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To His Excellency 
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Sir: . 

In compliance with statutes relating thereto, I herewith transmit the 
report of this department for the biennium 1946-1946. 

Many laws and proposed amendments have been drafted by the Depart­
ment of Attorney General. Such recommendations as have been made have 
been submitted to you in the form of bills and also directly to the members 
of the legislature and its committees. 

December 31, 1946. 

Respectfully yours, 

J. A. A. BURNQUIST, 
Attorney General. 
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DOCKET TITLE 

UNITED STATES SUPREME COURT 

ACTION DECISION 
6815 S. R. A. Incorporation ...... _.Tax exemption-uneQual 

assessment ................ 90 L. ed. 663 
826 U. S. 708 
327 U. S. 658 

6988 Continental Oil Company and seven 
other companies ... Omitted personal prop-

erty tax ........................ ... .323 U . S. 803 
6065 AlbC!rt Baker v. Warden, State 

Prison ...... . ........................ Certiorari ........ . ....... .327 U . S. 810 
6129 State of New York v. United States 

(Saratoga Springs) (Appearance 
amicus curiae) ........... Taxation of mineral water 

by fede ral gQvernment .. 326 U. S. 572 
6181 Federal Power Commission v. Ar­

kans/llI Power & L ight Co. et a!. 
(ApJ)carBnce amicus curiae) .......... Ccrtiorari-states· rightll .. 156 F . 2d 821 

329 U. S . 703 

UNITED STATES CIRCUIT COURT OF APPEALS 

6066 Albert Baker v. Warden, State 
Prison . . ..... .Habeas CorpU15 .................. Den ied 

DOCKET TITLE 

UNITED STATES DISTRICT COURT 

ACTION DECISION 
6090 

6122 

6187 

Horsman Y. U. S. A. (Social Welfare 
Divis ion as Gdn. ot Caroline 
Lang) .................................................. Claim ............................... 68 F . Supp. 622 

Elton F. MacMillan v. War den, State 
Prison ................................................. .Habeas corpus. . .... D enied 

Fred Berry v. Warden, State Prison . .Habeas corpus ................... D enied 

LEGAL STAFF OF STATE HIGHWAY DEPARTMENT APPEARED: 

DOCKET TITLE ACTION DECISION 
United States v. Lands in Traverse 

County . . ................................. Condemnation- ftowage 
easemen ts ...... .Pending 

................ .Pending 

.. .Pending 



DOCKET T ITLE 

MINNESOTA SUPREME COURT. CIVIL 

ACTION DECISION 

6921 

6925 

6080 

6053 

6060 

6065 

6070 

6077 

6081 

6091 

6097 

6105 

6106 

6113 

Robert Dufault v. Warden, State 
Prison ....... _ ............. _ ..... _ ................. ..H.beu COt1!UII ... .19 N. W. 2d 706 

William C. Wendland v. Supt., 
MOOlIe Lake H 08pitai... ...................... .Habeas corpus ... . ... .22 N. W. 2d '48 

Dept. of Commerce v. Cloverleaf 
Memorial Pal'k Allsoelatlon. et aLRecelvershtp under 

Securities Law ............... .22 N . W. 2d 170 
Grove Salisbury v. Divis ion of Public 

Institutions ................. __ .................... Certiorari ........... ................ 20 N. W. 2d 8'9 
City of St. Paul v. Comm'r of 

Taxation ............................................. .Mandamu5 .......... . .... _ ... .26 N. W. 2d 116 
Albert Baker v. Warden, State 

Prison ............................................... _.l:Iabeu corpus ........ .......... .2 1 N. W . 2d 828 
State v. Chicago. Great Western 

Railway Company..... . ...... .Rcmoval of trackage ......... 25 N. W . 2d 2911. 
State v. Longyear Holding Co .......... Quict title-lake bed iron 

ore ...................... _ ........... Decls ion for state 
State v. Louis Anderson-John Koch , 

el at, Intervenors . .Intervention- Lac Qui 
Parle Flowage ................ 19 N. W. 2d 70 

State v. Lanesboro Produce & 
Hatchery Co....................... . ..... Dlscrimination in prices 

Man hall-Wells Co. v. Tax 
Comml!lsion .................. . 

of farm products (cer-
tified questions ) ............. .21 N. W. 2d 792 

. .. lncome tax from intan_ 
gib les-foreign corpo-
ration .............................. .20 N. W. 2d 706 

Jay W . Smith v. Secretary of State .. Reapportionmcnt-legis_ 
lative dislrictll .......... .19 N. W. 2d 914 

John T. Lyons v. Commissioner of 
Taxation ..................... . ............ Jn junction- Jabor credita 

-occupation taxcs ......... 20 N. W . 2d 481 
John Peters v. Archer-Daniels ......... Ce rUorarl ............. . ......... 26 N. W. 2d 29 

611<1a Roy Munroe v . Minnesota Tent & 
Awning 00 .... _.............. . .. .sJ>ec. Comp. Fund ........ 24 N. W, 2d 273 

6lt4b Thorwaid E. Thoresen v. Minne-
sota Tent & Awning Co .................. Spcc. Comp. Fund ..... 24 N . W. 2d 273 

6116 State Securities Comm i!lslon v. 
Herbert W. Lorentz ......................... 8ale of securities with-

out license-cemetery 
Iota ................................. .22 N. W. 2d 813 

6119 City of St. Paul v. Commissioner 
of Highways ..... . ..... .Injunction- Sarety Re-

spoDl; ibility Act ............. .25 N. W. 2d 661 
6120 State v. Northern Pacific Ry. Co ..... .switching charges ............. .22 N . W . 2d 569 
6122 Elton F . MacMillan v. Warden, 

S t llte Prison ..................................... .Hllbcas corpus .. .21 N. W . 2d 239 
6123 Pullman Co. v. Comm'r of Taxation .. Certiorari .......... 25 N. W , 2d 888 
6124 William C. Dethert v. Comm'r of 

TaJ:ation ........... _... .......... . .... Certlorari ................. 2 1 N. W . 2d 101 
6128 W alter J . Smith v. Ramsey County 

Assessor ............................................ Mandamus - money and 
credit tax . . ....... 25 N. W . 2d 11.74 

6133 Charles M. Drew ct al. v. Comm'r 
of Taxation ..... . .............................. Certlorari .......... ............. 23 N. W. 2d 565 

6136 Hein~en v. City of Minneapolis 
et a!. .................................... Jn jundion---e ivil service .. 27 N. W . 2d 819 

6137 Ar la ndson v. Minneapolis Civil 
Service Commiss ion, et al. .... ....... Jnjunction- civil lIerviee .. 27 N. W. 2d 819 

6139 Peter Loew v. Hagerie Bros... . ...... Spcc. Compo Fund ............ 24 N. W. 2d 278 

6141 State Y. Village of St. Anthony ... _ ..... Quo wa r ranto .. .26 N. W . 2d 193 
6lfi5 Edwin Non;tad ct aL v. Rail road 

& Whee. Com. ct a1. ... Mandamus.. . .............. Appeal di8mlssed 
6165 C. F . Willoughby vs. W arden, State 

Prison ................................................. .Habea.s COrpU8 ..... . ..... 27 N . W . 2d 779 
6178 Emmett O'Neill v. Pipestone County 

Auditor .......... _._ ............................... W rit of prohibltion-
election nomination by 
petition ___ . __ --24 N. W. 2d '711 
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IIINNDOT.A. 8UPIlElIB COURT, ClVIL-ContID ... 

DOCKET TITLE ACTION DECISION 

618( Oweld-Illinok 01 ... Co ..... Comm.'r 
of Taxatlon ....................... _____ ._._Certiorarl ...........•........... __ ... Wrlt IerVfId. 

6186 State v. John W. BentI.,. ei aL-
Frank Nelaon et aI., Int;ervanorll ... lntervention-Ble Stone 

Coant7 Flood ControL..28 N. W. Id In 

LEGAL STAFI' OF DIVISION OF EMPLOYMENT AND SECURITY PREPARED BRIEFS 
AND PRESENTED ARGUKENTS: 

Btate v . IndWltrlal T ool and Die 
Wow. Inc._ .. ____ .. _ .. _. _____ COntltltationaUt7 of war 

riO. provilion and U.-
blllb" thereunder ....... _ . .21 N. W. 2d 81 

State v. Theron Cutner et .l. ........... .lluter and •• rvant re-
latlonahl» •......... __ •........ __ .21 N. W. 2d 228 

Btate v. El Queeno Dletrlbutlntr 
Co., Inc., et .t. ___ .... ____ .. __ .. _____ .Sucoeuonhlp to employ-

ment ezperlence record.!1 N. W. 2d 601 
State v. Henry Meyers et .L .•........ ..8ueeeuorshJp to employ-

ment UPerimee reeord..Diamiaaed by court 
State v. Lewia Fine et aL._ ...•.. __ •. Timel:r PQDlent of vol-

DOCKET TITLE 

anta%T eoa.trlbutlona ... ......27 N. W. 2d Iii 

BEFORE PBDERAL DEPARTMENTS 

PROCEEDING 
Chtl AeronaatlCII Boa .. d 

DEC18ION 

8117 North Central ProceedllllR Adequate toealal .. tranl-
portatlon _ .... _ ............... ..Brlef. flIed 

P.cIeraI Power CO ..... lon 

Diatrlbutlon ot Datura) 
.......-aae In prodac-
tIoa ot bon ON. •• _ •.•. _ • .Meznoranda sabmitted 

Intentate eo .. n"ere. CO ..... lon 

8188 Ell: part. No. 148 .nd 182-ln-

DOCKET 

ereued Railway Rata, Par. 
.nd Charpl ...... _. __ ... __ . __ ... COIIt or reIIIOvai .nd 

trauportation ot iron 
... . __ ... _._ ....... _ .. .Btate'. objection .adalned 

MINNESOTA 8UPREM.B COURT, CRIMINAL 

TITLE ACTION DECISION 
820A Re&in. 8ch.abert .......... _._. ___ ..Murder ..... _ ... __ ..... _ .. __ 24 N. W. 2d 848 
832A P.trick !oeue ........... _. ____ ..Rape ... _ ........ _ ... _ .. _ ..... _ .. _ 19 N . W. 2d '1'" 
SBBA Wm. E. Boblqer .... _______ Crfmin.1 neallpnce ........ ..21 N . W. 2d 480 
8UA Leslie D. C.ntrelL. .... _ .. __ .. _ ...... ---M.Dllau .. bter ...................... 18 N. W. 2d 881 
8UA HenIT Prickett ............... _ ... _._ .... _ ... _.G.me .nd fllh l.we ........... ..21 N. W. 2d '7C 
886A H. L. Gltelm.n ................... _ .. __ ._._ .. _ .Fahe adverllslne ....... _ ....... 21 N. W. 2d 198 
8!8A Roberl Do.n .......................... _ ........... ...Murde .. ....... _ ... _._ ...... _ ...... ..Brlet. flIed 
889A Myrtle p .. lebe ........ _ .... _ .... _ ..... _ .. _ . ..I.an:en,. _ ................. _ .......... ..22 N . W . 2d 1 
8410A William MUlTay ...................... __ ...... Ope ... tln •• utomoblle 

wbile under J.n1Iuence 
or intoxicant. ...... _ .. _ . ......28 N . W. 2d 384 



DOCKET TITLE 

MINNESOTA DISTRICT COURT, CIVIL 

ACTION DECISION 
6878 Fred and Rose JI .. tel"l v. Director 

of Divieion ot Social Welfare. ___ .-Babeas eorpua-reetora-
tlon ......................... __ .. _ .... Granted 

6961 State v. Wm. W. and Althea B. 
O'Neil ............... _._._ ....... _ ...... _ ....... ...Maint.enance--Inl ane ....... Settled 

6990 Tax Commiu lon v. Villaae of 
HibbinK _ .......... ___ .......... _ ................... Delinquent uclae taxes 

on trasoline _ .................... .Jud~ent for plaintiff 
69910 Clarenee W. Mateon, Hazel v. 

6007 

6022 

6045 

6066 

6067 

6070 

6071 

6072 

6O'Ja 

6074 
6075 
6078 

6080 

6087 

6091 

6098 

609il 

6102 

6103 

6104 

6107 
6108 
6109 

6111 

6112 

6115 

J onel, Harvey W. Kirchner, and 
Jouph H. DeWitt v. Director of 
Civil Service .. _ .... _ .. _____ M.ndamulil ................ _ ... _._ Diamlued 

E. G. Steinhilber v. Game Wardens .. Return of seized prop-
erty ............. __ ......... ___ ... __ .... Settled 

Richard F. Spurek v. Civil Service 
Bo.rd ............... _ ................................... Certlorad ........................... Tried 

State v. St. Louis County, Andrew 
Gowan. et .1 .................................... ~.Quiet title ............................. Dlsmlued 

Swift and Company v. L.bor Con· 
eili.tor .................................. _ ............. Certlor.ri ........................... .Amnned 

State v. L.ke Mlnin&' COmp.ny .......... Royaltiea _ iron ore-
Syr.eul!e Lake bed .......... At issue 

State v. Chic:a&'O. Great Western 
Ry. CO ............. _ ............................ __ -.Abandoned traekaae ......... Demurrer overruled 

State v. Cbiea&'O. Milwaukee, 8t. 
Pau l &: Paeiftc Rr. CO ............... _ .. _Abandoned traek.Re ......... Di.mlued 

State v. Cbic:a&,o and Northwestern 
Ry. Co., CI.use A. Roth .. ,., 
Tru. tee ............................................... .Ab.ndoned traekaae ......... .Di8mlu ed 

St.te v. Duluth, Winnlpee &: P.e. 
Ry. CO ..................... _ ......................... --Abandoned traek ... e ......... .DI.rn ilaed 

State v. IIIinoi!! Central Ry. Co ....... -.Abandoned traekaa . ......... .Di. m isaed 
State v. Aim •• nd Edw.rd AI.nen .... M.inten.nce-ln •• ne ........ Uneolleetible 
State v. Younastown Mines Corp.-

oration et .1. ............................. _ ........ I ron ore-Rabbit L.ke 
bed .................................... At i •• ue 

Rolle DeW.ns. v. Director of Civil 
Service ..................................... _ .......... .M..ndamu . .......................... Di8mi8.ed 

Richard F. Spurck v. Civil Service 
Bo.rd ................................................... ..M.and.mu. . .... Qua.hed 

State v. Lanesboro Produce &: 
Hatcltery Co ........................................ .Prlce discrimination ......... Verdict for defendant 

Stale v. Cbica&,o, St. Paul, Mpl •. 
" Omaha Ry. Co ............................... Penalty- increaae tn 

f rili .. ht rates .................... Pendina 
State v. Great Northern Ry. CO ......... Penalty- increaae in 

frill .. ht rate! ................... D enied 
Slate v. Chicago, St. Paul, Mpls. 

&: Omaha Ry. Co ........................ _ ..... Pen.lty- increaae in 

State v. Mpls. , st. Paul .. Sault 
frei .. ht ratell ................... .Pendin .. 

Ste. Marie ....................... ..-Penalty - . wit..chlns 
charll'etI, Hennepin 

State v. MpI8 .• st. Paul & Sault 
County ............................ ~rendin .. 

Ste. Marie ............................... _ ........ .. Penalty - 8wit..chin&' 
charaes, Ramsey 
County ..... _ ...................... .Pendln .. 

Albin J oh.n and Marie A . J ohnson .... Adoption ............................. Di. mlsaed 
Gilbert and Theresa Lebena ................ DelinQuent child ............... ..Release ordered 
T . G. Peteraon v. Atki nson Millin .. 

Co. .. ................. _ ..................... .......... .subro8'ation claim-
workmen's eompen • 
• alion ................................ Settlcd 

Clifford F . Hansen v. lnd\lljtrial 
Commission e t al ............................. ..Mandamus ........................... Dismi8lled 

Northwest Airlines Inc. v. Comm'r 
or Taxation et .1. .............................. DE!i:laratory judgment to 

detennlne tax 8tatu8 ..... Demurrer . u.tained. 
Harold F. Vadn.i. v. State of 

M.innesota .......................................... ..Mort .. age 10reillo. ure ........ State·s claim .u8tained 

11 
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MINNESOTA DISTRICT COURT, CIVI L-Contmued 

DOCKET TITLE ACTION DECISION 
6118 International Union of Operalin&, 

Engineers. Local SG, A. F. L. v. 
Labor Conciliator ............... Certiornri .. ....................... Dischllri'cd 

6125 State v. Beltrami County .................... Mllint.cnance-! eeble-

6126 
6127 
6130 
6181 

6132 

61 34 

6135 

6142 
6143 

minded ........ __ .................. .Judgment. for defendant 
State v. Blanche L. Bicknell, et al. ... Condemnation ................... .Damages paid 
State v. Walter Schmidt et a l .......... Maintenance-inllane ....... ..Judr;rment. for State 
State v. Mons Albertson, et 81.. ......•. Maintennnce-insnne ....... Dillmissed 
State v. No rthern Pacific Ry. Co ...... Mandamus- to mainlll.ln 

Harland H. Goebinger v. Bureau 
IlKe nt .......................... Agent reinstated 

ot Crim inal Apprehen!lion ........... _ .. Certiorari ........................... Affirmed 
State v. Americ:an National Ins. 

Co. of Galveston, Texu ............ _ ...... Delinquent premium tax .. Paid 
State v. American National Ins. 

Co ............................... ........................ .Delinquent premium tax .. At issul: 
Appeal of Guardian of Frank Mb.: .... Maintenance---inliane ....... .settled 
Charlea Gross ............ ............................ .M.aintenance---insane ........ Settled. 

6144 Slate v. Barrett and Zimmerman 
I nc., et al.. .................. _............ ..... ..Condemnation ..... . . .Judgment on award 

6146 Merchants a nd Farmers Mutua l 
Ca.suliity Company .......................... .Injunction- rehab ilita_ 

tion . .. .................... Granted. 
6147 Edward Bakke v. City of Vir"inia 

et al. .............. _ ........... ........................ Dcelaratory judlfOlcn t.--
L. 1948. c. 38L ............... .Held unconstitutional 

6148 Stale v. Laura C. Haggarty. et al. ... Condemnation .... Award entered 
6149 Allstate Finance Co. . ..... Appeal f rom decision of 

comm'r of banks ............. .At ii>Sue 
6160 State v. Robert B. and Hilma 

Lillydale ........ . ... .Maintenance-insane ....... .Judgment for state 
6161 State v. Emalluel and Ae-nes 

Anderson .............. .. .................. .Jotaintenanee-----insan e ...... _Judgment l o r s tate 
6152 L eslie J. Juhl v. Public In8titu· 

tions, et a1.. .............. . ........ Certiorari ........................... Afflrmed 
6153 Frank Stoehr v. Warden. State 

Prison ......... .Habeas corpus .DismiS8ed 
6164 Charles William Forbes v. Warden, 

Slate Prison ...................................... .Habeas corpus . .. ...... Quashed 
61 56 Edwin Norsted el al. v. Railroad & 

Warehouse Comm 'n .... Mandllmull-grain 
weighers' 8ll lariCll ........... Granted 

6156 Security Casualty Company....... Jnjunclion- liquidation .... Granted 
6167 Midwestern National Life In8ur-

. nce Com pany ................................... .Applicatlon for r e-
habilitation ..................... Granted 

6168 Prelerred Insurance Co. of N. Y. v. 
W.rden. St. Cloud Reformatory ...... Subrogation claim on 

prisoner' lI ea.rningB ... Dem urrer interposed 
6159 George H eleniak, et al. v. Director 

of Social W elfa.re, et a1.. .................. .M.ndamull ............... Dismissed 
6161 Bernetta WreUind, Feebleminded .... .Restoration ........................ Affir-med 
6162 Co-executors H arry S.nsby Estate 

v. State Board of H ealth .. Mandamus - rest home 
license ....... .. ............. D ischarged 

6164 Sh.wmut Com p.ny et a l. v. Di· 
rector of Lands and Minerals ......... Boundary IIn~mine 

property .............. .submitted 
6166 Osc.r W. J ohnson v. Civil Service 

Board .................................................. Certiorari ... Dismissed 
6170 State v. Independent School Dis-

trict No. 35, St. Louis County ........ Audit claim ...... Disallowed 
GI71 Milton Culver', Food Market v. 

Pharmacy Bo.rd ............. Jnjunction . ..Pending 
6174 St. Louis County E stnt.es ..................... Escheat ..... COllcetcd 
G176 State v. Emil H . Trump, et a l ............ COndC'll'lnation (or Un I· 

vcrtlity ........ .. ..... .Aw.rd 
G176 State v. Village of Pine Beach 

Landing ............. . .. Quo warranto-validity 
of ineorporation ........... .Juda-ment for state 



MINNESOTA DISTRICT COURT, CIVIL--Contlnaed 

DOCKET TITLE ACTION DECISION 

6179 Town of Stuntz v. St.. Louis County 
Auditor and Attorney General ...... Decl.ratory judement-

tall: levy ............................ Diamlned as to atate 
6180 Norman Arneson v. Minnesota 

Canvass ing Board et al. 

6182 J oseph A. Ko~r;Iak. Jr. v. Guy V. 
(Amici curiae appear-

. .Injunction and declara­
tory judament - con-
gressional election ...... Dlllmi8lled . a to Board 

Howard 
ance) ....... COntest of conlrrHsional 

eleetion ........................ Dlsmlsled 
61 83 Louis Boucher v. Civil Service 

Board et al. ........................................ Ce rtiorarl ........................... Pendin&' 
6185 Eu&,cne Deba Cantater v. Civil 

Service et al.. ................. . .. .Mand.mua-baek pay ...... .settled 

(22 Actlonl broulI'ht to recover eseheated bank depo.its) 

MINNESOTA DISTRICT COURT. CRIMINAL 

DOCKET TITLE ACTION 

837A 
838A 

Walter Reinke a nd Alice Broderiul ... Man.lauebter .... 

DECISION 

........ .Aequitted 
Robert Doan ............ .Murder .......... F ound l'Uilty 

DOCKET TITLE 

PROBATE COURT 

PROCEEDING DECISION 

6062 E. tate of H enry W. Schultz. 
6140 Inez Irene Smith ............. . 

...... E . cheat .......................•....... .Heln hip claim den ied 
.... .Di.scharee of dellnQ.uent 

child ............................... -1>enloo 
6160 
6169 
6172 

Estate of Anna Hvezda.. ..Old aee assll tance. 
Sylvia MadllOn. F eebleminded ............ .Reatoration 

... .state'l claim paid 

... D enied 
Veronica Saatier Stupak. Feeble-

6173 
6177 

minded .. .................. .. .............. .Restoratlon 
Ferdinand Roiie. Feebleminded ...... .Retltoration 
Beatrice Mayfield, F eebleminded ...... .Restoration 

.Denied 
...... D e nied 

.......... D enied 

DOCKET TITLE 

JUVENILE COURT 

PROCEED ING 

6163 Florence Stapuk, Delinquent Child ... Pet'n for releaae 

DOCKET TITLE 

BEFORE STATE DEPARTMENTS 

PROCEEDING 

CI.i1 Seuice Board 

6096 Goorll'e C. Riley v. Dept. of Labor 

.... Denied 

DECISION 

DECISION 

a nd Indultry ......... _ ......................... .Appeal from discharlre .. D iamillied 
6132 H a rland H . Cochineer v. Bureau 

of Criminal Apprehens ion .............. .Appeal from dilcharae ... DJlchara-e I Ultained 
614.5 Clinton Smith v. St. Cloud Teach-

en College ...................... .Appeal from dll mlssal .... .Reinstated 
6152 L eslie J . JuM v. Division of Public 

Inl titution s . . ................. .Appeal f rom dil mlslal ..... Dll mlsul I Ul tained 

Indul trial Commlli ion 

6094 Walter Coe v. Red Lake Elec. 
Co..op. Inc. . .. Special compenlation 

fund ...... ~ ....... _Dfsmilled 
6109a Albe rt Craie v. E. A. Erdman a: 

Co. ......... ...................... .. ........ Speclal compenl atlon 
fund ................................. Diaallowed 

13 



14 

MINNESOTA DISTRICT COURT. CIVl!.-ConUallH 

DOCKET TrrLE ACTION DECISION 

6109b James Byrne v. Church of Our 
Lady of Lourdes ....................... __ ...... .1;pecial compensation 

fund .............. _ ................. Dismi. sed 
610ge Wm. F. Kirby v. Breen Stone 4 

Marble CO .................................. ___ ....... .speciaJ eompen •• tlon 
lund .................................. Compenaation awarded 

610De Donald Lanb v. Morri. Corllltruc-
tlOD Co . ............................................. .8peei.l compensation 

fund ................................ _Compens.tlon awarded 
6l09r Lubiea Loncar v. Independent School 

District No. 010. at. Louis COunty ... .8peciai compen.ation 
. fund .................................. Compeneation awarded 

6109" Frieda H ydal v. W . W. M.gee .......... .speci.1 compen •• tion 
lund .................. Compen •• tlon .w.rded 

6109h M.thild. Dragel" v. Fel"IrU' Brew-
eries, Inc . ........................................... Speci.1 compenll.tion 

fund ....................... Dismt •• ed 

Ph.rm.cy Bo.rd 

G061 Edwin H . Whittaker ............................. Revoc.tion of license ....... .PJ.ced on prob.tion 

EMPLOYMENT AND SECUR ITY DIVISION 

Supreme Court 

See .ctlons reported under Minnesota Supreme Court. Civil ..................................................... . , 
District Co.rt 

Adions ror collection of delinquent contributions ................................................................. 281 
Actions ror eollection of delinquent contributions reduced to judgmenL................................. 187 
Judament satlsfted ............... _ ........................................ .............................................. 477 

MbceUaneoul Court Proceedln ... 

Claims flied in probate, bankruptcy. receivenhip. dissolution, and a.8IIignment for benefit 
of creditonJ proce«llnp.. .... .................... 40 

HIGHWAY DEPARTMENT 

United Statetl Dilltrlct Court: 
Pendmg (see actions reported under U. S. District Court) 

Minnetlota Supreme CoUl"t: 
Decision. {see action reported under MInnesota Supreme Court, 

Condemnation proceeding.: 
Comm isilionens' reporta of awards flied 
Dismln ed ........................................ . 
Pending ....................... . 

District Court appeals from awards: 
Dismissed .................... . 
Settled out of court. ...... . 
Tried to a jury 
Pending 

Driven license c.ues : 
Settled or d Olled 
P en din" 

L e"is lative claim. : 
CIOIIed or . ettled .. 
P endin" 

Ditch or drainage claims : 
CI0800 
Pendln" .......................... .. 

Miscella neous . ulls and actions : 
Settled or closed ... . 
Pendln" ........................... . 

3 

Civil) ...... 

106 
8 

" 13' 

" 78 
42 

211 405 

, 
1 • 
1 , • 

10 
19 2. 

7 
3 10 





TABLE NO.1 
PROSECUTIONS REPORTED BY COUNTY ATTORNEYS FOR 1945 AND 1946 

COUNTY-COUNTY ATTORNEY 

Aitkin- John T . Galarneault. . 
Anoka-Charles P . LeRicheux . " . 
Beeker-Carl G. Buck-Lowell W. Benshoof. Acting . 
Beltrami-Clarence R. Smith . 
Benton- J . Arthur Bensen . 
Big Stone-C. J . Benllon .. . . . . . ............... . 
Blue Earth- Milton D. Maaon ... . . . .......... . 
Brown-Geo. K. Erickaon . ................... . 
Carlton- Frank Yetka- Thomaa M. Bamhery .. . 
Car ver-John J . Fahey ..... ....... ... . . . 
Caas- Edward L. Rotr;cl1I . 
C hippewa-C. A. Rolloff .... 
C hillagG-Carl W. GUll tafson . 
Clay- Jamel A. Garrity . . 
Clearwater- O. E . Lewis . 
Cook-J . Henry Eliqen ............•. 
Cottonwood- M. F. Juhnke ... . 
Crow Winlt- Arthur J . Sullivan .. . 
Dakota- David L. Grannis, Jr, .,. . . . .... , . . " .,.,' .. 
Dodge-Kenneth A. Myster . . . . ..... .• .•. , .•.• . • .. 
Douglae-C. Fred HlllUJon . . . . . . , . , . , . , . , . 
Faribault-Harold C. Lindgren •. • ••• • , . ' • . . 
Fillmore-Glen C. Sawyer ..... 
Frooborn-Wm. P. Sturl • .. 
Goodhue-Milton L Holst. . 
Grant-R. J . Stromme ... . . . 
Hennepin- Michael J . Dillon . . ............ . 
Houslon- L. L. Roerkohl. .................. . 
Hubbard-Charles L. Clark . 
Isanti- Harold J~. Westin ... .................. . . ... . . . . 
lwea-Ben C rUlIScndorr- W. B. Taylor, Ass' t and Acting . 
Jackson-E. H . Nicholas ..... ...... ... ........... . ... .. . . 
Kanabec-Geo. L. Angst man .... . . ........ . 
Kandiyohi- R oy A. Hendrickllon . 
Ki ttJJon- Ly man A. Brin k ..... ........... . 
Koochiching-J . J . Hadlcr-L. P. Blomholm . 
Lac (lui Parle-1-1. W. Swenson . 
Lake-Emmett J ones ....... ....... . 

...... 
Lake of the W oo<ls-W. B. Sherwood ............ . . . . . ... . 
Lc Sueur-George T . Havel . 

Found Guilty 

1945 

I • 
2 
2 

I 
4 
• 

I 
I 
• 

2 

2 

1946 

• 
3 
2 
2 
4 

2 
• 
2 
2 

.... 

2 

• 

DISTRICT COURT 

Plead Guilty 

1945 

10 

25 
12 
2 
5 

11 
9 I. 
I 

2 
3 • 3 
9 
I 

15 

4 

• 4 
30 

5 
I 

277 
4 
3 
I 
5 
3 
5 

I 
10 

4 
2 
2 
4 

1946 

25 

25 
2. 

5 
I 

I" • 33 

10 
I 
5 

14 
7 
I 
2 

3 
10 
!9 
12 
47 
39 
15 
3 

46. 
7 
9 

" 14 
2 
4 
4 
3 

• I 
2 
4 

Acquitted 

1945 1946 

6 
I 

3 
I 
1 

2 

T 

Dismi.s.sed 

1945 

3 

• 2 
2 
I 

3 
1 

5 

2 
I 
I 
3 

20 
1 
1 

3 

I 
10 

1946 

" • " 

5 

2 
1 

5 

, 
" 
2 

I" 3 
5 

24 

5 

..... 
'" 



L incoln- B. M. Heinzen ... ............ 2 , 
Llon- A. 1... Bromen ...... ..... .. .... ...... . .. 8 10 2 , 
1\ cLeod- liu bert O. Smith . • .......... 
Mahnomen- f •. A. Wilson . .......... . .. '3' 11 3 
Marsha ll- HaamUII Hage . ................ ........ • I 
Martin-C. L. Erickllon ... ..... .... ......... . • 22 I 3 
Meeker-Sam G. Gandrud ....... .... ...... I • 2 
Mille J~aell-Joh n S. Nyquillt .... ........... , I' "'3' 3 
M orrillon- Attell P . Felix-Austin L. G rimes . • 17 6 
Mower-A. C. Richardllon . .......... 28 2. I I , 
M urray-H. G. Whi t ney . 12 4 I 
Nieolle t-A. L. M cConville . ............. , 7 . ......... 
Noblea-Ra~mond E. M ark . 6 8 
Norma n- L oyd J . Hetla nd .. ............. 2 , 
Olmsted- Thomas J . Scanla n ..... .... ........ ....... . , 2. 2 2 3 .... .... .. 
O tter T a il- Will . I~. Berghuis-Chester G. R osengren .. ,. 2. 3 I 
P ennington- Paul A. Lundgren .... ...... ... .. ...... 11 I 
Pine-Albert J ohnson ...... ..... ........ • .. ..... . .. 
Pil>cstone-J . H . M a nion . . • • Polk- Io'. H . Stadsvold .. . 2 .. "38' 22 I • P opo-Wm. M errill .... .. . 3 I I I 
R amlley-J a mes Ii' . Lynvh ...... .... I ' 3 14' 2. , 3 2 • 3 
R ed Lake-Cha rles E. Boughton, J r. • • R edwood- Thos. 10'. Reed . ..... .. ............. • .. ' '' 2' 2 
R enville-H ussell L. Frazee ....... 

....... ';. ' '2" 
Rice-John E. Cou ghl in-Urba n J . Siei~~~~~ ·A~ii~·g·.· , 

" 3 
R oc k- M ort D. Skewes .. ................. " .. . ...... 2 2 I 
R OIIeau- R . J. Knutlloll ....... • St. LOllill-Thomas J. Naylor ........ . . . ... . ........ 11 13 ''' j ig' 18' • '6' '30 ' 41 

t~~~-;r~~::1':r' ~ lk~~Yl~~HO';" ~~d S. ·\V~k~fi~l ~l. ·. · 3 I • I 3 
2 3 7 2 3 

Sibley-Everett f.. young .......................... • 2 
Stea rns-D av id T . Shay .. .......... .......... . • Steele-J ohn P. Walbran .. ........... 6 11 .......... 2 .. ........ 
Stevens-Clayton A. Gay ... ... .. . ............... • • I 
Swift-Frank A. Barnard-Carl A. H olmq uis t ... bs·t. I 2 
T odd- Henry F. Prinz ... .... ......... .... . 13 I ' 3 • T raverse-Earl E. Huber ..... 2 2 ........ .. 
Wabasha-Arnold W. Hatfi eld. • • 
Wadena-H ugh G. Pa rker ... . 2 • 5 
Waseca- lJ arver. E. Gard oer .. I I 8 
Washi ngton- \\ m. T . J obnson . ..... ..... 2 16 8 .......... 2 
' Vatonwa n-E. l\ r. Perrier . .............. • 3 .......... .. ........ I 
Wil kin- R . N. Nelson . ...... ......... . I 2 

i i' Winona-W. Ken neth Nisaen ............................. 2 2 6 
Wright-Walter S. J ohnson-S. A. J ohnson. Acting ....... 7 , 
Yellow ro.·ledicine-R o.bert 1\1. Daker-Salmer N. K n u tson. 

Ass' t , Acting . 4 4 . . . . . . . . . . 
T otals. .......... 72 72 1.002 1.552 35 32 ". 1.1 .... -No report receiycd . **1[145 Repor t. of J . J. Hadler t o Oct. 18t h ; no report for balan ce. .., 



TABLE NO. I-Co ntinued 
PROSECUTIONS REPORTED 'BY COUNTY ATTOR NEYS FOR 1945 AND 1946 

COUNTY-COUNTY ATTORNEY 

Aitkin John T. Galarneauit. . ....................... . 
Anoka- Charles P . LeRicbeux .. ......... . . .............. . 
Becker-CarlO. Buck-Lowell W. Benshoof. Acung ....... . 
BeJ trami-Ciarence R. Smith ....... .... ...... . .......... . 
Benton-J. Art.hur Benaen ... ..... .... .... . ......... . ... . 
Big Stone--C. J . Benaon . ..... . ...... ... .... .. .... . ... •. . 
Blue Earth- M.i1ton D. M ILlIon . . . . . . .. . ............. . 
Brown-Geo. K . Erickson ............................ . .. . 
Carlton-Fra nk Yetka-ThomlLll M . Bambery ... . . . ....... . 
Carver-Jobn J . Fahey . . . ..........................•.... 

g~-;~~~c~ f: ~gl'~'ir::::: :: .... : .. : .... :: :::::: ::::: ::::: 
C hiaaa:o--Carl W . Guatafaon ... . . .•...• • . •. • . . .... ....... 
Clay-James A. Garri t y ....... . ...... • .. • . • ............. 
Clearwater-O. E. Lewi... .. . .... ... • • ... • . • .•.•....... 
Cook-J. Henry Eliuen ......... . ... • .•. • . • . • .•. • ....... 
Cottonwood-M. F. Juhnke ..... . ....•...•. • . •. •••....... 
Crow Wing-Arthu r J. Sullivan .... ... ... . . .. . ... . ... .. . . . 
Dakot.a-David L. Grannia, Jr .......•..... . ..•.•.•.. . .. . . 
Dodge--Kenneth A. ~ly.ter .......... • .•.•. • . • .•. • . ' ..... 
D ouJtiaa-C. F red Hanaon ............... .. .... .. • ....... 
Fari6ault-Harold C. Lindgren ... . ... .. . .......•......... 
Fillmore--Glen C . Sawyer . .... .... ... • .•.•.• . •. • .•....... 
Freeborn-Wm. P. Stun.J . ........ . ...... . . ..••• • •. ...... 
Ooodhue--~lilton I. Holat ........ . . .. • • . • • • . • . •. • ....... 
Grant-R. J . St.rom.me ........... ... . ..... . . .. • .•....... 
Hennepin-Michael J. Dillon ............... . •............ 
HOUlton-L. L. Roerkohl ......... .. .................. . 
Bubbard-Cbarlu L. Cla rk ......... . ................... . 
lunu-Harold L. 'Vestin ....... . ....................... . 
ltaaca-Ben Gruaeendorl-W. B. Taylor. Aas't and Acting .. . 
JacUon-E. H. Nichol ................................... . 
Kanabec-Geo. L. A~.ptman ... . . ....................... . 
Kandiyohi-Roy A. Hendrickaon . ..... .. ... . ...... . .. . . . . 
Kittaon-Lyman A. Brink ...................... . . ... . .. . 
Koochiobing-J . J . Hadler-L. P. Blombolm .. . . . ...... .. •• 
Lac Qui Parle--H. W. Swenaon ......... . .............. . .. 
Lake--Emmett Jones .. . .......... .... . .... ....... ...... . 
Lake of the W oode-:-W. B. Sherwood .. ................... . 
Le Sueur-George t . Havel. .. . ......... . . .. . ........... . 

Found Guilty 

1945 

3 
· .. ·j2 .... 

2 
5 
2 

17 
2 

2 1 
27 

2 

3 
3 
1 

.... 55 .... 

... ·27···· 

........ .. 
1 

· .. .. 2 .. .. 
.... ii i ... . 

3 
5 , 
• 1 
2 
2 
2 

I. 

. .. " ..... 
1 
2 

1946 

. . . '26'" 
• S • 36 

.. ·· ji .... 

.......... 
7 
9 
6 

.......... 

.. · .. i · .. · 
2 

.... 4j .... 
1 

15 • 1 
3 
2 

68" " 
• 15 
3 

22 
2 

3 
2 

.......... 
1 

• 1 

MUNICIPAL AND JUSTICE COURT S 

Plead Guilty 

1945 

68 

174 
30 
31 
35 

6.9 
76 

195 
39 

.. · ii2 .... 
113 
2 17 
106 
2 1 
SO 

.. ·\lSi .... 
lOS 
113 
. 1 
54 

209 
274 

2S 
1,1~ 

5. 
58 

260 
63 
54 
80 
31 
42 

113 
26 
61 
74 

1946 

131 

'j is" 
12 
75 
80 

2,253 
92 

308 

.. "82' 
132 
168 
36S 
71 
26 
82 

. "822 
58 

136 
84 
71 

251 
385 

16 
1,436 

1,2 
160 

67 
55S 
158 
176 
9. 
55 

175 
86 
57 

231 

ACQuitted 

194.5 

.......... 
1 

" ..... . " 
1 .......... 
1 

1946 

....... ... 
1 • 
1 

.. ....... . 
1 

5 
1 
6 

.. ........ 
1 • 

.... ·6···· .. ·· is···· 

.. .. '" ... 
2 
1 
1 

.. ........ 
1 

. . . . . . . . . . 
1 

.. .. ...... 
1 
2 

" ... 2 .... 

Ditmia&ed 

1945 1946 

.. "20 .... io .... 
7 • 13 9 
3 5 
6 7 
3 2 

22 25 
.. .. " .... .. ... . . . .. 5 

2 • 6 .. . . .. 
1 1 
3 5 

..... " .. . .... 2j .... . . 21 
1 10 
3 6 
. ... 

3 3 
· .... 8" .. 3 

11 . ......... .. .. 2i .. .. I. 
2 1 
6 11 

.... is .. .. 6 
5 

5 5 
.. · .. Ii .... 

17 
.. .. .... .. 

10 
5 • 1 2 
2 ·2 .... • 

..... 
00 



Lincoln- B . M. Heinlen ... ..... • .• • . . ..•. , .. . • .• . 
Lyon-A. 1.. Bromen ..... . 
l\I c lAlOd- Hubcrt G . Smith. 
l\Jahnomcn- L. A. Willon. 
Marshall- R asmu8 Hnge. 
l\lartin-C. L. Erickson . . . . ..... . .. . 
Meeker-Sam G. Gandrud ..... . 
Mille Lac_John S. Nyquis t ....... . 
MorriM n- Ancll P . }o'elix. Aust in L. Grimes . . 
M ower-A. C . Richard.!!on . . . . ............ ,_ 
Murray-H . G. Whitney ... 
Nicollet-A. L. M cConville. . ........ . 
Nohlea- Ray mond E. 1'l ork. 
Norma n-Lloyd J. Hetland ..... . 
Olmsted- Tho mas J . Seanlan ........... . 
OUer To.il- Wm. P. Berghuis-Chester G. R osengren . 

~;r~~llb~~r:,~I~;!;1 ~ .. u.n.~~r~~ ....... .... . 

PipeSlone--J . H. l\Innion. . ....... . . 
Polk-F. H. Sto.c!svold . . . . .. . ................ . 
Pope-Will . l'olcrrill ... ..... . ...... . 
Ho mscy- J a mcs F. L)' llch ... ....... . 
Red Lakc--Chnrles E. Boughton, Jr . . 
R edwooll-1'ho~. I,'. Heed . .. 
H en\'Hlc- Hu&!dl L. Frtl:.:ee....... .. .... . ..... . 
Hice-J oh n E. Coughlin- Urban J. S ie imllnn, Acting . 
Roek-~ I ort B. Skewell ..... . .... . 
HOllcau- B.. J. KnuIIIOII ........ . ......... ... . 
8t. Lou i8-TholJllt8 J. Naylor .......... .... ........ . 
Seott- throld E. Fil'nn .......... .... ............ . 
Sherburn George :l. Tyler-H oward S. Wakefield . . 
Sibley-El'ereu L. r oung .. . . . . ... ... ... . 
Stea rM-Drwid 1'. Sha), .. . 
Steele-J ohn P. Walbran . 
Ste \'en.s-ClaytouA . Gay . . . . . . .. . . ........ . .... . 
Swih-t~rnnk A. Barnard-Carl .-\. H olmquist, A88' t . . . 
T odd- Henry F. Prinl ... . ... ...... .. .... ..... . 
'I'rll\'erse--£a rl E. I·tuber ....... . 
Wabasha- Arnolt! W. H atfield ................ . 
Wadena- Hugh G. Pa rker . .. . .• ••• •• • .. . 
Wneeca- Har,'ey E. Gardner ..... . ......... . . • ....... ... 
Washinglon-: \\ III. '1'. J ohnson . . ......... . 
WatOnwan- E. :\1. Perrie r ... . ......... . 
Wil kin- H. N. Nl'.lilon ...... . . ........ . 
Wi nolla- \\·. Kenneth Nill8en ....... . .. ....... ....... .. . 
Wright-Wlllter S. Johnson-S. A. John~on , AClin~ ....... . . 
Yellow l\l edicine-Hobert. ) .1. Baker-Salmer N. Knutson , 

A!S' t, Acting . 

T otals . 

3 

6 
10 

I 
2 • • • 4 

I 
3 
2 

10 
3. 

. ... '0' 
10 

4 • 2 
6 

7 
12 
2 
I 

" I 

508 

II 
7 

3 

21 

2 

• 
I • 

5 
7 

I' 
I 

.87 

•• 265 

43 
28 
7. 
64 

168 
142 
113 
142 
101 
13. 
40 

402 16. 

.4 
71 

568 

20 
301 
.7 

214 
65 

IS' 
.2 

352 
77 

14. 
S. 
70 

113 
6 1 

137 
56 
S6 

177 
72 

58 

11,537 

107 
265 

110 

.. '206' 
•• 225 

154 
179 
131 
147 
163 ., 
550 
187 

44 

65 
103 
H2 

. "'209 
412 

" 375 
84 

117 

532 
88 

180 
153 
101 

102 
246 
85 

1,7 lG 
128 

7. 

17,611 

4 

2 

I 
2 

1 
2 

2 

6 

50 

5 
3 
2 
2 

4 

8 

3 

7 
17 • 7 

1 
10 

25 

2 
4 
6 

4 
3 

II 
2 

15 
1 

3 
4 
I' 

7 
2 

• 
404 

3 

s 
5 

35 
12 

1 

7 
5 
2 
I' 
5 

. ' io' 
s 

13 

'6" 

50 
2 
1 

4 
4 

" 1 

2 
9 
I 

22 
1 

,,0 



TABLE NO.1 
TABULATED STATEMENT OF CHIMINAL CASES AS REPORTED BY COUNTY ATTOR NEYS FOR 19-& 5 AND 19 -& 6 

NATURE OF ACCUSATIO~ 

I. Cri m e.!! Agai n .!!t t he Person : (Ch. 619) 
Murder-1st degree . 

2nd d egree . 
3rd de~ree ...... . 

~lans laughter-l st degree . 
2nd degree '. 

Assault-l lll, degree . 
2nd degree .. . ... . . .. . 
3rd degree . . 

Robbery- 1st degree . 
2nd degree 
3rd degree . . . . . .• . •. • • • • . •• . 

Kidnaping . ..... . . . . . .. . . .... .. . .. . 
Slander ... . . . . .. . . 
Miscella neous .. .. . 

II . Crimes Against Mo ra lity . etc . : (CIl. 617) 
(a) Self Crimes. Indecency, e\.C.: 

Rape ............ . 
Carnal knowledge . 

Female under 10 .... 
Felllille 10 to 13 . . . ... . . . . . . • . • 
Fama le 14 (0 17 .. . . . . . . • . . 

Indecent a8lSauit . . ... ... . . . . 
Adult cry .. 
Abortion . 
Bigamy ... .. 
Fornication . 
Inces t .. 
Sodomy ..... . ... . . . .. . .. . . .• • ...... .... • 
House of ill fame ...... .. .. ... . . . . .. . 
Psychopathic perllollillity . . .......... . 

Abduction . . .. ... .... . . . . . . ...... . .... . .. . .. • . . 
Miscellaneous .. . 

(b) Crimes aaains t Childrcn. etc. : 
Paterni ty. illegitimate child (Ch. 257) ... . . . 
Absconding to evadc paterni ty proceedings . 
Aba ndonment, wife or ehild. . . , ......... . 

I N JUSTICE, ~'i UN ICIPAL, AND DISTRICT COU RTS 

Pleaded Guilt y 

1945 

3 

ic, 
2 
2 

II 
38 

343 
J3 
10 
6 
2 
3 
2 

, 
• 

.. '''3' 
27 
25 
10 

4 
5 
5 
I , 

T 
14 

100 
9 

34 

1946 

I 
4 

3 
12 
59 

465 
15 
9 

10 

4 

4 
5 

5 
38 
30 
20 
14 
7 

II 
4 • I 
6 

23 

186 

68 

Found Guilty 

1945 

2 
2 

I 
7 

72 
I 
3 

2 
I 
I 
2 
3 
I 
I 

I 
I 
I 
2 

2 

15 

3 

1946 

Acquittal.!! 

1945 19-&6 

Dis misaals 

1945 1946 

2 

4 
II 
73 

I 
2 

2 
I 

2 

3 
2 

26 

29 





TA BLE NO.2-Continued 

TABULATED STATEMENT OF C RIMINAL CASES AS REPORTED BY COUNTY ATTOR NE YS FOR 1945 A N D 1946 

I N JUST ICE, IHUNI C IPAL, AND DI STRI CT C OURTS 

N ATU RE OF ACCUSATION 
Pleaded G uil ty F ound G uil t.y Acquittals Dismissals 

1945 1946 1945 1946 1945 1946 1945 1946 

V. Mi scell a n eo u s Crimes (a n d vario u s s pecia l 
sta t u tes) 

C ruel ty to animals (Ch. ( 14) . '0 5 2 10 2 
Vagrancy .. . .... .... 
Violations of laws re: 

. . . . . . . . . . . 59 61 1 1 4 

Compulsory education. ........ ... 19 9 • , , 7 
F orestry ...... .. .............. ......... .... 22 51 3 2 'io" 3 .... ...... 7 
Wild animals (game a nd fish) (Chaps. 97-102). 963 1,373 38 37 I. 30 62 
Heal dl. 22 27 2 1 2 4 1 
Food .. . ..... . . ... ... 3 ' 26 • 2 1 1 2 
1\1 otor vehicles, t rllo ffic. 6,703 10,471 178 171 6 2 1 51 78 
Motor vehiclello , tllompering ....... 4 23 1 .. ........ 1 
:Motor vehicles , intoxicllotcd driver ... . . . ... ..... .. 573 9.6 35 39 • 5 8 9 
l\"! otor vehicles-Criminllol negligence c lio usin g dClioth. 5 10 1 4 2 7 2 2 
l\'l otor vehicles, unllouthorited use. 83 184 2 2 1 14 9 
Drunkenne5ll. 1,54 1 2,11 0 41 42 1 1 18 25 
Intoxicati ng liquor ... ... 112 142 8 6 4 • 11 15 
Non-intoxicating li quor . 44 13 2 6 1 2 4 
Narcotics. 5 5 4 
GlIoS tax . 7 22 .......... 

lI,·liscelianeous . ........ .. ... 4.27 722 12 4 2 5 9 9 

T otals ... 12,539 19, 163 580 55. 85 12. 550 651 
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AERONAUTICS 
AIRPORTS 

1 
Acquisition-Village-Bond issue-L 45, C 303, §§ 10 to 23, inc., and § 6, 

Subd. 6-9. 

Questions 

1. May t he Village of Spring Va lley purchase direct lands to be used 
for an airport? 

2. If such lands are so purchased, cnn they be purchased out of the 
general fund, or shaH the question be submitted to the voter s whet her the 
village, through its proper officer s, may purchase the same? 

3. 'Vould it be necessary to have bonds voted to ra ise money to pay 
for the lands ? 

4. Cnn the village crect necessary buildings for such an airport? 

Opinion 

The entire subject of municipal acquisition, construction, operat ion, etc., 
of airports is covered by Laws 1945, Chapter 303, Sections 10 to 23, in­
clusive, and by Section 6, Subdivisions 6-0. 

Answering your specific questions: 

1. The village has the right to purchase lands for a n airport. 

2. If such lands are so purchased, they may be pa id for out of the 
general fund , if sufficient moneys are available in that fund. It is not 
necessary that the question as to whether lands shall be purchased be 
submitted to the voters . However, under Section 6, Subdivision 6, of 
Chapter 303, a municipali ty, before acquiring property for the purpose of 
constructing or establishing an a irport, must make an application to the 
commissioner of aeronautics for a cer t ificate of approval of the site selected. 

3. If it is necessary to issue bonds to provide for t he purchase of 
property and the construction of an airport, t he applicable statutes with 
reference .to the issua nce of village bonds would have to be followed. 

4. The erection of buildings for airport purposes is properly a part 
of the consb'uction of a n airport. 

Spring Valley Village Attorney. 

October 26, 1945. 

WM. C. GREEN. 
Assistant Attorney General. 

234-B 
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2 
Liability-Municipalities for torts of employes and tenants. 

Facts 

The City of Alexandria is the owner of and operates and manages the 
Alexandria Municipal Airport. As a part of its operations, it leases to 
tenants ground a nd, in onc instance, a hangar. You enclose with your 
letter a copy of onc of t he leases. The lea se provides for the tenant carry­
ing certain insurance. You state that, in addition to that insurance, the 
City of Alexandria, in order to be fully protected, desires to carry a public 
liability policy. You ask the opinion of this office on the following 

Questions 

"1. In your opinion is the operation of the airport of a governmental 
nature so as to eliminate the liability of the city for accidents arising 
thereon or by reason of t he operation thereof? 

"2, If the operation is not governmental but pl'opl'ietm'y, so that there 
is a liability on the city, 

(a) To what extent is t he city liable fOI' accidents which occur by reason 
of t he operations of a ny of the tenants? 

(b) To what extent is the city liable for accidents resulting in part 
through negligence of the tenan ts and in part through negligence 
of the city? 

(c) To what extent is the city liable for accidents resulting solely 
through negligence on its part?" 

Opinion 

In the case of Erickson v. King, 15 N. , V. 2d 201, our Supreme Court 
held that the operation of a municipal airport is a governmental function 
and that the fact that certain facilities are leased to private individua ls for 
uses connected with the airport does not destroy the govcrnmental character 
of the funct ion, Ordinarily, having held that such an operation is govern­
mental in character, we would expect the court to hold that there is no 
liability fOI' tort on the part of the municipali ty, However , that question 
has not been directly passed upon, and we hnve sugg<>sted to municipal 
officers that, as a matter of precaution, unt il the question is definitely 
settled, it would probably be wise for the city to carry public liability 
insurance. 

The courts of Iowa, Georgia, and Tennessee, in the cases of Abbott v. 
City of Des Moines, 298 N. W. 649, 138 A. L . R. 120, Mayor etc. v. Lyons, 
189 S. E. 63, and Stocker v, City of Nashville, 126 S. W. 2d 339, have held 
that cities are not liable for damages caused by negligence of city em­
ployes, on the theory that the city, in operating t he airport, is engaged in 
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a governmental, rather than a proprietary, function. On the contrary, the 
courts of Florida, Texas, California, Oregon, Oklahoma, Michigan, and 
Alabama have held that in such an operation a city is engaged in a 
proprietary function and subject to the same liabilities as a private airport 
operator. The best answer I can give to your first question, therefore, is 
that our court would probably hold as have the courts of Iowa, Georgia, 
and Tennessee. 

Answering your second question, even though the court should hold 
that a municipality is liable for the negligent acts of its own employes, I 
am of the opinion that it would not be held liable for negligent acts of its 
tenants if it in no manner participated in those negligent acts . The subject 
is quite thoroughly discussed in Meloy v. City of Santa Monica. 12 P. 2d 
1072, which was an airport case, the court holding that, under the general 
law applicable to the relationship of landlord and tenant, the city could not 
be held liable for acts of its tenant in which it did not participate. 

Answering the second subdivision of your second question and assuming 
for the purposes of the question only that a municipality would be held 
liable for the negligent acts of its employes, I am of the opinion that, just 
as in any case of joint tort feasors, both the city and the tenant would be 
liable under any of the facts as stated in your question. 

Answering the third subdivision of your second question, the city would. 
of course, he liable for accidents resulting from negligence on its part unless 
it is exempt by reason of the fact that the operation of the airport is a 
governmental function. 

As to the example you give of a pilot who, being intoxicated, goes out 
to the airport and is either refused permission to take off and takes off in 
violation of instructions. or does not comply with the rules for asking per­
mission and takes off without refusal or consent, or is given permission to 
take off, in the first two instances I cannot see how there could be any lia­
bility on the part of the municipality unless its employes failed to perform 
some duty resting upon them. If, knowing that the pilot's condition was 
such as to endanger others, the employes expressly permitted him to take 
off, we would get back to the question as to whether or not there is any 
liability for tort at all. 

You also give as an example a case where an accident occurs which can 
be attributed to the fault or negligence of the manager of the airport or the 
traffic manager in confusing his signals or directions to the operators or 
pilots of planes operating from or arriving at the airport. Again we get 
back to the question of whether there is any liability on the pOart of the 
city under any circumstances. 

As to the matter of limiting liability by the erection of appropriate 
signs, it certainly would be the part of wisdom to erect signs, particularly 
at places which might be used by members of the public if they were not 
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warned by such signs. See Pignet v. City of Santa Monica, 84 P. 2d 166; 
Strong v. Chronicle Publishing Co., 93 P. 2d 649. 

3 

Alexandria City Attorney. 

February 10, 1945. 

WM. C. GREEN, 
Assistant Attorney General. 

234-B 

Police-Authority of city to police municipal airports outside city limits­
L 1945, C 303, § 11, Subd. 1; § 17, Subd. 3; § 23. 

Facts 

The City of New Ulm has acquired by purchase and by condemnation 
title to 200 acres of land in Milford Township in Brown County for munici­
pal airport purposes. The lands are outside the city limits and do not abut 
on those limits at any point. The lands are being used as an airport, with 
several planes owned by private persons stored in hangars located thereon. 
Automobiles are driven out there and parked, often in places likely to create 
danger to others, and there should be someone with aut hority to arrest, 
if reasonable requests or commands are ignored, or with authority to other­
wise compel compliance. 

Question 

Whether police officers of New Ulm are entitled to act, because the air­
port is outside the city limits? 

Opinion 

Laws 1945, Chapter 303, Section 11, Subdivision I, authorizing munici­
palities to acquire airports, among other things authorizes them to regulate 
8uch airports and other air navigation facilities and structures and other 
property incidental to their operation, either within or without the terri­
torial limits of such municipality and within or without this state. 

Section 17, Subdivision 3, of the same act authorizes a municipality 
which has established, or may hereafter establish, airports, restricted land­
ing areas, or other air navigation facilities, or which has acquired or ' set 
apart, or may hereafter acquire or set apart, real property for such purpose 
or purposes, to adopt and amend all needful rules, regulations, and ordi­
nances for the management, government, and use of any properties under 
its control, whether within or without the territorial limits of the munici­
pality; to appoint airport guards or police, with full police powerSj to fix 
by ordinance or resolution, as may be appropriate, penalties for the violation 
of said rules, regulations, and ordinances and enforce said penalties in the 
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same mnnner in which penalties prescribed by other rules, l'egulations, and 
ordinances of the municipality are enforced. This subdivision a lso confers 
jurisdiction for t hese purposes of such part of all highwnys, roads, stJ'cets. 
avenues, boulevards, and territory as a djo ins or lies within one mile of the 
limits of the airport. 

Section 23 of the act confers exclus ive jurisdiction and control over an 
airport upon the municipal ity controlling a nd operating it. 

In view of these provisions of the stat ute, there can be no question that 
t he City of New Ulm is entitled to adopt such rules, r egulations, and ordi­
nances ns may be necessary and that its police officers have full authority 
to enforce nny such rules and regulations. 

WM. C. GREEN, 
Assistant Attorney General. 

New Ulm City Attorney. 

August 24, 1945. 

AGRICULTURE 

234-B 

DAIRY AND FOOD 

4 
l\filk-Licenses-Licenses for manufacture of dairy products issued pursu­

ant to MS 1945, Sec. 32.09 or licenses for sale of milk or cream issued 
pursuant to MS 1945, Sec. 32.25 do not terminate upon death of licensee, 
but relJrCsentative al)pointed by probate court may continue the oper­
ation of the bus iness licensed under the original license until expira­
tion of license. 

Question 

HI. In t he event of the death of t he owner of a dairy plant, licensed 
pursuant to Minnesota Statutes 1945, Section 32.09, will 

(a) the license issued to the decedent prior to his death remain in 
force during the probate of his estate 01' until t he expiration of the 

. license period, whichever occurs first, or 

(b) will it be necessary for the special administrator and later the 
executor to each obtain a license to continue the operation of the said 
dairy plant?" 

Opinion 

In our OpinIOn upon the death of a licensee the duly appointed repre­
sentative of the estate of such deceased licensee may continue to operate 
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the business so Hcensed unt il the expiration of the license or until the t er­
mination of his a ppointment, whichever event occurs first . Therefore, the 
representative of t he estate of the deceased licensee may continue such busi­
ness wit hout obtain ing a new license. However, when the period for which 
the license was issued has expired then, of course, i t would he necessary for 
the representative to obta in a new license. 

Question 

"2. We desire the same information r egarding Minnesota Sta tutes 
1945, Section 32.23." 

Opinion 

What we have said in our answer to y OUl' first question fully answers 
and disposes of your second question. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Department of Agricult ure, Dairy and Food. 

September 30, 1946. 292-C 

5 
Milk-Licenses-Licenses issued pursuant to l\fS 1945, section 32.23 s hould 

be to the person owning and operating the bus iness, and separate li­
censes need not be issued to the employees of the licensee or to each 
truck owned by the licensee and used in connection with his licensed 
business. 

Facts 

" In issuing milk licenses to persons or fi rms sell ing milk a nd cream, 
we have fol1owed the practice, where a person or fi rm has several ve­
hicles which are used in t he sale and di stribution of its products, to issue 
a license for t he plant a nd for each of the vehicles. I n t he case of some 
of the larger fi rms, this may amount to a considerable sum, as some 
fi rms have as many as 75 or 100 vehicles." 

You submit the following : 

Question 

uPursuant to Minnesota Statutes 1945, Section 32.23, it is necessary 
to issue a license for the plant and for ea ch of the vehicles used by said 
firm in selling and dis tribu t ing its products, 0 1' will one license to such 
an establishment suffice?" 
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Opinion 

In our opinion only one license should be issued to the person or firm 
engaged in selling milk or cream. Under such license the employees of the 
licensee may sell milk or cream without the necessity of an additional li­
cense. This seems clear to us from the language contained in Minnesota 
Statutes 1946, Section 32.23, which reads in part as follows: 

"Each license shall be numbered and shall contain the name, resi­
dence, and place of business of the licensee, the names of al1 employees 
authorized to act thereunder. and the number of vehicles and places to 
be used. The name and number of the license shall be plainly inscribed 
on both sides of each vehicle in use for these purposes, and the license 
shall be conspicuously posted in each place where such milk or cream is 
sold, and the making of every sale f rom a vehicle not so inscribed or 
from a place where s uch license is not so posted. shall be deemed the 
commission of a misdemeanor.n 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Department of Agriculture, Dairy and Food 

September 30, 1946. 292-C 

ECONOMIC POISONS 

6 
Sale-Licenses for-Time for making application- L 1945, C 427. 

Question 

Attention is called to Section 2, Paragraph (c) of the E conomic Poisons 
and Devices Law, Chapter 427, Session Laws of 1945. which paragraph re­
lates to the filing of an application for a license or certificate of r egistration 
for a product f a lling within the scope of the law. If the application is put 
in the mails on or before July 1st with sufficient postage. does such appli­
cation comply with the law so as to avoid the penalty? In other words, is 
an application we receive on or after July 2nd subject to the 50 per cent pen­
alty as provided in t he law. if the envelope same was mailed in bears a post­
mark dated on or before July 1st? 

Opinion 

Laws 1946, Chapter 427, Section 2 (a) , provides in part as follows: 

"Any person, before selling or offering for sale any economic poison 
for use as a n insecticide or fungicide within this state. shall annually 
file with the Commissioner of Agriculture, Dairy and Food, an applica­
tion for registration * * * ." 
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It has been held by our Supreme Court that where a statute prescribes 
the time within which a filing must be made such statutory provision must 
be complied with. Mailing an application to be filed before the time for such 
filing does not comply with the statute unless the same is actually r eceived 
within the time specifically stated in such statute. State ex reI. O'Hearn v. 
Erickson, 162 Minn. 349. 

There was involved in that case the question of the timely filing of an 
initiatory affidavit of candidacy for public office. The statute required that 
such affidavit should be filed at least 40 days prior to the primary election. 
The affidavit with the necessary filing fee was mailed at least 40 days before 
the primary election, but was not received by the auditor until one day after 
the time for filing had expired as provided for in the statute. The court held 
that it was not important when the affidavit was deposited in the United 
States post office. That the date when the same was received by the auditor 
must be regarded as the date of filing and that it was not filed until it 
reached the office of the county auditor. 

The quoted portion of Section 2 (a), supra, must be considered in con­
nection with subdivision (c) as follows: 

"Each registration fee of $5 or $25, if more than four products are 
registered by one registran t, shall expire on the 30th day of June fol­
lowing its issue and no certificate of registration shall be issued for a 
term longer than one year, and shall not be transferable from one per­
son to another, or from the ownership to whom issued to another own­
ership, or from one place to another place or location. A penalty of 50 
per cent of the license or registration fee shall be imposed if license or 
certificate of registration is not applied for on or before July 1st of 
each year, or within the same month such economic poisons are first 
manufactured or sold within this state.1t 

We hold the emphasized portion of the statute just quoted, when read 
in conjunction with "shall annually file with the Commissioner of Agricul­
ture, Dairy and Food, an application for registration," to mean that such 
application must be delivered to the commissioner on or before July 1 and 
that the mailing of such application on or before July 1 does not meet the 
statutory requirement so as to avoid payment of the penalty as therein pro­
vided. Consequently you will disregard the date of mailing and consider the 
date when such application is actually r eceived as the date of filing. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Department of Agriculture, Dairy and Food 

July 11, 1946. 136-; 
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BANKS AND CORPORATIONS 

BANKS, INDUSTRlA.L LOAN AND THRIFT COMPANIES 

7 
Investments-Contracts for deed as security-Purchase of mortgages-Pur­

chase and sale of real estate-MS1941, C 53. 

Questions 

1. May industrial loan and thrift companies organized under the pro­
vis ions of Minnesota Statutes 1941, Chapter 53, purchase contracts for deed? 

I assume this would include the question as to whether or not such com­
panies may make loans upon the security of contracts for deed. 

2. May industrial loan and thrift companies purchase real estate mort­
gage loans from outside sources? 

3. May industrial loan and thrift companies buy and sell real estate, 
such as houses, store buildings, apartment buildings, etc. ? 

Opinion 

1. Minnesota Statutes 1941. Section 53.04. commences: 

HIndus trial loan and thl'ift companies, in addition to the general 
and usual powers incidental to ordinary corporations in this state, which 
are not specifically l'estricted in this chapter, shall have the following 
special powers,H etc. 

Inasmuch as ol'dinary corporations may buy and sell real estate if their 
articles of incorporation are broad enough to cover such transactions, it 
might appear that the broad gl'ant of power to industl'ial loan and thrift 
companies would authorize such tl'ansactions by them. However, Chapter 
53. in my opinion, must be read as a whole. Section 53.01 authorizes the 
organization of a corporation "for the purpose of carrying on primarily the 
business of loaning money in small amounts to persons within t he conditions 
hereinafter set forth," etc, Section 53.04 (1) grants specific authority to 
purchase notes, bills of exchange, acceptances, or other choses in action. ]f 

it had been the intent of the legislature that these companies should have 
all the powers of ordinary corporations, it would have been unnecessary to 
have made this pl·ovision. By Section 53.09 the Commissioner of Banks is 
authorized to make examinations and to satisfy himself that the corpora­
tion "is complying with the requirements of this chapter and operating ac­
cording to sound business principles." 

From a consideration of the entire chapter, I am of the opinion that 
these companies do not have general authority to engage in the business of 
buying and selling real estate, I am of the opinion that they may, under 
their general powers, calTY on such real estate transactions as are inci-
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dental to the business, such as , for instance, the purchase of a place of busi. 
ness in which to carryon the operations of the company. and that they 
would have authority to sell land which they might acquire by t he fore· 
closure of mortgages or the cancellation of contracts for deed taken by them 
in the ordinary course of business either as investments or as collateral 
security. I do not believe they would be authorized, as are savings, building 
and loan associations by a special statute, to purchase real estate and then 
sell it on contract for deed. 

My answer to the question, therefore, would be in the negative. except 
as real estate transactions such as have been mentioned are incidental to 
the general primary bus iness of loaning money in small amounts under the 
conditions prescribed by Chapter 53. 

2. By clause (1) of Section 53.04 these companies are given t he special 
power Uto discount or purchase notes, bills of exchange, acceptances or other 
choses in action." 

Under our law, a real estate mortgage, though in form a conveyance of 
an estate or interest in land, is in effect a mere lien or security. It is a 
chattel, or thing in action. Dunnell's Minnesota Digest, Volume 4, Section 
6145. In states where a mortgage is regarded as security and not as con­
veying title to real estate it is considered a chose . in action. 7 Words and 
P hrases, pp. 142-143, Supplement p. 15. 

The answer to your second question is, therefore, in the affirmative. 

3. It has been held several times by our supreme court that the ven~ 
dor's interest in a contract for the conveyance of real property is personal 
property. State ex reI. Hilton v. Probate Court, 146 Minn. 155; Summers v. 
Midland Co., 167 Minn. 453 ; First and American National Bank of Duluth v. 
Whites ide et aI., 207 Minn. 537; In ro Petition of S. R. A. Inc., 213 Minn. 487. 

In the last cited case the court held that an executory contract for the 
sale of land, under which the vendee is entitled to or does take possession 
thereof, is deemed for the purpose of the mortgage registration tax a mort­
gage of the land for the unpaid balance of the purchase price. Contracts for 
deed come within the ordinary definition of choses in action and have been 
specifically held to be such. Smith v. Glen Alden Coal Co., 347 Pa. 290, 32 
A. 2d 227. 

I am, therefore, of the opinion that under clause (1) of Section 63.04 
an industrial loan and thrift company has the right to discount or purchase 
from vendors contracts for deed and that, under clause (2) of the same 
section, it has the right to take from vendors contracts for deed as security. 

It should be kept in mind that the vendee's interest under a contract 
for deed is real estate, and, therefore, an industrial loan and thrilt com­
pany would not be entitled to make loans on the secul'ity of a vendee's inter­
est under a contract for deed. 

Commissioner of Banks. 
July 16, 1945. 

WM. C. GREEN, 
Assistant Attorney General. 

53-F 
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8 
Powers-Provis ions of Business Corporations Act apply. Such companies 

have the powers of corporations organized under this act except as re­
s tricted by provis ions c. 53, Minn. St. 1941, or where in conflict with 
that chapter and its purposes. Officers and directors may not borrow 
from corporation. Legal loan limits cannot be extended beyond those 
provided by § 53.05. Articles of incorporation need only be filed in 
county in which place of business is located at time of incorporation. 
Statute indefinite as to place of filing of additional certificates of author­
ity. Suggestion as to practice-MS 1941 , C 53 and 301 <as amended by 
L 1943, C 67). 

Question 

HI. Do the provisions of Chapter 301, Minnesota Laws 1941, apply 
t o industl'ia l loan and thrift companies 1 If so, how does this chapter 
apply t o such compa nies orga nized prior to 19331 Must these com­
panies be organized according to t he provisions of Chapter 301, Minne­
sota Laws 1941, in addition t o the provisions contained in Chapter 53, 
Minnesota Statutes , as amended 1" 

Opinion 

The prOVISions of Minnesota Statutes 1941, Chapter 301, apply to a ll 
industrial loan a nd thrift companies incorporated subsequent t o April 18, 
1933, and to a ll such companies incorporated pr ior to that date which did 
not fil e r efusals to accep t or be bound by the provis ions of t he act pursuant 
to Minnesota Stat utes 1941, Sections 301.60 and 301.62. In addition, any 
special provis ions of Minnesota Statutes 1941, Chapter 53, should be ob· 
served. 

Question 

" 2. What powers does a n industrial loan and thrift company have 
in addit ion t o the special powers outlined in 53.04, Minnesota Statutes 1 
The first paragraph of 53,04 r eads as f ollows : 

' Industrial loans and t hrift companies, in addition to the general 
and usual powers incidental to ord inar y corpora tions in this sta te, which 
ar e not spec ifically r estricted in this chapter, shall have the following 
s pecia l powers, which powers mus t be set f or th in their articles of in­
corporation or a mendments thereto '." 

Opinion 

It appears to me t ha t Section 53,04 speaks fo r itself. Wherever in Chap· 
tel' 53 there appear s pecific restrictions on the genera l powers g ra nted by 
the Bus iness Corpora t ions Act , those res trictions prevail, and, as ha s been 
held in previous opinions, if any general power g ranted t o corporations by 
t he Bus iness Corpora tions Act conflicts with the spirit and purpose of Chap­
ter 53, that spirit and purpose must be cons idered as preva iling, 
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Question 

113. May officers and directors of an industrial loan and thrift 
company borrow from the company?" 

Opinion 

Minnesota Statutes 1941, Section 301.32, provides: 

liND corporation shall lend any of its assets to any officer 01' direc­
tor of the corporation, nor shall any corporation lend any of its assets 
to a shareholder on the security of its shares. If any such loan be made, 
the officers and directors who make such loan, or assent thereto, shall 
be jointly and severally liable for repayment or return thereof. No 
corporation shall take as security for any debt a lien upon its shares 
unless such lien shall be taken to secure a debt previously contracted." 
There being no exception in Chapter 53, this section is mandatory and 
the answer is in the negative. 

Question 

"4. \Vhat is the legal loan limit of an industrial loan and thrift 
company? We refer to subsection (c), 53.05, and we already have an 
opinion as to marketable collateral. However, our inquiry deals pri­
marily with the question of whether such companies may make loans in 
excess of the five or ten per cent specified in the above subsection, be­
cause of their ordinary corporate power s. Some of these companies 
contend that they may make loans in any amount, providing interest is 
not charged in excess of 8% simple interest per annum." 

Opinion 

Section 63.05 is definite in its restrictions. The section commences: "No 
industrial loan and thrift company shall have power to do any of the follow­
ing:". Then, among other prohibitions, is that of paragl'aph (3L fixing the 
loan limits. There is no justification whatsoever for any claim that such a 
company may make loans in any amount providing interest is not charged 
in excess of 8% simple interest per annum. The interest rate has nothing 
to do with the loan limit. 

Question 

"6. Chapter 53.01 provides for the filing of the articles of incor­
poration and 63.03 provides for the filing of the certificate of authority. 
In 1943 the law was amended to provide that not more than one place 
of business shall be maintained under the same certificate of authority. 
The Department of Commerce may issue more than one certificate of 
authority to the same company. 

"Question: Must the articles of incorporation and certificate of au­
thority for additional offices be filed in the county where the principal 
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place of business is located or in the county where the additional office 
is located'1 Example: A company now located in Hennepin County r e­
ceives authority to open an office in Blue Earth County. This company 
has already recorded its articles of incorporation and certificate of 
authority in Hennepin County. Should it now be required to file the 
articles of incorporation and certificate of authority in Blue Earth 
County,?" 

Opinion 

The matter of the filing of articles of incorporation and certificates of 
authority is somewhat confused. Section 53.01, as originally enacted, pro­
vided that the certificate of incorporation should be filed with the secretary 
of state "and the register of deeds of the county in which the business is to 
be carried on." Under this language it would appear that, if it was con­
templated that business should be carried on in more than one county, it 
would have been necessary to file the certificate in each such county. By 
Laws 1943, Chapter 67, Section I, the language was amended to provide 
that the certificate shall be filed with the secretary of state, and with the 
register of deeds I'in the county in which the place of business of the cor­
poration is 10cated.1I Inasmuch as this filing is a part of the organization 
of the corporation, all that is now required is a filing in the county or coun­
ties in which the place or places of business of the corporation is or are 
located at the time of incorporation. 

Section 53.03 originally provided that the authorization "shall then be 
filed in the same places as specified for the filing of the certificate of incor­
poration in section 53.01." At the time of its original enactment t his meant 
filing in the counties in which the business was to be carried on. By the 
amendments imposed in Laws 1943, Chapter 67, it is provided, as to the 
original certificate of authorization, that it "shall be filed in the places as 
specified for fiEng the certificate of incorporation in Mason's Supplement 
1940, Section 7774-25." This, of course, would refer to that section as 
amended by the same act and would mean that the original certificate of 
authorization should be filed in the county in which the place of business is 
located at the time of applying for the certificate of authority. 

A further amendment of 53.03 in the 1943 act provides: 

"Not more than one place of business shall be maintained undel' the 
same certificate of authority issued hereafter pursuant to the provisions 
of this act, but the department of commerce may issue more t han one 
certificate of authority to the same company upon compliance with all 
the provisions of this act governing an original issuance of a certificate 
of authority." 

It seems quite clear under the 1943 amendment that the certificate of 
incorporation need be filed only once and that in the county or counties in 
which the place or places of business of the corporation is or arc located 
at the time of its organization. The same is true of the original certificate 
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or certificates of authority. • As to a certificate of authority issued after 
organization the statute is silent. It would seem, however, that it would 
be a safe practice to file the new certificate of authority with the secretary 
of state and with the register of deeds of the county in which the new place 
of business is to be located. It certainly must be filed with the secretary of 
state; there is no purpose in filing it in the county for which the original 
certificate of authority was granted, and the practice suggested seems logi­
cal. 

9 

Commissioner of Banks. 

October 19, 1945. 

WM. C. GREEN, 
Assistant Attorney Genera1. 

53-F 

Loans-Contrads of Minors-Contracts for loans made on application of 
minor war veterans valid-L 1945, C 177. 

Question 

As to the constitutionality of L. 1945, C. 177: L 1945, C. 177, including 
the title, reads as follows: 

"An act relating to contracts for loans made on the application of 
war veterans under 21 years of age and guarantCed by the Administra­
tor of Veterans' Affairs pursuant to any federal law in an amount 
authorized thereby. 

"Be it enacted by the Legislature of the State of· Minnesota: 

"Section 1. No contract for a loan made upon the application of 
any person under 21 years of age who was in the active military or 
naval service of the United States on or after September 16, 1940, and 
guaranteed by the Administrator of Veterans' Affairs pursuant to any 
federal law in an amount authorized thereby shall be impaired or invali­
dated on the ground of the minority of such person/' 

Opinion 

In my opinion, the title is sufficient. 

It is also my opinion that the act itself is valid and constitutional and 
that any contract for a loan made pursuant to its provisions would be ·valid 
and enforceable against a qualified minor making it. In my opinion, the 
words "contract for loan" would include any note and mortgage executed 
in connection with any loan made to a minor veteran pursuant to the act 

·(Now clarified by Laws 1947, Ch. 20, Sec. 2, Subd. 5.) 
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and any other contracts incidental to such loan. If the question should arise 
a s to a minor spouse of a minor veteran, this is provided for by Minn. St. 
1941, § 507.02 (Mason St. 1927, § 8196), which provides that, liThe minority 
of the wife shall not invalidate any conveyance executed by her." I call 
attention to this because of the decision in Valley National Bank of Phoenix 
v. Glover (Ariz.), 159 P. 2d 292, which may be readily distinguished because 
of the community property act of Arizona (Arizona Code Annotated 1939. 
§ 63-301). 

A conveyance by a minor of his realty is not void but merely voidable 
(Dunnell 's Minnesota Digest, § 4441). While, in the absence of statute, 
such a conveyance may be disaffirmed by the minor upon arriving at ma­
jority, it is well settled that a state legislature may regulate the contracts 
of minors and declare under what conditions they may contract (43 C. J. S. 
p. 160j Peterson et al v. 'Veimar, 181 Wis. 231, 194 N . W. 346; 27 Am. Jur. 
p. 750 et seq.). 

The statute just quoted as to minor spouses and Minn. St. 1941, § 
48.30 (Mason St. 1927, § 7711), are illustrations of cases in which the leg­
islature has seen fit to modify the common law rules as to contracts of 
minors . 

10 

Commissioner of Banks. 

April 9, 1946. 

WM. C. GREEN, 
Assistant Attorney General. 

29-A-20 

Savings, Building & Loan Associations-Loans-By means of contracts for 
deed-Limitations- MS 1941, § 51.35, as amended by L 1945, C 290, § 7; 
MS 1941, § 51.34, as amended by L 1945, C 290; MS 1941, § 51.01, 
Subd. 2. 

Question 

May a savings, building and loan association make advances to mem­
bers up to fifty per cent of total assets by use of contracts for deed, 
and, if so, may such advances or loans be made in excess of the percentage 
of loan to appraised value established in the by-laws of an association? 

Opinion 

The question is, therefore, directly presented as to whether the trans­
action entered into by an association under the provisions of Minnesota Stat­
utes 1941, Section 51.35, as amended by Laws 1945, Chapter 290, Section 7, 
is to be considered as a loan, an investment, or a sale of property. If it is 
to be considered as a loan, it will be subject to the provisions of Minnesota 
Statutes 1941, Section 61.34, as amended by Laws 1945, Chapter 290, and 
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particularly the provision of Clause (8) of Subdivision 2, providing that 
Hall real estate loans shall be subject to the limitations which may be fixed 
in the by-laws, which shall be a fixed percentage of the valuation of the 
property." 

In a consideration of Section 51.35, as amended, there must be taken 
into ·consideration the entire act relating to savings, building and loan asso­
ciations (Minnesota Statutes 1941, Chapter 61), as it now stands as amended 
by Chapter 290, and a discuss ion of the former act (Mason's Statutes 1927, 
Sections 7748, et seq.) appearing in Minnesota Building & Loan Association 
v. Closs et aI., 182 Minn. 452. 

Minnesota Statutes 1941, Section 51.01, Subdivision 2, defines these 
associations as follows: 

.. 'Savings, building and loan associations' are financial corpora­
tions under public control, authorized solely to accumulate funds to be 
loaned to their members upon their homes or upon other improved real 
estate, and to otherwise carryon, in accordance with law, the business 
of savings, building and loan associations." 

This definition is the same as that given to building and loan associa­
tions by Mason's Statutes 1927, Section 7749-1, which was considered in the 
Closs case. In that case the court quoted from 1 Dunnell's Minnesota Digest 
(2nd Edition), Section 1163, as to the nature of a building and loan associa­
tion, as follows: 

"A building and loan association is defined by statute to be a COT­

poration, under public control, authorized solely to accumulate funds 
to be loaned to members to assist in acquiring homes. The general 
design of such an association is the accumulation, from fixed periodical 
contributions of its shareholders or members, and from the profits de­
rived from the investment of the same, of a fund, to be applied from 
time to time in accommodating such shareholders with loans, to enable 
them to acquire and improve real estate by building thereon; the condi­
tions of the loans being such that the liability incurred therefor may be 
gradually extinguished by means of the borrower's periodical contribu­
tions upon his stock, so that when the latter shall be fully paid up the 
amount paid shaH be sufficient to cancel the indebtedness. Members who 
do not become borrowers secure the incidental benefit of a profitable 
investment of their contributions to the capital stock in the loans made 
to borrowing members. Such associations have been characterized as 
'creatures of statute,' and 'creatures of the state.' Mutuality is one of 
the basic ideas of such an association." 

Having the nature of these associations thus in mind and reading Chap­
ter 51 in its entirety, it is obvious that the primary business of these asso­
ciations is the making of loans to their members and that the making of 
investments and transactions in real estate are incidental to those principal 
purposes. 
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Section 61.34, Subdivisions 3 and 4, specify the investments which may 
be made by these associations. There is nothing in these subdivisions as 
amended indicating a legislative intent that associations might invest in 
real estate and sell that real estate on contracts for deed, treating the con­
tracts for deed purely as investments. It is only by the amendment to Sec­
tion 51.35, appearing in the last paragraph of that section, that they arc 
permitted to invest in contracts for deed at all, and those investments by 
an association may not be a substantial part of its business and are limited 
to the purchase from governmental agencies or instrumentalities of COD­

tracts for deed the security for which is situate in this state. 

The question as to the purchase and sale of loans of the character an 
association is entitled to make which might be secured by contracts for 
deed is not involved here. 

It must be kept in mind that Section 51.35, here under consideration, is 
a separate section, which opens by prohibiting an association from engaging 
in the business of buying and selling or dealing in real estate. The re­
mainder of the section states the exceptions to the general prohibition. 
The particular sentence here under consideration relates to transactions 
involving the purchase by a member of improved real estate for home pur­
poses, or for the construction of a home- transactions ordinarily financed 
by loans secured by the share accounts of members and by real estate mort­
gages. The authorization to acquire the title to such property and execute 
contracts to convey it is that the association "may give to the shareholder 
a contract to convey the same as upon a sale thereof." 

This language in and of itself makes it clear that the transaction is 
not to be considered as a sale but that the contract to convey is to be of 
the same character as a contract executed upon a sale. Tne reasons for the 
introduction of this section into the act are set forth by the court in the 
Closs case at page 459, and the validity of such a provision, which results 
in favoring savings, "building and loan associations, by giving them a thirty­
days' foreclosure, as against the objection that it would constitute class 
legislation, was sustained by the court. The right to foreclose under Mason's 
Minnesota Statutes 1927, Section 9576 (Minnesota Statutes 1941, Section 
559.21 ) was· denied because the legislature had not given specific authority 
to foreclose as under that section. The court there said: 

"Whether they should is a question of policy for and against which 
arguments may be made. A little plain language would bring the re­
sult." 

That language was included in the 1945 amendments of Section 61.35. If 
the transactions were considered by the legislature as sale transactions, 
there was no necessity for the insertion of the amendment authorizing the 
foreclosure of the contract under Section 559.21. 

From a consideration of all the foregoing, I am of the opinion that 
transactions conducted by savings, building and loan associations under the 
provisions of Section 61.35 which have been here discussed are loan trans-
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actions, are governed by the provisions of Section 51.34, Subdivision 2, 
Clause (8), and are, therefore, subject to the limitations fixed in the by-laws 
of the various associations. 

WM. C. GREEN, 
Assistant Attorney General. 

Commissioner of Banks. 

July 16, 1945. 63-A-19 

11 
Corporations-Foreign-Change of Venue--Minn. St. 1941, § 642.09-642.10. 

Question 

Whether a foreign corporation may be sued in a transitory action and 
the action tried in any county which the plaintiff may designate or whether 
it has a right to a change of venue to a county where it has an office, resi­
dent agent, or place of business. 

Opinion 

Since the decision of the Supreme Court of this state in State v. District 
Court of Otter Tail County, 178 Minn. 72, it has been the law of this state 
that a foreign corporation sued in this state upon a transitory cause of 
action in a county where it has no office, resident agent, or place of business, 
has the right to have it removed under the provisions of Minnesota Statutes 
1941, Section 642.10, to a county where it has such office, resident agent, or 
place of business; this despite the provis ions of Section 542.09. 

12 

Mankato City Attorney. 

November 28, 1946. 

WM. C. GREEN, 
Assistant Attorney General. 

92-C 

Corporations-Social and charitable - Stockholders' Meetings - Voting by 
proxy-MSl941 §§ 301.26 sd. 4, 309.03. 

Question 

Maya non-profit corporation organized under the provisions of Minne­
sota Statutes 1941, Chapter 309, provide for voting by proxy by its paid-up 
members? 
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Answer 

Minnesota Statutes 1941, Section 309.03, provides that upon filing for 
record its certificate of incorporation such a corporation shall have the 
ordinary powers of corporations, and may establish by-laws and regulations 
for the management of its affairs in accordance with law and consistent with 
an honest purpose. 

There is no prohibition in the law against voting by proxy. Both the 
old corporation act, Mason's Minnesota Statutes 1927, Section 7461, and the 
business corporation act, Minnesota Statutes 1941, Section 301.26, Subdivi­
sion 4, permit voting by proxy. The right to vote by proxy is now generally 
given by general statutory or constitutional provisions or by charters or 
provided for in the by-laws of corporations. 

I am, therefore, of the opinion that in view of the statutory provisions 
the members of a social and charitable corporation may be granted the right 
to vote by proxy either by the certificate or by the by-laws. 

Secretary of State. 

February 14, 1945. 

MUNICIPALITIES 

13 

WM. C. GREEN, 
Assistant Attorney General. 

102 

CIVIL SERVICE 

Military leave-Rights-Accumulated vacation-Policemen or firemen under 
civil service who have been on military leave entitled to vacations ac­
crued during service. Department head may fix time of vacations if so 
provided in the rules as to other similar employees-MSI941, § 192.261, 
Subd. 2, as amended by L 1945, C 489. 

Question 

Whether or not a ruling from the Civil Service Commission. from either 
one of the branches. requiring the returned veteran to use all of his vacation 
period at one time would be legal. 

Opinion 

I do not have before me the Civil Service Rules and Regulations of the 
City of Rochester. I do have a manual containing the rules and regulations 
for the government of the Police Force of Rochester dated 1931. I note rule 
28 provides that after 12 months of continuous service any employee holding 



CIVIL SERVICE 43 

8 position in the Police Civil Service shall be entitled in each calendar year 
to an annual vacation of two weeks with full pay, to be taken at such time 
or times as the Chief of Police may designate, with a provision as to em­
ployees working more than three months but less than 12 months. The rule 
also states that no accumulation of the annual vacation period from year 
to year shall be a llowed. 

I will assume that the rules governing policemen and firemen now in 
effect contain similar provis ions. 

You are correct in your assumption that this office has held that any 
public employees on military leave, upon reinstatement, are entitled to the 
vacations they would have received if they had been employed. With refer­
ence to accumulation of leave, it was held in an opinion of this office dated 
October 2, 1945, to the City Attorney at Duluth, that, in view of the pro­
visions of Minnesota Statutes 1941, Section 192.261, Subdivision 2, as 
amended by Laws 1945, Chapter 489, an employee in the classified service of 
a city who is on military leave accumulates annual leave from year to year 
during his absence on military leave and, subject to designation by the 
appointing authority of the time when it may be taken, is entitled to such 
accumulated annual leave upon his reinstatement in his position. 

It follows that it would be legal to r einstate the officer or fireman and 
immediately give him his earned vacation and then start him on active duty 
at the conclusion of that period. 

The practical proposition you mention as to an employee taking his 
leave and then resigning faces the state as well as municipalities, but t here 
appears to be no answer to it. The legis latUl:e has said a man is entitled 
to all the benefits he would have received if he had remained on the job, 
and it cannot be anticipated that his reinstatement is not in good faith. 

14 

Rochester City Attorney. 

January 8, 1946. 

WM. C. GREEN, 
Assistant Attorney General. 

120 

Military leave-Rights-Reinsta ted veteran to accumulation of seniority 
rights and to promotions occurring during military leave- MSl941 , § 
192.261, as amended by L 1945, C 489. 

Question 

1. If an employee of the city who has been absent on military leave 
pursuant to the provisions of Minnesota Statutes 1941, Section 192.261, as 
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amended by Laws 1945, Chapter 489, returns and is reinstated, have his 
seniority rights accumulated during his absence? 

Opinion 

The answer to this is in the affirmative. Minnesota Statutes 1941, Sec­
tion 192.261, Subdivision 2, as amended by Laws 1945, Chapter 489, provides 
in part: 

" ••• Upon such reinstatement the officer or employee shall have 
the same rights with respect to accrued and future seniority status, 
efficiency rating, vacation, sick leave, and other benefits as if he had 
been actually employed during the time of such leave •••. " 

This office has held (opinion October 2, 1945) that an employee who is 
r einstated upon return from military leave is entitled to accumulation of 
seniority from the time he entered the Armed Forces of the United States 
to the date of reinstatement to his employment, 

Question 

2, Upon reinstatement would the veteran be entitled to such job as he 
would have acquired if he had been at home dUl'jng aU the time and been 
able to avail himself of advancements as they pl'esented themselves? 

Opinion 

The answer to this is also in the affirmative, This office has held (opin~ 
ion August 30, 1945): 

a, That the right to promotion is a benefit within the meaning of 
the words "and other benefits," 

b. That, if during the military se rvice of the employee a vacancy 
occurred in the position for which he was eligible and he would have 
been appointed to that position if he had then been employed, upon 
reinstatement he is entitled to that appointment effective as of the date 
he would have been appointed if h e had then been actually employed. 

Question 

3, If, during the absence of the veteran, a job. has been bulletined 
which the veteran would have been able to have applied for had he not been 
in the military service, is he, upon reinstatement, entitled to "bump" the 
person holding that job and take it himself because he would have been able 
to have done that had he been here? 

Opinion 

The answer to this question is a lso in the affirmative. (See oplnlon 
August 30, 1945), If the person who was appointed to the position he would 
otherwise have received was a city employee at the time, he should be re~ 
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stored to his former position; and, if some other person had been appointed 
to his former pos ition, that person must step out. 

In determining questions arising under this law, they will not be f ound 
so difficult of solution if it is kept in mind that the reinstated veteran shall 
be treated in exactly the same manner as though he had been continually 
in the service of the city. 

Two Harbors City Attorney. 

January 3, 1946. 

WM. C. GREEN, 
Assistant Attorney General. 

120 

STATE 

15 
Employee-Classified Service-Residence-Right of e mployee to retain pos i­

tion in classified se rvice after change of residence to another state. 

Question 

Whether an employee of t he State of Minnesota would impair his right 
to work for the state if he became a legal resident of another state, the 
employee in question having gained permanent status under the Civil Service 
Act on the effective date of the act by virtue of t he length of his employ­
ment prior to April 2, 1939. 

]. "Will t he fact that the employee is no longer a res ident of Minnesota 
jeopardize the rights he has a lready acquired under t he Civil Serv­
ice Act?" 

2. "Will t he provisions of the Act and the Rules prevent him from 
participnting in examinations in the future?" 

Opinion 

In the first instance, it must be remembered that the word "residence" 
has varying meanings, In one sense it is synonymous with "domicBe," 
which embraces the element of dwelling in a certain place with the intention 
to remain there permanently for an unlimited t ime. In a nother sense it 
simply refers to the place where a person dwells, without reference to any 
intention and without reference to the dwelling place of the person's fum By. 
Since you use t he term "legal resident," I am assuming for the purposes of 
this opinion that the employee in question would actually establish a domi­
cile in another state wi th the intention of making his pel'manent residence 
there , This would be t he s ituation if he should buy a home in a nother state, 
move his f amily there, and use that home as his dwelling place. Of course, 
if he were, by r eason of t he present emergency, to move himself and his 
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f amily into another state temporarily with the purpose of returning to 
Minnesota as soon as he could find proper accommodations, the opinion to 
be given would not apply. At any rate, in every case the question of resi­
dence becomes a question of fact. 

Section 13 (2) of the Civil Service Act provides in part: 

"The competitive examinations (for positions in the classified serv­
ice) shall ......... be open to all applicants who. are citizens of the United 
States, who have been residents of this state for two years immediately 
preceding the date of examination'" . ... ," 

This portion of the act has been implemented by Rule 6.2 of the Civil Serv­
ice Rules, which uses the language above quoted. 

There is no other reference to residence in either the statutes or the 
rules . Section 10 of the act, providing for the blanketing in of employees 
who had been employed by the state for a total of five years or more prior 
to the effective date of the act, makes no reference to residence but provides 
that such persons shall be subject to and protected by the provisions of the 
act. A careful search of the authoriti es has di sclosed no decision directly 
in point. 

We must, therefore, endeavor to ascertain the legislative purpose in 
determining whether 01" not a loss of residence in the state would consti­
tute a ground for removal under Section 24 of t he act . 

I n my opinion, the fact that the legislature prescribed two years' resi­
de nce in this state a s a condition of the right to take a n examination indi­
cates a clear legislative purpose that employees in the classified service of 
thi s sta te shan be residents of it. Any othm' holding would mean that a 
person who had been a resident of the state for two years could take an 
examination, receive an appointment, attain permanent status, and t hen 
immediately change his residence to another state, retaining his employ­
ment with the State of Minnesota. Such certainly was not the legislative 
intent. 

The policy which has prevailed in this state for many years with refer­
ence to officers is embodied in Minnesota Statutes 1941, § 351.02 (4), which 
provides that every office shall become vacant upon the incumbent's ceasing 
to be an inhabitant of the state, 01', if the office is local, of the district, 
county, city, or village for which he was elected or appointed, or within 
which the duties of hi s office are l'equired to be discharged. 

Assuming that an actual change of residence to another state could be 
s hown, t he answer to your first question is in the aHb-mative. 

Clearly, under the language of the statute and the rules, the answer to 
the second question must be in the affirmative. 

Director of Civi l Service. 

May 8, 1946. 

WM. C. GREEN, 
Assistant Attorney General. 

644-C 
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16 
Military leave-Rights-Application of Minn. statutes- MS1941, §§ 43.09, . 

Subd. 3 ; 43.17, Subd. 2 ; 43.22 Subd. 4; 43.30, as amended by L 1943, C 
157; 192.26; 192.261, as amended by L 1945, C 489; 192.263. 

Facts 

You have requested the opinion of this office on six matters relating to 
the application of Minnesota Statutes 1941, Section 192.261 (referred to in 
previous opinions as Laws 1941, Chapter 120) , as amended by Laws 1945, 
Chapter 489, to certain problems set out in your questions. For purposes of 
brevity. Section 192.261, as amended, will be referred to herein as Uthe act." 

Subdivision 2 of the act, as amended, is as follows, the 1945 amendments 
being emphasized: 

"Except ns otherwise hereinafter provided, upon the completion of 
such service l such officer or employee shall be reinstated in the public 
position, which he held at the time of entry into such service, or a pub­
lic position of like seniority, s tatus, and pay if such is available at the 
same salary which he would have received if he had not taken such 
leave, upon the following conditions: (1) that the position has not been 
abolished or that the term thel'cof , if limited, has not expired; (2) that 
hc is not physically or mentally disabled from performing the dut ies of 
such pos ition ; (3) that he makes written application for reinstatement 
to the appointing author ity within ninety days after termination of such 
service, or 90 days after discharge from hospitalization or medical treat­
ment which immediately follows the termination of, and results from , 
such service; provided such application shall be made within one year 
and 90 days after termination of such service notwithstanding such hos­
pitalization or medical treatment; (4) that he submits an honol'able dis­
charge or other form of release by proper authority indicating that his 
military or naval service was sa tisfactory, Upon such reinstatement 
the officer or employee shall have the same rights with respect to 
accrued and future seniority status, efficiency rat ing, vacation, s ick 
leave, and other benefits as if he had been actually employed during t he 
time of such leave, No officer or employee so reinsta ted shall be re­
moved or discharged within one year thereafter except for cause, after 
notice and hearing; but this shall not operate to extend a term of service 
limited by law." 

In order to avoid repetition and as a means of quick reference to former 
opinions of this office relating to the questions submitted by you, we sum­
marize the following principal opinions heretofore rendered interpreting 
and applying the provisions of the act.2 

l ·'Active service in time of war or other (!mergcncy declaroo by proper autho rity in a ny of 
the military or naval foree!! of the s tate or or t he United States for wh ich l(!a ve is not 
o therwise providoo by la w," 

2All opinions from file 310-H-I-&. 
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Opinion to Robert D. Stover, Acting Director 

of Civil Service-March 15. 1944 

1. Practice of certifying names of eligibles absent on military 
leave from promotion register and permitting the appointing authority 
to appoint such individuals is consistent with the provisions of the act. 

2. As to the practice of permitting the appointing authority to 
consider such individuals not available and to supplement certification 
by additional names in lieu thereof, the fact that employee was on leave 
at the time of certification and was not then presently available to 
assume the position would not of itself justify the hiring authority in 
refusing to make the appointment. If appointed, the person on military 
leave becomes the incumbent on leave, subject to the serving of a six­
month probationary period. If the hiring authority deems it necessary 
in the public interest to provide for the performance of the duties of his 
position during his absence, a substitute, to be known as acting incum­
bent, may be appointed only for the duration of the leave of the incum­
bent, as provided by Minnesota Statutes 1941, Section 192.263. 

3. The practice of approving salary increases within the range 
when submitted by the appointing authority during the period of ab· 
sence of the employee on military leave is consistent with the provisions 
of the act and of the Civil Service Act. 

4. Service of a probationary period must be actual and not con­
structive, and practice of accepting certification of satisfactory conclu­
sion of the probationary period submitted by the authority at a date 
six months after the date of appointment in case of a probationary 
employee's absence on military leave for all or a part of the described 
probationary period is not authorized. 

5. It is proper for an appointing authority to make his certifica­
tion of satisfactory completion of the probationary period after the 
employee who has been on military leave has actually performed the 
duties in the class for a total period of six months following initial 
appointment to the class. 

6. If the employee on military leave fails to make application for 
reinstatement within 46 days (now 90 days with additional time in case 
of hospitalization or medical treatment immediately following and 
resulting from military service) following the termination of his 
military service, any application made under the act after the lapse of 
the designated period would be ineffective, and the appointing authority 
has no discretion to waive the statutory mandate. However, by virtue 
of the provis ions of Minnesota Statutes 1941 , Section 43.22, Subdivision 
4, a permanent employee in the classified service may be reinstated pur­
suant to the provisions of that subdivision within one year from the 
running of the 45-day period following termination of military service. 

7. An employee on military leave is entitled to immediate employ­
ment upon reinstatement. 
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Opinion to City Attorney. Minneapolis­

August 30, 1945 

49 

1. Right to promotion is a benefit within the meaning of the words 
/land other benefits ." 

2. The r eturning veteran is entit led to promotion a s of the date 
when he might have been certified if he had not been in the military 
service (this under a city civil service law under which the veteran, if 
he had not been in the military service, would have received a promo­
tion which went to anothe r dur ing his absence). 

3. An acting incumbent should have been appointed to serve until 
the reinstatement of the veteran. 

4. Upon the return of the veteran who was entitled to promotion, 
the a cting incumbent should be reinstated to his position on the eligible 
list as it would have been if he had not been erroneously cer tified. 

Opinion to City Attorney, Duluth, October 2, ]945 

1. "The obvious intention of the legislature in adopting Laws 1941, 
Chapter 120, was, among other th ings, to insure public employees 
against being deprived of benefits which would have been theirs if they 
had not entered the armed forces of our country provided that upon 
thei r r eturn they met t he conditions precedent to reinstatement. This 
s imply means that jf a public employee would have been entitled at any 
time to any of t he benefi ts referred to in Subdivision 2 of the above 
section (Minnesota Statutes ] 941, Section 192.261) if he had bcen at 
his work instead of serving in the armed forces, then his righ t to such 
benefits a ccrued at that time and he becomes entitled to t hem as of 
that time upon compliance by him with the condi tions precedent to 
reinsL'1tement. Thi s, then, is the yardstick which we must apply in an­
swering your questions." 

This same yardstick will be used in answering the questions submitted 
in your current r equest. 

2. A city employee who is reinstated upon return from military 
duty is entitled to accumulation of seniority and sick leave from t he 
time he entered the armed forces of the United States to the date of 
reinstatement to his employment. 

3. An employee in the classified civil service of a city who is on 
military leave accumulates annual leave from year to year during h is 
absence on such military leave and, subject to t he designation by the 
appointing authority of the time when it may be taken, is entitled to 
such accumulated annual leave upon his reinstatement in his pos ition a s 
provided in t he act. 

4. Any attempt to deprive an employee in t he classified service on 
military leave of vacation or s ick leave while providing them for other 
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employees in the classified service would be contrary to the act and 
invalid. 

Opinion to Robert D. Stover, Director of Civil Service­

November 6, 1945 

1. When a probationer is reinstated he returns as a probationer, 
and when a provisional employee is reinstated he returns only as a 
provisional. 

2. The terms of service of both probationary employees and pro­
visional employees are limited by law, and the one-year prohibition 
against removal or discharge except for cause, after notice and hear­
ing, does not apply to them. 

3. Labor service employees nre entitled on return from military 
leave to reinstatement as labor service employees but are subject to all 
the provisions of Laws 1941, Chapter 533 (Minnesota Statutes 1941, 
Section 43.09, Subdivision 3), with r ef erence to layoff, demotion, pro­
motion, etc. 

Opinion to City Attorney, Minneapolis­

November 13, 1945 

In answer to the question as to whether a person has u a right under 
the s tate law, not being a city employee on military leave of absence, 
to an appointment from an eligible list upon which his name was 
reached while in military service, but which list has since expired under 
the rules of the Civil Service Commission," held that, if the person in 
question was ready to go to work for the city when his name was 
reached on the eligible list and would have done so except for the sale 
r eason that he was in the military service, the spirit of the act requires 
a holding that, upon compliance with the conditions required of em­
ployees fOl· reinstatement, he is entitled to the benefits conferred by the 
act, on the ground that a person who has attained a status under civil 
service examinations and regulations, where military service was the 
only reason for his not entering the city's employment at the time he 
could and would otherwise have done so, is in a position equivalent to 
that of an employee and, therefore, should be considered to be an 
employee within the meaning of the net. 

Civil Service Rule 6.13, r eferred to and summarized in your first ques­
tion implements the act and is in accord with the interpretations of the act 
by this office in t he opinions last above referred to. I will quote each of 
your questions and examples given in full, following each quotation with 
t he opinion on the questions submitted. 

Question 1 

"Civil Service Rule 6.13 grants an employee with a permanent or 
probationary status a right to take promotional examinations given 
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during the time the employee was on an approved military leave of ab­
sence. It a lso provides for the certification of the veteran's name to 
his department head who may appoint him to a position which has 
already been filled by a person appointed from the original promotional 
list if the veteran's rating is equal to 01' higher than that of the lowest 
ranking person certified. If such certification is made, and the veteran 
appointed, should the appointment be dated at the time at which the 
original appointment to the position was made, or should this appoint­
ment be effective sometime after the veteran's name is placed on the 
eligible list? 

"Example: A entered military service August 1, 1943, and was hon­
orably discharged September 1, 1945. He was reinstated to his position 
as Clerk III, and within 60 days after his reinstatement he applied for 
and took the promotional examination for the class Executive I, attain­
ing a rating higher than that of B, who had been appointed to a posi­
tion in the department as an Executive I on August 1, 1944. A's name 
was certified to his department head as an eligible and was appointed 
to the position occupied by B October I, 1945. What is the effective date 
of A's appointment, August 1, 1944, or October I, 1945? If the effec­
tive date is October 1, 1945, B has greater seniority than A and, there­
fore, could not be laid off prior to A." 

Opinion 

Using the yardstick quoted from the opinion of October 2, 1945, supra, 
I am of the opinion that the appointment should be dated as of the time the 
original appointment to the position was made. If the veteran had been 
employed at t he time the promotional examination was originally given 
and had passed it, he would have been entitled to certification. From the 
fact that he was appointed upon taking the examination after his rein­
statement it is to be assumed that he would have been appointed in t he 
first instance. To hold otherwise might result in a loss of seniority as 
against an employee who was not in the service at a ll. It was unquestion­
ably the legislative intent to guard against any such contingency. 

Question 2 

"Another question has arisen in connection with Rule 6.13. Should 
veterans ' preference be granted to those persons who take promotional 
examinations under the provisions of Rule 6.13, and who were not eli ­
gible for veterans' preference at the time the original promotional 
examination was given? 

"Example: An examination for Labor Foreman was g iven in May, 
1944, while A was in military service. An eligible lis t for the class was 
established on July 2, 1944. On September 1, 1945, A was honorably 
discharged from military service and reinstated to his position of 
Laborer II on September 16, 1945. Within 60 days from the date of 
}'einstatement he applied for and took the promotional examination for 
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Labor Foreman. Is A elig ible to have an additional credit added to his 
final score by reason of his being honorably discharged from the armed 
forces ?" 

Opinion 

It is my opinion that Minn. St. 1941, § 43.30, as amended by L. 1943, C., 

157, must he r ead in connection with Minn. St. 1941, § 192.261, as amended 
by L. 1945, c. 489. Under this latter law, as interpreted in this opinion 
and the previous opinions herein r ef erred to, a l'cinstnted veteran taking 
and passing a promot ional examination is entitled to an appointment as of 
the time the original appointment to the pos ition was made. In other words, 
he is placed in the same position as though he had been working for the 
state at the time the promotional examination was originally given, at 
which time he would not have been entitled to a veteran's preference. Under 
t hese circumstances, we are of the opinion that it was not the legislative 
intent that he should r eceive this benefit and at the same time be given an 
advantage over other employees by reason of t he f act that his examina tion 
was def en ed unt il af ter his discharge from military service. In other words, 
he is en titled to every benefit he would have received if he had been actually 
employed, but not to additional rights which did not exist at the time of the 
original examination. 

Question 3 

"There are a number of state employees whose names appeared on 
promotional lists at the time they were g ranted military leaves of ab­
sence. During thei r absence, vacancies for hig her c1asses of positions 
were filled by appointment from these promotional lists. In a ll cases 
the names of employees on military leave were certified to t he depart­
ment head for consideration for appointment in accordance with an 
Attorney General 's Opinion dated March 15, 1944, which stated t hat pro­
motions in absentia wel'e possible under the law. In many instances 
department heads construed absence in the military service a s non­
availability for appointment, and consequently returned the veteran 's 
name as not ava ilable for appointment. In these cases an a dditiona l 
name was furni shed by this department to the appointing authority. 
In some of these cases t he fourt h person on the promotional li st was 
certified to the department head a nd appointed to the vacancy. The 
question now arises as to whether or not the veteran who was originally 
determined as not being available for appointment is eligible to be cer­
tified again upon his re instatement for appointment to the pos ition filled 
during his absence. Your a t tention is called to the factor regarding 
retroactive appointment in cases of this nature. It will be noted that 
unless the veteran is certified to the department under the provisions 
outlined above, effective rules of seniority pertaining to layoff will re­
sult in the veteran actually being placed on the layoff list for the posi­
tion. 

UExample : A promotional list for t he c1ass Accountant I wns estab­
lished on April 1, 1944. C, the veteran in question, r anked number three 
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on the list. C was inducted into military service on May 1, 1944. On 
June I, 1944, his depal'tment submitted a requ isition to the Civil Service 
Department to fill a vacancy in the class Accountant I. As a result the 
names of A, B, and C were certified to the appointing authority. who 
returned the certification list to the Civil Service Department with the 
notation after C's name of Hnot available" and asked for one additional 
name. The name of D, who ranked fOUI'th on the promotional list, was 
submitted to the department, and D was appointed. Is C eligible after 
his reinstatement to be certified to the department head for this posi. 
tion, and, if appointed, supplant the employee originally appointed? 1/ 

Opinion 

The answer is in the affirmative. The veteran was in fact available at 
the time of the original certification, and, if his name was returned with 
t he notation that he was not uvailable. the depar tment head was in error . 
His name should, therefore, be again certified, upon his reinstatement, for 
appointment to the position filled during his absence, and, if t.he department 
head elects to appoint him, he may do so, and the appointment will be 
effective ns of the date the position was originally filled. 

Question 4 

"The above questions are compJicated fUl·thcr by the fact that pro­
motional lists under the basic Civil Service law and rules are in exist­
ence for one year unless they are extended by the director to a maxi­
mum of three years from the date of their establishment. If your 
answer to the question above is in the affirmative, does the expiration 
of a promotional l ist on which a veteran's name appeared preclude the 
possibility of his name being certified to a vacancy which was filled 
while he was on a military leave of absence 1 

"Example: A promotional list for the class Clerk I I [ was estab­
lished on August], 1942. C, who ranked third on th is list, was inducted 
into military service on October 1, 1942. During the life of this list 
two persons ranking lower than C were appointed from the list. Be­
cause of the three-year limitation imposed by statute, the list expired 
on August I, 1945. C returned from military service on September 1, 
1945, and was reinstated to a position in the class Clerk IlI on Septem­
ber 16, 1945. I s C eligible to have his name certified to his department 
head for appointment to the pos itions for which he would have been 
considered had he been available despite the fact that the list is no 
longer in existence 1" 

Opinion 

The answer is in the negative. Using the yardstick referred to in the 
opinion of October 2, 1945, quoted supra, I am of the opinion that the pro­
vision of Section 17 of the Civil Service Act (Minnesota Statutes 1941, Sec-

STo the question as flnt stated. 
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tion 43.17, Subdivision 2) . limiting promotion lis ts to a maximum of three 
years, must be cons idered as having been modified by the nct here under 
consideration. To hold otherwise would be to deny to the veteran a right 
which he would have had if he had been actuall y employed. 

Question 5 

liThe same situation exists in regard to employees who may have 
applied for and completed a portion of an examination prior to their 
induction in the armed services. During their a bsence in military serv­
ice, the examination was completed and an eligible list was established; 
and after a period of three years the list was abolished. Does the vet­
eran who has taken a part of the examination have the right to com­
plete the promotional examination after his reinstatement and become 
eligible for certification to vacancies which occurred during his absence 
if the score he attains on the test would have ma de him eligible for 
certification had he not been on military leave of absence? 

"Example: A took the written part of the promotional examination 
for Dairy and Food Inspector I in May, 1942. A part of his total score 
was to consist of an oral interview, but before he was called f or this 
interview, he was inducted into military service and could not appear 
for that part of the examination. The eligible list was established on 
July I, 1942. A returned from mili tary service on August I , 1945. ]s 
A eJigible to complete the examination for a Dairy and Food Inspector 
I even though the list has expired, and if so, how long may his eligi­
bility continue ?" 

Opinion 

The answer to t his question is in the affirmative fo r the r easons given 
in the answer to Question 4. Eligibility one year. 

Question 6 

" \Ve would appreciate, a lso. your opinion as to whether or not em­
ployees granted leaves of absence under the provisions of Chapter 120 
for service with the State Guard are eligible for t he same rights and 
benefi ts regarding reinstatement, annual and s ick leave, and examina­
tions, as persons reinstated from a military leave of absence following 
a discharge, other t han dishonorable, from t he armed forces." 

] take it you are referring to leaves granted pursuant to Section 1 of 
Chapter 120 (Minnesota Statutes 1941, Section 192.26) . Under this section, 
if the leave does not exceed a t otal of 15 days in any calendar year, the 
employee shall not suffer a ny loss of pay, seniority status, efficiency rating, 
vacation , sick leave, or other benefi ts for all the time he was engaged with 
one of the organizations or components referred to in the section, in train­
ing or active service ordered or authorized by the proper authority pursu­
ant to law, whether for state or federal purposes, upon compliance with 
the conditions set out in the section. 
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Under Section 2, if the employee is required by proper authority to 
continue in such military or naval service beyond the time for which leave 
with pay is aHowed, he shall be entitled to a leave of absence from his 
public office or employment, wit hout pay, for all such additional service, 
with right of reinstatement thereafter upon the same conditions as a re pro­
vided in Section 192.261 for reinstatement after active service in time of 
war or other emergency. I am of the opinion that this language adopts all 
the provisions of Section 192.261, and the answer to this question is, there­
forc, in the affirmative. 

17 

Director of Civil Service. 

J anunry 9, 1946. 

DISTRICT 

WM . C. GREEN, 
Assistan t Attorney General. 

644-D 

COURTS 

Clerk-Compensation- L 1931, C 15, in so far as t he same relates to com­
pensation of clerk of court and is inconsistent with L 1943, C 191, is r e­
pealed. 

Fads 

HLaws 1909, Chapter 335, is a general salary law fixing the salaries of 
clerks of court. In 1931 the legislature enacted Laws 1931, Chapter 15. 
This law is limited in application to Pennington County and fi xes the sal­
aries of the auditor, treasurer, and clerk of court, as weH as clerk hire for 
t hese officials. 

Uln 1943 the Legislature passed a law (Law 1943, Chapter 191 ) en­
titled 'An nct fixing the salaries of clerks of the district court of certain 
counties in lieu of fees for services r endered to and paid f or by such coun­
ties, except r eal estate tax proceedings, and the manner of payment thereof; 
and amending Laws 1909, Chapter 335 as amended.' 

"The 1945 salary law for clerks (Laws 1946, Chapter 568) is also a 
general salary law, the general purpose of which is only to establish new 
maximum amounts that can be paid to clerks for salaries and fees. 

l'At the time of the passage of the 1943 law, Pennington County's 
population was 12,913. Counties having a population between 12,500 and 
20,000 are placed in Class C in the 1943 law. Clerks in counties of this 
class are ent itled to a salary of $800.00, and, if t heir fees and emoluments 
at the end of the year do not equal $2,000.00, whatever the necessary amount 
should be to bring their total compensation up to $2,000.00. They a lso are 
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entitled to have their salary increased by the county board if the amount 
set forth in the law is deemed inadequate. 

"The 1943 law does not specifically repeal the 1931 law which, as you 
know, is of doubtful validity because of its special application. However, 
if the 1943 law by implication repeals or abrogates the 1931 law, the clerk 
of court would be entitled from and after the passage of the 1943 law to 
receive up to the maximum amount set forth for Class C counties." 

Question 

If the 1943 law repeals the 1931 law, or whether the 1931 law remained 
in effect and the clerk 's base salary is limited to $800.00 and his maximum 
compensation limited to $1600.00 until the passage of the 1945 law? 

Opinion 

It is our opinion that Laws 1931, Chapter 15, r elating to compensation 
of clerks of the district court, and which is inconsistent with Laws 1943, 
Chapter 191, is repealed. Section 4 of Chapter 191 provides: 

"All acts and parts of acts, either general or special, except Special 
Laws 1891, Chapters 423 and 424, and Revised Laws 1905, Section 2694, 
Subdivision 49, inconsistent herewith are hereby repealed." 

The effect to be given to the repealing clause above quoted is that all 
acts, either general or special, which relate to the compensation of clerks 
of the district court and which are inconsistent with said Chapter 191, are 
repealed. 

In State ex l·el. Stortroen v. Lincoln, ]33 Minn. 178, on page 182 our 
court said: 

"\Ve have held, and the ruling is in accord with the authorities 
g enerally, tha t a subsequently enacted general statute will not operate 
a s a r epeal by implication of a prior special act, unless an intent to 
r epeal is made manifest by the s ubsequent statute." 

On page 183 the court said: 

"Had there been a general repealing clause of all inconsistent 
statutes, the intention to repeal all conflicting special laws would in a 
measure be apparent, and probably justify the conclusion of an inten­
tional repeal." 

The same conclus ion was reached by the court in cons idering the effect 
of a general law upon a special act r elating to the same subject matter 
where the general law contained a clause repealing all acts or parts of acts 
inconsistent with the g eneral law. State ex reI. Baker v. Sullivan, 62 Minn. 
283. 

You will note that the repealing clause contained in Chapter 191 supra, 
excepted therefrom Special Laws 1891, Chapters 423 and 424. These last 
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mentioned chapters r elate to the fees of certain county officers in Otter 
Tail and Polk counties. There is also excepted from the repealing clause 
Revised Laws 1905, Section 2694, Subdivision 49, which provides in effect 
that where the fees of the clerk of the district court do not exceed $1000 
in anyone year the clerk of the distr ict court shall, at the end of each 
year, file with the county auditor a statement of the total amount of fees 
received, and thereupon the county board shall direct the county auditor to 
issue a warrant to the clerk of the district court for the difference between 
the amount of fees so received and $1000. 

18 

Public Examiner. 

October 4, 1946. 

VICTOR J . MICHAELSON, 
Special Assistant Attorney General. 

144-A-4 

Clerk-Deposit of money with-Clerk may keep money in currency in safe 
deposit box if he sees fit unless court orders to t he contrary- MS1941, 
§ 485.02. 

Question 

IICan the Clerk of the District Court convert checks made payable to 
him as Clerk of the District Court into cash and hold the cash in a safety 
deposit box in a local bank awaiting an order of the court determining 
final disposition of the monies?" 

Opinion 

In my opinion this question should be answered in the affirmative. The 
statute governing the situation reads as follows (Minnesota Statutes 1941, 
Section 485.02, being Mason's Supplement 1940, Section 192) : 

IIWhere money is paid into court to abide the result of any legal 
proceedings, the judge, by order, may cause the same to be deposited 
in some duly incorporated bank, to be designated by him, or such judge, 
on application of any person paying such money into court, may re­
quire the clerk to give an additional bond, with like condition as the 
bond provided for in Section 485.01, in such sum as the judge s hall 
order. For receiving and paying over any money deposited with him, 
the clerk shall be entitled to a commission of one per cent on the 
amount deposited, one-half of such commission for receiving, the other 
for paying, the same to be paid by the party depositing such money; 
provided, that where the money is paid or deposited in any court by or 
for a city of the first class or the state of Minnesota, no fee or com­
mission shall be paid to or for t he clerk for any service performed by 
him in receiving or paying over any such money deposited with him." 
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The clerk is absolutely liable for moneys which are paid into court 
pursuant to this Section. N. P. Ry. Co. v. Owens, 86 Minn. 188. 

Unless the court should order the money deposited in a certain bank, 
the clerk has the right to take care of it in such manner as he sees fit, as 
the responsibility therefor is his. 

19 

Dakota County Attorney. 

J anU81'y 8, 1945. 

RALPH A. STONE, 
Assistant Attorney General. 

144-B-18 

Clerk-Duties-Vital Statistics-Record of births and deaths-L 45, C 512. 

Facts 

uLaws of 1945, Chapter 512, Section 32, provides that clerks of district 
court upon receipt of certificates of birth shall verify their correctness 
through the parents of the child, and transcribe some of the facts in a book 
called the county record. 

"Section 33 of said Chapter provided that clerks of district court shall 
verify the correctness of death certificates through any available documents 
or persons who know the facts, and transcribe some of the facts in a book 
called the county record. 

" Section 34 of said Chapter provides that if the parents of a newborn 
child or a person who dies, were residents of a county in Minnesota other 
than the one in which such birth or death occurred, the clerk of court of 
the county in which the birth or death did occur, shall send to the clerk of 
court of the county of such residence a certi fied transcript of the original 
birth or death certificate which was filed with him in such cases. 

uIt is further provided in Subdivision 3 of Section 34 of said Chapter 
that the county auditor shall issue to the county clerk, his warrant in the 
sum of $1.00 for each certificate and transcript r eceived, checked, r ecorded, 
and indexed, except those certificates in which the residence of mother or 
of the decedent is shown to be in another county of the state. 

uThere is a difference of opinion on the part of some of the clerks of 
district court as to what is r equired of them in connection with certified 
transcripts of birth and death certificates sent to them because the parents 
or the deceased were residents of their counties." 

Question 

"1. In relation to such birth and death certificates is it the duty of the 
clerk of court of the county in which such a non-resident birth or death 



COURTS AND CRIMINAL LAW 59 

occurred, to verify the correctness of the certificate as provided in said 
Sections 32 and 33?" 

Opinion 

In your question you use the word "verily" the correctness of the cer­
tificate, whereas the statute contains the word "satisf y" or "satisfied." 
"Verify" as defined in 'Webster's Dictionary means "to prove to be true; 
exact or accurate," whereas the word "satisfy" means "to free from un­
cer tainty. doubt or anxiety as, to 'satisfy oneself by inquiry", I believe t hat 
the law contemplates that the clerk of court shall a scertain from available 
documents, or from persons who arc familiar with the facts, the correctness 
of the information contained in a birth or death certi ficate. The extent of 
the inquiry to be made by the clerk of court so as to satisf y himself of 
the correctness of the f acts as stated in the certificate must rest largely 
within the judgment and discretion of the clerk and the attendant circum­
stances. 

Question 

"2. In connection with s uch certificates is it the duty of the clerk of 
court of the county of r esidence to verify the correctness of the certificates 
as provided in said Sections 32 and 33?" 

Opinion 

What has been stated in answering your first question is applicable 
to your second question. 

Question 

"3. In connection with such births and death certificates is it the duty 
of the clerk of court of the county in which s uch non-r esident birth or death 
occurred to transcribe in the county record book the facts as given in the 
original record ?" 

Opinion 

Laws 1946, Chapter 612, Section 32, Subdivision 2, provides that the 
clerk shall prepare an exact duplicate of the original certificate, and shall 
r ecord in a suitable book in form approved by the registrar and furnished 
at the expense of the county, the following facts as they appear upon each 
certificate: 

1. Name of child; 
2. P lace of birth; 
3. Date of birth; 
4. Sex; 
6. Color of child; 
6. Na me of father ; 
7. Color of father; 
8. Age of father; 
9. Maiden name of mother; 
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10. Age of mother; 
11. Color of mother ; 
12. Birthplace of father; 
13. Birthplace of mother; 
14. Number of children of mother; 
15. Sing le, twin or other of plural bi rth; 
16. Date of filing. 

which record shall constitute the legal birth record. The only facts to be 
recorded by the clerk in the book to be approved by the registmT and fur­
nished by the county are the f acts as above stated. 1 to 16 inclusive. If 
other facts or information should appear upon a certificate in addition to 
t hose required in 1 to 16 inclusive, the clerk would not be r equired to record 
such additional facts. 

As to death certificates, the clerk shall, upon receipt t hereof from the 
local registrar, date and sign such certificates and shall ascertain from 
Havailable documents or from persons who know the correct spe11ing of 
name, date of birth, age, res idence, and date of death, the correctness of 
such f acts on the cer tificate ." When the clerk is satisfied with the correct­
ness of t he aforementioned data as it appears upon such certificate he shall 
r ecord in a suitable book in form approved by the state registrar the follow­
ing facts as they appear upon the certificate; 

1. Name of deceased, and name of spouse, if any; 
2. Sex; 
3. Color of deceased; 
4. Conjugal condition; 
5. Date of birth; 
6. Da te of death; 
7. Birthplace of deceased; 
8. Name of father; 
9. Maiden name of mother; 

10. Residence of deceased, town, vil1age or city, and county; 
11. Date of filing. 

The statute provides t hat such record shall constitute the legal death 
record. If facts in addition to those required in 1 to 11,' inclusive, appear 
upon t he original death certificate the clerk is not required to record such 
additional f acts in said record book. 

The last pa ragraph of Section 33 provides: 

'IThe clerk of t he district court shall file and index a ll duplicate 
certificates prepared by him of births and deaths ." 

Under t he quoted portion of this statute the clerk is required to tile and 
index aU duplicate cer tificates prepared by him in a ddition to t he f acts 
which he is r equired to record in said book. 

Question 

444. In connection with such birth and death certificates is it the duty 
of the clerk of court of the county of residence to transcribe in the county 
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record book the facts given in the certified transcript of the original cer­
tificate? " 

Opinion 

Sections 32 and 33, supra, relate to the recording by the clerk of the 
district court in said book the facts required and which the clerk of court 
obtained from the original certificate forwarded to him by the local regis­
trar. l'hese sections make no provision for recording the data and facts 
disclosed in a certified transcript of the original record which, pursuant to 
Section 34, the clerk of the district court shall , on or before the 10th of 
each month, furnish to the clerk of the district court of the place of resi­
dence of the mother or the decedent. There being no provision in the statute 
requiring the clerk of court at the place of the residence of the mother or 
the decedent to transcribe in the county book the facts di sclosed in a certi­
fied transcript of the original certificate, it would seem that it would not 
be necessary for the clerk to do so. The entry by the clerk of court of the 
facts disclosed in the original birth or death certificates constitutes the legal 
birth or death record. This statute does not make the record of a certified 
t ranscript of the original certificates the legal birth or death record. 

Question 

415. In connection with such certificates of births and deaths, if the 
clerk of court of the county of residence fails to verify as provided for in 
said Sections 32 and 33, the correctness of the certificate or fails to record 
in his county r ecord book facts contained therein, may the county auditor 
legally refuse to pay such clerk of court of his county, the $1.00 per record 
fee which is provided for in Section 34 of said Chapter 512?" 

Opinion 

Section 34, Subdivision 3, provides that the county auditor, upon certi­
fication to him by the clerk of district court of the number of birth and 
death certificates and transcripts received during the preceding month, shall 
issue his warrant in the sum of $1 to said clerk of district court. It is my 
opinion that the certi fication made by the clerk of the district court to the 
county auditor is all that is necessary in order that the clerk of court may 
receive payment from the auditor as provided for in said subdivision 3. 
This subsection does not vest in the county auditor any authority to paSs 
upon the manner or method in which the clerk of court has performed his 
duties required by this act to be performed by the clerk. If the certification 
made by the clerk is regular in form and complies with the requirements 
of the statute, then I believe it is the duty of the auditor to issue his war­
rant in payment of the fees so certified by the clerk. 

Question 

"6. In connection with such birth and death certificates, if through 
provisions of the statutes or other legal authority, a clerk of court may 
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not receive the $1.00 per record fee which is provided for in said Section 34, 
is such clerk nevertheless required to verify the facts given in birth and 
death certificates and transcribe them in his county record book 8S provided 
in said Sections 32 and 33?n 

Opinion 

The duties imposed upon the clerk pursuant to sections 32 and 33 must 
be performed by the clerk in accordance with the provisions of these sec­
tions. The question of the clerk's compensation follows the performance of 
these duties, which must be performed by the clerk even though some ques­
tion might arise with respect to the clerk's compensation for services so 
rendered. 

20 

Department of Health. 

May 15, 1946. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

144-B-27 

Clerk-Fees-Vital Statistics-Recording birth or death certificates. 

Question 

"With reference to Subdivision 3, Section 34, Chapter 512, Session Laws 
of Minnesota for 1945, may the Clerk of Court of one county bill another 
county where transcripts of death or birth certificates have been certified 
and sent to such county of res idence of decedent or mother?" 

Opinion 

Your inquiry is answered in the negative. 

The subsection referred to does not make prOVISion for compensation 
to the clerk of the district court for recording the original birth or death 
certificates where the decedent or the mot her of t he child was a r esident 
of another county and the clerk of court is required by Chapter 512, Section 
34, subsection 1 to forward to the clerk of court of the resident county of 
8uch decedent or mother of the child a certified transcript of the birth or 
death certificate. 

Said subsection 3 further provides that as to the f ees therein authorized 
to be paid the same "shall be full compensation for all services rendered as 
provided herein." 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Kandiyohi County Attorney. 

May 18, 1946_ 144-B-27 
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21 
Clerk-License-Marriage-Proxy marriage cannot be performed unless the 

female party is pregnant at the time of the application for license. 

Facts 

A young woman is the mother of a child born prior to the passage of 
Laws 1945, Chapter 409 (the marriage by proxy law), The father of the 
child is with the armed forces in the South Pacific. He has signed quite a 
lengthy document in which he acknowledges paternity and consents to a 
marriage by proxy. The woman is not now pregnant. 

Question 

Has the clerk of court authority to issue a license so that these two 
may be married by proxy? 

Opinion 

Laws 1945, Chapter 409, provides: 

"Whenever the application for the license is accompanied by an 
affidavit of a duly licensed physician that the female party to said 
application is pregnant, the malTiage ceremony may be performed by 
proxy. * * • " 
In this case the application for the license cannot be accompanied by 

the affidavit of a physician that the female party to the application is preg­
nant. Therefore, under the statute it is not a case in which a proxy mar­
riage can be performed. 

22 

Clay County Attorney. 

July 18, 1945. 

RALPH A. STONE, 
Assistant Attorney General. 

300 

Clerk-Appointing a minor as deputy clerk- MSl941, § 485.03, State Const., 
Art. VI, § 13, Art. VII, § 7 (Opinions dated January 4, 1916, July 13, 
1931, March 29, 1927, July 3D, 1940, reversed) . 

Question 

"May the clerk of court legally appoint a minor as deputy clerk?" 

Answer 

Article VI, Section 13, of the State Constitution provides that: 
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"There shall be elected in each county where a district court shall 
be held, one clerk of said court, whose qualifications, duties and com­
pensation shall be prescribed by law, and whose term of office shall be 
four years." 

Article VII, Section 7, of the Constitution reads as follows: 

"Every person who by the provisions of t his article shall be en­
tilled to vote at any election shall be eligible to any office which now is, 
or hereafter shall be, elective by the people in the district wherein he 
shall have res ided thirty days pre vious to such election, except as other­
wise provided in this Constitution, or the Constitution and law of the 
United States." 

The above quoted prOVISIons are applicable only to elective officers. 
There appears to be no statute requiring that a deputy clerk who holds an 
appointive office must be of voting age. The statute relative to appoint­

_ment of such a clerk is the following: 

"By an instrument in writing, under his hand and seal, and with 
the approval of the judge endorsed thereon, the clerk may appoint 
deputies, for whose acts he shall be r esponsible, and whom he may re­
move at pleasure. The appointment and oath of every such deputy shall 
be filed with the regis ter of deeds." (Minnesota Statutes 1941, Section 
485.03.) 

If the deputy clerk were required to give a bond, he should be a per­
son of full age, because the contracts of minors are voidable. However, the 
above quoted statute does not r equire that the deputy clerk furnish a bond. 

The f ollowing cases hold that in the absence of any statutory or consti-
tutional provision to the contrary, a deputy clerk may be a minor: 

'Vitson v. Genesee Ci rcuit Judge, 49 N . W. 869 (Mich.) 

Talbott v. Hooser, 12 Bush 408 (Ky.) 

Harkreader v. State, 33 S. W. 117 (Tex.) 

Therefore, it is my opinion that in this state where a bond of a deputy 
clerk is not required and his duties are only ministerial in nature, a clerk 
of the district court, with the approval of the judge, may legally appoint 
a minor of suitable age and discretion to that position. 

Any former opinion inconsistent herewith is hereby superseded. 

Roseau County Attorney. 

January 31, 1945. 

J . A. A. BURNQUlST, 
Attorney General. 

144-A- l 
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23 
Liens-Judg ments- Levy on joint bank account under judgment against one 

joint owner only. 

Facts 

HThe Sheriff, by virtue of an execution, issued on a judgment against a 
certain debtor levied upon an account of said debtor. which account was 
owned in joint tenancy by the debtor and his wife. There was no judgment 
against the wife, the other joint tenant. The third party upon whom the 
levy was made has now issued to our Sheriff a check made payable to the 
Sheriff and both joint tenants," 

Question 

"The question is whether or not property held in joint tenancy is sub­
ject to execution and levy on a judgment against only onc of the joint 
tenants . If the interest of one joint tenant is subject to such a levy. how 
will the Sheriff make distribution of the account owned by both joint ten­
ants which was levied upon- that is, should he pay over the entir'e proceeds 
to the judgment creditor or only. half thereof, if at a ll?" 

Opinion 

It is well settled that the interest of a joint owner in property. real or 
personal, may be levied upon under a judgment against him alone. Insofar 
as you as County A ttorney are concerned, the only question for you to 
determine is as to what action the sheriff s hould take in order to protect 
himself as an official. As to the procedure to be followed thereafter, that 
is something for the attorney for the plaintiff to determine. 

The statutes of this state do not prescribe, as do those of many states, 
the specific method of levying upon the interest of a joint owner. However, 
it was held in Caldwell v. Auger et aI., 4 Minn. 217 (Gil. 156), that, where 
an officer has an execution against one part owner of a chattel, he must 
seize the whole chattel, though he can sell only the interest of the defend­
ant, in the execution. The sheriff, therefore, has no right to make any dis­
tribution of the account levied upon but !?hould proceed to sell the right, 
title, and interest of the judgment debtor. It will t hen be for the attorney 
for the judgment creditor to determine what course to pursue in order to 
realize upon that interest. 

Washington County Attorney. 

December 27, 1946. 

WAf. C. GREEN, 
Assistant Attorney General. 

520-D 
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PROBATE 

24 
Judge-Fees-Salary:-L 1945, C 516-L 1943, C 255. 

Opinion 

Laws 1911, Chapter 241, fixes the salaries of judges of the probate 
court in aU counties where such salaries are not fixed by special law. The 
act provides that in counties having a population of less than 100,000 inhab­
itants where the salary of the judge is fixed by general 01' special law, the 
judge or clerk may charge, receive and retain fees for taking acknowledg­
ments and administering oaths outside of probate duties , and for certified 
copies of the records and files of the court for which the compensation 
shall be as provided in R. L. 1905, Sec. 3634. 

Laws 1943, Chapter 255, is an a ct authorizing the county board to fix 
salaries of officers in certain counties. It is limited in its application to 
counties containing not less than 30 nor more than 35 f ull and fractional 
congressional townships, and having a population of not less t han 11 ,000 
nor more than 12,000 and a taxable value of not less than one miUion dol­
lars nor more than two million doUars. In such counties, the county board 
is authorized to fix the salary of the judge of the probate court at not 
less than $1,500 nor more than $1,800. It was also authorized to fix the 
salary of another county officer not material to this opinion. It further pro­
vides tha t all f ees received by such officers shall be paid into the general 
~evenue fund of the county. The fee provis ion is necessarily inconsistent 
with the provis ion in Laws 1911, Chapter 241. 

Laws 1945, Chapter 515, is an act relating to salaries of judges of t he 
probate court in certain counties. The counties are those having less than 
50,000 inhabitants. Section 4 repeals inconsistent acts which apply to such 
counties , Section 5 reads: 

"Nothing in this act shall limit the right of a ny Judge of Probate 
Court to collect and retain any fees, per diem payment , or other pay­
ment which he is now authorized by any other provision of law to col­
lect and retain in addition to the stated amount of his annual salary." 

So, if in AP1'il, 1945, a judge w~s entitled to collect and receive fees, the 
purport of this section was that the right to collect such fees should not 
be disturbed. But it is observed that the t itle of the act expresses nothing 
in l'espect to f ees, but only in respect to salaries. 

\Ve go back to t he 1943 law mentioned and see that all f ees must be 
paid into the general revenue fund of the county. That being inconsistent 
with the 1911 act, it appears that the right of the judge to retain f ees 
ceased upon the passage of the 1948 act and the proviSions of the 1911 act 
being inconsistent with t he 1943 act were repealed, Therefore, in 1945, 
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the judge having no right to retai.n such f ees, nothing was saved to him by 
Section 2 of t he 1945 act. 

Public Examiner. 

September 5, 1946. 

CHARLES E. HOUSTON, 
Assistant AttornE'.Y Genera1. 

347-i 

CRIMINAL LAW 
LARCEN Y 

25 
Malicious destruction- Person taking motor boat without consent of the 

owner is guilty of larceny even though he intended to restore posses­
sion to the owner. 

Facts 

X deliberately took a motor boat from the possess ion of the true owner 
and without hi s consent. He wrecked i t and t hen dragged it back to the 
owner's dock, doing morc damage in so doing. 

Question 

On what charge can X be prosecuted? 

Opinion 

If X, with intent to deprive the true owner of his property and with 
intent to appropriate the same to the use of X, took t his personal property 
from the possession of the true owner, he is guil ty of larceny. Minnesota 
Statutes 1941, Section 622.01 , Mason's Statutes 1927, Section 10358. As­
suming that X did not have the owner's consent to use the motor boat, he 
would be g uil ty of larceny in taking it. His intention to restore possess ion 
to t he owner later on would not be a defense. Minnesota Statutes ]941 , 
Section 622.17, Mason's Statutes 1927, Section 10373. 

You are in much better pos ition than this office to determine whether 
the prosecution should be instituted. 

If the damage done to the motor boat waS deliberate and intent ional, 
X could be chm'ged with malicious destruction of property. Minnesota Stat~ 
utes 1941 , Section 621.26, Mason's Statutes 1927, Section ]0432. 

Aitkin County Attorney. 
October 15, 1945. 

RALPH A. STONE, 
Assistant Attorney General. 

133-B-45 
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LIQUOR, INTOXICATING 

26 
License-Statute makes it un lawful for more than one license to be issued 

to the same person. but does not make it a crime for the licensee to 
hold more than one license-False statement in application for license 
is perjury. 

Questions 

HJ. Does the holding of more than one On-sale liquor license by 
one individual constitute a violation of State Liquor Laws, which may 
be the subject of a criminal prosecution? 

"2. If an individual has an interest in more than one On-sale liquor 
license, does t hat f act constitute a violation of the liquor laws ? 

"3. If the answer to the second quest ion is in the affirmative, 
would the mere loaning of money by a licensee to holders of additional 
liquor Hcenses be a sufficient interest to constit ute a violation, or would 
it requ ire nn actual ownersh ip by partnership or otherwise, to consti ­
tute such violation 1" 

Opinion 

The three questions will be discussed together. 

The only provision which I have been able to find r elative to the hold­
ing of more than one l icense occurs in the lang uage of Minnesota Statutes 
]941, Section 340.13, Mason's Supplement 1940, Section 3200-27, reading 
thus: 

14No more than one retai1er' s license shall be directly or indirectly 
issued t o anyone person or for anyone place, in each municipality." 

There is no section of the law which declares that it is a crime for the 
same per son to hold two licenses. It is the issuance of the license that is 
prohibited by t he section quoted. 

Minnesota Statutes 1941, Section 340.19(6), Mason's Supplement 1940, 
Sect ion 3200-33, 'provides: 

"Whoever shall violate any of the provisions of sections 340.07 to 
340.40 as to licensing, or a ny of the regulatory provisions pertaining 
t hereto, as herein provided, shall be g uU ty of a misdemeanor." 

Criminal laws must be strictly construed. No nct is a crime in Minne-
sota unless made so by statute. Even though the statute provides that two 
licenses may not be issued to t he same individual, yet t he lawmakers have 
not seen fit to declare it to be a crime f or the same person to hold two or 
more licenses. The act declared to be unlawful is the issuance of more than 
two licenses to the same person. The licensee does not issue the license. 

Holding as I do that the statute is weak in not muking it a crime for 
the same person to hold more than one license even thoug h it is declared 
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to be unlawful to issue more than one license to him, this opinion is a 
sufficient answer to all three questions. 

I think that it is the duty of the council to revoke licenses in any case 
where any person holds more than one, either directly or indirectly. The 
council should do this in order to bring about compliance with the requ ire­
ment that not more than onc license shall be issued to each person. 

Minnesota. Statutes 1941, Section 340.12, Mason's Supplement HMO, 
Section 3200-26, provides: 

"Every person desiring a license from a local governing body shall 
file with the clerk of t he municipality u verified written application in 
the form to be prescribed by the liquor control commissioner, with such 
additional information as the local governing body shall r equire.n 

If the applicant for a license should make and swear to a false state­
ment in his application for license, and the fabe statement is with respect 
to information required by the prescribed form or by the city council , the 
applicant would be guil ty of perjury and could be prosecuted therefor. Thus, 
if it is required that the applicant for a n intoxicating liquor license shall 
di sclose what other licenses he has, and if he should falsely make oaths that 
he has but one intoxicating liquor license when in fact he has more than 
one, or is the true owner of more than one, it is my opinion that a per­
jury indictment would lie against him. 

Ramsey County Attorney. 

April 26, 1945. 

MINOR 

27 

RALPH A. STONE, 
Assistant Attorney Genera l. 

21B-G 

Prosecution-Minor 18 years of age is capable oC committing the crime of 
selling mortgaged prOI)erty without the consent of the mortgagee. 

Question 

Whether a minor over 18 years of age but under 21 years of age can 
be prosecuted for selling mortgaged property without the consent of the 
mortgagee? 

Opinion 

A person over 12 years of age is presumed to be responsible for his 
acts. The criminal act is making the sale and thereby putting the property 
beyond the reach of ' the mortgagee. It is not a defense that the seller was 



70 COURTS AND CRIMINAL LAW 

under 21 years of age, if he was over 12 and otherwise capable of com­
mitting crime. 

Aitkin County Attorney. 

April 30, 1945. 

RALPH A. STONE, 
Assistant Attorney General. 

60S-B-3S 

MISDEMEANOR 

28 
False reports - Accountant making false report for creamery association 

guilty of misdemeanor. 

Facts 

"An accountant who is not a C.P.A. prepared a report which in­
cluded the report of the overrun which is required to be filed by the 
Department of Agriculture by all creameries. He very definitely pre­
pared n false report. The so-called accountant, after preparing the 
report, had the pres ident of the creamery association sign the report 
and duly took the acknowledgment. 

liThe creamery was prosecuted for having an excessive overrun and 
the president and the secretary appeared in Municipal Court and pleaded 
guilty to such charge. 

HIt seems that something should be done with the accountant who 
prepared this false report, but I am in a quandary as to what to do 
about it." 

Question 

What charge may be placed against the accountant '! 

Opinion 

I assume that the accountant was employed by and was an agent of 
the corporation which operated the creamery. He knowingly concurred in 
the making and publishing of a written report of its affairs . This r eport 
contained a material statement which was false. I think he could be prose· 
cuted under Minnesota Statutes 1941, Section 620.71, Mason's Statutes 1927, 
Section 10409, for the crime of making a false report . Under that statute 
the act would be a misdemeanor. 

Yellow Medicine County Attorney. 

September 24, 1945. 

RALPH A. STONE, 
Assistant Attorney General. 

133-B-Sl 
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SENTENCE 

29 
Prisoner committed under four separa te justice court commitments to jail, 

each being independent of the other and all commitments being for the 
same term. status considered- MS1941, § 610.33. 

Facts 

The defendant was tried in justice court upon four separate criminal 
complaints, upon each of which he entered a plea of guilty. The justice 
thereupon sentenced the defendant upon each charge to 30 days in jailor 
$30.00 fine. The fine not being paid, he was committed. 

Question 

As to how long a defendant shall be imprisoned under such conditions. 

Opinion 

I assume that foul' separate commitments were made in the four sepa­
rate cases, that all the commitments were delivered to t he jniler at onc 
time, and that all four pleas of g uilty were entered before any of the sen­
tences was pronounced, 

Minnesota Statutes 1941, Section 610.33, reads: 

.. ,v hen a person shall be convicted of two or more offenses before 
sentence has been pronounced for either, t he imprisonment to which he 
is sentenced upon t he second or other subsequent conviction shall com­
mence at the termination of the first or other prior term or terms of 
imprisonment to which he is sentenccdj and when a person while under 
sentence for f e lony commits another f elony, and is sentenced to an­
other tel'm of imprisonment such latter term shall not begin until the 
expiration of an prior terms," 

The above cited statute appears to apply to sentences in all cour ts. It 
means that four sentences pl'onounced at the same time after four pleas 
of guilty have been entered must be served consecutively. If the justice of 
t he peace has so issued four commi tments ench for t hirty days for four 
different offenses without indicating thereon the order of conviction, the 
jailer, notwithstanding this situation, should not, in my opinion, release the 
prisoner at the end of the first thirty day period but retain him until he 
has served all sentences consecutively, a s the above quoted statute pre­
scribes. 

If the defendant has reason to believe t hat he is illegally confined after 
the expiration of the first thirty day period, he, of course, may apply to 
the court for a writ of habeas corpus claiming that he has served the sen­
tences imposed. The court will then have presented to it all the pertinent 
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law and facts involved and thereby be enabled to return a decision that 
will be binding. 

Cass County Attorney. 
February 16, 1945. 

J . A. A. BURNQUIST, 
Attorney General. 

EDUCATION 
PUPILS 

30 

641-K 

Attendance-Another district-Child who resides more than two miles from 
home district school may attend another school in a nother district, un­
less translJo rtation is furnished by his district to his home school­
MS1945, § 132.02, Sd. 1. 

Facts 
In common school district No.8, ten pupils reside closer to t he New 

London schoolhouse than t heir own. The distance between the schoolhouse 
a nd the Val'iOll S residences of the tcn pupils exceeds two m iles. No regular 
transportation system in dis trict No. 8 prevails . If the school di strict could 
entcr into contracts wi th the parents of the children to transport them 
from their homes to the schoolhouse in di strict No. 8, the board cons iders 
that t he cost of transportation would be less than t hough a system of trans­
portation be established t o Cal'l'y them to school in the New London district. 
But the parents appear to be of the opinion that they cannot transport 
children to the schoolhouse in the home dist rict at a cost which is offered 
by the distr ict fot' such purpose. Further, some of them cannot afford t he 
ti me and the pupils could walk to the schoolhouse in the New London dis­
trict. In view of these facts, you have passed to the Attorney General the 

Questions 

1. Is the parent of a child in district No. 8 obliged to accept an offer 
made by the school board and thus enter into a contract fo r the transporta­
t ion of his own chi ldren to the schoolhouse in the dis trict? 

2. Does Minnesota Statutes 1945, Section 132.02, apply only t o district s 
where there is a r egular transportation service provided by the home dis­
trict, such as in a consolidated dish'ict? 

Opinion 

An element wh ich goes to make up any contract is assent. No contract 
is complete without t he mutual a ssent of the parties. An offer imposes no 
obligation unt il it is accepted according to its terms. Hence the offer of 
t he school di strict without t he assent of the parent to transport his children 
in accordance wi th the offer f or the consideration named is no contract. The 
answel' to your first question is "no." 
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Minn. St. 1946, § 132.02, Subdivision 1, reads: 

"The children of any person in this state not resident within the 
limits of nny incorporated city or village of this state, and res iding more 
than two miles by the nearest traveled road from the school house in the 
district where sllch children reside, nre hereby authorized to attend 
school at a school or school house in an adjoining district ncnrer to such 
residence than the school house in the district where such children re­
s ide, upon such reasonable terms as shall be fixed by the school board 
of s uch adjoining district, upon application of the parents or guardian 
of s uch children, provided that this section shall not apply whel'e trans­
portation is furnished by the home district." 

Your second question refers to "transportation service provided by the 
school board of the home district, such as in consol idated districts." So we 
examine § 125.09 with reference to transportation in consolidated districts. 
It is there provided that "The board in a consolidated school district s hall 
arrange for the attendance of all pupils living two miles or morc from t he 
school, through suitable provision for transportation or * * * . The board 
in a consolidated school district is aut horized to provide for the transpor­
tation of pupils or * • * ." The alternative to providing tl'ansportation is 
that board and room be furni shed in t he district where the pupils attend 
school. 

It is noticed that the conc1uding words in § 132.02, Subdivision 1, are 
"provided that this section shall not apply where transportation is fur­
nished by the home district." My understanding is that this proviso means 
that in case transportation is provided for the I'csident pupils of the dis­
trict to attend school in the home district then the portion of the subdivi­
sion previous to the proviso does not apply. It seems to me that the s ub­
division is complete in itse lf and has no r eference and is not in any way 
dependent upon the othel' provision mentioned: § 125,09, Subd. 1, relating 
to consolidated schools . You will note that the law does not say regular 
transportation. It does not say bus transpor tation. It says, "where trans­
portation is furnished ." So it makes no difference what kind of transpor­
tation is furni shed provided it is s uitnble. But, on the other hand, there 
is no obligntion on the part of the parent of the pupil to furn ish transpor­
tation. When transportation is not furni shed by the district, it is the right · 
of a chi ld res iding in the home district to attend a school in another dis­
trict which is nearer to his home than t he school in his district provided he 
lives more t han two miles by the nearest traveled road from the school­
house, and provided further that the district does not furni sh transporta­
tion to him bet ween his home and the schoolhouse in his district. 

(Note MS1945, § 132.02, was amended by L 1947, C 356, but th, 
change is not important to th is opinion.) 

Commissioner of Education. 

September 20, 1946. 

CHARLES E . HOUSTON, 
Assistant Attorney General. 

166-A-10 
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31 
A ttendance-A t nearer school-Distance to bus route imrnaterial-MS1945, 

§ 132.02. 

Facts 

In Common School District No.1, which is not in a city or village, A 
resides with his family, including children of school age, a distance of more 
than two miles by the nearest traveled road from the schoolhouse in the 
district . That district adjoins Independent School District No. 2 in that 
county. In Independent School District No.2 the schoolhouse is four miles 
from A's home. A school bus is operated which carries pupils to and from 
school in District No. 2. This bus route pHsses within one-half mile of A's 
home. A wishes to send his children to school in District No.2 using the 
bus transportation system. No tl"ansportation of pupils is furnished in 
District No. 1. 

Question 

May A by authority of M. S. 1945, Sec. 132.02 avail his children of the 
benefits of education furnished in District No.2, using the transportation 
system, tuition to be paid by District No.1? 

Opinion 

It is my opinion that your question must be answered "no." Residents 
of one school district, as of right, are not entitled to the benefits of the 
educational facilities of another district under the provisions of Sec. 132.02 
unless strictly within its provis ions . If, in the s ituation considered, the 
distance between the home of the pupil and the schoolhouse in the adjoining 
district were less than the distance between the home and the schoolhouse 
in the home dis trict, then the pupil would be entitled to attend in the ad­
joining district. The dis tance between the home and the bus route is not 
the statutory test. 

Comm iss ioner of Education. 

October 31, 1946. 

SCHOOL DISTRICTS 

32 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

169-P 

Officers-Board - Vacancy - Independent school districts - Resig nation of 
Director-Appointment of successor- MS1941, §§ 125.03, 125.04, 125.05. 

F acts 

A director was elected in 1944 for the term of three year s. In J uly, 
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1945, he was elected by the board as clerk for the ensuing school year. He 
has resigned, the resignation to become effective January I, 1946. 

Opinion 

Without reiterating t he questions submitted, they will be answered as 
follows: 

The office of di rector is one to which the occupant is elected by the 
people. \Vhen a vacancy occurs in t hat office, it is to be filled by the board 
at a meeting thereof. Thereupon a l"csoiution is entered in the minutes 
showing the appointment of the new member. The new member so chosen 
will hold office until the next annual election, when a successor for the re­
mainder of the unexpired term will be chosen by the voters. Minnesota 
Statutes 1941, Section 125.03. But t here is no vncancy so long as there are 
six members on the board. A present holder of the office of director who 
has presented his resignation has condi tioned the resignation to take effect 
January 1, 1946. So, until January 1, 1946, there is no vacancy in the 
office to be filled. The resignation having been accepted, a vacancy is sure 
to occur on January 1, 1946. This vacancy may be filled by appointment by 
the board. The resigning member should not vote. 

If no regular meeting of the board is provided by its l'ules to be held 
until the last day of January, 1946, there is nothing irregular if the board 
at that time takes action to fiU the vacancy. But, if the board fails to fill 
the vacancy for the space of ten days after January 1, 1946, three qualified 
voters can call a special meeting or election for the pOl'pose of filling the 
vacancy by election. In so acting, they assert the authority granted in Sec­
t ion 125,04. So, if the board wants to make its own appointment, it must 
do so before the people of t he district fill the vacancy by election. A spe­
cial meeting of the school board could be called in the manner recognized 
for calling special meetings and the appointment could be made by the 
board at t he special meeting. In order for t he board to act at a meeting 
upon the question of filling the vacancy. it is necessary, of course, that a 
quorum be present. A quorum is a majority of the school board, Section 
125.05. The majority of five is three. Since, when the board meets to fill 
n vacancy caused by the resignation of one member out of the six, there 
are only five members remaining, the majority of five is three. Hence, it 
would require the affirmative vote of at least t hree members of the board to 
appoint t he new member. 

Since t he vacancy is not to be filled until there is a vacancy, a nd since 
the resigning member wil1 not be a member of the board after t he vacancy 
occurs, he will not vote on the question of the appointment of his own 
successor. 

GEO. B. SJOSELIUS, 
Deputy Attorney General. 

Commissioner of Education. 

December 27, 1945. 161-A-25 
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33 
Propcrty-Lcasc--School board may lease property not needed for school 

purposes without being authorized by an election of the voters-MS1945, 
§ 125.06. 

Questions 

1. Can an independent school district lease an unneeded school build­
ing and s ite to a private corporation at a fnir rental f or use other than 
school purposes ? 

2. If the answer to question 1 is "yes," and if the term of t he lease is 
more t han three yenl's, must au t hority to entcr into the lease by the school 
district be granted by the voters of the distr ict at n school election? 

Opinion 

When any building of a school district becomes such that the same is 
tlno longer needed for t he purposes or use of the municipality, and t hat by 
leasing the same a better income would be derived and t he burden of taxa­
tion lightened," such building may be legally leased. Anderson v. City of 
Montevideo. 137 Minn. 179. 

Minnesota Statutes 1945, Section 125.06, provides: 

"Subdivision 1. The school board shall have the general charge of 
the business of the district, the school houses, and of the inte l'ests of 
the schools thereof. 

"Subd. 2. When authorized by the voters at a regular meeting or 
election or at a special meeting or election culled for that purpose, it 
may acquire necessary sites for school houses, 01' enlargements or addi­
tions to existing school house s ites , by lease, purchase, or condemnation 
under the right of eminent domain; erect, lease, 01' purchase necessary 
school houses, or additions t hereto j erect or purchase garages for dis­
tl"ict-owncd school buses; and sell or exchange school hOllses or sites 
and execute deeds or conveyance thereof · •• . " 

I t wi ll be noted that in the above quoted subdivision 2 the authority by 
the voters is necessary in acquiring sites for schoolhouses or enlargements 
of or additions to school sites whether acquisition thereof is by "lease," 
"purchase," Or "eminent domain ." The requirement of s uch authority to 
lease is not specifically mentioned in the clause "and sell or exchange school 
houses 01' sites and execute deeds of conveyance thereof." 

If it had been intended that an e lection should be required to author ize 
the lease of school sites or schoolhouses. it would appcar that the word 
"leasQ" would also have been used in the lattcr connection. The omission 
thereof, in my opinion, limi ts the meaning of t he words "sell or exchange 
and execute deeds of conveyance thereof" as used in s ubdivis ion 2 of the 
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above cited section to deeds conveying or exchanging the f ee ti tl e to the 
school premises. Such clause does not refer to the leasing t hereof. 

Under section 125.06, I believe it is immaterial whether the lease is 
for n period of more t han three years. Regardless of its duration, it is still 
a lease and not a sale or exchange of school property. 

There appears to be no statutory provision directly authorizing the 
leasing of school s ites 01' schoolhouses to a private corporation for business 
purposes. 

However, under the decision of our Supreme Court in the above cited 
case of Anderson v. City of Montev ideo, when a public building is unused 
and not needed and by leas ing the same an income cun be derived and the 
burde"" of taxation lightened, there is an implied authority f or so doing in 
such circumstances. 

The proposed agreement, of course. must be reasonable as to the terms 
t hereof, including the time f or which the premises are leased. The r eason­
ableness of the lease must be determined by the school board in the exercise 
of its own judgment after considering t he surrounding facts and circum­
stances. In the board's sound discretion, without being first authorized to 
do so by an election of the voters of the school district, it may lease the 
property in question for such length of time as it determines t he property 
will not be needed for school purposes and upon such terms as it reasonably 
deems to be for t he best in terests of the school district. 

Any former opi nions incons istent herewith are hereby superseded. 

Commissioner of Education. 

September 25, 1946. 

TEA CHERS 

34 

J . A. A. BURNQUlST, 
A ttorney General. 

622-A-6 

Contract- Opening date for school not certai n but to be fixed by the board. 

Facts 

Teachers' contracts for the school year 1946-1 947 in the school di s trict 
No. 15 of Red Lake County employ teachers to teach fo r nine months, be­
ginning "on or about September 3, 1946." The words /jon or about" indi­
cate that the date of the beginning of t he school year was not certain, 
but that that is the approximate date and the school board being the busi. 
ness manager for the district has the power to state when the school year 
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does begin. When the contracts were made, it was supposed that the date 
mentioned might be the date for opening. 

Questions 

Should the teachers present themselves for work on the date s pecified 
for opening school (September 3) ? 

Would the distr ict be l iable for their salaries for the period September 
3 to September 13 notwit hstanding the fact that the school board has voted 
to postpone the opening of school for two weeks? 

Opinion 

I presume that the postponement for two weeks was brought about 
because of the prevalence in the stat e of polio and because of the desire to 
prevent its spread if postponement would accomplish that end. There is no 
question in my mind that the board had the right to postpone the time of 
opening of school, especially in view of the fact that no positive date is 
stated in the contracts when school will open. 

It appears to me that the contracts will bc executed for the school year 
beginning September 16, if that is the time that the board has decided to 
open. If the teachers were informed in advance of ·Septembel' 3 that school 
will open on September 16, I see no ground for any claim for salary in the 
interim under the contracts. 

The teachers would not be justified in presenting themselves for work 
on September 3 if they were notified before that time that school was not 
going to open until two weeks later. Consequently, 1 see no reason why 
they s hould present themselves or make any claim for se rvices for that 
interim. The contracts do not say that school will open on September 3. 

Commissioner of Education. 

September 3, 1946. 

35 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

172-C-2 

Retirement fund-Annuitants and nnnuities: Deductions for periods teacher 
was on military lenve---MS1941, §§ 135.04, 192.262. 

Question 

"(a) May the Board, above referred to (Board of Trustees of 
Teachcrs Retirement FundL determine under Minnesota Statutes 1941 , 
Chapter 135.04, upon what salary the regular 5 percent Retirement de-
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duction may be made in the case of members of the Fund who served 
in the Military forces, who have now resumed teaching in schools cov­
ered by the Law, and who may elect to make such payments into the 
Fund?" 

Opinion 

Undel' Minnesota Statutes 1941, Section 135.04, the Teachers Retirement 
Board is given power to "adopt, alter, and enforce reasonable rules and reg­
ulations not inconsistent with the laws of the state for the administration 
and management of the fund" and "for the payment and collection of pay­
ments from members." 

Minnesota Statutes 1941, Section 192.262, provides: 

HAny public officer or employee receiving leave of absence under 
sections 192.26 to 192.264 and having rights in any state, municipal, or 
other public pension, retirement, or relief system shall retain all such 
rights accrued up to the time of taking such leave, and shall have all 
rights subsequently accruing under such system a s if he had been actu­
ally employed during the time of such leave; provided, that so far as 
any increase in the amount of money benefits accruing with respect to 
the time of such leave is dependent upon the payment of any contribu­
tions or assessments, the right to such increase shall be conditioned 
upon the . payment of such contributions or assessments within such 
reasonable time after the termination of such leave and upon such 
terms as the authorities in chal'ge of such system may prescribe." 

In view of these two sections and in view of the fact that the statute 
does not specify the basis for deductions in the case of members of the 
fund who have served in the military forces, the answer to your question 
is in the affirmative. 

Question 

"(b) If so, which salary basis for t his deduction should be fixed: 
the school salary which such members were receiving at the time they 
entered Military service, or, the salary plus yearly increments which 
these members would have received had they not gone into such serv­
ice, or, the salary which they now receive, having resumed their teach­
ing in schools covered by the Law?" 

Opinion 

My answer to this question is that the basis to be fixed is in the dis­
cretion of the board, which is, under Section 192,262, to prescribe the terms 
of the payment of contributions or assessments. I might also suggest that 
the first measure which you propose would seem to be the most definite. 
To attempt to determine what the teacher might have earned during the 
time he was on military leave would be more or less of a guess, and there 
would seem to be no particular justification for using the salary which he 
receives upon resumption of teaching. Since the making of payments by 
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the returned veteran will be entirely voluntary. it would seem that any rea­
sonable basis would be proper so long ns the practice is uniform. 

36 

Teachers Retirement Fund. 

January 18, 1946. 

WM. C. GREEN, 
Assistant Attorney General. 

175-A 

Soldiers' Preference-Law does not apply to position of teacher-MS1945, 
§§ 130.18, 197.45, 197.46. 

Facts 

"Mr. M. a properly certificated and qualified teacher was employed by 
Independent School District No. 12, Ely, Minnesota, and entered upon 
his duties pursuant to his contract on September 9, 1937, as a teacher 
of General Science. He had the usual form of contract known as the 
'continuing contract' and taught as 'assigned by the Superintendent.' 
In August 1943, Mr. M. secured a commission in the U. S. Naval Re­
serve. Therefore, he did not teach in the Ely schools until after his 
discharge from the service on July 11, 1946. He began teaching in his 
former position on September 2, 1946, and is now so employed. 

"During the school year 1943-44, a Miss S. taught the subjects 
formerly taught by Mr. M. 

"Mr. L" a properly certificated nnd qualified teacher, who had been 
employed as a teacher in the schools of H., Minnesota, and had entered 
the military service from that School District, was employed in Sep­
tember, 1945, to teach in the Ely Schools. When employed he waS still 
in the military service and did not report until September 24, 1945. He 
was assigned the work formerly taught by Mr. M. He was given the 
usual 'continuing contract' which contained a clause to the effect that 
either party could terminate the contract before April 1st. Anticipating 
Mr. M's return for the coming school year the Board terminated Mr. 
L.'s contract before April I, 1946. 

"Since that time no position has developed, in the opinion of the 
Superintendent which Mr. L. could satisfactorily fill. There are not 
sufficient classes available in subjects in which Mr. L. is qualified and 
certificated to constitute a normal load. Therefore, the Board has thus 
for refused to reinstate Mr. L. as a teacher and enter into a contract 
with him though Mr. L. has appeared before the board and has so 
requested." 

We shall rearrange the order of the questions submitted by you. 
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Questions 

"3. • •• does Mr. L.'s employment come under the so-called Sol­
dier's Preference Act and must he be retained under such Act 1" 

Opinion 

Your third question is a nswered in the negative. 

Minnesota Stat utes 1945, Sections 197.45 and 197.46, are known as the' 
Veterans' Preference Law. In Section 197.46 it is specifically provided: 

"Nothing in sec tions 197.45 and 197.46 shall be construed to apply 
to the position of • • • teacher • • • " 

Question 

"I. Did the Board have the right to cancel Mr. L.'s contract (the 
one entered into on September 3, 1945, and modified and reissued on 
November 12, 1945, which incr eased hi s salary) before April 1. 19461" 

Opinion 

Your first question is answered in the ufli l'mative. 

The contract submitted by you contains the following provision: 

"This contract shall remain in full force and effect. except as modi­
fied by mutual consent, until terminated by a majority vote of the fu1l 
membership of said Board or by the written resignation of ·the teacher 
before April 1s t. Such termination shall take effect at t he close of t he 
school year in which the contract is terminated in the manner afore­
said. Provided further, that this contl'act may be terminated at any 
time by mutual consent of the contracting parties." 

This provis ion of the contract is not affected by t he amendment to t he 
contract which you submitted, which deals solely with the compensation to 
be paid to Mr. L. It is in conformity with Minn. St. 1945, Section 130.18, 
and is binding upon both parties to the contract. 

Question 

. "2. Must the Board reinstate Mr. L. and enter into a contract 
with him?" 

Opinion 

Assuming that the cancella'tion of the contract was effected in compli­
ance with the terms thereof, your second question is answered in the nega­
tive. 

We have hereinabove examined the authority to cancel the contract 
under its provisions and determined that the Soldiers' Preference Law does 
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not apply to the position of teacher. It f ollows that Mr. L. has no right of 
reinstatement, nor is the board required to enter into a contract with him. 

Commissioner of Education. 

October 3, 1946. 

GEO. B. SJOSELIUS, 
Deputy Attorney General. 

ELECTIONS 
BALLOTS 

37 

85-F 

Co1or-India tint-'Vhere India tint paper cannot be procured, the balJots 
shall be printed on paper of a similar color-Failure to use India tint 
paper would not dis franchise the voters. 

Question 

"We have been advised by certain county auditors t ha t their print­
ers al'e unable to fur nish India tint paper f or printing the 1946 county 
and district ballot as prescribed by Section 205.65, Minnesota Statutes 
1941. 

"Under the circumstances, maya color imparting or producing a 
hue s imilar to that of India tint be used?" 

Opinion 

The statute provides that there shall be one ballot on India tint paper 
upon w hich s hall be printed t he names of all candidates for office and all 
questions and propositions except those required to be placed on other bal­
lots. Minnesota Statutes 1945, Section 205.65. The county audi tors are now 
confronted with the s ituation where it is impossible fo r them to comply 
with this r equirement for India tint paper. They should make every effort 
to comply with the statutory requirements. If unable to do so, the ballot 
should be printed on paper as nearly similar in color to t he India tint 
color as may be available. 

It would be out of t he question to hold t hat t he voters in any county 
were disfranchised simply because it was impossible to secur e a supply of 
India tint paper. 

I quote the following from the article on Elections in 29 C. J. S. p . 248 : 

liAs a rule, failure of the officers charged with the duty of prepar­
ing the ballots to follow statutory provisions as to the dimensions 



ELECTIONS 83 

lhereof , the quality and color of the paper to be used, the character of 
type and t he color of ink to be used in printing them, will not di s­
franchise t he voters who make use of the ballots supplied to them 
by the election officers." 

It is my opinion that the election will not be invalid if when i t is im­
possible to secure a supply of India t int pa per, the county and distric t bal­
lots a r e prin ted on paper of a color a s nea rly s imilar to India t int as it 
is possible to secure. 

38 

Secretary of State. 

Aug ust 21, 1946. 

RALPH A. STONE, 
Assistant Attorney General. 

28-A-2 

Counting-Villages-Vote on ques tion of liquor license-Blank bullot should 
not be included in determi ning the majority of the voles cas t upon t he 
ques tion- MSl941, § 340.21, Mason's 1940 Supp., § 3200-36. 

F acls 

In the annual election held on December 4, 1945, in the Village of Ken­
yon t here were 392 votes or ballots cast in favor of license Hnd 389 against 
it and, in addition, there were deposited eight blank ballots in the separate 
ballot box provided for the ca st ing of ballots on that question. 

Question 

Whether the blank ballols so deposited should be included among the 
ballots cast on the quest ion of license, as it is apparent that, jf the blank 
ballo ts a re included, the 392 votes in favor of license would not be sufficient 
to authorize the council to grant it. 

Opinion 

Minnesota Statutes 1941, Section 340.21 (Mason's 1940 Supplement, 
Section 3200-36) reads as follows : 

" If a majority of all the ballots cast upon s uch question at s uch 
e lection shall be 'for license' the village council of t he vi llage may grant 
license f Ol ' the sale of intoxicating liquors f or t he ensu ing license yea r, 
but if such major ity s ha ll be 'against license' then no such license s hall 
be granted and such vote shu ll r emain in f orce until r eversed at a sub­
sequent annual e lection at which the question of license is again in like 
manner submi tted." 
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As early as 1876, in the case of Dayton v. City of St. Paul, 22 Minn. 
400, the Supreme Court of Minnesota stated : 

"It is the generul rule, in affairs of government, that an election, 
or a voting, whenever called for, is to be determined by t he votes of 
those who vote • • • for or against the proposition which is to be 
adopted or I'ejected, and not by counting, on either side, those who do 
not vote at all. To take n case out of this general rule requires a 
clearly manifes ted intention to apply a different one· ••. " 

In the case of Smith v. Board of County Commissioners, 64 Minn. 16, 
the court expressed approval of the rule so stated. Notwithstanding such 
approval, t he court in that case held that, in voting upon the question of the 
removal of a county seat, the percentage necessary was 55 % of the aggre­
gate number of the votes cast at the special election and included therein 
68 unintelligible votes. A strict construction of the language of the statute 
designating the majority by which the removal should be carried was applied 
by the court for the reasons stated in its opinion. 

However, the general rule above quoted was adhered to in the case of 
Hopkins v. City of Duluth, 81 Minn. 189. It was there held that fraudulent 
OOllots, ballots with un intelligible marks expressing no effective vote upon 
any choice, and ballots upon which no markings had been made by the voters 
should be excludetl from the aggregate number upon which the requisite 
four-sevenths vote is to be estimated in determining the ratification of a 
proposed charter. Of the 26 ballots excluded by the trial court, 15 had 
markings upon them but expressed no effective choice, s ix ballots were 
totally blank, and the others were alleged to be fraudulent. The court held 
that it was proper to exclude the 26 ballots in the determination of the total 
vote cast. 

In the case of Lodoen v. City Council of City of Warren, 118 Minn. 372, 
t he court decided that, in the matter of issuing a liquor license in that city, 
the vote rcquil'ed under n special law applying to the City of Warren was 
a majority of the votes cnst at the annual election and not a majority of 
those voting on the question, Seventeen ballots of the 321 cast at the elec­
tion were blank only on the question of license or no license. If the statute 
had required, as the one here under consideration, that t he majority of the 
ballots cast on the question was to determine the issue, the inclusion or 
exclusion of the 17 blank ballots would have been material. As all that the 
court held in the Lodoen v. Warren case was that the provisions of the spe­
cial law there involved required a majority of all voting at the election in 
order to authorize license, it is clear that the vote there passed upon was 
not sufficient for t hat purpose, although the majority of those voting on the 
question were in favor of the granting of license. 

In the case of Powers v. Village of Chisholm, 146 Minn. 308, there was 
cons idered a statute which required for the issuing of bonds five-eighths 
of those voting on the question. In that case it was disclosed that: 

"Separate ballots and separate ballot boxes were provided for t he 
vote on village officers and the vote on the bond proposition. Each 
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voter was handed a ballot of each kind, went into the voting booth, 
returned the two ballots to the election officers, and they ' were deposited 
in the appropriate ballot boxes . There were 1,235 ballots, of which 766 
were in favor of issuance of bonds, 454 aga inst, and 16 were blank. If 
the five-eighths is computed on the total of ],235 the propos ition did 
not carry. If the 16 blank ballots nrc rejected and the five-eighths is 
computed on 1,219 ballots, it did carry." 

The t ri al court rejected the blank ballots and held that the proposition 
to issue bonds carried. In so rejecting the blank ballots, the Supreme Court 
sustained the lower court, stating t hat the statute "intended that the result 
should be determined by those voting upon the question of the issuance of 
bonds unaffected by those casting blank bal1ots, that is, not voting at all 
upon the question" nnd that "those who voted for officers, but deposited 
blank bond ballots, were not within the statute 'voting on the question'." 

]n mos t of the statutes designating the votes to be required the word 
"votes" is used and not "bal1ots," as in the statute under consideration. The 
only case found by the writer at the time of writing this opin ion which 
passes upon the effect of the use of the word Uba llots" instead of "votes" 
in a stntute is that of Cashman v. Entwistle, 100 N. E. 58, 213 Mass. 153. 
In that ca se the stntute provided for a repeal of a charter by "a majority 
of the ballots" cast at an election. The court there said : 

"'Ballots' and 'votes', though in some connections of different 
meaning are s hown by t he dictionaries as well as by common observa­
tion to be used occasionally as synonyms. * • • 'Ballots' and 'votes' 
appear to be used here ns having the same s ignification, • • •. 

"Those who come to an election and cast a blank ballot in princi­
ple a re no more .eflicacious in expressing their convictions than those 
who absent t hemselves altogether. Both classes must be presumed to 
be willing to ubide by the decis ion made by the majority of t hose vot­
ing, unless there is an express provision of law to the contrary." 

In the vote on the question of r epealing the charter involved in the 
Massachusetts ca se, where the phrase "majority of ballots cast" was con­
strued, there were G76 blank ballots. The court excluded them in determin­
ing the majo ri ty of the votes cast in t hat election. 

]n Runge vs. Anderson, 76 N. \V. 482, 100 Wis. 523, the Supreme Court 
of Wiscons in says : 

liThe official ballot, so called, is not complete when furnished to 
the elector as he enters the booth to prepare his ballot. It is a mere 
form for a ballot. When marked and prepared by the voter so as to 
show his choice at the election, then, and not till then, docs it become 
his constitutional ballot; • •• . It 

]n view of the authorities above cited. it would appear that, by the 
passage of the statute under consideration, r equiring a majority of all the 
ballots cast upon the license question at a village e lection, it was intended 
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that the word "ballots" should have the same meaning as t he word "votes" 
and that the depositing of a blank ballot would not constitute casting a 
ballot or vote upon such question. 

Therefore, unless t he courts should find unusual reasons, as in the case 
of Smith v. Board of County Commissioners, above cited, for deciding that 
the blank ballots should not be excluded, it is my opinion that they will 
hold that the blank ballots deposited at your election in the ballot box pro­
vided for the balloting on license 01' no license, but expressing no choice 
on the question submi tted, should not be included in determining the ma­
jority of t he votes cast upon that question. 

39 

Kenyon Village Attorney. 

December 18, 1945. 

J. A. A. BURNQUIST, 
A itorney General. 

28-A-3 

Nominations by petition-Vacancy-Death of Judge of Se\'enth District in 
August whose term ex pires in 1951-Nominations by petition may be 
made and 6led on or before October 15, 1946-Method. of preparation of 
ballot di scussed-Candidates to succeed t.he deceased judge run in a 
separate class-Form of ba1l0t. 

Facts 

One of the judges of the Di strict Court of the Seventh Judicial District, 
Judge Anton Thompson, died during the week commencing Augus t 11. His 
te rm would have expired on the firs t Monday in January, 1951. Hence there 
is a vacancy on the district bench which should be filled at the November 
1946 genCl"al election. Several attorneys desi re to file by petition for this 
office and desire to have their names appea l' on the official ballot. 

The Seventh Judicial District comprises ten counties and regularly has 
four judges. The term of only one of the present judges expires on the 
firs t Monday in January 1947, to-wit : the term of Judge Cameron. Candi­
dates for the judicial term expiring in January, 1947, will have t heir names 
on the ballot and will be voted upon at the general election. Theil' names 
have been certified to the several county audito rs by the secretary of state. 

Your county auditor feels that he should proceed with the printing of 
the ballots for the November election because of the provisions of the sol­
diers' voting law (Laws 1945, Chapter 190), which requires that ballots 
shall be in the hands of the printers not later than August 19, and in the 
hands of the county auditors not later than September 4. 
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Question 

What procedure should be adopted for the filling of the vacancy caused 
by the death of Judge Thompson? 

Opinion 

The death of the district judge caused a vacancy on the district bench 
of the Seventh Judicial District to which t he provision of Minnesota Con­
stitution, Article VI, Sec. )0, is applicable. This provision reads thus : 

"In case the office of any judge become vacant before the expira­
tion of the regular term for which he was elected, the vacancy shall 
be filled by appointment by t he governor, until u successor is elected 
and qualified. And such successor shall be elected at the first annual 
election that occurs more than thirty days after the vacancy shall have 
happened!' 

Any law of the s tate which would prevent the election of a successor to 
Judge Thompson at the November 1946 general election would be contrary 
to this provision of the Constitution, and therefore void. A successor to 
the deceased judge will therefore be elected at the November general elec­
tion. 

Sec Flakne v. Erickson, 213 Minn. 146, 6 N . W . (2d) 40. 

Pertinent statutes applicable to the situution are Minnesota Statutes 
1945, Scctions 202.23, 202.25, 202.26, 202.27 and 202.28. 

Sec. 202.23 }'eads in part as follows : 

.. . . . If there is no proper committee to fill s uch vacancy, as 
above provided, then in that event the person receiving the next high­
est number of votes for such office at such primary election shall be 
the candidate for s uch office and if there is no other candidate for such 
office and a vacancy exists by reason of this fact the vacancy may be 
fil1ed by the proper officer, placing upon the ballot t he name 01' names 
of s uch candidates as ure nominated by petition in the manner provided 
in sections 202.19 to 202.22." 

Sec. 202.25 reads as follows : 

" \Vhen the nomination of a candidate to be voted for in any district 
larger than a single county is made by voters' certificate, the originul 
thereof shall be filed with the auditor of t he county where the candi ­
date resides and such auditor shaH certify as many copies thereof, if 
presented to him, as there are other counties in the district, one of 
which certified copies shall be tiled within the proper time with the 
auditor of each s uch county, and shal1 be authority for such auditor 
to place the name upon the India tint ballots." 

Also Sec. 202.26 reading as follows: 

UNo nomination for any office shall be made either by petition or 
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otherwise within 30 days before the time of holding a general election, 
except nominations to fill a vacancy in a nomination previously made, 
or to nominate a candidate for an office in which a vacancy has occurred 
and for which no person is a candidate," 
I also quote : 

202.27 "Certificates of nomination shull be filed as follows: With 
the secretary of state, of the names to be placed on the white ballots, 
on or before the fifth Saturday preceding the day of election; with the 
county auditor, to be placed upon the India tint ballots, on or before 
the third Tuesday preceding the day of ejection; with the city clerk or 
other proper officer, to be placed on the red ballots, on or before the 
third Saturday preceding the day of election. In each case the officer 
with whom such certificate is filed shall give or send to the person filing 
the same an acknowledgment thereof upon the same day it is received, 
and shall file and preserve such certificates, subject to public inspection. 
No filing of any certificate shall be effectual unless at t he time thereof 
the prescribed fee shall be paid or tendered to such officer." 

202.28 "If the ballots have been printed, the officer whose duty it 
may be to have such ballots prepared and printed, shall , if such ballots 
be still in his hands, attach to the ballots, over the name of the candi­
date who causes the vacancy, adhesive stickers containing the name 
only of the candidate selected under section 202.23. Should such ballots 
have been distributed before such vacancy occurs then and in that event 
t he officer shall cause to be printed and distributed to the judges to 
whom the ballots have been distributed a s ufficient number of adhesive 
stickers to correct the ballots, as provided herein, and the judges shall 
correct the ballots as herein provided." 

As to the number of s igners of the nominating petition, see Minnesota 
Statutes 1945, Sec. 202.19. 

Laws 1945, Chapter J90, is entitled: 

"An net relating to elections a nd to facilitate vo ting by Minnesota 
Electors serving in the armed forces of t he United States at the pri­
mal'y and general elections of 1946." 

Sec . 3 thereof provides : 

"Except as modified by this act, the provisions of Minnesota Stat­
utes, 1941. and acts amendatory t hereof, Hnd other statutes relating to 
elections shall r emain in full force and effect." 

Laws 1945, Chapter 190, Sec. 14, names the dates for the performance 
of acts in preparation for Hnd t he holding of t he primary and general elec­
tions. It provides that August 1 is the last day for filing nominations by 
petition; that vacancies in nomination must be filled not later than August 
8 ; t hat ballots must be in the hands of the printers not later than August 
19; and that ballots must be in the hands of the county auditors not later 
than September 4. 
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This office has heretofore held that the 1945 act did not repeal the 
provisions of the general election law which allow the filling of a party 
nomination vacancy at any time before the general election. (Opinion Aug­
ust 19, 1946, No. 41 this report.) 

As heretofore stated, the legislature could not pass a valid Jaw which 
would prevent the filling of the vacancy caused by the death of Judge 
Thompson at the 1946 general election, as that would be conh'ary to the 
constitution. 

Further, the 1945 Act applies only to vacancies in nominations which 
have been made. There had been no nomination to fill the vacancy caused 
by the Judge's death. The 1945 law by its very terms is not applicable 
thereto. Hence the pt'ovisions of the general election law above quoted 
apply to the filling of the vacancy caused by t he death of Judge Thompson. 
Nominations for that office may now be made by petition as prescribed by 
the laws above quoted. 

The auditors will not know how many nominations will be made by 
petition to fill this vacancy or who the nominees will be until the third 
Tuesday preceding the general election, i.e . October 15, 1946. Certificates 
of nomination to fill t his vacancy of candidates whose names will appear on 
t he India tint ballot, must be filed on or before the third Tuesday preceding 
the day of election. Minnesota Statutes 1945, Section 202.27. 

Where a certificate of nomination to fill the Judge Thompson vacancy 
has been properly fi led in accordance with the statutes on or before the 
third Tuesday preceding the November 5 election, such name should, if 
possible, be placed on the general election ballot. But members of t he 
armed forces should not be dep!'ived of the opportunity to vote because 
of the delay in the printing of the ballots. Yet there is no way in which 
the genera l election ballots can now be printed and show thereon the 
names of those who will be candidates to succeed Judge Thompson in time 
to reach distant members of the armed f orces. 

I suggest two courses of procedure which are open to the county audi­
tors: 

1. All the ballots can now be printed. These ballots will contain the 
names of the candidates for district judge to fill the vacancy which }'egu­
larly occurs on the first Monday in January 1947, and which names have 
been certified to t he county auditors by the secretary of state. If so printed 
now, these ballots will not contain the names of the nominees who are can­
didates to succeed Judge Thompson, but should contain a blank which would 
permit the voter to write in the name of his choice for a candidate to 
s ucceed Judge Thompson. The auditors could then mail to members of the 
armed forces these ballots when proper requests have been filed by or on 
behalf of such members, and if the person for whom ballots are requested 
is stationed at s uch a distant point that his bullot could not otherwise be 
mal'ked and mailed in time to be counted at the general election, holding 
back ballots for other members of the armed forces who are located at such · 
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points that t heir ballots could be properly marked and mailed after October 
15, 1946. Then after October 15, 1946, the auditors could attach to the gen­
eral election ballots adhesive stickers contain ing the names of the candi­
dates nominated by petition to succeed Judge Thompson. These ballots with 
the stickers attached would then be supplied to the several judges of elec­
tion and to such members of t he armed forces as are stationed at such 
points that they could mark and mail their ballots in time to be counted 
at the general election. 

2. This second course is available. The auditors could print now a few 
ballots s ufficient to comply with the requests of those members of the 
armed forces who nre stationed so far away that their ballots would not 
otherwise r each the judges of election in time to be counted. These ballots, 
of course, would not contain the names of the nominees for t he judgeship 
to succeed Judge Thompson, but should contain a box which would permit 
the voter to write in the name of his choice of a candidate to succeed 
Judge Thompson. They would be comparatively few in number and not 
enough to affect the election on the Judge Thompson vacancy. The audi­
tors could leave the form set up, and then after October 15 have the com­
plete ballot printed with the names thereon of the candidates nominated by 
petition for this particu lar vacancy. These ballots could then be supplied 
to the several judges of election and to those members of t he armed forces 
who are stationed at such points that their ballots could then be marked 
and mailed in time to be counted. 

While your request for an opinion does not cover the following, in order 
to ful1y advise the county auditors as to the proper preparation of the bal­
lots, 1 further advise you a s follows: 

The names of the candidates for judicial office which have been certi­
fied by the audit01'S to the secretary of state are those who are candidates 
for t he term of Judge Cameron which regularly expires in January, 1947. 
Candidates to fill the vacancy caused by the death of Judge Thompson run 
in a class by themselves. They do not run in the same class as those who 
may have filed for the judgeship, the term of which expires in January 1947 
(Judge Cameron 's seat) . They are in a separate class. Therefore a box 
on the ballot should provide for the election of a judge for t he term of 
Judge Cameron expiring in January 1947. 

As to Judge Thompson's vacancy. the ballots printed after October 15, 
1946 (or the a dhesive stickers if the auditors use that method) should pre­
sent an opportunity separately to vote for a successol' to Judge Thompson. 
1 suggest the following form to be printed on the ballot if the ballots are 
printed after October 15, or on the adhesive stickel' if that method is used, 
to-wit: 

"Judge of the District Court 
For 6 year term 

To succeed Judge Thompson, Deceased 

Vote for One 
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RALPH A. STONE, 
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Assis tant Attorney General. 

Clay County Attorney. 
August 26, 1946. 28-B-2 

Nomination by petition-Yacaney-Death of candidate for state senator­
Removing name from ballot- MSI945, §§ 202.19, 202.21, 202.25, 202.26, 
202.27, 202.28. 

Opinion 

Prior to 1939, Mason's Minnesota Statutes 1927, Section 329, contained 
t he fonowing: 

It '" '" • provided t hat no per son shall be nomina ted by p etition 
pursuant to this section for any office now or hereaf ter declared to be 
a nonpartisan office except in case of vacancy '" '" •. " 

Laws 1939, Chapter 345, Pt. 3, c. 3, § 1 (Minn. Stat. 1945, § 202.19), 
changed the wording of the above quoted provision by adding t hereto the 
words: flor death or withdrawal of a nomina ted candidate,/t As so changed, 
the provision now reads : 

u * •• provided that no per sons shall be nominated by petition 
pursuant to this section for any office now or hereafter declared to be 
a non-partisan office, except in case of vacancy or death or withdrawal 
of a nominated candidate. * •• II (Boldface supplied ) 

Prior to t he enactment of Laws 1939, the provision in question was 
construed by this office to permit no filing by petition for a nonpartisan 
office unless there was no nominee, but the 1939 act clearly provides that in 
case of "death or withdrawal of a nominated candidate" t here may be fil ­
ings by petition s ig ned by the number of voters t herein requ ired although 
the office involved is a nonpat'tisan office, Such change in the statute has 
made any opinion of this office written prior thereto and inconsistent there­
with inapplicable at this time, 

Laws 1939, Chapter 345, Pt. 3, c. 3, § 7 (Minn. Stat. 1945, § 202.25), 
provides as follows : 

" 'When the nomination of a candidate to be voted for in any dis­
tl'ict larger than a single county is made by voters' certificate, the ol'ig-
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ina} thereof shall be filed with the auditor of the county where the can­
didate resides and such audi tor shaH certify as many copies thereof, 
if presented to him, as there are other counties in the district, one of 
which certified copies sha ll be filed within the proper time with the 
auditor of each such county. and shall be authority for such auditor 
to place the name upon t he India tint ballots." 

Section 8 (Minn. Stat. 1945, § 202.26), which follows the above cited 
§ 7, provides that: 

"No nomination for any office shall be made either by petition or 
otherwise within 30 days before the t ime of holding a general election, 
except nominations to fill a vacancy in a nomination previously made ..... 
As the matter under consideration involves a vacancy in a nomina tion 

previously made, it is my opinion that, under the above cited laws and 
Minn. Stat. 1945, § 202.27, the filing of the original certificate of nomina­
tion may be made with the county auditor where the candidate resides on 
or before the 3rd Tuesday preceding t he day of the election. Under the 
decision in the case of Gallagher v. Erickson, 213 Minn. 151, it would 
appear advisable also to file on or before the 3rd Tuesday preceding the 
day of election certified copies of the original petition with the county audi­
tors of the other two counties which constitute a part of the 12th Sena­
torial District. 

We have heretofore held that the date August 8 designated in Laws 
1945, Chapter 190, as the last day for filling vacancies, modifies the 30-day 
provision in Section 8 supra, now appearing in Minn. Stat. 1945, § 202.26, 
but does not repeal t he two exceptions therein provided, one of which 
excepts nominations to fill a vacancy in a nomination previously made. 
Therefore, it is herein held that one or more additional candidates may 
be nominated for the office of state senator in your district by petition and 
placed on the India tint ballot by complying with the statutory require­
ments for such a nomination. 

There appears to be no statutory provision r equiring proof of the death 
of a nominee. If the auditor has sufficient evidence of such death to con­
vince him of the fact, that knowledge would appear to justify him in re­
moving t he name of the deceased nominee upon the filing of the petition 
or petitions authorized by above cited Section 202.19. If no certificate of 
nomination is filed, Minnesota statutes do not specifically authorize the 
auditor to remove the name of the deceased. 

As to the placing of nominees by petition on t he baBots if already 
printed, the procedure to be followed is that provided in Minn. Stat. 1945, 
§ 202.28. If there is only one additional nominee, his name should be printed 
on an adhesive sticker and placed over the name of the deceased nominee. 
If more than one arc nominated by petitions and there is not sufficient 
room for the stickers where the names of the primary nominees now appear, 
the practical way of handling the situation would be to eliminate by blank 
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adhesive stickers the present nominees appearing on the ballot and print 
on a separate adhesive sticker the name of the surviving candidate here­
tofore nominated and the names of those who arc nominated by petition, 
omitting the name of the deceased candidate, and attach the sticker at the 
bottom of the ballot. 

Because only two candidates filed for the office of senator in the 12th 
Senatorial District under Minn. Stat. 1945, § 202.02, their names were not 
placed on the primary ballot, and they became the nominees for that office 
without being voted upon in the primary election. As no candidates for the 
office of senator were voted upon in your district at the last primary elec­
t ion, any voters of t hat district may at this time sign one petition for a nomi­
nation for senator therein. Minn. Stat. 1945, § 202.21, disqualifies only those 
voters who shall have voted at a primary for any nomination to an office 
for which nominees were voted upon at such primary. 

Lincoln County Attorney. 

October 8, 1946. 

J. A . A. BURNQUIST, 
Attorney General. 

28-B-1 

CONGRESSIONAL OFFICE 

41 
Vacancy-Death of nominee-Filling vacancy by filing a certifi cate of nomi­

nation by the proper committee of the political party - MS1941, §§ 
202.23, 202.26 and 202.28; L 1945, C 190. 

Opinion 

All section references in this opinion are to Minnesota Statutes 1941, 
unless otherwise noted. 

Section 202.23 provides: 

" If a vacancy occurs after nominations have been made it may be 
filled at any time before the genera l election by filing with the proper 
officer a nomination certificate in form and substance as hereinbefore 
provided, executed by the chairman and secretary of the proper com­
mittees of the political party whose voter s make the original nomina­
tion ••• " 

Section 202.28 reads as follows: 

"If the ballots have been printed, the officer whose duty it may be 
to have such ballots prepared and printed, shall , if such ballots be still 
in his hands, attach to t he ballots, over the name of the candidate who 



94 ELECTION' S 

causes the vacancy. adhesive stickers containing the name only of the 
candidate selected under section 202.23. Should such ballots have been 
distributed before such vacancy occurs then and in that event the offi­
cer shall cause to be printed and distributed to the judges to whom 
the ballots have been distributed a sufficient number of adhesive stick­
ers to conect the ballots, as provided herein, and the judges shall cor­
rect the ballots as herein provided." 

Section 202.26 provides: 

"No nomination for any office shall be made either by petition or 
otherwise within 30 days before the time of holding a general election, 
except nominations to fill a vacancy in a nomination previously made, 
or to nominate a candidate for an office in which a vacancy has occurred 
and for which no person is a candidate." 

Laws 1945, Chapter 190, is entitled" An act relating to elections and to 
facilitate voting by Minnesota Electors serving in the armed forces of the 
United States at the primary and general elections of 1946." The chapter 
applies only to the primary and general elections held this year. Section 3 
thereof provides : 

"Except as modified by this act, the provisions of Minnesota Stat­
utes, 1941, and a cts amendatory thereof, and other statutes relating to 
elections shaH remain in full force and effect." 

The question here involved is whether a party committee, under above 
cited Section 202.23, has the right to file a certificate of nomination, not­
withstanding the provis ion in Laws 1945, Chapter 190, Section 14, which 
nads as follows: 

"The dates for the performance of acts in preparation for and the 
holding of the primary and general elections are changed as follows: 

.. '" '" . 
"Not later than August 8- Vacancies in nominations must be filled . .. '" '" ... 

The above cited Section 14 was enacted for the purpose of getting the 
ballots to those in the armed forces on time. It advanced the usual dates 
which nrc prescribed in our other election laws. The language used in the 
section indicates that the only changes intended by its enactment are those 
that advance the dates theretofore designated by Minnesota Statutes for 
the performance of election acts and that the repeal of the provisions of 
our election laws which except certain nominations from such date limita­
tion was not the object of the clause under consideration. 

Under Section 202.26 heretofol·e cited, which was not expressly repealed 
by the 1945 act, no nominations for any office could be made by petition or 
otherwise within thirty days before the time of holding a general election 
except as therein stated. One of the definite exceptions provided by that 
section is the right to fill a vacancy in a nomination previously made at 
any time prior to a general election. 
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In so far as nominations to fill vacancies are concerned, unless a repeal 
of such exception provision in Section 202.26 shall be implied, the only effect 
of the change of date required to be made in Section 202.26 by Section 14 
of the 1945 act is to advance the thirty day requirement to August 8. As 
above suggested, Section 14 of the 1945 act was limi ted by the language 
therein contained to a change of dates. Neither t he provision in Section 
202.26 which excepts from the thirty day time limit t he filling of a vacancy 
in a nomination previously made nor Section 202.23 authorizing a nomina­
tion to fill such a vacancy at any t ime before the general election was 
expressly l'epealed. 

The 1945 act itself provides t hat except whel'e a modification is therein 
made provisions of Minnesota Statutes 1941 and acts amendatory thereof 
and other statutes relating to elec tions sha ll be in full force and effect, ]f 

by enact ing Laws 1945, Chapter 190, Section 14, there was a legislative 
intent to r epeal other statutor y provis ions which allow the filling of a party 
nomination vacancy at any time before t he general election, that intent 
should have been clearly expressed. In the absence of specific language 
definitely abrogating such other s tatutOl·y provis ions, t he l·equirement in the 
1945 act relative to a change in dates should not be construed to modify 
our election laws to such an extent as to constitute a repeal of the excep­
tion provisions above referred to by which a vacancy in a party nominat ion 
previously made might be fill ed at any time before t he general election, 

The vacancy here considered occurred after Aug ust 8, the da te desig­
nated by Section 14 of t he 1945 act a s the last day for filling vacancies in 
nominations. If the legi slat~re had intended by so prescribing that date to 
deny a party committee the right to fil e thereafter a nomination certificate 
to fill a vacancy occurring after t he date so des ignated, the provis ion in 
question should, I believe, have been differently worded. The lang uage used 
in its enactment does not explicitly di sclose a legislative intent to repeal 
the exception provis ion in Section 202.26, which permits the filling of a 
vacancy by the filing of a nomination certi ficate by a party committee 
notwit hstanding the thirty day limitat ion, now changed to August 8, or to 
repeal the provision in Section 202.23, which authorizes the filling of such 
a party vacancy at any time before the general election. 

It should not be presumed that the legislature intended to repeal a 

provis ion of an exis ting act so as to deprive a political party of the right 

to fill a vacancy occas ioned by t he death of its nominee unless such r epeal 

is expressed in unmistakable terms. Repeals by implications are not fa­
vored. "If by any reasonable construction two sta tutes can stand together 

they must so s tand." State v. Archibald, 43 Minn. 328. 

For the reasons hereinabove stated, it is my opinion t hat you should 

allow the filing of a certificate of nom ination if executed pursuant to Sec­

tion 202.23 for the purpose of filling the vacancy in the Democratic Fal'm 
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Labor nomination for Congress in the Third Congressional District ('Rused 
by the death of Congressman \Villiam J. Gallagher. 

42 

Secretary of State. 

August 19, 1946. 

J. A. A. BURNQUIST, 
Attorney Generol. 

28-B-l 

Vacancy-Writ of E lection-To fill the vacancy for the unexpired tcrm­
MS1945, §§ 205.06, 205.Q7, 645.26; L 1929, C 297, §§ 1 and 2; L 1939, 
C 345, Part 6, C 2, §§ 2 and 3; U. S. Const. Art. 1, § 2. 

Question 

As to the necessity of the issuing of a writ of election by the Governor 
to fill the unexpired portion of the term for which Congressman Gallagher 
was elected in 1944 in the Third Congressional District of Minnesota." 

Opinion 

The sections hereinafter cited, unless otherwise noted, arc those con­
tained in Minnesota Statutes 1945. 

Section 205.06 provides: 

II • •• If there will be no session of the congress ••• or other 
occas ion for the exercise of the functions of the office, as the case 
may be, before the expiration of the term in which the vacancy exists 
•• • , it shall not be necessary to fiU the vacancy." 

Section 205.07 reads in part as follows: 

HIn any case where a vacancy in such office has occurred and the 
governor is informed thereof a sufficient time before the next general 
election to permit the giving of notice and the nomination of candidates 
therefor as hereinafter provided, and where there will be no session 
of the congress or the legislature or other occasion for the exercise of 
the functions of the office, as the case may be, before the time fixed 
by law for the final canvass of the g eneral election returns for offices 
of the samc kind as that to be filled hereundcr the governor shall issue 
his writ directing that the vacancy be filled at such general election 
and that nominations be made therefor as hereinafter provided .••• " 

The two above quoted statutory provisions were enacted at the same 
time as part of Laws 1929, Chapter 297, Sections 1 and 2, and re-enacted 
as part of the election code appearing in Laws 1939, Chapter 345, Part 6, 
Chapter 2, Sections 2 and 3. The two sections appear to be somewhat 
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inconsistent, but in such circumstances a stntutory rule of construction, Sec­
tion 645.26, provides that lithe two shall be construed, if poss ible, so that 
effect may be given to both." 

Therefore to give effect to the portion of Section 205.07 above quoted , 
it should, I believe, be construed to require the issuance of a writ by the 
governor to fill at the general election a vacancy in such an office a s that 
of state senator when the t Cl'm in which the vacancy occurs extends into 
the next session of the legislature and there is no legislative sess ion or other 
occasion which requires nomination and election on a date different from 
that of the general election. To give effect to Section 205.06, Section 205.07 
should not be construed to r equire the issunnce of a writ by the governor to 
fill a vacuncy in the office of a member of the national house of representa­
tives or the state legislature when Congress Ot' the legislature is not in 
session and will not be in session before the expiration of the term in 
which there is a vacancy and no other occasion exists f ol' filling the same, 

It is clear that by the enactment of Section 205.06 the legislature in­
tended to enable the governor to save the expenses of a special primary 
or election when the s ituation is s uch as to make a special primary and 
elect ion unnecessary. I t is apparent that it would be a useless expenditure 
of public funds to hold an election to fill the vacancy in the office of a mem­
ber of the house of representatives of either the state or nation when there 
is no session thereof, and, us in the case under consideration, when the 
person elected could hold office for not more than about two months aiter 
election because of the expiration of the term involved and during t ha t time 
would be required to perform no services. 

It is true that the constitution of the United States provides in Article I, 
Section 2 t hereof that "When vacancies happen in the repre.sentation from 
any state the executive authority thereof shall issue writs of election to 
fill such vacancies ." This provision should not, I believe, be construed to 
require the issuance of a writ when an election will serve no useful purpose 
or when under the state law the issuance thereof under certain conditions 
is not made necessary. 

Therefore. although under both state law and the federal constitution, 
a state executive is empowered to issue a wr it of election to fill a vacancy 
in the state's representation in the lower house of Congress, he need not 
always do so. In certain cases, as when a vacancy occurs when Congress or 
the legislature is in session, the duty imposed upon the governor to issue 
a writ is mandatory, but under the f acts in connection with the vacancy here 
considered, it is my opinion that although the governor may issue a wr it 
of election, he is under no statutory obligation to do so, unless the president 
shall call a s pecial session of Congress prior to January 3, 1947. 

However. if not withstanding Section 205.06 under which the govel'Oor 
may in his discretion refuse under the conditions here existing to issue u 
writ to fill the vacancy in question, he s hould nevertheless find it advisable 
that the same be filled at the next general election, such writ should direct 
that a special primary election for the party nomination of candidates for 
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the unexpired portion of Congressman Gallagher 's term be held on a desig­
nated date not later than the 7th day before the date of the general election, 
and that candidates for such nomination file t heir affidavits not later than 
the 7th day before the date designated by the writ for the special primary 
election. 

Governor. 

September 5, 1946. 

CORRUPT PRACTICES 

43 

J . A. A. BURNQUIST, 
Attorney General. 

2l3-A 

Committee-Volunteer-Status of-Limitations on disbursements by-Duty 
to file reports- MSl945, § 211.01 (7) and 211.20. 

Opinion 

LEGAL STATUS OF VOLUNTEER COMM ITTEES 

The law recognizes thl'ee kinds of campaign committees: 

(1) The personal campaign committee. This is a committee appointed 
by a candidate for any election. Minnesota Statutes 1945, Section 211.01 (5). 

(2) The party committee- which means any committee appointed or 
elected to repl'esent any political party in this state. Minnesota Statutes 
1945, Section 211.01 (6). 

(3) The political committee, This includes Uevery two or more persons 
who shall cooperate in the raising, collecting, or disburs ing of money used, 
or to be used for or against the election to public office of any person or 
any class or number of persons," etc. Minnesota Statutes 1945, Section 
211.01 (7). 

It is under this section that so-called volunteer committees are organ­
ized. The term "volunteer committee" is but another name for a political 
committee under this definition. 

LIMITATION UPON EXPENDITURES BY VOLUNTEER COMMITTEE 

The law places no definite limitation upon the amount of money which 
such a committee may raise, collect or expend, This statement is, however, 
subject to the qualification t hat such a committee may not be organized 
as a mere subterfuge in an attempt to evade the corrupt practices act. 
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DUTY TO F ILE REPORTS BY VOLUNTEER COMM ITTEE 

Such a committee is required to file a statement of the total amount of 
receipts and disbursements l and for what purpose such disbursements were 
made, within 30 days aitel' any primary or election. Minnesota Statutes 
1945, Section 211.20 applies. The paragraph applicab le reads : 

"Statements shall a lso be made by any other political committee 
showing the tota l amount of receipts and disbursements, a nd for what 
purpose such disbursements were made. Such statement shall be filed 
with the auditor of the coun ty in which s ll ch committee has its head­
quarters within 30 days after any primary 01' election." 

SUPREME COURT AUTHORITY 

The authority for t he foregoing opinion is found not only in the statutes 
referred to but in the decision of our Supreme Court in the case of Mariette 
v. Murray, 185 Minn. 620, 242 N. W. 331, from which I quote : 

"'Vhen it comes to a political committee, the law is not so definite. 
Such a committee may not publish advertisements in the news papers 
excep t in the manner prescribed in § 539. It may not issue or circulate 
campaign literature except in the form provided in § 544. I t may not 
do any of t hose things which persons 01' associations generally are 
f orbidden to do in a campaign. ]n other words , its activities must be 
confined to lawful purposes and be carr ied out in a lawful manner. The 
law places no defini te limitation upon t he amount of money which such 
a committee may rai se , collect, or expend. Tt cannot receive contribu­
tions from corporations. § 563. It is not limited as to the amount of 
contributions it may receive from individuals or firm s. § 545 (2). It is 
required to file statements of the total amount of receipts and disburse­
ments and for what purposes such disbursements were made within 30 
days af ter any primary or election. G. S. 1923, § 556, subd. 3 (e), 
Mason, 1931, Supp. id. The law does not provide how such a committee 
shall be organized . ••• 

"Presumably all expenditures made by a poli t ical committee, or­
ganized to work for the election of a particular candidate, are for the 
benefit of such candidate. In t hat sense the expenditures are made on 
his behalf. We do not think that because the candidate has knowledge 
of the activi ties of the comm ittee and approves same, a s here shown, 
but gives no directions and has no knowledge of any particular di s­
bursement, he becomes chargeable with the disbursements made by the 
committee. It would be otherwise if t he candidate had knowledge of 
and consented to 0 1' approved expenditures of the committee for unlaw­
ful purposes ." 

In the case from which the above quotntions are taken, the court held 
that t he evidence did not support a finding t hat the committee was in fact 
a personal campaig n committee rather t han a volunteer committee. A read­
ing of the case will disclose that there must be quite conclusive evidence 
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to support a finding that a volunteer committee is organized as a subter­
fuge to avoid the corrupt practices act. 

44 

Renville County Attorney. 

August 30, 1946. 

RALPH A. STONE, 
Assistant Attorney General. 

627-C-7 

Villages-Conveying voters to the polls at a village election is violation of 
the corrupt practices act-MS1941, § 211.14. 

Ques tion 1 

Does the corrupt practices act apply to village elections? 

Opinion 

This question is answered in the affirmative. It was held in Aura v. 
Brandt, 211 Minn. 281 , that the corrupt practices act applies to village elec­
tions. 

Question 2 

Is the conveyance of voters to the polls as forbidden by the above 
sta tutes a corrupt practice? 

Opinion 

This question is a lso answered in the affirmative. 

In 1912 the legislature passed a law entitled HAn act relating to cor­
rupt practices at primaries and elections and candidates to be voted for 
therein and providing for the violation t hereof." Laws 1912, Chapter 3. 

This law sets out various practices that are forbidden; and in Section 
13 provides: 

"No person or committ ee or organization shall conveyor furni sh 
any vehicle for conveying or bear any portion of any expense of convey­
ing any voters to or from the polls. But this provision shall not apply 
to persons of the same household nor shall it prohibit two or more 
voters from providing joint transportation for themselves by mutual 
agreement at their own expense." Laws 1912, Chapter 3, Section 13. 

This language now appears in t he section of the law cited above in the 
caption of t his letter. The prohibition against conveying voters to the polls 
was part of the original corrupt practices act. A wilful violation of that 
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prOVISion would in my opinion be a violation of th e corrupt practices act. 
However , I caU your attention to the case of SweDa v. Gutches, 191 Minn. 
24,252 N . W. 839, holding that f or a candidate to pick up two or three of his 
neighbors as nn act of courtesy was a trivia l and un important violation 
of the nct. 

Mower County Attorney. 

December 8, 1945. 

RALPH A. STONE, 
Assistant Attorney Genera l. 

627-L 

J UDGES AND CLERK 

45 
Candidate-I rregularities-A lt hough candidate for office is prohibited f rom 

acting as judge or cle rk of election, fact t hat one of judges was a can­
didate does not invalidate t he village e lection. 

Facts 
A t the annual village election in the Village of Moose Lake the judge 

of election was one of the contestants and t he vote resulted in a t ie, whereby 
this candidate was tied with the incumbent. This judge of election did not 
fil e for the office but solicited votes for several days before election, and his 
votes were a11 "write-in" votes and he acted as judge of election knowing 
he was a contestant. 

Question 
Whet her he was a proper judge of election and whether this would 

affect his own vote only or all of the votes cast in t he election for other 
contestan ts for other offices. 

Opinion 

It has been held severa l times by t his office that, while Mason's Stat­
utes 1927, Section 360, prohibits a candidate for office from acting as a 
judge or clerk of election, still the rule of law is well settled that the acts 
of election officers de facto are valid as to the public. These opinions are 
based on Quinn v. Markoe, 37 Minn. 439. 

The answer to your question is the same. While perhaps, under the cir­
cumstances, the party referred to was not a proper judge of election, never­
theless, the fact t hat he acted as such would not invalidate his election or 
that of any other officers. 

Moose Lake Village Attorney. 
December 27, 1946. 

WM. C. GREEN, 
Assistant Attorney General. 

472-J 
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POLLS 

46 
Hours open-L 1943, C 562 extends time for opening pol1s , but does not 

extend time for convening town meeting. 

Facts 

" Section 212.05, Minnesota Statutes of 1941, provides that the vot­
ers present any time between 9 :00 and 10 :00 a.m. on the day of the 
annual town meeting shall be caned to order. Section 212.10 provides 
that the polls shall be opened between 9 :00 n.m. and 10:00 n.m. and 
close at 6:00 p.m. Chapter 562, Laws of 1943, amended the section last 
referred to so as to provide that the polls shall be opened any time 
between 9:00 a.m. and 1:00 p.m. and shall close at 5 :00 p .m." 

Question 

"Whether i t would now be possible to open the town meetings at 
1 :00 and have the town meeting in session at the same time as the 
polls nrc opened, or whether they must stiB convene the meeting be­
tween 9:00 and 10:00 a .m. It would seem to me as though the 1943 
amendment did nothing to change the time for convening the annual 
meeting. The matter has caused considerable discussion in this county 
and I would appreciate your views on the matter." 

Opinion 

It is my opinion that Laws 1943, Chapter 562, does not modify Minne­
sota Statutes 1941, Section 212.05, which provides that the town meeting 
shall be convened between 9:00 a.m. and 10:00 a .m. It is therefore my opin­
ion that the town meeting may not be opened at 1 :00 p.m. 

47 

Chippewa County Attorney. 

April 8, 1946. 

KENT C. VAN DEN BERG, 
Assistant Attorney General. 

434-B-18 

Place-Second 8001' of building or building outside of precinct- MS194l , § 
205.25. 

Questions 

"1. Is there any legal objection to holding an election at a polling 
place, otherwise suitable and located, on the second floor of a building 
which requires voters to climb one flight of s tairs ? 
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"2. In an emergency could a polling place be designated in a 
building located outside of the precinct in which the votes are to be 
cast? " 

Opinion 

My answer to your first question is that we find no s tatute prohibiting 
the designation of the second floor of a builtling as a place for holding an 
elec tion . It is m y opinion t hat such designation is not illegal. 

Your second question, I believe, is answered in Minnesota Statutes 
1941, Section 205.25, which provides a s follows : 

UThe council of ever y municipali ty shall , by ordinance or r esolution , 
and a ny town may, by vote, designate t he place of holding t he election 
in each district; otherwise t he election shall be held as neal' as may 
be at t he place where the preceding elect ion was held, s ubject to change 
before the openi ng of t he polls as provided by law. 1n villages and in 
cities of the f ourth class, now or hereafter having t wo or more dis­
t ricts, the council of such municipali ty may, by ordina nce or r esolution, 
provide for the holding of a ll elect ions in such vi lluge or city in some 
building centrally located therein and the vo ters of the vi llage or city 
may vo te at s uch place so designated, irrespective of whether t he vot­
ing place is a ctually located in t heir district or not. A t s uch place so 
designated there sha ll be provided separate statutory voting facilities 
for each distri ct, and the voting shall otherwise be conducted in the 
same manner as though the voting places were located in t he respective 
dis tricts ." 

Luverne City Attorney. 

March 28, 1945. 

J. A. A. BURNQU IST, 
Attorney General. 

64-S 

REGISTRATION 

48 
Commissioner regis tration-No authority to keep office open for registration 

on legal holiday- L 1945, C 337; MS1945 §§ 201.05, 201.06. 

Ques tion 

"Whether or not the city clerk (commissioner of r egistration) would 
be just ified · •• to keep the office open on October 12th (a legal holi­
day) under the exception clause in Chapter 337, Laws of Minnesota 
1945, namely, 'except in cases of necessity'." 
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Opinion 

Minnesota Statutes 1945. § 201.05, provides in part that: 

liThe office of the commissioner (city clerk) shall remain open until 
9:00 p. m. for each of the eight days, not including Sundays and legal 
holidays, immediately preceding the last registration day ...... 

Minnesota Statutes 1945, § 201.06, provides in part that: 

"Any person, not already registered, who possesses t he consti­
tutiona l qualifications of a voter, or who will possess such qualifications 
on the day of the next ensuing election, Illay make application for reg­
istration * •• on any day other than a Sunday. a legal holiday, the 
day of any election, and the 20 days preceding any election day • • • , II 

Under the forego ing provisions there appears to be no authority to 
keep an office open for registration on a legal holiday, and no authority is 
granted to a vot.er to apply for registration on a legal holiday . The clause 
to which you refer, viz., "except in cases of necess ity," although contained 
in Laws 1945, Chapter 337, is not included in the above cited sections. No 
exception to the exclus ion of a legal holiday in the matter of registration 
of voters appears in the chapter pert.."lining thereto. 

The fact that the city clerk's office was not open for registration until 
9 :00 p. m. on Saturday, October 5, 1946, will not, in my opinion, affect the 
validi'ty of the general election to be held on November 6, 1946. 

Minneapolis City Attorney. 

October 9, 1946. 

VOTERS 

49 

J. A. A. BURNQUIST, 
Attorney General. 

lB3-R 

Absent-Ballots: Filing application day before election-Challengers-Vil. 
lage e lections. Right of voters not official challengers to remain inside 
the voting place - MSI941, §§ 203 .02, 206.0B, 206.09, 206.10, 206.11, 
212.0B, 212.3B. 

Question 

1. Whether, under Minn. St. 1941, § 203.02, a disabled person may make 
application for an absent voter's ballot the day before the day of holding 
the election. 

Opinion 

So far as material, § 203.02 reads : 

"At any time not more than 30 days or less than one day before 
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the day of holding any election, any person may make application in 
writing ••• for ballots and envelopes • • •. " 

Such a statute should be construed liberally to give every qualified voter 
an opportunity to vote. Further, thi s office has construed such a require­
ment to be director y and not mandatory nnd held that, jf ballots were sent 
to a voter who failed to file his application within the statutory time and 
were cast, the ballots should be received and counted (A. G. Rep. 1924, # 
156). However, I am of the opinion that. under the weight of authority, 
an application filed on the day before e lection is filed at least one day 
before that election. 

In Brady v. Moulton, 61 Minn. 185, 63 N . VV . 489, the cour t had under 
considerat ion a statute providing that t he village council should g ive "not 
less than ten days' notice" of an election on the propos ition of issuing bonds 
by publishing the same in some newspaper. The notice was first publ ished 
May 16th, and the election was called for May 26th. It was claimed that 
this did not constitute ten days' notice because in the computation of time 
both the day of the first publication and the day of election should be ex­
cluded. Mr. Justice Mitchell , writing t he opinion for the court, said : 

"This is n~t the proper rule of computation. The day of t he first 
publication is to be excluded, and the day on which the e lection was 
held is to be included." 

In the earlier case of State v. 'Veld, 39 Minn. 426, in construing the 
statute requiring a notice of tria l to be served "at least eight days before 
the term," our s upreme cour t, speaking through Mr. Justice Mitchell held 
t hat a not ice of trial served on October 10th for a term of court beginning 
October 18th was served in time, under t he statute providing that the time 
within which an act is to be done shall be computed by excluding the first 
day and including the la st (L. 1911, c . 492, § 15). To the same effect see: 
Luedke v. Todd, 109 Colo. 326, 124 P. 2d 932, 934; State v. Hunter, 134 Ark. 
443,204 S. ' V. 308, 309; In re Espinosa's Estate and Guardianship. 179 Calif. 
189, 175 P. 896. 

Question 

2. You inquire as to the right of any pat'ty inte res t.ed in an election 
s uch a s this to a sk for the appointment of a challenger and state, in this 
connection, that no petition for such appointment was filed not less than 
three days prior to the election. 

Opinion 

The only statute which would be applicable to such an election as this 
would be Minn. St. 1941. § 206.08, and the terms of this statute cannot be 
considered in view of the fact that no petition was filed in time. Sections 
206.06 and 206.07 l'efel' to challengers to be appointed at elections to fill 
offices. 
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Question 

3. You next inquire as to what statute governs the matte r of chal­
lenges in such nn election as is to be held in your village. 

Opinion 

In my opinion, the only applicable statute is Minn. St. 1941, § 206.10. 
Section 212.38 makes the laws for town meetings applicable to vil1age elec­
tions; § 212.08 provides that, if a voter is challenged, the judges sha ll pro­
ceed thereupon as in the case of challenges at a genera l election; and § 
206.10 p rovides that: 

HEach judge shall, and any authorized chal1enger or other voter 
may. challenge any person whom he knows 0 1' suspects not to be a qual­
ified voter," 

The procedure to be f ol1 awed is then set out in §§ 206.10 and 206.1 1. 

Question 

4. You ask for a construction of Minn. St. 1941, § 206.09, in its appli­
cation to voters who may desire to challenge persons whom they know or 
suspect not to be qualified voters . 

Opi nion 

This section, so far as applicable , reads: 

"No person sha ll be allowed to remain inside the voting place ex­
cept members of the board, clerks , peace officers, challengers and voters 
who are about to vote, unless it be a votcr who is called upon to assist 
another voter who cannot read English Ot· is physically disabled, in 
marking his ballot as here in provided. * • * .. 

You state t hat the voting in your village w ill be conducted in a large 
room in the v illage ha ll, in which w ill be set large tables, behind which 
the election officials will s it and the voting booths be located. A person 
about to vote will pass t hroug h a space between the end of these tables 
and the waH, receive his ballot, vote, and make his exit through the same 
opening. Your specific question is whethcr voters desiring to cha llenge 
persons about to vote may be permitted to I'entain in the portion of the 
room in front of the tables. 

Section 206.09 in its present form first appeared in L. 1939, c. 345, pt. 6, 
c. 8, § 9. A previous statute, Mason St. 1927, § 417, provided that: 

"No person shall be allowed to go or remain inside the r a iling at 
the voting place except members of the board, clerks, peace officers, and 
one member of each of the political parties represented on the ballot, 
challengers appeal·jng for non-partisan candidates, and voters who are 
about to vote," etc. 
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Under this statute it was held that there was no objection to voter s being 
in the voting place provided t hat none except the persons mentioned in the 
statute remai ned inside t he railing . I t must be presumed that the change 
of language was delibcJ"a te and that, under t he present statute, only those 
pe rsons specifica ll y named in § 206.09 may r emain inside the voting place, 
which we would construe to be the place named in the notice of election. 
Since there is no provision f or official challenger s, voters desir ing to nct as 
unofficial challenger s wi ll be required to remain outside t he voling place 
except when necessary to enter it to interpose a challenge. This privilege, 
of course, must be a llowed in order to give full effect to § 206.10. 

While t his may cause some inconvenience, it was within the power of 
anyone who could secure a written pet ition of at least 25 legal voters to 
have had challengers appointed by filing such a petition not less t han t hree 
days prior to the election. 

50 

Plainview Village Attorney. 

F ebruary 20, 1946. 

WM. C. GREEN, 
Assistant Attorney Genera l. 

639-A 
182 

Absent-County-wide election- Establishment of municipal liquor s tores­
May vole by mail- L 1945, C 345 ; MS1945, § 203.01. 

Facts 

"The County of Dodge will on September 9th hold an election under 
Chapte r 305, Laws of 1945, to determine the following question : 'Shall 
the sale of intoxicating liquor be permitted within the County of Dodge 
through t he establi shment of municipal liquor stores 1'" 

Question 

Whether an abscnt voter may vote in this clection under Minnesota 
Statutes 1945, Section 203 .01, Mason's Supplement 1940, Section 601-4(1). 
Laws 1939, Chapter 345, part 4, c. I, s. 1. 

Opinion 

The applicable prOVISiOns of t he sta t utes which must be cons ul ted to 
answcr this quest ion are as f ollows : Minnesota Statutes 1945, Section 203.01, 
Mason's Supplement 1940, Section 601-4(1 ) , Laws 1945, Chapter 345, part 
4, c. I, s. I, r eading in part as follows : 

"Any person entitled to vot£> at a ny general election, any primary 
election, any city election, or any village or town elect ion in villages 
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or towns operating under the 'Australian Ballot System,' who is absent 
on the day such election is held from the district in which he is entitled 
to vote, or who by reason of illness or physical disability is unable to 
go to the polling place of such district, may vote therein by having his 
ballot delivered by mail to the election board of such district on the 
day of such election, by complying with the provisions of this chapter. 
• • • IJ 

Minnesota Statutes 1945, Section 200.03, Mason's Supplement 1940, 
Section 601-1(1)b, rending as follow s: 

liThe words 'general election,' as used in chapters 200 to 212, mean 
and include the election provided to be held in the s tate on the first 
Tuesday after the first Monday of November in every even-numbered 
year." 

Minnesota Statutes 1945, Sections 340.25-340.40, relating to county-wide 
elections such us the one to be held in your county, and in particular Sec­
tion 340.31 thereof ('Mason's Supplement 1940, Section 3200-46), which 
reads in part as follows: 

"In a ll elections hereunder, except as to matters otherwise pro­
vided for, all provisions of law governing general elections for county 
officers in this state, including penal provisions and provisions relating 
to compensation of officials, and to payment of expenses incurred in pre­
paring for and conducting elections, sha1l apply and govern, as far as 
applicable; provided, that the compensation of the members of the county 
canvass ing board shall be the same as the compensation of the members 
of the county canvassing board provided for by the election laws. The 
ballots shall be given to electors, marked, cast, counted, canvassed, l'e­
turned, and pl'ese rved, and retUl'ns made and delivered to the auditor, 
a ll SUbstantially in accordance with the law governing general e lections 
for county officers .••• " 

If the question were governed by Minnesota Statutes 1945, Section 
203.01 of the general election laws, it would follow that a voter has no 
right to cast an absentee ballot at such an election. However, the above 
quoted section of the liquor laws, Minnesota Statutes 194t, Section 340.31, 
makes a ll provisions of t he election laws which govern the election of coun ty 
officials applicable to a county election s uch a s you are holding in your 
county. The general election laws permit absentee voting at a general 
election where county officials are elected. Therefore such voting is per­
mitted in the wet a nd dry county election held unde,r Minnesota Statutes 
1945, Section 340,25, et seq. Thereby the same laws are made applicable 
as apply to the election of county officers, 

Said Section 340.31 further provides that the ballots at a county wet 
and dry election shall be cast in accordance with the law governing general 
elections. This is further ground for applying the absentee voters act to 
a county wet and dry election. 
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Before prohibition this state had a county option law found in Laws 
1915, Chapter 23 . This law contained a provision substantially the same as 
said Section 340.31 supra. This office held that under said prior county 
option law it was permiss ible to cast absentee ballots at a county option 
election. See opinion of August 16, 1919, printed as opinion 502 in the 1920 
Report of the Attorney General. . 

If the election laws alone were cons idered, i t would be necessary to 
hold that absentee voting is not permitted at a county liquor election. But 
considering the provisions of the liquor law (said Section 340.31), which 
make the general election laws apply to such a n election, 1 am of the 
opinion that a voter who is absent from his district on the day of the 
county-wide election on municipal liquor stores may vote by mail by fol­
lowing the procedure prescribed by Minnesota Statutes 1945, Section 203.01, 
et seq., Mason's Supplement 1940, Section 601-4(1) et seq. 

51 

Dodge County Attorney. 

August 13, 1946. 

RALPH A. STONE, 
Assistant Attorney General. 

639-C 

Qualifications-Residents of territory annexed to city less than 30 days be­
fore election are not qualified to vote in the ens uing cit.y election. 

Facts 

"Pursuant to Sections 1845 to 1849 inclus ive, Mason' s Minnesota 
Statutes 1927, Section 413.12 Minnesota Statutes 1941, a new territory 
in which approximately 140 persons reside including a pproximately 60 
voters was annexed to the city of East Grand Forks . The city of East 
Grand Forks is a city of the fourth class, organized and existing under 
and by virt ue of the Laws of Minnesota f or 1895. The annexation was 
completed on October 23, 1945. On that date certified copies of the com­
plete annexation document were filed with the Secretary of State and 
the County Attorney of Polk County. AU of the annexed territory is 
adjacent to the Second Precinct of t he Fourth Ward of t he city of 
East Grand Forks. 

"No proceedings have been taken by the city council of the city of 
East Grand Forks to place the annexed territory in an old or new elec­
tion district in the city. 

"On November 6, 1945, the municipal election will be duly held in 
the city of East Grand Forks." 
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Questions 

HAre the legal voters in the annexed te1'l'itol'Y entitled to vote in 
the municipal election? 

"If they arc entitled to vote would they vote in the Second Pre­
cinct of t he Fourth Ward ?" 

Opinion 

The State Constitu tion, A rticle VII, Section I, provides: 

HEvery person of the age of twenty-one (21) years or upwards 
belonging to e ither of the following classes who has resided in t hi s 
State six (6) month s next preceding any election s hall he entitled to 
vote at such e lection in the election district of which he sha ll at t he 
time have been for thirty (30) days a resident, for a ll officers that 
now arc, or hereafter may be, elective by t he people." 

Assuming without deciding t hat the annexed tcnitory became a part of 
the second preci nct of the fourth ward, the votel's I'es iding in the annexed 
territory would not be entitled to vote therein for the reason that they will 
not have been res idents of that election precinct for 30 days preceding the 
election on November 6. Prior to October 23, 1945, these voters resided in 
the town and not in the city. They cannot vote in the city precinct until 
they have }'esided therein for 30 days. 

See State v. Huggins, 107 Okla. 80, 230 Pac. 716. 

RALPH A. STONE, 
Assistant Attorney General. 

East Grand Forks City Attorney. 

November 1, 1945. 

INSURANCE 
LIFE 

52 

64-N 

Group policies-G roup life ins urance distinguis hed from indus trial ins urance 
-Authority to write life ins urance at special rates for groups of less 
than 50 persons-Authority of commissioner of ins urance to establis h 
rules relating to writing of g roup life ins urance-MS194 1, § 60.03 (Ma­
son's 1927 § 53-30) ; § 61.06 (§ 3378 ); § 72.13 (§ 3766); § 72.15 (§ 3768, 
as amended by L 1941, C 505); L 1943, C 615; L 1945, C 452; L 1945, 
C 602, amending MS1941, § 61.38 (Mason's § 3410). 
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Question 

"1. Do the provisions of Section 3768, Mason's Minnesota Statutes, 
1927, a s amended by Chapter 505, Laws of 1941 , govern the issuance of 
so-called Gl'OUp Life Insurance policies of this state?" 

Opinion 

Minnesota Statutes 1941, Section 72.13 (Mason's Minnesota Statutes 
1927, Section 3766), insofar as material here , provides: 

uNo insurance company or association, however constituted or en­
t it led, doing bus iness in this state, '" '" '" shall make or permit any 
advantage or distinction in favor of any insured individual, fu'm, C01'­

paration, or association with respect to the amount of premium named 
in, or to be paid on, any policy of insurance '" • '" ." 

This section was originally Section 1 of Chapter 427, Laws 1909. 

Minnesota Statutes J941, Section 72.15 (Mason 's Minnesota Statutes 
1927, Section 3768, as amended by Laws 1041, Chapter 505). which was 
originally Section 3 of the 1909 act, insofar as material here, provides: 

" '" >I< • any life insUl'ance company doing business in this state 
may issue industrial policies of life or endowment insurance, with or 
without annuities, with special rates of premiums less than the usual 
rates of premiums for these policies, to members of labor organizations, 
credit unions, lodges, beneficial societies, or similar organizations, or 
employees of one employer, who, through their secretary or employer , 
may take out insurance in an aggregate of not less than 50 members 
and pay their premi ums through the secretary or employer." 

In an opinion of this office dated February 21, 1944, the history and it 

brief definition of industrial insurance policies were given. Ref erence in 
that opinion was made to t he discussion of the character and history of 
industrial insurance to be found in McAlpine v. Fidelity & Casualty Co., 134 
Minn. 192, 196. 158 N, W, 967, and Dight v. Palladium Life Ins. Co., 201 
Minn. 247, 251, 276 N. W . 3, and it was stated: 

UIn brief, industrial insurance policies are universally defined as 
meaning small policies issued in consideration of small weekly or 
monthly payments, sometimes nvc cents a week or some multiple 
thereof or other small amount, in contradistinction to ordinary insur­
ance where pl'cmiums arc payable annually, semi-annually. or quar­
terly." 

In addition to 21 Words and Phrases. Permanent Edition, pp, 227 et seq., 
cited in t hat opinion, see 44 Corpus Juris Secundum, p. 480, § 20, and cases 
cited, 

As will be pointed out later in this opinion, at the time of the enact­
ment of Laws 1909, Chapter 427, group insurance as it is now understood 
was practically unknown, while industrial insurance was known and had 
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been written for some time. I adhere to the view expressed in my former 
opinion, that, while industr ial policies may be group policies, industrial 
insurance is merely a species of life insurance with a well defined, narrow 
meaning, and i t is, t herefore, my opinion that Minnesota Statutes 72.15 
(Mason 's 3768) applies only to industrial insurance as above defined. 

Question 

"2. If no t, are there a ny statutory requirements governing the 
issuance of so-ca lled Group Life Insurance policies in this state?" 

Opinion 

An answer to thi s question requires a rathe r broad discuss ion of the 
s ubject of group insurance. 

Group ins urance is cons idered onc k ind of life insurance. In 44 C. J. S. 
at p. 486, the kinds of life insurance are designated as follows: general, 
ordinary, or o1d-line insurance; limited-payment 01' limited-premium insur­
a nce ; endowment ins urance; te rm insurance; advance insurance; tontine or 
def erred-dividend ins urance; group life insurance ; assessment insurance ; 
paid-up ins urance, and extended insurance. 

This state has no s tatute speci fically governing the issuance of group 
life ins urance policies except as hereinafter noted. The legislature has rec­
ognized that such ins urance is a k ind of life insurance by Laws 1943, Chap­
t el' 615, authorizing group insurance for officers and employees of the state 
and its political s ubdivisions, and by Laws 1945, Chapter 602, which amended 
Minnesota Statutes 1941, Section 61.38 (Mason's Minnesota Statutes 1927, 
Section 3410 ), which was the section principally di scussed in the opinion of 
February 21, 1944, and which relates to exceptions from the statutory re­
Quirements as to standul'd provisions of life insurance policies. By the 
amendment of Subdivis ion 1 of Sect ion 61.38, the distinction between indus­
trial and "group term" po licies was recognized through the addition of the 
latter term in the amendment. Although only a portion of Subdivision 2 of 
the amendatory statute is italicized, as a mutter of fact the entire subdivi­
s ion is an amendment. This does prescribe certain limitations on the issu­
ance of group life insurance policies which a re mandatory as to any such 
policies issued subsequen t to the approval of t hat act, April 23, 1945. 

Otherwise, we have no such statutes as those of New York, Michigan, 
and other states which have defined a "group" and limi ted the issuance of 
group policies. 

In the first instance, because of the fact that group life insurance is a 
kind of life insurance the writing of which is authorized by our statutes 
and because the legislature has recognized that kind of insurance, I am of 
the opinion that such insurance may be wl'itten in t his state, subject to the 
provisions of our statutes governing life insurance generally and t he par­
ticular types which may be involved and subject to proper regulation by 
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the commissioner of insurance, provided no statutory prohibitions are vio· 
lated. 

It is difficult, in the absence of a statute, to find a proper definition of 
group life insurance. Indeed, a s stated by the Supreme Court of Wisconsin 
in Garnsky v. Metropolitan Life Insurance Co., 287 N. W. 731, 124 A. L. R. 
1489 (1939): 

HThis is a field in which for several reasons precedents are not par· 
ticularly helpful. The field is new and the trend of the authorities is 
difficult to ascertain at this stage of its development. Furthermore, the 
policies are so diffe rent in terms and the sit uations involved vary so 
greatly that precedents must be applied with great caution." 

Group insurance first began to assume significant proportions in 1912 
when a policy was issued to a large mail order house for $6,000,000 worth 
of insurance. A standard definition was formula ted by the national con­
vention of insurance commissioners, which limited group insurance to life 
insurance on groups of 50 or more employees for the benefit of persons 
other than the employer, with the proviso that policies undel' which the 
employees are to pay part of the premium must cover at least 75 % of the 
employees of the group. While this defini tion was made the kernel of some 
16 or 18 statutes, as stated in 36 Columbia Law Review, 93, it has not been 
followed exactly, and as to the number of persons required fot' the group: 

UNoI' does any magic inhere in the number 50, Some statutes ac­
cordingly have lowered it to 25 (c it ing Indiana, Michigan, Texas, and 
Washington statutes)," 

Other states do not attempt to define gl'OUp insurance nor to enumerate 
permissible groups, and some have statutes regulating minor phases, thereby 
acknowledging its legality. Perhaps t he simples t definition is that con­
tained in 44 C. J. S. at p 479: 

IlGroup insurance is the coverage of a number of individuals by 
means of a single or blanket insurance policy." 

Even this definition may not be wholly accurate because there has arisen 
another form of insurance of a number of individuals known as "wholesale 
insurance," which has been defined and distinguished from group insurance 
as defined in a number of statutes in Prudential Insurance Co. of America 
v. Jenkins, 290 Ky. 802, 162 S. W. 2d 791, 793, as follows: 

"The type of insurance here involved was known as 'wholesale in­
surance' issued to groups composed of not less than ten nor more than 
forty-nine employees of a single company. Individual policies were 
issued to each employee, and applications were required, both from t he 
employer and each member of the group. The principal diffe rence be­
tween it and what is known as 'group insurance' is that the latter type 
requires fifty or more employees who are not required to make indi­
vidual applications, and receive certificates referring to the 'master 
policy' which is issued to the employer." 
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In testing the legality of the two types of insurance, if they are to be 
distinguished, I can see no difference between what arc technically called 
"group insurance" and uwholesale insurance.1I It seems to me that, in the 
absence of a statute specifying the number of insureds required to consti­
tute a group. the only question is as to whether the writing of life insur­
ance for members of either group at lesser premium r a tes than would be 
charged in the case of individual policies constitutes the violation of any 
antidiscrimination statute. 

Minnesota Statutes 1941, Section 72.13 CMason's Minnesota Statutes 
1927, Section 3766), prohibiting the making or permitting of any advantage 
01' distinction in favor of any insured with l'espect to t he amount of the 
premium named in or to be paid on any policy of insurance, which refers 
to all kinds of insurance, has already been quoted. Minnesota Statutes 1941, 
Section 61.06 (Mason's Minnesota Statutes 1927, Section 3378), which re­
lates only to life insurance companies, provides, insofar as applicable: 

IINo 1ife insurance company doing business in t his state shall make 
01' permit any distinction or discriminat ion in favor of individuals be­
tween insurants of the same c1ass and equal expectation of life in the 
a mount or payment of premiums or rates charged for policies of life 
or endowment insurance, or in the 'dividends or other benefits payable 
thereon, or in any other of the terms and conditions of the contracts 
it makes ••• . " 

It has always been r ecognized that different rates would be charged for 
different types of insurance, such as term, ordinary life, endowment, etc. 
The question is squarely presented whether there is any proper basis for a 
difference in rates to be charged a sing le individual purchasing one of these 
types of insurance and the rates to be charged members of a group, whether 
those members be insured under what is commonly known as a group life 
insurance policy with a master policy, and certificates to the individual 
insureds, 01' whether the insurance be 4lwholesale insurance" with individual 
policies issued to the insureds but with a limitation as to the minimum 
number of members of the group, provisions for termination of the benefits 
of lower premiums upon severance from the group. etc. The test would 
appear to be whether members of a group may be considered as in a dis­
tinctive class of insurants. 

The question as to what is meant by the word 41c1ass" is discussed in 
Julian v. Guarantee Life Insurance Co., 159 Ala, 533, 40 So. 234, 236, in 
which t he court said: 

41l.'he key word to construction of t his provision of the statute is 
the word 'class.' As therein employed it has no reference to the indi­
vidual characteristics of the policy holder. It refers to that number of 
persons who hold similar policy contracts. If it were construed to mean 
those of like individual characteristics, for instance, of age, family his­
tory, or state of health at the time of insurance, the result would nec­
essarily be that an insurance company could not vary its policies, but 
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would be bound, under t hat interpretation of our status, to conform the 
policy contract to the individual characteristics of the applicants for 
insurance. S uch a regulation would impai r the right of contract, with­
out justification undel' the police or othel' powel' of the state to control 
the exercise of the right of contract. Furthermore, the phrase lof the 
same class' qualifies the term 'policy holder,' and hence 'class' clem'Jy 
means the holders of like policy contracts. To read the provision other­
wise is to disto r t its obvious meaning." 

Tn Greer \'. Aetna Life Insurance Co., 225 Ala. 121, 142 So. 393, the 
court had under consideration a practice of the defendant insurance com­
pany with reference to the insurance of loans to pol icy holders. In con­
nect ion with t he making of mortgage loa ns the company issued to its loan 
department a mus ter policy and t hen issued to borrowers cc .-t incates of 
insurance for which the borrowers, without reference to age, would be 
charged $1.25 per month per thousand dollars of insurance, the calculation 
being so made t hat the insurance was reduced each month in the same 
amount that t he loan was reduced, so that at the expiration of a fifteen­
year period, provided all month ly payments were made, the mortgagor's 
indebtedness and insurance would both be extinguished. Jf the borl'ower 
died before the end of the fifteen-year period, his insurance, being equal 
to the remaining amount due on the mOl'tgage indebtedness, would pay the 
indebtedness in full. The claim was made by t he insurance commiss ioner 
that the Aat rate of $ l.25 per t housand pel' individual worked a di sc rimina­
tion against those of younger ages and in favor of t he older and, there­
fore, violated the antidiscrimination st..'l tu tes of the state, which were prnc­
tical1y identical with OUI·S. The court slated that the sale question was 
whether or not the flat mte for all those in the borrower's class worked a 
discrimination condemned by t he law and a nswered lhat ques tion in the 
nega tive . While the busis of class ification was different in that case , the 
court fo llowed the definit ion of the word "class" as set out in the Julian 
case. 

Our legis lature has recognized t he right to charge special premiums 
to members of g roups for industrial ins urance. Tn states where group in­
surance is defined and regulated by statute s uch lesser premiums arc pcr­
mitted. The basis of permitt ing the ch m'ging of lower Tates to members of 
groups of employees of one employer and the members of various societies 
and associat ions is too well recognized to require discussion. In my opinion, 
the definition of the word "class" in t he .Iulian cuse is correct. 1£, fol' in­
stance, it should appeal' to the commissioner of insul'ance that the charging 
of a lowel' premium rate to ~!3 few a s ten members of a group, whether 
t.he insurance be written as group insurance 01' wholesale insurance, was 
justified in the light of insurance expel'ience and if all members of that 
group and of any similar groups which might apply for insll rance were 
given the same treatment, 1 do not believe the antidiscrimination slututes 
would be vio lated, because, assuming a propel' di s tinction being made for 
age, the holders of all li ke policy contracts would be receiving the same 
treatment. This does not mean that an agent would be permitted to go 
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out and assemble ten or 25, or even 50, people, call them a group. and then 
proceed to write insurance on the life of each individual at a reduced rate. 
To constitute a proper gl'OUp the ordinary characteristics of groups on whom 
group insurance or wholesale insurance is ordinarily written must exist. 
This leads to a di scuss ion of your third question. 

Question 

"3. In the absence of statutory provisions governing the issuance 
of this type of life insurance, can the Commissioner of Ins urance reg­
ulate its issuance by administrative ruling?" 

Opinion 

The answer to this question is in the affirmative. Under Minnesota 
Statutes 1941, Section 60.03 (Mason's Minnesota Statutes 1927, Section 
53-30), which carried forward the powers granted the commissioner of in­
Surance by Mason's Minnesota Statutes 1927, Section 32BB, he has the power 
to enforce all t he laws of this state relating to insurance. and it is made 
his duty to enforce all the provisions of the laws of this state relating to 
insurance. By Laws 1945. Chapter 462: 

"For the purpose of carrying out the duties and powers imposed 
upon and granted to administrative agencies, each agency may promul­
gate reasonable rules and regulations and may amend, modify. or 
annul the same, a nd may prescribe methods and procedure in connec­
tion therewith." 

After the provisions of Chap te r 452 have been fully complied with rules 
and regulations of the administrative agencies have the force and effect of 
law. 

In my opinion, you may properly make rules and regulations designed 
to limit t he issuance of group life insurance policies or wholesale life insur­
ance pol icies, if you choose to distinguish them, in order to insure a com­
pliance with the spirit of the a ntidiscrimination Jaws and insure a sound 
basis for the writing of such insurance. 

While you do not ask the question, I am of the opinion that, although 
in the case of wholesale insurance separate policies arc issued, this type 
of insurance is a s pecies of group insurance and that as to any policies writ­
ten subsequent to April 23, 1945, the requirements of Laws 1945. Chapter 
602, Subdivision 2, insofar as appJicable, should be complied with, and, in 
my opinion, a regulation to this effect by you would be proper. 

WM. C. GREEN. 
Assistant Attorney General. 

Commissioner of Ins urance. 

January 17, 1946. 253-B-4 
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MUTUALS 

53 
Gross Premium Tax-Liability of town and farmers' muiual insurance com~ 

ponies for-L 1943, C 73 (Mason's Supp. 1940, § 3347); L 1943, C 75 
(Mason's Supp. 1940, §§ 3723 and 24; Mason's Stat. 1927, §3727); 
MS1927, § 3737; L 1933, C 177, § 29. 

Question 

Whether or not town and farmers' mutual insurance companies are 
liable for the two per cent tax on gross direct fire premiums received by 
them for insurance upon property located in cities, villages, boroughs, towns, 
or townships served by fire departments of other municipalities under con­
tract. 

Opinion 

Laws 1943, Chapter 73, which amended Mason's Supplement 1940, Sec­
tion 3347, provides: 

HEvery domestic and foreign company, except town and farmers' 
mutual insurance companies and domestic mutual insurance companies 
other than life, shall pay to the state treasurer on or before Apl'il 30th 
annually a sum equal to two pel' cent of the g ross premiums less return 
premiums on all direct business r eceived by it in this state, or by its 
agents for it, in cash or otherwise. during t he preceding calendar year. 
* * * Every town and farmers' mut ual insurance company shall pay 
to the state treasurer on 01' before Apr il 30th annually a sum equal 
to two per cent of the gross direct fire premiums, on policies effective 
subsequent to June 30, 1935, less return premiums on all direct business 
received by it, or by its agents for it, in ca sh or otherwise, during the 
prcceding calendar ycar upon busincss wri tten in municipalities in this 
state maintaining organized fire departments; provided the existence of 
such department has been cer tified to in accordance with Mason's Min­
nesota Statutes 1927, Section 3737, • * * ." 

Laws 1943, Chapter 75, which amended Mason's Supplement 1940, Sec­
tions 3723 and 3724, a nd Mason's Minnesota Statutes 1927, Section 3727, 
provides for t he filing by the clerk of every city, village, borough, town, or 
township having an organized fire department, or a partly paid or volunteer 
departmcnt, of a certificate s tating that fact and giving details as to the 
fire equipment and requ ires that he include in such certificate the nnme of 
each city. village, borough, town, or township served by such fire depart­
ment under contract . This portion of the statute is Section 3723, a s 
amended. 

That portion of the statute which is 3724, us amended, has by an un­
fortunately inept placing of the amending language, been rendered some­
what unintelligible. However, the general purport of the section and the 
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clear import of t he scction before the amendment was that the commis­
s ioner of insurance should include in the blank form furni shed to each fire 
insurance company for its annual statement a list of a ll t he cities, villages, 
boroughs, towns, and townships served by t he fire departments of other 
municipal ities under contract and t hat each company s hould report t he 
a mount of premiums for insurance upon proper ty located within the C01'­

pOI·ate limits of the municipali t ies so served. The italicized language of 
the amendment was apparently intended to provide for t he furnishing by 
the commissioner to the companies of a further list showing the names of 
t he municipalities furnishing fire protection to other municipalities, indi­
cating t he municipality to which the premium tax should be allocated . The 
section then cont inues by providing for the certification by the commiss ioner 
to the state aud itor of the names of municipalities having organized fire 
depa rt ments, t he a mount of premiums upon property located within t he 
corporate limits t hel·eof, and also t he gross premiums upon proper ty located 
within the corporate limits of municipali ties being served under service con­
tracts. On the basis of this certificate, the state auditor. under the p rov i­
sions of Mason's Statutes, 1927, Section 3725, proceeds to make his distri­
bution of the premium tax. 

Since Mason's Supplement 1940, Section 3347, and t he amendatory stat. 
ute, Laws 1943, Chapter 73, made town a nd farmers' mutual insurance com­
panies liable only for t he tax on insurance written in municipalities main­
taining organi zed fire depar tments, t he first question is as to what is meant 
by t he words "maintaining organized fire departments ," and this leads to 
the question as to whether or not the statutes amended by Chapter 75 and 
t hat chapter have any hearing upon a determination of the question as to 
what are munic ipalities maintaining organized fire depal·tments. In my 
opinion, t hey do not. The two acts deal with two different matters. One 
relates to liability for t he tax and the other to t he distribution of t he tax. 
If anything, Chapter 75 confirms the opinion that municipalities being served 
under contract are not "municipa lities in this state maintaining organized 
fixe departments." 

Attention has a lready been called to the provisions of Mason's Statutes 
1927, Section 3723. Th is came from Rev ised Laws 1905, Section 1650. 

Section 3737 required the clerk of any city of t he first class to annually 
file u similar r eport . 

Mason's Supplement 1940 s hows Section 3737 as having been repea led 
by Laws 1933, Chapter 177, Section 29. I assume t his is because Section 8 
of that act simply requires t he clerk of ever y city of t he first class having 
a firem en's r elief association to make and file with t he commiss ioner his 
certificate stating the existence of such firemen's re lief a ssociation. Section 
29 is simply a genera l l·epeal clause repealing incons istent acts. Section 
3723 has been continued on and was las t amended by Laws 1943, Chapter 75. 

l t will be noted, however, that even in the 1943 a mendment of Section 
3347 reference is made to a cer t ificate in accordance with Section 3737. In 
determining what is meunt by the expression "maintaining organized fire 
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departments" Ilnd particularly whether it refers to so-called contract mu­
nicipalities, we go back to Section 3737 and find that that applies to a city 
"having an ol'ganized fire department." ]f we go to Section 3723, even as 
amended by Chapter 75, Laws 1943, we find that refers to municipalities 
"having an organized fire department, 01' a partly paid or volunteer depart­
ment." 

From a consideration of al1 the statutes, I am led to the conclusion 
that, when the statute s peaks of municipalities maintaining organized fire 
departments, it means municipalities having organized firc departments as 
distinguished from municipalities served by such fire departments under con­
tract. Such a construction also accords with t he ordinary meaning of the 
word "maintaining," which signifies a keeping up. a s upport, an operation. 
etc, While in a sense the contract municipa li ties may be sRid to be assist­
ing in keeping up t hese fire dCJlUl·tments, they are not doing so in a legal senSe 
because they arc merely receiving services from the municipality which has 
the department. 

I am, therefore, of the opinion that under present statutes town and 
farm ers' mutual insurance companies a r e liable for premium tax only on 
business written in municipalities in this state having ol'ganized fire de­
partments, as distinguished from those municipalities which receive service 
under contract. 

The same opinion would apply to domestic mutual insurance companies 
in view of the language of Laws 1943, Chapter 73. 

WM. C. GREEN, 
Assistant Attorney General. 

Commissioner of Ins urance. 

July 12, 1945. 254-0 

LABOR 

EMPLOYMENT AND SECURITY 

54 
Contributions-Covered employers-§ 268.04, Subd. 12 (6) (s) (1) and (2), 

MS1941. Services performed both outs ide and inside of towns of ]0,000 
population are employment if that part of service performed inside is 
regular part of the bus iness. 

Question 

Does Section 268.04 Sd. 12 (6) (s) (1) and (2) M. S. 1941, exclude 
from the term "employment" services performed by truck drivel'S who regu-
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larJy haul livestock from stock pens not on a farm but located in a rural 
area, to market in cities of morc than 10,000 population f or an employer 
who is engaged in the buying, selling and shipping of livestock in a rural 
area outside of t he corporate limits of any city, village or town of 10,000 
population or more employing less than eight individuals including such 
livestock truck drivers, the services of s uch truck drivers in driving to mar­
ket within a city of 10,000 or more population being the only ser vices per­
formed for and in behalf of the employer within the corporate limits of 
s uch a city. village or town? 

Opinion 
The s ituation which you describe is one where an employer is engaged 

in the business of buying, selling and shipping livestock. The base of his 
operations is in a "rura l area/' that is, outside of t owns, Cities or villages 
of 10,000 or more population. He employs truck drivers for the purpose of 
gathering lives tock which the employer purchases and which he ships to 
market. These truck drivers OlregularlylJ haul the livestock of this employer 
from the stock pens to markets located in cities of more than LO.OOO popu­
lation. It would appear, t heref ore. that the "regular" hauling of the live­
stock into such markets is an integral part of the employer's business and 
that s uch hauling into such city is a r egular occurrence as contrasted with 
intermittent or occasional or casual occurrences. 

In applying t he section of t he law involved to this s ituation we find 
that the services performed by the truck drivers for this employer are per­
formed "both outsid~ and wit hin such corporate limits" of a city, viHage or 
borough of 10,000 population or more. Such services which are performed 
inside of the corporate limits include t he driving of t he truck to the proper 
unloading docks and perhaps a iding in the unloading of the livestock. It 
may also include the flu shing of t he trucks, etc. 

We also find t hat the hauling of the livestock into the corporate limits 
of such a city is, under the generally accepted meaning of the word, "inci­
denta l" to the employer 's business of buying, selling and shipping livestock. 
It is also apparent that t he "regular" hauling of the livestock to market 
does not consist of "isolated transactions" nor arc t he tl'ansactions of haul­
ing the livestock to market tempOl'ary or transitory transactions when re­
lated to the whole operation of the employer who is t hus engaged in buying. 
selling and shipping livestock. 

It is our opinion, therefore, that under such circumstances t he services 
thus rendered by these truck drivers are "employment" within the Minnesota 
E.mployment and Security Law, Such services mig ht ver y well not be cov­
ered by the Employment and Security Law if the haulers for such an 
employer regularly perform services outside of a t own of 10,000 popula­
t ion but only occasionally or intermittently haul to a market that is within 
a city of 10,000 or more population. 

K. D. STALLAND, 
Assistant Attorney General. 

Minnesota Divis ion of Employment and Security. 
April 12, 1945. 885·D·1 
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55 
Contributions-'Var risk-Noncharging of benefits to experience rating ac­

count- § 268.06, Subd. 16, MS1941, as amended by L 1943, C 650, L 1945, 
C 376. 

Faets 

Section 268.06, Subd. 16, as amended, }'cads as fol1ows: 

"The tota l current paYl'olls and total benefits paid to unemployed 
workers of any employer who is required to pay war ri sk contributions 
sha11 be included a s factors in determining such employer's normal 
contribut ion rate for the calendar year 1943 and thereafter in the same 
manner as other employers' contribution l'ates arc determined; except 
t hat benefits paid subsequent to June 30, 1944, to unemployed workers 
of any employer who is required to pay and has paid war risk contribu­
tions as provided for herein, shall not be included as a factor in de­
termining such employers' future contribution rate until such benefits 
so paid shall equal the total amount of war ri sk contributions paid by 
such employer into t he unemployment compensation fund, or unti l wage 
credits accrued to such employer 's workers during the period for which 
war risk contributions were required of such employer are no longer 
available as a basis for payment of benefits, whichever event occurs 
first. Provided. however, that for the purposes of determining contri­
bution rates under subdivisions" to 10 of this section, only such bene­
fils as exceed the aggregate amount of such employer's war risk con­
tributions shall be included as a factor in determining such employer's 
contribution rate." 

Question 

As to the effect of the insertion of the words "of such employer " and 
the addition of t he proviso above underlined. 

Opinion 

Prior to the insertion of the words "of such employer" by the last Leg­
islature, the words Hduring t he period for which war ri sk contributions 
were required" were interpreted by the Division of Employment and Secur­
ity as being the entire period during which the war risk law was effective. 
To illustrate: A war risk employer who had paid wal' risk contribut ions for 
t he first and second quarters of t he year 1943 (the year when such contri­
butions were first required), and after that was no longer required to pay 
war ri sk contributions, would never have benefits, which were charged by 
r eason of claims based upon wage credits earned during the effective period 
of the act, used as a factor in his experience rating until such benefits ex­
ceeded the amount of his war risk contributions. It is obvious that there 
must have been some definite purpose which prompted the insertion of the 
words "of such employer" and it would seem that both the li teral and obvi­
ous meaning is t hat an employer, such as the one mentioned above, would 
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only be entitled to be free from the charging of benefits to his experience 
rating account until benefits drawn were no longer based on a " base period" 
which includes a period for which war risk contributions were required of 
him. 

As to the effect of the proviso on the foregoing interpretation, it should 
be borne in mind that provisos are often used out of abundant caution 
merely to explain the general words of the enactment and to guard against 
a possible construct ion that is not intended. It appeal'S that during discus­
sions of the effect of Section 268.06, subd. 16, before the above underlined 
proviso WaS added, a question was raised as to whether or not in determin­
ing experience rating, benefits charged to an employer's war risk contri­
butions s hould be again used as a factor in the matter of computing such 
employer's experience rate. Although it was thought that t he law was clear 
in this respect, the proviso was, nevertheless , added as further assurance 
that benefits once charged against employer's war risk contributions should 
not again be charged against his normal experience rati ng account. The 
result is that only those benefits which are based upon wages earned during 
a base period of t he claimant, which includes a portion 01' all of the period 
during which the individual employer was required to pay war risk contri­
butions, can be churged against the employer's war risk account. Such 
chaJ'ges are to be limited to the amount of war risk contributions paid, the 
excess being charged to his regular experience l'uting account. 

In the main body of the section, of course, the t ime during which bene­
fits drawn may be charged against war risk contributions made is limited 
to t hat period when wage credits are available as a basis for payment of 
benefits (assuming that the contribu tions made have not been exceeded by 
the benefits drawn before t hat time) and this ti!f1e expires in aU cases not 
later than the last day of the eighteen-month period following the termina­
tion of the war or June 3D, 1947, whichever is earlier. The proviso cannot 
enlarge upon that limitation. 

K. D. STALLAND, 

Division of Employment and Security. 

August 3, 1945. 

FAIR LABOR STANDARDS ACT 

56 

Assistant Attorney General. 

885-D-1 

Municipalities-Where county rents machinery from contractors but hires 
e mployees, employees not under Fair Labor Stnndards Act if employ­
ment by county in good faith- U.S.C.A. Tit. 29, §§ 201-219, "Fair Labor 
Standards Act of 1938." 
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Fads 

"Several contractors have been doing work in the maintenance and 
construction of roads in Brown County. The Federal Department in­
s ists that the employees of these contractors come within the provisions 
of the Fail' Labor Standards Act. The County of Brown contemplates 
hiring men doing work on the county }'oads di rect and to rent t he ma­
chinery from the contractors." 

Question 

Whether such employees would come under the Fair Labor Standards 
Act (U.S.C.A., Title 29, §§ 201-219). 

Opinion 

It wa s held in the case of Walling, Administrator, v. Crai g et a l. (D.C., 
D. Minn.), 53 F . Supp. 479, that public roads and highways traversed by 
vehicles transporting goods and persons moving from onc state to another 
or to and from forei g n countries from and into the United Stutes arc "in­
strumcntalities of intcrsta te commerce." In its find ings the court found 
that, while generally each section of public road or highway repuired, main­
tained, or reconstructed by the defendants and their employees lies wholly 
within a single state, each of said sections was a part of a network of roads 
and highways regularly traversed by vehicles operated by common and 
cont.ract carriers and private persons for t he transportation of persons and 
property from one state to another a nd to and from foreign countl'ies f rom 
and into the United Stutes of America. 

Under thi s decision and t he numerous decisions of the federal courts 
compiled in U.S.C.A., Title 29, under § 203, both in the original volume 
and in the supplement, r a m satis fied that it would be held by the federal 
courts t hat employees of a contractor doing wor k on any kind of a public 
road in this state would be held to come under the Fair Labor Standards 
Act. 

Section 203, however, in its definitions provides, among other t hings: 

U( d) 'Employer ' in~ ludes any person acting directly or indirectly 
in t he interest of an employer in r elation to an employee bu t sha ll not 
include the United States or any State or poli tica l s ubdivision of a 
State, 01' any labor organ ization (other than when acting as an em­
ployer), or a nyone acting in the capacity of oflicer 01' agent of such 
labor organization. (Emphas is supplied.) 

U(e) 'Employee' includes an y individual employed by an em­
ployer." 

I am of t he opinion, therefore. that, if t he county in good faith employs 
men to do work on the county roads, t hose men would not be considered 
employees under the a ct. Whether t he county owned the machinery out­
right or rented it from contractors, it seems to me, is immaterial. Of 
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course, the act could not be avoided by any subterfuge through an arrange­
ment with the contractor under which he retained any control of the men 
or had anything whatsoever to do with their employment. In other words, 
if the county s hould take over the entire crew of a contractor from whom 
it was renting machinery under any arrangement by which the county osten­
sibly paid the men, but then adjusted the matter of a profit on their work 
in connection with the rental of the machinery, the exemption would not 
apply. 

Brawn County Attorney. 

J anuary 3, 1946. 

WM. C. GREEN, 
Assistant Attorney Genera l. 

LIQUOR 
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INTOX ICATING 

57 
Club-Licenses-Eligibility-There s hould be no unreasonable delay in se­

curing new quarter s after clubhouse is destroyed by fire. 

Facts 

HA golf club located in this state whereof approximately ten acres 
of the grounds arc located within the limits of a city of the fourth class 
and where the original club house was located in the township adjoin­
ing the city limi ts until said club house sometime ago was destroyed 
by fire. 

"After t he fire, the club purchased a building in t he city which 
building is approximately one mile from that part of the golf course 
that is located within the city limits ." 

Question 

"In view of the recent change of location of the club house f rom 
that of the township to the city, the question arises whether the city 
counci l is authorized to issue a club license as provided by Laws 1939, 
Chapter 154." 

Opinion 

I will state again the tests wit h which a club must comply in order to 
be elig ible for a club license. . 
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1. The club must be a corporation organi zed under the laws of Min­
nesota for civic, fraternal, social, or business purposes or for intellectual 
improvement or for the promotion of sports . 

2. It must have morc than 50 members . 

3. For more than two years it must have owned, hired, or leased a 
building or space in a building of s uch extent and character as is suitable 
and adequate for the reasonable and comfortable accommodation of its 
members. 

4. The affairs of the club must be conducted by a board of directors, 
executive committee, or other s imilar body chosen by the members at a 
meeting held for that purpose. 

5. None of the members, officers. agents or employees can be paid 
directly or indirect1y any compensation by way of profit from the disposi­
tion or sale-of beverages. except t hat a r easonable sahiry or wage may be 
fixed annually by the club. 

6. A club must have been in existence for more than 20 years. 

7. It must be a bona fide club with restricted membership. and not a 
scheme or device for supplying liquor to members generally with li ttle or 
no trouble about securing membership. 

The fact that the clubhouse was destroyed by fire would not affect its 
eligibility for a club license (if otherwise qualified) if at once after the fire 
the club secured its new clubhouse. If there was unreasonable delay in 
securing new quarters, then the club could not comply with paragraph 3, 
supra. 

58 

Liquor Control Commissioner. 

December 3, 1945. 

RALPH A. STONE, 
Assis tant Attorney Genera1. 

218-G-15 

Club-License - Eligibility - Local organization must have existed for 20 
years and must be incorporated. Club having intoxicating liquor club 
license may also handle 3.2 beer-Whether club quarters comply with 
requirement is a question of fact. 

Question 1 

"Does the 20 year life r equirement apply to the particular appli­
cant, or can such credit be carried over from its parent organization? 
For example. a V.F.W. local post is organized in 1944; in 1946 it ap-
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plies for a club liquor license, claiming that it is eligible from this one 
consideration inasmuch as the parent national organization has been in 
existence for more than 20 years." 

Answer 

The local organization must have been in existence for 20 years. 

Question 2 

" Simila rly with reference to the incorporation provision. Does this 
a pply strictly to the club that is applying for the license; or can the 
fact t hat, although the local club is unincorporated, but the national or 
pal'cnt club is incorporated, be sufficient under the statute?" 

Answer 

The incorporation provis ion applies to the local club. The fact that the 
parent organization is incorporated is no t s ufficient . 

Question 3 

"If the club is granted an on· sale intoxicating liquor license, can 
it a lso properly r eceive an on-sale 3.2 beer license ? Or an off-sa le 3.2 
beer license?" 

Answer 

As to an on-sale beer license, the answer is yes. But as to an off-sa le 
beer license, it occurs to me that the sa le of bottled beer off-sale for profit 
would probably not be within the express or implied powers of an incor­
porated club which has the statutory qualifications. 

Question ,.. 

"What is the interpretation of t he statutory requirement regard­
ing club quarters? If a group has been meeting once a week or once 
a month in a village hall, is that sufficient to qualify? Suppose that 
the applicant now leases a building for itself, but that such building 
has been leased by them for only a few months , or is not yet occupied 
by them?" 

Answer 

To secure an intoxicating liquor club license, it is required t hat for 
more than two years the club must have owned, hired or leased a building 
or space in a build ing of such extent and character as is suitable and ade­
quate for the reasonable and comfortable accommodation of its members . 
Whether the club complies with this requirement is a question of fact. 

Coleraine Village Attorney. 

April 11, 1946. 

RALPH A. STONE, 
Assistant Attorney General. 

218-G-15 
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59 
Clubs-Private-For place of dancing-Private and nol public dancing may 

be permitted in room where intoxicating liquor is sold. 

Facts 

liThe City of International Falls has issued fan sale' liquor licenses 
to two 'clubs' which have held dances in which only members and their 
guests have participated and which me not open to the general public. 
The dancing has been restricted to a floor other than that on which 
beverages nre sold." 

Question 

" ...... whether it would be a violation of state law for these 
clubs to have both dancing and liquor sales on the sallle floor 01' prem­
ises ?" 

Opinion 

You do not give me sufficient information about the nature of the 
dances to enable me to give a catcgOl*ical answer to your question. 

If the place in question is not open to the public, and if the place is 
no t a public dancing place, and if the dances as conducted arc not public 
dunces, all as defined in Minnesota Statutes 1941, Section 617.42, Mason 's 
Statutes 1927, Section 10161, but on the contrary, the place is a private 
place and the dunces are private dances being conduded in a private club 
to which the public has no access, then it would seem to me that dancing 
might lawfully be permitted in t he place and on the same floor where in­
toxicating liquor is sold. 

This is a matter for regulation by the city council. 1f that body does 
not want such dances in private clubs of the character here involved, they 
could pass an ordinance on the subject. 

Of course, minors could not be allowed to attend dances conducted in 
a room where intoxicating liquor is sold. Minnesota Statutes 1941, Section 
617.60, Mason 's Statutes 1927, Section 10140. 

60 

International Falls City Attorney. 

November 6, 1946. 

RALPH A. STONE, 
Assistant Attorney General. 

218-G-15 

Election-Ballots-County auditor must submit to the voters the question 
presented in the petition and not any other question- L 1946, C 305. 
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Facts 

A petition has been presented to the auditor of Grant County praying 
that a special election be held in the county to determine whether the sale 
of intoxicating liquors shall be prohibited therein. 

Question 

May the auditor in preparing the ballot of the question to be submitted 
to the voters have it read: Shall the sale of intoxicating liquors be per­
mitted within the county through the establishment of municipal liquor 
stores? 

Opinion 

Under Laws 1945. Chapter 305, the voters of counties in which there 
are no cities of the first class are permitted to vote upon either one of the 
following questions: (1) Whether the sale of intoxicating liquors shall be 
prohibited therein, or (2) in any county wherein such sale is prohibited, 
whether the sale of intoxicating liquors shall be permitted within the county 
through the establishment of municipal liquor stores. 

The county auditor can only submit to the voters the question presented 
to him in the petition. He has no choice in the matter. Since the question 
presented to him is: Shall the sale of intoxicating liquor be prohibited­
that is the question which he must submit to the voters. He cannot of his 
own volition submit the question as to municipal liquor stores. 

61 

Grant County Attorney. 

March 20, 1946. 

IRVING M. FRISCH, 

Special Assistant Attorney General. 

218-C-2 

E lection-County option-Vote to repeal in dry counties- MS1941, §§ 340.25 
and 340.26, et seq. as amended by L 1945, C 305. 

Facts 

A petition has been directed to the county auditor pursua nt to Minne­
sota Statutes 1941, Section 340.40, praying for an election in Pennington 
County to determine whether the sale of intoxicating liquor shall be per­
mitted there in; Pennington County is a dry countYi the petition was pre­
sented pursuant to Laws 1945, Chapter 305, for t he submiss ion of the ques­
tion which you have des ignated (1) and llot upon the question which you have 
designated (2 ), both of which arc set forth and specified in said last men­
tioned act. 
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Question 

"I. What construction shall be placed upon the insertion into the 
a mendment of Section 340.25 of (1) and (2)?" 

Opinion 

Before t he amendment , Laws 1945, Chapter 305, to Minnesota Statutes 
1941, Section 340.25 and 340.26, the said last mentioned sections constituted 
Extra Sess ion Laws 1934, Chapter 46, Sections 20 and 21 respectively. No 
amendment was made to the original act until the amendment by Chapter 
305, supra. These laws are applicable to dry counties such as Pennington 
County. Under the original act, Extra Session Laws 1934, Chapter 46, Sec­
tions 20 and 21, the only matter to be submitted thereunder was the ques­
tion as to whether such county should remain a dry county or whether it 
should become a wet county. No provision was therein contained upon the 
second propos ition relating to the establishment of municipal l iquor stores 
within such county. Consequently, prior to the 1945 amendment the only 
question, as stated, was whether the county should remain a dry county. 
The legislature, by the amendment. Chapter 305, supra. added to the origi­
nal laws the following: 

4101' (2) , in any county wherein such sale is prohibited, whether the sale 
of intoxicating liquors shall be permitted within the county through the 
establishment of municipal liquor stores." 

This last mentioned act contains in addition to the foregoing quotation the 
other proposition which may be voted upon. namely: 

11(1) whether the sale of intoxicating liquors shall be prohibited 
therein." 

We believe that either of the propositions (1) or (2) may be voted upon 
when the proper petition thel'efor has been presented 8S provided for in 
the act mentioned. If (1) is presented and the vote is favorable toward 
changing the county from a dry to a wet county, then no further election 
would be necessary in order that municipal liquor stores might be estab­
lished within such county, except as hereinafter qualified. The general law 
relative to the establishment of municipal liquor stores would thereupon 
become applicable, leaving the matter of establishing municipal liquor stores 
within the discretion of the governing body of each municipality, provided, 
however, that if any municipality within such county had previously voted 
dry upon the question of the sale of intoxicating liquor within such munici­
pali ty and such vote remained unchanged, then it would be necessary to 
vote upon that question again within such municipality before the govern­
ing body would be authorized to establish municipal liquor stores, and, of 
course, the vote thereon would have to be favorable upon that question. 

Turning now to the second proposition, (2) in Chapter 305, it seems 
clear that the legislature intended to permit a dry county to vote only 
upon the question of the establishment of municipal liquor stores within 
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such county. In the event that this proposition was voted upon and the 
establishment of municipal liquor stores authorized by such vote, then such 
county would remain a dry county except for the establishment of munici­
pal liquor stores. No other method for dispensing intoxicating liquor would 
be authorized. Furthermore, if proposition (2) were f avorably voted upon 
in a county election, then before municipal liquor stores might be estab­
lished it would be necessar y for the governing body of each municipality to 
so determine, and provided further that if in any such municipality the 
elector s had voted dry thereat at the last election upon the sale of intoxi­
cating liquor, then it would be necessary for the electors to vote again and 
favorably for the sale of intoxicating liquor therein before the governing 
body would be authorized to establish a municipal liquor store within such 
municipality. 

To summarize, if proposition (1) were submitted to the electors of the 
county, and the electors voted to make such county a wet county, then and 
thereupon the general laws of this state applicable to intoxicating liquor and 
municipal liquor stores would apply. If only proposition (2) were sub­
mitted to the electors of the county and favorably voted upon by the elec­
tors, then and thereupon such county would remain a dry county except 
for the sale of intoxicating liquor by municipal liquor stores, subject, how­
ever, to the limitations as previously indicated herein. 

Question 

112. Does this raise two questions so that both must be submitted 
at a special election in dry counties?" 

Opinion 

We believe that Chapter 305, supra, contains two separate questions 
designated as (1) and (2). These questions may be separately submitted 
when proper petitions therefor have been presented and filed and need not 
both be submitted at the same special election. However, there is a time 
limitation in the act mentioned to which we will direct your attention in 
our answer to your fourth question. 

Question 

"3. Do the petitioners have a right to submit the question of 
whether the sale of intoxicating liquor shall be prohibited at one elec~ 
tion and subsequently submit the question of whether the sale of in­
toxicating liquor shall be permitted within the county through the 
establishment of municipal liquor stores?" 

Opinion 

We believe that our answer to your first and second questions answers 
your third question, subject to the limitations as to time which will be 
covered in our answer to the next question. 
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Question 

444. If the question is divisible so that the -petitioners have a right 
to elect is there any statutory time limit between which such elections 
may be held?" 

Opinion 

The original act, Extra Session Laws 1934, Chapter 46. Section 21. 
contained in part this provision: 

"and provided furt her that no election in any such county under the 
provisions of this Act shall be ordered or held within three (3) years 
subsequent to a previous election hereunder in such county, unless 
such previous election shall have been set aside or adjudged invalid." 

This same language appears in Minnesota Statutes 1941, Section 340.26 
except with reference therein to Sections 40.07 to 40.40. The bold face 
sections are erroneously designated and should have been designated as sec­
tions 340.07 to 340.40. Sections 40.07 to 40.40 relate to soil conservation 
and not intoxicating liquors. The same error was carried forward in the 
amendment, Chapter 305, but the three year limitation is contained in said 
Chapter 306. 

We believe that the three year limitation contained in this statute is 
a limitation upon both propositions (1) a nd (2) set forth in the 1945 amend­
ment to Sections 340.25 and 340.26. Consequently, when a petition request­
ing a vote upon either proposition has been presented and an election held 
thereon, we do not believe that either of these propositions can' be again 
presented by petition for an election until after the expiration of three 
years. 

Further and specifically answering your question, it is our opinion that 
the questions (1) and (2) are divisible so that an election may be held on 
either proposition upon the presentation of a proper petition therefor, sub­
ject, however, to the time limitation as hereinbefore set forth. 

H5. If the question is not divis ible is the petition in its present 
form where it does not include proposition No. 2 in the required form 
so as to make it mandatory upon the Auditor to call a special election?" 

What has been previously stated in our answer to your former ques-
tions answers this question. 

By way of further comment, we point out that when a proper petit ion 
has been presented to the auditor for an election upon either of said propo­
sitions (1) or (2), it is mandatory upon the auditor to call a special elec­
tion for the purpose of voting upon the question proposed in such petition. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Pennington County Attorney. 

June 24, 1946. 218-C-2 
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62 
Election-Special-Dry county-Statutory provisions necessary to secure 

-MS1945, §§ 340.25 et seq. 

Question 

As to the correct legal procedure to bring about a special election to 
permit the sale of intoxicating liquor in dry counties pursuant to Minn. 
Stat . 1945, §§ 340.25 et seq. 

Opinion 

Section 340.25 provides that, when there shall be presented to the audi­
tor of any county a petition signed by any number of qualified voters thereof 
equal to or exceeding 25 % of the total number of votes cast therein for 
governor a t the last preceding general election, praying that a special elec­
tion be held upon either of the propositions stated in such section, the county 
auditor shall forthwith file such petition in his office. Thereafter he shall 
make an order submitting to the voters of the county for their consideration 
the question to be voted upon as recited in such petition. The duties of the 
auditor after the petition has been filed are set forth in §§ 340.26 et seq. 
When the petition has reached the hands of the auditor from then on it 
becomes the duty of the auditor to see to it that the necessary notices nre 
given as provided for in the liquor act in order that an election may be held 
upon the question contained in the petition. We assume that when the 
proper petition has reached the auditor, if t here are any questions regarding 
procedure thereafter, the auditor will ask the counsel and advice of the 
county attorney. and he, in turn, may submit proper inquiries to this office. 

The form of petition is set forth in § 340.40. The form of this petition 
was prepared so as to set forth therein the first proposition, designated as 
(1), in § 340.25, supra. If it is desired to petition for an election on the 
second proposition, referred to in said section as, "(2), ••• whether the 
sale of intoxicating liquors shall be permitted within the county through the 
establishment of municipal liquor stores," then it would be necessary to 
delete from the form of petition in § 340.40 the words uprohibited therein" 
and insert in lieu thereof the words "permitted within the county through 
the establishment of municipal liquor stores." In view of the fact that 
§ 340.25 requires that the petition shaH contain a written statement or 
printed oath to the effect that the petitioner is a legal voter of the county 
and knows the contents and purposes of the petition and signed the same 
of his own free will and that each petitioner shall at the time of signing be 
so sworn, it would be desirable that the person who obtains signatures upon 
any petition be a notary public or person authorized to administer oaths, 
so that each person when signing the petition could be sworn as provided 
for in the act. 

This office has rendered numerous opinions construing various phases of 
the liquor act, and for your information there are enclosed herewith copy 
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of OpInIOn dated September 18, 1945, and copy of opinion dated June 24, 
1946. 

The provisions of the liquor act relative to the duties of the county 
auditor and the manner and method of holding the special election on any 
petition presented are se t forth quite clearly in the act, and there should be 
no difficulty in following the provisions of the act in regard thereto. 
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Canby City Attorney. 

August 3, 1946. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

218-C-2 

Election-Voters-Submission of question to authorize sale of liquor-Quali4 
fieation of voter not registered to be determined by l\tS1945, § 340.31 and 
not under § 201.01. 

Question 

Whether the right of a person to vote in a special election authorized by 
Minnesota Statutes 1945, Section 340.26 is to be determined by Section 340.31 
or 201.01. 

Opinion 

You are advised that the right of a person to so vote is to be deter­
mined under the provisions of Section 340.31 and not under Section 201.01. 
The latter section relates to elections generally and the other section, 340.31, 
relates to the qualifications of voters upon any question to be submitted to 
the voters at a special election as provided for in Section 340.26. 
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Albert Lea City Attorney. 

August 8, 1946. 

VICTOR J. MICHAELSON, 
Special Assista nt Attorney General. 

218-C-2 

Stores-Bartender-Villages-Council has power in good faith to make a 
reasonable contract hiring a bartender for its municipa l liquor store for 
a period of three years. 

Faets 

"The village is opening an on-sale liquOl" store. They have hired a 
bartender but he now wants a three year contract. We have three 
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councilmen who serve for three years. However, one is voted for each 
year. We have the mayor and clerk whose terms arc two years," 

Question 

May the village enter into a contract of hire with a bartender which is 
to continue for a period of three years? 

Opinion 

The authorities arc not harmonious upon this question. 

In an opinion dated May 15, 1940 (63b·2), it was held that the council 
of the city of Northfield had authority to enter into a contract of employ­
ment with a firm of architects which would extend beyond the life of the 
counci l. A copy of this opin ion is enclosed to you herewith. 

You cite the case of Egan v. City of St. Paul, 57 Minn. 1, in which it 
was held that the joint committee having charge of the city hall and court 
house in the city of St. Paul had no power to appoint a janitor for a period 
of time extending beyond the year for which the appointive members of the 
committee were themselves appointed. 

The question again arose a s to the power of the same joint committee 
in the case of State ex reI. v. McCardy, 62 Minn. 509. In this case it was 
held that a contract by the same committee for the lighting of the city hall 
and court house for a period of three years was valid. 

I call your attention to the following quotation from the case of Ambro· 
zich v. City of Eveleth, 200 Minn. 473, 479: 

"The fact that the lease was to remain in force after the old co un· 
cil went out of office is no objection to it. If the council had exercised 
its powers to purchase this property 01' to acquire it by condemnation, 
t he city would have become the owner in fee; but the council exercised 
the lesser power of acquiring a lease. Leases of property by municipal 
corporations are not invalid because the lease extends beyond the term 
of office of the officers negotiating the lease. 1 Dillon, Municipal Cor­
porations (5 cd.) p. 459, § 243. This court has upheld contracts ex­
tending beyond terms of officer~ making them and of longer duration 
t han the instant lease. In State ex re I. St. Paul Gaslight Co. v. McCardy, 
62 Minn . 509, 64 N. W. 1133, a contract for l ighting a courthouse and 
city hall for t hree years was upheld; Reed v. Ci ty of Anoka, 85 Minn. 
294,88' N. \V. 981 (contract for city water and hydrants for period of 31 
years); Northern States Power Co. v. City of Granite Falls, 186 Minn. 
209, 242 N. W. '714 (contract for purchase of electricity for period of 
16 years) . Similar contracts have generally been upheld. Moses v. Ris· 
don, 46 Iowa, 251 (lease for 20 years); American Press v. City of St. 
Louis, 314 Mo. 288, 284 S. W . 482 (lease for two years with option to 
renew for six years); McBean v. City of Fresno, 112 Cal. 159, 44 P. 
358, 31 L.R.A. 794, 63 A.S.R. 191 (contract for disposal of sewage for 
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five years); Garrison v. City of Chicago, 7 Bissell, 480 (contract for 
supply of gas to city for t en years); see Spaulding v. City of Lowell, 
23 Pick. (Mass.) 71; Schanck v. Mayor, 69 N. Y. 444; Gale v. Village 
of Kalamazoo, 23 Mich. 344, 9 Am. R. 80; 3 Dillon, Municipal Corpora­
tions (5 ed.) p. 2151, § 1307." 

I also quote to you from McQuillin Municipal Corporations, Rev. Vol. 3, 
§ 1356, p. 1286: 

"As to contracts of employment, the decisions nre not entirely har­
monious. In some cases holding that particular contracts of employ­
ment must not be extended beyond the life of the board, the decision is 
based on the ground that the nature and character of the employment 
was such as to require the board to exercise supervisory control over 
the employee, and hence the contract was in the exercise of a govern­
mental function. So it has been held that a contract for the employ­
ment of a keeper of a county poorhouse for a period of three years was 
not within the power of a board of supervisors, whose members are 
elected for one year only. And the employment by a board of commis­
sioners of a physician to an office not baving a term fixed by law has 
been held not binding on the succeeding board. While contracts, if made in 
good faith, extending beyond the terms of the officers making them are 
ordinari1y valid, where the nature of an office or employment is such as 
to require a municipal board or officer to exercise a supervisory control 
over the appointee or employee, together with the power of removal, 
such employmcnt or contract of employment by the board, it has been 
held, is in the exercise of a governmental function, and contracts relat­
ing thereto must not be extended beyond the life of the board. Accord­
ingly. a contract of a council employing one to sprinkle streets for a 
year after a new council was elected and just before it assumed office 
was held void and contrary to public policy, and the new council might 
avoid the contract at its pleasure. However, in Indiana, it has been held 
that county commissioners may employ a superintcndent of an insane 
asylum for a period of five years, although extending beyond the term 
of the board ; but in an earlier case it was held that they could not 
employ'U legal adviser for a time extending beyond a date when all the 
members of the board as constituted would retire, unless re-elected. 

"On the other hand, a board of county commissioners has been held 
to have power to enter into a contract with an employee for his services 
for one year, although made on the Jast day of t he year, and two of 
the five members of the board were elected at the preceding November 
election and would enter into office soon after the first of the next year. 
So it has been held that architects may be employed to prepare plans 
and specifications and to supervise the work, until its completion, al. 
though the building may not be completed until after the tenure of 
office of the official board. And the employment of a physician by county 
commissioners for a period ex tending a little beyond their term has been 
held not invalid. Of course, a board of aldermen cannot make a con-
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tract for the employment of legal services for an unlimited time and 
irrevocable by their successors," 

This author apparently seeks to differentiate between contracts made 
by the municipality in a proprietary capacity extending beyond the life of 
the council and contracts made by the municipality in its governmental ca­
pacity. In this connection, it may be said that it has been held by this office 
that a municipality operates a municipal Jiquor store in both a govern­
mental and proprietary capacity. 

The doctrine of the Egan case was at least impliedly overruled by the 
case of Manley v. Scott, 108 Minn. 142. In that case it was held that a 
board of county commissioners (n continuing body) could hire a morgue 
keeper fol' a period extending beyond the term of those composing the board 
at the time the contract of employment was made. Therein the court placed 
emphasis upon the fact that the board was a continuing body, "and the 
election of new commissioners has no other legal effect than to partially 
change the personnel of the body." 

The court further said : 

"The morgue keeper is ' an employee, and not a public officer. His 
selection and employment for a definite and reasonable term in no manner 
interferes with the proper discharge of the duties of the board of county 
commissioners, nor does it deprive the board of full power and proper 
control over the things and matters submitted to its care by the stat­
utes . It is conceded that the person employed by the board on December 
31, 1908, was and is a suitable person to perform the duties required 
to be performed by him. Having the power at that time to employ a 
morgue keeper, there is no implied limitation upon that power which 
restricts the possible term of employment to the time when any mem­
ber or members of the board shall go out of office. The contract made 
in this insta nce was fair and reasonable, and no question of fraud or 
collusion is even suggested. Such being the facts, we can conceive of no 
principle of pubJic policy which is violated by the contract in question. 
The contract being thus valid, the board, after the new members quali­
fied, had no power to revoke or rescind it without cause being shown." 

In view of the foregoing, it is my opinion that if a contract hiring a 
bartender for three years is not unreasonable, if it is not arbitrary, if it is 
free from caprice or wilfullness and if otherwise fair, it would be upheld 
even though the membership of the council might change during the three 
year period. The village council is a continuing body, as is the board of 
county commissioners. Of course during the three year term the bartender 
would be subject to discharge for cause as any other employee. 

Pine City ViJlage Attorney. 

May 7, 1945. 

RALPH A. STONE, 
Assistant Attorney General. 

21S-R 



LIQUOR 137 

65 
Stores-Establishment-After dry county votes wet in county-wide election, 

the sale of intoxicating liquor becomes lawful in municipalities which 

did not vote dry at the last local option election therein. 

Facts 

Clearwater County was a dry county because it voted against t he repeal 
of prohibition. Howe ver, on September 3D, 1946, in a county-wide election 
the county voted wet. The vi1lage of Bagley (which voted overwhelmingly 
dry in the county-wide election) voted wet at the last local option elec tion 
in sa id village in 1911 or 1912. 

Question 

Whether t he village of Bagley may now issue licenses or establish a 

municipal liquor store? 

Opinion 

The answer to this question is in the affirmative. After the county-wide 

election on September 30, the sale of intoxicating liquor in municipalities in 

the county in t he manner provided by law became legal, except in a munici­

pality which at the last local option election therein voted dry. Minnesota 

Statutes 1945, Section 340.72. 

In my opinion, the fact that the "Indian lid" was in operation in Clear­
water County some years ago has nothing to do with the question. The 
village of Bagley may now either issue licenses or establish a municipal 
liquor store. Whether a municipal liquor store should be established rests 
in the discretion of the council. No election is necessary on that question. 
If a municipal store is established, no licenses should be issued. 

If the interested citizens of Bagley wish their village to be dry, they 

can have an election on that question in December by following Minnesota 

Statutes 1945, Sections 340.20, 340.21. If at such election, the majority is 
"against license," then and thereafter no licenses can be granted or municipal 

store operated until s uch vote is reversed at a subsequent election. 

Clearwater County Attorney. 

October 4, 1946. 

RALPH A. STONE, 
Assistant Attorney General. 

218·G·13 
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66 
Stores-Financing of. 

Facts 

The Village of Delhi, at an election in December, voted to establish a 
municipal1iquor store; no levy has been provided to lay in a stock of goods 
to supply the store; they have no money available in any general or special 
funds, and the levy made for next year will not be sufficient to do more than 
pay the general operating expenses of the village for the ensuing year. 

Question 

As to how it may be possible to raise the sum of $1500 to $2000 to lay 
in a stock of goods with which to operate a municipal liquor store. 

Opinion 

It is my opinion that the village would have the power to enter into a 
contract with a supplier of liquor whereby the vendor would furnish the 
Jiquor and look only to the receipts of the liquor store for payment of the 
contract of purchase. See Williams v. Village of Kenyon, 187 Minn. 161, 
224 N. W. 558 j Davies v. Vil1age of Madelia, 205 Minn. 626, 534, 287 N. W. 
1; Hendricks· v. City of Minneapolis, 207 Minn. 151, 290 N. W. 428, and 
Struble v. Nelson, 217 Minn. 610, 15 N. W . (2) 101. 

It has been held that under such a contract no debt of the municipality 
is created or incurred which might affect the constitutional or statutory 
debt limit fixed. Williams v. Village of Kenyon, supra. 

67 

Redwood County Attorney. 

February 2, 1946. 

KENT C. VAN DEN BERG, 
Assistant Attorney General. 

21B-R 

Tax - Village has no autho rity to levy a gross sales tax on intoxicating 
liquors sold in t he village. 

Question 

Has the village council authority to levy a gross sales tax on all intoxi­
cating liquors sold in the village '! 

Opinion 

The answer to this question is in the negative. A village possesses only 
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such power to tax as is conferred upon it by the statu tes, and the statutes 
do not grant power to a v illage to levy a gross sales tax. 

Goodhue Village Attorney. 

April 23, 194G. 

RALPH A. STONE, 
Assis tant Attorney General. 

519-Q 

NON-INTOXICATING MALT 

68 
Clubs-License-Baseball Association is a bona fide club eligible for li cense 

-Grandstand at baseball field covered by county board license is not a 
room within the meaning of Laws 1945. Chapter 589. 

Facts 

liThe Albert Lea Baseball Association, Inc., is organized solely for 
the purpose of managing a local baseball t eam. It leases the ball park 
owned by the City of Albert Lea on a part-time basis . . The city corpor­
ate limits cross the fi eld . The grandsta nd and approx imately one-half 
of the area lie outside such corporate limi ts . Admiss ion is charged the 
public for attendance at games. 

"The Association is making a pplication to the Board of County 
Commissioners for an on-sale malt liquor license under the provisions 
of the non-intoxicating malt liquor laws, as amended by Chapte rs 589 
and 595, Laws of Minnesota, 1945. The application has been approved 
by the town board. 

''It is understood non-intoxicating malt liquor will be sold in the 
grandstand and other facili t ies provided for spectators, by employees 
who pass among the attendants and will be consumed on the premises." 

Question 1 

"Is the Baseball Association a 'bona fide club,' wit hin the definition 
of Subdivis ion (2) of Section (1) of Chapter 595, Laws of 1945, which 
provides among other things: 

" 'A bona fide club· •• is an organization f or the promotion ot 
sports, where the serving of such non-intoxicating malt liquor is inci­
dental and not a major purpose of the club' ; 

thereby qualifying itself for such on-sale license'!" 

Opinion 

In my opinion the incorporated baseball association comes squarely 
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within the definition of a bona fide club as used in the non-intoxicating malt 
liquor law, assuming that the purpose of the organization is the promotion 
of baseball games. 

Question 2 

"The last paragraph of Chapter 589 provides : 

" 'Persons holding license issued by the County Board shall not per­
mit any minor to loiter or r emain in the room where non-intoxicating 
mal t liquor is being sold or served unless accompanied by his parent 
or legal guardian. 

"If such license is issued, does this preclude attendance by minors, 
unaccompanied by parent or guardian, at ball games where non-intoxi­
cating liquor is sold 1 In other words, is the presence in the grand­
stand and other f acilities for spectators, of minors, permitting t hem to 
' loiter or remain in the room where non· intoxicating malt liquor is 
being sold or served'?" 

Opinion 

Laws 1945, Chapter 589. was enacted to regulate and control taverns 
in rura l areas. The word Hroom." as used in this law, r efers to t he room in 
any such rural tavern where 3.2 beer is sold. A grandstand is not a room 
within the meaning of this law. 

69 

Freeborn County Attorney. 

August 13, 1945. 

RALPH A. STONE, 
Assistant Attorney General. 

218-G-15 

Licenses-Applicant-County board-Absent recommendation by the sheriff, 
absent statement by him that to the best of his knowledge applicant has 
not violated the liquor law within preceding five years , and absent s tate· 
ment by the sheriff that in his opinion a pplicant will comply with t he 
law, license should not be issued. 

Facts 

"A has submitted an application for an ON SALE l icense to sell 
malt liquors in t he unorganized territory of this County. There is no 
record of any violation of the liquor laws during t he five years last past. 
The County Attorney has submitted a favorable recommendation in 
writing, the Sheriff has been requested to submit his r ecommendation 
but has stated orally to t he Board he is unfavorable to the applicant. II 
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Questions 

"Can the County Board grant A such license if the report of the 
Sheriff or County Attorney is unfavorable and oppose t he granting of a 
license even though there is no conviction of any nature against A? 
Can they (County Board) act on the application if e ither the Sheriff 
or County Attorney after request refuse to submit a written report or 
r ecommendation ?" 

Opinion 

The statute applicable to the situation is Minnesota Stntutes 1945, Sec­
tion 340.01, Laws 1945, Chapter 589. This statute governs the issuance of 
non-intoxicating malt liquor licenses by county boards. One paragraph of 
this statute reads as follows: 

"No license shall be issued or renewed by the county board after 
application has been made therefor until said county board shall have 
secured t he wl'itten recommendation of the sheriff and of the county 
attorney. Said recommendation shall be accompanied by a statement 
attesting that to the best of their knowledge the applicant has not, 
within a period of five years prior to the date of such application, vio· 
lated any law relating to the sale of non·intoxicating malt liquor or of 
intoxicating liquor and that in their judgment the applicant will com­
ply with the laws a nd regulations relating to the conduct of said busi­
ness in the event said license is issued or renewed. Before issuing or 
renewing any license, the county board shall consider the recommenda­
tion of the sheriff and the county attorney, the character and reputa· 
tion of t he applicant, the natu.l'e of the business to be conducted and the 
type of premises and propriety of the location of sa id business." 

Under this law the county board cannot issue a 3.2 beer license unless 
and until the board has secured a recommendation by the sheriff. The word 
"recommend" must be given its usual and ordinary meaning. 

Funk and WagnaU's new standard dictionary defines the word "recom· 
mend" as follows: 

"To commend to the attention, favor, or use of another; offer with 
favorabl e representations; praise as desirable, advantageous, trust­
worthy or advisable ; speak in behalf of." 

Adopting this definition, the word "recommendation" should be and is 
construed as requiring a favorable commendation from the sheriff. To so 
hold is a reasonable construction of the law. The sher iff of the county is 
charged with the enforcement of the law therein, and is particularly charged 
with the enforcement of the liquor laws. Lack of law enforcement is blamed 
upon him. His is t he duty and responsibility. To adopt a construction which 
would permit the doing of something which might prevent or hinder him 
in the performance of his duty should not be adopted. 

There is another requirement in this statute which must be complied 
with before the board can issue a license. Said law requires that the recom. 
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mendation of the sheriff must be accompanied by his statement that in his 
judgment the applicant for a license "will comply with the laws and regu­
lations relating to the conduct of said business in the event said Hccnse is 
issued or renewed." In this case t he sheriff refuses to make any such ac­
companying statement . In the absence of such a statement it is my opinion 
that the county board is prohibited from issuing a license. 

The statute also requires that the sheriff's recommendation shall be 
accompanied by his statement that to the best of his knowledge the appli­
cant has not within a period of five years prior to the da te of the applica­
tion violated any law relating to the sale of non-intoxicating liquor. Such 
a statement from the sheriff is lacking. Your statement is that there is no 
record of any violation of the liquor laws by the applicant during the pre­
ceding five years. This is not conclusive proof that the applicant has not 
violated the law. The sheriff may be of the honest opinion that the appli­
cant has violated the law during the preceding five years. Many persons 
violate the law who are not prosecuted or convicted. It may be that the 
sheriff cannot honestly state that to the best of his knowledge the applicant 
has not within a period of five years violated any such law. Until the sheriff 
makes such a statement to accompany his recommendation as r equired by 
the statute, the county board should not issue the license applied for. 

It would not be conducive to law enforcement that the county board 
could issue a license to a person as to whom the sheriff is unwilling to give 
a statement that to the best of his knowledge such person has not violated 
the law. It was not the intention of t he legislature to pel'mit the issuance 
of a license to a place which the sheriff is unwilling to recommend or certify 
to as aforesaid. 

This opinion assumes that the sheriff is acting honestly and in good 
faith and in the exercise of what he honestly believes to be his duty. 

70 

Cook County Attorney. 

August 16, 1946. 

RALPH A. STONE, 
Assistant Attorney General. 

217-B-2 

Sale-Dance halls-Minors-Rural taverns-Minors should not be permitted 
to remain at a dance where 3.2 beer is sold. 

Facts 

Under consideration is an application by the proprietor of a dance pa­
vilion for an on-sale non-intoxicating malt liquor license, and approval by 
the County Attorney is required by Laws 1945, Chapter 589, before such 
license can be issued. 
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The dance pavilion consists of one large building, all on one floor. There 
are booths around the sides of the dance floor and in one end of the build­
ing near the front entrance is the bar. At one time the proprietor served 
lunches on the night when a public dance was held. The main business is 
the operation of a public dance. Dances have been held twice a week during 
the war. Formerly dances were held nearly every night. 

Question 

Assuming that application is approved and an on-sale non-intoxicating 
malt liquor license is issued for this place, would the proprietor be required 
to exclude minors and prevent them from attending dances unless accom­
panied by parent or guardian? 

Opinion 

Laws 1945, Chapler 589, provides that persons holding licenses issued 
by a county board shall not permit any minors to Hloiter or remain in the 
room where non-intoxicating malt liquors are being served or sold unless 
accompanied by their parents or legal guardians." 

The statute provides that a minor shall not be permitted to remain in 
the place where beer is sold. It covers just such a case as that described 
by you. A minor should not be allowed to attend and remain at such a pub­
lic dance in a room where 3.2 beer is sold if unaccompanied by parent or 
guardian. 

It is not like a case of a minor going into a restaurant to buy a meal 
and leaving when his meal is finished. 

This applicant can take his choice. If 3.2 beer is to be served upon the 
premises, the proprietor must exclude minors from the dance hall. If he 
permits minors in the dance hall, he should close up the bar and cease to 
sell 3.2 beer during all the time that minors are permitted to remain in the 
establishment. 

As to what constitutes "remain" or " loiter" is a question of fact to be 
determined by the facts in each particular case. However, in the case men­
tioned by you, I think the facts require the answer heretofore given. 

Each proprietor should adopt a safe and sane course if he wishes to 
secure a renewal of his license. He must so conduct his place as to meet 
with the approval of yourself and the county sheriff. He should be guided 
in his conduct by the advice given him by the county attorney. 

Mower County Attorney. 

June 9, 1946. 

RALPH A. STONE, 
Assistant Attorney General. 

217-F-3 
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71 
~ale-Dance halls-Minors-Sale of beer in room adjoining room where 

minors dance-Permitting beer to be drunk in room where minors dance 
~uestion of fact whether place of entertainment is injurious to morals 
of minors-L 1945, C 589. 

Example 1 

"This fellow has two buildings which arc joined together, t here be­
ing a doorway between the two buildings. The front building is used 
for a resort store and there is beer sold in the place. The back building 
is a dance hall. Minors, of course, attend these dances." 

Question 1 

Can beer be sold in t he front building even though it connects by a 
doorway to a dance hall where minors will be dancing 1 

Opinion 

Laws 1945, Chapter 589, makes it unlawful for the licensee to permit 
a ny minor to loiter or remain in the room where non-intoxicating malt liquor 
is being sold or served. Whether the premises where a dance is being con­
ducted are within the room where the beer is being sold, would be in most 
ca ses a question of fact. The application of the law mentioned does not 
extend beyond the room where the beer is being sold, but the word "room" 
should be g iven such a construction as to effectuate the purposes of t he law 
which were to prevent the minor from getting beer or being present where 
it is served or sold. Whether the dance hall room is a part of the room 
where the beer is being sold depends to a large extent upon the character 
and size of the opening between the two rooms. That opening mig ht be so 
large that t he two rooms are practically one. So the character of t he open­
ing between t he two rooms must be taken into consideration in determining 
whether a minor in the place where dancing is being done is in t he room 
where t he beer is being sold. 

Question 2 

If so, can the patrons buy the beer in the room which is used for t he 
store and beer parlor and take the bottles of beer into the dance hall? 

Opinion 

On sale non-intoxicating malt liquor licenses permit a licensee to sell 
such liquor on the licensed premises for consumption on the licensed prem .. 
ises only. 

This question calls also for the consideration of another law. See Min.., 
nesota Statutes 1941, Sec~~o~ Sp.60! Ma~on'~ Statutes 1927, Section 10140, 
rea~ing: 
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"Whoever permits any person under the age of 21 years to be or 
remain in any dance house, concert saloon, place where intoxicating 
liquors are sold or given away, or any place of entertainment injurious 
to the morals, owned, kept or managed by him, in whole or in part, or 
shall permit any person under the age of 21 years to play any game 
of skill or chance in any such place, shall be guilty of a misdemeanor 
and be punis hed by a fine of not less than $25.00." 

Whether the fact that the proprietor allows his patrons to sit around 
the dance hall drinking their beer makes t hat hall a place injurious to the 
morals of minors is a lso a question of fact. It would seem that such a state 
of facts would support a finding that t he premi ses constituted a place of 
entertainment injurious to the morals of minors, and that the proprietor 
could accordingly be found gui lty of a violation of Minnesota Statutes 1941, 
Section 617.60 above quoted. You are, of course, called upon to approve the 
issuance of licenses for these places in l'ural territory. As to such places 
you are in a much better position t han this oflice to determine whether 
t hey are places injurious to the morals of minors . 

Question 3 

Will minors be permi tted to go into the room where beer is sold and 
buy soft drinks if they don't loiter around there after purchasing the soft 
drinks? 

Opinion 

I am enclosing copy of an opinion of June 9, 1945, fi lc 217f-3. This 
opinion partial1y answers your questions. 

However, the same question arises as raised above. It would be an open 
question of fact whether the dance hall could be considered and found to 
be a place injurious to the morals of minors WCI'C such practices permitted. 

Example 2 

"Another dance hall has a counter in the end of the dance hall 
where beer in former years has been sold. Now minors will be dancing 
In the same room and the question is, whether it would be illegal to 
sell beer in that room while dances are held and attended by minors. 
If so, this operator said he could move the beer counter into a nother room 
which again is connected with the dance hall by a doorway." 

Question 4 

Whether it would be illegal to sell beer in the same room where the 
dance is carried on with minors in attendance. 

Opinion 

J think it would be clearly illegal to permit minors to remain anq to 
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dance in the same room where 3.2 beer is being sold on sale. What is said 
above as to connecting rooms also applies to this answer. 

Question 5 

Would it be illegal to sell beer in such adjoining room? 

Opinion 

The answer to this question is included in what is said above. An 
operator under such circumstances would clearly encounter the r isk of per­
mitting minors to remain in a place of entertainment injurious to the morals 
of minors. 

Example 3 

"Another feHow has a dance hall but sells beer in a separate little 
building which is apart from the dance hall. If he sells beer in this 
separate little building it seems to comply with Chapter 689," 

Question 6 

Would his patrons be permitted to take the beer out of the building 
where purchased and into the dance hall for consumption? 

Opinion 

The answer to this question is covered in the foregoing answers, and 
it would seem to me thnt it might be considered quite as injurious to the 
morals of minors to have the place in the room where 3.2 beer was being drunk 
as in the room where it was sold. A jury might so find. A licensee who 
permits minors in a place of business where such a practice occurs does 
so at his own risk. 

Otter Tail County Attorney. 

June 26, 1946. 

RALPH A. STONE, 
Assistant Attorney General. 

217-F-3 

MILITARY 
VETERANS 

72 
Licenses-Hawkers and peddlers-Transient merchants-Payment of fee for 

license not required - Business of transient merchant excepted _ 
MS1946, § 197.69. 
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Facts 
"A serviceman acquired a large supply of surplus war goods con­

sisting of clothing used by the Armed Forces , and now wishes to dispose 
of it in various villages in t his county. He proposes to lease a space 
in a vacant building or in a building partiaUy occupied to dispose of 
the property." 

Question 

" Would the fact that he had leased space in the village coupled 
wi th the fact that he is a veteran selling war surplus exempt him from 
the license requirements of the ordinance as well as from the county 
license 1" 

Opinion 

You do not advise us to t he license requirements of any village ordi­
nance. Absence of this information precludes us from giving you a decisive 
answer to your question. 

Veterans are entitled to a hawker's and peddler's license without pay­
ment of the license f ee upon compliance with Minnesota Statutes 1945, 
Section 197.59. 

Upon the facts submitted, we believe that the business proposed to be 
carr ied on is that of a transient merchant rather than a hawker or a ped­
dler. A peddler is one who travels from house to house with an a ssortment 
of goods for retai l. See definition of "peddler" in City of St. Paul v. Briggs, 
85 Minn. 290, 292. A hawker is one who cries goods and wares for sale on 
the street and from place to place. 

The term " tr ansient merchant" is defined in Minnesota Statutes 1945, 
Section 329.01. Sections 329.10 to 329.17 relate to the licensing of t he busi­
ness of a transient merchant. Hawkers and pedd lers are excepted. Section 
329.14. Veterans must comply with the provisions of this law and pay the 
license f ee and obtain a license as therein provided before they may engage 
in the business of a transient merchant. 

Even though a village ordinance required the payment of a license fee 
to obtain a hawker's or peddler 's license, vetel'ans would be entitled to such 
license without payment of the license fee. Section 197.59 supra. However, 
you will note that the last mentioned section does not except vet erans from 
the provisions and requirements of the transient merchant law, Section 
329.11, nor from the provisions of any ordinance regulating the business of 
a trans ient merchant. Veterans must pay the required license fee to trans­
act the business of a tJ'ansient merchant either under the state law or a s 
required by a village ordinance as the circumstances of each Case might 
require. 

Note : See Laws 1947, Ch. 170. 

VICTOR J . MICHAELSON, 

Caledonia Village Attorneys. 

August 21, 1946. 

Special Assistant Attorney General. 

290-J-IO 
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73 
Public employment-Military leave and reinstatement-The time provided 

by the state and federa l laws for making application to be reinstated 
in public employment after termination of military service is the same. 

Facts 

Section 8, Subdivision (B), paragraphs (A), (B) and (C) of the Selec­
tive Training and Service Act of 1940, as amended December 8, 1944, Chap­
ter 548, Section 1, 58 Stat. 798 (50 U.S.C.A ., Section 308, U. S. Code Con­
gressional Service 1944, No.8, p. 797), relates to persons inducted into the 
land and naval forces for training and service. The pertinent portions 
thereof read in part: 

U(B) In the case of any such per son who, in order to perform 
such training and service, has left or leaves a position, other than a 
temporary pos ition, in the employ of any employer and who ••• 
makes application for reemployment within ninety days after he is 
relieved from such training and service, or from hospitalization con­
tinuing after discharge for a period of not more than one year-

"(C) If such position was in the employ of any state or political 
subdivision thereof , it is hereby declared to be the sense of the Con­
gress that such person should be restored to such pos ition or to a posi­
tion of like seniority, status and pay,tt 

You call attention to Section 118 of the Civil Service Rules of the 
City of Duluth (Ordinance No. 6619, passed Mal'ch 1, 1943) and to Laws 
1941, Chapter 120, Section 2 (Minnesota Statutes 1941, Section 192,261, 
Subdivision 2), both of which provide in part that any employee on military 
leave of absence shall be reinstated upon certain conditions, including the 
condition that he makes written application for reinstatement to the ap­
pointing authority within 45 days after termination of such service, 

Question 

" ••• whether paragraph (C) or Subdivision (B) of the above 
quoted portion of the Act (Selective Training and Service Act of 1940, 
as amended December 8, 1944) has the effect of abrogating the Civil 
Service Rules of the City of Duluth and State of Minnesota, insofar as 
it specifies the time within which application for reinstatement must 
be made to the appointing authority," 

Opinion 

It is unnecessary to pass upon your question because at the recent ses­
sion of the legislature Minnesota Statutes 1941, Section 192,261, Subdivision 
2, was amended by Laws 1945, Chapter 489, to read as follows: 

"Except as otherwise hereinafter provided, upon the completion of 
such service such officer 01' employee shall be r einstated in public posi-
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tion, which he held at the time of entry into such service, or a public 
position of like seniority, status, and pay if such is available at the 
same salary which he would have received if he had not taken such 
leave, upon the following conditions: (1) that the term thereof, if lim­
ited, has not expired; (2) that he is not physically or mentally disabled 
from performing the duties of such position; (3) that he makes writ­
ten application for r einstatement to the appointing authority within 90 
days after termination of such service, or 90 days after discharge from 
hospitalization or medical t r eatment which immediately follows t he 
termination of, and results from, such service; provided s uch applica­
tion shall be made within one year and 90 days after termination of 
such service notwi t hstanding s uch hospitalization or medical treatment; 
(4) that he submits an honorable discharge or other form of release by 
propel' authority indicating that his military or naval service was sat­
isfactory. Upon such reinstatement t he officer or employee shall have 
the same rights with respect to accrued and future seniority status, effi­
ciency rating, vacation, sick leave, and other benefits as if he had been 
actually employed during the time of such leave. No officer or employee 
so reinstated shall be removed or discharged within one year thereafter 
except for cause, after notice and hearing; but this shall not operate to 
extend a term of service Jimited by law." 

You will observe that the time provided by the state and federal laws 
for making application to be reinstated in public employment after the 
termination of military service or after discharge from hospitalization fol­
lowing the tel'mination of such service is now t he same, It will be noted 
that Laws 1945, Chapter 489, refers not only to termination of military 
service and hospitalization, but also to medical treatment. This statute 
abrogates the provisions of the Civil Service Rules of Duluth which are 
inconsistent with it. 

74 

Dulut h City Attorney. 

April 26, 1945. 

PAUL JAROSCAK, 
Special Assistant Attorney General. 

120 

Records-Birth and Death-Laws 1945, Chapter 19 is not irreconcilable with 
Laws 1945, Chapter 512, Section 18. and will remain in effect a fter Jan­
uary I, 1946. 

Facts 

Laws 1945, Chapter 19, now in effect provides for free copies of birth 
and death records to veterans and others enumerated therein for certain 
purposes . Laws 1945, Chapter 512, Section 18, which takes effect January 
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1,1946, a lso provides f or the issua nce of free copies of birth and death cer­
tificates for cer ta in purposes. 

Questions 

14 (1) On a nd after J anuary I , 1946, wi ll Cha pter 512, Laws of 
1945, Sect ion 18, take precedence over Chapte r 19, Laws of 1945 1 

"(2 ) In your opinion, what evidence f or t he issuance of a free 
copy would be necessary?" 

Opinion 

Laws 1946, Chapter 512, desig nated therein a s the Unifor m Vital Sta­
tistics Act does not expressly r epeal Chapte r 19. This law is not enumera ted 
a mong those repealed by Section 37 . The rule of law as stated in Minnesota 
Stat utes 1941 , Section 645.39 is that u a later law shall not be construed to 
repeal a n earli er law unless the two a re irreconcilable." An examination of 
the provis ions of Chapter 19 shows that it extends not only to birth a nd 
death records but to marriage and divorce r ecords as well. Ma rriage a nd 
divorce records a re not vita l statist ics as defined in Chapter 512, Section 1, 
S ubdivis ion 2. 

Cha pte r 512, Section 18, in no way conflicts with Chapter 19. This sec­
t ion is much broadcr than Chapter 19 as to t he persons and organizations 
who may receive f ree copies of bir t h and death records. Under th is section 
everyone is enti tled to r eceive such free copies provid ing t ha t they a re 
" needed in connect ion with service in t he armed forces or the Merchant 
Mar ine of the United States or in t he presenta t ion of cla ims to t he Uni ted 
Sta tes Vetera ns Administration or the official veterans a dministration of 
any state or terri to ry of the United States." Subdiv is ion 2 of t his section 
is the same as Chapter 19, Section 2. Chapter 19 and Chapter 512, Section 
18, will, therefore, both be in effect after J anuary t, 1946, fo r their r e­
spective purposes. 

75 

Depa rtment of Health. 

August 17, 1945. 

IRVING M. FRISCH, 
Specia l Assistan t Atto rney General. 

3 10 

Records - Separation papers - Releas ing a veteran from active duty and 
placing him on an inactive status may be recorded in the office of the 
Register of Deeds under Minnesota Statutes 1941, Section 386.20. 

Facts 

Army and Navy officer s, unless r et ir ed, are released from active duty 
and placed on an inactive status . Some enli st ed personnel are also r eleased 
from active duty for various r ea sons. 
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Que~tion 

Should not the Register of Deeds accept these separation papers in lieu 
of discharges for recording? 

Opinion 

Yes , he should r eceive them for recording. In an opinion issued to you 
under date August 14, 1944, this office held that "for the purpose of securing 
benefits provided by the State of Minnesota f or honorably discharged vet­
erans , the certifica te of service (War Department Form 280) is in effect an 
honorable di scharge." It appears from the statement of f acts in that opinion 
that the certificate of service considered therein was lin Certificate of Serv­
ice from the army, which shows that he (the veteran) honorably served in 
active F ederal service and was transf erred to the Enlisted Reserve Corps." 
In other words. he was released from active duty. subject to recall thereto 
in the future. The essential facts in tha t matter with respect to the char­
acter of the separation papers were s imilar to those in t he instant matter. 

By authorizing veterans to record their certificates of di scharge in the 
office of the Register of Deeds of any county. the legislature extended a 
benefit to them. Minnesota Statutes 1941, Section 386.20. We hold that a 
veteran may avail himself of this benefit by record ing in a ny such office his 
separation papers which release him from active duty a nd place him on an 
inactive status. 

PAUL JAROSCAK, 
Special Assistant Attorney General. 

Commissioner of Veterans' Affai rs . 

March 16, 1945. 310-S 

MUNICIPALITIES 

BIDS AND CONTRACTS 

76 
Advertising-School districts-Right of school district to contract for clean­

ing of heating system by patented process without advertisement for bids. 

Facts 

H A firm which specializes in the cleaning of heating syst ems, by a 
patented process, has made a proposition to the board to clean the 
school system at a cost of approximately $900. The firm offering to do 
this work contends that it is not necessary for the board to secure 
competitive bids because their method of doing this work is covered by 
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exclusive patent and therefore i~ is not possible to secure bids which 
would be competitive." 

Question 

Whether or not there is any prOVISIon in the law whereby the school 
board can obtain materials or services covered by exclusive patent when the 
amount involved exceeds the legal limit of $500.00. 

Opinion 

The question you ask is not free from doubt. However j it was held by 
this office in an opinion given to the Commissioner of Education September 
30. 1932 (1932 Reports, No. 130), that "where an article is covered by a 
patent or copyright and that article may be purchased only from one person 
or concer n, it may be contracted for wit hout adver t ising for bids, notwith­
standing the above mentioned st a tute r equiring advert isement for bids f or 
contracts in excess of $500.00." The question asked there was with r ef er­
ence to the purchase of textbooks and library books copyrighted and pub­
lished by only one publishing house, with an exclusive right of sale. The 
foregoing lang uage contained in that opinion should be applied in the s itu­
ation you suggest. The opinion continues: 

"However, before a school district may decide to purchase a par­
ticular patented or copyrighted article it must appear that there is no 
other similar article or device which would accomplish s ubstantia lly the 
same results and meet the same needs." 

Undoubtedly t her e are many methods of cleaning heating systems, and 
ordinarily, jf the cost of cleaning a heating system would exceed $500.00, it 
would be necessary to advertise for bids. However, if the patented process 
referred to in your request is something entirely new and is so superior to 
t he ordinary methods of cleaning that the members of the board in good 
fai t h determine that the interests of the district will be best served by the 
use of that system, I am of the opinion that they would be justified in 
arranging for its use without advertising for bids. If, however, persons 
using other methods should be able to demonstrate that their methods were 
as effective and economical as the patented process, the letting of a con­
tract for doing this work without advertisement for bids might result in 
litiga tion which might be determined adversely to the school board. 

I suggest a careful reading of the opinion of September 3D, 1942, which 
covers the whole subject very thoroughly. 

WM. C. GREEN, 
Assistant Attorney General. 

Commissioner of Education. 

March 27, 1946. 707-A-12 
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77 
Day labor-School board owning building material may advertise for bids 

for labor and construction equipment and supervision to complete work, 
board to furnish additional material required. Board may furnish list 
of materials on hand to bidders and ask for bids for additional labor 
and material required to complete addition. 

Facts 

"The classroom building was a W.P.A. project. However, plans had 
been drawn for a complete structure which had included a gymnasium­
auditorium. At the time t he project was undertaken by W.P.A., it was 
not certain that all of the work could be completed and, therefore, only 
the classroom unit was undertaken. The School Board, however, pur­
chased approximately eighty or ninety per cent of the materials re­
quired to complete the gymnasium-auditorium. This material, accord­
ing to information of the School Board, is now stored at the site aud 
includes steel, steel trusses, steel decking, roofing, plumbing, heating 
and electrical requirements including conduit, pipe and fixtures. W e also 
understand that the rough and finished hardware is available. 

"There is some indication that one of the most practical ways of 
completing this structure might be the re-engaging of the former con­
struction superintendent, who is thoroughly acquainted with the ma­
terials on hand as well as all the details constructed and to be con­
stl'ucted, and proceeding on the d ay labor basis fol' the completion of 
the gymnasium-auditorium addition." 

Question 

1. Does the school board have the legal authority to proceed on a day 
labor basis? 

Opinion 

See Attorney General's opinion No. 186, 1914, l'eport and opinion dated 
June 23, 1925, file 707-D-4. 

Questions 

2. Could the boaI'd use the following procedure: Advertise for bids for 
labor and construction equipment and supervision to complete the work 
wherein the board would furnish the a dditional material required? 

3. Could the board furnish a list of the inventory of materials on hand 
which would be available to all bidders, and then ask for bids for the addi­
tional material and lahor required to complete the addition? 

Opinion 

In answer to your first question, the opinions r eferred to are still in 
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effect, and it is sti1l the opinion of this office thnt a school board has the 
power to do such work as you describe by day labor. 

In answer to your second question, inasmuch as the school board has 
certain of the material on hand, there is no reason why it cannot advertise 
for bids for labor and construction equipment and supervision to complete 
the work, the board to furnish the additional material required. This is upon 
the assumption that the words "additional material required" refer to the 
material now on hand. 

Under this construction of your second question, I see no difference be­
tween that and the third question , and the answer to the third question 
would be in the affirmative. 

WM. C. GREEN, 
Assistant Attorney General. 

Commissioner of Education. 

March 26, 1946. 707-D-4 

78 
Equipment-Power of county board to rent equipment to grade tax~forfeited 

land under L. 1945, C. 93 may be exercised without advertising for bids 
under M. S. 1945, § 375.21, Subd. 2. 

Facts 

"Minnesota Statutes 1945, Section 375 .21, Subdivision 2, prohibits 
counties having a population of more than 225,000 from contracting for 
the purchase of goods and materials or supplies of any kind for the 
county the estimated cost of which will exceed $500.00, without giving 
the published notice provided for therein." 

Question 

In counties of that class, may equipment for grading be rented for 
the purpose of grading tax-forfeited lands, without giving the notice as 
required by the statute cited, when the total rental charge is known in 
advance to exceed $500? 

Opinion 

The rental of equipment is not "the purchase of goods, materials or 
supplies." The authority to do the grading is found in Laws 1945, Chapter 
93. A strict construction of Section 375.21, Subdivision 2, does not limit the 
power of the county board in the rental of equipment for grading under its 
authority granted in Laws 1945, Chapter 93. Since it does not clearly appear 
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that the legislature intended such limitation, it is my opinion t hat it does 
not apply. 

79 

Public Examiner. 

October 16, 1946. 

CHARLES E. HOUSTON, 
Ass istant Attorney General. 

707-A-7 

Escalator clause-Public utilities-Light and power-Purchase-Plans and 
specifications-Right of a municipality engaged in supplying of electric 
power, heat, and water to enter into a contract carrying price and ma8 
teria) adjustment clauses-Charter, City of Rochester, C XV, §§ 267-287. 

You have asked the opinion of this office with reference to a proposed 
new power plant construction, the cost of which will be in excess of $1,000,-
000. Your particular question goes to the matter of the right of the Utility 
Board of the City of Rochester to accept bids containing so-called "Escala­
tor Clauses." You have enclosed with your request a communication from 
the Superintendent of your City Electric Department to you, which sets up 
quite completely and concisely the situation which confronts you. This letter 
reads a s follows: 

"At a meeting of the Public Utility Board on December 12th a 
motion was made regarding an opinion on the following matter. So that 
you will have an understanding of why we are asking for this opinion 
1 will briefly outline the problem confronting us. 

"In January of 1946 we intend to advertise for bids on our new 
Power Plant construction. The cost of this project will be in excess of 
$1,000,000. In a ll probability the regulations of the Office of Price 
Administration will still be in effect at the time we take bids. To pre­
vent discrimination between the bidders, and to be able to analyze our 
bids on the same basis, we feel that there should be incorporated in our 
specifications a clause cover ing t he procedure which will be followed 
for price adjustment of any contract which we will award. 

"Under present conditions manufacturers and general contractors 
are refusing to bid on municipal work where the contract is in excess of 
$25,000 or the delivery time is in the excess of six months. In instances 
where they do submit bids they have been inserting their own price 
adjustment clauses or Escalator Clauses. These clauses vary in t heir 
terms depending upon t he type of equipment supplied, and also, between 
the different manufacturers of the same equipment. Other municipali­
ties in this state and other states have found it difficult to properly com­
pare bids with these variations existing, and the question of the legality 
of awarding contracts on this basis has been questioned . 

• • • 
"Exhibit A, which is attached to this letter, is a typical Escalator 

Clause which is being used by several of the major manufacturers on 
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all of their contracts with private concerns, and has been attached to 
proposals submitted to municipalities. 

"Exhibit B, which is also inclosed, is a copy of a report which I 
submitted to the Public Utility Board. You will note from this report 
that we are now in a critical situation insofar as present plant capacity 
is concerned. The new Power Plant construction will not be ready for 
service for approximately two years. By that time it is forecasted that 
our load will be much greater. As we are an isolated plant and have no 
transmission line connections with outside utilities, we must rely on 
our own equipment to supply the City of Rochester, therefore, before 
the new Plant is constructed we will have serious overloads even on 
our reserve equipment. This is pointed out as a reason why we must 
take bids as soon as possible and not wait for the removal of O.P .A. 
rules or modifications. 

11 
"We would appreciate your opmlon on the question a s to whether 

a municipal public utility. engaged in the supplying of electric power, 
heat. and water. can legally enter into a contract which carries price 
and material adjustment clauses." 

Exhibit "A" attached to the superintendent's letter is as follows: 

"MATERIAL AND SHOP LABOR PRICE ADJUSTMENT CLAUSES 

"( 1) The price quoted, $ ....... .• is based on the company's material 
costs and wage rates as of October 1. 1941, in a ccordance with Revised 
Maximum price Regulation No. 136, issued by the Office of Price Ad­
ministration. 

H(2) Because of increases in the Company's material costs and 
wage rates s ince October 1, 1941, the price as of the date of this pro-
posal would be $ ... ..... , were it not for the necessity for compliance with 
Revised Maximum Price Regulation No. 136. 

"(3) The price quoted in Par. 1 is to be increased to the amount 
stated in Par. 2 and. in addition, it is to be adjusted for changes in ma­
terial costs and in average hourly shop wage l'ates from those presently 
being paid by the Company. provided that-

"(a) Existing OPA Price Regulations have been amended to permit the 
Company to invoke escalation and then to the extent permitted by 
OPA, or 

<feb) OPA Regulations controlling the Company's prices have been 
abandoned and no other Governmental Agency is permitted by law 
to control the Company's prices. 

" (4) Adjustment in price beyond that stated in Par. 2 for changes 
in material costs and shop wage rates from those presently being paid 
by the Company follows: 



MUNICIPALITIES 157 

"(a) MATERIAL PRICE ADJUSTMENT: The price included in Par. 
2 for equipment to be manufactured by the Company is based upon 
the following material costs: 

Plate, Structural and Bars: Average base price per 100 lb. f .o.b. 
steel mill as of the date of this Pl'oposal. 

Steel Tubes : As per published tube price schedules f.o .h. tube mill 
as of the date of this proposaL 

Alloy Steel Tubing: Price as of the date of this proposal. 
The price shaH be adjusted $ ........ for each 5 cents per 100 lb. in-
crease 01' decrease in the average pl'ice of plate structural and 
bars and $ ........ for each 5 cents per 100 lb. increase or decrease 
in the price of tubes; if the incr ease or decrease per 100 lb. is 
different from 5 cents per 100 lb., adjustment is to be made in 
the proportion that the increase or decrease bears to 5 cents per 
100 lb. The Company will order the necessary materials not later 
than 30 days after receipt of approval of setting drawings . The 
contl'act price is to be increased or decreased, dependent upon the 
prices actually paid by the Company. 

U(b) WAGE ADJUSTMENT: The price included in Par. 2 for equip­
ment to be manufactured by the Company is based upon its .. 

.................. average hourly straight-time shop wage rate. In the 
event t hat the average hourly straight-time shop wage rate for 
the months in which the equipment is in the process of manufac-
ture is higher or lower than the ........... . average hourly straight-
time shop wage rate, the price shall be increased or decreased by 
$ ....... ..... for a difference of 1 cent between the average hourly 
straight-time shop wage rate paid by the Company and the ......... . 
average hourly straight-time shop wage rate. If the difference in 
average hourly straight-time shop wage rate is more or less than 
1 cent, adjustment in price shall be made in the proportion that 
the difference bears to 1 cent. For the pUTpose of adjustment of 
the contract price, the average hourly straight-time shop wage 
rate shall be the sum of the amounts obtained by multiplying the 
average hourly stl'aight-time shop wage rate, for each month that 
the equipment is in the process of manufacture, by the actual shop 
labor hours expended upon the contract in each such month, di­
vided by the total shop labor hours expended on the contract. The 
average hourly straight-time shop wage rate for any month shall 
be determined by dividing the total wages, exclusive of overtime 
and bonus-time, paid to all hourly employees at t he Company's 
Barberton, Ohio Works for such month, by the total number of 
hours actually worked for which such employees were paid such 
wages as shown by the Company's pay-roll records . 

U(c) The amounts included in Par. 2 for equipment and l or services not 
manufactured or performed by the Company, including, 
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are based upon prices current at the time of making the proposal. 
In the event that the suppliers of such equipment and l or services 
increase or decrease prices to t he Company, because of increases 
or decreases in their materia l costs or wage rates at the time of 
fulfilling their orders, the contract price shall be adjusted by the 
actual increase or decrease which the Company must pay to such 
suppliers. The Company will provide the Purchaser with copies of 
all ava ilable price adjustment provisions of such s upplier s upon 
request. 

lI(5) Payments of all such price adjustments shall be due upon 
receipt of the invoice or credit, as the case may be. 

lI(6) Any change in the price stated in Par. 1 by reason of any of 
the escalation clauses in Pars. 3 and 4 will be billed to the Purchaser 
not later than 90 days after fina l shipmcnt." 

Exhibit liB" attached to his Jetter is a general report to the Public 
Utility Board, stating in more detail the situation summarized in the super­
intendent's letter, in which the superintendent states the emergency which 
confronts the City of Rochester and his belief that you cannot have a suc­
cessful letting without E scalator Clauses being submitted in the proposals . 

Your request poses n very difficult question a nd one upon which [ have 
. been unable to find any authority whatsoever . In g iving this opinion its 

general effect must be considered because, while representatives of the City 
of Rochester are controlled by the charter of that city, the provisions of 
that charter are very similar to statutory provisions governing the state 
and a number of its municipalities and to chnrters of other home rule cities. 
The portions of Chapter XV of the Charter of the City of Rochester here 
material read as f ollows: 

"Section 275. All contracts for commodities or service to be fur­
nished or performed for the City, or any department thereof involving 
an expenditure of more than Five Hundred Dollars ($500) shall be 
made as in t his chapter provided, and not otherwise. The words 'com­
modities' and 'service' as used in t his chapter, shall be construed to in­
clude all work, labor, materials, supplies or other property and all 
lighting and other service, and all loca l or public improvements. The 
word 'contract' as used in this chapter, shall be construed to include 
every agreement, in writing or otherwise, executed or executory. by 
which any commodities, work, or scrvice are to be furnished to or done 
for the City, and every transaction whereby an expenditure is made or 
incurred on the part of the City or any department or any officer 
thereof. 

• • • 
"Section 277. Before advertising for bids, the Common Council or 

Board, shall cause to be prepared by the proper department or officer 
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of the City, and filed with the Clerk, detailed plans and specifications 
for the proposed contract for commodities and service and if the Com~ 
mon Council, or Board, shall desire to consider different methods or 
different commodities, it shall cause to be prepared separate estimates 
for each method or each variety, of commodity which it desires to con­
sider. 

"Section 278. After filing the same, the Common Council shall di­
rect t he City Clerk, or, if the matter is in the hands of a Board, such 
Board shall direct its clerk or secretary to advertise for bids for doing 
or furnishing said commodities or service in accordance with such con­
tract, plans or specifications, and, if there be specifications for differ­
ent methods or different commodities, or both, he shall advertise for 
bids for doing or furnishing said commodities or service in each of said 
respective ways. Such advertisement shall be published in the official 
paper, once at least one week before the letting of the contract and in 
such other manner as the Common CounciJ, or such Board, may direct. 

"All advertisements for bids shall clearly state that such bids are 
to be received and opened at a public meeting of the Common Council 
in the Council Chambers, or of such Board at its usual meeting place, 
upon a certain day and hour. 

• • • 
HSection 280. At the time and place mentioned in the advertise­

ment for bids, the Common Council shall meet in public session and 
publicly receive, open and read all bids that may be presented. * * * 

HSection 281. The Common Council or Board shall act upon such 
bids and determine which one shall be accepted. All contracts shall be 
awarded to the lowest reliable and responsible bidder complying with 
the foregoing r equirements, provided, that the Common Council, or 
Board, may reject any bids which it may deem unreasonable or unre­
liable, and the Common Council, or Board, in determining the reliability 
of a bid, shall consider the question of the responsibility of the bidder 
and his ability to perform his contract, without any references to the 
responsibility of the sureties upon his bond, and any person who shall 
have defaul ted in any contract awarded by the City, except as to time, 
or who within ten years prior to said bidding shall have refused to 
enter into a contract after the same shall have been awarded to him, 
shall not be considered a reliable and responsible bidder . 

"The Common Councilor Board may reject any or all bids and 
abandon the proposed contract, or it may require the Clerk or Secretary 
to re-advertise for new bids in the manner hereinbefore provided and 
the Common Council or board may again reject all bids. After r eceiv­
ing a bid. or bids. or after having advertised and not having received 
any bid. the Common Council, or Board may either abandon the pro­
posed contract or cause the proper department of the City to procure 
the necessary commodities, implements, machinery, labor and service 
and carry out the proposed improvement, work 01' other purpose. * * • 
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HSection 283. Before any contract whatever for the doing of any 
work or labor, or furni shing any skill, or material, or commodity to the 
city f or the erection, construction , r epair or a lteration of any bridge, 
public building or any other publ ic structure, work or improvement ~r 
in the making of any public improvement whatever or for performing 
any labor or f urnis hing mater ial or commodi t ies, shall be valid for any 
purpose, the contractor therefor shall enter in to a bond with the city. 
for the use and benefit of the city and of a ll other per80ns who may 
pe rform any work or labor or furn ish any skill or material in the exe­
cution of such contract, conditioned to pay as t hey become due all just 
claims for all work and labor performed and all skill and material fur­
nished in the execution of such contract, and a lso to save t he city harm­
less from any cost or expense, that may accrue on account of the doing 
of the work specified in such contract, and also to complete such con­
tract accord ing to its terms, and to comply with all the requirements 
of law, which bond shall be in an amount to be fi xed by the Common 
Council or Board not less than the contract price agreed to be paid for 
the performance of such cont ract. * * * 

"Section 284. In case of emergency, and when t he delays occa­
s ioned by the stl·ict compliance with this char ter relative to the fur­
nishing of commodities, or performa nce of work or services, will cause 
great da mage to the public interest, or endanger public safety, t he head 
of any department, with the writ ten approval of the Mayor, may make 
necessary repairs by day labor and procure materials therefor in the 
open market. 

• • • 
"Section 287 . Any contract made in violation of the prOVISIon of 

this chapter shall be absolutely void, and any money paid on account of 
such contract by the city, or any department 01' ofllcel' thereof, may be 
recovered by the city, without restitution of the property or the bene­
fits received or obtained by the city thereunder." 

In n consideration of the problem we must keep in mind certain funda­
mentals : 

(1) There must be real competit ive bidding; that is, each bidder must 
be given t he opportunity to bid on t he same bas is . 

(2) The bids must be in such form t hat the council can determine who 
is the lowest bidder, reliability and responsibility being a ssumed. 

(3 ) The contract price t o be bid must be suffici ently definite to furnish 
a measure of t he minimum bond to be entered into by the contractor. 

(4) The contract price must be sufficiently definite so that it may be 
determined whether any indebtedness to be incurred is within the debt limit 
of the municipality. 

(5) ]n the case of the s tate and of a number of municipalities in the 
state, where it is required that expenditures be limited to appropriations, 



MUNICIPALITIES 161 

the contract pri ce must be sufficiently definite to a llow a determination as 
to whether such a requi rement has been complied with. 

(G) In case of the state and certain municipalities, where it is required 
that no payments be made and no obligation incurred against any fund, 
a llot ment, or appropriation unless t he proper ofilccl' has certified that there 
is a suffic ient unencumbered balance in such fund, allotment, 01' appropriaw 
t ion to meet t he sa me, the contract price must be suffic ien tly defini te to per­
mit such an encumbrance; at least there must be a maximum figure defi­
nitely agreed to to permit a maximum encumbrance. 

In my opin ion, it would be out of the question simply to adverti se for 
bids w it h ol'dinu l'Y s pecifications and permit each bidder t o insert hi s own 
Escalator Clauses. I do not believe t hi s would permit free and open com­
petition, and, furt he r, I do not see how a 1)1'opel' determination could be 
made as to what is t he lowest bid un less it s hould ha ppen that the Escalator 
Clauses in each bid wcre uniform. 

I am, t herefore, of the opinion that, if it is to be held that Escalator 
Clauses of t he general character set fo rt h in Exhibit "A" of t he superin­
tendent's letter he retofore quoted are to be included in bids, the city s hould 
incorporate in its specifications t he t ype of price adj ustment it will accept. 
There will probably be no particular difficulty in specifying t he material 
price adjustment r eferred to in (4) (a) of Exh ib it "A." I question the 
method of wage adjustment set out in (4) (b) because such a clause makes 
that adjus tment depend upon the situa tion exis ting in the plant of the indi­
vidual bidder. It might be possible to specify a wage adjustment predi­
cated upon some index which could be applied to all bidders. 

With ref e rence to t he adjustment provided for in (4) (e), we are again 
me t with the problem as to how a uniform speci fica tion might be framed 
because these supplicrs of different bidders mig ht make diffe rent increa ses 
or decreases in t hei r prices. Again the question arises as to whether 01' not 
a uniform speci fication could be framed which would apply equaIly to a ll 
bidders. 

Assuming t hat specifications could be fJ'amed of such character that a ll 
bidders would be bidd ing on an equal basis and a compar ison of the prices 
bid in clauses (t) and (2) of Exhibit lO A" would be the only thing necessary 
to determine who was t he lowest bidder (equal reliability and responsibility 
being assumed), I am of the opinion that there would be no objection to 
bids containing such uniform Escalator Clauses from the s tandpoint of 
allowing free and open competition. 

We must then consider the matters of bond, debt limi t, appropriations, 
and encumbrance. I do not see how the requ irements of statutes and char­
ters wit h r eference to these matter s can be met unless n maximum price is 
stated in each bid. If s uch a maximum price were not stated, it would be 
impossible to determine under Section 283 of you I' charter the minimum 
amount of the contracto r's bond. In case of any municipa li ty, it would not 
be poss~b) e to determine whether it might not be necessary to exceed the 
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statutory debt limit in order to meet the final cost of a project. If a specific 
appropriation were made for the purpose of constructing a utility. it would 
not be possible to determine whether or not the final cost would be within 
the limits of t he appropriation. In the case of the state and of municipali­
ties, where an encumbrance of funds is required, i t would not be possible 
to make s uch an encumbrance without knowing the maximum amount which 
would be payable under the contract. I am, therefore, of the opinion that, 
if bids with Escalator Clauses are to be permitted, t hey must not only be 
based upon specifications setting out standard bases of adjustment, but that 
a maximum cost must be stated in each bid. 

As to the practical proposition that it might be impossible to secure 
bids under the conditions stated, the answer would appear to be found in 
the second paragruph of Section 281 of the charter, permitting the procure­
ment of the necessary commodities , implements, machinery, labor, and serv­
ice by the city when it appears that the work cannot be let by contract , 

80 

Rochester City Attorney. 

J nnuary 16, 1946. 

WM. C. GREEN, 
Assistant A ttorney General. 

707-B-7 

Excavation work-One contract may not be added to another without adver­
tising for bids-Village may advertise contract for all excavation work 
to be done in the village in one year. 

Facts 

liThe Village of Hopkins has a municipal water system and a sani­
tary sewage disposal system. 

"Every year there are presented to the Council numerous petitions 
by village residents of the village praying for the extension of the 
sanitary sewer and water in the various streets in the village. Some­
times t hese petitions ask for an extension of one or more blocks long 
and t hen at other times t hese extensions are for not more than 40 or 
50 feet. Likewise, these petitions al'e not presented at the same time. 
Some appear at t he council in the early part of the year and others are 
presented at other times during the same year. 

"I realize t hat the statutes provide that in ease of improvements of 
that nature there must be a notice by the Council asking for bids for 
the material and work involved in such instances, all according to cer­
tain plans and specifications, and the Council intends to have bids pur­
suant to advertisement in all instances. However, it has occurred fre­
quently that there has been a call f01' bids on some project and the bids 
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received and one of them accepted, and the work either commenced or 
perhaps even finished upon some project when another project of a 
s imilar nature appears. When the Village thereupon again advertises 
for bids for the second such project, the first contractor may have 
pulled out his machines and men, thereby making such second project 
much costlier, not to speak of the delay in its completion." 

Question 1 

HIs it poss ible for the Village to add some such project, as above 
described, to a contract already in existence with some contractol' who 
is working pursuant to an accepted bid on a different project in the 
Village 1" 

Opinion 

The answer to this question is in the negative. The adding of one con­

tract to another in this manner would not be justifiable as to the making of 

a new contract, and bids should be called for. 

Question 2 

" Would it be possible for the vil1age to advertise for bids in the 
beginning of the year for excavation work to be performed for the vil­
lage in connection with a ll water and sewer projects as they may arise 
in the village during the ensuing year and thereupon after the accept­
ance of the lowest responsible bid, to assign to such successful bidder 
a ll s uch excavation work as it may arise during the year, the cost to be 
determined by such s uccessful bid?" 

Opinion 

J think this question should be answered in the affirmative, if t he coun­

cil deems it to be for the best interest of the village to have all the exca~ 

vation work in one year done by the same contractor. ·Specification should 

be filed for the excavation and bids should be called for on the basis of such 

specifications. 

Then when the city comes to advertise for the construction of sewers 

or water pipes, the specifications for such work s hould specify that the 

excavation will be performed by another contractor. 

Hopkins Village Attorney. 

October 8, 1945. 

RALPH A. STONE, 

Assistant Attorney General. 

707-A-15 
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81 
Lowest responsible bidder-Does not necessarily mean lowest bidder whose 

pecuniary ability to perform contract is deemed best. Commission may 
reject lowest bid if, in exer cise of hones t discretion, another seems 
better for object to be accomplis hed. Before variation from s pecifica­
tions will be deemed to destroy competitive character of bid for public 
contract variation mus t be a s ubs tantial and material one beneficial to 
the successful bidder. 

Facts 

"The City of Virginia is a city of the third class operating under a 
home rule charter. The charter provides (Section 146 ) that the control, 
management and operation of all water, heat, power and light plants 
shall be committed to a board to be known a s the 'Water and Light 
Commission.' The charter also provides (Section 153) t hat all supplies 
for such plants or work required to be done or performed to repair 
and extend any of said plants, shall be made or procured by said Com­
mission, 'but in case the purchases required to be made at anyone 
time or the work and labor required to be performed, shall exceed Five 
Hundred Dollars ($500,00) in value, except in case of emergency, said 
Board shall invite bids or proposals for the furnishing of the material 
or supplies or performance of such wO l'k and labor upon advertisement 
••• , and such contracts shal1 be let to the lowest responsible bidder ... .' 

"On August 30,1946, the Water and Light Commission advertised 
for sealed proposals for the furnishing and erection of a 6000 K\V. 
Turbine-Generator Unit, Notice to bidders, instructions to bidders, form 
of proposal, equipment data sheet, PI'oposed construction contract, pro­
posed contractor's bond. detailed specification, and addendums Number 
1 and 2 were made available to those interested in submitting proposals. 
A copy of each of t hose instruments is being sent to you under sepa­
rate cover , The sealed bids were opened on September 30th pursuant 
to the notice to bidders. 

"According to the instructions to bidders (Page 3, Pal'. 8) , 'the time 
of completion as specified by the Bidder in the PI'oposal may be used 
as a factor in deciding the award of the contract,' The detailed speci­
fications included the following requirement (Page 16, Par. 2) j 'Turbine 
shall be designed to extract a maximum of 175,000 lbs. of steam per 
hour at 165# gauge.' You nUly assume that t he usual meaning of this 
requirement is as follows: 'Turbine shall be designed to extract a 
maximum of 175,000 Ibs, of steam per hour at 165# gauge at full load.' 

"The proposed construction contract included the following provi­
sion (Page 11): 'The time of completion of the construction of the 
pl'oject is of the essence of the contract.' 

"The opening of the sealed proposals revealed that four concel'ns 
submitted proposals, copies of which are being sent to you under sepa-
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rate cover. The bids were tabulated as t o price, time of delivery, and 
performance data. A copy of said tabula tion is a lso being sent to you 
under separate cover. 

" I wish to call your attent ion to two possible deviations from the 
speci fications or proposal as set out by t he Commission: 

1. The G Company qualified their undertaking as to shipment of the 
unit by including t he following paragraph in t he ir proposal : 'Shipment 
to be as follows: In twenty· two (22) months, subject to prior sa les, 
after receipt of order with complete iniormation at the Company's fac­
tory. An additional thirty (30) days will be required for e rection. ' 

2. The E Company did not bid in accordance with th e speci fi cat ions. 
and in particula r deviated from t he requirement that 'Turbine shall be 
designed to extract a maximum of 175,000 lbs. of steam per hour at 
165 # gauge.' This is substantiated by t he first page of the E Com~ 
pany's specifications where it is stated that 'E Company will not bid 
in accordance with the specifications • • • . In lieu of t his we are 
offering etc? 

"You wiJI note from examination of individual proposals which 
were submitted that G proposed to complete installat ion within 715 
calendar days af ter date of contract, subject perhaps to their provi sion 
us to prior sales. E Company proposed to complete installation with in 
495 days after date of contl·act. 

"The acceptance of t he E Company's bid would result in t he erec~ 
t ion of t he unit a bout six and one~half months sooner than if t he G bid 
were accepted. This saving in time would save the Commiss ion and 
the City of Virginia llbout $25,000 or more. The consulting engineer s 
are of the opinion that the E unit would meet the practical require~ 

ments of the Commission notwithstanding the fact that t he unit does 
not meet the published specifications ." 

You request the opinion of this aftice as to whether or not t he water 
and light commission may accept the E Company bid under t he circum­
stances above set f orth. 

After a study of t he va rious documents submitted to me, I asked that 
you procure from the engineers the foJIowing informat ion: 

(a) The purpose of specifying max imum extraction rather than mini ­
mum; 

(b) Whether maximum extraction of 133,000 Ibs. per hour meets pur­
pose of specifications ; 

(e) Whether r eduction in maximum extraction in proposal gave bidder 
any advantage in price. 

The s uperintendent of your water and light department has g iven me 
the following answers to these questions : 
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(n) A maximum extraction was specified because an extraction in 
excess of 175,000 lbs. per hour would reduce efficiency of equipment. 

(b) Maximum of 133,000 meets the purpose of the specifications. 

(c) The reduction in maximum extraction did not give the bidder any 
advantage in price. 

I should also note thnt the statement by t he E Company that it would 
not bid in accorda nce with the specifications is limited by the second para­
graph of its exception to the flow of steam extl'ucted. It is my understand­
ing that in all other respects the bid of the E Company conforms to the 
specifications. 

While it is not mentioned in your OpIniOn, I note that the base bid of 
G Company was $138,400, while that of E Company was $139,100. Both bids 
have attached Lo them escalator clauses in the forlll provided for in the 
addenda furnished to bidders. 

Opinion 

Although not specifically mentioned in your request for an opinion, the 
question might be raised as to whether or not the commission may properly 
determine that the E Company is the lowest responsible bidder in view of 
the fact that their base bid is $700 hig her t han that of the G Company. 
While there is no question as to the financial res ponsibUity of G Company 
and its sk ill, ability, and integ ri t y, in view of the fact that the instructions 
to bidders stated t hat the time of completion as specified by the bidder in 
the proposal mig ht be used a s a factor in deciding t he aW8t·d of the con­
tract, t hat the proposal of G Company provides for completion of installa­
tion within 715 calendar days after date of contract with the additional con­
dition as to prior sales while the E Company's proposal calls for completing 
installatioQ within 495 days after date of contract, and that the saving of 
61,6 months' time would result in a saving to the commission and the city 
of about $25,000 or more, I am of the opinion that the commission would 
be justified in determining that E Company was the lowest responsible 
bidder. 

UWhiJe it has been adjudged that it ('lowest responsible bidder') 
also means the lowest one who is pecuniarily responsible, it is generally 
held to mean not merely the lowest bidder whose pecuniary ability to 
perform the contract is deemed the best, but t he bidder who is most 
likely, in l·egard to skill, ability and integrity, to do faithful, consci­
entious work, and promptly fulfill t he contract according to its letter 
and spirit. Accordingly, the requirement that t he contract shall be let 
to the 'lowest responsible bidder' does not require the letting to the low­
est bidder upon ascertaining his financial res ponsibility only, but the 
term 'responsible' includes the ability to respond by the discharge of 
the contractor's obligation in accordance with what may be expected 
or demanded under the terms of the contract." - McQuillin Municipal 
Corporations. Second Edition. Revised, Vol. 3, § 1330. 
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liThe city authorities arc required to act f a irly and honestly upon 
reasonable information, but when they have so acted their decision can­
not be overthrown by the court.H-Ihid. 

"To sum up, the general rule is that the lowest bid may be rejected 
if, in the exercise of an honest discretion, another seems to be better 
for the object to be accomplished! '- Ibid. 

See also Pall.s v. Johnson (Colo.), 68 P. 2d 559, 110 A. L. R. 1403 ; 
People v. Dorsheimer (N. Y.), 55 How. P1'8C. 118, 120; and West v. City of 
Oakland, 159 P. 202, 204. 

As to the second question, I a m of the opinion that the proposal of E 
Company that its turbine shall be designed to extract a maximum of 133,000 
Ibs. of steam per hour at 165# gauge is not such a substantial varia tion 
as to destroy the competitive character of the bid and that the commission 
may in its discretion accept that bid in spite of the deviation. 

In the first place, it should be noted that the specifications do not call 
for a minim um extraction of 175,000 lbs. of steam per hour. There are cer­
tain minimums: to-wit, that t he turbine shall be designed to operate with 
in itial steam pressure of 400# gauge with 700 0 Fahrenheit total tempera­
tUre at turbine throttle, and with 165 lbs. gauge extracted steam and 10 
lbs. exhaust. These minimums are all met by the proposal of E Company. 
Then appears the language : 

uTurb ine shall be designed to extract a maximum of 175,000 Ibs. 
of steam per hour at 165# gauge." 

This is equivalent to saying that the turbine shall be designed to extract 
not mOl·C than 175,000 lbs. of steam per hour . Therefore, taking the lan­
guage of the specifications and proposal a lone, without reference to any 
extraneous matters, a turbine which is designed to extract not' more than 
133,000 lbs. of steam per hour is certainly within t he limi t set out in the 
specifications. However, as heretofore pointed out, it appears that a maxi­
mum rather than a minimum was specified for t he purpose of insuring 
efficiency, t hat the maximum of 133,000 Ibs. meets t he purpose of the spe­
cifications, and that t he reduction in maximum extraction did not affect the 
amount of the bid. 

782 : 
The rule is s tated as follows in 43 American Jurisprudence at pp. 781, 

"Generally, before a variation f rom the specifications will be deemed 
to destroy the competitive character of a bid for a public contract, the 
variation mus t be substantial, that is, it must affect t he amount of the 
bid .••• A variation from the advertised specifications does not destroy 
the competitive characte r of a bid unless it affects the amount of the 
bid by giving the bidder an advantage or benefit not enjoyed by other 
bidder s. There is no dispute about the rule itsclfj the practical ques. 
tion in t he cases is whether there was substantial conformity or a 
material variance, and this is determined largely with reference to 
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whether the bidder's proposal gives him an advantage or benefit which 
is not enjoyed by other bidders." 

See especia lly Pascoe v. BarIum, 247 Mich. 343, 225 N. W. 506, 65 A. L. 
R. 833, and annotation at 65 A. L. R. 838. 

As apply ing the rule that departure from specifications to void a bid 
must be a substantial and material one beneficial to the successful bidder, 
see nice v. City of Saint Puul, 208 Minn. 509, 522-523, 295 N . W. 529. See 
also Fuller Co. v. E lderkin (Md.), 154 A. 548, 550. 

Tested by t hese rules, it seems clear that the departure from the spe­
cifications was not a substantial and material onc beneficial to the E Com­
pany. 

Vil'ginia City Attorney. 

October 15, 1946: 

WM. C. GREEN, 
Assistant Attorney Gencral. 

707-A-7 

BOUND AJUES 

82 
Annexation- Terri tory sought to be annexed to city which merely corners 

upon s uch city does not abut thereon so a s to authorize annexation 
under 1\1. S. 19<15, Section 413.14. 

Facts 

You stnte that Marshall is a city of the fourth class under general law, 
having less than 10,000 inhabitants; that the owner of a tract of land com­
pris ing npPl'oximately 30 acres des ires to plat the sume and to have it an­
nexed to the city for r es idential purposes ; that th is tract of land proposed 
to be platted and annexed corners upon the city. that is, the northeast corner 
of t he t r act sought to be annexed corncrs at the southwes t corner of the city. 

Question 

Whether or not the tract of land sought to be annexed and which touches 
the southwest cornel' of the city limits constitutes a parcel of land "abutting 
upon !lny incorporated city" which may be annexed to t he city by ordinance 
on petition of the owner 01' owners of such land pursuant to Minnesota Stat­
utes 1945, Section 413.14. 

Opinion 

Your inquiry must be answered in the negative. 

1 have found no court decisions in this state that bear directly upon 
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the question submitted. From cour t decisions of other jur isdictions and 
the definition of t he words "abutting" or "adjo ining" which seem to be 
synonymous, it would be my conclusion t hat where tracts of land merely 
corner, such cornering is no t to be construed as "abutting" a s used in the 
statute. F urthermore, t he statute which permits the annexation of lands 
to a village or a city contemplates that s uch lands shall, after being an­
nexed, be susceptible to city or vil1age government. This would necessitate 
such ph ysical contact between the land sought to be annexed and the city 
or village so a s to afford the extension of municipal improvements such as 
streets, sewer, and water without the necessity of t r espassing upon other 
propert ies. Such a s ituation would not phys ically result where the land 
soug ht to be annexed merely corners upon the limi ts of the municipali ty. 

In Smith v. Sherry, 6 N. W. 561, 564, the Supreme Court of Wisconsin 
! aid: 

j'The idea of a city or vi llage implies an assembla ge of inhabitants 
living in the vicini ty of each other and not separated by any other inter-
vening civil division of the state." . 

In McQuillin Municipal Corpora t ions, Second Edition, Volume 1, Sec­
t ion 294, it is stated: 

UTracts of land are not contig uous where the only place t hey join 
each other is a t a point at the comel' of t he two." (Citing Wild v. Peo­
ple, 227 III . 556, 81 N. E . 707.) 

In this case t he court in passing upon the question as to whether t he terri­
tory t here involved was contig uous territory so as to permit incorporation 
under the statutes of Il1 inois stated: 

"No vehicle, and in fact no person, could pass from one s trip to 
the other without passing over 01' upon la nds no t with in the vi llage." 

A s imilar situation is involved in the fa cts which you have submitted. The 
tract of land sought to be nnnexed joins wit h t he municipal limi ts at almost 
a n infinitesimal point. I t would be pl;ysicull y impossible to even walk from 
one tract to t he other without trespass ing upon pl'Opel'ty outside of the 
corporate limits of the municipality. 

In Kres in v. Mau, 15 Minn. (G il. ) 87, t he court had befol'e it f or con­
s ideration the question as to whether two tracts of land which merely cor­
nered with ea ch other constituted one body or b'act of land so a s to permi t 
homestead exemption. In t he course of t hat decis ion the court said : 

"Two tracts of land mutually touching only a t a common cornel' 
- 8 mere point-cannot, acco rding to any ordinary or authorized use 
of language, be spoken of H S constituting one body 01' tract of la nd." 

In Words and Phrases, Volume 1, commencing at page 19 1, appear ex-
cerp ts from various court decis ions which indicnte t hat the words Un butting" 
and Hcontiguous" as used in various statutes r elating to the annexation of 
property by villages and cities are synonymous. We have not fo und any 
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court decision which holds that where property merely corners with . t he 
corporate limits of a municipality this constitutes either abutting upon 
or contig uous to the corporate limits of the municipa lity. 

83 

MarshaH City Attorney. 

December 24, 1946. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

59-A-l 

Property Incorpora ted wit hin village should be contiguous and s usceptible 
to local village government. If t here be within such village rea l estate 
purchased or improved with taxes theretofore levied upon property 
"wit hin and withou t the village boundar ies" s lIch l)rOpcrty s hall remain 
join t property of t he town and village-MS1945, C 412; MS1945, § 413.06. 

Facts 

A petition has been fi led with the county b031'd fOT the incOl'poTation 
of a vi llage pursuant to Minnesota Statutes ]9015, Chapter 421; objec~ 

tions have been made to the allowance of this petition on the part of town 
officers of the township surrounding t he area proposed to be incorporated 
as a village; the town hall is located almost exactly in the center of the area 
proposed to be incorporated, and neit her the petitioners nor t he members of 
the town board desire to have the premises used for town hall purposes 
included within the incorporated area. 

Opinion 

We have not been able to find any decision which bears upon the s itu­
ation presented. Legal questions havell arisen in connection with the inclu­
sion of unplatted property, and from these decisions and the statutes an 
answer must be f ound to the (Iuestion which has arisen in connection with 
the incorporation of this vi1lage. 

Minnesota Statutes 1945, Section H2.02, rela tes to the territory which 
may be incorporated and contemplates incorporation of property which has 
been platted into lots and blocks and a lso adjacent lands so t hat when 
incorporated the territory will be so conditioned as properly subject to 
village government. 

Section 41.3.06 provides that when there is included within such incor ­
porated village real estate purchased or improved with taxes theretofore 
levied upon the property both with in and without the village boundaries, 
the same shall be and remain the joint property of the town and village. 
This section contemplates that town property used for town hall purposes 
should be included wit hin t he village and thereafter remain the joint prop· 



MUNICIPALITIES 171 

erty of the town and village. The statute makes no provision for excluding 
such property from the area incorporated. If the town property could be 
excluded, then other property may likewise be excluded and the resu lt would 
be that such property would not be subject to village government; also the 
town board and the electors might determine to sell and dispose of the town 
property to some individual for private purposes. In that event, the vil­
lage would have no control or jurisdiction over such property until it had 
been made a part of the village. 

In State ex reI Simpson v. Village of Dover, 1 L3 Minn. 452, on page 
456, the court stated : 

"The line must be drawn somewhere. What territory shall and 
what shall not be inc1uded is a question of fact. to be determined by 
the people immediately interested. The soundness of their judgment 
in passing on the question must be tested as questions of fact in other 
cases are tested on appea1. If the evidence l'easonably .tends to show 
that the decision is within the statute, then the courts cannot interfere." 

Then follows citation of several other court decisions from this stnte. \Vhi le 
these decisions do no t bear upon the factual situation which you have pre­
sented, they do seem to be helpful in reaching a proper solution to the 
question presented. 

The statute contemplates that the lands incorporated should be one 
continuous aren. Otherwise the result would be a "hop and skip" situation 
which would result in isolated areas that would not be subject to village 
government. 

McLeod County Attorney. 

December 17, 1946. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

484-E-4 

CH ARTER COMMISSION 

84 
Amendments - Petition for - Certain questions a nswered as to submitting 

charter a mendments. 

Facts 

"The Charter Commission of the City of St. Paul at its meeting 
held on May 6, 1946, requested that r obtain an opinion from your 
department r elative to certain provisions of the statutes relating to the 
submission of amendments to home rule charters. 

"Attention is called to Section 1286 of Mason's Minnesota Statutes, 
Vol. 3, which carries the 1939 amendment to the act. 
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UCertain committees in the City of St. Paul are about to circulate 
petitions whereby certain charter amendments are to be proposed by 
the petition of at least 6% of the voters in the city. There are five such 
amendments, all being individual amendments to be voted upon sepa­
l'uteiy, and none of the said amendments contains more than 1,000 
words." 

Question 1 

" In the event an amendment contains less than 1,000 words, is it 
necessary that the entire text of the amendment be attached to the 
circulated petitions?" 

Opinion 

Yes. 

Q uestion 2 

"Is it propel' in ~mch a case to also have attached to the petition a 
summary of such charter amendment 1" 

Opinion 

No. 

Q uestion 3 

"Is it necessary that the Charter Commission pass on a summary 
prior to the circulation of the petition in the event the amendment con­
tains less than 1,000 words ?" 

Opinion 

No. See answer to question 2. 

Question" 

"Is it necessar y that the Charter Commission pass on the form 
of the petition which is being circulated ?" 

Opinion 

No. 

Question 5 

" Is it necessary that the Charter Commission pass upon the form 
of the proposed amendment?" 

Opinion 

When a summary is attached to a petition, it is then necessary t hat 
the commission approve the amendment as to form and substance. 
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Question 6 

" In the event such a mendments might be consolidated, whereby 
the total amendment would contain more than 1,000 words. in which 
ca se a summary of such amendment would necessarily have to be pre­
sented to the Charter Commiss ion for approval, would s uch approval 
not only be of the form, but a lso an approvul of the substance of the 
amendment itself? In other words, could the Charter Commission pass 
upon the s ubstance without passing upon the ffiCl·its of nn amendment? 
Does not the statute merely r equire that the Churter Commission in 
such a cnse determine whether or not the s umma r y f a irly discloses the 
effect of t he proposed amendment?" 

Opinion 

If t he commiss ion could pass upon t he merits of un amendment, it could 
in effect veto the amendment. The statute simply requircs that the Charter 
Commission detcrmine whether or not the summary f a irly discloses t he 
effect of t he proposed amendment . 

You have orally submitted anothel' question as follows: 

Question 7 

Muy ull five questions be contained on one petition, but stated sep­
arately thereon? 

Opinion 

I th ink t he a nswer to this question is yes , but of course in balloting 
the ques tions mus t be submitted so that the voters may express an opinion 
on each question sepal"a tely. 

This op inion is based upon the provis ions of the statute found in 
Mason's Supplement 1940, Section 1286. 

85 

St. Paul Charte r Commiss ion. 

May 7, 1946. 

RALPH A. STONE, 
Assistant Attorney General. 

58-C 

Member - Qualified if he owns freehold esta te a nywhere in the s tate­
Member mus t have been for five years last pas t a Qua lified voter of t he 
city- MSJ 941, § 410.05 (MMS1927, § 1269). 

Question 

Must the freehold estate owned by a member of the Bourd of Freehold­
ers appointed pursuant to Minnesota Statutes 1941 , Section 1.110.05 (Mason's 
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Minnesota Statutes of 1927, Section 1269) to frame a new city charter be 
located within the city? 

Opinion 

The statute reads that t he judges may appoint a BODrd of Freeholders . 
The statute does not say that the freehold estate of the member must be 
located within the city. A person is eligible if he holds a freehold estate 
within the state. 

Question 

Whet her a person is eligible for appointment on ~u ch Board of Free­
holders when he has not been a qualified voter of the city for five years 
preceding his appoin tment. 

Opinion 

The statute provides thnt "they (the judges) may appoint a board of 
fl'ceholders to frame such charter, composed of 16 -members, each of whom 
shall have been a qual ified voter of such city or village f or five years last 
past." You state that onc appointee has not at the t ime of his appointment 
been a qualified voter of the city for five yea rs lust past. Such a person is 
no t eligible to ser ve on the board. The statu~es answer your question. 

Moorhead City Attorney. 

May 1, 1945. 

RALPH A. STONE, 
Assistant Attorney General. 

58-G 

CIVIL SERVICE 

86 
Firemen-Commission has jurisdiction over members of volunteer fire de­

pa rtment who a re paid for service at fires. 

Facts 

" Brainerd has a paid fire department consisting of the chief and 
sevcnd drivers who are full time employees and who al'e under t he 
regular civil service set-up. In addition to this, we have a large volun­
tee r department. This voluntee r department has been in existence for 
many years a nd has developed rules and regulut ions for its own man­
agement . The members respond to fire alarms and are paid by the City 
at so much for each fire attended. This volunteer department has 
nevcl' been class ified as one of the g roups of employees by t he local 
civil service commission. 

"The problem comes about by a di spute that has arisen between the 
local chief and one of the volunteer dcpartment members. The chief 
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has refused to aHow this man to attend fires but his right to do this 
has been contested by the volunteer organization who claim the chief 
bas no authority to dictate to members of the volunteer department. 
They admit that the chief has authority to direct the work at fires but 
that he can go no further and cannot decide who shall and who shall 
not be members of the volunteer group. The volunteer organization has 
a regular established procedure whereby prospective members have to 
serve two years on an approval basis, and at the end of that time the 
volunteer organization decides whether at not they can become regular 
members of the volunteer department." 

Question 

"Whether or not this volunteer department is under the jurisdiction 
of the civil service commission." 

Opinion 

Mason's Supplement 1944, Section 1933-29, Laws 1941, Chapter 434, 
Section I, reads as follows: 

"The commission shaH have absolute control and supervision over 
the employment, promotion, discharge and suspension of all officers and 
employes of the fire department of such city or village and these powers 
shall extend to and include the chief and assistant chief of such, and 
all inspectors , fire wardens , electricians , engineers , auto mechanics, 
c1erks and other persons engaged in the fire prevention and protection 
service in said city or viJJage. 

"The commiss ion shall immediately after its appointment and or­
ganization grade and classify all of said employes of the fire depart­
ment of said city or village and a service register shall be prepared for 
the purpose, in which shall be entered, in their classes, the names, ages, 
compensation, period of past employment and such other facts and data 
with reference to each employe as the commission may deem useful. 

"The commission shall keep a second register to be known as the 
application register in which shall be entered the names and addresses 
in the order of the date of application of all applicants for examination 
and the offices, or employments they seek. All applications shall be 
upon forms prescribed by the commission and shall contain such data 
and information as the commission shall deem necessary and usefuL" 

The law as originally enacted contained the word "exclus ively" after 
the words Uother persons" and before the word "engaged" in the first para­
graph of the law. On December 30, 1938, when the law contained the word 
"exclusively" this department gave an opinion to the city attorney of Inter­
national Falls to the effect that the civil service law, as it then stood, ex­
tended only to persons exclusively engaged in the fire prevention and pro­
tection service in the city. It is presumptive that the legislature had this 
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opinion in mind when in 1041. it amended the law by dropping out the word 
H exc1usively." 

It must be presumed that t he legislature intended to make some change 
in the law by dropping that word. The only change which they could have 
intended by dropping th\\t word, so far as I cnn foresee, was to make the 
civil service law applicable to employes who were paid only for their serv­
ices during fires. 1 think that was the intention of the 1941 amendment. 
Therefore, your question is answered in the affirmative. The civil service 
commission has "absolute control and s upervision over the employment, 
promotion, discharge and suspension" of a ll members of t he volunteer fire 
department who a r e to be paid for their services at fires. 
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Brainerd City Attorney. 

June 4,1945. 

RALPH A. STONE, 
Assistant Attorney General. 

688-B 

Firemen-Examinations of applicants for e mployment by fire department 
may be conducted by the com mission or persons a ppointed by it unless 
council otherwise orders- MS1941, C 420, L 1945, C 197. 

Facts 

" I caB you r attention to Chupte r 197 of the Session Laws of 
Minnesota of 1945 which provides as follows: 

"'Section 1. Minnesota Statutes 1941, Section 420.10, is amended 
to r ead as follows: All examinations shall be impartial, fair and prac­
tical and des igned only to test the relative qualifications and fitness of 
applicants to discharge the duties of the particula r cmployment which 
thcy seek to fill . No question in any examination shall r elate to t he 
political 01' rel igious convictions .01' affiliations of the applicant. All 
applicants for posi tions of trust and r esponsibility shall be s pecially 
examined as to moral character, sobriety and integrity, and a ll appli­
cants for positions requiring special experience, skill or fai thfulness 
shal1 be specially exam ined in respect to those qualities . It shall be the 
duty of t he chief of the fire department and of every employee to act 
as an examiner or a ssistant examiner, at t he request of the commission, 
without specia l compensation therefor. Examinations shall be conducted 
and examination papers scored by some experienced and competent per­
son who is not a r esident of the city 01' vi llage where the examinations 
aloe being held, when by resolution or motion it is so ordered by the 
council of such city or village.' 

HPrevious to t he above amendment, Section 420.10 also included the 
words that 'the members of the commission collectively or individually 
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may act as examiners or assistant examiners.' These words were 
omitted by Chapter 197. 

lilt has been the practice of the loen} commiss ion to act as exam­
iners in conducting examinations for the fire department." 

Questions 

"What effect will the omission of the words mentioned have with 
regard to the powers of a commission to continue to nct as examiners? 
Are these powers curtailed entirely or does Chapter 197 merely limit 
the power of the commission to nct us examiners in those cases other 
than when the city counci l, by resolution or motion, orders outside 
examiners? " 

Opinion 

1. Minnesota Statutes 1941 , Section 420.06, gives t he firemen's civi l 
service commission absolute control and supervision over the employment 
of firemen. 

This power to control the employment of firemen is not taken away by 
the 1945 nct and includes the power to g ive examinations. 

2. Minnesota Sttltutes 194 1, Section 420.07, confers upon the commis­
s ion power to make rules providing for examinations to test the qualificn­
tions of applicants. The powers conferred by this section are not r etracted 
by the 1945 law. Power to make rules governing the examinations includes 
power not only to provide for the preparation of the questions by the com­
mission but a lso t he correction of the papers by the commission; and as to 
oral examinations, it includes power to provide by rule that oral examina­
tions shall be conducted by the commission or other person whom it is 
authorized to call upon, absent any action by the council. 

3. Minnesota Statutes 1941, Section 420.09, r ef ers to "its" exam ina­
tion. The antecedent of the pronoun "its" is the "commiss ion. /I Therefore 
the examinations are the examinations of the commission. If the examina­
tions are "its examinations," it has power to originate, conduct and control 
the examinations. 

I hold that it is only where the municipal council has so ordered pur­
suant to the 1945 law that t he examinations must be conducted and scored 
by some disinterested non-resident. 

On the other hand, the commission can, if it sees fit, appoint di sinter­
ested non-resident persons to conduct examinations, and may so provide by 
its rules . 

Eveleth City Attorney. 

June 1, 1945. 

RALPH A. STONE, 
Assistant A ttomey General. 

688·B 



178 MUN I C I PA L ITI E S 

88 
Police-Civil Service Commission-Laws 1943. Chap. 38t, applying only to 

City of Vir g inia, is unconstitution al. 

Facts 

The city of Virginia is the only city of the third class in this state hav­
ing an assessed valuation in excess of $15,000,000. 

Question 

As to the constitutionality of Laws 1943, Chapter 381, which applies 
only to third class cities with the valuation aforesaid. 

Opinion 

Heretofore you raised some question as to the validity of this 1943 law 
by reason of un asserted irregularity in the passage of the law by the leg­
islature. It is my ullders tallding that that question has been disposed of. 
You Hrc concerned now with the question of the constitutionality of the 
1943 law inasmuch as it applied only to one city at the time of its adoption, 
that is to say, at the time of the passage of Laws 1943, Chapter 381, the 
city of Vil'ginia was t he only city of the third class which had $15,000,000 
assessed valuution, It still is. 

It is not necessarily fatal to the validity of the law that at the time of 
its passage there was only one member of the class to which it applied, 
But the distinguishing f eatul'es of the classification must have some other 
reason behind it ; the characteristics setting apart the classification from 
other cit ies must be germane to the subject of the legislation. 

It occurs to me that there is very little, if any, reason for saying that 
u third class city with a $15,000,000 valuation may have a police civil 
service commission of a certain kind when a like privilege or power is 
denied to a third class city wi th a $14,000,000 valuation. But there are other 
indications that this law was passed with reference to Virginia only and 
was intended to apply to that c ity alone without regard to the class. 

We have in this state a police civil service law which may become 
operative in any city of any class (except a first-class city) following the 
adoption of a favorable }'esolution by the council. I refer to Minnesota 
Statutes 1941, Chapter 419. The provisions of this chapter, which is of 
general a pplication, are precisely the same as those of Laws 1943, Chapter 
381, with one exception as you will note. 

Minnesota Statutes 1941, Section 419.01, r eads the same as Laws 1943, 
Chapter 381, Section 2. 

Minnesota Statutes 1941, Section 419.02, is different from Laws 1943, 
Chapter 381, Section 3. This difference will be commented on later, and is 
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the only difference of any importance in the wording of the general law and 
the wording of the 1943 law. 

Minnesota Statutes 1941 , Section 419.03, reads the same a s Laws 1943, 
Chapter 381, Section 4; ~,"d continuing on through Minnesota Statutes 1941 , 
Chapter 4 UJ, each succeeding section finds its counterpart, word for word, 
in the 1943 law. There is no difference in the langunge or phraseology (ex­
cept, however, a difference in the number of voters required to s ign the 
petition for the discontinuance of the civil service commiss ion). 

The distinction first above mentioned is between Minnesota Statutes 
1941, Section 419.02 nnd Laws 1943, Chapter 381, Section 3. In the Minne­
sota Statutes of general application, this section provides for the member­
ship of the commission and the appointment the1'eof und the terms of 
service of the commissioners and the filling of vacancies, These arc requi­
sites necessary to make the law workable and complete. 

But in pluce of this section in the 1943 law, I find Section 3 thereof, 
which provides simply that in any city having a police and fire commiss ion 
of three members , such police and fire commission shall constitute the police 
civi l service commission. Virginia has s uch a police and fire commission of 
three membel'S in charge of the police department under its charter. 

The 1943 law would be entirely unworkable , incomplete and invalid 
unless it appJied to a city (as Virginia) containing a police and fire com­
mission, as otherwise there would be no provision in the law for the appoint­
ment of the commission. In this respect the 1943 law is invalid, because 
unless t he third-class city happened to have s uch a comm ission, the law 
would be unwoJ'kable and incomplete. 

If there were any third-class cities with the necessary va luation with­
out a police and fire commiss ion of three membel's , the 1943 law would be 
totally worth less a nd unwof'kable bccause it contains no provis ion for the 
appointment of t he comm issjoners, who is to appo int them, their number, 
their tenure of office or the filling of vacancies. 

Hence it is that Laws 1943, Chapter 381, could only apply a nd be of 
avail in a city of the third class containing an assessed valuation of $15,-
000,000, and also having a three member police and nre commission, 

This indicates {Iuite clearly that the law was intended by the legislature 
to app ly only to the city of Virginia which has s uch a thrce member police 
and fire commission controlling the police depar tment. It is so apparent 
that the 1943 law was intended for Virginia and Virginia alone, and because 
the appat'cnt reason f Ol' its adoption was to make the police and fire com­
mission of the city of Virginia t he police civil service commission of that 
city (and that is the only advantage 01' dis ti nction which the 1943 law 
gives to the city of Virg inia over other cities). I hold the 1943 law to be 
invalid, 

Thc assessed valuation of $15,000,000 is no factor in detcrmining 
whether a city of the third class s hould have a police civi l service commis-
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s ian selected by the council or one composed of the three members of a 
police and fire commission. 

Although I hold t he 1043 law to be unconstitutional, this does not de­
prive the city of Virginia of any substantial benefits which might have 
been available to it under the 1943 law. 

As stated, a ll of t he provisions of the 1943 law arc contained in the 
general law applicable to all except first-class cities. The city of Virginia 
may take advantage of this general law and have a commission with 
exactly the same powers and preroga t ives as onc appointed under t he 1943 
law, t he only difference being that the members of the police and fire com­
mission may not be members of the police civil se rvice commission. 

Under the general law applying to all except first-class cities, the 
members of the police civil service commission could not hold any other 
office while serving on t he commission. Minnesota Statutes 194], Section 
419.02. Under the law passed for the city of Virginia in 1943, the members 
of the civil service commission would also hold the office of members of the 
police and fire commission operating t he police department. 

A civi l service commission should not be domina ted by the same officers 
who are to make the appointments, For that l'eason I doubt if the advan­
tage which the city might imagine to result from having the police and fire 
commission act also as the police civil service commission would be in fact 
a rea l advantage. 

However t hat may be, Laws 1943, Chapter 381 was beyond question 
adop ted solely for the city of Virginia to enable it to have a civil service 
commission composed of the three members of the police and fire com­
mission, 

I will summarize and condense my reason ~or holding Laws 1943, Chap­
ter 381, invalid and unconstitutional: 

] , It is invalid because it is incomplete in that it contains no provi­
sions for the a ppointment of a police civil service commission, t he number 
of commissioners, t hei r term of office, or as to who is to appoint them, 
except in a t hird class city which contains a three man police and fire com­
mission in charge of the police depar tment-in which event such police and 
fire commission is to be the police civil service commission. 

2, The only effect of the] 943 law upon th ird class cities, was to enact 
that the city of Virginia should have a police civil service commission con­
sisting of the t hree members of the Virginia Police a nd Fire Commission, 
whereas under the general law (which is the same in every other particular 
a s the 1943 law) other third class cities must have an independent police 
civil service commission appointed by t he council and t he members of which 
do not hold any other office. The fact that a third class ci ty has an assessed 
valuation in excess of $15,000,000 is no reason whatever for enacting a 
law that such a city may have a civil sel'vice commission of different com­
position than the ordinary third class city. Under both the general law and 
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the 1943 law, all civ il service commissioners serve without pay. The classi­
fication is arbitrary. T he law is specia l legislation and is for t hat r eason 
unconstitutional. 

It is my conclusion t hat Virginia may have a police civil service com­
mission under the general law with all the powers, du ties a nd prerogatives 
which are set out in the 1943 law, but that it may not have the three mem­
bel's of the police and fire commiss ion act as members of the civ il service 
commission as provided in the 1943 law, becuuse that law is invalid. 

89 

This opinion applies only in the city of Virg inia. 

RALPH A. STONE, 
Assistant Attorney General. 

Virginia City Attorney. 

November 14, 1945. 785-E-3 

Police - Resignation - ACCC I)tance - \Vithdrawal of res ignation - MS I945, 
C 419. 

F acts 

The city charter provides for a police department to consist of a chief 
of police and s lich pat l'olmen us f rom time to t ime may be authorized by the 
council; the Police Civil Service Commission Act, Minnesota Statutes 1945, 
Chapter 419, has been a dopted by the City of Alexandria j under the provi­
sions of that act certain policemen, including t he chief then in office, are 
under the actj on August 5,1946, the chief of police and the t hree patrolmen 
quali fied under civil service delivered to the city council and the mayor resig­
nations, which read that they are to become effect ive August 15, 1946, At 
the meeting of August 5, 1946, t he city council deferred action on t he resig­
nations, or tnbled them, until t he next meeting of t he council to be held on 
August 12, 1946, and at the meeting of August 5,1946, a letter signed by the 
chief and the three patrolmen requesting permission to withdraw t heir l'cs ig­
nations was submitted, The civil service commission has not promulgated 
any rules or regulations but is operating under the statutory provisions, 

Questions 

" I. Were t he res ignations tendered on August 5th, 1946, effective 
without further (or any) action by the City Counci l, and did such writ­
ten resignat ions actually terminate the civil service stntus of the em­
ployees 1 

"2, If the resignations required further act ion by t he City Council 
in either accepting or rejec ting the resignations, 01' accepting some and 
rejecting others, could the city council accept one 0 1' more res ignations 
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of the patrolmen, and reject one or morc, or mus t they by renson of 
the form of resignation being joint, accept or reject all? 

"3. If the resignations required further action by the city council, 
in accepting or rejecting, was that duty taken from them by the f orm 
of withdrawal request made by all members who had previously ten­
dered their resignation? 

" /J. If the resignations al'e accepted, could these same mcn be cer­
tified as c1igible for appointment without the necess ity of a new exam­
ination? (This same question might arise if the resignations were effec­
tive without additional action by the city council. )" 

Opinion 

The question as to whether or not the res ignation of a public officer or 
employee becomes effective upon its submission without the necessity of 
acceptance is one upon which there is n considernble division of authority. 
I call your attention to a n opinion to the Village Attorney of Buhl, Attor­
ney General's 1932 Report, No. 25, in which the principal authorities are 
reviewed. You wi ll note, however , t hat the cases holding that nn acceptance 
is not necessary in practically every ins tance have dealt with resignations 
becoming effective immediately. 

The Supreme Court of this state in State ex reI. \Veber v. \ViUiams, 
180 Minn. ]57, passed upon the question of a resignat ion effective immedi­
ately, under the charter of the City of Minneapolis. The rules of the civil 
service commission of Minneapolis provided for a report in writing of the 
written resignation of any officer or employee in the classified service to the 
commission, They further provided that the commission might permit with­
drawal of t he res ignation at any time within ten days after the fi ling of 
the same and t118t an of Heel' or employee who had been pel'mitted to with­
draw his resignation should be reinstated to his former position unless it 
had been filled in the meuntime by a permanent appointment, in which case 
his name should be placed on the lay-off eligible reg ist er for reemployment. 

The secretary of t he fire department had executed a r esignation in 
duplicate to take effect at once. The duplicate copies were delivered to t he 
chief of the fire department on December 16 and one of the copies filed 
with the civil service commission on the same day, On the next day t he 
employee died, On the day following his death, the acting secretary of the 
fire department procured from the otlice of the civil se rvice commission 
the dup1 icate l'esignation which had been filed with it and placed it in his 
own desle A mandamus proceeding was institu ted by the widow of the 
cmployee to compel the Minneapolis Fire Department Relief Association to 
award her a pension, claiming that no effect could be g iven to the resigna­
tion for the rcason that the civ il sCI'vice commission had made no record of 
it and that it had been withdrawn, The court said : 

"It had been demanded by the chief of the fire department. It had 
been executed and delivered and by its terms took effect at once. One 
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duplicate had been deposited in the office of the fire department and the 

other in the office of the civil service commission. Nothing more was 
required for it to become effective . 5 Dunnell, Minn. Dig. (2 ed.) § 

7989; annotation, 16 L. R. A. (N. S.) 1058." 

The court further held that the employee had made no request to withdraw 

his resignation and no one else had a right to make such requestj further 

that his death terminated the right to request the withdrawal. 

It would seem from this decision that our Supreme Court has followed 
the rule in those courts which hold that where nn unconditional resignation 
to take immediate effect has been transmitted to the power authorized to 
accept it it may not be withdrawn (43 Am. Jur. Public Officers, § 170, and 
cases under notes 10, 11 and 12; Note 16 L. R. A. (N. S.) pp. 1059-1060) 
and apparently would fonow those courts which bold that an acceptance is 
not necessary to make such resignation effective (see annotation, 95 A. L. R. , 
p. 218), although the weight of authority is to the contrary (id. p. 216; 43 
Am. JUl'. Public Officers, § 167, p. 23, especially Curttright v. Ind. School 
Dist., 111 Ia. 220, 82 N. W. 444; Le Masters v. Board of Education (W. Va.), 
141 S. E. 516). It may be that a proper construction of the decision is 
that it was based upon the Minneapolis charter provision referred to. In 
the present instance, however, t he res ignations were not made effective im­
mediately and the settled rule appears to be that a conditional or prospec­
tive resignation may be withdrawn at any time before acceptance (Note 
16 L . R. A. (N. S.) pp. 1060-1061) and see leading case Biddle v. Willard, 
10 Ind. 62, cited in State ex reI. Ryan v. Murphy (Nev.), 97 Pac. 391, 18 
L. R. A. (N. S.) 1210-1214. 

Our Supreme Court has held consistently that a resignation of a public 
cffice is not complete and operative unless there be an intention to relin­
quish a part of the term, accompanied by the act of relinquishment, and 
that intent to relinquish t he office or employment, together with the act of 
relinquishment, constitutes the resignation. 5 Dunnell, Minn. Dig. (2 ed.) 
§ 7989; State ex reI. Young v. Ladeen. 104 Minn. 262, 116 N. W. 486, 16 
L. R. A. (N. S .) 1058 ; Hosford v. Board of Education, 201 Minn. I, 3, 275 
N. W. 81. 

Assuming that the chief of police and the policemen involved have not 

yet relinquished their duties. I am of the opinion that their resignations 

have not yet become effective and that they had the right to withdraw 

them on August 12. 

This answers your first and third questions and an answer to the sec­

ond and fourth questions is not necessary. 

With reference to your fourth question, while an answer is not neces­

sary to this opinion, I would say that if the resignations of. the officers had 
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become complete t hey would not be entitled to be certified as eligible for 
appointment without the necessity of a new examination. 

Alexandria City Attorney. 

August 14, 1946 . . 

FINANCES 

90 

WM. C. GREEN, 
Assistant Attorney General. 

785-E-2 

Appropriation-County Agriculture Society-Authority for appropriation by 
county board to county agricu1tura l a ssociation in county. Fact that 
use of appropriation is limited-irnmaterial- MS1945, § 375.18 (8 ). 

Facts 

The county board of Kandiyohi County by a motion carried appropriated 
$1,000 to the county fail' association to be used for the purpose of paying 
the expenses and fees of the 4-H Fair and School exhibits at t he fairgrounds 
in October, 1946, instead of the usual appropriation of $1,000 to pay pre­
miums at the county fair. 

The fair association had prepared to h01d its fuir when it was prohibited 
from doing so in the interest of public health. 

Question 

Does t he law uuthodze the county board to make such appropriation? 

Opinion 

M. S, 1945, Sec, 375.18 (8) empowers t he county board to "appropriate 
to any county agricultura l society of its county, which is a member of the 
state agricultural society, ••• a sum of money not exceeding $1,000 • •• 
annuaBy; ••• ," It would appear that this is authority to the county board 
to make the appropriation of $1,000. You will observe t hat the s tatute does 
not limit the purpose fOI' which the appropriation may be used. If the use 
mentioned by t he county board is one which the agricultural association con­
siders an improper use of its money. I assume t ha t the agricultural asso­
ciation will not spend the money for the purpose indicated. So far as the 
county board is concerned, since it has the power to appropriate $1,000 to 
the fair association without any limitation as to t he purpose for which it 
shall be used, and if the board considers that this wns a proper use, I can 
see no objection to the limitation imposed, 
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I consider that the appropriation is a ut horized by the ~aw. 

CHARLES E . HOUSTON, 
Assistant Attorney General. 

185 

Kandiyohi County Attorney. 

October 18, 1946. 772-E 

ApprOllriation-County fa ir grounds-New buildi ngs on may be e rected a nd 
pa id for from county f unds. 

Facts 

"Hormel & Company of Austin, Minnesota, has made a donation to 
Mower County of $25,000.00 to be used by Mower County in construc­
tion of a stock barn on the Mower County F air Grounds in t he City of 
Austin, Minnesota. This donation was made about two yea rs ago. Be­
cause of priority regulations it was impossible to build t he baTn here­
tofore. Mower County is now calling fot' bids to be submitted some 
lime in January, 1946. The architects and the engineers estimate t hat 
the barn that is proposed to be built will cost considerably more than 
the $25,000.00 donation. The cost may exceed the donation by $15,000.00. 
Of course, we do not know exactly until the bids come in." 

Question 

Whether the county may expend county money in addition to the money 
donated fol' the purpose of erecting a new stock barn on the coun ty fair 
g rounds? 

Opinion 

Minnesota Statutes 194 1, Section 375.18, Subdivision 9, authorizes the 
county board to CI'Cct buildings on the county fair grounds, using this lan­
guage : 

Ii ••• to improve and erect structures thereon, for which purpose 
they mny receive donations of money, materials, or labor; •••. " 

It seems quite clear that the power to erect new bui ldings on the county 
fair grounds carries with it the power to pay for the same with county 
money. If the county ha d to rely on donated money to construct fair ground 
buildings, it might be a long time before there would be bui ldings a dequate 
for holding any fair. 

J hold that even if no donations were received the county would have 
power to erect new buildings with county money. The clause authorizing 
the acceptance of donations does not mean that t he cost of new bui ldings 
must be paid for entirely from donated money. 
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Minnesota Statutes 1941, Section 375.18, Subdivision 8, limits the annual 
appropriation \~hich t he county board may make to the county agricultural 
society. It also provides for the appropriation of county funds for the re­
pair, upkeep. improvement, extensions and alterat ions of the fair grounds 
and buildings. But this section does not prohibit the erection of new build­
ings from funds suppl ied wholly or in part by the county. 
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Mower County Attorney. 

December 21, 1945. 

RALPH A. STONE, 
Assistant Attorney General. 

772-A-1 

Appropriation-Recreational program- Village has a uthor ity to appropr iate 
money fo r r ental of building for recreational program - MS1941, §§ 
471.16, 471.16. 

Ques tion 

As to the right of t he village of Spring Vnlley to appropriate money for 
the rental and maintenance of a large building for recreation purposes. 

Opinion 

J call your attention to the provisions of Minnesota Statutes 1941, Sec­
tions 471.15 and 471 .16, being Mason's Supplement 1940, Sections 1933-9a 
and 1935-9b. You will t here find that the village is authorized to acquire, 
equip and maintain land, buildings and other recreational facilities and 
spend funds for t he operation of a recreational program . This is very broad 
authority. Under the following section the village is authorized to cooper­
ate with t he school distt'ict or other municipality in the carrying out of a 
recreational program. 

J do not pass upon lhe question whether t he program contemplated is 
one upon which t he village may spend public funds because I do not know 
t he facts j but, conceding t hat the program is one contemplated by the stat­
ute, the village has the right to carry it out by the expendit ure of money 
t herefor, The law seems to indicate that the progl'um should be "operated" 
by the municipality or municipalities which join in the project. 

You will note t hat Minnesota Statutes 1941, Section 471.16, Mason's 
Supplement 1940, Section 1933-9b, p rovides t hat the village may delegate 
the operation of t he program to a recreational board created by it and "may 
appropriate money voted for this purpose to such board." If the village 
council should create the present acting committee as a board to have charge 
of the l'ecreationnl program, then the village could appropriate and pay 
over the money to such board. 
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I do not think it would be megal for the village to appropriate t he 
money voted by it for recreational program to a recreational board created 
by t he viJIagc, even though the board received contributions and moneys 
f rom private sources; it would still be a village board under the control of 
the village. 

r caJI yOUI' attention to the provisions of the law which permit a vil1age 
and a school district to cooperate in the operation of a r ecreational program. 
It may be that the school district will desir e to enter into the program a lso 
and cooperate with the village. 
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Spring Valley Village Attorney. 

April 10, 1945. 

RALPH A. STONE, 
Assistant Attorney Gencl'at. 

476-B-10 

Bond issue-Hos pita l-Home rule charters-Fixing debt limitatiolls-Con~ 

trol over- MSJ945, C 475 to 477. 

Facts 

The city of WOl:thington proposes to build a new city hos pital nnd issue 
honds for the payment thereof; the assessed valuation of the city is about 
$2,500,000, and the hospital would cost about $500,000, which amount the 
city would have to borrow ; the city has no other bonded indebtedness of any 
na ture to be cons idered in the limits of its indebtedness. Sect ion 90, Chap­
ter 5 of the city charter, as amended, provides that the bonded debt shall not 
exceed 10 0/0 of tIle assessed valuation. 

Question 

"W hat is the highest amount of bonds that the city may issue for 
this purpose? n 

Opinion 

Minnesota Statutes 1945, Section 475.02, relating to public indebtedness, 
provides as follows: 

4lNothing in chapters 475 to 477 is to be construed as abrogating 
any restriction imposed or as modifying 01' extending any power con­
ferred upon a city. village. or borough by any provis ions of its charter 
relating to corporute indebtedness. Except as so limited, all municipal 
corporations shall be governed in r espect thereto by the provisions of 
chapters 475 to 477." 

Your city chartel' containing a debt limitation of 10% , we believe that such 
charter pl'ovision would be controlling on the question of t he limitation of 
indebtedness of your city_ 
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You further state that if it is impossible to issue bonds to the r equired 
extent you would appreciate any suggestions relative to otherwise financing 
this project. 

The only other method that occurs to tiS in view of the charter limita­
t ions would be to finance the cost of the construction of the hospi tal out of 
the earnings. In the event that bonds were issued which provided t hat the 
same should be paid out of the earnings from the hospital, such bonds would 
not be considered as a general obl igation of the city. and consequently the 
debt limitation contained in t he charter would not be controlli ng. See Wil­
liams v. Village of Kenyon, 187 l\'Iinn', 161,244 N. W. 658. 
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VICTOR J. MICHAELSON, 

Worthington City Attorney. 

December 17, 1946. 

Special Assistant Attornoy General. 

36-C 

Bond issue-Limitations-Cities of the fourth cluss operating under a home 
rule charter-Bond issues which are genera l obligations to be paid by 
tax levies and those to be paid out of earnings of municillal enterprises 
- Charter provisions construed relating to bond issues - Question of 
issuance of bond mus t be first s ubmi tted to voters - Sewage disposal 
plant- Heating system-Electric distribution system . 

Question 

" 1. May the City of International Fall s legally iss llc its Revcnue 
Bonds for construction of a Sewage Disposal Plnnt, an electric distribu­
tion system, municipal heating sys tem, or other utility having a source 
of income? If so, must the question first be submitted to the voters?" 

Opinion 

You use the term "Revenue Bonds" for the purpose, we assume, of dis­
tinguishing between bonds that are g eneral obligations of the city to be paid 
out of the proceeds of taxes levied upon t he taxable property within the 
city, and bonds (revenue) which are to be paid out of the earnings from a 
particular municipal enterprise or utility, such bonds (revenue) having been 
issued for the express purpose of pt'oviding funds for the construction, im­
provement, or extension of such enterprise or utility. 

Your charter, section 17, page 29, provides in substance that the city 
council shall have power to borrow money on its credit for city purposes, 
and to issue bonds thereiot, as provided in the charter, Section 12 provides: 
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NA ny ordinance authorizing the issuance of any bonds of the City 
shall r equire the affirmative vote of a majority of all the members of 
the City Council. 

HProvided, however, that before s uch bonds shall be issued the ques~ 
tion shall be submitted for ratification to the elec tol's of the City at the 
next regular City election, or at :l special e lection ca lled for t hat pur­
pose, the form of ballot to be used at which sha ll be prescribed by t he 
City Council. - •• " 

T he specific purpose for which bonds may be issued is se t forth in sec­
tion 17. In addition to t hese charter provisions statutes relating to certain 
municipal improvements, such as sewer, water and lights, contain specific 
provisions author izi ng municipali ties to issue bonds for the purposes s ta ted 
in such statutes even though the charter is s ilent in respect ther eto. In those 
instances the specific statutory provi sions s hould be controll ing. 

Our court has held t hat a city may issue its bonds under a particular 
s tatute even though the charter contains no specific provis ion for such 
authority. Oa kman v. City of Evele th, 153 Minn. 117. 

Returning to t he specific purposes for which your city may issue bonds 
as stated in your firs t question , you are advised that bonds m ay be issued 
for the construction of u sewage di sposal plant. MinnesoL."l Statutes 1945, 
Sections 443.02 to 443.07 inclus ive. 

Your city may nlso issue bonds f or the purpose of "purchasing, con­
stMlcting, reg ulating, maintaining, extending, enlal'ging o r improving water 
and light plants." Section 17, page 29, City Churter. 

W e do not find nny s peci fi c grant in your cha rter author izing your city 
to own 01' operate a municipal heating system , a nd in the absence of s uch 
grant in your churte1' we believe that before the city mu y be authorized to 
embark upon the enterpri se o f a municipal heating system your charter 
should be amended so a s to give s uch authority to your city. 

You further inquire relative to lIothe r utility hav ing a source of in­
come." This portion of your question covers a rather wide field. Any answer 
thereto would of necess ity be vague and general. As beari ng upon t he issu­
a nce and payment of bonds by a municipality where the same are to be 
r etired out of the income of the enterprise for the payment of which such 
bonds were issued, we direct to your attention the case of Williams v. Vil­
lage of Ken yon, 187 Minn. 161. 

Your charter contains a s pec ific prOVISion, section 12, page 27 , which 
requires the quest ion of the issuance of bonds by your city to be firs t sub~ 
mitted to the electors for approval, and In our opinion th is cha rter provis ion 
is conb-olling upon that quest ion unless the statute permitting your city to 
issue bonds contains la nguage which clearly indicates t hat bonds ma y be 
issued under such statute without first submi tting the ques t ion to t he elec.­
tors. 



190 MUNICIPALITIES 

Question 

"2. In the event such l'cvenue bonds are issued, are they to be con­
sidered a part of the general indebtedness of the city so as to come 
within the 10% maximum bonded debt limitation under the charter or 
the statutes 1" 

Opinion 

You will find the answer to this question in William v. Village of Ken­
yon, SUpl'l\, and section 17 of your charter. 

Question 

H3 . Does section 443.02, Statutes 1945, remove all limitation as to 
amount of bonds to be issued, irrespective of charter and statute limi­
tation provisions? Does any other section restrict such removal of 
limitation?" 

Opinion 

The last paragraph of Section 443.02 provides : 

"The bonds authorized by sections 443.02 to 443.07 or any portion 
thereof, may be issued and sold by any such village or city, notwith­
standing any limi tations contained in the char ter of the city or in any 
law of the state prescribing or fixing any limit upon the bonded indebt­
edness of the city or village." 

The language of this section seems clear and r enders further comment 
unnecessary. 

Question 

"4 . Would bonds issued under 443.02 be considered within the 10% 
maximum limitation of the charter and statute in event of a subsequent 
attempt to issue bonds for a Municipal Hospital or other public im­
provement ?" 

Opinion 

If the bonds to be issued for a municipal hospital or other public im­
provement are general obligations of t he city to be retired out of taxes 
levied and collected then we answer this question in the affirmative. On the 
other hand, jf such bonds are to be retired out of the earnings from such 
hospital or other improvement, then what our court stated in Williams v. 
Kenyon. supra, supplies the answer. 

Question 

446. I find no specific authorization in our charter for the city to 
build a hospital. \Vould such authority as given in the general welfare 
clauses in the charter, or in any statute, be sufficient?" 
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Opinion 

You wiJI find the answer to this question in Minnesota Statutes 1945, 
Sections 447.05 to 447.08, inclusive. 
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VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

International Falls City Attorney. 

December 12, 1946. 59-A-7 

Bond issue-Ronds-Not authorized where road improvement is not of a 
permanent nature or does not constitute the laying out of a new road­
MS1945, § 163.04 and § 476.23. 

Facts 

The town board of the town of Glasgow is considering the matter of a 
bond issue to obtain funds for I"oad purposes ; it is their intention to use the 
proceeds from the bond issue for the purpose of improving existing roads. 
The proposed road improvements do not include the laying out or construc­
tion of any new road, but include grading and sloping in mnking a so-called 
"snow road," and in such proposed improvement the existing road bed will 
be of very little value. 

Question 

'Whether bonds mny be issued for the purpose of making the road im­
provements mentioned under Minn. Stat. 1945, Sec. 163.04, or under Sec. 
476.14. 

Opinion 

Upon the basis of the information submitted we do not believe that the 
contemplated improvements constitute permanent improvements as used in 
Sec. 163.04 supra, and for which the issuance of bonds is thereby authorized. 
While it is not clear to us as to what you mean by t he term "snow road," 
and the particular changes that will have to be made so as to convert the 
existing road into a "snow road ," we believe that such a change is not one 
of the road improvements mentioned in said Sec. 163.04, and for which a 
bond issue is authorized. 

Referring to Sec. 475.14, it seems clear to us that the proposed improve­
ments do not come within the language of that statute. Subsection 3 of this 
statute provides: 

HIn the case of towns, for the erection and furnishing of a town hall, 
and for the laying out and opening of town roads, and the building of 
bridges thereon." 
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Obviously improving an existing road bed does not constitute "laying out 
and opening of town roads," and fOl' that reason this statute would not be 
applicable. 

We would suggest t hat yo u examine Laws 1905, Chapter 64, as amended 
by Laws 1907. Chapter 63, a nd perhaps this sta tute might meet the require­
ments of the town board. This law is still in effect except as the same is 
inconsistent with Minn. Stat. 1945, S ec. 475,23 to Sec. 475.32. I do not find 
that Chapter 64, supra, as amended by L. 1907, c. G3, has ever been r epealed 
or s uperseded, and repeal by implication is not favored . 
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Glasgow Town Attorney. 

September 16, 1946. 

VICTOR J . MI CHAELSON, 
Special Assistant Attorney General. 

43-B-4 

Bond issue-noad machinery-Town~-Purchase of for the bui lding of new 
roads only- L 1905, C 64. 

Facts 

"Laws 1905, Chapt. 64, (G.S. 1913, Secs. 1960-1967), authorizes the 
issuance of bonds by townships 'to bui ld roads and bridges in said town 
and for t he purchase of mat e rial and apparatus therefor.' The quoted 
language and t he t itle of the Act seem to tie the purchase of apparatus 
(road machinery) to construction of ncw roads a nd/ or bridges," 

Question 

"Are the provisions of Laws 1905, Chapt. 64, broad enough to au­
t horize the issuance of bond:;. by towns, for the purpose of purchasing 
road equipment or machinery for road maintenance only 1" 

Opinion 

It is axiomatic that the s ubstantive provisions of a law cannot be 
broader than its title . The titl e of Laws 1905, Chapter 64, is-

"An act to authorize the issuing of bonds by organized towns for 
the purpose of building roads and bridges and purchase of material and 
apparat us therefor," 

It is cleal' that apparatus may be purchased under its authority for use 
in building roads and bridges. It becomes necessary, then, to detcrmine if 
the word "build" means maintenance or r epair. An examination of the deci­
s ions reveals that a sharp line of demarcation is drawn between building 
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and maintaining or repairing. Build means new construction. Maintenance 
or repairs means to restore to a sound state or to mend. State v. 'Vhite, 16 
R. I. 691, 18 A. 179, Attorney General ex reL Gibson v. Board of Supervisors, 
141 Mich. 690, 104 N. W. 792, 794. The cases indicate that there may be 
situations where the improvement of an existing road is so great that it 
becomes in effect the building of a new road. 

It is our conclusion, and we hold, that L. 1905, c. 64, does not authorize 
the issuance of bonds for the purpose of purchasing road equipment or ma­
chinery for road maintenance only. 

In order that there may be no misunderstanding, we wish to make it 
clear that this opinion does not limit the right of the town board to pur­
chase any necessary road tools, including such machinery as graders, trac­
tors or trucks, provided, first, that such apparatus is paid for out of the 
road and bridge fund, and, second, that the road and bridge fund, together 
with the moneys that will come into such fund from taxes already levied, is 
sufficient to pay in full for such apparatus, nor does it limit the right of the 
board to use any apparatus paid for by the proceeds of bonds for mainte­
nance and repair work when it is no longer needed for the building of the 
road for which the bonds were issued. 
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Hennepin County Attorney. 

April 24, 1946. 

GEO. B. SJOSELIUS, 
Deputy Attorney General. 

4S-B-4 

Certificates of indebtedness: City of Austin may not, under particular cir­
cumstances stated in opinion, issue certificates of indebtedness payable 
out of taxes to finance purchase of portable houses to be leased to vet­
erans-May issue certificates payable entirely out of rentals to be re­
ceived from houses-Purchase price of an houses cannot exceed $5,000.00 
without vote. 

Fads 

Attention is called to the recent opinion of this office that the City of 
Austin may purchase portable houses from the government to be used in 
the present emergency to house returning veterans. The budget for the city 
has been passed, and no provision was made for these portable houses. The 
fiscal year closes April 1, 1946. The local post of the American Legion wants 
to advance $100,000 to the city to be used for the purpose of purchasing 
these houses, and the suggestion has been made that the city issue its 
certificates of indebtedness and that these be issued to the American Legion, 
which is incorporated. 

Section 16 of Chapter V of the charter provides as follows: 
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HSec. 15. The common council may. during any fi scal year, by vote 
of two-thirds of all the members elected, t he 'yeas' and 'nays' being 
taken a nd entered upon the journal, issue certificates or other evidences 
of indebtedness of said city. bearing in terest at a rate not exceeding 
six (6) p CI' cent pe r annum, and for a time not exceeding the then fiscal 
year, in such amount and under such regulations as the common council 
may prescribe, in anticipation of the taxes and I'cvenues of such year. 
Provided, that the amount of such cer tificates or other evidences of 
indebtedness shall not at any time exceed one-third of such taxes and 
revenues. And provided furthel' that the pl'oceeds of such certificates or 
other evidences of indebtedness shall be applied to the same purpose as 
the taxes and revenues in anticipation whereof they may have been 
issued. 

"Provided further, that when the taxes are collected a sufficient 
amount shall be immediately set aside and used to pay the temporary 
loans and interest thereon." 

These houses when purchased would be r ented for approximately $30 to 
$35 per month . It is proposed t hat the city would use the money loaned to it 
for purchasing t hese houses, installing them, and connecting them up to 
sewer . It is estimated that 100 houses at $30 per month would produce 
$3,000 a month . 

The estimated revenue and taxes for the present fiscal year would prob­
ably equal $175,000. 

Questions 

(a) "Cnn the City of Austin lawfully issue its cel,tificates of indebted­
ness for % of $175,000.00 at this time, and if so, when will said certificates 
have to be paid? 

(b) "Can they do t his without entering it in their budget and levying 
therefor, and does not the $5000.00 l'estriction prevent the City from levy­
ing in any amount for purchasing these portable houses in excess of 
$5000.00 ? 

(c ) "Can the City use income from rental of these houses to retire 
t hese certificates of indebtedness 1" 

Opinion 
(a) 

Assuming that your prescnt budget indicates the purpose for which the 
revenues to be derived from taxes arc to be used, I am of the opinion that 
certificates of indebtedness cannot be iss ued in anticipation of the $175,000 
tux revenue which it is es timated will be received during the present fiscal 
year. If such certificates could lawfully be issued, clearly, under the terms 
of the charter provision, it would be necessary that they be paid by the end 
of the fiscal year. 
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(b) 

The $5,000 res triction has nothing to do with the question of issuing 
certi fi cates of indebtedness under either the circumstances referred to in (a) 
or those referred to in (c) , infra . The $5,000 limitation relates to the acqui­
sition of property without a vote of the people. As stated in the previous 
opinion, I am satisfied that the counci l may not, without a vote of the people, 
exceed an expenditure of $5,000 in alI for the acqu isi tion of t hese pOt'table 
houses. 1 believe, however, that t he words "price or value of property" 
include in them the original cost of the houses and the cost of transporting 
them to A ustin and setting t hem up. Any improvements made latcr by way 
of sewer connections, etc., I believe, would be considered as improvements 
and not as a part of the acquisition cost. 

(c) 

On the authority of WilJiarns v. Village of Kenyon, 187 Minn. 161, 244 
N. 'V. 558, and prior opinions of this office (November 6, 1936, to City Attor­
ney, Staples, Minnesotaj February 18, 1937, to City Attorney, LeSueur, 
Minnesotaj and J anua ry 6, 1939- No. 71, 1938 Reports- to City Attorney, 
Detroit La kes, Minnesota ), I am of the opinion that, if cer t ificates of indebt­
edness were to be issued, payable entirely from receipts from rentals of 
these houses and clearly s tating that they did not constitute any general 
obligation of the city. s uch certificates might properly be issued and t hat 
there would be no limit as to time of paymcnt. In my opinion the provisions 
of Section 15, Chapter V, of the charter, would not a pply to t hem. Neither 
need there be any limit as to t he amount of s uch cel'tificntes which mig ht be 
issued, keeping in mind that, in Lhe expenditure of t he funds, the provisions 
of Chapter V, Section 11, must be followed. 

Question 

Whether Section 11 of Chapter V applies only to r ca I estate. 

Opinion 

At various places in t he charter real and personal property are distin­

g uished. In t he last sentence of Section 11 t he words " real estate" are used. 

I am of the opinion that since the first sentence of the section uses t he 

words "such private property" the section applies to both I'cal and personal 

property. 

WM. C. GREEN, 

Assistant Attorney General. 

Austin City Atto rney. 

October 19, 1945. 59-A-51 
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98 
Funds-Investments-Must advertise for bids-In the city's own bonds-­

MS1945, §§ 471.56, 475.30, 475.15. 

Faets 

"The City of Granite Falls has approximately $90,000.00 in what 
we call our 'Public Improvement Revolving (or Reserve) Fund.' 

-, 
"The City has recently, by an overwhelming vote, authorized the 

issuance ot some $80,000.00 Municipal Bonds to be used to finance the 
construction of a new Municipal Hospital. And the City Council has 
passed an ordinance authorizing the sale of such bonds by the City in 
any manner permitted by the Laws of the State of Minnesota. 

-~ ... 
"The City Charter provision providing for the creation of the Pub­

lic Utility Reserve fund provides, in part, 'The fund so created, or any 
part thereof, may be invested in any interest bearing securities avail­
able for the investment of sinking funds of Cities, under the laws of 
1927, Chapter un, Section 9, or acts amendatory thereof.' 

"A large part of the Public Improvement Revolving (or Reserve) 
Fund is at present invested in United States Bonds and Treasury Cer­
tificates, being really surplus money which the City has no present need 
for, other than investment." 

Questions 

"l. Can the City of Granite Falls use this money for the purpose 
of purchasing its own Municipal Hospital Bonds, under authority of 
Laws of 1927, Chapter 131, Section 9 (also found in Mason's Minnesota 
Statutes of 1927 sec. 1938-11) and under authority of Laws of 1943 
Chapters 193 and 532? 

"2. Assuming that the City can use the money to purchase its 
own bonds, would it be necessary for the City to call for bids on the 
bonds before purchasing them with the funds mentioned above '?" 

Opinion 

Your statement of facts leaves me in a state of uncertainty as to 
whether the $90,000 referred to is in the "public utility reserve fund" or is 
in the "permanent improvement revolving fund." I do not deem it impor­
tant to determine which fund the money is in, because I consider that Laws 
1943, Chapter 193, as amended by Laws 1943, Chapter 632, Minnesota Stat;... 
utes 1945, Section 471.56, is sufficient authority to justify the investment of 
moneys in either fund in securities issued by the city of Granite Falls. 

The section cited authorizes the investment of "municipal funds" in any 
obligation in which sinking funds are now authorized to be invested, pur­
suant to Minnesota Statutes 1945, Section 475.30. 
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Minnesota Statutes 1945, Section 475.30, authorizes the investment of 
s inking funds: 

"(3) In any bond certificate of indebtedness, warrant. order or 
interest-bearing obligation issued pursuant to law by such municipality 
•• • ; provided that no municipality shall invest any moneys in any 
sinking fund in its own warrants or orders which have no definite or 
fixed mat urity." 

Before selling the bonds to the city of Granite Falls, the city would first 
have to advertise, as required by Minnesota Statutes 1945, Section 475 .15, 
Mason 's Stntutes 1927, Section 1943. 
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Granite Falls City Attorney. 

October 3, 1946. 

RALPH A. STONE, 
Assistant Attorney Genera l. 

59-A-22 

F unds-Right to borrow money in emergencies unde r city cha rler. Charter 
of City of Sai nt l'aul, Section 206 - Teachers' sulary - Teachers on 
strike . 

Facts 

"The teachers of the City of Saint P aul a re on strike. There is 
enough money appropriated for t eachers' salaries to pay them for 1946 
in the amount speci fi ed in the present salary ordinance. As t he schools 
are closed the children are unable to attend school. It has been sug­
gested that an emergency exists thereby so that under Section 206 of 
the Charter the Council can declare an emergency and borrow sufficient 
money to re-employ the teachers and pay, beginning Janual'y 1, 1947, 
increased salaries to the teachers, amounting to approximately $1,800,-
000 for the year 1947. The budget for 1947 has already been adopted 
to the limit of the $30.00 per capita expenditure limitation and the tax 
levy therefor has been certified." 

Question 

"Under these facts does an emergency exist as contemplated under 
Section 206 of t he Char ter so that t he Counci l can borrow funds for 
such purpose 1" 

Opinion 

Section 200 of t he charter of the City of Saint Paul makes it the duty 
of the comptroller not later than August 15th of each year to transmit to 
the city council detailed estimates in writing of the expenses of the city for 
the next succeeding fiscal year (which in the City of Saint Paul corresponds 
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with t he calendar year) and of t he revenue necessary to meot t hose ex­
penses. In his report of budget estimates the comptroller is required to 
divide the estimates into 31 separate funds, No. 15 of which is .j fA public 
school fund' to meet all school expenditures." 

Section 20 1 of the char ter provides t hat t he total cost of the govern­
ment, inc1uding schools, of the City of Saint Paul, in anyone calendar or 
fiscal yem', with the exception of the amount necessary to meet maturing 
bonda 01' levy certificates due, or similar obligations as they become due, 
shall not exceed $30.00 per capita for each inhabitant of t he city, with cer­
tain provi sions not material here. 

Under sect ions 202 and 203 of the charter the council, upon receipt of 
the comptroller's report, is to cause it to be published once in the official 
paper of the city ; ten days after t.hat publication the council shaH hold pub­
lic hearings from day to day for not less than 20 days, at which alll'esidents 
of t he City of Saint Paul desiring to be heard may be h eard in reference to 
any of said est imates or any item thereof ; and, upon completion of the hear­
ings, and not later than December 15th of each year, the council shall, by 
ordinance to be adopted by a four-sevenths vote of a ll member s , fix the 
amount of expenditures in dollal's that may be made by t he several depart­
ments, bureaus, or activit ies of the city government of the City of Saint Paul 
duri ng the next foll owi ng fisca l year. In fixing the expenditures the council 
is to s pecify as to the expenditure from each of the funds and make appropri­
ations in fullest practicable detai l , designating the purpose of each expendi­
ture as specifically as may be. 

Section 205 provides in part as follows: 

"No department, bureau, activity, board or officer of sa id city shall 
have power or authority to expend any of the public moneys , or to incur 
any Ji abi lity on behalf of the city in any fiscal yea r in excess of a~y 
fund or of any item of any fund as fix ed by the council except as her e­
inafter provided. Violation of this section sh all be deemed malfeasance 
in office on the part of the person or pel'sons violnting it, ulld shall make 
such person personally l iable to the other contracting parties for the 
excess for which said person has attempted to bind said city. >I< • * ,. 

Section 38G authorizes the commiss ioner of education , under the direc­
tion and control of the counci l, to appoint s upervisors, principals , teachers , 
one or more medical inspectors a nd nurses, one or more truant officers, jani­
tors, engineers, firemen , and such other employes as may be necessary f or 
t he proper conduct and maintenance of th e schools and of the real and per­
sonal property of the district. 

Section 387 makes it the duty of the commissioner of education to pre­
pare in the form of an ordinance rules and regulations for the proper trans­
action of the business of t he schools, defining the duties of its officers and 
employes, and fixing the number, titles, and compensation of said employes, 
and f or the propel" execution of all powers vested in and duties imposed upon 
the commissioner by the charter. As soon as he has prepared t he ordinance 
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he shall present it to the council, and t he council shall pass the ordina nce 
a fte l' having amended it as it may see fit. 

SecLion 389 pl"ovides for the appointment of a superintendent of schools 
by the commissioner, subject to the approva l of the counci l ; and section 390, 
that, on nomination by t he superintendent, the com miss ioner s hall appoint 
ull assistants and oHicc assistants to the superintendent, a ll principals and 
all teache rs in t he public schools . Provis ion is made f oJ' removal of these 
persons fol' cause, but it is stated to be the in tent of the c ha rter t hat, unless 
r emoved fo r cause, teachers and assistants once appointed s hall se rve during 
effic iency and good behavior. Teachers in the City of Saint Pau l are subject 
to the Teache rs Tenure Act. 

Section 206, the section he re in question, is as follows : 

" In the evcnt of destruction of OT inju l"y to public buildings or 
st l"UctUl'es, by fire, flood, tornadoes 01" other elemental causes, or of the 
invasion or threatened invasion of the city by epidemic Ol" contagious 
diseases, or of any other sudden und unexpected emergency whe rein the 
funds appropriated fo r any of the purposes above and in t hi s chap ter 
provided for become inadequate properly to protect t he puiJlic interests, 
the counci l by unanimous vote of all members t he reof s hall have power 
to authorizc the mayor and comptrolle r, to borrow temporari ly and 
upon such te rllls as the counci l may pl'escribe, s uch s um or sums of 
money as the counc il nmy by unanimous vote of all the members deter­
mine to be neccssary to meet such emergency, and to execute a nd de­
liver to the party or parties making such loan , such no tes, bonds, or 
other evidences of indebtedness as the council muy prescI"ibe" The pay­
ment of s uch temporary 10~tns shall be provided for either by issuing 
bonds therefor 01" by tax levy within one year fl"om thc datc of such 
loan. All ncts of the council under thi s section must be approved by 
the mayo)' and the comptroller by signi ng and countersigni ng the ordi ­
nance or ordinances , reso lution or resolutions by which s uch action is 
taken, and if such ordinance or ordinances, resolution 01' resolutions are 
no t so s ig ned and countersigned, they shall be void and of no effect."! 

We arc informed that the budget for the fiscal year 194"7 W1\S adopted on 
Septembcr 2G, 1946, and that a complete school code was adopted on October 
16, 1946, by which some changes in the salary schedule 1)I"cviously a dopted 
wcre made. We are further informed that t he last prior complete ordinance 
relating to salnl"ios was adopted September 23, 1943, and that there werc 
some minor amcndments between that date and October 16, ]946" 

It was held by the Supreme Court of th is state in Doyle " . City of St. 
Pau l et aI.. 204 Minn" 558, 284 N. W. 291, that t he yeal"iy salaries of the 
permanent teachers in the public schools of the City of Silint Paul fOI" the 
calendar yenr may not be fixed in such amounts as to excced the budget 
item appropl'iated thcl"cfol' under the provis ions of the c ity's charter; that 
a ll teaching in such schools must be under CXI)l"ess contract fixed by ordi-

!A II cmlJhlls i ~ ill t his op inion !;u)Jlllicd. 
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nance as to salary; a nd t hat, by whatever method t he yearly salary is fixed, 
the chal"ter provisions become a part of t he agreement. I n that case th e 
budget for the year involved did not cover the salnries fixed by t he salary 
ord inance, but it was held t hat the salaries fixed by any ord inance adopted 
are limited each year to the item budgeted for teachers' salaries f or the 
succeeding cnlcndar year and that there could not be any recovery on the 
t.heory of the quas i contract for t he difference between the salaries provided 
by the ordinance and the amount which could be paid under t he budget. 

The word "emergency" has been variously defined, but all the definitions 
a rc essentia lly the same. We will give some of them: 

"An unforeseen combination of ci rcumstances which calls for imme­
diate ac t ion; a lso, less properly, exigency." Webster's New I nternational 
Dict ionar y, 2nd Edition. 

" A s udden or unexpected occurrence or condition calling for imme­
diate action." Funk & Wagnalls New Standard Dictionary, 

"An emergency is a cond ition of things appearing suddenly or un­
expectedly; that is an unforeseen occurrence." Words and Phrases, 
Permanent Edition, Volume 14, p . 300. 

"By definition the term 'emergency' implies a sudden or unexpected 
necessity r equiring speedy action." Los Angeles nredging Co. v. City 
of Long Beach, 210 Cal. 348, 291 P. 839, 843, 71 A. L. R. 161. 

"An 'emergency' is equivalent to a public calamity res ulting from 
fire. flood, or like disaster, or through some unusua l occurrence not rea­
sonably subject to anticipation by any provision." Lyons v. City of 
Bayonne, 101 N. J . L. 455, 130 A. 14. 

In the case of San Chr istina Inv. Co. v. San F ra ncisco, 167 Cal. 762, 
141 P. 384, 52 L. R. A. (N, S. ) 676, which involved an attempt to tax in 
excess of the levy limit provided by the charter of the City nnd County of 
San Francisco on the ground that the earthquake had created a great emer­
gency, the court, afte r defining "emergency" as defined by Webster, said 
that, by the use of the adjective "great." the charter plainly meant a neces­
s ity or emcrgent:y of grave character and serious moment and in connection 
with the discuss ion of t hat matter said: 

"And. fina lly, it must be said that no argument of hardship or in­
convenience will justif y a court in setting at naught t he written terms 
of a city's charter, even at t he instance of t he city's offic ials . As was 
said by this court in Connelly v. San l<"rancisco, ) 64 Cal. 1 01, 127 Pac. 
834: 'An inconvenience to the city does not justify the despoiling of its 
taxpayers' ," 

That was a taxpayer's sui t brought to recover taxes paid under protest for 
the a sserted invalidity and illegality of a tax levy, and t he court noted that 
they were there dealing with the taxing power - "a power which, when 
exercised under delegated authority by a municipal corporation, is a lways 
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subject to rigid scrutiny, first, to determine whether the power actually 
exists; and, second, to determine whether it has been exercised under the 
limitations imposed." 

This Case was cited with approva l in the later case of Burr \'. City and 
County of San Francisco, .... Cal. .... J 199 P. 1034, 17 A. L. R. 581, in which it 
was held that the fact t hat the expenses of the city government had in­
creased so that they could not be met by the imposition of taxes within the 
limit prescribed by the city charter did not create a great necessity or emer­
gency within the meaning of a provision in the charter authorizing the ci ty 
t.o exceed that limit in the case of such necess ity or emergency. 

Speaking of the results which would follow if municipal authorities 
were authorized to exceed the charter limits of taxation whenever t he taxes 
raised within t hat limi t did not equal the expenses of the city on the 
ground that a great emergency ex.isted, the court said: 

"The charter may as well have provided that s uch taxes should not 
exceed the dollar limit, unless a higher rate was necessary to raise the 
money required to pay the regular a nnual expenses of the city .••• 
The 1'estriction to the dollar limit. which wus intended to compel rea­
sonable economy. would have no effect of that kind whatever. All that 
the supervisors need do to cit'cumvent the pt'oviston would be to create 
a necessity by their own extruvagance Ot' by engaging in new municipal 
activities and entCl·prises. benevolent or otherwise. and the power to 
levy t he increased rate would automatically follow." 

In DeAngelis v. Laino. 252 N. Y. S. 871. a board of education had sub­
mitted a special estimate on the ground t hat a fire hazard in the schools 
constituted an emergency. It appeared that the fire hazard had existed 
for many years, but attention was focused on it by a report of a committee 
appointed to make a survey of the school system. The court, quoting from 
Brooklyn Cily R. Co. v. Whalen, 182 N. Y. S. 283, afti.rmed 229 N. Y. 570, 
128 N. E . 215, said: 

"The word 'emergency' is defined as a sudden or unexpected occur­
rence or condition, calling for immediate action. This can hardly be 
applied to a permanent condition of inadequacy of se rvice, and it is 
plainly to be seen t hat there is no emergency which justifies the con­
tinued operation of the stage lines." 

In that casc the City of New York had attempted to opel'ate bus and stage 
lines on the ground that the se rvice of the street railway lines was inade­
quate. 

Continuing, the court in the DeAngelis case said: 

uThe danger of fire hazard in the above schools has existed since 
thc construction of the same. It is no worse now than it has been for 
many years past. The mere fact that the Strayer report focuses atten­
tion on it does not convert it into an emergency. at least , not as a mat­
ter of law." 
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Coming to the instant question, it should be no ted that section 206 of 
the charter does not use t he word "emergency" alone. as is the case in many 
statutes. The words are "any other sudden nod unexpected emergency." 

We understand that the situation which it iS ,c1aimed would authorize 
the council to borrow money under the provis ions of section 206 is that the 
suhu 'ics of the teachers in the public schools of Saint Paul are inadequate. 
Jt is a matter of common knowledge that this fact is conceded. H owever, 
this is not a "sudden" or "unexpected" situation, nor is it something unfore­
seen. That condition existed at the time the hearings were being held on 
the budget and on the date when the budget was adopted, to say nothing 
of the dale of the adoption of the ordinance fixing the schedule of teachers' 
salaries, although that is immaterial since the Supreme Court has held that 
the amount paid for salaries cannot exceed the budget. Section 206, by its 
terms, applies only to situations arising after the adoption of the budget 
and the making of t he appropriations. The provision is that, in the event of 
the calamities specified or other sudden and unexpected emergency Hwherein 
the funds appropriated for any of the purposes ubove and in this chapter 
provided for become inadequate properly to protect the public interests, . . . " 

,Ve must also keep in mind the well known nile of law that where words 
of a specific and limi ted meaning al'e followed by words of a generic or 
general meaning, the latte r are to be construed as appl icable only to things 
of a like nature to those des ignated by the former a nd that the word Hother" 
in such condition is to be read "other such like." Applying this l'ule, we find 
that the speci fi c wOI'ds are "destl'uction of or injury to public buildings or 
structures, by fire, flood, tornadoes or other e lemental causes, or of the 
invasion or threatened invasion of the city by ep idemic 0 1' contagious dis­
eases." In other wOI'ds, the emergencies specified are calami t ies and matters 
which affect the public health or saf ety, and, applying the rule, an inter­
pretation would be that the other sudden and unexpected emergencies r e­
ferred to are those of t hat same general character. 

If it be said that the strike has created an emergency, the answer is 
that no person can create an emergency for t he purpose of benefiting him­
self, If the contrary view were to be taken, it would mean that any group 
of public employes could, after t he full amount permitted by the charter 
had been appropl"iated, go on strike, argue that an emergency existed, and 
cull upon the city council to nullify the limitations contained in the charter. 
If, as stated in the flurr case, the city council itself could not create such 
an emergency, certainly fnr less can a group of employes. 

If the argument be made that an emergency exists so far us the public 
is concerned because a strike has been called lind the schools closed, the 
answer is the same, The only way, according to the theory of those who 
hold that view, to remedy the situat ion is to meet the demands of those 
who have themselves attempted to create the so-called emergency and thus 
accomplish indirectly what cannot be accompli shed directly. 
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1'his matter cnnnot be approached on the basis of sympathy_ Even 
thoug h the members of the city council might desire to remedy un injustice, 
which has exist ed, we must remember, for a considerable length of time, 
and take it upon themselves to declare a "s udden and unexpected emergency" 
despite the law, their nction would be subject to r eview at the instance of 
any dissatisfied taxpayer, and they might find themselves, under the pro­
vis ions of section 205, not only gui lty of malfeasance in office, but person­
a lly liable to t he teacher s for the unauthorized increases they had agreed 
to pay. 

It is our opllllon that it cannot be said that a s udden and unexpected 
emergency has a ri sen since the approval of the budget and t he making of 
approp"iat ions for the year 1 047 which would pe rmit the City Counc il of 
t he City of Saint Puul to borrow funds unde l' section 206 of the charter . 

We do not believe the s it uation hcre is compar~\ble to that involved in 
the opinion of thi s omce to the deputy commissioner of education dated 
November 8, 1937. 

WM . C. CREEN, 
Assistnnt A ttol'ncy GeneraL 

City of Saint Paul Corporation CounseL 

December 4, 1946. 59-A-22 

toO 
Funds-Trust fund to maintain memorial park-Cour t order mus t be com­

plied with. 

Facts 

Pursuant to order of the Probate Court of \Vabasha County, Minnesota, 
dated Apdl 28, 1923, the City of Lake City received from the cstate of 
Mary E. McCahill the SU Ill o f $2230, conditioned a s follow s: 

" ••• and said $2230 to const it ute a t rust fund and the same to be 
invested in securi ti es which are legal investments for trust funds under 
the laws of the State of Minnesota , the principal thereof to be forever 
kept invested in such secur ities, and the interest and income thereof, 
a s the same shall become due, to be co llected and paid over to said City 
of Lake City, and by it to be applied Hnd used solely towards the care 
and maintenance of sa id Louis McCahill Memorial Park." 

However, instead of being invested in securities , in accordance with the 
order of the Probate Court, this sum, upon its receipt, was depos ited by the 
city in its genera l revenue fund and has never been held apart as a separate 
fund. It is claimed that during the more than 20 years since the sum has 
uec n rece ived by the city, it has spent at least as much as, if not more than, 
the original $2230 for the upkeep of the park. 
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The 1045 report of t he Public Examiner recommends that the provisions 
of the court order be complied wit h and a separate trust fund be established. 

Question 

What should the City of Lake City do in t his matter? 

Opinion 

The city has not complied with the terms of the trust in that it has 
fail ed to deposit this sum in a special trust fund and invest the principal 
thereof in authorized securities a s directed by the court. The claim that the 
city has spent a s much as or morc than t he original $2230 for the upkeep 
of t he park dur ing the past 20 years is no defen se for its failure to comply 
with the court order. The city is duty bound to establish this fund and 
s hould do so as expeditiously as possible. 

Lake City City Attorney. 

February 28, 1946. 

HIGHWAYS 

101 

IRVING M. FRISCH, 
Special Ass istant Attorney General. 

69-A-22 

Bridges-May not be lost by adverse possession s ubsequent to 1899. 

Facts 

Springdale Towns hip duly laid out and designated a certain township 
road, a nd f ot' a distance of 150 or 200 f eet the rond us laid out, in order to 
obtain a more feasible place for a bridge, deviated from t he section line 
upon which the road was designated and established; several years ago the 
road was straightened out so as to follow the section line, eliminating that 
part of the road which deviated from the section line, and the old bridge is 
not now being used and has not been used for the past 15 or 20 year s; the 
town now desires to sa lvage the steel and other materia l in the old bridge, 
bu t the owner of the adjacent property claims that the bridge has become 
his by r eason of adverse possession. 

Question 

Whether the old bridge has been lost by a dverse possession. 

Opinion 

The question as to whether a road has been lost by adverse possession 
or abandonment is a question that can only be determined after a ll of the 
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material facts have been presented. Ordinarily that is a matter for the 
courts to pass upon. 

However, title to a highway may not be acquired by adverse possession 
subsequent to the enactment of Laws 1899, c. 65. See Hastings v. Gillitt, 
85 Minn. 331, 88 N. W. 987. 

A bridge is a part ot a highway, Minn. St. 1945, Section 160.01, Sub­
division 6. 

It does not appear from the facts stated in your letter that there was 
any adverse possession of the road or bridge in question prior to 1899, and 
if OUf assumption of the facts in that respect is correct then it would seem 
clear that the title to the bridge in question has not been lost by adverse 
possession. 

VICTOR J. MICHAELSON, 

Redwood County Attorney. 

October 15, 1946. 

102 

Special Assistant Attorney General. 

50-B 

Cartways-Towns-Right to hire an attorney to give legal advice to the 
board in the matter of the establishment of a cartway-Term "Cost and 
expense." 

Questions 

What is included in the term "cost and expense," as used in Minnesota 
Statutes 1941, Section 168.15, Subd. I, Mason's Supplement 1940, Section 
2585 ? 

Does this expense include the fees of an attorney for drawing the peti­
tion for a cartway. notices and order establishing the cartway and awarding 
damages? 

Opinion 

I think that the petitioners for the cartway should prepare their own 
petition, and that if an attorney is required for that purpose, the fees of the 
attorney for drawing the petition would be paid by the petitioners. 

But as to drawing notices, conducting the proceedings, drawing up the 
minutes and the order establishing the cartway and awarding damages, the 
situation is different. 

The town board may need legal advice in preparing these papers. They 
are of a somewhat technical nature and the need for the expert services of 
an attorney may very well be necessary. It should not be held that the 
town could not incur the expense necessary to the establishment of a valid 
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and legal cartway. If the services of an attorney in this connection are 
necessary, 1 th ink that the town board has the authority to incur such ex­
pense; attorney's fees would be just as necessary as the fees of a surveyor 
for s urveying and describing the route of the road. 

O! course the power to hire attorneys for the institution or defense of 
actions is vested in the town meeting. Minnesota Statutes 1941, Section 
365.10, Subd. 3, Mason's Statutes 1927, Section 1002. 

But there arc many occasions on which the town board needs the serv­
ices of an a tto rney other than in the institut ion and defense of actions. I 
think there is implied power in the board to hire nn attorney in such case. 
Furthermore, 1 point to the statute which vests in the town supervisors 
the charge of all the affairs of the town not by law committed to other offi­
cers. Minnesota Statutes 1941, Section 366.01, Mason's Supplement 1944, 
Section 1049. 

Thel'efol'e J would say that in a matter of establishing a cartway, the 
town board has t he right to retain and pay an attorney for legal services 
necessarily required by the town board, whether the same be regarded as 
included in the quoted words "costs and expense" or whether t he same be 
regarded as otherwise aut horized. I think the town board has authority to 
secure legal advice where necessary and where litigation is involved. 

There is a nothel' ground upon which t he attorney who rendered the 
services might be compensated. The town has r eceived the benefit of the 
services in question. Having r eceived the benefit thereof, the town would 
be liable f or thei r reasonable value. Attorney General's opinion dated June 
22, 1935, fil e 434a-1. 

In an opin ion dated April 17, 1925, file 434a-1, a deputy attorney gen­
eml held that "the town board, acting at a regulal' meeting, may employ 
an attorney to advise them as distinguished from conducting the defense." 

Also see L. R. A. 1917, D. p. 240. 

Redwood County Attorney. 

October 16, 1945. 

103 

RALPH A. STONE, 
Assistant Attorney General. 

434-A-1 

Carlwuys-Towns-Taxpayer may petition county board for improvement 
of impassable cartway without first petitioning the town for the alloca­
tion of funds therefor- MSI945, §§ 160.01, Subd. 6, 162.24 and 163.15, 
Subd.3. 

Facts 

"A complaint is about to be filed with t he County Board of Fari­
bault County under the provisions of Section 162.24, Minnesota Statutes, 



MUN'ICI'PALITIES 207 

1945, wherEl:in it 15 alleged that a certain two-rod cartway in the ToWri 
of Blue Em'th City in ~aid County, which was duly establiehed many 
yean ~. is neglected by the Town and that said Town refuses to 
:nuiin'tain and keep in repair the said cartway. 

"Section 163.18 defines town roads a~ including curtwuys which 
lhave been established under the authority of Town Boards. Section 
163.15. ~ ubdivision 3, provides that any Town Board may expend road 

401' · tlt~dgc funds upon l\ legally established cartway, the same as on 
,tdoW"1l roads if, in the judgment of such Board, the public interests l'C­

<,\\lil'c it. Tt is further provided, however, tha t where a Town Board 
has refused to allocate funds for the upkeep of a cartway, then, upon 
the petition of ten taxpayers of the Town, the Town Board s hall present 
for t he approval of t he voters at the annual Town Meeting such peti­
tion for a llocation of funds, and at such Town Meeting the electors of 
the Town s hall allow or r efu se such petition," 

Ques tion 

~'Whether 0 '1' not proceedings may be instituted for the maintenance 
:nnd I'epai r -ot a cartway under the provisions of Section 162,24 where 
no petiti~1':t hus been presented at the annual Town Meeting under the 
,provtt'r.ons of Subdivision 3 of Section 163.15." 

Opinion 

Laws 1921, Chapter 323, Section I , Subd. 4, Minnesota Statutes 1945, 
Section 160.01, Subd, 5, provides that: 

"The words 'town ronds' shall be construed to include those roads 
and cal'tways which have heretofore been, 01' which, HS provided by 
Chapters 160, ]61, 162, 163, and 164, hel'enfter may bc, established, 
constructed, 01' improved under the authority of the several town boards, 
and also all roads lying within the town established by uscr," 

Laws 1921, Chapter 323, Section 67, as amended, now appearing as 
Minnesota Statutes ]945, Section 162.24, provides for presenting a complaint 
to the county board reciting that a town road is neglected by the town and 
t hat by reason of such neglect t he road is impassable, and prescribes the 
procedure which is to follow the filing of the petition, and authorizes the 
county board to compel the making of the necessary repai r s to make the 
road passable, and authorizes the county to do the work iLself if the town 
fails to do so, and in such cases provides for the levy of a tax to pay the 
CO Rt of making the road passable, 

LJl.ws 1921. Chapter 323, Section 45. 8S amended by Laws 1937, Chapter 
208, Section 1, now appearing as Minnesota Statutes 1945, Section 163.15, 
Subd, 3, provides as follows: 

H Any town board may expend road or bridge funds upon a legally 
established cartway the !?~me a lS on town roads if, in the judgment of 
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such board, the public interests require it; provided, that where any 
town board has refused to a llocate funds for the upkeep of a cartway. 
then, upon the petition of ten taxpayers of the town, the town board 
shall present for the approval of the voters, after due notice, at the 
annual town meeting such petition for allocation of funds, and at such 
town meeting the electors of the town shall allow or reject such petition. 
If the majority of those voting approve the petition for allocation of 
funds, the town board shall expend road and bridge funds for such 
cartway." 

Therefore, in the present state of the statute law there 8re two sepa­
rate and distinct provisions with reference to compelling the improvement 
of town roads, which include cnrtways: 

First is the proceeding before the county board as authorized by Min­
nesota Statutes 1946, Section 162.24, which applies when a town road (cart­
way) is neglected by the town board, and by reason of such neglect is not 
reasonably passable. This provision has been in the law since 1921-

The second is that procedure provided by Minnesota Statutes 1945, Sec­
tion 163.16, Subd. 3, which applies when the town board has refused to allo­
cate funds for the improvement of a cartway, and which provides for the 
submission of the ques tion of the allocation of funds for use upon the cart­
way to the voters at the town meeting. 

These two laws are somewhat inconsistent in that they prescribe two 
different methods of procedure for reaching and remedying the same condi­
tion. 

The provision for resorting to the town meeting was the later law. It 
was enacted in 1937. That law, however, contains no express repeal of the 
earlier provisions of the 1921 law providing for a recourse to the county 
board. A repeal of the earlier law is not necessarily implied. The two laws 
can both stand and the aggrieved taxpayer can resort to one or the other 
as he may be advised. 

Therefore, I would say that a taxpayer is not required to first petition 
the town for the allocation of funds for the improvement of a cartway 
before petitioning the county board, as provided in the statute above cited. 

Faribault County Attorney. 

September 13. 1946. 

104 

RALPH A. STONE. 
Assistant Attorney Genera l. 

377-B-1 

(:!ondemnation-Towns-May acquir~ l"nc1,s ne~e~~.r1 fpf tp-V(nship ro"ds b), 
~ondemn.tion-MS19'6. C 117. 
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Facts 

U A towns hip in this County has a duly existing township road, and 
desires to acquire adjacent 1and for the purpose of straightening out 
this road." 

Question 

" May it acquire t hese lands by condemnation and if so, pursuant to 
what section of the statute 1" 

Opinion 

The town may acquire the necessar y right-af-way for a town road by 
condemnation. Minnesota Statutes 1945, Section 160.02, authorizes the town 
board to acquire the necessary right-oi-way by purchase or condemnation. 
If by condemnation, the proceedings should conform to the provisions of 
Minnesota Statutes 1945, Chapter 117. Befor e condemnation proceedings are 
initiated by the town board pursuant to this chapter , a reso1ution should be 
duly adopted by the town board setting forth t hat the land which it deems 
desirable to obtain is necessary for town r 08:.d purposes. After such r esolu­
tion has been adopted, then the procedure should conform to Chapter 117. 
supra. 

VICTOR J. MICHAELSON, 

Goodhue County Attorney. 

September 6, 1946. 

105 

Special Assistant A ttorney General. 

817-N 

Easements-Registered lands-Highway easements need not be r ecorded so 
as to constitute notice-MS1945, § 508.25, Subd. 4. Sewer and wate r 
main easement affecting regis tered land should be filed and r egist ered 
in order to cons titute notice-MS1945. §§ 508.48, 508.49. 

Question 

1. " When the City of Mankato takes from an owner of r eg istered 
land a deed of an easement for highway purposes, and so r eciting in the 
deed, is ther e a legal requirement that t his easement must be memorial­
ized on t he certificate?" 

Answer 

No. Minnesota Statutes 1945, Section 508.25, provides in part that every 
per son r eceiving a certificlltfl of title pursuant to any decree of registration 
and every subsequent purchaser of r egister ed land who receives a certificate 
of title in good faith and for a valuable consideration shall hold the same 
subject to all rights in public highways upon the land. 
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Even though a highway easement need not be r egister ed in order to 
<constitute notice, we believe that it would be dC!'Ii rablc to have the same 
r egistered and memorialized upon the owner's duplioote certificate. This is 
the practice thut has been followed by the depart ment of highways of this 
state. 

Question 

2. "M uy we not create such highway casements and record the 
same without regard to whether or not the la nd is registered Ullder our 
toreens act? And without regard to the certificate where the title is 
torrcnscd ?" 

Ans wer 

Where the title to land is registered, then such highway easement may 
only be r ecorded and filed with the registrar of titles . Minn. St. 1945, §§ 
508.48 and 508.49. We arc not Hware of any statute which permits the fi l­
ing and r egis tering of an easement affecting registered land except w ith 
the r egistrar of titles . H owever, as pointed out in our answer to your first 
question, n person receiving a certificate takes the same subject to righ ts of 
highway easemcnt~ even though the instrument granting such rights has 
not been filed and registered. 

Question 

3. "When a title is r egister ed and there is a city sewer or water 
main easement, or other easement of the city. r ecorded against the 
prem iscs , is it not bctter to have this right to which the land is subject 
in the dl'scription rather than put it in a memorial ?" 

Answer 

Section 508.49 provides in part a s follow s : 

HAll interests in r egistercd land, less than an estate in fee simple, 
s hall be registered by filing with the registrar the instrument which 
creates , transfers, or claims such interest, and by brief memor andum 
or memoria l thereof made and signed by the r egistrar upon the certifi­
cate of title. A s imilar memorandum s hall al so be made on the owner's 
duplicate. The cancellation of such interest s shall be r egistered in the 
same manner ." 

We believe that thi s s tatute contempla tes that all casements which are 
filed and r egist ered with the registrar of titles s hou ld be memorialized in 
the space as pr ovided for upon the certificate, and that the same shou ld no~ 
be written into and made a part of the description. 

Mankato City Attorney. 

August 26, 1946. 

VICTOR J . MICHAELSON, 
Special Assistant Attorn~:y Ce~~ral ~ 

S7H 
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106 
E !O:t a blish mcnt County and State a id roads-Platted a reas outside the 

m unici J)a lil Y are const r ucted a nd maintained by counly-Placement o f 
s ide wa lks. gutters . cu rbs-MSI94J . § 296.30. 

F acts 

" In th is county there are severa l township plats fil ed but the platted 
pOl' tions hnvc not been incorporated into vi llages . Through these arcas 
over s tl'Cl!ts dcdicutcd in the plats, county aid and s tate uid roads have 
been built." 

Question t 

Maya county ,'ouel be es tabli shed in such platted a l'cas ? 

Opinion 

Yes. 

Ques tion 2 

If so, what rights docs the county have to g overn the placement of 
curbs , s idewalks , gutters, e tc. , normally a pa r t of the s treet '! 

Opinion 

A ll county aid roads shou ld be cons tructed, improved and mainta ined 
by the county. Minnesotu Stututes 194J, Sectio n 296.36, Mason's Supple­
me nt 1940, Section 2720-D2c. 

Q uestion 3 

W ho is res pons ible for maintain ing cur bs, s idewalh and providlllg 
for drainage ? 

Opin ion 

See answer to question 2. 

Question 4 

Does the county have authority to order the rc movul of curbs, s idewalks 
and gutters whic h may be deemed obs tructions , and Illus t pe rmission bt: 
obtu ined front the county before gutter s and walks m'e built 'f 

Opinion 

Authority over the road and its main tenance and the s t r uctu r es to be 
mai nta ined in it is governed by t he will of thc cou nty board, If t he s truc­
tures urc buil t in the coun ty a id r oad wit hout the pcr miss ion of t he county 
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board, the person who constructed the same would gain no right to continue 
maintaining t he same. 

Question 5 

Would the fact that a state aid road passes through such a platted por­
tion raise any different question from that of a county aid road in the same 
situation? 

No. 

Kandiyohi County Attorney. 

October 8, 1945. 
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Opinion 

RALPH A. STONE, 
Assistant Attorney General. 

379-C-4 

Gravel pit-Town board-Powers-To acquire gravel pit without vote of 
electors- L 1945, C 69. 

Facts 

"An organized township in this county is regraveling certain roads 
in the township and there is" only one good gravel pit available in the 
township. The owners of this pit do not wish to sell the gravel by the 
yard but have offered to sell the five acres on which the pit is located 
for the sum of $1600.00, there being about 20,000 yards of gravel left 
in this pit." 

Question 

UThe Town Board wishes an opinion from you as to whether they 
have the right to purchase this five-acre tract of land without the 
approval of the voters of the township at a general or special election." 

Opinion 

You are advised t hat the town board may acquire the gravel pit men­
tioned without the approval of the voters of the township. Such authority 
is vested in the town board pursuant to Minnesota Statutes 1941, Section 
160.32, as amended by Laws 1946, Chapter 69. 

However, the power rests in the electors to make available the neces­
sary funds for township purposes. Minnesota Statutes 1941; Section 366.10, 
subdivision 6. 

Section 366.01, relating to the powerS' of the town board of supervisors, 
provides in part as follows: 
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"The supervisors· •• shall have charge of all the affairs of the 
town not by law committed to other officers. They sha11 draw orders 
on the treasurer for the disbursement of money to pay the town ex­
penses j and for all money raised by the town to be disbursed for any 
other purpose." 

Nobles County Attorney. 

May 8, 1946. 
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VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

442-A-G 

Iml)rOVe ments-Financial aid by city in improving and maintaining certain 
town roads lying beyond its boundaries- MS1945, § 163.10. 

Facts 

j'Between the City Limits of Worthington and the 'belt-linc' trunk 
highway lies about a half mile of township road. This road is used to 
connect the city with the main highway and has been maintained by 
the city for a number of years. The city desires to pave this road." 

Question 1 

HMay the city use general funds of the city to pave this road ?" 

Answer 

This question is answered in the affirmative. Minnesota Statutes 1945, 
Section 163.10, provides that any city of the fourth class may appropriate 
and expend such reasonable sums as it may deem proper to assist in the 
improvement and maintenance of roads lying beyond its boundaries and 
leading into it. Under this act, we believe that the city may use any of its 
available funds for the purpose of improving and maintaining roads as 
provided for in this act. 

Question 2 

" If so, may it proceed to do so on its own accord without reference 
to the town board, or must it proceed through the town board by con­
tributing the money for the project and with the town board carrying 
out the project otherwise?" 

Answer 

Section 163.10, supra, does not divest the town board of such supervi­
sion and control of town roads as the legislature has given to town boards. 
Section 163.10 permits the city to assist in the improvement and mainte-
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nance of roads as therein provided fol', but this section docs not grunt to 
the city s upervision nnd control of such roads. We believe that the proper 
procedure would be fol' your city to cooperate with the town board by giv­
ing to it financia l aid in muking the contemplated road improvement. 

VICTOR J . MICHAELSON, 

Special Assistant Attorney General. 

Worthington City Attorney. 

August 20, 1946. 
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59-A-22 

Maintenance-Town has dul y to maintain county roads-County I:onrd may 
apllrnpriatc muney to town fur r uad IJU fI)Os es- MS1945, §§ 162.0J, 160.08. 

Facts 

A count y road needs immediate repairs. The county board hus insuffi­
cient fund s to pay fol' the repairs. In order to put the road in condition for 
travel during the coming winter, it wi1l be necessary to repair the road this 
fall. Othcrw isc, the people Jiving tdbutary to the road will be unable to 
travel it during the coming winter and spri ng . You have submitted t hese 

Questions 

1 . May the cou nty bou l·d issue bonds for the purpose of rui si ng money 
to repair thi s county l·oad, without a vote of the people, by authority of 
M. S . 1945, Sec. J62.39, Mason's Statutes 1927, Sec. 2645? 

2. Is there any limitation on the amount of outstanding warrants that 
the county may issue by authority of M. S. 1945, Sec. 385.3 1, Mason's Sup· 
plement 1944, Sec. 869? 

Opinion 

By authority of M. S. 1945, Sec. 162.01, Subd. 2, "The county board 
'" >:< >I< m ny appropriate from its road and bridge fund to any tow n >I< >I< >I< 

such s ums of money as ure uvailnble and which it deems advisable to aid 
such towns, >I< >I< >I< in the const ruction and maintenance of roads, streets, or 
bridges therein, and such appropriations may be directly expended by the 
county board, upon such roads, >I< >I< * as shall be designated by the govern-
ing bodies of such towns, >I< >I< >I< ." 

By authority of Subdivision 4 of the same section "The coun ty board 
shall provide and set apart a fund for the construction and maintenance 
of road and bridges in s uch county, to be known us the county road and 
bridge fund, >I< >I< >1< ." You will note that this relates to appropriations. 
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Section 160.08, Mason's, Sec. 2551, imposes upon the lawn the duty to 
mai ntain and kee p in repai r the county roads si tuated t he rein. 

When permanent impro\'cments of any I'oad are to be made, the county 
board by authority of Section 162.39, 1\1ason's, Sec. 2645, is authorized 
without a vole of the peoplc to issue and sell bonds of the county to raise 
the money rcquil'cd. But you will note that thi s is not for maintenance 
but fOl' permane nt. improve me nts. Section J 62.42, Mason'S, Sec. 2649, pro­
vides that lhe proceeds of such bonds shall be lI sed for perma nent impt'ovc­
mcnts and makes provision for the di s posi tion of lhe s urplus if any. 

The duty of maintenance of county roads being imposed upon the town, 
a nd not upon t.he county, by authority of the foregoi ng statutes, the firs t 
question must be answered uno." 

M. S. 1945, Sec. 385.31, presc ribes the duty of the county treasurer in 
resped to paymen t of WUlTants drawn upon the treasur e". When sufficient 
funds to pay a walTant presentcd to thc t,'easurer are not in hi s hands, he 
numbers and reg isters the WHlTant and it then bears inte rest at 4 pcr ccnt 
per annum from thc timc prescnted. Procedure for redemption of s uch 
warrants by paymcnt is provided. But hc is mcrely a disbursing officcr 
and has nothing to do with the auditing of claims 01' directi ng claims to be 
paid. 

If t hi s second question relates to the same problem as the fi r st, it 
a ppears that Scclion IG2.01, Subd. 4, indicatcs the legis lativc intcnt that 
walTants may bc drawn for the construction and maintenance of county 
roads in the county. The W~UTants are drawn on the road and bridge fund. 

Wherc a town neglects to maintain a road which it is the duty of the 
Lown to maintain, Section 1 G2.24 provides the mcthod by which the county 
bon rd may proceed in order to put the road in passable condition. 

Thc county is prohibited by M. S. 1945, Sec. IJ75.22 fl'om issu ing wal'­
!'ants during one calenda r yca r in anticipation of the collection of taxes 
levied 01' to be levied for that year in eXCeSS of the averagc amount actually 
rcceived in tax collections on the levy fot' the t hree previolls calendar years 
plus tcn pel' cent thereof. 

Rice County Attorney. 

August 27, 1946. 
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CHARLES E. HOUSTON, 
Assistant Attorney General. 

377-B-3 

Vacntion-Pctition-Town road- MS1945, § 1G3.1a. 

Facts 

M. S. 1945, Sec. 163.19 reads: 
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UThe town board of any town may alter, vacate, and abandon a 
town road upon petition of a ll the owners and occupants of all the land 
contiguous t hereto, which petition shall be filed with the town clerk and 
proceedings thereon by the town board shall be in conformity with the 
provisions of se,ction 163.13 as far as t he same are applicable." 

A petition has been presented to t he town board signed by all the own­
ers and occupants of property contiguous to a portion of a township road, 
)'equesting that that portion of the road contiguous to the property of the 
petitioners be vacated. 

Inasmuch as the proceedings to be taken by the board in pursuance of 
the petition, for their vaJidity, rest upon the sufficiency of the petition, there 
has arisen in your mind the 

Question 

Does the statute require the petition to be signed by all the owners 
and occupants of aU land contiguous to t he entire road, or does it require 
merely that the petition be s igned by a11 the owners and occupants of all 
the land contiguous to a specified portion of the road which the petition 
seeks to have vacated? 

Opinion 

Sec. 163.19 has its origin in Laws 1933, Chapter 228. That was a new 
act. The term "town road" is defined in Sec. 1 thereof. See M. S. 1945, 
Sec. 163.18. 

In seeking to resolve the intention of the legislature in enacting Sec. 
163.19 we consider the mischief to be r emedied and the object to be attained 
and the former law upon the s ubject. M. S. 1945, Sec. 645.16. When we 
consider Sec. 163.13 it appears that the purpose of the legislature in enact M 

ing Sec. 163.19 was to enable the town board to take the proceedings therein 
authorized upon a petition which was not known under the terms of Sec. 
163 .13. That seems to be the object to be attained by the new act. 

It would appear that where a town road crosses the entire town, for 
example, on the south line of Sec. 1 to 6, inclusive, it is unreasonable to 
suppose that the legislature intended where the term "town road" is used 
that it meant that this road, crossing the entire township, must be consid­
ered as a unit and dealt with as such, and that no part thereof could be 
vacated without vacating all. So, it would appear that we must avoid any 
absurd construction. Sec. 645.17. 

It appears to me sensible to say that if a petition is presented to the 
town board asking for the vacation of a specified port ion of a town road, 

, signed by all of the owners and occupants of all the land on both sides of 
the portion of the town road proposed to be vacated, such petition conforms 
with the requirements of Sec. 163.19 so as to give the town board authority 
to act thereon. And continuing further, if the petition asks that only that 
portion of the road mentioned should be vacated which lies upon the soutl\ 
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line of Sec. 1 and it was signed by the owners of land on both sides thereof, 
that is, by the owners of the land in Sec. 1 on the north side of the road 
and by the owners of the land in Sec. 12 on the south side of the road, and 
also s ig ned by all the occupants of all the land of such owners, the petition 
is sufficient. 

Rose Township Attorney. 
October 25, 1946. 

LIABILITY 
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CHARLES E. HOUSTON, 
Assistant Attorney General. 

377-A-ll 

Claim-Requiring presentation of notice of injury as condition precedent to 
maintaining action to recover damages is mandatory- MS1941, § 465.09. 

Facts 

Subsequently to t he cons truction of a certa in s idewalk within the village 
by the property owner, the village in making sewer connections excava ted 
under such sidewalk leaving the s idewalk in a weakened condition; as a result 
of s uch weakened condition the village on two different occasions made re­
pairs thereto; a pedestrian stepped on the sidewalk and apparently, because 
of the weakened condition thereof, broke through the sidewalk and s ustained 
a broken leg; the village recorder took the pedestrian so injured to the hos­
pital; the village officer s directed the doctor to attend to the injured pedes­
trian, and the pedestrian so injured has failed to file a notice of claim for 
damages against the village as required by Minnesota Statutes 1941, Section 
465.09. 

Question 

HWherc village officer s have actual notice of the accident and have 
directed t he phys ician to present his bill t o t he village for payment, 
can suit be maintained against t he village where no notice has been 
served 1" 

Opinion 

Upon the basis of the information submitted, your question is answer ed 
in the negative. 

There are numerous decis ions by our Supreme Court which hold that 
the notice required by Section 465.09, supra, is mandatory and a condition 
precedent to ma in tu ining an action to r ecover damages. 

In Olson v. City of Virg inia, 211 Minn. 64, it appears that the plaintiff 
was injurcd while walking on a crosswalk on onc of the street s of t he 
defendant city. The accident occurred in the presence of a police officer who 
was an inves tigator for the defendant city. This officer called an ambulance 
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to luke the plaintiff to the hos pital. Thereafter, t he on'1ccr fil ed a I'CI>OI"t 

s howing t hat he had investigated the accident, which re port contained the 
facts and cil"cullls tances thereof. The plaintiff obtained a co,!>y of the report 
and ~ igned t he same and caused it to be presented to the defendant's city 
cou nci l f or the purpose of giving notice of claim for the injuries which she 
had sustained . While t he copy of the r eport s howed t he time, place and 
circlIm ::; tanccs of plainti ff' s injuries, it contained no s tatement as t o tho 
amount of compensation c laimed by her 01' t ha t s he was g iving Ilolicc of 
claim. 

The cou rt held t hat the notice was insuffic ient and did 1I0t meet the 
::; tatu tol'Y r cql1 irC' lll cnts . 

The most recent cm"c on the subject o f yOllr inquil'y is J ohnso n v. C ity 
of Chis holm, No, 34 175, St. Louis County. decis ion HI ed June 2 .1 ,1946, This 
dec is ion has not as yet been printcd in t he advancc shects and it wou ld be 
my suggcstion that yo u wr ite to t he cle rk of thc Su premc Court 0 1' t he Wes t 
Publis hing Company for a copy of th is dec ision. This decis ion reviews 
earlier dcc isions of th is court and decis ions of other jurisdictions upon the 
ques tion as to what acts or actions on the part of t hc gov('rn illg body of a 
municipa li ty might constitute a waiver 0 1' an C'5toppc l of the necess ity of 
g'iving the s tatutory notice . 

In thi s case a demurr er to the cOlllplaint was ovcfI' uled by the t d al 
cou rt, and upon a ppeal rcvcr sed by the Su prcme Court . Thc p.c rtine nt. pa r t 
of the compluint is s tated in t hc decision on page 3 a s follows : 

"Thnt fro m and after t he t ime of snid fall, t he pla in tiff was con­
fin ed to the H ibbing Gcneral Hospital f or hos pital cur e and treatment 
fo r a long t ime, and duri ng sa id time the plaintiff scnt friends to intc l'­
view a nd sec the city officials of the City of Chis holm und the city attor ­
ney in ol'der to be advis(>d what, if anything, he s hould do in order t o 
protect his in te r ests and particularly hi s claim for dUlllages ; that the 
defendant city by and through its oflicials and the city aUorn~y repre­
sented to the 1)laintiff that his case would be taken care of, a nd that as 
soon as plaintiff was able to leave the Hibbing Genera l Hos ilital. the 
city ambulance would take him to the Buh l Hos pital , and that it would 
not be necessary for the plaintiff to do anythin g furthe r t o protect his 
c1uim. and thi s 1)laintiff, relying Ul,on said r epreseni1ltions which de­
fendant's agents kne w would be communica t ed to the plaintilT. and upon 
which plaintiff did rely. by reason thereof neglected to furnish or to 
serve upon the defendant city the 30·duy \Hillen notice; that by reas on 
thereof the defendant. City of Chis holm. is estoPlled to assert the 
failure of thi s 1)laintilT to furnis h sa id notice. and the failure to furnish 
s aid notice was excused and waived by defendant by renson of s aid cir­
cum stances." (Emphasis s upplied .) 

On page 7 the court su id: 

' :L ikcwisc, it has frequcntly been he ld that actua l knowledgc by t he 
governing body of a municipali ty of all facts r equired to be set fo r th 
in the 110tice does not supply the om iss ion to tHe s uch notice or excuse 
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the failure of the claimant to meet s uch s tatutory or charter require­
ment with respec t t hereto." (citing cases.) 

On the last page of the decis ion thc court s aid: 

I'The complaint d ou rly indica tes that the act!! or conduct. r elied 
upon to establi ~ h wa ive I' a i ' es toppel wcrc not the acts of the governing 
body Heting as s lich in its representative cupacity , but rather the iso­
lated and unauthori zed acts of its city atLot'll cy or individual offichtls, 
a nd, a s such , not binding' upon defendant." 

From t he facts s tated in your iellcr , [ do not believe that the aclion 
take n I y the villaJ,!c o tlicCI'S would be const rued by the court as a waiver of 
the necess ity of giving the ~tatulory notice. 

VICTOR J. M ICHAELSON, 

CHlcdoniH Village Attol"ll ey. 
July 15, 1946. 
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Special Assis tant Attorney General. 

844-B-S 

Streets-Fur dama ges caused by invas ion of private )lruper ty res ul ti ng fro m 
noud ing or streets. 

Facts 

I n the year 1010 t he City of Faribault const ructed a urick pavement on 
one of it:; streets , and at the time of sHch con:;tl'lIct.ion :;cvenll areaway :> 
were provided for in slich s treets ; after many yeurs of heavy trave l the brick 
pavement has sagged along the cmb line so as to leave openings adjacent to 
the wall of s uch areawuy; recently one of the employees of the city water 
department opened a 11ydnlnt and flushed water into the s treets so a s to 
pass some of these areaways, which water reached the depth of some s ix 
to eight inches; a merchant contends that by reason of the running of this 
wutel' along the cur b, and by reason of the defect in the pavement, his base­
ment has become fl ooded, t hat he has s us trdned damages to his mel'chnndise, 
and that Stich mel'Chll1lt has never been troubled by reason of any water 
condi tion prior to the incident mentioned in your letter. 

Question 

Whet her or not lhe cit.y is liable unde !" the rule laid down in National 
Weeklies v. Jensen, 235 N, W. 905. or under some other rule of law 01' 

decis ion. 

Opi nion 

At the outse t, the answer to yOUl' ques tion involves nn exn minntion of 
a ll of the materia l Hlld pertinent fac ts . This office is reluctant to express 
an opinion which must necessarily be ba:;ed upon facts f or the reason, among 
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others, that upon the trial of a case involving n ques tion of liability many 
facts might be disclosed which, at the present moment, are not available for 
consideration. 

However, I am inclined to believe that there is liability on the part of 
your city if on a factual basis the damage to the merchandise in the base­
ment was proximately caused by and the r esult of the fl ooding of the street 
by the employee of the water department. 

In the case of National Weeklies v. J ensen, r eferred to in your letter, 
the question of liability was whether the city was negligent in paving its 
street, and such negligence was the proximate cause of the damages when 
the basement was flooded. The water that caused the damage in that case 
came from natural sources. The defense claimed that the water conditions 
which caused the flood were unusual and unnatural, and constituted an act 
of God, which, if accepted as such by the jury, would have resulted in a 
verdict favorable to the city. That case is distinguishable from the facts 
that you have submitted for the r eason that here we have a posi tive and 
deliberate act on the part of a city employee opening one of the city hy­
drants and fl ooding the street to a depth of six or eight inches, which, it 
seems to me, should be considered as the proximate cause of the damages 
rather than the sagging of the street at the areaways resulting from the 
use of the s treet over a period of time. Such sagging of the street, it seems 
to me, is only incidental and, of course, not the proximate cause of the 
damages which resulted from a flooding of the streets. 

In McClure v. City of Red Wing, 28 Minn. 186, one of the early cases 
upon the question of the liability of a city for damages caused by the in­
vasion of private property on account of flooding, it wns therein held that 
the city was liable where it caused water to be diverted onto the pla intiff's 
premises by artificial obstruction of a ravine where waters had previous ly 
passed and without injury to plaintiff's property. In that case t he court also 
consider ed the liability of a city on account of water damages caused by 
the inadequacy of a sewer. The case, however , was determined upon the 
deliberate act of the city in diverting water so as to flood plaintiff's prem­
ises. I think that the rule therein announced by the court is applicable to 
your ca se. 

The liabiHty, if any, is not because of negligence on t he part of the 
city or any of its employees, but rather upon the theory of trespass. On 
page 193 the court said : 

liThe true rule to adopt in such cases is that no one has a right 
to obstruct or divert such waters so as to cast them upon the property 
of others to their injury. .. ... They have no absolute right in !:juch 
cases to dam up the na tural channel, and divert the water by artificial 
means upon private property.'1 

Again on page 195 the court said: 

"Now, in the present case, it is not mere non-action on the part 
of defendant in providing sewers that is complained of, nor is it merely 
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the adoption of an imperfect system of sewerage, but it is of a pos it ive 
invasion of plaintiff's premises, by obs tructing the natural flow of the 
water, and diverting it into artificial channels, in such a manner as to 
cast it in large and destructive quantities upon plaintiff's land. Such 
an act has always been held actionable." And cases cited. 

Sometimes the question arises as to whether the city was acting in a 
governmental or proprietar y capacity. Generally it is held tha t no liability 
exists for neg1igence on the part of a city when acting in a governmental 
capacity. The rule is otherwise when relating to negligent acts arising out 
of the performance of municipal functions by the city in a proprietary 
capacity. 

However, the court has made no distinction between governmental or 
proprietary functions where the damages s ustained are the result of tres­
passing. 

In Jacob Newman v. County of St. Louis, 145 Minn. 129, there was 
involved the question of the liability of the county as the r esult of the 
destruction of property caused by fire originating upon the right of way 
of a county road. The trial cour~ s ustained a demurrer to the complaint 
which was reversed on appeal. The court in the course of its decision cites 
numerous cases where a municipality has been held to be liable as the r esult 
of water impounded or flowing upon property caused or r esulting from a 
street improvement. In t hose cases liability is not predicated upon negli­
gence but upon an invas ion or a trespass. I believe that the underlying 
principle stated in that case is applicable to the situa tion which you have 
presented. 

As stated at the beginning of this letter, a determination of the lia­
bility of t he city can only be determined after all of the facts have been 
presented, s uch a s will result upon the tria l of a case. It would not be 
possible to definitely state that the city would or would not be liable until 
all of such facts are known. We believe t ha t when you have examined the 
cases referred to herein, by applying the principles of law therein st ated 
to all of the facts a proper conclusion can be reached. However, on the basis 
of the information submitted, we are inclined to believe that there is liability 
on the part of your city. 

Faribault City Attorney. 
July 17, 1946. 

LOCAL IMPROVEMENTS 
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VICTOR J. MICHAELSON, 
Special Assis tant Attorney General. 

844-B-8 

Assessment - Costs - L 1919, C 65, MMS1927, §§ 1815 et seq., MS1941, §§ 
484.01, 434.14 to 434.27, inclusive, as amended by L 1945, C 336. 
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Facts and Question 

"The Village of Winnebago plans to widen the pavement for two 
blocks on its Main Street, from a width of about 65 feet to 70 ft., and 
lay and maintain new gutters and CUl'bs for the two blocks. Also the 
Village plans to res urfnce ubout 6 blocks of its Main Street, including 
the first two blocks mentioned above; t hat is, it plans to resurface th e 
paving which the St.ate does not resurface in the six block s. The Stllte 
has stated that it will resurface t he centcr 24 feet of the Street plus 
50 p Cl' cent of the balance of the pavement. I have talked to Bert 
McMullen, attorney in the Highway Department, and with Mr. MotI of 
the same Department. Mr. MotI has agreed that the State would go 
ahead and put in the resurfacing of the 6 block s of Main Street and 
charge the Village with its proportionate share. This is agreeable to 
the Village. Thus t hi s will leave only the widening and the curb and 
gutter work for the Village to complete. 

"The Villnge hus no money for this purpose in the general fund , 
so it wishes to asse$S a s much of the cost as we can to the property 
owners benefited. In order to finance this we a r e proceeding under 
Section 1815 et seq. Muson's Minn. Statutes of 1927 and ame ndments . 
Petit ions have been filed for this wOI'k', and It hearing has been had and 
the work has been authorized by the Council. There was one notice 
publi shed to cover both items of work. We wish to proceed from here 
on by the Village letting a contract for the widening and curb and 
gutter work, and the State letting the contract for the resurfacing work. 

"The question is, is there any legal reason for not proceeding as 
we have planned unde r the said Section 18 15'! Would this procedure 
be contrary to anything in your opinion of July 15, 1941, ns printed at 
No. 18 1 in 1942 Report? The work to be done has been calTied as two 
items, as s tated in paragraph one of t his lette r, in all proceedings up to 
date . There were two separa te pctitions for thc two items, but both 
items were included in one notice of hearing Hnd in the resolution passed 
by the Council." 

Opinion 

Upon the basis of the information contained in your letter I am of the 
opinion that your village council may proceed with the "widening and the 
cli rb and gutter work" as provided for in Laws J919, Chapter 65, Mason's 
l'VJinnesota Statutes 1927, Sections 1815 ct seq., Minnesota Statutes 1941, 
Sect.ions 434.01 a nd 434.14 to 434.27 inclusive, as amended by Laws 1945, 
Chapter 335. 

It appears from your Jetter' that the village will undertake to do the 
work above referred to by sepal'ate contmct uside from the improvement 
to be Illude by the Commissioner of Highways of the State of Minnesota, 
and that the improvements to be made by the village will be under the 
direction of the village and not under the direction of the Commissioner of 
Highways. 
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Question 

Whether the contemplated procedure would be contrary to anything 
stated in our opinion of July 15, 1941, as pl'jnted in the 1942 Repol't, No. 
181. 

Opinion 

The circumstances and faels submitted and upon which Opinion No. 181, 
1942 Report was given arc entirely different from those stated in your 
iettcl', The printed opinion No. 181 dealt with t he authority of the munici­
pality to enter into a contract with the Commissioner of Highways pur­
suant to Mason's Minnesota Statutes 1927, Section 2557, and did not involve 
nor consider a situation such as presen t ed by t he facts recited in your letter. 

As bearing upon the authority of your village council to proceed under 
the shltutes ubove }'cIerred to, I direct your atte ntion to the case of Bor­
gerding v. Village of Freeport, 166 Minn. 202. 

VICTOR J. MICHAELSON, 
Special Ass is tant Attorney Genera l. 

Winnebago Village Attorney. 
May 18, 1946. 
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39G-G-7 

Assessments-Cumulative and not repugnant- L 1903, C 382; L 1917, C 364; 
L 1919, C G5; L 1925, C 382. 

Facts and Question 

fIrs it the opInIOn of your office that Minn. St. Sec. 434.28-434.36 
inclusive (L. '03, c. 382), dealing with special assessments, is in effect 
and gives an ultcl"native method of levying special lI ssessments f or 
village improvements to Minn. St. 434.14 (L. '19, c. 65) and Minn. St. 
429.01 (L. '25, c. 382) ? 

II I have found no express repeal of the 1903 law, though it may be 
impJiedly repealed by the subsequent statutes covering the same sub­
ject matter. Certain features of the 1903 law make it a desirable one 
and I am of the opinion that it is sti ll effective. Apparently the Re­
visor of Statutes thought so, for he included it in his volume notwith­
standing that Mason 's appears to have dropped it . Mason's in its par­
allel table (Minn. St. to Mason's) in the 1941 Supplement states t hat 
the 1903 law has been superseded by Sec. 11 86, which seems to me 
clearly not the case. 

"The editors of Mason's also assume that Minn. St. 434.01, et seq., 
and Minn. St. 434.14, et seq., are the same law, contrary to the Revisor 
of Statutes. These laws arc respectively L. '17, c. 364, and L. '19, c. 65. 
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Cf. G. St. 1923, Sec. 1815. Apparently if the 1917 statute was repealed 
it was by implicationj yet the two statutes differ, as I see them, in that 
the 1919 statute (MMS 1815, Minn. St. 434.14) requires that the pro­
ceeding be initiated by property owners and the 1917 statute (Minn. 
St. 434.01) permits initiation by the council on its own motion. With 
respect to these statutes, i. e., L . '17. c. 364, and L. '19, c. 65, what is the 
opinion of the Attorney General as to (a) Does the last enacted one 
supersede the firs t, so that (b) the law now requires initiation of any 
of the improvement s included in the scope thereof by property owners 1" 

Opinion 

Before answering your inquiries it is necessary to examine the history 
of the various laws involved. 

L. 1903, c. 382 now comprises Minnesota Statutes 1941, §§ 434.28 to 434.36 
inclusive. J do not find that there has been any amendment or repeal of 
this law. The r evisors of Minnesota Statutes 1941 omitted Section 9 of the 
original act which is in the nature of a curative or validating act and has 
reference to acts occurring prior to the enactment of this law. 

Minn. St. 1941, §§ 434.02 to 434.13 inclusive comprise L. 1917, c. 364, 
being M. M. S. 1927, §§ 1907 to 1918 inclus ive. L. 1945, c. 335 is the last 
amendment to this act. 

Section 434.01 of Minn. St. 1941 is a part of L. 1919, c. 65, § 1. Just 
why the revisor of statutes gave it the position in the 1941 statutes which 
he did is not clear to me. It would have been more appropriate to have 
placed § 434.01 supra immediately preceding § 434.14 rather than number­
ing it 434.01, thereby making it appear that this section is part of L. 1917, 
c. 364. 

L. 1919, c. 65, M. M. S. 1927, §§ 1815 to 1828 inclusive now comprise 
Minn. St. 1941, §§ 434.14 to 434.27 inclusive, except the definitions occurring 
in the original act, which are now found in § 434.01 supra. 

L. 1925, c. 382, M. M. S. 1927, §§ 1918-15 to 1918-32 inclusive, now 
comprise M. S. 1941 , §§ 429.01 to 429.18 inclusive. 

Answering your inquiries, it is my opinion that the acts above referred 
to each constitute a whole and complete law, and that neither of said acts 
are repugnant to each other, nor are said acts or any of them to be con­
strued as repealing each other. 

Repeals by implication are not favored. See State v. McCardy, 62 Minn. 
509, 64 N. W.· 1133; 25 R. C. L. 918. 

Our court had before it for consideration the effect of the enactment 
of L. 1925, c. 382 upon L. 1919, c. 65 in the case of Borgerding v. Village of 
Freeport, 166 Minn. 202. In the course of that decision the court said, at 
page 205: 

"Where a new mode of procedure is authorized, without express 
repeal of a former one relating to the same matter, and the new rem-
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edy is not inconsistent with the former, the la ter act wi ll be regarded 
as creating a concurrent mode and not abrogating t he (onner mode of 
procedure. 36 eye. 1077. If it is not perfectly manifes t , either by re­
pugnancy which cannot be reconciled, or by some other means clearly 
showing the in tent of t he lawmakers to abrogate the former statute , 
both must be held to be operative. This has l(mg been the l'ule. Wood 
v. U. S. 16 Pct. 342, 10 L. ed. 987. There is little, if a nything, in either 
of these statutes t hat indicates that t hey were intended to supersede 
any other law. We t hink it was mcant to add to and not to wholly re­
place t he priol' laws with the onc new law. There is no reason why 
these luws may not s land with the prior laws I'elative to t.he same sub­
ject matter. Perhaps , as counsel for r espondents nrguc, t.hc,·c may be 
some confu s ion, but no t necessaril y. If so, the legislatu re may r ead ily 
meet that s it uation. We t hink it will be morc practicable and workable 
to pm'mi t the municipalities coming within the scope of these laws to 
have thei r choice of procedure ." 

What the court stated in that decis ion I believe is applicable to each of 
the laws involved in your inquiry, a nd it is my opinion that any vi llage that 
may avail itself of the provis ions of any of the laws above re ferred to may 
proceed under e ither of said acts independent of the other laws. I t would 
not be proper to adopt a part of t he provis ions of one act and al so a part 
of the provis ions of another act in proceeding to make loca l improvements 
by the village. The procedure to be adopted in the course of making village 
improvements mus t be taken from the act under which the village proposes 
to proceed. 

It is my op inion that L. 1919, c. 65 does not s upersede nor repenl L. 
1917, c. 365, and that each of these acts is complete and the village may 
proceed under either. These acts are to be construed a s a lte rnate and cumu­
lative, and not ns r e pugnant to one another. 

Neither of these laws contains any expr ess r epeal provis ions and a ~ 

previously pointed out herein, repeals by implica tion are not favored. 

VICTO R J. MI CHAELSON, 
Special Ass istant Attorney GeneraL 

Royalton Village Attorney. 
May 13, 1946. 

115 
Assessmcnls- Sidewalks-Ex!>e nse of const.rucI.ing- Corner lots. 

Question 

396-G-7 

Whether under the city chm'ter the lot owner on a corne r s hould be as­
sessed for the sidewalk from the curb to the C01'ner of the lot. 
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Opinion 

Section 199 of the Charter of Windom reads as fol1aw s: 

"The city shall have the right to cause to be constructed s idewalks 
along any of the public stl"eets and highways of said city that it may 
deem necessary, and cause the same to be relaid, repaired or removed 
when necessar y; and it is h ereby made the duty of a ll owners of land 
adjoining any street or highway in the city to construct, relay, repair 
or remove such sidewalk along the side of t he street, or highway next 
to the la nd of s uch owners respectively as may have been heretofore 
constructed or as shall hereafter be constructed Or directed by the 
council to be built, and the same shall be constructed of such material 
and width and according to t he plans and specifications adopted by the 
council therefor." 

Section 200 provides for the building of s idewalks by t he city where 
t he owners fail to construct them after being ordered so to do and provides 
with reference to the cost of such sidewalks as follows : 

"Within ten days after the filing of said report the mayor and 
clerk, acting as commissioners therefor, shaH ascertain the expense of 
such building or relaying, and assess and levy such expense upon and 
against each lot and parcel of land upon which such s idewalk shall 
front, in accordance with the provis ions herein made." 

1 am clearly of t he opinion that the charter contemplates that the por­
tion of the sidewalk referred to in .your letter is to be laid at the expense 
0{ the property owner. In statutes and charters relat ing to sidewalks t he 
words "abutting/' "adjoining," "along the side," and "front" are given a 
liberal construct ion. I t is contemplated by your charter that all sidewalks 
shall be pa id for by the property owners, a nd in the case of corner lots it 
is, of course, necessary that the sidewalk be continuous. Any other con­
struction of t he chartel" would, in my opinion, lead to an absurdity. 

Windom City Attorney. 
September 28, 1945. 
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WM. C. GREEN. 
Assistant A t torney General. 

480-A 

Assessments-Sidewalks-Payment of cos t in cons tructing under provISions 
of home rule charter-Council borrowing from general fund and using 
money so borrowed for dis bursements out of permanent improvement 
fund. 

Facts 

The city contemplates an extensive program for the construction of 
new s idewalks, most of which will be within the downtown area, and such 
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construction will involve a considel'able amount of expense ; some of the 
members of t he council f eel t hat the benefits from such sidewalk improve­
ments will be of a general nature and beyond the abutting property. and 
for that r eason desire to pay a part of the expense and cost of the construc­
t ion out of the general fund and to a ssess the balance against the abutting 
property. 

Question 

Whether the ci t y may pay a part of the cost of the sidewalks out of 
t he general fu nd and assess the ba lance of s uch cost agains t the abu tting 
property. 

Opinion 

Your inquiry must be answered in the negative, except as hereinafter 
qualified. 

Your charte r , Section 202 thereof , grants power to the city, a cting by 
its city council , to make certain improvements and provides in part as fol­
lows: 

" • •• to construct, lay, relay, enlarge, and repair sidewalks, •••. " 

The f ollowing section, 203, provides as follows : 

"The expense of any improvement mentioned in the fo regoing sec­
tion, except as otherwise specially provided, shall be defrayed by an 
assessment upon real esta te benefited thereby. to be levied, enforced and 
collected in the manner hereinafter prescr ibed in this article , except 
that a ll or a ny part of the expense f or paving, repaving, graveling, 
macadamizing, filling, grading, and sewering of the s pace occupied by 
street in ter sec tions or any part thereof that cannot be met by assess­
ment on property benefited by such improvement, including construc­
tion or r epair of s idewa lks, shall be paid out of the permanent improve­
ment fund of the City." 

From this section it is apparent tha t the cost of Bny improvement 
authorized by Section 202 shall be defrayed by an assessment upon the 
real estate benefited thereby, except as otherwise specially provided. The 
exception is contained in this section and is as follows: " t hat aU or any 
part of the expense for paving, repaving, graveling, macadamizing, filling, 
grading, a nd sewering of the space occupied by street intersections or any 
part thereof that cannot be met by assessment on property benefited by such 
improvement, including cons truction or r epair of s idewalks, shall be paid 
out of the permanent improvement fund of the City." We construe the 
words "including constr uction 01' repair of s idewalks" to mean that portion 
of any s idewalk being within the space occupied by street intersections, or, 
in other words, t he area lying and being within a prolongation of a line 
connecting the property corners abutting upon a street intersection. 

W e believe that the t wo sections mentioned are a limitation upon the 
powers of the city council, and restrict the payment of the cos t of improve­
ments authorized by Section 202 by an assessment upon real estate bene-
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fited thereby except any part of the cost of s uch improvement which can­
not be met by assessment on the propert y benefited by such improvement 
being wi thin the spHce occupied by stroet inter sections. As to the cost of 
the improvement being within the spac.c of the street intersection, the same 
may be paid out of the permanent improvement fund of the city. It seems 
clear to us that the cost of any improvement authorized by Section 202, 
which is not paid for by a ssessment as provided for in Section 203, shall 
be paid out of the perma nent improvement fund and cannot be paid out of 
the general fund for the r eason t hat Section 203 is specific in provid ing that 
s uch cost shaH be paid out of the permanent improvement fund. . 

Section 177, subparagraph fourth, l'elates to the permanent improve­
ment fund and provides the purposes for which such fund may be used. 
The sixth subparagraph relates to the general fund and states that such 
fund is to provide for the Cllrrent and incidental expenses of Hnd judgments 
against the city not otherwise provided for, and for such other disburse­
ments a s may be authori zed by law. The second paragraph of subpara­
graph s ixth au thorizes the council to borrow from the general fund to aid 
a nd help any other fund at such times as in its judgment public necessity 
requires. We believe that under this provision the council would be per­
mitted to borrow from the general fund and usc the money so borrowed for 
disbursement out of the permanent improvement fund. 
r ..:. 

Stillwatel' City Attorney. 
July 3 1, 1946. 

VICTOR J. MICHA ELSON, 
Special Assis tant Attorney Genel'al. 

480-A 

117 
Assessmentfi-Streets- Sewer system- Power to IJaY cost out of general 

fund - Necess ity of levying assessments - Manner of es tubHshing 
streets. 

Quest jon 1 

Maya village council establish, open and improve a street without 
assess ing the costs agains t the property which may receive some spe­
cial benefits ? 

Opinion 

J would say that a village may open and improve a street which has 
nlrcndy been established without a ssessing the costs thereof against the 
property benefited. The cost can be puid from the general fund. There is a 
differcnce, of course, between establishing a s treet and opening n street. 
Righ t of way tor a street at· a street easement ma y be acquired by dona­
tion, purchase, condemnation 01' dedication, and if the stree t casement has 
been acquired by t he vi ll age, the street may be opened at the expense of 
the general fund . 
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Question 2 

Maya village council extend a sewer system without assess ing 
proper ty which may have s pecial benefits ? 

Opinion 

I think the answer to this question is in the affirmative. The v illage 
may pay for the cost of the sewer out of the general fund. 

Question 3 

Maya village council on its own motion open up a new street and 
must there be a petition therefor as in the case of townships opening 
new roads? 

Maya village council on its own mot ion extend a sewer system or 
must there be a petition? 

Opinion 

Here again it is necessary to distinguish between "opening" a street 
and Uestablishing" a s treet. If a street exists, the village may open on its 
own motion and g rade it or otherwise improve it. If no street exists, a 
public easement must be acquired by the village before the street can be 
opened. If the owners of the property along which the street is to run will 
not deal wi th the vil1age or donate the necessary right of way, the village 
can proceed to acquire the r ight of way by condemnation. 

I think that a vi1lage council could extend the sewer system along a 
public street without a petition. See Minnesota Statutes 1941, Section 
429.21, Mason's Statutes 1927, Section 1918-35. 

Question 4 

Is it the intent ion of the Jaw under section 412.27 t hat t he council 
shaH determine special benefits to land and general benefi ts to the pub­
lic and in such manner divide the costs of the improvements ? 

Opinion 

Under this particular section the council may ussess the cost not less 
than half against the benefited property to the extent of and not exceeding 
t he benefits conferred upon abutting property. 

The ordinances relating to the letting of special a ssessments nrc in 
confusion, and it is hoped that the whole subject will be clarified in the 
new village code which is in process of preparation. 

There nrc other sections which you do not mention under which im­
provements may be made. See Minnesota Statutes 1941, Chapter 431, as 
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to sewers and special assessments t herefor ; a lso Minnesota Statutes 1941, 
Chapter 434. 

RALPH A. STONE, 

Sibley County Attorney. 
June 19. 1946. 
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Assistant Attorney General. 

396-G-7 

Assessments-Water mains-Platted and unplatted property- MS1945, §§ 
432.01 and 432.11 to 432.24 inclusive. 

Facts 

The village is proceeding under Laws 1921, Chapter 425, being M. S. 
1945, §§ 432.01 and 432.11 to 432.24 inclusive, and some of the property which 
is benefited is platted property and other benefited property is unplatted 
and used for farming purposeSj both of such properties will be benefited 
by the proposed improvement and are all s ituated wit hin t he vi11age. 

Questions 

"(1) May t he Village assess unplatted property as well as platted 
property? 

"(2) May the ViBage a ssess the property on both sides of the 
street where they are both owned by the same person and the property 
on one s ide of the street is not platted but is used for farming?" 

Opinion 

Section 432.12 provides as follows: 

"The cost of any such improvement, including cost of engineering, 
interest during construction, and necessary incidental expenses, may be 
assessed against property abutting upon the street or public alley in 
which these water mains, appu.rtenances, and service connections are 
laid, upon the basis of benefits to the property, but the council may 
pay the cost of laying these mains across street and alley intersections 
and one-half of the cost of layi ng mains in any street or public alley 
opposite any public park or municipal property and t he cost of fire 
hydrants and their connections to t he mains, and may also pay such 
portion of the cost of laying the ma ins between street intersections 
or between street and alley intersections, as the council may determine." 

Section 432.17 provides, in so far a s the same is pertinent to your ques­
tions, as follows: 

"After a contl'act is let or work ordered done by day labor , the 
clerk, with the assistance of the engineer or superintendent of the work 
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shall forthwith calculate the amount proper and necessary to be espe­
cin1ly assessed for the improvement against every assessable lot, piece. 
or parcel of land within the district affected, without l'cgard to cash 
valuation, in accordance with the provisions of section 432.12," 

It is obvious that these sections authorize an assessment against each 
lot, piece, or parcel of land benefited irrespective of whether the same is 
platted or unplatted. For all practical purposes, the council might deter­
mine the benefits to the property upon a cost per foot of the property abut­
ting upon the street where the improvement is made, and assessment made 
upon that basis. The basis of making the assessment must be upon the 
benefits to the property, and when the assessment is made upon that basis 
it does not t hen become materia l whether the property is platted or un­
platted, neither is it material as to the ownership of the property for the 
reason that the a ssessment is against the property and not against the 
individual. 

VICTOR J. lIIICHAELSON, 
Special Assistant Attorney General. 

Park Rapids ViI1age Attorney. 
August 8, 1946. 624-D-I0 

119 
City planning- Whether a city may engage t he ser vices of a city p lanning 

engineer-MS1941, § 471.26 et seq., as amended by L 1945, C 287. 

Question 

Whether the city council of Granite Falls may properly hire a city 
planning engineer to layout certain new additions to the city. The addi­
tions will be upon private property and the city will have no control over 
the additions after they have been laid out. 

Opinion 

Minnesota Statutes 1941, Section 471.26 et seq., authorizes any munici­
pality in the state to carryon city planning activities which may include 
the preparation and adoption of an official map of all proposed alterations 
of existing lands, and the future development of unplatted properties. It 
may approve subdivisions. (§ 471.26 ibid.) It may provide for the futUl'e 
laying out of streets outside of platted territory and extending across un­
platted territory, and reserve undedicated lands for that purpose. (§ 471.28 
ibid, as amended by Laws 1945, c. 287.) 

Chapter 10, Section 76 of the Charter of the City of Granite Falls 
authorizes the city counci l, with the assistance of the city engineer, city 
planning council (to be appointed by the city council) and such other serv­
ice as it may deem necessary, to pl'epare and adopt a complete p lan for 
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the physical development of the city. This plan may contain provisions for 
the platting and developing of new areas. 

I t is my opinion that if, in the exercise of their judgment, the city 
council deem it necessary they may engage t he services of a city planning 
engineer to a ss ist in the preparation of a city plan contemplated by the 
Minnesota Statutes and City Charter. 

This is not to say, however, that the city council may undertake, at 
public expense, the platting of s ubdivisions or new additions privately 
owned. It is my opinion . that Minnesota Statutes 1941, Sections 471.26-
471.33, us amended by Laws 1945, Chapter 287, contemplate that the owner 
of the property shall beur the expense of s ubdividing and platting. The 
adoption of the city plan does not constitute a platting of the area involved. 
Jt provides a standal'd to which future subdivisions and plats must comply. 
The adoption and publication of the map gives the ci ty no right to or interest 
in the unplatted s treets or other reserved areas except t he right to acquire 
such areas in the usual manner without payment of compensation for 
improvements made after its adoption and publication, (§ 471.28-2 ibid.) 
The city may provide platting regulations which nrc consistent with the 
city plan in which case no plat may be accepted for filing unless it has 
been approved by the city council. (§ 471.29-1 ibid,) AU streets on a pro­
posed plat must conform to the street plan of the municipality, As a con­
dition precedent to the approval of the plat, the municipality may prescribe 
r equirements relating to the grading of streets. cons truction of water sewers 
and other utility requirements. and may requil'e a bond in lieu of comple­
tion of such work. (§ 471.30 ibid.) 

It is my opinion that the above statute looks toward the adoption by 
the city of a plan for future development, together with supervision and 
regulation of new developments. and does not contemplate improvements 
to private property at public expense. 

Granite Falls City Attorney. 
January 17. 1946, 
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KENT C. van den BERG, 
Assistant Attorney General. 

59-A 

Rest rooms-City of the fourth class may erect and maint ain rest rooms on 
county court house property-County may contribute toward t he ex­
pense of the facilities-Title remains in county. 

Facts 

"The County Board of Cottonwood County has deemed it necessary 
to provide more adequate toilet facilities for the use of the public hav­
ing business in the Courthouse in the City of Windom. 
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liThe Council of the City of Windom wishes to provide toilet facili ­
t ies and a rest room for persons doing business in said city. 

liThe County Board and the City Council desire to cooperate in the 
building of this rest room and a plan was suggested and agreed to by 
these respective bodies that the City should build said rest room on the 
Courthouse property and joining and connected with the Courthouse. 
The design of said structure to be approved by said County Board. The 
cost thereof to be paid by the City and the up-keep thereof to be paid 
by the City. The County Board, bes ides allowing the City to build such 
an addition to the Courthouse, wishes to defray some of the building 
cost. 

"There seems to be some question whether Cottonwood County and 
the City of Windom can get together on such a deal. 

"Both municipaJities are desirous of having such rest room built 
and as I stated, they wish to add a small a ddition to the Courthouse 
and the present plan is that the City should pay the cost of construc~ 
tion and maintenance of same with the County contributing t he site." 

Questions 

"1. Whether the County Board may grant to the City of Windom 
the right to build a res t room on County property? 

112. May the County Board contribute financially to a r est room 
constructed by the City on County property? 

1/3. May the City appropriate and spend money for a rest room 
built on County property? 

"4. Under what procedure could such bui1ding or rest room be 
legally constructed and maintained as before outlined 111 

Opinion 

Minnesota Statutes 1941 , Section 459.15, Mason's Supplement 1940, Sec~ 
tion 1933~5 , Laws 1921, Chapter 294, as amended by Laws 1933, Chapter 
169, provides that all cities of the fourth class "may at the discretion of 
their respective governing bodies , p rovide and maintain in or near the busi~ 
ness center of the village a public rest room •• * ." 

This is sufficient authority to the city to provide in the most f easible 
and businessHke manner toilet and rest room facilities which ar e needed by 
the city. I do not see that it would detract from the power of the city 
that the facilities were erected and maintained upon the courthouse grounds 
belonging to the county. 

The county possesses no power to grant to the city any right, title or 
interest in the county courthouse property. If the facilities were erected 

'upon the courthouse grounds at the expense of the city, the title thereto 
would vest in the county. However, I see no objection if the county permits 
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the city to pay the expense of erecting and maintaining the facilities as 
long as such facilities are needed by the county also, and I see no objec· 
tion to the county contributing to the cost of such facilities which arc 
needed in connection with the courthouse. 

r think an agreement could be drawn between-the city and the county 
permitting the city to build and crect the facilities upon the county property 
according to plans approved by the county board, but I would suggest that 
s uch an agreement contain provisions amply indemnifying t he county 
ngainst loss and liability. 

RALPH A. STONE, 

Cottonwood County Attorney. 
December 6, 1945. 

121 

Assistant A ttorney General. 

125-A-20 

Sewers-Authority to divert surface waters into private lake without in­
curring liability to be determined upon facts. 

Facts 

liThe City of North Mankato is a city of fourth class and organized 
under Chapter No. 462, Laws of 1921. 

"Lying within the corporate limits of the city is a small lake. The 
property m'ound the lake is owned by one individual. There are no 
public I'oads or cartways leading to it and it is considered to be a 
'private' lake. 

"The City of North Mankato wishes to construct storm sewers to 
dl'ain surface water from the streets into the lake. The only waters 
going into the lake through these storm sewers will be from the nat­
ural waterway normally drained by the lake." 

Question 

HWill you please inform me whether the city can drain this sur­
face water into the lake without being held responsible for damages by 
the owner, and too, if the City cannot legally drain surface water into 
the lake, does it have the authority to condemn the right to drain off 
water into the lake." 

Opinion 

It would be impossible to express an opinion as to the legal liability 
of the city on account of draining surface waters into the lake mentioned 
without being fully advised as to all of the facts. A fUl·ther factual ques-. 
tion to be determined is whether the lake is private or public water. The 
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mere fact that the land riparian to the lake involved is owned by one party 
does not necessarily constitute the waters as private waters. If the waters 
can be used for public purposes they may be classified as public waters. 
Where waters arc private the owner of such private waters has rights 
therein similar to land that he owns in f cc, so that before the question 
which you have submitted with respect to the city's liability for diverting 
surface waters into this lake can be answered, it would be necessary to be 
advised of all of the facts. Ordinari ly that is a function for the court, 
and can only be determined after a ll of the fncts pertinent to the question 
involved have been full y presented to the court. 

However, I direct to your attention certain cases and authorities which 
I think will be of some help to you in determining the proper course to 
take after you have applied the facts to the principles of law stated therein: 

St. Paul and Duluth Railroad Co. v. City of Duluth, 56 Minn. 494; 
Joyce v. Village of Janesville, 132 Minn. ]21; 
Dunnell 's Digest, 2d Edition, Section 10172. 

Involved in your question above quoted is the authority of the city to 
condemn the right to drain off the water into the lake. 

I believe that t he practical solution to the s ituation would be for the 
city to condemn a strip of ground for road purposes to the lake, and such 
strip of ground could be used for the purpose of laying sewers so as to 
drain the area involved into the lake. That would give the city access over 
these private lands for the purpose of luying t he necessary drain pipes. 
However, the question of the city's liability for discharging waters into the 
lake would have to be considered and s uch right obtained. The city has 
the power of eminent domain and that power will be exercised for the gen­
eral welfare of its citizens and, 1 believe, could be extended so as to acquire 
the necessary right to di schargc t he surface watcrs into the lake mentioned. 

Mankato City Attorney. 
October 4, 1946. 

122 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

387-B-10 

Sewers-Whether viJIage may pay cost of sanitary sewer extending across 
ri\'9r and interceptor sewer depends upon fael s. Municipality author­
ized to pay cost of outlet disposal plant and certain excess costs of 
sewer under Minn. St. 1945, § 429.09. Opinion Jan. 20, 1940, No. 168 of 
) 9,10 printed opinions modified in par t. 

Facts 

The village of Preston, which has established sewer district number 
three in the vi11age, is proceeding under Chapter 429, Minnesota Statutes 
1945 to construct a sanitary sewer in this sewer district. 
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The sewer district lies on both sides of the Root River, so that a river 

crossing will be required. It will also be necessary to construct an inter­
ceptor sewer for the sole purpose of connecting the new sewer to the sys­
tem already established. 

Question 

"Your opinion is requested as to whether the municipality may pay 

the cost of the l'iver crossing and of the interceptor sewer, or either, under 
t.he provisions of section 429.09, Minnesota Statutes 1945." 

Answer 

Section 420.09 provides in part as follows: 

liThe cost of outlets, tanks, and treatment of disposal plants and 

the excess cos t of trunk sewers over the estimated cost of a sewer of 
an l8-inch diameter, or any part thereof, may be paid by the munici­
pality or may be assessed against property found benefited thereby in­
cluding the property abutting on that sewer." 

This section also permits the municipality, if the council shall determine, 
to pay the cost of any such improvement applicable to intersecting streets 
and between street intersections and between street and alley intersections, 
as the council may determine. If the interceptor scw~r or the sewer to be 
constructed across Root River constitutes an area between street intersec­

tions or between street and alley intersections, the cost of any portion 
thereof may be paid by the municipa1ity. 

From the facts submitted it is not possible for us to determine whether 
the sewer acrOss the Root River or the interceptor sewer might be con­
str ued to be an outlet. Such a determination can only be made after all of 

the facts arc known. 

The act does not define the term "outlet." The te,rm "sewer outlet" is 
defined in Black's Law Dictionary, 3rd Ed. as follows : "As used in a statute, 
that portion of n sewer which serves no other purpose than to connect the 
sewer system with the point of discharge." See Mogaard v. Robinson, 48 
N. D. 859; 187 N. W. 142, 143. 

VICTOR J. MICHAELSON, 

Special Assistant Attorney General. 

Preston Village Attorneys. 
A ug ust 26, 1946. 387·G·3 
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123 
S idewa lks-Cons lruclion - HcIHlirs-Notice to IlrOper ty owne rs - MSUI41 , 

§§ 429.21 at seq. 

Fads .a nd Ques tion 

"The s idewalks in sa id village (Ellenda le) have apparently become 
broken up and in such a condition that the council, in view of public 
safety, wants to renew all walks. Some of the property ownCI'8, how. 
ever, seem to fec i t hat the pr('sent walks are ~ uffic i cllt . The council, 
howeve r, wants to go ahead and t hey a re wondering how much notice, 
if any need be g iven these property o'tvnc r s." 

Opinion 

'l'hc answer to your inquiry ma y be fou nd in Minnesota Statutes 1941, 
Sections 429.21 et seq. 

Section 429.21 provides t hat whenever the counci l of a ny village incor­
porated under the g ene l'u) laws of this state sha ll deem it necessa r y and 
expedient to construct or rebuild sidewalks or sewers in the village it may 
do so, acting on its own motion, or it may do so if a majo r ity of the owners 
of the property fronting on t.he street or stl'eels where s uch improvement 
is proposed petition the village council t he refor, by adopting a resol ution 
to that e ffect; such res olut ion s hall s pecify the place or places where s uch 
sidewalk shall be cons tructed or r ebuilt, t he kind and quality of mate rials 
to be used the rein, width, size and manner of the constr uct ion t hereof , and 
the t ime within which t.he Silmc sha ll be completed, which s ha ll not be less 
than 40 days aiter t he service of t he resolution . T his section f urthe r p ro· 
vi des that the reso lution sha ll cont ain the name of the owner of each lot , 
pa l-t of lot, o r parce l of ground fl'onti ng on thc st reet 01' s treets where such 
walk is to be constructed 01' rebui lt . 

The following section, 429.22, provides the mannel' in w hich the reso­
lut ion s ha1l be se rved. The next section, 429.23, provides t hat if t he wor k 
sha ll not be fu lly done, and the sidewalk sha ll not be fu lly constructed 01' 

rebuilt. in the manner and within the time prescribed in the resolution, then 
the village may order the same to be done by the street commissioner, or 
the commiss ione l' of public works, 01' cause the same to be done by conll'act 
let to the lowest I'esponsiblc bidder, the entire expense thercof to be paid 
out of the general r evenue fund of the vilhlge . 

Section 42!l.23 and the following sections provide fol' the manner and 
method of the a ssessment of benefits . 

It is my opinion that your village council may pl'oceed w ith the pro­
posed improvement pursuant to the statutes above r ef e l'l'ed to. 

I direct to your attent ion t he case of Stnte v. Burnes, 124 Minn. 471. 
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wherein the matter of procedure under the statutes referred to was before 
the court for decision. 

VICTOR J . MICHAELSON, 
Specia l Assistant A ttOl"ncy General. 

Blooming Prairie Village Attorney. 
June 7, 1946. 
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480-G 

Streets-ApprO~lch-Dangerous places in approach walk extending to public 
s idewalks-Duty of municipality to guard or barricade-No power to 
make repairs or compel repairs outside of st reet eXCel) t in case of nui. 
sance. 

Facts 

"Some of the business buildings in the Village of Preston are built 
several feet back from the street line so that it necessitates an ap­
proach, platform or additional walk to reach the buildings from the 
main sidewalk. This additional walk is on private property belonging 
to the owner of the adjacent buildings. These approaches, from the 
main s idewalk, are in such disrepair that they are dangerous to people 
using them." 

Questions 

"Has the village, under the general law, power to order these ap­
proaches rebuilt 01' repaired? 

" Jf it has such power and t he order is not complied with, can the 
village make the repair and charge t he cost thereof to the adjacent 
property? 

"If an ordinance is necessary to covel' this situation, has the vil­
lage powcr to cnact s uch a n ordinance?" 

Opinion 

All of these questions arc answered in t he negative, s ubject to the fol­
lowing comment. From this answer it does not f ollow that the municipality 
is entirely r elieved from any obligation in the premises. 

A municipality has a certain duty with respect to its street if a condi­
tion a rises close to it which renders it dangerous to trave lers upon the 
street. This is t~'ue even though the dangerous condition was wholly the 
act of a third person. The duty of the municipali ty in s uch a case is to 
warn travelers of the danger so that they may turn back 01' avoid the dan­
gerous place. Not only is the village required to repair its own streets, it 
is under the obligation of using ordinary care to keep its streets safe for 
use, and this includes the duty, where there arc dangcrous placcs neal' the 



MUNICIPALITIES 239 

street, to take propel' precautions to guard against accidents by the use of 
railings, barriers, or lights at night. 

Where the dangerous place is outside the limits of the street, a test 
of the linbility is not necessarily the distance of t he dangerous place from 

the street. A municipality should erect and maintain suitable barriers 

where there nre dangerous places near the street which without such pro­

tection would make the s treets unsafe to travelers. However, the munici­
pal duty to guard exists only where the danger is so near the s treet or side­

walk as to be perilous to travelers. 

As a general rule, the village does not have to make safe fOl' travel 

areas outside t he public street. 1t has, however, power to provide guards 
where the street itself is unsafe for travel by l"eaSOn of the proximity of 

pitfalls or dangerous places. 

The foregoing observations are based partly upon the authority of 
McQuillin Mun. COl'p. Rev. Ed. Vol. 7, pp. 264-268. 

Therefore, if the defective places in the approaches to the sidewalk 

are so close thereto as to make travel upon the street itself dangerous, 
there might be circumstances under which the village could be held liable. 

The village could protect itself against such liability by erecting barriers 
in front of the dangerous approaches so as to warn people away from these 

dang~rous places where pedestrians upon t he street arc likely to meet with 

injury. 

In most instances, the erection of barriers in front of a man 's place of 

business to protect the pedesh"ians on the street and prevent them from 

entering upon the dangerous places should be such an effective stimulus as 
to cause the abutter to protect his business, if not his patrons, by the mak­
ing of the necessary )"cpairs. 

It is a question of fact in every case as to what would constitute neg­
ligence on the part of the village in respect to its streets. The village 

should not hesitate to exercise its authority to make and keep its streets 

safe by the erection of barricades if ordinary care dictates that that should 
be done. 

Of course the village has power to abate nuisances. 

RALPH A. STONE, 

Assistant Attorney General. 

Preston Village Attorney. 

June 27, 1945. 396-G 
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125 
S trects- Es lnblishment- Mny not es tab li s h cartway. 

O,)inion 

The c it.y council of Grani te Falls has no power to establish a cartway 
under t he laws relating to t he establishment of s uch CUl'twuys by town 
boards. 

The city could, if the circumstances warrant it, layout a new street 
to the property in question (Charte r, Chapter ]0, Section 76) , and could 
exercise the power of emine nt domain to a cquire the righ t of way for tha t 
property (Churter, Chapte r 7, Section 59). Whether the circumstances are 
such a s to justify the council in taking such action is , of course, a problem 
for the council. It would depe nd upon the d istance t he s tl'cet would have 
to be extended, Lhe cost and the necessity f or the taking in t he public 
interest. 

Granite Fall s City Attorney. 
October 8, 1945. 
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RALPH A. STONE, 
Assistant Attorney General. 

59-A-53 

S treets-Pav ing- Petilion under 1\1S1941, § 434 .1<t-Uight of s igners of 
))clition to withd r aw. 

Facts 

HA pet ition was fil ed w ith t he City Clerk for paving under Section 
18 15, MHson's Minnesota Statutes for 1927 (Chapte r 65, Laws of 1919). 
The Council by resolution detel'lllined that the petition was s igned by 
not less than 35 pe l' cent in fron tage of t he rea l property abu tti ng on 
such street and by resolution se t t he hearing on t he petit ion for next 
Thurs da y, Septembe r 6. 

" It now appea r s that since the action taken by t.he Council some 
of t.he signers on the petition wish to withd raw their names. One other 
has not asked to ha ve hi s name withdrawn from t he petition but has 
s igned a petition opposing the improvement." 

Questions 

" 1. After the Counci l has det.ermined that t he petition has the 
r equisite number of signers and has by reso lu t ion set a date for hear­
ing, can any signer on the petition withdraw his name t he refrom and 
thus affect the percentage of signers on the petition? 
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"2. Under like circumstances as in question one, does t he signing 
of a petition opposing t he improvemen t have the same effect as wit h­
drawing the name from the petition? 

"3. Can a petitioner wit hdraw his name from the petition before 
the Counci l has determined t hat it has been signQd by the requisit e 
per ccnlngc of pl'operly owners and has set a date for hearing on the 
petition ?" 

Opinion 

The three ques t ions wil l be considered together. 

The question ns to the rig ht of a signer of a petition to withdraw his 
name is tr'c ~l tcd at length in the annotation found in 126 A.L.R. page 1031. 

The authorities seem to be quite well in agreement that a peti t ioner 
may withdraw his name before any action has been taken on the petition 
by the council. The authorities a lso seem to be to the effect that after 
final action has been tuken on t he petition, the signer has no right to with­
draw. The question here, however , is whether a signer may withdraw his 
name after the council has determined t he sufficiency of the petition and 
ordcred a hcaring thereon and (presumably) published the notice of hear­
ing, but before the counci l has adopted a resolu tion ordering the improve­
ment. 

With respect to this question, I am inclined to f ollow the decis ion in 
Stringfellow v. Choutea u County, 42 Mont. 62, 111 Pac. 144, 126 A.L.R 
1045. to thi s e ffcct: 

"While we have no doub t t hat any signcl' migh t have withdrawn 
his name by t imcly action, we are equally satis fied that no uct ion of 
his, aftcl' thc board passed upon the suffici ency of the petition, could 
be effective." 

That a s igner may withdraw before the sufficiency of the petition has 
been determined, see Sl ingerland v. Norton, 59 Minn. 35 1, and State ex r eI. 
Strcissguth v, Geib, 66 Minn. 266. 

Hel'e the council has not only approved the petition, but has taken 
jur isdiction, hus ordered a hearing and publis hed notice thereof. The fi ling 
of a sufficient petition gave t he council jurisdict ion and, once having ac­
quired jurisdiction, the council is entitled to proceed notw ithstanding some 
of the petitioners may thereafter attempt to withdraw or s ign a counter­
petition. 

J am, however, further of the opinion t hat t he council could in its dis­
cretion perm it s ig ners to withdraw even though the withdrawal would rc­
duce the s ig ners bclow the requi red pel·centage. If the council docs in its 
discretion pcrmit s ig ners to withdraw so that thc remaining signers will 
be less t han the required percentage, the council would lose jurisdiction and 
would have no right to proceed thereafter. 
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By a parity of reasoning the council CQuld, if it chose to do so, treat 
the signing of a remonstrance or counter· petition by one of the signers as 
a withdrawal although the council is under no obligation to do so. 

This question, however, 'has a practical aspect. This ruling of the 
A ttorney General is only an opinion. It does not settle the questions asked, 
and those who are opposing the petition nre not bound thereby. They would 
still have a right to contest the validity of the assessment in court. If the 
council should proceed with the improvement, the city might thereafter be 
in this position, it would have incurred and made itself liable for the expense 
of laying the pavement but have no funds with which to pay the snme be­
cause the assessment may have been held invalid for lack of sufficient 
s igners. 

In other wOl'ds, if the council should proceed with the paving and the 
court should later hold contrary to the ruling herein given, the city might 
find itself in a serious predicament. It may be that under these circum­
stances it would be poor business policy to proceed with the improvement 
in the face of threatened litigation. 

Authorities: 

State v. Geib, 66 Minn. 266 
Slingerland v . Norton, 59 Minn. 351 
Evenson v. O'Brien, 106 Minn. 125 
35 L.R.A. N.S. 1112 
6 McQuillin Mun. Corp. Rev. Ed. p. 259 
126 A.L.R. 1031 
Minn. Stat. 1941, § 434.14 
Mason's Supp. 1940, § 1815 
Laws 1933, Chap. 200 

RALPH A. STONE, 
Assistant Attorney General. 

Fairmont City Attorney. 

September 6, 1945. 
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396-C-10 

Streets-Widening-Petition signed by property owners prerequisite to wid­
ening streets under 1\oIS1945, § 434.14. 

Question 

"Does Section 434.14, Minnesota Statutes 1941, formerly known as 
Section 1815, Mason's 1927 Statutes, apply to a petition by property 
owners for the WIDENING of a Street in a City otherwise qualified to 
come under this section 1" 
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Opinion 

Where a street widening is to be made pursuant to Mason's Minnesota 
Statutes 1927, Section 1815, being Minnesota Statutes 1941 and 1945, Sec­
tion 434 .14, a petition therefor must be s igned by the owners of the real 
property abutting on the contemplated improvement as provided for in the 
above mentioned statute. Under this statute jurisdiction by the city coun­
cil is acquired upon the presentation and filing of a petition. Furthermore, 
the act, of which the above section is a part, provides for the assessment 
to meet the cost of the improvement against the benefited property. It is 
therefore obvious t hat before the city council is authorized to widen a 
street under this sta tute, the necessary petition as therein provided must 
be presented to t he city council. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney Genernl. 

West St. Paul City Attorney. 
September 16, 1946. 

OFFICERS 
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396-C-6 

County - Commissioner - Vacancy - Appointment by county board to fill 
caused by dea th-Duration of office by appointment- MS1941, §§ 351.06 
and 375.10. 

Facts 

A member of the county board of commissioners died on May 3 t, 1946; 
he was elected to t his office in November, 1944, for a term which would 
expire on the first l\'Yonday in January, 1947. 

Question 

"Whether the appoin tee will serve the unexpired term of the man 
he replaces, or whether the appointment will be until the first Monday 
in January, 1947." 

Opinion 

The appointment should be not for the unexpired term of t he decedent 
lIut for the official year ending December 31 , 1946, 01' until his successor is 
duly elected and qualified. Assuming that at the general election in Novem. 
bel' this year someone is elected to the office of county commissioner, held 
by the decedent, the term of such elected person would begin January 1, 
1947, and end December 31,1948. The person appointed, as previously stated, 
would be for the balance of this year (official yeaI') ending December 31, 
1946. 
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Minnesota Statutes 1941, Section 351.06, is controlling on the duration 

of the term of the appointment. See Prenevos t v. Delorme. 129 Minn. 359; 

S late ex re i Wells \"8. Atwood, 202 Minn. 50. Section 375.10 provides when 

nnd by whom the appointment shall be made. 

Refel"enCC is made to several opinions t hn t had been heretofore ex­

pressed by t his office and you indicate that t here appear io be inconsistencies 

in these opinions. You will have in mind that lhe facts do not always 

appea r in the opinions, and upon examinat ion of the iacts s ubmitted upon 

which t he op inion was based the mattcr becomes clear and apparent incon­

sistencies in different opinions disappear . 

In the opinion of June 17, 1944, file 126-G, the write r stated: 

" In your cnse I am of t he opinion that the person whom the board 
of appointment s hall select will hold the office of commissioner until 
the first Monday in January, 1945, when t he person e lected at the No­
vember general election in ] 944 will take his seat on the board to serve 
for the balance of the unexpired term. The ballot should show by appro­
priate language lhat the election is for t he unexpired term, and not 
for the full term." 

In that case the county board member res igned in J une, )044, and his term 

of office would not have expired until December 3 1, 1946. You will note 

from t he quoted portion of that opinion that the appointment to fiU t he 

vacancy was f or the balance of the year 1944, and the person elected would 
t ake oflice on the first Monday in Jnnuary, ]945, for t he balance of the 

unexp ired term of t he commissioner who resigned. 

The te l·m Hofficial year" should not be construed so a s to mean for t he 

"unexpired term" of the person who by death, r esignation, or otherwise 
causes the vacancy. 

You also l·eIer to the opinion of October 30, 1942, fil e 126-G . I have 

examined this opinion and I do not find that the same is in any way in­

consistent with what I have stated herein, or lhe opinion of June 17, 1944. 
In lhe opinion of October 3D, 1942, the writer sa id : 

" If the vacancy in the office of county commissioner occurs le8s 

than thirty days before the next election, at which election t he office 

is to be fil1ed in the usual course of event s, t here s hould be no appoint­

ment to fil1 the vacancy, but otherwise there should be an appointment." 

Chisago County Attorney. 
June 11, 1946. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

126-G 
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129 
County-Cornmissioners-V ncnncy- Appoint ment- Unorganized town s it u­

ated wit hin a commissioner di s t rict where t he right to a ppoint is by 
statute MS1945, § 365.10, given to cer ta in villnge and town office rs­
Unorganized townships wit hin s uch commiss ioner's distr ict may not pa r ­
ticipate in s uch appointment. 

Facls 

There is a vacancy in the office of County Commissioner of Roseau 
Coun ty. Sec. 375.10 Minn. Stat . 1941, provides t hnt such vacancy "shall be 
filled by a board of a ppointment, consisting of the cha irman of t he town 
board of each town, and the mayor or pres ident of each city a nd village in 
the commissioner dist r ict in which such vacancy occurs." I ncluded in the 
district are two townships t he government of which has been dissolved and 
which are now unorganized territory. 

Ques t ion 

I s unOl'ganized terri tory wi thout representation on t he board of appoint ­
ment? 

~inion 

Your quest ion is answered in the affirmative. 
Minnesota Statutes 1945, Section 365.45, relating to t he dissolution of 

towns, p rovides in pa r t as follows : 

"Upon t he adoption of the r esolu t ion by the count y board such 
town shall be dissolved and no longer ent itled to exercise any of the 
powers or functions of a n organized town." 

Minnesota Stat utes 1945, Section 375.10. provides for the manner a nd 
method of filJ ing a vacancy in t he office of county commissioner . The chair­
man of each town board with in t he commissioner district is entitled to par­
t icipate in making such appoint ment. Obvious ly. when a town within t he 
dis trict becomes d issolved. the town officers as such cease to exist a nd con­
sequently the dissolved townships wi t hin the di str ict wherein the vacancy 

has occurred in the office of commissioner. have no representation in t he 
matter of appointing a commissioner to fill a vacancy. 

Rosea u County Attorney. 

November 25. 1946. 

VICTOR J. MICHAELSON, 
Specia l Ass istant Attorney General. 

126-A 
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130 
County- Register of deeds-Recording-Deeds-Instruments -Re-record_ 

iog-No statutory authority for re -recording a deed or other ins trument 
-Same may be re-recorded unde r certain conditions-No authority to 
change or tamper with officia l r ecords-After deed has been r ecorded 
and another description inserted in s uch recorded deed, the same may 
not be re-rccorded- MSI945, §§ 386_39, 507.22. 

Facts 

A husband and wife, as grantors, executed and delivered a deed to onc 
of their sons in January, 1932, conveying certain premises in Brown and 
Blue Earth Counties . The deed was recorded in both counties. Upon the 
deed, wh ich WH S r ecorded, there now appears a description of an eighty-acre 
tract in Blue Earth County which is not shown upon the record. This addi­
t iona l description of eighty acres appears to have been made upon a type­
writer different from t he one used in writing the other description as re­
corded . The husband, one of the grantors, died shortly after the deed was 
recorded in Blue Earth County. The grantee now claims that the eighty 
acres which appears in different type upon the recorded deed was contained 
in t he original deed, and that the recorder by error or otherwise failed to 
include in the record such eighty-acre tract. The register of deeds who 
recorded the deed in the first instance is not now in office. The grantee now 
ins ists upon having t he recorded deed centaining the additional eighty acres 
re-recorded. 

Question 

Docs the register of deeds of Blue Earth County have author ity to 
accept the above-mentioned deed for re-recording? 

Opinion 

For the reasons to which we shall hereinafter direct your attention and 
upon the decis ions and statutes to which we shall refer, we believe that this 
question must be answered in t he negative. 

The law governing the recording of instruments and the duties of the 
register of deeds is purely statutory. 

Minnesota Statutes 1945, Section 386.39, provides as follows: 

l'Except where otherwise expressly provided by law, no r egister of 
deeds shall record any conveyance, mortgage, or other instrument by 
which any interest in real estate may be in any way affected, unless 
the same is duly s igned, executed and acknowledged according to law; 
any such officer offending herein shall be gui lty of a misdemeanor and 
liable in damages to the party injured in a civ il action." 

Section 507.22 contains the prerequis ites for the execution of deeds and 
other like instruments . Section 507.24 contains the prerequisites entitling a 
deed or othel· like conveyance to record. 
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There is no statute in Minnesota which authorizes a regis ter of deeds 
to re-record an instrument conveying an interest in land. 

The r ecord of a deed or conveyan ce when made by t he register of 
deeds is prima facie evidence of what it contains. The presumption is that 
the r egister of deeds performed his duty as n public officer when the origi­
nal recording was made. Of course, that presumption and prima facie evi­
dence may be overcome by adequate proof. The function of determining 
whether the record has been overcome by extraneous proof is a judicial 
question and not one f or the determination of the register of deeds. 

\Vhether the eighty-acre tract was in the deed when it was firs t pre­
sented to the register of deeds for recording or whether it was inserted 
after the deed was recorded is a factual question. In your letter you state 
that t he grantee contends that the description of the eighty·acre tract was 
in the deed when it was presented to the register of deeds for r ecording 
and that through, error , inadver tence or otherwise t he register failed to 
record the eighty-acre tract upon his record. 

White it is the duty of the register of deeds to properly record a deed 
or conveyance entitled t o r ecord accurately, yet there is also a duty upon 
the grantee to see to it that a proper record of the instl'ument has been 
made. 

In Latourell v. Hobart, 135 Minn. 109, 112, 160 N. W. 259, our court 
said: 

" • •• We may assume that it is the duty of a grantee to see 
that his deed is correctly recorded, and that a misdescription of such a 
character that I'eformat ion is necessary in order to pass the legal title, 
is fatal to the effect of the record as notice. This is the rule in this 
state, Thorp v. Merrill, 21 Minn. 336; Bailey v. Galpin, 40 Minn. 319, 
41 N. W. 1054; Bank of Ada v. Gullikson, 64 Minn. 91, 66 N. W. 181, 
though not in all jurisdictions. 2 Devlin, Deeds (3d ed.) § 686." 

Assuming that t he register of deeds made an error in recording the 
deed whereby the eighty·acre tract was not recorded, would he then be 
permitted to re-record the deed now with the eighty-acre tract included and 
typewritten therein upon a typewriter different than was used when the 
instrument as recorded was made? 

We do not believe that the recorder would have such authority. 

We think that it would be necessary, for t he }'easons stated in n United 
States Supreme Court decision to which we will hereafter direct attention, 
to have n new instrument executed and delivered so as to meet the statutory 
requirements for recording before a recording could be made. However , as 
stated in your letter, one of the grantors is deceased. Therefore, obviously, 
a new instrument cannot now be executed. 

The remedy. it seems to us, for the grantee is to bring an action for 
a reformation of the deed as recorded and the record. In such a proceeding 
it would be permiss ible to prove by parol 01' other competent evidence that 
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the deed was incorrectly recorded. See Gaston v. Merriam, 33 Minn. 271; 
Latourell v. Hobart, 135 Minn. 109. The r egister of deeds, upon a proper 
decree of the court, could be authorized and permitted to correct his record 
so as to conform thereto. 

Assuming that the descr iption of the ei ghty~acre tract was inserted in 
the deed nfter the same had been recorded, then it seems clear to us that 
such instrument could not be ce-recorded. 

The further question would arise whether such insertion was made 
with the knowledge or at the r equest of the grantors. 

It is a general principle of law that if alteration in n deed was fraudu­
lent it would not be entitled to record. A forged deed is not enti tled to 
record. Nesland v. Eddy, 131 Minn. 62, 154 N. W. 661. See also 16 Am. 
Juris. (Deeds), Sections 26 and 27. 

If the al teration was made by agreement between the parties to the 
deed, and a ssuming that there are no statutory inhibitions, to hold tha t such 
deed could now be re~Tecorded so as to show upon the record a conveyance 
different from that shown by the record of the original deed would leave 
the doors wide open for the most flagrant fra ud and a buses in t he convey­
ancing of property. 

Where the parties to the transaction are s till alive after the error has 
been discovered, then it would be necessary to execute a new deed of con­
veyance and to have the same recorded. 

The general rule of law which we think should apply and which should 
be f ollowed was stated by t he Supreme Court of the United States in 
Moe1le v. Sherwood, 148 U. S. 21, as follows: 

"Even if it be conceded that the parties intended that the convey­
ance should embrace the premises in controversy, they did not carry 
out their intention, and in its original condition the deed was placed on 
record and there allowed to remain, giving notice to all parties inter­
ested • • • . The change in the description of the property, made 
after the delivery of the deed to the grantee and its record in the reg­
ister 's office of the county, did not give operation and force to the deed 
with the changed description as a conveyance of the premises in con­
troversy. An alteration in the descript ion of property embraced in a 
deed, so as to make the instrument cover property different from that 
orig ina l1y embraced, whether or not it destroys the validity of the 
instrument as a conveyance of the property originally described, cer­
tainly does not give it validity as a conveyance of t he property of which 
the new descr ipt ion is inserted. The old execution and acknowledgment 
are not continued in existence as to the new property. To give effect 
to the deed as one of the newly described property it should have been 
re-executed, reacknowledged and redelivered. In other words, a new 
conveyance should have been made." 

In the absence of a statute making acknowledgment or attestation of 
a deed 01' conveyance a prerequisite to the validity thereof, there seems to 
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be a general rule that an alteration made in such an ins trument, by consent 
of the parties, after execution and acknowledgment or attestation, and 
either before or after delivery, or even after recording, does not, as between 
the parties thereto, r ender invalid the instrument as originally executed. 
The alteration itself is generally held to be valid and effective as between 
the parties to the instrument, particularly where there is a redelivery after 
the alteration and without a new attestation or acknowledgment. However, 
there is authority to t he contrary. See 67 A. L. R. 369. 

This rule, however, would not be applicable under Minnesota s tatutes 
for the reason that such statutes, to which we have hereinbefore directed 
attention, contain the prerequisites for execution of an instrument and also 
the prerequisites entitling the same to record. 

From what has been stated herein and incidental thereto, the question 
arises as to t he authority of a register of deeds to re-record a deed under 
any circumstances. 

There appears no statutory authority for the register of deeds to re­
r ecord an instrument, However, we believe that thcre are two instances 
where a register of deeds might be authorized to re-record a deed, as fol­
lows : 

(a) To correct an error of a ministerial 01' clerical nature if it clearly 
appears to the register that such error was t he r esult of the registel"s 
recording of the instrument and where the parties to the instrument have 
requested that the error be corrected, Of course, the more preferable way 
to correct t he error would be to have t he pal,ties reexecute, reacknowledge 
and redeliver a new deed. 

Authorities which sustain t he proposition that a register may in good 
faith correct his record so as to conform to the original instrument even 
where the part ies thereto have not consented are found in t he case of Sellers 
v. Sellers, 3 S. E. 917 (N. C, 1887) , wherein the court said: 

uJf he found that he had by inadvertence omitted a word, a sen­
tence, a paragraph, or a scroll representing a seal, we think he might, 
in good faith, complete the registration in t hese respects. Of course, he 
could not have au thority to interpolate anything that was not in the 
deed or other instrument at the time the probate was made. It was 
therefore not improper for the l'egistel', as it appears he did, to add 
on the registry the scroll representing the seal affixed to the s igna­
tUre of the wife, which he had at first omitted.1> 

In a Michigan case, 1I0mmell v. DeVinney, 39 Mich. 522, the court said: 
... . . Interlineations in the records of deeds are not so unusual 

as to render the record containing them doubtful or suspicious, and 
certainly fall far short of indicating a fraudulent alteration. Very 
clear proof should be I'equil'ed to thus destroy the effect of a public 
record, ••• I think that we must presume that all alterations or 
interlineations made or appearing in a public record, were done in a 
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proper manner by the per son having the care and custody thereof, or 
by some one in his office. having authority so to do. In other words, 
the mere fact that a change has been made, in the absence of evidence 
showing the contrar y. must be presumed to have heen done in a proper 
and legitimate manner." 

See al so Baldwin v. Marshall, 21 Tenn. 116. 

We t hink that the rule which is contrary to the above referred to decision 
and which is stated in 45 Am. Juris. 459, Records and Recording Laws, 
Section 71, is t he better rule to follow, and is as fo llows : 

"No custodian of r ecords is authorized to tamper with them. Even 
where a l'ecord is defectively made, the recorder cannot correct the 
mistake on his own motion, especially where he ncts nt the suggestion 
of one not a party to the instrumentj t he alteration is to be disregarded, 
and the r ecord is to be regarded as it stood before it was tampered 
with .••• " 

This rule was followed by t he court in the following reported cases: Aetna 
Life Ins. Co. v. Hesser, 42 N. 'V. 325 (Iowa) and Jackson v. Lee. 277 P. 548 
(Idaho). 

(b) The second instance where there is authority by court decis ions 
for a register of deeds to re-record a deed is where the deed as originally 
recorded was not then legally entitled to record a nd the legal disability has 
s ince t he recording been removed wit hout any alteration or change baving 
been made in t he deed as recorded. Such an instance would ari se where 
the register recorded a deed, for illush'ation, on September 6, 1946. and the 
acknowledgment thereof was dated September 26, 1946. Such a deed would 
not be ent itled to be legally recorded unt il after September 26, 1946, and 
while recorded on September 6, 1946, such instrument could be presented 
for re-recording after September 26, 1946. The following decis ion sustains 
the pl'incipal of law stated: 

Oliver v. Sanborn, 27 N. W. 527. In this case the court at page 630, 
said: 

II ••• Now, if this is the true date of the certificate of authenti­
cation, then t he deed was not entitled to be recorded on the second of 
August, and, if attached afterwards. a serious question might arise 
whether the whole deed should not have been again recorded in order 
to protect the purchaser. and cut off a prior unrecorded deed .••• " 

Supplementing by adding to and making a part of the above. I have 
to say: 

From a n examina tion of the statutes of Minnesotn, it appears that 
there is no statute which expressly forbids t he recording more than once 
of a deed or other instrument. An examination of the decis ions of the 
Supreme Court of Minnesota fails to disclose any decision of that court 
which holds that the recording of a deed or other instrument more than 
once is invalid. 
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If there has been no change or alteration made in a recorded deed or 
other instrument, except the addition thereto of t he cer t ificate of r ecord­
ing, t here is not, either under the statutes or court decisions of t his state, 
any express prohibition of the recording of such a deed or instrument f Ol" 

a second time if the register of deeds wishes to accept i t for t he record. 
The effect of such recording upon the chain of ti tle, if any, remains for 
determination by the courts. 

VICTOR J . MICHAELSON, 
Special Assistant Attorney General. 

Blue Earth County Attorney. 
September 6, 1946. 
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373-B-9 

County - Reg ister of Deeds - Uecording - May record ins truments even 
though title is regis tered. 

Ques tion 

Whether af ter the title to a descr iption of land has been r egistered 
under the Torrens system, a mortgage coveri ng that description only may 
thereafter be recorded with the Uegister of Deeds. 

Answer 

I know of nothing to prcvent the Regis ter of Deeds f rom recording such 
a mortgage, although I can see no possible r eason for doing so. The record­
ing of the mortgage with t he Register of Deeds would be a useless act. 
The title to l'egistered la nd is only affected by instruments filed with the 
Regist rar of Titles. 

Pipestone County Attorney. 
June 26, 1945. 
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RALPH A. STONE, 
Assistant A tto rney General. 

373-B-19 

County-Register of deeds-Recording-M ust record instruments word for 
word- MSI941, § 386.19, MMS1927, § 884. 

Question 

"The City of Mankato wa nts to perfect its tax t it le to a tract of 
land, 01' anyone else for that matter, and t he tract of la nd in question 
is listed and described with a number of other tracts likewise covcred 
by said proceedings, s uch as in the posted notice carrying a number 
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of tracts of land. If we wish a record of these proceedings on file in 
the County Auditor's office and ask to have the originals recorded may 
t he Register of Deeds not record the snme and omit the descr ip tions 
of the tracts of land with which we are not concerned, either stating 
in his record in brackets t hat there arc other tracts of land in the 
instrument r ecorded, or stating in his certificate of recording that the 
instrument is recorded only in so far as it concerns a certain tract of 
land and describing the same in the certificate? May the Register of 
Deeds be l'cquired to so record the instrument or instruments?" 

Opinion 

The r egister of deeds is required to record "word for wOl'd" all instru­
ments left with him for }·ecord. Minnesota Statutes 1941 , Section 386.19, 
Mason's Statutes 1927, Section 884. H e must do so. It would be proper to 
secure a certified copy of t he posted notice omitting ther efrom other de­
scriptions in which you r client is not interested, showing the omission by 
asterisks. This could be certified as a true and correct copy of the notice 
except as to descrip tions of land omitted therefrom. 

T do not t hink that you could compel the register of deeds to record 
only a part of an instrument left with him for record. 

Mankato City Attorney. 
July 23, 1945. 
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RALPH A. STONE, 
Assistant A ttorney General. 

373-B-17-d 

County - Register of deeds - Recording - Ileal estate mortgages: Notice 
under L 19,.5, C 363, need not be recorded, but merely filed; provisions 
of recording act as to witnesses and acknowledgment do not apply­
MS1941, § 645.44, Subd. 8; MSI941, § 507.22 (MMS 1927, § 8213); 
MS1941, § 507.24 (MMS 1927, § 8217) ; MSI941, § 600.23. 

Facts 

Attention is ca lled to the provisions of Laws 1945, Chapter 363, pro­
viding that no foreclosure of a r eal estate mortgage executed prior to 
November 1, 1909, shall be maintained unless a notice in accordance with 
the terms of that chapter is filed in the office of the register of deeds. 

Question 

Whether the notice provided for in this chapter is to be recorded or 
merely filed and, if recorded, whether the provisions of the recording act 
as to two witnesses and acknowledgment apply. 
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Opinion 

Section 1 of the statute in question reads: 

uNo ~lction or proceeding to foreclose a real estate mortgage exe­
cuted prior to November 1, 1909, shall be maintained after January 1, 
1946, unless prior to sa id da te the owner of said mortgage shall have 
filed in the office of the Register of Deeds of the county in which is 
located the real estate covered thereby. a notice setting forth the name 
of the claimant, a description of said real estate and of said mortgage 
in'eluding the volume and page at which it is of record and a stntemelll.t 
of the amount claimed to be due thereon." 

It will be noted that the word "filed" only is used. 

Minnesota Stututes 1941, Section 645.44, Subdivision 8, contains the 
following definition: 

UWhen an instl'ument in writing is required or permitted to be 
filed for record with, or r ecorded by. any officer. the same imports that 
it must be l'ecorded by such officer in a suitable book kept for that 
purpose, unless otherwise expressly directed." 

This is the same language a s was formerly conta ined in 1\bson's Minnesota 
Statutes 1927, Section 10933, paragraph 15. 

The words "fi led," " fil ed f or r ecord," and "recorded" are used in various 
sections of the statutes and, we must a ssume, have been used de liberately. 
Minnesota Statut.es 1941, Section 600.23, makes specific provision for the 
filing of papers by a r egiste r of deeds. 

In view of the fact that the legislature used the word "fi led" a lone, I 
am of the opinion that the statute does not r equire r ecording. Mason's 
Minnesota Statutes 1927, Section 8213 (Minnesota Statutes 1941 , Section 
507.22), requires t hat all conveyances made within thi s state of any interest 
in lands shall be execut.ed in the presence of two witnesses, who shall s ub­
scribe their numes t hereto as such. Clearly the notice referred to in Chap­
ter 363 does not constitute a conveyance, and, therefore, the provis ions of 
the section last referred to would not apply. 

Mason's Minnesota Statutes 1927, Section 82 17 (Minnesota Statutes 
1941, Sect ion 507.24), provides as f ollows: 

"To entitle any conveyance, power of attorney, or other instrument 
affecting real estate to record, it s hall be executed, acknowledged by 
the parties executing the same, and the acknowledgment certified, as 
r equired by law." 

There is no s uch requirement with reference to instruments which are 
merely to be filed. 



254 MUNICI PALl TIES 

In view of the foregoing, I am of the opinion that it is not necessary 
to record the notices provided for by Chapter 363 and that, therefore, it is 
not necessary that such notices be witnessed or acknowledged. 

Blue Earth County Attorney. 

J anU81'Y 3, 1946. 
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WM. C. GREEN, 
Assistant Attorney General. 

373-B-16 

County-Register of deeds-Recording- State tax forfeited lands-where 
title thereto is registered state deed may be recorded in register of deeds 
office. 

Facts 

"Some time ago certain lots forfeited to the State of Minnesota for 
non·payment of taxes. The Jots were duly sold to 'A' and a state deed 
was issued to him. The lots were registered under the Torrens system. 
'A' presented the tax deed to the Register of Deeds of our County and 
asked to have the same recorded. He does not know where the record 
owner of the land is and did not present any certificate when he pre­
sented the tnx deed for recording. 'A' insists t hat because the land is 
forfeited to the State of Minnesota his tax deed from the State is 
entitled to l'ecord even though he does not present any certificate, and 
that he is entitled to have a certificate issued by t he Register of Deeds," 

Question 

Whether the register of deeds may accept "A's" tax deed for recording, 

Opinion 

This office has heretofore ruled t hat t he register of deeds may accept 
for recording a mortgage covering registered lands under the Torrens sys­
tem although there is no reason for doing so. The title to registered lands 
is only affected by instruments filed with the registrar of titles. In your 
letter you refer to the register of deeds and not to the registrar of titles. 
You request no opinion as to wheth er a new certificate may be issued by 
the registrar of titles upon the presentation of the state deed without pre. 
senting the owner's certificate of title, nnd no opinion is t herefore expressed 
in regard thereto, 

As to the procedure to be followed in securing a new certificate cover· 
ing lands that have been registered under t he Torrens system upon a state 
deed where the owner's certifica.te is not presented for cancellation, we refer 
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you to the following statutes: Laws 1939, Chapter 341 , Minnesota Statutes 
1945, Sections 284.11, 284.14, 284.16, 284.18, and 508.67. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Mille Lacs County Attorney. 
October 9, 1946. 
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374-J 

Counly- Sheriff-Depuly-Female-Under M.S. 1941, § 387.26, a female 
deputy sheriff may receive $5.00 I)er day. but when appointed under 
§ 387.15, only $3.00 per day. 

Question 

Whether a woman deputy sheriff may be paid $5.00 per day. 

Opinion 

The applicable statutes for construction arc as fo llows: Minnesota Stat­
utes 1941, Section 387.14, Mason's Statutes 1927, Section 917, reading as 
follows: 

IIEvery sheriff shall appoint under his hand a sufficient number of 
persons as depu ty sheriffs, for whose acts he shall be res pons ible and 
whom he may remove at pleasure, Before entering upon his official 
duties, the oath and appointment of each shall be filed with the register 
of deeds." 

Laws 1921, Chapter 369, Minnesota Statutes 1941, Sections 387.16 to 
387.17, being Mason 's Statutes 1927, Sections 918 to 920, read as follows: 

"387.15. The pres iding judge of any district court at any time be­
fore the return of a verdict by a petit jury composed of both men and 
women, serving upon a case pending therein, by order issued to the 
sheriff and entered upon the minutes of the court, may direct the 
shel'iff to appoint a female legal voter of the county as special deputy 
sheriff or bailiff to serve until the discharge of such jury from further 
service upon the pending case, The appointment shall forthwi t h be 
made and entered upon the minutes of the court and before entering 
upon the performance of her duties , the person so appointed shall take 
and subscribe the oath by law l'equired of deputy sheriffs and file the 
same with the clerk." 

"387.16. Upon taking the oath by law required by officers in charge 
of petit juries the person so appointed may be directed by the court to 
have charge of such jury conjointly with the male deputy sheriff or 
bailiff performing such duty. Female special deputy sheriffs and bail­
iffs so appointed s hall in all t hings periorm the duties and be subject 
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to the penalties by law prescribed for other officers having charge of 
petit juries." 

H387.17. Each s uch deputy shall receive as compensation $3 .00 per 
day while in attendance upon t h e cour t in charge of such jury." 

And Minnesota Statutes 1941, Section 387.26, Mason's Statu tes 1927, 
Sect ion 922. Laws 1941 , Chapte r 468, I'eads as f ollows: 

"The judge of the distrjct cour t in each county. l5efo1'e the com· 
mencement of a ny genera l term, shall by order issued to the s heriff fix 
the number of deputies required during such term and direct the sheriff 
to fur nish t he same. The sheriff shall file this order with t he elm'k. 
Each such deputy shall r eceive such compensution as t he judge shall 
determine, no t exceeding $5.00 per day, whi le attending such tcrm of 
court." 

It would be my opinIOn that if before t he term commences the judge 
issues nn order to t he sheriff fixing the number of deputies l'equired during 
the term nnd determines their compensation, such deputies shall r eceive the 
compensntion not exceeding $5.00 per day as may be fi xed by the court. 
In such instance it would make no difference whether the deput ies were 
male or female. 

I construe Sections 387.15 to 387.17 to r ef er to a case where a special 
f emale deputy is called in to se rve upon a part iculal' case, and in that ca se 
t he deputy appointed receives $3.00 per day. 

Winona County Attorney. 

ApI"il 8, 1946. 
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RALPH A. STONE, 
Assistant Attorney General. 

390-B-2 

County-Sheri trs-Vacancy-lncumbent to serve until successor is elected 
and qualified-any vacancy occurring therein to be filled by the county 
board by appointment for the balance of the entire term- MS1945, §§ 
375.88, 382.01, and 382.02. 

Fads 

At the general election held in Cu t'vcr County, Minnesota, on Novem­
ber 5, 1946, t he sheriff of Carvel' County was defeated by his opponent by 
a majority of 1207 votes. 

The incumbent has commenced proceedings to contest t he e lection of 
his opponent, claiming he has violated some of t he provis ions of the Corrupt 
Practices Act. The hearing on said proceeding is set for December 27, 1946. 
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Question 

In case the election of the successful candidate is held void, will the 
present sheriff continue to hold office until the 1950 general election or will 
the office be vacated and will it be necessary for the Board of County Com­
missioners to appoint the present incumbent or someone else to fill that 
office until the general election in 1950 '1 

Opinion 

Under Section 382.01 the incumbent sheriff continues in office until his 
successor is elected and qualified. In the event that the sheriff who was 
elected on Nove!rlber 6, 1946, is declared disqualified in the election contest 
proceeding pending, then the county board would be authorized under Min­
nesota Statutes 1945, Section 375.08, to fill the vacancy. Any appointment 
made by the county board to fill such vacancy would be for the balance 
of the entire term. M. S. 1945, § 382.02. Of course, if the successful sheriff 
qualifies so as to take office on the first Monday of next January, then the 
incumbent sheriff's term would end when the new sheriff's term begins. In 
the event that the pending proceeding should result in disqualifying the 
sheriff so elected there would then occur a vacancy in the office to be filled 
by the county board under t he statute above referred to. 

See State ex rei Evans v. Borgen, 189 Minn. 216. 

Carver County Attorney. 
December 21, 1946. 
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VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

390-A-2 

County-Treasurer-Vacancy-Chief deputy may act until vacancy is filled 
by the board. 

Facts 

The county treasurer has just died. He had a chief deputy in his office. 

Question 

Whether the deputy county treasurer may perform the duties and func­
tions of the treasurer until the next election '! 

Opinion 

You have quoted the statute, Minnesota Statutes 1941, Section 375.08. 
It reads: 

• II ••• when such vacancy occurs in any of the offices hereinbefore 
mentioned (county treasurer), in which office there is a chief deputy 
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or first assistant, then the chief deputy or first assistant is empowered 
and authorized to perform all of the duties and functions of the office 
until such time as the same is filled by appointment by the county 
board." 

The chief deputy is empowered and authorized to perform all the duties 
and functions of the county tl'casurer until s uch time as the vacancy is 
filled by appointment of the county board. 

Scott County Attorney. 
May 2, 1946. 
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RALPH A. STONE, 
Assistant Attorney General. 

450-A-3 

County-Veterans service officer-Compensation-Transfer of funds-Un­
needed surplus in county welfare fund may be transferred by unanimous 
vote to t he general fund to pay vete rans service officer. 

Basis of Inquiry 

Laws 1945, Chapter 96, provides t hat a county may appoint a veterans 
service officer. YOUI' county has made no provision in its budget for the 
expenses of such a veterans service officer during the current year and "it 
will be at least six months before any funds will be available as a result 
of including such appropriations for such purposes in the new budget." 
There is a surplus in the county welfare fund beyond the needs of the 
current year. 

Question 

Can a transfe r be made under these circumstances of a surplus in the 
county welfare fund to the county general fund to be used to pay the 
salary and expenses of the county veterans service officer? 

Opinion 

Minnesota Statutes 1941, Section 375.18 (7), authorizes the county board 
"To transfer by unanimous vote any surplus beyond the needs of the cur­
rent year in any county fund to any other such fund to supply a deficiency 
therein." (This does not apply to a county containing more than 75,000 
inhabitants.) 

If the county welfare board should certify to the county board that 
there exists a surplus in its funds not needed for the current year and that 
it dcsh-es to have a certain amount of t hat s urplus transferred to the gen­
eral fund to support the expense and salary of a veterans service officer, 
the county board may adopt by unanimous vote a resolution reciting such 
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request of the county welfare board and reciting further that there exists 
in the general fund a deficiency by reason of the additional unanticipated 
expense of the veterans service officer and directing the transfer of an 
amount named to the general fund to be used to pay the expenses and 
salary of the veterans officer and his assistants. 

Handled in this manner, I can see no legal objection to the transfer 
being made. 

Anoka County Attorney. 
June 14, 1945. 
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RALPH A. STONE, 
Assistant Attorney General. 

l04-B-16 

County-What faets must exist in order to support a finding of mis feasance 
or non-feasance-Register of Deeds-There is no statute fixing office 
hours for public officers-Duties of register of deeds arc statutory a nd 
county board does not have jurisdiction to control activities of register 
of deeds. 

Facts 

HThe duly elected, qualified and acting Register of Deeds of Carlton 
County has r ecently been hired by the school board of the City of 
Cloquet to coach basketball in the high school in Cloquet for which he 
will be compensated. ln connection with his coaching duties he is r e­
quired to teach two classes in high school in the morning and as a 
result thereof he arrives at his office in the court house at approximately 
11:15 A.M. This schedule would apply on every day except Saturday 
and as to such day there has been no indication as yet as to whether 
he would or would not put in his full time in his office. It is possible 
that the discharge of the coaching duties involved might otherwise 
interfere with the discharge of his duties as Register of Deeds. He 
does have a full time clerk in the office, paid by Carlton County, who 
apparently is competent to handle routine work in the office but not 
qualified to pass upon technical matters which very often arise in such 
an office." 

Question 

"1. Assuming the foregoing facts to be true, would the Board of 
Commissioners of Carlton County have the l'ight to require him, the 
Register of Deeds, to sever his relations with the school board and 
devote his full time to the duties of his office to the exclusion of his 
coaching duties?" 

Opinion 

This question is answered in the negative. 
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The duties of the register of deeds are fixed by statute; he is an 
elected public official. As a public official he holds his office as a public 
trust created for the benefit of the public and not for the benefit of himself. 

We have no statute which fixes the office hours for public county offi­
cials. Minnesota Statutes 1945, Section 386.17 provides: 

uThe register of deeds shall exhibit free of charge, during t he 
hours that his office is or is required by law to be open, any of t he 
records or papers in his official custody to the inspection of any person 
demanding the same, either for examination, or for the purpose of 
making or completing an abstract or transcript therefrom; but no such 
per son shall have the right to have or use such records for the purpose 
of making or completing abstracts or transcripts therefrom, so as to 
hinder or interfere with the register in the performance of his official 
duties." 

We believe that the law contemplates that public officers must faithfully 
perform the duties imposed upon them by law, and that the public must 
have reasonable access to public records. 

Custom and precedent in practically every county in this state have 
established a rather universal time during which county officials have kept 
open their offices for transaction of public business. By reason of this situa­
tion the public has a right to expect that during reasonable hours public 
officials will be at their offices so that public matters pertaining to their 
office may be transacted. The public likewise has the right to consult and 
obtain information from public officials r elative to the transaction of busi­
ness with such public officials. 

The members of the county board are elected public officials; likewise, 
their duties and their powers are fixed by statute. There is no statutory 
provision which permits the county board to fix or determine the duties 
or the office hours of another elected public official. 

The s tatutes permit the Governor to remove cert ain pubHc officers, 
including registers of deeds, for malfeasance or nonfeasance in office. Min­
nesota Statutes 1945, Section 351.03. 

Question 

"2. What facts, generally, must exist in order to support a finding 
of misfeasance or non-feasance in office?" 

Opinion 

It is difficult to define what facts generally would constitute malfeasance 
or nonfeasance in office. However, malfeasance has been defined by our 
courts to r efer to and include only such misdeeds of a public officer as to 
affect the performance of his official duties to the exclusion of acts affecting 
his personal character as a private individual. See State ex reI Martin v. 
Burnquist, 141 Minn. 308, 170 N. W. 201, 203. 
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Nonfeasance has been defined a s the omiss ion of some act which ought 
to be ped ol'mod. See Alias v. Borough of Rumson. 18 t AU. 175, ,U5 N . J . L. 
593, 102 A. L. R. 648 ; Southern Railway Co. v. Sewell, 18 Gu. Ap. 544, 90 
S. E . 94 . 

Question 

1'3. I n t he event your a nswer to qu('stion number one s hould be 
in the negat ive would your opinion be cha ngcd if it could be s hown 
t ha t t he office is not a 'fee office'?" 

Opinion 

We do no t believe that where the compensa tion of the registe r of deeds 
is s tl'i ct ly on a f ee bas is the s tatutory du t ies of t he r eg-iste )' of deeds would 
be in any way affected ther eby. We think that in either event the duties 
to the public as a public officer would be the same. 

Cal'l ton County Attorney. 

December 16, 1946. 

140 

VI CTOR J. MICHAELSON, 
Special Ass istan t A ttol'ney Cenem!. 

!04-A-1O 

Tow n-Treas ure r-Hond-Cos t of surety bond to indem nify county on pro­
curing duplicnte ror los t county warrant for legitimate towns hip ex­
pense. 

Facts 

" The trea s urer of the Township of Ma r shfield ma iled a County 
Wa rran t, payable to t he Township, to the ba nk for deposi t. It is c1a imed 
that t he Warra nt \vas lost in the mail. Ther eafte r t he Township treas­
urer procured a s ur ety bond to indemnify the County under t he pro­
vis ions of Section 1058-1060 Mason 's Sta tutes, und a du plicate Warrant 
was issued to the Township_ The Towns hip t reasurer pa id t he premium 
on thi s su rety bond. 

"At the last Township annual meet ing the voler s of t he Town­
ship , by a vole of 18 f or and 2 against, a ut hori zed t he Township Board 
to I-e imhul'sc t he Township trea surer for t he premium he pelid on th is 
bond, providing that it was legal." 

Question 

"Whether the town board, in view of the f or cg oing , ma y reimburse 
the Towns hip treasurer for t he prcmium he paid on this surety bond." 
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Opinion 

The cost of procuring a surety bond to indemnify the county in such a 
case is an ordinary bus iness expense incurred on behalf of t he town. The 
lown may lawfully pay this premium (or reimburse the treasurer for the 
amoun t which he advanced) the same as i t could pay any other legitimate 
township expense. Rulings on the right of the town to pay the premium 
on the treasurer 's official bond arc not pertinent . Pl'obnbly t he town board 
could pay this expense without a resolution of the town meeting . With 
s uch u fnvol'ablc resolution by the town meeting, I entertain no doubt on 
the question. The expense may be paid by the tow n. 

Lincoln County Attorney. 
Apri l 12, 1946. 
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RALPH A. STONE, 
Assistant Attorney General. 

455-C 

Vi l1age - Counci l - Contracts - Interest of councilman - Hule of Mares v. 
Jnnutka, 196 Minn. 87, applied-Council cannot pay member for labor 
performed but may pay reasonable ,'alue of mate ria ls furnis hed not to 
exceed $50.00 in any yea r. 

Facts 

One of the council members is a blacksm ith . From time to time 
he has pe rformed labor and furnished materia l for the vi llage. These 
have been paid on ver ified accounts which he has presented. Now two 
such accounts have been filed with the clerk, but the counci l has refused 
to allow the same on the ground that it is contrary to law to do so. 

You do not state separately the amount claimed fO I' labor and t he 
amount claimed for materials , but the two accounts together exceed $50.00. 

Question 

flWiIl you kindly give me your opmlOn as to whether or not the 
council is justified in disallowing these bills?" 

Opinion 

You arc familial' with and have referred to the cnse of Mares v. 
Janutka, 196 Minn. 87. This decision is controlling in so far as it is applica­
ble to your situation. In that decision the court sa id: 

"Where, as in Stone v . Bevans, 88 Minn. 127, 92 N. W. 520, 97 
A.S.R. 506, t he cont ract involves services by an officer for hi s munici­
pality in violation of t he statute ( §10305), no recovery may be had by 
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him in any f orm of suit or action ; and if payment for s uch services 
has been made by t he municipality, same may be recovered in an appro­
priate su it Cor r estitution. 

"Such illegal cont ract cannot be made the basis for a cause of 
action or defense. Currie v. School Dis. No. 26, 35 Minn. 163,27 N. W. 
!l22 ; Bjelland v. City of Mankato, ll 2 Minn. 24, 127 N. W. 397, 140 
A. S. R. 460 . But when such officer se ll s to hi s municipality property 
within its municipal powers to acqu iI'c and use, and it is so acquired 
and used. liability may be enforced quasi ex contractu, but in no event 
beyond t he va lue of t he properly to the municipal ity . First Nat. Bank 
v. Village of Goodhue, 120 Minn. 362, 139 N. W. 599, 43 L.R.A . (N.S.) 
84 ; Frisch v. City of St. Charles, 167 Minn. 171., 208 N. W. 650 ; Wakely 
v. County of St. Loui s, 184 Minn . 613, 240 N. W. 103,84 A.L.R. 920 ; 
and Lindgren v. Towns of Algoma and Norland, 187 Minn. 31, 244 
N . 'V. 70, cited above." 

To apply t hese rules of the Supreme Court, it is necessary to consider 
separately t he cla im for labor and the claim for lnatel'ia ls . The Supreme 
Court has made a different iation between such clnims, but has not stated 
the reason why there should be a differ ence. 

As to the lahor bills: Following the case cited, t here could be no recov~ 

CI'y and t he village council should not allow s uch bi ll s . 

As to thc mate rials : Following strictly thc lang uage of this opinion, 
it would seem to f ollow that t he claima nt could be paid t he r easonable 
value of the mate ri a ls which he sold to t he village. This results from the 
fact that the village has had the benefit of the mate rial s and cannot retUl'n 
the same. 

However, in the case c ited, the court did not have before it fol' con~ 
sidcration Minnesota Statutes 1941, Section 412.21, Mason's Supplement 
1940, Scction 1199, which reads as f ollows : 

HNo member of a village council shall be directly 0 1' indirec tly 
intercstcd in any contract made by such council, and eve ry violation 
hereof shall be a misdemeanor ; provided, that any villagc council , other­
wise having authority, may purchase mcrchandisc 01' mate rials in 
which a membel' of s uch council is inte rested by f OUl'-fifths vo Le of 
such council , when t he cons ideration for such purchase of such mer­
cha ndise 01' matc rials does not exceed $50.00 in any year. All contracts 
for t he purchase of mercha ndise, materials or equipment 0 1' for any 
kind of construction work undertaken by t he village which require an 
expenditure of $100.00 01' more , if not to be paid from road or poll tax , 
sha ll be let to the lowest res pons ible biddCl', after public notice of the 
time and place of receiving bids ," 

I assume t hat ne ither of the bills in question exceeded $100.00, and 
consequently it was unnecessary to advertise for bids. 

This section of the s tatute was not involved in the Mal'es case. 1 
believe t hat s hou ld a ca se arise where a councilman sought to recove r the 
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reasonable value of materials furnished in excess of $50.00 in anyone year, 
the COU l't might limit the appLication of the Mares case. 1t is my opinion 
that if a case arose in which this statute is applicable, the Supreme Court 
would consider the sb.ltute as creating an exception to the general rule 
stated in the Mares case; and hold that the village could not pay to a coun­
ci l me mbe r more than $50.00 in any onc year for material sold by him to 
the village. 

It is therefore my opinion that the village cannot pay the labor bills but 
can ' pay to the cOlln('ilman the reasonable value of the mate rial s furn ished 
by him not in access of $50.00 in any onc year. 

Arlington Village Attorney. 
June 20, 1946. 

142 

RALPH A. STONE, 
Assistant Attorney Gencral. 

90-A-l 

Villuge-Coullcil-Powers-Authority of council and I)res ident of council 
ove r IJolice oOicers- President of council and chie f of police nrc incom­
patible. 

Question 

f' lt has been customary in the conduct of the affairs of the Village 
of Deephaven for the Council, by motion, to appoint its president to 
uet a s the Chief of Police, whose general duty it 'V8S thereupon to 
stlpe"vise and direct the work of t he police officer. [f the Council fail s 
OJ' l'Cfuses to appoint the pl'esident of the Village Council as s uch police 
ofl'tccr, does t hi s office have any inherent or implied powers which 
would constitute him as the directive force to control and direct the 
policeman? If the answer to this question is in the nfthomntivc, does 
s uch implied powel' still obtain if the Council appoints one or more 
people other than the president to act a s u police committee to dil'ect 
the WOrli of such police office)·?" 

Opinion 

The statutory authority for the appointment of police oflicers by a vil­
lage council is found in Minnesota Statutes 1941, Section 412.19, Subdivi­
s ion 5, Mason's Statutes 1927, Section 1186, and r cads as follows : 

"The villagc council shall have power to appoint when necessary 
. ... . a marshal, and onc or more policemen .•• • JJ 

The Hdircctive force to control and direct the policeman" is the council. 
The council may adopt such procedure as it pleases for the control and 
s upcrvi s ion of the policcman, but it may not appoint the pres idcnt of the 
council as "chief of police." 1f the council by resolution directs the presi-
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dent of the council to Hsupcrvise and direct the work of the police officer," 
he may nnd should exer cise that authority. In the event that the council 
docs not adopt such a resolution, the president has no more authority over 
the policeman than do other members of the counci l. 

The president of the council has no inherent or implied power which 
vests in him greater power over policemen than nre possessed by other 
members of the council. 

Even though the council does appoint the president as a sort of com­
mittee of one to s upervise and direct ·the police officer, still t he council by 
a majority thereof could change that appointment or revoke it, or r evoke 
the authority so given at any time or provide any definite course of pro~ 
cedure it may see fit . 

In s hort, the governing body of the village is the vi llage council. 

r call your attention to other provis ions in the law relating to law 
enforcement. See Minnesota Statutes 1941 , Section 412.09, Mason's Statutes 
11)27, Section 11 80, reading as follows: 

"The president Dnd the trustees s hall be peace officers , and may 
suppress in a summar y manner any l'iotous or di sorderly conduct in 
the streets or other public places of the village, and may command the 
a ss istance of all persons, under such penalties as may be prescribed 
by the by~laws and ol'dinances," 

Under this law eneh member of the council, including the president, is 
a peace officer and may exercise all the powers of a policeman. 

Referring now to constables (as distinguished from a policeman ap­
pointed by the village council): Two constables are required to be elected. 
They r eceive fees instead of salaries . They are required to "obey all lawful 
orders of the council, or the pl'esident thereof, and diligently enforce a ll 
laws and ordinances for the preservation of peace," Minnesota Statutes 
1941, Section 412.13, Mason's Statutes 1927, Section 1179. 

RALPH A. STONE, 

Attorney fot' Village of Deephaven. 
June 13, 1945. 

OFFICES 

143 

Assistant A ttorney General. 

785-S 

Employees - Vacations - Authority to g rant vacation with pay to county 
highway employees. 

Facts 

UThe time check system is used in t he Pipestone county highway 
Department with respect to certain work. Some of such employees wOl'k 
almost every working day of the year and others to a lesser degree." 
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Questions 

"May the Board of Commissioners authorize vacations to such 
employees unde r the time check system, the length of the paid vacation 
in each case contingent upon the number of days worked each year? 
If such vacations with pay are permitted under t he law then may the 
vacation pay be payable by time check? A nd if not, then how shnll 
such vacation be paid 7" 

Opinion 

find no specific statutory provision which authorizes the county board 
to grant vacations to county highway employees, nor have [ found any court 
decis ion in this state where the question has been passed upon. There do 
exist laws relating to civil service and under those laws authority is given 
by the legislature to promulgate the necessary rules and r egulat ions, which 
includes authority to provide for vacations, sick leave, etc, However, yOUl' 
county does not operate under n civil se rvice system, 

The question immediately arises whether a vacation is in the nature of 
a gratuity or a gift, or a part of the contl'act of employment. Upon this 
question where the courts have had for consideration the determination of 
th is question, where it has urisen under civil service rcgulations, the courts 
are somcwhat divided. 

In Greene v. U. S. (1937), 85 Ct. Cl. (F) 548, the court held that the 
provisions of cel'tnin executive orders with reference to commutation of 
accumulated leaves was not a gratuity but a part of the employee's com­
pensation within the meaning of a statute authorizing the President to fix 
compensa tion of Canal Zone employees. 

In Ramey \'. Stote ct a i, 296 Mich. 449, 296 N. W. 323 (1941L the court 
in considering this question reached the conclusion that a vacation with 
pay is not a &,ratuity but is compensation for services rendered. The court 
said further: 

UIt is a rule that after the services are rendel'ed under a law 
which fixes the rute of compensat.ion, there arises an implied contract 
to pay for those services at that rate and the contract cannot be im­
paired by subsequent legislation." 

In Oklahoma City v. Bucklew, 243 Pac. 519, the court had before it for 
:!onsidel'ation a provision of the Oklahoma City Charter a s follows: 

UThe head of any department of the city of Oklahoma City may 
g rant any employee thereof who has been in the continuous service oJ 
s aid city one year s ince having l'cceived a previous vacation, not to 
exceed fifteen (15) days' annual leave or vacation, with pay." 

The court said that the plaintiff was not entitled to vacation on pay a s a 
matter of right. 
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In a Washington case decided in 1933, Stnte ex rei Bonsall v. Case. 19 
P . 2d 927, t he cour t reached the concl usion that a vacation was in t he nature 
of a gratuity or g ift. The court said : 

"Jf t his could be done (granting vacation on pay), it wou ld be, in 
effect, t he g iving to t he employee of a gratuity or bonus in addit ion 
to hi s regular salary which he ngreed to accept at t he time the ern­
pl oyment 0 1" service began." 

As previously stated, our court has never passed upon t he speci fic 
question submitted. 

In Nollct v. Hoffmann, 210 Minn. 88, the court had before it f o r deter­
mination unde r the declaratory judgment law of thi s state Laws 1939, Chap­
t er 44 1. In t h is ca se the plaintiff ha d been e mployed with the highway 
de pa rtme nt until April 10, 1940, fOI' an agrced hourly pay. He ha d bee n 
paid in full for every hour's work for the highway department up to April 
10, 1940. The ultimate purpose of this action was to secure pay for claimed 
vacations which he ha d not r eceived up to April 10, 1940. In answering 
t hat s peci fic conten t ion the court on page 91 said: 

"To now a llow each a period of vacation up to 24 days w it h pay, 
based on t he period services were rendered s ince January, 1938, would 
be a pure g ift ." 

The gene ra l powers of the county board a rc set forth in Minncsota 
Statutes 1941 , Section 375.18, subdivision 1: 

" To examine and settle a ll accounts of the I'eceipts and e xpenses 
of the coun ty, and to e xa mine, settle, and a llow a ll accounts , demands, 
and causes of Hction agains t the sam e, and, when so settled, to issue 
county o rder s t he refor , as provided by law. " 

Subdivis ion 2 : 

" To have the ca re of the county propcrty, and management of the 
county fu nds and business, except in cases othe rwi se provided fo r , and 
to l1Iake such orders cO ll cel'lling the same as thcy deem expedient." 

It is universa ll y recogni zed that granting of vacations, sick leave, etc., 
has a benefi cial effect to both manageme nt and labor. Modern labor con­
t racts usually contain a provision for vacation, s ick leave, etc. 

I believe that it would be permissible for the county board to make 
r easonable pl'ovis ions in future employment agreeme nts with coun ty high­
way employees for s uch vacation a s the county board may in its j udgment 
deem expedie n t. S uch co ndi tions, J be lie ve, would becom e a par t of t he 
con t ract of e mployment. Of course, t he county boards have no authority to 
g ive away public funds whether it be undel' t he gu ise of the purchase of 
material or t he payment of labor. Neither would it be pel'miss ible for the 
county board to compensate for vacations he retofore taken or authori zed. 
NoBe t v. Hoffma nn, s upra . 

Havi ng in mind the r esponsibi li ty of the county board to the taxpayers 
for the di s bursement of public funds, if the board in its judgment believes 
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that a reasonable provision for vacation of county highway employees is 
COl' the mutual benefit of the county and the employees, and within reason­
able bounds, r think that the court would s ustain such an agreement us 
being valid and within the inherent powers of the county board to make. 

VICTOR J. MICHAELSON, 

Pipestone County Attorney. 
June 3, 1946. 

144 

Special Assistant Attorney General. 

125-A-33 

Incom J)alible - City attorney nnd attorney {or school board whe re bound­
ar ies of each coincide are incompatible. 

Facts 

The school distri ct is nn independent district which embraces the city; 
the office of city attorney is created by home rule charter of the city, and 
appointment is made by the city council. The school attorney is appointed 
by the schoo l board of the school district. 

Question 

"Are the offices of City Attorney and School Attorney incompat­
ible?" 

Opinion 

Public offices are incompatible when their functions are inconsistent 
and there results conflict of duty so that the incumbent of one office cannot 
with fidelity and propriety di scharge t he duties of the other office. 

'While you have not directed to our attention any duties which might 
devolve upon the city atto rney and t he attorney for the school board which 
might be inconsistent, we nre not unmindful of the fact that such a situa­
tion mig ht arise. Under certain statutes the property of the school district 
becomes subject to asscssment for local improvements made by the munici­
pality. No doubt the school board in the conduct of its public affairs obtains 
cel'tn in services, such us water and Hght, if there is a municipal plant, 
from the municipality. Out of these circumstnnces situations might arise 
wherein the interests of the school board might be adverse to those of the 
city. The rights of the mu..nicipality to assess the property of the school 
di stl'ict for special assessments might likewise arise. Having in mind these 
ci rcumstances, we believe that the posi tions mentioned are incompatible. 

Ely City Attorney. 
December 9, 1946. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

358-E-3 
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145 
Incompatible---City coundl member and member public utilities commission. 

Question 

"May a member of the City Council be appointed to serve on the 
Public Utilities Commission provided he serves without compensation 
while other members of the Commission are compensated 1" 

Opinion 

This question is answered in the negative. Your Charter, Section 217. 
subsection 3 provides in substance that the mayor shall appoint the members 
of the commission and fill vacancies which shaH he subject to confirmation by 
the city council. A member of the city council, if appointed to the commission 
by the mayor, would vote upon his own confirmation. It is considered to 
be against public policy for one to hold an office or position to which he 
has some power in the matter of appointment or selection. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Redwood Falls City Attorney. 
July 16, 1946. 

146 

368-E-9 

Incompatible-County welfare board member and county veterans service 
officer are incompatible. 

Facts 

II lA' has recently been appointed veterans service officer in Iy' 
county. lA' a lso serves as a member of the county welfare board by 
appointment as a lay member. He is not a member of the board of 
county commissioners. 

U lA' is anxious to continue to serve as a welfare board member as 
he believes it will help him in his work as a service officer to keep in 
close contact with the activities of the welfare board." 

Question 

If Are the positions of veterans service officer and member of the 
welfare board so incompatible as to prevent a person from serving in 
both positions?" 

Opinion 

A member of the county welfare board participates in making decisions 
as to granting assistance of the various kinds provided for by law, estab-
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lishing policics for the county welfal'c board and its employes , and deter­
mining the extent to which assistance of its employes is to be extended to 
the county vetcl"ans service officer. The latter is the advocate of the war 
veteran and he is entitled to cooperation f rom the county welfare board. 
It appears to us that instances may arise where the problems of the county 
welfare board and the veterans service officer may create conflicts. If this 
be true, and it so appears to us, the offices of member of the county welfare 
bonrd and county veterans service officer are incompatible. Your question is 
answered in the affil'mative. 

Division of Social Welfare. 

April 27, 1946. 

147 

GEO. B. SJOSELIUS. 
Deputy Attorney General. 

358·A 

Incompatible - Court commissioners and assistant county attorneys are­
MS1941, §§ 388.10 and 489.02. 

Question 

Whether the offices of Assistant County Attorney and Court Commis· 
sioner are compatible. 

Opinion 

This office has held that the offices of County Attorney and Court Com­

miss ioner are incompatible. Report of the Attorney General 19201 Opinion 
No. 414. Minnesota Statutes 1941, Section 489.02, provides that a court 
commissioner shall have t he powers of a judge of the district court sitting 
at chambers. Minn. St. 1941 1 § 388.101 provides for the appointment of an 
assistant county attorneYI who shall have "the same duties" and be sub· 
ject to the same liabilities as the county attorney. The duties of the court 
commissioner may require the exercise of judgment and discretion in a 
proceeding in which the county attorney is obliged to appear as an inter­
ested 01' proper party. 

I t iSI therefore. my opinion that the two offices are incompatible. 

KENT C. van den BERGI 
Assistant Attorney General. 

Carlton County Court Commissioner. 
January 14, 1946. 358-B-1·a 
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ORDINANCES 

148 
Dogs-Kennels-Lawful bus iness-If kenne l business lawfully carried on in 

area before zoning ordinance is passed it may conti nue-If dog kennels 
a re a nuisance, may be abated as s uch. 

Facts 

The village of Richfield is endeavoring to get rid of a dog kennel located 
in a residential district and seeks to do so by means of a dog kennel licens­
ing ordinance. 

It is proposed to pass a village ol'dinance providing thus : 

HIt shall be unlawful, after thirty days from the passage of this 
ordinance, for any person to operate any kennel in any district in the 
village zoned as a residence district or multiple dwelling district by 
the zoning ordinance of the village adopted ................ J or within 500 feet 
of any of the boundaries of such district." 

The proposed ordinance would itself provide a license for kennels at 
prescribed license f ee. 

Question 

Whether such a provision in the ordinance would be valid. 

Opinion 

I am not advised as to the provis ions of the zoning ordinance of the 
village or when the same was passed. 

"By the weight of authority it is held that a zoning ordinance 
may not operate to suppress or remove from a residence district an 
otherwise lawful business a lready established therein." 86 A.L.R. 688 
and cases cited. 

So that if t he kennel business was being lawfully operated at the time 
the zoning ordinance was passed, it could not by the zoning ordinance or 
by any amendment of such ordinance be required to move or discontjnue. 

The provision of the proposed ordinance that a kennel must remove 
from the residence district within 30 days after the passage of t he licensing 
ordinance is invalid if the kennel business was being lawfully operated 
before the zoning ordinance was passed. 1£ it was not then in existence, 
the zoning ordinance would make it unlawful to open and operate such 
kennel. 

The proposed ordinance which you sent me recognizes that t he kennel 
business is a lawful business and provides a license fee therefor. 

The operating of a dog kennel may be a non-conforming use, but if 
lawfully carried on before the ordina nce was enacted) it cannot now be 
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removed or destroyed by virtue of an ordinance which in effect is an amend­
ment to the zoning ordinance and which attempts to prevent such non­
conforming use. 

One way in which the kennels could be compelled to move would be by 
declaring the same to be a public nuisance and commencing an action in 
the district court to compel the abatement thereof. In such case the argu­
ment could be made that fla nuisance may be a perfectly legitimate and 
proper business in the wrong place." Gunderson VB. Anderson, 190 Minn. 
245·, 250. 

Richfield Village Attorney. 
September 6, 1945. 

149 

RALPH A. STONE, 
Assistant Attorney General. 

477-B-7 

Dogs - Kennels - Prohibiting keeping of more than two dogs over three 
months of age in res idential section invalid-Villages may license ken­
nels; license fee should not exceed reasonable expense of issuing license 
and enforcing ordinance. 

Facts 

Two proposed ordinances of the Village of Richfield, provide as follows: 

"16. No person shall keep more than two dogs over three months 
of age in any residential district in the Village of Richfield. 

"17. No person, firm or corporation shall maintain in the Village 
of Richfield a kennel where dogs are kept for sale, boarding, breeding, 
showing or for treatment without first securing a license therefor from 
the Village Clerk. The license fee shall be $25.00 per year for kennels 
where the number of dogs over three months of age does not exceed 
15, and $100 per year where the number of dogs over three months of 
age exceeds 15. But in no event shall the number of dogs kept in any 
kennel exceed 50 dogs over three months of age." 

The council has in mind the possibility of having the license fee provi­
sion of Section 17 read as follows: 

UThe license fee shall be $100.00 per year, provided that no kennel 
shall contain more than 35 dogs." 

Question 

Relative to the validity of these proposed ordinance provisions. 
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Opinion 

In order to determine the validity of these ordinances, we must look to 
the statute granting powers to village councils- Minnesota Statutes 1941, 
Section 412.19. The only portion referring specifically to dogs is Subdivi­
sion 11, which authorizes the council to "prevent the running at large of 
dogs, and authorize the destruction, in a summary manner, of such as are 
unlawfully at large," 

However, Subdivision ' 19 gives the council the power Uto define nui­
sances, and prevent or abate the same"; and Subdivision 24 grants the 
power "to provide for the government and good order of the village, the 
suppression of vice and immorality, the prevention of crime, the protection 
of public and private property, the benefit of trade llnd commerce, and the 
promotion of health by such ordinances, rules, and by-laws not inconsistent 
with the constitution and laws of the United States or of this state as it 
shall deem expedient." 

We must be guided by these statutory prOVlSlOns and by the general 
rule of law embodied in Subdivision 24 that, "A municipal corporation under 
its authorized police power, may regulate any trade, or occupation, or bus i­
ness, the unrestrained pursui t of which might affect injuriously the public 
health, morals, safety, or comfort, and in the exercise of this power, par­
ticular occupations may be excluded from certain parts of the city, or may 
be required to be conducted within designated limits ." (City of St. Paul v. 
Kessler, 146 Minn. 124, 128, citing 19 R. C. L. p. 818.) 

Proposed Section 16 

In its present form, I am satisfied that the proposed section would be 
invaHd. It does not dec1are the acts referred to to constitute a nuisance. 
If appropriate language were supplied to remedy this defect, the validity 
of a proposed section would still be doubtful. It must be kept in mind 
that, while dogs and their keeping are subject to reasonable regulation, 
"an ordinance absolutely prohibiting the keeping or impounding of them 
without reference to conditions, in the absence of which the keeping or im­
pounding cannot be a nuisance in fact, would be void because plainly arbi­
trary and unreasonable." (Claesgens v. Animal Rescue League, Inc., 173 
Minn. 61, 64.) It was held in that case that an ordinance of the Village of 
Golden Valley, prohibiting t he maintenance within its limits except by a 
regularly appointed poundmaster of "any pound or other enclosure for the 
boarding or care of dogs for hire, or wherein dogs are kept for sale," and 
making such keeping or impounding a nuisance, was invalid because it had 
no reference to the comfort or convenience of those who might be disturbed 
and was not limited to cases where inconvenience, discomfort, annoyance, 
or interference with the use of property were present. 

The rule with reference to the municipal power to declal'e and define 
nuisances is quite clearly set forth in the following quotation from McQuil­
lin on Municipal Corporations, 2nd Edition, Volume 3, Section 966, at p, 146: 
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URelating to municipal power to declare and define nuisances, the 
following class ification sugges ted in Illinois cases will aid in harmon­
izing the decis ions: First, those which in their nat ure are nuisances 
per se, or arc so denounced by the common law or by statute ; second, 
those which in their nature arc not nuisnnces but may become so by 
reason of their local ity, s UlToundings, 01' the manner in which t hey 
Illay be conducted, managed, etc. ; third, those which in t heir nature 
may be nuisances, but as to which there may he honest di fferences 
of opinion in impurtial minds. The power granted by the law to the 
governing bodies of municipal corporations to declare what shall be 
nuisances and to abate t he same, etc., is usually held sufficient t o author­
ize such bodies to denounce conclusively those things falling within 
the first and third of these classes to be nuisances, but as to those 
th ings falling within t he second class, the prevailing judicia l view is, 
t he power possessed is only to declare such of t hem to be nuisances 
as are in fact so," 

While it is possible that t he keeping of three dogs in a residence dis­
t rict might be a nuisance in fact, it is also possible tha t t hree, 0 1' even 
more, dogs mig ht be kept on r esidence premises without in any manner 
annoying a nyone, I am, t heref ore, of the opinion that, even though t he 
language were modified to dec la r e the keeping of more than two dogs over 
t hree months of age in any l'esident ial district to be a nuisance, the pro­
posed section would be invalid. 

I believe, however, that, if the maintaining of a kennel wher e dogs are 
kept for sale, boarding, breeding, showing, or for treatment were to be 
decla red a nuisance if done wit hin a res idential di strict, such an ordinance 
would be valid. 

Of course, even in t he absence of a n ordinance, in a proper case an 
action for injunction to restrain a private nuisance would lie . On the general 
subject of dogs as a nuisance, see I{rebs v. Hermann et al (Colo.), 6 P. 2d 
907, 79 A. L. R. 1054, and Annotation commencing a t p. 1060. 

Proposed Section 17 

J am of the opinion t hnt, under t he general police power of the village , 
t he maintaining of a kennel where dogs a re kept for sale, boarding, breed­
ing, showing, or for t reatment is properly a s ubject of regula tion by or-<1i­
nnnce. Clnesgens \'. Animal Rescue League, Inc., supra; City of Faribault 
,'. Wilson, 34 Minn. 254 ; City of St. Paul v. Kess ler, s upra; Prinz v. Borough 
of Parimus, 120 N. J. L. 72, 198 A. 284. (The last case speci fically upheld 
un ordinance r egulating dog kennels under a statute s imilar to Minnesota 
Statutes 1941 , Section 412.19, Subdivision 24.) 

The only question which is disturbing is a s to the amount of t he license 
fee. Under the proposed amendment to t he ordinance there is no provision 
fo r policing, regulating, or inspecting licensed kennels, which would impose 
n du ty upon village officia ls wh ich might be conside red as an expense to 
the village. In the absence of a specific statutory provision authorizing 
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licensing for revenue purposes, it would seem that, under Barron v. City of 
Minnea polis, 212 Minn. 566-571, t.he proposed section might he considered a 
revenue measure unless it is so amended as to provide for such policing, 
regulation, and ins pection that t he fce to be charged could properly be said 
to Heaver t.he expense of iss uing it (the license), the se rvices of officer s, 
and other expenses directly 01' indirectly imposed" by the ordinance. 

Richfield Village Attorney. 
October 15. 1945. 

150 

WM. C. GREEN. 
Assistant Attorney Genera1. 

477-B-7 

Enforcement-Building permits- Minn. Const. Art. 1, § 13. 

Facts 

The village of Bovey has adopted a bui ld ing permit ordinance which 
you state fo llows the usual lines and contains minimum requirements for 
foundations, sewer and watel' connections and other items. You quote Sec­
tions 8 and 10 of the ordinance. You further state that the council has 
rejected an application for u building permit fol' a certain warehouse not 
because of any detail s or defects in t he proposed structure but on the gen­
eral ground that the location of such business would constitute a traffic 
hazard, 

Questions 

1. "Should the rejected applicant proceed to build, and how far 
can the village go under this ordinance 1 

2. 4'15 the penalty clause invalid as going too far, 01' can the vil­
lage invoke it? H 

Opinion 

From the iniormation furnished, it is apparent that the application 
for the proposed improvement will not offend the provisions of your bui ld­
ing ordinance. Consequently t he reasonableness of the ord inance is not 
before us for cons ideration , If the proposed improvement meets the re­
quirements of t he village ordina nce, the applicant would be entitled to a 
permit from the counci l to proceed with the impr'ovement. 

However, you . state that the application was rejected on the ground 
that the proposed location would constitute a traffic hazard. You do not 
advise as to the facts and we are not, therefore, advised as to the manner 
that such building might constitute a tl'aflic hazard. We presume t hat the 
building will be constructed upon t he premises either owned or under the 
control of the applicant. While the village has general power to s upervise 
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public streets, we are not advised of a legal premise upon which the village 
might control or regulate buildings upon private property upon the theory 
that such buildings might constitute a traffic hazard. If the village at­
tempted to do so, it might violate our constitutional provision that "Private 
property shall not be taken, destroyed or damaged for public use, without 
just compensation therefor first paid or secured." Minnesota Constitution, 
Article 1. § 13i a lso the due process clause § 7. 

Even though we do not have before us all of the facts upon which the 
counci l contends that the proposed building would constitute a traffic hazard, 
we doubt very much that the council has authority to prevent an owner 
from er ecting or improving a building upon his property where the same 
meets all of the requirements of the village building ordinance. 

Bovey Village Attorney. 
August 19, 1946. 

151 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

477-B-3 

Handbills-Leafl ets of a religious nature-Distribu tion. 

Facts 

I40 rdinance No. 76, which we generally speak of as a Green River 
Ordinance, although J do not know if it is an exact copy of that ordi­
nance, generally prohibits the distribution of hand bills, literature, 
advertis ing, etc. It is my understanding that the ordinance was orig in­
ally passed by the City Council for the general we)fare of the people 
of the City of Alexandria, principally, I believe, to prevent the exces­
sive accumulation of hand bills, dodgers, etc., upon the city streets 
and the property in Alexandria, caused by the haphazard throwing of 
these advertising sheets upon the front porches or front yards of many 
homes, the throwing of them in cars from which they were pushed on 
to the street by the owners when they returned, but also for the rea­
son that many people were complaining of having some of their pos­
sessions taken from thei r cars during the time or times these distribu­
tions were being made, and therefore this ordinance was passed partly 
as an exercise of the police power of the city. The ordinance permits 
the distribution of all of t hese items by either handing t he same to 
the persons on the street, in the cars, or by going to the place of busi­
ness or residence and handing the same to the individual owner or 
occupant. The prohibition therefore set forth in the ordinance is merely 
against the placing of these items in vacant cars, or leaving them loost:! 
upon the porches or insecurely fastened in some screen or storm door. 

"There recently arrived in Alexandria, a new pastor of the ............ .. 
....... ......... Church of Alexandria, Minnesota. As a part of his pastorate 
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he claims that it is hi s duty. hi s desire, and his righ t, to di stribute 
booklets. pamphlets, hand bills , dodgers or any printed matter pertain­
ing to r eligion or pertaining to serv ices to be conducted in his church. 
He a lso claims that the ordinance above indicated, is unconstitutional, 
in that i t prohibits or prevents him from carrying out his dut y. desire, 
Hnd right. He sta tes t hat the limitations of the ordinance, are such 
that he cannot carry out his work as a pastor of th is church. That t he 
limitation on placing these items in vacant cars, of leaving them on 
t he f ront porch or othcnvise placing or throwing them on the private 
property of r esidents of Alexandria or of carrying on the permitted 
wOl'k of handing them to individuals on the street, in cars, in places of 
business, a nd in res idences only within the hours during which this work 
is permitted, is such as to impair or infringe upon, or Suppress or tends 
to suppress the free exercise of religion, and impairs the freedom of 
press within the meani ng of the guaran tees of the first amendment to 
the Constitution of the United States, 

"He has not been arrested, he has not been interfered with by the 
police, a nd no one had requested him to stop t he distribution of t hese 
items in the ma nner then being carried out by himse1f, He presented 
himself first to the Mayor, then to myse1f as City Attorney, and then 
upon my suggestion, to the City Council, claiming that the ordinance 
was unconstitutional yet claiming that as long as the ordinance was on 
the books he was violating the law in carrying on t his work, because 
he f elt he must leave these hand bills or dodgers in vacant cars, on 
vacant porches of houses if no one was home, nnd that he must dis­
t r ibute them later than the hours permitted by the Ordinance. That 
he had never viola ted any law previous to this, did not want to violate 
any law, but would violate this one a s long as it was on the books, He 
a lso stated that he wanted it either repealed, or a mended so as to 
permit the distribution of his mate rial. He has challenged the City 
Counci l to enforce the ordinance. The City Counci l feels that the ordi­
nance is a good ordinance, is necessary to the welfare of the City of 
Alexandria, and is a proper exercise of t he pol ice power. They will of 
course repeal t he ordinance if 1 advise them that t he same is unconsti­
tutional, they will amend t he ordinance to permit the distribution of 
I'eligious matel'ial if by so doing they do not open the gates to the 
distl'ibution of Hny advertising material or printed matter, They have 
requested me to obtain from t he Attorney General an opinion as to the 
fo llowing questions: 

Questions 

"1. Is the Ordinance as written unconstitutional because of the 
provisions of the First Amendment of t he Uni ted States Constitution? 

112, Will t he addition of an a mendment to said ordinance, which 
provides 'that said ordinance shall not apply to the distribution of reli ­
gious matter or li terature or of any item touching upon or affecting 
relig ious matte rs' or words of s imilar import, be such an amendment 
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as would permi t t he attacking of t he ordinance upon the g rounds that 
i t was discriminatory?" 

Opinion 

As to Section 2 of the ordinance : 

This section of t he ordinance prohibits the deposi ting or throwing of 
handbill s in or on any public thoroughfare, park, ground 01' other public 
place. The city cannot prohibit t he dis tribut ion of hnndbill s of a r el igious 
nature to pe rsons on t he stl'cet s, but I do think tha t the city cnn prohibit 
t he w illful litte ring of t he s treets with handbill s by the distributor who 
delibe rately th rows the same down on the p ublic s idewalk. I think the city 
has authority to prohibit t he scattering of handbill s bt'oadcus t in a manner 
t hat will litter up the s treets and parks and cause expense in co llecting a nd 
d ispos ing of the same. 1 think the city can go t h is far, even though it is 
not permi ss ible to p rohibit a person from di stributing such lite rature as 
described by yo u in your statement to those who nre wil ling to receive the 
same. 

As to Section 3 of the ordinance: 

Placing of handbills in vehicles. I t hink it is contrary to the firs t 
amendment of the United States Constitution (which the 14th amendment 
makes applicable to the s tate) to prohibit a member of a relig ious sect from 
distributing pamphlets 01' li terature by placing t he same in cars parked 
along t he street. 

See Martin \'. Struthe rs. 3 19 U . S . 141 

Schne ide r v. State, 308 U. S . 147. 

A s to Section 4 of the ordinance: 

T hi s sect ion makes it unlawful to d istribu te handbi ll s in or upon any 
)wivate yard, grounds, walk, church steps, etc., of any house, r eside nce, 
building o r a ny other private property. 

I think thi s is vo id as to the d istribution of r elig ious li terature. Such 
di stribution is onc way which the colporteur has of reaching those for whom 
t he m essagc is intcnded. 

One of the sllmplcs of litc rature w hich is s ubmitted with your letter 
is a pl'inted copy of the Gospel of S t . J ohn. It is ce l·tninl y not a ver y crim­
ina l act in s pite of t he o rdina nce to place a copy of t hi s Gospel on the 
fron t porch of a dwc lling house where it will be secn tlnd picked up by 
the owner or occupant. 

A s to Section 5 of the ordina nce : 

This section ma kes it unlawful to distr ibu te }U\ndbills upon premises 
upon which the owner has posted a conspicllous notice to t he e ffect that no 
handbi ll s are desi red. This is a val id provis ion. 

Sce l\'l ll rtin v. S truthers, 319 U. S. 141. 
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In that case the Supreme Court of the United States said: 

HThc National Instit ute of Municipal Law Officers has proposed a 
form of legisla tion to its member cities which would make it an offense 
fot' any person to ring the bell of a householder who has appropriately 
indicated that he is unwilling to be disturbed. This or any s imilar 
regUlation leaves the decis ion as to whether the distributors of litera­
ture may lawfully ca ll at a home where it belongs- with the home 
owner himself. A city can punish those who call at a home in defiance 
of the previously expl'cssed will of the occupant." 

As to Section 6 of the ordinance: 

This sec tion attempts to limit the hours when handbill s may be dis­
tributed. I think t he municipality has the authority io fix hours when it 
shall be improper to distribute handbills at private residences. In the con­
curring opinion of Judge Murphy in the case of Martin v. Struthers , s upra , 
he states that the time for the distribution of such lite rature may be r egu­
lated. 

I do not believe that in the exercise of the right of free speech or 
religious freedom the person has the right to wake up the householder in 
the middle of t he night to give him his literature. 

On the other hund, I do not know of any reason why the right to dis­
tribute handbill s on the st reets 01' place the same in cars should be limited 
to hours before e ight o'clock P. 1\1. I think the ordinance is void as to 
such places in so far as it prohibits the distribution of such matte r after 
eight o'clock p, M, 

As to Section 8 of the ordinance: 

It is prope r f or the ordinance to provide that the person distributing 
handbill s shall not interfere with the traffic on the street 01' molest or 
annoy people. 

As to Section 9 of the ordinance: 

This section prohibits the posting of handbi ll s on any bridge, fence, 
sidewalk, bui ld ing, monument, board or post. It furiher provides that hand­
bills muy be posted upon private buildings or billboards if t he consent of 
the owner s hall have first been obtained. 

In so far us this section applies to public buildings , public fences, pub­
lic bridges and other public property. it is va lid_ 

In so far as it prohibits the posting of handbill s on private property 
it is not valid any more t han it would be lawful for the municipality to 
prohibit a person when not forbidden to enter upon private property for 
the purpose of personally hunding out his tracts. 

(The foregoing statement is subject to some quali fication- as in the 
case of billboards and signs which create a d,-iving haza rd and perhaps a lso 
as to s igns which are unsightly and incongruous and destroy the beauty of 
streets or highways.) 
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In what I have said I have been speaking of literatu re of a r el igious 
nature such as you describe in your letter. The foregoing does not have 
reference to handbills of a commercial nature. 

As to your second question, the -courts have held that the municipalities 
can prohibit the use of the streets fot' the distribution of purely commer­
cial leaflets even though such leaflets have a civic appeal or moral plati­
tude printed thereon. 

Jamieson v. Texas, 3 18 U. S. 413 

Amending the ordinance in the manner inquired about would, of course, 
relieve the pastor from any charge of violating the Juw. But the right 
of free speech is just as inviolable as the right of relig ious freedom. And 
there might be many other kinds of literature which a person might wish 
to distribute in the exercise of that Tight. As to s uch othet· kinds of lit~ 
erature which enjoy the same status as religious literature, the same defects 
would apply as I have mentioned in respect to religious literature. 

If you amend the ordinance so that it would apply to t he distr ibution 
of pure.ly commercial leanets (Jamieson v. Texas, 318 U. S. 4J3), it would 
be valid in all r espects. 

Alexandria City Attorney. 

January 22, 1945. 

152 
Tnxi cabs-Licenses. 

RALPH A. STONE, 
Assistant Attorney General. 

62-B 

Facts 

There is but one taxi cab company doing business in Stillwater, which 
company has been giving good service. There are two applications for 
license before the council and it is cxpected that t here may be severn I marc. 
The Council feels that thcl'c is a l imited opportunity for a taxi cab business 
t.o survive in a small town like Stillwater, and that adequat.e service to t he 
public requires a sufficient volume of business to bring sufficient income 
to pay propcr maintenance and capital charges and othcr necessary cx­
penses. If the business is split up among too many liccnsees, none of them 
will get sufficient income to do this and service to the public naturally will 
deteriorat.e and possibly become unsafc. 

Q uestion 

Whether the council in acting upon an application for license may con­
s ider the above situation and limit the number of licenses accordingly. 
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Opinion 

Article II, Sect ion 6, of the Charte r of the City of Stillwater provides 
t hat the city council sha ll have the power Uta define, license, regulate and 
restra in * •• druymcn, cHrt men, cabmen, hackmen, omnibus drivers and 
chauffeurs , vehicles of nil kinds whatsoever and the use of the s treets, pub­
lic thoroughfares, highways and public places by such vehicles and, also, 
the carrying and hauling of pe rsons and property for hire." 

On January 5, 1937, the city council passed nn ordinance for licensing 
nod regulating the operation of taxi cabs. Section r defines a tnxi cab; 
sec tion IT provides that no person shall operate a tnxi cab without a license, 
and pJ'ovides information to be contained in the applicntion for license; 
section III provides t hat the council may in its di scretion grant such appli­
cat ion upon the deposit by the applicant of certain insurance policies pro­
vided; section IV fixes the license fee and the date for termination of li­
censes ; section V prohibits the granting of licenses to a minor ; section VI 
requires a s a condition precedent to the issuance of a license that the appli­
cant must carry a specified amount of liability insurance; section VII 
requires the filing of schedule of maximum rat es which will be approved 
by the council; section VIII provides that the taxi cab shall be kept in a 
ciean, safe, and comfortable condition, a nd shall be subject to examination 
and tests; scction IX rcquires the drivers to be authorized under the Laws 
of the Slate of Minnesota; sections X, XI, and XU regulate t he displaying 
of the licenses, the service to be rendel·ed, and reserve exclus ive parking 
space for licensed taxis ; sect ion XTII provides penalties for violat ion of the 
ordinance. 

While it is true that a city has broad discretion in controlling the 
li se of public stree ts for private enterprises (see Schultz v. City of Duluth , 
163 Minn. G5, 203 N. W. 449), it is my opinion that under the authority 
granted by the charter and ordinance here , the council may not grant an 
exclus ive franchise or license (3 Am. Jur. Municipal Cor'porations, Section 
332,540 ) , nor may the council arbitrarily refuse a license in a proper case. 
Its I'cfu sal must be bused on rea son which is pertinent to the licensing 
ordinance. State of Minnesota ex reI Minces v. Schoenig, 72 Minn. 628, 75 
N. W. 711 , State v. Taubert, ]26 Minn. 371, 148 N. W. 281. 

The ordinance does not specifically provide the council with authority 
to give an exclus ive franchise, nor to consider public necessity or need in 
the g runting or denial of a license. 

Under the ordinance the council has authority to protect the public 
from deteriorat ion of service when and if that deterioration actually exists. 
If a taxi cab operator fails to maintain adequate liability insurance his 
license is automatically r evoked. If he fails to maintain his cab in a clean, 
comfortable and thoroughly safe condition, or if he fails to give 24 hour 
service to the public, the council may revoke his license. Standard Oil 
Company v. City of Minneapolis, 163 Minn. 418, 204 N. W. 65. This is not 
to say that the council may conclude a priori that service will deteriorate 
because of competition. In McQueen v. Williams, 173 Minn. 47, 216 N. W. 
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323. the Indust.rial Commission refused an application for u license to 
conduct an e mployment agency. The statute provided that a license might 
be refused for good and sufficient reason within the meaning and purpose 
of the act. After adopting the rule that the business being legitimate and 
beneficial, a license could not be r efused to onc who is within the require­
ments of the stutu te and has fully complied therewith the court on page 
50 says: 

" ••• The only ground assigned for rejecting the application 
which finds any s upport in the f acts is thnt there is now a sufficient 
number of s uch agencies in that locali ty and therefore no public neces­
s ity exists for any morc. Whether the legislature can limit the num­
ber of s uch agencies it is not necessary to determine, for the act con­
ta ins nothing indicating any intention to do so, 01' a ny intention to 
confC!' the power to do so upon the commission. The commission 
plainly assumed to exercise a power which it did not possess. It can­
not r eject an application merely because, in its opinion, it has already 
licensed a sufficient number of such agencies to serve the public needs. 
This is not a business which may be prohibited as harmful, and the 
commiss ion cannot di scriminate by granting a license to one and re­
fusi ng a lice nse to another equally entitled to it. It is on ly authorized 
to reject an application for r easons intended by the stntutc as grounds 
fO I' rejection." 

I do not believe the ordinance authorizes the council Lo refuse an appli­
cation fol' license merely on the theory that competition may result in 
dete riol'ution of service. 

Stillwate r City A ttol' ney. 

F ebl'uary 4, 1946. 

153 

KENT C. van de n BERC, 
Assistant Attorney General. 

62-C 

J'.o ning-A bandonm ent o( non-conforming lise by person in armed (orces. 

Facts 

HThe zoning law of the Cit.y of Rochester pl'ovides that all lawful 
use of bui ld ings ex ist ing at the time of the adoption of the ol'dinance 
might be continued, It further pl'ovides 'if such non-conforming use 
carried on in a substantial building is di scontinued for two years or 
more, any future use thereafter of the building must be de termined by 
the Common Counc il after hearing the appellant.' 

I< ••• Many of these (oil) stations were discontinued for t he 
dura tion llnd II good many of t hem nre in res idential areas and were 
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opcrutcd p.ul'sunnt to the above cited Section of the ordinance before 
they ceased operations. 

• • • 
" ••• The returning vetcmn takes the position, and I think 

rightly so, that he was obligated to enter the service of his country. 
doing the best as he could with his business 1.h11t he may have had. 
There are going to be cases, I know, where the adjoining property own­
ers will not consent to the re-c iassi fication, whether he be a veteran 
or not." 

Question 

"Wou ld it be rea sonable fol' me to intel'pJ'ct this ordinance pcr­
mitting t he returning veteran the right to seck a permit to rc-opcn 
his stution without t he necessity of l'c-c1assification of hi s property ?" 

Opinion 

The zoning ordinance of the City of Rochester is Ordinance No. 500 of 
the year 1936. 

A non·conforming s tl'ucture is defined in Section 12, Subdivision (p). 
us follows: 

"Non·Conforming : A structu re or land whose design or use does 
not conform to the requirements of the di strict." 

Section 7, Subdivision ( f) provides us follows: 

"The lawful use of all buildings 01' premises exist ing at the time 
this ordinance takes effect may be continued. Such usc may be ex· 
tended through the building provided no structural alterations are made 
therein, othct· t han those required by ordinance, If such non·confol'm­
ing use car l'jed on in a substantial build ing is discontinued for two 
years 01' mOre. any future use thereafter of the building must be deter­
mined by the Common Counci l aftcr hear ing the appellant." 

I t is the sctt.Ied law that there may be an abandonment of a non·con­
forming use of a structure. WhetheJ' under all the circumstances the owner's 
acts constituted a voluntary relinquishment 01' abandonment of the right 
to devote the property in question to a non-conforming use depends ordi­
narily upon all the facts and circumstances involved. State v. Hunt. 291 
N. W. (Wis.) 745. 752. In Rochester this rule is modified by that part of 
the pJ'ovision last above quoted relating to di scontinuunce of use f or two 
years which vests the common council with the authority to determine the 
future use of t he property involved after the cxpiration of the two-year 
period. Assuming this provision to be valid, which is not free from doubt, 
it authorizes the common counci l to determine the fu tu r e status of the prem­
ises as non-conforming or conforming. If it dec ides the former, the non­
conforming premises retai n their status as such. If it decides the la tter, the 
premises must, in the future, conform to t he zoning ordinance. In making 
such determination, it appears to us, in view of the e ffort of Congress and 
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t he leg islature of the State of Minnesota to protect persons in the a rmed 
f orces from s uffering loss through their inabi li ty by renson of t heir war 
service to comply with many statutory and contractual requirements, that 
there exists a sound and legal basis for extending t he non-conforming 
character of t he property when it is owned by a person in t he armed serv­
ices while a t the same time denying an extens ion of the non-conforming 
character of the Pl'OPCl'ty belonging to persons who were not serving in 
the armed forces during the two-yea r period. \Ve believe that such a dis­
ti nction would be in conformity with the r equi rements of public policy. 

Rochester City Attorney. 
September 25, 1945. 
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GEO. B. SJOSELIUS, 
Deputy Attorney General. 

59-A-32 

Zoning-Amendment of-Affirmative vote of four of five council members 
required to a mend zoning ordinance in l\1ankato--M S1945, § 4G2.01. 

Facts 

The city council of Mankato is composed of five members. It is now 
proposed to amend t he zoning ordinance of the city. You call attention to 
Minnesota Statutes 1945, Section 462.01, which provides that alterations of 
t he regulations of the zoning plan ,may be "made only by a t wo-thirds vote 
of all the members of the governing body of such city." 

Question 

Can the council pass an amendment to the zoning ordinance by t hree 
affirmative votes a s against two negative votes? 

Opinion 

The answer to this question is t hat under the statute referred to, it is 
required that there be an affirmative vote of foul' members of t he council 
to a lter the regulations of the zoning pla n. To a dopt such an amendment 
l'equires a two-thirds vote of the entire membership of t he council. There 
being five council members , it fol1ows that the affirmative vote of four of 
them is required. 

As bearing to some extent upon this question, I cite State v. Hoppe, 
194 Minn. 186, and Van Cleave v. Wallace, 216 Minn, 500, 

Mankato City Attorney. 
October 7, 1946. 

RALPH A. STONE, 
Assistant Attorney Gencral. 

69-A-32 
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155 
Zoning-Effect upon rest rictive covenants. 

Facts and Question 

Your inqui ry pertains generally to the validity of certain building 
restrictions contained in n deed of conveyance and t he effect t hereof upon 
the aut hori ty of the munic ipality to authorize by ordinance the use of s uch 
property for a purpose contrary to and violative of such bui lding restric­
tions. 

A deed is submitted which contains the follow1ng l'cstrictions : 

41This property is subject to the f ollowing restrictions which shall 
run with the land f or a period of 20 years nfter date hereof: (1) Any 
permanent dwelli ng erected on said lot at any time must have at least 
500 square f eet of floor space and at least four rooms, and shall be on 
a solid foundation (not pillars) and have wooden 01' asphalt shingle, 
drop siding, a nd pa inted two good coats of lead and oil. if frame, or 
may be built of brick, cement , stone or stucco. (2) All dwellings shall 
be placed at least 25 f eet back from t he front line of said lot (porches 
and bay windows excepted), and if a corner lot, all buildings shall be 
at least ten feet back from the side street line, (3) Any shed, outhouse 
or out buildings shall be painted twice a nd have wooden shingle or 
asphalt shing le roof, and no tin, m etal, rubberoid, paper, canvas, or 
other sheeting shall be left exposed; such buildings may be placed on 
pillars, but finished lumber, new or second hand may be used, and no 
such buildings cun be made of unsightly material or boxes or s imilar 
lumber; on n COl'ner Jot any garage or other building shall be not less 
than 20 f eet from t he side street line. (4) No building shall be moved 
onto suid lot which does not comply with the provisions of these restric­
tions, and no sod, earth, sand, gravel, stone, 0 1' trees shall be removed 
from said lot to be sold or to the injury of t he value or appearance of 
the lot , (5) No unused building material , junk or rubbish shall be left 
exposed on said lot except during actual bui lding operations. (6) Any 
building shaH be completed and pa inted according to the foregoing 
requirements within six months after starting the same," 

You request our comments upon the validity of these restrictions. 

Opinion 

As between a g rantor and a g rantee. r eason4ble building restrictions 
are considered as covenants running with t he land and wi1l be enforced. 
Any question relative to the reasonableness of s uch restrictions between a 
grantor and a g rantee would, of course, be a private matter rather than 
one in which the municipality would be concerned. 

The general rule of law followed by our court relative to building re­
strictions when contained in a deed of conveyance is stated in Godley v. 
Weisman, 133 Minn. 1, on page 5 as follows : 
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"Where there is a general building plan applicable to a number 
of adjacent or contiguous lots, and lots arc conveyed acco rding to s uch 
plan, the g rantee of any part of the land s ubject t hereto has the right 
to enf orce the restl'ictions against his neighbor. (Citing cases)" 

In u later cnse, Cantieny v. Boze, 209 Minn. 407, on page 409 the court 
said: 

"Whenever land is developed under a general plan, reasonably 
restrictive covcnunts which appeal' in deeds to all lots sold a re en­
forceable Hlike by t he vendor and by the vendees und by t heir s ucces­
SO l 'S in t itle. (Citing cases) There is no question here but t hat the 
restr ict ion contained in the West deeds was in fu rt herance of the 
general plan to develop Pokegama Bench as a stl'ictly residential dis­
trict, and t herefore t he restrictions was availab le to any of the lot 
owners as against t heir neighbors in the event of its breach." 

In this case the trial court f ound that the plaintiff had been guilty of laches 
in seeking to enforce his rights. The decision of the trial court was affirmed 
on appeal. However, t he general rule was stated by the court as appears 
from the above quotation from the decision. 

The supreme court of Virginia has followed t he same rule. Deitrick v. 
Leadbetter, 8 S. E. 2d 276, 127 A. L. R. 849. See a lso Clark v. McGee (III .), 
42 N . E. 965. 

As to the authority of the municipality to authorize the use of such 
premises contrary to the provisions of the restl'ictive covenant, we will 
di scuss that matter in our answer to your next question. 

Question 

u ••• that if land is platted with res idential restrictions and al so 
deeded wit h building restri ctions of residences, would t hat prevent the 
Council from placing it in indusb'ia l di stricts?" 

Opinion 

From the decisions hereinbefore referred to, r easonable building re­
$trictions contained in a deed of conveyance will be enforced as covenants. 
Such restrictions must be considered as property rights . Consequently, 
they cannot be impaired or taken away without due process of law. 

While the municipality might place such property which is restricted 
for residentia l use to industrial use, we do not believe that such non­
conforming use so authorized by the council would be valid. It seems to us 
that s uch action on the part of the council, if carri ed out against the objec­
tions of persons for whose benefit such restr icted bui lding conditions exist, 
would constitute a violation of vested rights which could not be taken away 
without due process of law. 

Where the building restrictions are only containod in a plat and not 
in deeds of conveyance, t hen there is some quest ion as to whether or not 
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the same are enforceable. However , when such restri ctions are conta ined 
in deeds of conveyance and as covenants, then the question is entire ly free 
from doubt. See cases here inbefore refcrI'cd to. However, your question 
involves building restrictions in the plat as well as in t he deeds of con­
veyance. 

Austin City Attorney. 
Aug ust 28, 1946. 
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V ICTOR J . MICHAELSON, 
Special Assistant Attorney General. 

59-A-32 

Zoning-Providing t ha t no pe rmit for bui lding s hall be g ra nted when deter­
mined by villag e council that s uch bui lding would ma teri a lly depreciate 
t he value of adjacent prope rty. Building pe rmi t ordina nce m a y not 
prope r ly r equire ins ta lla t ion of bathroom in dwe lling - MS 1941, § 
462.01 (MMS1940, Supp. § 1933-42); MS 1941, § 412.19 (MMS 1944 Supp. 
§ 11 86); MS1941 , § 462.02 (MMS1940 Supp. § 1933-43). 

Facts 

"Due to the g reat shOltugc in hOllses , it is feared by t he Village 
Counci l that many s hacks will be constructed as living quarters by 
people in this Village as soon as wcatheJ' and constr uction permit. It 
is t he desire of the Village Counc il to pass a zoning ordinance which 
would as nearly as poss ible prevent the construction of mere shacks. 
Th is des ire might at firs t appeal' to be based on a strictly aesthetic 
motive, but r feel it involves t he general welfare of t he Village as well. 
If such shacks were constructed, t he Pl"OPCI"ty of the surrounding owne rs 
wou ld be thCl"cby reduced in value." 

Question 

Whether a provi s ion in an o rd inance a llowing the council to determi ne 
whether a build ing would deprec iate the value of adjacent proper ty would 
not be valid under Mason's S upplement 1940, Section 1933-42 (Minnesota 
Statutes 1941, Section 462.01) . 

I n connection with your question you submit the following proposed 
provisions of an OI·dinance : 

HSec. 1. No bui lding shall be constr ucted in Deer River Village 
f or sale, or rent, or use by t he owner thereof without first obtaining a 
building permit from the Council of the Village of Deer River. 

'.'Sec. 2. No permit for a building to be used as a dwelLi ng shan 
be granted unless plans for s uch dwell ing include running wate r , bath­
room, and sewage or di sposal system. 
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"Sec. 3. No permit for bui lding to be used as a dwelling shall be 
granted when it is determined by the Village Council that such build­
ing would materially depreciate the value of adjacent property." 

Opinion 

By Minnesota Statutes 1941, Section 412.19 (Mason's Supplement 1944, 
Section 1186). which was a general amendment of the law with reference 
to the power of village counci ls, the following powers, among others, are 
granted: 

"Subdivision 20. The vilJage council shall have the power to pro­
vide, and regulate the use of, wells, cisterns, reservoirs, water-works, 
and other means of water supply. 

• • • • • 
"Subdivision 24. The village council shall have power to provide 

for the government and good order of the village. the suppression of 
vice and immorality, the prevention of crime, the protection of public 
and private property, the benefit of trade and commerce, and the pro­
motion of health by such ordinances, rules, and by-laws not inconsist­
ent with the constitution and laws of the United StQ,tes or of this state 
as it shall deem expedient. 

• • • • • 
HSubdivision 25, The village council shall have powel' to regulate 

the construction of bui ld ings within the village," 

By Minnesota Statutes 1941. Section 462.01 (Mason's Supplement 1940, 
Section 1933-42), any village in this state, fOl' the purpose of promoting 
health, safety, order, convenience, prosperity, and general welfare, may by 
ordinance regulate the location, s ize, usc, and height of buildings, the arrange­
ment of buildings on lots, and the density of population within such village, 
The adoption of any ol'dinance under this section is subject to approval by 
thc electors upon the filing of a petition signed by a specified number of 
J'esident freeholders. 

By Section 462,02 (1933-43), the council is authorized to pass ordinances 
for the enforcem ent of the provisions of the zoning ordina~ce , 

Your question seems to involve provisions of a zoning ordinance and 
those of a building ordinance. A zoning ordinance may regulate only the 
specific matters referred to in Section 462.01, A building ordinance, which 
may be enacted under t he general powers of the vi1lage council above quoted, 
may contain such provisions as are reasonable, in addition to those which 
may be provided for in a zoning ordinance, 

For a very complete discussion of zoning ordinances I refer you to 
Opinion No. 240 in the 1944 Report of the Attorney General, of which a 
copy has been sent you. 

I am of the opinion that Section 1 of your proposed ordinance is per­
fecUy valid. The right of villages to adopt ordinances requiring building 
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permits has been upheld by this office several times and is clearly author­
ized by Subdivision 25 above quoted. 

As to Section 2, I am of the opinion that a building permit ordinance 
could properly require running water and connections with a sewage or 
other disposal system in a dwelling, but I do not believe it could properly 
requ ire the installation of a bathroom. However, it could undoubtedly re­
quire the installation of inside toilets connected to a sewage or disposal 
system. 

As to Section 3 of the proposed ordinance, concerning which you par­
ticularly inquire, I do not believe such a provision would be valid. Clearly 
it could not properly be included in a zoning ordinance, and, under the 
principles laid down in the authorities cited and quoted in Attorney Gen­
eral's Reports 1944, No. 240, supra, I am of the opinion that such a pro­
vision would not be considered a proper exercise of the police power. I 
think it would be considered in the same class as the proposed ordinance 
of t he City of Austin referred to in our opinion last cited, where an attempt 
was made, for the same reasons cited by you, to limit the minimum area 
of a dwelling house in a residence district. One of the purposes of zoning 
ordinances is to protect the value of adjoining property, but, where the 
legislature has enacted a statute specifying the extent of regulation in such 
an ordinance, I do not believe that the municipal authorities can go beyond 
the terms of the statute. While a building ordinance may cover matters 
not properly covered by a zoning ordinance, the general limitations are 
the same. 

Deer River Village Attorney. 
January 31, 1946. 

PUBLIC SAFETY 

157 

WM. C. GREEN, 
Assistant Attorney General. 

477-B-34 

Fire departments-Contracts for fire protection-L 1943, C 389 and 557; 
Special Laws 1891, C III, §§ 4 and 5; MS1941, §§ 69.01 and 69.02 (Ma­
son's Supp. 1944, §§ 3723 and 3724); MS1941, § 69.03 (Mason's Stat. 
1927, § 3725) . 

Facts 

Four copies of contracts have been submitted to your department for 
filing in order to comply with Mason's Supplement 1944, Sections 3723 and 
3724 (Minnesota Statutes 1941, Sections 69 .01 and 69.02), and Mason's Stat­
utes 1927, Section 3725 (Minnesota Statutes 1941, Section 69.03). 



290 MUNICIPALITIES 

Questions 

1. Are these contracts legal under the provisions of Laws 1943, Chap­
ter 389? 

2. Are these contracts sufficient to enable the commissioner to certify 
under Section 3724, supra, that these townships have service contracts with 
the municipality wherein the fire department is located? 

The contracts copies of which are submitted are as follows: 

(1) Contract between the Edgerton Volunteer Fire Department 
and the Township of Elmer, Pipestone County, Minnesota, for fire pro­
tection, for $75.00 per year, payable in advance. 

(2) Contract between the Henderson Fire Department of the City 
of Henderson, County of Sibley. and State of Minnesota, and "south­
west % Blakeley Township of the County of Scott and State of Minne­
sota." This contract apparently provides for no payment by the town­
ship to the Henderson Fire Department. 

(3) Contract between the Henderson Fire Department and the 
Township of Jesseniand, County of Sibley, and State of Minnesota. In 
the case of this contract, the township agrees to pay toward the pur­
chase of a new fire truck by the Henderson Fire Department the sum 
of $350.00. 

(4) Contract between t he Henderson Fire Department and the 
Township of Henderson, Sibley County, Minnesota. This contract re­
cites that the township has paid to the Henderson Fire Department the 
sum of $850.00, which has been used in the purchase of a new fire 
truck by that fire department. 

Opinion 

In each of the cases of contracts with the Henderson Fire Department 
that department agrees to answer calls for aid and assistance in fire control 
made by r es idents of the various townships, with ceriain limitations. 

Mason's Minnesota Statutes 1927, Section 1027-1 (Minnesota Statutes 
1941, Section 365 .15) , provides that the electors of each town shall have 
power at their annual town meeting to authorize the town board to provide 
for fire protection, or for apparatus therefor, and to determine by ballot 
the amount of money to be raised for either or both of such purposes. 

Mason's Minnesota Statutes 1927, Section 1027-4 (Minnesota Statqtes 
1941 , Section 365.18), as amended by Laws 1943, Chapter 389, provides that, 
whenever the electors of any town shall have authorized the providing of 
fire protection and / or for apparatus therefor and determined the amount of 
money to be raised for that purpose, the town board may levy a tax for the 
amount so authorized or for such lesser amount as the board may determine 
to be necessary, and may enter into a contract with the county in which 
the town is located or with any adjacent city or village for the furnishing 
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of such fire protection within the limits of town and/or for the care, main­
tenance and operation of such apparatus, on such terms and conditions as 
mutuaJly may be agreed upon. 

It would be necessary to determine, in the first instance, therefore, 
whether the electors had at their annual town meeting authorized the town 
board to provide for fire protection or for apparatus therefor. This does 
not appear from the copies of the contracts submitted. 

It was held in an opinion of this office dated May 10, 1945, that a town 
and village may, in the manner provided for by Laws 1943, Chapter 557, 
jointly purchase fire apparatus by agreement through action of the town 
board and the village council after the electors of the town have authorized 
the town board to make such a purchase. 

I find no statute, however, which authorizes a town to enter into a 
contract with a fire department. The contract may be with the county in 
which the town is located or with any adjacent city or village, or, if acting 
under the provisions of Laws 1943, Chapter 667, in the manner provided 
for by that statute. 

The City of Henderson was organized under Chapter III, Special Laws 
of Minnesota for 1891. Section 4 of Chapter III of that a ct provides that 
all contracts shall be signed by the mayor. Section 6 provides, among other 
things: 

"Every contract made in behalf of the city shall be void unless 

attested by the official signature of the city clerk and the corporate 
seal attached thereto, except as otherwise provided in this act." 

While the act provides that the city council shall have power to organize 
a fire department, I find no provision authorizing the fire department to 
execute contracts on behalf of the city. 

There is certainly no authority for a township to enter into a contract 
with a volunteer fire department, such as has been done in the case of 
the Township of Elmer. 

I am, therefore, of the opinion that these contracts are not legal con­
tracts under the provisions of Laws 1943, Chapter 389, or sufficient to enable 
the commissioner to certify that these townships have service contracts 
with the municipality wherein the fire department is located. 

Assuming proper authorization to the town boards involved, in so far 
as the Henderson contracts are concerned, I am of the opinion that, in order 
to make these agreements legal, it is necessary that they be executed in 
the same manner as other city contracts are executed. 
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In so far as the Township of E lmer contract is concerned, the contract 
should be executed pursuant either to the provisions of Laws 1943, Chapter 
389, or Laws 1943, Chapter 557. 

WM. C. GREEN, 
Assistant Attorney General. 

Commissioner of Insurance. 

May 21, 1945·. 688-K 

158 
Fire department-Volunteer-Council may fix compensation. 

Facts 

Your village has a volunteer fire department of approximately thirty 
members who at present are paid on the basis of fire calls and meetings ; the 
fire department has made a request to the council for a flat sum of $1500 to 
be paid as compensation for the members of the volunteer fire department 
rather than determining t he amount to be paid to each member upon the basis 
of fire ca lls and meetings. 

Question 

Whether the council may appropriate $1600 annually to be paid to the 
members of the fire department in such an amount to each member as the 
council may determine rather than pay compensation to the members of 
the department based entirely upon the number of fire calls and meetings. 

Opinion 

Minnesota Statutes 1946, Section 412.19, subdivision 8, grants to the 

village council the power to establish a fire department, appoint the officers 

and members thereof, and prescribe their duties. Under former opinions 

rendered by this office it has been held that under similar statutory pro­

visions to those above referred to the village council may pay a salary to 

the fire chief and also to the members of the fire department as may seem 

proper to the council. Consequently, you are advised that your village 

council has authority to determine the amount of compensation to be paid 

to the fire chief and members of the fire department, and to pay the 

amount of such compensation as the village may determine. 

Aurora Village Attorney. 

December 18, 1946. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

688-J 
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PUBLIC UTILITIES 

159 
Contracts-Bids-Powers of Commission-Awarding contracts without com. 

petitive bidding. 

Questions 

Ha. To what extent, with reference to limitations on amount, may 
a Public Utilities Commission created pursuant to Chapter XXIV of 
the said Charter contract and pay for services, supplies, repairs and 
improvements without calling for bids? 

lib. If bids are required does the commission have power to call 
for bids or must th is be done by the City Council?" 

Opinion 

Both of these questions can be conveniently considered together. and 
likewise answered. 

Section 27 of your charter relates to the powers of the city. both legis­
lative and administrative, and provides uunless otherwise delegated by the 
provisions of this Charter, shall vest in and be exercised by the City Coun­
cil." The powers of the public utilities commission, to which your attention 
will be hereafter directed, I believe come within the exceptions specified in 
Section 27. 

Section 139 relates to contracts for improvements in connection with 
repair, construction, and other work in behalf of t he city, all of which is 
obviously to be carried out and performed under the direction of the city 
council. 

Section 167 relates to the control of finances and provides t hat the city 
council shall have full authority over the financial affairs of the city. How­
ever, this section must be read in conjunction with Section 59 which relates 
to the duties of the city treasurer. Subsection 1 of said Section 59 provides: 

"He shall receive and safely keep all moneys and funds belonging 
to or under control of the City or any department thereof, including the 
moneys and funds of the Public Utilities Commission and any other 
commission or bureau hereafter at any time established." 

Subsection 3 provides: 

"He shall keep an accurate and detailed record of all moneys and 
property received by him belonging to the City or any department or 
commission thereof. He shall keep a separate account for each fund 
and pay no money out of the treasury except upon an order signed by 
the Mayor and City Clerk or by the Proper Officers of the Public Utili­
ties Commission. in the event such a commission be created by the City 
Council under the power 88 to do 8S provided in this Charter.n 
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From these quoted provisions of your charter r elat ive to the duties of t he 
treasurer, it seems quite dear that the charter contemplates the vesting of 
power and authority in the proper officers of the public utilities commission 
to authorize the disbursement of money under the control of such commis­
sion. This becomes even mor e clear by examining the provisions of your 
charter which r elate specifically to the commission to which attention will 
be hereafter directed. 

Section 193 relates to the manner in which money shall be paid out of 
the city treasury. and must be considered in conjunction with Section 59 
which relates to the duties of the treasurer. 

Section 56, which is a part of Chapter IX, and which relates to council 
procedure, provides : 

"No purchase involving the expendi ture of more than Five Hundred 
Dollars ($500.00) sha1l be made except upon competit ive sealed bids, 
a nd in a ll such cases public notice shall be given and bids invited for 
the same by notice published in the official paper of the City once in 
each week for two successive weeks." 

The only provisions of your charter that I have found which relate to 
competitive bidding and the ma nner of letting contracts therefor are Sec­
tions 139 and 66. In determining whether or not these two sections should 
be construed as applicable to the commission, it is necessary to examine 
the sections of your cha rter which relate to the powers and the duties of 
the members of the public utilities commission. 

Section 220, consisting of eleven numbered subsections, relates to the 
powers and duties of the commission. Subsection 1 authorizes the commis­
sion to provide for regular meetings of the commission and to prescribe 
their own rules of procedure. Subsections 2, 3, and 4 vest in the commission 
general control and supervision of t he utilities and the management thereof. 
except as stated in subsection 3 Hthat the Commission shall have no power 
to make any replacements, ext ensions, improvements, changes, or additions 
which require the issuance of bonds of the City to pay for the same, in 
whole or in part, or which are to be paid for in whole or in part by special 
assessment upon property benefi ted t hereby," and in those cases this sub­
section requires the commission to make recommendations to the council in 
writing in regard ther eto. 

Subsection 5 vests in the commission the power to fix and determine 
rates. 

Subsection 10 provides: 

"To make, perform and enforce contracts in the name and in be­
half of the City, and to do any and all other things that ma y be neces­
sary or proper to carry out t he purposes expressed herein." 

The first paragraph, unnumbered, of Section 220 grants to the com­
mission full and exclusive control and power over all moneys, bonds, cer-
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tificates of indebtedness, warrants, and other securities of any fund of the 
commission. 

It seems obvious that the framers of the charter intended, by the Ian· 
guage used in Section 220, to grant and vest in the commission full and 
complete power to manage and control any utilities within the city and 
coming under the jurisdiction of the commission, free from control or dom­
ination by the city council except as heretofore noted in subsection 3, and 
as provided for in subsectio,n 11, as follows: 

"The City Council shall have the power to make and prescribe by 
ordinance or resolution any further rules and regulations for such pub­
lic utilities commission and may from time to time change the powers 
and duties of such commission as said City Council shall deem neces­
sary or expedient for the efficient management of the public utilities 
under the control of said Commission." 

By this section there is reserved in the city council the power to prescribe 
by ordinance or resolution additional rules and regulations for the commis­
s ion, and to change the powers and toe duties of the commission from 
time to time. 

There are contained in the statutes relating to public utilities commis­
sions for villages, powers which are substantially as broad as those con­
ferred upon your commission by Section 220 of your charter. Our court 
has had occasion to construe these statutory provisions. In State ex rei 
Briggs v. McIlrait h, 113 Minn. 237, the court held that the commission was 
granted, under the statutory provisions, full and complete control over 
water and light plants and free from any control or domination by the gov­
erning body of the municipality. We direct attention to this case, and like­
wise to the provisions of your charter, for the purpose of reaching a con­
clusion as to whether or not Sections 139 and 56, which relate to competi­
t ive bidding, are applicable to your commiss ion. 

It is our opinion that these last mentioned sections are not applicable 
and that the commission is not required to advertise for bids as provided 
for in Sections 139 and 56, and that these sections are applicable only to 
the city council. 

Several of our district courts have held that the general statutes which 
require competitive bidding by the governing body of cities and viUages, 
where the contract exceeds a certain amount, are not applicable to water 
and light commissions. The district court of St. Louis County so held on 
December 2, 1936, in the case of Wm. Rusch et al v. Village of Mountain 
Iron, case 8474. The same conclusion was reached by the district court of 
Norman County on November 28, 1939, in the case of Breiland v. Village 
of Halstad. 

However, we direct attention to Section 220, subsection ll, under which 
we believe that the city council, by ordinance, could provide for competitive 
bidding on contracts or supplies or other material to be contracted for or 
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purchased by the commission when the amount exceeds such a sum as the 
city council might determine, and that such ordinance would be binding upon 
the commission. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Redwood Falls City Attorney. 

July 16, 1946. 
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624-A-4 

Contrad-Bids-Water supply- Must be advertised for bids when cost in­
volved exceeds $100. 

Facts 

The Village of Winsted has been having trouble in connection with the 
well from which it secures water supply for village purposes ; no emergency 
exists but the village has been advised that it might become necessary to 
abandon the present well which would require the expense of digging a 
new well so as to obtain a water supply for village purposes . 

A certain concern within the village has a well and sufficient water is 
available for this concern and also for village purposes; a proposition has 
been made to the village by the local concern to supply water at a charge 
to the village of only the actual cost of electricity used for pumping. 

Questions 

"Whether or not a Village can contract for the supplying of water 
for village purposes from such a local concern. 

'IIi a Village Council has power to purchase water for village pur­
poses, does s uch a contract have to be approved by the voters or can 
the Village Council, after notice for bids, enter into such a contract?" 

Your first question is answered in the affirmative. Minnesota Statutes 
1941, Section 412.19, subdivision 20, is broad enough so as to confer upon 
the village council authority to enter into this contract provided, however, 
t hat if the amount involved exceeds $100 the city must first advertise for 
bids as provided for in Minnesota Statutes 1941, Section 412.21. 

Answering your second question, you are advised that such contract 

does not need to be approved by the voters, and that the village council has 

the authority to enter into such contract. In the event the amount involved 

exceeds $100 the city must advertise for bids in accordance with said Sec­

tion 412.21. 
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See Casey v. Central Electric & Telephone Co. et aI, 202 Minn. 510; 
Chisholm Water Supply Co. v. City of Chisholm, 205 Minn. 245. 

VICTOR J. MICHAELSON, 
Special Assistant Attornev General. 

Hutchinson Village Attorney. 
May 8, 1946. 

161 

707-A-15 

Equipment-Contract-Payment-Issuing revenue certificates- MS194L, §§ 
412.21 and 453.04. 

Questions 

"1. Has the (water, light, power and building) commission the 
power and authority to enter into a contract for the purchase of equip­
ment and in payment therefor issue revenue certificates payable solely 
from the earnings of said plant? 

"2. In the purchase of an engine is it necessary that the commis­
sion. or t he village council advertise for bids'!" 

Opinion 

The answer to your first question is in the affirmative. It appears to 
be well settled that the commission may purchase tfte equipment and pay 
for it in the manner contemplated. Williams v. Village of Kenyon, 187 Minn. 
161 ; Davies v. Village of Madelia, 205 Minn. 527; Hendricks v. City of Min­
neapolis, 207 Minn. 151; Struble v. Nelson, 217 Minn. 610. 

Your second question involves a consideration of the applicability of 
the provis ion r equiring bids which is contained in Minnesota Statutes 1941, 
Section 412.21, and reads as follows: 

"All contracts for the purchase of merchandise, materials or equip­
ment or for any kind of construction work undertaken by the village 
which requires an expenditure of $100.00 or more, if not to be paid 
from road or poll tax, shall be let to the lowest responsible bidder, 
after public notice of the time and place of receiving bids ." 

Minnesota Statutes 1941, Section 453.04. contains, among others, the 
following provisions: 

liThe commission shall have fuU, absolute, and exclusive control 
••• of and power over the water, light, and power plants, and munici­
pal heating plants· •• . The commission shall have the power and 
authority to operate the same, and each thereof, and to extend, add to, 
change or modify the same, and to do any and all things in and about 
the same which they may deem necessary for a proper economical 
operation of the same. • •• The commission shall have authority 
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to buy a ll material a nd employ 811 help necessary. or it may contract, 
to extend, a dd to, change, or modify t hese plants, buildings, and halls, 
01' any part thereof. The commission shall have authority to buy all 
fuel and supplies and employ all help necessary to operate the plant." 

In the chapter authorizing the creation of the commission and con­
ferring t hereon the powers above enumerated, t he re is no provision requir­
ing advertising f or bids in the purchase of or in the making of contracts for 
purchase of needed materials or equipment fot' the operation of the plant. 
iii 

The question, t herefore, to be determined in answering your second 
inquir'y is whether the legislature intended to apply to transactions of the 
commiss ion the above cited general law requiring adverti sing for bids when 
the contract for the purchases therein designa ted will require an expendi­
t ure of $100 or more. 

An opinion of this office rendel'ed more than twenty years ago held that 
General Statutes ]913, Section 1279 (now appearing, as amended, in Min­
nesota Statutes 1941, Section 412.21) applied not only to purchases made by 
the village council but also to those made by the village water and light 
commission, and t hat, therefore, advertising for bids was required where 
the contract involved an expenditure of $100 or more. 

Since the writing of t hat opinion, this office has rendered other rulings 
involving villages incorporated under s pecial laws or facts peculiar to the 
then presented situation where it was held that the statu te requiring bids 
was inapplicable. 

On December 2, 1936, the District Cour t of St. Louis County, Minne­
sota, in the case of William Rusch. et al. v. Village of Mountain Iron, et al., 
case No. 8474, decided t hat the stat ute in question did not require the 
Water, Light, Power and Building Commission of that village to call for 
bids. 

In t he case of Breiland v. Villuge of Halstad, et aI., decided by the Dis­
trict Court in the County of Norman, Minnesota, on the 28th day of Novem­
ber, 1939, the court said in t he portion of its memorandum pertaining to 
the requirement for bids OR the part of the Water, Light, Power and Build­
ing Commission of that village: 

" While the supreme court has not passed on it in the thirty years 
Chap ter 412, Laws 1907, has been in force, in several actions in di strict 
court, decisions have been that these commissions do not have to adver­
tise for bids in s itua tions like the one in this case. There has been 
ample opportunity f OI" the legislature to act if these decisions were not 
in accordance wi th its intent in passing the act ." 

In t he ci rcums tances it is my opinion that unless such district court 
decis ions are reversed by the supreme court this office should not adopt a 
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ruling different from that of the district court. Any previous opinion incon­
sistent herewith is hereby superseded. 

Princeton Vi1lage Attorney. 
March 4, 1946. 
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J . A. A. BURNQUIST. 
Attorney General . 

707-A-16 

Franchises-Amendment-To provide for a payment of five per cent of the 
gross income of the company to the city. 

Facts 

jj ••• At present the Mississippi Valley Public Service Company 
is operating under a franchise from the City of Winona which does not 
preclude the City from acquiring the plant. The company will agree 
to an amendment of its franchise to provide for the payment of a 
license, fee or tax to the City of Winona of five per cent of its gross 
earnings. 

Question 

"Whether or not the City Council of the City of Wil1:ona could grant 
a franchise to the Mississippi Valley Public Service Company condi­
tioned upon the payment by the company to the City of a fee of five 
per cent of the gross earnings of the company. 

"The City Charter of the City of Winona, which can be found in 
Chapter 5 of the Special Laws of Minnesota for the year of 1887 pro­
vides in Chapter 4 of said Chapter, Section 1, Subsection 28 

"'That the City Council shall have the right to grant an electric 
light company authority to set posts and string wires in the streets and 
aUeys of the City and that all such grants shall be subject to such limi­
tations, conditions, restrictions and regulations as the Council may deem 
necessary or expedient to impose.' 

"It would appear from this that the Council could as one of· the con­
ditions of the granting of a franchise provide for the payment of a 
fee to the City based on a portion of the gross earnings of the com­
pany." 

Opinion 

It is my Oplnton t hat the city and t he power company may mutually 
agree to amend the existing franchise so as to provide for a payment of 
five per cent of the gross income of the company to the city. I believe 
that the city had the power and the authority to incorporate a like pro­
viso in the franchise at the time when it was granted, and that the power 
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company, upon acceptance of such franchi se with these provisions therein, 
would be bound thereby. 

It appears from Special Laws 1887, Chapter 5, as quoted in your letter, 
and which r elates to the City of Winona, that the city council sha ll have 
the right to grant an electric light company authority to use its streets and 
that such grant shall be subject to such limitations , condit ions, restrictions 
and regula t ions as the council may deem necessary or expedient to impose. 
This section of the city charter appears broad enough to impose the condi­
tions suggested in the proposed amendment to t he existing franchise. 

Our court in considering the powers of the City of Duluth under its 
charter to impose a wheelage tax for the privilege of using t he streets in 
the case of Park v. City of Duluth, 134 Minn. 296, on page 298, said: 

"The imposition of such a tax by a city, if authorized by the legis­
lative power of the state, is reasonable and lawful, a nd has quite gen­
erally been sustained." 

And cont inuing on the same page, the court further stated : 

"We think there is legislative authority for this ordinance .••• 
The Constitution and general laws of the state confer upon the people 
of a city the power to frame and adopt its own charter. The adoption 
of such a charter is legislation. The authority which it furn ishes to 
city officers is legislative authority. The people of a city in adopting 
a charter have not power to legislate upon all subjects , but as to mat­
ters of municipal concern they have all the legislative power possessed 
by the legislature of the state, save as such power is expressly or im­
pliedly withheld." 

It is stated in Dunnell 's Digest, 2nd Edit ion, Section 6683a as follows: 

"Economic and industrial conditions are not stable. Times change. 
Many municipal activities, the propriety of which is not now questioned, 
were at one time thought, and r ightly enough so, of a private character. 
The constitutiona l provision that taxes can be levied only for public 
purposes remains; but conditions which go to make a purpose public 
change." 

A franchise is considered ·to be a contract, and is, t herefore, subject to 
modification, change or amendment. 23 American Jur isprudence, page 718, 
Section 6: 

"It is generally conceded that a franchise is the subject of contract 
between the state and the grantee, and that it does in fact constitute 
a contract when t he requisite element of a consideration is present. 
Conversely, a franchise g ranted without consideration is not a contract 
binding upon the state. It is generally considered that the obligation 
resting upon the grantee to comply with the terms and conditions of 
the grant constitutes a suffic ient consideration. As expressed by some 
authorities, the benefit to the community may constitute the sole con­
sideration for the grant of a franchise by a stat e. A contract t hus 
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created has the same status as a ny other contract r ecognized by the 
law; it is binding mutually upon the grantor and grantee and is en­
forceable according to its t erms and tenor, and is entitled to be pro­
tected from impairment by legislative action under t he provision of 
the state and F ederal Constitutions prohibiting the passage of any law 
by which the obligation of existing contracts shall he impaired or 
lessened . • " " IJ 

23 American Juris prudence, page 730. Section 19: 

"Since a franch ise constitutes a contract a nd, as such, is within 
the protection of constitutional guara nties, the terms and conditions 
thereof arc not subject to alteration without t he consent of the holder, 
unless the right of alteration has been l'eserved in the grant or pro­
vided for by the general law, Nor may the grantor subsequently, by 
amendment or independent enactment, impose additional conditions 
upon the privilege of exercis ing t he franchise or us ing the right pre­
viously granted or destroy or impair other vested property rights inci­
dental to t he ownership of the franchise. The power to modify or alter 
the franchise may, however , be reserved in the grant or provided for 
by the general law." 

l IcQui11in Municipal Corporations, 2nd Edition, Volume 4, page 968, Section 
1778: 

" Unless t he power to do so is reserved, t he municipali ty cannot 
modify or amend the franchise after it is granted, where t hereby it 
lessens the rights and privileges of t he company or imposes additional 
burdens on it. And in any event a n ordina nce compris ing t he franchise 
can be modified only by an act of equal dignity, namely, by ordinance. 

" In mos t states, however, the power to alter, amend, or repeal 
franchises has been reserved, and in others the power has been held 
to exist because t here is no prohibition against its exercise ; of course, 
consent thereto is sufficient to warrant the modifica tion. 

HBy statute in some states, a street railway franchise may be 
modified, if done in good faith and for a sufficient consideration, pro­
vided t he company is not thereby released from some obligation or 
liability." 

The United States supreme court held t hat a franchise g ranted by the 
City of St. Cloud constituted a contract between t he municipality and the 
Public Serv ice Company. In Public Service Co. v. St. Cloud, 265 U. S. 
352, on page 357, the court said: 

"In construing and giving effect to these provisions of the charter 
we look to the decisions of the Supreme Court of the State. • • • 
In a suit brought by taxpayers t o enjoin the performance of this con­
tract t he court said, t hat there could be 4no doubt but t hat t hese char­
ter provisions confer upon the municipality authority to enter into 
contracts wit h individuals for the purpose of providing itself and its 
inhabitants with a supply of water . . . The a uthorities are very 
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uniform that contracts of this nature are not within the legislative 
or governmental prerogatives of the municipality, hut rather within 
its proprietary or business powers. Their purpose is not to govern the 
inhabitants, hut to secure for them and for itself a private benefit . 
. . . It was so held in . .. Flynn v. Little Falls E. & W. Co., 74 Minn. 
180. . . . While this precise point of distinction was not made in 
that case, it is authority for the proposition that a municipality does 
not exercise its legislative functions in entering into contracts of this 
kind, but only its business or proprietary powers, to which the rules 
and principles of law applicable to contracts and transactions between 
individuals apply.' ••• In the suit by the City to set aside the con­
tract entered into by the ordinance for failure of the grantees to fur­
nish pure water in the stipulated quantities, the court said IThe obli­
gations of the parties, as set out in the ordinance, constitute a contract. 
The city was enabled to enter into such obligation by virtue of its 
charter powers and the general la!ys of the state, and was endowed 
with the right to construct, or cause to be constructed, a water system 
for the benefit of its inhabitants, and had control of its streets, and 
could contract with reference to their use for the purpose of extending 
the system .... The obligations thus entered into were mutual. Upon 
the one hand, the grantees, their successors and assigns, would be pro­
tected by the courts in the enjoyment of their rights,-for instance, 
in the collection of the hydrant rentals; on the other hand, the courts 
of the state are open to the city to secure the enforcement of its rights . 
No serious question can arise as to the nature of the contract obliga­
tion .... ' u. • • 

HThe general provision of the Laws of 1919, c. 469, p. 603, author­
izing cities of the class of the appellee 'through its city council or like 
governing body, by ordinance, to prescribe from time to time the rates 
which any public service corporation supplying gas or electric current 
for lighting or power purposes within said city may charge for such 
service,' has no application to the present case. Even if, in any aspect. 
it could otherwise be applicable, it is excluded from operating here by 
the specific proviso that it shall not be 'construed to impair the obliga­
tion of any contract or franchise provision now existing between any 
such city and any such public service corporation.' The City, clearly, 
could not avail itself of this statute to reduce the gas rates below the 
maximum prescribed in the contract of 1905; and the Company, con­
versely, cannot under it obtain higher rates. The contract is binding 
on both parties alike." 

The city should not waive or forfeit any of its rights under the fran­
chise. the city charter or the laws of this state as a condition or considera­
tion for the proposed mutual amendment to the existing franchise. 

Winona City Attorney. 
June 1, 1946. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

624-C-6 
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163 
Franchise-Municipal light plants-Authority of village to grant. 

Facts 

"For several years the electric distribution system in the Village 
of Dodge Center was owned and operated by the Minnesota Utilities 
Company which purchased its electricity at whole,sale from the Northern 
States Power Company. Last November, the distribution system, to­
gether with certain other systems in the state, was purchased by the 
Northern States Power Company. For several years this system was 
operated by the Minnesota Utilities Company without a franchise from 
the Village and is now being so operated by the Northern States Power 
Company. 

"The Northern States Power Company is asking for a twenty year 
fra nchise and have submitted an ordinance, the title of which reads as 
follows: 'An ordinance granting permission to Northern States Power 
Company, its successors and assigns, to erect, enlarge, operate and 
maintain, in the Vil1age of Dodge Center, Minnesota, transmission lines 
and electric distributing system, including necessary pole lines, masts, 
wires and fixtures, for t he furnishing of electric energy to the Village 
and its inhabitants, and transmitting electric energy into and through 
the Village, and to use the streets, alleys and public grounds of said 
Village for such purposes. 

HIn September, ]946, at a special Village election the following 
proposition was submitted to the voters and carried: jShall the Village 
of Dodge Center purchase or construct, erect and operate an electric 
system for the purpose of supplying and dis tributing light and power 
for public purposes and for the private use of its inhabitants.' 

"The Northern States Power Company, since the first of the year, 
has made two reductions in their rates. The users of electricity in 
Dodge Center were given the benefit of the first r eduction. The second 
reduction was to take effect May 1st but the Company declines to put 
such rates into effect in Dodge Center on the ground that they do not 
have a franchise from the Village and unless the Vi1lage Council grants 
such a franchise, decline to give the users the benefit of the last reduc­
tion in rates. 

"Dodge Center is in the Faribault division of the Company and 
the last reduction of rates had been given to West Concord and Hay­
field , nearby towns which are in the same class as Dodge Center. 

"The Village Council has endeavored to negotiate with the Northern 
States Power Company for the purchase of its distribution system and 
the purchase of electricity at wholesale, but the Company has declined 
to sell its system or to sell electricity at wholesale. The Village Coun­
cil finally entered into a contract with its engineers for preliminary 
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plans for the construction of a generating system and distribution sys­
tem and in case the Council so decides, for plans and spec~fications for 
the construction of a system. 

"In case a franchise was granted, the Village would have the right 
to purchase the system as provided by Section 7434, Mason's Minnesota 
Statutes, 1927." 

This section, being Minn. St. 1941, § 300.05, provides in part as follows : 

"The council ' of any city or village, at the end of any period of 
five years from the granting of a franchise for the operation of any 
••• electric light, heat, or power works, when authorized so to do 

by a two-thirds majority of the votes cast upon the question, may 
acquire and thereafter operate the same, upon paying to the corpora­
tion or person owning the franchise the value of such proper ty, to 
be ascertained in the manner provided by law for acquiring property 
under the right of eminent domain, upon petition of its governing body. 
Such vote shall be taken at a special election called for that purpose 
and held within three months next preceding the expiration of the five­
year period." 

The statute quoted requires that t he question of the acquisition of such 
plant shall be voted upon at a special election to be held within three months 
next preceding the expiration of the five-year period. In view of this statu­
tory provision it would be my opinion that in the event a franchise is 
granted as provided in the proposed ordinance another special election should 
be held if the village des ires to acquire the electric light plant and system 
in conformity with § 300.06, supra. 

Ques tion 

"First: Does the Village Council have the right to grant a twenty 
year franchise as the Village has voted for municipal ownership and 
operation of a syst em 1" 

Opinion 

This question is answered in the affirmative. 

The franchise proposed by the ordinance is not an exclusive franchise 
and t he granting thereof would not preclude the village from establishing 
a municipal plant provided that the village has funds available for such 
purpose. You do not advise as to whether or not the village has the neces­
sary funds with which to "purchase a nd construct," etc., an electric system 
as was voted upon at the special election in September 1946. Until such 
funds have been made available the village would not have authority to 
construct and proceed in accordance with the proposal so adopted at the 
September 1946 special election. In the event that the proposed ordinance 
is adopted a nd the village desires to proceed so as to acquire the electr ic 
$ystem, it would be necessary, ~s previously pointed out herein, to hold a 
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special election and comply stri ctly with § 300.05, supra . H owever, the 
village would not, by granting such franchise. be f oreclosed from entering 
the fi eld itself and conducting a nd operating its own electr ic light and 
power system if it desires to proceed in conformity with Minn. St. 1941, 
§ 457.01. 

As previously stated, the proposed ordinance is not a n exclusive fran­
chise which would bar t he village from entering into the same field. See 
Long v. City of Duluth, 49 Minn. 280 ; Milwaukee Electric Railway and 
Light Company v. Railroad Commission of 'Visconain, 238 U . S. 174, 59 L. 
Ed. 1254, and cases cited therein. 

Question 

"Second: Will the adoption of an ordinance granting a franchi se 
to the Northern States Power Company annul the right of the Village 
to proceed with the purchase or construction, erection a nd operation of 
an electric sys tem in accorda nce with the vote at the special election 1" 

Opinion 

What has been stated in answer to your first question disposes of and 
answers your second question. 

Question 

"Third: Can the Northern States Power Company be required to 
furni sh electricity at wholesale t o the Village if t he Village had its 
own distribution system 1" 

Opinion 

This question is answCl'ed in the negat ive. It involves the right of con­
tract and I find no provision in t he law whereby the village can compel, 
in the absence of a contract, the power company to furni sh electricity at 
wholesale to the Village. The village does, however , have aut hority to enter 
into a contract therefor. Minn. St, 1941 , §§ 465.12 and 455.13, 

Question 

"Fourth: Does the Northern States Power Company have the right 
to discriminate in rates against t he users of electricity in the Vil1age 
of Dodge Center by not g ranting the same rates as to t he other towns 
in the same class 1" 

Opinion 

It is not possible to conclude from the facts stated t hat because differ­
ent rates prevail in different communities discrimination exists. Many 
factors must be considered, such as the relative geographical location of 
the community sel'ved to the point of manufacture or distribution, and the 
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existence or non-existence of a franchise from which could be determined 
the probable future duration of electric service by the company to the par­
ticular community involved. Consequently. a comparison of rate charges 
for electric service to the public in different communities would not of 
itself be sufficient to conclude that the rates charged arc discriminatory. 
Other factors, as previously indicated, must be taken into consideration. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Dodge Center Village Attorney. 
May 23, 1946. 624-C-6 

164 
Franchise--Perpetual or exclusive franchise may not be granted-Five-year 

limitation-Section 23 of Chapter VII of city charter not applicable to 
franchises-Installing gas mains and selling gas to the consumers of 
the city. 

Facts 

The City of International Falls contemplates granting a franchise t o a 
company for t he purpose of installing gas mains and selling gas to the 
consumers of the city. 

Question 

Whether the city may grant a franchise for t he purposes stated to 
such company for a period of 25 years, pursuant to Chapter VII, §§ 25 and 
29 of your charter. 

Opinion 

We believe that your question should be answered in the affirmative. 
Section 29 of Chapter VII of your charter is a limitation upon the powers 
of t he city council in granting franchises. Section 23 of Chapter VII of 
your city charter is a Hmitation upon the power of the city council to make 
contracts for water, electric or gas light services to the city and contains 
a limitation of five years. We do not believe that the five-year limitation 
contained in this section of your charter should be construed to be a limita­
tion upon t he powers of the council in granting a franchise. 

While the courts recognize that a franchise is in the nature of a con­
tract and that certain contractual obligations result therefrom, we do not 
believe that the word IIcontract" as used in Section 23 is to be construed 
to mean a franchise. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

International Falls City Attorney. 
September 6, 1946. 624-B-l 



MUNICIPALITIES 307 

165 
Mains-Water and sewer- Extension of to benefit new plant-Matter for 

the exercise of discretion of the council. 

Facts 

It is proposed that the city sewer and water mains be extended from 
Mi1l Street a distance of a block or more, to the end of Second Avenuo. 
This will afford access to the sewer and water mains by a manufacturing 
concern which proposes to build a plant within the city limits. The s ite of 
the proposed plant is not now reached by either sewer or water mains . 

The new plant would be the one chiefly benefited by this new installa­
tion, although it would be of benefit to the property on both sides of Sec­
ond A venue when th is property which is now vacant is improved. It is 
proposed to pay for the extension out of the general funds of the city. 
The abutting property is not of such value that it would sustain an assess­
ment for t he cost of this improvement. The city will, of course, benefit 
generally by the location of this new plant within the city limits, and it 
will be of benefit to the inhabitants generally. 

Question 

Has the city the right to payout of the general fund of the city for 
the extension of the water and sewer mains so as to make the same avail­
able for use by a manufacturing concern which is about to locate in the 
city. and which would be the one primarily benefited by the extension? 

Opinion 

The city charter contains express authority for the payment by the 
city of the cost or part of the cost of the extension of water mains and 
sewers out of the general funds of the city. See Charter, Sections 121, 
130 and 144. 

The question therefore resolves itself into a question not of the exist­
ence of the power to make the extension and pay for it from the general 
fund, but as to whether the facts present a situation where that should be 
done. 

It is the function of the city council to determine whether t he necessity 
exists for the extension of mains to a particular territory, what size of 
mains is needed, and whether the municipal treasury will warrant the 
expenditure. The city fathers in these matters act in a legislative and gov­
ernmental capacity for the city, and their discretion, fairly exercised, can­
not be controlled by the courts. 

Browne v. Bentonville, 94 Ark. 80, 126 S. W. 93. 

The city is not bound to furnish the supply of water or sewage to 
everyone of its inhabitants who requests it, regardless of the expense 
involved and the returns which will result from so doing. 
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Lawrence v. Richards. 111 Me. 95, 88 AU. 92. 

See also City of Greenwood v. P rovine, 45 A. L. R. 824. 

A municipality is not under the duty to establish an extensive system 
of distributing lines to reach isolated inhabitants or to supply one or two 
persons living in places remote from well settled districts. 

In the case of State ex reI. Vanderwall v. Phillips , 134 Wis . 437, 114 
N. W. 802, the cour t held that the duty of providing for and constructing 
sewers is a quasi judicial or legislative power involving judgment and dis­
cr etion. The exercise of that power cannot be compelled by mandamus. 

Therefore you have a case where the responsibility for determining 
what action should be taken rests upon and must be assumed by the city 
council. The council has the power. Whether this is a case in which that 
power should be used to extend the water and sewer mains to the new 
plant requires the exercise of the judgment and discretion of the council. 
They would be protected in the fair exercise of that judgment. Their deter­
mination of t hat matter honestly and for what they believe to be for the 
best interests of the public and of the city will not be interfered with by 
the courts . 

Where power is granted to a municipal council, the courts will not 
interf ere unless there has been a manifest abuse of that discretion so that 
the action taken is arbitrary and capricious. In such a case the city council 
members would not render themselves personally liable if they act fton­
esUy and in good faith. 

In this case the city council would have the right to consider the fact 
that the extension of the water and sewer mains will benefit not only the 
corporation installing the new plant! but will also benefit and be a con­
venience to every employe in that new plant and will tend to promote the 
health! well-being and convenience of the employes at the plant as well 
as the fact that the extension of the mains may attract new residents to 
the vicinity. The council may consider any other f eature that may tend 
to make it advisable to extend the mains. 

The city council also has the right to consider the revenue that may 
be derived from the use of these facilities by the new plant under non­
discriminatory rates which the council would have the right to prescribe. 

In s hort, the case is one for the exercise of good business judgment 
by the city council! and when that judgment has been fairly exercised! the 
courts have no right to interfere or to condemn the action of the council 
so fairly taken. 

This opinion is applicable only in cases where charter provisions are 
the same as those in Mankato. 

Mankato City Attorney. 
November 9, 1945. 

RALPH A. STONE, 
Assistant A ttorney General. 

624-D-11 
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166 
Water-Rates-Powers of Water and Light Commission created pursuant 

to Laws 1907, Chapter 412---MS1941, §§ 453.01 to 453.07, inclusive. 

Facts 

The Village of Proctor created a Water and Light Commission in June 
1941, pursuant to Laws 1907, Chapter 412j in July 1942 an ordinance was 
passed by the village counci l regulating the rates to be charged for power 
and water which rates so fixed have remained unchanged until recently. 
A question has arisen as to whether the water and light commission so 
created or the village counci l has authority to fix and prescribe the rates 
to be charged for water and light. 

Question 

"I. Under the existing ordinances is it proper and legal for the 
Commission to set the rates of water and power?" 

Opinion 

The water and light commission created by your village council pur­
suant to Laws 1907, Chapter 412, being Minnesota Statutes 1941, Sections 
453.01 to 453.07, has the exclusive power and authority to fix the rates to 
be charged for water and light. Such authority is legisla tive in nature 
and was granted to the commission and not to the village council by sec­
tion 453.04. 

The quest ion as to whether the com!llission or the council is the proper 
body to control and regulate rates as well as to have general supervision 
and control of wate r , light and power plants pursuant to the statutes here­
inbefore referred to has been considered on several occasions by t he Su­
preme Court. State ex reI Briggs v. McIlraith. 113 Minn. 237, State ex reI 
Finlayson v. Gorman, 117 Minn. 323, 136 N. W. 402, State ex rei Village of 
Chisholm v. Bergeron, 156 Minn. 276, 194 N. W. 624. In the last case re­
ferred to the court in consiqering the powers of the commission, and on 
page 279 said: 

liThe duties and powers of the commission emphasize the legisla­
tive intent to create a body free from any coercion or control by the 
village council. It is given the power to appoint a secretary, and to it, 
and not to the village counci l, is given express authority to remove 
such officer. The commission shall have full, absolute and exclusive 
control of the water, light and power plants including public buildings 
and halls owned by the municipality, with full authority to operate the 
plants, and rent the buildings for public use and entertainment. This 
must necessarily lodge in the commission, and not in the village coun­
cil, the power to hire or appoint and discharge persons in carrying on 
such enterprises. It may fix rates, it shall audit all claims, and the 
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secretary shall draw warrants therefor on the village treasurer. The 
present Chief Justice well states the legislative purpose in State v. 
McIlraith, 113 Minn. 237, 129 N. W. 377 : 'The purpose was to create a 
water and light commission in the class of cities and villages named in 
the act, a nd to clothe it with exclusive authority, acting by itself, and 
independently of the common council, or mayor, to operate, control 
and manage a city water and light plant. This authority is expressed 
in clear and unambiguous language, and effectually creates a depart­
ment of village or city government responsible only to the people. No 
revisory cont rol is vested in the council or mayor,' etc," 

From the decisions above referred to and the absolute power granted by 
the legislature to the commission under Section 453.04, it seems clear tha t 
the commission is vested with power to fix rates and not the village council. 

Question 

"2. Under the existing ordinances may the Village Council set 
power and water rates?" 

Opinion 

'What has been stated in answer to your first question disposes of t his 
question. It seems clear from the law and t he decisions that any ordinance 
passed by the village council attempting to fix rates for water and power 
service within your village is of no effect, and that the commission may 
entirely disregard any action taken by t he council whether such action ts 
by ordinance or otherwise, whereby the village council attempts to fix 
rates for water or light service. 

Question 

u3. Under the existing ordinances may the Village Council with­
out the request a nd in opposition to t he Commission set power and 
water rates 1" 

Opinion 

We be1ieve what has been heretofore stated answers this ques tion. 

Question 

"4 . Should the present ordinances applying water and power rates 
a s passed by the Village be rescinded and rates set by the Commission 
alone, or should the present practice continue 1" 

Opinion 

Whether the present ordinances are rescinded or remain unchanged, I 
do not believe that such ordinances in a ny wa y hinder or prevent the com­
mission from proceeding to determine and fix rates under the legislative 
authority and power granted under Sections 453.04. 
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Question 

"5. If t he public is dissatisfied with the present rates a nd re­
quests 8 hearing, is the railroad and Warehouse Commission a proper 
body to pass upon the propriety of rates." 

Opinion 

The matter of fi xing rates is purely legislative. The legislature having 
delegated the same to t he commission it is propel' for t he commission to 
determine and fix the rates pursuant to the statutes hereinbefore men­
t.ioned. The Railroad and Warehouse Commission has no power or authority, 
and nonc has been given to it by law, to determine or fix wate r and light 
rates within your communi ty. That is a legislative function delegated to 
your water and light commission under the statutes above referred to. 

Proctor Village Attorney. 
June 27, 1946. 
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VICTOR J . MICHAELSON, 
Special Assistant A t torney General. 

624-D 

Water- Rates-Regulation- Fixing or changing rate-Power of water com­
missioners. 

Facts 

"The Village of Ulen is a village in Clay county, incorporated under 
t he general laws affecting villages. It has its own water supply and 
provides water for the citizens of the community. It has no water 
commission, but t he village council acts in the capacity of water com­
missioners. Some t ime ago, the council decided that t he rates being 
charged were unreasonable, and did not provide sufficient funds to pay 
for the operation of the system, and passed a resolution increasing 
water rates within the village. The resolution was duly published and 
the new rates put into effect, Some users of water had paid their rent­
als a year in a dvance on t he old basis," 

Question 

" Whether the council was within its rights to raise water rates 
within the vi llage, assuming that no published notice was given of the 
meeting at which the resolution was passed, raising the rates ," 

Opinion 

There are several decisions which bear upon the powers of water com­
missioners and which distinguish between the authority of the council to 
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control the activities of the water commissioners under the laws relating 
thereto. See State ex reI Briggs v. McIlraith, 113 Minn. 237; State ex rei 
Finlayson v. Gorman, 117 Minn. 323; State ex rei Village of Chisholm v. 
Bergeron, 156 Minn. 276. 

We assume that the village has authority to operate and maintain its 
municipal water plant. The fixing of water rates is a legislative function 
and t he vil1age council may change such rates from time to time providing 
that s uch changes in rates are r easonable and are not discriminatory between 
the various consumers. We do not believe that it is necessary for t he 
council, before changing the water rates, to hold a public hearing thereon, 
nor is it necessary for the council to publish notice of its intention to 
change the water rates. The council must act upon information as to the 
cost of furnishing the water to its citizens, and any other material facts 
which, in the judgment of the council, would justify a change in the rates . 

As bearing upon the matter of fixing rates or changing the same, your 
attention is directed to the following cases: Reed v. City of Anoka, 85 Minn. 
294; City of East Grand F orks v. Luck, 97 Minn. 373; Powell v. City of 
Duluth, 91 Minn . 53; State ex rei Latshaw v. Board of Water a nd Light 
Commissioners of City of Duluth , 105 Minn. 472. 

Question 

'4Does the council have the right to charge the difference between 
the new and old rat es to customers who have paid a year in advance?" 

Opinion 

While the court has held in the cases above referred to that a munici­
pality acts in a proprietary capacity when it engages in the business of 
supplying light, gas or water to its inhabitants, yet the matter of fixing 
rates for such services is considered to be a legislative function. In the 
City of Duluth case, supra, t he court stated in s ubstance that when a 
municipality furnishes water to one of its citizens, an implied contract 
arises to pay for such service. However, I do not believe that a municipality 
can bind itself by contract to furnish water to a consumer in the future if 
at s uch future date, and wit)tin the period covered by such contract, it be­
comes necessary to change the rates for such service. Certainly if it should 
be determined during the existence of s uch contract that the rates should 
be less than those contemplated, the consumer should be entitled, despite 
any contract, to a r eduction. On the other hand, if it becomes necessary 
to increase the rates and such increase is not the result of unreasonable or 
arbitrary action on the part of the council, then the consumer would be 
obliged to pay for such increased rates even though he had paid in advance 
for water service. The advance payment, it seems to me, should be con­
sidered in the nature of a deposit for future water services rather than in 
the nature of a contract between the village and such consumer. 

Your second question is answered in the affirmative. In reaching t his 
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conclusion we have assumed that the action of the council in fixing new 
rates was neither unreasonable nor arbitrary. 

Clay County Attorney. 
July 23, 1946. 
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VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

624-D 

Water-Softening equipment-City or New Ulm has power to furnish equip­
ment to individual users upon monthly rental basis. 

Facts 

"Under the Home Rule Chart er of the City of New Ulm a 'Public 
Utilities Commission' was created and granted sole and exclusive 
management of the water works system, electric light plant, and steam 
heating system then owned by the City, as well as of any other utility 
at any time owned or operated by the City, and determined to be u 
'Public Utility' by the City Council. 

"Because of the hardness of the water in this community and the 
desirability of softening the same by some proper process, the Com­
mission has long considered the advisability of acquiring a water 
softening equipment to operate in connection with our water works 
system. Because of the excessive cost of such equipment at this time, 
the Commission has decided to delay acquisition thereof. However, the 
Commission is now considering the purchase of water softening equip­
ment, each separate unit to be installed in homes and business places 
desiring such service, a monthly rental and serviee charge to be made 
for the use thereof." 

Question 1 

" Is the acquisition, installation in separate homes and places of 
bus iness, on a rental basis as to each such water softening equipment, 
and of the servicing thereof, such a public utility or public service as 
the City of New Ulm, or the Public Utilities Commission may engage 
in ?" 

Opinion 

In my opinion the Public Utilities Commission of the city of New Ulm 
is authorized to acquire and install in separate homes and places of business 
on rental basis water softening equipment for the purpose of furnishing 
suitable water to the r esidents of the city. The purpose of the water works 
sys tem is to supply usable water to the inhabitants. It has the right to 
adopt such means as in its judgment are reasonable and proper to provide 
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the most efficient water service for the people of the city. Such authority 
is conferred by the charter which provides in Section 222 (2) that the Utili­
ties Commission is authorized <Ito do any and all things necessary for the 
economical management, control, and operation thereof." 

The Utilities Commission has the right to furnish to the city's inhabi­
tants a suitable water supply. This includes the right to furnish them with 
soft water. If this can best be accomplished by furnishing and renting to 
the user water softening equipment. the Commission has the power to do so. 

Courts generally favor the exercise of the fullest discretion in the 
enjoyment and administration of the power to operate public utilities con­
sistent with the general grant of such powers and the best intere:!t s of all 
of the inhabitants. 

McQuillin Municipal Corporations, 2d cd. Rev. Vol. 5, § 1938, p. 65, 
reads: 

"In the management and operation of its plant, a 'city is not exer­
cising its governmental or legisla t ive powers, but its business powers, 
and may conduct it in the manner which promises the greatest benefit 
to the city and its inhabitants in the judgment of the city council; and 
it is not within the province of the court to interfere with the reason­
able discretion of the council in such matters'." 

And again the same author and in t he same volume, § 1943, p. 72, writes: 

" A municipality which has its own water or light plant, or a street 
railway or the like, may make all contracts and engage in any under­
takings, as an incident to the municipal ownership of s uch plant, which 
is necessary to render the system efficient and beneficial to the public." 

Finally, in support of my opinion I refer to the case of Leighton Supply 
Co. v. City Council of Fort Dodge, 292 N. W. 848 (Ia.). 

The facts in t his case may be stated by quoting from the opinion as 
follows: 

"The water supply of the city of Fort Dodge comes from deep wells 
and is heavily charged with iron, hydrogen s ulphide, lime and mag­
nes ium. The city constructed an iTon removal plant at the waterworks 
station which eliminated the hydrogen sulphide and much of the iron. 
Because of the lime and magnesium content of the water it is 'thirty 
grain water, nearly six hundred parts per million.' Water having this 
a mount of. lime and magnesium is excessively hard, it appearing that 
it is desi rable to soften over ten-grain water. About twenty per cent 
of the water consumed in Fort Dodge is used for purposes that require 
it t o be softened. The cost of the equipment necessary to sof ten all of 
the water used in the city is about $50,000 and the estimated annual 
operating charge is $26,000. Because of t he cost of a central softener 
at the plant, which was considered prohibitive, and the fact that eighty 
per cent of the water was used for purposes that did not require it 
to be softened, the council decided to purchase individual water soften-
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ers and install them on application. The price of each softener is 
$19.65. 

"To provide a method of furni shing water that was not excessively 
ha rd, the ci ty council adopted Ordinance No. 869 which provides that, 
on application of a customer, the city will install the softener at the 
residence or place of business of the applicant who is required to pay 
$5 to cover t he cos t of installation by the water department, a rental 
charge of fifty cents a month and a maintenance charge of fifty cents 
for each r egeneration of the softener." 

The court held that the city had the right to purchase individual water 
softeners and to supply them to individual consumers on a rental basis as 
a part of the process of furnishing water to the inhabitants, and that such 
undertaking would not be a commercial enterprise or independent business 
in unlawful competition with private business. 

The court further held that the city had implied authority to purchase 
individual water softeners and supply them to individual consumers on a 
rental basis as an implied power and duty to provide water under the city's 
express power to establish and operate the water works plant. The court 
fu rther held that this was true even in the absence of express authority 
under the statute t o purchase and use filters in operating the plant. 

The question which you propound has never been presented to this office 
so far as I am able to find . A somewha t related question was answered 
on March 26, 1934, in an opinion to the city attorney of Rochester (file 
59a-36, Attorney General's Repor t for 1934, Opinion 88) . In that opinion 
it was held that under the Rochester charter t he city had authority to buy 
electric stoves and electric a ppliances and sell them to the inhabitants of the 
city and allow the purchasers to pay for the same in mont hly installments. 

If as a service to t he inhabitants and in the performance of its duty 
to furnish a suitable water supply the city should furn ish water sof tener s 
to the individua l owners and thereby render t he service supplied by the city 
more beneficial and efficient and worth more to t he user, it would be justi­
fi ed in doing so. 

It seems to me that the question of whether t he city should furnish 
water softener on a rental basis to water users is a question of business 
management and well within the discretion of the Utilities Commission. 

Question 2 

"Must the City Council under the language in our Charter provi­
sion 'and determined to be a Public Utility by the City Council ' first 
declare such service to be a Public Utility, or must t his wa ter soften­
ing equipment and service be consider ed as ~erely a part of our Water 
Works System, which has heretofore been declared to be a public 
utility? .. 
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Opinion 

This question has in substance been answered by what was said in 
answer to Question No.1. It is unnecessary that the council adopt a reso­
lution declaring such water softener service to be a public utility. It would 
be, in fact, a part of the city's water works system. 

New Ulm City Attorney. 

April 24, 1946. 

169 

RALPH A. STONE, 
Assistant Attorney General. 

59-A-36 

Wells-Contraet-Bid-Cost of well furnishing water s upply to be paid out 
of earnings from water system. Williams v. Village of Kenyon, 187 
Minn. 161, applied. 

Fads 

The village has advertised for and received bids for the construction of 
a new well a nd the lowest responsible bid exceeds the amount of funds 
available for the payment of this improvement, or the amount available 
from taxes heretofore levied but not collected. 

Question 

"May the Village Council accept this bid and sign a contract with 
such bidder paying what funds are available and paying the balance 
from revenue received from water funds as they are collected?" 

Opinion 

The village may accept the bid and enter into a contract with the suc· 
cessful bidder by the terms of which the village agrees to pay the amount of 
money now available for such purpose, in cash, and the balance of the con· 
tract price to be paid out of the net earnings from the village water system 
at such times and amounts as may be agreed upon between the village a nd 
the contractor. See \ViIliams v. Village of Kenyon, 187 Minn. 161. 

The village when undertaking to supply water for municipal purposes 
and for the use of the inhabitants of the village acts in a proprietary and 
not governmental capacity. See Sloan v. City of Duluth, 194 Minn. 48. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Sherburn Village Attorney. 

December 10, 1946. 624-D-19 
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170 
Wells-Contracts-Bids-Installation-'Vells to secure water s upply for in­

habitants- MSl945, § 412.19, Subd. 20; MS1945, § 412.21. 

Facts 

HThe Village of Sherburn is operating under the 1905 act. The 
Village well from which t he present supply of water for the Village is 
taken has recently had to have extensive repairs. The Village Council 
deems it necessary to have another well and pumping apparatus to 
supplement the one we now have. 

"The Village of Sherburn has more than 1000 population by the last 
census. It has a complete water system and sewer system. Thus this 
proposed new well and pump would be an extension to the water sys­
tem to insure that the supply of water would not be shut off for failure of 
the existing well and pump which did happen a short time ago." 

Question 

"Can this be done by the Council without an election by the citi­
zens? What is the propel' legal procedure to be taken by the council 
in such case? If vote by the electorate is necessary, what legal pro­
cedure must be taken before such vote; in case a vote is taken what is 
the necessary majority?" 

Opinion 

This work may be undertaken by the village council without submitting 
the matter to a vote of the electors. 

Minnesota Statutes 1945, Section 412.19, subdivision 20, is broad enough 
to give the village council power to install or otherwise acquire wells or 
water works for the needs of the munic ipality. 

In the event that the cost of the improvement wUl exceed the sum of 
$100 the village counci l must advertise for bids for the making of such 
improvement as provided for in Minnesota Statutes 1945, Section 412.21. 

It is assumed that there are su fficient funds on hand available to pay 
the cost of the improvement. It is a well settled principle of law that a 
municipality may not enter into a contract unless there are on hand suffi­
cient funds in the village t r easury with which to pay the amount incurred 
under the terms and provisions of such a contract. This rule is subject to 
modification that there may be considel'ed in addition to the money in the 
treasury available for the payment of the obligation incul'red, the taxes 
that have actually been levied and are in the process of collection and avail­
able for the payment of the cost of such improvement. 

VICTOR J. MICHAELSON, 
Special Assistant Attol'Rey General. 

Sherburn Village Attorney. 
May 9, 1946. 624-D-19 
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REAL ESTATE 

171 
Deeds-Reversion-Use for airport purposes is use for park purposes­

L 1945, C 303, § 17, Subd. 4. 

Fads 

"Pursuant to our telephone conversation of March 23rd, r am quot­
ing a restriction that appears on the state deed running to the City of 
Duluth covering the property on Park Point which the SKYHARBOR 
organization wishes to lease from the City for the purpose of using as a 
main sea and land plane base and sky park: 

II 'Said conveyance shall be made upon the condition that the City 
of Duluth shall use said land for purposes of public recreation and 
health and that the facilities provided on said land shall be open upon 
equal terms to all persons whether residents of the City of Duluth or 
elsewhere, and that title to said land shall revert to the state and the 
state shall be entitled to take possession thereof upon breach of the 
aforesaid conditions.' Deed No. 697, Page 181." 

Question 

Whether the City of Duluth may lease the property in question to the 
SKYHARBOR organization for the above purpose without causing a rever­
sion of the property to the state. 

Opinion 

The first question which we must decide is whether the use of the land 
in question is a use of it for purposes of public recreation and health. It 
requires no citation of authorities to establish that the use of lands for 
park purposes is approved by the courts because it is a use for public recrea­
tion and health. [t is pertinent then to ascertain if the use of land for an 
airport is a use for park purposes. 

This question has not been answered categorically by our Supreme 
Court, but it has been so answered in the affirmative by the Supreme Courts 
of other states. The Supreme Court of Kansas in City of Wichita v. Clapp, 
125 Kan. 100, 263 Pac. 12, held: 

HThe devotion of a reasonable portion of a public park to an airport 
(aviation field), for recreation and other attendant purposes comes 
within the proper and legitimate uses for which public parks are 
created." 

In Schmoldt v. City of Oklahoma City, 144 Okla. 208, 210, 291 Pac. 
119, the court held: 

"Under the authorities from our sister states passing upon this 
question, it seems to be settled by the courts of last resort in the states 
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that have passed upon this proposition that a city may use a portion 
of its park as an airport or aviation field." 

While the Supreme Court of Minnesota has not passed upon the precise 
question, its language in cases involving other phases of airport use is 
persuasive of the conclusion that it reach the same conclusion. The opera­
tion of parks is a governmental function as distinguished from a proprietary 
function. OUf Supreme Court held in Erickson v. King , 218 Minn. 98, 15 
N. W. (2d) 201, that the operation of an airport by an airports commission 
is a governmental function. It is our conclusion that the usc of the land 
for airport purposes is a use for park purposes. 

We hold that the use of land is for public recreational and health pur­
poses and will not effect a reversion to the state unless there is some other 
element prescnt in the particular use proposed which will compel that 
result. The only other question which presents itself to us is whether the 
leasing of the land for use as an airport at which a charge will be made 
will effect a reversion. 

The city cannot, by lease, grant the use and control of the land to 
others so as to deprive the public continuously of its enjoyment. See anno­
tation 18 A. L. R., page 1246. Here, as we understand it, the proposal is to 
lease a part of the land so that the remainder will be available for uses 
other than as an airport. Under these circumstances, it appears to us that 
there is not such an exclusion of the public from enjoyment of the land 
conveyed by the state as will destroy its use upon equal terms by all per­
sons whether residcnts of the City of Duluth or elsewhere. There is not 
before us, and we do not pass upon. the question whether a revers ion will 
take place if the city attempts to lease a greater part or all of the land 
conveyed by the statc. In making the lease. there is impressed thereon as 
a condition thereof the provision found in Laws 1945, Chapter 303. Section 
17. Subdivision 4, that "in so doing the public is not deprived of its rightful, 
equal, and uniform use thereof." This combined with the other circum­
stances hereinabove discussed is, in our opinion, sufficient to safeguard com­
pliance with the condition that the "land shall be open upon equal terms 
to all persons whether residents of the City of Duluth or elsewhere." 

If the land in question is set apart for airport purposes, the authority 
to lease it and the conditions of the lease are contained in Subdivision 4. 
supra, and should be complied with by the city. 

We hold that the leasing of the land in question will not effect a rever­
sion to the state provided that it complies with the conditions discussed 
above in this opinion. 

Duluth City Attorney. 
April 8, 1946. 

GEO. B. SJOSELIUS, 
Deputy Attorney General. 

59-A-40 
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172 
Lease-Municipal Hquor store-Power to provide additiona l s pace in munici­

pal liquor store building and rent the same until needed for pubHc pur­
pose. 

Facts 

liThe Village of Richfield, Hennepin County, Minnesota, is contem­
plating t he immediate construction of a commercial building to house 
its municipal liquor store. It further contemplates building the same 
of such size that a portion of it may rent to some commercial business 
until such time as the Village requires the space for municipal pur­
poses. 

"There is further in contempla tion the construction of a second story 
which might possibly be so arranged as to furnish office space or pu.t 
to some other use which the Village could rent out until and unless 
required for village purposes." 

Question 

"Has the Village of Richfield authority to construct a commercia l 
building' and rent out a portion or portions of the main building and also 
the second floor? It being under stood of course, that the building or part 
thereof is to be used for a municipal purpose." 

Opinion 

The question submitted is not capable of a categorical answer. All t hat 
can be done is to state the principles of law which would be recognized 
under the circumstanc~s. The subject has had consideration from this office 
in different opinions. See opinion of August ]9, 1943, April 10, 1929, June 
7, 1946, March 9, ] 939, and October ]6, 1945, file 469a-12. 

The question has had much consideration by the courts. See 

Anderson v. Montevideo, 137 Minn. 179 

Nerlien v. Brooten, 94 Minn. 361 

Penn-O-Tex Oil Co. v. Minneapolis, 207 Minn. 307 

The authorities are collected in 63 A. L. R. pages 614, 617, and 133 A. L. R. 
1241. 

In the Montevideo case our court sa id : 

"The inquiry is one of power. Had the city the right to lease the 
auditorium as it did? True it would have no right to erect buildings 
primarily to rent, but if, in erecting a building for its municipa l affairs, 
an auditorium was included in the structure, intended and designed for 
public gatherings, and subsequently conditions became s uch that the 
same was no longer needed for the purposes 01' use of the municipality, 
and that by leasing the same a better income would be derived and 
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the burden of taxation lightened, we see no sound reason why it may 
not legally do SO," 

If the council cannot reasonably foresee the need of the proposed office 
space for the purposes of the village government, it would have no right 
to erect a building containing such space. Whether t he building was con­
structed for a public or private purpose would be a judicial question to be 
determined according to the preponderance of evidence. See Burns v. E ss­
ling, 156 Minn. 171. 

If the real and concealed purpose of the erection of the building con­
taining such additional space is to derive revenue from the rental thereof, 
it would be beyond the power of the village to so act. The village cannot 
engage in a private enterprise under the ostensible but untrue claim that 
the additional space might be needed in the reasonable future for municipal 
purposes. 

The vi11age has the right to build larger than is immediately necessary 
if the council honestly and in good faith believes that such excess space will 
be needed for municipal purposes by t he village within a reasonable time. 
But the village has no right under the pretense of exercising the power 
aforesaid, to build excess .space merely for the purpose of deriving reve­
nue therefrom, knowing that to be the real purpose of so overbuilding, and 
knowing that the express ion of the belief that the space will be needed 
within n reasonable time for municipal purposes is mere subterfuge. 

The limi tations of the power are stated. Basically the question is one 
of t he exercise of honesty Hnd good faith on t he part of the council. 

If the village now has a village hall and office space sufficient for the 
needs of the village, the council should inquire what possible use the vil­
lage could have in the reasonably near future for the space above the 
municipal liquor store for municipal purposes. If no such use can be r ea­
sonably foreseen, then the larger building should not be built even though 
it might be a profitable venture for the village. Villages do not exist for 
the purpose of making money by the employment of public funds in private 
enterpri ses. They exist simply to exercise the functions conferred upon 
them by law. 

Attorney for Village of Richfield. 
July 24, 1946. 
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RALPH A. STONE, 
Assistant Attorney General. 

469-A-12 

Lease--Parks-Playgrounds: Lease of park to baseball team on percentage 
basis with provision that t he lessee may later be reimbursed from per­
centage paid city to cover losses. 
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Facts 

A proposition has been made that a baseball field be rented for certain 
days, to be determined, at an annual rental of $1.00, plus the actual costs 
incurred by the park board for setting up additional bleachers, labor and 
equipment, mowing and watering the field, ticket takers, cashiers, etc.; that 
the park board is to provide the field with dugouts, bases, bleacher seats, 
ticket office, etc. It is contemplated that a certain percentage of the net 
profit shall be set aside and earmarked for the use of the park board; this 
to be placed directly into the hands and under the supervision of the park 
board, for the purpose of improving the field, as such improvements can be 
made. 

The further suggestion has been made that, while the fund is so ear­
marked, the lessee may have the right to take back such necessary monies 
out of this fund as would be sufficient to reimburse him should he suffer a 
loss for any particular season. 

Question 

As to the legality of the park board's refunding to the lessee any part 
of the money which has been placed on deposit to its credit for the purpose 
of absorbing any loss for any particular season. 

Opinion 

It has several times been held by this office that a city may, within 
certain limitations, grant individuals the privilege of using a playing field 
in a park, provided there are no restrictions or limitations contained in the 
conveyance or deed whereby the property was granted to the city which 
prohibit the granting of such privileges, and provided that, aside from the 
specified reasonable times when the field is rented, it will be open to public 
use, and provided further that the power of supervision and control of the 
park at all times r emains in the public authority. 

Further, I can see no objection to the park board's receiving a per­
centage of profits as a portion of the rental for the premises. However, I 
do not believe the park board may lawfully enter into an arrangement 
which would be in the nature of a partnership with private individuals or 
that it would have authority, once a percentage of the net profit had been 
placed in its hands, to return any of the funds so received to the lessee to 
reimburse him, or it, for losses. Perhaps the problem could be solved by 
providing that at the end of each year the lessee should pay a percentage 
of his, or its, net profit for that year to the park board as additional rental. 
This would at least put the matter on a yearly basis. 

In any lease which is prepared you would be careful to insert a pro­
vision that the lease may be terminated at any time when the property is 
required for exclusive use by the park hoard. 

Rochester City Attorney. 
February 21, 1946. 

WM. C. GREEN, 
Assistant Attorney General. 

69-B-11 



MUNICIPALITIES 323 

174 
Lease-Public funds-Village may not use to erect building on real estate 

owned by village and enter into aD agreement to lease or sell to a pri­
vate firm. 

Faets 

The Village of Cohasset, Itasca County, Minnesota, owns real estate 
upon which they desire to build a building for a manufacturer. The manu­
facturer agrees if they construct the building at a cost of approximately 
Five Thousand Dollars ($5,000.00), he will enter into a rental agreement 
with them whereby he will rent the building on a lease rent of Twenty-five 
Dollars ($25.00) a month. In addition, he agrees to have a weekly pay roll 
whereby he agrees to have a pay roll of at least One Thousand Dollars 
($1,000.00) a week for a period of three (3) years. At the end of three years 
they agree that they will purchase the building or continue on a rent basis. 

Question 

Does the Vil1age of Cohasset have legal authority to construct such a 
building and to enter into such an agreement? 

Answer 

Your question is answered in the negative. 

The courts are unanimous in holding that public funds may not be used 
for a private enterprise. It is apparent from the statement of facts which 
you have submitted that the proposed plan is one which, if carried out, 
would result in the use of public funds for the establishment and operation 
of a private manufacturing enterprise. The courts are unanimous in hold­
ing that such use of public funds is not permissible. 

In Burns v. Essling, 156 Mi~n. 171, on page 174 the court said: 

liThe wisdom or expediency of a proposed expenditure of the tax­
payers ' money for such purposes is to be determined solely by the leg­

islature or by the local authorities to whom legislative powers have 
been delegated. But public funds can only be expended for public pur­
poses and the courts must determine whether a given expenditure is 
for such a purpose, and will enjoin it at the suit of a taxpayer if it is 
not. Castner v. City of Minneapolis, 92 Minn. 84, 99 N. W. 361, 1 Ann. 
Cas. 934. It is well settled that, if the primary object of an expenditure 

of municipal funds is to subserve a public purpose, the expenditure is 
legal, although it may also involve as an incident an expenditure which, 
standing alone, would not be lawful. It is equally well settled that, if 

the primary object is to promote some private end, the expenditure is 
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illegal, although it may incidentally serve some public purpose also." 
Citing cases. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Grand Rapids Village Attorney. 
August 2, 1946. 469-A-16 

175 
Lease-Term-May be leased for such time as not needed by the city-Long 

term lease is not favored-Lease for 66 years might be attacked-Duty 
of council to secure best deal possible for the city. 

Facts 

The city of Alexandria owns a certain piece of real estate. Sit uated 
on this land nt the present time is a building erected with funds supplied 
by the American Legion Post. It is proposed to tear down this building 
and to erect a new building with Legion funds, these funds to be in part 
funds on hand in the Legion treasury and in part funds raised by the issu­
ance of bonds secured by a mortgage upon the leasehold interest of the 
Legion Post hereinafter mentioned. 

It is proposed that the city lease the ground to the Legion for the 
period of 66 years at a rental of $1.00 per year. At the end of the term the 
property will become the property of the city. 

Question 

As to the power of the city to make such a lease. 

Opinion 

I assume there is nothing in the city charter requiring an advert isement 
for bids. It has been held that a city may lease a portion of a public build­
ing no longer needed for municipal purposes. In Anderson v. City of Mon­
tevideo, 137 Minn. 179, the court said: 

HTrue it would have no right to erect buildings primarily to rent, 
but if, in erecting a building for its municipal affairs, an auditorium 
was included in the s tructure, intended and designed for public gather­
ings, and subsequently conditions became such that the same was no 
Jonger needed for the purposes or use of the municipality, and that 
by leasing the same a better income would be derived and the burden 
of taxation lightened, we see no sound rca son why it may not legally 
do so." 

We see no reason why the same rule should not apply in the case of real 
property no longer needed by the city. Cf. Penn-O-Tex Oil Co. v. City of 
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Minneapolis, 207 Minn. 307. Consequently. if t he land in question is no 
longer needed for municipal purposes, it is my opinion that the council may 
lease the land. 

The question arises as to whether 01' not the duration of the proposed 
lease and the amount of the proposed renta l is soch as to invalidate the 
lease, were it executed. These are matters to be determined in the fi rst 
instance by the city council; t hey are largely within the discretion of the 
city council and as long as the council acts in good faith and not arbitrarily. 
their determination will not be disturbed unless manifestly unreasonable . 
Cf. 4 Dunnell's Municipal Corporations, 6697, 6700. 

As you have noted in your opinion to the Mayor, the term of the lease 
is longer than those which have been considered by the Supreme Court of 
this state. Municipal leases are not favored by the courts. The apparent 
reason is that it is impossible for the council to tell in advance f or how long 
a period in the future the property will not be needed by the city. We do 
not believe it could be said that as a matter of law a lease for 66 years 
would be invalid, at least upon the basis of the facts that have been sub­
mitted. However, it could be said with greater confidence that the lease 
for 66 years would be valid if it contained a provision for the termination 
thereof by the city in the event the land in question was needed for munici­
pal purposes. 

In determining the amount of annual rent, the counci l may, in our 
opinion, take into consideration the following facts: 

The city has never put any money into the property. The building which 
the Legion will erect thereon will be built entirely with Legion funds, and 
occupied and used for t he purposes of the Post. The city will acquire title 
to the building upon the termination of the lease. The premises will go 
on the tax list when leased for private u se. Any lease which may be made 
should provide for payment of taxes by the lessee. 

In an opinion from the attorney general to the City of Winona, dated 
September 28, 1939, file 59-A-40, it was said: 

"In fixing the amount of rent, the Counci l may consider the na­
ture of the organization leasing the property, the purposes for which 
it is leased, and t he extent to which the general public welfare will be 
advanced by virtue of t he occupancy of the property by the organiza­
tion in question. The fact that the American Legion is not a profit 
making organization and that it is a patriotic service group may well 
argue for a lower rental. However, a municipality is not authorized 
to give away its property or expend money for purposes other than cor­
porate ones. Agnew vs. Brall, 124 HI. 312, 16 N. E. 230. And it has 
been held that if a lease of municipal property is for a grossly inade­
quate sum, relief will be granted to the taxpayer on the grounds of 
fraud. Perkins vs. Reservoir Park Fishing & Boating Club, 130 Ill. App. 
126. It is the duty of the City Council to determine the amount of 
rent. Their judgment in that respect will not be disturbed if it is appar-
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ent that they exercised good judgment in the light of all of the facts and 
circumstances." 

In view of the above considerations, if the council should deem that it 
was in the best intere'sts of the city, under the circumstances, to execute a 
lease requiring an annual rental of one dollar, it is our opinion that the 
nominal rental would not as a matter of law invalidate the lease. 

Alexandria City Attorney. 

November 26, 1946. 
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KENT C. van den BERG, 
Assistant Attorney General. 

59·A·40 

Sale-Bids-Not necessary for village to advertise for bids in disposing of 
unneeded part of lot. 

Facts 

"About four years ago there was an old red barn, which had pre­
viously been used as a livery stable on a side street next to the Root 
River in Lanesboro, which had become a fire hazard, taxes were delin­
quent, the local bank held a $1000.00 mortgage on the building and 
the officers of the bank approached the Village Council and offered to 
sell the building to the Village for half of the mortgage, or $500.00. The 
Council acted favorably on this offer and bought the property, the in­
tention being to temporarily store Village property in the building. A 
couple of years later, when lumber became scarce, the Council received 
a $300.00 offer for the lumber in the building and the building was sold 
to a buyer who tore it down and moved the lumber away. The Village 
leveled off the lot, made a parking lot on the front of it and built a 
two-car Village garage on the rear of the lot to house the Village 
street cleaning equipment. 

"The lot is so far from the business district that it has never been 
used for parking purposes, the original intention. The Village does use 
the two-car garage on the lot all the time, and the Council now wants 
to dispose of the front three-fourths of the lot by sale to a private party. 

" ••• The Village of course intends to retain the rear one-fourth 
of the lot upon which the two-car street department garage is located. . . . " 

Question 

May the village sell the unneeded portion of the lot without advertis­
ing for bids? 
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Opinion 

I .have found no requirement of the law that imposes upon the village 
council the duty of advertising for bids before disposing of unneeded vil­
lage property. 

See opinions ApriJ 21, 1941, 254 1942 Report; and April 26, 1934 (file 
4690-15). 

Fillmore County Attorney. 
January 18, 1946. 

177 

RALPH A. STONE, 
Assistant Attorney General. 

469-A-15 

Sale-Conveyed to city and accepted for park purposes. 

Facts 

The City of Anoka desires to sell certain property formerly used by it 
as park property, which property is not being used at the present time 
for park purposeSj the city acquired this property by warranty deed which 
was recorded in the year 1914, and which deed contains in the granting clause 
the following words: "for park purposes." The conveyance to the city was 
accepted by action taken by the city council on December 6, 1911, as follows: 

"Moved by Ald. Green and seconded by Ald. Bean that the propo­
sition of the civic committee of the Philolectian SOciety in regard to 
the piece of land at junction of Main Str. west and Park Ave., for park 
purposes be accepted with thanks and that the City clerk be authorized 
to sign the contract for deed on part of the City of Anoka. Motion 
carried." 

Question 

Whether the city can sell this property and what action might be neces­
sary to give authority to sell it. 

Opinion 

Upon the basis of the information submitted it seems clear that t he 
c ity did not acquire the fee title to this property. The interest of the city 
in such property is in the nature of a trust holding the same for the benefit 
of the public for park purposes. 

While the ins trument conveying the property to the city does not con­
tain a reversionary clause, it seems obvious that the grant to the city and 
the acceptance thereof by the city was in the nature of a dedication by the 
grantor to the city for park purposes. 

See Dunnell's Digest, Second Edition, Volume 2, Sections 2622-2624. 

The general rule of law as to the authority of a municipality to sell 
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and dispose of property which has been dedicated for a specific public pur­
pose when such property is not longer needed or used for such public pur­
pose is stated in McQuillin Municipal Corporations, Second Edition, Revised 
Vol. 3, Section 1243 as follows : 

"Municipal corporations hold all property in which the public is 
interested, such as streets, alleys, public squares, commons, parks and 
wharves, in trust for the use of the public, and on principle, such trust 
property can no more be disposed of by the municipality than can any 
other trust property held by an individua1." 

The author further states as follows, Section 1732: 

"Furthermore. if land is dedicated for a particular purpose but is 
subsequently rendered unsuitable for such purpose, it has been held that 
a municipality cannot sell the property nor can a court of equity exe­
cute the trust cy pres by transferl'ing it to t he proceeds of the sale." 
Section 1733: 

"The genel'all'ule undoubtedly is that the legislature itself does not 
possess the power to authorize property dedicated for a particular pur­
pose to be used for a purpose inconsistent with the purpose for which 
it was dedicated, unless in the exercise of the power of eminent domain, 
and that it has no authority, in such a case, to authorize a sale of the 
property." 

The case of Flaten v. City of Moorhead, 51 Minn. 518, involved a ques­
tion similar to the one herein discussed, the only difference being that in 
the case just referred to the instrument of conveyance to the city of Moor­
head contained the following clause: IISa id tract of land hereby conveyed 
to be forever held and used as a public park." In the matter under consid­
eration the conveyance to the City of Anoka contained t he clause "for park 
purposes." These words, together with t he action taken by the council, 
make it clear that the conveyance was in the nature of a dedication for 
park purposes and did not vest the fee title to such premises in the City 
of Anoka. 

Having reached the conclusion herein expressed it is not necessary to 
consider the action to be taken by the city in the event the city desires to 
sen this property. Should the city acquire the f ee title to these premises 
then in order to effect a sale and transfer of this property by the city it 
would be necessary for you)' commission to authorize a sale thereof upon 
such terms and conditions as the governing body might determine, and the 
instrument conveying the same should be executed by the mayor and the 
clerk. See Anoka City Charter with Amendments as Passed in 1929, Chap­
ter I, Section 1, and Chapter VIII, Section 1. 

Anoka City Attorney. 

May 8, 1946. 

VICTOR J . MICHAELSON, 
Special Assistant Attorney General. 

59-A-40 
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178 
Sale-Poor farm-Procedure to be followed-Sale of rea l est ate and per­

sona l property. 

Question 

As to t he procedure to be f ollowed by the county board in di sposing of 
the county poor f arm. a nd whether or not it can be sold at auction. 

Opinion 

The procedure which t he county board must f ollow in disposing of 
county rea l estate is prescribed by Minnesota Statutes 1941, Section 373.01 
(3), Mason's Statutes 1927, Section 638, which reads as follows: 

"(3) To sell , lease, and convey any real or personal estate owned 
by the county. and to give contracts or options t o sell, lease or convey 
any such rea l or personal estate, and make such order respecting the 
same as may be deemed conducive to t he inter es ts of its inhabitants; 
provided. no sale, lease or conveyance of any s uch real estate, nor any 
contract 01' option t herefor , shall be valid, unless a resolution fi xing a 
time for considering same and setting out t he terms and conditions 
thereof shall be published in the official pl"oceedings of the county com­
missioner s at least 30, a nd not more than 60, days prior to the time it 
sha ll have been voted upon; provided , further, befol"e causing t he pub­
lication of any s uch resolution, t he commissioner s may require a sat­
isfactory bond, to be furnished by the pe r son or persons des iring s uch 
sale, a lease, conveyance, contract 01' option, conditioned to abide by 
the terms the reof , if granted to him 01' them; provided, further , if at 
t he t ime so fixed a ny more favorabl e propos ition or propositions sh a ll 
have bee n filed with the auditor affecting t he same property a nd accom­
panied by like satisfactory bond, a ll propos it ions may be at that time 
conside red, and the one most favorable to the county accepted; pro­
vided, further, t hat in no case shall any such la nds be disposed of with­
out there being reserved to the county any and a ll iron OJ·e and other 
va luable minerals in a nd upon the same, with right to explore fo r, mine. 
and remove the same, nor shall such mine ra ls and mineral rights be 
di s posed of, either before or af ter d ispos ition of the surface rights , 
otherwise t han by mining lease, in similar g eneral form to that provided 
by section 93.20 for mining leases affecting state lands, such lease to be 
for a te rm not exceeding 50 years, and to be issued on a royalty bas is, 
royalty to be not less than 25 cents per ton of 2,240 pounds, and to 
fix a min imum a mount of royalty payable during each year, whether 
minera l is removed or not; provided, further, prospecting options for 
such mining lea ses may be g ranted f or pe riods not exceeding one year, 
such options to require, among other things, periodical showings to t he 
count y board of the r esults of explornt ion work done." 

Ther ef ore, to sell the county farm this section must be strictly followed. 
The board should adopt a reso lution fixing the time a nd place when the 
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matter of the sale of the county f a rm will he considered, and setting forth 
the terms and conditions of the sale. This resolution must be published in 
the minutes of the board at least 30 days, and not more than 60 days, prior 
to the time the matter of sale is to be considered . I t would not be improper 
for the county board a lso to publish an additiona l notice in one or more 
papers stating t he time and place when and where the matter of sale is to 
be considered, stating the terms of the sale according to the resolution, and 
that the highest bid will he accepted. 

According to t he statute the resolution can be in more detail and re­
quire written offers accompanied by a satisfactory bond. In effect, the 
county board is required to sell to the highest bidder whose bid complies 
with t he terms of the resolution. 

The s tatute provides the only method by which the county real estate 
can be disposed of. You will note the provision for reservation of mineral 
rights . 

As to the personal property in and upon t he farm, the county board has 
the right to sell the same. It could sell this personal property at auction 
provided the county board retained the right to determine in each instance, 
and as to each piece of property, who is the best bidder, and that t he auc· 
tioneer was employed merely as a means of obtaining offers. 

Murray County Attorney. 
July 9, 1946. 
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RALPH A. STONE, 
Assistant Attorney General. 

125-A-36 

Sale-Warranty deed-City may convey by. 

Opinion 

I find nothing in the charter of the City of Stillwater limi ting the 
class of deed by which city property may be conveyed. McQuiBin Municipal 
Corporations, 2nd Ed., Vol. 3, § 1249, at page 769, states: 

HA municipality may include in its deeds covenants of general war­
ranty; and a resolution authorizing the mayor to execute a deed author­
izes him to insert such covenant." 

The same general statement may be found in 3 Dillon Municipal Corpora· 
tions, 6th Ed., p. 1596, § 998. The statement in both texts, however, is based 
upon the single case of Abbott v. Galveston, 97 Tex. 474. 

The supreme court of this state has never passed upon the question. 
Jf it should follow the statements in McQuillin and Dillon, there would be 
no reason why a city might not give a warranty deed if the council should 
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see fit to undertake the obligations of such a deed. However, it must be 
kept in mind that, where officers acting in a representative capacity make 
a warranty which is not authorized by law, the warranty will bind the offi­
cers who make it without binding the owners of the estate represented by 
such officers. I feel it only proper to point out to you this possible danger 
to the city officers executing a warranty deed, in case the supreme court 
should hold contrary to the holding in the Texas case. 

Stillwater City Attorney. 
April 22, 1946. 
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WM. C. GREEN, 
Assistant Attorney General. 

59-A-40 

Tax-forfeited land-Adjoining owner defined-Reappraisal afte r granting 
discussed-Grading-Platting-L 1945 C 93. 

Facts 

"Laws 1945, Chapter 93, permits the county board having tax for· 
feited land located in urban areas upon application of an adjoining land 
owner to grade the same where the physical condition of the forfeited 
lands is such that a reasonable grade thereof is necessary for the pro­
tection and preservation of his property." 

Question 

The definition of "adjoining owneru as used in this law. 

Opinion 

Tax moneys may be expended for public purposes only. Minnesota Con­
stitution, Article IX, Section 1. It must be assumed that in enacting Laws 
1945, Chapter 93, the legislature intended to authorize the discharge of 
some obligations of the state, legal or moral, arising from its ownership of 
tax-forfeited lands, or to enhance the value of such lands. We find the duty 
of adjoining landowners each to the other stated in Braun v. Harnack, 206 
Minn. 572, 573, 289 N. W. 553. 

"Every landowner has a right to have his land supported in its 
natural state by the land adjoining, and one who excavates or improves 
the adjoining land is under a correlative duty so to use his land that 
his adjacent neighbor's soil will not crumble or cave in of its own 
weight." 

HWhat is 'adjoining' must touch in some part. Baxter v. York Realty Co., 
112 N . Y. S. 455, 456, 128 App. Div. 79, quoting and adopting the definition 
in Crabb's English Synonyms." 2 Words and Phrases 398. Cf. Booth v. City 
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of Minneapolis, 163 Minn. 223, 224, 203 N. W. 625. I t appears clear , in our 
opinion, that "adjoining owner" as used in L. 1945, C. 93, must mean owner 
of property which is contiguous to 01' touching the tax-forfeited land which 
it is asked that the state shall grade. 

Question 

(1) "Is a person owning property across the street from a block 
consisting entirely of tax forfei ted lands an adjoining owner?" 

Opinion 

Your first question is answered in the negative. 

Question 

(2) " Is a person owning property separated from the tax for­
feited lands by an nlley an adjoining owner?" 

Opinion 

Your second question is answered in t he negat ive . 

Question 

(3) " Is a person owning a lot contiguous to a series of tax for­
f e ited lots an adjoining owner within the meaning of this law if the 
grading work is not performed on the particular lot contiguous to the 
owner but on the other lots in the series? " 

Opinion 

The authority to grade in c. 93 r efers to a particular parcel or parcels 
of tax-forfeited land whose "physical condition · •• is such that a rea­
sonable grading thereof is necessary for the protection and preservation 
of the property of any adjo ining owner." It follows that property of the 
adjoining owner must be contiguous to or touching the parcel of tax­
forfeited land which it is desired to have graded. Your third question is 
answered in the negative. 

Further Facts 

"Before the application for grading can be granted under this law 
the county board must believe that such grading will 'enhance the value 
of such forfeited lands commensurate with the cost involved'." 

Question 

(4) "Does this provision mean that on l'e-appraisal the cost of the 
grading .should be added to the original appraised value of the particular 
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tax-forfeited land if the original value was the correct value before the 
grading work was commenced?" 

Opinion 

In our opinion the law does not prescribe a mathematical formula of 
original appraised value plus cost of grading as the reappraised value of 
the gl'aded parcel of tax-forfeited land. The statutes relating to t he sale of 
tax-forfeited land leave t he determination of the appraised value of a parcel 
of tax-forfeited land to the county board in the exercise of sound discretion. 
Chapter 93 imposes the additional requirement that the county board must 
believe that "such grading will enhance the value of such forfeited lands 
commensurate with the cost involved." This s imply means that before order­
ing grading of a parcel of tax·forfeited land the county board, exercising 
honest and sound discretion, must believe that the grading will result in an 
increase in value corresponding to the cost of the grading. 

Your fourth question is answered in the negative. 

Question 

(5) " Does it mean that the l'e·apPl'aised value of the graded lots 
should not in any event be less than the cost of the grading ?" 

Opinion 

While it is difficult to conceive of a case in which, if the county board 
exercises sound discretion, the reappraised value of a parcel of land would 
not be more than t he cost of grading, we cannot, in our opinion, say as a 
matter of law that such must always be the case. The question must be 
determined on the facts in each particular instance. Your fifth question is 
answered in the negative. 

Question 

(6) "Will you kindly inform me if the county board has any au­
thority to plat tax·forfeited lands for the purpose of sale?" 

Opinion 

The answer to your sixth question is found in the following provIsIon 
quoted from Minnesota Statutes 1945, Section 282.01, Subdivision 3: 

HIn classifying, appraising, and selling such lands, the county board 
may designate the tracts a s assessed and acquired, or may by resolu· 
tion provide for the subdivision of such tracts into smallel' units or for 
the grouping of several such tracts into one tract when such subdivi­
sions or grouping is deemed advantageous for the purpose of sale, but 
each such smaller tract or larger tract must be classified and appraised 
as such before being offered for sale. If any such lands have once been 
class ified, the board of county commissioners, in its discretion, may, by 
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r esolution, authorize the sale of such smaller tract or larger tract with­
out reclassification." 

Public Examiner. 
October 17, 1946. 

GEO. B. SJOSELIUS, 
Deputy Attorney General. 

f>2f> 

RELIEF ASSOCIATIONS 

181 
Firemen-Applicants-Association not entitled to arbitrarily decide in ad­

vance to reject applicants for admission receiving pensions from U. S. 
or other sources- L 1943, C 170. 

Facts 

"The Fire Department of the City of Austin is under Civil Service. 
For many years t he F iremen have had a Relief Association duly incor­
porated under the laws of the State of Minnesota and this Relief Asso­
ciation is now functioning. 

"The Relief Association through their duly elected officers have re­
cently notified the civil service commission of the Fire Department that 
they will reject any applicant for admission to the Relief Association 
wh.o is already receiving a pension from some other source. 

"Some of these men who have recently been hired on our local Fire 
Department are ex-servicemen who are receiving pensions from the 
Government for various disabilities but nevertheless were able to pass 
the examination, both mentally and physically, that is conducted by the 
Fire Commission and have been duly appointed as members of the Fire 
Department." 

Question 

HDoes a Relief Association duly organized in a city of the third 
class, such a s Austin, have the inherent power to reject from its mem­
bership any duly appointed member of the Fire Department by virtue 
of t he fact that he is already receiving a Government pension on dis­
ability 1" 

Opinion 

In Minn. Stat. 1941, provisions with reference to fire department relief 
associations appear in chapters 69 and 424. Because of the fact that a num­
ber of these statutes have been passed, very similar in provision but refer­
ring to different classes of municipalities, the statutor y arrangement is con­
fusing unless one checks back to the session laws to determine the origin 
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of each section. For instance, §§ 69.25-69.63 of Minn. Stat. 1941 refer 
entirely to cities of the first class, and §§ 424.01-424.29 refer entirely to 
cit ies of the second class. 

It is my understanding that the firemen's relief association in Austin 
was established pursua nt to the provisions of L. 1943, c. 170, which includes 
any city in t his state having a population of not less than 18,000 inhabi­
tants according to the most recent national census and not more than 20,000 
inhabitants. This opinion will, therefore, be given on that basis. 

Generally, it should be noted that the act contains very detailed pro­
visions as to the organization and operation of the association; provides that 
annual reports must be filed with the clerk of the city and the state auditor; 
provides for payment by the state auditor direct to the treasurer of the 
relief association of the firc insurance premium taxes paid by fire insurance 
companies upon premiums received by the various companies upon proper­
ties insured within the corporate limits of the city in which the association 
is located; provides for a tax levy of three-tenths of a mill by the city until 
the special fund reaches or exceeds $50,000, aiter which it shall be one­
tenth of a mill until it goes below $50,000, when the levy again becomes 
three-tenths of a mill, this tax money to be paid to the treasurer of the 
l'clief association; limits the disposition of funds; provides for disability 
payments and pensions and for death benefits to widows and children ; re­
quires that a board of cxaminers be established to make thorough investiga­
tions of and reports on all applications for membership and pensions, to 
include a competent physician; provides for examination of the records of 
the association by the public examiner and makes all payments made by 
any relief association exempt from garnishment, execution, or other legal 
process. 

Section 2 of the act provides: 

uSuch relief associations shall be organized, operated and main­
tained in accordance with their own articles of incorporation and by­
laws, by firemen, as herein defined, who are members of said fire de­
partment. Each such association shall have power to regulate its own 
management and its own affairs, and all a dditional corporate powers 
which may be necessary or useful; subject, however, to the regulations 
and restrictions of this Act, and other laws of this state pertaining to 
corporations, not inconsistent herewith." 

The following sections are pertinent on the question of membership: 

"Sec, 4. Every fireman as herein defined shall be eligible to apply 
for membership in the relief association in the city in which he is 
employed within the time and in the manner hereinafter set forth. 
Any such fireman desiring to become such member shall, not later than 
90 days from the time when he is regularly entered on the payrolls of 
such fire department, make written application for membership in such 
relief association on f orms supplied by such association, accompanied by 
one or more physician's certificate as required by the by-laws of said 
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association. After such application has been filed the board of examiners 
of the association shall make a thorough investigation thereof and file 
their report with the secretary of the association. Such application 
mus t be acted upon by the association within six months from the date 
applicant was entered on the payroll of the fire department. Provided, 
however. that no fireman who is more than 35 years of age when his 
application is filed can become a member of the relief association. 
except that such age limitation shall not apply on application for re­
instatement in such association. 

"Sec. 5. Each such firemen's relief association shall have the right 
to exclude all applicants for membership who are not physically and 
mentally sound, so as to prevent unwarranted Tisks for the association; 
and a dditional requirements for the entrance fees and annual dues for 
membership in the association may from time to time be prescribed in 
the by-laws of such association." 

In the first instance, the answer to your question is in the negative. 

These relief associations are not of the same character as ordinary 
mutual benefit societies, which have the absolute l'ight to determine who 
shall become members. In several states when laws of this character were 
first passed they were held to be unconstitutional. While the question has 
never been raised in Minnesota, such laws have been upheld in a number 
of states, including New York, upon the ground that these relief associa­
tions were in reality publ ic corporations. That they are such is clear from 
the preceding summary of the provisions of the act under which the asso­
ciation in question was organized. As public corporations, they must im­
plicitly observe not only the letter but the spirit of the law which creates 
them: The general purpose of this and similar acts was to provide fun ds 
for relief and pensions to be paid, not to any small, self-selected group, but 
to men rendering public service as firemen. The only purpose of § 6, supra, 
was, as the statute says, Hto prevent unwarranted r isks for t he association." 

While it is true that § 4 of the act, instead of stating, as docs Minn. 
Stat. 1941, § 69.22, with reference to relief associations of cities of over 
50,000 inhabitants, that all employees in the service of the fire department 
shaH be entitled to membership in a relief association that receives munici­
pal or state aid, simply provides t hat every fireman shall be entitled to 
apply for membership in a relief association, the remaining provisions of 
the act clearly contemplate that each application shall be thoroughly inves­
t igated by t he board of examiners provided for by the act and that there 
must be action by the association upon the application of each individual 
fireman. It would be absurd to contend that an association could make a 
blanket rule in advance predetermining action on every case falling within 
a general class. Furthermore, I am clearly of the opinion t hat the action 
to be taken in each case must be reasonable and not arbitrary, because of 
the public character of the association and the purposes of the act. 

To say that simply because a man has been rated as disabled by the 
Veterans Administration under the IJocts fel~tin~ to veterans makes him 
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disqualified from membership in a firemen's }'elief association is, to my 
mind, against public policy. It is a matter of common knowledge that 
many disabilities of veterans entiUing them to some form of pension do 
not at a ll disqualify those veterans from carrying on many of the ordinary 
occupations of life. Disabilities are rated on an average of all occupations. 

In my opinion, the r elief a ssociation mus t pass upon each application 
individual1y. and, if an applicant is to be rejected. it must be on the basis 
that his phys ical or mental condition is such that his election to member­
ship will present an unwarranted risk fo1' the association. Thus only can 
the obvious purpose of the law and public policy be served. If an associa­
tion could pass such a by-law or adopt s uch a rule as is here suggested, 
there is no reason why a small group could not pass such by-laws and rules 
as would permit a small body of men to enjoy all the benefits of taxes col­
lected for the benefit of a ll t hose rendering the public service which justi­
fies the imposition of the tax. 

Austin City Attorney. 
July 25, 1946. 

182 

WM. C. GREEN, 
Assistant Attorney General. 

688-M 

Firemen-Membership-(l) Deductions should be made from probationer's 
8aI8ry-(2) Deductions s hould be made from the beginning of employ· 
ment-(3) F ireman on probation may apply for membership- L 1943, 
C 170. 

Facts 

"The above named association has amended its Articles of Incor­
poration so as to obtain the benefits of Chapter 170 of the Laws of 1943 . 

"The rule in Aus tin has been fo r many years that a fireman after 
he is employed is on probation for a period of six months during which 
time he can be let go at any time at the discretion of the Chief of the 
Fire Department. At the termination of the six month probation per iod 
the Chief indicates whether or not the fireman shall become 'regular' 
on the force. 

"The city clerk takes the position that the fireman during his s ix 
month period of probation is not 'regularly entered on the payroll,' and 
consequently refuses to make payroll deductions for the relief fund 
from the wages paid to the said fireman during that period of six 
months." 

Question 1 

"In the light of Sections 3 and 4 of Chapter 170, Minnesota Laws 
t Qr 1943, is a fiI'eman 'regularly entered Qn the payroll' during his ~i~ 



338 MUNICIPALITIES 

month probation period so as to require payroll deductions by the City 
Clerk?" 

Opinion 

Under Section 3 of the law cited, a fireman is one who is (1) regularly 
entered on the payroll, (2) serving on active duty (or having charge of 
one or more of the companies), and (3) engaged in the business of fire 
fighting. It does not include substitutes and persons employed irregularly 
from time to time. 

A fireman on probation is regularly on the payroll. I think there is a 
di stinction between "being regularly on the payroll" and "being a regular 
fireman ." The term "regular fireman" is used to differentiate between a 
fireman who is past the probationary period and one who is not. The term 
IIregularly on the payroll" refers to whether the fireman's name is on the 
payroll list so that the city clerk issues to him a warrant at the end of 
each month as a matter of course. It at the end of the month he would in 
the usual course of events receive a check (without any further proceedings 
or action on his part) for his monthly salary, he is regularly on the payroll 
and deductions should be made from his salary if his application for mem­
bership in the Relief Association has been granted. If the probationer is 
required to file a claim for his salary at the end of each month, I would 
say that he was not regularly on the payroll. 

Question 2 

"If payroll deductions should be made during the period of proba­
tion shall they be made regularly commencing with the employment of 
the fireman, even before he has made application for membership in the 
Association, and shall they be made from his wages even though he 
may never apply for membership in the Association?" 

Opinion 

Whether deductions should be made depends on whether the fireman's 
name, be he a probationer or a regular fireman, is regularly on the payroll 
and whether he is a member of the Relief Association. 

Question 3 

"Maya fireman while on probation, apply for membership in the 
Association and is the Association required to act upon his application 
while he is still on probation?" 

Opinion 

I think that a fireman on probation could apply for membership in the 
Firemen's Relief Association within 90 days from the time when he is regu­
lal'ly entered on the payrolls, and that the Association should act upon his 
application within six months from the date he was entered on the payroll. 
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It would be inconsistent to hold that deductions could be made from a fire­
man's salary before he became a member of the Relief Association. But 
just as soon as he does become a member of the Relief Association, deduc­
tions should begin, if he is regularly on the payroll. A probationer, desir­
ing the benefits of the Relief Association, should promptly file his applica­
tion for membership t herein a nd it should be promptly acted upon by the 
a ssociation so that deductions can begin. 

RALPH A. STONE, 
Assistant Attorney General. 

Attorney for Austin's Firemen's Relief Association. 
October 8, 1945. 

183 

688-M 

Firemen - Pension - Eligibility of members for pension in certain cities -
Sick leave-MS1945, § 69.07, et seq. 

Facts 

An employee of the Virginia Fire Department entered the department 
and started active duty t herein on September 1, 1926. At that time he was 
40 years of age. On January 3, 1929, he was g ranted a leave of absence 
because of illness and from t hen on until January 1, 1930, spent most of his 
time in hospitals. During t his period he did not receive compensation from 
the city but paid his regular contributions to the association. On January 1 
of 1930 the employee returned t o work for the department. 

Question 

Whether or not, upon the f acts so recited, t he period from January 3, 
1929, to January I, 1930, should be included in calculating the employee 's 
eligibility for pens ion rights. 

Opinion 

In your letter you ref er to the Police and Fire Commission of t he City 
of Virginia and in order that there may be no confusion in regard to our 
opinion we want to have it strictly understood that our opinion is limited 
to the pension rights of the employee in t he Virginia Fire Department and 
a8 a member of the Virginia Fire Department Relief Association. 

The Virginia Police Relief Association and t he Virginia F ire Depart­
ment Relief Association are two separate and dis tinct corporations created 
and operating under separate and distinct statutes. Both of these associa­
tions likewise have adopted separate and distinct constitutions and by-laws. 
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Minnesota Statutes 1945, Section 69.07, in so far as the same is perti­
nent to your inquiry. provides as follows: 

H ••• a basic pension of $75.00 per month to each of its members 
who has heretofore retired or may hereafter retire, who has reached 
or shaH hereafter reach the age of 50 years, and who has done or here­
after s hall do active duty for 20 yea rs or more as a member of a volun­
teer. paid or partial1y paid and partial1y volunteer, fire department in 
t he rnunicip11lity where t he association exists • •••. n 

Language containing the same import as the quoted portion of the statute 
appears in Article lX , Section I, of the by-laws of the Virginia Fire Depart­
ment Relief Association and is as follows: 

"Any membcl' of this Association who has served or is serving in 
the Virginia Fire Department shall be placed on t he service pension 
1'011, upon his making application for the same, when he has complied 
with the following conditions: 

" He sha ll have done active duty for a period of twenty (20) yea rs 
or more, and shaH have arrived at the age of fifty (50) years or more, 
and shall have been or shall be entitled to be retired from t he service 
in the Fire Department; * * * /' 
The question arises as to whether or not t he employee referred to in 

your letter wns in "active duty" from January 3, 1929, to J anuary I, 1930, 
when, as you state, he spent most of his time in hospitals a nd during such 
time did not receive any compensation from the city. Black's Law Diction­
nry, 31'd Edition, defines "active," t hat is in action ; that demands actionJ 
the opposite of pnss ive, nnd in Funk & Wagnalls New Standard Dictionary 
"active" is defined as abounding in, exhibiting, or expressing action, as 
opposed to lacldng in action, or slugg ish. 

We do not believe t hat the employee mentioned was engaged in active 
duty from January 3,1920, to J anuary 1. 1930, so that this period of time 
should be included in calculating the employee's eligibili ty for pension rights. 
We recognize that the matter of determination of a member's pension r ights 
is a mattet" for determination by t he Board of Trustees of the Virginia Fire 
Department Relief Association a nd such determinat ion must be made upon 
all of the existing facts and circumstances. However, it seems clear to us 
upon the facts submitted a nd the obvious meaning of t he words "active 
duty" that a member who, as stated in your letter, spent most of the time 
from January 3, 1929, to January 1, 1930, in hospitals and did not receive 
compensation from t he city should not be entitled to have such period of 
time included in determining his eligibility for pension rights. 

Virginia City Attorney. 
July 29, 1946. 

VICTOR J. MICHAE LSON, 
Special Assistant Atto rney General. 

688-M 
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184 
"I 

Firemen - Pension - Payment in larger amount permitted only so long as 
special fund exceeds $65,OOO-MS1945, §§ 69.07, 69.08. 

Facts 

The city of Virginia is a third class city. Its assessed valuation is in 
excess of $12,000,000. It has an organized fire department and a Firemen's 
Relief Association. The Relief Association is authorized to pay pens ions. 

I gather from your letter of the 4th that at one time the special fund 
of the Firemen's Relief Association exceeded $65,OOOj that when it did 
exceed $65.000, the by-laws of the association provided for payment of pen­
sions of $75 per month and in excess of that amount; t hat accordingly the 
Relief Association has been paying pens ions in excess of $75 per month. 
At the present time the Relief Association fund has been reduced to approxi­
mately $59,000. 

Question 

May the Retief Association continue to pay the $75 per month, or any 
sum above that up to the maximum of $96 per month to qualified pen­
s ioners? 

Opinion 

The applicable statute is Minnesota Statutes 1945, Sections 69.07, 69.08 
(Laws 1935, Chapter 153, as amended by Laws 1939, Chapter 434, Mason's 
Supplement 1940, Sections 3728-1-2). That statute provides that in such a 
city as yours the Fire Department Relief Association when its special fund 
shall have reached the sum of $65,000, may pay a basic pension of $75 a 
month, and certain increases above $75 per month not exceeding $96 per 
month. 

The question for consideration is what is meant by t hese words "when 
its special fund · •• shall have reached the sum of $65,000"? 

I construe t hese words to mean that when the fund has reached the sum 
of $65,000, the city may then begin to pay the increased pensions, and that 
when the fund falls below that figure it may no longer pay the increased 
pensions. 

This matter should be taken care of by by-law adopted by the associa­
tion so as to provide for the automatic reduction of t he pension to the 
legal level when the fund falls below $65,000. 

Virginia City Attorney. 
October 5, 1946. 

RALPH A. STONE, 
Assistant Attorney General. 

688-M 
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185 
Firemen - Pens ion - Payment of in a lump sum - Fixing maximum for­

Amendment of by-Iaws-L 1945, C 560. 

Facts 

The request for an opinion comes from the Grand Rapids Fire Depart­
ment Relief Association. The by-laws of that association provide for the 
payment of a monthly pension to a member who complies with the statute 
and the conditions requisite to r etirement upon a pension. These conditions 
arc set up in the statute and in the by-laws. It is the present intention to 
amend the by-laws so as to provide for the payment of a lump sum pen­
sion , pursuant to the amendment adopted in 1945. See Laws 1945, Chapter 
560. 

Question 1 

"If the by-laws are amended to provide for a lump sum payment 
could the amendment to the by-laws provide that there be deducted 
from such lump sum payment the amount any individual has hereto­
fore received by reason of monthly pension payments 1" 

Opinion 

The answer is in the negative. By completing the requirements for 
retirement on pension, the pensioner has completed his part of the contract 
with the association, which contractual relationship exists between the 
association and the pensioner. The pemsioner has earned and is entitled to 
be paid his pension in accordance with the by-laws in existence during his 
term of service. That contract cannot be altered by a subsequent amend­
ment of the by-laws without the consent of the pensioner. 

Question 2 

"Would it be possible to include in the amendment to the by-laws 
a provision limiting to a maximum number of years of service for 
which a pension would be paid 1 II 

Opinion 

The amendatory language of the statute follows : 

"Any such fire department relief association where the majority 
of its members are volunteer firemen may provide in its certificate of 
incorporation or by-laws for a service pension in an amount not ex­
ceeding $100.00 per year of service to be paid in a lump sum where the 
retiring member qualifies for a service pension under the provisions 
hereinbefore set forth." Laws 1945, Chapter 560. 

There must be provided some formula for determining the amount of 
the lump sum payment in each case. The amount to be paid cannot be left 
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to the discretion of the trustees. The board of trustees could not pay more 
to one man than to another under like conditions. Therefore I construe the 
statute t hat the by-laws may provide for the payment of a lump sum pen­
sion to be determined and arrived at by multiplying a stated amount for 
each year of service by the number of years of s uch service. 

If the members wish to fix a maximum for the lump sum payment, I 
think it would be proper to add a provis ion to the effect that the lump 
sum paid shall never in any case exceed a certain amount of money. 

For example, the by-laws could provide that a retiring member be 
paid in a lump sum a pension of $20.00 for each year of service, provided, 
however, tha t the total amount to be paid should never in any case exceed 
the sum of $500.00. The figure s used are by way of illustration only. 

RALPH A. STONE, 

Grand Rapids Village Attorney. 
September 13, 1945. 

186 

Assistant Attorney General. 

198-B-6-a 

Policemen- Fund- General fund may be expended as provided for in articles 
of assoc iation, by-laws. or by action of members at appropriate meet­
i ngs- L 1943, C 521 , §§ 2 and 10. 

Facts 

The Police Department of South St. Paul maintains a policemen's r elief 
a ssociation pursuant to Laws 1943, Chapter 52l. Attention is cal1ed to the 
provisions of Section 10 of t hat chapter, providing for an association special 
fund a nd its general fund . As to t he general fund, the section in question 
provides : 

"All money received from other sources shall be deposited in the 
general fund, and may be expended for any purpose deemed proper by 
such association," 

Question 

Whether it would be permissible to appropriate moneys from the gen­
eral fund and dis t ri bute t he same among the members of the association 
as a c10thing allowance or other personal benefits of the members , 

Opinion 

Section 2 of Chapter 521 provides: 

"Each s uch relief association shall be organized, operated, and 
maintained in accordance with its own articles of incorporation and by-
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laws, by policemen, as hereinaftcl' defined, who arc members of said 
police department. Each association shall have the power to regulate 
its own management and its own affairs, and all additional corporate 
powers which may be necessary or useful; subject, however, to the 
regulations and restrictions of t his act, and other laws of this state 
pertaining to corporations, not inconsistent herewith." 

Section 9 of the act provides, among other things, that each relief asso~ 
ciation shall have full and permanent charge of, and the responsibility for 
the proper management and control of. all funds that may come into its 
possession. 

While t here are definite restricticms in the act upon the expenditure of 
moneys in t he special fund, there are, as you state, no res trictions upon 
the expenditure of funds properly deposited in the general fund, except that 
they may be expended for any purpose deemed proper by the association. 

Similar provisions have been present in firemen's relief association acts 
for a number of years, but there appear to have been no opinions given as 
to any limitations upon the use of the general fund. 

[ am of the opinion that moneys in t he general fund can be expended 
for any purposes provided for in the articles of association or by-laws or 
for any purpose that may be authorized by the association at an appropri­
ate meeting of the membership. The legislature saw fit to restrict the use 
of the special fund, which is derived from taxation and compulsory deduc­
tions from salary, and its failure to make any restrictions with reference to 
the use of the general fund indicates that the expenditure of that fund is 
entirely within the discretion of the association. This does not mean that 
the officers can make such expenditures as they may see fit. The disposition 
of the fund should be a matter of action of the membership and evidenced 
as above indicated. 

South St. Paul City Attorney. 
October 16. 1945. 

187 

WM. C. GREEN. 
Assistant Attorney General. 

785-M 

Policemen-Membership-Refunds-Organized under General Statutes 1927, 
Ch. 58, and reincorporated under L. 1931, Ch. 48. M.M.8. 1940, Sees. 
1264·6 to 1264-13. inclusive, not authorized to refund members voluntary 
payments made upon termination of membership. 

Facts 

"The Police Department of the Vi11age of Hibbing have incorporated 
a Policemen's Relief Association pursuant to Chapter 48, Laws of 1931 
and acts amendatory thereto. For the purposes of creating a Pension 
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Fund, each member of the Policemen's Relief Association contributes 
2% of his monthly pay. The Village Council appropriates from the 
police relief levy the sum of $7,000 per annum to the Police Pension 
Fund. In the event of separation from the Police Force, there is no 
provision in the Act creating a Policemen's Relief Association for re­
funding the amount of contributions made by the members which re­
sults from the 2% payroll deductions." 

Question 

"In view of the foregoing, is a member of the Policemen's Relief 
Association who severs his employment before becoming eligible for a 
pension ent itled to a refund to the extent of contributions made by him 
to the Pension Fund?" 

"I assume your answer to the foregoing question will also answer 
the question whether a returning serviceman who contributes to the 
Pension Fund, a lump sum equal to the aggregate payments for the 
months that he failed to contribute because of military service, becomes 
entitled to a refund of such payment in the event he permanently sepa­
rates from t he Police Department." 

Opinion 

Before answering your questions it is deemed necessary, in view of 
the confl ict that appears in letters heretofore written for opinions to this 
office and answers thereto by this office concerning the rights of the Police­
men's Relief Association of your village, and the particular laws under 
which s uch association was incorporated and has functioned, to determine 
the laws that are applicable. 

It now appears that your association was originally incorporated under 
General Statutes 1923, Chapter 58, and that subsequent thereto your asso­
ciation amended its articles of incorporation and thereupon adopted Laws 
1931, Chapter 48. This last mentioned law was amended by Laws 1933, 
Chapter 122, and by Laws 1939, Chapter 304. This law, as amended, con­
stitutes sections 1264-6 to 1264-13, Mason's Minnesota Statutes, 1940 Sup­
plement. The last mentioned statute is applicable and governs your asso­
ciation. You have submitted the Articles of Incorporation and the By-Laws 
of you r association. 

In some of the correspondence transpiring between your office and this 
office, reference has been made to M. M. S. 1940 Supplement, §§ 1264-13% 
to 1264-131hj as being applicable to your association. In order that this 
matter may be made clear you are now advised that the last mentioned 
statute does not apply to your association. This statute, § 1264-13* is 
applicable to any village having a population in excess of 5,000 and a valu­
ation in excess of $8,000,000, exclusive of monies and credits, and having a 
Fire Department Relief Association organized under the laws of this state 
and authorized to pay pensions under Mason's Minnesota Statutes of 1927, 
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Sections 1919 and 1920 and sections 3723-3728, inclusive, or any amendments 
thereof. Your association having been reorganized under Laws 1931, Chap­
ter 48, as amended, does not come within the sections above mentioned and 
underscored in section 1264-13lh, supra. That section, 1264-13'h and fol­
lowing sections to 1264-13¥.d constitute Laws 1936, Chapter 192. 

Returning now to the first question that you have asked, I find no pro­
vision in the statute nor in your by-laws which would authorize your asso­
ciation to refund to a member, who has severed his membership. the con­
tributions made by such member to the pension fund . 

An examination of the by-laws of your association shows that Article 
VI, provides for two funds, a general and a special fund . Section 2, which 
pertains to the special fund, provides as follows: 

"This fund shall be expended only for the purpose of paying pen­
sions and benefits under and pursuant to the laws of the State of Min­
nesota, the Articles of Incorporation of this Association and the By­
Laws thereof, and also the expenses of the Association incident thereto. 
Upon the dissolution of this Association all moneys in the special fund 
shall be turned over to the Village of Hibbing to be used only in the 
manner provided by law." 

The proviso, and also the expenses of the association incident thereto, could 
not be construed so as to permit a refundment of the contributions made 
by one while a member of the association. 

Section 3 of said Article VI relates to the general fund and provides in 
part as follows: 

"This fund may be expended in paying the expenses of the Asso­
ciation and for all other purposes other than the payment of relief, 
service and disability pensions as provided by law and the expenses of 
the Association incident thereto." 

This quoted portion, I believe, is broad enough so as to permit refundment 
of benefits paid by one while a member of the association who thereafter 
severs his membership, if it were not for the provisions contained in Article 
XI, Section 4. This section provides in part as follows : 

H Any member • • • who severs his connection with the Police 
Department of the Village of Hibbing for any reason, shall hereby for­
feit his membership in this Association." 

It seems to me that when forfeiture occurs by reason of the quoted por­
tion from Section 4 or for other reasons as therein provided, it is not con­
templated by this section that such member is entitled to a refundment of 
the contributions made during his membership. 

For the reasons heretofore stated your first question is answered in the 
negative. 

Answering your second question, I am unable to find any prOVISIOn 
which would place a returning serviceman in any different position than 
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other members, and for that season your second question is likewise an~ 
swered in the negative. 

Hibbing Village Attorney. 
June 11, 1946. 

TOWNS 

188 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

785-M 

Dissolution-Disposition of town property- MS1941, §§ 365.10, Sd. 8, 366.45. 

Facts 

In a certain town within Lake county. at its annual March meeting, the 
electors thereof voted to dissolve such town and a certi fied copy of the reso­
lution of dissolution has been presented to the county board as provided by 
Minnesota Statutes 1941, Section 365.45, but the county board has not adopted 
the resolution dissolving such town. The town officers arc still functioning, 
apparently to wind up the undisposed of t own affairs, and the town is the 
owner in f ee of certain lands, the title thereto being in the town in fee simple; 
this particular tract of land is wild and unimproved and was established as 
a public park at an annual town meeting of the electors. 

Question 

"(a) By their vote dissolving said Town, did the electors authorize 
the abandonment of said Park? U 

Opinion 

I do not believe that the electors by voting to dissolve the town thereby 
abandoned the use of the park for public purposes. I think that the title 
to these premises is in the town, and upon dissolution the title thereto 
passes to the state and not to the county. The town is a creation of the 
state and not the county, and when the town ceases to exist as an agency 
the title to its property the,reupon vests in the principal or in the state. 
43 C. J. 175 ; Meriwether v. Garrett, 102 U. S . 472, 501, 26 L. Ed. 197. 

Question 

44(b) Can the Town officers now se1l said Park land ?" 

Opinion 

This question is answered in the negative. The town officers do not 
have authority to sell and dispose of real or personal property without 
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first being authorized to do so by the electors. Minnesota Statutes 1941, 
Section 365.10, s ubdivision 8. 

Question 

j,(c) Will the County Board be able to sell same under Section, 
373.01-3 and 376 .18-12, after the formal dissolution of the Town, and 
when the Town becomes a part of unorganized territor y in the County?" 

Opinion 

Our answer to your first question disposes of this question. The county 
board does not become vested with the title to this property upon the disso­
lution of the town and thel'efol"e th~ county may not sell the same. 

Lake County Attorney. 
June 10, 1946. 

189 

VICTOR J . MICHAELSON, 
Special Assistant Attorney General. 

441-B 

Property-Disposition-Dissolution- l\1S1941, §§ 366.45 to 365.49. 

Facts 

The electors of a certain town in Lake county, at the annual March 
meeting, voted to di ssolve such town pursuant to Minnesota Statutes 1941, 
Section 365.45, and a certified copy of the r esolution of dissolution has 
been presented to the county board but the county board has not adopted 
a resolution dissolving such town. The town officers of such town are still 
functioning, apparently for the purpose of winding up the undisposed of 
town a ffairs, and the town is the owner in fee of certain land described, 
which tract of land is wild and unimproved but the same was established 
as a public park at an annual meeting of the town electors; at t he annual 
town meeting held in March of this year the electors authorized the town 
officers to sell certain land which, as recited, was designated by the electol's 
as a public park but has never been used for such purpose, 

Question 

"(a) Did said vote at the Town Meeting constitute an abandon­
ment of said Park '!" 

Opinion 

It is apparent from the facts stated that t he particular tract of land 
under consideration was never used for a public park. This land apparently 
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still remains in a wild state of nature; the town owns the fee title to this 
land and it is not held by the town in trust for park or other public purposes. 

On the basis of these facts I believe that t he action of the electors 
in authorizing a sale of this property withdrew from t he public the use of 
t he property for park purposes. There being no need for the use of this 
la nd for such purposes it was ent irely within t he power of the electors to 
authorize its sale. 

In McQuillin Municipal Corporations, Second Edit ion, Revised Vol. 3, 
page 1026, Section 1242, i t is stated: 

"All property h eld by the city in f ee s imple, w ithout limita tion or 
restriction as to its alienation, may be disposed of by the city at any 
t ime before it is dedicated to a public use. In other words, the city has 
t he right to sell or dispose of property, real or per sonal, to which it 
has the absolute t itle and which is not affected by a public trust, in 
substantially the same manner as an individual unless restrained by 
statute or charter; and this power is an incidental power inherent in 
all corporations, public or private. Thus, land held by the city in full 
use and ownership-e. g., commons acquired by confirmation under Act 
of Congress- may be sold when no longer needed for public use. So 
land bought for a public purpose, if not actually so used, cannot be 
said to be affected by a public trust, and hence may be sold." 

Question 

"(b) Can the Town officers now sell said Park land 1" 

Section 365.45 provides in part as follows : 

Opinion 

"Upon the adoption of the resolution by the county board such 
town shall be dissolved and no longer entitled to exercise any of the 
powers or functions of an organized town." 

From your letter it appears that the county board has not as yet adopted 
a r esolution dissolving the town, and consequently. until the county board 
has so acted I believe that the town officers may still function as such. The 
electors having granted authority to sell and dispose of the tract of land 
involved, I believe that the town. officers may sell the same. Of course, the 
town officers may not give away township property. The town officers 
should obtain the best price obtainable for this land. 

Question 

U(c) Will the County Board be able to sell same under Sections 
373.01-3 and 375.18-12, after the formal dissolution of the Town, and 
when the Town becomes a part of unorganized territory in the County?" 
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Opinion 

There are seveat statutes which r elate to the dissolution of towns. 
Minnesota Statutes 1941, Sections 368.44 to 368.46, being Laws 1925, Chap­
ter 183. relate to the dissolution of a town, but this law contains no pro­
vision relative to the disposition of real estate owned by such town. 

Sections 368.47 to 368.49 constitute Laws 1925, Chapter 40, as amended 
by Laws 1933, Chapter 377, Laws 1935, Chapter 342, and Laws 1937, Chap­
ter 41 9, which acts provide that the county upon the dissolution of a town 
shall acquire any telephone company Or other business that was conducted 
by such town. There is no specific provision in this law which relates to 
the disposition of real estate owned by the town. 

The general rule of law is that where there is no statutory prOVISIon 
relative to the disposition of town property upon dissolution, the title thereto 
vests in t he state . See 43 C. J. 175; Meriwether v. Garrett, 102 U. S. 472, 
501, 26 L. Ed. 197. 

However, the action to dissolve the town involved in your inquiry was 
taken pursuant to Section 365.45, supra. This section is a part of Law8 
1931, Chapter 96, as amended by Laws 1933, Chapter 235. Section 365.49 
provides: 

"Any property, real or personal, of such town which is needed for 
county purposes shall become the property of the county but the rea­
sonable value thereof, as determined by the county board, shall be cred­
ited to such town and used for the purpose of paying off outstanding 
bonds, warrants, or judgments. Any other property of such town shall 

"become the property of the county without any allowance being made 
therefor. Any surplus funds of the town, after an obligations have been 
paid, shall be credited to the general fund of the county." 

From the quoted section it seems clear that any real or personal property 
of such town which is needed for county purposes shall become the property 
of such county, but the reasonable value thereof t o be determined by the 
county board shall be credited to such town and used for the purpose of 
paying outstanding bonds, warrants, Or judgments. No doubt if the county 
board passed a resolution reciting that any real or personal property of the 
town was needed for county purposes, then the county would become pos­
sessed of the title thereto under the sections last referred to. This section 
furth er provides that "Any other property of such town shall become the 
property of the county without any allowance being made therefor." It 
seems clear that any other town property not otherwise disposed of would 
pass to the county under the quoted portion of the last mentioned section. 

Section 373.01, subdivision 3, empowers the county to sell, lease or con­
vey any real or personal estate owned by the county, and it is my opinion 
that if the town officers do not sell and dispose of this property before the 
county board adopts a resolution of dissolution, then the title thereto would 
pass to the county under Section 365.49 and thereupon the county would be 
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authorized to sell and dispose of the same pursuant to Sections 373.01 and 
375.18. 

VICTOR J. MICHAELSON, 

Lake County Attorney. 
June 17, 1946. 

Special Assistant Attorney General. 

441-B 

SOCIAL WELFARE 
CHILDREN 

190 
Aid-Father-Parental care inc:ludes care other than financial support­

MSl941, § 256.12, Subd. 14. 

Facts 

"Pennington County now has an able-bodied man whose wife re­
cently passed away and left him with six small children applying for 
this aid. While the wife was alive there was no need for this assistance. 
She supplied all of the care for the children in the way of cooking, 
mending, etc., while the husband supplied the necessary support. Now 
t hat the wife has passed away, his wages which are normal wages are 
insufficient to provide for the additional cost of a housekeeper. - • - II 

Question 

Whether the father, assuming all other eligibility factors are met, 
qualifies for A. D. C. 

Opinion 

In order to qualify for A. D. C. the child must have been deprived of 
Hsupport or care" and must satisfy other conditions not pertinent to your 
inquiry. Minnesota Statutes 1941, Section 256.12, Subdivision 14. In my 
opinion H care," as used by this statute , includes parental care as distin­
guished from financial support. Consequently, if a child is deprived of that 
care by reason of the death of the mother, and if the other eligibility re­
quirements are satisfied, a grant of A. D. C. may properly be allowed. 
Whether a child is so deprived is a question of fact to be determined by 
the proper administrative authorities. 

Pennington County Attorney. 
March 1, 1946. 

KENT C. van den BERG, 
Assistant Attorney General. 

840-A-6 
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191 
lI1egitimacy proceedings-May be instituted aUcr death of illegitimate child 

or where chiJd is stillborn- MS1945, §§ 257.18, 257.21, 257.23, 257.24. 

Question 

Can illegitimacy proceedings be instituted where the child is stillborn? 

Opinion 

It appears from the facts stated that the expenses involved in connec­
nection with the birth of the child had been paid by relatives of the mother 
except an item of $10 incurred by the county welfare board. Whether the 
$10 item incurred by the county welfare board is an item chargeable against 
the putative father of the child does not appear from your letter. However, 
even though it were a proper item of charge the interest of the county or 
state would apparently be limited to the $10 expense item incurred by the 
county welfare board. 

Minnesota Statutes 1945, Section 267.18, providcs in part that " If a 
woman is delivered of an illegitimate child" the county board of the county 
where she resides, or a member thereof, or the division of social welfare, 
or certain othcl' persons may apply by complaint to a justice of the peace 
to inquire into the facts and circumstances of the case. Such a complaint 
shall be filed and further proceedings had either in the county where the 
mother resides 01' in the county of the alleged father, or in any county 
where the chi ld may be found , if it is likely to become a public charge 
therein. The next section relates to the complaint being made by the mother 
and in part states: 

HOn complaint being made to a justice of the peace or a municipal 
court by any woman who is delivered of an illegitimate child, or preg­
nant with a child which, if born alive, might be illegitimate." 

Neither of these sections specifically refer to an illegitimate child born 
alive or stillborn. The purpose of these statutes is to charge the putative 
father with the support of such child, as well as certain other expenses in­
curred in connection therewith when such alleged father has been adjudged 
to be the father of such illegitimate child. Section 257 .21 provides for fur­
nishing a bond by the person alleged to be the father of such illegitimate 
child. 

Section 257.24 makes prOVISIon whereby the mother can recover in a 
civil action against the adjudged father of the child certain expenses in­
curred by her, together with maintenance for not more than eight weeks 
next prior and not more than eight weeks thereafter, and for the burial of 
the child. However, the statute last mentioned provides that such civil 
action may be maintained by the mother in the event of judgment of pater­
nity as provided in Section 257.23. The action brought by the mother is a 
civil action. This is likewise true of the proceedings instituted to have 
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paternity determined, although such proceedings are somewhat quasi crim­
inal in nature. 

We have found no decision which bears specifically upon the question 
which you have submitted. However, the general rule which follows the 
decision of courts in states having statutes similar to our own is to the 
effect that where the proceedings have been instituted and are pending, the 
death of the child does not abate such proceedings. See 30 L. R. A. (New 
Series), 1166. In Hanisky v. Kennedy (Neb.), 56 N. W. 208, the court held 
that the death of the child did not abate the proceedings instit uted to prose­
cute the father of a bastard child under the statutes of Nebraska. In that 
case the court said: 

liThe complainant was, if successful, entitled to recover the costs 
expended by her, and the reasonable costs of maintaining the child dur­
ing its life. But we think this statute should be liberally construed, 
and in such a case as this the term 'maintenance' is broad enough to 
include the necessary expense incident to the birth of the child, such 
a s the employment of nurse, midwife, and physician, and a decent burial 
of the infant." 

By a nalogy it would seem to us that under our statutes the death of 
the child or a child if stillborn, would not preclude the institution of pro­
ceedings under our statutes to have the paternity of such child established. 
When such paternity has been established, then the mother would be en­
titled to bring a civil action to recover expenses and other items, including 
the cost of the burial of the child, as provided in Section 257.24, supra. 

Anoka County Attorney. 
November 5, 1946. 

COUNTY BOARD 

192 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

840-C-2 

Executive Secretary-Salary to be fixed by county welfare board in accord­
ance with compensation plan adopted by director of social welfare­
MS1941 , §§ 393.04, 393.07, Subd. 5. 

Question 

Whether there is any limitation in the amount of salary which the 
county board can fix for the executive secretary of the welfare board. 

Opinion 

Minnesota Statutes 1941, Section 393.04 provides: 

"The board shall appoint an executive secretary and such assistants 
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and clerical help as it may deem necessary to perform the work of the 
board. The appointment of the executive secretary shall be made in 
accordance with rules and regulations to be adopted by the director of 
social welfare " " " . His salary shall be fixed by the county welfare 
board, " " " ." 

Section 393.07, Subdivision 5, provides: 

"The director of social weJfare shall have authority to require such 
methods of administration as arc necessary for compliance with re· 
quirements of the federal social security act, as amended, and for the 
proper and efficient operation of all welfare programs. This authority 
to require methods of administration includes methods relating to the 
establishment and maintenance of personnel standards on a merit basis 
as concerns al1 employees of county welfare boards * • • . The director 
of social welfare shall exercise no authority with respect to the selec­
tion, tenure of office, and compensation of any individual employed in 
accordance with such methods ." 

The Federal Social Security Act, U .s.C.A. Title 42, § 302, relating to 
state old age assistance plans, provides that: 

HA State plan for old-age assistance must· •• (5) provide such 
methods of administration (including after January 1, 1940, methods 
relating to the establishment and maintenance of personnel standards 
on a merit basis, except that the Board shall exercise no authority with 
respect to the selection, tenure of office, and compensation of any 
individu.l1 employed in accordance with such methods) as are found by 
the Board to be necessary for the proper and efficient operation of the 
plan; •••. n (Boldface type supplied.) 

Sub-chapter III of the Social Security Act, Section 503, relative to 
grants to states for unemployment compensation administration, contains 
substantially the same language as Section 302. 

Sections 602 and 703, respectively dealing with state plans for aid to 
dependent children, and for matel'nal and child health services, contain the 
same language. 

The Standards for a merit system of personnel administration in state 
employment security and state public assistance agencies embodying the 
rules and regulations adopted by the federal social security board, contain 
among other regulations a plan of compensation for all classes of positions 
in the state agency. Under this federal regUlation s uch plan will include 
salary schedules for the various classes in which the salary of a class is 
adjusted to the responsibility and difficulty of the work. The plan provides 
for a salary range for each class to consist of minimum, intervening and 
maximum rates of pay, to provide for salary adjustments within the range. 
The plan will further provide that consideration will be given to prevailing 
rates for comparable positions in other state departments; for salary in­
creases based upon quality and length of service, and that salary laws and 



SOCIAL WELFARE 355 

regulations unif ormly applicable to departments of state government will be 
g iven consideration in t he formulation of the compensation plan. 

The Attorney General has previously approved rules and regulations 
adopted by the director of social welfare purs uant to Laws 1945, Chapter 
452, which r ules have been filed with t he Secretary of State and include a 
compensation plan and have now the force and effect of law. 

While I believe t he director of social welfare has no authority to deter­
mine what compensation anyone individual person may be paid under the 
compensation plan and t hat the county welfare board may fix t he salary of 
the individua l, I be lieve that the pay of such individual must be confin ed 
within the limi ts of the compensation plan heretofore filed and approved. In 
my opinion the,re is sufficient authority in Section 393.07, Subdivis ion 5, for 
t he director of social welfare to adopt such a compensation plan in compliance 
with the requirements of the federal social security act and, with respect 
to your first question, the answcr is that the salary of the executive secre­
tary may be fi xed by the county welfare board, but must be wit hin the limi­
tations of the salary range for his classification, as established by the merit 
plan and the compensation plan heretofore adopted by the director as re­
quired by the federal act and rules and regulations pursuant thereto. 

As to the authority of the county welfare board to pay the executive 
secretary for accounting work necessary to be performed by him in addition 
to his compensation for the duties performed a s execut ive secretary, my 
answer must be in t he negative. 

An examination of the specifications for the position of execut ive sec­
retary I, II and III, adopted by t he director of social security, reveals that 
under the examples of work prescribed for the position, all three classifica­
tions provide for the preparat ion of t he annual budget reques ts for pre~­
entation to the county welfnre boards, the preparat ion of statistical and 
financial reports for interested county, stnte and federal authorities, etc., 
and executive secretary IV directs the preparation of financial s tatement s 
and assists the county welfare board in interpreting financial needs of the 
board of county commissioners, analyzes budget statements and makes regu­
lar and periodical reports and prepares an annual report of t he expenditures 
nnd activities of the county welfare board. 

It would seem to me, therefore, that the accounting work necessary to 
the proper running of the welfare agency is incident to the duties to be 
performed by the executive secretary in all four classi fications, and I do 
not believe that the county welfare board could on t hat basis alone author· 
ize and pay additional compensation to the executive secretary. 

Nobles County Attorney. 
February 13, 1946. 

SAM W. CAMPBELL, 
Special Assistant Attorney General. 

125-A-64 
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OLD AGE ASSISTANCE 

193 
Claim-County has claim against estate of deceased recip ient-Funds which 

came to deceased recipient by inheritance are not exempt from t he pay­
ment of debts of deceased. 

Facts 

jjOne M. C., an old age recipient of Martin County died intestate 
on the 23rd day of June, 1944. She was a resident of Martin County at 
the time of her death and had received old age assistance in the total 
amount of $1,387.00. She had received $835.00 between November of 
1936 and January 1st of 1940 and the balance of $552.00 between Janu­
ary 1, 1940, and December 31, 1941. 

"A petition was filed in Probate Court for Martin County, Minne­
sota, for a special adminis tration pursuant to which a special adminis­
trator was appointed and an Inventory and Appraisement was there­
after filed. In this inventory her property was inventoried and ap­
praised as follows: 

"Miscellaneous household goods and furniture ............................. $ 250.00 
U. S. Government bonds........ ......................... ..... .... .. ....... ................. 75.25 
Checking account in Sherburn National Bank of Sherburn, 

Minnesota ......... ..... ........ .... ...... .................................. ................... 276.10 
Checking account in Emmett County State Bank of Esther-

ville, Iowa .... .......... ................... ........................... .......................... 2,000.00 

Total ... ......... .... ... .............. ............... ......... .. ...... ...... ........ .......... ....... $2.601.35 

"Later a petition was filed for a general administration and she has 
but one heir, namely, a son who lives in Easton, Minnesota. No inven­
tory has as yet been filed in the general administration although the 
appointment of a general administrator was made on December 21, 
1944. 

"The County has tiled a claim for its full amount of $1,387.00. 

HThe contention of the administrator now is that the $2,000.00 
shown in the inventory constitutes an inheritance and that the distri­
bution to M. C. was made in July of 1941j that the County would have 
no lien for any moneys received by the old age recipient which can be 
collected from this inheritance. 

"The old age recipient, who is also the decedent in this case, did 
not notify the Martin County Welfare Board of this inheritance but 
the Welfare Board learned about it at the end of the year 1941 and 
when it knew that she had this money they discontinued her old age 
pssistance. 
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"Nothing is stnted in t he inventory in the special administration 
that this so-called inheritance is such. It is merely set forth as so much 
cash in the bank at Estherville, Iowa," 

Questions 

"Does Martin County have the rig ht to collect its claim in full 
against the estate of M. C. irrespective of t he fact that a part of the 
property inventoried did come from an inheritance? Does the fact that 
this money is intermingled with her other property make any difference 
so that it has lost its identity as an inheri tance?" 

Opinion 

Laws Extra Session 1936, Chapter 95, Section 15, as a mended by Laws 
1939, Chapter 315, Section I, Mason's Supplement 1940, Section 3199-25, 
Minnesota Statutes 1941, Section 256.26. makes t he amount paid for old age 
assistance under the present or any previous law a claim against the estate 
of t he r ecipient of old age assistance. I know of no reason why the fact 
that a deceased rec ipient came into possess ion of a pa r t of his estate by 
inheritance would render t hat part of the estate immune from the payment 
of t he debts of the decedent. There is nothing in you r letter that would 
enable me to hold t hat any part of the estat e of the deceased recipient is 
exempt property. 

Speci fica lly answering your questions, I would say that in my opinion 
the county claim should be a llowed, and that the fact that the moneys be­
longing to the estate have been comming led into one common fund does not 
render any part of the estate for t hat l·eason exempt from the payment of 
thi s claim. 

Martin County Attorney. 

December 3, 1945. 

194 

RALPH A. STONE, 
Assistant Attorney General. 

521-G 

Lien-Foreclosure-When may be foreclosed-Choice of remedy in s uit to 
foreclose lien, s tate should be named plaintiff - MS1945, §§ 256.26, 
525.145, 525.63, 540.02. 

Facts 

The county has an old age assistance lien on real estate which consti­
tuted t he homestead of a deceased person whose estate is now being admin· 
istered in t he probate court. The s urviving wife has abandoned the home. 
She has means and r esides in an old people's home where she pays her way. 
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The taxes for four years are delinquent. The building which constituted the 
home is not insured. In 1947, the real estate will go on t he forfeited tax list. 

Questions 

1. Would the county be justified in foreclosing the lien at this t ime ? 

2. Would i t be bette.r to have the repl'esentative~ sell the homestead 
under license from t he probate court? 

3. If suit to foreclose is the proper thing, then who is the plaintiff, 
the county of Grant or t he welfare board 1 

4. Has there been a sup reme court decision on t he question of the 
foreclo sure of an old age assistance lien where the surviving spouse is s till 
living? 

Opinion 

M. S . 1945, Sec. 256.26. Subd. 8, provides that s uch lien shall not be 
enforced against the homestead of the lienor while occupied by his surviv­
ing spouse, or minor child ren. The facts stated show not only that the home­
stead is not so occupied but they also show that the homestead is abandoned 
by the widow. Relying upon that fact, it is my opinion that there is no 
prohibition against the foreclosure of the lien. 

Whether it is better that the lien should be foreclosed or t hat proceed­
ing s hould be taken in the probate court for the sule of the homestead 
a ppears to be merely a choice of procedu re. But the homestead is not an 
asset of the estate. M. S. 1945, Sec. 525.145. The homestead is exempt from 
the payment of the debt of the deceased. Gowan v. Fountain, 50 Minn. 264, 
267. So, it appears to me that as an asset of the estute, the homestead 
could no t be sold through proceedings in the probate court. It is provided 
in M. S. 1945, Sec. 525.63, t hat t he homestead of a decedent when t he spouse 
takes any interest therein ••• sha ll not he sold ••• unless the written 
consent of the s pouse has been filed. If t he written consent of t he spouse to 
the sale through the probate court must be obtained, it would be as easy 
to obtain a deed. It would t heref o)'e, appear that the way seems a li ttle 
plainer to proceed by foreclosure of the l ien instead of proceeding to se ll 

. a non-asset of the estute in the probate court. In a suit to foreclose a lien, 
t he real party in interest should be named plaintiff. M. S. 1945, Sec. 540.02. The 
lien is given to the state. M. S. 1945, Sec. 256.26, Subd. 3. Therefore,. the 
state must be named the plaintiff in the suit to foreclose the lien. 

No supreme court decision has come to my notice bearing on your last 
question . 

Grant County Attorney. 
August 28, 1946. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

521-P-4 
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195 
Liens- Fraudulent conveyances- MS1945. §513.2G. 

Facts 

"Fee title to a certain real property lying within Hennepin County, 
Minnesota, was in n recipient of old age a ss istance. a widow, on and 
after January 1, 1940. She r eceived ass istance during all of the times 
mentioned here in. On March 2, 1943, the recipient deeded said property 
to a certain MI', A. who in turn conveyed back to the recipient and her 
children as joint tenants . The deeds were fi1ed in Murch, 1943. Apart 
from the notice given by the recording of t he deeds, the Welfare De­
partment had no notice of the transfer. The recipient conti nued to re­
ce ive old age assistance thereafter until the date of her death on May 
24, 1945. The s urviving joint tenants are desirous of satisfying the 
li en of the state foJ' the a mount of the old age assistance gmnted." 

Question 

"A ssuming that no fraud is involved and that the re are no grounds 
on which to compromise the lien, what amount should the s urviving 
joint tenants pay to the state to remove the lien from the property? " 

Opinion 

Although your letter does not so state, I ass ume the proper certificate 
was prepared and filed as provided by Minnesota Statutes 1945, Section 
256.26, subdivision 6. 

I do not believe that on the facts stated in your inquiry one could 
assume the absence of fraud . A conveyance made with actua l intent to 
hinder 01' defraud creditors is fraudulent. Minnesota Statutes ]945, Section 
513.26. Even in t he absence of intent to defraud, if the conveyance is made 
without fail' consideration, and as a result the vendor is rendered insolvent, 
it is fraudul ent to creditors. Section 513.23 ibid. Cf. Thompson v. Schiek, 
171 Minn. 284, 213 N. W . 911; State Bank of New London v. Swenson, 197 
Minn. 425, 267 N. W. 366; Brennan v. Friedell, 212 Minn. 115, 2 N. W. (2d ) 
547. If a conveyance is fraudulent to a creditor he may have the conveyance 
set aside or disregard the conveyance and attach a levy upon t he property 
conveyed. 613.28 ibid. 

It is therefore my opinion that the absence of additional f acts to t he 
contrary, the f acts stated in your letter give ri se to an inference that the 
conveyances to A, and from A to the r ecipient and child, are fraudulent 
and consequently the state may claim a lien for the total amount of assistance 
g iven. 

Division of Social Welfare. 
April 23, 1946. 

KENT C. van den BERG, 
Assistant Attorney Genera l. 

521-P-4 
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196 
Liens-Priority-Over mortgage question of Cact involved-Excess of fore­

clos ure money over and above mortgaged debt should be paid to subse­
quent lienor- MSI945, § 580.09. 

Facts 

Since January I, 1940, X, a n old age assistance recipient, has received 
$1 ,005 as such ass istance. The old age assistance lien provided f or by statute 
was perfected in the manner which the law requires . 

Prior to the old age assistance lien, X had mortgaged said premises 
to L. This mortgage was superior to the old age assistunce lien. This mort­
gage matured in 1943. 

On June 3, 1942, X conveyed t he pl'cmises to his son, XY, X reserving 
a life estate. 

On maturity of the mortgage above mentioned on August 25, 1943, a 
new mortgage was executed by X a nd XY and wife to the same mortgagee. 
L. and covering the same indebtedness as before. 

This second mortgage was foreclosed by sale of the mortgaged premises 
on August 31,1945. 

The farm was bid in for $4,650. There was an excess of some $2,500 
over and above the amount due on the mortgage. 

Questions 

1. Whether the old age assistance lien was superior to the second mort­
gage above ment ioned? 

2. Whether the county and state have any cla im on the proceeds of 
the sale over the a mount due on the f oreclosed mortgage? 

Opinion 

As to the first question: It is a general rule that whether t he taking 
of a new mortgage in place of a prior mortgage amounts to an extinguish­
ment thereof , is a question of fact as to the intention of the parties. The 
acceptance by the mortgagee of a new mortgage and a cancellation of the 
old mortgage does not amount to a payment or satisfaction a nd does not 
deprive the mortgagee of his right to have the lien of the discharged mort­
gage continued as aga inst an intervening lien in the absence of an inten­
tion to give priority to the intervening lien. 

36 Am. JUl'. Title Mortgages, pp. 1916, 1917. 

It is therefore impossible to give a positive answer to the first question 
inasmuch as it depends upon the intention of the parties, which is a ques­
tion of fact. Much would depend upon whether the mortgagee, L, knew c;yf 
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the existence of the old age assistance lien at the time he took the second 
mortgage and satisfied the old one. 

If it was not the intention of the parties to the new mortgage to give 
priority to the old age assistance lien, and jf L did not know of such lien 
at the time he took the second mortgage, t hen I think that t he lien of the 
old or first mortgage would continue and t hat the second mortgage would 
not become inferior to the old age assistance lien. 

As to your second question: Assuming that the facts show an inten. 
l ion not to discharge the lien of the first mortgage and make the old age 
assistance lien superior, then I think that the county and slale arc in the 
position of a second mortgagee and are entit led to claim and luke the pro­
ceeds of the mortgage foreclosure sale over and above the amount neces­
sary to discharge the claim of L, the mortgagor, in full. 

If t his money is still in the sheriff' s hands, you should claim it on behalf 
of the county and state and start action to recover it if the sheriff refuses 
to pay as demanded. 

The excess of the sale price over the first mortgage does not belong 
to X. It should be applied on the old age assistance lien as requ ired by 
Minnesota Statutes 1945, Section 580.09, Mason's Statutes 1927, Section 
9610. This statute provides that any surplus over the amount of the mort­
gage debt shall be paid to the subsequent lienors. 

Scott County Atto rney. 
October 15, 1945. 
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RALPH A. STONE, 
Assistant Attorney General. 

521-P-4 

Liens-Rclease-Homestead-Claims of child ren-L 1945, C 460. 

Facts 

After a recipient has died children will often come in and show t hat 
they advanced money to the recipient for various purposes, such as funeral 
expenses, care, taxes, improvements on the property, medical expenses, and 
insurance. 

Question 

What personal services may be considered in determining whether the 
board is justified in }·eleasing the lien. 

Opinion 

Whether the lien is released or not, claims of children for money actu­
ally expended by them in permanent improvements on the homestead or in 
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payment of taxes or encumbrances on the homestead a re prior to the lien. 
M.S. 1941, Sec. 256.26, Subd. 6. 

Subdivision 9 of Section 256.26 as a mended by Laws 1945, Chapter 460, 
authorizes the county agency to release the lien s ubjec t to the following 
limitations : 

1. The county agency must be satisfi ed by competent evidence that the 
major portion of the investment in r ecipient's homestead was made by the 
children . Although " inves tment" here is not limited to money f urnished 
and may include personal services, mere g ratuities would no t of themselves 
constitute an investment. 

2. The county agency must a lso find that substantial justice demands 
the r elease of the lien. 

3 . Approval of the state agency must be obtained. 

Any competent evidence may be considered by the county agency in 
determining the ultimate facts prerequisite to the r elease of the lien . The 
weight or significance to be given to an y item of evidence is a matter solely 
for the judgment of the county agency. So long as competent evidence is 
present, the determination of the county agency would be sustained in the 
event of judicial contest. 

Sibley County Attorney. 
March 26, 1946. 
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KENT C. van den BERG, 
Assistant Attorney General. 

52 l-P-4 

Qualification-Net value of property owned by the recipients. 

Facts 

"Both husband and wife are old age recipients in Traverse County. 
Real estate is owned by the husband, t hat is, the record title is in his 
name. The Auditor's true and fuU assessed va luation is the sum of 
$12,003.21, and the mortgage indebtedness against the same is $5,578.97, 
leaving a net, so f a r as mortgage indebtedness is concerned, in the 
sum of $6,742.07. 

"Both husband a nd wife received pension before the lien act became 
a law. They continued on after the lien act carne in. I am informed 
that they have received a total of $2,968 jointly since the lien act. Their 
pensions have been the same, so each r eceived $1,484, for which there 
is a lien against the real property. 

" Mason's 3199-18 states 'No old age assistance shall be paid to a 
person : ••• (Subsection b) If the net value of his property or the 
net value of the combined property of husband and wife exceeds $5,000 
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••• . ' From the above figures submitted, if the amount of the old 
age assistance lien cannot be deducted in determining the net value of 
t he estate, then there is in excess of $5,000, and hence a disqualification. 
If the amount of the lien can be considered, then the net value is under 
$5,000 and hence no disqualification." 

Question 

Is old age ass istance now allowable under these circumstances? 

Opinion 

r am going to dispose of the question on the assumption that an old 
age a ss istance lien certificate was issued and filed as provided in Minnesota 
Statutes 1941, Section 256.26, Subdivision 5; that after the filing of such 
certificate each of the parties has received $1,484 in old age assistance. 

At the time old age a ssistance was granted following the giving of the 
lien certificate, there was a disqualification- this for the :reason that at that 
time the husband and wife together owned property of the net value a bove 
encumbrances in excess of $5,000. 

The assistance should not have been granted in the first place. But it 
was granted following the giving of the usual lien certificate . 

Now enough ass is tance has been paid so that the net value of the com­
bined property of the two old people, if the amount of the lien be included 

as an encumbrance, is less than $5,000. 

I think at the present time that the amount of the old age assistance 
should be taken into account in determining whether these people are quali­

fi ed for further old age assistance. 

The county certainly is not going to take the posi tion that the old age 
assistance lien is null and void, and that it does not constitute a lien against 
the p l'operty. Neither the county nor the old people are in a pos ition to 
dispute the validity of the old age assistance lien or the amount thereof. 

At the present time, therefore, the net value of t he combined property 
of the two old people being less than $5,000, it is a case where they can 
and do qualify for old ' age ass istance, 

Traverse County Attorney. 

November 28, 1945. 

RALPH A. STONE, 
Assistant Attorney General. 

521-P-l 
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PUBLIC INSTIT UTIONS 

199 
Blind-School for-Admission of non-residents- MS1941, §§ 246.23, 261.07. 

Question 

Whether you are permi tted, assuming you have the facilities, to accept a 
child whose settl ement is in South Dakota at the Braille and Sight Saving 
School, Faribault, Minnesota. 

Opinion 

It appears tha t the state will be paid the per capi ta charge for out-of­
state patients which has been fixed at $65 per month. It a lso appears that 
the school at Faribault has plenty of room and would be in a position to 
accommodate the patient 

Minnesota Statutes 1941, Sect ion 246.23 provides t hat no person who has 
not a settlement as provided in Section 261.07 shall be admitted to the school 
except that the Direc tor of Public Institu tions may authorize admission 
thereto when residence cannot be ascertained, or when the circumstances in 
his judgment make it advisable. It is my opinion that the Director of Pub­
lic Institutions may, in the exercise of his discretion, a uthorize the admis­
s ion of th is patient. 

Division of Public Institutions. 
March 26, 1946. 
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KENT C. van den BERG, 
Assistant A ttorney General. 

482-A 

Insane-Settlement-Derivative sett lement of a wife los t by virtue of annul ­
ment of marriage. 

Facts 

"A" had a settlement in Minnesota. During August 1945 she married 
" B" who had a settlement in California, and in September 1945 went with 
her husband to live in Cali fornia. It appears that in November 1945 "A" 
was found to be insane and has since been receiving treatment at a Cal i­
fornia state hospital. "B" obtained a decree of annulment of t he ma rriage 
in California. 

Question 

Whether the derivative settlement a cquired by "A" was lost by virtue 
of t he annulment . 
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Opinion 

The distinction between annulment and divorce is that whereas divorce 
r ecognizes the validity of the marriage and terminates tha t r elationship, 
an annulment proceeds upon the theory that the parties to the purported 
marriage were in fact incapable of contracting the marriage, and that 
t herefore no marriage in fact ever existed. A derivative settlement of a 
wife is predicated upon a va lid marriage , and hence it would necessarily 
follow that if a court of competent jurisdiction were to annul the marriage 
t he wife would not have acquired a derivative settlement. 

If the California court had jurisdiction over t he parties and over t he 
s ubject matter, its decree of annulment would , in our opinion, be recognized 
by the courts of t h is state. 

Divis ion of Public Institutions. 
Sep tember 5, 1946. 
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KENT C. van den BERG, 
Assistant Attorney General. 

248-B-7 

Wards-Inmates-Disposal of bodies after death-what constitutes known 
rela tives-MSl941, § 145.15 (3). 

Facts 

Minnesota Statutes 1941, Section 145.15 (3) provides t hat no body shall 
be delivered in accordance with the provis ions of § 145.14 ibid IIwi thout the 
consent of a ll known r elatives of the pe r son deceased." 

Questions 

1. Whether the word "known" applies only to those whose names 
appear in the records of the patient at a state institution. 

2. Whet her consent of all r elatives shall be obtained without r egard 
to where t hey live. 

Opinion 

Whether one is a Hknown relative" within the meaning of § 145.15 (3) 
ibid will depend solely upon t he f acts and circumstances of the particu­
la r case. It is not a matter which can be de termined in advance of facts. 
Frequently the determination may depend upon circumstances that are pe­
culiar and unique to the pat·ticular case. 

It is clear tha t consent must be obtained from all r ela tives whose exist­
ence is actually known by the director of the institution even though the 
names of such relatives do not appear on any record of the institution. It 
should here be noted t hat knowledge of a s ubordinate officer or employe of 



366 SOCIAL WELFARE 

the director, which knowledge was obtained in the course of the duties of 
such subordinate, may be imputed to the director and will be regarded as 
knowledge of the director. 

Nor does absence of actual knowledge, imputed or otherwise, satisfy 
the statute, for the director may be found to have had constructive knowl. 
edge of the existence of relatives. The director is obliged to make reason­
able inquiry to determine the existence of relatives. In absence of reason­
able inquiry the directo r will be held to have had constructive knowledge of 
those r elatives actually unknown whose existence could have been known 
upon r easonable inquiry, 

What constitutes reasonable inquiry again will be determined on the 
basis of the facts relevant to each case. A recent Minnesota case, Sworski 
v. Simons, 208 Minn. 201, 293 N . \V. 309, is illustrative of the type of action 
that could arise under § 145.1 5 (3) ibid. In the Sworski case the deceased 
had become intoxicated, had been arrested, and during confinement in the 
county jail, committed suicide. After the inquest the coronel' directed an 
undertaker to embalm the body. The parents of the deceased, who lived in 
another county, brought action against the coroner for wrongful interference 
with their right to the body of t heir son and c1uimed damages for humilia­
tion and mental suffering. Under the applicable statute the coroner was 
obliged to provide a decent burial Ilfor Hny person unknown." It was argued 
that the deceased wns an unknown person and hence the coroner committed 
no wrongful act in having the body prepared for burial. The lower courl 
directed a verdict in favor of the defendant; the Supreme Court in reversing 
and granting a new b' ial stated at page 208: 

"The power and duty to provide the burial depended on whether 
Clifford (the deceased) was a person unknown. The evidence in this 
case made this a fact question for the jury, even if we adopt the view 
most favorable to defendants. 

IlA person is not unknown within the meaning of the statute if his 
identity can be ascertained by reasonable inquiry. Provisions for the 
disposition of dead bodies of unknown persons to medical schools for 
dissection are quite common. These statutes have been cons trued, as 
they should be, that all means of information must be resorted to and 
reasonable inquiry must be made to ascertain the ident ity of the de­
ceased before such a dis position by the possessor or receipt of t he body 
by the person to whom it is delivered is justified. (cases cited ) 

"The evidence demonstrated that by reasonable inquiry the authori­
ties ascer tained t he parents and brought them to Chaska within a f ew 
hours to claim the body. The evidence available to the defendants-the 
driver's license, the conditional bill of sale, and the information that 
could be had from Strauch (companion of deceased)-pointed unerr­
ingly to such a result. The claim that Clifford was a person unknown 
is too flimsy to merit extended consideration. On the contrary, such 
evidence justified a finding that defendants acted in wanton and callous 
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disregard of their duty and plaintiff's rights. Such conduct should not 
be tolerated, much less can it be justified," 

In many cases t he l'cCQ1'ds of the institution will very probably disclose 
the relatives and hence no further search need be made. There may, how­
ever, be cases in which the records of the institution will be si lent as to rela­
tives, but disclose the existence of a former guardinn, a commitment, or 
other probate court proceedings. In such a case reasonable inquiry might 
require consulting those sources. I do not believe the statute contemplates 
a protracted investigation for possible relatives. Health and other consider­
ations, which may be properly taken into consideration, dictate a r eason­
ably prompt disposal of the body. 1t is impossible to list the source of 
information that must be consulted in all cases other than to say that all 
relevant facts of any given case must be considered in determining the 
extensiveness of the search. 

It is therefore my opinion that "known relatives" as used in Section 
145.15 ibid include all relat ives whose names appear on the records of the 
patient at a state institution, and it may also include relatives whose names 
do not appear upon such records. 

In answer to your second inquiry I refer you to an opinion of the 
Attorney General addressed to you dated May 13, 1942, wherein it is stated: 

"If it is known that the person has relatives, those in charge of 
the institution should inquire of such relatives, if they can be found, 
concerning their wishes relative to the dispos ition of the body. If such 
relatives are indifferent and assert no claim, then the body may be dis ­
posed of in the manner provided by statutes." 

Inquiry should be made of all the known relatives regardless of their 
place of residence. If the inquiry clearly s tates the proposal to use the body 
for anatomical studies by a medical coUege of the state, and if it clearly 
appears from the inquiry that a response is expected, then in my opinion 
any relative who did not respond within a reasonable time could not com­
plain if the body were disposed of as provided in Section 145.15 ibid. 

Division of Public Institutions. 
February 8, 1946. 

RELIEF 

202 

KENT C. van den BERG, 
Assistant Attorney General. 

88-A-27 

Cash relief- Funds-Amounl-Town system-Powers delegated to County 
' Velfa re Board-Cannot be paid. 

Facts 

HX County has the township system of poor relief. The county wel~ 

fare board of X County by authorization delegated to it by the several 
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townships and municipalities is administering maintenance relief for 
the entire county. Funds arc provided through county-wide levy. Toe 
townships retain the l'csponsibility of authorizing and paying for local 
hospital care and poor relief burials," 

Question 

Whether X County may legally adopt the cash relief system under the 
facts above stated. 

Opinion 

It is my opinIOn that a cash relief system may not be adopted under 
the facts stated in your inquiry. Minnesota Statutes 1941, Section 263.01, 
applicable to counties baving the town system, specifically prohibits pay­
ment of cash relief. The County Welfare Board acquires by virtue of the 
delegation to it no greater powers than are vested in the townships of 
municipalities making the delegation. Consequently t he County Welfare 
Board acting under the delegation is limited by the statute applicable to 
counties under the township system. 

No question is raised as to the legality of the delegation here involved, 
and no opinion is expressed on that matter. 

Department of Social Security. 
March 19, 1946. 
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KENT C. van den BERG, 
Assistant Attorney General. 

339-i-l 

Settlement-Town system-Where determination rests upon factual circum­
stances, question of liability for support of pauper should be submitted 
to court for determination under Minnesota Statutes 1945, Section 
261.08. 

Facts 

A certain family, prior to May of this year, consisted of a husband and 
wife and several minor children. The husband died while en route from 
Oregon to Minnesota at Beach, North Dakota, in May of this year. This 
family prior to January, 1942, had a res idence in Burnhamville Township, 
Todd County, for poor relief purposes and was receiving poor relief from 
the town at that time. In January, 1942, this family moved to the Village 
of Burtrum, where they resided for a period of approximately eight months 
during which time the family continued to receive aid in one form or an­
other. In the early faU of 1942 the family moved to Minneapolis where the 
father secured employment in a war plant, and thereupon the famil y became 
self-sustaining for a period of about one year during which time t hey 
resided in Minneapolis. During that period of time, however, the household 
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goods were stored in Todd County, partly in Burnhamville Township but 
the major part of such household goods was stored in the Village of Bur­
trum, and the family. while residing in Minneapolis, occupied furnished liv­
ing quarters there. After l iving in Minneapolis for approximately one year, 
or until the fall of 1942, t he family moved to the State of Oregon, where 
they continued to reside until May of this year, when the famil y, which 
had been dependent upon Oregon for support by reason of the father 's 
illness, was by Oregon authorities provided with $125 in cash with which 
to return to Minnesota. It was on thei r return trip to Minnesota that the 
father died at Beach, North Dakota. The f amily returned in May of this 
year to the Village of Burtrum, where they have since resided, and since 
August of this year the family has been recciving poor relief from the Vil­
lage of Burtrum. The State of Oregon denies all responsibility for thc 
family upon the claim that the family did not rcside in Oregon for a s uffi­
cient length of time so as to acquire a r esidence under the laws of Oregon. 

Question 

As to the place of l'esidence of this family for poor relief purposes, and 
whether such residence is in the Village of Burtrum. 

Opinion 

The answer to your Question must be made upon the fac ts . This office 
is not in a position to express an opinion as to what the facts may be in 
any particulal' case. That is a function for the cour t when t he matter has 
been properly submitted and after all of the material facts have been pre­
sented. It is obvious that it would not be possible for this ofli.ce to assume 
to express a conclusion as to what the ultimate facts might be if that mat­
ter is properly presented to the court. 

However, the law which is applicable is stated in Minnesota Statute~ 
1945, Section 261.07, and provides in part as follows: 

u * * • if it has the town system, he shall have a settlement in 
the town, city, 01' village therein in which he has longest rcsided within 
two years." 

This section further provides in part as follows: 

HA settlement in this state shall be terminated and lost by: 

"(1) Acquiring a new one in another state. 

U(2) By voluntary and uninterrupted absence from this state for 
a per iod of one year with intent to abandon his residence in t he state 
of Minnesota." 

The act further provides t hat the time during which a person has re­
ceived old age assistance and each month during which he has received 
relief from the poor fund of any county or municipality shall be excluded 
in determining his time of residence hereunder. Under the last portion re­
ferred to in the statute, it seems clear that the time when the family res ided 
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in the Village of 'Burtrum after J anuary, 1942, and during which time it 
was receiving poor relief, should be excluded in determining t he place of 
residence for poor relief purposes. Likewise should the time from August 
of this year, during which time t he family has received poor relief from the 
Village of Burtrum, be excluded. That leaves then only the months from 
May to August of thi s year that the family has been phys ically within this 
s tate during the last two years . Whether their r esidence in this state was 
lost by reason of their absence therefrom while in Oregon is a question that 
can only be determined after a ll of the facts are known. Whether t hey 
intended to abandon their res idence in Minnesota and acquire a new one in 
Oregon is, as previously stated, a question of fact. Then there is for con­
sideration the period of cleven months when they l ived in Minneapolis before 
they went to Oregon and during which t ime t hey did not receive any poor 
relief assistance. However, during that period of time their furniture was 
stored in two places in Todd County, and this situation has some bearing 
upon whether they were in Minneapolis on a permanent or a temporary 
basis. 

We believe t hat your problem can best be determined by submitting 
the matter to t he judge of the district court as pl'ovided for in Minnesota 
Statutes 1945, Section 261.08, and making each place where this family has 
resided since it received poor r elief from the Township of Burnhamvi lle in 
1942 a party to the pl·oceeding. See City of Minneapolis v. Vi llage of Han­
over, 209 Minn. 466. The courts of t his state have no jurisdiction over the 
State of Oregon, and neither that state nor any municipali ty therein could 
be bound by any proceedings instituted in this state. 

H owever, it seems clear to us that the only place in Minnesota where 
this family might have es tablished a residence for poor rel ief purposes at 
the present time is in the Village of Burtrum, but, as previously pointed 
out herein, that question can be presented to the court for determination. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Burtrum Village Attorney. 

September 6, 1946. 339-0-2 



STATE 371 

STATE 
APPROI'RI ATION 

204 
Universit.y - Power of t he Board of Regents t.o erect housing facilities or 

dormitories- L 1945, C GIO, § 2, Item 1. 

Facts 

Laws 1945, Chapter 610, Section 2, ltem 1, appropriates to the Univer­
sity of Minnesota for maintenance and improvements for the year ending 
June 30,1946, $3,825,000, and for the year ending June 30, 1947, $4,825,000. 
One of the provisos contained in the appropriation act and here relevant 
reads as follows : 

"The foregoing appropriations to the University of Minnesota are 
based upon the condition that t he Board of Regents do not, during the 
biennium ending June 30, 1947, erect from any funds whatsoever any 
housing facilities or dormitories in Minneapolis or St. Pau1." 

Questions 

Ill. May the Legislature by the proviso quoted above limit the 
power of the Board of Regents to erect housing facilities or dormitories 
in Minneapolis or St. Paul which would be paid for by funds other than 
those appropriated by the Legislature? 

"2. Assuming that question No.1 is answered in the negative, has 
the Board of Regents by the acceptance of the appropriation in Laws 
1945, Chapter 610, Section 2, I tem I, and the expenditure thereof in 
part, bound itself to refrain from erecting any housing facilities or 
dormitories in Minneapolis or St. Paul during the current bienni urn ? 

"3. If, during the present biennium, the Board of Regents should 
erect any housing facilities or dormitories in Minneapolis or St. Paul 
which would be paid for by funds other than the appropriations here­
inafter referred to, will the appropriations made by Laws 1945, Chaptel' 
610, Section 2, Item I, continue to be available for expenditure for 
maintenance and improvements as therein provided?" 

Opinion 

In answel'ing your first inquiry, attention is called to the fact that in 
the frequently cited decision of 1928, rendered in the case of State ex reI. 
Unive rsity v. Chase. 175 Minn, 259, and in other cases since that date, the 
supreme court of our state has consistently held that: 

liThe people by their constitution chose to perpetuate the govern­
ment of the University which had been created by their territorial leg­
islature in a Board of Regents and the powers they gave are not subject 
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to legislative or executive control; nor can the court s at the suit of a 
taxpayer interfere with the board whi le governing the University in 
the exercise of its granted powers." 

Among the powers so given the Board of Regents by the original Uni­
versi ty charter in 1851 and perpetuated by the state constitution in 1858 is 
the expressed authority to construct buildings. In t he case of Fanning v. 
Univers ity of Minnesota, 183 Minn. 222, it was held that without a legis la­
tive appropriation, if the University has other funds avai lable therefor, it 
may usc them for t.he construction of dormitories. Theref ore, it is clear that 
notwithstunding the proviso in question, the Board of Regents has the 
authority to e rect housing facilities. 

Your second question involves primarily the power of the legislature to 
attach to the legislative item herein considered the proviso that the appro­
priation is based on the condition that the Board of Regents do not erect 
during the biennium endi ng Ju ne 30, 1947, from any funds whatsoever any 
housing facilities or dormitories in Minneapolis or St. Paul. If that condi­
tion, which was obviously intended to have the effect of preventing not only 
the use of the funds appropriated by the legislature but all other University 
funds for dormitory construction, is invalid as applied to t he la tter, such 
invalidity is by itself s ufficient to render the acceptance by t he Board of 
Regents of all or a part of the appropriation of no binding effect in pre­
venting the Board from constructing housing facilities or dormi tories from 
other ava ilable funds . 

The constitutionality of the condition under consideration, in so far as 
it attempts to make the entire appropriation for maintenance and improve­
ments unavailable if the University uses funds not appropriated by the 
legis lature for dormitory purposes will be passed upon in the answer to 
your third quest ion. The position therein taken makes it unnecessary to 
discuss in this connection the power 01' lack t hereof on the part of the 
Regents to surrender to the legislature any portion of the duties imposed 
01' authority conferred upon them by the constitution in the matter of the 
expenditure of such University fund s ns are not acquired through a legis­
lative appropriation but unconditionally held by the University Board and 
under its exclus ive control for the benefit of the people of the state. 

Y OUI' thi rd inquiry requires a consideration of the question as to whether 
the Univers ity Board's expenditure for dormitory construction by the use 
of funds which have not been appropriated by the legislature but are other­
wise available for that purpose will render the appropriation made by Laws 
1945, Chapter 610, Section 2, Item 1, unavailable for expenditure for Unie 
vel'sity maintenance and improvements as therein provided. 

That the legislature has t he power to place proper conditions 011 the 
expenditurc of the funds which it appropriates is obvious. However, in the 
matter under consideration the proviso in ques tion appears to be an attempt 
to prevent for the conshuction of housing facilities the use of not only t he 
legislative appropriation but also of any other University funds. If that 
condition and others s imilar thereto arc to be held va lid as applied to funds 
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not appr opriated by the legislature, they may ultimately res ult in the actual 
control by the legislature of all University expenditures. Any legislation, 
the effect of which is to deprive the BOaI'd of Regents, directly or indirectly, 
of their powers to manage the expenditure of funds belonging uncondi­
tionally to the University constitutes a violation of the state consti · 
tution which, as construed by our supreme court, gives to the Board of 
Regents the pOWCI' of exclusive management of the University and its 
affairs. It is clear that the existence of the University and its functions 
depend largely upon legislative appropriations. If it should be held by the 
cou rts that the legisla ture can legally make such appropriations unavailable 
unless the Board of Regents refrains from using other University funds 
which m'e under exclusive control of the Board of Regents for purposes 
opposed by legislators or unless the Board uses such other funds for pur­
poses favored by legislative members, it is appm'cnt that t he state legisla­
tive department would eventually acquire a control of the Univel'sity man­
agement which, as above stated, t he constitut ional provisions pertaining to 
the state University as construed by the supreme court were intended to 
prevent, 

Until the people of t he state modify their constitution by adopting an 
amendment which will transfer the control of the University from the 
Board of Regents to the stute legislature, it would not appeal' that legisla­
tion can be constitutionally enacted for the purpose of imposing in connec­
tion with a legislative appropriation to the University a condition intended 
to prevent the expenditure of funds t hat the legis lature has not appropri­
ated. 

It is, therefore, my opinion that the portion of the proviso in question 
which applies to funds of t he University other than t hose appropriated by 
the act here involved is null and void, 

The question then Ul'ises as to whether the invalidity of a portion of 
t he proviso invalidates the entire appropriation, 

Minnesota Statutes 1941, Section 646.20, contains the following pro­
vision: 

u ••• 1£ any provision of law is found to be unconst itutiona l and 
void, the remaining provisions of the law s hall remain valid, unless the 
court finds the valid provisions of the law are so essentially and insep­
arably connected with, and so dependent upon, the void provisions that 
the court cannot presume the legislature would have enacted the re­
maining valid provisions without the' void one; * • * " 
It is, I believe, the constitutional duty of the legislature to appropriate 

funds for University maintenance and improvements in such amounts as it 
deems necessary and proper without directly or indirectly violating the con­
stitution by imposing conditions that the Board of Regents shall expend or 
r efra in from expending funds over which the legislature has no control. 
The constitution provides that: 

HIt shall be the duty of the legisla ture to establish a general and 
uniform system of public schools ," 
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In State ex reI. Smith v. Reed, 125 Minn. 194, t he court said: 

"The university ••• has always been recognized as a public in­
stitution, forming a part of the educational system of the state· ••. " 

With the du ty resting upon the legislature to appropriate funds for 
the University's maintenance and improvements, it is inconceivable that a t 
a t ime of acute housing s hortage t he appropriation in question would' not 
have been passed without the unconstitutional proviso intended to discourage 
the construction from any funds whatsoever of needed Universi ty dormi­
tOl'tes . 

The main purpose of t he act was to comply with the constitutional duty 
to provide the University with s ufficient funds to enable it to continue its 
operations . The provis ion, having for its obvious purpose the prevention 
of expending any fund s whatsoever for housing construction, must be con­
strued as so incidental to the chief object of the legislation that its elimina­
t ion would not have resulted in t he legislature's failure to enact the neces­
sary appropriation. 

To hold that the invalidity of a portion of t.he proviso invalidates t he 
entire appropriation which is essential f or the continuance of University 
instruction, would , I believe, be legally unsound a nd not in accordance with 
the last quoted -statutory provis ion. 

For the r easons above stated it is my opinion that the proviso here 
involved is invalid in so far as it applies to funds not appropriated by the 
act of which it is a part; that the proviso does not limit t he power of the 
Board of Regents in the cons truction of housing facilities or dormitories 
from ava ilable funds that are not derived from t he appropriation under 
cons ideration; that the acceptance by the Univer sity of the appropriation 
Inade under Laws 194&, Chapter 610, Section 21 Item 1, does not bind the 
Board of Regents to refrain from using other available funds in the con­
struction of housing facilities or dormitor ies; and that the sums appropri­
ated by the 1945 legislature for the University 's maintenance and improve­
ments, a lt hough not ava ilable f or erecting of hous ing faci lities, are avai lable 
f or expenditures as in the appropriation act provided, notwithstanding the 
use by the University of other funds for dormi tory construction. 

Univers ity of Minnesota Board of Regents . 
December 11, 1946. 

COMMISSIONS 

205 

J. A. A. BURNQUIST, 
Attorney General. 

9-A-4G 

Athletic commiss ion-Licenses to conduct, hold or give boxing and sparring 
exhibit ions a re not transferable- MS1941, C 341. 
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Facts 

"G" is licensed to conduct, hold or give boxing and sparring exhibitions 
within the city of Willmar; the license was issued February 1, 1946, and 
expires one year from date of issue. "GOP now contemplates leaving the 
state and wishes to transfer his interest in the license. 

Questions 

Whether "G" may dispose of his interest to other individuals. and 
whether those individuals, after the execution of the new bond, could hold 
boxing and sparring matches for the unexpired term of the license. What 
"G" may do to dis pose of his interest and be relieved of any responsibility 
under his bond. 

Opinion 

1. It is my opinion that the license is not transferable. The Athletic 
Commission is given the authority to issue licenses and to suspend or revoke 
such licenses. Minnesota Statutes 1941. Section 341.05. subdivision 2. There 
is no express provision. nor do I find any provision which implicitly grants 
t.he commission the power to approve transfer of licenses. 

2. Upon notification to the commission by UGH of his abandonment of 
the privileges under his license. it is my opinion that the commission may 
revoke the license. This would reli eve uG " of any further responsibility 
under the license. 

State Athletic Commission. 
March 19, 1946. 

FUNDS 

206 

KENT C. van den BERG, 
Assistant Attorney General. 

696-B-2 

Trust funds-Bands-Sale of-Profiis-Distribution of interest- L 1945, 
C 312. 

Questions 

Pertaining to Laws 1945. Chapter 312, Section 1. Subdivisions 3 and 4, 
"relating to investment of moneys from certain state funds." 

Opinion 

1. It should be s tated that there is nothing in Subdivision 3 making it 
mandatory on the part of the State Board of Investment to sell bonds or 
securities; but, if the board does sell t hem and a profit is made thereon, it 
is mandatory to credit the profit to the principal of the trust fund in which 
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they are held. It should be noted that this subdivision applies only to profits 
on sale of securities and not to distribution of prepaid or unearned int.eres t, 
to which Subdivision 4 appl ies. 

There is nothing in Subdivision 4 making it mandatory to accept pre­
payment of any bonds 01' securities by the issuers thereof on the basis 
therein outlined; but, if the board does so accept such prepayment, it was 
undoubtedly intended by the legislature that any unearned interest acquired 
through such transaction shall be distributed as income in the same manner 
and at such times as interest would have been distributed if the prepayment 
had not been made. 

2. In the purchase of bonds 01' securities, it appear s that he retofore 
it has been the practice to pay the premium thereon and accrued interest 
out of income and not out of the principal. This, I believe, has been proper 
if the total yield in interest has been credited to income f rom the date of 
the state's purchase of a security until the date of its payment at maturity, 
but such payment of premium out of income is no longer authorized. By 
r ea son of the enactment of Laws 1945, Chapter 3.12, Section I , Subdivision 2, 
premiums r equired in the purchase of bonds cannot now be legally paid out 
of income. They must hereafter be paid out of the permanent funds and 
returned thereto by propel' amortization of the interest yield . However, 
when a bond is so ld at a profit before maturity, if the prefnium had there­
tofore been paid out of income, the latter should be reimbursed in accord­
ance with proper amortization procedures for t he amount of the unamorti zed 
premium, if any, but t he profits remaining after such r e imbursement should 
under Subdivision 3 be credited to the permanent fund. 

3. The question here considered involves the constitutionality of the 
following legislation (Laws 1945, Chapter 312, Section 1, Subdivision 4) : 

"If the stute board of investment shall accept payment of any bonds 
or other securities, by the issues thereof, prior to maturity, upon pay­
ment of their face value and accrued interest, plus the difference in 
interest between that which the face value of said bonds 01' securities 
would have yielded if they had not been paid before maturity and the 
interest, if less, that will be received on the reinvestment of the prin­
cipal so prepaid up to the date of its original maturity, the unearned 
interest so paid in advance shall be distributed in the same manner and 
at s uch times as the interest on such bonds or securities would have 
been distributed if such interest had not been so prepaid." 

The State Constitution, Article VUI, Section 2, provides that the prin­
cipal therein established s hall consist of the proceeds of the lease or sa le of 
school or swamp lands , and the principal so created shall Ilforevel' be pre­
served inviolate and undiminished." No expressed provision for crediting 
profits on sale of securit ies to principa l and keeping such gains inviolate 
and undiminished is contained in the Constitution. Therefore, at the time 
of its adoption in 1858, it was possible that its framers did not have in mind 
that the profits from the sales of securities in a permanent fund should be 
credited to that fund and not to income. What they feared was a waste of 
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the proceeds of the sales of land granted to the state by the federal gov­
ernment. In connection with the income arising from the "perpetual school 
fund," they provided that it "shall be distributed to the different townships 
throughout the State, in proportion to the number of scholars in each town­
ship, between the ages of five and twenty-one years." The constitutional 
provision with reference to the distribution of proceeds from the principal 
of all funds derived from the sale of swamp lands does not contain the 
word "income," That provision reads as follows: 

"One-half (1h) of the proceeds of said principal shall be appropri­
ated to the common school fund of the State. The remaining one-half 
(lh) shall be. appropriated to the educational and charitable institutions 
of the State in the relative ratio of cost to support said institutions." 

What is known as the permanent "University Fund" was first estab-
lished by statute in Laws 1868, Chapter 50, and was later recognized by the 
constitutional amendment adopted as Article VIII, Section 6 in 1896. The 
1868 statute provided that proceeds from the sale of university lands shall 
constitute the "University Fund" and appropriated and placed at the dis­
posal of the board of regents the "interest and increase" therefrom. 

The internal improvement land fund created by Article IV, Section 32b, 
consists of all moneys derived from sales of lands donated to the state for 
the purpose of internal improvement. Article IX, Section 16, provides that 
the state road and bridge fund "shall include all moneys accruing from the 
income derived from investments in the internal improvement land fund." 

The constitutional provisions under consideration clearly create perma­
nent funds of the proceeds of the sale or lease of school, internal improve­
ment and swamp lands of the state, but the Constitution does not define 
"income" or "proceeds" thereof. 1t contains no specific directions as to when 
income is to be distributed for the des ignated constitutional purposes, what 
deductions may properly be made therefrom before so distributing it, or 
whether profits from the sale of securities in the permanent funds shall b~ 
credited to principal or to income. 

Your attention is also called to the fact that there appears to be no 
Minnesota Supreme Court decision defining what the framers of our Con­
stitution meant by the words "income" or "proceeds" in the connection 
herein considered. 

In comparatively recent decisions our Supreme Court has held that in 
the administration of a private trust "ordinarily, gains in value of invest­
ments represent an increase of capital and are to be credited to principal 
rather than income." This rule was appJied in t he cases of In re Trust 
under Will of Clarke, 204 Minn. 574, decided in 1939; In re Trust under 
Will of \Vatland, 211 Minn. 84, decided in 1941; and In re Trust under 'Vill 
of Kotfend, 218 Minn. 206, decided in 1944. 

It is, therefore, clear that in an ordinary private trust administration 
profits from the sale of principal assets are to be credited to the principal 
unless otherwise provided. However, the establishing by the State Constitu-
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tion or by statute of permanent funds and providing for the distribution of 
the "income" or "proceeds" t herefrom to state governmental subdivisions 
or public institutions do not create the ordinary private relationship of 
trustee and cestui que trust. Therefore, the legal principles usually applied 
to that relationship are not necessarily applicable here where constitutional 
provisions and legislative powers in connection with the ownership and 
distribution of public assets are involved. 

The constitutional indefiniteness above r eferred to and the absence of 
judicial decisions passing directly upon the meaning of the provisions in 
question make legislative construction and legislation pursuant thereto nec­
essary. In any event, the constitutional provisions here considered are not 
self-executing. In such circumstances the legislature has, I believe, broad 
powers of di scretion as to the methods of carrying into effect the constitu­
tional purposes, and any mandate that it enacts in that connection shouhl 
not be declared unconstitut ional unless the unconstitutionulity thereof is 
apparent beyond a reasonable doubt. In the mutter under consideration the 
Constitution imposes duties and confers powers upon the legislature in t he 
following language: 

HSuitablc laws s hall be enacted by the legis lature for t he safe invest­
ment of the principal of all funds which have heretofore uri sen or which 
may hereafter arise from t he sale or other disposition of such lands 
* * • . " Article VIII , Section 2. 

"Suitable laws shall be passed by the legislature for the saf e keep­
ing, transfer and disbursements of the State and school funds * • * ." 
Article IX, Section 12. 

Although it is clear that there can be no legal enactment of legislation 
that will diminish the permanent funds derived from the sale or lease of 
the state's so-called trust lands, it would appear that u nder the powers 
conferred upon t he legislature by the last quoted provisions it is given con­
siderable discretion in determining the profits that should be added to the 
principal, what constitutes proper and reasonable deductions from income 
before its distribution as the Constitution provides, whether under certain 
conditions unearned interest shall be credited to income and when the income 
or proceeds from the permanent funds shall be di sbursed. 

In the administration of private trust funds, "it is the duty of the trus­
tees to consult t he interests of both life tenants and remaindermen impar­
tially so as not to give either an advantage at the expense or to the preju­
dice of the other · ••. " Congdon v. Congdon, 160 Minn. 343. We must 
assume that the legislature in enacting Laws 1945, Chapter 312 had in 
mind both the preservation of the state's permanent funds and the rights 
therein of present and future beneficiaries. It is clear that by directing in 
t he enactment of Subdivision 4 of t hat chapter that under t he conditions 
and at the times therein stated unearned interest shall be distributed as 
income the legislature had no other intention than to secure an equitable 
adjustment of the receipts in connection with the prepayment of bonds 
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which yield a hig her rate of interest than can now be obtained on the 
f unds so prepaid. 

For the various reasons hereinabove stated, I am of t he opinIOn that 
the legislature has t he constitutional power to require that unearned inter­
est received under the above mentioned conditions shaH be credited to in­
come instead of to principal and that compliance with such a legislative 
mandate will not result within t he meaning of t he Consti tut ion in diminish­
ing the permanent funds. 

4. You also ref e r to direct borrowers from the state who may be will­
ing to pay f or a right to retire the bonds issued by them an amount which 
will result in r eceipts larger than those which will be rece ived under the 
plan described in Subdivision 4 and inquire whether the a mount so paid 
in excess of the face value of such bonds is to be credited to principal or 
to income. 

The direction of the legislature by enactment of Subdivision 3 requir­
ing the crediting of profits to principal r efers only to profits from sale of 
securities and not to those accru ing from negotiations to acquire the priv­
ilege of prepayment. The legislative direction in Subdivision 4 as to dis­
tribution to income of unearned interest acquired through th e state's per­
mitting prepayment of bonds refers only to transactions where prepayment 
privileges a re granted on t he basis set out in that subdivision and not to 
those granted by t he state on some other basis. Therefore, if a sum greater 
t han that provided in Subdivision 4 is obtained from direct borrowers from 
the state for the gr anti ng to them of prepayment pr ivileges, it is, I believe, 
within the power of the State Board of Investment to determine in its 
sound discretion whether part or all of such increased yield is principal or 
income and have it credited accordingly. 

Cel'tain previous opinions may appear inconsistent with t he conclus ions 
herein contained. Such ruJings, however, were made prior to enactment of 
Laws 1945, Chapter 312, To the extent that they may be in conflict with 
what is h erein said, they are hereby superseded. 

State Board of Investment. 
August 11, 1946. 

LEGISLATION 

207 

J. A. A. BURN QUIST, 
Attorney Genera1. 

454-E 

Bill-Revenue-Tax bill which reduces the rate of an exis ting revenue meas­
ure should originate in the House of Representatives - State Const. 
Art. IV. 
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Question 

Whether or not, under Article IV, Section 10 of the State Constitu­
tion, a tax bill which reduces the rate of an existing revenue measure, 
would be classified 8S a revenue r a ising mensure, which would have to 
originate in the House. 

Opinion 

We have up to date found only two cases that appear to involve directly 
the question under consideration. The constitutional provision passed upon 
in the cases hereinafter cited l'equil'es t hat "all bills for r a ising a revenue 
shall originate in the House of Representatives," 

In the case of In 1'C Paton's E state, 168 A. 422, decided in 1933, the 
Supreme Court of New J ersey held that a 1925 statu te originating in the 
senate of t hat state a nd exempting certain transfers from tax imposed by 
a 1909 act was valid. 

The court there said 

" Obviously it is not itself a statute for raising revenue; its purpose 
and effect is rather somewhat to decrease revenue t han to increase it. 
Apparently in England such an amendment must originate in the House 
of Commons· •• but no authority has been cited or found which lays 
down a similar ru le in th is country. Indeed such of those authorit ies 
in this country cited by counsel as touch upon the point tend to indicate 
a contrary view/' 

However, s ix years later, in the State of Alabama, a question was pro· 
pounded by the senate of that state to the justices of its supreme court as 
to whether a bill whose purpose was to exempt the proceeds of certain sales 
from the provisions of an existing sales tax act could be originated in the 
senate. 

The court unanimously held, in answering the inquiry, that s uch a bill, 
to be valid, must originate in the house of representatives. The decision is 
to be f ound in 190 So. 824. The title of the case is In Re Opinion of J ustices. 

The following are quotations from the opinion concurred in by six 
justices, with no dissent to t he conclusion reached: 

"Any bill, we think, whose chief purpose is to create r evenue or to 
increase or decrease revenue as created in another act is one to raise 
r evenue and must originate in t he house of representatives." 

"The right of the senate t o propose a mendments to r evenue meas­
ures applies to pending bills which originated in the house and not to 
measures after they have been enacted." 

We have f ound no previous official opinion in our files and no precedent 
among the Supreme Court decis ions of the State of Minnesota directly in 
point. To ascertain definitely how the Minnesota constitu t ional provision in 
question should be construed when an act decreasing the rate of an existing 
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revenue measure is involved Willl"equire a decision of that court. It appears 
to the writer that the Alabama decision expresses very clearly its position 
in answer to a question similar to your inquiry. Whet her our court will 
follow that decision, I, of course, am not in a position to state. 

In the circumstances, if the Legislature wishes to be certain of the con~ 
stitutionality under Al"ticle IV, Section 10, of any act for increas ing or 
decreasing rates of taxation or for amending or repealing an existing statute 
in so far a s the raising of revenue is directly affected, the safe course to 
pursue is to have the bill therefor originate in the House of Representatives. 

Senate Tax Committee. 
February 8, 1945. 

LEGISLATURE 

208 

J . A. A. BURNQUlST. 
A ttorney General. 

280-B 

Member-Incompatible Offices- Holding office of Minneapolis police officer 
held violative of Constitution, Article I V, Sec. 9. 

Question 

" May we have your opinion on the question as to whether a mem­
ber of the police department of the City of Minneapolis may serve as a 
repl'esentative in the State legislatUl'e without thereby vacating his 
position as a policeman 1" 

Opinion 

The Constitution of Minnesota, Article IV, Section 9, provides as fol­
lows: 

"No senator or representative shall, during the time for which he is 
elected, hold any office under the authority of the United States or the 
State of Minnesota, except that of postmaster, and no senator or repre­
sentative shall hold an office under the state which has been created or 
the emoluments of which have been increased during the sess ion of the 
legislature of which he was a member, until one year after the expira­
tion of his term of office in the legislature," 

This constitutional provision prohibits a member of the legislature from 
holding any other office under authority of the State of Minnesota. The 
question then arises as to whether or not the position of police officer is an 
office within the meaning of the constitution. 

The attorney general has never passed on this question before, On 
April 22, 1919, file 280-H, this office advised then County Attorney Nash of 
Minneapolis that a member of the legislature could not be appointed a Hen-
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nepin County deputy sheriff under authority of a law enacted at a sess ion 
of t he legislature at which such member served. But, the question as to 
whether or not the position of deputy sheriff was an office was not there 
decided. 

On October 7,1937, opinion No. 278, 1938 report, the then attorney gen­
eral advised St. Louis County Attorney Naylor that the office of deputy 
sheriff was an office within the meaning of Article IV, Section 9 of the Con­
stitution, and that accordingly the same person could not hold the offices of 
member of the legislature and deputy sheriff. The opinion was partially 
based on M. M. St. 1927, Section 917, which specifically prohibits deputy 
sheriffs from holding any other lucrative public office. 

An examination of the cases reported in Words and Phrases, Volume 
29, page 327, indicates that in most instances police officers, marshals, and 
other peace officers have been held to be officers rather than employes, Each 
of these cases, however, r evolved around the express constitutional, statu­
tory, or charter provisions involved in the particular case. 

Our Supreme Court has never passed upon the specific case present ed. 

In State ex reI Duluth v. District Court of St. Louis County et aI, 134 
Minn. 26, 158 N. W. 790, our high court held that a policema n was an 
employe within the meaning of the Workman's Compensation Act. This 
decision was based on the wording of the nct which defined an employe as 
any person in the se rvice of a city under any appointment or contract of 
hire except an official of the city who had been elected or appointed for a 
r egular term of office ; but the court in that case expressly refrained from 
determining whether 01' not a policeman was a city official, and said: 

"The terms 'official' and 'officer' arc used broadly and have been 
he ld under some statutes to embrace policemen ••• ," 

In State v. Gardner, 88 Minn, 130, 92 N. \V. 529, our Supreme Court 
held that a Minneapolis police officer was an executive officer of the city 
and as s uch was properly charged in an indictment for accepting a bribe 
to permit confidence men and swindlers to operate in the city of Minne­
apolis. 

The copy of the Minneapolis charter which we have in this office pro­
vides in Chapter VI thereof for the creation and operation of a police de­
pal'tment. Section 2 of Chapter VI of the charter provides that the city 
council is to fix the amount of bond required from police officers. Section 4 
thereof provides that police officers shall subscribe and file in the office of 
the city clerk an oath that they will support the Constitution of the United 
States and the State of Minnesota, and will faithfully perform the duties 
of his office. 

The language of the charter above discussed, especially the requirement 
for the filing of an oath and bond, indicates to me t hat the charter framers 
contemplated that police officers of the city were to be "officers" as distin­
guished fl'om "employes." The requirement for the filing of an oath and 
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bond is many times considered to be the determining factor as to whether 
a person is an officer or an employe. 

It is therefore my conclusion that a police officer of the city of Minne­
apolis is an officer as distinguished from an employe, and that as such he 
holds an uoffice" within the meaning of the Constitution, Article IV. Sec­
tion 9. 

The question you present is therefore answered in the negative. 

Minneapolis City Attorney. 
F ebruary 8, 1946. 

209 

EDWARD J. DEVITT, 
Assistant Attorney General. 

280-H 

Member-Incompatible offices-Member of legislature and county service 
officer-Minn. Con st., Art. IV, § 9-L 1945, C 96. 

Opinion 

Artic1e IV, Section 9 of t he Constitution of Minnesota provides that: 

"No senator or representative shall, dur ing the time for which he 
is elected, hold any office under the authority of the United States or 
the State of Minnesota, except that of postmaster * * * ." 
Laws 1945, Chapter 96, authorizes the county board of any county to 

appoint a veterans service officer and to fix the compensation of such officer. 
Chapter 96 also provides that he shall be appointed for a term of two years 
unless removed for cause and except as otherwise prescribed in the D:ct . 

The posit ion held by such officer is created by law and is not filled 
merely by a contract of employment by which the rights of the parties are 
r egulated. 

Therefore, it is my opinion that a state senator cannot hold the posi­
tion of county service officer as the holding of the latter office would be in 
violation of the constitutional provision above quoted. 

Nobles County Attorney. 
March 27, 1946. 

210 

J. A. A. BURNQUIST, 
Attorney General. 

280-H 

Member-May be employed by city to direct singing in connection with 
Park Board concerts-Minn. Const. Art . IV, §9. 
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Opinion 

AI'tic le IV, Section 9, of the state constitu tion reads a s f ollows : 

"No senalor or r epresentative s hall, during the time for which he 
is e lected, hold any office under t he authority of the United States or 
t he State of Minnesota, except t ha t of postmaster · •• . " 

The constit utional prohibition in question simply f orbids a member of 
the legislature to hold a ny other office except t hat of pos tmaster. 

In numerous cases t he Attorney General has here tofore held that t he 
constitutional provision above quoted does not prevent a member of the 
legisla ture from accepting public employment. In previous opinions it has 
been held t hat a member of the legislature may be appointed as local 
appra iser f o), t he Department of RUl'a1 Credit, enter into contract s f or 
archi tectural service for t he state, be employed as truck and bus inspector 
for the Minnesota Hailroad and Warehouse Commi ss ion, as field agent for 
the Agricultural Depar tment, as investigator f or t he Board of Barber Exam­
iners, and as attorney f or passing upon rea l estate titles for the Highway 
Depa rtment . 

If you accept the posi t ion of communi ty s ing director from t he Park 
Board of t he City of Minneapolis, you will not be acting in the capacity of 
an office holder, but as a n employee. 

Theref ore, it is my opinion t hat article IV, section 9, of t he s lale con­
sti tution does not prohibit you from becoming engaged by the Park Board 
in directing the s inging in connection with Park Board concerts in the City 
of Minneapolis. 

Representat ive George E. Murk. 
March 3D, 1946. 

J. A. A. BURNQUIST, 
Attorney General. 

280-H 
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TAXATION 
ASSESSMENTS 

211 
Special-Sale of tax-forfeited land-Specia l assessments do not rev ive after 

sale of tax-forfei ted land to a purchaser. 

Facts 

"In Lanes boro, my county, we have a case where the State, thru 
non-payment of real estate taxes for over six years by the owners, 
became t he owner of many village lots. Included in the taxes for five 
of those s ix year s, in every case, was a special assessment of $1.65 per 
front foot, t he amount assessed against each lot for a village sewer sys­
tem installed all over the village, about 6 years ago. 

"The members of the County Board have placed new valuations on 
these lots, and we now have a chance to selI several of the lots , but the 
prospective buyers hesitate to buy. until t hey know whether or not the 
special assessment part of the five years unpaid taxes will revive or 
not, against the lots they buy." 

Question 

Whether after land has been forfeited to the state for non-payment of 
taxes and the state has sold and disposed of such land to a third party as 
purchaser, special assessments for local improvements will revive and again 
become a lien against such land. 

Opinion 

The answer to your question is found in t he case of Fortman v. City of 
Minneapolis, 212 Minn. 340. By reading this case you will see that the 
a nswer to your ques tion is no. The special assessments do not revive. 

Fillmore County Attorney. 
May 31, 1945. 

CERTIFICATE 

212 

RALPH A. STONE, 
Ass istant Attorney General. 

408-C 

State assignment - Cancellation requested by the holder - Auditor s hould 
cancel same even if title had been perfected thereunder- ESL 1937, C 
71, § 1, MS1941, § 280.30, Mason's Supp. 1940, § 2145-1; L 1941, C 399, 
MS1941, §§ 272.54 to 272.57. 
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Question 

"Whether the county auditor may cancel a tax certificate pursuant 
to the terms of Extra Session Laws 1937, Chapter 71, Section 1, under 
the following circumstances. 

"The certificate was purchased at t he tax judgment sale in 1906 for 
taxes of 1904. Notice of expiration of redemption was issued May 24, 
1909. Apparently the service was proper and proper proof was filed in 
the Auditor's office. The time for redemption expired. No redemption 
having been made, the certificate was filed in the office of the Register 
of Deeds, on August 25, 1909. On each transfer of the property there­
after the Auditor has stamped the instrument of conveyance 'Taxes paid 
by sale of lands and transfer entered! The present owner of t he prop­
erty and holder of the tax certificate desires to surrender the snme and 
have it cancelled by the Auditor in the language of the statute 'can­
celled by sUl'render of certificate'." 

Statement 

" It is my recollection that after the Absetz case came down, the 
Legislature passed Laws 1941, Chapter 399, which seems to be a com4 
plete method of dealing with tax certificates, assignments and forfeited 
t.."lX sales cer tificates and the cancellation of the same. Yet it does not 
expressly appear that the latter Act was intended to repeal Section 71. 

"It has been the opinion of this office in the past that when a tax 
certificate has ripened into a title, that there is no authority in the 
County Auditor to cancel the same even upon surrender. Your opinion 
of March 4, 1942, addressed to the Honorable G. Howard Spaeth reaches 
the same conclus ion but makes no reference to Chapter 71." 

Ques tions 

"Will you t herefore please advise whether under Chapter 71, Sec­
tion I, t he Auditor may accept for cancellation upon surrender a tax 
certificate and (2) whether Chapter 71, Section 1, is broad enough to 
include the case above outlined or whether it must be strictly construed 
to cover cases where a notice has been issued and served but has not yet 
ripened into title? " 

Opinion 

Extra Session Laws 1937, Chapter 71, Section I, Minnesota Statutes 
1941. Section 280.30. Mason's Supplement 1940. Section 2145-1, provides as 
follows: 

"Upon request of the holder of a real estate tax judgment sale cer­
tificate , state assignment certificate, or forfeited tax sale certificate and 
surrender of the same, whether notice of expiration of time of redemp­
tion has been issued and served or not, the county auditor shall cancel 
the same, making an entry in the proper copy real estate tax judgment 
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book, opposite the description of land covered by the certificate, 'can­
celed by surrender of certificate' ," 

This authorizes the auditor, on request of the holder and t he surrender 
of t he certificate by him, to cancel the tax sa le certificate. It makes no dif­
f erence whether notice of expiration h as or has not been given. If the 
notice has been g iven, the auditor is equally authorized to cancel the cer­
tificate when requested to do so by the holder. This should be the law. 
The owner and holder of a certi ficate should have t he right to have it can­
celled at any time whether it has ripened into title or not and whether or 
not he holds a government chain of title. If he l'cquests i t, neither he nor 
anyone else can complain. 

Laws 1941, Chapter 399, Minnesota Statutes 1941, Sections 272.54 to 
272.57, do not expressly repeal this provision of the 1937 law. Section 4 
of the 1941 law (Minn. St. 1941, § 272.57) makes it obligatory upon the 
county auditor to cancel a ll state assignment certificates on which notice 
of expiration of time for redemption has not been given and served with in 
the time fixed by that law. There is nothing inconsistent between the pro­
visions of the 1941 law a nd the 1937 law in the respect in question . They 
cnn stand together. It is my opinion that the holder of a state ass ignment 
cer ti ficate which has been perfected by the giving of notice of expiration 
of r edemption and the record ing of a certificate with the register of deeds 
may, nevertheless, r equest the cancellation thereof, and that upon such re­
quest and upon being sat isfied that the r equest comes from the true owner 
of the certificate, t he audi tor should cancel the same and make an entry 
in the proper copy real estate tax judgment book, opposite the description 
of land covered by t he certificate, "cancelled by surrender of certi ficate." 

Ramsey County Attorney. 
August 6, 1945. 

DELINQUENT 
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RALPH A. STONE, 
Assistant Attorney General. 

409·A-l 

Confessed judgment-The u"))a id balance of taxes upon any pa rcel of real 
estate included in a confessed judgment may be paid in full- L 1945, C 
324. 

Question 

"Where a person has confessed judgment on taxes and has paid a 
part, can be pay the balance up pur suant to Chapter 324, Laws of 
1945 ?" 
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Answer 

Laws 1945, Chapter 324, reads: 

UDelinquent taxes upon any parcel of r eal estate, which have been 
bid in fo r and are held by the state and not assigned by it, may be 
paid in full without penalty or interest if such payment is made prior 
to October I , 1945, as hereinafter provided : 

liThe party offering to pay such taxes shall present to the county 
a udi tor a tax receipt showing that t he current taxes due in 1945 have 
been paid in full. Upon the presentation of such tax receipt the county 
auditor shall make out a delinquent tax statement and shall set forth 
therein all delinquent taxes and costs, less penalties and interest, then 
accrued against said parcel of real estate. The payment to the county 
treasurer of the sum shown t o be due on such statement shall constitute 
payment in full of all taxes accrued against said parcel of r eal estate." 

There can be no doubt that if judgment had not been entered in the 

instant matter pursuant to the owner's confession of judgment, the owner 

of the land involved herein could take a dvantage of the provisions of the 

foregoing statute. Notwithstanding the confessed judgment, he can restore 
the land to its former sta tus as real estate with delinquent taxes but with­

out a confessed judg ment therefor by def aulting in the payment of any 

instal1ment due under the judgment. If an installment becomes due before 

October I, 1945, he can fail to pay it and can thus make himself eligible 

without question for the benefits allowed by the above statute. It is pos­

sible t hat some confessed judgments do not provide for payments which 
will be due before October 1, 1945. Obviously the legislature did not intend 

to discriminate against the owners of lands affected by such judgments. 

It is plain that the legislative intent was to afford the same opportunity 

to owners of all lands on which the taxes are delinquent. A confessed judg­

ment does not constitute payment of the taxes incorporated in it. Any 

amounts collected as taxes under the confessed judgment are applied to the 

payment of the delinquent taxes in the inver se order to that in which they 

were levied. The taxpayer who has confessed judgment and wishes t o avail 

himself of Laws 1945, Chapter 324, must pay the amount of the costs and 
the delinquent taxes as they are shown on t he county auditor's books after 

credit has been given as a bove stated f or payments made under the con­

f ession of judgment. 

Itasca County Attorney. 

May 7, 1945. 

PAUL JAROSCAK, 
Special Assistant At torney General. 

412-A-I0 
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EQUALIZATION 

214 
County board meeting-Time for-Time limit of four weeks specified in 

Minn. Stat. 1941, § 274.14, is directory. 

Facts 

The facts giving rise to the request for this opinion may be quoted as 
follows from the letter of the County Auditor of Goodhue County, dated 
July 17, 1945, to-wit: 

"The County Board of Equalization met on the third Monday in 
July (July 16) and I quote from the minutes of their proceedings . 

.. 'The Auditor reported that all the assessors had made a return 
of their assessments except the City of Red Wing. That he had made 
diligent effort to secure the books, listing sheets and statements from 
the assessor of the City of Red Wing but to date they had not been 
returned. 

II fA communication was r ead from the City Clerk of Red Wing 
stating that he had been instructed by the City Council of Red Wing 
to notify the County Board of Equalization that the return of the 
assessment rolls and records of the City of Red Wing for the year 1945 
was being held up at the request of the State Tax Commissioner, and 
that it would be impossible to comply with the provisions of the Stat­
utes and City Charter relative to the return of said assessment rolls 
and records until the work has been completed.' 

"I, as County Auditor, called the Commissioner of Taxation and 
talked the matter over with Mr. Stolle, the Deputy, and he informed me 
that the County Board could proceed with their equalization without the 
City of Red Wing and that when they adjourned they should adjourn 
'subject to call'." 

Question 1 

Can the County Board of Equalization proceed with the equalization of 
assessments without the assessment book for the City of Red Wing? 

Opinion 

This question is answered in the affirmative. The statute makes it the 
duty of the County Board of Equalization to "examine and compare the 
returns of the assessment of property of the several towns or districts." 
This duty must be performed in so far as it is possible to do so. The board 
cannot get the books for the City of Red Wing. It should nevertheless pro­
ceed with its duty as the Board of Equalization without the Red Wing books. 
It could be that before the equalization is completed these books may be 
available. 
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Question 2 

"The City of Red Wing informs us it will take six weeks to two 
months to complete the revaluation. The law provides the County Board 
of Equalization must adjourn on or before August 13, 1945. Can the 
County Board of Equalization be in session after that date to equalize 
the City of Red Wing? It 

Opinion 

This question is also answered in the affirmative. The statute does not 
provide that the board must adjourn sine die at the end of four weeks. The 
law reads thus (Minnesota Statutes 1941, Section 274.14, Mason's Statutes 
1927, Section 2050): 

"The county board of equali zation may continue in session and 
adjourn il'om time to time during four weeks, commencing on the third 
Monday of JulY i but, after final adjournment, the board shall not change 
the assessed valuation of the property of any person, or reduce the 
aggregate amount of the assessed valuation of the taxable property of 
the county." 

The law does not make it mandatory that the work of the Board of 
Equalization be completed within four consecutive weeks. The provision as 
to time is directory and for the purpose of expediting the work of equali­
zation. The board can meet and adjourn fl'om time to time; and if the work 
is not entirely completed within the four consecutive weeks following the 
third ~onday in July, then the board may hold a session or sessions for 
equalization purposes after the expiration of the four weeks without invali­
dating the assessment, provided there has been no final adjournment of the 
board. 

Hence it would be proper in my opinion for the board to meet and com­
plete the work of equalization as to the books which they have available, 
and then adjourn to a definite time later when the Red Wing books will be 

. available. I do not feel that the tax would be invalidated by failure to com­
plete the equalization within the four weeks' time. 

Since there must be no sine die adjournment of the board of equaliza­
tion before the final meeting, adjournment should be taken to a day certain 
until the work is finally completed when the meeting can adjourn finally. 

The case of Faribault Water Works Company VB, County of Rice, 44 
Minn. 12, involved a case in which a personal property assessment was 
raised by the city codncil of the city of Faribault after July 1. The common 
council, sitting as a Board of Equalization, was in session on June 29. On 
that date a recess was taken until July 2. On July 2 notices of intention to 
raise certain assessments were sent out, including one to this plaintiff, and 
directing him to appear on July 5. On July 5 the plaintiff did appear and 
at his request another adjournment was taken until July 8, on which date, 
the council acting as such board of equalization, raised the plaintiff's assess· 
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ment $20,000. The court held that this action of the board taken after July 1 
was not invalid. 

"It did not invalidate the action of the board, unless it is to be 
considered that the statute requires the action of the board to be taken 
without delay. and prior to the time specified when the assessor 's return 
should be made, and that in these things the provisions of the statute 
are mandatory. Under the principle of construction laid down in Kipp 
v. Dawson, 31 Minn. 373 (17 N. W. Rep. 961, and 18 N. W. Rep. 96), the 
provisions of the statute here in question are to be deemed directory 
rather than mandatory. But, apart from the general principle of con­
struction above referred to, the statute discloses the intention of the 
legislature to be that strict compliance with these provisions shall not 
be strictly necessary. Section 40 of the tax-law (Gen. St. 1878, c. 11) 
declares that the failure to give the prescribed notice of the meeting of 
the board of r eview, or to hold such meeting, shall not vitiate the assess­
ment except as to the excess of valuation or tax shown to be unjustly 
made or levied; and section 60, as amended by chapter 2, Laws 1885, 
declares that 'no omission of any of the things by law provided in rela­
tion to such' assessments and leVY3 or of anything required by any officer 
or officers to be done prior to the issuance of such citation, (from the 
district court to show cause why judgment should not be rendered for 
delinquent personal-property taxes) shall be a defense or objection to 
such taxes, unless it be also made to appear to the court that such 
omission has resulted to the prejudice of the party objecting, and that 
such taxes have been unfairly or unequally assessed.' No prejudice is 
shown to have resulted from any departure from the letter of the stat­
ute in this case." 

In the case of State vs. West Duluth Land Company, 75 Minn. 466, de­
fense to a tax was based partly on the ground that it included a levy made 
by the park board of Duluth. By the terms of the law, the park board was 
required to certify its tax lexy to the county auditor before October 1. The 
tax levy was not certified to the auditor until October 14. The court said 
(page (66): 

II ••• This statutory proyjsion as to the time for certifying is 
merely intended for the guidance of the park board, and is designed to 
insure an orderly and prompt performance of a public duty. It is sim­
ply directory, and a failure to certify on or before October 1 does not 
affect the taxpayer, injuriously or otherwise. See Kipp v. Dawson, 31 
Minn. 373, 381, 17 N. W. 961, and 18 N. W. 96; Banning v. McManus, 
51 Minn. 289, 63 N. W. 635. An omission to cer t ify on or before the 
last day mentioned cannot be a defense to the proceedings, because it 
cannot affect the substantial merits, nor could it have r esulted to the 
prejudice of this or any other objector .••• " 

By a parity of reasoning I am inclined to hold that the four weeks' 
provision in the statute is directory, and that failure to complete the equali­
zation within the four weeks' time would not vitiate the assessment, pro­
viding it was regular in all other respects. 
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I quote from the syllabus in the case of Kipp VS. Dawson, 31 Minn. 373, 
as follows: 

HWhere t he provision of a statute as to the time when an act shall 
be done is intended merely for t he guidance of public officers, so as to 
insure the orderly and prompt performance of public business, a dis­
regard of which cannot injuriously affect t he rig hts of parties inter­
ested, it will be deemed merely directory; but where it is intended for 
the protection of the citizen, and to prevent a sacrifice of his property. 
and is such t hat, by a disregard of it, his rights might be injuriously 
affected, i t will be deemed mandatory. '" '" '" " 
cf. McMillan v. Board of County Commissioners, 93 Minn. 16. 

Even if the court should hold that t he words "four weeks" mean "four 
consecutive weeks" and hence that any changes made after the expiration 
of that time were improper, such a holding would not necessarily invalidate 
all the work of the board and the actions taken during the four weeks' 
period. 

Goodhue County Attorney. 
July 30, 1945. 

EXEMPTION 
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RALPH A. STONE, 
Assistant Attorney General. 

406-B 

Airports-Municipa1ly owned and operated-Established pursuant to Laws 
1945, Chapter 303-Exempt from property taxation-Cons titution, Art. 
IX, § 1, MS1941, § 272.02. 

Facts 

An airport known as F leming Field, owned and formerly operated 
by the Navy Department of the United States Government, is located 
in Dakota County, partly within the incorporated limits of the village 
of Inver Gr ove and partly in Inver Grove Township. The Navy Depart­
ment has continued the use of the field and has granted a permit to the 
city of South Saint Paul to operate the airport as a municipal airport, 
with the understanding tha t as soon as the airport has been declared 
surplus t he city will be permitted to acquire f ee title to the airport. In 
the operation of t he a irport, the city intends to rent hangar space to 
owners of private planes, charge a fee to users of the field, and sell 
gas and oil on the field to operators of privately-owned planes. 

Question 

"May I have your opinion as to whether or not the fi eld acquired 
and operated by South Saint Paul, as briefly described herein, is tax 
exempt ?" 
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Opinion 

We concur in your opinion that the question should be answered in the 
affirmative, upon compliance by the city with the provisions of Laws 1945, 
Chapter 303, relating to the acquisition and operation of a municipally 
owned airport. 

Section I, Subd. 5 of that act defines an airport as any area of land or water 
except a restricted landing area which is designated for the landing and 
take~off of aircraft, whether or not facilities 8re provided for the shelter, 
servicing or repair of aircraft. 

Section 6, Subd. 6, requires that all proposed airports shall first be 
licensed by the Commissioner of Aeronautics and further requires that any 
municipality or person acquiring property for the purpose of constructing 
or establishing an airport shall prior to such acquisition make application 
to the Commissioner for a certificate of approval. 

Section 11, Subd. I, authorizes the acquisition, establishment and opera­
tion of airports by municipalities either within or without the territorial 
limits of such municipality and within or without this state, and, amongst 
other things, s pecifica lly authorizes s uch municipality "to construct, instal1, 
and maintain airport facilit ies for the servicing of aircraft and for the com­
fort and accommodation of air travelers ; and to purchase and sell equip­
ment and supplies as an incident to the operation of its airport properties." 

Section 12, Subd. 1, declares that the acquisition of lands for the estab­
lishment of airports and the construction, maintenance and operation of 
airports and air navigation facilities, and the exercise of other powers 
granted municipalities by the act are public, governmental and municipal 
functions, exercised for a public service and matters of public necessity. 

Section 14 provides "Any property acquired or used by a municipality 
pursuant to the provisions of this act shall be exempt from taxation to the 
same extent as other property used for public purposes." 

Section 17, Subd. 4, in addition to the g eneral powers conferred by the 
act, authorizes a municipality establishing an airport under the provisions 
thereof "to lease or assign for a term not exceeding 30 years to private 
parties, any municipal or state government of the national government, or 
any department of either thereof, for operation or use consistent with the 
purposes of this act, space, area, improvements, 01' equipment on s uch 
airports." 

The tax exemption provided for in Section 14 is "to the same extent 
as other property used for public purposes." Article IX, Section 1, of the 
State Constitution and Minnesota Statutes 1941, Section 272.02, exempt 
fl'om ad valorem taxation public property used exclusively for any public 
purpose. Under these general provisions our Supreme Court held, in County 
of Anoka v. City of St. Paul, 194 Minn. 554,261 N. W. 588, that rents and 
charges made by the city for the furnishing of water did not affect the 
exempt status of the waterworks. We are of t he opinion that the leasing 
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of airport facilities, the charging of fees for the use thereof, and the sale 
of equipment and supplies incident to the operation of the airport, and 
within the scope of Chapter 303, will not deprive the property of exemption 
from general property taxation. 

DAVID W. LEWIS, 

South St. Paul City Attorney. 
March 1, 1946. 

216 

Assistant Attorney General. 

414-A-ll 

Cemeteries - Private corporations and associations - Tract of land acron 
from main tract-MSI941, §§ 306.01-306.87. 

Facts 

4'The Acacia Park Cemetery Association owns a large tract of land 
in Dakota County which is platted and used for cemetery purposes. 
Sometime after the main cemetery tract was purchased, the Acacia Park 
Cemeter y Association purchased a ten acre t ract which lies across a 
county highway from the main tract . 

"The t en acre tract is used exclusively to house a caretaker for 
the cemetery, to store tools for the entire cemetery and also there is 
a small greenhouse which is used exclusively to raise flowers to beau· 
tify the entire cemetery grounds. No flowers produced in the green­
house are sold at either wholesale or retail and the cemetery association 
has given some consideration to erecting a mausoleum on said ten acre 
tract. 

"The Association has its own plat of the small tract but has never 
filed the same with the proper officials of the County though they now 
intend to do so this year." 

Question 

Whether, in view of the decision of the Minnesota Supreme Court in 
State v. Ritschel, 20 N. W. 2d 673, said ten acre tract of land is exempt as 
land of a cemetery association under Minnesota Statutes 1941, Sections 
306.01-306.87. 

Opinion 

The mere fact that an association owning the land is one organized 
under Section 306.01 et seq. ibid, does not ipso facto render the land exempt. 
The land must be devoted to a use which the statute recognizes as a basis 
for exemption. Whether the ten acre tract satisfies this test is a question 
of fact (State v. Willmar Hospital, Inc., 212 Minn. 38, 42, 2 N. W. 2d 564) 
which cannot be determined by the Attorney General. 
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It is my opinion that, assuming the ten acre tract is found to be rea­
sonable in size for the purpose for which it is used, the decision in the 
Ritschel case does not as a matter of law compel a finding that the ten acre 
tract is taxable. The court in that case held that under Minnesota Statutes 
1941, Section 272.02 (exempting public burying grounds from taxation) the 
use of the property is essential to constitute it a burying ground, that 
Section 306.14 ibid did not exempt property merely because it was owned 
by an association formed under Chapter 306 ibid, but that the ownership 
and use must concur and the use must be one which the statute recognizes 
as a basis for exemption. After r eviewing Section 306.02 ibid which pro­
vides the purposes for which such a corporation may be organized, the court 
states the rule as follows (20 N. W. 2d 676): 

u • • • a statute providing that the property of a corporation 
shall be exempt from taxation should be construed as applying only to 
the property used for the purpose or object for which it was created. 
The exemption does not apply to property not so used." 

In the Ritschel case none of the property owned by the association had 
been used as a burying ground nor could a ny of it be so used under the 
city ordinance then in effect, consequently t he court affirmed the decision 
of the lower court which held that the title to the land was forfeited to 
the state for delinquent taxes. 

The question of whether property used by a cemetery association for 
the purpose of maintenance and beautification of the cemetery was not pre· 
sen ted in the Ritschel case. The court recognizes that uses of land incidental 
to the operating of a cemetery might s ustain an exempt ion and states (20 
N. W. 2d 678): 

HOf course the exemption is not confined to mere graves * •• 
Owning and holding land for such future needs (interments), if r ea­
sonable in amount and not beyond reasonable anticipation, are inci· 
dental to operating a cemetery." . 

In State v. Lakewood Cemetery Association, 93 Minn. 191, 101 N. W 
161 (which the court in the Ritschel case distinguishes) the cemetery asso· 
ciation purchased a tract of land for the purpose of enlarging the cemetery. 
The land had not been platted, but it was the intention of the association 
to plat it and sell it on the same basis as the other cemetery lots. A green· 
house had been maintained on part of the land and, s ince the purchase had 
been used by the cemetery association in growing ftowers and plants for 
the pure purpose of beautifying the cemetery, surplus stock of the green­
house was sold for the benefit of the association. The court in holding the 
land to be exempt from taxation ruled that the association had an implied 
authority to provide for the future needs of the public in the matter of 
obtaining suitable land for the burial of the dead. As to the greenhouse 
the court said: 

"The use of a small portion thereof for a greenhouse for the pur­
pose of growing flowers and plants to be used in beautifying the 
grounds, clearly, in our judgment, falls within the authority conferred 
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upon appellant. It is a matter of common knowledge that greenhouses 
are maintained by many of the large cemetery associations through­
out the country, and the sale of a small amount of the surplus stock 
is but an incident to the general management. We are of the opinion 
the land so acquired is exempt from taxation." 

The fact that here the land on which the greenhouse was located was 
to be used in the future for interments is not in my opinion a prerequisite 
to the rule applied. See State ex reI. Benson v. Lakewood Cemetery Asso­
ciation, 197 Minn. 501, 267 N. W. 610; Proprietors Rural Cemetery Associ­
ation v. Commissioners of Worchester County, 162 Mass. 408. 25 N. W. 618, 
10 L. R. A. 365; Ewing Cemetery Association v. Township of Ewing, 126 
N. J. L. 610, 20 Atl. 2d, 607. Under statutes providing similar exemptions 
t he Minnesota court has sustained the exemption in cases in which the uses 
of land were incidental to but reasonably necessary to the functions fa­
vored by the exemption. Ramsey County v. Macalester College, 51 Minn. 
437, 53 N. W. 74, State v. Carleton College, 154 Minn. 280, 191 N. W. 400, 
State v. H. Longstreet Taylor Foundation, 198 Minn. 263, 269 N. W. 469. 

I conclude that State v. Ritschel, (Minn.) 20 N. W. 2d, 673, is not de­
cisive of the question raised in your inquiry. If the ground involved is a 
part of the greater area which as a whole constitutes one cemetery, and the 
ground involved is essential thereto, it is exempt from taxationj otherwise 
not. 

Dakota County Attorney. 
February 5, 1946. 
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KENT C. van den BERG. 
Assistant Attorney General. 

414-0-4 

Personal property-Bank building with fixtures leased to United States for 
postoffice purposes-MS1941, § 290.361. 

Facts 

A state bank within your county owns a building, together with fixtures 
contained therein. A part of the building is leased by the bank to t he United 
States for postoffice purposes. The bank owns the postoffice fixtures and 
receives rent from the government for the building space and fixtures in 
the amount of $115 a month. The fixt ures in the postoffice have always been 
considered personal property and have not been considered as attached to 
or a part of the building. The rental r eceived by t he bank is included within 
and reported by the bank as a part of bank income. The assessor of the 
village wherein the bank is located assessed the fixtures in the space used 
for the purposes of a postoffice, as personal property belonging to the bank 
and as property not included within the terms of Minnesota Statutes 1941, 
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Section 290.361. The bank contends that s uch fixtures a re exempt from all 
personal property t axes by virtue of said statute. 

Question 

"Are the postoffice fixtures referred to exempt from all per sonal 
property taxes by reason of the provisions of Minnesota Statu tes 1941, 
Section 290.361 ?" 

Opinion 

Minnesota Statutes 1941, Section 290.361, imposes an excise tax meas­
ured by net income on national and state banks, and provides by the last 
sentence thereof: 

"The tax hereby imposed upon national and state banks shall be 
in lieu of all taxes upon the capi tal, surplus, property, assets a nd shares 
of these banks except taxes imposed upon real property," 

The fixtures contained wit hin the space used as a postoffice are not 
owned and used for any purpose essential to or connected with the owner­
ship and operation of the banking institution. The question is therefore 
presented as to whether all property of a bank except real property, and 
including property which is not devoted to banking purposes, is exempt from 
ad valorem taxation by virtue of the in lieu provisions of t he statute above 
quoted. 

Similar in Heu provisions are found in the sections of t he statute r elat­
ing to the payment of gross earnings taxes upon certain types of businesses 
and taxpayers. Thus, by the provisions of Minnesota Statutes 1941, Section 
295.34, there is imposed upon telephone companies a tax meas'ured by gross 
earnings "which shall be in lieu of all other taxes" except certain t axes not 
here material. In the case of State v. Pequot Rural Telephone Company, 
188 Minn. 520, 247 N. W. 695, the court was concerned with t he ques tion of 
whether certain real property owned by the def endant was exempt from 
the general propert y tax a nd, in passing upon the in lieu provisions of the 
g ross earnings tax law relating to telephone companies, stated: 

!lOur statute imposing the gross earnings tax is based upon the 
a ssumption that the .property will be held and used f or telephone pur­
poses. State ex reI Minn. T. Ry. Co. v. District Court, 68 Minn. 272, 
71 N. W. 27; State v. Twin City Tel. Co., 104 Minn. 270, 286, 116 N. W . 
835 .••• The true rule is that property owned by a telephone com­
pany is exempt from an ad valorem tax if it is principally devoted to 
telephone use and not subordinated to other uses. Such use by the 
gross earnings taxpayer must be reasonably necessary, ordina ry, and 
usual in the operation of its business .••• Whether a gross earnings 
t axpayer must pay an ad valorem tax on real estate which it owns de­
pends upon its main or principal use." 

While the court found that the r eal property in question was used for tele­
phone purposes and was therefore exempt from the ad valorem tax, it rec-
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ognized a r ule of long standing that the property of a gross earnings tax­
payer not devoted to the use fOI" which the company was organized, was 
subject to ordinary ad valorem taxation, although the statutory exemption 
t'ead "in lieu of a ll other taxes." 

In un opinion dated July 20, 1943. file 414-A-9. this office held that the 
livestock, farm machinery and grain of ins urance companies paying a gross 
premiums tax "in lieu of all other taxes," except taxes upon real property 
Imposed under the provisions of Minnesota Statutes 1941, Section 60.63, as 
amended by Laws 1943, Chapter 73, must pay a personal property tax upon 
~ uch chattels. 

You state your conclusion that the fixtures owned by the bank and used 
by the postoflice are not exempt from personal property tux. We concur in 
your opinion. When our legislature adopted the bank excise tax law at its 
1941 Session it did so with full knowledge of the interpretation placed upon 
',he gross earnings tax in lieu provisions by our courts in State v. Pequot 
RUl·al Telephone Company, supra, and the decisions cited therein. In em­
ploying language similar to the wording of the gross earnings tax law, we 
believe that the legislature clearly intended to impose personal property 
lid valorem taxes against chattels of a bank which are in no way used by 
it in the operation of the bus iness of banking. 

DAVID W . LEWIS, 
Assistant Attorney General. 

Jackson County Attorney. 
June 8, 1945. 414.A-9 

218 
Heal property-Vacant lot.s acqui red by church fo r purpose of erecting new 

church thereon in nea r fu ture-Canst., Art. IX, § 1, MS1941, §272.02. 

Facts 

"On July 27th, 1945, the Church of St. Joseph, a religious corpora-
tion, purchased the following described real e.state, to-wit: 

The North 30 feet of Lot Five, and all of Lots Six, Seven, Eight 
and Nine, in Block Two, Hodgkins Addition to the Village of Wal­
dorf, Waseca County, Minnesota. 

The deed to the church was filed for record in the office of the Register 
of Deeds on the same day. At the present time the lots are not being 
used, but it is contemplated that a new church will be erected thereon 
in the near future." 

Q uestions 

"1. Must the r eligious corporation pay the 1945 tax, due and pay· 
able in 1946? 
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"2. Are the lots tax exempt now, under the statute granting 
exemption to churches and church property?" 

Opinion 

1. The Constitution, Article IX, Section I, and Minnesota Statutes 
1941, Section 272.02, Subd. (5), provide that Hall churches, church property. 
and houses of worship" are exempt from taxation. Minnesota Statutes 1941, 
Section 273.01, provides that all real property subject to taxation shall be 
listed and assessed every even numbered year with reference to its value on 
May 1 preceding the assessment. May 1 is therefore the controlling date. 
On May I, 1945, the lots in question were not "church property," The reli­
gious corporation did not become owner of the lots until July 27, 1945. It 
follows that the lots properly remained on the tax rolls for the year 1945 
and that the tax assessed for that year legally is due and owing. This as­
sumes, of course, that the lots were in private ownership on May 1, 1945, 
and did not fall within any of the constitutional or statutory classes of 
exempt property on that date. 

2. Whether t he lots are entitled to exemption from ad valorem assess­
ment for the year 1946 and thereafter is a fact question which must be 
determined in the first instance by the local assessor. In applying the con­
stitutional tax exemption of Ilall churches, church property, and houses of 
worship," the Minnesota Supreme Court has held that the test is the use 

to which the property is devoted or about to be devoted. In the case of 
State v. Second Church of Christ Scientist (1932), 185 Minn. 242, 240 N. W. 
532, the court stated that the rule is that, where there is present need for 
a site for new church buildings, property purchased for that purpose, a good 
faith intention to build a church plant on the property within a reasonable 
time, a fund being continuously raised for that purpose, an architect em­
ployed to prepare plans for the buildings, and one unit of the buildings 
thereafter commenced and completed within a reasonable time, the property 
is exempt from general taxes, at least from the time the architect is so 
employed. 

The local assessor necessarily will have to give consideration to all of 

these factors. If he determines that the lots are not entitled to exemption 
for the year 1946, the religious corporation may make application, under 
Minnesota Statutes 1941, Section 270.07, to the Commissioner of Taxation, 
for such relief. If that application is denied the corporation may litigate 
the question in the courts. 

Waseca County Attorney. 
June 5, 1946. 

CHARLES P. STONE, 
Special Assistant Attorney General. 

414-D-6 
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MORTGAGE REGISTRY TAX 

219 
Computation of tax-Where less than face a mount of mortgage-Exemp­

tion of Reconstruction Finance Corporation under bank participation 
agreement-MS1941, § 287.07. 

Statement of Facts 

The facts disclose that a bank has taken a mortgage in t he f ace a mount 
of $18,000 under a Bank Participation Agreement with the Reconstruction 
Finance Corporation. Only $11,000 has actually been advanced on the mort­
gage to date. The remaining $7,000 is to be advanced at a future date if 
needed by t he mortgagor. The Reconstruction Finance Corporation has not 
advanced any part of the $11,000 but under the Participation Agreement 
upon ten days' notice it may be called upon to take up 75 per cent of the 
amount advanced by the bank. This notice has not been given by the bank. 
Payments, including interest, are made directly to the bank under the mort­
gage, but the bank turns over to t he Reconstruction Finance Corporation a 
small per cent in r eimbursement for its agreement to secure the loan as 
above indicated. 

First Question 

The first question is whether or not Section 287.07 of 1941 Minnesota 
Statutes applies to the instant case so t hat a statement may be filed show­
ing the money actually advanced whereby the mortgage registry tax may 
be paid only on t he portion advanced. 

Opinion 

It is the opinion of t his office that Section 287.07 does not apply to the 
instant situation and that the mortgage registry tax mus t be paid on the 
full face amount of the mortgage. Section 287.07 applies only in a case 
where a mortgage is made to a mortgagee in trust to secure t he payment 
of bonds or other obligations to be subsequently issued. The mortgage in 
the instant case was not made to a mortgagee in trust and therefore does 
not meet t he requirements of t his section. Had the Legislature not enacted 
Section 287.07 the mortgage registry tax would have been imposed upon 
the face amount of t he type of mortgage covered by that section even 
though only part of the money was advanced. Since the mortgage in the 
instant case does not qualify under t he exemption provided in Section 287.07, 
the mortgage registry tax must be computed upon the full $18,000 even 
though Jess than $18,000 has been advanced. 

Second Question 

The second question is whether or not 76 per cent of the amount of the 
mortgage is exempt from the mortgage registry tax since the Reconstruc-
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tion Finance Corporation is an agency of the United States Government and 
may be called upon to take up that portion of the mortgage. 

Opinion 

It is the opinion of t his office that no part of the mortgage is exempt 
from the mortgage registry tax. The bank is the named mortgagee. It 
made the entire advancement under the mortgage. The Reconstruction 
Finance Corporation has merely agreed to secure the mortgage. It has 
advanced nothing under the mortgage. The mortgage constitutes the exclu­
sive property of the bank and, hence, is subject in its entirety to the mort­
gage registration tax. 

T. R. ANDERSON, 

Fillmore County Attorney. 
March 6, 1946. 

PERSONAL PROPERTY 
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Special Assistant Attorney General. 

41S-C-l 

Judgment - Execution sale upon judgment - Distribution of proceeds re­
ceived therefrom- MS1945, §§ 94.09, 94.16, 277.10, 277.14, 277.16. 

Facts 

I IA personal property tax judgment was entered, execution issued, 
real property levied upon and sold by t he Sheriff to the State of Minne­
sota. Since that time the County has rented the building and now has 
in its possession $180 proceeds from such rental collection." 

Question 

Ii ......... how should the county auditor distribute this money?" 

Opinion 

The difficulty in the solution of your problem arises out of the fact that 
Minnesota Statutes 1945, Chapter 277, relating to the collection of delin 
quent personal property taxes, contains no specific provision authorizing 
either the state or the county to bid at an execution sale upon a personal 
property tax judgment. 

The enforcement of personal property taxes is a special proceeding con­
trolled by the statutes establishing it, and the legislature has provided a 
course of procedure in tax cases complete in itself. Justus v. Board, 94 
Minn. 72. 

These statutes, Section 277.10, provide for the issuance of an execution 
upon judgment at the request of the county attorney and that no property 
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of the debtor shall be exempt from seizure thereon. Executions may be re­
newed a nd reissued in the same manner as provided by law in case of execu­
tions upon judgments in civil actions. 

The judgment, when docketed, becomes a lien upon the real property of 
the debtor in the county within which the judgment was rendered to the 
same extent as other judgments for t he recovery of money. Section 277.14. 

It is stated in 61 C. J'J Section 1532, page 1131, as follows : 

'~here by law the taxes assessed on personal property become a 
lien on the owner's realty, the lien may be enforced by sale of the land 
for the delinquent personal taxes • • • 0" 

Obviously, where an execution has been issued, the property of the 
debtor, either real or personal, may be seized and sold upon execution sale. 

However, a sale upon execution must be for cash and to the highest 
bidder. Dunnell's Digest , 2d, Section 3633. Neither the state nor the county 
has had any funds available so as to bid in for cash property sold upon 
execution sale to satisfy a personal property tax judgment. The statutes 
contain no provision whereby the state may bid in the property offered for 
sale in the amount of the tax judgment as is the case in real estate tax 
sales. 

Absence of this statutory authority raises serious doubt as to the valid­
ity of the sale. 

With respect to the collection of personal property taxes, the county 
attorney is charged with the duty of conducting proceedings for the collec­
tion thereof. Section 277.02. Thwing v. City of International Falls, 148 
Minn. 37, 39. 

Section 277.16 provides the manner and method for satisfying a per­
sonal property tax judgment upon payment to the county treasurer. 

The county attorney has no authority to settle a personal property tax 
judgment. Attorney General's opinion J anuary 17, 1946, file 421a-8. The 
discharge of the duties imposed by law upon the county attorney requires 
the exercise of discretion. Whether he may bid in behalf of the state for 
the amount of a tax judgment or any other amount when property is offered 
for sale upon execution is doubtful, particularly so by reason of the absence 
of statutory authority. Such authority can only be implied as being neces­
sary and incidental to his duty to conduct the proceedings for the collection 
of personal property taxes. 

Perhaps at the most the sale is merely irregular, and until vacated or 
set Bside should be recognized as valid. We think that it should be so con­
sidered. 

If the sale had been made to someone other than the state, no difficulty 
would have been encountered in distributing the proceeds therefrom or in 
delivering a proper certificate to the successful bidder as provided by Min­
nesota Statutes 1945, Section 660.22. 
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If, when the property was offered for sale, there were no bidders, the 
sheriff, in the exer cise of sound discretion, could have adjourned the sale 
from time to time. Singer v. Novak, 168 Minn. 208. 

When a personal property tax judgment has been entered, the state 
holds the same in trust for the benefit of the taxing units entitled to par· 
ticipate in t he distribution thereof upon payment. 

We believe t hat any money collected as the result of proceedings initi­
ated under Chapter 277, supra, should be distributed in the same manner as 
personal property t axes. Consequently, the $180, which has been collected 
as the result of proceedings to collect delinquent personal property taxes, 
should be distributed in the same manner as personal property taxes. 

You further state that proceedings have been instit uted under Mason's 
Statutes 1927, Section 6442, being Minnesota Statutes 1945, Section 94.09, 
and you inquire how t he proceeds from such sale should be dist ributed. 

Section 94.09 provides in part: 

HAll tracts or lots of real property belonging to the State of Min­
nesota or t hat may hereafter accrue to the state, including tracts or 
lots which have escheated t o the state, may be disposed of in the fol­
lowing manner; provided, sections 94.09 to 94.16 shall not apply to 
school or other trust fund lands, belonging to the state, or tha t may 
hereafter accrue to t he state, under and by virtue of any act of Con-. 
gress, The sale or disposition of this real estate sha ll be under the 
supervis ion of the governor, attorney general, and state auditor, who 
may authorize and direct a sale when in their judgment it would be 
advantageous to do so . ... .. 

This statute is apparently broad enough to permit a sale of the lands 
thereunder. Authority is g ra nted to the officers therein mentioned to direct 
a sale when in their judgment it would be advantageous to do so. 

Section 94.16 provides that the proceeds from such sale shall be cred­
ited to the general revenue fund of the state. Nevertheless the ultimate 
results to be accomplished by t he issuance of a n execution upon a personal 
property tax judgment should not be overlooked: The state was not the 
absolute owner of t he judgment lien. The s ta te's interest in the premises 
as a purchaser can be no greater than its interest in the judgment lien. Its 
interest in either is in t he nature of a trust for the benefit of the taxing 
units, and any money derived therefrom should be distributed in the same 
manner as receipts from the collection of per sonal property taxes. 

We do not believe that the practice and procedure which has been fol­
lowed in this case should be generally adopted and applied until the legis­
lature has pl'ovided the necessary pra<:edure therefor. This would necessi­
t.ate amending our present laws for the enforcement and collection of de­
linquent personal property taxes so as to specifically a uthorize the state, 
'1 1' the county, to bid in property upon an execution sale on a personal prop­
erty t~x judgment and for the sale .of such property after title thereto has 
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been acquired and for the distribution of the proceeds r eceived from a sale 
thereof. 

Until such legislat ion has been enacted, doubt will exist as to the 
authority for the course of the proceedings followed in the instant CSBe. 

Cass County Attorney. 
August 28, 1946. 
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VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

421-A-8 

Real estate taxes-Collection thereof-County treasurer is authorized to 
accept either the entire personal property tax or a ha lf thereof prior to 
March 1 and the remaining half prior to July 1. There is no legal 
provis ion for paying real estate taxes under protest, nor is there any 
legal provision for making pa rtia l payments thereon, without a court 
order 6xing the same, except the provision allowing payment of half 
of the taxes prior to June 1 and of the remaining half prior to Novem­
ber l - MS1941, §§ 275.28, 276.01, 276.02, 278,01. 

Facts-Problem One 

" Mr. A has n personal property tax of $25.00. Prior to March 1 
he pays $15.00 thereon. He fails to pay t he balance of the tax on 
July 1. Section 2088, Volume 3, Mason's Minnesota Statutes provides: 
'Except when the amount of such tax exceeds the sum of $10.00, the 
same shall not bec,ome delinquent if half thereof is paid prior to March 
1 and the remaining half is paid prior to July 1 next following the 
year a ssessed'." 

Questions 

"1. May the county treasurer accept more than ha lf but less than the 
full amount of the tax prior to March I, or must he refund to the 
taxpayer any amount tendered in excess of half of the tax? 

412 . If more than half is accepted, what effect does such surplus pay­
ment have upon the judgment entered for failure to pay the bal­
ance prior to July 1 ? 

"3. May the county treasurer a ccept less than half if tendered prior to 
March 1? This problem arises by reason of taxpayers mailing in 
r emittances and not knowing the exact amount of their tax." 

Answer 

All three of these questions can be covered by the same answer. In my 
opinion, the county treasurer is authorized to accept either the entire per-
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sonal property tax or a half thereof prior to March 1. He has no authority 
to accept a payment of more than a half unless it is for the amount of the 
whole tax; and he has no authority to accept less than a half under any 
circumstances whatsoever. The portion of the statute quoted above from 
Mason's 1940 Supplement, Section 2088 (Minnesota Statutes 1941, Section 
277.01) expressly provides that the tax "shall not become delinquent if halt 
thereof is paid prior to March 1st and the remaining half is paid prior to 
July 1st." The words "half thereof" referring to the payment which is 
allowed to be made prior to March 1 preclude any interpretation which 
would permit the county treasurer to accept less than n half. The words 
04remaining half" referring to the payment which is allowed to be made 
prior to July 1 preclude any interpretation which would permit him to ac­
cept more than a half but less than the full amount of the tax prior to 
March 1. Otherwise, the unpaid balance would not be "the remaining hall." 
It would necessarily be a r emaining fraction less than half. 

If prior to March 1 less than half of the ta x is tendered, the county 
treasurer s hould refuse to accept it; if more than a half but less than the 
entire tax is tendered, he should accept only a half. This is a simple matter 
where a cash t ender is made at his office. If prior to March 1 a check for 
less than half of the tax is tendered, he should return it promptly with an 
explanation that he is not permitted by law to accept payment of any 
amount other than a half or the whole of the tax prior to that date; if the 
check is for morc than half but less than the whole tax, he s hould likewise 
return it promptly with the same kind of explanation. In the event that he 
has accepted less than half of the tax, the amount so accepted should be 
refunded to the t axpayer after a resolution authorizing the refund and the 
issuance of a warrant therefor has been a dopted by the county board. 4. 
similar procedure should be followed to refund any excess accepted by the 
county treasurer prior to March 1 over and above a half of the tax where 
less than the whole of the tax had been tendered. In my opinion, the county 
treasurers' acceptance of such excess has no effect upon a judgment entered 
for failure to pay the remaining half prior to July 1. 

Facts-Problem Two 

"Mr. A owns real estate on which he resides on May 1 of the tax­
able year. When he calls at the treasurer's office to pay his tax in the 
succeeding year he learns that the real estate has not been assessed as 
A's homestead. A makes app1ication to county auditor for correction 
of assessment. Before A's homestead classification can be determined 
A's real estate .will become delinquent unless paid. A offers to pay 
tax under protest and tenders to the county treasurer one-half of the 
tax computed on the bas is of A's·homestead classification which is less 
than one-half of the tax as assessed." 

Questions 

"1. May the county treasurer accept less than one-half of the tax 88 

shown by his books if tendered prior to June 1 where tender is 
made upon the above stated facts? 
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142. May the county treasurer under any circumstances accept less than 
one-half of the tax as shown by his books if tendered prior to 
June 1 and taxpayer makes payment under protest?" 

Answer 

Both of these questions are answered in the negative. Mason's 1940 
Supplement, Section 2104 (Minnesota Statutes 1941, Section 279.01) pro­
vides in part: 

u ••• when the taxes against any tract or Jot exceed one dollar, 
one-half thereof may be paid prior to June 1st •••. " 

This language is perfectly clear. It means one-half of the taxes against 
the tract or lot. The taxes against the tract or lot are the taxes appearing 
against it on a tax list prepared and delivered by the county auditor to the 
county treasurer. The latter is "the receiver and collector of all the taxes 
extended upon the tax list of the county." In my opinion, A's tender of less 
than one-half of the tax as assessed should be rejected. Mason's Minnesota 
Statutes 1927, Sections 2071, 2074 and 2076 (Minnesota Statutes 1941, Sec­
tions 275.28, 276.01 and 276.02). 

There is no legal provision for making any partial payments on real 
estate taxes, without a court order fixing the same in a proceeding pursu­
ant to the statute hereinafter referred to, except the provision allowing the 
payment of one-half of the taxes prior to June 1 and the payment of the 
remaining one-half prior to November 1. In a proceeding under Mason's 
1940 Supplement, Sections 2126-1, etc. (Minnesota Statutes 1941, Sections 
278.01, etc.) the district court may, pending the determination of the claims, 
objections and defenses made with respect to certain taxes, fix the amount 
to be paid on such taxes prior to each of the above dates, as set forth in 
these statutory provisions. 

Real estate taxes are paid under protest for the purpose of showing 
that the payment is made under duress. In re Petitions of Slaughter, 313 
Minn. 70, 5 N. W. 2d 64. Duress is not involved in the second question 
above where payment under protest is mentioned. 

PAUL JAROSCAK, 

Pennington County Attorney. 
April 19, 1945. 

REDEMPTION 
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Special Assistant Attorney General. 

450-F-1 

Expiration-Notice-Service of-Forfeiture to the state-Notice should be 
served after the commencement of the publication- MS1941, § 281.23. 
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Facts 

"Notice of expiration of redemption as provided by Section 281.23. 
Chapter 281, Laws 1941, was given to the official newspaper for pub· 
lication. The paper failed to publish the notice for 'three successive 
weeks.' After commencement of such publication, 8S provided in sub­
division five, services were made by the sheriff, and before the error on 
the part of the newspaper was discovered. It will now be necessary to 
republish for three successive weeks. The notice now to be published 
will be the same notice previously published. The services by the sheriff 
will antedate the publication now to be made." 

Question 

"Will it be necessary that second services be made following the 
second publication 1" 

Opinion 

I would advise you to have the sheriff again serve the notices following 
the commencement of the second publication. That is what the law directs. 
Minnesota Statutes 1941, Section 281.23, Subdivision 6, Mason's Supplement 
1940, Section 2164-12, reads: 

"Forthwith after the commencement of such publication the county 
auditor shall deliver to the sheriff of the county a sufficient number of 
copies of such published notice for service .upon the persons in posses­
sion of all parcels of such land as are actually occupied, together with 
a copy of the posted notice or notices referred to in such published 
notice. Within 30 days after receipt thereof, the sheriff shall make such 
investigation as may be necessary to ascertain whether the parcels 
covered by such notice are actually occupied or not, and shall serve a 
copy of such published notice upon the person in possession of each 
parcel found to be so occupied, in the ma nner prescribed for serving 
summons in a civil action. The sheriff shall make prompt return to the 
auditor as to all notices so served and 8S to all parcels found vacant 
and unoccupied." 

As the law provides that the notice shall be delivered to the sheriff and 
served after the commencement of the publication, I think that procedure 
should be followed. Tax laws are strictly construed and must be implicitly 
followed. While it might be that the court would hold that the service of 
the notice before the commencement of the publication was a valid service, 
yet the safest course to pursue is to have the sheriff serve the notices over 
again after the new publicat ion has commenced. 

Hubbard County Atotrney. 
July 23, 1945. 

RALPH A. STONE, 
Assistant Attorney General. 

423-C 
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TAX FORFEITED LANDS 

223 
Repurchase-Former owner- Act does not apply to lands which have been 

classified by county board as conservation lands. Such c:iass ification cuts 
off former owner's privilege of repurchase-L 1945, C 296, § 8. 

Facta 

The owner of certain lands which had forfeited to t he state for non­
payment of taxes has undertaken to repurchase the same under Laws 1946, 
Chapter 296, and subsequent to t he enactment of Chapter 296 but be­
fore the owner undertook to repurcha se, the county board classified the lands 
as conservation lands. 

Question 

Whether the owner in such a ca se may repurchase under Chapter 29~. 

Opinion 

We assume the owner has complied with the r equirements of Chapter 
296, ibid, and would be entitled to r epurchase but for the possible effect of 
the land having been classified as conservat ion land by the county board 
beiere consummation of the r epurchase. 

Section 8 of Chap ter 296, ibid, provides : 

HExcept ions. This act s hall not apply to any lands which have 
been classified by the county board as conservation land . • • • " 

There is, in our opinion, nothing which limits the application of this 
excep tion to cases in which the class ification by the county board took place 
prior to t he effective da t e of Chapter 296. 

That the legislature intended to subject the r epurchasing privilege of 
the former owner to the duty of t he county board to cla ssify tax forfeited 
~ands is evident from a r eview of t he classification act and former r epur. 
chase acts. 

The act providing f or t he class ification of tax forfeited lands by the 
coun ty board, which appear s t o have been orig ina t ed by L. 1935, c. 386, 
specifically imposes t he duty upon the county board to classify "all parcel! 
of la nd becoming t he proper ty of the s tate in trust under the provisions of 
any law now existing or hereafter enacted decla ring the forfeiture of lands 
to t he state for taxes." M. S. 1945, Sec. 282.01, Subd. 1. Unless reclassified, 
s uch lands which have been classified as conservation are to be held under 
the s upervis ion of t he county board. Section 282.01, Subd. 2, ibid. 

The impact of this act upon the repurchase acts, which were originated 
by L. 1933, c. 407, wa s not specifically treated by the legislature until the 
1939 session. The repurchase act ena cted during that session provided that 
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it should not apply Uto any lands classified as conservation lands under the 
authority of any existing law." L. 1939, c. 283, sec. 8. In the next session 
the legislature provided that the 1941 r epurchase act should not apply "to 
any lands classified as conservation lands under the authority of any 
existing law other than lands classified under Laws 1939, Chapter 328." 
(Classification of tax forfeited lands by the county board. L. 1941, c. 43, 
sec. 8.) Here the intent to favor the interests of the former owner over 
that of the state is manifest , and this office held that a form er owner could re­
purchase under the 1941 act even though the land in question had been 
classified as conservation under L. 1939, c. 328. (See opinion of attorney 
general dated October 11, 1943, to A. J. Sullivan, copy of which is enclosed.) 
No change in this regard was made during the 1943 session by Laws 1943, 
Chapter 164, Section 8. 

At the 1946 session the legislature for the first time passed a continu­
ing repurchase act. Laws 1945, Chapter 296, Section 8, thereof omitted the 
qualifying phrase /lather than lands classified under Laws 1939, Chapter 
328." It would, therefore, seem that the legislature clearly intended to sub-­
ject the former owner's r epurchase privilege to classification of the land 
by the county board. 

That the legis la ture intended that the former owner's privilege of 
repurchase might be terminated other than by the expiration of the one year 
period limited in Section I, Chapter 296, is clearly evidenced by Section 12, 
ibid, which provides: 

"No right of repurchase created or arising hereunder shall be 
deemed vested until consummation of the repurchase as herein pro­
vided." 

It is therefore our opinion that unless the county board should reclas­
~ify the lands as nonconservation, the former owner thereof may not re­
purchase the land under Laws 1945, Chapter 296. 

St. Louis County Attorney. 
October 28, 1946. 
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KENT C. van den BERG. 
Assistant Attorney General. 

425-C-13 

Sale by auditor under MS1941, § 282.01-Not subject to defense of statute 
of frauds-MS1941, § 613.05-Bidder declined to go through with sale. 

Facts 

II At a recent sale of tax forfeited lands, two bidders A and B bid 
on a particular 40 acre tract. The highest bid offered by B was $975.00 
and the highest bid offered by A was $1000.00. The County Auditor 
thereupon struck off the sale to A for the sum of $1000.00. 
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"After the sale bad been fully completed 80 that there waa DO 

opportunity of r eopening the tract again for sale, A came to the County 
Auditor and declined to go through with the sale. There was no mem­
oranda in writing of the bid offered by A, signed by A, and the only 
record of the sale is the Auditor's notation on his personal records that 
the tract was offered for sale and sold to A for $1000.00. 

uAfter learning that A had refused to go ahead with the sale, B 
caBed upon the County Auditor and again offered to pay the sum of 
$975.00, being his bid. 

liThe County Board feels that A should be held to his offer if that 
can be done. The bids offered by both A and B are unusually high 
considering t he value of the tract involved.1I 

Questions 

"1. There being no memoranda in writing signed by the bidder, 
will an action lie against A to recover the amount of his bid and to 
compel specific performance! 

"2. If your opinion is in the negative, then can the Auditor under 
the circumstances stated now accept B's offer of $976 and sell the 
tract to him, or must this tract again be readvertised for sale!" 

Opinion 

The statute of frauds to which you refer is Minnesota Statutes 1941, 
Section 613.06. It renders void every contract for the sale of landa unless 
the contract or some note or memorandum thereof, expressing the consid­
eration, is in writing and subscribed by the party by whom the sale is to 
be made, or by his lawful agent thereunto authorized in writing. It has 
been in the code since early statehood and its purpose is to prevent fraud. 

The provisions of our law directing sale of tax forfeited lands held by 
the State in trust for the taxing districts originated by Laws 1936, Chapter 
386, and are now found in Minnesota Statutes 1941, Section 282.01, as 
amended. This section prescribes in detail the manner of selling at public 
or private sale of such tax forfeited lands by the County Auditor. 

The first approach to your problem presents the question of whether or 
not the statute of frauds is applicable to the State in the sale of tax for­
feited lands. "The State is not bound by the passage of a law unless named 
therein, or unless the words of the act are so plain, clear and unmistakable 
as to leave no doubt as to the intention of the legislature." Minnesota Stat­
utes 1941, Section 646.27. The rule of construction expressed in this statute 
is of long standing and the statute itselt is merely declaratory of CAse law 
as it existed prior to the enactment thereof in 1941. The State is not named 
in the statute of frauds and there can be said to be nothing in the language 
employed manifesting the intention of the legislature to bind the State. 
Neither can it be said that the purpose of the legislature, which was the 
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prevention of fraud, could be aimed at the State, since it is to he presumed 
that publie officials will perform the duties of their office fairly and hon­

estly and without fraud, oppression or duress. 

\Ve think too that when Laws 1935, Chapter 386, was enacted the pro­
cedure outlined ther ein for the conducting of a sale of tax forfeited land at 
public auction contemplated that a bidder to whom the land was struck off 
would be bound by his bargain. Any other interpretation would permit 
frustration at the whim of the highest bidder of the detail involved by the 
county board in directing the sale and the auditor in conducting the sale, 
as well as a waste of public funds expended for the costs of advertising. 
No contract nor memorandum in writing is required or authorized except 
the certificate of the auditor in instances where the land is sold for cash, 
made to the Commissioner of Taxation, setting forth sufficient information 
to enable the lat ter to prepare a deed of conveyancej and in sales on terms 
a certificate by the auditor for delivery to the purchaser setting forth such 
terms and a further certificate to the Commissioner of Taxation for his 
records. Since the statute of frauds had been on the statute books for many 
years when proceedings for the sale of tax forfeited lands by the county 
auditor were first written into law, it may well be presumed that if the 
legislature ha d intended sales of this character to fall within the statute 
of frauds the act would have authorized and directed the auditor to execute 
and deliver to the successful bidder a contract or memorandum in compli­
ance with Section 513.05 in each instance. 

While the question is perhaps not entirely free from doubt, we are led 
to the conclus ion that the statute of frauds does not apply as a bar to an 
enforcement of the terms of sale of the parcel in question to U A," the suc~ 

cessful bidder. We believe the court would hold that the full compliance 
with the statute relating to the sale of the land by the auditor at public 
auction is all that is required of the State in effecting a binding contract. 

A somewhat similar question was before the court in Armstrong v. 
Vroman, 11 Minn. 220 (Gil. 142), where the court held enforceable a con­
tract made at sheriff's sale on execution, and in passing upon the defense 
of the statute of frauds alleged by the defendant, said: 

lilt is insisted by the appellant, that the execution sale was void, 
because it does not appear that a note or memorandum in writing, was 
made at the time of the sale, and subscribed as r equired by the Statute 
of frauds. If such memorandum be necessary, it was not necessary to 
allege the making of it. 8 Minn. (131) j Lockwood v. Bigelow, ante 
(113) . But the majority of the court are of the opinion, that the proper 

evidence of a sale of real estate upon execution is prescribed by the 
statute on that subject, and that no note or memorandum other than 

. the certificate of sale is required. The proper certificate of sale having 
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been tendered in this case, and the amount of the bid demanded, the 
action is well brought. The order overruling the demurrer is affirmed." 

Clearwater County Attorney. 
February 13, 1946. 

DAVID W. LEWIS, 
Assistant Attorney General. 
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225 
Sale-Bids-\Vritten bid of $10.00 with statement that the bidder would 

go as high as $150.00 is not a valid bid of $150.00. 

Facts 

A lot in a platted addition in the village of Hackensack had become tax 
forfeited. It was offered for sale at a public sale of tax forfeited lands on 
F ebruary 29, 1944. 

One A had mailed in a bid of $10.00 for t his lot. He attached thereto his 
check for that amount. He also stated in writing on his written bid that 
"In case of competitive bidding will pay up to $150 for the lot." A did not 
attend the sale. He did not appoint anyone to attend the sale and bid for 
him. 

Upon the public offering of this lot, one B bid $12.00 therefor, and the 
lot was sold to him upon that bid. 

The a uctioneer did not take notice of or overlooked the notation on the 
wTitten bid of A that he would pay up to $150.00. 

After the sale A ascertained that the auctioneer had so overlooked the 
written expression of the willingness of A to pay up to $150.00 for the lot. 
The county board on March 7 a dopted a resolution making the sale to B 
void, in accordance with an opinion of the County Attorney. 

B refused t o return the receipt which had been given to him for the 
$12.00 paid, although requested to do so. He later recorded this receipt in 
the office of the Register of Deeds. 

The county auditor issued a refund warrant for $12.00 to B. B refused 
to accept this warrant. He returned it to the auditor. 

A holds a quitclaim deed f rom the former owner. He desires to pur­
chase the lot as owner under Laws 1945, Chapter 296. 

Ques tion 

I'Was the mailed or table bid of A with attachment of $10 as the 
appraised value and stipulation thereon that he would pay $150 for the 
lot in case of competitive bidding a legal bid up to $160 bearing in 
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mind, of course, the auctioneer overlooked the stipulation that the 
bidder by letter would pay up to $150, or was it a legal bid of only 
$10, since that is all the cash that accompanied the bid? PI 

Opinion 

In my opinion the mailed bid of A was not a good bid for any sum in 
excess of $10.00. 

The law r equires that tax forfeited land shall be sold for cash only 
and at not less than the appraised value. unless the county board shall have 
adopted a resolution providing for the sale on terms, in which event the 
resolution is controlling. Minnesota Statutes 1941, Section 282.01. 

The terms of sale on contract where the price is $25.00 or more, as 
mentioned in your letter of April 18, would not have any effect on the 
situation. 

A was not present to bid for himself and he had no one there to repre­
sent him as his agent. The county auditor could not bid for him a s 
his agent. He was not authorized to do so, and even if he had implied 
authority to bid for A, he was not ins tructed definitely as to how much to bid. 
The writing wherein A expressed a willingness to bid up to $150.00 was not a 
bid. It was merely an expression of a willing ness to bid up to $150.00 if he had 
to go that high to secure t he lot. 

Even if it could be held that the auditor was the agent of A, after the 
$12.00 bid was received the auditor would not know by how much, within 
the limit of $150.00, A wanted to exceed the $12.00 bid. A should either 
have attended the sale himself or had someone there to act as his agent in 
making the bid. 

Caas County Attorney. 
August 3, 1945. 
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RALPH A. STONE, 
Assistant Attorney General. 

425-C 

Sale--Where each of two parties claims that he purchased the same land 
at a sale of tax forfeited lands, it is the duty of the county auditor to 
determine the facts. The land can be offered for sale at the next sale if 
the county board so directs, provided the claims of both claimants are 
untrue-MS1941, § 282.01, Subd. 7. 

Facts 

The sale was opened by the county auditor as auctioneer. Bidders were 
instructed that when a tract of land was sold, the purchaser should come 
forward, procure a sales slip and then present it at the auditor's office 
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where an official receipt would be issued to him. The various tracts of land 
described in the saJe list were offered for sale in the order in which they 
appeared therein. After some of the tracts had been offered, the county 
auditor was relieved by an assistant. The county auditor left the place of 
sale, and the assistant proceeded with the sale as auctioneer. 

A controversy has arisen as to the disposition made by the assistant, 
in the absence of the county auditor, of a certain tract of land on the list. 
Each of two parties claims to be entitled thereto as purchaser thereof at this 
sale. John Doe claims that the tract was offered for sa le; that he bid $107.75, 
the appraised value thereof; that no other bids were submitted; and that 
the land was sold to him. It appears that he procured a sales slip, presented 
it at the county auditor's office, paid $107.75, obtained an official receipt, 
and left town. John Drew claims that the tract was not offered until he 
called attention to it. It is true that he did call attention to it; that there­
upon it was offered for sale; that competitive bidding developed; that the 
tract was sold to him as the highest bidder for $148.70; that he procured 
a sales slip, presented it at the county auditor's office, paid the $148.70, and 
obtained an official receipt. 

After it was discovered that John Doe and John Drew were holding 
the official receipts above referred to, steps were taken to cancel them. 
Warrants were issued to each party for the amount which he had paid for 
the tract. Both have returned the warrants, and each insists that he is 
entitled to the land as the successful bidder. 

Question 

May the above tract of land be offered for sale again at the next sale 
of tax-forfeited lands? 

Answer 

Minnesota Statutes 1941, Section 282.01, Subdivision 7, as amended by 
Laws 1943, Chapter 37, relating to the sale of tax-forfeited lands reads in 
part: 

u * •• The county auditor shall offer the parcels of land in order 
in which they appear in the notice of sale, and shall sell them to the 
highest bidder, but not for a less sum than the appraised value, until 
all of the parcels of land shall have been offered, and thereafter he shall 
sell any remaining parcels to anyone offering to pay the appraised 
value thereof .••• All parcels of land not offered for immediate sale, 
as well as parcels of such lands as are offered and not immediately sold 
shall continue to be held in trust by the state for the taxing districts 
interested in each of said parcels, under the supervision of the county 
board, and such parcels may be used for public purposes until sold, as 
the county board may direct." 

In my opinion, the tract of land in question could properly be offered 
for sale again at the next sale of tax-forfeited lands at the direction of the 
county board if it had not been actually sold at the sale held on the date 
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above stated. However, it appears that a sale thereof was made to John 
Drew. Was a prior sale of the same tract in fact made to John Doe as 
claimed by him? If it was, then a subsequent sale would not be valid 
whether made to J ohn Drew on the same date or to a purchaser at the 
next sale. If there is no merit to John Doe's claim, John Drew is entitled to 
the land and a subsequent sale to a purchaser at the next sale would not be 
valid. I assume t hat the county auditor's assistant who proceeded to con­
duct the sale af ter he relieved the county auditor was duly authorized to 
do so. 

Whether the land was sold to John Doe before it was sold to John Drew 
is a question of fact which this office has no authority to determine. It is 
the duty of the county a uditor to make a thorough investigation of what 
occurred at the foregoing sale in his absence and to make a definite deter­
mination as to the facts r egarding the respective claims of John Doe and 
John Drew. 

PAUL JAROSCAK, 
Special Assistant Attorney General. 

Cass County Attorney. 
February 19, 1946. 

227 
TAX TITLES 

Validity-MS1941, §§ 284.07-284.26. 

Question 

"As to the marketability of tax titles. 

426-C 

"First, in the case where land is bid in by private parties and then 
notice of expiration of redemption is g iven pursuant to law. 

"Second, in the case where the land is bid in by the State and notice 
of expiration is g iven and then is sold under the section of tax f orfeited 
lands; that is where the parcels of unredeemed land are appraised and 
then sold at public auction. 

"Parties have object ed to bidding what they consider the full value 
because they feel that they would have to institute an action to quiet 
title in order to perfect these titles and I would like to have your opinion 
as to whether these titles would be considered by your office as market­
able titles." 

Opinion 

A tax title based on proceedings properly conducted is as good as any 
other title, regardless of whether the land was bid in by private parties, or 
whether it is sold to the s tate under the tax forfeited land statute. 
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It is true that many real estate dealers, financial institutions, and attor­
neys hesitate to accept tax titles unless confirmed by a court in an action to 
quiet title, or unless quit claim deeds are obtained from the former owners. 
This hesitancy may be due in part to the fact that frequently abstracts do 
not show the record of the tax sale proceedings in sufficient detail to disclose 
the presence or absence of jurisdictional or other defects in those proceed­
ings. It may also be due in part to the complexity of foreclosure proceedings 
and the opportunities for error in those proceedings. See Dunnell's Digest, 
Sections 9294, 9300, 9308, 9360, 9364, 9367, 9375, 9376, 9377, and 9434; Patton 
on Titles, Section 271. A tax deed is in the nature of a quit claim deed. It 
contains no warranties as to title, nor does it convey any interest not held 
by the state. In recognition of this the legislature enacted Minnesota Stat­
utes 1941, Sections 284.07-284.26, which contain a number of provisions de­
signed to strengthen tax titles, and also providing a simplified method of 
quieting tax titles . 

Brown County Attorney. 
February 2, 1946. 

KENT C. van den BERG, 
Assistant Attorney General. 
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cant will comply with law ...... __ ...... ___ .. ____ . ______ ...................... 69 

Application-More than one license-False statement... ..... 26 
=-~--: --~-=-~ -

Club - Eli~ibility -=-- Clubhouse destroyed by fire - Should 
be no unreasonable delay in securing new quarters........ 67 

Club - Eligibility - Local organization must have existed 
for 20 years and must be incorporated - Club having 
intoxicating liquor club license may also handle 3.2 
beer ....................... ................................................... ................ 68 

Elections-Blank ballot should not be included in determin-
ing majority of votes cast...... ........ ...................................... 38 

Nonintoxicating malt-Clubs- Baseball association is bona fide 
club eligible for-Grandstand at baseball field covered by 
county board license is not a room...... ....... .. ............................. 68 

Marriage-.Proxy-Cannot be performed unless female party preg­
nant at time of application for.. .. ................................. ............ ......... 21 

Milk 

Death of licensee-Licenses for manufacture of dairy products 
or for sale of milk or cream do not terminate upon-Repre­
sentative appointed by probate court may continue opera­
tion of business under original license until expiration of 
license .................................... ........................................................ 4 

Issued to person owning and operating business - Separate 
licenses need not be issued to employes of licensee or to 
each truck owned by licensee and used in connection with 
licensed business ............................... ................... ..... ................. . 5 

Taxicabs - Ordinance ................................................................................... 162 
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LIQUOR 

Clabo 
Licenses­

Eligibility-
Clubhouse destroyed by fire-There should be no un~ 

reasonable delay in securing new quarters........ ..... . 67 
Local organization must have existed for 20 years and 

must be incorporated-Club baving intoxicating 
liquor club license may also handle 3.2 beer......... ... 68 

Private-Private and not public dancing may be permitted in 
room where intoxicating liquor sold........ .. ................................ 59 

Intoxicating 
Elections­

Ballots-
Blank ballot should not be included in determining 

majority of votes cast....... ................. .... ...................... 38 
County auditor must submit to voters question pre-

sented in petition........... ..................... ......... ...... ............. 60 
County option-Vote to repeal in dry counties. ... ..... ............. 61 
Special-Dry county-Statutory provisions necessary to 

secure ................ ............................. .......... ..................... .......... 62 
Voters- Submission of question to authorize sale of liquor 

-Qualification of voter not registered........................... . 63 

License--
Unlawful for more than one license to be issued to same 

person-No crime for licensee to hold more than one 
license-False statement in application for license is 
perjury ......... ......... ..... _............................................ .......... .... .. 26 

Stores-
Bartender-Villages-Council power to make reasonable 

contract hiring for its municipal liquor store for pe­
riod of three years................. ..... ....................... .......... .. .. .... . 64 

Establishment--
After dry county votes wet in county-wide election, 

sale of intoxicating liquor becomes lawful in mu­
nicipalities which did not vote dry at last local 
option election ..................................................... .. .. ...... . 65 

May vote by maiL................................................................ .. 50 

FinanCing of ................................................................................ . 66 

Space-Power to provide additional space in and rent same 
until needed for public purpose .......................................... 172 

Tax- Village no authority to levy gross sales tax on intoxicat-
ing liquors Bold in village... ......... ........................... .. ................... 67 
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LIQUOR 

Nonintoxicating Malt 

Clubs-License-Baseball association bona fide club eligible 
for-Grandstand at baseball field covered by county board 
license not a room ......... ....... ................ ....... ___ ... ____ ... ___ ................... 68 

Licenses - County board - Applicant - Absent s tatement by 
sheriff that in his opinion applicant will comply with law 69 

Sale-

Dance halls-­
Minors-

Rural taverns-Minors should not be permitted to 
remain at dance where 3.2 beer sold. .............. .. . 70 

Sale of beer in room adjoining room where minors 
dance-Permitting beer to be drunk in room 
where minors dance ... ...... ...... . __ .. __ .... __ ......... ... ..... . 71 

LOCAL IMPROVEMENTS-See "Municipalities" 

MILITARY 

Veterans 
Housing-Certificates of indebtedness-Financing purchase of 

portable houses to be leased to veterans ..... _ ....... _.......... ..... ... .. 97 

Loans-Contracts made on application of minor war veterans 
. valid ............ ....................... ............ ........... .................................... .. 9 

Licenses-Hawkers and peddlers-Payment of fee for license 
not r equired- Business of transient merchant excepted...... 72 

Public employment-
Leave of Absence-

Application of Minnesota Statutes.................................... 16 
Firemen and policemen - Vacation - Accumulated­

Entitled to-Department head may fix time of...... 13 

Reinstatement-Accumulation of seniority rights and 
promotions ............................................ _ .. _ ..... _... ....... ...... 14 

Reinstatement - Time provided by state and federal 
laws for making application after termination of 
military service is same... .............................. ............... 73 

Teachers-

Retirement fund-Annuitants and annuities-Deduc· 
tions for period on leave ....... .. ......... _........................... 35 

Soldiers' preference-Law does not apply to. ......... ........ 36 

War risk contributions-Noncharging of benefits to experi· 
ence rating account .......................... ..... ..... ...... _...... ....... ....... 56 
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MILITARY 

Records-
Birth and death__ _____ ___________ __ _____ ___________ ___________ __ ____ _______________________ __ 74 

Separation papers - Releasing veteran from active duty 
and placing on inactive status-Recorded in office of 
register of deeds ......................... .. .. ......... .......... .. _............... .. 75 

Service officer-
Compensation-Transfer of funds-Unneeded surplus in 

county welfare fund may he transferred by unanimous 
vote to general fund ....................................... ....................... 138 

County welfare board member-Offices incompatible ............ 146 

Zoning Ordinance-
Abandonment of nonconforming use by person in armed 

forces ......... ... .................. .................... ...... ..... .. __ ..... __ .. __ ._ .. _ ... __ 163 

MINORS 

Appointment as deputy clerk, di strict court. 

Dance halls 
Private-Private and not public dancing may he permitted in 

22 

room where intoxicating liquor sold ......... .... ........... ... __ .... . ___ . ___ . 59 

Rural taverns-Minors should not be permitted to remain at 
dance where 3.2 beer sold............... . ... __ . ____ ..... .. __ ........ ___ .. 70 

Sale of beer in room adjoining room where minors dance-Per· 
mitting beer to be drunk in room where minors dance............ 71 

Prosecution- Selling mortgaged property without consent of mort­
gagee-Minor 18 years of age capable of committing crime........ 27 

War veteran- Loans-Contract made valid ... .... ........... ....... ' .............. _ .. 9 

MUNICIPALITIES 

Airports 
Acquisition-Village-Bond issue ............... ................. ..... ... ... ......... . 1 
Liability-Employes and tenants- Torts of........... ............ ....... ...... 2 

Police - Municipal airports outside city limits - Authority of 
city to pol ice ........... ....... .............. .......... ........................ ... ........ ..... 3 

Real estate-Reversion-Use for airport purposes is use for 
park purposes ....................................... .................................... ..... 171 

Taxation-Municipally owned and operated-Exempt ... ..... .......... 215 

Bids and Con tracts 
Advertising-School districts-Right of to contract for clean-

ing of heating system by patented process without.............. 76 

Contracts- Awarding without competitive bids ........ ...... ............. ... 159 

Council member cannot be paid for labor performed but may be 
paid reasonable value of materials not to exceed $50 in any 
year ...... .. ................................. ...... ......... ................. ......................... 141 
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MUNICIPALITIES 

Day labor-Where school board owns building material , it may 
advertise for bids for labor and construction equipment 
and supervision to complete work. ....... __ ....... ____ . ____ ......... ......... .. 77 

Equipment-County board- Power to rent equipment to grade 
tax-forfeited land without advertising for bids .. ___ ............ ..... 78 

Equipment-Public Utilities-PaYMent-Revenue Certificates._ .. 161 
Escalator clause - Public utilities - Right of municipality en­

gaged in supplying electric power, heat and water to enter 
into contract carrying price and material adjustment clauses 79 

Excavation work - One contract may not be added to another 
without advertising for bids-Village may advertise con­
tract for a ll excavation work to be done in one year..... .. ..... 80 

Investments-City's own bonds....... ......................................... ... .... ... 98 

Lowest responsible bidder-May reject lowest bid-Variation 
from specifications ................................................. ....... ...... ... ....... 81 

Real estate-Not necessary for village to advertise for bids in 
disposing ot unneeded part of lot. .... .. ...... .......... ....................... 176 

Water supply- Must advertise when cost exceeds $100 ................ 160 
Wells-

Cost to be paid from earnings .. ........... ........ .... ....... ...... .............. 169 

Installation .................. ..... ........ .... .. ............................ ................... 170 

Written bid- Tax-forfeited lands ...................................................... 225 

Bond Issue 
Airport-Village .......................... ..... ................. .................................. 1 
Hospital-Home rule charter- Fixing debt limitations- Con-

trol over ............................ ....... ........... .......... .................. ...... .......... 93 

Limitations- Home rule charter-Submitted to voters-Sew­
age disposal plant, heating system, electric distribution 
system ................. .. ....... ...... ................. .............. ......... ............. .. ... .. 94 

Roads-Not authorized where road improvement is not of per­
manent nature or does not constitute the laying out of 
new road......................................... ....... .... ........................ .............. 95 

Roads - Permanent improvements - County may issue bonds 
for ............................. .......... ......... ..... ... .................... ............ ........... 109 

Road machinery - Towns - Purchase of for building of new 
roads only. ........ .... .................... ............ ................ ........................... 96 

Boundaries 
Annexation-

Territory annexed to city less than 30 days before election 
-Voter not qualified to vote in ensuing city election.... 61 

Territory sought to be annexed to city which merely cor­
ners upon such city does not abut thereon so as to 
authorize annexation ....................................... .................. ... 82 
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MUNICIPALITIES 

Property - Incorporated within village should be contiguous 
and susceptible to local government- If there be within 
such village real estate purchased 0 1' improved with taxes 
theretofore levied upon property "within and without the 
village .boundaries," such property shall remain joint prop-

431 

erty of town and village............................. ........ ........................ 83 

Charter Commission 

Amendments-Petition for-Submitting........... 84 
Members-Qualified if own freehold estate anywhere in state­

Must have been for five years last past qualified voters of 
city ....... ........ .... ... ............. ... .................. .......... ..... ___ .... 85 

Civil Service 
Firemen-

Commission has jurisdiction over members of volunteer de­
partment who are paid for services at fires.................... 86 

Examinations of applicants for employment by department 
may be conducted by commission or persons appointed 
by it unless council otherwise orders.................... 87 

Police-
Constitutionality of law applying only to City of Virginia.. 88 
Resignation-Acceptance and withdrawal of....... 89 

Fair labor standards act-Where county rents machinery from con­
tractors but hires employes, employes not under act if employ-
ment by county in good faith. .......... .... .... ........... ....... ...... .... .... .. 56 

Finances 
Appropriations-

County agricultural association- Authority for by county 
board - Fact that. use of appropriation is limited is 
immaterial ........... .................. .......... ....... ............... ............. ... 90 

County fair grounds-New buildings on may be erected and 
paid for from county funds................ .................................. 91 

Maintenance county roads-County board may appropriate 
money to town for. . ........... ....... . 109 

Recreational program - Village authority to appropriate 
money for rental of building for....... 92 

Volunteer firemen 's compensation. 158 

Bond Issue 
Airports-Acquisition-Village 
Hospital-Home rule charter-Fix ing 

Control over .................. . 
debt limitations-

Limitations-Home rule charter- City of fourth class­
Sewage disposal plant, heating system, electric dis -

1 

93 

tribution system ...... ......... .. ..................... 94 
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MUN ICIPALITIES 
Roads-Not authorized where road improvement is not of 

permanent nature or does not constitute laying out of 
nc\v road .... _ ..... ...... ... ...... ...... __ ..................... ..... ......... ... ........ . 

Roads - Permanent improvements - County may issue 
bonds fOi' ... ... .... ..... . 

Road rnachinery-Towns-Pul'chase of for building of new 
roads only ... ...... .. .... __ .. ... ... __ ............................... ..................... . 

Certificates of indebtedness-Financing purchase of portable 
houses to be leased to veterans._ .................................. . 

Fireman- Sec "Municipalities-Public safety" 

Funds-
Emcrgencies-Righ to borrow in undcr city charter-City 

95 

109 

96 

97 

of St. Paul- Teachers ' salaries-Teachers on strike.... 99 

Erection of bui lding on real estate owned by village -
Agreement to lease or sell to private firm ...................... 174 

General- Borrowing from for di sbursement out of perma-
nent improvement fund- Construct ion of s idewalk. ....... 116 

Gencrnl- Power to pay cost of street s and sewers from .... 117 

Investment-City's own bonds-Must advertise for bids...... 98 
Revenue certificates-Public utilities ............ ........................... . 161 

Transf er- County Welfare to GeneraL...................... 138 

Trust fund to maintain memorial park- Court order must 
be complied with ............. .. ..................................................... 100 

Recrea t ional progrum- Village-Approprintion...... .. .. .. ..... 92 
Rest rooms-City of fourth class may erect and maintain on 

county courthouse property .............................................. .. ..... .. 120 

Sanitary sewer - Whether village may pay cost of extending 
across river and interceptor sewer ............................................ 122 

Treasurer- Bond- Cost of surety bond to indemnify county on 
procuring duplicate for lost county warrant for legitimate 
township expense ......... .. .................................. ........................... 140 

Hig hways 
Bridges-Town roads- May not be los t by adverse possession 

s ubsequent to 1899 ....... ............................................................... 101 

Cart ways-
Cit y may not estublish 

Towns-
Right to hirc attorney to g ive legal advice to board in 

matter of establishment of - Term "cost and 

125 

expense" ... .. .............................. ........... .. .......... ..... ........... 102 

Taxpayer may petition county board for improvement 
of impassable cartway withou t first petitioning 
town for a llocation of fund s t herefo!' ...... 103 

Condemnation- Towns-May acquire lands necessary for .......... 104 
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MUNICIPALITIES 

Easements-Need not be recorded so as to constitute notice­
Sewer and water main easement affecting regis tered land 
should be filed and registered in order to constitute notice .. 105 

Establishment-County and state aid roads-Platted areas out-
side municipality constructed and mainwined by county-
Placement of sidewalks, gutters and curbs .............. ................ 106 

Gravel pit-Town road-Powers- To acquire without vote of 
electors ..... ... ..... .. ___ ........................... .. ............ __ ...... _. __ ..... .. .. ....... .. 10'. 

Improvements-Bond issue not authorized where not of perma-
nent nature or not constitu ting laying out of new road.... 95 

Tmprovements-Town-Financial aid by city in improving and 
maintaining certain roads lying beyond its boundaries ... ..... 108 

Machinery-purchase of for building ncw r oads only......... 96 
Maintenance-County road-Town has duty to-County board 

may appropriate money to town for road purposes ...... ........ 109 
Vacation- Petition- Town road ..... ...................... ... _ ... ..... 110 

Liability 

Claim-Requiring presentation of notice of injury ns condition 
precedent to maintain action to recover damages is man-
datory ....... ........ ..... ........ ..... .............. ...... .... ........... ... .............. ........ 111 

Employes- Tenants-Torts of................ .. ..... ............. ........................ 2 

Tnsurance-Mutuals-Gross premium tax-Liability oftownand 
farmers ' mutual insurance companies........................................ 53 

Streets-Approach- Dangerous places in walk extending to 
public s idewalks-Duty to guard .01' barricade.......... 124 

Streets- Damages caused by invasion of private property rc-
sulting from flooding of streets ............................................... ... 112 

Surface waters-Authority to divert into private lake without 
incurring liability.. . ..... __ .......... ........... ...................... ~ ........ ......... 121 

Local Improvements 

Assessment--
Costs .. .... ................. .. ........................................... .... .................... ... 113 

Cumulative and not repugnant ....... .. ...... .. ............................ ..... 114 
Sidewalks-

Expense of constructing ............ ......... ........................... ...... 115 
Payment of cost in constructing under home rule char-

ter - Council borrowing from general fund and 
using money for disbursements out of permanent 
improvement fund ... ....................... .... ............................. 116 

Streets- Sewer system-Power to pay cost out of general 
fund-Necessity of levying assessments - Manner of 
establishing streets.. ... ... .................................................. ... .. 117 
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MUNICIPALITIES 

Water mains-Platted and unplatted property ........... ....... .... 118 

City planning- Engineer-Whether city may engage services 
of ............................... _ ............................. .................................. . _ ... 119 

Gus mains-Exclusive franchi se ......................... .............. ... ........... _ .. 164 
Light plants- Village granting franchise ............... ........ ..... ___ . __ ...... 163 

Recreational prog ram- Village authorized to rent building........ 92 
Rest rooms-City of fourth class may erect and maintain on 

county court house property - County may contribute 
toward expense-Title r em a ins in county ............. ............ ...... . 120 

Sewers-

Authority to divert surface waters into private lake with-
out incurring liability ..... ............... ............................. _ ....... 121 

Mains-

Easement-Registered land ........ ....... ........ .... ..................... 106 
Extension of to benefit new plant ...................................... 165 

E xtension-Power to pay cost out of general fund-
Procedure - Assessment ........... ........................ .. ....... 117 

Vil1age may pay cost of sanitary sewer extending across 
river and interceptor sewer to pay cost of outlet dis· 
posal plant .............................................. .................. .............. 122 

Sidewalks-

Construction-Expense of-Corner lots .............................. ...... 115 
Construction-Payment of cost under home rule charter­

Borrowing f rom general fund f or disbursement out of 
permanent .improvem ent fund .............................. ............. 116 

Construction-Repairs-Notice to property owners .. ............ 123 

Placement-Gutter s and curb ..... . 
Streets-

Approach- Dangerous places in walk extending to public 
sidewalks-Duty to guard or barricade-No power to 
make repairs or compel r epairs outside of street 

106 

except in case of nuisance ............................... .......... ........... 124 
Damages-Resulting from flooding .................................... ..... . 112 
Establishment-

Cartway-May not establish ..................... .......... .. ...... ....... .. 126 
Manner of-Cost-Assessment ... .............................. ..... .... 117 

Paving-Petition- Right of signers of to withdraw .............. 126 
Widening-Petition signed by property owners prerequisite 127 

Water-

Mains-
Easement-Registered land ....... .. ............ ... ... ........... .......... 106 
Extension- To benefit new plant ................... ................... .. 166 
Platted and unplatted property .... .. ................................ .... 118 
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MUNICIPALITIES 

Rates-
Powers of water and light commission .............. ........ ...... 166 
Regulation-Fixing or changing rate-Power of water 

commissioners ._. ___ ___ .... _____ .. ______ . __ . __ . ____ .. _ .. .. ___ ....... _ ....... 167 

Softening equipment-Power to furnish equipment to 
individual users upon monthly rental basis .............. 168 

Wells-

Officers 

City-

Installation ................ _ ........... ........ _ ........................... .......... _ 170 
Payment of cost out of earnings from water syst em ... . 169 

Commissioner of Registration-No authority to keep office 
open on legal holiday............... ..................... ................ ........ 48 

Engineer-City may engage ............................. ........ ............... .... 119 

County-
Auditor-

Tax sale-
Not subject to defense of s tatute of frauds -

Bidder declined to go through with sale .......... 224 

Where each of two parties claims that he pur­
chased the same land at a sale of tax-forfeited 
lands _______________ ___ _____ _____ ____________________________________________ 226 

Boards-
Equalization - Board meeting - Time for - Limit of 

four weeks is directory ......................................... ....... 214 
Welfare-Executive secretary-Salary- To be fixed by 

county welfare board in accordance with compen­
sation plan adopted by director of social welfare .. 192 

Commissioners­
Vacancy­

Appointment-
By county board to fill-Caused by death-

Duration of office by appointment .............. 128 
Unorganized town situated within a commis­

sioner district where right to appoint is 
by statute given to certain village and 
town officers - Unorganized townships 
within such commissioner's district may 
not participate in such appointment ...... ...... 129 

Highway employes-Vacation-Pay .................. ........... .. ........... 143 
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MUNICIPALITIES 

Register of Deeds-· 
Office-Hours open . ___ .. __ ........................ ... .. . __ ____ ._ .... .... ______ .. __ 139 

Recording-
Birth and death records ........ ..... .......... __ .. __ ........ .......... 74 
Deeds-Instruments-Re-recording .... ____ ................ .. 130 
Must record instruments word for word .......... ___ .. .. . 132 
Real estate mortgages-Notice need not be re-

corded, but merely filed-Provisions of re­
cording act as to witnesses and acknowledg-
ment do not apply ..... __ ... ... ....... ... ............ __ ........... .. 133 

State tax-forfeited lands-Title registered-State 
deed may be recorded .................... ........... __ ..... ...... 134 

Separation papers-Releasing veteran from active 
duty and placing him on inactive status....... ..... 75 

Title registered-May record instrument... ....... . 131 

Sheriff-

Deputy-Female-Compensation 135 
Vacancy - Incumbent to serve until successor elected 

and qualified ..................................... ........ ..................... .. 136 

Treasurer-
Real estate taxes-Collection of....... ....................... 221 

Vacancy-Chief deputy may act until filled by board .... 137 

Veterans' service officer-

Compensation-Transfer of funds-Unneeded surplus 
in county welfare fund may be transferred by 
unanimous vote to general fund ........................... ..... 138 
Incompatible office-Welfare board member ............ 146 

Misfeasance or nonfeasance-What facts must exist in order to 
support a finding oL ......................... ........................................... 139 

Towns-
Treasurer-Band-Cost of surety bond to indemnify county 

on procuring duplicate for lost county warrant for 
legitimate township expense ................................................ 140 

Villages-
Council-

Contracts-Interest of councilmen-Rule of Mares v. 
Janutka, 196 Minn. 87, applied - Council cannot 
pay member for labor performed but may pay rea­
sonable value of materials furnished not to exceed 
$50 in any year ............... " ........................................... .. 141 
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MUNICIPALITIES 

Powers-
Authority of council and president over police ....... . 142 
To employ bartender for liquor store ....... .. ........ ... __ . 64 

Offices 

Employes-Vacation-Authority to grant with pay to county 
highway employes .. ...... .. ........................ _ .. ........ .......... . __ ... .......... __ 143 

Hours open-Register of deeds-No statute fixing office hours 
for public officers-Duties of register of deeds are statu­
tory and county board does not have jurisdiction to control 
activities of ............... ...... __ .. .. _. ___ ........ ...... __ ... __ ............. ................... 139 

Incompatible-
City attorney and attorney for school board where bound-

aries of each coincide ........ ..... .......... .. ... ......... .... .......... ...... ... 144 
City council member and member public utilities com mis-

s ion ............................. ............. . 145 
County service officer and member of legislature ................. ... 209 
County welfare board member and county veterans' service 

officer ....... ........... .... ..... ..... .... .. ..... .... .............. ........ ......... ... ... .. 146 

Court commissioner and assistant county attorneys .. ............ 147 

Minneapolis police officer and member of legislature ............ 208 
President of village council a nd chief of police ... ..... ..... ..... ... . 142 

Ordinances 

Dogs­

Kennels-

Lawful business-If kennel business lawfully carried 
on in area before zoning ordinance passed, it may 
continue - If dog kennels are nuisance, may be 
abated as such ... .. .. .................... ...... .. .. ... .. .... .......... ...... 148 

Prohibit ing keeping of more than two dogs over three 
months of age in residential section invalid-Vil­
lage may license kennels-Fee should not exceed 
r easonable expense of issuing license and enforc- ' 
ing ordinance ... ............... ...... ......... .... .. . 

Enforcement-Building permits ............................. . 

149 

150 

Handbi1ls- Distribution-Leaftets of a religious nature ............ .. 151 

Taxicabs-Licenses . 152 

Zoning-
Abandonment of nonconforming use by person in armed 

forces ........... ... .... .... ......................... .......... ..... .. .................... . 153 

Amendment of - Affirmative vote of four of five council 
members required in Mankato ................ ... ....... .... ...... 154 
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MUNICIPALITIES 

Builaing permit-No permit shall be granted when deter­
mined by village council that such building would ma­
terially depreciate value of adjacent property-Ordi­
nance may not properly require installation of bath-
room in dwelling ......................... .... ............ . ___ ...... __ ... ....... ..... 156 

Dog kennel-Business lawfully carried on in area before 
zoning ordinance passed-May continue-If dog ken-
nels are"nuisance, may be abated as such ...... .. __ ..... _ ....... 148 

Effect upon restrictive covenants ................ ......... __ .. .. .............. . 165 

Public Employment 

Leave of absence-­

Rights-
Application of Minnesota Statutes .. ............. ____ ................. 16 

Firemen and policemen - Vacation - Accumulated­
Entitled to-Department head may fix time of....... . 13 

Reinstatement-Accumulation of seniority rights and 
promotions ...... ................ ........... ........ .... ........ .... ............. 14 

Reinstatement - Time provided by state and federal 
laws for making application after termination of 
military service is same................................... .. .... ....... 73 

Teachers-
Retirement fund-Annuitants and annuities-Deduc· 

tions for period on leave... ............................. ....... .... ... 35 
Soldiers' preference-Law does not apply to........... ... .... 36 

Public Safety-Also see "Relief associations/' "Civil Service" 

Fire department-
Commission has jurisdiction over members of volunteer 

department who are paid for services at fires................ 86 
Compensation-Volunteer department-Council may fix ...... 158 
Contracts for fire protection ........... ....... ....................... ............... 167 
Examinations-Applicants for employment-Conducted by 

commission or persons appointed by it unless council 
orders otherwise ... ... ..................... ..... ..... ......................... .. 87 

Rights - Vacation - Accumulated - Entitled to - De­
partment head may fix time of.......... ... ........... .................... 13 

Police department-
Constitutionality of law applying only to City of Virginia.. 88 
Municipal airports outside city limits-Authority of city to 

police ............ ........................... ............. ............... .............. ..... 3 
Powers-Authori,ty of council and president of council over 

police ....... ..................... .... ........ .............................. ... ............. 142 
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MUNICIPALITIES 

Resignation-Acceptance-Withdrawal of resignation... ... .. 89 

Rights-
Vacation - Accumulated - Entitled to - Department 

head may fix time of ................... ___ ................ ...... __ .... . 13 

Public Utilities 

Bond issue - Limitations - Home rule charter - Submission 
to voters - Sewage disposal plant, heating system, electric 
distribution system ... __ ........................ ___ ........................ __ ........ ___ 94 

City council member and member of commission-Offices incom-
patible ........ ........ ........................... ...... .... ..................................... .. 145 

Contracts­
Bids-

Escalator clause-Price and materiaL .. ___ .... ...... .. ..... ___ ... .. 79 

Lowest responsible bidder - Rejection of lowest bid­
Variation from specifications................................. ..... 81 

Powers of commission-Awarding contracts without 
competitive bidding ...................................................... 159 

Sewer excavation - Village may advertise for all 
work in one year ................. .. ............ ............................ 80 

Water supply-Must advertise for bids when cost in-
volved exceeds $100 ...... ......................... ....................... 160 

Wells-
Cost of ................. ........................ ...... _ ......................... ... 169 
Installation ............................ ... .. ................................... 170 

Equipment-Contract-Payment-Issuing revenue certificates .. 161 

Franchises-
Amendment-To provide for payment of five per cent of 

gross income of company to city ....... .. ................ ............... 162 
Municipal light plants-Authority of village to grant .... ...... 163 
Perpetual or exclusive franchise may not be granted­

Five-year limitation-Installing gas mains and selling 
gas to consumers of city ............. .............................. ........... 164 

Mains-

Easement-Registered land ......................................... ............... 105 
Water and sewer-Extension of to benefit new plant ............ 165 

Water­
Rates-

Powers of water and light commission ......... ...... .............. 166 
Regulation-Fixing or changing rate-Power of water 

commissioners ............... ........ : ... ...... ~ .. .......... .................. 167 
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Softening equipment--Power to furnish equipment to 
individual users upon monthly rental basis .. __ .......... 168 

Wells-

Cost of well furnishing water supply to be paid out of earn-
ings from water system ............................................... ...... 169 

Installation- Contract-Bids- Wells to secure water sup-
ply for inhabitants ....................... ___ .................... __ ._. __ ..... _ ... _. 170 

Public Works 

Airports-

Acquisition-Village-Bond issue ........ __ ................. ................... 1 

Liability- Municipalities-Employes and tenants-Torts of 2 
Police-Municipal airports outside city limits-Authority 

of city to police. ___ . ____ .. __ ...... ................... .................. ...... ........ 3 

Real estate-Use of for airport purposes ..... ................. ..... ..... 171 

Taxation-MunicipaJJy owned is exempt. .. .. ........ ...... .... ........... 215 

Parks-

Conveyed to city and accepted for park purposes .................. 177 

Sale of on dissolution of town .. ............ .......... ...................... . 188-189 

Trust fund to maintain memorial park-Court order must 
be complied with .................................................................... 100 

Playgrounds-Lease of to baseball team on percentage basis 
with provision that lessee may later be reimbursed from 
percentage paid city to cover losses ... ............. ........ ................ 173 

Poor Farm-Procedure-Sale of real and personal property ..... . 178 

Real Estate 

Deeds - Restrictive covenants - Zoning ordinances ................ 155 
Deeds-Reversion-Use for airport purposes is use for park 

purposes 

Lease--

Municipal liquor store--Power to provide additional space 

171 

in and rent same until needed for public purpose ....... ... 172 

Parks-Playgrounds- Lease of to baseball team on per .. 
centage basis with provis ion that lessee may later be 
reimbursed from percentage paid city to cover losses .. 173 

Public funds-May not use to erect building on real estate 
owned by village and to enter into agreement to lease 
or sell to private firm ......... ................ ........... .... .......... ......... . 174 

Term-Such time as not needed by city-Long term lease 
not favored-Lease for 66 years might be attacked-
Duty of council to secure best deal for city ....... .............. . 176 



ATTORNEY GENERAL 441 

MUNICIPALITIES 

Sal&-
Bids- Not necessary for village to advertise for bids in dis-

posing of unneeded part of lot .......................... __ ........... __ ... 176 

Conveyed to city and accepted for park purposes ........ ... ....... 177 
Park property on dissolution of town ....................... ... ...... 188-189 
Poor farm- Procedure-Sale of r eal and personal prop-

erty ................................................................................... ....... 178 

Warranty deed-City may convey by ...... .. ...... ............. ............. 179 

Tax-forfeited land - Adjoining owner defined - Reappraisal 
after granting-Grading-Platting ........................ .. ........ 180 

Relief Associations 
Firemen-

Applicants- Association not entitled to arbitrarily decide 
in advance to reject applicants for admission receiv-
ing pensions from United States or other sources ........ .. 181 

Membership - Deductions - Should be made from proba­
tioner's salary - Should be made from beginning of 
employment - Firemen on probation may apply for 
membership ....................................................................... .. ... 182 

Pension-
Eligibility for in certain cities-Sick leave ................ ... ... 183 
Payment in larger amount permitted only 80 long as 

special fund exceeds $65.000 ............................. ...... ..... 184 
Payment in lump sum-Fixing maximum for-Amend-

ment of by-laws ............ .......................... ..... .. ................. 185 

Policemen-
Fund- General fund may be expended as provided for in 

articles of association, by-laws or by action of mem-
bers at appropriate meetings ............ ..... .......... .. .... ............. 186 

Membership - Refunds - Voluntary payments made upon 
t ermination of membership ...................... ... .. ....................... 187 

Relief-See "Socia l Welfare" 

School Districts-See "Education" 

Taxation-See UTaxation" 

Towns 

Dissolution-Properly-Disposition of .................. ...................... 188-189 

Relief-
Funds - Amount - Powers delegated to county wel1'are 

board-Cllllnot be paid cash relief ...................................... 202 
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Settlement - Where determination rests upon factual cir· 
cumstances, question of liability for support of pauper 
should be submitted to court for determination ..... ......... 203 

Roads and Bridges-See "Highways" 

OLD AGE ASSISTANCE-See "Social Welfare" 

ORDINANCES-See uMunicipalities" 

POLICE-See "Municipalities" 

POOR-See "Social Welfare" 

PUBLIC SAFETY-See "Municipalities" 

PUBLIC UTILITIES-See "Municipalities" 

PUBLIC WORKS-See IIMunicipalities" 

RECORDING 

Birth and death records ..................... ............. ...... ..... ~ ... __ .. _ ........ _____ ..... ....... 74 
Deeds - Instruments - Re-recording - No statutory authority for 130 
Easements-Need not be recorded so as to constitute notice--Sewer 

and water main casement affecting registered land should be 
filed and registered in order to constitute notice .......... ... .............. . 105 

Real estate mortgages - Notice need not be recorded, but merely 
filed - Provisions of recording act as to witnesses and ac~ 

knowledgment do not apply ............... .......... ................................ ...... ... 133 
Register of deeds-Must record instruments word for word ..... .......... . 132 
Separation papers - Releasing veteran from active duty and plac-

ing him on inactive status - Recorded in office of register of 
deeds .... .......................... ....... ..... .................... ..... ... ........................ .......... 76 

State tax-forfeited lands - Title r eg istered - State deed may be 
recorded in register of deeds office ....................... ................... .......... 134 

Title registered - Register of deeds may record instruments ...... ..... . 131 

RELIEF-See "Social Welfare" 

RELIEF ASSOCIATIONS 

Firemen 
Applicants - Association not entitled to arbitrarily decide in 

advance to reject applicants for admission .receiving pen-
sions from United States or other sourees ................................ 181 



ATTORNEY GENERAL 

RELIEF ASSOCIATIONS 

Membership-Deductions-Should be made from probationer's 
salary-Should be made from beginning of employment-

443 

Firemen on probation may apply for membership __ . __ ............. 182 

Penaion-
Eligibility for in certain cities- Sick leave .................... . _ .. ___ .. 183 
Payment in larger amount permitted only so long as spe-

cial fund exceeds $65.000 ....... .................... ... __ ...... __ . __ ... __ ...... 184 
Payment in lump sum-Fixing maximum for- Amendment 
of by-l.w • .. ....... .......................... .................................... ................. 185 

Policemen 

Fund-General fund may be expended as provided for in arti­
cles of association, by-laws or by action of members at 
appropriate meetings. __ .... __ ... . __ . __ ........... ....... .............................. ... 188 

Membership--Refunds-Voluntary payments made upon termi-
nation of membership ..... .... .. ...... .. ......... ...................................... 187 

ROADS AND BRIDGES-See "Municipalities"-"Highways" 

SCHOOLS-See "Education" 

SHERIFF-See "Municipalities"-"Officers" 

STREETS-See "Municipalities" 

SOCIAL WELFARE 

Children 

Aid-Father-Parental care includes care other than financial 
support ... ........ .... .... .......................... ............... ..................... _ ... ....... 190 

lliegitimacy proceedings - May be instituted after death of 
child or where child is stillborn .... ................. .. .. ................... ...... 191 

County Welfare Board 

Executive secretary-Salary-To be fixed by county welfare 
board in accordance with compensation plan adopted by di-
rector of social welfare ..... ......................................... ....... .. ......... 192 

Incompatible offices-Board member and county veterans' serv-
ice officer .......... .............. .... . .. ................... ............. .......... 146 

Old Age Assistance 

Claim-Estate of deceased recipient-County has claim against 
-Funds which came to deceased recipient by inheritance 
not exempt from payment of debts of deceased ..................... 193 
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SOCIAL WELFARE 

Lien-

Foreelosure-When may be foreclosed-Choice of remedy 
in suit to foreclose, state should be named plaintiff ...... 194 

Fraudulent conveyances ........... ........ _______ .... __ ............................ .. 196 

Priority - Over mortgage - Excess of foreclosure money 
over and above mortgage debt should be paid to sub-
sequent lienor ....................... .. .... ........ _ ........ ___ .. __ ................... 196 

Release-On homestead-Claims of children .......................... 197 
Qualification-Net value of property owned by recipient ............ 198 

Pu!>lic Institutions 
Blind-School for-Nonresidents-Admission of ...... .... ......... .. .. ___ .. 199 

County poor farm - Sale of .................. ............ .............................. 178 
Insane-Settlement-Derivative settlement of wife lost by vir-

tue of annulment of marriage ...... .. ....... .. ................... ........... ..... 200 

Wards-Inmates-Disposal of bodies after death-What con-
stitutes known relatives .............................................................. 201 

Relief 

Funds-Amount-Town system-Powers delegated to county 
welfare board-Cash relief cannot be paid ....... .............. ...... ..... 202 

Settlement - Town system - Where determination rests upon 
factual circumstances, question of liability for support of 
pauper should be submitted to court for determination .. .... .. 203 

SOLDIERS AND SAILORS- See "Military" 

STATE 
Appropriation-University-Power of board of r egents t o erect 

housing facilities or dormitories ................. ........ ...................... 204 

Civil Service 

Employe - Classified service - Right to retain position after 
change of residence to another state....... ....................... ..... ..... 15 

Military leave-Rights-Application of Minnesota statutes .......... 16 
Commissions- Athletic-Licenses to conduct, hold or give boxing 

and sparring exhibitions are not transferable ............................. ... 205 

Education-University-Power of board of regents to erect housing 
facilities or dormitories ... ................................... .......... .............. ..... .. ... 204 

Funds-Trust funds-Bonds - Sale of - Profits - Distribution of 
interest ................. .... ....... ....................... .. ............................................... 206 

Governor- Writ of election-To fill vacancy for unexpired term...... 42 
Legislation-Bill- Revenue-Tax bill which reduces the rate of an 

existing revenue measure should originate in the house of rep-
resentatives ... .. .. ...................................................... ...... .. ......... .............. 207 
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STATE 

Legislature 

Member-
Ejections-Nomination by petition-Death of candidate for 

senate-Removing name f rom ballot................................ 40 

Incompatible offices-
County service officer .................... __ ......... ............ ...... .. .. ....... 209 
Minneapolis police officer ............................ __ ...... __ .............. 208 

May be employed by city to direct singing in connection 
with park board concerts ..... __ .. ___ .................... ____ ................ 210 

Public Institutions 
Blind-School for-Nonresidents-Admission of ........ .... ..... ... __ .... 199 

Insane-Settlement-Derivative settlement of wife lost by vir-
tue of annulment of marriage ... .......... ......... .... .......... .............. .. 200 

Wards-Inmates-Disposal of bodies after death-What consti-
tutes known relatives ............ .... ............... .................... ....... .......... 201 

STREETS-See "Municipalities" 

TAXATION 

Assessments 

Local improvements-
Costs ...... ..................... ..................................... ............ ................. . . 

Cumulative and not repugnant .................. .... .. .......... ........ ....... . . 

Sidewalks-

113 
114 

Expense of constructing ..................... ..... ........... ................. 115 

Payment of cost in constructing under home rule char-
ter ....... .......... ............................. ............................... ....... 116 

Street s-Sewer system-Necessity of levying ...... ............ .... . 

Water mains- Platted and unplatted property ................. .... . 

Special-

117 

118 

Do not revive after sale of tax-forfeited land to a purchaser 211 

Certificate-State assignment-Cancellation r equested by the holder 
-Auditor should cancel same even if title had been perfected 
thereunder ..................... ...... ....... ............................... .... ..... ..... ............. .. 212 

Delinquent - Confessed judgment - Unpaid balance of taxes upon 
any parcel of real estate included in a confessed judgment may be 
paid in fulL .............. ... .. ..... .................. ............................ ...... ....... .......... 213 

Equalization-County board meeting-Time for-Limit of four 
weeks is directory ...... .... ... ................ ............................ ........... ... .. .. ..... 214 
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TAXATION 

Exemption-

Airports-Municipally owned and operated ......... ___ ... __ . ___ ... ........ .. . 215 

Cemeteries-Private corporations and associations-Tract of 
land across from main tract __ ...... ...... ....... ______ ... ..... ..................... 216 

Personal property-Bank building with fixtures leased to 
United States for postoffice purposes .. ____ .......... ... ................... .. 217 

Real property-Vacant lots acquired by church for purpose 
of erecting new church thereon in near future .. __ . __ ....... .......... 218 

Insurance-Gross premium tax-LiabHity of town and farmers mu-
tual insurance companies ................ __ ............. ... ____ . __ .............. ............. 53 

Legislation-Bill which reduces rate of existing revenue measure 
should originate in house ......... .............. ........... ... ................. ........ ........ 207 

Liquor-Village no authority to 1evy gross sales tax on intoxicating 
liquors sold in village.............. .......... .................................... ......... ...... 67 

Mortgage registry tax-Computation of-Where less than face 
amount of mortgage-Exemption of Reconstruction Finance 
Corporation under bank participation agreement ...... .................... 219 

Personal property-

Judgment-Execution sale-Distribution of proceeds re-
ceived therefrom.................................................... ................ 220 

Payment-Manner of ............... ................................................... .. 221 

Real estate taxes-Paying under protest .......... .............................. 221 

Redemption-Expiration-Notice - Service of - Forfeiture to 
state - Notice should be served after commencement of 
publication .................................................................. .................... 222 

Tax-forfeited lands-

Adjoining owner defined - Reappraisal after granting-
Grading-Platting ........ ... .... ................................................. 180 

Assessments-Special assessments do not revive after sale 
of tax-forfeited land to purchaser .................................... 211 

Certificate-State assignment-CanceUation requested by 
holder-Auditor should cancel even if title perfected 
thereunder ...................... ............... .. ......... .............................. 212 

Grading-County board power to rent equipment for with-
out advertising for bids......................... ........ ....................... 78 

Repurchase-Former owner- Act does not apply to lands 
which have been classified by county board as conser­
vation lands-Such classification cuts off former own-
er's privilege of repurchase ... ............................................. 228 
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TAXATION 

Sale-
Auditor- Sale by-Not subject to defense of s tatute 

of frauds-Bidder declined to go through with sale 224 
Bids-Written bid of $10 with statement that bidder 

would go a s high as $150 is not valid bid of $150 .... 225 

Claimants-Two parties claim purchase of same land 
-Duty of the county auditor to determine facts­
Land can be offered for sale at next sale. provided 
claims of both claimants are untr ue._ ... __ ... ______ ________ .. 226 

Tax Titles-
Registered-State deed may be recorded in register of 

deeds office ................. ...... ...... __ . ........ ... ........................ ___ ....... 134 
Validity ... ..... ........ ..... ...... ............ ....................... ............... .. _ ...... ... 227 

TOWNS-See "Municipalities" 

VETERANS-See UMilitary" 

VILLAGES-See "Municipalities" 

VITAL STATISTICS 

Recording birth or death certificates 
Correctness of faets stated in certificate-Required to file and 

index duplicate certificates-Compensation ...... ...................... 19 
Fees ........................................................................ .................................. 20 

VOTERS-See "Elections" 

WELFARE-See HSoeial Welfare" 

WORDS AND PHRASES 
Abutt ing .................... ...... . . ............................ ..... ............ .. ... ..................... 82 
Adjoining ownE!r .............................................................. .... ................ .... ..... 180 
Ballots ........... ........................... ............... ... ..................................... .............. 38 
Build ..................................... . . ...... ....... ....................................................... 96 

Class (of insurants) .............. ...... .. ............... ............ ....... ....... ..... ............. .. 62 
Contract for loan.. ................ ... ............................................ ............... .... 9 

Group life insurance ...... ......... .... . . ...... .................................. ........ ......... 52 
Industrial insurance ...................................................................................... 62 
Known relative ................ ................. .............. ............ ............ .... ................... 201 
Lowest responsible bidder ......................................... ...... ........ ..................... 81 
Municipalities maintaining organized fire departments.......... ........ ...... 63 
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160.08 109 376.08 '" 162.01 2, • 109 375.18 (8) 91 
162.24 103 375.21 2 78 
162.24 109 382.01 136 
16V~9 10' 382.02 "6 
U':i.04 95 :185.31 10. 
16:1.1 0 108 386.17 139 
11':\. 15 " 103 386.39 ISO 
163. 18 llO 4 12.02 83 
163.1\1 llO 4 12. 19 8 158 
197.46 as 4l2.HI 20 170 
197.46 " 412.21 170 
I ~17 .69 12 4 1S.0S 8' 
:!OO.03 50 413.14 82 
201.(11 63 -129.09 122 
201.0r. . 8 4.12.0 1 118 
2UI J)u 48 4:12. 12 ll8 
202.1 !I 39 432.11-24 ". 202 . 1!/ 40 432. 17 ll 8 
202.21 40 4:t4.14 127 
:W2.2!J 39 443.02-07 94 
:W2.2G 39 447.06-08 " 202.U. 40 462.01 1" 
202.2n 39 471.56 98 
202.2!; 40 476.02 " 202.27 39 475.14 95 
202.28 40 475.14 ca) 95 
202.28 39 475. 15 98 
20a.01 50 475.22 109 
21)5.0(0 " 475.23- 32 .. 
205.07 " 475.30 98 
2U5.65 37 507.22 ISO 
2 11.01 '" " 508.25 t05 
21 1. 01 (6) " 508.48 105 
:l11.417 (71 43 508.49 105 
211.20 43 508.67 134 
266.26 " 194 525.63 194 
256.26 • 194 525.1 45 194 
267. 18 191 540.02 194 
257.21 191 680.09 19. 
257.23 191 645.16 llO 
257.24 191 645. 17 llO 
261.07 203 646.26 " 


