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To His Excellency. 

Honorable Harold E. Stassen 

Governor 

Sir: 

In compliance with statutes relating thereto. I herewith transmit the 
report of this Department for the biennium 1941-1942. 

Many laws and proposed amendments have been drafted by the Depart
ment of Attorney General. Such recommendations as have been made have 
been submitted to you in the form of bills and also directly to the members 
of the legislature and its committees. 

December 81, 1942. 

Respectfully yours, 

J. A. A. BURN QUIST, 
Attorney General. 
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UNITED STATES SUPREME COURT 

DOCKET CASE ACTION DECISION 
6421 H . H . lrvine v. Tax Commi!lsioner ... Incom e Tax Refund ...... .. 299 N.W. 204 
6803 Almer Ry. Equipment Co. v. Tn 

Commissioner .............................. _ .. _Gr088 Earninllll Tax ......... 6 N.W. 2d 687 

DOCKET CASE 

UNITED STATES DISTRICT COURT 

ACTION DECISION 
6244 U . S. v. Clearwater County ............... Condemnation " .......... ....... Affinned 
5527 U . S. v. Cook County ....................... .... T. H . No. 61.. ................... _. Final Certifl.eate Reco rd(>() 
5642 U . S. v. Becker. Mahnomen and 

Clearwater Countles ....................... _ lndian Land Tax Refund-
m ent .. . .... Taxes 1912.1921 afftrmed, 

1922-1926 denied. AI
fiJ:'med by U. S. Circuit 
Court. Appealed to U .S. 
Supreme Court. 

6688 U. S. v . Beeker County. et a l. .. Indian L and Sold tor 
Taxes ................................ Dismissed as to State. 

5746 U. S. v. Dakota County .H astings Dam Condemna-
tion .......... . .... Suspended 

5763 Lee Kenneth Thrpin .... . ...... ............. Injunetlon ........ DiBmissed 
5860 U. S. v. Cass County, Pine Tree 

Lumber Co., et a1. ............ ....... _ Tax Exemption&-
Allotted Indian L ands .... Answer Filed 

6891 U. 8. v . County of Cook, et al. .......... COndemnation-Lands tor 
National Forest ............ No Appearance 

5898 U . S. v. St. Louis County. et a!. ....... COndemnation- Landa for 
National Forest .............. No Appearance 

DOCKET CASE 

CIRCUIT COURT OF APPEALS 

ACTION 
5462 Pettibone v. Cook County .. Re.fund ot Taxes .. 

Ga8 Tax 5568 Col. B. F . Ristine, et aJ... 

DECISION 
.... Affirmed. 120 F. (2d) 860 
.... 126 F . (2d) 863. Tax Paid 



DOCKET CASE 

SU PRE ME COU RT, MI NNESOTA 

ACT ION DECISION 
4482 
5338 
6342 
5515 
5528 
5630 
5680 
6583 
6595 

559!l 
5602 
6604 

5605 

5618 
5638 
6640 
5646 
5667 
6660 

5665 

ri673 
5681 
ri688 

ri684 
6716 
ri117 

5729 

57-4 3 

5752 
5756 
6758 
li790 
5792 

5796 
5803 
6806 

5813 

5815 

liS IS 

5818 
5850 

li865 
li870 
5871 

li872 

5873 

MI74 
li883 

5888 

5889 

C. M. St. P. &: P . R y. Co.... . .... Omittcd Gross Earninp .... 299 N.W. 212 
Railway E xp ress Agency, Inc ........... Omlttcd Grose E a rninp .... 299 N.W . 657 
Lldberg d.b.a. AU·Ame rican Oil Co ... Gas Ta x ........... . ............ Dismis8cd 
Cyrus C. H owe ............ ............... ........... OAA ..... ..................... ...... ...... 1 N. W. 2d 896 
Ed Erns t ........ .. ........................ R nbcAs Corpus ............ 297 N.W. 24 
Northwest Airlines. Inc . ..................... Personll.l Property Tn x~ .. 7 N.W. 2d 691 
Adam Miller.. . ................ _ . .... OAA .. _ ........ ............... ..... Dismissed 
Msley v. Civil Se rvice. . ..... Msnds nlus ................... ...... 2 N .W . 2d 432 
FortinAn v. Sta~ and City of 

MlnnesPOlis ... . ............................... Declaratory Judgment .....• N .W . 2d 849 
Chicago &: N . W . Ry. Co .....•............. _ .. Cloe i n~ Ststion ................... 297 N .W . 71 5 
Minneapolis &: St. Louis Ry... .. ...... L. 25. C. 185. .. ...... 297 N .W . 189 
Smith v. R.R. &: W . Com . nut~n v. 

R.R. & W . Com.... .. ............ Mandnmlls .............. 296 N .W . 906 
CasuRlty MllhlRl In!! . Co.. .. ..... Gross Premium.s T al( ... 6 N .W . 2d 800 

19.038.00 Collected 
Village of North Pole... ._ ... Quo Warranto ..... 6 N .W . 2d 458 
Wm. L . Welter a nd A . M . StolL. .. ...... Quo Warranto .................... 296 N .W . 582 
MargRret A. Thorpe Est IlUl ............... _.Certlorari ..... _....... 300 N .W . 607 
L eslie H . Fawkes .................................... Ad VAlorem T AXes .. .. 299 N.W. 666 
Oscar HAllam ................................. _. Income TRl( Deduction" ... 300 N.W. 600 
Robert T~. KRne v. Civ il Service ......... SOldien· Preferen ce .......... Ohlmissed-

Sec 204 N .W. 647 
WlIliRm Nikk ari Rnd 

Vlnette NikkRrL ...... _ ......................... Quo warranto.... . .. Dlsmissed-
Sec 2116 N.W. li82 

SiMter v. Village of Goodrich .......... _.Dellnquent Tax .................... 298 N .W . 3li 
Canis teo Co .............................................. Certlorari- Tncome Ta:"l" .. 300 N .W . 596 
E . Ray Cary v. State Auditor, e t aL ... Dfvenla n- T ru nk High -

W RY Fund!!.... .. ..... 8 N.W. 2d 614 
Mlnnesotn. Mu tua l L ife Tns. 00 ........... 1.. 41. C. 218....... . ......... .. N .W . 2d G2li 
Quale v. HubbRrd Count y .................... OAA ..... .. ............... 7 N.W. 2d lli8 
Sylvester J . H esk ine d.b.a. Dealers 

Tndependent Oil Co ............................. Gnsollne Tax ... 7 N .W. 2d 1 
RemovRI of Arthur F . Messenbr ink, 

Sh eriff of Scott County ...................... Certlornri ......... .300 N .W . 398 
Con!!tA ns·Duluth Mnrine v. noard of 

PhRrn1acy ............................................ Ma ndnmus ........ D lsmlssed 
Hallett Construction CO .. ..................... Gnll Ta :"l" Refund.. . ....... .. N .W . 2d 33 7 
SJ)urck v. Civil Service... ... Soldiel'll ' P reference . 9 N .W . 2d 259 
Buttei'll v. Civil Service ......... CertiorRrl ...... .. ............... 7 N .W . 2d 750 
Scott County v. Schwnrh: ............... ..... W rlt of P roh ibition.. .. .. Dismi8l'led 
Ohsma n & Son v. Conservation 

Commlsl!ion .......... ...... ...... ...MnndnmUII . .. 7 N .W . 2d 747 
J ennie E. W . S t ickney........ ... Incom e Tn .... li N .W . 2d 351 
Almer RallwllY Equil)m ent Co. .. ... CertiorRri .................. li N .W . 2d 63 7 
Tepel v. S im a Bak ery Co.. .. ........... i'ttinimllm WRge Ord<; r 

N o. 13 .. .. ......... ............... 7 N .W . 2d li32 
Wolncr v. Social Secllrity Divhdon ... Certi01·arl- Workme:J'S 

Coml>ensation ............. _. 5 N.W. 2d 67 
S.R .A. Tncorporation.. .. ...... T nxalion- Federal P rop-

erty SOld .. ....................... ... 7 N .W . 2d 484 
J . Vin cent Palmer.. ... ViIIRlle or Richfield- Pub_ 

lic Convenience .... 3 N .W. 2d 666 
Sime v. Civ il Service .. .. .... MandA mus ..................... _ .... 9 N .W . 2d 257 
Sportl!mRn ' lI Cou ntry Club ...... Tnj u nction - Enjoining 

Club f rom Selling Liq-
uor ................ ...7 N .W . 2d 495 

Howard T . Abbott E state .... Tn com e Tnxes . .. .... 6 N .W . 2d 466 
Albert A. Feinberg.. .. ................. Ce rtlorRrl ............ 8 N .W , 2d 2.0 
Juster Drothenl. Inc. v. Employment 

&: Scc;urity Dl vlslon ............................ E xperlcncc Rating .. 7 N .W . 2d liOl 
Flour City Paper Box Co. v. E mploy-

m ent &: Secur ity Di vis ion ..... .......... E xJ)crience Rating .... 7 N .W . 2d 601 
DriJJht" Boyd v. Employment & 

Security Divis ion ........................ .... .. E xperience Rating ._ ... 1 N .W . 2d li01 
F~ther CheilIOn v. Prudent!,!.1 Co ....... F enefi tll ..... 8 N .W . 2d.f2 
H enry M. Kalschcner ant! D. H . An-

k eny, Trust ees of The Emporium .... EquAllzntion of Rea l E s-
s til le Tn x Assessm ent 8 N .W . 2d 624 

E . ThomR!! O'Brien v. Sec retary of 
State. et AI. .. .. ........... Eleetion Dallot - Con-

grCIIslonal Cnndidates-
Democratic Party ......... 6 N .W . 2d (7 

Clitrord En~er v. Secretary of Slate .... Manda mu !! .......................... 6 N .W. 2d 101 

9 
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SUPREME COURT, MINNESOTA-Contlnaed 

DOCKET CASE ACTION DECISION 
6890 William M. Gallacher v. Hennepin 

Couuty Auditor, et .l... ..... _ ............... Election Ballot - Con-
aretllonel Candidate -
Demoeratlc P.rty ............ 6 N.W. 2d " 

STATUS 
6686 KJeidoD v. AU-IUn Mutual lILIaranee 

Co., et al.. ___ .. _______ D&mq'eI ._ Brief. FUed 
6687 A. J. Kleldon v. Auttln Mutual 1nI. 

Co., et .1 ... __ ...................... _._ .. _._.:...Dam .. m ... ________ Brlet. Fned 
US9 EUKene Debs Can\ater v. elvu Serv-

iee. et .1. .........•..........•..... __ . __ ._.Certlor.rt __ . ____ .. _Brlel. Fned 
6900 Big Stone County Diltrlet Court. 

et .1. ............ _ ........................ _. ___ ... _ .. Prohlbltlon - Whetatone 
Project ............................ Brlel. Filed 

6902 eara-ill, Ineorpor.ted ............ __ .... __ ._Certlor.rI- lncome Tax .... Briel. Filed 
Lenl Sta!! of State Htahwa,. Dep.rtment 

prepared brief •• nd praented .rcumentl. 
Wm. O'Nelll Son. ' CO •........ _ ___ Arbltration ..... _ .•. __ 296 N.W. 7 
Goar v. Hoffm.nn ...... _ .. ___ .. __ . __ .ClvU Serviee - Cl ... IAea-

tlon .................................... 296 N .W. 24 
Nollet v. Hotfm.nn .. __ . ___ .. ___ Clvil Servlee-Rul • . _ .... _297 N .W . IS( 
Glue v. State...-_._ .. _ ..... _ .. _ ..... __ !...Workmen·. 

Compenaation .. ____ 300 N.W. 698 
Gilde. v. State ....... _ .............. _ ..... __ Workmen'. 

Compenaatlon ___ .......... 298 N.W. 4611 
Fueh •• et .l. .... _ .. _ .. _ ._ .. _ ... _ .... _ _ Emlnent Domain ...... _ ......... N.W. 2d sel 
Nelaon. et .1. .. _ ......... _ ........... _ ..... _._ ._D.m.aes .............................. 2 N.W. Id 6'J1 
Kearney v. MeC.rth,. ...... _ .... _ ....... __ ... Aw.rd. - DI. tributlon .... '1 N.W. 2d .'170 
M.rtlnk. v. Comml .. loner .................... Drlver'. Lleenll!l - Revo-

c.tlon .................... _ ...... _9 N.W. 2d 18 
Hollenbeck 6; Smith v. State ................ Aw.rdI ................ _ ............ _P.ndlna 

CBDUNAL CASES 

748A Arthur L. Hoken.on._ ... _ .. _ _ . ____ Embes&lement ............... _ SOO N .W. 1.S--
1 N .W . Id 84a 

766A )lax York .......... ___ ......... ___ ... _ .. __ S""lndllnl' ............. __ ... _ ...• N .W. 2d .,.,6 
78lA Al P.lmel'llten_ ... _... Wilful Nealeet of OtBei.1 

Duty ....................... _ ......... 2 •• N.W. ee9 
782A A. M.areua ............... _ .. _._ ............. __ ._._Selllna Produee Without 

Lleenee ............................ 2" N.W. 2.1 
788A Abrah.m K .. te.r .................................... Araon ........ _ .......... _ .. ___ .. 800 N.W. 897 
784A Ch.rles Grunew.ld .......................... _ ... Wllful Nel'leet ot Ofl!.el.1 

Duty __ _ .. _ ...... _ ........... _800 N.W. 20a 
789A Henry J . Boltau ..................... _ ...... _._P e rJury ................... _._ ....... 2 N.W. 2d 1611 
790A Harry COOk ........ _ ............... _ ........ _ ... _._Culp.ble Neelil'enee .. __ ._. N.W. 2d 828 
7118A Eleanor Jeffrey .... __ ... __ ._. ____ Anon .. ______ .. _._.800 N.W. " 
7915A Georyl.nn Tenn,..an _._ ... _ .. _ .. _. __ Abortlon ... _ .. __ ._ .... _ .. _ 2 N.W. 2d 888 
797A Chrlatln. Peter.on ... _._. __ . __ ._Al'son ... _ ......... _ ...... _ ............ N .W. 2d 826 
80lA Ernest Toth .. ___ ._ ... _._ ...... _ .. _._Rape ... _._ ...... _ ..... _ .. _ ........ '7 N.W. 2d 822 
80BA Milford Burton L7t1e ....... _ ... _ ...... ___ Anon ..... _ ................... _ ..... _'7 N .W. 2d 806 
S04A Ele.nor Bra ley ....... _ .............. _ ... _ .. _Aae.ult .nd B.ttery ........ _6 N.W. 2d.S( 
SOIS A Rudolph Redlker_ .......... _._. ___ M.n.l.uahte.r-Fil'llt 

Det'l"H .............................. S N .W. i~i2.hrs 

806A Kell,. POItaL. ... _ .............................. _ ... Brier. Flied. 
808A M.iehael Sw.m •• U .. Mitch Gordon_ Brier. Flied 
S09A Arthur F. 010"" ........... ___ ......... _ _ .. _ Briell Filed 
811A Frank Stein ........................... _ ............... Game .nd Flah La_ 

F.llure to Keep Record .. Brlet. Filed 

DISTRICT COURT CIVIL CASES 

DECISION OR STATUS 
6198 Folly K.rp ....................................... _ .. _ .. H.betu COrpu . .................... DI.millled 
6290 William R. Thom .. v. Commle.loner 

of HI&,h""aya ........................................ Hil'hway COntraetl ............ Dlemlu ed 
5804 Seabo.rd Surety Co. v. MeKuelek ...... Timber Permlt. ................... Demurrer Flied 
5408 Sadie N . S. Shep.rd. ............................... Income T.x .......................... Settled 
6.16 D1v. of Emp. 6; See. v. S. J. Andenson 

and Standard Accident Ina. Co._._CJ.im t or COntributiolll .... Judament 
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DISTRICT COURT CIVIL CASES-Contlnued 

DOCK ET CASE ACTION DECISION 
644 1 
6464 
5465 
5471 

6474 
5477 
6487 
5488 
5496 
5497 

64 98 
6600 
5601 
5604 
6607 
6608 
66 14 
6618 

5621 
6526 

5526 
6532 
6538 
5539 
664 2 

6646 

5566 

6566 
5681 

6685 
6588 
56!)8 
6606 
6610 

i!l~ } 56Sl 
6641 
6768 
6616 
5617 

5620 
662 1 
6625 
5628 
5629 
6630 
5632 

5635 
6636 
5637 

563!) 
5643 
5647 
564!) 
5650 

565 1 

5652 
666" 
5666 

Em il Krol l EalAl(!... .. _ ............ __ ... _._ ... Cla im Ag ains t Eltate ........ Dismissed 
Wh ltmoN! v. Civi l Servlee .......... _ .. _ ... CCrtiorari- Ma ndamu • .... Settled 
Bard v. Civil Service .............. _ ... _ .... __ Certiorarl- Ma ndam u • .... Seltled 
Finke. Guardian . Mabel Thorn v. 

F . A. J ohnaon ..... __ .... __ .................... _.Cla im to Recove r Money .... Reven ed 
Pleplcr v. Stale Audltor ............. __ .......... "oI a ndamu • .......................... Clalma Pa.ld 
Walle r W . Magce ...... _ ....................... _._ Highway Contracl.. ............ 12.999.S. Colleded 
O . H . Dra ndcmoen ............... _._ ............ _ Ln nd Rentn.I ........................ Dism iu ed 
Osea r U08emoen ................... _ ................. Dell nQuen t Land R ental.. .. Dism lu ed 
Woll! v. Board of Regenb .................... Contract.--Da mages .......... SeUled 
Northe rn Pacific RaHway Co ............... Unreported Grosa Earn· 

ings Taxea ........................ Jud Q" men t. for Pla intiff -
Appea led to Su preme 
Cou r t. 

Minncsota &; Inte rnationa l Ry. CO ..... Groas Earninp T.xcs .... _Judgment. for PlaintilY 
I tMea 0 11 CO ........................................... Ga80llne Tax. ....................... 1476.00 Collected 
Great Northern Ra llway ...................... lneome Ta:x Re!und .........•.. Dlsmissed 
George A. H ormel & Company ............ Income Ta :x .......................... Dismissed 
Archer·Daniels· Midland CO •...... _ ...... _Income Tn:x ....................... _.Settled 
Kalma n . nd Compa ny ............................ lncome T ax .......................... SetUed 
Edward E. Derll ing ............... _ ............. _Ma intenunce ...................... • 100.00 Collected 
P eltie r v. H ei nen , State Deputy Fire 

Ma rsha l .............................. _ ............... Damages---F.ke Arrest. ..•. Dismissed 
C. L. NeJson &; Co ................................. Equipment Rental... ........... SetUed 
Nob le T ransit. Co. v. Sec. of State. ..... M. ndamus-L lcen. e 

P I.tes .......................... _ .. Dismj .. ed 
Great Northern Ra ilwa y ................... _ .. lneome Tax .......................... Dlsmi .. ed 
Delaney Oil CO ........................ _ ........... __ ln. v ection F ee .................... Settled 
Application of J ulia DeMers ... _._._ .. _ ADC ...................................... SeWed 
Collins Corye ll Se rvice Station ....... _ ... O il In. pection Fee.. ............. Diam.isaed 
Triplex Corp. o r Ame rlc. v. Commis· 

.Ione r or In. u rance, et a l.. ............... In junctlo n ........................ _Disml.aed_ See 

Chelsen Corp., et . 1 ........ _ .......... _ ....... _ lncom e and fo~r.nch lse 
L. 41, C. 299 

T axes ................................ SeUled 
Minnesota Fede ral Savinp: &; Loan 

Associ.tion .......................................... Income T ax ........................ _J udgment fo r Slate 
Eu gene Debs Ca rstater RemovaL. ..... Certior.ri ............................ Settled 
Top v. County o r Rock & Department 

of 8o<lla l Welra re ................................ OA A ...................................... Order Declared Void 
Nick Thorue ........................................... _ Ma intena n ee ...................... J udgmen t 
Merry v. Bermcwltz, et .1. .............. _ ... Partitio n ............................ DismiBled 
Leonard A. SChiff .............................. _ ... MILnda mus .......................... Dism illsed 
Vl rginlll Digelow ............... _ ................... l ncom e T ax ReCund ....... _ ... Di llmiBled 
Morrl. Derger .. ........................................ Mainten a nce ...................... Dlsm lsISed 
E lectrolux . Inc ......................................... Incom e Ta:x Refund ............ DlsmlaISed 

Theo. Ha mm B rewing CO ................ _ ... II1 (.."(>me T ax Refu nd ............ SeUled 

J oh n H . Shobe rg. et aJ... ............. _ .. _ ... Maintcnnn ce ...................... . 803.10 COllccted 
Thornton Brot hers Co. v. COmmia· 

s loner of Hlghwaya ............................ Clnim on Contract.. .......... _Settlement Approved 
Coolerator CO ....... _ .................................. lneom e T a x Reru nd ............ Diam lu ed 
Gluek DrewlnlJ CO ................................... lncom e T ax Rerund ............ Di. m lu ed 
Young v. Civil Ser vice. ......................... Manda mull .......................... Demurrer Susta ined 
Ma lta Mini ng CO ..................................... In com e T ax- Delinquent..J udl{fficnt E nt ered 
Corwin Mini ng CO ...................... _ ........ Ineom e T a x- Deli nquent..Judgment Entered 
W il ma Carme l Rydell, et a l.. .......... _._Ma intenn nce ......................• 625.39 Collected 
J ohn Bull. Gua rdian J OI5ephi ne 

MAciejewski & tate ...... _ .. _ ............... Main t.ena nce ......................• 1.092.48 COlleeted 
HAley v. Civi l Ser vlce .................. _ .. _ .... Mn nda m U8 _ ............... _ ....... Dlsmia.sed 
W holesale Pet roleum Co ....................... Gasoli ne TaxCll .................... R cceivc rsh ip Closed 
Ba nkers Fa rm Mo rtgage Co. v. Com· 

m iS810ner or Taxll t ion ...................... lncome Tax Rerund ............ D i8m iued 
Stonda rd Oi l COmpa ny .............. _ .......... l nj unctio n .......................... Anllwer f.' i led 
Blcb v. Roth Hote l Co .. et al ............. Mi n im um Wa ge ................. Dism issed 
Nash v. COmm iu ioner o r T axntion .... l neome T a x n erund ............ J udgmcn t 
S mith v. Div. of Soela.1 Welfare. ......... lle6to ration ........................ Gra nted 
Gus H. Carlson. et a l. v. Civ il 

Ser vice .................................................. Mandam U8 ..................... __ l1riefs F iled 
Ralph O. H er vey .................................... Sale o r Secu r il ics Wi thout 

L icense ..........................•. Per mnnen t Inju nction 
Iisued 

Hento n v. Ren ville County ................. l1ond of Proba te Judge ...... Hond Sufficient 
Cou nty or Ai tkin, et a l........... . ...... CondemnnLio n Awnrd ........ Pctltlon Granted 
Fay Young v. Game Wa rdena ............. Dumages .............................. Dismlased 



12 

DISTRICT CO U RT CIVIL CASES-Contlnued 

DOCKET CASE ACTION DECISION 
5666 Warroud C()-(lpcrnt ive Creamery 

Association v. Game W a.rdcnl .. .. Dnm agC'fl ...... Verdict ror Plaintill 
Without Damae8 

6659 Mary "'Rble .... . .................. . ......•.... OAA ..... . ...................•. Affirm ed 
5662 Freda H o frmnn, c 1. 1\1. ............................ l\1l1int('n80 c(' ....... Dismls8l'd 
5663 J ohn I~ , Kc nnedy .................................... Mnintcnu ncc .. Judg ment 
li664 Davidson Loan Co. v. Liquor Control 

Commitlll ion. et nl ............................... Heplevin ........................ Scttled 
5666 Crummy v . Civil Scrvice ...................... MlI.ndamU3 ......................... Judgment 
5671 Secu r ities Commissione r v. Pederson Inju nction- Sale ot Sec:u-

rltie\t ................................ Dismissed 
6676 Eva Sea l .................................................... Income Tnx nerund ............ Answer Filed 
6677 Minnewlll As,;ri. Soc iety v. COllins .... Unlnwful Detainer ............ Jutigment. 
667 9 Wilder Cha rity.. .. ........................... Amc ndm ents of Articles .... GI·anted 
6682 Nll lih InvCll tment Co. and The Nash 

Co. (two casCll) .................................... In co mc Tnx. . ........... Dl llm ilillcd 
5685 Diers. et al. ............................................ _C luim .. .... J udi\"ment 
6690 Margaret Deyhan .................................... OAA ..................... ............. .. J udgment 
5692 Snyde r' lI Drug Stores v. State Board 

ot Ph Brn1acy. et al. ...... _ .................... Iniunction (Self· Service 
Plan) . . ...................... D i~ miS!led 

5693 Puma r io v. Public Examiner ................ Damag~ . .. ........... Dh;missed 
5694 Thompson v. Director Pub l.ic Institu-

tio nll . et al. ............................................ Certificate or Di!lchnrge D i ~mi ll!led 
5696 Nicolle t Corporation... ...... . .... lncom e Tax...... Settled 
5697 The Chelsea Corporation ........... . Inco me Tllx.............. . .. Settled 
5698 S . S. White Dcntal Mfg. Co .... ............. Income Tnx Rerund..... .. Settled 
56119 Emma Ca t hcart Trullt ..... ...... ................. rrU !ft Agrccment.. ............. Account Allowed 
5700 United Biscuit Co ................................ _ In ju n ction ... _. .. ... Settled 
5701 Tomctak v. Civil Ser vice ................... _ Mandllmus ... .. _ .................... Relator Entitled to $600 
6702 Securities Commiss ioncr v. Wabh ... _ In ju nction- Sale of Secu-

rities ................ Judge Refused to Sign 
Order 

5708 Paul v. Civil Se rv ice .............................. Ma ndamus ....... .................. Reimstated 
5705 Samuel Rom . et al......... . ...... Mu!ntennnce .. .................... J udgment 
5706 Minnesota Valley Canning CO ............. Collcctio n ot Income and 

Fra nchise TaxCll .............. Dismisscd 
6707 C1B.r ence Converse v. Llve;stock San i-

tary Do.rd ....... _. _ _ _ .. ______ .... l nju n ction ............................ Dismissed 
5708 Paramount Pictures. Inc. v. Ram sey 

Co .. et 1.1.. Bnd tour other cases ...... lni unction (L . 41. c. 4GO) Law Hcld 
Unconstitut ion al 

57 12 W a r road Cooperative Creamery Co. 
v. Arthur Emme. et al. ...................... Damages .. .Dism issed 

6713 Marti n L . Nelson. Guardian Trust 
Comlliiny .............................................. Maintellli llce .Dls m issed 

571 4 Fi n t Nationa l Bank &; T,"us t as Gdn . 
of EHtate ot Mary Pontiull Smith .... l'I1aintenance ....... Dlsmlssed 

5718 Emma Flannga n ................................... _ Income Tax Refund ........... Sett loo 
5719 Robert J . CumminglS .............................. L. 41. C. 43 ............... .......... Dismissoo 
5720 Ma rtin Davlll ............................................ lncome Tax Refund ............ SCttled 
672 1 Waldorf Paper Products. .. ... Mandamlls - Income Ta x 

Hc fu nd .............................. Dismissed 
6722 Carolyn McK. Ch ris t ian ....................... Tncom e Tax Refund ............ Dismissed 
6724 Rice County v. State............ . .... Highwny Condemnntion .... I~nsemcllt Grantl'(l 
6725 H Cll ter Hoert .................... ....... ................. Guar<linnship ...................... Grnnted 
6728 City of Minnealmlis v. Norten Peder-

lien ........................................................ Dis tribution of Awn rd ..... Closed 
5730 New Amsterdam Casualty Co ............. Recovery on Bond ............. SCttled 
573 1 United Slales Casualty Co ................. _ Reeovery on Bond ............. Settled 
6733 Kelly Posta l and Cad SkOfdu nd as 

represe ntatives of the employees of 
14 furn iture com panies and m otor 
t r ansportation .................................... CCrtiorari ..................... D ismi~sed 

5784 Cha rieR a nd Agnes L lchy.......... .. . .... Mnintennnce ............ Settlcd 
673G E xcel Hinck v. State School tor 

Boys .............. ............................. .......... H Il IJelis Co n m s .Dismissed 
5737 Austi n Natio nlll COmpally .................... Tn come Ta x Refund ....... Answer Filed 
5738 Fi ns t Trust Co. o f St. PnuL .................. Income Tnx Refund ........ Answer Filed 
5739 McGraw Electric Co ............................. _ ln com~ Tax Refund .......... Answer Filed 
5740 Mayo Clinic ................ _ .. _ .......................... Income T a x Refund .......... Answer F iled 
574 1 Merchants Bank Building .................... Tncomc T ax HeJund .......... Answer Filed 
5742 Chisholm Water Supp ly Co... . ..... Tneome nnd Franch ise 

Tax . Collected Tax 
5743 Cons tnns- Du luth4Marine v . State 

BoaI'd of "harn1Bcy.................. ...... Mu ndnffiuK .................. Dismlssed 
5744 Mullen v. City of Minn capol is ............ Tn x DelinQllent Lands ..... Settled 
5747 North Sta r State H otel Co. v. L abor 



DISTRICT COURT CIV I L CASES-Continlled 

DOCKET CASE ACT ION DEC IS ION 

6148 
67"9 

6760 
6761 

6767 

5759 
6760 

6761 
6770 
6771 

[i773 

11774 
6778 

6779 

6780 
6781 
6782 

6784 
6786 
&786 
6787 
6788 

&789 

6794 
&797 
&799 

6802 
6806 
6807 

5808 

6810 

6814 

6817 

Co nciliator ........ . ... ............. Cert iorari- Unr.ir Labo r 
Practice!! _._. . .. D h~mlll$ed 

Vanselow v. ElsherK. et a l. ................. UnRuthorized Contract ... Settled 
Motor Transport " Allied Workers 

Loca l 6-44 , C IO v. State Labor Con-
ciliator and Loca l IiU , AFL ............ Ce rtiorari .,' ..... Disml lllled 

International Harvester Co ................. 2% Tax jFirc Mll rshBI) Demu rre r Overruled 
Victory PrintinK Company .............. __ Jnjunction .... Pending Settlement 

Un,lon ScrBI) Iron &. Metal Co . ........... Failure to Carry Cam pen. 
.'!atio n In surance ............ D iKmisIlOO 

Harry J . Macdonald v. Civil Service .. Certiorari ......... Afflrmed 
SceuritiCIJ Commissioner v. Alexan-

der J . Bedard......... ..... .. ...... ..... Jnjunction . . .. Writ Issued 
Schult~ v. Morrison County .................. ADC ............................... Settled 
Clly or Tower v. St. Louis County ...... Tax- forfelted Land ........... Dls mI1l8ed 
Houl ehold Finance Co rporation v. 

Commissioner of Bankl..... . ........... Small Lonn Li cenliC . Di llm lned 
Matthews Freight Service ............ Public Convenience 

Certlflcate ..... .. ...... Dlsm isscd 
H errick v. County of Martin ............... OAA ................................... DlsmilJlJed 
Howard L . and Edward Peltomaa 

and J oe Ahonen .......................... _ Rcmoving Timber (rom 
Tax-fo rfeited Lands ..... Derault Judgment 

Rolph M.i.les and George H. Benck ..... Removi ng Timber f rom 
'f ax -forfeited Lands ...... Aw.lti ng Trial 

Almste.d v. W.rden Utecht. .............. Habeas CorpUI .. Writ Dilcharged 
Armour and Comp.ny................ . .. .Income T. x- 193& .... Di. mi .. ed 
St. Paul Serum and Continent.1 

C.su.lty Company ............................. Damag(!!f ... .. .. Pending ' Settlement 
F.irmont Canning COmpany .... ........... lnjunction .. At IlJlJue 
City of Blue Earth................... .. .. In junction . At b sue 
MlnnCllOta V.lley C.nning Co . ........... Injunction .. . At Issue 
Village of Winneb.go................ .. .. Inju nction ................... At blue 
P.per C.lmenllOn &; Co. . ... Cla ims (or Excenlve "lIoy-

mcnts . . .. 111.348.31 Collected 
Twin City Aceounting Service v. 
Com~nSlltlon Insurance Rating 
Bureau ................... .. ....... Certiorari ... . ............ Aw.ltlna Tri.1 

PRltimore D.iry Lunch, Inc ................. lncome Tax- 1937 ............ Pllid 
White Flash P.rks, Inc .. . .................... Incomc Ta x- 1937 ............. Di llmislled 
School Dis trict No. 129, Pine County, 

Minn. v. Walter C. Thayer.. .. .. Condemnation ... . 200.00 Collceted 
Cha r lCli R. King.............. .. ......... Tax Reduct ion .. . ......... Settled 
Cre tex Companl('!l . lnc ......................... lncomc Tnx Refund ... Answer Fiied 
Dertha Balkwill v. Mankato Civii 

Service ............................................. ..... t::er tiOI·ari ......................... Wrlt Quashed 
NorthwCflUlrn Hide &; Fur Co. v. Con-

servation Comm iJJs ion .... .................... I {c ~ u rn of Seized !-~urll 
Local Union No. 36, et al. v. Labor 

Judgment Entered 

Concili.tor .......................................... Certiora rl Settled 
Richard F. Spurck v. Walter Finke, 

et al. ...................................................... DnmagC!! .. . ............ Dlsmissed 
St. Paul Cuualty COmp.ny .................. Dissolution and Liquida_ 

6819 Goodwill IndustriCli of Minneapolis v. 
tion ...................... Reeeiver Appointed 

Labor Concil iator.... ........ . .......... Ct>rtiorari 
6820 Fr.nk Manl! v. Eva Man~... .. ..... Main tenance 

6822 Industrial Croo.it Company v. St. 
Paul Cuualty Compa ny and Insur-

. Writ Qual hed 

... P lal nUt!' to P.y 
M.lnUlnllnce 

.nce COmmiu loner, Reeeiver ......... Claim . .. ... Cla im Paid 
&823 Cene ral Minnesota Utilities v. Labor 

Conciliator ........................................ Ce rtiorari Settled 
5826 Securities Commissioner v. I . S. 

Steens land ................................. In junction .... Stricken 
6833 W . A. Mackenl!ie, et al. v. Hennep in 

County Welfare Doard. et al... ........ In j unction . . ............... Submitted 
6834 Florence J . Allen v. Socia l Welfare, 

et .1.................... .. .......................... Injunclion .. . .......... Awaltin/l Dec is ion 
6836 Stanley Deflpa ......................................... Restoration .. De nied 
6837 Mill Pond Trout Fish Club. Inc ......... lncome T n:<.. .. ... Settled 
6838 Herbert W . Southworth v. Civil 

Service ................................................. Mnndnmul'l .... . nlsmlJl.lled 
6839 Debb v. Clearwater County ............. OAA ....................... . ... Remllnded 
6841 W . R. Shaw Lumber Company ............ Jn comc Tn.x- 1937.. Tax Abated 
6842 Pennsylvania Casualty Co. v. Insur-

ance Commiss ioner .......................... Claim At Is. ue 

13 
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DISTR ICT COURT CJVll~ CASES-Con t inued 

DOCKET CASE ACTION DECIS ION 
6843 
68"4 

6846 
6848 
5849 .86. 
6861 

6868 

6864 
6875 

6876 

6877 
5880 

5881 

6882 

6885 
6886 
5887 
6892 

5894 

6896 

6897 

5898 

5899 

5903 
59C4 
5905 
6906 

6907 
5909 

59 10 

69 11 

5932 

6938 

6934 

5935 
6936 
598 7 

Mat.h Sehiffer .......•...............••••................. Maintenance .•..•.....•....•••.•.... Judgment 
Blanehett InvCtl tmcnt Co. v. Dakota 

County. et .1. ................................... ___ Declaration of Taklnar 
Landa ................................ Answcr Flied 

Anne Watkin. Wilder Tru.t.. ............... Charitable Truat ................ Account Allowed 
J ohn J. C08tello ................................... _ lnj une tion ....................... ___ .Suhm.iUed 
Bovey DeLaittre Lumber CO ........ _ .. _ ... lncome Ta.x ReCund ............ Anl wer Filed 
J 08f!ph and Paul KOr80n. et .1. ............ Maintenance ..•................... Dism issed 
Charles L. DeReu, administrator of 

Estate of Lester M. Carver .............. Titie to La nd .......... _ ....... _ .. Awaiting Trial 
William E. Stramm v. Bla.nche K. 

Stramm, I nsane .............. __ ._._ .. _Divorce ................................ Plaintiff to Pay 
Maintena nce 

Application ot Christopher Osborne .. OAA ............................... ~ .... Settled 
Arthur Gillman 011 Co. v. Dlvlelon ot 

Employment &: Seeurlty .................... Cc rtiorar i - Liab ility ..... Affi.rmcd 
Underwriterll at L loyds of Minnesota Automobile Insurance--

}' leet Uatina-................... . Detend.nt Not Entitled to 
Declaratory J udgment 

American E xploration Company ... _ ... Deelaratory Judgment ..... Awaiting Dedslon 
Fi rllt. Netio na l Dank &: Tru. t Co. ot 

}o'er~8 Falls u rruardlan Estate ot 
Lorena Billings ................................... .Main tenance ....... _ ............... Claim Filed 

City or Virginia v. Charles I ron Min-
ing COmpany ...... _ ................................ COndemnatlon- State 

Tru. t Fund Lanch ...•...... Petition Gra nted 
S.rah MattlWn v. State Teachers R~ 

tirement A.sod ... t lon ........................ _Declaratory J udu:ment-
Teachers P en. ion ............ Submittcd 

Edw.rd Clay N lehols ............................•. P 8ychol)lllhie )enwnality .. Dismisscd as to State 
Northl ... nd C ... nning Co ........................... Wholesale Dealers Act ...... D ismiMllcd 
Rol>e.rt I. Den8choter .............................. Habeu Corpus .................... Writ Di8charu:ed 
Anoka County Cooperative Light &. 

Power ASlOCiation v. Labor Con· 
ciliator and Local Union No. 8-160 
of the In ternational B rotherhood 
of Electrical Workers (AFL) ........ _Certiora.ri ............................ Writ DJ. charaed 

Ma.rtin Bergan ............ _ ......... _ ... _ ... _._ .. Ma intenance--Care of 
]n ... ne .......................... _ $147.60 Collected 

WilHam Fon:ll te r v. Elmer K. Cari
llOn. St. P ... u l Casualty Company in 
receivership ...................................... .... .Damaaes-Claim .... . .... SeUled 

Virgini. Newcomb v. Elliott O. ~ 
derson . St. Paul Casua lty Com. 
p ... ny, Receivenh lp .............................. Damaites hl.im ............... At ISllue 

Drewe ry, Malt House II: Soft. Drink 
Wo rkera U n ion Local No. 97 and 
Union Local No. 205 v. Labor Con· 
ci l.iator (two .ctions) ....... _ ............... lnjunction- Certiorarl .. Injunction Dismissed 

Certiorari DismIssed 
Ervin and J oyce Born ........................... Tax-(orfelted Land Cer-

tiftcate--Error in Con-
veyance ..... _ ....... _ ............ Certlflcate Cancelled 

Chll..ll . J . Kalina. insane..... . ...... Habeu COrpu . ..... ............... Writ QU RShed 
Mankato Savlnas It. Loan Assn ......... Income Tax- Dcllnauent..Judgment 
Earl Guy ................................................... Habeas COrpus .................... Wr it Quashed 
Eldon Milender v. Arthur Emme, 

Game W.rden ...................................... Dam.Ilea-Fur Pelts 
Se ized ..... . ............. At Issue 

J ohn J . Dwyer Pctitlon ........... ............. Adoption ... . ........... _. An n ulled 
Winona County v. Lanno Dupont. 

e t at. Rnd (our other cases ................ Abatement ......................... Bulldings Padlocked 
Conservation Dellarlment v. Anoka 

Cou nty. e t al......................... . ..... COndemn fLl io n-Ca me 
Refuge ........................... _.Certlficate Filed 

M. V. Fredcrick llOn v. Civil Service 
Board ................................................... Cerliorari ............................ Sull taincd 

Centu ry Moto r F rclght ....................... _. Public Convenience 
Certifi cate ................ ....... Affirmed 

Nort h Shore Fish a nd Freight Co . ..... Public Convenience 
Certificate ....................... Affi nned 

Eisholu. T ri City Lin C!tl . Inc. ....... Public Con venience 
Certifie. te ....... Dismi.ssed 

Great N orthern Ry. Co ......................... Hi nek ley Crollsl ng ............. Reversed 
Great No rthern Ry. CO ......................... Rothsay Cro88in" ............... Settled 
Metropolitan Tranaportation CO ......... Dus Service-N ew 

Dria-hton ....... _ .............. _. Affirmed 
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DISTRICT COURT CIVIL CASEB--Continued 

DOCKET CASE ACTION DECISION 
6938 McKeown Truck • ....•......... _ .. _ ......... _ ... Pu.bUc Convenience 

Certiftcate . _____ ................. D iamiu ed 
6939 Northweste rn ForwardlnK CO ............. Publlc Convenience 

Certlftcate ...... _ .....• _ •....... Diami. ed 
6941 Rohwede r Truck Lines, Ine. ... Public Convenience 

Ce rtitlcate . __ ..................... Affimled 
5942 H. E. Mullins Truck Service ............. _. Publlc Convenlenee 

Ce rllftcate ....... _ .. _ ... __ ...... Amnned 
6943 Reynolds Transportation Company .... Public Convenience 

Certiftcate ........................ Dil ml'.ed 
5946 Trl State Telephone Co. v. Inter-

County Telephone CO ......................... Con.n ection of Lines .......... See 1 N.W. 2d 868 
6946 Murphy Motor Frehrht Llnes .............. Publie Convenlenee 

Certll\eate ........................ Affinned 

DISTRICT COURT CRIMINAL CASES 

785A Vernon Seillath .................................. _ F or lj(cry ................................ Aequitted 
786A I..oul. AnderlK)n ............................ _ .... _Murder ................................ No Indictment 
787A Ervin Ru. ta.nd ....................................... Murder-Seeond Degree .... Plead Guilty 
788A Larry W . Roche, et a l.. ....................... Grand Larceny .................... Not Guilty 
7!l2A Emm. Tyree, et al ................................. Murder ot K. B. Birke-

land .................................. Murder Case DismiU ed-
Kidn.pplng Action 
Dropped 

793A Ele.nor JefTrey ................................... _ Anon .................................... Not Guilty 
802A M.urlce Galvin ...................................... GI'OItII Misdemeanor ............ Ple.d Guil ty 
810A Marvin Siebke ........................................ C • . rn.l Knowledge .............. Gul1ty 
81 2 Winona County C .. es .......................... Public Nui llanc:e--

Vaa-rancy .......... Plead GuUty 

PROBATB COURT 

Mi5S Julia H.incs, Dece .. ed ............................ E schcat ................................ .Hell1l Found 
iS44 Thelma Soderholm ............................... _ R est oration .......................... Denled 
5645 Theodore Coppl ........................................ Restoratlon .......................... DIBmlsled 
5661 Andrew Kolsk ............................... _ ... _ _ R estoratIon ~ ........................ GI·anted 
5667 Anton Hermandez .................................. R esloration .......................... Granted 
56G8 Paula Rodrlguea ................................... _Restoration .......................... Dcnicd 
5669 ROlle EspAraza ........................................ Restoralion .......................... Denled 
5672 Albert J ohnson E state ........................ _El cheat ................................ Admlnis trat.o r Appointed 
6674 Fred Schwartz ........................................ GuRrdlanllhip ...................... CJcnied 
5678 Theresa Sapu lovlcl Hutchlnl ................ Restorat.ion .......................... Denied 
5695 Myrtle Weaver C.rner ....................... _ Restoratlon .......................... Granted 
572S S. H . Drownlee E state ....................... _ CIA.tm- Income Tax ............ Settled 
6725 H eater Hoert. ........................................... Guardianl hlp ...................... Terminated 
5732 Arlene Evel1l ............................................ Restoratlon .................. . ... Denied 
5735 Tillie Eng E.tate .................................... Bll nd Aid .............................. Claim Allowed 
6768 Gloria Thomp80n .................................... R estoratlon .......................... Settled 
5762 George Bywater E state ........................ _E seheat ...................... .. .. Hei l1lhip Denied 
5775 Gilbert Juneakl, a .k.a. Ju.nezewakL..Relltoration .......................... Granted 
6183 LUK lano Frlscone .................................. Relltorat ion .......................... Denled 
5793 Chelter W.rne.r .............................. _._.Relltoration .......................... Dillmiu ed 
5798 Estate ot Annie E msIe.y, Deceued. 

(SoIdlel1l' Home Bo.rd) .................... Girt to Board ...................... Aceepted 
5801 Mae Dbon ................................................ Guardi.n·s Aceount. ........... SetUed 
6824 Agnes Shikora ...................... _ ...... _ ........ _Reatoration ............ _ ............ Granted 
583 1 Andrew Lewis ...................... _ ................ Maintenance _ .................... Dlamlsled 
5832 William Fournier E.tate. .................. _ M.intenance _ ........... _ ....... 192.00 Colleetcd 
5855 Lorra.lne Krols ....................... _ ... _ .......... Restoratlon .......................... Denled 
5856 Mathilda Dickln80n ................................ RestorAtlon .......................... Denled 
5857 Pauline RlnsrNelakL .............................. Reatorat ion ......................... Dll m lu ed 
5869 Gustav Merclaert Efltate ........................ Maintenance ...................... 1720.00 Collected 
6867 Sylvia Mi ller ........................... _ ............... R eatora tion .......................... Dll milled 
5868 Dorothy H elen Plper ......................... __ Restoration ......................... Granted 
6869 S.ra K.ravets ....................................... _ ... Restoration .......................... Denled 
6878 Role MuteTS ....................................... _ ... Ref!.to ration .......................... Denled 

JUVENILE COURT 

' 6766 Rlehard and Donn", l eono. W.rda ot 
Owatonna State Sehool...... ... Discha rge o r Guardlan~ 

6hip ................................ _Denied 



16 

DOCKET CASE 

STATE DEPARTMENTS 

GOVERNOR 

ACTION 
6800 Arthur Lieberman, Carlton County 

DECISION 

Attorney ................................. _ ........... Removal (rom Office ......... Petltlon Denied 

INDUSTRIAL COMMISSION 

6670 Mathilda F . Anderaon .. ....... Cl.lm ........................... Diaml.lled 
5691 George Wrhrht Seeley . ................... Speclal Compensation 

Fund ....... Aw.rd Granted 
5704 Andrew M. Lyons v. Red Win8' Pl'int-

ing Company. et a1. ... Compen •• tlon Fund .......... Awa.rd Gnnted 
6764 Frank O'Leary v. Sandber8' Bros. &: 

Employe", Mutual Liability Insur-
ance Co.................. . .. Speclal Compensation 

Fund .. . ...... Settled 
5772 Leonard Ma:r;well Raine. v. Bureau 

of Criminal Apprehen. lon ................ Wo rkme n·. Compensation 
Claim ..... Settled 

6791 Fred E. yokum ............................ ........... W orkmen·. 
Compen •• tlon .............. Dlllnis.ed 

6812 Henry Weuker v. Ch.ln Belt Co . ....... Speei.l Compensation 
Fund ................................. Di.milsed u to St.te 

15829 M. L. Swanton v. Northern Bread 
Company ... .. ................. Speelal Compens.tion 

Fund ........ Award Granted 
15830 James J . Dunleavy v. N .W. Morteaa'e 

Company. et .1. .................................... Speclal Compens.tlon 
Fund ... .. .... CI.lm Dls.lIowed 

6848 Elmer B. Thonon v. Minnesota Min-
Ine" M.nu.t.cturlne Oo ................... Special Compen.atlon 

Fund .............................. Pendine 
15847 Reuben Cheadle ....................................... Speel.1 Compensation 

Fund ................................ Award Granted 
6815 1 Samuel Lee...................... ....... .. ..... Vacate Aw.rd.... .. ... Denled 
15856 Ben E. Eickholt v. L.ke City Water 

.I: Light Board. lit al. ........................ SpeclaJ Compensation 
Fund ....................... . .... Award Granted 

5879 Charles S. Stillwell v. Atlas Elevator 
Co .• et a1.. .. .. .. .. Sped.l Compenution 

Fund .. . ............. Awarded 12.600 
15901 Anton D. Ca.rl80n v. Archer-Danlels-

Midland Co .• et al ................. .. ... Speclal Compensation 
Fund . . .................. ... Submitted 

LIVE STOCK SANITARY BOARD 

15766 Board v. Denver H OIf Serum Co ........ Permits ............................... P ermlts Revoked 
15767 Board v. Dr. J. Poeoriler d.b .•. 

Farmen! Veterinary Supply CO .... ... P ermlt .................................. P ermlt Revoked 
RAILROAD AND WAREHOUSE COMMISSION 

15804 Minneapolb Street Railway Co. and 
St. Paul Street Railway Company .. Laws 1921. C. 278-F.res. 

Increase in r.te .............. Rates Increued-
6 Tokens for 60c 

CIVIL SERVICE 

f8Ui Richard F. Spurck ....... .. ...... Disdlaree .... .. ................ Dismlued 

TAX COMMISSION 

M15 4 L.bor Lyceum OoII lIlI'e. In c. .. ... T.x Reduction .... Submitted 



HIGHWAY PROCEEDINGS IN EMINENT DOMAIN 

DOCKET CASE 
Condemnation ProcccdingK in fl tituled ....... . 
Commissioners' RePOrt;a of Awards flied .. . 
F'tnal Certificates flied ................................. . 
Appeals to Dis trict Court f rom awardK: 

Jury trial _ ................. . 
Settled ........................................... . 
Dillmissed ................. . 
Pe nding . 

Dri vers' License eases : 
Tried ....... . 
Pending ... . 

Workmen', Compensation calles: 
Tried 
Dismissed 
Pending 

Lcgl31ative Claim 8uit.3: 
Tried __ _ 
Scttled ... _ 
Pending __ .... 

Ci vil Service Commlllll ion lIulu. : 
Tried .... . ...................... . 
Settled ..... . 

ACTION DECISlON 

.. ...................................... lliO 
. ..................... _ ... ____ . __ ..... ......... _.................... 883 

. ............................... _.............. ..... 244 
................................................. _........................ 162 

3 , 
, 
1 
3 

3 
2 

• 

Railroad and Warehouse Commission, CB..5e pe nding. 

17 

242 
26' 
116 

929 

• 
9 

11 

2 
I 



TABLE NO. I 

PROSECUTIONS REPORTED BY COUNTY ATTORNEYS FOR 1941 AND 1942 

COUNTY AND COUN TY ATTOR NEY 
Pleaded Guilty 

1941 1942 

Aitkin- John T . Galarn~aWt ... . 
Anoka-Ed", . J . Wallh-Allen S. Cba~~;", ·AM't.: .... :..:· ······ 22 I" 

Charlet P . LeRicheu:r .............................. . 11 2 
Becker-Carl G. Buck-Lowell W. Beuhoff, Au' t ......... . 
Bcltrami-CIarcnce R . Smit,b ... . ............ . ........... . 
Benton-J. Arthur BeMen ....... ... ... ......... ........ . 

13 39 
2. • l' • 

IN DISTRICT COURT 

Found Guilty 

1941 

3 

1 
1 
3 

1942 

• 

Acquittals 

1941 I1H2 

.. ... j .... 

.......... 
3 

.. · .. i .... 
1 .......... 

Diamiuala 

1941 1942 

l' 3 

1 5 
5 1 • " Bi,Stone--C. J . n~naon .. .............................. . 

Blue Eart.h-Milton D. Malon ........... ....... ........ . 
10 8 I. 17 

~ .... · i ........ ·S· .. 
Brown- T . O. BtrcWauth-8 . P . GislllaoD ..... . ........... . 
Carl ton-Arthur R. Lieberman .......................... . 
Carver-A. E. Haerin, .. ........... . ........ . .. . . ...... . 

g~~~~ 1': :~~~:.'.:::::::: ::::: :~:: ::::::::::::: 
Cbila,o-Carl W. GustaflOn ............................ . 
Clay-James A. Garrity ................................ . 
Clearwater--O. E. Lewia ........ ........ . ............... . 
Cook-E. P . J . Ch i pman .. ..........• • • • ..••............ 
Cottonwood-?1. F . Juhnke ................•..........•. 
Crow Win..--Franklin E. Ebner ....................•..... 
Dakota-David L . G rannia, Jr .................. . ... • .•.•. 
Dod,e--Kenneth A. MYlter ........................•...•. 
Dou&l~. ,Fred HalUlOn ........ ......... '.' ......•. •.•. 
Faribawt-Harold C. Lindliren . . ............. .. .... , . , . , . 
Filimore--CIarence T , PerkIM ........................... . 
F reeborn- J oeeph R . Gundenon ......................... . 
Goodhue-Milton I. H olat ....... , ....... . .............. . 
Grant.--R . J . Stromme ........................ ..• ... . ... 
H ennepin-Ed. J . Goff- FrI nk J. Williaml ............... . 
BOUiton-L. L . Roe.rkohl ...... , .•...........•..•• •.. . . . . 
Hubhard--Cbu. L. Clark ... ..... ............. . • . .... . ... 
Isanti- Harold L . Westin ......................•. . . . ..... 
Itaaca-Ben Grullcndorf ..............•.•.•. • . • ......... 
J ackaon-L . A. P a ularude .... . . . ..... . . , ... • ... • ......... 
Kanaheo--Ceo. L. Anlltman .......... .......• ........•.. 
K andiyohi-Roy A. H endricbon ... . .................... . 
Kitteon- Lyman A. Brink ......... ....... .......•....... 

~~~i~:~~H~ · :~g:~~~ ::::::::: ::::::::::::::::: : 
Lake--Emmett J onea-Elaine M . OvefllVee, Act. I.nClumbent . 

3' 
28 
17 
21 • 13 
23 
12 
• 
3 

1. 
17 
7 

10 
12 
• 

34 

l' .. ·36i .... 
10 l' I" 10 • • 3 
20 
1. 

• • 

11 
11 • 
18 
10 , 
27 • • • 38 
20 • 12 • • 
32 

" 2 
327 

8 
3 • 22 

22 
1 
2 • 30 
2 

33 

.... ·3· 
.... ·2···· ........ . . 

3 1 

" 1 

. i . 

• 2 
... . ........ · .. 2 .. .. 
.. ... j ............ .. 

.. ..... ... .. .. · i .. .. 

. .... i .... 1 

20 
.......... 

1 
·· ·2 ···· .... . .......... j ... . 

4 ·····2···· ......... . 

1 
1 
2 

. . . . . . . . . . 
1 

.......... 
1 

.......... 
.... · i .... 

.. · .. i .. .. 
.. i · .. · ........ .. 

1 

2 

. ... ·3···· 
8 
3 
2 

1. 
.. . .. ..... · .. .. 6 .... 
..· .. 5· .. · 4. 

.... so ' 
1 • · .. ·23 .... 
3 

2 
3 

2 

. .. ·72 · .. · 
2 
1 
2 

11 
1 
1 , 

. ... ·3···· 



Luke of the Woodt-Wheelock B. Sher wood .. . . . . • . . . . . • . 

tfn~~,~~~~r~l~,~:.v.e~: ........... ... .... : : : : :: .... . 
Lyoo---C. J . Donn(':lIy . . ............. ...... ...... . 
McLeod- Wm . O. M cNelly , ..... ............•... ........ 
::\11I.hnomcn-L. A. '\' ilaon .... .. ................... ..... . 
Mfll1Ihall- A . A . TrOit . . . . .... ..•....... .. 
J\'I6rtin-C. 1.. Erickson .. . 
Meek('r-Sam O. GR ndrud ............. . 
Mille Lace-John S. NYQuilt . . 
Morriaon- Au8ti.o I~. G rimes ................. ... . 
l\towcr--A . C. RichardAon ............ .. ........ . 
;\Iurray-.I. T . Schueller .............. ..... ....... ... . . . 
!\, icolle t- Enu:r8()n Hopp-(;eo. T . 01800 , Au't ....... . ...•. 
Noblee--A rnold W . Brecht ...... .............. .. .. . ..... . 
Norlll ft n- Lloyd J . Hetland ........... . 
Olmstcd-Thomlls J . Bennion......... . . .......... ... .•. 
Ot.ter Tail- Wm . P . Bcrlthuil ....... ...............•. . . • . 
P ennington-Paul A. LuDdKren ..... ...... . ......... ..... . 
Pine--Albert Johnson ....................•. , •...... ... ... 
Pipest.one--J . H . Manion ........................•. . 
Polk- F . H. Btad, ,'old ... . ......... . 
Pope--Wm. Merrill ... . . ........ . 
Ramsey-Jamea F . Lynch ... . . ........... . 
Red Lake-Ralph A. Lee .... 
Red .... ood- Thoe. F . Reed. Jr . . ... . . . ....... . . ... . 
R enville--Russell L . FTa~t:e . . ....... . . " . . . . . 
Rice--John E . COuKhlin ...... . . . ..... . ......... , ...... . 
Rock-l\l ort. B. Skey,·e8 ... . ......... .... •. ..• . , ...•.•... 
Roeeau--'Bert Hanson ................ ... ..•. , . •.• • . 
St. Loui_Thom.s J . Naylor ........... .. , . . . . . 
Scolt.- Julius A. Colle r II ................ . ......... . 
Sh('rburne--Geo . H. Tyler .. 
Sibley- Everett. L . Young ........... . ... , .•... • . • . . .. 

~~!![~~~~r1 t~;.?~rran: ....... ..... :::::::::: :::::: ... . 
Ste\'e~CI.yton A. Gay .. . 
S",;ft- Frank A . Barnard .. . 
T odd- Il enry F . Prln& .. . 
T raverae--Efl ri E. Huber .. ... ......... .. .... . . . . .. •. •. 
WabfUlha- ··Wm . G . Lindmeier-John R . F oley . 
WadenA- Hugh G. Parker .. . 
Waaeea-J oh n H . l\·lcLoone ............ . 
WfUlhinlt ton- l\liiton Lindbloom ........ . 
\".ton .... an- E . M . Perrier ........... _ . 
Wilkin- l\1. O . EttclI"old ............. . ..•.•. 
Winons- W . Kenne Lh NiRIICn ............ .•. 
Wright- W . S. Johnlon ... .. ......... .. . 
Yello",' Medicine-Pa ul D. Stratton . 

TOlalfll . 

3 
II 
14 
25 
II 
13 
II 
3. 
16 

9 
38 
34 
I. 
27 
23 

8 
38 
55 
21 

6 
II 
2. 

.. ' igg " 
19 
2 1 
18 

" II 
IS 
I" I. 

3 
50 
16 

I I. 
26 I. 
13 I. 
14 
12 
18 
8 
I. 
13 

7 

2,011 

9 
9 
9 

• 8 
8 

IS 
3 
6 

28 
32 

5 
7 

19 
7 

" 43 
14 • I 
6 1 

7 
141 
• 

17 
8 

17 
3 
5 14. • • 8 

28 2. 
• 6 
6 
3 

8 
5 
7 
8 
7 2. 

II 
2 

1.615 

8 

I 
2 
I 
2 
2 
6 

'3 " 
I 
3 

I 

" ii ' 
16 

.... js .. 
I 
2 
I 

2 

" i ' 
I 

I 
2 

2 
3 
I 
I 

156 

2 

3 
3 
I 
I 
I 

" i' 
3 
2 

6 
' ii, " . 

" 2 

2 
IS 

8 
I 

144 

2 

2 
I 

I 
3 

• 
2 

3 

2 

67 

3 

2 

7 

2 
I 
2 

3 

-Report not received . "1942 Report of Wm . G . Lindmeier January 1 to AUKust 1 , indulive. Report for baJante not receIVed. 

• I 
I 

.. 2 .... 
I 
2 

19 . 
5 
I 
2 • 
6 

6 
3 
3 I. 

16 • I 
3 I. 

.. io ' 
5 

.. '3' 

3 
2 

24 
I 

351 

3 
3 
I 
I 
2 

.. '6" 
3 

• 
5 

" • 
I 
2 

.... i2 .. .. 

.... ii .. .. 

I 
35 

7 .... sa .... 

2 
3 
3 

363 



TABLE NO. I- Continued 

PROSECUTI ONS REPORTED BY COUNTY .o\TTO R :"' EY S FOR 1941 AXD 1942 

COU:" TY AXD COU :"TY ATTOR:"'EY 

." itkin- John T . Gnln rnenuit .. ... ............... . 
Anoka- Edw. J . Ws lllb- I\ llen S. C hll mi>erl!, ,\8I1·t.-

ChZl rl~ P . I.C'Richcux ..................... . 
Beeker-Ca rl G . Buck- Lowell W . n enshoff. ASB·t. 
Beltcl\lJ1i- Clllrencc R . Sm it h . 
Benton- J . Arth ur Bensen . 
Big Stone-C. J . Benson .. .... . 
Blue Ellr th- :\lilton D. :\1880n . . . .... ••••••.••• . 
Brown- T . O . Strriasguth- S. P. C'i 5iu·e~'r; .· ..... . ......... . 
Carl ton- Arthur H . Liebcrmnn . 
Carver-A . E . Uu(' ring .. 
CII8&-Edward I .. HOj;j:cl'& . 
Chippe~·Il-C . A . Rollo ff . 
Chis ligo-Cnrl W . GustdilOn . 
CllIy- J umeil A . C tlfrit}' .. . 
Clell rwntcr-O. E. Lewis .. . 
Cook- F. . P . J . C h!\ pmun .. . 
Cot tonwood- :\1. F . Juhnke .. . . 
Cro w Wing--Fnnklin E . Ehner ..........•••••• • •• • •••.. 
Dnkota- Dtlyid 1.. C rnnnis , Jr . 
Dodge-- Kr nn(>th A. :\I Yll ter .. . 
Douglas-C. Fred 1·l l\ n8On .... . 
Fl!. rib tmh- H:tro ld C . Lindgren . 
FilIm orc--ClflTcnce T . Perkins .. .. . 
Frceborn- J OIIcph R . Gllnderlon . 
Goodhuc-:\liIton I. I'l oist . 
Gra nt-H. J . Stromme .................. . 
Hennepin- Ed . J . Goff-'F rank J . WilliRIllIl . 
Houston- I.. I.. R oerkohl . . ......... . . 
Hubbnrd- C hflll. L. CJnrk .. 
II :l.oli- HRrold L. Wenin . . .......... . 
Itnsea- Ben G rU.II8Cndorf ............•. 
Jackson- I.. A . I'Rulllrude .... . ......... . . 
Kanllbec--Gco. L. Angstmll n . .... . 
Kandiyohi- Roy A. Hendrickson . . . .. .. ..... . 
Kit18on- Lymnn A. Brink .. ..... ... . 
Koochi ching- J . J . Hadle r .... . 
Lac (lui Pa rle--H . W . SWf'n80n . 
Lake - Emmelt Jonca-Elsine :\i : O\:~r'I~'~: Act. · I ·n:c·u'~b~~t.: 

Pleaded Guilt)' 

194 1 

10 1 

3-19 
3:l6 

72 
38 
20 

1.14 2 
148 
.00 
107 
2. 

162 
13. 
3!) 1 
114 

'00 ' 
1.0 18 
1,307 

113 
129 
11 6 

2 12 
367 

12 

. i i .i · 
117 
62 

072 
12' 
M 

922 

" " 2 
105 ". 

1942 

138 

566 
231 

54 
. .ii 
956 
123 
315 .. 
128 
127 
28{) 

74 

35 
72. 

1 . 44 :~ 

6' 
9. 
70 

' ii4 '" 
J37 • 
" 7. 
37 

432 
3. 
og 

627 
23 

11 2 
II . 
100 

I N M UN IC IPA L COU RT 

Fou nd Guilt)' 

19-1 1 

, 
" , 

I , 
54 
10 
2 1 
17 
II 
3 • 
4 

.... ·i · 

" ••• 2 • 
34 

" 
.. · .. 2· 

s 
3 
5 
I 

I 
6 
• 3 

1042 

3 1 

5 

II 

" 08{) 

. '" 8' 
3 

'"" i.i '" 
• 
2 

"" if 

2 

Acqu iuli lil 

194 1 

• 2 

14 
6 , 

" '1' 

" 7 

• I 

1942 

• 

I • 10 

Dillmi8llslil 

1941 

" • • 7 
13 
12 , 
• 22 

12 
I • I • 

" 2S' 
70 

2 
II • 

7 
5 

27 • 2 
31 

I 
3 

II • 

1042 

13 
7 • " . " S' 

II 
3 

II 

17 
I 
o , 

. 28 ' 
57 

2 
7 

67 

" "·s·'" 
6 

I 
5 
5 

JO • 2 

" • 21 
10 



I,ake of the Wood_Wh~lock B. Sherwood . .2 74 2 7 

tfn~~fn':':ii? ~r~~ f'T~ z~:.,'.e.1 : .4 .2 I I 
70 •• ..... j 3 3 

Lyon- C . .J . Oonn('lIy ...... 156 278 ill ' ···· 24 . l\'1 cLeod- Wm . O. :'> lcN('\ ly . ...... ... .. ..... 259 ". 5 5 
Mahnomen- I. . A. Wilson . ........... 4. 3 ' I I 2 
Marshall- A. A. Tro@ t ... ....... ...... .... 3. 29 5 • 2 
Murlin- C'. t . Erickson ... .......... 153 106 2 5 
"I~kf."r--Sam G . Gn ndf' ud ... 139 59 I ..... S· . io ' l\1ille LIIC8--John S. :\YQu ill t . 258 252 I . 2. 12 7 
Morrillon- Aull tin 1.. GrimM! . 277 3 17 2 1 15 7 3 30 32 
Mower-A . C. Richll rdson . 256 126 16 15 • I 16 15 
Murray- .J. T . Schu(' lIc r .. ....... 

oi~~~: Xss;t. 
125 .. 9 2 2 • I 

Nicolle t- Emerson HOI>I>--Oro. T . 126 40 I 5 " 3' 13 2 
Nohll'8- Arn old W. Brl'chl. . .............. .. .... .... 258 160 4 9 Z , 
Nor mun- Uoyd .J . H l'tl:lnd .... 52 51 ... " 2' 3 
OhllSl <,d- ThOl11al! J . Scn nl on .... 4.2 282 22 4 I 10 5 
Otter TlliI- WIII . P. Berghuis .. . . . . . . . . . . . . . 284 168 " • 2 3 " 46 
Pennington- Pllul A. Lundgrcn . 37 23 20 II 2 II II 
Pine--Albc!rt J ohnson ...... . . . . . . . . . . . . . 28S 34. 6 21 7 I 

~~~~oF.~~ St~~I ~~~~I~i~.~ ~ : : 298 225 20 25 6 1 
77 29 I 2 . 3' 5 3 

Pope--Wm . Mcrrill ....... ..... ... .. 120 70 9 4 " 2' z 
Rnnllley- J alllclI F . Lynch . 1.050 1.318 23 4 . 3 G 5 
Rcd Lakt.'--R nl l)h H . Ll'e .... ................... 62 .. i43" ..... 2· .. ii ' . io ' Rcdwood- Thnll. F . Hf'ed , Jr . 172 " 

, 
Rr n"i ll e-- Hulilidl L. Frntee . 55 46 I . .... '7' ..... j; . • • R ice--John K Cough lin .... .......... 420 267 8 9 18 
Hoek- :\I or t. n . Ske wrs .. .............. 293 120 4 I I 
Roecau- Bert Il a nson ....... ,9 48 , 

' 2' 
4 

81. Loui_ ThouHuI .I . :\1I)"lor . 61. 568 , I I 17 25 
Seott- Juliul A. Coller IT .... 73 15 4 i 2 3 , 12 
Sherburne--Geo. 11 . Tyler . III III 2 6 I 
8ibley- Evcn' tt L. Young .. ... .. ..... 75 62 15 II I 12 , 
~~~~[~~I~~\lr l~ t~; !I?b~~\n: ... l S I 126 , , 124 11 3 

291 240 I .... ' 7" I I I , 
~~i'i~~~~k}';\~nn~~n~~X : .................. 22G 105 4 I I 

213 134 21 3 134 
T odd- Henry t~ . Prinl ... .............. 137 13 1 2. 2G 
Traverse--Enrl E . 1'I \l\)(' r ............... II . 8' Z 4 
Wabnsha- " Wm . G. l.indm('ier-J oh n R . F oley . 158 " ' T 

2 
Wadcna- Hul.I:h G . Parker .... 170 II I 4 2 
Waseca- J ohn H . :\ l l: l.oonl' 123 '0 ·s· 2 .... S· 
Wush ington- :\Iilto n Lindbloom . 191 72 7 .... ·2· 2 4 
Woton wn n- E . :\1. Perrie r .... ........... .. 222 172 2 a , • Wi lkin- :\ l. O . l~Hce\·old .. ' 1 152 2 .. '" ;io ' 3 a • Winonll- \\·. I\('nnf'th i\' issen .... 1,426 1,374 22 U 26 " Wright- \\" . S . .J oh nson ... 

Str~tt~~ : . G9 93 I I I .. .. ·S· 
Yellow :\ l edi ci ne--I~lIu l D . .9 . 5 I • 

Towill . 20,242 16, ISS 1,455 1,321 146 11 2 1,044 1,01 2 

"" **1942 Re,>ort of Wm . G. Lindmeier Js nu llry I to August 7 , inclusi\·c. Rl'por t for ba la nce not reech ·ed. t-" 



TABLE NO.1 

TABULATED STATEMENT OF CRIMINAL CASES AS REPORTED BY COUNTY ATTORNEYS FOR 194 1 AND 194.2 

NAT URE OF ACCUSATIO N 

1. Crimea A,a in.t the Peuon: 
?o.furder in fil'1lt de' ree .................................. . 
~furder in .econd de,ree ....•................•.•......... 
l\1"urder in third decree ......................•.•......... 
Manslaughter in first dclIP"ee ..........•. • .•.•. . .•......... 
Manslaughter in second de'ree ........• .• .•.•.•...• . . ..... 
Criminal ne,li,enOl!. . . . . . . . . . . . .. . . • • • •••• .•. ••... 
Al8ault in tint de&ree ... . ......... • ...•.•.•.•.•.•.... • 
Assault in second de,ree . . . . . . . . . . .•.•.•.•.•. 
A88ault in third de&ree .........•.•.•.•.•.•.•.•.•. •. •.... 
R obbery in tint de,ree ........••• •• .•.•.•. • .•. . .•....... 
R obbery in &econd degree ......•.•. • • • • • • • . • . . ... . ....... 
R obbery in third de,ree .... " ........... . ...... . . .... .... . 
Kidnappina · . . . . . . . . . . . . . . . . . . . . . . . . . .......•....... 
Blander .. . .....................................•. . ..... 
~1i8ceUaneoUl . . .. . ............... . 

II. Crlmcs Against Morality. Etc.: 
Rape.................... . ................ . • • .... 
Carnal knowledge .. ~ ............................•..... 

F emale under 10 yeal'1l ...................... • .•.•.•. 
F emale 10 to 13 yeal'1l ... ....... ... . .....•.•.•.•.•. • . 
Female 14 to 17 yean ... ..... . •.....•... • .•.•. _ . . . . . 

Incest . .. ......... ............. . .......• _ •.••..... . 
Indecent &Maul t. . ...•.............•.•.• • ••...... 
Sodomy ...... .. ..........• , .......... , .. , ....•. • "", .. 
Psychopathic penonality ....... , , , , . . . . . . ......• ' ..... . 
Indecent e llpoeure .... , , , , , . , , , ... , . . . . . .•. •. , ... . . 
Abortion ... , . , .... , .. , ..... , .. . , ., .. , .. . , .•. •.••.. ". 
Abduction . .. .. ................. , .........•.•. • • • • . , ... . 
Seduction ... ........... , , .. , , , , , , . , .. • . ' .•.•.•.•....... 

~::!!:!~~~;D : '-'-'-'-'-'-'-'-'- .... : : : .' : : : .' : .' : .' : .' : .' : : : : : : : : : : : : : : : : 
K eepina: houle 01 ill fa me ... , .. . , ..........•.•.• ' •. , , ... , 

~\:~~~iy eo~(iu'c't::: .' : : :::: : : : :::::::: : :: : : : ::::: : : : : :: 
Crimes againat children , et.e.-

Pat.ernit,r-lIIegitimat.e child .. . ...........• , ... • .•.•. 
Abacondm& to evade paternity proeeedin,I .. , ....•.•.• . 

I N JUSTICE, MU NICIPA.L AND DISTRICT COURTS 

Pleaded Guilty 

1941 

• • 3 
3 
3 

13 
3 

3. ... 
22 
20 
13 
3 

• • 1 • 68 
7 

32 
13 

.... ... " .. 
• 2 

''' ii '' 
12 
3 • 20, 

234 
1 

1942 

• 2 
.......... 

1 
I 
2 • .. 

. 00 
33 

" • .. ·· .. ·S .. 
1 

• 23 
1 • 2. 
• 32 • 
8 
I 
1 
I 

12 • 3 
7 

20. 

181 

F ound Guilty 

1941 

3 

·'2" 
1 
8 
1 

10 
.8 

3 

8 

..... ,. j" , 

8 
1 • 
2 
2 
2 

...... io .. 

28 

}942 

• 1 

1 • , 
7. • 
.S' 

• I 
1 

• 2 

• 1 • 3 
2 

3 

27 

" 

Acquittala 

1941 

.......... 
1 

1 
3 
4 • • 24 • 3 

3 

2 

a 

1942 

.. · .... i ·· 

2 
1 
8 

" 

2 
1 

....... j .. 

2 
·· .. 3·· 

Dismilla)s 

19<1 

I 
a 
a 
I 
I 

4 I' ll a 
2 
I 

.......... 
1 • 

• 
1 
2 

15 
1 

11 
2 

a 
.......... • 

1 
1 

18 .. 
2 

1942 

3 

3 

• 7 
2 
2 

I. 
1 • 2 

• 1 
11 

1 • I 
I. 

87 
3 



Abandonmcntr-wife or child . ............. •. ........• 
Noo"upportr-wife or child .... ... ...... . .......... .. . 
Contributing delin Q: uency of minor ..... ..... . ........ . 

l\1.ilcellancoue--
Publi o dance law • . . ............... .. .... . . . .... 
Gftmbling-Lottery laws . ... . 

III. Crime. Acainlt Property: 
Araon in fira .. degree .. ..... . ........ .. . . ..... • . • .•.. . .... 
Araon in second degree . . . . . . . . . . .. ... ... .•....... 
Araon in third degree . .. .... ..... ............• . . . • . .. 
Bur,lary in firat de.ree. . . . . . .. . •. • ...• .• .•.• . •.•..... . . 
Burglary in aecond degree... . .. . .... . ... • .•. • .•. •.... ... 
Burglary in tb i.rd de'ree . . ......... ... ..... . .. .. ... . 
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Perjury .... ..... . ..... ................................ . 
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f 
LlulUle&-Applieation-Both husband and wife mUlt complete applieatlon 

for combination ""ldent lleens&-M27 §§ 6686-4, 6686-6; L '1, C '67 ; 
(MS41 §§ 97.261, 98.06, 98.07, 98.09). 

Olmated County Attorney. 

Qu .. t1on 

When a combination fishing license is purchased, is it necessary for both 
husband and wife to appear before the County Auditor or agent issuing the 
license? . 

Anawer 
Muon's Minnesota Statutes of 1927, Section 6686-6 (Art. 100 of the 

LaW8 Relating to Game and Fish 1939·1940), provides as follows: 

"Applications for licenses shall be made on oath in writin&,. stating 
the name, age, postoffice address, and legal residence of the applicant . 
• • • Any person who shall make a false statement under oath in such 
application shall be guilty of a perjury." 
M .. on's Minnesota Statutes of 1927, Section 6686-4 (Art. 99 nf the 

Laws Relating to Game and Fish 1989-1940), provide. in part .. follows: 

liThe form of all licenses and applicatioDs therefor shall be deter· 
mined and blanks therefor shall be prepared by the commissioner (direc
tor of game and fish) ••• " 

Laws 1941, Chapter 467, provides as follows: 
uThe fee for a resident fishing license to take fish by angling, sulr 

ject to all other provisions of law relating thereto, shall be one dollar, 
provided a combination license for husband and wife shall be issued for 
$1.60 ... · 

Under the latter law, the wife becomes a licensee as well as the husband. 
The license provided is not a license for the head of a family, entitlin&' mem
bers thereof to fish upon an identification card, or without fee. 

Under the statute specifying the method of application, namely, on oath 
and in writing, giving certain information about" the applicant, it is clear 
that the legislature intended that each applicant for a license verify the .ame. 

In addition, the statutory provision authorizing the form of applications 
to be" determined by the Director of Game and Fish has been complied with 
by him, and the applications furnished provide for the signature of both the 
husband and wife, each separately and under oath. 
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It is therefore our opinion that both the husband and wife must appear 
before the county auditor or the agent, issuing the license, and their sworn 
statement obtained upon the application in order to validate the license 
granted. 

However, there appears no strict necessity for their appearing together, 
desirable though that may be. If, therefore, it is not convenient or possible 
for their both appearing at the same time, no r eason appears why they can
not come in separately before the agent and complete the application. 

MANDT TORRISON, 
Special Assistant Attorney General. 

May 19, 1941. 209 

2 
Licenses-Residence discussed-(MS41 § 97.01, subd. 16; § 201.32. 8ubde. 

6 and 7). 

Division of Game and Fish. 

Question 

Whether the County Auditor of J ackson County may issue a resident 
license in November of this year to a man whose r esidence is to be deter
mined upon the following circumstances: 

A man and his wife resided in the state of Texas unt il some time ago 
when the man entered the employ of the United States Government and was 
sent to the Hawaiian Islands. The wife left Texas and established a r esi
dence in Jackson County, Minnesota, where she will have been living for 
more than six months by November. At that time her husband expects to 
come home to Minnesota on a two-months leave of absence and is desirous 
of obtaining a resident license referred to. 

Answer 

Minnesota Statutes 1941, Sec. 97.01, Subdivision 16, defines, for the 
purposes of game and fish laws, the term "resident" as meaning "any person 
who has resided in this state for at least s ix months." 

Assuming that the facts stated in your r equest remain unchanged, the 
question to be determined will be whether constructive r esidence complies 
with the s ix-month res idential requirement contained in the game and fish 
laws. 

Ordinarily the rules applicable in determining the res idence of voters 
are used in determining questions of residence, unless a different meaning 
to the word "residence" is indicated by the legislation using the word. 

Minnesota Statutes 1941, Sec. 201.32, Subdivisions 6 and 7 (contained in 
the 1942 edition of "Minnesota Election Laws," page 63), would appear 
somewhat in point. 
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Subdivision 6 provides: 

liThe place where a man's family r esides shall be considered hill 
residence, but if it he a temporary establishment for his family. or for 
transient purposes, it shan not be so considered;" . 
Subdivision 7 provides: 

'·U a man has his family living in one place and he does business in 
another, the former shall be considered his residence, hut when a man 
bas taken up his abode at any place with the intention of r emaining 
there, and his family refuses to r eside with him, then such place shall 
be considered his residence;" 
We further can your attention to the case of 

Bangs va. Brewster, 111 Mass. 382, cited in 19 C. J. 426. 

This case bolds squar ely that personal presence is not essential for the 
establishment of a domicile through the medium of removal of family and 
personal effects to a new residence. Upon the authority of that case and the 
rules for determin ing r esidence in Minnesota for voting purposes, we con
clude that facts might be presented which would justify the issuance of a 
resident license to a man who had not been personally present in the state 
during the s ix-month period preceding his application for the license. 

We wish to suggest, however, that t he manifest purpose of the legis
lature in r equiring a six-month period of r esidence is to prevent the issuance 
of such license to persons whose sojourn in the state is of a t emporary or 
transient nature. In considering facts surrounding a claim to a right to a 
r esident license, based upon constructive residence without actual physical 
presence in the state, great car e sh'ould be taken to avoid a finding which 
would violate such legislative intention. 

Augu.t 11, 1942. 

4 

MANDT TORRISON, 
Special Assistant Attorney General. 

209-H 

SpecieJl of fi sh induded in Direetor's dosing order for reduction of fire hazard 
discussed-Brook trout dcfined-M40 §§ 4031-3SI>i, 6666, 6667; (MS41 
§§ 88.27, 101.04, 101.06). 

Division of Game and Fish . 

Facls 

Attention is called to the order of April 27th issued by the Director of 
the Division of Forestry, and which was approved by yourself as Acting 
Director of the Division of Game and Fish . This order prohibits the taking 
of brook trout from Lake, Cook, and St. Louis counties, between May 1st and 
May 14th, inclusive. It was issued under the authority and provisions of 
Mason's Supplement 1940, Section 4031-36~j. 
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Question 

"As to the s pecies of fish included within the meaning of the term 
'brook t rout,' and the areas or types of water in which fi shing for such spe
cies is prohibited" under the order. 

Opinion 

Mason's Supplement 1940, Section 4031-35 'hj, provides in part as fol
lows: 

HWhenever after investigation the commissioner of forestry and fire 
prevention shall determine that conditions conducive to forest fire haz
ards exist at any place in the forest areas of the state as defined by the 
forestry act in the vicinity of any wnters frequented by persons taking 
or attempting to take brook trout and that the presence of persons 
attracted by the opportunities f or tnk ing brook trout in such vicinity 
tends to aggravate such fire hazards, he may by written order, with the 
approval of the commiss ioner of game and fi sh, prohibit or restrict, upon 
such conditions as he may prescribe, the taking of brook trout in such 
waters during such period in any year as he may deem necessary for 
the purpose of r educing such fire hazards . ••• " 

It is our opinion that the term "brook trout" as there used was undoubt
edly intended to cover the species of trout usually found in or frequenting 
the brooks and streams of the timbered areas of the state. 

The t erm "brook trout" is not a technical one. It is occasionally r estricted 
in popular usage to des ignate a species of char, the scientific designation of 
which is salveHnus footinalis. However, in popular concept this fi sh is con
s idered a trout. This char is also popularly referred to as "eastern brook." 
"speckled trout," "eastern speckled," "native brook trout" and "square tailed 
trout." Unquestionably h e is included within the meaning of brook trout as 
used by the section of the s tatute above r ef erred to. 

So, too, is the ordinary German brown trout, the rainbow trout, the Loch 
Leven, cut throat and other species found customarily in these streams. 

This conclusion is buttre3sed by the treatment of trou t in the r egular 
game and fi sh laws of the state. The many species of trout are divided 
generally into two classes: Those whieh are generally considered the stream 
or the brook trout, being treated in Mason's Supplement 1940, Section 5565, 
as amended. wherein a ll such trout are grouped for the purpose of seasons 
and regulations with the exception of the lake trout or land locked salmon. 
The latter fish are r egulated under the provisions of Mason's Supplement 
1940, Section 5567. 

F or the purpOses of our game and fish laws, the only distinction between 
the various s pecies of trout, therefore, is between the lake trout or land 
locked salmon and t he other trout commonly referred to as brook trout or 
stream trout. 

You have further inquired the area or types of water in which fishing 
for such species is prohibited by the order of the Director of Forestry. 
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It ill a matter of common knowledge that these flsb have been introduced 
and planted in numerous small spring ponds and lakes within the forest area. 

It is our conclusion that under the statute above quoted from, the order 
may and It In fact does prohibit the taking of these trout from any or all 
waters within the counties covered, whether they be spring ponds, beaver 
flowages or inland lakes. 

The legislative use of the word ubrook" in modifying trout was intended 
to designate the species, flsbing for which could be restricted or prohibited, 
and authorizes the prohibition to extend to any waters in which they are 
to be found within the forest areas, and not merely to those fish when found 
In brooka. 

Any other conclusion would lead to absurd results . . Certainly no inten
tion could be extracted from the act which would authorize the prohibition 
of fishing in the inlet or outlet of a spring pond, flowage or lake, but permit 
the hazard to exiBt upon or around the shore of such waters between the 
inlet and outlet. Furthermore, an order which permitted the taking or having 
in possession of such fish anywhere within the counties except while the 
fisherman was actually upon the shore of a creek or Itream with a fish rod 
in his hand and a trout on the book would make law enforcement impossible. 

The purpose of the statute was to reduce tbe fire hazard oeeasioned by 
fishermen going into theBe timbered areas under certain conditions. 

MANDT TORRISON, 
Special Assistant Attorney General. 

April 29, 1942. • 211·0-13 

5 
Taking of-War tim. ochedol. to be dboregarded In reapoet to hoon for 

taking gam.e or fish where prescribed by Btatute-L 41, C 60; C '24; 
(1.1841 §§ 100.09, 101.04). 

DlvI.lon of Game and Flah. 

Facta 

Certain game and fish laws prescribe certain hours during which the 
taking or doing of other things with respect to taking of certain species of 
wild animals is prohibited. 

Question 

What effect or application the new war time Ichedulea are to be riven 
to such statutory provisions prescribing certain hours during which trapping, 
hunting or fishing is prohibited. 

Auwer 

You have speciftcally called attention to Game and Flah Law. 1941·1942, 
Section 101.04 (Laws 1941, Chapter 424), prohibiting trout fishing between 
9 p.m. and one hour before sunrise, and Game and Fish Laws 1941-1942, 
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Section 100.09, Subdivision 2 (Laws 1941, Chapter 60), which prohibits 
setting, visiting, or removing any trap for muskrats between the hours of 
8 p.m. and 6 a.m. 

With respect to those specific Minnesota statutes which prescribe certain 
hours daily for the taking of certain animals, it is clear that those hours 
were designated by the legislature in contemplation of the then existing 
daylight hours prescribed by standard or sun time. All of the statutes were 
passed prior to and without any knowldege of an intention to change the 
time schedule by advancing the bands of the clock one hour and designating 
such changed schedule as war time. 

To give effect to the legislative intent, therefore, in each instance it will 
be necessary to add one hour to the war time table where a specific hour is 
named by statute. 

Thus in applying the statute with respect to the trapping of muskrats 
to the war time table, it will make the hours for setting, visiting, or removing 
traps in accordance with war time from 7 a.m. to 9 p.m. instead of 6 a.m. and 
8 p.m., and for the taking of trout, the hours in accordance with the war time 
schedule must be from one hour before sunrise until 10 p.m. 

Of course this problem does not arise with respect to most of Minne· 
sota's game and fi sh laws. The authority to regulate the taking of most 
game is vested in the Director of Game and Fish or the Commissioner of 
Conservation, who may prescribe suitable regulations, and therefore deter· 
mine the hours during which game may be taken. Those regulations are 
set up shortly in advance of each season, and undoubtedly the difference 
between war time schedule and what may be described as "sun time" or 
"standard t ime" can be taken into account in setting the hour restrictions. 
This is particularly true of game birds. 

Migratory wildfowl are regulated by Presidential proclamation issued 
shortly in advance of each hunting season for those species, and undoubtedly 
the hourly restrictions upon the taking of such wildfowl may be changed in 
order to make allowances for the change from the standard or sun time to 
war time. 

February 19, 1942. 

FORESTRY 

6 

MANDT TORRISON, 
Special Assistant Attorney General. 

208-A-3 

Timber-On tax forfeited Jands taken by trespass and seized by conservation 
department, cannot legally be released to the trespasser-M27 § 6894·82 
(MS41 § 90.85). 

Division of Fores try. 

Facts 

Certain lands which forfeited to the state for non-payment of taxes were 
sold by the county board of Aitkin County without a separate timber 
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appraisal, or the approval thereof as required by law, and such sales have 
been discontinued by the county board, but a number of timber operators 
who purchased the lands without the timber appraisals have cut timber and 
disposed of a portion of it. Other portions of that timber have been seized 
by officers of your division, and are being held subject to disposition. Some 
of this timber or its products 8re subject to deterioration, if held for any 
length of time. 

Question 

Mayan arrangement be made whereby the division could release the 
timber seized and allow removal of timber products now on the land without 
affecting our rights to prosecute the cases in court as trespass? 

Answer 

We assume from your statement of facts and the phraseology of the 
question that the course under consideration is the release of the timber to 
the persons who have cut the same or from whose possession it was seized. 

The situation is governed by Mason's Minnesota Statutes of 1927, Sec
tion 6394-32, reading in part as follows: 

liThe auditor" (now Commissioner of Conservation) "shall take 
possess ion of any timber heretofore or hereafter unlawfully cut upon 
or taken from any land owned by the state, wherever found, and may 
sell the same at public auction after giving such notice as he deems 
reasonable .••• 

USo far as permitted by t he state constitution, the aUditor, or any 
employe by him authorized, may determine the manner and method of 
sale or disposal of any timber seized hereunder and said auditor, or any 
employe by him authorized, may provide for the transportation of all 
such timber to available markets or places for advantageous sale thereof 
or to places suitable for storage or preservation thereof, or may do such 
other things as seem reasonably necessary to realize ultimately the 
largest net price therefor .••• " 

The general authority to sell or dispose of this timber is limited by the 
proviso, u so far as permitted by the state constitution,U undoubtedly a refer
ence to timber taken from trust fund lands and containing the legislative 
thought that such timber might be held subject to the constitutional provi
sion for public sale only. 

As to timber taken from other state lands, the method of sale or disposal 
is left to the discretion of the state auditor, now the Conservation Depart
ment, subject only to the qualification that such acts be directed toward an 
ultimate realization of the largest net price for the timber. 

An examination of the language clearly indicates that the statute con
templates a disposition or sale by the state at the highest price obtainable. 

This necessarily rules out any thought of r elease to the individual tres
passers. Such an action indeed would be contrary to all principles of dealing 
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with state property. The title to this timber being in the state, it cannot be 
passed on to individuals, except as in the manner authorized by the legis
lature. 

Our conclusion that this seized timber must be sold by the state 8S pro
vided by statute eliminates the necessity of considering what effect, if any, 
an attempted release to trespassers might have upon the action against 
them for trespass. 

October 10, 1941. 

MANDT TORRISON, 
Special Assistant Attorney General. 

27-G 

GAME 
7 
Deer-Shooting on posted property-Ownership of deer still in State and not 

in either the owner of property or s hooter of deer- M27 § 5501; (MS41 
§ 100.02). 

Douglas County Attorney. 

Facts 
A deer was killed upon posted land and the owner of the land forbids the 

shooter to remove it. 

Question 
1. To whom the deer belongs, and what rec.ourse the owner of the land 

has against the man who shot the deer. 

Answer 

Minnesota Statutes 1941, Section 100.02 (Mason's Minnesota Statutes 
1927, Section 5501), contains the following provision: 

fl ••• No person shall at any time enter upon any land not his 
own with intent to take or kill any wild animals after being notified by 
the owner or occupant thereof not to do so. This notice may be given 
orally or by pos ting written or printed notices to that effect, in the 
English language, in conspicuous places on the land so protected." 

This provis ion of the s tatutes is carried from the game and fish code of 
1919 (Laws 1919, Chapter 400, Section 7). 

It is obvious that its purpose was to afford some additional protection 
to wild animals to that contained in the regular refuge law, and so as to 
permit those land owners who desire to extend protection the right to do so 
with a penal provision in the event of a violation. Had the sole object or 
purpose been merely to protect a land owner against trespassing, a more 
general criminal trespass statute would undoubtedly have been enacted. 

Assuming that the land was posted in accordance with the provisions of 
the statute, the deer in question would have been killed in violation of the 
provisions of the laws relating to game and fish. That fact established, the 
deer would belong to the State and not to either the owner of the land or 
the sbooter. 
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Question 

2. Assuming that the deer was shot on non-posted property, but ran 
onto posted land before dropping dead, would the man shooting the deer 
have a right to go onto the posted land for the purpose of removing the deer? 

Answer 

Assuming that the deer were legally shot elsewhere, but merely fell 
upon posted land, we do not believe the provisions of Section 100.02 would 
apply, and in that instance no crime would have been committed by the 
person shooting the deer. His claim of right to enter upon the lands of 
another for the purpose of removing his property is a matter of civil contro
versy, not involving the scope or functions of your office or that of the 
Attorney GeneraL 

MANDT TORRISON, 
Special Assistant Attorney General. 

December I, 1942. 210-D-2 

9 
Migratory Game Birds-A gun is a rifle or shotgun within the meaning of 

Migratory Game Bird Regulations. depending on the character of ammu
nition used therein-(MS41 § 100.20). 

Olmsted County Attorney. 

Question 

Whether or not a A10-gauge or other shotgun may be used in the shoot
ing of migratory birds, when said shotgun is loaded with a slug or a single 
solid shot or projectile, instead of fine shot. 

Answer 

The 1941 regulations relating to migratory birds, approved and pro
claimed by the President on August 16. 1941, 6 F. R. 4232, regulation num
ber 3, provides in part as follows: 

"The migratory game birds on which open seasons are specified in 
regulation 4 of these regulations may be taken during such respective 
open seasons with bow and arrow or with a shotgun not larger than 
No. 10 gage, fired from the shoulder, ••• " 

The Minnesota legislature has in effect adopted these regulations (Min· 
nesota Statutes 1941, Sec. 100.20) , and includes the further language : 

u ••• Riftes may not be used in taking waterfowl or rails .••• " 

The interpretation of the United States Attorney General's office of the 
Federal Regulations relative to the use of shotguns is that that provision 
excludes the use of a rifle. 



CONSERVATION 85 

It is our opinion that the terms "rifle" and "shotgun," 88 used in these 
regulations and statutes, take their distinctive character, and become appli
cable, to guns from and upon the kind of ammunition discharged therefrom. 

Considering the purpose of these regulations and statutes, it seems clear 
that a gun is to be deemed a rifle when it is used to discharge a bullet, ball 
or slug. It becomes a shotgun when used to discharge s " load of flne sbot. 

It appears to U8 that the question of whether or not the barrel of a gun 
contains rifling is not the determining factor in this connection. There are 
many smooth-bores and other guns used as rifles in which the rifting, which 
may at one time have existed, has practically disappeared. 

We believe this interpretation, namely, that a gun takes on the char
acter of a ritle or a shotgun, depending upon the type of ammunition used 
therein,.is in accord with the interpretation of the Federal agencies enforcing 
the Migratory Game Bird RegUlations. 

November 26, 1941. 

MANDT TORRISON. 
Special Assistant Attorney General. 

210-0-7 

10 JL. !It-oJ::i- v. ~ • .2/7~· ,, :;. '1 
Violations-Right to appeal from conviction held waived upon payment of 

fine. 
Conservation Commissioner. 

Question 

.What effect the payment of a fine or costs imposed in a prosecution for 
violation of the game laws before a Justice of the Peace or Municipal Court 
has with respect to the right of defendant to appeal thereafter. 

Answer 

We assume for the purpose of this opinion that the appeal is sought 
to be perfected within the statutory time allowed for appeal. 

The Minnesota law upon this subject now appears to be well settled. 
In one of the earlier cases, 

State vs. Sawyer, 48 Minn. 202, 
it was held that following conviction and the imposition of sentence, a 
defendant who voluntarily entered into a bond to abide the judgment in 
order to procure an extension of the stay of execution, waived the right 
to appeal. 

Subsequently the Supreme Court in 
State vs. People's Ice Company, 127 Minn. 262, held that the payment 

of the fine imposed in a criminal prosecution under circumstances clearly 
showing that the payment was voluntary and intended to terminate the 
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matters involved, waived the right to appeal. The Court in that case, how
ever, called attention to a diver gence of authority in the courts of the 
country as to whether the bare fact of payment of the fin e or service of a 
jail sentence should operate as such waiver . Ref er ence is made in the 
opinion to the argument that since the stay of execution on appeal in a crim
inal case is a matter of g race and not of right, the payment of the fine 
should not be held to be voluntar y or an acqu iescence of sentence. 

This argument, of course, is not applicable to appeals from convictions 
in misdemeanor cases in Justice or Municipal Court where the proper per
fection of an appeal automatically operates to stay further proceedings 
until determination of the appeal. 

At any event, the Supreme Court appears now to have taken a definite 
position upon the matter. 

State ex re1. Weich v. City of Red Wing, et aI., 175 Minn. 222. 
In that case t he official scope note r eads as follows: 

"Where defendant acquiesces in a judg ment of conviction or when 
he complies in whole or in part therewith, there is a waiver of the 
right of review." 

In that case t he acquiescence relied upon was mer ely the payment of 
the costs assessed amounting to $3.00. The sixty days imprisonment had 
not been served prior to the attempt to appeal. 

That the right to appeal may be waived by payment of sentence, has 
been held in various opinions of the Attorney General's office. 

In view of these authorities, we believe the matter has been definitely 
settled in Minnesota, and that a payment of the fine following conviction, 
whether on a plea of guilty or not guilty, constitutes a waiver of the right 
to appeal from judgment on conviction in misdemeanor cases tried in Justice 
or Municipal Courts. 

F ebruary 27, 1942. 

11 

MANDT TORRISON, 
Special Assistant Attorney General. 

20S-G 

'Volves-Harboring in an enclosure held not an offense against game laws, 
provided such wolves do not propagate--M27 § 5497; M40 § 6254; (MS41 
§ 97.04, 34S.07) . 

Commissioner of Conservation. 

Question 

Whether a party may harbor in a secure enclosure two or three wolves, 
and without purpose or r esult, to harbor the wolves for breeding purposes. 
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Answer 

No doubt it is the intent ion of the person harboring these wolves to do 
so for exhibition purposes. 

Wolves are completely unprotected in Minnesota. Possession of wolves 
or parts thereof at any time of the season is therefore not unlawful. 

Since no protection is accorded wolves, a pet or exhibition permit is not 
r equired. 

The l iability for injuries to which a person harboring these wolves 
might be subject in the event they escaped, is not a concern of yours in your 
official capacity. 

Neither , we presume, is it a mat te r of concern of yours whether some 
individual seeks to kill t hese wolves, even though enclosed. Wolves are wild 
an imals under the statutory definition t hereof. Mason's Minnesota Statutes 
of 1927, Section 5497, provides in part as follows: 

uNo person shall acquire any property 'in any wild animals in this 
stat e, except as authorized by this act." 

There is no statute dealing with the keeping or possess ion of wolves alive. 
The statutes relating to bounties recognize possession and title to a wolf, 
which has bcen killed, and the statute r clating to predators, authorizes the 
taking of a wolf at a ny time in any manner. 

So long as these wolves f a il to breed, the statutes applicable to license 
requirements and other conditions imposed on those who are engaged in 
propagating wild animals, do not seem applicable. 

It is true that the theory of harboring wolves is contrary to that of the 
s tatutes, not only affording them no protection, but actually offering a 
bounty for their destruction. Apparently, however, the prospect of anyone's 
protecting and harboring wolves has never occurred to the legislature, and 
therefore it has not taken action to prohibit such a contingency. 

It is our opinion, ther efore, that so long as these wolves do not breed, 
keeping them enclosed alive does not constitute an offense against the 
game la ws. 

It may. however , be pertinent for you to ca11 to the attention of who
ever seeks to harbor wolves, the provisions of Mason's Supplement 1940, Sec. 
6254, relating to wolf bounties. Under that section the right to collect a 
bounty upon wolves killed in t his state, is contingent upon not having 
spared the life of a wolf he could have killed. It is pr obable, therefore, that 
the harboring of wolves would disqualify the individual from collecting 
bounties on others which he kills. 

August 16, 1941. 

MANDT TORRISON. 
Special Assistant Attorney General. 

210-0-8 
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LANDS AND MINERALS 

12 
Royalties-Iron Or~Method of computing down to one hundredth of one 

per cent approved- L 21, C 412; L 27, C 389; L 41, C 646 

Divis ion of Lands and Minerals. 

Question 

As to the proper method of computing royalties on iron ore under Laws 
1941, Chapter 546. 

Opinion 

The problem arises from the language contained in Sec. 6 of that act, 
setting up seven schedules for the payment of royalties upon the different 
types of iron orc. 

The language of the statute outlining these schedules is approximately 
the same in each instance and follows closely the language contained in the 
previous royalty provisions set up by Laws 1921, Chapter 412, and Laws 
1927, Chapter 389. The problem is illustrated by the language set up for 
schedule 1, r eading as follows: 

"Schedule 1. On a gross ton of direct shipping open pit crude or e 
in its natural state, before beneficiation of any kind, other than crushing 
or dry screening, averaging in iron, when dried at 212 degrees Fahren
heit, 25 per cent or less, 12 cents. For a ton of ore averaging 26 per 
cent in iron dried at 212 degrees Fahrenheit, 12 cents, with a five per 
cent increase over 12 cents, or a royalty of 12.6 cents per ton. For a 
ton of ore averaging 27 per cent iron dried at 212 degrees Fahrenheit, 
12.6 cents plus five per cent increase or a royalty of 13.23 cents; and 
so on, adding five per cent to the amount of royalty for a given grade 
for the next higher per cent, disregarding all thousandths of one cent 
that do not equal five and counting those that are five thousandths or 
above as one hundredths of a cent." 

It will be noted that while these royalty schedules contain a direction 
to disregard fractions of a cent running smaller than one hundredth of one 
cent, they are silent with r espect to what fractional portion or percentage 
of iron ore should be disregarded. 

It appears from the statement contained in your inquiry that there 
have been four leases in operation under the 1921 and 1927 laws, two leases 
under t he 1941 law, and that a number of further leases are expected to 
r esult f rom approximately s ixteen iron ore prospecting permits which have 
been issued under Laws 1941, Chapter 546. Ther e are a lso a number of 
taconite leases in effect fl'om which large ore shipments may be expected 
to be m nde. 

From the six leases which have been in force, over a half a million tons 
have been shipped. The royalties have been computed in each instance for 
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each year during which these leases have been in force upon the quantity of 
dried iron per ton down to the hundredths of one per cent. In other words. 
fractional percentages of the amount of iron ore content running less than 
one one-hundredth of one per cent have been disregarded just as the legis
lature bas directed similar fractions to be disregarded in r espect to the 
price percentages. 

No question has heretofore been raised as t o the correctness or fairness 
of this method of computation. 

It is our opinion that the method of computation as used is the correct 
one. Since the legislature has authorized fractions of a cent less than one 
one-hundredth to be disr egarded, it appears r easonable to use the same 
measure in disregarding the thousandth decimal in figuring percentage of 
iron ore content. It is obvious that at some point fractions must be dis
r egarded. 

The fact that this system of computing r oyalties has been in operation 
since 1921 or shortly thereafter, and that the legisle-ture has re-enacted 
at least two new laws using the same language and the same basis for 
computing royalties, presumably with full knowledge of the practical inter
pretation and application of the schedule, is strong suppor t as to the cor
rectness of that interpretation. 

F ebruary 16, 1942. 

NAVIGABLE WATERS 

13 

MANDT TORRISON, 
Special Assistant Attorney General. 

311-H 

Jurisdiction-Joint consent of federal and state governments required to 
permit a change of the cross section of a river- L 37, C 468j M40 § 
6402-2, et seq.; (MS41 §§ 93.08; 111.43-111.63 incl.). 

Division of Water Resources. 

Facts 

Attention is called to the proposed lease for the removal of sand and 
gravel in the Minnesota River near Mankato, Minnesota, under the authority 
of Mason's Supplement 1940, Sec. 6402-2, et seq. 

As a preliminary to obtaining such a lease from the state, the appli
cant has applied for a permit from the Commissioner of Conservation under 
Laws 1937, Chapter 468, as a mended, in view of the fact that the work 
proposed to be done under the lease will probably effect a change in the 
cross section or gradient of the river involved. 
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Question 

Since the Minnesota River is a navigable stream, what effect the juris
diction which has presumably been assumed by the United States Army 
Corps of Engineers over this river has upon your authority to issue such a 
permit. 

Answer 

It is our opinion that jurisdiction assumed by the proper agency of the 
United States Government over navigable waters within the state of Min
nesota in no wise affects your authority to issue the permit nor the neces
sity imposed upon those seeking to change the cross section or gradient of 
navigable waters of obtaining such a permit. 

It is well established that wher e the proper f ederal agency has assumed 
jurisdiction over navigable waters in the aid of commerce, the jurisdiction of 
the federal and state authorities is joint and concurrent. The right of private 
individuals to appropriate and use such waters, is subject to the r egulation 
of both sovereigns, and must comply with the r equirements of each. 

A permit issued by the Commissioner of Conservation to place an 
obstruction or t o change the current or cross section of a s tream, is per
missive only. It does not and could not be construed as granting a vested 
right as against the prohibition or lawful r estrictions imposed by the sov
ereign exercising concurrent jurisdiction. 

Tha t fact would probably follow, irrespective of Laws 19~7, Chapter 
468, Sec. 18. That section, r eading in part as follows: 

" ••• nothing in this act shall be construed so as to interfere 
with the exercise of the lawful jurisdiction of the government of the 
United States or its duly constituted agencies over the waters of the 
state· •• " 

merely cIarifies the status of a permittee as simply having a license or 
permission insofar as the duly constituted state authorities are concerned. 

It is clear under the dec:;isions that until the duly cons tituted agency 
of the federal government has assumed jurisdiction over navigable waters 
within the state, the state authority t o r egu1ate is full and complete. How
ever, where jurisdiction has been a ssumed by the federal government, the 
joint consent of both the state and federal governments is required. 

Minnesota Canal and P ower Co. vs. Pratt, 101 Minn. 197. 

It is our opinion further that it is immaterial which of the two sov
ereigns grants the first consent. 

It is true that the opinion above cited refused to grant a petition in 
condemnation until the consent of the proper f ederal agency had been 
obtained. A logical dissenting opinion held that the consent of the f ederal 
agency was not a condition prerequis ite to the petition t o condemn. How
ever, a differ ent s ituation is presen~d by a petition to condemn than mer ely 
a permit to appropriate and usc waters. In the first instance, the exercise 
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of the right of eminent domain is only proper where the use is public and 
a necessity exi sts . To authorize the granting of a petition, it must there
fore be f ound that all prerequis ites to the consummation of the project 
have been complied with, since otherwise the public use would necessarily 
fail, and the righ t to condemn would not be present. A permit under Cbap
ter 468. Laws 1937, is permissive only. and is not dependent upon the 
r equirement of public necessity or pUblic use. 

MANDT TORRISON, 
Special Assistant Attorney General. 

June 26, 1942. 870 

14 
Public Uses-Right to appropriate without compensation to riparian owners 

- L 37, C 468; (MS 41 §§ 111.43, ct seq.). 
Scott County Attorney. 

Facts 

Prior Lake, Minnesota , a navigable lake located in Scott County, has 
no visible or surface outlet, but that as developed in a hearing held by the 
Commissioner of Conservat ion under the au thority of Laws of 1937, Chap
ter 468, as amended, the water escapes from Prior Lake through seepage 
occurring in the Candy Coves. These coves are bays, one beyond the other, 
joined to the main body of Prior Lake in times of normal high water by a 
comparatively narrow channel. For the past several years, water in these 
Candy Coves has been at a considerably lower level during a portion of the 
summer months than the main body of the lake, by virtue of the fact that a 
natural bar across the mouth of Candy Cove has prevented the flow of water 
from the main body of the lake into the coves. 

From the evidence taken at the hearing to which you have referred, 
it appears that an artificial channel has been dug through this bar, but 
unless water runs in that channel, ther e has been no means of access by 
boat from the coves to the m ain body of the lake. 

The shore abou t Candy Cove has been pla tted in places, and several 
cottages built on these lotsj that in periods of low water, these cottage 
owners have no access to the main lake, but during high water periods there 
is access to the main lake through the mouth of Candy Cove. About 
December 15th, 1940, the commissioner of conservation issued an order 
establishing the natural ordinary high water level in Prior Lake, and 
authorized the County of Scott to construct a dam or dyke across the mouth 
of Candy Cove to prevent the escape and loss of water from the main lake 
through these conditions of seepage and percolat ion existing in the bottom 
of t he Candy Cove. It is proposed that the dam so constructed will be 
provided with controls designed to r estore the natural ordinary water levels 
of Prior Lake, and when so restored, to discharge the surplus waters into 
Candy Cove. 
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Question 

Whether the owners of the lands facing and abutting upon Candy Cove 
have such rights as to entitle them to compensation in case the dam is built 
across the mouth of the Cove as provided, and whether it is necessary to 
condemn any riparian rights of such owners. 

Answer 

The ownership of the state, in its sovereign capacity, of the beds of its 
navigable lakes and the water~ therein, with the right to regulate and 
control the same within natural ordinary limits is too well established to 
r equire citation of authority. 

Chapter 468 of the Laws of 1937. Section 3, contains the following 
language: 

"The commissioner (of conservation) sha ll devise and develop a 
general water resources program for the state. This program shall 
contemplate the proper conservation, allocation and development of a U 
of the waters, surface and underground, of the s tate for the best inter
ests of all of the people of Minnesota, and shall guide the commissioner 
in issuing of permits for the use and appropriation of the waters of the 
s tate and the construction, reconstruction, repair, removal or abandon
ment of dams, reservoirs, and other appurtenant structures as herein
after provided .••• He is also authorized to cooperate with any 
department, bureau or body of the f ederal government, state agency, 
county board, town board, city or village council, private corporation 
or organization or individual in carrying out the provisions of this act." 
Section 5 provides: 

"From and after July 1, 1937, it shall be unlawful for the state or 
any agency thereof, •• • or in any manner other than in the course 
of usua l operation of dams beneficial1y us ing water prior to July 1, 
1937, to change or diminish the cour se, current, or cross-section of any 
stream or body of water, wholly or partly within t his state, without a 
written permit from the commissioner previously obtained. * •• " 
Section 8 contains the following discussion : 

I' lf the commissioner shall be of the opinion from all of the evidence 
submitted that, in pursuance of the policy of the state for the conser
vation of its water resources in the general public interest as herein 
declared, that the plans of the applicant provide for the g reatest prac
ticable utilization of the waters of the state and will adequately protect 
public safety and will promote the general public welfare he shall grant 
the permit to appropriate or to use the waters, or to construct, recon
struct or remove or abandon the proposed reservoir, dam, or water-way 
obstruction, or to accomplish any combinat ion of these objects .••• " 

The language of this act as quoted, together with other portions of the 
act, clearly demonstrat es the legislative intent to impose upon the commis
s ioner the duty of allocating, distributing, controlling, or otherwise appro
priating the waters for the greatest public beneficial use. 
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It is true, of course, that neither the state nor any agency thereof can 
take private property without compensation. Damage to private property 
through trespass by water has many times been construed as a taking. 

The specific ques tion with which we are confronted, however, is whether 
the rights of riparian owners including the right of access to navigable 
waters, constitute private property which cannot be taken without com
pensation, notwithstanding the ownership of the state in the bed of the lake 
or its water. In other words, can the state appropriate the water which 
might naturally flow past a riparian owner, for the general beneficial use 
of the public, without compensation to the owner. 

It is our opinion that this question has been determined in favor of 
such an appropriation by the state. 

Dunnell's Minnesota Digest, Sec. 6939. 

Minneapolis Mill CO. V5. Board of Water Commissioners of the 
City of St. Paul, 66 Minn. 486. 

Heiberg VS. Wild'Rice Boom Company, 127 Minn. 8. 
Because the cases cited appear 50 directly on the point, we refer to the 

following language, In 

Minneapolis Mill Co. vs, Board of Water Commissioners of the 
City of St. Paul, supra, 

the court says: 

lIThe plaintiffs are riparian owners on a navigable or public stream, 
and their rights as such owners are subordinate to public uses of the 
water in the stream. * •• There can be no doubt but that the public, 
through their representatives, have the right to apply these waters to 
such public uses without providing for or making compensation to 
riparian owners .••• In thus taking water from navigable streams 
or lakes for such ordinary public uses, the power of the state is not 
limited or controlled by the rules which obtain between riparian owneta 
as to the diversion from, and its r eturn to, its'natural channels. Once 
conceding that the taking is for a public use, and the above proposition 
naturally follows." 

Again in the Heiberg case, supra, the court says: 

liThe state has exclusive conb-ol of navigable lakes and rivers 
within its borders, with full power and authority in the improvement 
thereof for the purposes of navigation. It may delegate this authority 
to corporations organized for the purpose, and the corporation to 
which it is so delegated acts in a representative capacity for the state, 
performing a public function. No person or corporation, whether riparian 
owner or otherwise, not so authorized, has a right to make changes or 
alterations in such rivers, ••• The power and authority 10 granted, 
being for a public purpose and in aid of navigation, is luperior and 
paramount to the rights of riparian owners. •• • In other worda the 
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riparian owner holds his land subordinate to the public rights in the 
river, and subject to the power of the state to make necessary improve
ments therein in the aid of navigation .••• " 
It is true that the court adds this statement: 

'lIt has the right to construct flooding dams in the river tributaries, 
but no right to unreasonably detain the water from the riparian or 
lower mill owners." 

That the proposed dam and the r estoration of the natural ordinary water 
level with its stabilization is in the aid of navigation and other beneficial 
public uses can, we believe, be taken for granted. 

The appropriation of these waters which might normally flow into 
Candy Cove, for the general purposes of the lake, is temporary. When the 
normal water levels have been r estored under the order of the commissioner, 
the surplus will again be discharged into Candy Cove. For the past several 
years, under natural conditions, these riparian owners have not had access 
to the lake. It is difficult to say where the construction of this dam will do 
anything but benefit these owners ultimately. 

Be that as it may, it is our opinion that the public has a paramount 
right to the waters of Prior Lake, and to appropriate such waters for the 
benefit of the general public and for general public uses, without making 
compensation to riparian owners on Candy Cove. 

May 20, 1941. 

PUBLIC LANDS 

15 

MANDT TORRISON, 
Special Assistant Attorney General. 

21I-D-19 

Subdividing trust fund lands into small parcels or lots-Authority of com· 
missioner to dedicate streets and alleys to the public-L 41, C 222; M27, 
§§ 6270, 6273, 8236; (MS41, §§ 84.03, 92.09, 92.10, 606.01). 

Commissioner of Conservation. 

Question 

Whether the Commissioner of Conservation has legal authority to make 
a dedication of streets and alleys to public use in subdividing trust fund 
lands into small parcels or lots. 

Answer 

Mason's Minnesota Statutes of 1927, Section 6270 is the general provi. 
sion of law which has been in effect for many years, authorizing subdivi· 
sian of any land in the public domain, when, in the opinion of the State 
Auditor (now Commissioner of Conservation ), the best interests of the state 
will be promoted thereby. 
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Section 6273 merely requires a map of the subdivisions to be filed with 
the Register of Deeds. 

These sections do not specify any particular method of dedication. 

The general provisions for platting are contained in Chapter 64 of 
Mason's Minnesota Statutes of 1927. Section 8236 in that chapter contains 
the provision that aU donations to the public, as shown in a plat, shall 
operate to convey the fce of the lands so donated for the purposes and uses 
named or intended. Section 8238 provides for the dedication and the certifi
cation of the plat. 

Neither Chapter 222 of the Laws of 1941, nor Mason's Minnesota 
Statutes of 1927, Section 6270, set up any special machinery for recording 
plats. The provision for recording a map with the Register of Deeds, as 
contained in Section 6273, appears more in the nature of a general provision 
outlining procedure, and is not inconsistent with the general platting provi
sions of the statute. There may be occasions where a plat containing specific 
dedications may not be necessary in subdividing a general tract into smaller 
parcels. 

It is our opinion, however, that where a plat of the subdivision contain
ing dedicated streets and alleys or plots of ground for other uses is neces
sary or advisable, that then the provisions of Mason's Minnesota Statutes 
of 1927, Chapter 64, should be followed insofar as those provisions are 
applicable. 

The authority to subdivide into small parcels or village lots, necessarily 
implies the author ity to set aside strips of land which shall provide access 
or right of passage necessary and convenient for the full use of the small 
parcels or lots. Without streets or alleys, a subdivision into lots would mean 
little or nothing, and many of the parcels probably would be unsalable. 

T~is conclusion is inevitable from the his tory of platting as effected for 
many years under Section 6270, and the practice which has been followed 
of dedicating streets and alleys in such plats. The legislature has tacitly 
approved the exercise of such authority. 

You are further advised that the form of the certificates, used in the 
plat of the State Addition to Eveleth, as executed in July of 1926, appears 
to follow the form prescribed and to comply with the provisions of Chap. 64 
of Mason's Minnesota Statutes of 1927, and such form should be used in 
carrying out the provisions of Laws of 1941, Chap. 222. 

MANDT TORRISON, 
Special Assistant Attorney General. 

July 25, 1941. 700-D-26 
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WARDENS 

16 
May enter and inspect locker plants where game and fish are customarily 

stored. without warrant, or without reasonable grounds for belie"ing 
illegal wild animals are stored therein-U. S. Const., Art. IV; Minn. 
Const., Art. I, § 10; M27, § 3223; M40, § 6631; M27, § 6632; (MS41, 
§§ 97.26,97.27). 

Division of Game and Fish. 

Facta 

Attention is called to the fact that there are locker plants throughout 
the state of Minnesota operated upon the following plan: 

The proprietor or owner of the plant maintains a sbarp freezer room ~nd 
a series of individual lockers. Meats, including game and fish, are fre· 
quently and customarily brought to these locker plants by patrons, placed in 
the sharp freezer until properly frozen, then wrapped and kept within the 
individual lockers which are r ented to the individual patrons of the plant. 

A number of locker plants keep and maintain a master key or a set of 
keys which will open the individual lockers, but that some plants permit 
patrons to place padlocks upon individual lockers. The individual lockers 
are serviced and kept at the desired temperatures by the operators of the 
plant. 

As a whole the managers and operatora of the plants cooperate with 
the Division of Game and Fish and permit entry and inspection by state 
game wardens, but difficulty has been encountered in a few isolated instances 
where the right to enter has been protested. 

Question 

Whether the Division of Game and Fish, through its agents and war
dens, has the right to enter and inspect the lockers wherein these meats, . 
including game and fish, are customarily stored, and if so, what force may 
be used to effect entry where keys are not provided or entry is protested. 

Answer 

The right to enter and inspect premises is equivalent to the right to 
search. The Federal constitution, Art. IV, and the State constitution, Art. I, 
Sec. 10, forbid unreasonable searches and seizures. These constitutional 
provisions do not attempt to define what constitutes an unreasonable search 
and seizure. That definition has been left in the first instance to the various 
legislatures, and in the second instance, for the purpose of testing the 
reasonableness of their enactments to the Courts. 

With respect to searches of property and premises, the . Minnesota 
legislature has provided different requirements in different types of prop-
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erty. Houses actually occupied as dwellings may not be searched without a 
warrant issued in accordance with certain statutory and constitutional 
requirements. 

(See Mason's Minnesota Statutes 1927, Sees. 8228 and 6682.) 

On the other band, game wardens are given authority by the legislature 
u ••• with or without a warrant, to open, enter, and examine all 

buildings, camps, vessels, boats, wagons, automobiles or other vehicles, 
cars, stages, tents, suit cases, valises, packages, crates, boxes and other 
receptacles and places where they have reason to believe the wild ani
mals, taken or held in violation" (of the game and fish laws) "are to 
be found." (Mason's Supplement 1940, Sec. 6631.) 

As to that type of premises, therefore, the officer must have r eason to 
believe that contraband will be found before he is entitled to make a search. 

Then, again, the legislature has authorized the game wardens 

UTo enter and inspect any hotel, r estaurant, cold storage warehouse, 
plant, ice house or building, actually used for the storage of dressed 
meats, game or fish, for the purpose of determining whether game or 
flsh are kept or stored therein in violation" (of the game and fish laws). 

As to this latter type of premises, the legislature has imposed no other 
requirement than that the premises be actually used for the storage of 
dressed meats, game or fish. . 

We do not find that the courts of this state or others have passed upon 
this or a similar authority in game wardens. The question tl)erefore arises 
as to whether or not such entry and inspection without reasonable grounds 
to believe contraband is there stored, constitutes an unreasonable search 
within the constitutional prohibition. 

In our opinion it does not constitute an unreasonable search. In passing 
upon the statutes of various states authorizing searches without warrant 
of certain types of property, such as automobiles, vehicles, and temporary 
structures, where the officer has reasonable ground to believe contraband 
exists, the Courts have been unanimous in holding that no constitutional 
protection against unreasonable searches has been violated. 

See Carroll vs. U . S., 267 U. S. 132, 

Stacey vs. Emerson, 97 U. S. 642. 

The basis for these decisions is the type and character of the property 
involved. The theory of the Courts in upholding such searches has been 
that because of the uses to which the property is susceptible, and because 
of the practical difficulties of going through the formalities of procuring 
judicial process, a search is not unreasonable if made upon reasonable 
grounds for believing there is contraband. 

That a locker plant such as you have described comes within the clus 
of property which the Minnesota legislature has authorized to be entered 
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and inspected without a warrant and without grounds for belief of the 
existence of contraband, cannot be doubted. The s torage of great quanti
ties of game and fish in plants, freezing rooms, and various types of refriger
ator systems, has become a very common practice. The game and fish laws 
provide individual possession limits, seasonal r estrictions and other formali
ties and requirements to make legal the possession and keeping of such 
game and fi sh. The contents of these locker plants are subject to change 
from day to day. Their operation is a commercial enterprise, the strict 
policing of which is essential to enforcement of game and fish laws. 

An entry and inspection of this type of property does not invade the 
sanctity or privacy of the home or cause offense to the person. 

We conclude, therefore, that because of the nature of the business 
being conducted upon these premises, the semi-public character of the plant, 
the necessity of strict supervision and policing, and the difficulty which 
would be involved in having to procure judicial process to authorize the 
search or in obtaining r easonable grounds for belief of contraband stored 
therein, that the legislative authority to enter and inspect without other 
knowledge than that dressed meats, game and fish are customarily stored, 
is not a violation of the constitutional protection against unreasonable 
searches. 

With r espect to the second part of your question, namely what force 
may be used to effect entry where keys are not provided or entry is pro
tested, you are advised that only such force as is r easonably necessary to 
carry out the duties imposed upon the officer may be used, and that only 
such damage as was reasonably incidental to accomplish the result can be 
justified. 

September 18, 1941. 

MANDT TORRISON, 
Special Assistant Attorney General. 

208·1·3 
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CORPORATIONS 
CHA RITABLE 

17 
Corporat ions engaged in adj usting, prorating and liquidating debts although 

no charge is made-Family \Velfare Association of l\linneapolis- M40, 
§§5887-51, et seq.; (MS 41, § 332.04). 

Hennepin County Attor ney. 

Facts 
The Family Welfare Association, a charitable corporation under Min

nesota laws, is engaged in extending professional social service w ithout 
charge to r esidents of Mi nneapolis. Its activities are purely charitable. In 
pursuance of the very commendable purposes for which it is created, it some
t imes becomes advisable and necessary for the association to give fin ancial 
advice and to work out and carry through plans for the prorating and 
liquidation of debts owed by families who are r eceiving advice and assis
tance from the association . 

The corporation proposes to extend t his service free of charge to persons 
in defense industries. You r ecognize, as does this office, that it is highly 
'desirable during the war emergency for some such organization as the 
Family Welfare Association to supply a service of this nature to the 
employees of the various defense plants located in and near Minneapolis. 

This problem of debt liquidation becomes an acute one with some persons 
if they have been out of work or on relief for some time and now suddenly 
are reemployed at a good salary. The jus t demands of creditors become 
harassing and troublesome if some plan of liquidation over a period of time 
is not evolved. 

Question 
Whether Chapter 347, Laws 1935, being Mason's 1940 Supplement, 

Secs. 5887-51, et seq., applies to a charitable organization such as the Family 
Welfare Association? 

Answer 
The statute does not refer simply to corporations that engage in t his 

business for profit. By the terms of id. Secs. 5887-51, it applies to any 
person, co-partnership, association or corporation "who shall engage in or 
hold themselves out a s engaging in the business of compromising, settling, 
adjusting, prorating or liquidating the indebtedness of a debtor." Charitable 
corporations are not excepted from this provision. 

Section 5887-58 of said law contains an enumeration of those to whom 
the law does not apply, but charitable corporations are not Hsted therein. 
The inference is that charitable corporations are not excepted from the 
operation of the nct; and, therefore, in answer to your inquiry, it is my 
opinion that a charitable corporation such as the Family Welfare Associa
tion comes under, and must be governed by. the terms of this law. 

RALPH A. STONE, 
Special Assistant Attorney General. 

June 29, 1942. 102 
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COURTS 
COSTS AND DISBURSEMENTS 

18 
Actions for recovery of more than $50.00 but less than $100.00-Actions for 

recovery of Ie •• than $50.0Cl-M27, §§ 9471, 9473; (MS41, §§ 649.02, 
649.04). 

Pope County Attorney. 

Questions 

1. In a default action in the district court where the amount claimed 
is mor e than $50.00 and less than $100.00 and the clerk is authorized to enter 
judgment without an order of the court, should the clerk ent er in the judg
ment costs and disbursements in favor of the plaintiff? 

2. In such case where the amount claimed is less than $50.00, should 
the clerk enter in the judgment costs and disbursements for the plaintiff? 

Answer 

This answer to your questions applies only to actions for the recovery 
of money (1 ) of which a justice of the peace would have jurisdiction, 
(2) wher e judgment is entered by. the clerk without order of the court, (3) 
the sum sued f or and recovered is less than $100.00 but more than $60.00 
or (4) where the sum sued for and r ecover ed is less than $60.00. 

The answer to your questions involves a consideration of the following 
sections of Mason's Minnesota Statutes of 1927, viz. Sec. 9471: 

"In actions commenced in the district court, costs shall be allowed 
as f ollows: 

To plaintiff: (1) Upon a judgment in his favor of one hundred 
dollars or more in an action for the r ecovery of money only, when no 
issue of fact or la w is joined, five dollars ; when issue is joined, ten 
dollars. (2) In all other actions, except as otherwise specially pro· 
vided, ten do1lars .••• ., 

Section 9473: 

"In every action in a district court, the prevailing party shall be 
allowed his disbursements necessarily paid or ineurred: Provided, that 
in actions for the r ecovery of money only, of which a justice has juris
diction, the plaint iff, if he recover no more than fifty dollars, shall not 
recover any disbursements; if he r ecover less than fifty dollars, he shall 
pay the defendant's costs and disbursements, which shall be taxed and 
allowed by the clerk upon notice as in other cases, and shall be deducted 
by the elerk from the amount of plaintiff's r ecovery. In case sueh 
amount exceeds plaintiff's recovery, he shall enter judgment against 
plaintiff and in favor of defendant for the amount of such excess." 
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Question 1 

Suit and Judgment for More Than $50 But Less Than $100 

Section 9471 has been construed to mean that the plaintiff is entitled to 
costs in an action for the r ecovery of money where the amount of the recov· 

ery is less than $100.00. 

Kimba ll Printing Co. v. Southern Land Improvement Co., 67 Minn. 37, 

Potter v. Mellen, 36 Minn. 122, 

Greenman v. Smith, 20 Minn. 418. 

In each of these cases the amount sued for was more than $100.00 but 
the recovery was less than $100.00. The conclus ion reached in these cases, 
that the plaint iff was entitled to his costs, apparently has never been ques
tioned. That is to say, the :words "in all other actions," as used in Sec. 9471. 
subdivision (2), relating to costs, have been construed to mean actions 
where the judgment is less than $100.00. 

Section 9473 allows disbursements in every action in the district court 
not coming within the proviso clause of that section. An action to r ecover 
more than $60.00 but less than $100.00 does not fall within the terms of the 
proviso. 

Therefore, it is my opinion that in a suit in the district court for the 
r ecovery of money where the amount sued for and recovered is less than 
$100.00 but "more than $60.00, the plaintiff, upon the entry of a default 
judgment by the clerk, is entitled to have taxed and included his coats and 
his disbursements. 

Question 2 

Suit and Judgment for Less Than $50 

The answer to t his question is in the negative. A suit for the r ecovery 
of less than $60.00 where a justice of the peace would have jurisdiction 
falls within the proviso clause of Sec. 9473. That clause r eads in part, 
u • •• if he r ecover less than fifty dollar s, he shall pay the defendant's 
costs and disbursements •••. " Plainly the plaintiff cannot have his costs 
and disbursements in an uncontested suit to r ecover less than $60.00 where, 
if the case had been contested, he could not have taxed the same. 

See Felber v. Southern Minnesota Railway Company, 28 Minn. 166. 

I under stand that the views expressed herein are in accordance with the 
construction which has been placed upon these s tatutes by the legal profes
sion throughout the state. 

March 12, 1942. 

RALPH A. STONE, 
Special Assistant Attorney General. 

144-B-5 
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DISTRICT 

19 
Clerk Fees for satisfying judgment entered by c:onIession-M40, §§ 2176-14. 

2176-16d; L. 41, C. 17, § 5; (MS41 §§ 279.29, 281.50). 
Itasca County Attorney. 

Facts 

Mason's Statute 2176-14 and 16-D, and Chapter 17, Section 6, of the 1941 
Session Laws, deal with the Clerk of Court's f ees for entering records under 
a confess ion of judgment. 

The language in question reads as follows: Hand 16c for each full or 
partial release thereof." 

Suppose a man confesses judgment on his delinquent taxes in the 
amount of $100.00. His first payment then would be $10.00 plus SOc clerk 
fees. Then suppose a year later, the judgment debtor decides to pay all of 
the remaining nine payments at once. 

Question 

Whether the clerk should collect only 15c for the clerk's fees in releasing 
the judgment, or whether the clerk is entitled to his 15c for each one of the 
remaining unpaid installments which in this case would be the sum of $1.35. 

Answer 

Section 2176-14, Mason's 1940 Supplement, being Minnesota Statutes 
1941, Section 281.50, reads as follows: 

liThe fees to be paid the clerk of the district court for certified 
copies of the judgment shall be 60 cents for each judgment and 16 cents 
each for the entry and fuU or partial release of judgment, which shall 
be paid for by the party or parties making such confession of judgment." 

Section 2176-16d, Mason's 1940 Supplement, being Minnesota Statutes 
1941, Section 279.29, reads as follows: 

liThe party or parties making such confession of judgment shall 
pay the county auditor a fee of 60 cents, a fee of 50 cents to the clerk 
of the district court for entry of judgment, and 16 cents for each full 
or partial release thereof, which shall be collectea by the county auditor." 

The language of Section 6, Chapter 17, Session Laws of 1941, is to the 
same effect. 

In our opinion it is very plain that for one satisfaction of judgment, 
whether full or partial, there shall be paid a fee of 15c. The r elease inquired 
about in your illus tration would be a full release, but it would be only one 
release or satisfaction and would only entitle the clerk to one fee of 16c. 

December 16, 1942. 

RALPH A. STONE, 
Assistant Attorney General. 

144-B-6 
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FINES 

20 
Disposition-Traffic Laws-Arrest made by sheriff - Mason's Supplement 

1940, Section 2554, subdivision 18 (o) and (b); M27, § 9707; M40, §§ 
2554·180, 2554·18b; (MS41, §§ 161.03, 574.34). 

Swift County Attorney. 

Question 

Whether fines cal1eeted under highway traffic violations should be paid 
to the State Treasurer or to the County Treasurer when the arrest is made 
by the sheriff and no highway employee has taken part in the prosecution. 

Answer 

Laws 1936, Chapter 304, being Mason's Minnesota Statutes 1927, 1940 
Supplement, Section 2554, subd iv ision 18 (b), provides that a ll fines from 
traffic law violations, collected from persons apprehended or arrested by 
employees of the commissioner of Highways (known as the highway patrol, 
subdivision [a]) shall be paid into t he state treasury and shall be credited 
to a separate fund thereby established for that purpose. 

The ques ion which you propose is what should be done with the money 
when the arrest is made by the sheriff. Subdivision (b), above quoted, does 
not relate to arrests by the sheriff, but by the highway patrol. When the 
arrest is made by the sheri ff the money should be paid into the county 
treasury as provided by Mason's Minnesota Statutes 1927, Section 9707. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

January 9, 1942. 199·B· 4 

JUSTICE 

21 
Jurisdiction - Bench warrants - Traffic violation - M27 §§ 10671, 10672; 

(MS41 §§ 630.03, 630.04). 

Aitkin County Attorney. 

Facts and Question 

The State Highway Patrol prosecuted the driver of a motor vehicle 
before one of our local justices of the peace for a violation of traffic laws 
of this state. A conviction resulted, and a fine was imposed. A stay of 
execution was granted to a llow the defendant to pay his fine. The fine has 
not been paid. The hig hway patrol has now applied to the justice for a 
bench warrant directing the patrol to take the defendant into custody. The 
justice is rather doubtful of his authority to issue a bench warrant, and he 
has asked that I secure an opinion from your office on the same. 
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Answer 

There is no provision for the justice of the peace to issue a bench war
rant. Sections 10671 and 10672 refer only to district courts. 

Also, a justice of the peace has no right to stay the execution of sen
tence; but in any event he still has the right to enforce a judgment and 
sp.ntence by issuing at this time an Horder of commitment." Under such 
order the sheriff can take the defendant into custody and compel him to 
serve his time unless the fine and costs are paid. 

June 12, 1941. 

22 

M. TEDD EVANS, 
Assistant Attorney General. 

266-B-27 

Sentences-Fines-Successor to the office entitled to enforce conviction 0{ 

predecessor. 

Division of Game and Fish. 

Facta 
In a number of instances throughout the state, justices of the peace 

have died or otherwise vacated their office, leaving dockets upon whic.h sen
tences of conviction for violations of the game laws remain unsatisfied. 

In one instance, where the Justice of the Peace has died, there remain 
eight cases tried before his death where fines of $50 in each were imposed 
and have not been paid. 

Question 
Whether the justice appointed or elected to succeed him has authority 

to enforce col1ection of the fines remaining unpaid upon the docket of his 
predecessor. 

Answer 
Justices of the peace occupy constitutional offices. The authority and 

jurisdiction of such justices are vested in the office and the individual occu
pying it merely fulfills the functions of the office while holding tenure. 

It is our opinion that where a case has been fully tried, the defendant 
found guilty and sentence imposed by one encumbent of the office, his suc
cessor has full authority to carry on the functions of the office with respect to 
enforcing the terms of the sentence. 

Any other result would defeat the endS' of justice and thwart the inter
ests of the state by permitting an offender who has been tried and convicted, 
to raise the defense of double jeopardy in a subsequent prosecution on the 
same offense, but permit him to escape the consequences of his crime 
wherever the occupant of the office of justice of the peace vacated the office 
before the sentence could be executed. 

MANDT TORRISON, 
Special Assistant Attorney General. 

July 11, 1942. 266-B' 11 
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JUVENILE 

23 
Jurisdiction-Dependent child-Power to enforce orders-Habeas corpus to 

enforce order of Juvenile C.ur(-M27 § 907; M41 § 8646-1; (MS41 §§ 
260.11 ,387.03). 

Koochiching County Attorney. 

Facts 

A petition was filed by the welfare board of Koochiching County in the 
Juvenile Court for that county, alleging that a child of about one year of age 
was dependent. The court heard the proceedings, found the child to be 
dependent, and by its order committed her to the temporary custody and 
control and guardianship of the Koochiching County welfare board of Inter
national F alls in the County of Koochiching and State of Minnesota, and 
provided therein that said child shall 1here remain until a permanent guar
dian has been appointed by the court. It appears that this was done by 
virtue of the authority of the court under Laws 1941, Chapter 158, Section 2, 
Mason's Supplement 1941, Section 8646-1. 

The child was born to an unmarried mother. For some time before the 
hearing the child had been, and still is, -in the home of the m other of the 
man who is said to be the father of the child. She refuses to surrender 
custody of the child to the chi ld welfare board. 

Question 

What proceedings can the welfare board take to secure custody of the 
child? What authority has the Juvenile Court to enforce its orders and 
decrees? Is ther e any commitment or order which the Probate Court can 
issue to the sheriff or other officer to go into the home where the child now 
is and see to it t hat t he child is delivered to the custody of the welfare board? 

If the Probate Court has no authority, t hen maya writ of habeas corpus 
issue out of the Dis trict Court to produce the child in court for such disposi
tion as the cour t may direct? Will the District Court say that this is a 
matter still pending in the Probate Court and that the District Court has 
no jurisdiction? How may the welfare board obtain the actual custody of the 
child? 

Answer 

The Juvenile Court is established by statute. In certain counties, it is 
a branch of the District Court. In certain other counties , the Juvenile Court 
is presided over by the judge of the Probate Court, but, nevertheless, it is 
the Juvenile Court. It must be the intent of the law that the Juvenile Court, 
whether presided over by a judge of the District or Probate Court, is never
theless, the Juvenile Court and i t has the same authority in one county as 
in another, irrespective of which judge may preside. There can be no ques
tion that the judge in a county where the Juvenile Court is a branch of the 
District Court may enforce its order s by writ. Mason's Supplement 194.1, 
Section 8646-1, provides that: 
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If ••• the court may make an order committing the child ••• 
and may make an order placing the child in the temporary care or 
cus tody of the county welfare board • • • /' 

The intent of th is law is plain. We sec that it is the intent that the 
order of the Juvenile Court determining what shall be done concerning the 
cus tody of the child shall be executed by an order of commitment. If there 
is any doubt about what the legislature meant by this legislation, then ligh t 
is thrown upon it by Mason's Minnesota Statutes of 1927, Section 8667, 
wherein it is provided that this act shall be liberally construed to the end 
that its purpose may be carried out. We read the way to carry out the 
purpose is to execute its provisions. The court has, according to law, deter
mined that the child sha ll be placed in the custody of the Koochiching 
County welfare board of International Falls. If this order is directed to the 
sheriff, and anothe r order is made addressed to the sheriff referring to this 
order and requiring that he shall execute its terms, it appears to me that 
that would be in conformity with the terms of the act, and it is a reasonable 
construction of the law. 

Mason's Minnesota Statutes of 1927, Section 907, which defines the 
powers and duties of the sheriff. provides that, flHe shall •• ·execute all 
• '" • writs · '" '" and orders issued or made by lawful authority and to 
him delivered'" '" • . " This is not limi ted to orders of the District Court. 
It fu rther appears to me that you have available the remedy of habeas 
corpus in the District Court. I believe t hat this r emedy is cumula tive. The 
welfare board may avail itself of eit her method of procedure. If a writ ot 
habeas corpus should issue, it is my opinion that the District Court would 
not refuse to dispose of the quest ion on the merits for the reason that the 
matter is pending in the Juvenile Court. 

F ebruary 26, 1942. 

MUNICIPAL 

24 

CHARLES E . HOUSTON, 
Assistant Attorney General. 

840-a-6 

Fines-Disposition of-General Funds-Fines payable into. City Charter of 
Mankato, Section 76, subdivision Eighth, Fifteenth, Thirteenth, and 
Sixteenth- L 27, C 61. 

City Attorney, Mankato. 

Question 

Whether municipal court fines should be paid into the municipal court 
fund or into the general fund, both of which a re created by your charter . 

Answer 

It appears that your municipal court operates under Laws 1927, Chapter 
61. T here is no specific provision governing the disposition of fines, except 
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that Section 30 thereof provides that fines and penalties, when collected, are 
to be paid into the city treasury. 

Section 76 of your charter authorizes the council to levy a tax upon all 
taxable property in the city for the support of several named funds. One 
of them is a municipal court f und (Paragraph Eighth); and another is a 
general fund (Paragraph Fifteenth), and it is provided in that paragraph 
that 

"There shall be paid into this fund all moneys received from any 
source save when received for a specific use and purpose." 

There is no provision in your charter requiring that fines be paid into the 
municipal court fund. In the absence thereof, it would seem that the sen
tence above quoted would require that such tines be paid into the general 
fund. This conclus ion is supported by the fact that specific provision is 
made in another paragraph of Section 76 for the payment of moneys derived 
from special sources into special fund s. See, for example, Section 76, Para
graph Thirteenth. which provides that moneys derived from the sale of any 
property acquired for or used in connection with any water and light pla nt 
of the city shall be paid into the water and light fund. See also Paragraph 
Sixteenth, which r equires moneys derived from special a ssessments to be 
paid into the permanent improvement fund. 

I note. however, that specific provision is made in Section 76, Paragraph 
Second, for the payment into the s inking fund of five per cent of all fines 
collected by the city. I, therefore, advise. although the pl'ovisions of the 
charter are fal' from clear on the proposition, that ninety-five percent of all 
fines are to be paid into the general fund, a nd five per cent thereof are to be 
paid into the s inking fund. 

May 23, 1941. 

25 

EDWARD J. DEVITT, 
Assistant Attomey General. 

306-B-7 

Judge-De fado-Salary-Municipali ty cannot recover compensation paid 
under facts stated-L 35, C 253. 

Village Attorney of New York Mills. 

Facts 

Laws 1935, Chapter 253, establishes a municipal court a t New York 
Mills, Minnesota. In accordance with the act, a municipal judge was 
appointed within thirty days after the effective date of the act, to-wit, April 
24, 1935. The judge served until his resignation shortly after March 28, 
1941. On that date a writ of quo warranto was obtained from the Supreme 
Court challenging the legality of the court on the ground that the act estab
lishing it had not received the two-th irds vote of the legislature required by 
the constitution. During the de facto existence of the court, the judge 
received compensation aggregating approximately $350.00. 
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Question 

(1) Whether, the salary received by the judge during such period was 
lawfully paid to him. 

Answer 

Yes. The court was a de facto court and the judge a de facto officer. 
Burt VS. Winona, 31 Minn. 472, 18 N. W. 285, State VS. Bailey. 106 Minn. 
138, 118 N. W. 676, Attorney General's opinion dated February 21, 1941. 

'Where a de facto officer exercises the functions of his office, under color 
. of authority. and with apparent regularity, other county officers and third 

persons may properly deal with him as such officer, and be protected . 

., ••• the fact that a person is in the quiet and notorious pos
session of an office, and exercising its functions under color of authority, 
is a perfect warrant for every one to recognize his official character, 
both by invoking his powers, and paying him the fees allowed by law 
for his services. I cannot see any reason why the board of supervisors, 
in paying the salary of an officer of the county, should be governed by 
different rules . They are not officially in possession of any facts con
cerning the election or eligibility of an official beyond those open to the 
private citizen. The circumstances of this case forcibly illustrate the 
impracticability of req ui ring anyone to look beyond the presumption 
a rising from the possession, exercise, and enjoyment, of the office, in 
determining who is the officer, as they show that the disqua1ification may 
flow from facts wholly occult; and as th is presumption is sufficient to 
justify the board in engaging the official services of the person in pos
session, in behalf of the county, it must also afford them protection in 
paying t o him the f ees 'or salary allowed 'by law as his compensation.1I 

Parker vs. Supervisors Dakota County, 4 Minn. 59 (30). 

(2) You further ask whether or not the village can compel repayment 
of sala ry in the above ci rcumstances. 

Our court has not directly passed upon this question. However, in 
Badeau vs. United States, 130 U. S. 439, the Supreme Court of the United 
States said : 

!lAs between individuals, where money has been paid under a mis
take of law, it cannot be recovered back, but it is denied that this rule 
is applicable t o the United States, upon the ground that the government 
is not bound by the mistakes of its officers , whether of law or of fact. 
United States v. Kirkpatrick, 9 Wheat. 720; United States v. Bank of 
Metropolis, 15 Pet. 377; McElrath v. United States, 102 U. S. 426. But 
inasmuch as the claimant, if not an officer de jure, acted as an officer 
de facto, we are not inclined to hold t hat he has received money which, 
ex aequo ct bono, he ought to return." 

A similar situation was before the Su preme Court of Pennsylvania in 
J ones vs. Duseman, 246 Pa. Sl. 513, 92 A. 707, Ann. Cas. 19160, p. 474, in 
which it was held : 
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UWhose then is the money so paid? The city parted with it in 
mistake of law; it gave it over to one who, because of color of title to 
the office to which the money attached, received it in gaoa conscience. 
The city is in no position to recover it back, being precluded by the 
rule that forbids recovery against one who has received money under 
a claim of right and in ignorance of its true ownership. Therefore, the 
money is not the city's. The party to whom the money was paid, this 
appellee, being without legal right to receive it, since it was not r ecov
erable at law by him, can have no r ight to r etain it as against the de
mand of one with better title. It is his as against the city, and as against 
every one except the true owner. The true owner of the office from 
which the money resulted is this appellant, * * * " 

It is the general rule that money paid under a mistake of law cannot be 
recovered back where there was no fraud, concealment, or over-reaching by 
the recipient. 

"We hold that money paid under mistake of law cannot be recov
ered back where the transaction is unaffected by any fraud, trust, co",
fidence, or the like, but both parties acted in good faith, knew all the 
facts, and had equal means of knowing them, • • •. It would be 
impossible to foresee all the consequences which would result from 
allowing parties to avoid their contracts in such cases on the mere plea 
of ignorance or mistake of law affecting their rights." Erkens vs. 
Nicolin, 39 Minn. 461. 

In the instant case, both the village and the de facto judge had equal 
means ot knowledge as to the validity of the law which assumed to estab
lish the court. The village has received substantial value for the money paid 
as compensation to the de facto judge. In these circumstances, we believe 
the village should not and could not recover the monies paid under such 
mutual mistake of law. 

ROLLIN L. SMITH, 

August 25, 1941. 

26 

Special Assistant Attorney General. 
807-1 

Reports-To Bureau of Criminal Apprehension-M27, § 228; L 85, C 197, §2; 
M40 § 9950-7; (MS41 §§ 488.16, 626.34, 626.85, 626.36) . 

Bureau of Criminal Apprehension. 

Facts 

Mason's Supplement 1940, Section 9950-7, Laws 1986, Chapter 197, Sec
tion 2, requires court clerks to furnish to the superintendent of · the bureau 
of criminal apprehension statistics and information concerning criminal 
prosecutions. 
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Question 

Whether a judge of municipal COUlt, who has no clerk, is requi red to 
report to the superintendent of the bureau of criminal apprehension. 

Answer 

Mason's Minnesota Statutes 1927, Section 228, defines the duties of the 
judges in munjcipal courts in all municipal courts organized since March 1, 
1906. That section states that the duties and powers of judges and clerks 
of the municipal courts are the same as the duties of the judges and clerks 
of the district cour ts in like cases. T herefore, it appears that the duties of 
a judge of the municipal court organized since March 1, 1906, do not require 
him to make these reports because the judge of the district court does not 
have to make them. 

As to the e1erks of municipal courts organized before March I , 19Q6, 
their powers and duties are the same as they were at the time the revised 
laws took effect, and in order to know what t hose duties nrc we must know 
under what law they were organized. 

Perhaps a remedy for the situation which you have in mind may best 
be found by legislation requi ring such reports. 

Ma rch 10, 1942. 

PROBATE 
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CHARLES E. HOUSTON, 
Assistant Attorney General. 

985-F 

Psychopathic personality-G overned by same laws as dangerously insane
May not release patient on bond before commitment-Provis ions for 
parole, release, or restoration to ca)J3city-M27 § 4524; L 39, C 3G9; 
M40 §§ 4523, 8992-143, 8992-178, 8992-179, 8992-180, 8992-184 " 8992-
184 h, 8992-184 c, 8992-184 d; (MS41 §§ 253.15, 253.16, 525.760, 525.761, 
525.762,526.09,526.10, 526.11). 

Nicollet County Attorney. 

Opinion 

1. Under the express provisions of Mason's Supplement 1940, Section 
8992-184b, except as otherwise provided, cases of psychopath ic personality 
are governed by the laws relating to insanity. Under the definition of 
psychopathic personality given in id. Section 8992-1848, an adjudication of 
this condition necessarily involves a finding, among other things, that the 
patient is dangerous to other per sons. Consequently such cases ar e subject 
to all the provis ions of law applicable to persons found to be dangerously 
insane. See opinion No. 32, 1940 Report. 
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2. It follow s that the probate court has no authority to release a 
psychopathic personality patient on bond before commitment under Mason's 
Supplement 1940, Section 8992-178. Th at section expressly provides that no 
person who is dangerous to the public s hall be so released. 

3. Provisions a uthorizing the su pcrintcndent of the hospital or the 
director of public institutions (as successor to the state board of control) 
to parole, release, or discharge persons who have been committed as insane, 
applicable to psychopath ic personality CRses, will be found in Mason's Sup
plement 1940, Section 4523, Mason's Minnesota Statutes of 1927, Section 
4524, and Mason's Supplement 1940, Section 8992-179, all subject to the con
trolling provision of id. Section 8992-180, that <lno patient found by the 
committ ing court to be dangerous to the public shall pe released from cus
tody by such board or any institution except upon order of a court of com
petent juri sdiction." 

4. A psychopathic personality pa.tient, like an insane patient, may be 
restored to capacity by the court which committed him, under id. Section 
8992-143, but only upon petition, a fter notice and hearing, as provided by 
that sect ion. 

December 26, 1941. 

CHESTER S. WILSON, 
Deputy Attorney General. 

248-B-ll 

CRIMINAL LAW 
CONVICTIONS 

28 
Gambling-Gambling devices and slot machines-Authority of county attor~ 

ney to institute prosecutions on Indian Reservations - M27 § 10214; 
(MS41 § 614.06) . 

Cass County Attorney. 

Facts 

It appears that the Minnesota Ch ippewa Tribe of Indians maintain a 
store on certain lands in Cass County, t itle to which is vested in the United 
States in trust for the Tribe. The store sells to the general public. 

Question 

Whether the state laws ar e violated if the store maintains a slot machine 
or gambling device on the premises. 

Answer 

The answer depends, in the first instance, upon who maintains the slot 
machine Ol· gambling device. 
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If a gambling device is maintained by -any person other than a Tribal 
Indian (one under the guardianship of the United States Governmpnt), then 
such person is amenable to our state laws and may be prosecuted under 
Mason's Minnesota Statutes of 1927, Section 10214, for keeping a gambling 
device. State v. Campbell, 53 Minn. 354, 55 N. W. 653. The statement is 
subject to any treaty provisions to the contrary. 

If a gambling device is maintained by a Tribal Indian (one under the 
guardianship of the United States Government), then your right to prosecute 
him under state laws is dependent upon his status under existing treaties 
and federal statutes. As you know, the Federal Government, by the United 
States Constitution, Article I , Section 8, has exclusive jurisdiction over Indian 
'fribes. The Congress has enacted legislation relinqUishing its jurisdiction 
over certain tribes and making them amenable to state laws. Th;us by Act of 
February 8, 1887, 24 St. 388, 25 U. S. C. A., Sections 331, et seq., a system 
for the division of Tribal lands among the various individual members of 
the Indian Tribes was established. Under this statute the Secretary of the 
Interior is authorized to issue to certain Indians patents, by the terms of 
which the United States Government holds the land in trust for them for a 
period of twenty-five years . Upon the expiration of that period, the land is 
conveyed to the Indian, and he is given the benefit of, and made subject to 
the civil and criminal laws of the state or territory in which he resides. 
Under this statute it was held in State vs. Joe Bush, 195 Minn. 418, that a 
full-blooded Chippewa Indian was properly convicted of violating the game 
and fisb laws of the State of Minnesota by trapping muskrats on the Reser
vation during the closed season. The defendant resided on the White Earth 
Indian Reservation in Mahnomen County. 

You do not say, and I am not informed as to the particulars of any 
treaty under which your Chippewa Tribe of Indians are governed, nor is it 
within our province to Jnterpret the federal .statutes with reference to their 
emancipation. I would suggest that you communicate with the United States 
District Attorney with reference to this phase of your question. 

Categorically, therefore, you are advised that: 

1. State laws are violated and you are authorized to prosecute any 
person other than a Tribal Indian or any Indian allottee under the circum
stances defined in State v. Bush, above, for the maintenance of a slot machine 
or gambling device within your county. 

2. Whether or not state laws are violated when a slot machine or 
gambling device is maintained by a Tribal Indi an or Indian allottee.is depen
dent upon the existing treaties under which he lives in tribal relationship 
or which govern the allotments made. and the provisions of the federal 
statu tes governing amenability to state laws, the granting of allotments and 
emancipation of Indian wards. 

September 17, 1941. 

EDWARD J. DEVITT, 
Assistant Attorney General. 

7SS-D 
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MISDEMEANORS 

29 
Bang's disease--Violation of livestock sanitation regulations relative to 

testing cattlt>-M27 §§ 5396, 5407; L 39, C 217, § 7; 1.140 § 5460-27; 

(1.1841 §§ 35.03, 35.31, 35.70). 

Pennington County Attorney. 

Question 

Relative to the penal provision for failure to comply with rules and regu

lations of the state livestock sanitary board relating to testing of cattle for 
Bang's disease. 

Answer 

Laws 1939, chapter 217, section 7, also kJtown as Mason's Supplement 
1940, section 6460-27, provides that the board shall have power to make and 

enforce such rules and regulations necessary to carry out the provisions of 
the act for the control and eradicating of Bang's disease. In our opinion 
the rules and regulations adopted for the testing of cattle for Bang's disease 
may be deemed to have been made under the general power of the board to 
pr.otect the health of domestic animals of the state under Mason's Minnesota 
Statutes of 1927, section 5396, and hence subject to the same penal provi
sions. Laws 1939, chapter 217, merely supplied the procedure for action with 

respect to testing for Bang's disease. 

It is also our opinion that chapter 217 may be regarded as an addition 
to chapter 30, Mason's Minnesota Statutes of 1927. Such was no doubt the 
understanding of the legislature. 

The objection raised by counsel for the defense is very similar to that 
raised in the case of State v. Figge, 177 Minn. 483. The court there held 
that Mason's Minnesota Statutes of 1927, section 9908, which was part of 
Revised Laws 1905 and expressly referred thereto, was applicable to a later 
penal statute. The court considered that the later act became part of the 
body of the criminal law, and was subject to the statute on reasonable con

struction thereof (section 9908). So here, chapter 217 should be regarded as 
part of the general body of law dealing with livestock sanitation, and sub
ject to the penal provisions attached thereto in section 5407. Under that 
section violation of the regulation in question would be a misdemeanor. 

JOHN A. WEEKS, 
Assistant Attorney General. 

May 14, 1941. t-fJ 1--1 
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MORTGAGED PROPERTY 

30 
Removing-Intent necessary ingredient of the cri rne-(MS41 § 621.21). 

Koochiching County Attorney. 

Facts 

A person has left Minnesota to engage in work in a defense plant in 
another state. Upon leaving he has taken his automobile with him to hi. 
new place of employment. The automobile is s ubject to a conditional sales 
contract on which there is an unpaid balance. 

Question 

. What is to be done in such a case? 

Opinion 

Of course you are the judge of what prosecutions should be instituted in 
your county, but certain general observations may be helpful to you. 

The alleged offender is not necessarily guilty of a crime when he has 
left the state and taken his automobile with him. To constitute a crime, he 
must r emove the car "with intent to place mortgaged personal property 
beyond the reach of the mortgagee or his assigns." Minnesota Statutes 
1941, Section 621.21. 

A person accused of crime under this statute is not guilty unless the 
intent, aforesaid, is present. \Vhcther such intent is present is a question 
of fact. 

The following considerations would all have a bearing on the existence 
of such intent: 

(1) Whether the accused concealed his depar ture j 

(2) Whether he concealed the whereabouts of himself or of the auto
mobile; 

(3) Whether his absence was to be only temporary or permanent; 

(4) Whether he has use for the automobile in going back and forth 
to his work, and 

(6) Many other considerations which can readily be brought to mind. 

This office, of course, can not advise you whether to institute a crim
inal prosecution. You must be governed by your own good judgment as to 
whether a crime has been com mitted and whether evidence is obtainable to 
prove it, bearing in mind that the mere fact that the conditional vendee has 
gone away and taken his automobile with him is not a crime unless accom
panied by the specific intent above mentioned. 
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Another consideration in all sucll eases is this: Whether the complainant 
is not seeking primarily to effect collection of the debt or to aecure posseasion 
of the automobile rather than to prosecute the alleged offender for his crime. 
Of course extradition would not be granted in any ease where the primary 
proceeding is to facilitate the collection of a private debt or the repossession 
of the car. Extradition should not be undertaken in such a case. You your
selt would have to certify that such is not the object of the extradition pro
ceedings. The chances are that extradition would be granted upon the 
request of the Governor of Minnesota, but before you initiate such proceed
ings you should very carefully consider the matter and detennine in your 
own mind whether any prosecution is justified by the facta, whether the 
evidence is available to prove the crime charged, and whether the desire to 
collect a private obligation is the real purpose of the complainant. 

It should also be called to the attention of the complainant that the 
return of the conditional vendee to Minnesota by virtue of extradition pro
ceedings would not result in the return of the automobile . also. Neither· 
county nor state could or would undertake to return the car to Minnesota. 
The conditional vendor would in any cMe have to repossess the car in the 
foreign state if that is his. desire. 

In these days when war work is so essential, a man employed in a 
munitions plant should not be interfered with and prosecuted unless the 
circumstances clearly warrant it. 

September 11, 1942. 

RALPH A. STONE, 
A •• lstant Attorney General. 

188-b-69 

EDUCATION 
SCHOOL DISTRICTS 

31 
Board - Contract - Interest of member in depository bank - M41 § 1030r;; 

(MS41 § 620.04). . 

Department of Edueation. 

Facta 

In Renville there is one bank. This bank has been designated by the 
school board 8S depository for the funds of the school district in the hands 
of the treasurer. The owner of the bank hu been elected. a member of the 
school board. Under the provisions of Mason's Supplement 1941, Section 10305: 

"Every public officer who shall be authorized to sell or lease any 
property, to make any contract in his official capacity, or to take part 
in making any such sale, lease, or contract, and every employe of such 
officer, who shall voluntarily become interested individually in such sale, 
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lease, or contract, directly or indirectly. shall be guilty of a gross misde
meanor; provided, however, that any village or city council, town board, 
or school board, of any town, villuge or city of the fourth class, otherwise 
having authority to designate depositary for village, city, town or school 
district funds, of any town, village 01' city of the fourth class, may des ig
nate a bank in which a member of such board is interested as a depos i
tary for village, city, town or school funds of any town, vi1lagc, or city 
of the fourth class by a two-thirds vote of s uch board · .... 

Questions 

1. Whether some other bank could be designated as a depository. 

2. Whether funds, never to exceed $5,000 (the amount covered by the 
F.D.l.e.). could be kept in the local bank to cancel checks issued locally, and 
whether s uch fund s kept in the bank under those conditions would then be 
protected by the F.D.I.C. 

Answers 

1. Another bank may be designated as a depos itory. 

2. Funds may not be deposited in the local bank without that bank 
being designated as a depository. 

In our opinion, under the section of the law quoted above, the local 
bank may be des ignated as a depository by a two-thirds vote of the board. 

In rendering this opinion it is the intention to expressly overrule the 
doctrine announced in an opinion rendered March 23, 1933, from this office 
and since followed in s ubsequent opinions. The opinion of March 23, 1933, 
held tha t Laws 1931, Chapter 212, was unconstitutional. It is our opmlon 
that the conclusion waR incorrect. It is our opinion that the law is con
stitutiona l. 

July 9, 1942. 

32 

J. A. A. BURN QUIST, 
Attorney General. 

90-C-2 

Board-Expenses for attending l\1innesota School Board Association's an
nual meeting lawful-Not lawful to pay more than one member-L 41, 
C 169, Art. VI, § 6, subd.19; M41 § 3156-6 (6). subd. 19; (MS41 § 125.06). 

Commissioner of Education. 

Under date of February 26, 1942, you submitted to this office a question 
relative to the payment of expenses of school board members to the Minne
sota School Board Association's annual meeting in March. 

Question 

Maya school board legally pay the expenses of more than one board 
member attending the meeting of the Minnesota School Board Association '! 
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Answer 

Laws 1941. Chapter 169, Article VI, Section 6, subdivision 19 (Mason's 
Supplement 1941, Section 3156-6(6), subdivis ion 19), reads: 

"The school board of any school dis trict of this state by a two
thirds vote may become n member of the Minnesota school board asso
ciation and by a s imilar vote appoint onc of its members to attend the 
annual mee t ing ther eof, and the amount of the annual membership dues 
in such association and the actual and necessary expense incurred in 
attending such meeting shall be paid ns other expenses of the district 
are paid." 

The authority herein granted is plainly expressed. It is lawful to pay 
the expenses of one member of the board in attending such meeting. It is 
not lawful to pay t he expense of sending m ore than one member to the 
meeting. It would be unlawful to attempt to evade the law by paying one 
member more than enough to cover his expenses and then such m ember 
us ing the excess t o r e imburse another member who attended for his expenses, 
Such procedure would be clearly illegal. 

When the law says that the board may pay the expense of one member 
it means that t he board cannot pay the expense of more than one member. 
What cannot be done directly cannot be done indirectly by doubling the 
expense of one member to allow him to r eimburse another member . 

March 5, 1942. 

33 

RALPH A. STONE, 
Special Assis tant Attorney General. 

161-a-12 

Board-Expenses-For travel of members to meetings of board in dis trict not 
authorizcd- L 41, C 169, Art. VI, § 6, Subdv. 16 and 17; (MS41 §§ 125.06-
16,125.06-17). 

Commissioner of Education. 

Question 

Can the members of the Cyrus school board be r eimbursed for the miles 
they travel to and from school board meetings ? 

Answer 

You report t hat three members travel twelve miles to each meeting of 
the board in this independent consolidated district. Laws 1941, Chapter 169, 
Article VI, Section 6, subdivis ions 16 and 17, Minnesota Statutes 1941, 
Section 125.06-16, provides that the board shall defray the necessary 
expenses of the board, including record books, stationery, and other inci
dental matter s a s may be proper. 
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I consider the expense under consideration to be expense of the mem
bers rather than the expense of the board. Minnesota Statutes 1941, Section 
125.06-17, authorizes reimbursement for travel in attending a meeting of 
the school boards of the county. Subdivision 19 of the same section author
izes the payment of necessary expense incurred in attending a meeting of 
the Minnesota_School Board Association. This indicates that the legislature 
considered it necessary to authorize such expenditures. The fact that other 
expenditures for travel are not mentioned would indicate a legislative intent 
not to authorize reimbursement therefor. 

When the members of the board accepted the office which they hold, they 
knew the burden connected therewith. They knew there was no compensa
tion involved, and in accepting the office they were rendering a public service. 

If it is just t hat they should be paid for such travel, that is a question for 
legis lative determination, but until the legislature authorizes reimbursement 
to the school board members for the expense of travel from their r espective 
homes to the place of meeting, it is our opinion that such reimbursement is 
not authorized by law. 

September 11, 1942. 

34 

CHARLES E. HOUSTON, 
Assistant Attorney Genera l. 

161-a-12 

Board-Hot noen lunches-Authority to serve at school house-Authority to 
serve lunch free of charge to certain students. 

Commissioner of Education. 

Question 

Whether the Minneapolis Board of Education may spend public funds 
for the purpose of providing free lunches for school children at the noon hour. 

Answer 

Opinion No. 323, Report of the Attorney General 1934, r elative to free 
lunches for pupils , concludes: 

"If the school board in its honest judgment is of the opinion that 
the serving of hot lunches to an students at noon at t he school house 
will promote phys ical and mental development of the school children 
and will tend towards t he maintenance of an effic ient school system, the 
board may adopt a rule to t hat end." 

That opinion has not been disturbed by any court and has been acqui
esced. in by several legislatures. ft is reasonable to assume that the school 
dis tricts where lunches are served with or without char ge have been guided 
to some extent by said opinion. Some weight must also be accorded the 
practical construction placed upon the statutes by the school authorities 
who have made provision for such lunches. 
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In the circumstances, we feel that Opinion No. 323, Report of the Attor
ney General, 1934, should not be reversed by this office, and if any change 
in this res pect is to be made, the legislature should make it. 

Another question raised in your communication is whether a charge may 
be made for some pupi1s and free lunches furnished to other s. 

Assuming t he correctness of the 1934 opinion, the board may. by estab
lishing ru les based on valid educational reasons, charge some pupils for 
lunches and furni sh them without charge to others. If, for example, because 
of malnutrition, the pbysical and mental growth of some pupils demands 
different treatment from that given others, the school board may establish 
rules and regulations within reasonable limits and classifications which will 
promote the education of those handicapped. As stated in t he case of Wilson 
vs. Board of Education of Chicago, 84 N .E. 697, "the courts will not interfer e 
unless there is a clear abuse of the power and discretion vested in the board." 

You are t herefor e advised t hat under the 1934 opinion there is no con
stitutional, statutory or charter obstacle which prevents the board of educa
tion of Minneapolis from adopting sound rules and r egulations with r espect 
to furnishing free lunches. 

In es tablishing c1assifications f or the purpose of determining who shall 
be r equir ed to pay for lunches and who shall r eceive them free of charge, 
t he board must base its regulations on r easonable grounds and on such as 
are related to the promotion of education. 

If charges are to be made, such lunch rooms must not be operated for 
profit and lunches are not in any event to be served to the general public. 
Goodman vs . School District, 32 F. (2d) 686. 

November 4, 1941. 

35 

J . A. A. BURNQUIST. 
Attorney General. 

159·B·11 

Bonded Indebtedness-Detached property to be taxed. for indebtedness, as if 
no change had been made-M40 § 2748; (MS41 §§ 122.09·10·11·12). 

Olmsted County Attorney. 

Facts 

An individual her e had an acre of land located in Common School Dis
trict No. 143 in the Township of Rochester, Olmsted County, Minnesota. 
The school district took out a State loan and this made an additional tax 
on the lands in the dis trict. Later on this acre of land referred to was 
added to the City of Rochester and is taxable now by the City of Rochester 
and for its public schools. 

Under the statute regarding this matter of school bonds and State loans, 
it appears that the State loan taken out by School District No. 143 follows 
this land no matter if it is' incorporated into another municipality. 
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Question 

After the acre of land was added to the City of Roches ter, the person 
owning i t improved the same by putting up buildings. The question is 
whether or not the increased valuation of this acre of land must be taken 
into account in levying the tax for the above named school district loan, or 
is the valuation taken as it existed prior to the time the acre of land was 
incorporated within the city limits of the City of Rochester. 

Answer 

Section 2748, Mason's Supplement 1940, in part reads as follows : 

" Nor shaH any change of di stricts in any way affect the liabilities 
of the territory so changed upon any bond or any other obligation; but 
any such real estate shall be taxed for such outstanding liabiJi ty and 
inter est, as if no change had been made." 

As a matter of practice the county auditor makes the levy rate sufficient 
to meet the interest on bonds, and principal payments as they become due. 
The only possible basis for taxation is the current assessed valuation. It 
would therefore be impossible for him to levy a tax on the basis of the value 
of this property before the improvements were made. 

M. TEDD EVANS, 
Assistant Attorney General. 

April 24, 1941. 159-a-4 

36 
Boundaries-Change of-Not a change of school aite within the meaning 

of-M27 §§ 2798, 2815; (MS41 §§ 124.01, 125.06, 124.09). 
Department of Education. 

Facts 

School District No. 36, Ramsey County. has voted to erect a new school 
house and has available funds with which to proceed with the erection of a 
new school house. Recently an election was held to secure authority to 
change the s ite to another portion of the school district. This election failed. 

Their present school site is 295 f eet long from east to west and 385 feet 
wide from north to south. An attempt is being made to call a new election 
for the change of the school site, the net effect of which would be to leave 
the site exactly the same size, including a strip of additional land 15 feet 
wide along the western boundary of the school site and excluding a strip 
15 feet wide along the eastern boundary of the school site. 

Question 

Would such a change in the boundaries of a school site constitute a 
change of school site within the meaning of the section of law above cited? 
It is obvious that at least a portion of the building and possibly all of the 
new building would be located on land now contained within the present 
school site. 
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Answer 

The ques tion does not involve a cha nge of school s ite, as cont emplated 

under Sec tion 265 of the School Law (2798 Mason's Minnesota Statutes) . 
It should be noted that the school board has authority, without a vote of the 
elector s, to purchase the additional strip of land 15 f eet wide if they so 
des ire. Under Sec tion 341 of the School Law (2815 Mason's Minnesota 

Statutes ) the school board, without a vote of the electors, may acquire other 
land adjacent to or ncar the school site, up to one fu ll block in any village 
or city, and up to two acres if outside of any village or city. 

March 7, 1941. 

37 

M. TEDD EVANS, 
Assistant Attorney General. 

622-1-4 

Bus Uoutes-Removal of s now from-Authority to enter into contract with 

highway department-M40 § 2554(21); M41 § 3 156·6( 19); (MS41 §§ 

125.19, 161.03). 

Department of Highways. 

Opinion 

Mason's Minnesota Statutes 1927, 1041 Supplement, Section 3 156-6 (19) , 
a r eenactment of Sec tion 2816-10, 1940 Supplement, contains the following 
provis ion : 

"3156-6(19) . Removal of snow on bus rou tcs .- The school board 

of any school dis trict is hereby authorized to enter into contracts with 
t he s tate, or any political subdivis ion ther eof, or any corporation, part
nership , a ssociation or individual f or the r emova l of snow from the 

roads used for regula r bus routes transporting school pupils to and 
from school either within or without the district." 

This section together with the provis ion in Mason's Minnesota Supple
ment 1940, Section 2554, subdiv is ion 21, in my opinion authorizes a contract 
with any school district provided that it is limi ted to the removal of snow 
from the roads used for regular bus routes transporting school pupils to 
and from school, and otherwise complies with said sections. 

November 15, 1941. 

J. A. A. BURNQUIST, 
Attorney General. 

377-a-11 
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38 
Bu..8e~Purcha.e of on instaUment plan--Computation of interest-L 41, 

C 333; (MS41 § 125.065). 

Department of Education. 

Facts and Question 

Reference is made to Laws 1941, Chapter 333, which authorizes school 

boards to purchase school busses on the installment payment plan. "and the 

deferred payments to bear a rate of interest of not to exceed four per cent 

per annum." 

Copy of memorandum by the Director of Rural Education reads: 

uA question has been raised as to the method .of calculating the 

interest upon the unpaid balances in the purchase of a school bus. 

(1) Shall the interest be calculated at 4% on the unpaid balances. 
commonty known as straight interest? 

(2) May the interest be calculated at 4% on the unpaid balances 
at the beginning of the interest period and then included in the total 
due, which is the common practice used in financing the purchase of 

automobiles 1" 

Answer 

If the payment of interest in advance, or the adding of interest to the 
total unpaid balance and dividing up that sum into installments, results in 
a higher rate than four per cent, it is forbidden in so far as school districts 

are concerned. 

For example, if the school district purchases a bus for $1600, of which 
,500 is paid down, then the maximum interest which the district is author
ized to pay on the unpaid balance is $40.00 for one year. Manifestly if one 

year's interest at four per cent on $1000, or $40, if added to the balance of 
$1000 and that total of $1040 is divided into twelve paymenta of $86.666, the 
district will in fact be paying nearer eight per cent than four per cent on 
the defen-ed installments. While such an arrangemept is lawful and proper 
between individuals who are free to contract, it is not permitted in the 
case of a school board. The maximum interest it may pay on a deferred 
tnatallment is four per cent per annum. 

November 10, 1941. 

ROLLIN L. SMITH, 

Special Assistant Attorney General. 

622-D 
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39 
Cafeteria - Sale of 80ft drinks - Whether municipal ordinanee regal.tlna 

•• 1 •• ppllcable-(MS41 § 461.02). 
City Attorney, Stillwater. 

Faet. 

Stillwater has a soft drink Hcense ordinance which provides in e1fect 
that no person, firm, or corporation can engage in the business of selling
or disposing at r etail, 80 called soft drinks without first having obtained • 
license from the City. 

The Board of Education of the City of Stillwater maintains a cafeteria 
in which students may obtain meals, and at such cafeteria the Board permits 
the sale of 80ft drinks. No license has been applied for by, or issued to 
the Board. 

Question 

Whether the City may compel the Board to take out a soft drink license. 

Answer 

You have not furnished us with a copy of the ordinances referred to. 
Therefore, I cannot pass upon the question of Whether the ordinance is 
broad enough in its scope to include a school district cafeteria. For the 
same reason, I cannot pass upon the question wh~ther it was the intent of 
the eity council in passing the ordinance to make it applicable to school 
districts. 

The only question I can consider is whether there is authority vested 
in the city council to require a license from a school district for its school 
cafeteria engaged in selling 80ft drinks. 

I am assuming that the school district does not sell non-intoxicating 
malt beverages and that the question does not involve the issuance of a malt 
liquor license under Section 340.01, Minnesota Statutes 1941. 

The applicable section is Section 461.02, Minnesota Statutes 1941, which 
reads as follows: 

"There is hereby conferred upon each city, borough, and village in 
the state the authority by ordinance to license and regulate the busi· 
ness of vendors at retail of non-intoxicating beverages, to impose such 
reasonable license fee therefor as may be prescribed ·by such ordinance, 
and to provide for the punishment of any violation of any such ordi
nance according to the provisions of law." 

The question presented therefore is narrowed to this : what is the mean
ing of the words IIbusiness of vendors at r etail" as used in this statute t 
In passing upon this question, I make the assumption, which is justified, 
that such school cafeteria is not operated for profit and that in selling soft 
drinks the school is not actuated in any degree by an intention to make 
money or gain a profit. 
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I am inclined to give to these words a r estricted m eaning for the fol
lowing r easons: 

The ordinary meaning of the word "bus iness" involves a profit motive 
and includes activities which ar e carried on for profit. Business is that which 
occupies t he time, attention and labor of men f or the purpose of a livelihood 
or profit. An enterprise not conducted a s a means of livelihood or for profit 
does not come within the ordinar y meaning of the term "business." In this 
connection, I refer to Volume 5 of "Words and Phrases," pages 998 to 1005. 
You will find ther e a collection of citations of more than 60 cases defining 
the word "business" as baving the meaning above given to it. 

Furthermor e, there is no particular r eason why the activity of the school 
district in furnishing soft drinks to the school children in its cafeteria should 
be r egulated. Such places are under the regulation of the school authorities 
and the need f or regulation, which exists as to other private places which 
are operated for profit, is not present with r espect to a school district 
cafeteria. 

I hold that the statute conferring upon your city authority to r egulate 
the bus iness of selling soft drinks at retail does not apply to a school di strict 
which permits the sale of soft drinks in its school cafeteria, there being no 
profit motive involved. 

September 24, 1942. 

40 

RALPH A. STONE, 
Assistant Attorney General. 

634-0 

Facilities-Provision for education of children where no facilities exist-
L 41, C 169, Art. IV, Sec. 27 ; (MS41 § 123.27) . 

Commissioner of Education. 

Facts 

In the Lake County School District some timber operations are about 
to be established. A number of f amilies will move int!> the district. Among 
these families will be twenty-five to thirty children of school age. The 
·per sons engaged in the timber operations have offer ed to put up tempora ry 
buildings to house the children f or school instruction and r equest the county 
school district t o furni sh the teacher, furniture, and supplies. 

Question 

Whether under Minnesota law such instruction is required. 

Answer 

Minnesota Statutes 1941, Section 123.27, Laws 1941, Chapter 169, 
Article IV, Section 27, provides that: 
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lil t shall be the duty of t he board to furnish school facilities to 
every child of school age residing in any part of the county district, 
either by building school houses, leasing schoolrooms, transporting the 
children to the nearest school , boarding the children within convenient 
distance of school at the expense of the board, or otherwise, and to 
provide necessary s upplies and text and library books." 

The language of the quoted statute is clear . The board has the duty to 
furnish the school facilities. It has its choice whether the children shall be 
instructed in their own neighborhood, t r ansported to the nearest school, 
boarded, 0 1' otherwise provided. The board has no duty to anticipate these 
persons now non-res ident of the district will become r es idents. It has the 
duty to provide f or the education of the children only when they actually 
r eside in the dis trict. If the board shall consider it good business to antici
pate that the children will r es ide in the district, they may proceed upon 
that anticipation, but there is no obligation t hat it do so. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

October 28, 1942. 169-B 

41 
F unds-Appropriation-H.ecreational program-J oint city and school d is

t r ict- L 37, C 233, §§ 1 and 2; (MS41 §§ 471.16, 471.16). 

Commiss ioner of Education. 

Facts a nd Question 

Independent School District No. 12 and the city of Ely have undertaken 
a joint recreational program. They have delegated the operation of the 
program to a l'ecreational board and each appropriates money f or t his pur
pose to this board. An opinion is r equested on the legality of turning over 
such funds by the school district to the r ecr eational board. 

Answer 

Attention is c1!-lled to Laws 1937, Chapter 233, Sections 1 and 2. The 
law enables a city, village, borough, town, county, school district, or any 
board thereof to operate a program of public r ecreation and playgrounds. 

Section 2 permits any city, village, boroug h, t own, county, school di sh 'ict , 
or any board t hereof to operate such program independently, 

II ••• or they may cooperate in its conduct and in any manner in 
which they may mutually agree ; or they may delegate the oper ation of 
the program to a recreational board created by one or more of them, 
and appropriate money voted for this purpose t o such board. In t he 
case of school districts the rig ht to enter into such agreements with 
any other public corporation, board or body, or the right t o delegate 
power to a board for operating a program of recreation, s ha ll be a uthor 
ized only by a majority vote cast at an annual school election • • • 0" 
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The question has arisen whether this is unlawful delegation of authority 
by the school district or other municipality. In the absence of legislative 
authority, it is our opinion that it is an unlawful delegation; but, with 
specific legislative authority, it is our opinion that it is a regulation of 
power by the legislature and a lawful delegation of authority. While munici. 
pal corporations operate by delegated authority, the authority comes from 
the legislature. Operating within that delegated authority, the powers of 
the municipal corporation are lawful. 

February 25, 1942. 

42 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

159-a-16 

Funds--Building-Proeeed8 of bond issu.-War priorities prevent buUd
ing-Investment of funda-M40, § 1978-14; (MS41 § 118.12) . 

Commissioner of Education. 

Faeta 

Independent school district No. 42, Caledonia, voted bonds for the pur
pose of building an addition to the school. These bonds were sold to private 
investors. The proceeds, $116,000.00, have been deposited in the First Na
tional Bank of Winona, since priorities and the war have prevented building. 

Question 

Does the school board of Caledonia have authority to invest the pro
ceeds of the bond issue, and, at some future date, sell the securities and 
erect a building? 

Could these funds be placed in a surplus building fund and invested in 
accordance with Sections 1973-14 to 1973-16, Mason's 1940 Supplement? 

Answer 

These funds must be devoted to the building of an addition to the 
school house. It is impossible to build at this time. The funds must be 
preserved and so kept as to ultimately be devoted to the purpose for which 
they were raised. Good business judgment indicates that the money should 
be put at interest, if possible. 

In my opinion Mason's 1940 Supplement, Section 1973-14 does authorize 
the temporary investment of the funds until they are needed and can be 
devoted to the purpose intended. That section provides: 

uWhenever • • • the school board of any school district in this 
state, by a unanimous resolution, deem it advisable, such ••• school 
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board may invest such amount of funds in 8uch ••• school treasury 
as will not, in the opinion of such board, be needed by 8uch ••• school 

district during the fiscal year, in any of the bonds" 
of certain enumerated municipalities, districts and 8ub-divisions. 

The funds about which you inquire are in the school district treasury; 
they will not be needed by t he school district during the fiscal year because 
it is impossible to use them. The conditions present meet the requirementa 
of the quoted law. 

April 24, 1942. 

43 

RALPH A. STONE, 
Speciai Assistant Attorney Generai. 

169-a-1S 

Funds-Expenditure of-Booth at farmers' fair- M41 §§ 3166-6(6), 3156-
6(8); (MS41 §§ 125.06, 126.08). 

Department of Education. 

QUHtion 

Whether an independent school district in connection with an education 
exhibit, may expend school funds for a booth at a farmers ' fair. 

Arunver 

'fhe powers of school boards under the 1941 revision of Minnesota school 
laws, Laws 1941, Chapter 169, are now set out in Mason's 1941 Supplement, 
Article VI, Chapter 14A. Section 3166-6(6), deals generally with the powers 
of school boards. Section 3166-6(8), deals with those of independent school 
boards. 

These sections, with but slight changes not now material, reenact pre
vious laws the construction of which by the courts and by this office must 
therefore be regarded as acquiesced in by the legislature. Under such con
struction the powers of school boards are limited strictly to educational 
purposes and such incidental matters as are expressly authorized by statute 
or necessarily implied 88 a matter of law. 

Consistent with the uniform construction by this office, we must, there
fore, answer your inquiry in the negative. 

ALFRED W. BOWEN, 
Special Assistant Attorney General. 

September 19, 1941. lS9-B-10 
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44 
Funds-National forest lands-Received from- 16 USCA 600; M40 § 6636-

11; L 41, C 169, Art. IX, § 26; (MS41 §§ 94.62, 128.26). 
Cook County Attorney. 

Opinion 

The county of Cook receives funds from the federal government for and 
on account of the Superior National F or est lands located in Cook County, 
These moneys are paid into the state treasury pursuant to the act of Con
gress as of May 23, 1908, as amended. (35 Stat. 260, March 1, 1911, C. 
186, Section 13j 36 Stat. 963, June 30, 1940, C. 131 i 38 Stat. 441, 16 U. S. 
C. A' I Section 500). This act provides : 

'lTwenty-five per centum of all moneys r eceived during any fiscal 
year from each national forest shall be paid, at the end of such year , 
by the Secretary of the Treasury to the State in which such national 
forest is situat ed, to be expended as the State legislature may prescribe 
for the benefit of the public schools and public roads of the county or 
counties in which such national forest is situated * ••. n 

Pursuant to this law, the state legislature enact ed Laws 1913, Chapter 
68, which, as amended, now appears as Mason's Supplement 1940, Section 
6636-11. The pertinent language thereof is as follows: 

"All sums heretofore or that may hereafter be r eceived from the 
United States gover nment, on account of an act of Congress approved 
May 23, 1908 (35 Stat. 260) (Mason's U. S. Code Anno., title 43, § 600), 
or any amendments thereof hereafter enacted shall be expel1ded as 
follows: 

"One-half for public schools, and the remainder for public roads in 
the counties in which the national forests are situated· ••. " 

It should be noted that under the provision of the f ederal act above 
quoted the moneys in question sha ll be expended for the benefit of the 
public schools and public roads. It was undoubtedly the intention of Con
gress that neit her the public schools nor public r oads should be excluded 
from the designated benefits but that both should share therein. 

The state law, above referred to, prescribes an equal division of the 
national forest moneys r eceived by a county for the two purposes hereto
fore mentioned. Under this law, there is no doubt that only one-half of 
the moneys 80 received can be used for school purposes. 

Laws 1941, Article IX, Chapter 169, Section 26, provides: 

"The board of county commissioners of any county, may, in its 
discretion, place the money, or any part thereof, r eceived by such county 
from the federal government for and on account of any national forest 
lands situated therein, into a special fund to be disbursed and paid over 
to any school district now or hereafter maintaining and operating any 
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school wholly or partly within an area now or hereafter constituting a 
part of any auxiliary or s tate forest. Such action shall be taken by said 
board by r esolu t ion duly adopted by it, which r esolution shall specify 
the terms a nd conditions under which said money shall be so paid over 
and disbursed to any school district or dis tricts." 

This last quoted section, in my opinion, authorizes the board of county 
commiss ioners to establis h a separate fund for moneys r eceived from 
national fores t lands and to be paid t he school distl'icts. The s pecial fund so 
created should include only one-half of the coun ty's share of r eceipts from 
the federal government under the congress ional act herein considered. The 
other half mus t, under the law, be expended for public roads. 

March 25, 1942. 

45 

J . A. A. BURNQUIST, 
Attorney Genera l. 

159-a-10 

F unds-Sinking-Surplus may be invested in Un ited States Defense Bonds
M27 §§ 1938-11,1949; (MS41 §§ 475.30, 475.37) . 

Commissioner of Education. 

Question 

'Where a district has established a s inking fund and has fund s which 
are ava ilable for investment, may such funds be invested in United States 
Defense Bonds? 

The net r eturn on these bonds is less t han 3 % per cent per annum. 

Answer 

Mason's Minnesota Statutes of 1927, Section 1938-11, provides that: 

"Taking cnre that cnough cash is a lways retained in a s inking 
fu nd to provide for the annual payments of principal a nd interest on 
the obligations for which such fund was instituted, the surplus, i.f any, 
in any sinking fund heretofore or hereafter created in any municipality 
may be invested under the direction of t he governing body as fo llows: 

CA) In any interest bearing bond or other evidence of indebted
ness of the United States. * * • 

uln the words 's inking fund' as used her ein are included any and 
all funds or moneys held in t he treasury of any municipality which 
have been appropriated or set aside for the payment of the principal 
and interest, or eit her of them, of any of its obligations." 

This is authority that a school district may invest moneys in its sinking 
fund in United States Defense Bonds, subject to the limitations mentioned. 
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You call attention to an opinion rendered October 1, 1941, r elating to 
the investment of surplus funds of a school district. In the consideration of 
the problem now before us, you may disregard that opinion for the r eason 
that that did not r elate to a sinking fund but to surplus funds only. You will 
observe that a sinking fund is defined in the statute quoted as devoted to a 
specific purpose. 

It has been held that Mason's Supplement 1940, Section 1949, which 
also r elates to the investment of a sinking fund, did not repeal the statute 
above quoted. 

March 12, 1942. 

46 

CHARLES E . HOUSTON, 
Assistant Attorney General. 

169-a-13 

InBtruction-Course of job instruction training offered within War Industry 
Plant but outaide school district-Act of Congress, Public Act 647, 77th 
Congress, 2nd Session, Chapter 476. 

Commissioner of Education. 

Facta 

On July 2, 1942, the Congress by Public Law 647, 77th Congress, Chap
ter 476, second session, adopted an act whereby certain moneys were appro
priated, and among other things for the purpose of paying all expenses 
necessary to enable the federal security administrator to conduct bis pro
gram of encouraging apprentice trainin~ in National Defense Industry. I 
am informed that on October a, 1942, the Minnesota State Board for Voca
tional Education reviewed and approved a state plan to carry out its part 
under a scheme for training. It appointed a director of Vocational Training 
for War Production Workers on October 14, 1942. One course under this 
plan is for job instruction training. It is proposed that this training shall 
take place at one of the War Industry Plants in Minnesota. The War Indus
try Plant at which the training is to take place is not situated in a, district 
which conducts one of the larger school systems of the state. 

Qu .. t1on 

Whether an independent scbool district in one of the larger systems 
may offer a course of training within the War Industry Plant but outside 
that school district. 

Anawer 

I understand the practice to be that the entire salary and incidental 
expenses of the instructor, if any, who will be employed by the school dis
trict mentioned, and who will work in the War Industry Plant is to be 
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furnished and paid by t he United States. The school district will furnish 
sueh supervis ion as may be necessaz:y but the United States government will 
furnish the money to pay the instructor. The program is r eally one initiated 
by Congress. The State Board for Vocational Education and the school 
district are merely cooperating in a war program which involves no addi
t ional outlay on the part of Minnesota t axpayer s. From the very nature of 
the program, it can be carried on only where there is a plant engaged in 
war industry. Because there is no school within the district where the plant 
is located which is capable of the supervision required, such supervision 
must come if at all from the outside. 

On these facts, I see no objection to the plan. 

October 23, 1942. 

47 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

170 H 

Libraries-Library service--N ot included in so-called recreational programs 
-(MS41 §§ 471.16, 471.16, 471.17, 471.18, 471.19). 

Commissioner of Education. 

Facts 

Several school districts centered at Lismore in Nobles County, and sev
eral other school districts near St. Kilien are conducting r ecreational pro
grams based on authority of Minnesota Statutes 1941, Sections 471.16 to 
471.19. 

Question 

Whether under this program there may be included library service. 

The question is, what was the leg islative intent? 

Answer 

This law is taken from Laws 1937, Chapter 233. Title of the act is : 

"An act authorizing all cities. however organized. or any villages, 
boroughs, towns, counties, school districts or any board thereof to 
acquire r ecreational facilities and operate programs of public recrea
tion and playgrounds." 

To my mind this indicates an intent to provide for physical recreation. 
There is no suggestion of establishing or maintaining libraries. 

Minnesota Statutes 1941, Chapter 134, provides for libraries in connec
tion with the operation of schools. Libraries may be established and main
tained pursuant to the provisions thereof. This indicates to my mind that 
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when the legis lature contemplated the establishment and maintenance of 
libraries it was capable of finding lmlguage suitable for the expression of 
its inten t and nothing was left to inference. Furthermore the provisions of 
the law relating to the establishment and maintenance of libraries were in 
force before the recreational activities law was passed. In the laws of 1937, 
r elating to recreational activities , no reference is made to the existing laws 
relating to libraries. and there was apparently no intention on the part of 
the legislature to amend the library laws. 

The conclus ion therefore is that under the authority of Chapter 134 
libra ry service may not be established or maintained. 

October 2, 1942. 

48 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

285-D 

Maintaining high school-Eligibility of state aid-Attendance of non-resi
dent pupil at school of agriculture-L 41, C 523, § 6, Item 2. 

Commissioner of Education. 

Facts 

Certain pupils, residents of school district No. 1 of Itasca County, a 
district comprising over ten townships and maintaining a high school, have 
been attending the North Central School of Agriculture at Grand Rapids, 
which now a sks the school board of district No.1 to pay it "board aid" of 
$4.00 a month for each pupil given instructions. 

Question 

Whethcr or not such aid is authorizcd. 

Answer 

The source of the authority to pay state aid for the transportation and 
I:.on rd of pupils attending state schools of agricultu re is Laws 1941, Chapter 
523, Section G, item 2, p. 1009, which contains a proviso limiting the amount 
which may be expended to reimburse districts . 

... * * f or the transportation or board of non-resident high school 
pupils and high school pupils and students attending the state schools 
of agriculture, such transportation or board to be at rates, and under 
rules and regulations to be determined by the state board of education." 

Inasmuch as the pupils in ques tion are not non-resident high school 
pupils, their attendance at the state school of agriculture does not entitle 
the home district t o reimbursement from the state. Even if it did, there 
would be no obligation on the part of the home district to provide board or 
transportation for these pupils . Laws 1941, Chapter 169, Art. IX, Sections 
7 and 8, do not apply to the situation described. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

October 27, 1941. 168 
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50 
Schools-Closing-Discontinuance of certain g rades-Necessity of vote by 

electors-EMergency-What constitutes- L 41. C 169, Art. VI, § 6, Subd. 

13; L 41, C 376; M41 §§ 2822, 3156-6(14); (MS41 § 126.14). 

Department of Education. 

Facts 

Laws 1941, Chapter 169, AI"ticle VI, Section 6, subdivis ion 13 (Mason's 
Supp. 1941, Sec. 3156-6(14) approved April 10, 1941) I authorizing a school 

board to close its schools, or any grades therein, and to arrange for instruc
tion of the pupils in a nearby district; and reference is also made to Laws 
1941, Chapter 376 (Mason'S Supp. 1941, Sec. 2822, approved April 21, 1941). 

empowering a school board to di scontinue its schools, or certain grades 
thereof, Ilin any emergency," and requiring a favorable vote of the electors 

as a prer equisite thereto in other cases. 

Question 

Whether or not a school board may, acting under the authority of 
Chapter 169, supra, discontinue its e ig hth g rade, at1d provide for the trans
portation and instruction of its eig hth grade pupils e lsewhere without first 

securing a vote of the electors. 

Answer 

Ques tion cannot be answered categorically. Chapter 376 specifically 

changed the ~aw from what it was . Furthermore, it was the later enact

ment (April 21, 1941). Consequently, its provis ions supersede conflicting 
provisions of Chapter 169, which was a codification. It follows that Chapter 

376 (Mason's Supp. '41, Sec. 2822) governs in this r egard. 

We r epeat, that chapter authorizes a school board to discontinue its 

schools "in any emergency," or in any case "upon authorization by a major
ity of the voters." What constitutes an emer gency within the meaning of 

Chapter 376 is a quest ion of fact to be determined, in the firs t ins tance, as 

an administrative matter by the school board. No facts are stated in your 
letter in support of any claim t hat an em ergency exist s . We, of course, have 

no way of knowing just what r ea sons are impelling the board to wis h to 
discontinue the eighth grade in its schools . Under such circumstances, the 

only safe procedure is to submit the question to a vote of the electors, as 

provided by Chapter 376. 

October 1, 1941. 

ROLLIN L. SMITH, 
Special Ass istant Attorney General. 

161-B-2 
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51 
Tax Levies-County School-Apportionment and distribution- L 21, C 367; 

L 41, C 363. 

Commissioner of Education. 

Facts 

Laws 1921, Chapter 357, is an act to provide for county school tax levies 
in certain counties and .cor the apportionment and distribution of the same. 
Section 1 thereof provides that in certain counties t he county auditor shall 
levy not to exceed eight-tenths of one mill upon all taxable property in the 
county, and that he sha ll apportion the proceeds of the tax among the 
school di stricts as in this chapter provided. That section is not amended by 
the 1941 law. 

Section 2 of the 1921 act provided that in each common, independent, 
special and unorganized district in the counties referred to in section I , in 
which a tax levy of thirty mills does not bring a r evenue equal to ninety 
dollars per pupil, the county auditor shall apportion to such districts an 
amount equal to the difference between what a thirty mill tax levy brings per 
pupil and the amount of ninety dollars per pupil; provided that where the 
tax levied under section 1 does not in any year produce a sum sufficient to 
pay the per pupil a llowance of ninety dollars in full, then the auditor shall 
for that year automatically r educe the maximum of ninety dollars per pupil 
to an amount that will allow all obligations to be paid in full, and the 
amount so paid shall be the full amount to be paid any school district under 
this act for that year. 

The 1941 act amends section 2 of the 1921 act. Where the words thirty 
mills are used in the 1921 act, the words are changed to thirty-five mills . 
Where the words ninety dollars are used in the 1921 act, the words are 
changed to seventy dollars. 

Section 5 of the 1941 act r eads: 

"This act shall apply to taxes for the years 1941 and 1942." 

Question 

Does Section 5 of Chapter 363, Laws 1941, make the entire 8/10 mill 
law ineffective after 1942 or does it merely make ineffective the amendment 
that was passed in 1941 ? 

Answer' 

As previously stated, section 1 of the 1921 act is unaffected by the 1941 
act. The only thing affected by the 1941 act is the changes hereinbefore 
mentioned as they apply to taxes f or the years 1941 and 1942. 

Qqestion 

If no action is taken during the coming sess ion of the legislature rela
tive to this act does that (Section 5, Chapter 363, Laws 1941) nullify com-
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pletely Chapter 357, Laws 1921, or does Chapter 357, Laws of 1921, become 
operative again the same as if Chapter 363, Laws 1941, was never enacted ? 

Answer 

The firs t pal't of t his question has been answered . Laws 1921 is amended 
by the 1941 act in so far only as it applies to taxes for the yea rs 1941 and 
1942. Otherwise i t is unchanged. We do not predict what a futu.re legis la
ture may do. We speak of the law a s it now is . 

November 20, 1942. 

52 

CHARLES E . HOUSTON, 
Assis tant Attorney Genera l. 

519-M 

Tax Levies-Maximum levy in Eveieth-Spending Savings of previous year 
-L 41, C 543; (MS41 §§ 275.11 to 275.161). 

Department of Education . 

Facts 

It appears that next year the maximum tax levy permitted the Eveleth 
school dis trict by Laws 1941, Chapter 543, will be approximately $74,000 less 
than this year. Every effort poss ible is being made to save a s ubs tantial 
sum out of the CUITent levy, and the dis trict contemplates s pending the 
money so saved next year, along with t he levy for that year. 

Question 

"Can we spend next year 's levy p lus the sav ings we have left over 
from this year? In other words, is ther e anything in the s tatutes to 
prevent our spending more than the levy next year provided we have 
the money on hand a s a result of savings from the previous year?" 

Answer 

The act r eferr ed to places a l imitation upon the total amount of taxes 
(which may be) levied by or fo'r any school di strict of the class specifi.ed for 
the years designated. It does not place any limitation upon the amount 
which such a di strict may s pend in anyone year . U the limitation as to the 
amount of the levy is not exceeded, then there has been a compliance with 
the act. 

I have not f ound any other statute containing a provis ion to the effect 
tha t an unexpended balance in a school dis trict treasury. as a result of sav
ings out of a school dis trict levy for one year, must be included in calcu
lating the t otal taxes which may be levied for the following year. Accord
ingly. your inquiry is answered in the affirmative. 

Sep tember 23, 1941. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

519-M 
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53 
Teachers- Contracts-Legality-Terms- L 41, C 169, Art. X, Sec. 18; (MS41 

§ 130.18) . 
Commissioner of Education. 

Facts 

The teacher 's contract specifics that the teacher will teach during the 
school year at an annual salary payable in monthly installments. It con~ 
tains the folIowing provisions: 

"This contract shall remain in force and effect, except as modified 
by mutual consent, until terminated by a majority vote of the full 
membership of said board or by the written resignation of the teacher 
before April first. Such termination shall take effect at the close of the 
school year in which the contract is terminated in the manner aforesaid. 

"Pl:ovided, further, that this contract may be terminated at any 
time by mutual consent of the contracting parties. 

"IT IS AGREED that . ____ . __ .. __ .............. ........ _ ............ ......... shall deposit 
with the Board of Education the sum of thirty-five dollars ($35.00) 
which sum shall be r.eturned to h ...... upon the termination of this con-
tract; provided. such terminat ion occurs between the date of the clos ing 
of school and before July 1st . If such contract is terminated between 
July 1st and August 31st, this sum will be forfeited as liquidated dam
ages. If such contract is tel'minuted September 1st or thereafter during 
the school year the teacher shall be r equired to deposit with the Board 
of Education an additional fifteen dollars ($15.00). If the sum is not 
deposited. it shall be deducted from the t eacher's salary and this sum 
shall be considered as liquidated damages. (Note: If the teacher pre
fers, the deposit shall be made by deducting $5,00 per month from the 
firs t salary checks.)" 

Question 

1/1. \Vould a clause in a teacher's contract be legal and binding 
which provided that the t eacher shall deposit a certain specified amount, 
such amount to be forfeited as damages if the teacher r esigns within a 
certain specified period? /I 

Answer 

No. Forfeits are not enforced in the law. If the contract had stated 
that in case of the resignation of the teacher contrary to the provisions of 
the contract the teacher should pay the actual damages which the school 
district should sustain and that in the meantime the school district should 
hold the deposit as security against such damages or until she completed 
her contract. then, in my opinion, the agreement would be valid. The law 
does not permit the exaction of penalties, and, if this was intended as a 
penalty or forfeiture, it is unenforceable. 
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Many decisions nre to be found relating to the subject of liquidated 
damages, penalties and forfeitures. The doctrine is well stated in J. J. Case 
Threshing Machine Company v. Fronk, 105 Minn. 39, on page 41, wherein 
Mr. Justice Brown s tated: 

u], Whether the amount s tipulated in a contract to be puid by 
the party refusing perfol"mance is to be treated as a penalty, 01' l iqu i
dated damages, is frequent ly a quest ion not easy of determinnt ion. Th(' 
general rule controlling the qu estion is well settled, but its application 
to particular cases is often difficu lt, and the authorities arc not in full 
accord. The general rule, laid down in several cases in this state, is 
that where the actual da mages arc r eadily ascertained by the applica
tion of appropriate rules of law, and the amount stipulated to be paid 
is greatly in excess of the actual injury, the stipulated damages will 
be treated as n penalty, and the complaining party limited in his r ecov
ery to his actual loss. Fasler v. Beard, 39 Minn. 33, 38 N. W . 755; 
Taylor v. Times Newspaper Co., 83 Minn. 523, 86 N . W . 760, 85 Am. St. 
473; Womack v. Coleman, 89 Minn. 17, 93 N. W. 663; Carter v. Strom, 
41 Minn. 522, 43 N. ' V. 394. And such is the rule applied by the cour ts 
generally. Sec note to Condon v. Kemper, 47 Kan. 126, 27 Pac. 829, 
13 L.R.A. 671, and cases cited in 13 Cyc. 93, and 1 Sutherland, Dam. 279, 
et seq. The ru le requires no further discuss ion than will be found in the 
authorities cited . Whether a particular stipulation for damages should 
be held a penalty, or liquidated dnmages, must be determined by the 
language of the writing, the situation of t he parties, the surrounding 
circumstances, and especially t he particulars, when disc1osed, in respect 
to which compensation was intended in the event of a failure or refusal 
to perform by one of the parties. If the particular elements of loss or 
damage be given, and the actual loss in t hose respects may be definitely 
ascertained and shown by evidence, nn amount greatly disproportionate 
thereto will as a general rule be treated as a penalty." 

As stated by Mr. Justice Brown in that decis ion, the difficu lty is in 
applying the law to the facts . H ere we are dealing with a subject in which 
I do not know that there has been any breach of the contract. If there has 
been a breach, then, before coming to a definite conclusion, we would have 
to know all of the facts ; all of the circumstances surrounding the transaction. 

Ques tion 

"2. Does such a clause give the teacher the right to release from 
the contract without obtaining the consent of the school board 1" 

Answer 

In my opinion it docs not. Higbie v. Farr, 28 Minn. 439. 

Question 

"3. 'Vould a clause in a t eacher's contract be legal and binding 
which provided that the teacher shall pay a certain amount if she fails 
to fulfill the terms of the contract (resigns, breaks the contract, etc.) 1" 
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Answer 

In my OpInlOn the answer to this question is that such a clause, if 
intended as a penalty, is unenforceable. If intended as security for the 
payment of actual damages sustained by the district, it is good. The reasons 
are hereinbefore stated. 

Question 

'14. Does 8uch a clause give the teacher the right to release from 
the contract without obtaining the consent of the school board? " 

Answer 

No. Minnesota Statutes 1941, Section 180.18, LawB 1941, Chapter 169, 
Article X, Section 18, provides in respect to a written contract between a 
teacher and a school district that: 

"Such contract shall specify the wages per year, and remain in full 
force and effect, except as modified by mutual consent of the school 
board and the teacher, until terminated by a majority vote of the full 
membership of the school board, or by the written resignation of the 
teacher, before April 1. Such termination shall take effect at the close 
of the school year in which the contract is terminated in the manner 
aforesaid. Provided, further, that such contract may be terminated at 
any time by mutual consent of the school board and the teacher • • •. " 

This section is applicable to the school district under consideration but 
does not apply to school districts in cities of the first class. Now, this is a 
legal requirement. The parties do not have the power to waive its provi
sions. Hence a clause placed in this contract in conflict with the law is 
of no effect. 

Question 

"6. Would a clause in a teacher's contract be legal and binding 
which provided that a certain specified amount per month shall be 
withheld as guarantee that the teacher will complete the school term?" 

Answer 

There is no legal objection to such a provision in the contract. 

Question 

"6. Does such a clause give the teacher the right to release from 
the contract without obtaining the consent of the scbool board 1" 

Answer 

The teacher may, before April 1 during the school year, resign, the 
resignation to take effect at the end of the school year, without the consent 
of the board, but she is not r eleased from ber contract by a resignation after 
April 1 unless the board agrees thereto. 
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Question 

"7. Where a school board has adopted 8 rule to the same effect as 
anyone of the 'damage' clauses mentioned above and the clause is not 
incorporated in the contract, but there is a statement in the contract to 
the effect that the teacher agrees to abide by the rules and regulations 
adopted by the school board, and the school board gives the teacher 
official notice of this rule, could such rule be enforced?" 

Answer 

The practice is not to be encouraged that contracts in writing make 
reference to rules which are not included in the written contract. The 
question Q,! uncertainty is likely to arise therefrom. But, where such con
tract is made, a rule would probably be considered a part of a contract if 
not inconsistent with the terms stated in the contract. Any rule in deroga
tion of the terms of the contract would not be a part thereof. Neither would 
the rule be good if it is in derogation of the law. It is, therefore, much 
better that no rule be attempted to be incorporated in a contract without 
being actually written therein. The terms which the law requires must be 
specified in the contract. The contract must be in writing. Our conclusion 
is that if the rule is not in derogation of law and not inconsistent with the 
terms of the contract, if the rule is in writing and is definite and certain, 
it can be enforced if not contrary to lnw. I refer to the law as is herein 
stated. It would be good practice to print the law on the back of the contract 
and make reference thereto in the contract as a part thereof. 

54 

Question 

"S. Does such rule adopted by the school board give the teacher 
the right of r elease without the consent of the school board? " 

Answer 
It does not unless the resignation is made before April l. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

December 21, 1942. 172-C-2 

Teachers-Contracts-Maternity-Does not constitute cause for termination 
of-L 41, C 169, Art. X, § 18; (MS41 § 130.18). 

Department of Education. 

Question 

Whether a school board may terminate a teacher's contract for cause 
when she states that she will be unable to assume her duties as a teacher 
until at least one month after the opening of school on nccount of maternity. 
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You s tate that the teacher in question is married and it is assumed, for 
the purposes of your inquiry, that the board had not adopted any rules or 
r egulations prohibiLing a person from teaching if married, pregnant, or a 
mother, nor was there anything in her contract authorizing its termination 
upon such contingencies. 

Answer 

Laws 1941, Chaplel' 169, Article X, Section 18, govern contracts entered 
into by school boards and teachers outside of cities of the first class. It 
provides in part as follows: 

"Contracts for teaching or su pervision of teaching can be made only 
with qualified teachers. Such contract shall specify the wages per year, 
and shall remain in full force and effect, except as modified by mutual 
consent of the school board and the teacher, until terminated by a major
ity vote of the full membership of the school board, or by the written 
r esignation o.f the teacher, before April 1. Such termination shall take 
effect at the close of the school year in which the contract is terminated 
in the manner aforesaid. Provided, further, that such contract may be 
t erminat ed at any time by mutual consent of the school board and the 
teacher , and provided further, that this section shall not affect the 
powers of a school board to discharge a teacher for cause under and 
pursua nt to Artic le VI, Section G, Subdivision 10." 

Subdivis ion 10 authorizes boards to employ and contract with necessary 
qualified teachers and discharge t he same for cause. 

A school board in districts outside of cities' of the firs t class may make 
rules and r egulations governing the selection and removal of t eachers , and 
it may establish a policy relative to the employment of unmarried t eachers 
to the exclusion of married teachers, for which the teacher 's contract may 
be terminated for violation thereof. Backie va. Cromwell Consolidated School 
Distr ict No. 13, 186 Minn. 38, 242 N. W. 889. The question arises as to what 
constitutes cause for which the teacher's contract may be terminated. The 
word "cause" when used in connection with the discharge or r emoval of 
public employees means legal cause. It implies some personal misconduct 
or fact rendering the incumbent's further tenure harmful to the public 
interest. Where cause is r equired it must not be arbitrary or capricious. 
It must be a just or l'easonable cause, or that which is good or sufficient. 
The r eason must affect t he ab ility or fitness of the person to perform his or 
hcr duties. It is contrary to rcmoval at pleasure or at the mere whim, 
caprice, prejudice, pass ion, or discretion of the employer. Jt means some 
substantial shortcoming which r ender s continuance in his or her office or 
employment in some way detrimental to the discipline and efficiency of the 
service, and something which the In wand the sound public opinion will 
recognize as a good cause for him 0 1' her to no longer occupy the position. 
6 Words and Phrases 328. 

In State vs. Duluth, 58 Minn. 238, 55 N. W. 118, involving the construc
tion of the provisions of the charter of the City of Duluth under wh ich any 
member of the board of Fire Commissioners might be r emoved by a vote of 
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two-thirds of all the members elected to the common council of said city for 
a sufficient cause, the Supreme Court of M innesotn used this language : 

.. 'Cause,' or 'sufficient cause,' means legal cause, and not any cause 
which the common council may think sufficient. The cause must be one 
which specially relates to and affects the administration of the office, 
and must be res tricted to something of a subs tantial nature directly 
affecting the rig hts and interes ts of the public. The cause may be one 
touching the qualifications of the officer, or his performance of his duties , 
showing that he is not a fit or proper person to hold t he office. An 
attempt to r emove the officer for any cause not affecting his competency 
01' fitn ess would be an excess of power, and equivalent to an arbitrary 
removal. In the absence of any statutor y specification the sufficiency 
of the cause should be determined with reference to the character of the 
office and qualifications necessary to fill it." 

You are advised that maternity is not a sufficient cause for termination 
of a teacher's contract. Your inquiry is, therefore, answered in the negative. 

September 15, 1941. 

55 

JOHN A. WEEKS, 
Assistant Attorney General. 

172-C-3 

Teachers-Milit.ary Service-Reins tatement- L 41, C 120; M41 §§ 254-60b 
to 254-50i, incl.; (MS41 §§ 192.26 to 192.264, incl.) . 

Commissioner of Education. 

Facts 

Regarding the employment status with the Minneapolis Board of Educa-
tion of A .... .... .... P ......... .. .. when he returns from his mili tary service. Mr. 
P ............ has been n "short-can " substitute in Minneapolis since F ebruary 4, 
1937. During that time he has been teaching for 6SS¥.! days. up to April 
10, 1942, at which time he left to enter the armed forces. For the present 
school year. he has taught 99 1h days. 

Question 

Does Mr. P ............ have a n assured pos ition with the Minneapolis Board 
of Education when he returns from military service. as he was only a " short
call" substitute at the time of his departure? 

\Vhat is the sta tus of substitute t eachers in Minneapolis with r elation 
to the provisions of Chapter 120 of the 1941 laws ? 

Opinion 

Chapter 120, Laws 1941 (Mason's Minnesota Statutes, 1941 Supplement, 
Sections 254-50b to 254-50f) , provides for leaves of absence for public 
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employees in the military service and for their r einstatement upon the com
pletion of such service. In Subdivision 2 of that law (Mason's Minnesota 
Statutes, 1941 Supplement, 254-60c, Subdivision 2) it is pr ovided: 

HExcept 88 otherwise hereinafter provided, upon the completion of 
such service sueh officer or employee shall be r einstated in the public 
position which he held at the time of entry into such service at the same 
salary which he would have r eceived if he had not taken such leave. 
upon t he following conditions : (1) that the position has not been abol
ished or that the term thereof, jf limited, has not expired; (2) that he 
is not phys ically or mentally disabled from performing the duties of 
such posit ion; (3) that he makes written application f or re instatement 
to the appointing authority within 45 days after termination of such 
service; (4) that he submits an honorable di scharge or other form of 
r elease by proper authority indicating that his military or naval service 
was satisf actory. Upon such reinstatement the officer or employee shall 
have the same rights with respect to accrued and future seniority status, 
efficiency rating, vacation, sick leave, and other benefits as if he had 
been actually employed during the time of such leave. No officer or 
employee so reinstated shall be r emoved or discharged with in one year 
thereafter except f or cause, after notice and hearing j but this shall not 
operate to extend a term of service limited by law." 

In answer to your first question, therefore, I would state that in my 
opinion Mr. P ...... ...... (upon completion of his service, and upon compliance 
with the f our conditions specified in the above quoted section of the law) 
will be entitled to r einstatement "in the public position which he held at 
the time of entering into s uch service." 

The second ques tion asked is indefinite. Attention is direct ed to no par
ticular f acts . I can only answer it in a general way by r ef erring t o the 
provis ion of the law for r e ins tatement last above quoted. 

RALPH A. STONE, 
Special Assistant Attorney General. 

May 27, 1942. 172 

56 
Terms - Saturdays and holidays - holding school on - (MS41 §§ 128.10, 

131.09, 131.21, 131.22); M41 §§ 3156-9(2). 3156-9(10). 3156-11(21). 
3156-11(22). 

Commissioner of Education. 

Question 

1. Would there be any objection by. the State Department of Education , 
if our dis trict, during the second semes ter, held school six days each week , 
closing school on May ninth? 
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Answer 

Laws 1941, Chapter 169, Art. XI, Section 21, Mason's Supplement 1941 
to Mason's Minnesota Statutes of 1927, Section 3156-11(21), reads: 

liThe school shaH be maintained for not less than eight months, but 
this provision shall not apply to night schools or kindergartens. The 
school month shall consist of four weeks. Every Saturday shall be a 
school holiday and. all legal holidays shall be counted as a part of the 
school week." 

It thereby appears to be the public policy of the state that school shall not 
be held on Saturday. It is the duty of all state departments to follow the 
plain intent of the legis lature in matters of public policy and statutory 
enactment. Therefore, the s tate department of education cannot consent to 
holding school on Saturday in the present state of the law. 

Question 

2. In order to close school two weeks earlier in the spring, maya school 
dispense with the spring vacation and sundry holidays, and conduct school 
on Saturday? 

Answer 

It is my opinion that the board may, in its discretion, dispense with the 
spring vacation, but it may not compel 8 teacher to teach on Saturday or 
compel a pupil to attend on Saturday. It may conduct school on Lincoln's 
and Washington's birthdays, Election Day and Armistice Day. provided that 
on Washington's Birthday, Lincoln's Birthday and Armistice Day at least 
one hour of the school program be devoted to patriotic observance of the day. 
Laws 1941, Chapter 169, Art. XI, Section 22, Mason's Supplement 1941, to 
Mason's Minnesota Statutes of 1927, Section 3166-11 (22). 

Question 

3. Maya school be conside~ed to have nine month~ of school if school 
was in actual session during 34 calendar weeks during which time school was 
conducted on ten Saturdays in addition to the regular school days? 

Answer 

Specifications of requirements and the length of a school year for 
various schools are contained in Laws 1941, Chapter 169, Art. IX, Section 10, 
Mason's Supplement 1941 to Mason's Minnesota Statutes of 1927, Section 
3166-9(10). Therein reference is made to Hnine months" and "eight months" 
with reference to schools. 

Laws 1941, Chapter 169, Art. XI, Section 21, Mason's Supplement 1941' 
to Mason's Minnesota Statutes of 1927, Section 3166-11(21), requires a 
school year to consist of at least eight months and defines the school month 
to consist of four weeks, every Saturday being a holiday. This means that 
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a school week consists of the five days beginning on Monday and ending on 
Friday; that four of these weeks make a school month and that nine of 
these months make a school year. 

Question 
4. Would a local school board in a rural area be within its rights in 

declaring an emergency due to the war situation and operate schools on 
Saturday in order to maintain school for the number of days equivalent to 
a nine·month term? 

Answer 
The school board lacks the power to so declare. The legislature has 

spoken, and the law controls. 

Question 
5. Can a day which has been lost on account of snow stonn be made 

up by teaching on Saturday? 

Answer 
If the teacher and the pupils arc willing, yes. The teacher cannot be 

compelled to teach on Saturday. and the pupils cannot be compelled to attend. 

Question 

6. Can a child be compelled to attend school on Saturday under the 
provisions of the compulsory attendance law? 

Answer 

The previous statements in this opinion are, in my judgment, an answer 
to this question. The legislature has declared the policy. That policy is that 
school shall not be held on Saturday. If a school board holds school con
trary to law, no chi1d can be compelled to attend. 

Question 

7. Can days attended on Saturday be counted in computing average 
daily attendance for purposes of distributing state aid? 

Answer 

The legislature has very definitely declared the time that school shall be 
in session. In computing daily average attendance under Mason's Minne
sota Statutes of 1927, 1941 Supplement, Section 3156-9(2), (11), the legisla
ture must have had in mind t hat the computation would be made on the 
basis of the attendance during the time required by its rules which it had 
laid down. It would. therefore, be my conclusion that the legislature intended 
to exclude Saturday. but I would sec no harm in an administrative rule in 
your department on this subject. I have every confidence that it would be 
reasonable, and. if for some good administrative reason you considered that 
an occasional Saturday should be included where both the teacher and the 
pupils consented to attend, I see no harm in such rule. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

January 16. 1942. 160-C 
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57 
Trans portation-Pupil res iding with parents a t summer home--Pupil to be 

included in school census. 

Commissioner of Education. 

Ques tion 

Whether school district is r equired to provide transportation for a pupil 
whose parents r eside temporarily on lakeshore property or in a summer 
home. 

Answer 

The law as to tuition and transportation r equires no fixed period of 
res idence. We al'C, t her efore, of the opinion that District No. 21 is r equired 
to furni sh transportation under these circumstances. 

We might also suggest that they arc undoubtedly entitled to include 
this pupil in their school census, and thereby be entitled to some state aid 
for such pupi l. 

December 8, 1941. 

58 

M. TEDD EVANS, 
Assis tant Attorney General. 

166-0 

Tuition-Authority to pay nine months- M27, 2823; (MS41 § ]32.02). 

Department of Education. 

Question 

As to the right of the school dis trict to pay nine months tuition where 
they are sending two students who live more than two miles from the school 
house to an adjoining dis trict, after the annual school meeting has voted an 
eight months school. 

Apparently arrangements were made by the school board pursuant to 
Ma'son's Supplement 1940, Section 2823 (same as School Laws 365) . 

The school board feels they can only pay tuition for eight months and 
the parents of some of the children are unable to pay tuition for the extra 
month. 

Answer 

We are of the opinion that the school district should pay the tuition f or 
t he full nine months. To hold otherwise would mean that some of the stu
dents would be unable to complete the work of the schoql year and would 
fail to pass. 

We are further of the opinion that the authority of the school board, 
pursuant to Section 2823, to provide for the instruction of its pupils in an 



96 EDUCATION 

adjoining district is broad enough to give them the power to pay such tuition 
a s is necessar y for each student to complete the school year in the adjoining 
or nearby dis trict. 

M. TEDD EVANS. 
Assistant Attorney General. 

June 9, 1941. / So OJ 

59 
Tuition-High school pupils-l~ower of electors to compel school board to 

levy tax sufficient to pay- L 41, C 169, Art. V, Sec. 10; M41 § 3156-6(7); 
(MS41 § 124.10). 

Department of Education. 

Question 

(1) May the electors of a common school district in Ramsey County 
compel the school board of such a district to levy a tax sufficient to pay the 
cost of providing tuition for non-resident hig h school pupils, apparently 
es timated at $10 a pupil, and 

(2) May they compel the board to pay this tuition to a St. Paul high 
school when the pupils can attend another high school without the payment 
of tuition? 

Answer 

(1) It is f or the voter s assembled in an annual or s pecial meeting in 
a common school di strict to vote such fund s as may be necessary for the 
maintenance of the dis trict. The school board may not spend more than 
the meeting votes. Laws 1941 , Chap. 169, Art. V, Section 10, Mason's Sup
plement 1941, Section 3156-6(7) sub. 1. 

Whether or not such a meeting may vote specific sums of money for 
designated purposes, such us transportation, tuition in schools in other dis
tricts , teachers' salaries, and so on, t hereby tying the hands of the board to 
that extent, is a close question. It is not apparent what the legislature 
intended in t his r egard. Previous inf ormal ex pressions of opinions by this 
department have been to the effect that a school meeting may vote a fixed 
sum of money f or a s pecific purpose, and that thereafter the board of that 
dis trict may use the money so voted only for the purpose designated. We 
agree with these unofficial expressions of opinion. You ar e advised that 
money voted by a school meeting f or transportation or f or some other 
specific purpose may only be used by the board f or the particular purpose 
des ignated. 

Management of the affairs of a common school district is vested in the 
school board of such district, except where the statute expressly provides 
otherwise. Mason's Supplement 1941, Section 3156-6(1). While a school 
meeting may place a maximum on t he amount which a school board may 
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spend for a designated purpose, it may not compel the board to spend the 
full amount 80 appropriated tor that purpose. In other words, the meetinc 
has no veto or control over the board's action in administrative mattera. U 
the board fails to carry out the wishes of the voters, their only remedy ia 
political. Categorically, your first inquiry is .answered in the negative. 

(2) Your second question ia also answered in the negative for the 
same reasoDS. 

ROLLIN L. SMITH, 
Special Assistant Attorney GeneraL 

October 8, 1941. 180 

60 
Unorganized-Coanty board of educaUon-OfBcen·-Chairman-ElectioD of 

-Term-L 41, C 641; M41 § 8166-4(89) Note. 
Cass County Attorney. 

Facta 

Reference is made to Laws 1941, Chapter 641 (Mason's Supplement 1941, 
Section 3166-4(39) Note), which relates to the county board of education 
for unorganized territories in counties of a class in which Cass C,ounty falls. 

Question 

Whether or not a chairman of said board should be elected at the 
November, 1942, general election, to hold office for a four year term com
mencing on the firet Monday in January, 1943. 

Answer 

The act cited provides that within sixty days after its passage the 
county commissioners shall appoint a chairman of the county board of educa
tion for unorganized territory, 

" ••• who shall serve until the first Monday in January. 1943, 
and every four years thereafter, the chairman of the county board of 
education for unorganized territory shall be elected. All laws applying 
to candidates for and election of county officers shall apply to election of 
such chairman except that he must reside in such unorganized tenitory 
at the time of his election and is to be voted on only by the qualified 
electors residing in such territory •••• " 

The wording of the section is ambiguous. It might be argued that 
"thereafter" meant uafter J aDuary, 1943." On the other hand. the legisla
ture has said very clearly that the appointee shall hold office only "until 
the first Monday in January, 1948." 

We regard this as a careles. and inaccurate use of language. and not 
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as indicating an intention that the appointee should serve until a successor 
chosen four years hence assumes office. Four years after 1943 is 1947. 
There is no general election of county officers in 1947. 

What the legislature probably meant was that at the 1942 general elec
tion a successor should be elected to assume office in January, 1943, at which 
time the term of the appointee comes to an end. The act is 80 construed. 
Your inquiry is, therefore, answered in the affirmative. 

February 27, 1942 

61 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

768-C 

Unorganized-Officers-Clerk'a Salary-Increasing under racts atated-L. 
41, C 169, Art. I , § 11, Subd. 11; L 41, C 295; M41 § 3156-1(11), subd. 11; 
(MS41 § 120.11). 

Commissioner of Education. 

Facts 

Laws '41, Chapter 296, fixing the salat'ies and clerk hire of county 
officers in counties of a class which includes Cass County. It is provided by 
Section 8 of that act: 

"The salary of the superintendent of schools of any such county 
shall be $1,000 per annum." 

and by Section 9 thereof: 

"The salary of the clerk of the school board for unorganized ter
ritory for any such county shall be $800.00 per annum and he shall be 
allowed not to exceed $600.00 per annum for clerk hire." 

Laws '41, Chapter 169, Art. I, Section 11, subd. 11 (Mason's Supp. '41, 
Section 3156-1(11), subd. 11) , empowers the state board of education, 

u ••• to enter into contracts with the United States Department 
of the Interior for the education of Indians in Minnesota, to receive 
grants of money from the f ederal government, and to disburse the same 
in accordance with the terms of the contract and such rules and stand
ards as the state board of education may establish." 

It appears that the state board has entered into a contract with the 
federal government pursuant to this subdivision. Under this contract the 
state department of education receives from the f ederal authorities an annual 
grant of $120,000. This money is paid into the state treasury, and is dis
bursed among the various school districts under direction of the state board 
of education. It is intended to provide aid in lieu of taxes for schools enroll
ing Indians living on tax-exempt land. In some cases special services, such 
a8 nursery schools, hot lunches and the like, are provided. 
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In actual practice, the state department of education assists in the 
preparation and approval of a budget for each school to which it allows 
aid from this fund . These budgets are not always itemized. Sometimes a 
lump sum is given for "instructional expense," including "general control"; 
sometimes a specific allowance is made for 41general contro1." Amounts alIo. 
cated to "general control" are intended to be used for maintenance of the 
county superintendent's office. The department does not in any case disburse 
this money to any particular officer in a local school system. Funds are 
transmitted directly to the school board of each district for disbursement by 
that board, and are tl'ansmitted with the understanding that where the 
budget for that district is itemized the money wil1 be spent for the purposes 
specified. 

It appears that the superintendent of schools of Cass County r eceives 
a salary of $1,000 a nd that he acts as clerk of the school hoard for the 
unorganized territory. for which he receives $800 a year. The local authori
ties recognize the clerk's salary is inadequate, as managing the affairs of 
the unorganized territory and supervis ing the Indian schools is a full-time 
position. The school board of the unorganized territory is willing to pay an 
additional sum to its clerk out of f eder al funds earmarked for that purpose. 

Question 

Would it be possible for him (the county superintendent and clerk) to 
receive additional compensation for his services as clerk of the unorganized 
territory, the same to be paid from funds received by the unorganized t erri
tory from the United States Indian office through the state department of 
education? 

Answer 

We have serious doubt as to the power of the local board to increase the 
clerk's compensation beyond the amount fixed by Chapter 295, supra. If 
the federal authorities wish to employ the school dis trict clerk for some 
purpose not incompatible with his duties as such and are willing to compen
sate him for his services, he may accept such employment and compensation 
without forfeiting his office or v iolating any state law. That, however, is not 
the case here. There has been a grant of federal funds to the state for 
certain purposes. These funds have been paid into the state treasury. The 
suggested increase, if granted, would r esul t in the clerk's receiving com
pensation in excess of what the law allows. 

We f eel that before the school board in question may increase the clerk's 
salary in the manner indicated there should be legislation authorizing such 
action. Consequently, your inquiry is answer ed in the negative. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

November 21, 1941. 162-B 
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ELECTIONS 
BALLOTS 

62 
Absent voler's-Attesting witness-Postmaster acting as-Provision ree 

Quiring authentication by cancellation stamp mandatory - M40 § 601-
4(I)f, 601-4(I)i; (MS41 §§ 203.07, 203.10). 

Blue Earth County Attorney. 

Question 
Whether or not an absentee baUot signed by a postmaster as attesting 

witness, his signature not being authenticated by the cancellation stamp, 
may be received by the local election officials. 

Answer 

The absent voter's act provides a method whereby absent voters may 
cast their ballots by mail. The manner in which this privilege 'may be 
exercised is prescribed by law with elaborate detail. Among other things 
it is provided that there shall be an attesting witness. A postmaster is 
authorized to act as such. (Mason's Supplement 1940, Section 601-4(1)f, 
same as Minnesota Election Law Compilation, Section 203.07). This attest
ing witness is required to sign two certificates. One is designated "Voter's 
Certificate." After its execution it is enclosed in the "return envelope" which 
is thereupon sealed. Another , printed on the back "return envelope" is 
executed after the envelope has been sealed. If the local election officials, 
after comparison, find the signatures of the attesting witness on the voter's 
certificate and on the back of the return envelope the same, and if the post
master's signature is authenticated by his cancellation stamp, they endorse 
it received, and thereaiter deposit the marked ballots in the prepared ballot 
boxes. (Mason's Supplement 1940, Section 601-4(1)i, same as Minnesota 
Election Law Compilation, Section 203.10). 

The purpose of this provis ion is apparently to furnish the local election 
officials with proof that the absentee voter has not exhibited his marked 
ballot to anyone. 

It should be borne in mind that absentee ballots are marked in hospitals, 
in bedrooms, and in all sorts of private places where the opportunity for the 
commission of fraud or for violation of our statutory provisions designed 
to insure secrecy of the ballot are much greater than at a regular polling 
place equipped with election officials and often guarded by unofficial watchers. 

Your question r esolves itself into whether the r equirement that the 
postmaster's signature as an attesting witness be authenticated by his 
cancellation stamp is directory or mandatory. 

Directory provisions are not intended by the legislature to be disre
garded, but where the consequences of not obeying them in every particular 
are not prescribed, the courts mus t judicially determine them. If it appears 
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that noncompliance with the law would not result in preventing anyone from 
voting, courts are disinclined to set the election aside. 18 Am. Jur. 8S0, 
Section 224. Thus our court has held that the failure of the election judges 
to initial the ballots is not fatal. Truelsen v. Hugo, 87 Minn. 139. 

Our absent voter's act bas never been before our supreme court for 
consideration, although similar acts have been before the courts of other 
states. Sartwelle v. Dunn, 120 S.W. (2d) 130 (Tex.); Evans v. Reiser, 2 P 
(2d) 616 (Utah); State ex reI. v. Whatcom, etc., 83 P (2d) 346 (Wash.); 
State ex reI. v. Tucker, 143 So. 764 (Fla.); Hansen v. Lindley, 102 P (2d) 
1068 (Kan.). The general trend of these decisions is that a substantial 
compliance with the statutory regulations governing the transmission and 
delivery of absentee ballots is sufficient, and that noncompliance with 
purely directory provisions r elating thereto is not fatal. 29 C.J.S. 804. It 

has been held that the use of ink instead of a pencil in marking an absentee 
ballot is fatal. Whitacre v. Waggoner, 14 N.E. (2d) 22 (Ohio); Lester v. 
Fairbairn, 89 P (2d) 1091 (Cat). On the other hand a provision that absen~ 

tee ballots be placed in the ballot box has been held directory and not man~ 
datory. Seidschlag v. May, 2 N.E. (2d) 836 (Ill.) . 

All the reported decisions seem to deal with situations where the irregu~ 
larity was due to some act or omission by the election officials, and where 
the ballot has been actually cast. 

10 the case under consideration the irregularity took place before the 
ballot was cast. The failure of the postmaster to authenticate his signature 
as an attesting witness, with his cancellation stamp, was Dot due to any 
error or omission on the part of the election officials. Assuming it was an 
oversight on his part, the fault must be charged to the voter. He ought to 
have inspected the postmaster's authentication and made certain that there 
was a compliance with the statute before he mailed the return envelope. 

Granting that a technical noncompliance with statutory provisions by 
an election official will not necessarily invalidate an absentee vote, it does 
not follow that a failure by a voter to comply with the provision of the law 
which is expressly made a preliminary to the exercise by him of his right to 
vote by mail can be disregarded. 

U the provision under consideration is to be held directory, that holding 
would amount to telling the local election officials they might disregard one 
of the express provisions of the law. We do not believe the requirement in 
question can be nullified in this manner. To do so would be to increase the 
opportunities for fraud in absentee voting and to destroy one of the safe
guards placed around thiB method of voting by the legislature. 
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Accordingly you are advised that t he provision of Mason's Supplement 
1940, Section 601-4(1)i, same as Minnesota Election Law Compilation, Sec
tion 203.10, r equiring a postmaster's s ignature as attesting witness to be 
authenticated by his cancellation stamp, is mandatory and not directory, 
and that the local election official s may not r eceive an absentee ballot 
improperly authenticat ed by the attesting witness. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

J a nuary 29, 1942. 639-a 

63 
Names-Nominees by petition should be followed by words "nominated by 

petition"-(MS41 § 202.29). 

Lac qui Parle County Attorney. 

Question 

HWhether under Section 202.29, 1942 Minnesota Statutes, the words 
'nominated by petition' together with the party designation should 
appear on the ballot." 

Answer 

The law, namely, Section 202.29, Minnesota Statutes 1941, reads as 
follows : 

" After the name of each candidate nominated by petition shall be 
placed the words 'nominated by petition/ and such other designation as 
may be now permitted by law, except that the word 'non~partisan' shall 
not be placed after or t o desig nate any candidate not duly nominated 
at a primary election on t he non~partisan ballot." 

This statute requires the auditor to place the words unominated by 
petition" after the name of each candidate nominated by petition. It seems 
to me that the statute is very plain. 

October 14, 1942. 

64 

RALPH A. STONE, 
Assistant Attorney General. 

28-B-3 

Names-Placing names of candidates on who failed to file in time-Effect
M40 §§ 601-9( I)h, 601-11(2)c; (MS41 §§ 210.09, 212.31). 

Anoka County Attorney. 

Facts 

The town clerk of a certain township placed the name of a candidate 
for town office, who had failed to file within the time specified by Mason's 
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Supplement 1940, Section 601·11(2)c, on the official ballot. This candidate 
received a majority of the votes cast and was declared elected. 

Question 

Whether or not election of this candidate was invalid. 

Answer 

No. The general rule stated in 18 Am. Jur. HElections," Section 183, to 
the effect that irregularities in an official ballot due to error or mistake of 
an election officer do not vitiate the vote of an elector innocent of any wrong 
or default in the matter un less such irregularities have been declared by 
statute to be fatal to the validity of the election, or unless such irregulari
ties serve as distinguishing marks. In this r egard see Peabody v. Burch, 
89 P. 1016 (Kan.); Allen v. Glynn, 29 P. 670 (Col.); Bowers v. Smith, 20 
S. W. 101 (Mo.). Our statutes do contain a provis ion making the misprinting 
of a ballot a criminal offense, Mason's Supplement 1940, 601-9(1)h. You 
are, of course, in a pos ition to judge whether or not there has been a viola
tion of this section. 

March 25, 1941. 

65 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

434-B·2 

Name - \Vr iting in - Candidates - Maiden name - Counting-M40 §§ 
601-3(1)c, 601-6(10)k; (MS41 §§ 202.04, 206.50). 

Redwood County Attorney. 

Facts 

It appears that at a recent school election in your county two persons 
;'vere candidates for school district office, namely Elmer Becker, and Nellie 
Davis, who was also known as Mrs. Ray Davis and as Nellie Mann, her 
maiden name. Apparently they did not file affidavits of candidacy, for as we 
under stand your lett er their names were not printed on the official ballot. 
Voters wrote in the name of one or the other of these two candidates in 
the blank space provided on the ballot for the purpose. 

Both candidates were well known and had lived many years in the 
community. Mrs. Davis was known for many years as Nellie Mann. After 
her marriage 10 or 12 years ago to Mr. Davis she left t he community. Three 
months ago she returned and resumed her r esidence in the school district 
involved. 

Two ballots cast at the election were marked "Nellie Mann," instead of 
Mrs. Ray Davis, or Nellie Davis. 
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Question 

Whether or not these ballots should be counted as votes cast for 
Nellie Davis. 

Answer 

If the law was complied with the election judges appointed by the school 
board canvassed the baUots cast and submitted the SBme to the school board 
immediately after the close of the polls. Laws 1941, Chapter 169, Section 2, 
Subsection 1. After the judges have counted the ballots they are functus 
officio. They cannot r econvene and r ecount the votes. Opinion to Caldwell, 
June 2, 1941, copy enclosed. 

We have held that a person may adopt any name by which he desires 
to be known without legal proceedings, and may have his name printed 
on the ballot in the same way he signed his affidavit. Opinion., Selected 
Opinions relating to Elections 1928. 

Furthermore, the statute expressly permits a woman to use the prefix 
"Mrs." and the full name or initials of her husband before his last name 
when fi ling for office. Mason's Supplement 1940, Section 601-3(I)c found 
in election law compilation as Section 202.04. Clearly Mrs. Davis could have 
filed, and have had her name printed on the official ballot in either one of 
three ways, to-wit: "Nellie Davis ," "Mrs. Ray Davis," or " Nellie Mann." 
However, baving failed to file, and the voters having written her name on 
the ballots in each of three forms indicated, it is a close question whether 
all these votes should be counted for her. My personal view is that the 
election judges, taking official notice of facts known to them might properly 
have counted these ballots for her. 

The trend of recent supreme court decis ions seems to be in favor of 
counting ballots if the voter 's intention is ascertaina"ble, and his markings 
do not r ender the ballots susceptible of identification. Hanson v. Emmanuel 
297 N. W. 177, 749 (May 2, 19(1), Pye v. Hanzel, 273 N. W. 611. Mason's 
Supplement 1940, Section 601-6(10)k. The rule announced in Newton v. 
Newell, 26 Minn. 529 (cited with approval in reelection contest, Itasca Coun
ty, 178 Minn. 678, and in Sullivan v. Ebner, 196 Minn. 232, and said to be in 
accord with the great weight of authority by an article in 20 C. J., page 160, 
and in 18 Am. Jur. Elections, Section 195, page 311) , is that the ballot should 
be counted if the name written thereon "designates t he person intended to be 
voted for with r easonable certainty," or if it spells a word "idem sonans" with 
the candidate's true name. Thus the court in that case counted ballots for 
uNuwn" and 44Newten" as having been cast for UFrank H. Newell" but 
rejected those cast f or "Null," uNeden" and "W. Null." 

Ther e does not seem to be any decis ion squarely in point, and your 
question is one which a court might decide either way. However, our con
clusion is t hat the two ballots mentioned might properly have been counted 
as votes cast for Nellie Davis. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

July 2, 1941. 184-E 
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66 
Nam.es--Writing in-Use of stiekers-E«eet of irregularities. 
Rice County Attorney. 

Question 

lOll 

Is writing in names on ballots and the use of stickers by voters lawful! 

Answer 

The corrupt practices act does not apply to township elections. Come
sequently, stickers may be distributed at the polls. Danculovic v. Zim~r
man, 184 Minn. 370 . .iU.. m . s,J9~/,~, ~ '!lo30v.2./.2. 3.:l. rJJ:.. 

. AlA. c:;. .. 
The present incumbents of town offices pres'Q,mably were duly pro

claimed elected and thereafter qualified. Irregularities in their election would 
not necessarily invalidate the election. It is a policy of courts to give effect 
to the votes of qualified electors, regardless of the irregularities. Nelson v. 
Bullard, 166 Minn. 419. In a contest it would be necessary not only to show 
the irregularity, but also to show that the result of the election would have 
been different had the irregularity not occurred. 18 Am. Jur., elections, 
section 224. We cannot speculate on what the results of any contest insti
tuted at this time would be inasmuch as we have no way of knowing what 
facts would be established in the proceeding. However, we can advise you 
that the present incumbents of the offices in the township in question are 
entitled to exercise the duties of the offices held by them. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

March 5, 1941. 

67 
Use of other than ofliclal-M27 § 2799 ; (MS41 § 124.05). 
Department of Education. 

Facta 

484-B-2 

It appears that two candidates filed as candidates for board member 
and that the clerk prepared an official ballot carrying these two names and 
blank spaces where other candidates' names could be written in. On election 
day two other persons had a ballot printed almost identical but carrying 
their names. The unofficial ballots were counted and gave the candidates 
who had not filed a greater number of votes than the candidates who had filed. 

Opinion 

Our supreme 'court in Grimsrud v. Johnson, 162 Minn. 198, held that a 
provision of a former law (G.S. 1928, section 2799) requiring the printing of 
an official school election ballot !las directory merely, and that voters at 
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such elections us ing other ballots properly marked should not be disfran
chised. Two months later the legislature amended the law and added a 
provision reading, "and which said haUots so prepared by the clerk of said 
district shall be used to t he exclusion of all other ballots at such annual 
school meeting in the election of officers of said district." Laws 1925, Chap
ter 295, now found in Mason's Minnesota Statutes as Section 2799. 

This seems conclusive of an intention on the part of the legislature to 
reverse the rule announced by the supreme court. It is our opinion that 
unofficial ballots used at a school district election, whether properly marked 
or not, should not be counted. 

M. TEDD EVANS, 
Assistant Attorney General. 

June 4, 1941. ::;''ZC-7 

CANDIDATES 

68 
Hatch Act - Employees - County welfare board - Precluded from becom

ing candidate for office of township clerk or vil1age recorder-1B U.S.C.A. 
61-I. 

Attorney. Town of Great Scott. 

Question 

"Does the Hatch Act prohibit a person who is employed by the 
County Welfare Board from being a candidate for an office ~uch as 
Township Clerk or Village Recorder?" 

Answer 

The act mentioned approved August 2, 1939, Chapter 410, Section 12, 
added July 19, 1940, Chapter 640, Section 4, 54 Stat. 767, 18 U.S.C.A., Section 
61-1, r eads as follows : 

"(8) No officer or employee of any State or local agency whose 
principal employment is in connection with any activity which is financed 
in whole or in part by loans or grants made by the United States or by 
any F ederal agency shall (1) use his official authority or influence for 
the purpose of interfering with an election or a nomination for office, 
or affecting the r esult ther eof, or (2) directly or indirectly coerce, 
attempt to coerce, command, or advise any other such officer or employee 
to pay, lend, or contribute any part of his salary or compensation or 
anything else of value to any party, committee, organization, agency. 
or person for political purposes. No such officer or employee shall take 
any active part in political management or in po1itical campaigns. All 
such persons shall retain the right to vote as they may choose and to 
express their opinions on all political subjects and candidates. For the 
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purposes of the second sentence of this subsection, the term 'officer or 
employee' shall not be cons trued to include (1) the Governor or the 
Lieutenant Governor of any State or any person who is authorized by 
law to act as Gover nor, or t he mayor of any city; (2) duly elected heads 
of executive departments of any State or municipality who are not 
c1assified under a State or municipal merit or civil-service systemj (3) 
officer s holding elective offices." 

The person mentioned is employed by t he county welfare board. The 
county welfa re board has the administration within the county of old age 
ass istance, aid to the blind. and aid to d ependent children. All of the money 
expended for aid to the blind is furnished by the United States government. 
Half of the money for the other two species of ass istance is furnished by 
the United Sta tes. The employee of the welfare board appears to be cov
ered by this section. It is almost inconce ivable that a person who lends his 
name as a candidate for office would not seek to induce persons to vote for 
him. The lending of his name alone is intended to affect the result of the 
election. 

It ther efore appears t o us that the Hatch Act is intended to preclude an 
employee of the county welfare board from becoming a candidate for the 
office of town clerk or village recorder. 

October 21, 1942. 

CORRUPT PRACTICES ACT 

69 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

126-a-64 

Jr.' 

Application in general- (MS41 §§ 21 1.03, 211.08, 211.20, 211·.27) . 

Mankato City Attorney. 

Opinion 

A political committee has been or is being formed to promote and cam
paign for the adoption of a proposed ordinance for the enlargement and 
improvement of the airport and a similar committee has been or will be 
formed for the purpose of opposing the adoption of the ordinance. The 
fonowing will indicate the opinion of this office on the several questions 
submitted: 

1. It has her etofore been the holding of the attorney genera l that the 
Corrupt Practices Act applies t o activities of which the purpose is to secure 
the adoption or defeat of a constitutional a mendment (Select ed Opinions of 
Attorney General Relating t o Elections, Opinion 40) . By a parity of reas
oning, it would follow that the Corrupt Pract ices Act would apply to the 
activities of a committee formed for the purpose of bringing about or pre
venting the adoption of the airport ordinance. 
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2. As to whether it is necessary that the names of the per sons compos
ing any such committee should be filed with any officer, I do not find any sec
tion so r equiring. I t hink, however, that it would be well for the member s of 
the commit tee to meet and adopt a written statement of some character to 
perpetuate the evidence of the formation of the committee and t o preclude 
a ny charge that excessive expenditures had been made by any individual. 

3. As to how the campaign literature should be signed, this can best be 
answered by an illustration, e. g. : 'IPrepared and circulated by the Pro
Airport Ordinance Volunteer Committee, John Doe, Secretary, 100 Blank 
Street, Mankato, Minnesota, f or the purpose of promoting the adoption of 
the ordinance r elating to the enlargement and improvement of the Municipal 
Airport." 

4. As to whether a per son would violate the law by writing a letter to a 
newspaper stating his views on t he airport question, which letter he asks 
the newspaper to publish and which is accordingly published by the news
paper . 

Minnesota Statutes 1941, Section 211.08, provides : 

"Any person · • ·who shall publish · •• otherwise than in a 
newspa per, as provided in section 211.03, • • • any publication t ending 
t o influence voting at any primary or election which fails to bear on 
the face thereof the name and address' of the author· • • shall be 
guilty of a misdemeanor· ••. " 

Giving this statute a liter a l application, it would seem to forbid an 
individual from causing such a let ter , s igned only with the word "Ta xpayer" 
or "Subscriber," to be published. But I am loath to hold that the legislature 
intended to forbid such an act by an individual citizen or to bar the news
paper from publishing such a let ter. A newspaper ought to be free to publish 
the sentiments of its subscribers as a matter of news. or t o comment on the 
same editorially. The newspaper could undoubtedly publish in its editorial 
columns an editorial stat ing that it had received a letter from one of its 
subscriber s or a taxpayer, quote the letter so received and comment on it, 
and it would not violate any law in so doing. 

I decline to apply this law literally. To do so would be to r estrict, in 
some degree, the freedom of the press. Another s ituation would be pre
~ented if such letters were used intentionally and syst ematically as a subter
fuge to avoid compliance with the law r equiring newspaper advertis ing to 
be labeled as such. Minnesota Statutes 1941, Section 211.03. 

6. As t o the filing of a statement of expenses by the committee, I 
believe that this is answered by the following provision contained in Minne
sota Statutes 1941, Section 211.20 : 

"Statements sha ll a lso be made by any other political committee 
showing the total amount of receipts and disbursements, and for what 
purpose such disbursements were made. Such statement shall be filed 
with the auditor of the county in which such committee has its head
quarters within 30 days after any primary or election." 
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6. I find no limitation placed on the amount which may be expended 
by a committee opposing or favoring such an ordinance, but, of course, no 
expenditures may be made except for purposes permitted by the Corrupt 
Practices Act. 

70 

7. Minnesota Statutes 1941, Section 211.27, provides 88 follows: 

f'No corporation doing business in this state shall payor con
tribute, • • • directly or indirectly, any money • • • to any politieal 
party, organization, committee, or individual for any political purpose 
whatsoever, •• -." 

October 14, 1942. 

RALPH A. STONE, 
Assistant Attorney General. 

627-B-1 

Transporting voters to polla-Wearing tags showing person voted-VoluD
teering to relieve person going to vot&-<MS41 § 211.14). 

City Attorney, Owatonna. 

Question 

1. Whether on election day the League of Women Voters may dis
tribute to persons who have voted tags with the words printed thereon: 
ul have voted, have you?" The purpose of the League in 80 doing is to get 
the voters to go to the polls and vote. The League does not favor or promote 
the campaign of any particular candidate. 

Answer 

Issuing and distributing such tags would not violate the spirit or intent 
of the Corrupt Practices Act. However, the tags should not be distributed 
by the election judges or clerks or inside the polling place. They may be 
distributed outside the polling place. They would not in my opinion come 
within the meaning of the words "political badges, buttons, or other insignia" 
as used in Section 211.14 Minn. Stat. 194!. 

I find no statute prohibiting a person from volunteering to relieve a 
girl whose duty it is to answer telephone calls during the time when she 
wishes to go to the polls to vote. Such an employee, however, is entitled to 
time to go to the polls. 

. Question 

-: 2. Whether 'the League of Women Voters have the right to convey 
voters to the polls. 

.Answer 

This office over a period of years has held that the language of the 
statutes· absolutely probibits the furnishing of transportation to voten by 
whomsoever furnished. 
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Opinion issued March 10, 1931, held that the statute 14forbids any person, 
committee or organization conveying or furnishing a vehicle for the convey
ance of voters to the polls," and wherein it is further stated that it made 
no difference whether the person conveying the voters was a candidate or not. 

71 

Under date of October 27. 1920, this office wrote: 

liThe attorney general has been and now is of the opinion that the 
section cited intends and does absolutely prohibit the furnishing of 
transportation to voters whether it is furnished by friends and relatives 
and whether for a compensation or as a donation. This applies to per
sons who are not candidates and are not in any way connected with 
the candidate for office •••. " 

October 21, 1942. 

RALPH A. STONE, 
Assistant Attorney General. 

627-L 

Filing Expen.e-Candidates-Accounts-Corrupt Practices Act-Appllcabll. 
ity to municipal primary elections-M40 § 601-10(1)jj L 41, C 61; (MS41 
§ 211.20). 

City Attorney, South St. Paul. 

Question 

Whether or not Mason's Supplement 1940, Section 601-10(1)j, which 
requires the filing of expense accounts by candidates, applies to candidates 
for municipal office at the approaching primary and election in South St. 
Paul, which is a city of the fourth class. 

Answer 

'Ve have heretofore held that the legislature by changing the dates for 
filing such expense accounts at its 1939 session intended to except candi
dates for municipal office from the operation of this section. 

The 1941 legislature amended the section cited. It added a provision 
requiring candidates for nomination or election in cities of the first class 
to file as ther ein specified. The amendment does not refer to cities of other 
classes or to villages. Laws 1941, Chapter 61. 

Clearly the legislature intended this provision to apply only to candi
dates in cities of the first class. It follows that candidates for municipal 
office in your city are not subject to the provisions of said section 601-10(1)j. 

March 10, 1941. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

627-B-8 
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FILING 

72 
Affidavit of' candidacy-Must be signed and sworn to by candidate--Dllty of 

auditor in case of illegal filing-(MS41 §§ 202.08, 205.78). 
Itasca County Attorney. 

Faets 

On July 30, 1942, the last day for filing of candidates' affidavits for the 
primary election to be held September 8, 1942, one Mr. S came into the 
county auditor's office and signed an affidavit in his wife's name "submitting 
his wife as a candidate for the office of county superintendent of schools"; 
Mrs. S. had been in the auditor's office on July 28 and told the auditor's 
cJerk of her intention to file on July 30; by r eason of illness in the family, 
Mrs. S was unable to go to the auditor's office on July SO to make and file her 
affidavit of candidacy; she, believing that the auditor's office already knew 
of her intention, told her husband to go to the auditor's office and sign her 
name to the affidavit of candidacy; the affidavit of candidacy which was filed 
for Mrs. S was never signed by her, and never sworn to by her. 

It appears that only one other candidate filed, so there will be no primary 
election contest, and the names of both candidates will go directly upon the 
general election ballot if the filing above described be held legal. 

Opinion 

Every affidavit of candidacy must be signed and sworn to by the candi
date personally. This filing of an affidavit to which the husband signed his 
wife's name and which was not sworn to by the wife was of no validity. 

It is the duty of the county auditor to disregard the attempted filing 
and omit the n.ame of the candidate from the general election ballot. If the 
auditor should, nevertheless, indicate his intention to put the name on the 
baUot, he could be r estrained by action. 

The policy of the au'ditor .should always be: where a filing is clearly 
illegal, omit the name from the baUot; where there is merely some irregu
larity about the filing, not amounting to a fatal defect, put the name on. 
Any reasonable doubt should be resolved in favor of the applicant. In any 
case, any party adversely affected may contest the decision of the auditor 
by proper court proceedings. See Minnesota Statutes, Sections 202.08, 
205.78. Of course, in the event of such proceedings, the auditor would have 
to follow the order of the court. The law does not require the auditor to 
give the interested parties formal notice of his intention in such cases. His 
only legal duty in that connection is to prepare a sample ballot and to file, 
post or publish it, as the applicable statute may require. It is incumbent on 
the candidates to examine the sample ballot if they wish to check it in any 
particular. However, where a filing is rejected the applicant should be 
promptly informed of the r eason, and in any case where there is a contro
versy over the omission or inclusion of a candidate's name on a ballot, it is 
advisable for the auditor to give the persons directly affected prompt infor-
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mation 8S to what be proposes to do, 80 that they may take legal action if 
they wish before the regular ballots are printed. Of course, such informs· 
tion should be given impartially to all parties concerned. 

I think in this instance the defect in the filing is clearly fatal. 80 the 
county auditor should reject it and return the filing fee. If the would·be 
candidate accepts return of the filing fee, of course she bas waived any 
right she might have to claim a plllee on the ballot; if she does not accept 
a return of the filing fee, she has an opportunity to a88ert her rights in a 
court action. 

There is no way in which the applicant could rectify the defective afti
davit at this time. She could not file another affidavit properly signed and 
sworn to, as the time for filing bas elapsed. 

August 6, 1942. 

RALPH A. STONE, 
Special Assistant Attorney General. 

911-1 

JUDGES 

73 
Vlllag_Not separated for eleetlon pur_Memben of CouDcll .han be 

judg_M40 § 601-6(6); (M841 § 205.4li). 
Renville County Attorney. 

Facta 

Muon'. Mlnneoota 1940 Supplement, Section 601-8(6)0, reads In part 
a. follows! 

"In villages having but one district, and not included in any town, 
the memben of the council shall be judges, subject to the qualificatlolll 
and restrictions provided for members of town boards in like cases.~' 

Queatlon 

The vlUage of Hector In your county "U but one district. Whether the 
memben of the council of this village can' act as J~dge8 of election. A doubt 
arises in your mind by reason of the use of the language '4and not included 
In any town." 

Anawer 

It is my opinion that the words" "not included in any town" mean ~ot 
included in any town for election purp08e~" Qr Unot included in any town 
election district.JJ 

Hence, if the village of Hector is a separate ejection district from the 
town in which it is located, the members of the village council should .serve 
as judge. of election, they being otherwise qualified ~d the vUlage contain
Ing but one district. 
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On the other band, if the ·village of Hector is not a separate election 
distriet from the town in which it ia located, but for election purpose. is 
still a part of the town, then the controlling section of the law is Section 
601-6(6), Mason's Minnesota 1940 Supplement. 

The law originally read 'land not included in any town district"-mani .. 
festly meaning in any town "election" district. I still attribute that meaning 
to these worda even though the word "district" was dropped in the 1989 
codification of the election laws. 

Confusion and doubt would arise as to the selection of judges in villages 
not 80 separated if any other meaning were given to this language. This 
construction is further fortified by the fact that, in a' town which containa a 
village not separated for election purpos-es, the town. board determines the 
election dis triets. If the town board haa authority to district the town, that 
board should also have authority to determine the election officers in the 
manner prescribed by law. The doubt which you have expressed concernine 
the meaning of the law disappears when given the construction which I 

• have placed upon it. 

August 19, 1942 •.• 

JUDGES AND CLERKS 

74 

RALPH A. STeNE, 
Assistant Attorney General. 

188·H 

Ballot Judg&-F.ther·in·I.", of C.ndld.te--CItI.. of the fourth .1.
(MS41 §§ 206.46, 206.61). 

City Attorney, Stillwater. 

Queotlon 

Whether a member of the city council Is eligible to the oftloe of ballot 
'iudC'!. 

AlUlwer 

1. Your inquiry &8 framed relates only to "ballot judge." I do not 
think that it is intended to so limit th~ question. "Ballot judges" strictly 
apeaklng, are not appointed In cities of the fourth class. (See Beetlon 206.66.) 
You will note that this section which relates to ballot judges provides that 
their appointment is authorized only In cities of the first, second' ahd third 
c1as8e8. 

The appointment of regular judges of election is governed by Section 
206.46, Minnesota Statutes 1941 (Laws 1989, Chapter 8~6, part 6, Chapter 6, 
Section 2-Mason's Minnesota Statutes, 1940 Supplement, 601~(6)a). 

I.do not Jlnd that the previous history of tbia ,statute throws any light 
-on -the question to be considered. - ; : 
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Section 205.46, Minnesota Statutes 1941, which must be construed in 
order to answer your question, reads as follows: 

"205.46. JUDGES IN MUNICIPALITIES EXCEPT CITIES OF 

THE FIRST CLASS. The council of each municipality, except cities of 
the first class, at least 25 days before any election, shall appoint three 
qualified voters of each district therein to be judges of election. In vil
lages having but one district, and not included in any town, the members 
of the council shall be judges, subject to the qualifications and r estric
tions provided for member s of town boards in like cases. In cities of the 
first class judges and clerks shall be appointed by the city clerk at least 
26 days before an election from a list of qualified voters in each district 
certified by the civil service commission of the municipality. At least 
60 days before an eJection the civil service commission shall receive 
applications on verified forms prepared by it from persons qualified to 
act as such judges and clerks in which application the applicant shall 
state his party affiliation, and the commission shan conduct such inquiry, 
investigation, and examination as it deems necessary to establish the' 
qualifications of the applicants. The commission shall set up such rules 
and regulations as it deems necessary for carrying out the provisions of 
this section. At least 30 days before an election such civil service com~ 
mission shall certify to the city clerk a list of such persons in each 
district who have satisfied the commission of their qualifications to act 
as judges and clerks. The commission shall certify the names of two 
persons having the highest rating from each political party for each 
district. From this certified list the city clerk shall appoint three 
judges and two clerks provided that no more than two judges and one 
clerk shall belong to the same political party. If there be not two quali~ 
tied persons in each political party for each district, then in that event 
the commission shall certify those having the next highest rating with~ 
out regard to party affiliation in order that six persons may be certified 
for each district. Should the list certified by the civil service commis· 
sian not contain the names of sufficient qualified persons in each elec. 
tion district, the city clerk shall appoint a sufficient number of qualified 
voters of the district to act as such judges and clerks. Vacancies in 
the office of judges and clerks shall be tilled by the city clerk from the 
list certified by the civil service commission. The commission shan cer· 
tify additional names to the city clerk when the eligible list for any 
election district is exhausted. No two election judges or clerks, or both, 
shall reside in the same building. No two judges or clerks in any 
district shall bear the r elationship to each other of husband and wife, 
parent or child or brother or s ister, nor shall they bear that relationship 
to any candidate for election, or any officer or employee of such city. 
No city official or employee shall act as judge or clerk. Any person 
appointed as a judge or clerk under this section shan not acquire any 
right or status as a regular city employee. 

"This section shall not apply to any city of the first class while 
there is in effect a r esolution adopted within 60 days after the pa8sage 
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thereof by a majority vote of the governing body of the city electing 
not to accept or come under this section, in which event the council of 
such city of the first class shall appoint three qualified judges of each 
district therein to be judges of election. The council shall appoint the 
judges from that number of citizens who have made application therefor 
and the council may require that they des ignate their party affiliations 
thereon." 

You will note that this section is entitled uJudges in municipalities 
except cities of the first class," As a matter of fact, the greater part of the 
section relates to judges of election in cities of the first class. By combining 
the conditions relative to cities of the first class and provisions relative to 
other cities and villages all in one section, it is made difficult to determine 
just what provis ions apply to first class cities only. 

The language which is provocative of the question you submit is found 
in the following condition: "No city official or employee shall act as judge 
or clerk." A reference to the context in which these words are used is ·the 
only available guide to a determination of their application. Does the lan
guage last quoted mean that no city official or employee in cities of the first 
class shall be a judge of election, or does it mean that officials and employees 
in any city of any class may not be judges of election? 

The first three lines of the section under consideration clearly and 
expressly relate to municipalities other than firs t class cities. 

Lines 4, 6 and 6 of this section relate to villages having only one 
district. All the balance of the seetion~ in my judgment, relates to first class 
cities. 

Let us consider several sentences immediately preceding the words 
"No city official or employee shall act as judge or clerk." The statute has 
been concerned with the list of eligibles filed with the civil service commis
sion in first class cities. The fourth sentence preceding the doubt provoking 
language reads thus: "Vacancies in the office of judges and clerks shall be 
filled by the city clerk from the list certified by the civil service commission." 
Manifes tly this has reference to the judges and clerks in cities of the first 
class. The third sentence before the language under construction reads: 
"The commission shall certify additional names to the city clerk when the 
eligible list for a ny election dis trict is exhausted." This language also very 
clearly r efers to judgcs and clerks of election in cities of the first class. 

The second sentence preceding the language under construction reads: 
"No two election judges or clerks, or both, shall reside in the same building." 
Does the legislature at this point depart from giving its attention to judges 
of election in cities of the first class and refer to all cities '! 

The first sentence preceding said language to be constructed reads: "No 
two judges or clerks in any district shall bear the relationship to each other 
of husband and wife, ••• " etc. H er e again the last question asked above 
is pertinent. Is the legislature at this point departing from its considera
tion in cities of the first class? 
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Then follows the language which raises your question uNo city official 

or employee shall act as judge or clerk." But immediately following this 
sentence the legislature refer s again unquestionably to first class cities only 

in the last sentence which r eads; UAny person appointed as a judge or clerk 
under this section shall not acquire any right or status as a regular city 
employee." This clearly refers to the civil service status of judges of elec
tion in first class cities. And the following paragraph of the section relates 
entirely to first class cities. 

It would seem strange if the legislature intended to sandwich in between 
provis ions, all of which relate to first class cities, the language of the sen
tences above quoted with the intention that those sentences should relate to 
all cities. I can not so hold. 

Thus construing this language in the light of its context, it is my opinion 
that the words uNo city official or employee shall act as judge or clerk," 
do not apply to judges and eIerks of election in cities of the fourth class. 

Other portions of the election laws exhibit no legislative policy to 
prevent members of the governing boards of municipalities from serving 
as judges of election. Members of town boards are expressly made judges 
of election (Section 205.45 Minnesota Statutes 1941). In villages having 
but one district which are not included in any town, the members of the 
council shall be judges. (Section 205.46 Minnesota Statutes 1941). Another 
section of the statutes undertakes to define the eligibility of judges. See 
Section 205.51 Minnesota Statutes 1941, which reads as follows: 

UNo per son while receiving compensation from the United States, 
the state or from any county, any city of the first, second, or third 
classes, or from any village now or hereafter having more than 10,000 
inhabitants, as an officer or employee thereof, shall be eligible to serve 
as a judge or clerk at any election in this state where the laws provide 
for the payment of compensation to such judges and clerks for their 
services a s such; nnd no per son, who is the husband, wife, parent, child, 
brother, or sister of a candidate for an elective office, shall be eligible 
to serve as judge or clerk in any district in the s tate." 

Had it been intended to disqualify councilmen of cities of the first class 
from serving as judges of election, had there been any legislative policy to 
disqualify municipal officers from so serving, it should have been and proba
bly would have been stated in this section. 

Consequently I conch:ide that, there being no reason for their disqualifi
cation, the members of the city council may appoint judges of election from 
among their own number . 

Question 

2. "Can the father-in-law of a candidate for an office to be voted 
on at the general election be an election judgoel" 



ELECTIONS 117 

Answer 

In our . opinion such person can be an election judge. He is not related 
to the candidate either as "husband, wife, parent, child, brother or sister." 
(Section 205.51, Minnesota Statutes 1941.) Therefore, a person is not ineli· 
gible on that account. 

October 16, 1942. 

RALPH A. STONE, 
Assistant Attorney General. 

188-F 

JUDICIARY 

75 
District court Judges-Vacancy-No candidate in the primary election-May 

be Dominated by petition for a term of .ix yeara-Minn. eoost., Art. VI, 
§§ 4,10; Minn. Const. Art. VII, § 9; (MS41 §§ 202.26, 202.27). 

Hennepin County Attorney. 

Opinion 

Relative to the election situation in Hennepin County, created by the 
death of Judge Mathias Baldwin. 

Article VI, Section 4, of the State Constitution, provides that: 

". • • In each judicial district, one or more judges, 8S the legiala· 
ture may prescribe, shall be elected by the electors thereof. whose term 
of office shall be six years •••. " 

Since the decision ol the Supreme Court of this state in the case of 
Crowell v. Lambert. 9 Minn. 267. decided in 1864. it has been held that "A 
person elected judge ol probate. upon a vacancy happening. holds lor the 
full constitutional term ••• and not merely for the unexpired portion of 
his predecessor's term." The opinion further states that the court Ulook(s) 
in vain for any direct authority in the constitution for electing any judge 
for a shorter period," and that "there is no fair ground lor distinguishing 
between the judges of probate and the supreme and district judges. so far 
as regards this question." 

It is therefore clear that the successor to Judge Baldwin will be elected 
for a period of six years, and not for 'the unexpired portion of his term. 

Article VI, Section 10, of the State Constitution, reads as follows: 

Uln case the office of any judge shall become vacant before the ' 
expiration of the regular term for which he was elected. the vacancy 
shall be filled by appointment by the governor, until a successor is 
elected and qualified. And such successor shall be elected at the drat 
annual electiop that occurs more than thirty days after the vacancy shall 
have happened." 
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Article VII, Section 9, of the State Constitution, provides: 

"The official year f or the state of Minnesota shall commence on the 
first Monday in January in each year, and all t erms of office shall ter
minate at that time - • -." 

By r eason of aforesaid constitutional provisions, a successor to Judge 
Baldwin must be elected at the next November 3, election for a six year 
term beginning the first Monday in January, 1943. 

In the case of S tate v. Frizzell, 31 Minn. 460, 466, Justice Mitchell's 
opinion bolds: 

"That aU judges of the supreme and district courts, whenever 
elected, are now holding for a term of six years from the first Monday 
in the January next succeeding their election· • - ." 

As, in the event of a vacancy in the office of the judge of the district 
court, ther e is no constitutional provision or statutory enactment authorized 
thereby for filling an unexpired t erm by election, the candidate who is 
elected as a s uccessor holds for a term of six years ; and, because the consti
tutional provision, as construed in aforesaid opinion by Justice Mitchell, 
requires that all judges of the district court, whenever elected, shall hold 
office from the first Monday in January next succeeding their election, the 
candidate elected at the general election of November 3, 1942, cannot qualify 
except f or the term beginning t he first Monday of the succeeding January. 

Therefore, if the Governor makes an appointment to fill the vacancy 
caused by the death of Judge Baldwin, the appointee will hold the office of 
judge of the district court until a successor is elected and qualified. As the 
successor cannot qualify for any term except that beginning the first 
Monday in January of 1943, the appointee will hold until that date if the 
candidate elected then enters upon the duties of the office. 

Minnesota Statutes 1941, Section 202.26, reads as follows : 

'INo nomination for any office shall be made either by petition or 
otherwise within 30 days before the time of holding a general election, 
except nominations to fill a vacancy in a nomination previously made, 
or to nominate a candidate for an office in which a vacancy has occurred 
and for which no person is a candidate." 

As there are no nominees for t he office in question, it is apparent that 
the candidates ther efor may be nominated by petition in accordance with 
Minnesota Statutes 1941, Section 202.19. As there was no candidate in the 
primary election for the position held by Judge Baldwin, such nominating 
petition m ay be s igned by any elector r esident within Hennepin County, and 
should be filed not later than the third Tuesday prior to election day, which is 
October 13, 1942. Minnesota Statutes 1941, Section 202.27. Petitions for a 
judicial district office shall be signed by 5% of the entire vote cast in any 
such district at the last preceding general elect ion, provid~d that the number 
of s ignatures r equired for any judicial district office shall not exceed 600. 
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In the matter under cons ideration, the name of the office should be desig
nated separately on the india tint ballot as one created by vacancy and for 
a s ix year term beginning on the first Monday of January. 1943. The names 
of the candidates nominated by petition ther efor should be pJaced on the 
ballot in the usual manner. 

J. A. A. BURNQUIST, 
Attorney General. 

October 1, 1942. 184-D 
~d-..;:. 

76 
District court judges-Vacancy-No election (or short term-U. S. Const., 

17th Amend. , Minn. Const., Art VI, § 10; Minn. Const., Art. VII, § 9; 
(MS41 § 205.05) . 

Secretary of State. 

Question 

Whether filing should be accepted at the primary election for a so-called 
short t erm for the office of District Judge, to succeed one of the present 
judges who was appointed to fill a vacancy. The short term for which the 
applicant des ires to file would begin upon the determination of the result 
of the general election to be held November 3, 1942, and would end on the 
first Monday in January, 1943, when a successor elected for the regular term 
would take office. 

Answer 

The case is governed by Section 10 of Article 6 of the State Constitu
tion, which r eads as follows : 

'lIn case the office of any judge shall become vacant before the 
expiration of the r egular term for which he was elected, the vacancy 
shall be filled by appointment by the governor, until a successor is 
elected and qualified. And such successor shan be elected at the first 
annual election that occurs more than thirty days after the vacancy 
shall have happened." 

As far as I can discover, this is the first time the question of a short 
term has been raised in the case of a District Judgeship. However, by 
several previous opinions of the Attorney General it has been held that there 
is no short term in the ca se of a Probate Judge. This ruling was based on 
an early decision of the Supreme Court handed down in 1864, Crowell vs. 
Lambert, 9 Minn. 283 (Gil. 267), in which it was determined that when a 
Probate Judge is elected at a gener al election to succeed one appointed to 
fi ll a vacancy, the election is for a full new term, not for the unexpired 
portion of the term in which t he vacancy occurred. 

The court in t hat case did not expressly pass upon the question whether 
the new term of the elected judge would begin immediately after election or 



120 ELECTIONS 

on the first Monday in January following, as in case of a regular term. 
Seetion 9 of Article 7 of the State Constitution provides that the official 
year for the State of Minnesota shall commence on the first Monday in 
January in each year, and all terms of office shall terminate at that time. 
The previous opinions of the Attorney General above mentioned took the 
view that this provision would govern in the case of a Probate Judge elected 
for a full term after a vacancy as well 8S in the case of one elected to take 
office after the expiration of a regular term, there being no provision in the 
Constitution for an elective term beginning at any other time. The conc1u~ 
sion necessarily followed that when a judge was appointed to fill a vacancy, 
he would bold office until his elected successor qualified on or after the first 
Monday in January following, and that there could be no election of a 
Probate Judge for a short term. 

As a matter of fact, this conclusion was in accordance with the under
standing and practice which had prevailed without question from the time 
of the decision of the case of Crowell vs. Lambert in 1864 until 1936, when 
a United States Senator from Minnesota was elected for the short term 
following a vacancy, giving rise to the idea that there would likewise be a 
short term to be filled by election in the case of a judgeship. However, 
there are some significant differences between the provisions of the State 
Constitution above quoted relating to the .filling of judicial vacancies and 
the provisions of the United States Constitution governing the filling of a 
vacancy in the office of United States Senator. As to the latter, the Seven
teenth ' Amendment to the United States Constitution contains the follOwing 
provision: 

"When vacancies happen in the representation of any state in the 
Senate, the executive authority of such state shall issue writs of election 
to fill such vacancies: Provided, that the legislature of any state may 
empower the executive thereof to make temporary appointment until 
the people fill the vacancies by election as the legislature may dir.ect." 

Acting under the authority thus granted, the Minnesota leg~slature 
enacted Minnesota Statutes, Section 206.06, reading as follows: 

('Upon failure to choose a senator in congress or upon a vacancy 
In said office the vacancy shall be filled for the unexpired term at the 
foll.o~ng biennial state election, provided said vacancy occurs not leiS 
than 60 days prior to the date of the primaries for nominating candi
dates to be voted' for at such election, otherwise at the~ biennial state 
election next following. Pending such election the governor shall make 
a temporary appointment to fill the vacancy, and the person 80 appointed 
shall serve until the election and qualification of the person duly elected 
to fill such vacancy." 

It Is eJear that under thee. provisions of the Federal Constitution and 
the Minnesota Statutes, when a vacancy occurs in the office of United 
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States Senator under eertain conditions as to time, an election is required 
to fill the remainder of the unexpired term, whether it be long or short, 
whereas under the provisions of the State Constitution relating to judicial 
vacancies an election is not held for the unexpired portion of the term in 
which the vacancy occurred, but for a full new term. 

All things considered, I concur in the conclusion expressed in the previ
ous opinions of this office, to the effect that there is no short term to be 
filled by election in the case of a vacancy in the office of Probate Judge. 
The same rule would necessarily apply to a District Judgeship, which is 
governed by the same provisions of the State Constitution. Accordingly 
you are advised that a filing for a short term for the office of District Judge 
in which a vacancy has occurred is not authorized and should not be accepted. 

July 27, 1942. 

77 

J. A. A. BURNQUIST, 
Attorney General. 

184-D 

Supreme Court Justices--Vacanciea ailed. b7 appointment-Term-Nomlna
tions by petition-BaUot-Minn. Const., Art VI, § 10j Minn. Const., 
Art. VII, § 9; (MS41 § 202.23). 

Secretary of State. 

Questions 

" I. What effect dQes the vacancy in the office of Associate Justice 
of the Supreme Court created by the death of Justice Royal A. Stone 
have upon the nominations made for the office of Justice of the Supreme 
Court at the primary election September 8, 1942? 

"2. Can the name of candidates for the office created by that 
vacancy be placed upon the ballot by petition "I 

uS. What effect does the retirement of Justice Andrew Holt &8 of 
October 6, 1942, have upon such nominations 1" 

Answer 

1. Justice Stone was one of the four nominees elected at the September 
8, 1942, primary for the two six-year terms of Associate Justices beginning 
on the first Monday of January in 1945. He died on the 18th of this month. 
A nonpartisan nomination vacancy was thereby created. Ordinarily in such 
circumstances the person receiving the next highest number of votes for tbe 
ofli~ involved becomes a candidate in the place of the deceased. Minneaota 
Statutes 1941, Sectjon 202.23. 

That must be the bolding with r·e1erence to the situation concerning 
which you inquire unless it be held that the death of Justice Stone eUm .. 
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inated one of the above mentioned six-year terms beginning on the first 
Monday of January, 1943, and created a new t erm beginning immediately 
after the next general e~ection. 

The only case called to my attention that creates any doubt in the matter 
is that of Crowell v. Lambert. 9 Minn. 267, decided in 1864. The Supreme 
Court held in that case that Us person elected judge of probate, upon a 
vacancy happening, holds for the full constitutional term· •• and not 
merely for the unexpired portion of his predecessor's term." The opinion 
further states that the court "looks in vain for any direct authority in the 
Constitution for electing any judge for a shorter period," and that "there is 
no fair ground for distinguishing between the judges of probate and the 
supreme and district judges, so far as regards this question," 

From the statements in that decision it appears that the court assumes, 
although it does not so specifically hold, that the elected judge may enter 
upon his duties in November immediately after his election; that his full 
term may begin from that date and that his holding over two months from 
November to January after expiration of his term and before the beginning 
of his successor's term "is not so great a s to be a fraud upon the constitu
tional limitation of the term." 

However, since the decision in 9 Minn. 267, the Constitution of the 
State has been amended with respect to the beginning and terminating of 
terms of office. Article 7, Section 9, which was adopted a s a consti tutional 
amendment by the people at the election of 1883, provides: 

"The official year for the State of Minnesota shall commence on the 
first Monday in January in each year, and all terms of office shall 
terminate at that time; * * • ," 

The opinion of Justice Mitchell in the case of State v. Frizzell, 31 Minn. 
460, 466, written the first year after the adoption of said amendment, holds: 

"That all judges of the supreme and district courts, whenever 
elected, are now holding for a term of six years from the first Monday 
in the January succeeding their election · •• ," 

By reason of said constitutional amendment and the decisions of the 
Supreme Court above referred to, it is apparent that the elective term of a 
Justice of the Supreme Court begins on the first Monday in January after 
his election and continues for a period of s ix years from that date and that 
no provis ion has been made in the Constitution for an election to fill any 
unexpired term of a Supreme Court Justice, 

However, in Article 6, Section 10, of the State Constitution, prOVISIon 
is made for the filling of a vacancy in the Supreme Court by the Governor. 
The section 80 providing reads as follows: 

IIIn case the office of any judge shall become vacant before the 
expiration of the regular term for which he was elected, the vacancy 
shall be filled by appointment by the governor, until a successor is 
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eJected and Qualified. And such successor shall be elected at the first 
annual election that occurs more than thirty days after the vacancy 

shall have happened," 

By r eason of the above quoted Article 7. Section 9, adopted 8S a conw 

stitutional amendment in 1883 and after the decision in 9 Minn. 267, a suc
cessor of a Supreme Court Justice elected after the happening of a vacancy 

cannot assume office until the first Monday in the January following his 
election. Ther efore, if the Governor makes an appointment to fill the present 
vacancy which occurred more than 30 days before the general election, the 
appointee may hold the office only until the first Monday of January next 
succeeding the election. 

Therefore, in answer to your first question you are advised that in my 
opinion the vacancy in the Supreme Court caused by the death of Justice 

Stone does not cr eate a new elective term beginning immediately after the 
next general election; that a successor to the late Justice Stone should be 

elected at the next N ovember general election for a term beginning the first 

Monday of January, 1943, and that by reason of the vacancy caused by his 

death the next candidate in number of votes below the four original suc
cessful nominees becomes the nominee to fill the nomination vacancy in 

question. 

2. Because of the statutory provis ion heretofore referred to, that in the 
event of a vacancy in a nonpartisan nomination, the next highest candidate 
in number of votes shall be the nominee and in the case now under consid
eration such a nominee is available, there is now no such vacancy in the 
nominations f or the Supreme Court as will permit the filing by petition of 
candidates for the two offices to be fined. Your second question is therefore 
answered in the negative. 

3. Your third question pertains to the effect of the retirement of 
Justice Andrew Holt as of October 6, 1942. As this retirement will take 
place less than 30 days prior to the general election and his term expires 
on the first Monday in January, 1943, the r etirement of Justice Holt on the 
date you have m entioned will have no effect on the nominations made at 
the last primary election for the term beginning at the expiration of the 
one for which he was elected and will not permit the nomination by petition 
of a candidate for the unexpired portion of his term. 

However, on October 6, 1942, there will be a vacancy in the Supreme 
Court by reason of Justice Holt's r et ir ement that may be filled by the Gov
ernor. Such appointment if made will entitle such appointee to bold the 
office until the first Monday in January, 1943. 

September 21, 1942. 

J. A. A. BURNQUIST, 
Attorney General. 

184-D 
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NOMINATION 

78 
Party CandidatM-By petition where regular nommatloM tan for Jack of 

required vot&-Voten at primary may not sien petition if other eandi· 
dates for same office were nominated-May sign if no nomlnatlona 
were made at primary-Place and time of llinl' petition-Party dee· 
Ignation of candidate&-(MS41 §§ 200.08, 202.19, 202.20, 202.21, '202.22, 
202.28, 202.24, 202.25, 202.26, 202.27, 205.72). 

Secretary of State. 

Faeta 

The Democratic candidates for representatives in Congress failed to 
receive enough votes for a regular nomination at the recent primary election, 
as required by Minnesota Statutes 1941, Section 202.24 (MaBon's Supplement 
1940, Section 601-S(S)e). 

Question 

1. Is a voter who voted the Democratic Party ticket for the office of • 
Representative in Congress at the September 8, 1942, Primary Election now 
eligible or qualified to sign a nominating petition of candidate for Represen· 
tative in Congress to appear on the 1942 General Election ballot? 

All8wer 

Minnellota Statutell 1941, Section 202.21 (Mallon's Supplement 1940, 
Section 601-8(S)b) provides: 

UNo person who has voted at a primary shall be eligible as a peti
tioner for any nomination to an office for which nominees were voted 
upon at such primary." 

Under this provision, if in a given congrellsional district one or more 
political party candidates for representative in Congress were voted upon 
and nominated at the primary election, every penon who voted at that 
primary, whether he voted for such a nominee or not, ill disqualified from 
signing a petition for the nomination of any other candidate for repre8en
tative in Congres8. If no nominations for representative in Congress were 
made at the primary election in the distriet, persons who voted at the pri
mary are free to sign such a petition. 

The fact that no n'ominations for Congress were made at the primary 
on the Democratie tieket because of failure to poll the requisite vote does 
not make the persons who voted that tieket eligible to sign a nominating 
petition. They are none the less disqualified from signing a petition if a 
nomination for Congres8 was made at the primary in some other party 
column. The language of the law is plain. It makes no exeeption of sueh 
voters. 
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That no such exception was intended is indicated by the fact that Section 
202.24, above mentioned, expressly provides that candidates of the party 
failing to receive the r equisite vote at the primary shall be eligible for 
nomination by petition, thus expressly excepting such candidates from the 
effect of the provisions of Minnesota Statutes 1941, Section 202.19 (Mason's 
Supplement 1940, Section 601-3(3», prohibiting generally the nomination by 
petition of persons who were candidates at the primary for the SBme office. 
However, Section 202.24 does not remove the bar of Section 202.21, above 
quoted, against the signing of petitions by persons who voted at a primary 
where nominations for the office were made. If the legislature had intended 
to remove that bar it would have said so in express language, as it did with 
respect to the candidates. 

Again, in Minnesota Statutes 1941, Section 202.23 (Mason's Supplement 
1940, Section 601-3(3)d), relating to the filling of vacancies occurring after 
nominations have been made, it is expressly provided that in certain cases 
voters of political parties who participated in the primary shall be eligible 
to sign nominating petitions. That provision has no direct application t o 
the present case, but it furnishes another instance of an express exception 
precluding exceptions by implication, and making it clear that the general 
provision disqualifying primary voters from signing nominating petitions 
must be applied in all cases except as otherwise expressly provided. 

. The foregoing conclusions are in accordance with previous opinions of 
the Attorney General of long standing. See 1912 Report No. 300, 1918 Report 
No. 286, and 1922 Report No. 268 (also found in Attorney General's Opinions 
on Elections, 1928 Edition, Nos. 146, 147, and 144). 

In opinion No. 300, 1912 Report, above cited, the writer said: 

liThe evident purpose of this statute is to make it possible to rely 
upon the records of the primary election to determine whether the peti
tioner has disqualified himself from participating in any further nom
ination of candidates. The statute provides that the register of voters 
shall indicate whether a person whose name appears there has voted at 
the primary or not. Such regist er does not indicate whether the voter 
obtained the ballot of one party or of another, or whether the ballot 
which he voted was a blank in whole or in part. The statute disqualifies 
a voter as a petitioner not because he has voted to nominate a candidate 
for that particular office, but because he has participated in the primary 
election at which a candidate for that office was nominated, and in which 
nomination he may have participated." 

The statutory provis ion in question is the same as when this opmlon 
was written. It is clear that the above quoted statement is a correct inter
pretation of the law, and that it applies in the present ease, even though no 
primary nominations were made on the Democratic ticket. 

It should be noted that the provision of Section 202.21 under considera
tion disqualifies primary voters from signing nominating petitions only for 
an office for which nominees were voted upon at the primary. As before 
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stated, if no nominations for representative in Congress were made at the 
primary in a particular district, persons who voted at that primary would 
be free to sign nominating petitions for the office. The purpose of the law is 
to prevent voters from taking part in making more than one nomination, 
and to that end it prohibits those who might have participated in a nom· 
ination at the primary (whether they actually did so or not) from signing 
nominating petitions. However. where no nomination was made at the pri
mary the prohibition obviously does not apply. Hence, in any congressional 
district where there was no contest for r epresentative in Congress at the 
primary NCcept for the Democratic nomination, and where such nomination 
was abortive for lack of the r equired number of votes, all persons who voted 
at the primary are eligible to sign nominating petitions for that office. The 
fact that a person voted for a Democratic candidate would not disqualify 
him from signing a petition, because no such candidate became a nominee 
within the meaning of the statute. 

In such case the language, "that I did not vote at the preceding primary 
election," should be omitted from the oath to be taken by the s igners of 
nominating petitions prescribed by Minnesota Statutes 1941, Section 202.22 
(Mason's Supplement 1940, Section 601-3(3)c). However, 8uch omission is 
not permissible in a district where the Democratic nomination for Congress 
was nullified through shortage of votes but where there was a nomination 
after a primary contest on either or both of the other party tickets. In that 
case, as before pointed out, the law clearly disqualifies all those who voted 
at the primary from signing any nominating petition for a candidate for 
representative in Congress, because, for all that appears upon the election 
registers or poll lists, they might have participated in making a nomination. 

Question 

2. Is such a nominating petition for the office of Representative in 
Congress to be filed with the Secretary of State or with the County Auditor 
of the county wherein the candidate res ides? 

Answer 

Such a petition is to be filed with the auditor of the county where the 
candidate resides. Minnesota Statutes 1941, Sections 202.25, 202.27 (Mason's 
Supplement 1940, Sections 601-3(3)f, 601-3(3)h). If there is more than one 
county in the district, enough copies of the petition for the other counties 
should be prepared and presented to the auditor with whom the original is 
filed, to be certified and forwarded as provided by Section 202.25. It is 
incumbent upon the candidates or th.e petitioners, not upon the auditor with 
whom the original petition is filed, to see that the necessary copies are filed 
in the other counties of the district. 

Under Section 202.26 (Mason's Supplement 1940, Section 601-3(3)g), aU 
such petitions, both originals and copies, must be filed with the proper 
county auditors more than thirty days before the general election. This 
provision has been held to be controlling over the provision of Section 202.27, 
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that such petitions are. to be filed with the county auditor on or before the 
third Tuesday preceding the day of election. 1918 Attorney General's Report, 
Opinion No. 287 (1928 Election Opinions, No. 137); 1934 Attorney General's 
Report, Opinion No. 386j Johnson v. Holm, 198 Minn. 192, 269 N. W. 405. 
Since the general election this year falls on November 3, the last day for 
filing such petitions will be Saturday, October 3,· 

Question 

3. May the certificate of nomination of a candidate for Representative 
in Congress carry the political appeUation "Republican," "Farmer-Labor," 

"Democrat" ? 

Answer 

Minnesota Statutes 1941, Section 202.20 (Mason's Supplement 1940, 

Section 601-3(3)a), provides that a certificate of nomination (that is, a 
petition) shall state, among other things, the party or political principle 

which the candidate represents. In the case of a petition for the nomination 

of a Democratic candidate for Congress in a district where there were can· 
didatcs on the Democra tic ticket at the primary election but where no nom· 
ination was made because of insufficiency of votes, it is proper to designate 
the candidate as a Democrat, assuming that he belongs to that party. This 

is clearly authorized by the express provision of Section 202.24, f4 ••• such 
candidate of such political party may be nominated by petition· ••. " 

In the absence of any provision of law prescribing a method f?r g iving 
priority to a particular petition or otherwise limiting the number of peti· 

tions which may be filed in such cases, it must be assumed that any number 
of petitions designating the candidates as Democrats may be filed in a given 

district, provided they bear the required number of signatures. 

However , the fact that Democratic candidates may be nominated by 

petition in a case where no nomination was made at the primary on account 
of a shortage of votes does not open the door for petitions designating can· 

didatcs of other established political parties, unless they nre in t he same 

situation. Under Minnesota Statutes 1941, Section 205.72 (Mason's Supple~ 
ment 1940, Section 601~6 (7)1), any party having r egular standing as 
defined by Minnesota Statutes 1941, Section 200.08 (Mason's Supplement 

"'NOTE. State ex reI. Gallagher v. Erickson, 6 N. W. 2d 43 (decided Oct. 
16, 1942, after the foregoing opinion was written) , held that the r equirement 
for filing more than 30 days before election under Section 202.26 applies only 
to the original petition filed in the county of the candidate's r esidence, and 
that the certified copies may be filed in the other counties of the dis trict on 
or before the third Tuesday preceding election under Section 202.27. This 
overrules the contrary conclusion stated in the foregoing opinion and the 
previous opinions cited. 
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1940, Section 601-1(I)ee), is entitled to the exclusive .use of its party name 
to designate its candidates who are nominated in the regular way prescribed 
by law. Both the Republican and Farmer-Labor parties now have such 
standing. Hence in any district where those parties respectively have 
candidates for Congress who were nominated at the primary or who rued 
without opposition, the names of those parties may not be used to designate 
candidates in nominating petitions. 

No question is presented as to any particular case involving the use of 
petitions to nominate Republican or Farmer-Labor candidates for Congress 
at the coming general election, and nothing in this opinion should be con
strued as pertaining thereto. 

September 28, 1942. 

79 

CHESTER S. WILSON, 
Deputy Attorney General. 

28-B-8 

Party Candidate&-By petition where regular Dominationa fail for lack of 
required vote.. Filing certified. copies of petition-Candidate not entitled 
to have name on ballot when certified copies of petition have not been 
filed in proper time. (MS 41, §§ 20219, 202.24.) 

Hennepin County Attorney. 

Qu .. tione 

"1. By reason of the fact that neither candidate was nominated 
at the primary election by their respective failure to poll the requisite 
number of votes and that subsequent thereto neither candidate filed a 
nominating petition, was William J . Gallagher eligible for the Demo. 
cratic nomination by petition as a candidate for Representative in Con
gress for the Third Congressional District? 

"2. Assuming that William J. Gallagher was eligible for the 
Democratic nomination, did the Auditor of Hennepin County properly 
accept for filing the original petition and should he now place the 
candidate's name upon the india tint ballots in that county? 

"3. Assuming that the Auditor of Hennepin County properly rued 
the original petition and is now required to place the candidate's name 
on the india tint ballots in Hennepin County, should the Auditor of 
Hennepin County certify copies of the original petition if now presented 
to him after the expiration date for filing the petition, i.e. October 8, 
1942, and if certified, should the Auditors of the other counties com
prising the Third Congressional District accept them for filing and 
place the candidate's name on the india tint ballots in their respective 
counties 'T" 

Answers 

You are advised that in accordance with the OpInIOn of this office, 
addressed to the Honorable Mike Holm, Secretary of State, and dated Sep
tember 28, 1942, your first question is answered in the aftlrmative. 
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The prOVISion of Minnesota Statutes 1941, Section 202.24, relevant to 
the s ituation, when a candidate fails to receive a sufficient number of votes 
to be nominated, reads as follows: 

... .. in such case, such candidates of such political party may 
be nominated by peti tion as provided by sections 202.19 to 202.22, and 
the candidates of any such political party fa iling to receive such ten 
per cent of such vote shall be eligible for nomination under the terms 
of this provision •• *," 
It is our opinion that in the case under consideration, the words "such 

candidates" refer to Democratic candidates. Such candidates may file by 
petition, as there was no nomination by the Democratic Party at the primary 
election, and are not limited to those filing for the nomination in the primary. 

Ordinarily. by r eason of the provisions in Minnesota Statutes 1941, 
Section 202.19, '/a per son who has been a candidate for an office at the pri
mary election in any year shall not be eligible for nominat ion for the same 
office in that year by petition or certificate under the provisions of this 
section," However, under the provision in Section 202.24, in the situation 
now under cons idera tion "the candidates of any such political party failing 
to receive such ten per cent of such vote shall be e ligible for nomination 
under the terms of this provision," thus adding those candidates to the 
number of other Democrats who may fil e by petition. 

To limit the number of Democrats who may file by I}etition in such 
circumstances to only those who participated in the primary would be a 
forced construction which the phraseology heretofore quoted does not 
justify. Such construction would violate the purpose of the act which we 
submit is to prevent the nomination by a meager minority of the party and 
to discourage the member s of one party voting for candidates of another 
party. If, for example, only the one r eceiving the highest vote may file by 
petition his nomination would be assured by fi ling such a petition, and the 
purpose of the act would thereby be annulled. The intention of the election 
laws generally is , of course, to permit only one nominee for each political 
party, but her e where a party has failed to cast a vote of ten per cent for 
any of its candidates as r equired by statute, Section 202.24 clearly creates a 
specific exception to the general ru le. We, therefore, hold under such condi
tions that any De-moc}'st may file by petition as therein provided, 

In answer to your second question, although the auditor of Hennepin 
County properly accepted the filing under consideration on October 3, 1942, 
you are sdvised that as it appears from the facts di sclosed by you that 
neither tile 'petitioners nor the candidate William J. Gallagher have filed 
certified copio.!s of the petition with any auditor of any county in the Third 
Congressional District, the 1aw as to the time of filing has not been complied 
with and said William J, Gallagher is, therefore, not entitled to have his 
name p1aced on any gene,raJ election ballot in Hennepin County, or any other 
county of the Third Congressional District, 

An opinion of our predecessor s, dated October 15, 1934, holds : 

HWe have her etofore held that it is the duty of such petitioner by 
nomination to prepare such 'certifi ed copies' and to fil e the same ' within 
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the proper time' with the auditor of each such county. In other words, 
the duty of so preparing such certified copies and of filing the same is on 
the petitioner and not on the county auditor. We have also heretofore 
held that the clause, in said Section 346, 'one of which certified copies 
shall be filed within the proper time with the auditor of each such 
county,' contemplates that such certified copy must be filed with the 
County Auditor of each such county in such congressional district at 
least thirty days before the time of holding the general election. 

"We are of the opinion, therefore, that such nomination petitions 
of candidates for congressional office must be filed not only with the 
County Auditor of the county where the candidate res ides not later than 
thirty days preceding the day of election, but that certified copies of 
such petition must also be filed with the County Auditor of each of the 
other counties within such congressional district not later than thirty 
days preceding the day of election in order to entitle such candidate 
by nomination petition to have his name placed by the County Auditor 
on the blue ballots in each of such counties, including the county of 
residence of such candidate by nomination petition." 

On October 14, '1938, 236-1938 report, the author of the above quoted 
opinion came to the conclusion contained in the following quotation from 
his opinion of that date: 

"The time within which such a certificate of nomination must be 
filed to be placed on the now so-called India tint ballot is governed by 
Section 348, Mason's Minnesota Statutes of 1927, as reenacted in ~hap
ter 270, Laws of 1937, rather than by Section 608. Prior to the enact
ment of said Chapter 270, Laws of 1937, we had held that Section 608 
was controlling. This because of the fact that prior to the enactment of 
said Chapter 270 Section 608 was a later enactment. See opinion 386, 
Attorney General's Biennial Report for 1934. However, as indicated, 
Section 348 a s amended by said Chapter 270, Laws of 1937, is now the 
las t enactment by the legislature and in our opinion said Section 348 
as so amended by the 1937 legislature is now controlling. It will be 
noted that said Section 348, as so amended, expressly provides that 
certificates of nomination shall be filed with 'the secretary of state, of 
the names to be placed on the white ballots, on or before the fifth 
Saturday preceding the day of election; with the county auditor, to be 
placed upon the india tint ballots, on or before the third 'fu,esday pre
ceding the day of election.' " 

The legislature in its 1939 session re-enacted both of said provisions, 
incorporating them in the so-called Election Code. However, if such re
enactment had not occurred, the re-enactment or amendment of said Section 
348 (Minnesota Statutes 1941, Section 202.27) in 1937, after the enactment 
of Section 508 did not, in our opinion, repeal Section 608, for, 85 held in 
Nelson v. County of Itasca, 131 Minn. 478, page 481: 

"A later law which is merely a re-enactment of a former does not 
repeal an intermediate act which qualifies or limits the first one, but such 
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intermediate act will be deemed to remain in force and to qualify or 
modify the new act in t,he same manner as it did the first." 

See also Minnesota Statutes 1941, Section 646.38. 

Your third question is, in effect, answered by what bas been heretofore 
said. As the petitioners did not file the certified copies of their petition 
with the auditors of the different counties within the proper t ime required 
by law, that is on or before October S, 1942, the auditors of the other coun
ties of the Third Congressional District cannot at this date legally accept 
certified copies of the petition. 

October 8, 1942. 

J. A. A. BURNQUIST, 
Attorney General. 

2B-B-3 

NOTE. State ex r eI. Gallagher v. Erickson, 6 N. W . 2d 43 (decided Oct. 
16, 1942, after the foregoing opinion was written). held that the r equire
ment for filing more than 30 days before election under Section 202.26 
applies only to the original petition filed in the county of the candidate's 
residence, and that the certified cop5es may be filed in the other counties of 
the district on or belore the third Tuesday r.receding election under Section 
202.27. This overrules the contrary cone usion stated in the foregoing 
opinion and the previous opinions cited. 

80 
Party-Vote required-L 89, C 845, Part 3, Art. 3, § 6; (MS41 § 202.24). 
Secretary of State. 

Opinion 

Relative to the status of nominees who may not have received a suffi
cient number of votes to be nominated by reason of Laws 1939, Chapter 346, 
Part 3, Art. 3, Section 6, and also if we adhere to former opinions of this 
office construing the law re-enacted in said section. 

The statutory provision relative to the number of votes required for a 
party nomination was first enacted in Laws ot Speei'al Session 1912, Chapter 
2, Section 11, retained in the amendment of Election Laws in 1916 and 
re-enacted in Laws 1939. 

The part of the section pertinent to your question reads as tollows : 

u ••• provided, however, that if the number ot votes cast for any 
candidate of any political party for any office at such primary election 
shall aggregate the number of votes equal to ten per cent or more 
ot the average vote cast for state officers of that political party at 
the last general election in the territory within which such candidates 
are to be voted for, then all candidates of that political party shall 
be the nominees of such political party j otherwise no candidate of 
that political party within that territory shall be nominated, and 
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in s uch case, such candidates of such political party may be nom
inated by petition us provided by sections 1 to 4, inc1usivc, of this 

chapter, and the candidates of any such politica l party failing to 
receive such ten per cent of such vote shall he eligible for nomination 
under the terms of this provis ion. The term 'state officers,' as used in 

this section for the purpose of computing the average vote to determine 
the tcn per cent vote as above provided. is hereby defin ed to be the 

governor, lieutenant governor , secretary of state, s tate treasurer, and 

attorney general." 

On August 26, 191 2, f ormer Attorney General Lyndon A. Smith ren

dered the following opinion relative to the l a\~ in Question when first enacted : 

, The construction of section 11 of t he new primary law (§ 814 G.S. 

1923) which I have g iven is that it is any particular party, not any 
particular candida te, that must g et ten per cent of the votes. If the 

number of votes of the candidate (of any party) receiving the highest 

number of votes, is Jess than ten per cent of the party s trength, then 
the candidates of that party are not nominated nor defeated for nom

ination and may be nominated by petition, If the candidate or candidates 

receiving the highes t number of votes has a number in excess of the ten 

per cent of party strength, then t he candidates of that party hav ing a 
plurality are nominated, whatever may be their votes." 

The foll owing is an excerpt of an opinion rendered by William J, 
Stevenson, Assistant Attorney General, on September 11, 1912: 

UThe new primary eJection law contains a new provision * •• that 
if the number of votes cast f or the highes t candidate of any party at a 
primary do not aggregate ten per cent of t he average vote cas t by that 
party for state officer s at the last general election within that territory, 
then none of the candidates of s uch party is nominated. In other words, 
the highest must r eceive ten per cent of such average vote cast for state 
officers in order to make it a primary election of that party. Therefore, 
if members of the minority party within a county see fit by one means 
or another to obtain and vote the ballot of the opposite party, thereby 
abandoning the support of the candidates of their own party, their own 
part y may find itself without candidates ," 

There a ppears to be no change in the law s ince its original enactment 
that will justify a reversal of the foregoing opinions of this office. You are 
therefore advised that no certificate of nomination may be issued legally to 
candidates who have not received the number of votes in the primary elec
tion required by the above quoted statutory provis ion. 

September 21, 1942. 

J. A. A. BURNQUIST. 
A ttorney General. 

672-B-8 
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POLLS 

81 
Peace Officers-Attending polling plaee--Compensation-L 1886, C 146, § 

41; (MS41 §§ 365.07, 412.13) . 
Carver County Attorney. 

Opinion 

Special police officer s appointed by the judges of election are to r eceive 
20c for each hour of service r endered by direction of judges . Minnesota 
Statutes 1941, Section 200.35-5. The regular peace officer who attends to 
keep quiet and order a t a polling place during a general election should be 
paid such compensation as ma y be fixed by the village council, pursuant to 
Minnesota Statu tes 1941 , Section 412.13. This statute allows village con
stables for special services t o the village such compensation as the council 
may fi x. 

The section r eferred to is a part of the vilJage law of 1906. However, 
I t hink it is made applicable t o 1885 villages by Laws 1885, Chapter 145, 
Section 41, which provides that constables of 1885 vil1ages shall receive the 
sa me compensation as ('onstables elected elsewhere in the state are allowed 
under general st atutes of the st ate then (1885) or thereafter in force. 

The compensation of township constables attending at an election should 
be fi xed by the town board. Such expense would come under the head of 
"Contingent expenses necessarily incurred for the use and benefit of the 
town; " provided for in Section 365.07, Minnesota Statutes 1941. 

There is no requirement that the compensation allowed peace officers at 
election sha ll be uniform throughout the county. 

December 14, 1942. 

RALPH A. STONE, 
Assistant Attorney Gene1'al. 

185a·5 

VOTERS 

82 
Insane - Discharged from hospital- Right to vote - Minn. Com~t., Art. 

VII, § 2. 
Winona County Attorney. 

Opinion 

"Section 2 of Article 7 of the Cons titution of the State of Minne
sota provides for those persons who are entitled to vote. Assume the 
situation wher e 'A' has been committed by Probate Court in the State 
of Minnesota to a state hospital for the insane on the grounds of mental 
incompetency. 'A' has been discharged by the superintendent of said 



184 ELECTIONS 

hospital. There has been no guardianship established for hiB person nor 
any proceedings instituted for restoration to capacity. May 'A' vote in 
any election of the statet" 

The section and article of the Constitution which you mention renders 
ineligible to vote any person ''who may be non compos mentis or insane." 
Whether a person is sane or insane is a question of fact. 

A person who has been adjudged insane and committed to an insane 
hospital, though at liberty on parole but not discharged, is presumed to be 

mentally incompetent to make a will. The presumption is not conclusive 
and may be rebutted by showing that the derangement of mind was not 
general, but limited, and had no necessary reference to the subject matter 
of the will. ' Woodville v. Morrill, 130 Minn. 92. 

"When insanity of a permanent type is once shown, it is presumed 
to continue until it appears that the person has again become sane. 
But this presumption only applies to habitual insanity, which has con
tinued so long as to raise a presumption that it is permanent. Tempo
rary insanity, or temporary delusions or aberrations, are not presumed 
to continue, and evidence of the same, standing alone, is no evidence 
that the person is insane at a later period." 

State v. Hayward, 62 Minn. 474. 

In your statement of facts it is .hown that the . superintendent dis
charged the patient. The only reason for discharging him would be that he 
was no longer of unsound mind. He could be paroled while of unsound mind 
if under proper supervision. The fact that he was discharged is evidence to 
be considered in determining his mental condition. The superintendent of 
the hospital is an expert on the subject of insanity. It is not to be pre
sumed that the superintendent would consent to the discharge of an insane 
person committed to his keeping because of his insanity. There are circum
stances under which an insane person might be released if the person were 
harmles •. 

Nevertheless the question is one of fact not to be determined by the 
determination of a single circumstance. I believe that a person might be 
insane and not entitled to vote even though he had been discbarged from a 
state hospital. On the other hand he might be entitled to vote if he under
stood the nature of his act. That is the essential test. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

October 22, 1942. 490-F 
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VOTING MACHINES 

83 
Use of at c.onsolidated city and aehool district election under faeta stated

M40 §§ 601-1(1)i, 601-8(1), 601-1 (l)ii, 2807-16; (MS41 If 200.02, 200.16, 
200.16,209.01) . 

Commissioner of Education. 

Facta 

It appears that Laws 1933, Chapter 117, as amended by Laws 1936, 
Chapter 236, same being Mason's Supplement 1940, Section 2807-16, et seq., 
provide that where the boundaries of an independent school district and a 
city of the first class coincide, the annual school election shall be held on the 
first Tuesday in April-which is the day of the municipal election in Duluth-
and also provide that the cost of the election shall be apportioned between 
the city and the school district as their respective governing bodies may 
agree. 

In other words, under authority of this act, two different elections, 
to-wit, the school district election and the city election, may be held at the 
same place and at the same time. This has worked out satisfactorily in the 
past. 

It further appears that the proper city authorities in Duluth have now 
provided for the use of voting machines at the municipal election, and the 
s~hool board of the independent district whose boundaries coincide with those 
of the city has now directed that voting machines be used at the annual 
school election. 

Question 

Whether or not the board of education is correct in this procedure. 

Answer 

It is clear from a reading of the laws cited that the legislature intended 
to authorize the holding of the school election and the city election in Duluth 
at the same places and at the same time. The advantages of such a plan 
are obvious. 

The voting machine act presents difficulties. Mason's Supplement 194.0, 
Section 601-8(1), et seq., found in the election law compilation as Section 
209.01, provides that the governing body of "any municipal corporation" 
may provide for the use of voting machines. "Municipal corporation" is 
defined by Mason's Supplement 1940, Section 601-1(1)J (Sec. 200.16, M. E. 
L.), as including any "municipality, county or town," and "municipality" is 
defined by Mason's Supplement 1940. Section 601-1(1)ii (Section 200.16, 
M. E. L.), as meaning, "any city, village or b.orough." It is further provided 
by Mason's Supplement 1940, Section 601-1(1)a, that "election" shall include 
any election, "except those held in a school district." 
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Bearing in mind that all the sections just cited were derived from one 
act, to-wit. Laws 1939, chapter 345, it seems quite clear the legislature did 
not intend t o permit a school district acting independently to provide for 
the use of voting machines at school elections. 

However, the s ituation under consideration is different in that a school 
election is being held coincidentally with a municipal election. To hold under 
these circumstances the school district was disqualified from making any 
arrangement with the city authorities to use its voting machines would 
defeat one of the main purposes of Mason's Supplement 1940, section 2807-16. 

Inasmuch as the city has duly provided for the use of voting machines 
at the city election, and for a further reason that this particular school 
district is expressly authorized by' law to hold its election, "at the same 
time and place and in the same manner" as the election of city officials, it 
would seem t hat the legislative purpose would be ·better carried out by a 
holding that if the city has provided for the use of voting machines at its 
election, that the school board in question may make arrangements with the 
city to use those voting machines. You are so advised. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

March 15, 1941. 518 

EXTRADITION 
INTERSTATE 

84 
Compact as to parolees-Compact does not cover parolee who has 8ed from 

paroling state. 
State Prison. 

Facts 

On September 24, 1937, this state, acting through its then Governor , 
signed a compact rela ting to the apprehension of parolees and their return 
from one s tate to another. This pact has been s igned by some thirty states. 
This office has heretofore rendered an opinion to the effect that it covers 
and applies to a parolee who has been allowed to go into another stat e with 
consent of both the receiving and sending state. 

Question 

With reference thereto you now inquire whether this compact covers 
and applies to a parolee who did not leave the state wher e he r eceived his 
parole with the consent of that s tate, but who has on the contrary fled from 
the state wherein he was convicted and paroled. 
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Opinion 

Paragraph (1) of the compact reads as follows: 

187 

"(1) That it shall be competent for the duly constituted judicial 
and administrative authorities of a state party to this compact (herein 
called 'sending state') to permit any person convicted of an offense 
within such state and placed on probation or released on parole to 
reside in any other state party to this compact (herein called 'receiving 
state' ) while on probation or parole, if 

<I(a) Such person is in fact a resident of or has his family resid
ing within the receiving state and can obtain employment there; 

U(b) Though not a resident of the r eceiving state and not having 
his family residing there, the receiving state consents to such person's 
being sent there. 

"Before granting such permission, opportunity shall' be granted 
to the receiving state to investigate the home and prospective employ
ment of such person. 

"A resident of the receiving state, within the meaning of this 
section, is one who has been an actual inhabitant of such state continu
ously for more than one year prior to his coming to the sending state 
and has not resided within the sending state more than six continuous 
months immediately preceding the commiss ion of the offense for which 
be has been convicted," 

It will thus be observed that the words "sending state" as used in this 
compact refer to a state which has permitted its parolee to reside in another 
state, and that "receiving s tate" within the meaning and definition of this 
first paragraph is one which receives such a permitted parolee. That these 
words are used in the sense just mentioned throughout the compact will 
appear from the reading of the entire document. For instance, in paragraph 
(2) it is provided 

UThat each receiving s tate will assume the duties of visitation of 
and supervision over probationers or parolees of any sending state and 
in the exercise of those duties wjll be governed by the same standards 
that prevail for its own probationers and parolees." 

This paragraph plainly indicates that the "receiving state" therein 
referred to is only one in which a parolee has been located pursuant to para
graph (1) above quoted. 

Paragraph (3) of the compact reads as follows: 

U(3) That duly accredited officers of a sending state may at Bll 
times enter a receiving state and there apprehend and retake Bny person 
on probation or parole. For that purpose no formalities will be required 
other than establishing the authority of the officer and the identity of 
the person to be r etaken. All legal requirements to obtain extradition of 
fugitives from justice are hereby expressly waived on the part of the 
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states party hereto, 8S to such persons. The decision of the sending 
state to retake a person on probation or parole shall be conclusive upon 
and not reviewable within the receiving state : Provided, however, That 
if at the time when a state seeks to retake a probationer or parolee 
there should be pending against him within the receiving state any 
criminal charge, or he should be suspected of having committed within 
such a state a criminal offense, he shall not be retaken without the con
sent of the r eceiving state until discharged from prosecution or from 
imprisonment for such offense." 

By the use of the words "duly accredited officers of the sending state" 
it is intended to refer to the officers of such a state as is referred to in 
paragraph (1), that is, a state which permitted the parolee to reside in 
another state; and by the same token the words IIreceiving state" as used 
in paragraph (3) refer to states within whose boundaries a parolee from 
another state has been r eceived pursuant to paragraph (1). All legal r e
quirements necessary to obtain extradition of fugitives from justice are 
expressly waived lias to such persons"; that is, as to persons who have been 
permitted to leave the state where the crime was committed and by which 
the parole was given. 

Therefore I hold that it is only parolees who have been permitted by 
the paroling state to live in another state whom the duly accredited officers 
of the paroling state may apprehend and retake without extradition. 

There is a further r eason for this conclusion : A person who is permitted 
by the paro1ing state to leave its jurisdiction and r eside in another state is 
not a fugitive from justice when within the latter state he violat es the terms 
of his parole; that is, he is not such a fugitive from jus tice within the ordi
nary meaning of the word Ufugitive." Therefore, in such cases it has been 
claimed that such a one is not subject to extradition and can not be returned 
to the paroling state against his will; but there may be just as valid or 
greater reason for revoking parole and returning a convict to confinement in 
the case of a man who leaves the state with permission, and who then in a 
foreign state violates his parole as there is in the case of a man who violates 
his parole in the paro1ing state and then flees therefrom. In the former case 
extradition might not be obtainable although it is in the latter case. It is 
not unreasonable to say that it was to take care of such cases where extra
dition might be denied because the man whose return was sought on extra
dition was not a fugitive from justice that the compact was adopted. 

As I view the matter, any parolee who fled from the state which 
granted his parole could be returned by extradition proceedings. On the 

contrary, -a parolee who left the state where the crime had been committed 
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with consent would not be a fugitive from justice, and as to him there might 
be difficulty in securing his return on extradition. The position might well 
be maintained that it was to cover these latter cases that the compact was 
entered into, and that is the reason it applies only to parolees who enter 
the foreign state by consent. 

Of course no opinion can be r endered by this office which would be bind
ing or effective in any other state, and each state has the right and duty 
to interpret the compact for itself. hence you may find some states which 
will act in accordance with this opinion and others which will not. 

June 16, 1942. 

ADULTERATION 

85 

RALPH A. STONE, 
Special Assistant Attorney General. 

193-a-4 . 

FOOD 

Laws--Cons titutionality of act-CoRstitutionality of regulation-Delegation 
of authority-Oysters-Liquid content-M27 § 3788, et seq. 

Blue Earth County Attorney. 

Facta 

A case is being prosecuted under the Pure Food Law of this state. The 
prosecution has to do with the sale of adulterated oysters. It is alleged in 
the complaint that the oysters contained more than 10% of liquid. This is 
contrary to a r egulation set up by the Dairy and Food Commissioner. 

The points r aised in t he case are the constitutionality of the law itself 
on the gr ound that t he delegation of authority is too indefinite; also, the 
r egulation is attacked upon the ground that the percentage of moisture 
fixed by the commissioner is arbitrary and that the words "proper methods" 
fixed in the r egulation are indefinite. 

The Constitutionality of the Act. 

The point made is that t he act (the Minnesota Dairy and Food Act, 
Mason's Minn. Statutes of 1927, Sections 3788, et seq.) is unconstitutional 
because the delegation of power to the commissioner is "ind~tinite/' 

It would be impossible a t this time to brief this point fully but I call 
attention briefly t o some of the rules pronounced by the courts and which 
must be followed to render constitutional the delegation to an administrative 
body or officer of power to make rules and regulations. Any discussion of 
the subject should begin with the case of 
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Wichita R. & L. Co. v. Public Utilities Commission, 260 U. S. 48, 
67 L. Ed. 124. 

In that case, Chief Justice Taft, writing for the court, said: 

HThe maxim that a legislature may not delegate legislative power 
has some qualifications, 8S in the creation of municipalities, and also in 
the creation of administrative boards to apply to the myriad details of 
rate schedules the r egulatory police power of the State .••• In creat-
ing such an administrative agency the legislature, to prevent its being 
a pure delegation of legislative power, must enjoin upon it a certain 
course of procedure and certain rules of decision in the performance of 
its functions. It is a wholesome principle that such an agency must 
pursue the procedure and rules enjoined and show a substantial com
pliance therewith to give validity to its action." 

Two of the leading cases where laws delegating authority were held 
unconstitutional because of the failure to set up any definite standards lim
iting and defining the powers of the administrative agency are: 

Panama Refining Co. v. Ryan, 293 U. S. 388, 79 L. Ed. 446. 
In that case a delegation of power to the President of the United States to 
prohibit the transportation in interstate and foreign commerce of petrl>leum 
and petroleum products was held void because the power sought to be dele
gated was legislative power and nowhere in the statute was there found 
any policy or standard to guide or limit the President when acting under 
such delegation. And in the case of 

Schochte.r Poultry Corp. v. U. S. 295 U. S. 495, 
the NRA law was held unconstitutional for the same r eason, the court 
holding the congress may leave to selected ins trumentalities the making of 
subordinate rules within prescribed limits, and the determination of facts as 
to which the policy, as declared by congress, is to applY i but it must itself 
lay down the policies and establish standards. 

The Supreme Court of the United States has, however, gone a long way 
in sustaining the delegation of powers to administrative boards, and if a 
standard is set up in the law, it is proper to delegate to a board or officer 
the determination of what complies with that standard and to make rules 
as to what will be a compliance with the standard so set up. 

Our statute has set up standards. See Section 3791, Mason's Minnesota 
Statutes 1927, where the standards for food are. prescribed. 

So where the standard is set up, there is no constitutional objection to 
delegating to the board or officer the power to determine what is a sufficient 
compliance with the standard and to make rules and regulations as to what 
shall be construed a compliance with the standards. 

For example, the law enacts that telephone rates in the State of Min
nesota shall be just and reasonable. No other standard whatever is set up. 
But under this power the Railroad and Warehouse Commission has authority 
to determine the facts and declare what is a just and reasonable rate. 



FOOD 141 

The Minnesota act is more definite than the federal act. See U . S. C. A" 
1941 Pocket Part, Title 21, Section 331 and Section 341. By Section 331 the 
adulteration of food is prohibi ted and by Section 341 the administrator is 
authorized to promulgate and regulate, declaring what is a reasonable stand
ard of quality to constitute non-adulteration. 

I call your attention to certain other cases : 

Red Sea Oil Manufacturing Co. v. North Carolina Board of Agri
culture, 222 U. S. 380, 56 L. Ed. 240. 

Legislat ive power is not unconstitutionally delegated to the Board of 
Agriculture by the provisions of the North Carolina Oil Inspection Act, 
which requires that illuminating oils offered for sale in the state "be safe, 
pure and afford a satisfactory light," leaving it to the board to determine 
what oils will measure up to these s tandards. 

N. Y. Central Securities Corp. v. U. S. 287 U. S. 12, 77 L. Ed. 138. 

This ca se held that there was no' constitutional delegation of power by 
reason of uncertainty involved in the provisions of Section 5, subd. 2 of 
the Interstate Commerce Act, empowering the Interstate Commerce Com
mission to authorize the acquisition of control of one carrier by another if 
of the opinion that such acquisition of control will be "in the public interest." 
Here the only standard set up for guidance of the commission was lithe 
public interest" and it was left to the commission to determine what was 
in the public interes t. 

u. S. v. Shreveport Grain & Elevator Co. 278 U. S. 77, 77 L. Ed. 175. 
While the legislative power of congress cannot be delegated, the con

gress may declare its will and after fixing a primary standard, devolve 
upon administrative officers the power to fill up the detail by prescribing 
adminis trative rules and regulations. 

See note on "Permissible limit of delegation of legislative power" in 
79 L. Ed. 474, from which the following excerpts are t aken. 

In the case of 

Butterfield v. Stranahan, 192 U. S. 470, 48 L. Ed. 525, 24 S. C. 349, 
an act of congress forbidding the importa tion of inferior teas, which author
ized the Secretary of the Treasury t o establish standards of purity, quality 
and fitness for consumption, was held not to be an unconstitutional delega
tion of legis lative power to the Secretary, the court stating: 

"The claim that the statute commits to the arbitrary discretion of 
the Secretary of the Treasury the determination of what teas may be 
imported and therefore in effect vests that officer with legislative power 
is without merit. We are of the opinion that the statute expresses the 
purpose t o exclude the lower grades of tea, whether demonstrably of 
inferior purity or unfit for consumption. This in effect was the fixing of 
a primary standard and devolved upon the Secretary of the Treasur y 
the mere executive duty to effectuate the legislative policy declared in 
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the statute. Congress legislated upon the subject 8S far as was reason
ab ly practical, and from the necessities of the case was compcUcd to 
leave to executive officers the duty of bringing about the result pointed 
out in the statute. To deny the power of congress to delegate such a 
duty would in effect amount to declaring that the primary power vested 
in congress to regu late foreign commerce could not be efficaciously 
exerted," 

Polinsky v. People, 73 N. Y. 65. 

The legislature may constitutionally confer upon boards of health the 
power to enact ordinances to prevent the sale of adulterated milk, which 
shall have the force of law within their jurisdiction. 

J ohnson v. State, 99 Fla. 1311, 128 S. 853. 

A Florida act, authorizing the Commiss ioner of Agriculture to make 
such rules and r egulations as he deemed expedient for carrying out and 
enforcing the provisions of t he statute providing for the inspection of fruit 
for the purpose of protecting the fruit industry from the sale of unripe 
and diseased fruit , was held to be a valid and constitutional delegation of 
legislative power. 

I will cite one furth er case. 

Napier v. Atlantic Coast Line, 272 U. S. 605, 71 L. Ed. 432. 
This case has to do with t he F ederal Boiler Inspection Act. That act provides: 

"That it shall be unlawful for any carrier to use· •• any locomo
t ive unless said locomotive, its boiler , tender and all parts and appurte
nances thereof are in proper condition and safe to operate in the service 
to which the same are put, that the same may be employed in the 
active service of such carrier without unnecessary peril to life or limb, 
and unless said locomotive, its boiler, tender and all parts and appur
tenances thereof have been inspected from time to time in accordance 
with the provis ions of this Act and are liable to withstand sueh test or 
tests a s may be prescribed in the rules and r egulations hereinafter pro
vided for." 

It wi ll be noted that the only standards here set up are " proper condition 
and safe to operate" and "without unnecessary peril to life or limb" and 
Hable to withstand such test or tests as may be prescribed in the rules and 
regulations" to be adopted by the commission. This was held to be a valid 
law, which occupied the field to the exclusion of state requirements. 

Under the authority of this law, the commission had gone so far as to 
prescribe by rule the necess ity for steam gauges, safety valves, water glass 
and gauge cocks, lubricator glasses, types of ash pans, sanding apparatus, 
certain kinds of headlights and cab lights, and various other devices, none 
of which was specified in the law itself. 

I am strongly of the opinion that the law is constitutional as against 
t hi !! particular objection. 
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The ConstltaUon.Uty of the Rale. 

As I understand your letter, the objection to the constitutionality of 
the rule is that the words "proper standards" are indefinite as not specifying 
any particular method for determining the permissible liquid content of 
oysters. I don't consider that this objection has very much merit in view 
of the fact that there are only two methods of determining the liquid content. 
One is by weight and the other is by volume. It the use of either of these 
methods gives a" liquid content of less than 10%, no crime has been com
mitted under this rule. The burden rests upon the state to prove beyond a 
reasonable doubt that the oysters contain more than 10 0/0 liquid according 
to both of these methods. Nothing is left to the discretion of the inspectors. 
They must be able to prove that neither one of the "proper methods" would 
show less than 10% liquid. 

I am unable to express an opinion as to the reasonableness of the 
requirement of not more than 10% liquid because that must depend upon the 
facta which may be shown upon the trial. The evidence should include a 
showing as to what is the usual and ordinary liquid content of unadulterated 
oysters and the other facts that may be pertinent to the question of what 
would be a reasonable liquid content. 

The Focleral L ..... 

You asked for a citation of the federal laws relating to pure food. The 
ftrst act was the Food and Drugs Act of 1906, Chapter 3915, 34 Stat. 708, et 
eeq.-also appearing in U. S. C. A., Title 21, Sections 1-16. You will l\<tte 
that the only definitions of adulterated foods contained in this act are found 
in Section 8, Title 21, U. S. C. A., and in the case of food, they ar", outlined 
briefly as follows: 

UInjuriou8 mixtures-

First, if any substance has been mixed and packed with it 80 as to 
reduce or lower or in reality affect ita quality or strength." 

USubstitutes -

Second, if any subetance haa been or is subetituted wholly or in 
part for the article." 

uAdulterated constituent abstracted -

Third, if any valuable constituent of the article has been in whole or 
in part abstracted, damaged or inferiority concealed." 

Fourth- ••• " 

" Deleterious ingredients

Fiftb- ••• " 

The law ahove cited was .repealed on June 26, 1988, by the present act 
adopted on that date and known as the "Federal Food, Drug and Narcotics 
Act," being the Act of June 26, 1988, C. 676, Stat. 1040, et seq., appearing 
in U. S. C. A. 1941 Pocket Part, Title 21, Sections 801, et seq. 
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In Section 331 of the law last cited above are found the prohibited acts, 
which includes lithe adulteration of any food· •• in interstate commerce." 

In Section 341, Title 21, U. S. C. A. Pocket Part 1941 (54 Stat. 1237) 
are f ound certain Udefin itions and standards for food" wherein it is provided 
'jwhenever in the judgment of the administrator such action will promote 
hones ty and fair dealing in the interest of consumers, he sha ll promulgate 
regulations fixi ng and establishing f or any food ••• a reasonable standard 
of quality." 

February 18, 1942. 

RALPH A. STONE, 
Special Assistant Attorney General. 

135-B-l 

INSURANCE 
MEDICAL AND SURGICAL 

86 
Domestic employees-Authority to write- M27 §§ 3315, 3316; (MS41 §§ 

60.29,60.31) . 
Commissioner of Insurance. 

Question 

As to the authority of the Commissioner of Insurance to accept for 
filing policy forms of insurance by the terms of which insurance carriers 
seek to extend <Cfull medical and surgical aid to domes tic employees under 
the public liability coverage· ••. " The coverage is to be made available 
to the buyers of Owner's, Landlord's and Tenant's Bodily Injury Liability 
insurance, or other Employers' Liability policies. By the terms of the policy 
the insured is to be re imbursed for expenses incurred in paying the medical 
and surgical expenses of a domestic servant who is injured through no fault 
of the employer-assured, and under such circums tances that there is no legal 
liability upon the assured. 

Answer 

Mason's Minnesota Statutes of 1927, Section 3315, subdivision 5, author
izes insurance companies 

"To insure aga inst loss or damage by the sickness , bodily injury or 
death by accident of the assured, or of a ny other person employed by 
or for whose injury or death the assured is responsible." 

This is t he only specific authority under which it would be possible for 
an insurance company to write the type of cO"lerage sought to be written, 
and it is not clear whether or not it would authorize t he writing of such 
insurance. The statute has been generally r ecognized as one authorizing the 
writing of accident and health insurance, and Workmen's Compensation 
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insurance. We have also held that this section authorizes the writing of 
liability insurance - this, because of special facts peculiar to the particular 
situation. See opinion to Mr. Yetka, September 25, 1940. It is not clear to 
me that subdivision 5 would authorize the writing of this particular type 
of insurance. 

Your attention is directed to Mason's Minnesota Statutes of 1927, 
Section 3316. which reads as follows: 

"Any insurance corporation or association heretofore or hereafter 
licensed to transact within the State of Minnesota any of the kinds or 
classes of insurance specifically authorized under the laws of this state 
may, when so authorized, transact within and without the state of 
Minnesota any Hnes of insurance not specifically provided for under the 
laws of this state when such lines or combination of lines of insurance 
are not in violation of the constitution or laws of the State of Mil1Jlesota, 
and, in the opinion of the Commissioner of Insurance not contrary to 
public poJicy, provided such company or association shall first obtain 
authority of the Commissioner of Insurance and s hall meet such requir e
ments as to capital or surplus, or both, as the Commissioner of Insur
ance s hall prescribe." 

Under the authority of the above section you are authorized to permit 
an insurance company which is Hcensed to transact any of the kinds or 
classes of insurance s pecifically authorized under Section 3315 to write 
additional lines of insurance not specifically authorized by Section 3315, 
providing such lines arc not in violation of the Constitution or laws of this 
state, and, in your opinion, are not contrary to public policy. You also have 
authori ty to establish requirements as to capital and surplus with reference 
to the writing of such additional lines of insurance. 

By authority of this section, and pursuant to it, you may authorize the 
writing of this type of insurance. 

March 28. 1941. 

RETALIATORY STATUTE 

87 

EDW ARD J. DEVITT. 
Assistant Attorney General. 

253-a-7 

Interpretation of-M27 § 3721; (MS41 § 71.23). 
Commissioner of Insurance. 

Question 

1. "Is Sec. 3721 a retaliatory law or a r eciprocal law?" 
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Answer 

The law reads as follows: 

"When by the laws of any other state or country any taxes, fines, 
deposits, penalties, licenses, or fees, in addition to or in excess of those 
imposed by the Jaws of this state upon foreign insurance companies 
and their agents doing business in this state, are imposed on insurance 
companies of this state and their agents doing business in that state 
or country, or when any conditions precedent to the right to do business 
in that state are imposed by the laws thereof, beyond those imposed 
upon these foreign companies by the laws of this state, the same taxes, 
fines, deposits , penalties, licenses, fees, and conditions precedent shall 
be imposed upon every similar insurance company of that state or 
country and their agents doing or applying to do business in this state 
so long as these foreign laws remain in force." 

A reference to the dictionary indicates a difference of meaning in the 
two words. Retaliatory means "tending to, involving, or in the nature of, 
retaliation," and retaliation is described as the act of returning like for 
like or Uto make r equital; esp. to return evil for evil." Reciprocal, on the 
other hand, is defined as "mutual; shared, felt, shown or the like, by both 
sides; as, united in reciprocal affection." It has the implication of an inter
change of the same feeling or act. 

The object of the statute, as is clearly indicated by a reading of it and 
of the title under which it was enacted, is to even up or balance any inequali
ties which might exist as between the laws of other states and of our state 
pertaining to the regulation of insurance companies. Such being the case, 
I am of the opinion that it should properly be called a retaliatory law. Our 
Supreme Court has recognized such an appellation for it. State v. Queen 
City Fire Insurance Co., 114 Minn. 471, 474. 

Qu .. tion 

2. "What is the primary purpose of Sec. 3721- to raise revenue 
or to protect Minnesota companies doing business in other states from 
unreasonable taxes, fees, deposits, penalties. or licenses which might be 
imposed by the foreign State!" 

Answer 

In line with the above, it appears that the primary purpose of the law 
is to protect Minnesota companies doing business in other states from 
unreasonable taxes, fees, or licenses which might be imposed by such 
foreign states. 

Qu .. tion 

3. "Should the aggregate of all taxes and fees be considered in 
computing the retaliatory taxes due from a foreign company or should 
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each tax and fee be offset, item by item, against the taxes and tees 
charged a Minnesota company by the domieiliary State of the foreign 
companyt" 

Anawer 

This question was made the subject of an opinion of this office, dated 
April 12, 1941. In that opinion we held that "the taxes of this state should 
be set off against the taxes of the sister statej licenses should be set off 
against licenses; and, fees ag~inst fees." That opinion confinned the legality 
of a long standing practice of your department in the administration of the 
statute. 

The opinion was subsequently challenged by the Minnesota Mutual Life 
Insurance Company and the American Life Convention, both of whom filed 
lengthy briefs containing the argument that in the administration of the 
statute, item should Dot be set off against item, but the statute should be 
interpreted and administered in what was called the "aggregate" method, 
which contemplated that all of the . taxes, fees. licenses, etc., should be 
grouped together and the sum total thereof set off against the sum total 
of such taxes, fees, licenses, etc., of the sister state. 

In a memorandum dated October 20, 1941, addressed to the Minnesota 
Mutual Life Insurance Company, we fully discussed the arguments pre
sented, and differentiated the cases holding in favor of the aggregate method 

. on the basis of the different wording of the statutes construed in those cases. 
Copy of that memorandum is enclosed herewith. 

In our opinion, the taxes, fees, licenses, etc., should be offset item by 
item rather than by the aggregate method. 

October 15, 1942. 

EDWARD J. DEVITT, 
Assistant Attorney General. 

254-D 
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LABOR 
STRIKES 

88 
Notice of strike or lockout must be signed in the writing of the person 

giving or authorizing it-M40 § 4254-26; L 41, C 492, § 44, Par. 13; 
(MS41 §§ 179.06, 654.44). 

Labor Conciliator. 

Question 

Whether 8 notice of intention to strike or lock-out must be signed with 
the signature in handwriting of the person giving t he notice or if the name 
or signature of the person giving the notice may appear thereon by stamp, 
typewriting, mimeographing, multigraphing, or printed thereon. 

Answer 

Mason's Supplement 1940. Section 4254-26, provides in part as follows : 

uN atice by th.e employer shall be s igned by him or his duly author

ized officer or agent; and notice by the employees shall be signed by 
their representative or its officers, or by the committee selected to 
conduct the strike." 

Laws 1941, Chapter 492, Section 44, paragraph 13 provides as fo llows: 

HWriting - The words 'written' and fin writing' may include any 
mode of representing words and letters except that signatures, when 
required by law, must be in the handwriting of the person, or if he be 
unable to write, his mark, or his name written by some person at his 
r equest and in his presence." 

When a s ignature is required by law it must be the handwriting of a 
person or if he is unable to write, written by some person at his r equest or 
in his 'presence. Dunnell's Digest, 2nd Edition, Volume 6, Section 8769. 

The decision in Herrick v. Morrill, 37 Minn. 260, which permitted a sum
mons in a civil action to be subscribed by a printed s ignature of the plaintiff 
or his attorney, was based on construction of the statute authorizing issuance 
of a summons. That decision is inapplicable in the instant case as the labor 
relations act, aforequoted, specifically requires that the notice be signed 
by the person giving it. 

Webster's New International Dictionary defines the word "sign" a s "to 
affix a s ignature to ; to ratify or attest by hand or seal; to subscribe in one's 
own handwriting; to write a signature as to sign one's name." Funk and 
Wagnall's Practical Standard Dictionary defines the word "sign" as "to 
affix one's s ignature, initials, seal, or mark to; to write one's name as a 
signature." 
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Words and Phrases, Volume 39, page 269, "Ordinarily to Isign' an instru. 
ment indicates the signing with one's own ha nd, Hanson v. Owen, 64 S. E. 
800, 803, 132 Ga. 648." 

In the case of City of Muskogee v. Senter, 96 Pac. (2d) 534, i t was 
held that the word Hs ign" in a charter providing that the mayor shall " sign 
a ll contracts" is used in its natural meaning and i t meant the affixing of his 
signature. 

Undoubtedly the legislature intended that a strike or lock-out notice 
should conta in the actual s ignature in writing of t he employer or the 
employees or t he ir representatives giving it. Otherwise t hey would have 
adhered to the lang uage in the first portion of the provis ion in the labor 
r elations act relating thereto, which only requires written notice to the 
employer of a demand for cha nges in rates of pay, rules, or working condi
tions, and likewise by the employer of any intended change in any existing 
agreement. However, when it came to the more impor tant matter of a notice 
of intention to strike or lock-out , then the legis lature used different language 
and indicated tha t it attached greater weight or importance t o this notice. 
Some of t he courts indicate that the element of intention must be present 
in the ultimate question of whether an instrument is s igned or bears a 
person's s ignature. A notice bearing a printed, mimeographed, multigraphed, 
typewritten, or stamped s ignature would carry no assurance that it was 
actually issued by the person whose name was affixed. Such a notice could 
eas ily be made Ot· duplicated by some one without author ity, and subsequently 
it might be r epudiated by the per son whose authority it purported to exer
cise. There are many instances where printed, mimeogr·aphed, multigraphed, 
or typewri tten copies of notices may be used, particularly where there is 
some authorized repository for the orig inal which bears the actua l signature 
of the person g iving the notice, but that is not the s itua tion in the present 
casco 

Signatures by stamps, mimeograph, multigraph, typewriters or other 
printing devices do not comply with the statute, and a notice of intention 
to strike OJ" lock-out should be s igned in writing by the person giving it. 

JOHN A. WEEKS, 

May 26, 1941. 

UNEMPLOYMENT COM PENSATION 

89 

Assistant Attorney General. 

270·d-9 

Benefi ts-Cla im for-Notice of determination to employer- M40 §§ 4337-28, 
4337-30; (M S41 §§ 268.10, 268.12). 

Division of Employment and Security. 

Question 

Whether or not the Divis ion of Employment and Security can legally 
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include information in its notice to' an employer of a determination allowing 
benefits disclosing in such notice the amount of wages earned by the claimant 
while in the employ of other employers during his base period. 

Answer 

Section 4837-28 provides that notice of any determination of a claim for 
benefitl. together with the reasons therefor, shall be given claimants and 
all other interested parties. All employers in the base period, together with 
claimant's moat recent employer, are in·terested parties. Laws 1941, Chapter 
664 (Section 4887-27Z). 

Section 4337-30 provides that information obtained from any employing 
unit pursuant to the administration of this act shall be confidential. 

The 1941 Legislature enacted the following rule of construction (Laws 
1941, Chapter 492, Section 26-1): 

"When a general provision in a law is in eonfiict with a special pro
vision in the same or another law, the two shall be construed, if pos
sible, so that effect may be given to both. If the conflict between the 
two provisions be irreconcilable, the special provision shall prevail and 
shall be construed as an exception to the general provision, unless the 
general provision shall be enacted at a later session and it shall be the 
manifest intention of the legislature that the general provision shall 
prevail." 

-It must be noted that the special provision prevails over the general 
provision only in the event that the two provisions cannot be reconciled. 

Section 4337-28 is silent as ~ the degree of generality of the notice, so 
long as the r easons for determination are given. A notice which did not 
disclose the wage credits earned from each employer in the base period would 
not, because of such nondisclosure, be invalid under Section 4337-28. 

Consequently, it is my opinion that the director may in his discretion 
determine the degree of generality or specificness of the notice so long 88 

it is not so specific as to conflict with Section 4337-80. It is also my opinion 
that a notice to an employer which disclosed the wage credits earned from 
each other employer in the base period would con1lict with Section 4337-30. 

KENT C. van den BERG, 
Special A:ssistant Attorney General. 

May 26, 1941. 886 -Ir 
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90 
ContributiOJU!-Delinquent-Rateli of Interest-L 41 C 664, I 18; (MS41 I 

268.18). 
Division of Employment and 8eea.rity. 

Question 

Whether the interest rates on employers' delinquent contributions pro
vided for in Laws 1941, Chapter 664, Section 13, will apply to collections of 
delinquent contributions made subsequent to the effective date of cbapter 664. 

Answer 

Section 4837-84A, Mason's Supplement 1940, provides that delinquent 
contributions should bear interest at the rate of one per cent per month until 
paid. Laws 1941, Chapter 664, Section 13, amended Section 4887-84A, ibid" 
by adding the following proviso: 

If", '" '" provided, however, that after any contribution has become 
delinquent tor a period of 12 months thereafter interest thereon sball 
be computed at the rate of six percentum per annum." 

The effect of this amendment is to repeal the power of the division to 
eollect interest at the rate of one per eent per month after the twelve month 
period of delinquency. See State ex reI. Donovan v. Duluth Street Railway 
Co., 160 Minn., 384, 186 N. W. 888. 

It has been held that an .m~ndment changing the penalties for delin
quent taxes applies to all taxes delinquent at the time of such amendment, 
88 well as taxes which may become delinquent subsequent to the amendment. 
Henry v. McKay (Wash. 1981), 3 P 2, 146; Webster v. Auditor General, 121 
Mich. 668, 80 N. W. 706 ; State v. Western Union Telegraph Co., 111 Minn. 
21,36, 126 N. W. 403. See also League v. Texas, 184 U. S. 168. 

Chapter 664, Section 18, became effective from and after April 28, 1941. 
Mushel v. Benton County, 162 Minn. 268, 188 N. W. 666. Consequently, it I. 
my opinion that delinquent eontributions whieh are collected on or after 
April 29, 1941, will bear interest at the rate prescribed in section 4887.a4A, 
ihid., as amended by Laws 1941, Chapter 664, Section 18. 

KENT C. van den BERG, 
Special Assistant Attorney General. 

May 6,1941. 886 d-I 

91 
D!aqaa1lllcation-Compl.te dlac10eare of f..,ta n .. ......,.-(MS41 I 288.12, 

Subd.12) . 
Minnesota Division of Employment and Security. 

Question 

Whether or not disqualifying issues can be properly determined on the 
basis of confidential information not disclosed to claimant. 
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Answer 

It is my opInion that sueh issue may not be decided on the basis of 
evidence not disclosed to claimant. Minnesota Statutes 1941, Section 268.12, 
Subdivision 12, specifically provides that any claimant shall be supplied with 
information from the records of the Division of Employment and Security 
to the extent necessary for the presentation of his claim. Unless the facts 
upon which a disqualification is a lleged are disclosed, claimant would be 
denied the opportunity of r ebutting those facts. The courts have jealously 
guarded the right of an individual to a complete disclosure of all facts and 
evidence that may be used against him in any proceeding, and have severely 
rebuked administrative agencies which have adopted proceedings impinging 
upon that right. See Carstens vs. Pil1sbury (1916) , 172 Cal. 672, 168 Pac. 
218; Chew Hoy Quong v. White, 249 F ed. 869, C.C.A. Ninth, 1918; Saltzman 
VB. Stromberg-Carlson Telephone Manufacturing Company, 60 A. D. 31 
(1931) ; Western Union Telegraph Company vs . Industrial Commission of 
Minnesota, 24 F. Supp. 370 (D. C. Minnesota 1938). 

In view of the specific mandate in Minnesota Statutes 1941. Section 
268.12, Subdivision 12, it is my opinion that this Division is compelled to 
disclose to the claimant prior to a hearing before an appeal tribunal the 
facts upon which a disqualification is being considered. 

October 9, 1942. 

KENT C. van den BERG, 
Assistant Attorney General. 

886-C-2 

LICENSES 
MARRIAGE 

92 
Age - Boy under 18 can not secure marriage license even with parents' 

consent-M27 § 8662 as amended; M27 §§ 8663, 8667, 8668, 8669, 8681 ; 
L 27, C 166; L 37, C 407, § 1; M40 §§ 8564, 8669; L41, C 469; (MS41 
§§ 617.01, 617.02, 517.03, 617.06, 617.07, 617.08, 618.02). 

Kandiyohi County Attorney. 

Question 

Can a marriage license be issued when the boy is under 18 yean of age! 

Opinion 

It seems to me clear that: 

(1) A valid marriage can be consummated only between persons capa
ble in law of contracting. 

(2) By Section 8663, Mason's Minnesota Statutes 1927, a male person 
under 18 years of age is not capable of contracting marriage. 
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(3) Capacity t o contract marriage cannot be conferred by consent of 
parents or guardian upon one who in law is incapable of contracting. 

(4) The statutes contemplate that a license to marry shall be issued 
only to persons legally capable of contracting marriage. This is indicated 
by Mason's Supplement 1940, Section 8569, which provides that the clerk, 
after examining the app'licant, shall issue a license lIif satisfied that there is 
no legal impediment thereto," Lack of capacity to contract marriage is 
certainly a legal impediment. 

It is true that in an early case it was held that the marriage of a person 
incapable of contracting is not void but voidable. State ex reI. v. Lowell, 78 

Minn. 166. See also Mason's Minnesota Statutes 1927, Section 8581. How· 
ever, it does not fonow that a clerk of court may knowingly issue a license 
for such a marriage. The very purpose of the s tatutory requirement for a 
license is t o provide for a preliminary inves tigation of the qualifications of 
the parties and to prevent marriages between persons who are not qua lified, 
as far as poss ible. The license set s the sea l of official approval upon the 
proposed marriage, so far as legal requirements are concerned. The offici
ating clergyman or magistrate is forbidd en by Sections 8567 and 8668 to 
solemnize a marriage unless satisfied tha t there is no legal impediment 
t hereto, and unless the parties have a license. The license informs him that 
the clerk has . made due investigation and has determined, so far as he is 
able, that there is no legal impediment. The inconsis tency of holding that 
a license, which on its f ace is a manifest of legal regularity , could be issued 
to per sons legally incapable of entering into a valid marriage contract is 
clearly apparent. 

Moreover, it would be against public policy, which aims at permanency 
in the marriage r ela t ion, to countenance, through issuance of a license, a 
marriage which would be voidable and subject to dissolution at the Buit of a 
party who at the time of the marriage was incapable of assenting to it. 

Further evidence of the legis lative intent to limit the issuance of 
licenses to persons capable of contracting marriage is found in Section 8563. 
Originally this section (derived from Revised Laws 1905, Section 3553) con
sisted only of the first sentence, prescribing the minimum age limits of legal 
capacity as eighteen for ma les and fifteen for females. By the amendment 
made in Laws 1927, Chapter 166, the regula r age limit for f emales was 
raised to s ixteen, wit h a proviso authorizing a f emale of fift~en to marr y 
wit h the consent of her pa rents and her guard ian if there be one, and with 
the approval of the judge. The language of t he proviso is significant. It 
said that such a f emale "may · •• receive a license to marry." Here is a 
construction of the la w by the legis lature itself, indicating that the pre· 
scribed ages for males and f emales respectively were intended as the mini
mum ages for issuance of licenses, and negativing any contention t hat a 
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license could be issued to either a male or female under the stated age of 
capacity except as expressly authorized by the proviso. This is a clear case 
for application of the maxim that "the expression of one thing is the 
exclusion of another." Dunnell's Digest, Section 8980. If the legislature had 
intended to permit any dispensations from the regular age limit for males, 
it would have said so in express language. 

It has been urged that because Section 8569 requires the consent of 
parents or guardians to the issuance of a license for the marriage of a male 
under twenty-one or a female under eighteen, without specifying any lower 
ages below which such consent would be ineffectual, there is an implication 
that such consent would be effectual down to the age of fifteen years, in view 
of the provision of Mason's Supplement 1940, Section 8664, prohibiting 
marriage between persons one or both of whom are under fifteen years of 
age. This is untenable. It is true that Section 8669 in its present form is a 
later enactment than Section 8663, prescribing the ages of capacity to marry 
at eighteen for males and sixteen for females, but there is nothing in Section 
8669 which in any way conflicts with Section 8563 or which could be con
strued as superseding or modifying that section in any way. The requirement 
of consent in Section 8669 is additional to the requirement of legal capacity 
in Section 8563, not a substitute therefor. Both requirements must be 
observed, so far as applicable. H ence the issuance of a license for the mar
riage of a male person under the age of legal capacity, eighteen years , is 
not permissible even though he has his parents' consent. 

At first g lance it might seem that this conclusion is inconsistent with 
t he fifteen year minimum age provision in Section 8564. That section speci
fies various cases in which marriage is absolutely prohibited. Formerly it 
contained no age provision. By Laws 1937, Chapter 407, Section 1, the 
present provision was inseited, prohibiting. marriages between "persons one 
or both of whom are under 15 years of age." However, this merely imposed 
a minimum age limit below which any marriage would be absolutely void. 
Id. Section 2, amending Mason's Minnesota Statutes 1927, Section 8580. 
At the time that this minimum age provision was enacted, common-law 
marriages, without license or formal ceremony. were recognized as valid in 
Minnesota. Dunnell's Digest, Sections 5785, 6795, 5796. At common-law t he 
minimum age limits were fourteen for males and twelve for females. Obvi
ously the purpose of the 1937 amendments to Sections 8564 and 8680 was to 
raise these limits so that a person under fifteen could no longer become a 
party to a common-law marriage. By their enactment there was no intention 
to interfere in any way with the application of the capacity age limits in 
Section 8563, or to repeal or supersede them by implication. Repeals by 
implication are not favored, and will not be inferred except in case of mani
fest inconsistency. Dunnell's Digest, Section 8927. Clearly there is no such 
inconsistency here. 

Again it is pertinent to observe that if the legislature had intended to 
modify the existing law so as to permit males below the prescribed capacity 
age of eighteen to obtain marriage licenses with their parents' consent, it 
would have enacted an express provision to that effect, as it did with respect 
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to females by the 1927 amendment to Section 8663. In view of the evident 
policy of the legislature, as expressed in successive acts through the years, 
to abrogate the common-law rules and to subject marriage more and more to 
specific statutory regulation, it cannot be assumed that such an important 
matter would be left. to implication. 

Recent evidence of this p\JIicy is found in Laws 1941, Chapter 469, 
amending Mason's Minnesota Statutes 1927, Section 8562, so 8S to prohibit 
subsequent to the passage of the act common·law marriages altogether. 

-This law, though it does not deal dire('t.Iy with the question under discu8sion, 
tends to support the conclusions herein expressed. In view of the new enact. 
ment, it is no longer safe, with respect to marriages after passage of the act, 
to r ely upon the holding in State 'v. Lowell, supra, or upon the provisions of 
Section 8681, to the effect that, in the absence of subsequent voluntary 
cohabitation, the marriage of one who is incapable of assenting for want of 
age is only voidable, not void. We express no opinion on this question either 
way, but merely caU attention to the situation as an additional reason why 
a license should not be issued for the marriage of a male person under the 
age of eighteen. Whether such a marriage' be. voidable or void, it is legally 
detective, and should not be officially sanctioned by a license. 

As before indicated, a license imports legal regularity, and the clerk 
should never knowingly issue one unless all the requirements of the law 
have been complied with. 

The policy of the law in restricting or prohibiting the maniage of 
persons under certain ages is a matter for the legislature. We can only 
interpret the statutes as they read. Our opinion, which of course is subject 
to the superior authority of the courts, is that the clerk cannot legally issue 
a marriage license to any male under the age of eighteen with or without the 
parents' consent. 

August 1S; 1942. 

93 

J. A. A. BURNQUIST. 
Attorney General. 

800-a 

Contract-Executed by prod_VaUdlty doubtful-M27 §§ 8662 to 8579; 
L41. C 469; (MS41 §§ 517.01 to 617.19). 
Steams County Attorney. 

Question 

Whether or not a marriage by proxy is valid in this state. 

Answer 

A brief examination of our marriage laws discloses that while BUch • 

marriage might have been sustained prior to the enactment of the Laws of 
1941, Chapter 469, now, it is exceedingly doubtful our courts would recognize 
it as valid. 
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Here is the situation. Formerly it was provided: 

"Marriage, so far as its validity in law is concerned, is a civil con
tract to which the consent of the parties capable in law of contracting, 
is essential" 

Certain f ormalities were, and s till are, r equired f or the solemnization 
of a marriage. A license is necessary. Mason's Minn. St. 1927, Sec. 8569. 
It can only be issued at the expiration of five days after an applicat ion, and 
then only to persons possess ing specified qualifications. The ceremony is 
required to be performed before third persons. Certain ecclesiastics and 
public officers are specifically authorized to act. A cer ti fi cate of marriage 
mus t be given each of the parties, specifying the namcs of t he husband and 
wife and of at least two of the witnesses present. Sec. 8571 , id . A r ecord 
of the marriage is required to be filed with the clerk of the proper court 
within a month after the marriage. Sec. 8572, id. 

It is expressly provided t hat in the solemnization of marriage 

HNo particular form sha11 be required, except that the parties shall 
declare in the presence of the judge, minister or magistrate and the 
attending witnesses that they take each other a s man and wife; and in 
every case there shall be at leas t two witnesses present besides the 
person performing the ceremony." Sec. 8570, id. 

In Hulett vs. Carey 66 Minn. 327 at 336 (decided in 1896) n marriage 
by contr act was sustained. Our court said: 

"The law vie~s marriage as being merely a civil contract , not dif
fering from a ny other contract, except that it is not revocable or dis
soluble at the will of the part ies. The essence of the contract of marriage 
is the consent of the parties, as in the case of any other contract; and, 
whenever there is a present, perfect consent to be husband and wife, 
the contract of marriage is completed . ••• It is mutual, present 
consent, lawfully expressed, which makes the marriage." 

Thus Minnesota, prior to 1941, was one of the states where common
law marriages were recognized. 

But even in such states there is some difference of opinion concerning 
the necessity of the presence of the contracting par ties at a marriage cere
mony. 35 Am. Jur. p. 194, Sec. 22. In such s ta tes it is uniformly held that 
marriage, like any other contract, may be effected by correspondence. Bur
dick, Principles of Roman Law, p. 227. On the other ha nd some cases hold 
the parties must be in the presence of each other when the agreement is 
entered into (Orr vs. State, 176 So. 510, Fla.) though not in t he presence of 
a witness. Cartwright vs. McGowan, 12 N. W. 737 (Ill.) Atlantic, etc., vs . 
Goodin, 45 L.R.A. 671. 

An extensive annotation on common-law marriages will be found in 
Grigsby vs. Reib, L.R.A. 1915E, page 1, at p. 8. 

In an article appearing in 32 Harvard Law Review, p. 473, on Marriage 
by proxy, it is said: 
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HIn some of the states, in which the common-law marriage is no 
longer r ecognized, the s tatutes manifestly require the personal presence 
of the parties. In other states the statutes are not so clear. In the great 
majority of states the common-law marriage is still valid, notwiths tand
ing modern s tatutes r e lating to the solemnizat ion of marriage. I s not 
marr iage by proxy valid in these states? The answer will depend in 
the first place upon the ques tion whether marriage by proxy was r ecog
nized by the English Jaw at the time our colonies were settled .••• 
That marr iage by proxy was a part of t he English law until the e ig h
teenth centur y would appear from Swinburne's Treatise on E spousals . 
• • • I n favor of the validity of marriage by proxy the following may 
be sa id. The American colonies are deemed to have brought with them 
the English law of marriage, so f a r as it was adapted to their environ
ment . ••• Marriages by proxy have doubtless taken place in this 
coun try, but no record thereof can be found in the decisions of the courts. 
That ther e are serious objections to marriage by proxy is apparent. The 
uncertainty in regard to the legal existence of such a marriage arising 
f rom t he fact that the power of attorney is r evocable and may have 
been revoked without knowlcdge of the other party or the proxy prior 
to the celebration of the marriage would suggest of itself the expediency 
of prohibiting s uch a marriage. In view of the fact, however , that mar
riage by proxy was permissible in England until t he eighteent h century 
and has been recognized in a ll countries so long as marriage r ested upon 
mere consent, it must be r egarded as valid in those sta tes in which 
the common-law marriage still exists. Should this view be taken by the 
courts it would follow logically that marriage might be contracted in 
such a state by proxy, although neither of the parties was present when 
the consents were exchanged by the proxies." 

During the first world war thi s office was of the opinion that marriage 
might be contracted between a soldier abroad and a woman living in this 
state through intercha ng ing a marriage contract by mail, and to that end it 
prepared a form of contract for execution by the parties. The judge advo
cate general of the United States at that time rendered an opinion that 
soldier s abroad mig ht marry women in the United States through in ter 
changing and executing such a contract, pl'ovided such marriage did not 
contravene state statutes. However, even under the law as it ex isted prior 
to 1941 this office never went so far as to hold that a ma rriage by proxy 
was valid. 

In a broad sense the manner in which consent to a contract is expressed 
is immaterial. While it may be more difficult to prove consent given by 
telephone, telegram, over radio, or through a duly appointed attorney in 
fact, or proxy, or in any other manner than by a personal appearance of 
the contracting par t ies before the magistrate or minister, and witnesses, it 
may be argued that it is nevertheless consent . Marriage being a matter of 
agreement, it is immateria l how consent is expressed, and that it may be 
g iven orally, or in writing, or through an agent. 

Regardless of what our courts might have held prior to the enactment 
of Laws of 1941, Ch. 459, it seems exceedingly doubtful our courts would 
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approve the use of proxies in marriage ceremonies at this time. That act 
amends Mason's Minn. St. 1927, Sec. 8662, by adding a provision reading: 

"Lawful marriage hereafter may be contracted only when a license 
bas been obtained therefor as provided by law and when Bueh marriage 
is contracted in the presence of two witnesses and solemnized by one 
authorized, or who the parties in good faith believe to be authorized, 80 

to do. Marriages subsequent to the passage of this act not so contracted 
shall be null and void." 

The manifest purpose of this amendment was to abolish eommon·law 
marriages in this state. 

In view of this amendment it does not seem likely that our courts would 
recognize a marriage by proxy as valia. There is no supreme court decision 
squarely in point. However, the only safe course we can pursue is to advise 
you that a marriage consummated in such a manner is of doubtful validity. 

Adequate legislation must be enacted before a man and a woman under
taking to contract a " marriage in such a manner can have any assurance 
that it will be r ecognized as valid and binding by our courts. Categorically 
your inquiry is an~wered in the negative. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

April 27, 1942. 800 

94 
Feebleminded person-Whether • marriage llcelllle ma,. be iu1led. .fter 

.terllintlon-M40 § 8564. 
Norman County Attorney. 

Facta and Qu .. tlon 

A person has been adjudged feebleminded by a "probate court, committed 
by that court to the guardianship of the state board of control (whose 
duties are now placed upon the director of 800ial welfare), and has not been 
discharged from such guardianship. The feeblemind~ penon has ' been 
sterilized. The inquiry is whether a license for the maniage of such person 
could be issued, with the consent of the director of social welfare, and 
whether the probate judge may perform the marriage ceremony in such ....... 

Auwer 

A negative answer should be given to these inquiries. 
Mason's Supplement 1940, Section 8664, provides: 

"8664. Marriages prohibited. - No marriage shall be contracted 
while either of the parties has a husband or wife living; ••• nor 
between persons either one of whom is epileptic, imbecile, feebleminded 
or insane; •••. " 
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The statute makes no exception of a feebleminded person who haa 
been sterilized. The legislature alone can change the express wording of 
the law which is definite and not open to any doubt. 

February 9, 1942. 

RALPH A. STO.NE, 
Special Assistant Attorney General. 

800-1 

MUNICIPALITIES 
AMUSEMENTS 

96 
Sabbath-Pool and bilUards-Playing of on Sunday in absence of orcUnance 

forbldding-M27 § 10285; L 41, C 3S6; (MS41 § 614.29). 
Village Attorney, Osakis. 

Facta 
Reference is made to Laws 1941, Chapter 386, amending Mason's Sup

plement 1940, Section 10285, the "Sunday law," 80 as to except uhorse racing 
at the annual fairs held by the various county agricultural societies of the 
state" from acts prohibited on Sunday. 

Question 

Whether or not this act, or any other law, makes the operation of a 
billiard or pool table in a village on Sunday illegal. There is no local ordi
nance against the practice. 

Answer 

The law cited forbids generally "all gaming and shows" on Sunday. 
Our Supreme Court has given ushows" a restricted meaning and, in State 
v. Chamberlain, 112 Minn. 52; 127 N. W. 444; 17 L. R. A. N. S. 1157, held 
that "shows" as used in predecessor statute R. L. 1906, Section 4981 referred 
to out-of-door amusements, and that a moving picture exhibition, when 
conducted in an orderly and proper manner within a building was not within 
the provision of the statute. The court said: 

uIt has never been the legislative policy in this state to strictly 
enforce the cessation of all kinds of works and amusements on the Sab
bath Day. The leading principle all through the different enactments 
upon the subject is to prevent any serious interruption of the repose' 
and religious liberty of the community. This means that it has not been 
the intention to intefere with the freedom of the public in the pursuit 
of amusement and relaxation on the Sabbath Day, when it does not 
seriously interfere with the rights of other members of the community 
who desire a quiet and un~nterrupted observance of the day." 
Tbe statute tben read: 
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"All hunting. s hooting, fishing, play ing, horse racing, gaming, and 
other public sports, exer cises, and shows; ••• are prohibited on the 
Sabbath day : ••• " 

This phraseology was chp.nged by Laws 1929, Chapter 308 so as to r ead. 
uAIl hor se facing, gaming and shows j ••• nre prohibited on the 

Sabbath day: ..... 

Subsequent amendments have reenacted the part of the s tatute first quoted. 

Thus, your ques tion narrows down to this: Does the operation of a pool 
or billiard table on Sunday constitute "gaming" or "shows" within the 
meaning of Laws 1941, Chapter 336? Clearly, unless an exhibition billiard 
or pool match is being given, such operation would not he included in the 
term "shows ." According to Webster's New International Dictionary, 
gaming is the UAct or practice of playing games for stakes or wagers; 
gambling." Your s tatement of facts does not indicate that, as an incident 
to the operation of these billiard and pool tables, stakes or wager s are played 
for. In other words, unless gambling takes place, the operation of a pool or 
biHiard table would not seem to be within the prohibition of t he statu te. 

We are not aware of any other s tatute which expr essly forbid s the 
operation of pool and billiard tables on Sunday. 

Categorically, therefore, your inquiry is answer ed in the negative . The 
operation of pool or billiard tables on Sunday is not of itself unlawful. If 
such operation is accompanied by disorderly conduct, or by gambling, then 
the statute applies . 

Osakis , according to the Minnesota Year Book, operates under Laws 
1885, Chapter 146. According to Section 21, s ubsection 16 thereof, the council 
is empowered to "license and r egulate, the keeping of billiard tables , pool 
tables * • * and a ll other games * • *.Il It is qu ite likely the wishes of 
your community in this regard can be met by an ordinance under the charter 
power cited above. 

ROLLIN L. SMITH, 
Special Ass istant Attorney General. 

September 2, 1941. 39</0.... 

ANNEXATION 

97 
Petition-"Owner" under M27, Section 1120 includes mortgagor but not 

mortgagee and vendee but not vendor under contract for deed-M27 § 
1120; (MS41 § 413.08) . 

Appleton Village Attorney. 

Facts 

A petition has been presented to the village council of Appleton r equest
ing extension of its corporate boundaries to include certa in adjacent lands, 
pursuant to Section 1120, Mason's Minnesota Statutes of 1927. That section 
reads in part as f ollows: 
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j4Whenever the owner of land abutting upon any village, or a 
majo~ity of the owners of platted or unplatted land, ••• shall petition 
the council .. . " 

Question 

The statute does not define an u owner." Who would be a proper peti
tioner pursuant to the statute: (1) the mortgagor or mortgagee of mort
gaged premises, Of, (2) the vendor or vendee under an executory contract 
for deed? 

Answer 

1. In Minnesota a mortgage, although purporting to be a conveyance, 
passes no title. Until foreclosure the mortgagor continues to hold the full 
legal title; the mortgagee r eceives merely a lien by way of security for 
repayment of the debt. It is accordingly our opinion that a mortgagor, and 
not his mortgagee, is an owner within the meaning of Section 1120. 

2. The r elationship of vendor and vendee has frequently been held 
analogous to that of mortgagor and mortgagee. Keith v. Albrecht, 89 Minn. 
247,94 N . W. 677; Nolan v. Greeley, 150 Minn. 441, 185 N . W. 647. 

"What is the status of the parties to such contract for deed 1 The 
vendor holds the legal title merely as security for the payment of the 
purchase price. H e has a lien ther eon for his claim. In legal form he 
has agreed to convey a good title at a future time. But we mus t look to 
the substance of the transaction more than to the form. The vendee is 
the equitable and substantial owner subject only to the payment of the 
balance of the purchase price. Possession is important. He cannot be 
ousted by the vendor in the absence of default. He pays the taxes. The 
relation is subs tantially that of mortgagor and mortgagee ... ... The 
only differ ence is a more efficient r emedy in case of default. The vendor 
holds the title in trust for the vendee ..... He (vendee) is clothed with 
the indicia of ownership to the same extent as if he had taken a deed 
and given a purchase-money mortgage." - Summers v. Midland Com
pany, 167 Minn. 453, 209 N. W. 323. 

It appears that the incidents of annexation of land to a municipality 
are primarily of concern to the vendee in possess ion under the contract for 
deed: the liability for possibly heavier taxes is his, the availability of public 
utilities is primarily of interest to him, and it is his voting residence which 
will probably be a ffected by the inclusion of the property within village 
limits. We are therefore of the opinion that the vendee is the r eal party 
in interest and that he, rather than his vendor, should be a proper petitioner 
under Section 1120. 

April 29, 1941. 

FREDERICK O. ARNESON, 
Special Assistant Attorney General. 

484-E-1 
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98 
Procedure-Election-Hours of voting-M40 §§ 601-6(8)b, 601-11(I)i, 601-

11(2)b; (MS41 §§ 206.09, 212.10, 212.30, 413.12, 413.13). 
City Attorney, Mankato. 

Facts 

It appears that the question of annexing to the City of Mankato certain 
territory contiguous thereto will shortly be submitted to the voters as pro
vided by Mason's Minnesota Statutes of 1927, Sections 1846 to 1849. Refer
ence is made to Section 1848 idem. which provides that the election in the 
area affected shall be conducted, "so far as practicable, in accordance with 
the laws regulating the election of town officers." Reference is also made 
to Mason's Supplement 1940, Section 601-1l(1)i, which provides· that at town 
elections, "The polls shall be opened between 9:00 A. M. and 10:00 A. M., 
and shall close 'at 5:00 P. M." 

Question 

(1) "Does this mean that the polls must be opened some time 
between 9 and 10 o'clock in the morning and continue open until 6 in 
the afternoon?" 

Answer 
Yes. 

Question 

(2) His it necessary to have a closed voting booth for the voters 1" 

Answer 

Yes. The use of the Australian ballot system is now mandatory at all 
town elections. Mason's Supplement 1940, Section 601~11(2)b. Secret voting 
is one of the distinctive features of that system. A closed voting booth is 
indispensable. 

Question 

(3) HMay a special police officer be appointed by the Judges of 
Election to stay in the room where the Judges are sitting, just so he 
does not get within six feet of a person voting in the place?" 

Answer 
Yes. The law applicable to general elections applies to town elections. 

Mason's Supplement 1940, Section 601~11(2)b. Peace officers may r emain in 
the voting place. Section 601-6(8)h idem. 

Question 

(4) Can anyone named by the judges be present when the votes 
are counted and give legal advice in the counting-such as yourself? 
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Answer 

Strictly speaking, there is no authority for this. However, if the judges 
wish you to be present, and you remain present throughout the counting at 
their request, it is difficult t o see wherein anyone has been prejudiced. Your 
presence might constituJ;e an irregularity; but standing alone, it would not 
invalidate the election. 

August 19,. 1941. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

59-A-1 

BIDS AND CONTRACTS R...... trjo. / 0/:2 3/4-'1- :6 ~ Co. Ql:C, 

~ 9'0 .t- · -J 99 
Officers interested in-Purchase of truck - M27 §§ 990, 10305; (MS41 §§ 

382.18, 620.04) . 
Fillmore County Attorney. 

Facts 

Fillmore county called for bids on a truck. In response to that call "X" 
company, a manufacturer of trucks, put in its own bid which apparently 
was not the low bid, although this particular truck and bid was acceptable 
to the county board. The local dealer for "X" truck is. a member of the 
county board. It was explained at the meeting that the dealer would not 
receive anything out of the ~ale of this particulu truck to the county as a 
commission or stipend, but that the contract with the dealer provides that 
the manufacturer can come in and sell machinery without preference to the 
local dealer except trucks. . 

Question 

Whether such sale violates the law regarding officers being interested in 
a contract. 

Section 990, Mason's Minnesota Statutes of 1927, provides in part a8 
follows: 

UNo county official, or deputy or clerk of such official, shall be 
directly or indirectly interested in any contract, work, labor, or business 
to which the county is a party, or in which it is or may be interested, 
or in the furnishing of any article to, or the purchase or sale of any 
property, real or personal, by, the county, or of which the cqnsideration, 
price, or expense is payable from the county treasury." 

We also direct your attention to section 10306, Mason's Minnesota 
Statutes of 1927, which provides: 

"Every public officer who shall be authorized to sell or lease any 
property to make any contract in his official capacity, or to take part in 
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making any such sale, lease, or contract, and every employee of such 
officer, who shall voluntarily become interested individually in such 
sale, lease, or contract, directly or indirectly, shall be guilty of a gross 
misdemeanor." 

The intent of the legis lature in enacting the abQve section is to prevent 
public officials from being directly or indirectly inter ested in contracts in 
which the county is a party_ It is intended to safeguard public interest 
because of the obvious reasoning that a public officer, being a trustee of the 
pubHc interests, cannot successfulty or properly serve two masters, the 
public and himself. 

Each ques tion of this type must rest primarily on the particular facts 
and cannot be answered categorically. We concur in the opinion reached by 
you in that this transaction would be illegal. Undoubtedly the county com
missioner in question has the best interest of the county at heart, but it is 
obvious that he also has an inter est in his own private business and wishes 
to see that business prosper . It would bc to his private advantage and 
interest t o have the county operating the type of truck which he sells for 
reasons too numerous to mention. It would therefore appear that his intercst 
85 a public official conflicts with his interest in his private bUSiness, and in 
a situation such as is presented here, the only safe rule to follow is to avoid 
any possibility of a violation of the sections of the s tatutes above quoted. 

March 27, 1941. 

100 

HAYES DANSINGBURG, 
Assis tant Attorney General. 

90-B-8 

Stripping gravel pit-Plans and specifications-Wages to be paid-Loweet 
responsible bidder. 

Rice County Attorney. 

Question 

Whether plans, specifications and proposals lor loading, screening, 
crushing and hauling gravel and stripping pit may provide that the con
tractor must pay hauler s a certain speCified amount per cubic mile haul, 
such as 5c or 6c per cubic mile, or provide a graduating scale from short 
distance hauls to long distance hauls. 

Answer 

The law r equires all work shall be let to the lowest responsible bidder. 
It is contemplated that the contractor shall be free to do this work in the 
manner selected by him, doing it as cheaply as possible but still performing 
such contract in a good workmanlike ma nner . It would appear that the 
limitation or restriction proposed by you would be in conflict with the law 
in that it would not allow the contractor to perform this work in accordance 
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with the theories expressed above. Ther e is the additional t heory. of courSe, 
that it is to the advantage of the general public and especia lly the taxpayer , 
to have the work done as cheaply as possible. 

Question 

Could the plans, s pecifications and proposals further provide that a 
cer tain number or a ll t he trucks used for hau ling should be owned or oper
ated by residents of Rice County? 

Answer 

No. Such a clause might prohibit an outs ide contractor from bidding 
at all and as previously stated, the theory of the law is t hat ther e shall be 
open competitive bidding so that the work may be accomplished at a mini
mum of cost without sacrificing good workmanship. 

October 29, 1941. 

CIVIL SERVICE 

101 

J . A. A. BURNQUiST, 
A ttorney General. 

707.B·7 

Commission-Abolition- Petition for-Necessity of Yerification by signers
Whether notice of filing required-Determination of s ufficiency of peti
tion and fixing of election at special council meeting-Sleepy Eye char
ter- M40 § 1933-18, et seq.; (MS41 § 419.01, et seq .). 

Brown County Attorney. 

Facts 

It appears that the city of Sleepy Eye has availed itself of the provi
sions of Mason's Supplement, Sections 1933-48, et seq., and established a 
civil service commission t hereunder . A petition for the discontinuance of 
that commission presumably under Section 1933-63b is now being circulated. 

Ques tion 
1. Must t he signatures to such a petition be acknowledged or verified 

before a notary public? 

Answer 

Said Section 1933-63b provides that such a petition mus t be signed "by 
25 per cent of the number of legal voter s voting at t he last election." There 
is no express provis ion either in that section, or ~lscwhere, that the s igna
tures be verified. 

Manifestly, a petition s igned by t he r equisite number of persons and 
filed with the council is a prerequisite to action by that body SUbmitting the 
question to the voters . While it is not expressly provided that signers must 
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be voters , we feel certain t hat is what the legislature meant. It would be 
absu_rd to permit persons unquaHfied to vote to sign such a petition and 
thereby compel an election if all the qualified voters of the village were 
opposed to the proposition to be submitted. Accordingly, we construe this 
section as though it provided that such a petition must be signed Uby per
sons qualified to vote at the village election, to a number equal to 25 per 
cent of the voter s who cast ballots at the last village e lection." That being 
so, the-council mus t determine that the requisite number of signers to such 
a petition were qualified to vote at elections in the village before it has any 
basis on which to act. If it cannot determine this from an examination of 
the signatures alone, it mus t r esort to such investigation as to it seems 
sufficient to es tablish the Qualifications of those who s igned. In other words, 
it is not required to r ecognize a petition containing the required number of 
s igners without any showing they are legal voters. 

It would be unreasonable to expect the council to investigate the qualifi
cations of several hundred voters, and we believe a court would sustain it 
in requiring an affidavit from each signer of t he petition as to his qualifica
tions as a voter. Such an affidavit might be made at the t ime of signing 
the petition, or afterwards. It might be made a part of the petition. 

Question 

2. After such a petition is fil ed must notice of t he filing thereof 
be g~ven so as to permit objections thereto, and withdrawals therefrom? 

Answer 

Al t hough such a procedure would be proper, t here is no express statu
tory requirement that it be followed. It is merely provided that "when such 
petition is filed, the governing body of such city or village shall cause said 
quest ion t o be submi~tcd to the voters at the first fo llowing general election." 

"Such petition" means a properly s tated petition signed by the r equisite 
number of qualified persons. If the council in its efforts to determine the 
qualifications of those signing deems that a hearing after notice is essential, 
it may adopt a resolu tion to that effect. Such action is optional on its part. 
It probably would be good practice for it to adopt such a r esolution. 

Accordingly, you are advised that the council may lawfully r equire 
notice of a hearing on such a petition to be given, and a hearing to be held. 

Question 

3. Mus t the sufficiency of the petition be determined and the elec
tion be ordered by the council at a special as dis tinguished from a gen
eral meeting of the council ? 

Answer 

The law is s ilent on this point. Sleepy Eye operates under a home rule 
charter. U":der the provisions of that charter the council may hold "regular 
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or special meetings at times and places as they. by resolution, may direct." 
Chapter IV, Section 2, page 21. Ther e does not appear to be any charter 
limitations on the powers of a special council meeting in Sleepy Eye, and in 
the absence of such limitations, you are advised that the council may pass 
on the petition's sufficiency. and if found proper, order the election at either 

. a duly called and held special or r egular meeting. 

ROLL1N L. SMITH, 
Special Ass istant Attorney General. 

February 24, 1942. 785-E-l 

CHARTER A ,.,J-. 11/ k. 3G,(s.t0..4.Co-,..J.) a..m-v.>.,.(~ 
102 ~ tll!l4-:l. £ 1941 c), . SS-s-

Amendments-Publication of-Requirements of Minn. Constitution- Minn. 
Cons., Art. IV, § 36. 

City Attorney, Willmar. 
Facts 

The city of Willmar, operating under a home rule charter, is about to 
submit certain amendments to the eJectors. The Constit ution of Minnesota, 
Article IV; Section 36, provides that 

..... Such charter so deposited may be amended by proposal 
therefor made by a board of fifteen commissioners aforesaid, published 
for at least thirty days in three newspapers of general circulation in 
such city or village, ••• " 

Ther e are three newspapers published in the City of Willmar- one is a 
daily, and two are weeklies. 

Question 
As to interpretation of the r equirements that the proposed charter 

amendments be published "for at lea st thirty days in three newspapers of 
general circulation. 

Answer 
The constitut ional requirement is complied with if the proposed amend

ments are published in the daily paper each day for at leas t thirty days, and 
in the two weekly paper s in each edition for at least t hirty days. See Wolfe 
v. City of Moorhead, 98 Minn. 113. There the court, in cons truing the con
~ titutional amendment, said: 

"The r equirements of the constitutional amendment are satisfied 
by the publication of the charter amendment, begun in three newspapers 
conforming to the s tatutory standard on a particular day and continued 
in ever y issue of such newspapers from the date of firs t publication 
until the time of holding the election, provided that the charter amend
ment be published for a period of at least thirty days . ••• 11 

October 21, 1941. 

EDWARD J. DEVITT, 
Assistant Attorney General. 

68-M 
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103 
flome Rule-Charte r-Validity of provis ion r etaining unseparaled status of 

village from towns hip for election and assessment purposes-Constitu
t ion, Art. IV, § 36; M27 §§ 1099, 1126, 1268, et seq.~ (MS41, §§ 365.44, 
410.04, ct seq.; 413.05). 

Village Attorney. Biwabik. 

Facts 

A home rule charter proposed for adoption or rejection by the voters 
of the Village of Biwabik (organized under R.L. 1906) contains this pro
vis ion : 

"Section 7(d). Nothing in this charter shall be construed as having 
the effect of separating t he city of Biwabik from the town of Biwabik 
for assessment and eJection purposes ; and such city and town shall 
constitute a single election and assessment district in the same manner 
as provided by law for towns and villages which have not by proper 
legal procedure become separated for election and assessment purposes." 

Ques tion 

Whether or not if adopted, it will be valid. 

Answer 

Authority to adopt a home rule charter " consis tent with and subject 
to the laws of this state" is conferred by Article IV, Section 36 of the Con
stitution. 'The legislature is empowered thereby to "prescribe by law the 
general limits within which such charter shall be framed." Pursuant thereto, 
legis lation has been enacted which now appears in Mason's Minnesota 
Statutes of 1927, Sect ions 1268, et seq. Neither the Constitution, nor the 
sections cited, express ly prohibit a home rule charter from providing that 
a city organized t hereunder and t he town in which it is s it uate shall consti
tute a s ingle elec tion and assessment district. 

The Constitution does not provide what shall constitute an election or 
assessment dis trict ; neither does it limit the author ity of the legislature in 
this regard. Consequently, the field is left open for t he legislature. It may 
establish an election and assessment district of such size as it wishes. 

Under our statutory system, with 8 few exceptions, each t ownship, 
including a ll villages s ituated ther ein, constitutes a s ingle assessment and 
election district. Incorporation of an area within a township as a village 
does not automatically effect a separation of such village from t he township 
for either of those purposes. Ops. Atty. Gen. May 19, 1931, June 22, 1936 
(440h). 

For many years our laws have provided that u township may separate 
from a village for election and a ssessment purposes (Mason's Minnesota 
Statutes of 1927, Section 1099, Op. 504 Atty. Gen. Report 1940); also that a 
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village may separate from a township for such purposes (Mason's Minne
sota Statutes of 1927, Section 1126, Op. Atty. Gen. 798, Report 1910 and 
693, Report 1912 ), In other words, it has been the recognized legislative 
policy to leave the question of separation f or local determination. 

The authority of the voters of a municipality to adopt a home rule 
charter is a broad authority and is subject to only a few restrictions. These 
are stated in the Constitution and the statu tes. 

The adoption of a home rule charter in Minnesota is legislation. The 
authority it furn ishes to city officer s is legislative authority. A constitutional 
charter , therefore, has all the force and effect of an act of the legislature. 
McQuillin, Mun . Corp. Section 152 (2d ed.); Park v. Duluth, 134 Minn. 296; 
Freeman v. Zimmerman, 86 Minn. 353. The power conferred by the Con
stitution upon cities to frame their own charters ex tends to all subjects and 
matters properly belonging to the government of municipalities, and includes 
every subject appropriate to the ordinary conduct of municipal affairs. 
Grant v. Berri sford, 94 Minn. 45; State ex re I. v. District Court, 90 Minn. 457. 

Summing up the Minnesota decisions dealing with municipal home rule 
in 7 Minn. L. Rev. 306, 313, Professor William Ander son says : 

"Upon reading these cases . . . one gets the impress ion that the 
supreme court has been no less liberal than the legislature t oward t he 
principle of local self-government. Wit hin the fi eld of true municipa l 
fun ctions, which is a rapidly g rowing domain, cities are given subs tan
tially the same power t o confer authority upon themselves by home rule 
charters as t he legislature formerly exercised. The fact that the cities 
charter themselves instead of r eceiving their powers directl y from the 
legislature is a di stinction without a real difference." 

It is elementary tha t a home rule charter must not contravene any public 
policy of the s tate. However, the provis ion in ques tion appears to conform 
to rather than to contravene the recognized legislative policy on this subject; 
namely, to leave the question of separation f or election and assessment 
purposes for local determination. 

If there were any sta tutory provis ion which required home rule charter 
cities to be separated from t heir r espective towns for election and assessment 
purposes, a different question would be presented. Clearly the legi!\latu re 
has power to pass such a law. If one was in effect, it would necessarily 
prevent a city, by home rule charter, from doing what Biwabik proposes to 
do. However , as stated before, there is no such provision. Consequently the 
electors are free to act as they please in this r espect. 

Accordingly, your inquiry is answered in the affirmative. Under the 
proposed Biwabik cha rter , the City of Biwabik and the Town of Biwabik 
remain a single election and assessment district. 

August 14, 1941. 

ROLLIN L. SMITH, 
Special Ass istant Attorney General. 

58-0 



170 MUNICIPALITIES 

COMMISSIONER DISTRICTS 

104 
County-Redistricting-Publis hing Notic::e-City ward boundaries changed

(MS41 § 375.02). 
Clay County Attorney. 

Facts 

The county board of Clay County r edistricted the county into commis
s ioners' di stricts after the last f ederal census. Certain districts were 
bounded by ward lines in the city of Moorhead. Thereafter the city of 
Moorhead changed the boundaries of those wards. 

Question 

Whether the county board can at this time pass a resolution defining 
the boundaries of the districts affected so as to coincide with the ward lines 
as changed, or whether .it is necessary to give notice and comply with the 
statutes as to redistricting. 

Answer 

Minnesota Statutes 1941 , Section 375.02, provides that the county board 
shall not have authority or jurisdiction to r edistrict a county unless the 
board shall cause at lea st three weeks' published notice to be given of its 
purpose to do so. Even though only a slight change is made in the boundaries 
of two or more districts, nevertheless the changes cons titute a redistricting 
in our opinion. So that such changes should not be made without the giving 
of notice as required by the statute. . 

November 12, 1942. 

DEPOSITORIES 

105 

RALPH A. STONE, 
Assistant Attorney General. 

798-B 

Commodity Stamp Fund-Where deposited- M27 §§ 846, 848; M40 § 4463; 
(MS41 §§ 256.89, 261.201 to 261.208, 385.07, 385.09) . 

Public Examiner. 

Facts 

Laws 1941, Chapter 98, Section 7, provides: 

"All stamps, cash and property in the possession of any govern
mental subdivision of the state or any agency thereof shall be insured 
against loss or deposited with a depository of public funds in the man
ner provided by law." 
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Question 

Whether or not the stamp-issuing officer in a county designated under 
that statute should depos it the commodity s tamp fund in the depository 
designated by the board of auditors of the county. as provided by Mason's 
Minnesota Statutes of 1927, Section 846; or in the depository des ignated by 
the board of county commissioners, as provided in Section 848, idem ; or in 
the depository designated by the county w elfare board, as provided by 
Mason's Supplement 1940, Section 4463. 

Answer 

It is not clear just wha t the legislature intended. State depositories , 
town depos itories , city and village depositories, county depositories, and 
depositories of a county social welfare fund are, literally speaking, each 
depositories of public funds. However, it scarcely seems likely that the 
legislature intended to give the stamp-issuing officer the option of selecting 
some depository out of the classes described above. A r eading of Laws 1941, 
Chapter 98, indicates a legislative intent to keep these funds dis tinct from 
other fund s. For example, Section 2 · thereof, at the middle of page 122, 
contains this provision: . 

"Such commodity stamp funds shall remain inviolate during the 
operation of said stamp plan program, and that no part thereof shall 
be used to defray adminis tration or any other ex penses whatsoever." 

Furthermore, the county welfare board is vested with the administration of 
the act and it is given power to deSignate the s tamp-issuing officer. It 
would seem a more logical arrangement to deposit money in the commodity 
s tamp fund in the depository des ignated by the county welfare board, 
IJUrsuant to Mason'!\ Supplement 1940, Section 4463, than in the depository 
of regular county funds des ignated under Mason's Minnesota Statutes of 
1927, Section 848. 

What a court is required to do in a problem of s tatutory construction, 
such as is here presented, is not determined by what the legislature did 
mean on a point which was present to its mind, but to guess what it would 
have intended on a point not present to its mind if the point had been 
present . DunneU's Digest, Section 8940. 

Accordingly, you are advised that money in the commodity stamp fund 
created by Laws 1941, Chapter 98, should be deposited by the stamp-issuing 
officer with the depository designated by the county welfare board pursuant 
to Mason 's Supplement 1940, Section 4463. Sa id section provides that the 
social welfare fund shall be deposited in 4ia local bank carrying federal 
deposit insurance, designated by the county welfare board for this purpose" 
and does not provide for the furnishing of collateral security by the bank. 

August 8, 1941. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

140-a-7 
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DRAINAGE 

106 
Ditches-Assessment for repairs-Not covered in original assessment for 

construction of county ditch- M27 §§ 6840-54, 6840-61; (MS41 §§ 106_49, 
106.55). 

Renville County Attorney. 

Facts 

A county ditch was constructed in Renville county about 33 years ago. 
This ditch drained old Stockade Lake and is about a mile and a quarter in 
length, ending in a natura l ravine', At the time the ditch was constructed 
it was adequate and carried off surface water naturally draining into it. 
The natural ravine connects the first ditch with a second drainage ditch. At 
the time t he first ditch was constructed, the parties owning land around 
the lake were assessed for benefits . Since that time people owning property 
beyond the lake have constructed open ditches across the lands that were 
assessed for benefits, with consent of the owners of such benefited land and 
without the knowledge or ·authority of the county board. The result is that 
in the spring and faH the ditch is unable to carry the water that was intended 
to be drained by it because of additional waters added by these 15 additional 
private ditches. These private ditches, however, do not run into the lake 
bed or the county di tch and the water that runs into the lake bed from 
these 15 private ditches and from those lands that wer e not a ssessed is 
surface water that would eventually reach the lake, less that part thereof 
that is lost by being absorbed. 

A petition has now been filed with t he county board under Mason's 
Minnesota Statutes of 1927, Section 6840-54, for cleaning out and repairing 
this first ditch, which petition is opposed by several of the landowners at the 
lower end of the ditch on the ground t hat the cleaning out and repairing of 
the ditch will cause their land at the lower end of the ditch and alon~ t he 
natural ravine to be fl ooded. 

Question 

1. "What authority has the county board, if it proceeds to clean 
out and repa ir this ditch, to assess part of the cost against the lands 
which were not origillally assessed, but receiving the benefits by having 
their lands drained across the assessed lands into the lake by these 
open and tile ditches 1" 

Answer 

There is no authority which would permit the assessing of the lands not 
originally assessed for the cleaning and repa iring of the ditch. 

Question 

2. "Has the Board the power r. nd authority by injunction or other
wise, to stop these non assessed landowners from artificially pouring the 
surface waters into this lake through these open and tile ditches 1" 
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Answer 

We call your attention to Mason's Minnesota Statutes of 1927, Section 
6840-61, which prohibits a public or private lateral to be constructed so as to 
use an existing system. However, if this sta tute is applicable, it would be 
a ques tion of fact whether these private ditches would constitute a " latera}!' 
as apparently they do not connect with the ditch itself. On the other hand, 
the law of surface waters might be used to enjoin the use of these private 
ditches. However , this is largely a question of fact upon which this office 
cannot pass. 

Ques tion 

3. "What liability is there on the part of the county, if the County 
Board proceeds to clean and r epair this ditch and places it back in its 
original slate, and the owners of land along the lower end of this ditch 
and the natural ravine suffer damage?" 

Answer 

It is difficult t o see how liability would rest on the county for doing that 
which the law authorizes it to do. On the other hand, this might in turn 
rest upon what interest in the land was taken at the time of the original 
proc£:cding and whether or not an easement was taken for flooding or recov
ery of damages in the order by whieh the ditch was constructed. 

It w0l:lld seem that the thing to do in this particular matter would be 
to commence a proceeding to construct a new ditch, over and including the 
old ditch, in such a manner that the ditch would properly handle the drainage 
problem and if this is done, all lands benefited could be assessed. 

. October 14, 1941. 

107 

HAYES DANSINGBURG, 
Assistant Attorney General. 

602-J 

Ditches-Construction of tile drain to connect with established drainage ditch 
-Consent of owners of land assessed (or original ditch required-L 19, 
C471, § 12. 

Brown County Attorney. 

Facts 

On July 25, 1919, a petition was filed with the town board in Cotton
wood Township, this County, for the establishment of a town ditch. The 
ditch was duly established, and the town of Cottonwood was assessed for 
certain road benefits in those proceedings. The town now desires to use the 
ditch a s an outlet for a tile drain a long a part of the town road which was 
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not assessed for benefits in the proceedings. There are some farm owners 
whose lands were not assessed for the original cost of the ditch who will also 
benefit by this tile drain. It seems that there is some opposition on the part 
of some of t he farmers who were orig inally assessed, to the use of the ditch 
as an outlet by the farmers not assessed, and by the town board, so appar
ently it will be imposs ible to r each an agreement among them. 

Question 

Whether this ditch can be used within reasonable limits to embrace a 
larger area, and if so, by what procedure. 

The law in effect at the time the ditch was originally es tablished was 
Chapter 471, Laws of 1919, Section 12. 

Answer 

When a drainage system is established under Minnesota law it is in 
effect the establishment of a community for the specific purpose of affording 
drainage to that area. Persons who are not in sympathy with the drainage 
project are made parties. Their lands may be damaged and some of their 
lands taken from them without their consent. They are assessed for benefits 
whether or not they want the drainage system. Once the drainage system is 
established, whatever benefits accrue to the lands of the owners within the 
area become appurtenant to the lands. Without the consent of the owners, 
they cannot be deprived of these benefits except by due process of law. 

Under the facts as you have stated them, certain lands have become 
entitled to the benefits which were calculated to accrue to these lands at 
the time of the establishment of the drainage system. I assume that the 
plans and specifications for the drainage ditch specified the point of the 
source of the ditch, its course, its terminus, specified the depth, the width 
at the bottom, the width at the top and the slope of the banks. These specifi
cations entitled per sons assessed for benefits to the maintenance of the ditch 
in substantially the condition in which it was constructed and for which 
they were r equired to pay. It is now proposed that persons not originally 
assessed for this ditch will construct a tile drain which will discharge ditch 
waters into the ditch originally established. 

It is a well-known principle of engineering that engineers provide for 
what they call a factor of safety when they construct a bridge, a road, a 
ditch, or any other structure. We have a right to assume that when this 
ditch was planned and built that the engineers provided that it would carry 
not only the quantity of water which they computed would be ordinarily 
carried in times of high water, but undoubtedly they computed a factor of 
safety in connection therewith. Thus if the ordinary stage of water in the 
ditch at times of excessive moisture was two feet, the engineers undoubtedly 
would figure that the ditch should be sufficient to carry one or two feet more 
than might ordinarily be expected. If the proposed tile ditch is constructed, 
the burden upon the original ditch will be increased by the waters that are 
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cast therein through the tile. The factor of sa1ety is thereby reduced. This 
factor of safety is a property right in the lands a'ssessed for the construction 
of the original ditch. Without the. consent of the owners of such lands 80 

assessed, the efficiency of the original ditch cannot be decreased except by 
due process of law. The outlet for the tile ditcb is an important part 
thereof. Without adequate outlet, the ditch is worthless. 

It is, tberef.ore, my conclusion that unless the consent of the owners of 
each tract of land assessed for benefits in the original proceeding is obtained, 
the tile ditch may not be discharged into the original ditch unless such 
proceedings are taken pursuant to law as will obtain this right of outlet 
for the tile. The proper proceeding would be the establishment of a new 
ditch upon the exact route of the old ditch, h~ving as a branch the proposed 
tile ditch. The tile ditch would then be assessed and the assessment spread 
over the area benefited by the tile ditch for that just portion of the cost of 
thc original cost of the con~truction of the old ditch which the viewers 
determine to be the share of the burden justly imposed upon lands benefited 
by the tile drain. 

Without such a new proceeding, it is my opinion that the promoters of 
the tile drain could be restrained from discharging the waters from the tile 
into the old ditch. 

You will find interesting reading on this subject in Lupkes v. Town of 
Clifton, 167 Minn. 493, 196 N. W. 666, and In Re Elysian High-water Level, 
208 Minn. 168, 298 N. W. 140. 

December 9, 1942. 

108 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

,_ 11""'''; 1 " 602-B 

D1tc:h_Repairs--Cleaning-Hearing for-C08t--M27 § 6840-64; (MSn §§ 
106.49,106.61). 

Polk County Attorney. 

Questions 

1. Is it necessary to have a final hearing when a ditch has been 
repaired? 

You say that most of the repairs in your county consist of cleaning out 
brush and dirt to make the ditch conform to the original depth and width. 

2. If it is necessary to have a final hearing on repair of a ditch, is 
the same procedure followed as when the ditch was originally con
structed ? 

Answer 

Minnesota Statutes 1941, Section 106.49, Mason's Minnesota Statutes 
1927, Seetlon 6840-64, relate. to county dilehe. and judicial dlleh ••. Thia 
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section is confined to cases where the cost of the repair does not exceed 
300/0 of the original cost of construction of the ditch. In proceedings had 
under that section, you will observe that the requirements of Minnesota 
Statutes 1941, Section 106.51, Laws 1941, Chapter 211, Section 1, are that 
when the cost of the repair has been ascertained "to apportion the total cost 
and expense connected with the repairs among these counties in the same 
proportion as the original cost of construction of the system, and thereupon 
it shall become the duty of the county board of the coun ty to provide for 
the payment of this expense; and, if there are not sufficient funds to the 
credit of the system in any county to make these repairs, it shall be the 
duty of the board of that county to order the county auditor to make and 
file, in his office, and to file for record, in the office of the register of deeds, 
a summary statement and lien, as provided in (Minnesota Statutes 1941) 
Sections 106.41 and 106.42, as in the case of county drainage systems, and 
it shall be the duty of the auditor to make and file this statement, and to 
assess the costs of the r epairs against the property benefited in the original 
drainage proceeding in the same proportion as in the construction of the . 
original system." 

When the improvement consists of deepening, widening, or extending, 
then the procedure is under Minnesota Statutes 1941, Section 106.52. In 
that event a hearing is had upon the report of the engineer and viewer s in 
the same manner as provided in Minnesota Statutes 1941, Section 106.24, in 
the case of construction of a county or judicial ditch system. 

The distinction is made for the apparent reason that where the specifi
cations of the original ditch are changed it cannot be said that the benefits 
should be a ssessed in the same proportion as originally, but where the specifi
cations are not changed the clean-out is a mere maintenance job. 

From the foregoing you will see that in case the specifications of the 
ditch are changed by the repair or clean-out that it is necessary to have a 
final hearing upon the engineer's and viewers' reports after they have been 
filed, as in the case of an original ditch proceeding. When the specifications 
are unchanged, no hearing is required. 

Question 

8. Whether it is necessary, where a ditch has been r epaired to its 
original depth and width, to have a hearing after the engineer has filed 
his certificate and report that the improvement has been completed. 

Answer 

Where there is a change in the ditch system after its original comple
tion, the cost of the change may not be assessed against lands affected with
out first having a report from the engineer and the viewers, with a hearing 
upon such report and a determination of the benefits. Where there is no 
change in t he depth or width, or other specifications of the ditch, but the 
work consists merely of cleaning out the ditch so as to make it conform to 
the original specification, then no hearing is necessary. When the cost of 
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the r epairs has been ascertained, they are spread against the land affected 
in the same proportions as the original assessment. Of course if ther e is 
money in the ditch fund t he entir e cost does not need to be assessed against 
the land but only such proportion of the total cost as is not available in the 
ditch fund . 

I think that we agree with you in your views 8S you have stated them. 

October 2, 1942. 

109 

CHARLES E . HOUSTON, 
Assistant Attorney General. 

602-J 

Ditches-Repair-Cleaning-Orig ina l record lost-Proceedings should be 
conducted as a new project. 

Murray County Attorney. 

Facts 

A petition is pending in Murray county before the county board for the 
repair of county ditch No. 76A and that portion of county ditch No. 18 below 
the outlet of county ditch No. 76A. County ditch No. 76A discharges into 
county ditch No. 18. 

It further appears from your letter that a part of the original records 
r elating to county ditch No. 18 have disappeared from the files. I take it 
from your letter that they cannot be found. As I understand the facts to 
be, it is very difficult to ascertain what were the specifications on county dit ch 
No. 18. I understand that you are unable to say just what its depth was 
at various pos itions in the ditch. You are unable to say what was the original 
slope of t he banks according to the s pecifications and as it was actually dug. 
You are unable to say what was the width at t he top and the width at the 
bottom throughout this ditch from its source to its terminus as shown by 
the plans and 8S nctually constructed. Without this information, we would 
be unable to say whether t he plans for a cleanout contemplated widening 
the ditch or deepening it, or changing the slope of the banks. As we under
stand the law, a r epair or cleanout job contemplates restoring the ditch to 
the speci fications upon which it was built. Any change in those specifications 
would r equire a change in the procedure. 

Now as I understand it what the people interested really want is to have 
a job which wHI clean out county ditch No. 76A from the county road at t he 
north end to the point of junction with county ditch No. 18 and from that 
point following the route of county ditch No. 18 to Beaver Creek. 

Opinion 

In view of t he facts as stated, it appears to m e that the only practical 
solution of the problem is to present a new petition t reating it as a new 
drainage project , beginning at the north end of county ditch No. 76A, thence 
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following the route of county ditch No. 76A to its outlet and from its outlet 
following county ditch No. 18 to the outlet of No. 18 in Beaver Creek, thus 
making an entire new project out of it. This will not increase the amount of 
the work to be done, but it will be in accordance with the wishes of the 
persons interested. 

In such a proceeding, all of the persons who were originally assessed 
for benefits on county ditch No. 18 and on No. 76A should have notice of all 
proceedings at all times. The entire proceedings should be conducted as a 
new project . It should have a new ditch number. 

The proceedings will require the appointment of an eng ineer and view~ 
ers. All of the proceedings required in a new ditch will be required. 

On the other hand, if you are able to ascertain the plans and specifica
tions of the two old ditches. cleanout ' jobs could be provided separately on 
No. 76A and on No. 18. but I am unable to see how you can make a cleanout 
job without knowing the original plans and specifications. 

Another thing that might be considered in making a new job of it is 
that in the years ' since the original construction of this drainage system 
experience has taught the people some things that they did not know in the 
beginning. For example. they have learned that when the slope of the banks 
of a ditch are qui te gradual that erosion is less and grass will grow upon 
the banks. Ther e will not be the likelihood of caveins. and the cost of 
maintenance is less. 

We have to conduct our proceedings within the law. This is naturally 
one drainage system but they were established and conducted as two systems. 

December 8. 1942. 

110 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

602-J 

Ditches-Repairs-Cleaning-Petition for extension of system-Notice-
(MS41 § 106.49). 

Blue Earth County Attorney. 

Opinion 

Minnesota Statutes 1941, Section 106.49. contemplates not only a clean
out job but also an improvement or extension of the original drainage 
scheme. If only a clean-out is contemplated, under subdivision (3) of that 
section, the county board is authorized to proceed to clean out the ditch. No 
notice is required to be given under the terms of the statute before the 
work is done. 
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But if any widening, deepening, or extensions are contemplated, then it 
is not merely to be cleaned so as to conform to the orig inal specifications and, 
in our opinion, notice is required to be given to all persons whose lands are 
affected as in the case of a new ditch proceeding. 

September 2, 1942. 

111 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

602..J 

Ditc:hes-Repair-Improvement-County board's duty to keep tile free from 
ob8truction-(MS41 § 106.48). . 

Renville County Attorney. 

Question 

\Vhat authority and right ha~ the County Board of Commissioners to go 
out on to land through which a county tile ditch runs, and cut down an~ 
grub out cottonwood trees which are growing along and beside the ditch, 
and which threaten to plug up and stop the drainage of water through the 
tile, by r eason of roots of the trees following along and growing into the tile? 

Answer 

Minnesota Statutes 1941, Section 106.48, reads in part: 

"The county board of any county in this state within which is con· 
structed or may hereafter be constructed any state, county, or judicial 
drainage system lying wholly or partly within the county shall keep the 
same or such part ther eof as lies within t he county in proper repair 
and free from obstruction in the manner specified in this chapter so as 
to answer its purpose, * ,* *." 

The duty is imposed upon the county board to keep the ditch free from 
obstruction. In order to keep the tile free from obstruction it may be neces· 
sary to r emove trees in the close proximity to the tHe, the roots of which 
would otherwise enter the joints of the tile and in time completely obstruct 
drainage through the tile. Whether or not such danger exists and whether 
or not it is necessary to cut the trees is a ques tion of fact which the county 
board will decide, but the duty upon the board is plain to keep the tile free 
from obstruction. It will use such means therefor as the circumstances of 
the case may require. · 

September 29, 1942. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

602..J 
Iii-Sa.- - /'1 
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112 
Ditches-Repair-Telephone poles-Cost of moving-Legitimate charge to 

ditch district assessment. 
Wilkin County Attorney. 

Fads 

County Ditch No. 20 in Wilkin County is being r epaired. The engineer's 
report and the specification s for the repair, and the contract for the doing of 

the work under the plans and specification s are s ilent on the matter of 
moving a te lephone line which parallels the ditch. In order to do the work 

in a workmanlike manner. in accordance with the plans and specifications, 
it will be necessary that the telephone line be moved. It may be r eplaced 

after the work is finished . This telephone line passes over an easement held 
by the telephone company and is not on a public road. 

You state it is your opinion that the cost of moving the telephone line 
so as to enable the work to be done should be paid t o the contractor as 

additional work not provided for in the contract, and the cost of such moving 
assessed to the ditch district. 

Question 

\Vhether we concur with you in your opinion. 

Answer 

We agree with you that, if the telephone company should be required 
to move the telephone line and then replace it after the construction~ work 

has been done, ihis is an item of damage to be pa id to the t elephone com
pany, the same as any other item of damage. If it is necessary in order that 
the work be done that the telephone line be moved, it is the part of the 
cost of the doing of the work. 

It is our opinion that when the county entered into the contract with 
the contractor for the doing of the work, the county made an implied repre
sentation that the place in which the work was to be done was free from 
artificial obstruction to the doing of the work. The telephone company had 
a right to maintain this line on the easement over private property. There
fore, if the telephone company moved the line it is entitled to be paid the 
reasonable cost of the r emoval, and if the contractor agreed to move the line 
without such moving being contemplated in his contract, he is entitled to 
additional compensation for such moving, such compensation to be in a 
reasonable amount. 

CHARLES E. HOUSTON. 
Assistant Attorney General. 

October 28. 1942. 602-J 

"!$a- 1.:1-
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EMPLOYEES 

113 
Mileage-For use of borrowed or rented car- M27 § 254-47; (MS41 § 350.11 ). 

Winona County Attorney. 

Facts and Ques tion 

Mason's Minnesota Statutes, Se.!tion 254-47, provides f or mileage for 
county, city ... and other employees. Can a county office employee who 
receives mileage pursuant to this section legally charge said mileage at five 

cents per mile when such employee either borrows or r ents a car for official 
bus iness? Under the stress of modern times, some officers of the county 
find their tires in bad condition and find further that their cars are tempo
rarily laid up; consequently, the importance of either renting or borrowing 

a car to carryon the functions of their office 

Answer 

Mason's Minnesota Statutes 1927, Section 254-47, reads as follows : 

"Auto hire for municipal employes.-The max.imum amount which 
shall be paid by the State, any department or bureau · thereof, or any 
county. city, village, town or school district, to any officer or employe 

except sheriffs or deputy shcriffs, as compensation or r eimbursement for 
the use by such officer or employe of his own automobile in the perform

ance of his duties , s hall not exceed five cents per mile. In case of sheriffs 

and deputy sheriffs the maximum amount so to be paid shall not exceed 

seven cents per mile." 

This section applies only to the use by the public officer of his own auto
mobile. It does not apply where such officer borrows or r ents a car. The 

intent of the law is to r eimburse the public officer for the expense which he 

incurs in using his own car . There are certain officers who, under the statutes 
pertaining to· the compensation of their offices, are entitled to livery hire and 

expenses. In the case of such officer s, depending upon the language of the 
controlling statute, an a llowance for rent of an automobile, for use on official 
business, or "livery hire" might be proper . 

In the case of a borrowed car where a controlling statute allows an 
officer his expenses incurred in performing his officia l duties, such officer 

might be allowed the expense to which he is put for gasoline and oil. 

RALPH A. STONE, 
Special Assis tant Attorney General. 

March 3, 1942. I04-A-8 
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114 
County \Velfare Board-Salaries-Not entitled to in lieu of vacation not 

taken. 
Koochicbing County Attorney. 

Facts and Ques tion 

uThe Welfare Board as well as the County Board has adopted the 
policy of allowing vacations with pay to its employees, on the basis of 
one day for each month of employment preceding the date of the vaca
tion-not to exceed 12 vacation days, exclusive of Sundays and holidays. 
The philosophy of the vacation is that the employees will do more and 
better work for the board if they are given the res t s uch a vacation 
affords. 

"The question here arises out of the following facts: an employee 
of the Welfare Board was entitled to two weeks vacation. She as yet 
has not r eceived a vacation or taken it, but ins tead res igned from the 
Welfare Board to accept employment in one of the county offices where 
s he is on regular pay. She now asks for the pay for the two weeks vaca
tion to which she is entitled. She will at the same time be receiving 
regular pay as an employee of other departments of the county. The 
question seems to be whether it is legal for t he Welfare Board to pay 
her for 12 days vacation when as a matter of fact s he is working at the 
time and r eceiving pay of another department in the 'county. 

'IThe desire of course is to give her the vacation to which she is 
entitled. On the other hand. we do not want any expenditure to be made 
which is not entirely legal." 

Answer 

The employee is not entit1ed to payment for two weeks in lieu of vaca
tion to which s he was entitled but did not take. 

The purpose of a vacation is for the rehabilitation of the employee. If 
the employee needs a res t so that s he may better perform her duties, two 
weeks' extra pay will not give her the rest she needs. Vacations are not 
granted as an increase in salary. If an employee is entitled to a vacation 
which she does not see fit to take. she is not entit1ed to substitute something 
else in place of that to which s he is entit1ed. The right to a vacation is not 
the equivalent of a right to a vacation or an option to take the money in lieu 
thereof. The vacation was a right incident to the employment. When the 
employment ceased, the right incident thereto a lso ceased. 

Since she is working for the same employer, the employer might con
sider whether it will now grant her a vacation, but that is not the question 
submitted to us for consideration. 

October 8, 1942. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

I04· A-9 
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115 
Retirement Associations-Persons eligible to other pens ion associations may 

not waive their rights and thereby become eligible to the Public Em. 
ploy •• s Association-M40 § 254-24; L 41, C 285 § 1; (MS41 §§ 353.01, 
353.03). 

Ely City Attorney. 

Question 

Whether employees of the Ely Fire Department, which is composed of 
both full time and voluntary firemen, may waive their pension rights as 
members of the Firemen's Relief Association and become members of the 
Public Employees Retirement Association. 

Ana"er 
Mason's Supp. 1940, Sec. 254-23 as amended by Laws of 1941, Chap. 285, 

Sec. 1 thereof, defines public employees who are eligible to membership in 
the Public Employees Retirement Association. Among those excluded is: 

"(C) Any employee of any governmental subdivision who by virtue 
of his present employment is required to contribute to, or is eligible for 
membership in, or to be designated as a future beneficiary of, any r etire
ment, relief or pens ion system established and maintained by authority 
of and pursuant t o anyone or more of the following sections of the 1940 
Supplement to Mason 's Minnesota Statutes for 1927, to-wit: * * * 
relating to firemen's r elief associations • • , etc." 

The privilege of membership in the Public Employees Retirement Asso
ciation is not dependent upon the exercise of the right to belong to other 
pension systems, but is dependent upon whether the person is eligible for 
membership in other pension systems. The Ely firemen are eligible for 
membership in a pens ion system other than that of the Public Employees 
Retirement Association, and would therefor e not be eligible for membership 
in the latter association. 

This opinion would be the same in r espect to full time firemen, voluntary 
firemen who are otherwise employed by the city. and voluntary firemen not 
otherwise employed by the city. 

April 30, 1942. 

116 

JOHN A. WEEKS, 
Assistant Attorney Genera1. 

331-B-1 

Retirement Association-Public employees defined- M40 §§ 264-23, 1499-1; 
(MS41 §§ 353.01, 447.17). 

Public Employees Retirement Association. 

Question 

Whether persons in the employ of any hospital established and main
tained by a board of directors of trusts in cities of the first class as author-
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ized by Laws of 1931 , Chapter 56, also known as Mason's Supplement 1940, 
Sections 1499-1 to 1499-3 inclusive, are included within the definition of a 
public employee under their retirement act. 

Answer 

The Publie Employes Retirement Act, Mason's Supplement 1940, Sec
tion 254-23, so far as pertinent to this opinion, defin es public employe as 
follows: 

U 'Public Employe' shall mean any per son holding a position, either 
by ejection, appointment or contract in a nd for any of the several coun
ties , cities, villages or school districts which arc now or hereafter may 
be affected by the provis ions of this act, whose salary is paid, in whole 
or in part, through taxation, or by fees , assessments or revenue from 
anyone or more of the governmental subdivisions hereinbefore enumer
ated, irrespective of whether or not such person is directly employed by 
the authority of, or is under the control and supervision of the govern
ing body of any such county, city, village or school dis trict." 

The funds contemplated by Mason's Supplement 1940, Section 1499-1, 
are donated in trust to the city for the establishment or maintenance of a 
hospita l. The money or property belongs to the city notwithstanding the 
fact that its use is limited for a certain defin ite purpose, to-wit: The oper
a tion of a public hospital , which is a r ecognized public use and a permissible 
activity for a municipality. While the management and operation of the 
hospital is not in the hands of the governing body of the municipality, but 
in a specia lly crea ted board of public officials caBed directors of trust , who 
appoint and remove employees of such institutions and control their activi
ties, there is nothing in such fact to militate against their being public 
employees. The provision in the public employee's retirement act which is 
controlling, concerns t he derivation of thcir salary "whose salary is paid in 
whole or in part throug h taxation or by fees , assessments, or r evenue from 
anyone or more of the governmental subdivisions," which includes cities
the question is, does the r evenue from the trust fund hereinbefore mentioned 
come wit hin t he definition of the public employees act? Is the income from 
the trust fund revenue from the city? The money or the income therefrom 
belongs to the city even though its use may be limi ted. Therefore, if the 
money from said fund is used to pay salaries in whole or in part, the em
ployees come within the definition and are eligible for membership in t he 
public employees retirement association, if other r equired action is taken or 
bas been taken in accordance with the provisions of the act. 

It is our opinion that persons employed under the authorization of Laws 
of 1931, Chapter 56, are public employees within the definition of Mason's 
Supplement 1940, Section 254-23. 

JOHN A. WEEKS, 
Assistant Attorney General. 

March 27, 1941. 331-B-1 
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117 
Retirement Association-Salary-Welfare Board-Deductions for retirement 

purposes- L 31, C 307;(MS41 § 353.01, Subds. 2, II, §§ 353.02, 353.04, 
353.20). 

Itasca County Attorney. 

Facts 

The [tasea County Welfare Board is composed of lay members who make 
their own levies and certify same to the Count y Auditor without the approval 
of the board of county commissioners. It is my under standing that this is 
a separate legal body which contr ols a ll of the activities of the old Poor and 
Hospital Commission and therefore t hey should be the ones to accept mem
bership in the retirement association. 

Changes in the s taff a re quite frequ ent a nd in a g reat many cases very 
few deductions are made until it is necessar y that they request the retir e
ment association to r efund the amount d educted. There are some members 
of the staff t hat, even thoug h it is not compulsor y, will want to continue 
having deductions made for the retirement fund. 

You state that a study of the minutes of the proceedings of the Itasca 
County Welfare Board d"oes not show any action by the board to set up such 
a r etirement association among their employees. 

Questions 

1. Whether it is compulsory for the employees of the Itasca County 
Welfare Board (Poor and Hospita l Commission) to have deductions made 
from their salaries f or r etirement purposes. 

2. Whether t he Itasca County Welfare Board , as a separate legal entity, 
can r efrain from membership in this retirement associat ion. 

Answer 

Laws 1931, Chapter 307, is "an act to establish a public employees retir e
ment fund, to authorize deductions from salaries theref or and the payment 
of annuities and benefits therefrom, to provide for the management of said 
fund by a r etirement board, and to define the powers and duties of such 
board." 

This act has been amended. It is now found in Minnesota Statutes 1941 , 
Cha pter 353. The act took effect April 24, 1931. 

It is our opinion t hat members of the county welfare board are public 
employees wit hin the defini t ion t hereof found in Minnesota Statutes 1941, 
Section 353.01, Subdivision 2. 

All such members who became employees of t he county after April 24, 
1931 , automatically became members of the Public Employees Retirement 
Association by acceptance of public employment. Minnesota Stat utes 1941, 
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Section 353.02. By authority of the same section, it is optional on the part 
of persons who were employed by the county before the effective date of that 
act whether they shall be members of the association. 

The assistant secretary of the Public Employees Retirement Association 
has informed me that Itasca County qualified for the benefits under this act 
on December 2, 1931. 

Present public employees are defined by Minnesota Statutes 1941, Sec
tion 353.01, Subdivision] I, 8S f<a ny public employee r eceiving salary from 
any county · •• on the date of the acceptance of the terms of this chapter 
by the governing body · '" • . " 

According to Section 353.20. the provisions of this chapter apply to such 
counties as "shall have duly appr oved, by a majority vote and by a r esolution 
in writing, of salary deductions for public employees, as contemplated by 
Section 353.04, and filed a du ly certified copy of such resolution of approval 
with the proper officials of the county ••• whose duty it is to payor 
authorize the payment of salaries, and one such certified copy with the 
oecr etary of the r etirement board. • •• " 

It is our opinion that the power to puss this r esolution and determine 
whether the county employees shall be members of the board resides in the 
county board and not the county welfare board. 

In our opinion the county welfare board has no power of determination 
in the matter. 

November 25, 1942. 
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CHARLES E. HOUSTON, 
Assistant Attorney Genera1. 

331-B-l 

Soldiers' Preference-Discharge of city employe-Right to notice and hear
ing-Discontinuance of position-Distinction between two pos itions as 
to nature and qualifications-Effect of senior ity rights-Waiver or laches 
-M40 §§ 4368, 4369; (MS4 1 §§ 197.45, 197.46). 

City Attorney, Owatonna. 

Facts 

Plans for construction of the plant took shape during the years 1938 and 
1939, when the city obtained a P.W .A. grant for the project. The plant was 
completed about January I, 1940, and was then put in operation. The city 
engineer has been in general charge of the operation of the plant at all times. 
For several years previously a city employe called uP," who was not a war 
veteran, had acted as a general handy man, assisting the city engineer in any 
duties he might require. up" was employed as assistant inspector of con
struction of the plant, apparently assisting the ci ty engineer and represent
ing him when he was not personally on the job. 
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In December, 1938, after the di sposal plant project had been insti tuted, 
but more than a year before the plant was completed, the war veteran in 
question, onc US," appJied to the city council for the position of Uoperator" 
of the plant. Whether he had in mind being placed in responsible charge of 
the plant or merely getting a subordinate job therein does not appear. 
Apparently the city council has never formally created or recognized any 
such distinctive pos ition as Hoperator" of the plant, in the sense of a super
intendent or foreman in complete charge. On the contrary. as above stated, 
the plant has always been operated under the direction of the city engineer. 
Hence, when reference is hereinafter made to men employed in operating 
the plant, it is understood that this merely describes the nature of the work, 
irrespective of any authority or responsibili ty that may have attached. 

The plant is of a type requiring somewhat more skill on the part of 
operators than the average plant. The construction contract specified that 
a competent operator be employed by the city. Accordingly, when the plant 
was opened in January, 1940, the city employed temporarily a skill ed oper
ator, one uB," to run the plant and train the other help. " P,II the old non
veteran employe, who had worked on the construction of the plant and pre
sumably had gained some knowledge of its operation, was assigned to work 
in the plant when it was first put into service, aid ing uB II in its operation 
and receiv ing instruction from him, under the general direction of the city 
engineer. "P" has worked in the plant as an operator ever s ince. 

"s" was not given a job in the plant when it was opened. Whether he 
was employed by the city in any other capacity at that time does not appear. 
No direct question is here presented as to his rights under his previous 
application, which was still pending when the plant was opened. Neverthe
less, the circumstances in that connection may be pertinent to the questions 
now to be considered. When the plant was opened in J anunry, 1940, the city 
council at least owed "s" the duty, under Section 4368, of making an inves
tigation of his qualifications and considering whether he could perform the 
duties of any pos ition within the scope of his application which might be 
open in connection with the operation of the plant. Of course, if the appli
cation by its terms requested immediate appointment as responsible head 
of the plant, and if, as we assume, "S" was wholly without training or experi
ence in such matters at the time, he was clearly not quaJified for the position 
which he sought, and the council was justified in refusing to employ him 
therefor. However, if the application was broad enough to cover any pos i
tion in connection with the operation of the plant, and if the problem was 
to hire someone to learn to operate the plant under the instruction of an 
expert, amounting, in effect, to an apprenticeship, liS" would have at least 
been entitled to consideration for that position. [n such a s ituation, if "s" 
was reasonably capable of learning to operate the plant, he would have been 
entitled to preference over "P" or any other non-veteran applicant, even 
though the latter might have been better qualified. 

It appears from your letter that the city council at the time the plant 
was opened actually considered the employment of US" as operator of the 
plant if he could learn to run it. However, on the basis of their own obser-
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vations and the r ecomme ndations of the city engineer , the consulting engi
neer, and the associate desig ner of the plant, all of whom felt that "s" was 
not competent, the members of the council were unanimously of the opinion 
that liS" did not have the requisite ability. WhcthcJ;' the council then gave 
flS's" application the degree of consideration required under Section 4368, 
or whother they had sufficient grounds f or their r efusal or failure to e mploy 
him, arc questions not now at issue . "S," as will be seen, accepted employ
ment in the plant later, and is therefore in no position to contest the dispo
s ition which was made of his application when the plant was opened. We 
do not unders tand that he is attempting to do so. His present grievance is 
not over h is original employment, but over his discharge without a hearing 
some time later, raising an issue under the provisions of Sec tion 4369. How
ever, the terms of his previous application for employment and the circum
stances of its consideration and disposition are matters which may have a 
material bearing on the s tatus of the pos ition which "S" was given later and 
which he held at the time of his discharge, and they should be examined and 
ana lyzed in that light. Withou t more complete information as to the facts 
we are unable to say just what significance these matte rs may have, but we 
suggest that you review them carefully and give them whatever weight you 
think they deserve. 

Returning to t he chronological history of the case as set forth in your 
letter , on July 2, 1940, some s ix months after the plant went into operation, 
the city engineer, under authority from the ci ty council , hired flS," the war 
veteran, and put him to work in th e plant under the instruction of fi B," the 
expert, together with "P," the non-veteran city employe, who had been there 
since the plant was opened. Presumably "S" was employed at this time in 
contemplation of the departure of "B," who left sometime later in t he fall 
of the same year . After "BH left, "P" and "S" continued to work in the plant 
together under the direction of the city eng ineer until sometime in July, 1941. 
Then, with the approval of the city counci l, the city engineer discharged US" 
without a hearing, giving him ten days leave with pay in which to find 
another job. 4IP" has continued to opel'ate the plant under the direction of 
the city engineer ever since, being the only man on duty there at all times. 
No new man has been hired to take the place of "S." 

During all the times in question lOP" and US" received the same wages, 
at the regular rate paid to men working under the direction of the city 
engineer. 

Question 

US" now demands that he be r einstated as operator of the plant, with 
back pay from the time of his discharge, and threatens a mandamus action 
if this demand is not complied with. You ask our opinion as to the legality 
of his discharge and as to what action the council should now take. 

Opinion 

As you will appreciate, th is office has no power to render a binding deci
s ion in such a case, where final determinat ion in case of dispute can be made 
only by the courts, nor can we ever give a yes or no answer where issues 
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of fact are involved. As you will see upon rending the various veterans' 
preference cases which have gone to the Supreme Court, such cases often 
turn on some close ques tion of fnct, perhaps depending on some circum
stance which wns not apprehended by the r esponsible officia ls when the 
case arose. Furthermore, in a case where litigation is pending OT. threatened, 
it would he an nct of presumption on the part of the attorney general to 
attempt to prejudge the issues. Hence the best we cnn do is to analyze the 
situation as we get it from your statement and give you the benefit of our 
ideas as to the issues and the applicnble rules of law, hoping that this may 
aid you and the city authorities in determining your course of action. 

This case presents some interesting and doubtful questions, and it has 
been given careful consideration by several of our staff members who have 
had experience with veterans' preference cases. 

In passing we take occasion to observe,· for the guidance of your city 
council and other public employing authorities in the future, that in any 
case where the discharge of a war veteran from a posi tion coming under the 
preference law is contemplated, and where there is any doubt as to the right 
of the authorities to discharge him without a hearing, it is advisable to give 
him notice and an opportunity to be heard. unless he waives his right thereto 
and accepts his discharge voluntarily. Only in this way can the public 
authorities be sure of according full protection to the rights of war veterans 
and giving to the preference law the effect which the legislature intended. 
Moreover, it is usually much less trouble nnd expense to hold a hearing than 
to defend a lawsuit over a demand for reinstatement and back pay. 

However. in your case the city authorities evidently determined that a 
hearing was unnecessary, and the issue is now raised as to the correctness 
of that decision. It seems to us that the case hinges on the following points: 

1. Whether the job held by US," the war veteran, at the time of his 
discharge, was the same kind of a job as that held by uP," or was distin
guishable therefrom with r espect to the duties and the necessary qualifica
tions of the r espcctivc incumbents; 

2. If the two jobs were of substantially the same nature whether "P," 
the non-veteran city employe, had seniority rights in his position in the 
plant which would give him precedence over "S"j 

3. Whether "S's" rights under the veterans ' preference law have been 
barred by waiver or Inches. 

1. With respect to actual duties and qualifications, it could hardly be 
said that when "S," the veteran, was first employed in July, 1940, he per
sonally was on a par with "P," because "B" was then wholly without knowl
edge or training in the operation of the plant, whereas I'P" had acquired 
some experience. However, that is not t he determining factor i~ this case, 
which turns upon the situation which exis ted at the time of "S's" discharge. 
At that time he had been working in the plant for ovcr a year, and presum
ably had acquired some usefulness there, or he would not have been kept 
so long. The fact that he was paid the same wages as uP" indicates that 
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there could not have been a great deal of difference in the standing of th,! 
two pos itions in the minds of the city authorities. 

Nevertheless there may have been distinctions which would set one job 
apart from the other- for example, as to which of the two men was in 
general chatge of the plant during the absence of the city engineer, or which 
was to handle certain more difficult operations, or which was to take the 
lead in case it should become necessary for one to assume direction when 
both were working together . If there was a material distinction between the 
positions, based upon a ny substantial ground, that alone might possibly be 
sufficient to dispose of the case, on the ground that "S'SH pos it ion was a 
separate one which was s imply discontinued. 

State ex reI. Evens v. Ci t y of Duluth, 196 Minn. 563, 262 N. W. 681, 
263 N. W. 912, 266 N . W. 736. 

See also : 

State ex reI. Boyd v. Matson, 155 Minn. 137, 193 N. W. 30. 
State ex reI. Castel v. Village of Chisholm, 173 Minn. 485, 217 

N. W. 681. 

State ex reI. Tamminen v. City of Eveleth, 189 Minn. 229, 249 
N. W. 184. 

However, your statement of facts is not very explicit as to the nature 
of the work done by the two men and their relationship to each other at the 
time of "S's" discharge, so we are unable to say whether there are sufficient 
g rounds for holding that the two positions are distinguishable. 

2. If the postiions held by flS " and uP" are not distinguishable as to 
nature of work or qualifications, the question of seniority enters the picture. 
If uP," by reason of his pnst service, had acquired seniority rights or privi
leges in the pos ition which he held at the time of "S's" discharge, either by 
express rule or by custom recognized by the city au thorities, uP 's" position 
was thereby distinguished from that of "S" so that when occasion arose for 
suspending or discontinuing one of the two positions, the authorities wer e 
within their rights in terminating the position of "S," the junior employe. 

State ex reI. Evens v. Duluth, above cited. 

Here again your statement of facts does not furni sh a bas is for a definite 
conclus ion, there being no information as to whether the rule of seniority 
hns been established or r ecognized by the city authorities so as to apply to 
the pOSitions in question. 

Consideration should be g iven to the poss ible effect of the pendency of 
US's" application for employment on the Question of seniority rights. It may 
have a material bearing, though how much we cannot say, in the absence of , 
more complete information as to the circumstances. 

If seniority rights are not established, you should give consider ation t o 
the poss ible application of the rule laid down in the case of J ohnson v. Pugh, 
162 Minn. 437, 189 N. W. 257, in which the court held that relator, having 
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held a pos ition as policeman in the City of Duluth for about eighteen months 
under a custom which dispensed to some extent with civil service rules, 
could not be discharged without a hearing when others similarly s ituated 
were r etained. 

3. Questions of waiver or laches which might bar the application of 
the veterans' preference law appear at different s tages of the case. In the 
first place, if, as you say, " S" accepted ten da ys leave with pay upon the 
termination of his employment with the city to enable him to look for a new 
job, that might furnish a possible basis for the contention that he thereby 
acquiesced in his discharge and estopped himself from invoking the prefer
ence law. In the second place. if he waited an unreasonable time after his 
discharge before demanding reinstatement, that might constitute laches 
which would bar relief under the law. 

Dawes v. City of Grand Forks (N. D.), 243 N. W. 80.2. 

Roche v. Fisk , 228 N. Y. S. 411. 

Williams v. Pyrke, 252 N. Y. S. 801. 

However, questions of waiver or laches are always difficult to determine, 
depending as they do on various facts and Circumstances, so we cannot pre
dict with any degree of certainty what the outcome would be should these 
issues be raised in court. We are simply caning attention to these points 
as deserving consideration. 

February 3, 1942. 
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CHESTER S. WILSON, 
Deputy Attorney General. 

86a 

Soldiers' Preference-Discharge-Hearing-Right to s ubpoena witnesses
M27 §§ 6968, 9809; M40 §§ 4368, 4369; (MS41 §§ 197.45, 197.46, 358.10, 
596.01). 

NicoUet County Attorney. 

Question 

Mason's Supplement 1940, Section 4369, which is the Veterans ' Pref er 
ence Act, apparently entitles a veteran to a hearing. Could you kindly advise 
me at your earliest convenience what, if any, power the County Board has 
to subpoena witnesses f or the hearing? 

Answer 

The facts underlying your r eques t for an opinion are not stated. From 
the wording of your question it may be assumed that the county board has 
for consideration the matter of r eleas ing an ~mployee who claims soldiers' 
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preference rights under Mason's Supplement 1940, Sections 4368, 4369; that 
a hearing on the question is to be had before the county board; and that the 
county board wishes to compel the attendance of a witness or witnesses for 
that hearing. 

The right to a fair hearing implies the right to compel the attendance 
of witnesses. That right might become a mockery if the soldier were not 
entitled to compel the attendance of witnesses in his favor necessary to 
establish his defense and his right to hold the position. If he has that right, 
of course the county board should have a corresponding right. 

Mason's Minnesota Statutes 1927, Section 9809, provides as follows: 

"9809. Subpoena, by whom issued-Every clerk of a court of rec
ord, and every justice of the peace, may issue subpoenas for witnesses 
in all civil cases pending before the court or justice, or before any 
magistrate, arbitrator, board, committee, or other person authorized to 
examine witnesses, and in all contests concerning lands before the regis
ter and receiver of any land office in this state." 

This provision in the law has been on our statute books for a long time, 
and has been traced back as far as General Statutes 1866, Chapte,r 73, 
Section 1. 

You will note that the section quoted authorizes the issuance of a sub
poena in all civil cases pending before any board authorized to examine 
witnesses. 

That the county board has the right to 44examine witnesses" is implied 
from the power to conduct the hearing. 

That the words ucivil cases" includes such a proceeding as the one in 
ques tion is indicated by the decisions of our court. 

State v. Peterson, 50 Minn. 239, 52 N. W. 655. 

The court had under consideration a case involving proceedings before 
the governor to suspend the county treasurer. It was held that the treasurer 
was entitled to subpoenas to compel the attendance of witnesses under this 
section. 

'Wolf v. State Board of Medical Examiners, 109 Minn. 360, 123 
N . w. 1074. 

This related to the revocation of a doctor's license to practice medicine. 
The hearing was before the state board of medical examiners. The section 
quoted was held applicable to a hearing on that matter before that board. 
It was further held that under it the board could compel by subpoena the 
production of documentary evidence. 

State ex reI. Peers v. Fitzgerald, 131 Minn. 116, 154 N. W. 760. 

It appeared in this case that the council of the City of Virginia was 
('onducting an investigation to determine whether to establish a municipal 
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slaughter house j whether meat dealers should ·be licensed, and whether there 
was an illegal combination with r espect to meat prices . The court said: 

"Where any body, board or officer of a village or city has the right 
to hear testimony, the right may be enlorced under Sections 8370 and 
8373, G. S. 1913." (Mason's Minnesota Statutes 1927, Sections 9809-
9812.) 

But it was further held that the right to punish for contempt was not vest ed 
in the ci ty council. 

Considering these cases, it is my opinion that a hearing before the 
county board on the question of a removal of a person having or claiming a 
soldier's preference is within the purview of the words ucivil cases" as used 
in the 'section cited. 

It might be suggested that there is no right to compel witnesses to 
attend it the county board is not authorized to administer oaths to witnesses 
in such a matter . But Mason 's Minnesota Statutes 192'7, Section 6968, 
authorizes members of county boards to administer such oaths as they may 
deem necessary to the proper discharge of their duties. Hence t hey have 
authority to administer an oath to a witness at such a hear ing. 

Consequently, it is my opinion that either the honorably discharged 
soldier employee or th~ municipal body which is cO{lducting the hearing may 
secure the issuance of subpoenas pursuant to the provisions of Mason't5 
Minnesota Statutes 1927, Section 9809. 

RALPH A. STONE, 
Special Assistant Attorney General. 

Mareh 6, 1942. 85-E 

120 
Soldiers' Preference-Rights of veterans to preference in two or three part· 

time job. with public agencies-M40 § 4368; (MS41 § 197.45). 
Attorney, Village of Kinney. 

Opinion 

A World War veteran under Mason's Supplement 1940, Section 4368, is 
entitled to a preference in employment by any public agency, subject, how
ever, to the applicable provision of the Civil Service Act insofar as the stat.e 
is concerned. 

The fact that a veteran has had a preference in a public agency does 
not impair his right to claim preference in another public agency. In other 
words, the veteran does not exhaust his right to a soldier's preference under 
the statute by claiming in two instances. 

He might have a preference in two part-time jobs with differ ent public 
agencies provided the duties of these jobs do not conflict. If they do conflict, 
he must of course make a choice. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

April 16, 1942. 85-1 
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FINANCES 

121 
City-Appropriation-Cily funds-To assist in support and maintenance of 

private airport-M40 §§ 5494-36¥.., et seq., 6494-37, et sC"q.; (MS41 §§ 
360.01, et seq., 360.20, et seq.). 

Mankato City Attorney. 

Facts 

Mankato has a privately owned Airport just outside the City limits. 

Question 

May the City of Mankato legaI1y appropriate money to the support or 
maintenance of the same; such as paying for a beacon light or just an out
right donation from the City Treasury for its maintenance? That is, may 
the City Council legally vote and pay money to said privately owned airport 
for its maintenance from money received by the City from general taxation? 

Answer 

We answer this question in the negative and rest our conclusion on the 
proposi tion that Municipal funds may not be expended for private purposes. 
44 Corpus Juris, pp. 1108 and 4030. Dunnell's Digest, Section 6551, McQuil
lan Mun. Corp. (2d ed.) Sections 376 and 2338; Burns v. E ssling, 156 Minn. 
171. What constitutes a public purpose must be determined in each case by 
its own peculiar circumstances. Green v. Frazier, 253 U. S. 233. Nothing in 
your letter indicates any public purpose in your case. 

Cities are empowered to acquire airports and to regulate them. Mason's 
Minn. Supp. 1940, Sections 5494-37, et seq. Furthermore, the Minnesota 
Aeronautics Commission has some regulatory power over airports. Mason's 
Minn. Supp. 1940, Sections 5494-36 Ih , et seq. 

However, there is no statutory law or charter provision expressly author
izing donations by your city to a private airport, and it is doubtful whether 
such provision would be upheld by a court. 

May 20, 1942. 

122 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

69-a-3 

City-Authority of city council to donate city funds to 4·H Club-M27 § 
7889; (MS41 § 38.12). 

City Attorney, Mankato. 
Question 

Whether or not the city council of Mankato may lawfully donate $150.00 
to the 4-H Club, an organiza tion composed of farm boys and girls, which 
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is arranging an exhibit, or fair, to be held in Mankato, and at which premi
ums will he awarded. The promoters are local business men and claim that 
such an exhibition will help business in Mankato. 

Answer 

This office has held that a county board may not make such a donation. 
Opinion June 6, 1935. Also t hat municipalities may not contribute to the 
Red Cross. Opinion October 24, 1939. In line with those opinions, your 
inquiry is answered in the negative. 

The rule is that a city may appropriate public funds only when author 
ized by charter or statutory provision, and not prohibited by the constitu
tion. 44 C. J " Sees. 4042, 4030. It cannot give its funds to charitable, or 
educational institutions not under its control. Hi tchcock v. St. Louis, 49 Mo. 
484 at 488. The only statutory provision which might apply is Mason's 
Minnesota Statutes of 1927, Section 7889. This empowers councils of cities 
to appropriate money to county agricultural societies. A 4-H Club is not a 
county agricultural society within t he meaning of this statute. 

August 19, 1941. 

123 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

69-a-3 

City-Bonds---Cons truction of trunk sewers----Special elections-Third class 
cities-Whether electors may require holding of --South St. Paul charter 
eonstrued-M27 §§ 1941 , 1962; (MS41 §§ 476.13, 476.05). 

City Attorney South St. Paul. 

Facts 

"The City of South St. Paul is a city of the third class, operating 
under a horne ru le charter. Section 4, of Chapter 2, provides as follows: 

'Special elections for any purpose shall be held and conducted in 
all respects as general elections under this charter upon notice of not 
less than 20 days, given as provided herein for general elections, which 
notice shall distinctly specify the object of said election.' 

"The charter is silent as to any other provisions providing for 
regulating special elections. Some of the citizens of South St. · Paul are 
anxious that a special election be held to vote on the ques tion of issuing 
bonds for the construction of certain trunk sewers." 

Question 

1. uAssuming the council does not see fit to call a special election, 
is there any law whereby the electors can compel the council to call a 
special election for the purpose of voting upon the question of issuing 
bonds to finance the construction of trunk sewers ?" 
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Answer 

Unless it is proposed to seJI the bonds in question to the s tate, the am~wer 
to this inquiry is in the negative. 1940 Mason's Minnesota Supplement, 
Sections GOl-Il{3) and 601-U(3) k relates to special elections in third class 
cities in cer tain cases but we find nothing therein making it compulsory for 

the council to call a s pecial election after a petition by the electors to that 

effect has been filed. Mason's Minnesota 1940 Supplement, Section 601-11(2)1, 
provides for the calling of special elections in villages upon motion of the 

council or upon petition of the voters, and this section has been construed by 
us as making an election mandatory after the proper petition has been filed. 
OJ>. (476B-15) May 10,1938. There does not seem to be any similar statutory 
provision applicable to third class cities operating under the home rule 
charter. \Vhere the bonds are to be sold to the state a petition by the electors 
is expressly authorized. Mason's Minnesota Statutes 1927, Section 1962. 

Question 

2. "Assuming the council determined by resolution to hold a special 
election, is there any law determining how soon the election must be 
held after the adoption of the resolution calling the same?" 

Answer 

'We find no provision to that effect in the public indebtedness chapter of 
our code. Mason's Minnesota Statutes 1927, Chapter 10. It is merely pro
vided that no bonds of any municipality, other than those issued for funding 
or refunding purposes, shall be issued without first obtaining the approval 
of the voters as specified t herein. Mason's Minn. Statutes 1927, Section 1941. 
If the bonds are to be sold to the state, then the election must be held not 
more than thirty days after the adoption of the resolution providing for it. 
Mason 's Minn. Statutes 1927, Section 1962. 

As you are aware, there are many special acts authorizing elections 
upon bond issues' for various purposes, and in some ins tances these laws 
make specific provis ions for the holding of elections. We are uncertain from 
your letter whether you contemplate proceeding under the general authority 
of your charter or under some statutory law applicable to a city of your 
class. We assume that you are proceeding under the general authority of 
your charter. If that assumption is correct and the bonds are not to be sold 
to the state, then both your inquiries are answered in the negative. 

May 13, 1942. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

36-B 
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124 
City-Bonds--Is8uanee of to pay indebted.neu-Sarplu.a--U .. of. 

Eveleth City Attorney. 

Facta 

197 ' 

In the years 1938 and 1987 the City of Eveleth issued bonds to the State 
of Minnesota to fund and pay indebtedness outstanding against the city. 
With monies derived from the issuance of such bonds, the city did pay in. 
full all of such indebtedness outstanding and there now remains a balance of 
approximately $10,000 of such monies in the city treasury. The bonda 
issued have not been paid. We are desirous of knowing definitely wh~tber 
such $10,000 must be paid to retire such bonds or can be used for Borne other 
municipal purpose. 

The funding applications under which the bonds were purchued by the 
state provide: "and that the proceeds arising from the sale thereof be used 
for the purpose of refunding said bonds, and no other." The bonds were 
issued under Sections 1959 to 1968, Mason's Minnesota Statutes of 1927, as 
amended. 

You add that in your opinion the balance mentioned may be used solely 
to retire outstanding bonds and you ask our views. 

Answer 

It is, of course, elementary that the proceeds of bonds issued for a desig. 
nated purpose must be used for that purpose and may not be diverted to 
80mething el8e. 44 C. J . P. p. 1161, Section 4116, p. 1166, Section 4128; 
6 McQuillin Mun. Corp. (2d ed.), p. 971, Section 2837. It i8 well settled that 
money raised for a special municipal purpose under express limitation to a 
particular use cannot be used for another purpose. Weik. v. Wausau, 143 
Wis. 646, 128 N. W. 429; 6 McQuillan Mun. Corp. (2d ed.) p. 990, Section 2860. 

Manifestly if the surplus in question could be diverted to general munici. 
pal purposes, a way would be opened to circumvent this limitation. By the 
simple device of borrowing more than was needed to retire outstanding 
bonds, the city would secure funds for general purposes in defiance of the 
principle described. 

Our opinion coincides with yours. The balance mentioned must be used 
solely to retire outstanding bonds. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

May 16, 1942. 86 
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125 
County - Appropriation - Advertising and developing agricultural re-

8ources-5c per capita appropriation-M40 § 739j (MS41 § 395.08). 
Red Lake County Attorney. 

Question 

Whether the Coun ty Board of Red Lake County can appropriate a sum 
of money under the provisions of Section 739, Mason's Minnesota Statutes 
of 1927, 1940 Supplement, to be paid to a n incor por ated development society, 
which society is organized primarily for the purpose of developing and 
restoring a lake which is located within the boundaries of an adjoining 
county? The development society is under taking a project for the r estora
tion of this particular lake and in so doing is providing drainage for a portion 
of this county and it is felt that t he society will use the money appropriated 
for the best interest of this county. 

Answer 

The section of the st atute to which you r efer, namely Mason's Supple
ment 1940, Section 739, reads as follows : 

"The board of county commissioners of any county in this s tate 
having less than 225,000 inhabitants, may appr opriate annually out of 
the general revenue fund of such county, a sum of money not exceeding 
a sum equal to five cents per capita of the population of such county 
according to the last census, either f edera l or state, of such county. 
Such sum so appropriat ed shall be paid to any incorporated develop
ment society or organization of this state which in t he opinion of the 
board of county commissioner s will use such money f or the bes t interests 
of such county in advertis ing, improving or developing the agricultural 
r esources of such county. and such other ma tter as may tend to a devel
opment of the county i provided that in any such county having an 
assessed va luation of over two hundrcd million ($200,000,000) dollars, 
the county board of said county may appropriate a sum not exceeding a 
sum equal to ten· cents per capita of the population of such county for 
the carrying on of said work in said county." 

Two conditions must be present to jus tify such an appropriation : 

First: The donee of the appropriation must be an incorporated develop
ment society or organization of this state. The organization for which 
the appropriation is proposed is, according to your letter , an incorporated 
development society, and. therefor e, this condition is complied with. 

Second: It must be the opinion of the members of the county board that 
the donee of the appropriation is the incorporated organization or society 
which will use the money for the best interests of the county in advertising, 
improving, or developing the agricultural resources of the county. If the 
county board fairly arrived at this conclusion, and there are r easonable 
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grounds supporting that opinion, then this condition has been complied with, 
and the appropriation wou1d be lawful. 

I might suggest tha t your r esolution making the appropriation recite 
a compliance with these two conditions. 

May 29, 1942. 

126 

RALPH A. STONE, 
Special Assistant Attorney General. 

126-B-1 

County-Bonds-Poor relief-For administrative expenses-Welfare Board 
-Salary increase for employees-Not provided by budget-M40 § 3164-
1, et seq.; L 41, C403 ; (MS41 § 261.15, et seq.) . 

Ramsey County Attorney. 
Facts 

An increase in pay for the County Welfare Board employees is contem
plated but our proposed budget does not provide for such an increase. There
fore, any increase will have to be with a view to Section I -D and Section 4 
of Cha pter 403 of the Laws of 1941. 

Question 

We would like to know whether bonds contemplated in Chapter 403 of 
the Laws of 1941 may be used for the payment of salaries. 

1. a) At Ancker Hospital, a hospital for the poor, the Ramsey County 
Home, a home for the poor, and the Administration Department of the 
Welfare Board ; 

b) In the Divis ion of Old Age Assistance, Child Welfare Department 
and Aid to Dependent Children Department. 

2. May such bond funds be expended in these ins titutions and divisions 
for equipment, such as a cafeteria at Ancker Hospital? 

Answer 

Section 1, subdivis ions (b), (d), Section 2 a nd Section 4 of the above 
chapter read as follows: 

U(b) The words jsupport or relief of the poor' shaH have the same 
meaning as the words are given by Chapter 16, Mason's Minnesota 
Statutes, 1927, and the words 'poor persons ' shall mean such person for 
whom a legal liability is imposed under that chapter." 

H(d) The words 'direct relief' shall mean relief to individuals or 
famili es incidental to t he car e of the poor, such as food, clothing, shelter, 
medical care and supplies , and other necessities of life ; provided that 
nothing in this law shall be interpreted a s enlarging the responsibility 
for r elief as now imposed by the laws of Minnesota." 
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"Sec. 2. Municipalities may borrow money for poor r eliet.-Each 
political subdivision of the state charged by law with respons ibility for 
the suppor t or relief of poor persons having a legal settlement ther ein is 
her eby granted authority to borrow funds and pledge the cr edit of such 
political subdivision to meet t he expense thereof and to make such loans 
either from the Stat e of Minnesota. the federal gover nment, or from 
private sources when necessary for the support or r elief of said personSj 
provided, however , that this act shall not be construed as increas ing 
the limit of debt, if any. prescribed by the special law or home-rule 
charter or general law under which any political subdivision is 
oreanized." 

"Sec. 4. Disposition of rnoneys.- All moneys borrowed hereunder 
shall be expended only for the support or relief of the poor, through 
direct relief, work relief , placement service, or other service contributing 
to the support or relief of the poor, including t he expense of adminis
tration a nd supervision." 

The above statutor y provisions authorize Ramsey County to borrow 
funds for the support and r elief of poor persons within the meaning of 
Mason's Minnesota Statu tes of 1927, Chapter 15, including the expense of 
administrat ion and supervis ion. Compensation to employees comes fairly 
within the term of administration expense, and, consequently, the answer 
to your question numbered 1 depends upon whether Ancker H ospital, the 
Ramsey County Home, and the other named depar tments and divisions of 
your welfar e board wer e established and are now administered for the 
support and relief of the poor as defined in sa id Chapter 15. The Ancker 
Hospital and the Ramsey County Home wer e firs t established pursuant to 
provisions of the 1872 Laws, printed in Chapter 99 of the 1902 Extra Session 
Laws of Minnesota . Section 2 provides that the County of Ramsey and City 
of St. Paul shall jointly bear the expense of keeping and suppor ting the 
per sons, patients , and inmates of the ualmshouse and hospital." Section 3 
provides for control by a board of three directors. Section 4 provides that : 

uIt shall be the duty of said board of director s t o do and perform 
all the duties now enjoined upon the over seers of the poor by the General 
Statutes of the state." 

Mention is made in Mason's Minnesota Statutes of 1927, Chapter 15, Sec
tions 3166 and 3167, of county and town poor houses. Section 4 of Chapter 
99 further provides for the a ppointment of a physician to furnish all 
necessary medicines "for patients without extra charge," who "shall possesa 
all the powers and perform all the duties of county and city physician." 
Mason's Minnesota Statutes of 1927, Chapter 16. Section 3174, provides for 
the appointment of county physicians. Other sta tutes pertaining to Ancker 
Hospita l or to the Ramsey County Home are Specia l Laws 1873, Chapter 46; 
Special Laws 1876, Chapter 77 ; Special Laws 1878, Chapter 226; Special 
Laws 1883, Chapters 61 and 54; Special Laws 1885, Chapters 78 and 139; 
Special Laws 1887, Chapter 381; Special Laws 1889, Chapter s 266 and 417; 
Laws 1929, Chapter 371; and Laws 1937, Chapter 343. Section 8 of this last 
law (Mason'S Supplement 1940, Section 974-18), provides in paragraph 
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three, relating to Ramsey County, that the "cost of all such relief, including 
the maintenance of any almshouse. sanatorium or hospital" shall be paid 
72 %% by the county and 27* % by the city. 

Your county welfare board was not established pursuant to Mason's 
Minnesota Statutes of 1927, Chapter 15. It was established pursuant to Laws 
1937, Chapter 343, as' amended (Mason's Supplements 1940 and 1941, Section 
974-11, et seq.). Under the provisions of these laws your county welfare 
board is r esponsible for the administration of all forms of public assistance 
and public welfare, including, among others, direct r elief, child welfare, old 
age assistance, and aid to dependent children. Section 974-16, ibid., provides 
for salaries of employees. Compensation is thus a matter of the sound dis
cretion of your county welfare board, subject, of course, to budgetary 
approval, as provided in Section 974-18, ibid. Thus there is power vested in 
your welfare board to fix compensation, but your question concerns the 
issuing of bonds to raise money for this purpose. As stated above, this 
depends upon whether the various divisions and departments to which you 
refer were established and administered for the support and relief of the 
poor, as defined in said Chapter 16. 

There is no mention made in Mason's Minnesota Statutes of 1927, 
Chapter 16, of 01d age assistance or aid to dependent children. Provision 
for the raising of funds for the administering of old age assistance is made 
in Mason's Supplement 1940, Section 3199-34, and, with respect to aid to 
dependent children, in Section 8688-14. The first paragraph of Section 
974-18 ibid., of gener a1 application to county welfare boards, provides that 
the county board shall levy a tax to cover administrative expenses of county 
welfare boards. However, paragraph three, applicable to Ramsey County, 
omits such a provision. 

The extent, if any, to which bonds may be issued under Chapter 403 
for the payment of salaries in the administration and child welfare depart
ments of your welfare board depends in a broad way on the extent, if any, to 
which these departments are engaged in reHef activities as defined in Mason's 
Minnesota Statutes of 1927, Chapter 16. We do not know to what degree 
the activities of these two departments are devoted to such relief, nor do 
we know whether there are employees in either of them who devote their 
entire time to this type of r elief. Therefore, we do not know whether it is 
possib1e or practicab1e to make any allocation. These are factual matters 
which are not within the province of the attorney general to determine. 

Answering then, your question 1, it is our opinion that bonds may be 
issued pursuant to the provisions of Laws 1941, Chapter 403, for the purpose 
of securing funds for the payment of salaries at Ancker Hospital and the 
Ramsey County Home, provided other requis ites of that chapter have been 
met. This chapter does not authorize a similar bond issue for the purpose 
of paying salaries in the division of old age assistance and the department 
of aid to dependent children. Whether or not bonds may be issued under 
Chapter 403, for paying sa1aries in the administration and chi1d welfare 
departments of the county welfare board, is a question of fact not decided 
here. 
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Under your question 2, mention is made of expenditures for equipment, 
such as a cafeteria at Ancker Hospital. General1y t he cost of the installation 

of a cafeteria would constitute a capita l expenditure and not an "adminis
trative expense" as that phrase is used in the s tatute. However, it is con
ceivable that in certain factual s ituations such an expenditure could be 
correctly considered nn expense. The fin al answer to this Question depends 
upon the consideration of further facts not before us. 

September 17, 1941. 

127 

WILLIAM W. WATSON, 
Specia l Assistant Attorney General. 

87-B-6 

County-Claims-Payment of within fifteen days of a I10wance in order to 
secure the benefit of discount-M27 § 646; (MS41 § 373.09) . 

Wilkin County Attorney. 

Facts 

The county highway department frequently receives bills for materials 
purchased by it subject to a 10% discount if paid within ten days. 

The statutory provis ion requires a period of fifteen days to elapse before 
any allowed claim can be paid. 

Question 

Whether or not the auditor and treasurer of the county may pay such 
bills prior to the fifteen-day period? If this is poss ible, the county will be 
saved several hundreds of dollars per year. 

Answer 

The pertinent s tatute is found in Mason's Minnesota Statutes of 1927, 
Section 626. It reads in part: 

u ••• When any claim against a county shall be allowed in whole 
or in part by such board, no order shall be issued in payment of the 
same or any part thereof until after fifteen days from date of the 
decision ; and the county attorney may, on behalf and in the name of 
such county, appeal from such decision to the district court, by causing 
a written notice of such appeal to be filed in the office of the auditor 
within fifteen days after the date of the decision appealed from; or any 
seven taxpayers of the county may in their own names appeal from such 
decision, to the district court by causing a written notice of appeal 
stating the grounds thereof to be filed in the office of the auditor within 
fifteen days after the date of the decision appealed from, •• *." 
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This prOVISion is clear and leaves no room for construction. The reasons 
for prohibiting payment of an allowed claim for fifteen days apply just as 
s trongly in the case of bills subject to discount as to bills not subject to 
discount. You)" inquiry is , therefore, answered in the negative. 

November 24, 1941. 

128 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

107-B-4 

County- Livestock indemnity fund- Licensed dogs-Claims payable only 
when damage occurred within county which adopted such law-L 39, 
C 410; (MS41 § 347.08, et seq.). 

Lyon County Attorney. 

Fads 

Lyon County has accepted the provisions of Chapter 410, Laws 1989, 
regulating the running at large of dogs and cr eating a livestock and poultry 
indemnity fund. You then s tate that a resident of Lyon County living near 
the county line paid the prescribed fee on his dog; that his dog went into 
Lincoln County and while therein kill ed certain livestock in such county. 
The Lincoln County farmer has now made a demand for settlement on Lyon 
County. 

Question 

If the lives tock indemnity fund of Lyon County is liable for the payment 
of damages to livestock in an adjoining county when such damages were 
caused by a licensed dog of Lyon County. 

Answer 

From the mechanics as se t up in the law it would appear that it was 
the intention of the legislature to have such claims paid only when the 
damage occurs in a county in which such act is operative. Section 8(1) 
thereof states that; 

"The owner of any domestic animals attacked, ••• file a written 
claim for damages with the clerk of the town, vi11age or city· in which 
the damage occurred. The form of such claim may be prescribed by the 
county auditors . Upon presentation of such claim the supervisors of 
the town, ••• shall promptly investigate said claim and may subpoena 
witnesses, administer oaths and take tes timony relative thereto and 
shall within 30 days after the filing of said claim make, certify and 
return to the county auditor said claim, a report of the investigation , 
the testimony taken and the amount of damages, if any, suffered by the 
owners of said a nimals." 
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U a county has not adopted this act, that county auditor no 
prescribed form for filing claims with a town board and it would seem idle to 
file a claim with such town board which did not have the authority to conduct 
an investigation or hearing, subpoena witnesses, etc., and where there would 
not be funds available to pay wit ness tees if subpoenas were issued. In 
short, this act did not set up the necessary machinery to govern those cases 
where damages occurred in a county not adopting Chapter 410. We conse
quently believe that the livestock indemnity fund is established for the benefit 
only of the residents of counties adopting Chapter 410, Laws 1939, for 
damages occurring from the loss of livestock within such county. . 

October SO, 1941. 

129 

HAYES DANSINGBURG, 
Assistant Attorney General. 

29S-B-14 

County - Road. and Bridge Fund - General- Expenditure of to purchue 
garage to house road equipment. 

Anoka County Attorney. 

Queetion 

Can the county board of commissioners of the County of Anoka vote 
county funds to be used for the purpose of constructing a garage building 
to house county trucks and other county equipment? 

Anawer 

Previous opinions of the attorney general dated June 5, 1935, June 6, 
1939, June 12, 1939, and December 21, 1940, have not been in complete 
uniformity. After a conference with the writers of these opinions and in 
reconciliation of all past expressions of this office, we advise you as follows: 

1. Road and bridge fund moneys may be used to construct a garage 
building to house road machinery providing such garage, in the judgment 
of the county commissioners, is necessary and the expenditure is reasonable. 

2. Generally speaking, general revenue funds may not be used for the 
purpose of constructing such a garage. However, under special circum
stances, the facts in each case controlling, it is probable that, if no road 
and bridge funds were available and it was made to appear that the con
struction of a garage to house road machinery was necessary in a particular 
case, a court, if called upon to pass upon the question, would sustain the 
validity of Buch an expenditure. 

June 6, 1941. 

EDWARD J. DEVITT, 
Assistant Attorney General. 

107-B-16 
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>-·P"y"bl'o--·N,.U,ce to holder by registered mail-Payment 
§ 869; (MS41 § 385.30). 

Facts and Ques tion 

of notice required to be given by the County Treasurer 
of Section 869, 1927 Mason's Statutes, as amended. A 

portion of this statute provides as follows : 

"The treasurer, a8 soon as there is sufficient money in the treasury, 
shall appropriate and set apart a sum sufficient for the payment of th"e 
orders so presented and registered, and, if entitled to interest, he shall 
issue to the original holder a notice that interest will cease in thirty 
days from the date of such notice." 

It has been the custom of our treasurers in the past to publish the 
notice in a newspaper and also mail post cards to the original holder s with 

. the notice printed on the cards. Our treasurer is now confronted with a 
problem where the holder of a large registered warrant or order presents 
it several months after such notice has been given and insists that interest 
must be paid up to the date of presentation because not actual notice was 
r eceived. Was the notice g iven by the treasurer sufficient so that the interest 
ceased 30 days from the date of the notice'1 If not, what notice should be 
given under this section? 

Answer 

Said Section 869 does not specify the form of notice. Under general 
rules your practice should be sufficient if you can prove that the notice was 
actually recei-ved by the holder of the warrant. To avoid the difficulty in 
making proof of r eceipt of such notice, it might be better practice to send 
a notice to the holders of such warrants by regist ered mail, requiring a 
return r eceipt. 

December 26, 1941. 

131 

M. TEDD EVANS, 
Assistant Attorney General. 

107-a-10 

State or municipal subdivision thereof-Apportionment-Proceeds from sale 
of tax-forfeited lands-Bow used and apportioned by municipal 8ubcli
visions-(MS41 §§ 282.05, 282.08). 

Public Examiner. 

Facta 

Minn. Stat. 1941, Section 282.06, reads as follows: 

"The net proceeds received fro~ the sale or rental of forfeited lands 
shall be apportioned to the general funds of the state or municipal sub-
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divis ion t her eof, in t he manner her einaf ter provided, and be first used 
by t he municipal subdivis ion to r etir e any indebted ness then existing." 

This sectiol{ a pplies to all f unds a pportioned to the taxing districts 
a ri sing from t he sa le or r ental of f orfe ited la nds, and s hould be r ead in 
connection with said Section 282.08 under which the proceeds from the sale 
or rentnl of any par ce l of forfeited la nd is dis posed of thus : 

U nder subd iv ision (1) of said section, 

"Such por t ion as may be required to pay any amounts included in 
the appra ised value under Section 282.01, subdivis ion 3, as r epresenting 
incr eased va lue due to a ny public improvement made after forfeiture 
of such parcel to the stu te, bu t not exceeding the amount certified by the 
clerk of the municipality, shall be apportioned to the municipal subdivi
s ion ent itled thereto ; 

Under subdivision (2 ) of said section, 

"Such portion of the remainder as ma y be required to discharge 
any special assessment char geable against such parcel for drainage or 
other purpose, whether due or deferred at the time of forfeiture, shall 
be apportioned to t he municipal subdivision entitled theretoj 
Under subdivision (3) of said section, 

"Such por t ion of the remainder as may have been ther etofore 
levied on the parcel of land for any bond issue of the school district, 
town, city, village, or county, wherein the parcel of land is s ituated 
shall be a ppor tioned to the municipa l subdivisions in the proportions of 
their respective inter est ; and" 

The subd iv is ion of the s tatute to which your inquiries exclus ively r elate 
is tha t identified as (4 ) and which r eads as follows : 

"Any ba lance remaining shall be a pportioned 8 S follows : state, ten 
per cent; coun ty, 30 per cent; town, vil1age, or city, 20 per cent; and 
school district , 40 per cent ." 

It is to be noted furt her t hat special a ssessments against such a parcel 
for drainage or other purposes must first be pa id in full before there will 
be any money for distribut ion under subdivis ion (4 ) . 

Question 

1. HMust the amount a pportioned by the county auditor in accord
ance wit h Minnesota Statutes 1941, Section 282.08(4), (4 Mason's Sup
plement 194 1, Section 2139-22( d» be credited by t he municipal subdi
vision to its genera l f unds or must it be used to retire indebtedness 
outstanding ut the t ime such apportionment is received?" 

A nswer 

It is my opinion tha t it is the intent of the law that the money must be 
used to pay indebtedness a nd cannot be used for any other purpose as long 
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as such outstanding indebtedness exists. The word "indebtedness," as here 

used, refers to general obligations of the municipality. It would also include 
indebtedness payable primarily out of a s pecial fund if, after the special 

fund is exhausted, the same would have to be met out of the general funds of 
the municipality. 

Question 

2. "If the apportionment must be used to r etire existing indebted
ness, is it discretionary with the municipality whether it is used to r etire 
floating or bonded indebtedness? II 

Answer 

In my opinion it is a matter that is di scretionary with the municipality, 
subject to any priority as between debts. which must be recognized. 

Question 

3. "If the municipality has bonded indebtedness but no floating 

indebtedness and its outstanding bonrl1il are not then due, should the 
money so received be credited to the municipal subdivision's bond or 
sinking fund and kept there for the payment of bonds when they become 
due, or may the funds be credited to the municipality's I'eneral fu.nd,,'" 

Answer 

It is my opinion that under such circumstances the money should ordi
narily be placed in the sinking fund, if to do so would have or might have 

a tendency to reduce the amount of taxes which would otherwise bavp. t .... h .. 

levied to liquidate the outstanding bonds. 

Question 

4. 14Do the words 'general fund s' found in Minnesota Statutes 

1941, Section 282.05, quoted supra (being Mason'. Minnesota Supple
ment 1940, Section 2139-19). mean the general revenue fund of the 

municipal subdivision, or other general funds such as Road and Bridge, 

Welfare, Poor, etc.?" 

Answer 

It is my belief that it was the intent that the money should be paid into 

the general revenue fund. 

RALPH A. STONE. 
Assistant Attorney General. 

September 2. 1942. 8-B 
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132 
Town - General fund - Tax forfeited land fund - Transfer from general 

fund to road and bridge fund- M27 § 1053; M40 § 2139-19; (MS41 §§ 
282.05,366.04) , 

Koochiching County Attorney. 

Facts 

A 'certain town has received about $1200.00 from the tax forfeited land 
fund. This town has no outstanding indebtedness, either bonds or warrants. 

Question 

The town board wants to know whether it can transfer any part of this 
fund to the r oad and bridge fund and use it for road and bridge purposes. 
There is no deficiency in the road and bridge fund at the present time. 

Opinion 

Moneys r eceived from the tax forfeited land fund go into the general 
fund of the town (Mason's Minnesota Statutes 1940, Section 2139-19) and 
must first be used for the payment of indebtedness. This town has no exist
ing indebtedness. 

Section 1053, Mason's Minnesota Stat utes 1927, reads as foHows : 

HThe t own board of any township in this state, by unanimous vote 
ther eof,. may transfer any surplus beyond the needs of the current year 
in any town fund to any other town fund to supply a deficiency therein." 

The meaning of this section is plain. The town may transfer from the 
general fund to the road and bridge fund by unanimous vote to supply a 
deficiency in the latter fund . Although there may be actually no deficiency 
in the road and bridge fund at the present time, if the town board contracts 
obligations payable out of that fund , and if the payment of such obligations 
would cr eate a deficiency therein , then there would arise the right to transfer 
moneys from the general fund to the r oad and bridge fund to meet that 
deficiency. 

June 6, -1942. 

133 

RALPH A. STONE, 
Special Assistant Attorney General. 

442a-23 

Towns-Road and bridge fund-Expenditure of to construct building for 
storage of snow plows, tractors, and other road equipment-Emergency 
of- M27 §§ 2573b, 2573c; (MS41 § 163.05). 

Morrison County Attorney. 

Facts and Question 

The people of Township "A" at its March. 1941, annual meeting voted 
the levy of 5 mills additional road and bridge tax as provided for under 
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Section 2573(c) and also made the maximum levy of 16 mills under subdi
vision (b) of said laws. This emergency levy was made for the purpose of 
covering the cost of construction of a building to be used as storage purposes 
for snow plows, tractors and other road equipment owned by "A." The 
building to be constructed on real estate owned by "A." This levy, as 

extended, has now been certified to the County Auditor of this county and 
said auditor is uncertain as to whether or not he should allow the levy to 
stand as made. 

Mason's Minnesota Statutes of 1927, Section 2673, provides in part as 

fonaws : 

U(b) The electors of each town shall have power at their annual 
town meeting to determine the amount of money which shall be raised 
by taxation for road and bridge purposes, not exceeding, however, fifteen 
(15) mills per dollar on the taxable property of the town. The tax so 
voted shall be extended, collected and payment thereof enforced in the 
same manner and at the same time as is provided by law for the exten
s ion, coUection and enforcement of other town taxes. 

U(c) After the annual town meeting, in case of emergency, the • 
town board may levy a tax on the property in its t own for road and 
bridge purposes in addition to the tax, if any. voted at the annual town 
meeting for road and bridge purposes, in an amount not to exceed five 
(5) mills on the dollar of the assessed value of the property in the town, 
and any tax so levied by the town shall forthwith be certified to the 
county auditor for extension and collection." 

Answer 

In our opinion, it seems apparent that the tax levy made at your annual 
meeting under Sections 2573, subdivision (c), is void for two reasons: 

1. From the facts as given to us, the people of Township "A" voted 
the levy of 5 mills additional road and bridge tax at their annual meeting. 
The statute states specifically that such a levy may be made "after the 
annual town meeting, in case of emergency." 

2. We do not believe the need for the construction of a building to be 
used for storing and housing snow plows, tractors, and other road equip
ment constitutes an "emergency" under the above statute. The following is 
an excerpt from a former opinion of this office construing this statute under 
date of October 21, 1937: 

"It is difficult to attempt to give any general definition of the word 
"emergency" as used in Subdivision (c), Section 2573, Mason's Minne
sota Statutes of 1927, which would be applicable to all situations. The 
word, undoubtedly, is used in its ordinary sense. 

"Speaking generally, we may say that an 'emergency' has been 
defined by the courts as, 
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"An event or occasional combination of circumstances calling for 
immediate action, pressing necessity. a sudden or unexpected happening, 
exigency." 

See Colfax County v. Butler County, 120 N. W. 444, 447 (Nebraska). 

ff In our opinion an emergency under the above statute would arise 
and exist when an urgent necessity for additional funds arose in a 
town after the annual town meeting and after the voters had determined 
the amount of money to be raised for r oad and bridge purposes, and 
the necessity could not have been foreseen at the time of the annual 
town meeting." 

Question No.2 

HMay funds be le~ied under statute 2673 on road and bridge .fund 
for the purpose of constructing a building to be used for the storage and 
care of road machinery owned by a township or must such levy be made 
out of general r evenue purposes or some other source 7" 

This office has previously held that a county board has power to purchase 
a garage to be used for the storage of county road machinery out of either 
general revenue or road and bridge funds. Your township should, therefore, 

• have power to authorize the construction of a building to be used for the 
storage of snow plows, tractors. and other road equipment owned by the 
township to be paid out of the road and bridge fund. 

April 9, 1941. 

134 

EDWARD J . DEVITT, 
Assistant Attorney General. 

382-& 

Town-Orders-When statute of limitations begins to run on. 

Koochiching County Attorney. 

Facts 

UTown warrants seem to have been issued about ten or twelve years 
ago and there is still no funds with which they are payable. Up to now 
they have paid them as they become due but they are wondering if they 
are obJiged to pay these warrants that are more than six years old? 
There have never been any funds on hand with which to pay these 
warrants." 

Question 

When does the statute of limitations begin to run against town orders? 

Answer 

The decisions of the courts of the various states as to when the statute 
of limitations begins to run against actions on municipal warrants are 
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conflicting. They are of course based upon differently worded statutes. They 
cannot be reconci1ed. You will find the decisions on thls question annotated 
as to each state where the question has arisen in the note found in 56 A. L. R.. 
page 830. No Minnesota cases are therein cited. . 

A recognized authority, McQuillin's Municipal Corporations, Revised 
Edition~ Vol. 6, Section 2419, reads as follows: 

"Actions on municipal warrants are generally barred in the number 
of years which bar an unsealed instrument. However, if warrants are 
r equired by statute to be scaled, the period of limitations for actions 
on scaled instruments governs. But if a warrant is sealed without 
authority of law, the time to sue is fixed by the statute r elating to 
unsealed rather than sealed instruments. 

liThe cause of action accrues when the warrants a re due and 
payable, and a fund is in existence to pay s uch warrants. Until a fund 
is provided by the municipality to pay warrants, limitations do not 
ordinarily begin to run. Thus, where warrants do not draw inter est 
until presented for payment, and payment refused for want of funds, 
and interest does not cease until notice given of the existence of funds 
to pay the warrants, limitations do not begin to run until there is a 
fund in t he treasury from which to pay the warrants. So limitations do 
not commence to run against warrants payable out of a special fund 
to be created, until such fund has in fact been created, and there is 
sufficient money in the fund with which to pay the warrants. 

II A warrant issued to pay a valid indebtedness is such a written 
acknowledgment of the debt and a promise to pay it that it arrests the 
running of limitations." 

A case arose in South Dakota dealing with county warrants. The 
statute was substantially similar to our own statute with refer ence to town
ship orders. The conclusion was r eached by the Supreme Court of South 
Dakota that the statute did not begin to run until there was or should have 
been money in the fund on which drawn properly applicable to the payment 
of the warrant. That court said: 

II Assuming that the six-year statute governed, manifestly the 
statute would not begin to run at any earlier date than an enforceable 
cause of action (not subject to be abated as hereinbefore discussed) 
accrued upon the registered warrant, which, as previously indicated, 
would be the time when there was or ought to be, if the county officer s 
had performed their duties, money in the fund to r etire the warrant . 
Appellant therefore does not maintain its affirmative def ense of limita
tions (even assuming the appJicability of the s ix-year statute), unless 
the findings in this case affirmatively show that six. years before the 
institution of the action (that is, on or before April 4, 1925) t here was 
or should have been money in the general fund of Mellette county prop
erly applicable to the Warrant Ex.hibit 1 in the order of its r egistration. 
No such facts are f ound or arise as a necessary inference from found 
facts, and consequently the defense of limitations is not made out upon 
this r ecord." 
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The foregoing is quoted from Western Surety Co. v. Mellette County. 
257 N. W. 461. 

I am inclined to the opinion that the statute of limitations does not 
begin to run against these township warrants until there have been or should 
have been funds in the fund against which they are drawn available for the 
payment thereof. I take this position because the township warrant is 
payable only in the order of its registration from the fund against which 
drawn. It would hardly seem to be the law that when a town order is 
presented to the treasurer for payment and regis tered "not paid for want of 
funds ," the owner could immediately bring suit thereon against the town. 
If that could be done, then suit could be maintained, even though there 
might be money coming into the fund at the time of the next apportionment 
within n few weeks sufficient to pay the order. It would not seem right that 
the town could be thus subjected to the payment of costs and expenses when 
it intended to and would pay the order at the earliest time permissible under 
the law. 

It would seem to me more fair and r easonable to say that the holder of 
the town order could not bring suit until either the moneys were available 
in the proper fund to pay the same or should have been available therein, 
if the town officers had done their du ty. 

I also am inclined to this opinion by r eason of what was said by our 
court in the case of McKinney v. Town of Great Scott, 160 Minn. 437. 

That was an action brought to r ecover on township orders. .The com
plaint did not allege that at the time payment was demanded or at any time 
thereafter, or at the present time, there have been or are in the treasury 
of defendant township funds out of which payment could have been or should 
be made. The complaint was held good as against a demurrer based on the 
grounds of insufficient facts. It was held that the absence of funds in the 
treasury constitutes an affirmative defense which would probably be set out 
by answer, but in discussing the case, the court said this: 

"It may be necessary in order to avoid the statute of limitations 
and a demurrer on that ground, f or a plaintiff to allege that no funds 
have ever been available for the payment of an old warrant, one which 
but for that fact would be barred by the statute. Forbes v. Grand 
County, 23 Colo. 344, 47 Pac. 388. In much the same way it might be 
necessary for the holder of a promissory note, in suing upon it, to allege 
in his complaint that the defendant maker had been absent from the 
jurisdiction for a certain number of years, such an allegation being 
necessary in order to avoid an attack by demurrer upon the ground that 
the statute of limitations appeared to have run against the note." 

This language indicates to me that our court is of the opinion that the 
statute does not begin to run until funds are or should have been a vailable 
for the payment of the orders sued on. 

In view of this decision and of the authorities above cited, it is my 
opinion that the town warrants which you mentioned would not outlaw 
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until six years after the time that funds were available or should have been 
available in the treasury for the payment thereof. 

I do not believe that the provisions of Section 1106, Mason's Minnesota 
Statutes 1927, would have the effect of authorizing a suit on a town order 
after the lapse of thirty days from the time payment was demanded. 

RALPH A. STONE, 
Assistant Attorney General. 

August 13, 1942. 442-B-9 

135 
Village--AppropriatioDs--ParkB and playgrounds--Skatinl' rink and warm· 

ing hou •• on land owned by school district--M40 §§ 1933-9a, 1933-9b; 
(MS41 §§ 471.16, 471.16). 

Village Attorney, Fannington. 

Facto 

The Village Council of Farmington and the School Board of Independent 
School District No. 40, whose lands are within the village limits, wish to 
cooperate in the construction of a skating rink and the erection of a warming 
bouse in connection therewith, the warming house to be of permanent con
struction. In this connection the following questions have arisen: 

Queetioll8 

1. May village funds be used for the purpose of erecting a permanent 
building in the nature of a warming house on r eal estate owned by the school 
district? 

2. May village funds be used for that purpose if the warming house is 
erected on land leased from the school district? 

Anawer 

Both of these questions are answered in the affirmative, if you proceed 
pursuant to Sections 1933-9a or 1933-9b, Mason's Supplement 1940. 

Question 

3. May village funds be donated to the school district to enable it to 
erect such a warming house on its own property? 

No. 

August 19, 1941. 

Answer 

M. TEDD EVANS, 
Assistant Attorney General. 

476-B-l0 
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136 
Village-Bonds- Issuance for ornamental street lights under facts stated

M27 § 1942-1; (MS41 § 475.14). 

Village Attorney. Osakis. 

Facts 

The electors of Osakis, organized under the 1885 village incorporation 
act, recently voted favorably on a proposal to issue bonds flfor the purpose 
of street improvements in the Village of Osakis, under W.P.A. program, to 
include installation of storm sewer, surfacing and re-surfacing streets and 
alleys, construction of sidewalks, curbs and gutters and such other work 
incidental and pertinent thereto," 

Question 

Whether or not under this wording, a part of the proceeds of the bond 
issue may be used for the purchase and erection of ornamental street lights 
along some of the str eets being improved. 

Answer 

The right of the village to use the bonds, or their proceeds, for such a 
purpose is open to such serious doubt, we feel the only safe course is to 
answer your inquiry in the negative. 

Implied power in a municipal corporation to issue bonds does not exist. 
4 Dunnell's Digest, Section 6723. Rogers v. LeSeur, 57 Minn. 434, 6 McQuillin 
Municipal Corporations, Section 2437. Municipal corporations have no power 
to issue bonds unless expressly authorized to do so. Brenham vs. German 
American Bank, 144 U. S. 173. 

We assume the bonds in ques tion were issued under authority of Mason's 
Minnesota Statutes of 1927, Section 1942, subsection 1, which states the 
purposes for which villages may issue bonds thus: 

u ••• for the acquis ition, construction, maintenance, or improve
ment of any of the public conveniences mentioned in Sec. 1848, subd. 4; 
for the purposes of a permanent improvement revolving fund; for the 
purchase or erection of needful public buildings; for establishing and 
maintaining garbage crematories, or other means of garbage disposal, 
hospitals , schools, libraries , museums, and art galleries ; for the con
struction of sewers, subways, streets, s idewalks, pavements, culverts, 
and parks and parkways ; and for changing, controlling, or bridging 
streams and other waterways within the corporate limits , and construct
ing and repairing bridges and ronds within two miles of the corporate 
limits thereof." 

You will observe no express authority is contained therein for issuing 
bonds for purposes of er ecting lamp posts. Attorney Genera l's opinion, 
November 12, 1932 (44-B-16). We doubt that our court would hold orna-
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mental lamp post s to be "street improvements" or "work incidental and 
pertinent thereto." Strictly speaking they are not. Should an attempt be 
made to use the bonds or their proceeds for other than the purpose they 
were voted for, any interested party has a remedy. Perry v. Panama City, 
67 Fla. 285, 65 So. 6. 

Your village, of course, has power to light its streets and to meet the 
cost thereof out of its genera l funds. Dunnell's Digest. Section 682B. 

Several years ago power was conferred on villages t o issue bonds for 
erection of a white way by Laws 1921, Chapter 92. This law was the basis 
of Attorney General 's opinion No. 79, 1920 r eport. However , that act has 
expired by its own t erms. Unless there is some other similar act, it would 
seem that your village is without authority to issue bonds for a "white way" 
light ing system, under any circumstances. 

August 21, 1941. 

137 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

44-B-16 

Village-Official bonds-Premiums on discharge of payment by local authori
ties-M40 § 9693 (MS41 § 674.19) . 

Edina Village Attorney. 

Question 

As to the right of the village of Edina (organized under Laws 1906) 
to discharge payment of premiums on official bonds of said village officers 
including those of policemen, justices of the peace, clerk or r ecorder and 
building inspector. 

Answer 

There is no authorization for the payment out of village funds of 
premiums on official bonds of village officers, except the village treasurer. 
Mason's Supplement 1940, Sec. 9693 (opinion Attorney General 469-b October 
16, 1934). In other words, it is the duty of each of these officers to execute 
and file a surety bond as a part of his act of qualifying for office. If the 
treasurer gives a corporate surety bond he may be r eimbursed out of village 
funds within the limit speci fi ed by law. When a bonded village officer vacates 
his office, liability for any act of his after the date of such vacation ter
minates. This is so by operation of law. It does not lie within any village 
officer 's authority to sign a cancellation of liabilit y on the bond. 

June 16, 1941. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

476-B-4 
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138 
Villag~Financ:ial statements-Preparation of-Publication of-L 41, C 70, 

§ 1, subd. 23; L 41, C 244; (MS41 §§ 412.19, 426.06, 426.07). 
Village Attorney. Maple Plain. 

Question 

As to the apparent discrepancy between Laws 1941, Chapter 70, Section 
I , Subdivision 23, and Laws 1941, Chapter 244, relating to the prepartion 
and publication of village financial statements. 

Answer 

Prior to this session of the legislature, the applicable law stood as 
follows: 

The vil1age councils of villages operating under the 1905 law were 
required by Mason's Minnesota Statutes of 1927, Section 1186, Subdivision 
21, to prepare a complete financial statement and to cause it to be publicly 
read at the annual village election, and then to r ecord such statement in the 
minutes and file it in the recorder's office. This r equirement was not changed 
by the enactment of Laws 1941, Chapter 70, except that the subdivision 
was r e-number ed as subdivis ion 23. 

By Mason 's Minnesota Statutes 1927, Section 1174, the village treasurer 
of 1905 villages was required to make out and file a detailed account of his 
r eceipts and disbursements at least two weeks prior to the annual election 
(held the first Tuesday after the tiJ,"st Monday in December in each year), 
and by Mason's Minnesota Statutes 1927, Section 1175, the village clerk of 
1905 villages was required to prepare a detailed financial statement for the 
village, file it in his office, and publish it at least one week prior to the 
village election in a newspaper published in the village. In the event that 
no newspaper was published in the village the clerk was to post copies of 
such financial statement in three of the most public places in the village. 

As above noted, the 1941 legislature did not change the requirements 
that the village council prepare a financial statement but by Laws 1941, 
Chapter 244, Sections 1174 and 1175 were amended so as to r equire the 
treasurer in office at the close of the calendar year to make out his detailed 
account of receipts and disbursements immediately after December 31st and 
file it with the clerk. Then the clerk in office at the close of the calendar 
year is to prepare his financial statement which must be presented to the 
council not later than January 16th. It must then be pUblished not later 
than January 31st. No change is made in the character of the statement 
required or in the publication r equirements. The apparent object of the law 
is to change the date for preparation and publication of this statement so 
that the reporting year will correspond with the fiscal year. When the 
village election date was changed in 1929 from March to December the 
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calendar year was made the fiscal year but the appropriate changes in the 
laws relating to financial statementS were not included in the 1929 act. 
Laws 1941, Chapter 244, presumably, is intended to eliminate this incon
sistency. 

So far as we have knowledge most of the villages in the state have 
practically ignored the requirements of what is now Laws 1941, Chapter 70, 

. Section 1, Subdivision 23. This for the reason that villages have no annual 
meetings like towns and did not have when this provision was inserted in 
the law. Obviously a report cannot be read at an election when no voter is 
present any more than a few minutes during the several hour period when 
the polls are open. Moreover, the provision refers to the "village recorder/, 
an officer who is non-existent in 1905 villages under that name. 

Many villages of the state in an attempt to comply with this law have 
adopted the financial reports of the treasurers and clerks submitted pursuant 
to Sections 1174 and 1175 as their own and have ordered them spread upon 
the minutes and filed with the clerk. 

You are advised, therefore, that there is no discrepancy between Laws 
1941, Chapter 70, Section I, Subdivis ion 23, and Laws 1941, Chapter 244. 
The only change made by the enactment of these laws is to change the date 
for the preparation and publication of the annual financial stat ement in vil
lages from November to January. 

June 4, 1941. 

140 

EDWARD J. DEVITT, 
Assistant Attorney General. 

277-B-2 

Method of-Town board alone determines-Electors may 'authorize board to 
provide-May not direct specific method-Appropriations-Notices-
Annual meeting-Must include notice of fire appropriation-Must be by 
ballot-M40 § 601-1l(1)p; (MS41 §§ 212.17, 365.15). 

Lac qui Parle County Attorney. 

Pursuant to the authority contained in Sections 1919, et seq., Mason's 
Supplement 1940, the city of Madison is about to enter into contracts with 
a number of adjacent towns to furnish fire protection to such towns. The 
town boards have presented a number of inquiries to you: 

Question No.1 

Must a town board have authorization from the electors at the annual 
town meeting to enter into such a contract? 

Answer 

The power of the electors at the annual meeting is set forth in Section 
1027-1, Mason's Minn. St. 1927: 
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"The electors of each town shall have power at their annual town 
meeting to authorize the town board to provide for fire protection andlor 
for apparatus therefor, and to determine by ballot the amount of money 
to be raised for either or both of such purposes." 

Authority to determine in what manner general tire protection shall 
be provided is vested solely in the town board. The power of the electors 
at t he annual meeting extends only to authorizing the town board to provide 
fire protection. Section 1027-4, Mason's Minn. St. 1927, relates to contracts 
for such protection by adjacent cities or villages: 

"Whenever the elector s of any town shall have authorized the pro
viding of fire protection andl or for apparatus therefor and determined 
the amount of money to be raised for that purpose, the town board • •• 
may enter into a contract with any adjacent city or village for the 
furnishing of such fire protection within the limits of town ... on such 
terms and conditions as mutually may be agreed upon." 

U the electors should nevertheless vote on a proposal for specific fire 
protection, their action would be, at most, no more than merely advisory. 
It could not bind the town board, which could disregard it completely. 

Question No.2 

In order that the annual town meeting may legally consider the question, 
should the notice of annual town meeting make mention that the proposal 
will be considered at the meeting concerned 1 

Answer 

The proposal to authorize the board to provide general fire protection 
is not r equired by Section 1027-1 to be determined by ballot and therefore 
need not be specified in the notice. Section 601-11(1)p. Mason's Supplement 
1940, provides in this regard: . 

"Every proposition to be voted upon by ballot a t a town meeting, 
other than t he election of officers, shall be specified in the notice of 
such meeting." 

In view of the explicit prOVISlons of the quoted section, t he notice of 
your annual meeting should properly include notice that t he a mount of 
money to be r a ised for fire protection will be determined by ballot at that 
meeting, since Section 1027-1 requires that such determination be made by 
ballot. 

In view of our answer to t~e firs t question, your third question does not 
require answer. 

Question No.4 

Would the appropriation of a stated amount of money for compensation 
for such service be all the action necessary for the town p1eeting t o take 1 
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Answer 

The electors at the annual meeting have the power to do, and if they 
wish fire protection must do two things with r espect to providing general 
fire protection for the town: (1 ) authorize the town board to provide general 
fire protection for the town and l or apparatus, and, (2) determine by ballot 
the amount of money to be raised f or such purpose. Section 1027-1, supra. 

Ques tion No.5 

Is it necessary that ballots be used on the question of the proposed 
fire protection service" 

Answer 

Our answer is in the negative. Section 1027-1 does , however, require 
that the amount of money to be raised for such purpose be determined by 
ballot. 

F ebruary 10, 1941. 

141 

FREDERICK O. ARNESON, 
Special Ass istant Attorney General. 

688-K 

Purchase of water service or installing a well for- M27 §§ 1027-1, 1027-2, 
1027-4; (M S41 §§ 365.15, 365.16, 365.18). 

Town Attorney. Coleraine. 

Facts 

A township has been organized (1895) under and in pursuance of the 
provisions of Section 1 of Chapter 10 of the Minnesota revised statutes of 
1878. 

Questions 

May the township: 

a) Purchase water service for fire protection purposes (and inciden
tally so that water may be furni shed t o the residents) of a portion of the 
town that is platted? 

Or 

b) Ins tall and operate a well for water for such purposes, or either 
of them? 

Answer 

The measure of the powers of the town board is found, not in the law as 
it ex isted at the time the town was organized, but in the law as it is at this 
t ime. Towns differ from villages and cities in this respect. A municipal 



220 MUNICIPALITIES 

corporation is governed by its charter or by the provisions of the act under 
which it was ·formed, and also by the provis ions of such statutes as are 
-applicable thereto. 

Consequently. the fact that the town you have in mind was organized 
in 1895 under Section 1 of Chapter 10 of the Revised Laws of 1878 is imma
terial. Said Section 1 prescribes the procedure for organizing a township. 
and, in slightly modified form, it became Section 914 of the General Statutes 
of 1894, and later Section 451 of the Revised Laws of 1905. It now appears 
as Mason's Minnesota Statutes of 1927. Section 787. The present laws 
relating to towns is found in Chapter 8 of Mason's Minnesota Statutes 
of 1927. 

The electors of a town at the annual meeting may authorize the town 
board to, uprovide for fire protection and/ or for apparatus therefor!' Mason's 
Minnesota Statutes of 1927, Section 1027-1. After such authorization the 
board may levy a tax for such purpose. Section 1027-2 idem. It may also 
contract with an adjacent municipality to furnish it fire protection. Section 
1027-4 idem. 

We have heretofore held that after authorization, as prescribed above, 
a town board may install water mains and hydrants providing it finds so 
doing necessary to provide adequate fire protection. Op. September 20, 1937 
(91S-b). In line with that opinion, both your inquiries are answered in the 
affirmative, subject to this qualification. Fire protection must be the real 
primary purpose of purchas ing water service or installing a well, and this 
pUl'pose must be borne out by the actual circumstances. 

November ~8, 1941. 

HIGHWAYS 

142 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

916-B 

Loads-Restriction on load weights on highways during spring break-up-
Violation of duly enaded resolution is a misdemeanor-Resolution speci
fying prohibition must be adopted-M40 §§ 2720-269, 2720-279; (MS41 
§§ 169.80, 169.87). 

Mower County Attorney. 

Facts 

The Mower County engineer has posted a number of state aid and county 
roads in the county res tricting, according to the notices that he has posted, 
any vehicle with a total weight, including load, in excess of 8,000 pounds. 
There have been a number of violations of this weight restriction. 
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QueotlOIlll 

1. Whether a prosecution can be maintained again8t a person who 
drives a vehicle upon a road 80 restricted, the weight of which vehicle and 
load exceed the prohibited weight. You ask if the violation of the posted 
notices is a crime. 

2. You also inquire wbeth¥r it would be necessary that a resolution 
should have been adopted by the county board (the road in question being a 
county road) restricting the weights on these roads in order to successfully 
prosecute a person for driving thereon with a loaded vehicle exceeding the 
weight specified, or if it is suffic~ent if the county engineer posted the roads 
at the request of the county board, given orally. 

Answers 

1. I advise you that the violation of the weight restriction, properly 
imposed and followed by the posting of proper notices, as specified in the 
act, would in my opinion constitute a misdemeanor. A similar ruling was 
made by this office in 1928 under the statute as it then ·stood. (Mason's 
Minnesota Statutes 1927 Section 2720-40). I can see no reason for departing 
from that ruling. The only changes made by the later law (Mason's Sup· 
plement 1940, Section 2720·279) were to clarify the provisions of the old 
law and make it more definite . . I think Mason's Supplement 1940, Section 
2720-269, clearly makes it a misdemeanor to violate road restrictions if the 
same have been properly authorized and adopted, and notices posted. 

2. It is my opinion that the weight restriction must be adopted by the 
county board, and cannot be left to the discretion of the county engineer, 
either as to weight limit or as to the roads to be posted. The law confers 
upon the county board (in this instance) the power to u ••• impose restric
tions aa to the weight of vehicles upon. any such highway •••• " (Mason's 
Supplement 1940, Section 2720·279(a) .) The next section provides that "The 
local authority enacting any such prohibition or restriction shall erect or 

cause to be erected - - - signs plainly indicating - - -." 

The phrase, "enacting any such prohibition or restriction" plainly indi
cates that action must be taken by the county board in the manner in which 
official acts of like nature are taken and recorded. The resolution adopting 
the restriction should be adopted at a legal meeting of the county board and 
duly entered in the minutes. The resolution so adopted should specify the 
roads or portions of roads on which weight restrictions are imposed, and also 
the prohibited weights. Otherwise there would be no way of knowing what 
the restriction was or what action was taken, other than by the recollection 
of those present at the meeting of the county board. I think that a proper 
reBolution restricting the weight limits on the several roadB in queBtion is 
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a prerequisite to the prosecution of a person driving an over-weight vehicle
on such a road. Ther e ca n be no criminal prosecution under a regulation 
which is nowhere offi cially recorded and which cannot be found or referred 
to in order to ascertain what the prohibited act is. 

I think that the mere posting is insufficient. Such pos ting must he pre
ceded by the adoption of a valid ordinance or resolution. 

April 22, 1942. 

143 

RALPH A. STONE, 
Special Assistant Attorney General. 

229-A-8 

Maintenance of-Public road located on a line between a city and adjoining 
town-M27 § 2587, subd. 5; (MS41 § 163.17). 

City ~ttorneYJ Cannon Falls. 

Question 

Whether the city may compel the adjoining town to assist in repairing 
and maintaining a road located on the line between your city and such town, 

Answer 

The only pertinent statute is Mason's Minnesota Statutes of 1927, Sec
tion 2587, subdivision 5, which provides : 

"Whenever such a pet ition is presented to the council of a city or 
village, and the town board of a town, praying for the location, alter
ation or vacation of a road on the line between such town and the city 
or village, such board and council, or a majority of each, acting together 
as one board, shall determine said petition in the same manner in all 
respect s as provided in the preceding section and the provisions of the 
preceding section shall apply to t he town , board and city or village 
council. II 

On the assumption that the road was established in the first instance 
by virtue of Section 2587, then subdivis ion 3 thereof becomes applicable as 
to the maintena nce of such road. It provides that the city and town are to 
determine by agreement which of such parts of the road are to be maintained 
by each. If the two groups cannot agree, t he matter is to be determined 
by lot. 

October 2, 1941 

EDWARD J . DEVITT, 
Assistant Attorney General. 

379-C-8-c 
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144 
Snow removal-Rural highway-M27 § 2617; L 41, C 276; (MS41 § 160.37). 
Todd County Attorney. 

Question 

An interpretation is requested of Section 2617, Mason's Minnesota Stat
utes 1927, as amended by Laws 1941, Chapter 276, in order to ascertain just 
how far the county board may go in the matter of snow removal and which 
of the roads come under the beading of rural highways. 

Answer 

Chapter 276, Laws 1941, amends Section 2617, Mason's Minnesota Stat
utes of 1927, only by adding subdivision 3, which states: 

liThe county board may by resolution adopted at a regular meeting 

thereof, authorize the use of county snow removal equipment and oper

ators thereof, for the removal of snow upon either public or private 
property within the county, upon such terms and conditions as the county 
board shall detennine, not less, however, than the actual cost of the use 
of such equipment and operators to the county." 

Thus it appears that the only limi tation upon the county in regard to 
the use of its equipment for snow removal is it must secure the actual costs 

of the use of such equipment and operators. 

Under Section 2617, Mason's Minnesota Statutes of 1927 and as now 

amended, it is the duty of the town board, as far as funds are available, to 
keep town, county, and judicial r oads wit hin the township in a passable con

dition by the removal of snow therefrom. Likewise, it is the duty of the 
county board so far as funds are available, to keep all state aid roads and 

state rural highways in passable condition by the removal of snow therefrom. 

It is our opinion that the term "state rural highways," in establishing 

the duty of county boards to r emove snow, means county aid roads and does 
not refer to township cartways, township roads, or state trunk highways. 

Of course, under Section 3 of Chapter 276, the only limitation on the use of 

county equipment for snow removal is that the county secure the actual cost 
thereof for such use. 

May 29, 1941. 

HAYES DANSINGBURG, 
Assistant Attorney General. 

377-A-ll 
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145 
Vacation-Closing old road prior to construction of new road-M27 § 2592; 

(MS41 § 160.21). 
Martin County Attorney. 

Facts 
About two years ago a petition was filed with one of our Township 

Boards in this county. requesting the establishment of a new road and vacat
ing an old one. The petition was acted upon favorably and an order was filed 
with the Clerk of the Township granting the petition. 

It seems that time passed and they did not get started with the construc
tion of the new road and later they were unable to get their contractor and 
now two years have elapsed or will elapse shorUy since the filing of this order 
granting the petition. No new road has yet been constructed and the old road 
is ot course open to public travel. The original petition was filed by virtue 
of Section 2583 of Mason's Minnesota Statutes for 1927. One farm er owns 
aU the land affected by the old road which was vacated by this order but 
which still remains open to public travel. 

Question 

Can the owner of this land affected by the old road to be vacated demand 
that this old road be now closed, or close it himself, inasmuch as two years 
have elapsed s ince the filing of the order' by the Township Board establishing 
a new road and vacating this old road even though the new road has not yet 
been constructed? 

Answer 

See opinion No. 217, 1928 report, rendered November 10, 1927, in which 
we find this statement: 

"The alteration operated as a vacation of the old road. The vacation 
took effect two years after the date of the order. G. S. 1923, Section 
2692j Nelson v. Nicollet County, 154 Minn. 358." 

The statute in question is Mason's Minnesota Statutes 1927, Section 
2592, which reads: 

"Whenever a road shall be changed by order of a county or town 
board, the road as it existed before the change shall remain open to 
public travel for two years from the date of the order; but the board 
may vacate such road within said two years when it deems the new road 
to be fit for public travel at all times of the year." 

The language as applied to your facts is significant. The language is "When
ever a road shall be changed by order of a county or town board." Now, as 
I understand it, your road has not been changed. The section does not say 
that whenever an order has been made requiring a change that the old road 
shall remain open two years. 
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The Nelson case cited, on page 361 says: 

'''The right of the public to use the old course of this road, between 
the two termini of the new part, ceases with the expiration of .two years 
from the date of the order granting the petition." 

This being the law, the rights of the public having ceased, it follows that 
the rights of the owner of the fee come into being again. Having the right 
of ownership therein, he may treat it as though no road had theretofore 
existed. 

Attention is called to the fact that in the Nelson case the facts were not 
precisely the same as you state, but the language that the court used in its 
decision is very definite. 

September 1, 1942. 

146 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

377-A-16 

WeecJ.-Rem.ov.1 of--;-Town roads-At expense- of abutting owners-L 41, 
C 246; (MS41 § 366.016). 

Yellow Medicine County Attorney. 

Question 

Whether Laws 1941, Chapter 246, and the provision for assessing against 
abutting property owners who fail to properly cut the weeds on public high~ 
ways in front of their places is constitutional? 

Answer 

Laws 1941, Chapter 246 (Mason's Supplement 1941, Section 1002a), 
authorizes the town board to submit to the voters the question of whether 
or not owners of land abutting on town roads, and not a part of any incorpo
rated municipality, shall be required to cut and remove all weeds and grass 
growing on the town road adjacent to their land. The act further provides 
that in the event of a favorable vote it shall be the duty of such owners to 
remove such weeds and grass and to do so upon ten days' notice. If the owner 
fails or neglects to do so, the act authorizes the work to be done by desig~ 
nated public officials and the expense to be charged to the owner, and such 
charge may be made a lien upon the land and certified to the county auditor 
to be included in taxes and collected therewith. 

So far as the act relates to weeds, the law in this state is settled by 
State v. Boehm, 92 Minn. 874. The legislative policy and the legal reasons 
therefor are expressed by the court in that case at page 378. See also Miller 
v. Schoene, 276 U. S. 272, and note 12 Minn. Law Rev. 655. 
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So far as the act refers to grass, it should be noted that the language 
of the act is in t he conjunctive - weeds and grass - so that the foregoing 
authorities arc applicable. However, even grass alone, if neglected, may. in 
the locali ty proscribed, namely. on the town road, itself constitute a nuisance 
as an obstruction and, therefore, a danger to travel on public highways. The 
legislature may properly declare such a condition to constitute a public 
nuisance and may provide for its removal or abatement in the public interest. 

In previous opinions the Supreme Court has held valid Mason's Minne
sota Statutes of 1927, Section 2609, which authorizes town boards to deter
mine the necessity of cutting down and removing trees and hedges on town 
r oads and to require abutting owners to remove the same upon notice, and 
upon failure to so r emove, to have the same removed by public authorities 
and charge the expense to t he owners. It is further held that the courts may 
not interfere with the exercise of such discretion by the town board. Powell 
v. Township of Carlos, 177 Minn. 772; Wagner v . Township of Carlos, 182 
Minn. 671. 

Additional authorities from other jurisdictions may be found in 68 
A. L. R. 216, annotating the case of Commonwealth of Kentucky v. Watson, 
223 Ky. 427,3 S. W. (2d) 1077, which involved a statute requiring owners 
or occupants of land bordering on public highways to remove weeds, brush 
or other obstructions from the highway adjoining their premises. That 
statute was held a valid exercise of t he police power and constitutional. 

In our opinion, Laws 1941, Chapter 246, is a valid exercise of the police 
power and, ther efore, constitutional. 

November 12, 1941. 

INSURANCE 

147 

ALFRED W. BOWEN, 
Special Assistant Attorney General. 

322-G 

Liability-Authority of county to purchase under facts s tated. 
Clearwater County Attorney. 

Question 

As to the authority of your county board to purchase liability insurance 
to insure the county against any liability incident to the maintenance of its 
court house and court house grounds. 

Answer 

A political subdivision of the state is ordinarily not liable for the negli
gent acts of its employees when performing governmental functions. A 
county would, therefore, be without authority to pay premiums for in8urance 
against a nonexistent liability. 
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You state, however, that Hoffices in the court house are nowadays used 
for many activities which might not be constituted as being strictly pursuant 
to governmental functions," In such instance it is possible, you suggest, that 
a liability mig ht arise on the part of the county because of injuries suffer ed 
by some person who would use the court house facilities for business other 
than that related to governmental functions. 

It seems to me that the court house is ordinarily used only for govern
mental purposes and I would have some difficulty in visualizing a situation 
where the county would be liable for the negligent maintenance of its prop
erty. Be that as it may, I think we can conclude that in the event the county 
would in any way be liable for the negligent maintenance of its property, 
then the county board would be authorized to purchase and pay for insurance 
against such Jiability. 

October 10, 1941. 

148 

EDWARD J . DEVITT, 
Assistant Attorney Genera l. 

125-A-28 

Liability-Purchase of by county in reciprocal or inter-insurance exchange-
M27 § 3587; (MS4I § 71.07). 

Mower County Attorney. 

You are advised that one of our District Judges has held that a school 
district is without au thority to become a member of a r eciprocal or inter
insurance exchange operating under the provisions of Mason's Minnesota 
Statutes of 1927, Section 3587, et seq. , and that, accordingly, the trustee of 
a bankrupt insurance exchange could not r ecover assessments for contribu
tions levied agains t the school district. J. T. Miller, as Trustee in Bankruptcy 
of the Minnesota Insurance Underwriters, Bankrupt, v. Ivar Williams , J ohn 
Mannik, Edward Konsti, Frank V. Niemi, Victor J. Maki and Andrew New
man, individua lly and as Trustees of School Distr ict No. 16, Carlton County. 
(Decision filed in Carlton County July 19, 1933, by District Judge Edward 
Freeman.) In a memorandum attached to the order sustaining a demurrer 
to the complaint, the court in r eferring to Section 3587, which authorizes 
individuals, partnerships, and corporations to exchange inter-insurance con
tracts as subscriber s, states : 

"It seems clear to the Court that this section (3587) clearly indi
cates that municipal or quasi municipal corporations are not intended 
to be included as subscriber s .••• 

UWe have a code of laws covering private corporations and other 
codes and statutes covering various municipal or quasi municipal corpo
rations. In common parlance, 'corporation' is used to mean private cor
porations only. There is nothing in the reciprocal insurance act that 
indicates that it is used in any other sense, while as before indicated, 
there are several good reasons to believe that it is used in that sense 
only." 
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This office adheres to the opinion of Judge Freeman. The position of a 
county is no different from that of a school district; a county is also a 
municipal corporation. \Ve, therefore, advise you that in our opinion your 
county is without authority to become a member of a r eciprocal or inter
insurance exchange. 

It is well settled in this state that a reciprocal is not a mutual insurance 
company. For a good explanation of a r eciprocal or inter-insurance exchange 
organized under our laws, see In re Minnesota Insurance Underwriter s , 
36 Fed. 2nd 371. 

March 28, 1941. 

149 

EDWARD J. DEVITT, 
Assistant Attorney General. 

249-B-16 

Malpractice-Premiums for-Authority of state and county to pay premiums 
-Doetors employed in state and county sanatoriums. 

Division of Social Welfare. 

Question 

As to the authority of a county sanatorium commission or board of 
county commissioners to pay the premium for malpractice insurance cover
ing the professional activities of the superintendent of a county sanatorium. 

Answer 

The establishment and maintenance of a county sanatorium is a govern
mental function of the county. McQuillin Municipal Corporations, 2nd Ed. 
Revised, Volume 6, Section 2796. Such being the case, the county is not 
liable for the negligent acts of the superintendent of such a sanatorium, or 
of any of the employees thereof. McQuillin Municipal Corporations, 2nd Ed. 
Revised, Volume 6, Section 2771. See also Bryant v. City of St. Paul, 33 
Minn. 289. It fol1ows that in the absence of a specific statute authorizing it, 
the county is without authority to pay the premium for insurance against a 
nonexistent liability. There is no statute authorizing a county to pay for 
such insurance. 

The same conclusion is true with reference to the right of the state to 
purchase malpractice insurance for the superintendent and employees of a 
state sanatorium. 

September 30, 1941. 

EDWARD J. DEVITT, 
Assistant Attorney General. 

844-C-3 
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JAILS 

150 
County-Board empowered to erect and furnish-(MS41 § 375.18). 
Crow Wing County Attorney. 

Question 

229 

Whether the law permits the county board to buy and furnish as a part 
of the equipment and fixtures of the jail a commercial electric refrigerator 
for the preservation and storage of meats and other perishable foods to be 
used in feeding prisoners. 

Answer 

Minnesota Statutes 1941, Section 376.18, empowers the county board to 
,erect and furnish a jail. Whether the equipment proposed is suitable furni
ture is a question of fact for the county board to decide. 

September 28, 1942. 

151 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

390-A-17 

County-Matron-Female prisoners committed from other counti ___ ElI:-
pense of employing matron to eare for-M27 § 923; M40 § 10859; (MS41 
§§ 887.27, 641.13). 

Stearns County Attorney. 

Question 

Whether or not the expense of employing a matron to care for female 
prisoners sent to the Stearns County jail by neighboring counties may be 
collected from those counties. 

Answer 

Mason 's Supplement 1940, Section 10869, fixes the amount of board 
which shall be paid for ita prisoners by .the sending county, and contains this 
provision: 

llIn addition thereto such sum as shall have been necessarily ex
pended for clothing, bedding and medical aid for such prisoner ." 

It is ,silent as to the expense of employing a matron. 
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Mason's Minnesota Statutes of 1927, Section 923, contains this provision: 

"When prisoners are committed to the ja il from a county other than 
that in which the jail is s ituated, such judge shall by order apportion the 
amount to be paid by such order for jailer 's f ces," 

This provision would appear to authorize the committing judge, upon a 
proper showing, to r equire the sending county to pay aU or a part of the 
cost of employing a matron to look after the female prisoners. 

November 6, 1941. 

LIABILITY 
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ROLLIN L. SMITH, 
Special Assistant Attorney General. 

127-a 

Negligence of road Coreman causing damage to third party-County not 
liable. 

Douglas County Attorney. 

Facts 

The W.P.A. was putting in a cattle pass on a county road, under the 
county's supervision to a certain extent. They had just completed the con
struction and fixed the approaches when a truck owned by a f armer living 
in the vicinity came along. The foreman told the driver that it was a little 
soft on the approach to the pass but that if he would put his truck in low 
gear and give it a .good start, he could easily get through. The driver did 
this, with the result that his truck sank down, he hit the cattle pass, broke 
the axle and shaft of his car, blew out a tire and caused damages to the 
extent of approximately $50.00. 

The foreman is, of course, unable to pay any damages. The county feels 
that this man is entitled to it inasmuch as it was the direct negligence of 
the foreman that caused the damages complained of. 

Ques tion 

Are we authorized under Chapter 330, 1931 Session Laws, or any other 
law, to pay t his claim? 

Opinion 

The county is under no liability and the cla im should be disallowed. 
This is in accordance with the g eneral rule that a county is not liable for the 
negligent acts of its officers which do not amount to a pos it ive t r espass. 

Chapter 330, Laws 1931- being Mason's Supplement 1940, Sections 
672-1, 2 and 3-does not apply to this case. A reading of sub-section 1 will 
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disclose that it applies only to claims against officers or employees of the 
county "for bodily injuries, death or property damage made upon such officers 
or employees by reason of their operation of motor vehicles while in the per
formance of their official duties," 

This law would not apply to a set of circumstances such as those related 
by you as set out above. The damage claimed did not result from the oper~ 
atian by a county employee of a motor vehicle and the claim therefor is not, 
therefore, within the scope of the law. 

There is considerable doubt whether t he statement made by the foreman 
constitutes negligence as a matter of law, but it is unnecessary to pass upon 
that question in view of the holding that t he county is not liable even if 
there had been negligence on the part of its foreman. See Opinion No. 126, 
1930 Attorney General's Report, and 14 Am. Jurisprudence, pages 215 and 
216. 

July 1, 1942. 

LICENSES 

153 

RALPH A. STONE, 
Special Assistant Attorney General. 

844-C-5 

Auctioneers-Non-residents- M40 § 7322; L 41, C 170; (MS4I § 330.oI). 
Pennington ·County Attorney. 

Facts and Ques tion 

As to constitutionality of Laws 1941, Chapter 170. 

During the month of April a non-resident of the State of Minnesota 
applied to the County Auditor for an auctioneer's license, pursuant to Section 
7322 of Mason's Minnesota Statutes, and paid therefor the non-resident 
license fee of $25.00, and furnished a bond pursuant to Section 7322. 

After the 1941 Supplement was published, the Auditor discovered that 
Section 7322 had been repealed so far as the same authorized the issuance 
of an auctioneer's license to a non-resident by Chapter 170, Laws of 1941. 
The Auditor now tenders the return of the license fee and requests the 
licensee to return the license. He refuses to do so, contending that Chapter 
170, Laws of 1941, so far as the same prohibits the issuance of a license to a 
non-resident, is unconstitutional and therefore not the law. 

Answer 

That the business of an auctioneer in Minnesota is one liable to abuse 
and therefore subject to legislative regulations was declared by the Supreme 
Court of this state in the ca se of Wright v. May, 127 Minn. 150; this decision 
rendered in 1914 and construing Section 6083, G. S. 1913 (now Section 7322, 
M. M. S. 1927 as amended) I establishes that such regulation extends to lieens-
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ing with substantia l fee therefor, accounting, and limiting the number of 
persons who may engage in such occupation. The court held that the limi
tation of licenses to voters within the county and the resulting exclus ion of 
a r esident of South Dakota did not violate the latter's constitutional rights 
under either the state or federal constitution. 

At that time the statute did not contain the "reciprocal" provisions 
subsequently added and as amended now contained in Section 7322 (Mason's 
Supplement 1940 as amended by Laws 1941, Chapter 170). Nor did it then 
contain the provision (Laws 1937, Chapter 213) authorizing licenses for 
non-residents who paid a fee of $25.00. The latter provision, as you state, 
has been repealed by said Chapter 170. But the "reciprocal" provision 
although slightly modified in a respect not now material remains in effect. 

Therefore it does not follow that because the 1941 law repeals the prior 
express authority to license non-residents who pay a $25.00 fee, that all non
residents are prevented from obtaining a license to do business in this state. 
If the non-resident you have in mind is a resident of a s~te granting urecip_ 
rocaP' licenses to residents of this state, and he meets all the other r equire
ments he may obtain a license under the present law. If on the other hand, 
he is not a resident of such a state, a license to him may lawfully be refused 
under the authority of the case above mentioned. 

The controlling question of residence is obviously one of fact for you to 
determine, and therefore no opinion is now expressed as to the constitution
ality of Chapter 170. 

For your information the following authorities are mentioned: Starr, 
Reciprocal and Retaliatory Legislation in American States, 21 Minn. Law 
Review 371, 374, 383, 386-7, 403; Licenses - Discrimination - Non-residents, 
61 A.L.R. 337, 346; 112 A.L.R. 63, 68. 

ALFRED W. BOWEN, 
Special Assistant Attorney General. 

June 16, 1941. 18-B 

154 
Bowling Alleys-Council-Authority of to restrict number. 
City Attorney, Mankato. 

Facts 

We have two good bowling alleys in Mankato. and the City Council 
thinks that is all the town can support with sufficient patronage to make it 
a paying investment. Now a third man is asking for a license for a bowling 
alley that he is installing. 

Question 

Can the City Council legally deny the license to the third man on the 
ground that the field is already filled? Liquor licenses. of course. are limited 
in number depending on the size of the town. 
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Answer 

According to the Minnesota year book, Mankato operates under a home 
rule charter which, we assume, confers the usual power on the council to 
regulate and license bowling alleys. You do not quote your local ordinance 
on this subject, so we take it that no question of the construction of that 
ordinance is involved. 

Generally speaking, in the exercise of the power to regulate, a city may 
exercise all reasonable forms of restraint over the thing regulated so long 
as it stops short of actual prohibition. 2 Dillon Mun. Corp., Section 665, at 
page 1001. Bowling alleys are an appropriate subject for municipal regula~ 

tion. 3 McQuillin Mun. Corp., Section 1057, at page 382. However, power to 
license a lawful business does not give the city power to create a monopoly. 
Logan v. Pyne, 43 la. 524; Gale v. Kalamazoo, 23 Mich. 344 (Cooley J .). If 
an ordinance enacted avowedly for the protection of the public safety, health 
and welfare has a real and substantial relation to these objects, it will, in all 
probability, be sustained. 2 Dillon Mun. Corp. (5th ed.) , Section 666, p. 1006. 
Such an ordinance must have a sufficient f act basis. Zalk, etc. v. Stuyvesant, 
191 Minn. 60. 

Although the act of granting or refusing a license is in a large measure 
discretionary, the acting authorities are not vested with personal, or arbi
trary power, but are subject to the control of the courts when it appears that 
they have acted arbitrarily in the premises, and have abused the public trust 
reposed in them. 3 McQuillin Mun. Corp. (2d ed.), Section 1106, p. 491, citing 
a number of United States Supreme Court cases, among them Yick Wo v. 
Hopkins, 188 U. S. 356. 

In other words, the municipal authorities cannot grant licenses and 
privileges to certain individuals, and arbitrarily deny them to others under 
like circumstances. Kenny v. Dorchester. 163 N. W. 762 (Neb.). Stated in 
other words, the council may not withhold a license from caprice or whim. 
St. Louis v. Meyrose, etc., 41 S. W. 244 (Mo.). 

Concerning discrimination, the test to be applied is to ascertain whether 
all of the class are treated alike under like circumstances and conditions. 
Milwaukee v. Rissling, 199 N. W. 61 (Wi s.); II McQuillin Mun. Corp. (2d), 
Section 1101, p. 477. GeneraIly, on this subject , see 4 Dec. Dig. Mun. Corp., 
Section 621 (d). Cases which might interest you are Kramer v. Mayor, 171 
A. 70 (Md.), which was a mandatory injunction to compel the granting of 
an application for a filling station license which had been denied, among 
other reasons, because of the number of stations in the same locality. There 
was no imputation of bad faith in that case. In the cour.se of its opinion, 
the court said: 

liThe number (of fil1ing stations) already allowed in that locality 
may have reached the limit of safety. The multiplication of such sta
tions may in itself be a menace." 

It quoted this statement from Pocomoke v. Standard Oil, 159 A. 902 (Md.): 
liThe right to restrain the number permitted to operate in a given 
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territory within r easonable limits is a necessary incident of the police 
power to be exercised with a due regard both of private right and the 
public welfare." 

Also, Hudson v. Mayor, 160 A. 218 (N. J .>, where the denial of a dance 
license was sustained. In Standard Oil v. Minneapolis, 163 Minn. 418, our 
Supreme Court sustained a city council 's action in denying a permit to 
operate a filling station, saying: 

uThe discretion committed to the council should not be exercised 
with discrimina tion in f avor of one party and against another, but we 
have no difficulty here in this r egard. The mere fact that a like station 
is permitted within a block of the s ite in question, does not, of itself, 
indicate discrimination." 

On the other hand, in Gabrielson v. Glen Ridge, 176 A. 676 (N. J .) , the 
issuance of a filling station license was compelled where there was no evi
dence it would work any inconvenience, injury or annoyance to the commu
nity and where it was shown that such a limitation on the use of the property 
would work a hardship on the landowners. The rule seems to be that in the 
absence of bad faith or an abuse of discretion, the determination of the 
council in such a case is rarely disturbed. Van Anken v. Kimmey, 252 
N. Y. S. 329. As stat ed in Standard Oil v. Minneapolis , supra: 

" The application should not be denied without some good substan
tial reason therefor, but wher e, as in this case, a council, as the trial 
court found , after considering the matter and acting upon a reasonable 
basis, refused such an application, its act will not be interfered with by 
the courts. H 

Whether or not an ordinance limiting t he number of bowling alley 
licenses to be issued in a city, or the denial of an application for such a 
license by the council solely on the ground that t here are two licensed bowling 
alleys in the city, would be sustained, presents a close question. It is true 
that ther e has been a long-established legislative policy to restrict the num
ber of intoxicating liquor licenses in municipalities. Mason's Supplement 
1940, Section 3200-26. There is a limitation as to the number of boxing club 
licenses which may be issued in a city. Mason's Supplement 1940, Section 
3260-10. There is no law expressly limiting the number of bowling alleys 
which may be licensed in a municipality. We have been unable to find any 
opinion of our Supreme Court on this precise point involved. 

It is impossible to answer your question positively. Much depends on 
what facts might be established in court in case of an appeal by the appli
cant. If it was shown that the r eal motivating influence behind the council 's 
action was to favor existing licensees, and to suppress competition, and not 
to maintain the peace and order in the community, or to contribute t o the 
welfare of its citizens - in other words, if there was bad fai t h - then that 
court might compel the granting of the application. 

On the other band, if it appeared that the council, after considering the 
matter and acting upon a reasonable basis, refused the application, then and 
in such case a court would not be likely to interfere with the council's action. 
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\Ve assume the council has good reasons for wishing to limit the number 
of bowling alley licenses in Mankato to two, and further, that in case of an 
appeal from the contemplated action, the city will be prepared to show the 
court good reasons why the number of such licenses should not exceed two. 
On such assumptions, and subject to the qualifications of this opinion, you 
are advised that the council's act in denying the application in question 
would be sustained. 

August 15, 1941. 
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ROLLIN L. SMITH, 
Special Assistant Attorney General. 

802-B 

Cigarette-Refusal to issue- M41 § 3250-3; (MS41 § 20.25). 

Ramsey County Attorney. 

Question 

'Whether the County Board has the right to refuse to issue a cigarette 
license to an applicant who operates a so·called "all night spot," which is a 
night club that does not have any license to se ll beverages other than the 
restaurant or refreshment license issued by the State Hotel Inspector. The 
applicant also is one who has bcen convicted of violating the liquor laws and 
is not considered a person of good repute. 

Whether the authority to issue such licenses is so far discretionary that 
on the one hand the board may refuse to issue a 1icense in the first instance 
to such an applicant as is above described or to cancel or revoke a license 
in the event a licensee is convicted of violating laws relating to liquor, gam
bling, etc., in the operation of his place of business. 

Answer 

The pertinent statutory provision is found in Mason's Supplement 1941, 
Section 3250-3 (L. 1941, C. 405, S. 3), and reads in part: 

"The governing body of each village· •• may * * * license and 
regulate the sale at r eta il of cigarettes * • * and provide for the pun
ishment of any violation of such regulations, and may make such other 
provis ions for the regulation of the sale of cigarettes within its juris
diction as are permitted by law. The coun ty board may make like pro
visions for licensing and regulating the sale of cigarettes outside the 
limits of any municipa lity. provided no license shall be issued for the 
conduct of such business in any town, unless the consent of the govern
ing body of such town, if organized, is filed with t he application for 
such license." 

The right of the legislature to delegate the power of requiring licenses 
of certain occupations to counties and other political subdivisions of the 
state is established. 37 C. J ., page 175. Licensing ordinances must be reason
able in their t erms and conditions, and must not be arbitrary or oppressive. 
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The burden of proving a licensing ordinance unreasonable is on the onc who 
asserts it. 37 C. J., pages 186 and 187. The regulations must not be prohib
itory and must tend to accomplish the object for which the licensing power 
was granted. State v. Schoenig, 72 Minn. 528, 75 N. W. 711. . 

Power vested in a board to grant licenses carries with it the power of 
exercising a reasonable discretion in granting or refusing licenses. But this 
discretion must be exercised reasonably and not arbitrarily. The board should 
consider all the circumstances against as well as in favor of granting the 
license and act in accordance with what they believe to be in the interes t of 
the public safety or welfare. 37 C. J'J pages 240, 241. 

On the basis of these authorities, you are advised that the commis
sioners would not be acting arbitrarily in denying a license to sell cigarettes 
at retail to the applicant mentioned. It would seem advisable for that body 
to adopt by-laws definitely providing on what conditions it will issue such 
licenses, and its judgment should be 80 exercised as to negative any charge 
of discrimination. 

Answering your second inquiry, no express provision is made by the 
statute for the revocation of a license once it has been issued. Ordinarily 
licensing statutes expressly provide that power to revoke a license shall vest 
in the authorities which granted it. 37 C. J., page 247. Even in such cases 
the courts may interfere if the power to revoke is exercised arbitrarily. 

While there does not appear to be an authority squarely in point, our 
view is that delegation of power to issue such a license implies a delegation 
of power to revoke it for cause, and accordingly you are advised that the' 
commissioners may adopt a by-law providing that any such license issued 
by them may be revoked for cause after notice and hearing. If this is done, 
and a license r eciting it is subject to r evocation for cause is issued, and 
thereafter revoked for proper cause, after notice and hearing, it is our 
opinion that a court would sustain the commissioners' action. Each case 
must, of course, be decided on its own facts. 

February 25, 1942. 

156 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

829-C-I 

Cigarettes--Sale of-Authority to provide for punishment of violation of 
eigarette licensing law-L 41, C 405j (MS41 § 461.12). 

Hubbard County Attorney. 

Facts 

Section 3 of Laws 1941, Chapter 405, which authorizes the governing 
body of each village, borough and city in this state to license and r egulate 
the sale of cigarettes, and to u ••• provide for the punishment of any vio
lation of such regulations ...... 
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Attention is directed to the provision that authorizes "The County Board 
(to) make like provision for licensing and regulating the sale of cigarettes/' 
Also to the fact that the provision giving authority to each village, borough 
and city to provide for the punishment of any violation of such regulations 
is omitted from that part of the section giving authority to the county board 
to make like provi~ion for licensing and regulating. 

QDestion 

U the county board, in the· absence of express authority. has implied 
authority to provide for the punishment of violations of its regulations 
governing cigarette sales. 

Answer 

In our opinion the county board has the implied power to provide for 
the punishment of any violation of its regulations governing the sale of 
cigarettes. The power can be reasonably implied from the express power 
to regulate. The power to regulate would be ineffectual did it not carry with 
it the power to punish for violation of such regulations. 

November 19, 1941. 

157 

EDWARD J. DEVITT, 
Assistant Attorney General. 

829-C-1 

CigaretlH-Sale of-Method-L 41, C 405; (MS41 §§ 17.84, 461.12, 461.18, 
461.14). 

Koochiching County Attorney. 

Question 

~ou ask as to our interpretation of the new cigarette licensing law. 

Answer 

The new law, Laws 1941, Chapter 405, is effective January 1, 1942, and 
authorizes the governing body of each village, borough and city to license 
and regulate the sale at retail of cigarettes, cigarette papers or cigarette 
wrappers, and to fix the license fee therefor at a sum of not to exceed $12.00 
per year. The county board of each county is authorized to " make like pro
visions" for licensing and r egulating ,the sale of cigarettes in areas outside 
the limits of any municipality. It is provided that no license is to be issued 
for the conduct of any such business in any town unless the consent of the 
governing body thereof iB filed with the application for such license. 

You are, therefore, right in concluding that the county board is author
ized to issue licenses in areas outside of cities, villages and boroughs. 

Cities, villages and boroughs customarily enact licenSing laws by means 
of ordinances. Since the county board is authorized to "make like provisions" 
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for licensing and regulating the sale of cigarettes, I advise that the county 
board may likewise enact an ordinance licensing and regulating the sale. 
However , there is no material difference between an ordinance and a reso
lution except that a little more formality is attached to the enactment of an 
ordinance. In the last analysis, I don't think it makes any difference whether 
t he county board takes the action by means of an ordinance or by means of 
a r esolution. 

September 25, 1941. 

158 

EDW ARD J . DEVITT, 
Assistant Attorney General. 

829-C-l 

Cigarettes-Sale of-Wholesale-No prOViSion empowering city council to 
licensI>-M41 § 3250-3; (MS41 § 20.26). 

City Attorney, Luverne. 

Facts 

The City of Luverne adopted an ordinance reading in part as follows: 
"No person shall keep for retail sale, sell at r etail, or otherwise 

dispose of any cigarette at any place in the City of Luverne unless a 
license therefore shall first have been obtained as provided in this 
ordinance." 

A local wholesale grocery sells cigarettes to dealers only and not to the 
public. 

Question 

'Whether or not such a company is r equired to obtain a license under the 
ordinance mentioned. 

Answer 

No. By its terms, the ordinance is limited to the retail sale of cigarettes. 
It has no app lication to the wholesaling thereof. 

Question 

Whether or not there is any sta te law which requires a wholesaler to 
obtain a license before se lling cigarettes at wholesale. 

Answer 

No. Laws 1941, Chapter 405 (Mason's Supplement 1941 , Section 3250-3), 
empowers municipalities to license the sale of cigarettes at retail It makes 
no provis ion whatever for the licensing of the sale of cigarettes either at 
wholesale or at retai l by any state authority. Formerly the law was other
wise, but it was changed at the 1941 sess ion of the legislature. 

February 20, 1942. 

ROLLI N L. SMITH, 
Special Assistant A ttorney General. 

829-C-l 
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159 
Cigarettes-'Vhotesale-Powec of (:ouneil to license-M41 § 3260-3; (MS41 

§ 20.25). 
City Attorney, New Ulm. 

Questions 

1. Is any state department still author ized to regulate the sale of 
cigarettes and cigarette papers at wholesale? 

2. If not, would the governing body of the City of New Ulm have 
authority to regulate and require the licensing of wholesale dealers in 
cigarettes and cigarette wrappers? 

3. Does the municipality in question have authority under its general 
powers to regulate the wholesaling of cigarettes and to require the licensing 
thereof? 

Answers 

Under Laws 1941, Chapter 405 (Mason's Supplement 1941, Section 
3260-3) , municipalities are empowered thereby to license the sale of ciga
rettes at retail but not at wholesale. Thus, if power to require a wholesale 
license in such a case exists at all, it must be found in the charter or in the 
incorporation act under which the municipality operates. Your questions, 
therefore, are primarily questions of charter construction. 

Where a charter confers power to license the wholesaling of cigar ettes 
in express terms, there would not seem to be any doubt about the council's 
authority. 

Where the charter is silent on the subject and the power to license at 
wholesale must be implied, it is our opinion that a court would hold it non
existent. It is difficult to understand just how the selling of cigarettes at 
wholesale could be regarded as detrimental to public welfare. 

However, if the legislature, or the electors of a municipality in the case 
of a home rule charter city, should decide that power to license the whole
saling of cigarettes should be conferred on a city council, that would be 
equivalent to a political determination that licensing the wholesaling of 
cigarettes in municipalities was essential to the public welfare, and it is not 
likely any court would disturb such a determination. In other words, a law 
or a charter amendment conferring such power would, in our opinion, be 
sustained. 

Your letter does not indicate that your charter contains any express 
authority to license wholesale cigarette dealers. We assume no such express 
authority has been conferred. Under such circumstances, all three of your 
inquiries are answered in the negative. 

February 20, 1942. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

829-C-t 
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160 
Dr ivers-Revocalions-L 41) C 517, 552j (MS41 §§ 169.12, 171.04). 

Commissioner of Highways. 

The Drivers License and Safety Responsibility Acts were amended by 

Laws 1941, Chapters 517 and 552. 

These amendments took away the provisions for revocation only upon 
recommendation of the court, Laws 1939, Chapter 430, and put the law back 

where it was prior to 1939. 

1. Drivers licenses under the Drivers License Law are now to be revoked 
by the Commissioner of Highways upon receiving a record of the driver's 

conviction of any of the offenses listed and described in Mason 's Supplement 

1940, Section 272Q-145b. Under said section the Commissioner of Highways 
is r equired to r evoke the driver's license of any person convicted of operatin'g 
a motor vehicle while under the influence of intoxicating liquor or narcotic 

drug, regardless of whether such conviction is for a first or a subsequent 

offense. 

Under Mason's Supplement 1940, Section 2720-176, subdivision b, prior 
to its amendment by Laws of 1941, Chapter 552, the driver's license of a 
person convicted of drunken driving was revoked by the Commissioner of 
Highways for a first offense only when such revocation was recommended 
by the court before whom the conviction was had. Ausman v. Hoffmann, 
292 N. W . 421. The requirement for ~ court recommendation prior to a 
revocation with reference to drunken drivers was repealed by said Chapter 
552. 

2. The Department of Highways is prohibited from issuing a driver's 
license to the persons described in Mason's Supplement 1940, Section 2720-
144a, as amended by Laws 1941, Chapter 517. Under subdivision 3 thereof, 
the Department of Highways cannot issue a driver's license Uto any person 
whose license has been r evoked except upon furnishing proof of financial 
responsibility in the same manner as provided in the Safety Responsibility 
Act and if otherwise qualified." Under this subdivis ion, upon application 
therefor, the Commissioner of Highways may issue a driver's license to a 
person whose driver's license has been revoked. providing said person fur
nishes proof of financial r esponsibility and such proof of financial responsi
bility s ha ll be in the form prescribed by 'Mason's Supplement 1940, Section 
2720-106. 

In view of the foregoing, it is our opinion that it is unnecessary for a 
person to apply to the district court for an Order directing the Commissioner 
of Highways to issue a driver's license after a revocation. Should the Depart.. 
ment of Highways refuse to issue a license upon application therefor and 
after the required proof of financial r esponsibility has been filed , such action 
by the Department is reviewable by the district court under the provis ions 
of Mason's Supplement 1940, Section 2720-145d. 
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It should also be noted that upon a second conviction of driving while 
under the influence of intoxicating liquor, the r evocation must stand for at 
least ninety days, Laws 1941, Chapter 552. 

June 6, 1941.-

LIQUOR 

161 

ARTHUR CHRISTOFFERSON, 
Deputy Attorney General. 

291-F 

Licenses-Bonds-Accepted as legal securities in connection with granting 
of off sale liquor Hcense cannot be released until expiration of t he license 
period-M27 §§ 3239, 9192; M40 § 3200-27; (MS41 §§ 340.22, 340.96, 
541.06). 

City Attorney, St. Peter. 

Facts and Question 

In June of 1940, at a regular meeting of the Common Council of this city 
said body passed a resolution that the City of St. Peter retain control and 
possess ion of all Government Bonds, and other accepted and approved legal 
securities, held by the city in connection with the granting of HOff Sale" 
intoxicating license to Schaefer Bros. for a period of s ix years, from and 
after the termination of said "Off Sale" 1icense. 

This year Schaefer Bros. decided to take out a surety company bond. 
They now wish to have their bonds r eturned to them. The State Liquor Con
trol Commissioner, at that time, required evidence that the bonds would be 
held by the city for a period of s ix years after the termination of the license 
before he would approve the same. A certified copy of said resolution, 
together with agreement of Schaefer Bros. to the terms thereof, was sent 
the Commissioner. It is our position that the city cannot legally surrender 
these bonds, or such other bonds as may be accepted in lieu thereof, until 
after the lapse of six years from and after the expiration date of the license 
in connection with which said bonds were furnished. 

Answer 

Bonds or securities given pursuant to Section 3200-27, Mason's 1940 
Supplement, by t he holder of an intoxicating liquor license are for the benefit 
of the obligee and all persons suffering damages by reason of the breach of 
the conditions ther eof. Also sec Section 3239, Mason's Minn. Statutes 1927. 
Therefore, you are correct in your conclusion that liability under such bond 
or securities continues a s to private per sons for six years from the expiration 
of the license period, and that your city should hold these securities until the 
expiration of such six year period. See Olesen v. Retzlaff , 184 Minn. 624, 
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239 N. W. 672, and Sworski v. Coleman, 295 N. W. 67. The city must com
mence action within three years for a penalty or forfeiture under the bond. 
Section 9192, Mason's Minn. Statutes 1927. 

M. TEDD EVANS, 
Assistant Attorney General. 

June 17, 1941. 21S-L 

162 
License-Councilman not to receive-Councilman holding liquor license ineli

gible to vote on establishment of municipal liquor store-Vote required 
to establish municipal liquor store-L 1885, C 146 § 5; M27 § 1199. 

Attorneys for Cohasset and Squaw Lake Villages. 

Questions 

1. In a village of the fourth class can a councilman who is now the 
holder of a liquor license vote on the question of whether or not to establish 
a municipal liquor store? 

2. If the question is voted upon by the village council must it pass by 
a majority vote or a two-thirds or three-fourths vote of said council? 

I do not know exactly what is meant by the term "village of the fourth 
class ." The law makes no division of vi11ages into such classes. However, 
that is not material to the questions you have submitted. 

Answers 

1. I understand that the question of the establishment of a municipal 
liquor s tore is to be considered by a village council, and that one of the 
members of that council now holds a license to sell intoxicating liquors either 
"on sale" or "off sale." I do not understand how a member of the village 
council could obtain such a license for the reasons hereinafter stated. But 
laying that matter aside for the present, it is my opinion that such a member 
is disqualified from voting on the question whether the village shall establish 
a municipal liquor store. He has a direct interest in the matter. It is directly 
to his interest that such a store be not established in his village. Therefore, 
he is disqualified from voting. This is the general rule applicable in such a 
situation. 

See 43 C. J ., Title Municipal Corporations , page 608: 
" ••• no member of a municipal council shall vote on any question 
involving his own character or conduct. his right as a member, or his 
pecuniary interest, if that is immediate, particular, and distinct from 
the public interest." 
Vol. 37, American Jurisprudence, Title Municipal Corporations, page 680: 

"It is thoroughly established that a member of a municipal council 
who has a direct personal interest in a matter coming before the council 
is not eligible to vote thereon." 
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2. I find no law which requires that action by the council on such a 

matter should be taken by any particular majority. and, therefore, it is my 

opinion that a majority vote of the council is sufficient to establish a munici

pal liquor store. 

Your letter directs my attention to a matter which cannot be overlooked. 

You do not state whether the villages you represent are incorporated 
under the 1885 Law or the Revised Laws of 1905. It is my impression that 

Cohasset is incorporated under the 1885 Law. I find that the Village of 
Squaw Lake was incorporated under the Revised Laws of 1905. However, it 
makes no difference with respect to the matter to which I now can your 

attention. 

The 1885 Law (Chapter 145, General Laws 1886, Section 5; General 
Statutes 1894, Section 1269) provides: 

UNo member of the village council shall become a party to or inter
ested, directly or indirectly, in any contract made by the village council 
of which he may be a member; and every contract or payment voted for, 
or made contrary to the provis ions hereof, is void; and any violation of 
the provisions of this section, hereafter committed, shall be a mal. 
feasance in office, which shall subject the officer so offending to removal 
from office." 

The Revised Laws of 1905, Section 731 (Mason's Minnesota Statutes 
1927, Section 1199), provides : 

"No member of a village council shall be directly or indirectly inter
ested in any contract made by such council, and every violation hereof 
shall be a misdemeanor." 

When a liquor license is granted by the village council, t he licensee is 
required to furnish a bond in favor of the village. Such bond is a contract 
with the village. 

Therefore, no member of the village council is eligible to receive a liquor 
license. He has a direct interest in the contract, and by accepting the license 
and posting the bond he is violating the law. 

This particular license for this reason should be revoked as it was 
illegally granted. 

Furthermore, it is my information that Cohasset now has a municipal 
liquor store. Therefore, the license now held by the member of the village 
council mus t be in the Village of Squaw Lake. I find that the Village of 
Squaw Lake was incorporated on December 17, 1940. J call your attention 
to the provisions of Laws 1941, Chapter 34, which provides: 

HNo license for the sale of intoxicating Jiquor shall be issued by any 
newly incorporated village, until the expiration of two years from the 
date of incorporation." 
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Under this provision of the law no license for the sale of intoxicating 
liquor can be issued to a person in the Village of Squaw Lake until December, 
17, 1942. 

March 6, 1942. 

RALPH A. STONE, 
Special Assistant Attor ney General. 

21S-G-13 

Licenses-Exclusive liquor store-Establishment of in newly incorporated 
vilJages-M40 § 3200-26; L 41, C 34; (MS41 § 340.11). 

Cass County Attorney. 

Facts 

Laws 1941, Chapter 34, provides : 

uNo license for the s.ale of intoxicating liquor shall be issued by any 
newly incorporated village until the expir ation of two years from the 
date of incorporation· ••. " 

Question 

Whether or not this forbids the authorities of a village incorporated 
after the passage of that act from establishing, before the expiration of two 
years after incorporation, an flon sale" exclus ive municipal liquor store, as 
provided in Mason's Supplement 1940, Section .3200-25, paragraph 4. In 
other words, is the establi shment of an exclusive liquor store to be operated 
by a municipality the issuance of a license within the meaning of said 
Chapter 34? 

Answer 

Paragraph 4, supra, r eads in part: 

"Such licenses (on sale ) may be issued in cities of the fourth class, 
and other villages and bor oughs for such sale of intoxicating liquor in 
hotels , clubs and/ or exclusive stores, which exclusive liquor s tores the 
governing body of such municipalities may establish or permit to be 
established for the dispensation of liquor either 'on sale' or 'off sale/ 
or both ." 

Construing this provision we have held that a municipality may establish 
an exclusive liquor store for both "on sale" and "off sale" licenses, either 
to be operated by the village or an individual (opinion January 17, 1934). 

The evil the legislature probably had in mind when it enacted said 
Chapter 34 was the incorporation as a village of areas not actually adapted 
to village government for the r eal purpose of making it possible t o license 
the sale of intoxicating liquors therein. Under this act a period of two years 
must elapse after incorporation before any liquor licenses may be issued. 
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It has been stated as a general rule that a statute imposing license tees 
does not apply to s tate public agencies unless the intention so to do is clearly 
expressed (37 C. J . 216). Our intoxicating liquor laws make no express 
provision for the licensing of municipally operated liquor stores. Such a 
store is merely "established" by the municipality. After receiving a permit 
from the liquor control commissioner. it may operate. It is not r equired to 
obtain a license from the municipality establishing it. It may be operated 
8S a municipal enterprise, or it may be operated privately. If operated by 
the village, it becomes a department of the village government and its 
operation is s ubject to the laws relating to village government. 

It is not clear just what the legislature intended should be done in a case 
like this. The question submitted is close and debatable. We incline to the 
view that the statute should r eceive that liberal construction which will 
effectuate the purpose to be fairly attributed to it, and bearing in mind that 
purpose - to discourage the incorporation of villages for the purpose of 
legalizing liquor sales - we feel the establishing of an exclusive liquor store 
to be operated by the municipality violates the act. Accordingly you are 
advised that the establishment of an exclusive liquor store under the Circum
stances described would be unlawful. 

April 23. 1941. 

164 

ROLLIN L. SMITH. 
Special Assistant Attorney General. 

218·G·13 

Licenses-Granting- Reconsideration-Necessity for aye and nay vote-
M27 § 3200·25; (MS41 § 340.11) . 

City Attorney. Chaska. 

Facts 

Chaska is a city of the fourth class organized under Special Laws 1891, 
Chapte~ 2. Its council has enacted an ordinance authorizing the granting of 
not to exceed five on sale liquor licenses. On June 6, 1941, six applications 
for liquor licenses were on file with t he city clerk. The council considered 
and voted on these applications. Five were granted. One of the old licensees 
was eliminated and a new applicant was granted a license in his place. These 
licenses have been executed by the mayor and are now in the hands of the 
liquor control commissioner for approval by him. The council wishes to 
reconsider these applications. 

Question 

1. Has it authority to do so? 

2. May it revoke its action granting the new licensee a license withou't 
any cause shown? 

S. Must the votes of the council on this proposition be by ayes and nays 
and r ecorded in the proc.eedings ? 
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Answer 

The general proposition is that unless restrained by charter or statute 
the council of a municipal corporation possesses the right to vote and recon
sider its vote upon measures before it at its own pleasure. McQuillin Munici
pal Corporations (2), Section 642. 

At any time before the rights of third persons have vested, a council 
may, if consistent with its charter and rules of action, r escind previous votes 
and orders. Dillon Municipal Corporations, 539. 

Laws 1891, Chapter 2, Chapter IV, Section 3, provides that the Chaska 
council "shall determine the rules of its own proceedings and such rules 
when adopted shall not be changed or deviated from except as therein pro
vided." You do not state what rules the council has adopted pursuant to this 
section. I assume there are none. 

Mason's Minnesota Statutes 1927, Section 3200-25, provides that no 
license shall be effective until approved by the liquor control commissioner. 
It is not apparent that any rights of third persons have vested at this time. 
Accordingly you are advised that the council has authority to r econsider its 
action in granting these licenses. 

Our answer to your first question answers your second inquiry. Inas
much as the council may reconsider its action in g ranting a license to the new 
licensee, it may revoke its action granting such license without cause shown. 

In the absence of a statute or rule r equiring ayes and nays of the coun
cil to be recorded, no r ecord of the vote need be made. Preston v. Cedar 
Rapids, 95 Iowa 71, 63 N . W . 577. The special act incorporating Chaska does 
not expressly r equire that the votes of council members be recorded. Fre- . 
quently charters so provide. Thus in Bender v. Minneapolis , 177 Minn. 19, 
it was held that a charter provision r equiring all votes to be by ayes and nays 
and r ecorded in the proceedings was mandatory. See a lso 43 C. J. 249 and 
McQuillin MuniCipal Corporations (2), Sections 638, 639 and 650. Accord
ingly, you are advised that a r ecord vote of the members of the council on 
the granting of these Jicenses is not r equired. 

ROLLIN L. SMITH. 
Special Assistant Attorney General. 

June 24, 1941. 218-G-6 

165 
Licenses-Issuance--Should not be issued for less than one year, unless pur

pose is to bring it to same expiration date as other licenses-M40 §§ 
3200-8,3200-25,3200-27; (MS41 §§ 340.04, 340.11, 340.13). 

Waseca City Attorney. 

Question 

Nothing to the contrary appearing in the ordinance relative to the issu
ance of "on sale" intoxicating liquor licenses, may the council issue such 
license for a portion of the year on a pro-rata basis? 
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Is the ruling the same with respect to !Ioff sale" licenses? 

Answer 

I find nothing in the law which would indicate that the situation with 
respect to the issuance of these licenses on such a basis is different than for 
other types of licenses. Opinion 218g (Nov. 19, 1938) appears in part in the 
notes under the statute: 

"City council cannot grant refund of license fee where license holder 
disposes of business and dty council grants new license to another appli
cant who pays pro-rata." 

As to non-intoxicating malt liquors the statute, Section 3200-8. is very 
specific that the license shall be issued for a period of one year, except for 
the purpose of coordinating the time of expiration of licenses they may be 
issued for short er times, in which case a pro-rata fee will be charged. 

Statutory provisions for sale of intoxicating liquor are not as specific, 
but Section 3200-27, Mason's Supplement 1940, specifically r equires that all 
licenses issued for a ny munic ipality shall expire at the same time. 

The last sentence of Section 3200-25, Mason's Supplement 1940, says: 
"Where such license shall be issued for less than one year, a f ee may be a 
pro-r ata shar e of the annual license f ee." 

We are of the opinion that the statute clearly shows the legislative 
intent to issue the licenses for a period of one year. All license fees are 
fixed on that basis, and licenses should not be issued for shorter periods, 
unless it is to carry out the requirements of having all licenses expire at the 
same time. 

April 24, 1941. 
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M. TEDD EVANS, 
Assistant Attorney General. 

218-g 

Licenses- "Off-sale" or "off the premises"-Meaning of term-Sale by pro
prietor of golf course to his patrons-Issuance of license to known vio
lator of law- M40 § 3200-25 ; (MS41 § 340.11) . 

St. Louis Park Village Attorney. 

Facts 

Application has been made for an off-sale liquor license by a corporation 
which operates a public golf cour se within the Village of St. Louis Park. 
The corporation maintains a building on the golf course wher e patrons who 
pay stipulnted fees for the use of the course .have locker facilities and where 
lunches and soft drinks are sold. A stock of intoxicating liquor has been 
maintained in a room of this building which is not nccessible except from an 
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outside door. The corporation ma intaining the course has had an off-sale 
license for the past two years, but the council has refused its r enewal this 
year because of doubts over its rig ht to g rant an off- sa le license under these 
circums tances. The management of this corpol'Ut ion cla im that their arrange
ment has the approval of the Sta te Liquor Commissioner . However, t hey 
admit tha t most of the liquor sold is consumed in the building or on their 
golf course. The corporation does not mainta in a bar but does permit the 
use of its glasswar e by persons consuming intoxicating liquor on its prem
ises. The corporation, of cour se, is not qualified to r eceive an on-sale license 
as a club. 

Question 

Whether un off-sale licensee has been violating the law in t he past by 
selling liquor to the pa trons of its golf course, knowing a t the t ime that 
such liquor was to be consumed in the same build ing where the sale was 
made, tha t is, in the locker 0 1' res ta urant rooms used by sllch pa b 'ons in the 
golf course building. 

Answer 

I a ssume that t he cor poration which has held a n off-sale license had, 
and has, e ither by owner ship, lease, or otherwise, control and management 
not only of the room where the liquor was sold, bu t a lso of the golf course 
building wherein such rOOl11 is located, including contr ol of the locker room 
and lunch room t herein. 

The t erm Hoff-sale" is defin ed in the law to mean : 

"The sale of liquor in the or iginal packages in retail stores for 
consumption off or away from the premises where sold," 

It is my interpre ta tion of the law that t he word Hpremises," as applied 
to the situation under consider a tion, includes not only t he room in which 
the liquor is sold , but al so the other rooms in the same building which like
wise are under the legal control and management of t he licensee, a nd par
ticularly the locker room and lunch room. 

Woollen & Thor nt on, Law of Intox icating Liquors, Vol. 2, Section 
768, People v. Van Al styne (M ich.), 122 N. W. 193. 

The main business of t he licensee is the operation of a golf coursc. The 
liquor license has been taken out to f ostcr t he golf course business and to 
increase the pa tronage of the course, The patrons of the golf course are 
probably the only patr ons of the liquor stO t·c. It is nppal'en t t ha t the owncr 
of the liquor s tore knew and intended that the liquor s hould be dr unk on 
the snme premises owned a nd operated by him as a golf course. But it is 
the intention of thc law that one who buys liquor at an off-sale store shall 
carry it away with him, It is a n evas ion of this in ten tion to isolate the one 
room of the building wher e the liquor is sold by providing only one entrance 
thereto, then to seH liquor t herein , with t he knowledge that the purchaser 
will carry his liquor out the front door , enter t hrough a nother door of t he 
same building, another room therein, which is ma in tained as a pa rt of the 
licensee's enterprise, and there drink the same. 



MUNICIPALITIES 249 

It is my opinion that the sale of liquor in the past by the off-sale licensee 
to the patrons of its golf course, under the conditions and facts here present, 
has been illegal. 

The question then arises whether the council could issue or renew a 
license to this same applicant, knowing that if it does, the same violations 
of the law will continue. In my opinion it is not proper for the governing 
body of the municipality to issue or renew a license, knowing at the time 
that, operating under it, the licensee intends to violate the law. It seems to 
me that by so doing the council members would themselves encourage, aid 
and abet a violation of the law. As it would be their duty to prevent Buch 
a practice on t he part of the licensee after a licemfe is granted, or to revoke 
the license if these violations continued, they should not grant the license 
in the first place. 

This opinion is strictly limited to the particular set of facts before me 
as set out above. I have not considered the effect of Mason's Supplement 
1940, Section 3200-26, which reads: 

If In all cities, villages and boroughs other than cities of the first 
class, off-sale licenses shall be issued only to proprietors of drug stores 
and exclusive liquor stores." 

Februart 24, 1942. 
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RALPH A. STONE, 
Special Assistant Attorney General. 

218-G-15 

Local Option-Election-City of fourth c1ass-Petition-Time for flUng of
M40 §§ 3200-37, 3200-38; (MS41 §§ 340.22, 340.23). 

City Attorney, Granite Falls . 

Facts and Question 

A petition duly signed by 10% of the voters of Granite Falls, and asking 
that the question of granting liquor licenses be submitted at the next city 
election therein, was filed with the clerk of that city January 21, 1941. 

This petition was not filed 20 days before the r egular January, 1941, 
ci ty election as the statute requires, and for that reason the question was 
not submitted at that election. The petition still remains on file in the clerk's 
office, and it has been assumed that it will be unnecessary to file a new 
petition in order to submit t his proposition to the voters, but that the peti
tion on file can now be acted on and the question can be submitted at the 
January, 1942, regular city election. 

Answer· 

According to our information, Granite Falls is a city of the fourth class, 
operating under a home rule charter adopted in 1907. Under Mason's Sup-
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plement 1940, Section 3200-37, the petition for a local option election is 
authorized. The only requirement as to the filing of such a petition is that 
it be filed with the city clerk fiAt least 20 days before the election." A filing 
384 days before the city election manifestly is a compliance with this pro
vision. It follows that the council may act on the petition involved. The 
question should be submitted to the voters at the 1942 city election in 
Granite Falls. 

The form of ballot to be used at such an election, as described in Mason's 
Supplement 1940, Section 3200-38, should be headed: "License Ballot," and 
should have printed thereon the words uFor License," followed by a square, 
and "Against License," also followed by a square. Although not required 
by law, a direction to the voters to place a cross mark in the square opposite 
the words "For License" or "Against License," depending upon how he 
wishes to vote, might not be out of order. The insertion of such a direction 
would not, in our opinion, invalidate the ballot. 

October 16, 1941. 

168 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

218-C-l 

Local option-Election-In counties-Necessity of specifying voters' place 
of residence-Number of names equal to 250/0 of vote of last general 
election preceding presentation of the petition is required-(MS41 § 
340.25). 

Lac qui Parle County Attorney. 

Question 

1. Must a petition under Section 340.25. 1941 Minnesota Statutes con
tain the name of the street following the signature of the petitioner if the 
streets in the village or city are not numbered ? 

Answer 

The statute to which you refer provides: 

u ••• every such petitioner shall, opposite his signature thereto, 
specify his residence, giving the street and number, if any, •••. " 

The statute does not require the impossible. If the houses are not 
numbered, no house number can be given. If the streets are not named or 
numbered, no street name or number can be given. But the statute does 
require that every petitioner shall specify his residence. Therefore, if the 
residence of the petitioner can not be specifie~ by reference to the name of 
the number of the house on the street, it should be specified in some other 
way with such definiteness as is possible under the circumstances. 
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Question 

2. Verifications on the petition are dated prior to November 3, 1942, 
and some are subsequent to that date. 

Answer 

The same section of the statute referred to above contains this language: 

"When there shall be presented to the auditor of any county ••• 
a petition s igned by any number of the qualified voters thereof equal 
to or exceeding 25 per cent of the total number of votes cast therein for 
governor at the last preceding general election, •• _,It 

Then certain proceedings shall be taken. 

In the case of the petition in question your inquiry is whether the words 
"last preceding general election" means the election in 1940 or the November 
3, 1942 general election. 

Answer 

In our opinion, these words refer to the last general election before the 
presentation of the petition to the county auditor in this case the election 
of November 3, 1942. 

November 12, 1942. 

169 

RALPH A. STONE, 
Assistant Attorney General. 

218-C-l 

Non-intoxicating-License to sell-Revoc:ation-By county board in absence 
of criminal eonviction-M40 §§ 3200-6 to 8200-10d; (MS41 §§ 840.01 to 
340.023). 

Lyon County Attorney. 

Facts 

In March, 1941, the county board granted a 3.2 beer license, after 
approval by the proper town board, to one "X," who has since then operated 
what you describe as Han undesirable establishment, where there have been 
several assaults, and much disorderly conduct." However, there has not 
been any conviction for law violation. 

Question 

Whether or not the county board may revoke this license, there being 
no positive proof of any violation of the law governing the maintenance of 
such a place, or any convictions arising out of its operation. 
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Answer 

The case of State, ex re1., Peterson v. City of Alexandria, 297 N. W. 723. 
sustained the action of a city council in revoking a 3.2 beer license, after 
notice and hearing, on a showing that the licensee permitted whiskey to be 
sold in his place by a bootlegger. In that case there was no criminal con
viction. That decis ion would seem to be determinative of your question. 

The beer law (Mason's Supplement 1940, Section 3200-5 to 3200-10d) 
provides that violations of the act shal1 be cause for revocation of the- license 
of the offender. Section 3200-10d id.) The intoxicating liquor law provides 
that the licensing authority, "shall have the right to r evoke licenses issued 
by them for cause." (Mason's Supplement 1940, Section 3200-83; Op. 155, 
Atty. Gen. Rep. 1940). The beer law does not contain any similar provision. 
However, the supreme court decision cited assumes the power to exist. 

In view of that decision you are advised that the county board may 
revoke the 3.2 license in question. after notice and hearing. The board 
should not act arbitrarily, but if at the hearing there is a showing tliat 
assaults and disorderly conduct have been frequent at the licensee's place of 
business, I believe a court would uphold the county board in revoking the 
license. Your inquiry is, therefore, answered in the affirmative, subject to 
the qualifications that due notice of the cause for revoking his license must 
be given to the licensee, and a hearing must be granted him, and the board 
must not act arbitrarily or unreasonably. 

October 21, 1941. 

170 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

217-B-9 

N on-intoxicating-Manufacturer-Sales by to unlicensed retail vendors
Prosecuting truck driver making delivery- M40. §§ 3200-6, 3200-9; 
(MS41 §§ 340.02, 340.05). 

Martin County Attorney. 

Question 

Whether or not a manUfacturer of non-intoxicating malt liquor who 
makes sales thereof to persons not licensed either for "on" or Hoff" aale 
violates the law. 

The pertinent statute is Mason's Supplement 1940, Section 3200-6, Sub
section (c), which provides: 

"It shall be unlawful to sell non-intoxicating malt liquors, at retail, 
or wholesale, except when licensed as hereinafter provided •••. 

HA manufacturer of non-intoxicating malt liquor may, without 
license, sell such liquor to licensed dealers holding either liOn Sale" or 
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"Oft' Sale" licenses, and may sell and deliver the same in quantities of 
not less than t wo gallons, direct to consumers at their homes. 

"No manufacturer of non-intoxicating malt liquor, nor any affiliate 
or subsidiary company of such manufacturer, shall sell such liquor 
except as herein r estri cted •••. " 

In other words, a manufacturer of non-intoxicating malt liquor may make 
sales thereof in quan tities of two gallons or more to consumers, or in any 
quantity to licensed dealer s, in a municipality without first securing a license 
from that municipali ty. In a city or village where no ordinance is in effect 
providing for the grant ing of licenses for the sale of such liquor, or when 
no such licenses have been granted, a manufacturer can, nevertheless, sell 
such liquor to consumers. Opinions April 24, 1933, and July 1, 1938 (217b). 
But in such a case a manufacturer cannot sell to retail vendors because they 
are not licensed. 

It follows that if a manufacturer sells such malt liquor to an unlicensed 
dealer in a municipality. t he law is violated and the offender is guilty of a 
misdemeanor . Mason's Supplement 1940, Section 3200-9. U the offending 
manufacturer is a corporation, then it, rather than the truck driver who 
actually delivered the Jiquor , should be prosecuted. Under some circum
stances the truck driver might be equally guilty, and in such a case he, 
along with the corpor ation, should be made a defendant. However , in the 
normal situa tion, a prosecution of the cor poration would seem sufficient. 

October I, 1941. 

171 

ROLLIN L. SMITH, 
Special Assist ant Attorney General. 

217-H 

Sale-To minor-Misdemeanor- M40 § 3200-33f; L 41, C 492, § 33; (MS41 
§§ 340.19, 645.33). 

St. Louis County Attorney. 

Opinion 

The sale of intoxicating liquor t o a minor was a gross misdemeanor 
under Mason's Minnesota Statutes of 1927, Section 3238-4, being Revised 
Laws 1905, Section 1534, as amended by Laws 1911, Chapter 83, and Laws 
1913, Chapter 538, Section 1. This law was, however, suspended during the 
prohibition era under t he terms of Laws 1919, Chapter 456, generally known 
as the Prohibi tion Law, under which th is offense was classed as a f elony. 

It is now necessar y to consider whether the old pre-prohibition law is 
the valid and enforcible statu te as to the penalties therein provided for 
selling to a minor , in view of later enactments of our legislature on the 
subject. 

On J anuary G, 1934, the legislature enacted Special Session Laws 1933-4, 
Chapter 46, regulating the sale of intoxicating liquor in this state. This 
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Jaw was intended to cover the field and regulate the sale of such liquors 
following repeal of the Eighteenth Amendment. It deals with the subjeet 
of the sale of such liquors to minors. It provides in Section 8 (being Mason's 
Supplement 1938, Section 3200, Subsection 28): 

"No intoxicating liquor shall be sold or furnished for any purpose 
whatever to any person under the age of 21 years, •• -." 

The penalty section of that law (Laws 1933·4, Chapter 46, Section 18, being 
Mason 's Supplement 1938, Section 3200-33), provides: 

"Whoever shall violate any provisions of this Act as' to sale, ••• 
shaH be guilty of a misdemeanor." 

Under the old law the offense was a gross misdemeanor as above stated. 
but by the new law, passed at the 1933-4 special session, any unlawful sale 
was made a misdemeanor. These two laws cannot be harmonized or recon
ciled in so far as the penalty for this offense is concerned. In such case the 
latest law will prevail. I am, therefore, of the opinion that aiter January 
6, 1934, the offense of selling intoxicating liquor to a minor became a mis
demeanor. 

It remains a misdemeanor unless subsequent legislation has again 
changed the character of the offense from a misdemeanor to a gross misde· 
meanor. In 1939 the legislature passed two laws affecting the question. 
The first of these acts (Chapter 101 of the Laws of 1989), which also makes 
it unlawful for a licensee to sell to a minor, amended the penalty section of 
the 1933~4 law so as to provide: 

"Whoever shall violate any of the provisions of this act as to sale, 
••• shall be guilty of a gross misdemeanor." 

The law last referred to was passed March 31, 1939, but was to become 
effective June I, 1989. 

However, the legislature spoke again at the same session of the legisla
ture by enacting Chapter 248, Laws 1939 (Mason 's Supplement 1940, Section 
3200-33f), which provides that a sale without a license is a gross misde
meanor, and that "whoever shall violate any of the provisions of this act as 
to sale shall be guilty of a misdemeanor." This later act was passed April 
14, 1939, and because not otherwise provided was effective immediately. 

The two laws affecting the penalties for this offense, which were passed 
in 1939. cannot be reconciled. By the later act the sale by a licensee to a 
minor was made a misdemeanor. Under the provisions of Laws 1941, Chapter 
492, Section 33, the latest law must be given effect . The statute last referred 
to reads in part: 

I'When two or more amendments to the same provision of law are 
enacted at the same • *' • session, one amendment overlooking and 
making no reference to the other or others, the amendments shall be 
construed together, if possible, and effect be given to each. If the amend. 
ments be irreconcilable, the latest in date of final enactment shall 
prevail." 
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I think this law is applicable, and that it states a rule of construction 
which must be f ollowed. As the latest law on the subject classes this offense 
as a misdemeanor when made by a licensee, it is my opinion you should 
prosecute it as such and not as a gross misdemeanor if the accused had 
a license. 

In case of a sale to a minor t he prosecuting attorney should, before 
drawing the complaint, det ermine whether the seller had a license. If he 
had not, the accused should be charged with the offense of selling without 
a license and the case should be prosecuted as a gross misdemeanor. If 
the accused has a license to sell, the complaint s hould so a lleg e, and the crime 
charged wilJ be a misdemeanor and should be prosecuted as such. 

February 6, 1942. 

172 

J. A. A. BURNQUlST, 
Attorney General. 

2I8-J-12 

Search and Seizure-Unlawful p08session-L 1937, C 186; M40 § 8200-83; 
(MS41 § 840.67) . 

Fillmore County Attorney. 

Question 

Where the prosecution was under Mason's 1927 Statutes, Section 3200-
61, charging possession for sale, where a search warrant had been issued 
ancillary to a charge of sale in order to secure corroboration of such sale, 
and the possess ion f or sale was dismissed upon the plea of guilty to the 
sale, whether tax paid Hquor can be destroyed under such circumstances 
under Mason's 1940 Supplement of Minnesota Laws Section 3200-83." 

Our Supreme Court in the case of Starrett v. Peder sen, 198 Minn. 416, 
270 N . W. 131, held that the owner cannot r eplevin from the sheriff intoxi
cating liquor even though state and f ederal taxes have been paid thereon, 
if the owner was unlawfully in possession of the same at the time they 
were seized. 

Up to that time the only statutes providing f or disposition of liquor 
was unst.amped liquor , the provision being found in Mason's 1940 Supple
ment, Section 3200-68. Then the legislature passed Chapter 186, Laws of 
1937, and Chapter 151, Laws of 1937. The latter chapter applies only to 
disposition of liquor seized by the Liquor Control Commissioner or his agents . 

Tne situation which you s tate clearly comes within the provisions of 
Section 3200-83, Mason's 1940 Supplement, which is a part of the said 
Chapter 185, Laws of 1937. This specifically provides tha t after the defen
dant shall be convicted, all the property so seized shall be destroyed or 
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disposed of as ordered by the court. It is therefore entirely a question for 
the court to determine the kind of order he desires to make. This section 
also provides that in case a sale is ordered the proceeds shall be paid into 
the school fund of the county. 

August 29, 1941. 

173 

M. TEDD EVANS, 
Assistant Attorney General. 

218-F-3 

Stores-Municipal-Elections-In viUage-L 1939, C 395 ; L 1941, C 401j 
(MS41 § 340.16). 

Norman County Attorney. 

Question 

Whether Laws 1941, Chapter 401, applies to all cities and villages, or 
only to those having not less than six hundred inhabitants. 

Answer 

Laws 1941, Chapter 401, among other things provides as fo llows: 

jl ••• may hold an election f or the establishment of a municipal 
liquor store as provided by Chapter 395, Laws of 1939, following as 
nearly as possible procedure described in the 1940 Supplement, Mason's 

Minnesota Statutes of 1927, sections 3200·37 to 3200·39, inclusive." 
It would appear that the statement "as provided by Chapter 395, Laws of 
1939," refers t o the population of the particular village or city in t he county. 
That is, it must have a population of 600 inhabitants or more. 

The statement in said Chapter 401, Session Laws of Minnesota 1941, 
which refer s to the 1940 Supplement of Mason's Minnesota Statutes of 1927, 
Sections 3200-37 to 3200-39, r efers to the procedure to be followed in said 
election. 

The proposition on the ballot, as provided by Chapter 395, Laws of 1939, 
should read: 

o For Municipal Liquor Store 

o Agains t Municipal Liquor Store 

November 26, 1941. 

M. TEDD EVANS, 
Assistant Attorney General. 

218-G-13 
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174 
Stores-Municipal-In village-Power to condemn for-Eledion not neces· 

sary in order to condemn-Charging cost of site and building upon the 
profits of s tore-Power to issue bonds for- M27 §§ 1829, 1938-6; M40 
§§ 1848(4), 1942; (MS41 §§ 413.12, 465.01, 475.14, 475.25). 

Claude H. Allen. 

Facts 

The Village of New Brighton was organized and still operates under 
Chapter 146, Laws of 1885, and pursuant t o Extra Session Laws 1933-1934, 
Chapter 46, operates a municipal liquor store. The funds constituting 
receipts from said liquor store, are segregated and kept as a special fund. 
None of the other accounts or funds of the village are overdrawn and the 
vil1age operates upon a cash basis. The building in which the liquor store 
is conducted and maintained, is privately owned and is not adequate for 
the purpose of conducting a municipal liquor store. Attempts to purchase 
suitable land on which to erect a liquor store have been unsuccessful. 

Question No.1 

Can the Village of New Brighton operating under authority of Chapter 
145, Laws 1885, exercise the power of eminent domain and condemn suitable 
property for the purpose of erecting a liquor store within the village limits? 

Answer 

The village may exercise the power of eminent domain for the purpose 
of acquiring a site for a municipal liquor store building. 

Mason's Minnesota Statutes 1927, Section 1829, provides: 

"All cities and villages may exercise the right of eminent domain 
for the purpose of acquiring private property within or without the 
corporate limits thereof for any purpose for which it is authorized by 
law to take or hold the same by purchase or gift •••. " 

This is a gener al law which applies to all villages. This particular 
village is authorized by law to establish a municipal liquor store. In order 
to do so it must have a building wherein to conduct the store. It has the 
power to do what is necessary to carryon such an enterprise, and this 
includes the r ight to secure and own land and a building for that purpose, 
if in the discretion of the village council that is the proper thing to do. 

The 1885 village law provides that villages thereunder incorporated 
shall "be endowed with all the rights, powers , and duties incident to munici
pal corporations at common law ;" that it shall be capable of contracting 
and being contracted with, and that it shall have power to "take, hold, 
purchase, lease, and convey real estat e or personal property or mixed estate 
as the purposes of the corporation may require." 
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The question suggests itself as to whether the use of land for a munici
pal liquor store is a public use. This is a judicial question. I am of the 
opinion tha t it is. The primary purpose of the law authorizing municipal 
liquor stores is not to make a profit for the taxpayers. It is one of the means 
adopted for the control and regulation of the liquor traffic. It will be con
ceded that that traffic must be regulated and controlled for the good of the 
public, and for the purpose of avoiding pauperism and suppressing crime. 
Government distribution of liquor is a means to that end. The employment 
of property for the purpose of controlling and r egulating the liquor traffic 
is for a public purpose, and the use thereof for that purpose is a public use. 
Villages act in their governmental capacity in establishing such a store. 
Cf. County of Anoka v. City of St. Paul, 194 Minn. 554, 559; Central Lumber 
Co. v. Waseca, 152 Minn. 201. 

The question then arises as to whether the acquisition of property for 
such a public use is authorized by the exercise of the power of eminent 
domain. I am of the opinion that the statutes do authorize a village to 
exercise that power for the purpose aforesaid. 

Mason's Minnesota Statutes 1927, Section 1829, grants such authority 
and, therefore, I r eturn an affirmative answer to your first inquiry. Although 
the power to acquire property f or the operation of a municipal liquor store 
did not exist at the time of the passage of the law now appearing as Mason's 
Minnesota Statutes 1927, Section 1829, it is t he opinion of this office that 
the statute authorizes the acqu isition by eminent domain of property for any 
purpose for which it is authorized by law to acquire property. This is true 
even though the purpose is one a uthorized or included after the passage of 
the statute cited. That law is construed by us to confer authority t o condemn 
for any purpose for which t he village at any time may have authority to 
purchase property whether such authority existed at the time of the passage 
of the law or was subsequently granted. 

Question No. 2 

Must the proposition of condemning such property for such purpose be 
first submitted to a vote of the people of the village? 

Answer 

No provision is found in the statutes which r equires that the institution 
of condemnation proceedings for the purpose of acquiring land for the site 
of a municipal liquor store must be first submitted to a vote of the people. 
This, however , is subject to what is hereafter said in answer to your Question 
No. 4 as to the necessity for a vote of the people if bonds are to be issued. 

Question No.3 

Can the cost of acquisition and er ection of a suitable building for the 
above purpose be made a charge upon the profits of the operation of the 
municipal liquor store? 
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condemnation, then it would not be a compliance with the constitutional 
provision for "just compensation first paid or secured" to give the owner 
whose property was taken only the right t o be paid out of the profits of 
the store. While i t has been held that compensation is sufficiently secured 
if the amount awarded is made a charge upon t he public treasury. I think 
that to make the compensation payable only out of the profits of the liquor 
store would not be to make it a charge upon the public treasury within the 
meaning of that holding. If t he compensation is to be payable only out of 
the liquor st ore, compensat ion would not be sufficiently secured within the 
meaning of the constitutional provision. 

If the land is to be acquired by purchase, it is my opmlon that. if the 
purchaser will a gree to receive the consideration from the profits of the 
liquor store alone, and no other source, it would not be illegal to make 
such an arrangement if t he property is deeded to the village at once in fee 
simple and is not a condit ional sale r eserving title as security. 

In this connection, see Williams v. Kenyon. 187 Minn. 161. 

Payment (or the erection of the building: Having acquired the land in 
fee simple, the vi11age can contract for the erection of the building thereon 
and pay the contractor solely out of the pr ofits of the liquor store if the 
specificati ons upon which bids are invited are properly drawn and so provide, 
and the successful bidder is willing to enter into such an arrangement. 

See Williams v . Kenyon, supra .; Davies v. Madelia, 205 Minn. 526, 532-
534j H endricks v. Minneapolis, 207 Minn. 151, 154. 

Question No.4 

Can such acquisition and er ection be paid for by a bond issue, and if so. 
must such bond issue be submitted to a vote of the people of the village? 

Answer 

The village could issue and sell its bonds for the purpose .of acquiring 
a site for and er ecting a municipal liquor store building. 

Mason's Minnesota Statutes 1927, Section 1942 (as amended by Laws 
1939, Chapter 223, Mason's Supplement 1940, Section 1942) . provides: 

"Bonds-For what purposes.-When the gover ning body of any 
municipality sha ll have resolved that it is expedient to borrow money, 
for one or more of the purposes hereinafter named, a nd to an amount 
which will not increase its net indebtedness beyond the limit fixed by 
law, and a proposal so to do, if r equired by law, shall have been duly 
submitted to and approved by the voters thereof, the bonds of such 
corporation may be issued and sold, ••• , as follows: 

"I. Cities, villages, and boroughs-In the case of a city, village 
or borough, for the acquisition, construction, maintenance, or improve
ment of any of the public conveniences mentioned in Section 1848, subd. 
4; ••• for the purchase or erection of needful public buildings; •••. " 
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Answer 

First, as to the acquisition of the site: If the land is t o be acquired by 
The USection 1848, subd. 4" referred to in the above quoted statute is 

Mason's Minnesota Statutes 1927, Section 1935, subd. 4. and includes any 
public convenience "from which revenue is or may be derived." The statute 
is broad enough to include the issuance of bonds both for the acquisition of 
a site and the cost of a building. A municipal liquor store, in the judgment 
of the council, may fall within the category of "needful public buiTdings." 

Before such bonds could be issued, the proposition would have to be 
submitted to a vote of the people. This is required by Mason's Minnesota 
Statutes 1927, Section 1938-6. Such bonds would, of course, be full faith 
and credit bonds of the vilJage. If the plan of paying for the land and 
building out of the proceeds of a bond issue is followed, of course, the 
inquiries suggested in your third question, supra, would not arise. I assume 
that no question as to exceeding the debt limit wou1d arise. 

10 
Apri1.S; 1942. 

175 

RALPH A. STONE, 
Special Assistant Attorney General. 

218-R 

Stores-Municipality in dry county-'Vhether affirmatil'e vote of electors at 
county or municipal e1ection required before municipal liquor store may 
be established-M40 §§ 3200-30, 3200·36, 3200-40, 3200-41; (MS41 §§ 
340.16,340.20,340.26,340.26). 

City Attorney, Alexandria. 

Facta 

Alexandria is a city situate in a county "dry" by virtue of its vote 
against repeal in September, 1933. (Mason's Supp1ement 1940, p. 766.) It 
is considering the establishment of a municipal liquor store. 

Question 

May the question of establishing a Minnesota (municipal) liquor store 
be determined by the voters under Section 3200-37, or must the question be 
determined in a county wide nature first under Section 32-40-41? (Mason's 
Supplement 1940, Sections 3200-40, 3200·41.) 

Answer 

The pertinent statute is Mason's Supplement 1940, Section 3200-30 
which provides: 
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"Until such question sha1I have been otherwise determined by the 
electors, no license shaH be issued in any municipality in any county ill 
which the majority of the electors voting at the September 12, 1933, 
election provided for by Laws 1933, Chapter 214, voted for delegatR.s 
'against r epea1. ' - • • " 

There follows an exception relating to cities of a certain class, in which, 
we understand, Alexandria does not fall. Such cities are authorized thereby 
to hold an election on the question of establishing 8 municipal liquor store 
by following the procedure there in specified. 

While it is not clear whether the legislature by the word Uelectors" 
meant the elector s of the municipality involved, or elector s of the county in 
which that municipality is s ituate, the fact that the lawmakers f elt it was 
necessary to make an exception in favor of municipalities of a cer tain class, 
and to authorize them to hold a local election, indicates that electors of the 
('ounty were referred to. 

The statute was so construed in an opinion rendered November 7, 1939 
(218-c-3) . It held that all of Cottonwood County would continue to be a dry 
county until the holding of u special election pursuant to Mason's Supple
ment 1940, Section 3200-41, and until that time a village could not hold an 
election under Section 3200-35 idem. 

Accordingly, you are adv ised that before a municipal liquor store may 
I e established in Alexandria, or licenses to sell liquor therein may be 
issued, an affirmative vote of the electors of Douglas County must first be 
received at a special election held under Mason's Supplement 1940, Sections 
3200-40, et seq. 

October 28, 1941. 

LOCAL IMPROVEMENTS 

176 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

2I8-G-13 

Ai rports-City of the 4th class-Necessity of vote to acqu ire additional 
la nd for-Austin charter requirements-Use of water and light funds 
for-(MS41 §§ 360.20, 360.25) . 

City Attorney. Austin. 

Facts 

The City of Austin desires to either purchase or condemn land belonging 
to private parties for the purpose of extending their present airport. They 
also des ire to improve the old airport and the new part when acquired. The 
parties who own the land hold it at an exhorbitant figure, and doubtless 
condemnation will have to be resorted to in order to acquir~ the land. 
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Question 

1. Is it necessary to first submit to the voters of Austin at a special 
election the question of whether or not bonds in the sum of $ .. __ ......... __ ....... . . 
shall be issued for the purpose of acquiring land by condemnation or pur
chase for airport purposes, before any other steps are taken. 

Answer 

Minnesota Statutes 1941, Section 360.20, reads as follows: 

"The governing body of any city I village, or town in this state is 
hereby authorized to acquire, establish, construct, own, control, lease, 
equip. improve, maintain, operate, and regulate airports or landing fields 
for the use of airplanes and other aircraft, either within or without the 
limits of such cities, villages, and towns, and may use for such purpose 
any property suitable therefor that is now or may at any time hereafter 
be owned or controlled by such city, viHage, or town." 

This section operates to vest in the city council general authority to 
acquire land for airport purposes. It confers the general power upon the 
city. It does not operate to remove any res trictions that may be contained 
in your city charter as to the conditions under which, and the manner in 
which, land may be acquired by the city for municipal purposes. 

Your city charter provides in Chapter V, Section 6, Subdivision Fifty
third, page 32, 

"that the common council shall not purchase, build or construct any 
public water works, ••• or other public improvement, the cost of 
which shall exceed Five Thousand Dollars ($5,000.00) without first 
submitting such proposition to the legal and qualified voters of said city 
for their approval or rejection, at a regular or special election called 
for that purpose." 

A similar restriction with respect to the purchase of property costing 
more than $5,000 is found in your charter in Chapter V, Section 11, page 33. 
These restrictions in your charter are operative with respect to the acquisi
tion of land for an airport. If the land to be acquired will cost more than 
$5,000, it will be necessary to submit the question to the voters . 

This opinion is not inconsistent with other opinions issued by this office 
wherein a contrary view was expressed with respect to municipalities which 
are not so r estricted. 

Question 

2. Can cost of acquiring said land be levied on taxpayers unless a bond 
issue is first issued. 

Answer 

As bearing upon this question, see Section 360.25, Minnesota Statutes 
1941, reading as follows: 
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"The governing body of any city, village, town, or county to which 
sections 360.20 to 360.27 are applicable, having power to appropriate 
money therein, may annually appropriate and cause to be raised by 
taxation in such city. village, town, or county a sum sufficient to carry 
out the provisions of sections 360.20 to 360.27. not exceeding the taxing 
limits now provided by law." 

Under this section, the council may make an annual levy for airport 
purposes (including the cost of acquiring land), provided the total city levy 
does not exceed the tax limitation of the city. 

Question 

3. Would it be poss ible to use surplus funds from our Water and 
Light plant to acquire this land. If possible to use such funds for that pur
pose, CQuld the city purchase or condemn the land without firs t putting t he 
question up to the voter s. 

Answer 

You have not called our attention to any prOVIsion of the city charter 
which would prohibit such use of surplus funds of the water and light 
department, nor have I found any such provision in the charter. In accord
ance with earlier rulings of this office, it is held that by the favorable action 
of both the water and light commissioners and the city council, such funds 
could be transferred and so used if other requirements are complied with. 
The city could not purchase or condemn land for an airport (if the cost 
exceeds $5,000) without fi r st putting the question up to the voters as 
stated above. 

Question 

4. If a bond e lection is first mandatory, can you suggest a wording 
of the question to be submitted to the voters, in order to get around the 
fact that we can't know in advance just how much this land will cost. I 
would not want to be the position of the voters authorizing $35,000.00, and 
the appraiser s placing a figure of $50,000.00 on the land, and then have no 
money to pay for it; Le., the $15,000.00 balance. 

Answer 

This question seems to be more of a bus iness proposition than it is a 
question of law. Naturally, the council will have to determine in the first 
instance how much money t hey want to spend before they can determine 
what amount of bonds they wish to ask author ity for . Until your plans reach 
more concrete form, I would not attempt t o advise as to the form of the 
question to be submitted to the voters. 

October 16, 1942. 

RALPH A. STONE, 
Assistant Attorney General. 

234·B 
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177 
Alleys-Procedure where none platted. 

Village Attorney. Bovey. 

Facts 

It appears that the eastern boundary of the platted portion of t he Vil
lage of Bovey---opcruting under the 1885 Act-constitutes the eastern 
boundary of severa l lots 1lnd coincides with the ea stern boundary of t he NW tA
of the NE %. No roadway or alley has ever been platted, opened, or used 
a long this line. Per sons occupying these lots are demanding municipal 
services such as refuse removal. 

Question 

Whether or not a right of way for an alley along the line mentioned is 
ava ilab le without the usual proceedings. 

Answer 

Land with in the village limits becomes avai lable for use as a public 
road or alley only after a dedication to the public for that purpose. Appar
enUy no a lley along thi s boundary line was dedicated by the plat. I t does 
not appear that the council has ever establi shed or opened an alley on this 
line . There is nothing in your statement indicating ther e has been any 
common law dedicntion of s uch an alley. It follows that if an alley is to 
be establis hed on the divis ion line mentioned, the us ual proceedings must 
be taken. 

October 21, 1941. 

178 

ROLLIN L. SM ITH, 
Special Assis tant Attorney General. 

396-G-l 

Sewers-A uthurity of counci l to ins ta ll storm sewers and defray t he costs 
thereof by general tax levy rathe r than by s pecial assessment-M27 
§ 1918-15, ct seq.; (MS4 I §§ 429.01, et seq.). 

City Attorney, Internationa l Falls . 

Facts 

The city charter provides that the cost of sewer construction should be 
met by special assessment upon the benefited property. There is no provision 
fo r defraying the cost by general tax levy. 

Question 

As to the authority of your city to instal1 s torm sewer s and defray the 
cos t ther eof by g eneral tax levy. 
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Answer 

There is no Jaw under which the ci ty could take the des ired action 
except perhaps Laws 1925, Chapter 382, now found in Mason's Minnesota 
Sta tutes of 1927, Sections 191 8-15, et seq . The act is applicable to f ourth 
class cities operat ing under n home rule char ter . It provides that sewer 
construction may be institu ted by a petition of the owners of at leas t fifty
onc per cent in frontage of t he real proper ty abutting on the par ts of the 
street or str eets named in t he petition as t he loca t ion of the desir ed 
improvement. The law contemplates t hat the cost of the sewer construct ion 
is t o be met by special assessment against t he benefited proper t y. bu t ther e 
is some language in Section 191 8-23 which would seem t o author ize the city 
to pay a t leas t part of the cost of the construction. That section provides 
in par t tha t 

"The municipali ty also may if the council shall so determine, pay 
the cost of any s uch improvement applicable to intersecting s treets 
• •• and may also pay s uch portion of the cost of such improvements 
between street intersections and between street a nd alley intersections 
as the council may detnmine . ..... 

It is also provided in the same sect ion tha t 

If • •• the excess cos t of a stor m sewer , over the part assessed 
against property a ssessed for said paving under this act may be pa id 
by t he municipality or may be assessed against other property f ound 
benefited thereby . • •• " 

Althoug h this section seems to g ive the council great latitude in deter
mining the amount of the cost which it may pay, I doubt if the law, when 
read in its entirety, contempla t es that the city may pay t he ent ire cost of 
construction. I theref ore advise you t hat t he city may pa y a r easonable 
portion of the cost of the installa tion of the sewer syst em applicable t o 
inter secting s treets , and between s treet inter sections , and between street 
and alley int er sections, but that the rest of it should be met by specia l 
assessment against the benefited property. 

You say tha t your charter au thor izes your city to issue bonds to defray 
the cost of sewer construction. If this is the case, we agree with you that 
the municipality may issue the required bonds t o the extent of its debt limit. 

EDWARD J . DEVITT, 
Assistant Attorney General. 

September 30, 1941. 

179 
Slreets-Assessments-Benefits-M27 § 1918-16; (MS41 § 429.02). 

Attorney, Village of Golden Valley. 

Facts 

387-B-l 
-511 c. 
3 7 -t_ /0 

The Village of Golden Valley has improved certain streets within its 
limits by the insta llation of black t op and cur b a nd gutter pursuant to the 
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provis ions of Chapter 382, Laws of 1925. The owner s of two tracts of land 
which abu t a nd front dir ectly on one of the streets improved object to the 
levying of a special assessment against these tracts, or to the levying of an 
assessment which the Council would consider adequat e, and in that connec
tion several problems arise on which I should apprecia te your opinion . • 

One of these tracts is sever al fee t below t he g rade of t he street im
proved at the street line, but about 100 feet back of the street line it rises 
in a slope which is cons ider ably above grade. The other tract, for most of 
its frontage, is at about the level of t he street , bu t a t one point it is about 
twelve f eet above g rade a t t he street line. Both tracts are some 600 f eet 
deep, extending back tha t dis tance from the line of the street improved. 
While access to the improved street , directly from the t wo tracts, may be 
debatable, t here is no question, but t hat both have indirect access. by m eans 
of other streets. to it. 

Laws 1925. Chapter 382, Sect ion 2. permits the assessment of the cost 
of the improvement on the property benefited thereby. Mason's Minnesota 
Statutes 1927, Section 1918-16. 

Special assessments f or local improvements are based upon the theory 
that the proper ty assessed is specially benefi ted; and. if in excess of such 
benefits , constitu te a taking of property without compensation. State, ex rel. , 
Oliver Iron Mining Co. v. City of Ely, 129 Minn. 41. 

Ques tion 

1. "May a specia l assessment be levied a gainst these tracts, con
ceding that nei ther is benefi ted, because of the fact that they front on 
the street improved 1" 

Answer 

No. 

Question 

2. "Is a benefit necessaril y implied because of their fronting on the 
improvement 1" 

Answer 

No. 

Question 

3. "On the question of benefi ts, is height above or below grade 
of abutting property either r e leva nt or material 1" 

Answer 

In consideration of the matter of benefit, when determining whether 
or not the property is benefited, we must consider fi rst the situation and 
condition of the property before the improvement and then the situation 
and condition of the property after the improvement. If the property is of 
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greater value after the improvement than it was before the improvement, 
then we must say that the property is benefited. In determining the question 
whether or not it is of greater value after the improvement, it appears to 
us that it is proper to consider every fact and circumstance bearing on the 
situation, location, condition, and desirability of ownership of the property. 
Any factors bearing upon the question of value before or after the improve
ment is relevant and material to the determination of the question. 

Question 

4. "Would evidence of such height be admiss ible on the trial of an 
appeal from any assessment levied?" 

Answer 

Our answer is the same. 

Question 

5. "Or would evidence of benefits be confined to the market-value 
yardsticks?" 

Answer 

This question may be answered in the affirmative, but the other matters 
bear upon the market value and hence are relevant and material to the 
determination of that question. A change of grade of a street is a matter 
affecting the value of the property fronting thereon. 

Question 

6. "Must benefits accrue to each individual tract in the tax dis
trict!" 

Answer 

If you mean to inquire what benefits must accrue to each individual 
tract in the tax district in order that the improvement may be made, we 
will answer the question uno." 

Question 

7. uIf there is no question but that there are benefits to the 
district as a whole, is it necessary to find tangible benefits in the 
amount of the assessment in the case of each individual tract'!" 

Answer 

In order to assess a particular tract upon the theory of benefits, a 
benefit must accrue. 

Reading the opinion in State, ex re1., Oliver Iron Mining Co. v. City of 
Ely, supra, is helpful. It will be noted from such r eading that although the 
~pec ial benefits are to be assessed against the property benefited, there is 
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no obligation on the part of t he municipality to assess the entire cost of 
the improvement to specific property thereby benefited. Such assessment 
can be made only to the extent of the actual benefits. 

August 7, 1942. 

180 

CHARLES E . HOUSTON, 
Assistant Attorney General. 

396-G-7 

Streets-Dedica tion of-By plat or user-Statutory dedication-Cannot be 
revoked except through the courts-L 1878, C 29. 

Kanabec County Attorney. 

Facts 

It appears that in 1885 A owned a 40 ncre tract on the edge of the 
Village of Mora. He platted part of this 40 acres as Kent's Addition t o the 
village, which plat was fi led in the office of the register of deeds of your 
county on March 4, 1886. 

The plat shows Oak Stl'ee t as abutting the easterly s ide of this addition. 
Running through the center of the plat in an easterly-westerly direction 
appears to be a railroad which bisects Oak Street. That part of Oak Street 
south of the railroad right of way is open and improved by the village for 
t ravel as a street. However, there is no crossing over the ra ilroad right of 
way and each section of Oak Street dead ends at such railroad right of way. 
Recitals on the plat show all streets to be 80 feet and fu ll lots 50 by 150 
feet. There are no a lleys in the blocks which are numbered as shown or 
described on the plat. 

A further recital of the plat describes the addition as being bounded on 
one side by t he west line of Oak Street and which description leaves A a s 
the owner of an unplatted part of the 40 acre tract east of Oak Street. 

The plat furth er declares that A, being the owner of the 40 acres in 
question, has caused part thereof to be surveyed and laid out as an addition 
and has caused the plat to be made to the end that the same may be fi led for 
record according to the statutes in such case made and provided. 

The part of Oak Street involved in this controver sy is tha t part lying 
north of the r ail road right of way. Lots 1 to 6, inclus ive, of Block 11, front 
on said Oak Street . On Lots 1 and 2 there is a filling s tation and a dwelling 
is located on Lots 3 and 4. Lots 5 and 6 are not occupied. 

The part of Oak Street in controversy, as observed from the intersection 
of said str eet and Maple Avenue, indicates a strip about 80 feet wide and 
300 feet long. A wi re fence extends a long t he east side and, except for the 
cemented area around the fi lIi ng station, which is located on Lots 1 and 2, 
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there is nothing on the surface to indicate precisely where the west line of 
Oak Street lies. However , this can be determined from the recital in the 
plat showing t he lots to be 150 feet deep. Oak Street affords the only means 
of access to Lots 2 to 6, inclus ive. 

The surface of this street remains in a naturally level condition and on 
the north t wo-thirds of said street a s it abuts Block 11, it is apparent that 
a gravel path has been spread wide enough for travel so vehicles may have 
access to Lots 1, 2, 3, and 4. This was done six or seven years ago at the 
expense of the village but a ppear s to be the only work the village has under
taken in connection with this part of Oak Street. The south one-third of 
the s treet in question, which is south of the gravel as so spread and extends 
to the rai1road righ t of way, has some ruts in it apparently left by the 
wheels of vehicles. There are some trees on the southerly one· third of this 
street that would prevent use of the full width of 80 feet for travel. 

In 1892 A Quitclaimed to one B all the land owned by him lying "east of 
Oak Street." 

Some time after giving this quitclaim deed to B, A gave a third person 
a quitclaim deed to the strip of land in controversy, or t hat part of Oak 
Street abutting Lots 1 to 6 of Block 11. By subsequent transfer a. corpora
tion was given a warranty deed to this part of the street , which corporation 
now claims the right to close this strip to travel except on such terms as 
may be satisfactory to the corporation. 

The s trip of land has been taxed for some years past, which taxes have 
been paid. It is not evident from the r ecords when the s trip firs t appeared 
on the tax rolls nor that A paid any taxes on the s trip after he platted this 
addition. No private domain has been exercised over this strip since the 
plat was recorded except as what might be indicated by the transfers of 
ownership by the payment of taxes. 

Question 

Is that part of Oak Street lying north of the railroad right of way to 
be regarded as a public stree t of the village or deemed to be regarded as 
privately owned land over which the owner has a right to forbid travel. 

Answer 

It is our opinion that the evidence supports the contention that the part 
of Oak Street in question has been dedicated to a public use. 

Laws 1878, Chapter 29, states in regard to the plat: 

H ••• which shall particularly describe and set forth all the 
streets, alleys, commons or public grounds, and all in and outlots or 
fractional 10ts within, adjoining, or adjacent to said town, giving the 
names, width, cour ses, boundaries, and extent of all such street s and 
alleys." 
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It further required t hat all in-lots be numbered and the length and width 
stated on the plat, together with any streets, alleys, or roads which divide 

or border the same and further s tates: 

"* •• and the land intended to be for the streets, a lleys, ways, 

commons, or other public uses in any town or city. or addition thereto, 

shall be held in the corporate name thereof, in trust for the uses and 

purposes set forth or expressed or intended." 

It seems c1ear that A intended Oak Street to be for the use of the public. 

In the first place, it is so designated as "Oak Street" on the plat which 
recites , HAll street s are as a boundary of t he addition and it appears that 

in 1892 A again recognized Oak Street by describing the land he quit
claimed to B as "all land east of Oak Street." 

The making of the plat, a llowing people to travel the designated strip, 
and making conveyances according to the plat, would all go to show the 
intent of A to dedicate this as a public highway. It is difficult to believe that 
he would plat this land into lots and blocks without providing access to such 
lots. In other words, from a factual standpoint, it seems that there is little 
question but that it was the intention of A at the time of recording this plat 
that Oak Street was dedica ted to the public for travel. 

It is the whole plat which represents the intent of the owner and 
imposes upon him the binding obligations which are as sacred as the words 
of a deed. Courts should and will give full effect to the meaning expressed 
by the lines as well as by the language upon the map. Great Northern Ry. 
Co. v. City of St. Paul, 61 Minn. 1. 

Where a party makes a statutory dedication to the public, it is exceed
ingly doubtful if he can revoke it under any circumstances except those 
provided by law through the courts and that is so whether there has been 
any action taken upon it by the public or not. His nct becomes one of public 
record and the general public is entitled to act upon it so long as it is not 
cancelled by an act of equal solemnity and authority. Baker v. City of 
St. Paul, 8 Minn. 436. 

If this constitutes a good statutory dedication, no acceptance is neces
sary. Keyes v. Town of Excelsior, 126 Minn. 456; In r e Petition of Schaller, 
193 Minn. 604, 615. 

The statute governing surveying, platting, and recording towns and 
cities, presupposes that the land so surveyed, etc., is the property of those 
laying out the town and that the owners may, by their public record acts, 
affect the title. In such cases where a plat is made out and recorded, the use 
of the streets, alleys, and public grounds become eo instante the property 
of the public by statutory dedica tion and the public is at once entitled to 
conform its actions in r efer ence thereto. It would have been manifestly 
unjust to allow a withdrawal of such dedication at the option of the former 
owner. Weisberger v. Terry, 8 Minn. 456, (G) 406. 
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The making of a plat, allowing people t o travel the designated strips 
and make conveyances according to the plat, would go to show the intention 
to dedicate this land as a street. 

A map must be constituted so as to give effect to the intention of the 
maker thereof, and when the intention of the maker appears upon the face 
of the plat itself, such intent cannot be ignored, nullified or destroyed by 
the parties or the court so as to render it meaningless of interpretation. 

Each purchaser of land is entitled to the benefit of the land as it appears 
when he purchases it. If there are pUblic streets, they inure to his benefit . 
If there are public alleys, he cannot be deprived of the privilege of enjoying 
them. Gilbert v. Emerson, 60 Minn. 62; Wilder v. City of St. Paul, 12 Minn. 
116 (192,204) j Nagel v. Dean, 94 Minn. 25; Pondler v. City of Minneapolis, 
103 Minn. 479. 

Once there is a dedication of streets and public places, and conveyances 
are made of lots included in such survey with reference to such plat, the 
conveyances work an estoppel in favor of the g rantee, and no subsequent 
revocation can be made without their consent and the rights so granted 
may be adopted and enforced by the public authorities. Hurley v. Mississippi 
Rum River Boom Co., 34 Minn. 143; Schurmeier v. St. Paul and Pacific 
Railroad Company, 10 Minn. 82. 

It was held in Curtiss and Yale Company v. City of Minneapolis, 123 
Minn. 344, that where a tract of land Over which extended a public highway
the highway is never excepted from the tax assessment and it would not 
do in such a case to hold that payment of the tax was evidence of an intention 
to claim title to the highway to the exclusion of the rights of the public. 

We might further add that the quitclaim deed in questio'n conveyed 
nothing except possibly the f ee, subject to the easement, and this would be 
true regardless of the fact as to whether it were a quitclaim or a warranty. 

August 29, 1941. 

181 

ARTHUR CHRISTOFFERSON, 
Deputy Attorney General. 

Streets-Forming part of trunk highway-Cooperative agreement between 
state and city for improvement of-Assessments by city for its share-
M27 § 2557; (MS4I § 160.41). 

City Attorney, Red Lake Falls. 

Facts 

The City of Red Lake Falls contemplates paving its main street (which 
apparently constitutes part of a trunk highway) in cooperation with the 
state. Under the agreement proposed the state would pave, at its expense, 
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the center twenty feet of the street and would pay 75 0/0 of the cost of paving 
the rest of the street, also 75 % of the cost of constructing the curbs and 
gutters, while the city would pay the r emaining 25 % and the entire cost of 
any water and sewer connections required. 

Question 

Whether or not the city must comply with the provisions of Mason's 
Minnesota Statutes 1927, Section 1815, in the event it enters into such a 
contract. 

Answer 

No. It is apparent that the city, if it makes the contemplated contract, 
will do so by virtue of authority conferred by Mason's Minnesota Statutes 
1927, Section 2557. Subdivision 1 of that section empowers a city council to 
enter into an agreement with the commissioner of highways for the construc
tion of a r oadway upon a trunk highway within its boundaries. The first 
step under this section is the execution of an agreement between the com
missioner of highways and -the city. The terms of such a contract, subject 
to the limitations of the statute. are a matter of negotiation between the city 

and the state authorities. After the agreement is executed, the entire pro
ceeding is in charge of the commissioner of highways. He advertises for 
bids, lets the contract, pays the contractor, and bills the city for its share 
in accordance with the cooperative agreement previously execut ed. Mason's 
Minnesota Statutes 1927, Sections 1815 to 1828, cited by you. provide a 
comprehensive scheme for the improvement of city streets, and the levying 
of assessments therefor against abutting property. There must be a petition 
by property owners to initiate a proceeding under these sections. There 
must be a published notice of the meeting, at which the council will pass 
on the petition. Assessments are made on a frontage basis. 

Having particular reference to Mason's Minnesota Statutes 1927, Sec
tions 1815 t o 1828, inclusive, it does not seem to us that they apply to this 
case by reason of the fact that in order to set in operation these sections of 
the statute there must be a petition filed by persons owning 35 % of the 
frontage affected. In the absence of such a petition and pursuant to the 
authority granted by Mason's Minnesota Statutes 1927. Section 2657. the 
council has the power to make the improvement but may pay therefor only 
out of its general r evenue fund or other funds available for that purpose. 

,July 15, 1941. 

ARTHUR CHRISTOFFERSON, 
Deputy Attorney General. 

396·0-17 
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182 
Streets-Petitions for road surfacing-Whether council may pay cost out 

of general funds-M27 § 11 86, subd. 8; §§ 1815,1918-15; (MS41 §§ 429.01, 
434.01 , 434.14, 435.16) . 

Pine County Attorney, 

Facta 

There are now on file with the village recorder two petitions, s igned by 
the requisi te number of abutting owners, r equesting that certain described 
streets be improved to t he extent of making t hem hard surfaced with 
blacktop or t arvia paving. The streets involved in the two petitions are 
contiguous, so that t he improvement could be consolidated as one project. 

It is not feasible to undertake t he improvement under Section 1815, 
et seq., or 1918-15, ct seq., Mason's Minnesota Statutes, 1927, 1940, which 
sections appear to provide for the payment of the cost of the improvement 
by assessment of the property benefited. 

Questions 

1. Whether or not such improvement may be made and the cost thereof 
paid out of the general fund of the village, notwithstanding the fact that 
two petitions are already on file, signed by abutting property owners 
requesting the improvement. 

2. If not, what must the council now do, if it decides to proceed with 
the improvement, so that the cost thereof may be paid out of the general 
fund of the village. 

S. Is it necessary that the petitions , now on file, be withdrawn, and if 
so, wha t is t he procedure of such withdrawal ? 

Answer 

According to the Minnesota Year Book, issued by the League of Min
nesota Municipalities, Sandstone is a village operating under the 1905 
general village act and not under Laws 1885, Chapter 145, as your letter 
indicates. The case cited by you, Borgerding v. Freeport, 166 Minn. 202, 
deals with 1885 villages. 

Villages organized under the 1905 act a re governed by Mason's Minne
sota Statutes 1927, Section 1186, Subdivision 8 (der ived from the 1905 vil
lage act), which gives the council power , among other things, to pave 
village streets . Construing this section, we have her etofore held the cost of 
paving thereunder must be paid out of general village funds , and the council 
may act under it without any petition, by the abu tting property owners. 
Op. 77, Attorney General's Report 1922. Said Section 1186 does not apply t o 
1885 villages; only to 1905 villages. Op. 48, Attorney General's Report 1932. 
J:lowever, substantially s imilar provisions are found in Laws 1885, Chapter 
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145, Section 21, Subdivision (11) , which has been construed by us as empow
ering an 1885 vil1age to pave its streets without a petition by property 
owners, and without assessing the cost against the abutting property. 
Opinion to Village Attorney Spellacy. June 21, 1921. 

It follows that while, strictly speaking, Borgerding v. Freeport, supra, 
has no application to your situation, much of the reasoning therein is in 
fact applicable. 

It is clear your council may. acting on its own motion and without 
reference to any petition by property owners, resolve to pave the village 
streets and to pay the cost out of the general village funds. 

Examining the other laws cited by you, we find that Mason's Minnesota 
Statutes 1927, Section 1816 (the source of which was Laws 1919, Chapter 
66), applies to both 1885 and 1905 villages. It provides that the council usban 
have power" to improve any str eet after a petition signed by the specified 
number of voters. We construe this section as vesting discretion in the 
council. We do not believe the legislature intended that upon filing of a 
petition the council was obliged to grant it. (Letter July 9, 1927 (396-g7).) 
The council is obliged to consider the petition and act on it, and it must act 
reasonably and not arbitrarily. 

The other section cited by you, Mason's Minnesota Statutes 1927, Section 
1918·15, et seq., which was derived from Laws 1926, Chapter 382, applies to 
both 1885 and 1905 villages, and r equires a petition as a preliminary to any 
action by the council. Section 1918~17, id. A hearing on the petition is 
expressly required at the conclusion of which " the council shall determine 
by resolution whether the improvement shall be made." Section 1918-19 id. 
Clearly this contemplates the exercise of discretion by the council. 

Thus a 1905 village may pave its streets under Mason's Minnesota 

Statutes 1927, Section 1186, Subdivision 8, or under Mason's Minnesota 
Statutes 1927, Section 1816 (Laws 1919, Chapter 66), or under Mason's Min· 

nesota Statutes 1927, Section 1918-15 (Laws 1925, Chapter 882). 

Summarizing, we answer your first inquiry in the affirmative; the second, 
by saying the council should adopt an appropriate r esolution pursuant to 

Mason 's Minnesota Statutes 1927, Sect ion 1186, and the third in the negative. 

If the council wishes to pave streets and is willing to meet the cost out 

of general village funds, it may act on its own motion without any petition. 

But if it wishes to assess the cost against abutting owners, it may only 

proceed after a petition. As to the petitions on file they may be denied. 

May 23, 1942. 

ROLLIN L. SMITH, 

Special Assistant Attorney General. 

896-G-10 
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Streets-Right of way-Acquisition of for a new street--Opening new street 
-Vi\lages-L 1885, C 145 §§ 23, et seq .; M27 §§ 6537 to 6578-2; (MS41 §§ 
117.01-117.45 incl. ). 

Village Attorney. Arlington. 

Facts 

The Village of Green Isle, Minnesota, is incorporated under Chapter 146, 
Laws of 1885. A petition to lay out a n ew s treet in said village has been 
presented to the village counci l. 

Section 1186-8, Mason 's Statutes 1927. gives the village council authority 
to Jay out, open and improve streets, but is silent on the question of proce
dure. Section 1203 of Mason's Statutes provides for a ssessment of benefits, 
and again no manner of levying the assessments is prescribed. 

Chapter 382, General Laws 1903, seems to a pply to all local improve
ments including the establishing of streets and outlines the procedure. This 
law is omitted from the 1927 Statutes but I have not been able to find wher e 
this law has been repealed. 

Questions 

Who are proper per sons to sign the petition? 
Under what law should t he village council proceed? 

Opinion 

(1) Section 1186-8, Mason's Minnesota Statutes 1927, does not apply 
to villages incorporated under the 1885 law. 

(2) Section 1203, Mason's Minnesota Statutes 1927, applies only to 
villages incor porated under the Revised Laws of 1905. 

(3) Chapter 382, Laws 1903, does not cover the acquisition of a right 
of way for a new street . 

My search of the statutes (limited by the time a t my disposal) for a 
method of procedure for the establishment of a s treet in a village (as distin
guished from the improvement of a street already legally established or 
dedicated) discloses only the following: 

(1) Such right of way can be acquired in the manner described by 
Chapter 145, Laws 1885, Sections 23, et seq., found in Mason's Minnesota 
Statutes 1927, Vol. I , pages 222, et seq. 

(2) The right of way for a new str eet may be acquired by the exercise 
of the power of eminent domain as provided in Masonts Minnesota Statutes 
1927, Chapter 41. If your vjllage has already acquired a right of way for the 
new street, I call your attention to the case of Borgerding v. Village, 166 
Minn. 202. 
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Assuming that the viUage has acquired the necessary right of way, we 
could not answer your question as to the best way to proceed until we know 
just what work the village proposes to do in the way of opening and improv
ing the street for trave l. The appl icable law and procedure might be different 
depending on what work is to be done. If it is a question of paving the new 
street, the applicable law and procedure might be different than it would be 
if it were simply proposed to grade the street. 

August 7, 1942. 

184 

RALPH A. STONE, 
Special Ass istant Attorney General. 

396-G 

Streets-Vacation-Petition denied by council-Further procedure by inter
ested parties- M27 § 8244 ; (MS41 § 505.14). 

Attorney. Village of Mahtomedi. 

Opinion 
1. It is well settled that the decision upon a petition for vacation of a 

street, whether by a court or a municipal council , involves the exercise of 
discretion. In re Vacation of Part of Town of Hibbing, 163 Minn. 439, 204 
N. W. 534, 205 N. W. 613. 

2. While a court of appropriate jurisdiction has power in many cases 
to r eview the action of a municipal council and to set the same aside where 
the council has acted arbitrarily or in violation of t he constitution or laws, 
the chance that any court would assume to r everse the decision of a council 
denying a petition to vacate a street is very remote. Such action on the part 
of the court would amount to an attempt to control the discr etion of the 
council and compel it to act in a certain way in a matter which is not only 
discretionary but is essentially legislative in character, hence beyond judicial 
control. State v. Board of Park Commissioners, 100 Minn. 150, 110 N. W . 
1121; Dunnell's D igest and Supplements , Sections 6623-b, 5753. 

The courts would be much more likely to set aside a vacation of a street 
than a r efusal t o vacate, because vacation is an affirmative act, involving 
an irrevocable surrender of public rights. Ye t even in such eases the courts 
will not overturn the action of a municipal council unless the decision was 
arbitrary or the r esult of an abuse of discretion . Dunnell's Digest, Section 
6623-b; Steenerson v. F ontaine, 106 Minn. 225, 119 N. W. 400 ; In re Vacation 
of Part of the Town of H ibbing, above cited. It would be very difficult for a 
court to say that a municipal council acted arbitrarily in r efus ing to vacate 
a street, because every r easonable presumption must be indulged in favor 
of the action of the council and in support of the preservation of the rights 
of the public, which the council is bound to protect. Even though a street 
may never have been opened up, the possibility of future public use, however 
remote, would be sufficient ground f or r efu sing to vacate it, bearing in mind 
that under present laws ther e is no time limit on t he right of the public to 
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open up and use a s treet which has once been dedica ted. See opinion of 
April I, 1942 (396-G-16 ) . Hence, while it may be theor eti cally possible for a 
court to ovclTule t he decis ion of a municipal counc il in r efusin g to vacate 
a s treet, it is highly improbable that any court would ever do so. 

It may he observed in this connection that in any case where vacation 
proceedings in dis trict court would lie under Mason's Minnesota Statutes of 
1927, Section 8244, nothing would be gained by appealing from a decis ion 
of a village council refus ing to vacate a street. The proceedings might just 
as well be commenced anew in the district court. However, the requirements 
for proceedings in court differ in some respects from those for proceedings 
before the village council. At any rate, the insti tution of court proceedings 
is of no concern to the village council. It is for the interested parties to 
determine which form of procedure they will adopt. It is incumbent upon the 
council to act only when presented with a proper petit ion which complies 
with the statutory requirements. 

3. It is inconceivable that the village or the village council could be 
held liable for dama ges to t he petitioning property owners or anyone else 
either for granting or denying a petition for a street vacation. In pass ing 
upon such a petition the council is exel'cis in'g governmental powers conferred 
upon it by law. Parties deeming themselves aggrieved by the decision of the 
council may invoke whatever remedies the law affords, but they certainly 
have no cause of a ction against either the village or the council for money 
damages on account of the decision. 

April 7, 1942. 

OFFICERS 

185 

CHESTER S. WILSON, 
Deputy Attorney General. 

39G-G-IG 

Assessors-Compensation for work done on S undays and holidays-M27 § 
10933; M41 §§ 1986-1, 1986-2, 1986-3,10235; (MS41 § 273.04) . 

Commissioner of Ta xation. 

Question 

Whether under the law fixing the compensation of village assessors, 
Mason's Supplement 1941 , Sections 1986-1 et seq., an assessor may be paid 
for work done on Sundays and holidays if the total time for which he submits 
his bill does not exceed 120 days. 

Answer 

Mason's Supplement 1941, Section 1986-1, in so far as pertinent, provides 
as follows: 

u • •• the a ssessor and each deputy assessor of each such town, village 
and city, shall be entitled to compensation for each day's service neces-
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sarily r ender ed by him, the sum of $5.00 not exceeding, however, 120 
days in anyone year, and mileag e at the rate of five cents per mile for 
each mile necessarily traveled by him in going to and returning from 
the county scat of such county to attend any meeting of the assessors 
of such county which may be legally called by t he Minnesota tax com
mission and a lso f or each mile necessarily traveled by him in making 
his r eturn of assessment to the proper offieer of such countYi ••• " 

The statute does not limit compensation to work ing days within the 
120 day period. It merely ref er s to "days service." However, Mason's Sup
plement 1941, Section 10235, prohibits the doing of any work or business on 
Sunday except "works of l1ccessity performed in an orderly manner," and 
Mason's Minnesota Sta tutes of 1927, Section 10933 (6), prohibits the trans
action of public business on certain named holidays "except in cases of neces
s ity." It is doubtful if the legislature contemplated that the work of an 
assessor would be a work of necessity within the meaning of the exceptions 
in t he above noted prohibitory statutes. I n our view of the matter, the 
assessor s hould not work on Sundays or holidays, and, accord ingly, he should 
not be compensated for work done on those days under the provisions of 
Mason's Supplement 1941, Section 1986-I. 

If the time limi tation contained in the law is too short f or the proper 
performance of the assessor's duties, the legis lature may be inclined to 
change the law. 

F ebruary 13, 1942. 

186 

EDWARD J . DEVITT, 
Assistant Attorney General. 

12-B-I 

Assessors-Compensation-Working day-What consti tutes-Salary in lieu 
of per diem- M40 § 1089; (MS41 § 367.05). 

Ironton Village Attorney. 

Question 

As to the compensation of t he village assessor of Ironton, organized 
under the 1905 act, particularly for his services in assessing personal prop
erty in the village for the year ]941. There is no s pecia l law governing the 
assessor's pay in Ironton. 

Ans wer 

1. The compensation of a village assessor in a village organ ized under 
the 1905 act (which includes Ironton) is governed by provis ions of Mason's 
Supplement 1940, Section 1089. There is nothing in the 1905 act which fixes 
compensation of the village assessor, or empower s the council to do so. This 
department for many yen rs has held that under such ci r cumstances the law 
fi xing t he compensation of town assessors app lics. Opinion of Attorney 
General, J anuary 25, 1939 (12-B-l ), Mason's Minnesota Statutes of 1927, 
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Section 10933, Subsection 22; Vesely v. Hopkins, 190 Minn. 318. The Vesely 
case dealt with villages organized under the 1885 law, but its reasoning is 
applicable to 1905 viIJages. The principle a nnounced in that decision is: 

"Villages in this state may be held to be governed by certain appli
cable provisions of the general statutes relating to townships when not I 

otherwise provided for in the general village laws or the s tatute consti
tuting the village charter." 

2. The compensation of the village assessor in your case is determined 
by the same 'rules and laws which fix the compensation of town assessors. 
In other words, assuming the council has not fixed an annual salary as 
authorized ty Mason's Supplement 1940, Section 1089, the village assessor 
is entitled to $4.00 per day for each day's service necessarily rendered during 
May and. June, and mileage at t he rate of five cents a mile for attending 
meetings and returning the assessment book. The provision with reference 
to town assessors provides said officer shall receive a per diem of $4.00 and 
mileage, <lat the rate of five (5) cents per mile for each mile necessarily 
traveled by him in going and returning from the county seat of the county 
to attend any meetings of the assessors of the county which may be legally 
called by the county auditor, and also for each mile necessarily traveled by 
him in making his return of assessment to t he proper county officer ." This 
applies to village assessors paid on a per diem basis . 

The statute uses the phrase "each day's service" and does not say how 
many working hours. For some purposes a day is defined as the period from 
midnight to midnight. Mason 's Minnesota Statutes 1927, Section 10234. 
Under Section 4087 idem. 10 hours is declared to be a standard day's work 
for hire . No person under 16 is permitted to labor over eight hours, Section 
4100 idem. There is no state law fixing the number of hours in a day a town 
or village assessor must devote to his official duties, or providing for over
time. Unquestionably the legislature in using the express ion "for each day's 
service" r eferred to a working day, and not to a full period of twenty-four 
hours. II Words and Phrases (Perm. Ed.), page 117. There is authority for 
the proposition that a statute providing an officer shall r eceive a per diem 
for time spent in the discharge of his duties means he is entitled to this daily 
compensation for each day on which it becomes necessary for him to perform 
any substantia l public service if he does perform the same, regardless of 
the time occupied in its performance, and the time so spent constitutes a 
day's ser vice. Smith v. J efferson County, 13 P. 917, 920 (Colo.). Ordinarily 
the law does not consider fractions of a day in fixing the salaries and fees 
for the performance of public services at so much per day. State v. Hurn, 
172 P. 1147 (Wash.), Dallas County v. Reynolds, 199 S. W. 702 (Texas). 

We are clear that an assessor may not be paid more than $4.00 a day 
regard less of the number of hours he devotes to his official duties. We are 
not clear how far a village may go in fixing the number of hours in a working 
day. Certainly its determination in this r egard should be in line with what is 
ordinarily r egarded as a working day. If the village authorities and the 
assessor agree that a working day for purposes of assessor's compensation 
shall mean 6, 7, 8, 9, or 10 hours, it is our opinion a court would sustain their 
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determination. In absence of any statutory definition of what shall consti
tute a working day this is about as definite as we can be. The village authori
ti es have som~ latitude in this r espect, but it is not unlimited. Their action 
mus t not be unreasonable. Vesely v. Hopkins, 19Q Minn. 318. 

3. The village assessor's compensation may be arbitrarily fixed at not 
to exceed $240.00 annually by the council without regard to the number of 
days' service r endered by him. In other words, the council may provide for 
the payment of a salary to the assessor in lieu of the statutory per diem. 
This is clearly authorized by Section 1089 supra, as construed by Vesely v. 
Hopkins, 190 Minn. 318. In such a case no itemized statement need be sub
mitted by the assessor . 

4. If t he council places assessor on a salary bas is he is not required 
to submit an itemized and verified statement s howing the number of days 
and hours he devoted to his official duties. In such a case the assessor is not 
entitled to mileage. The statute does not so provide. We cannot supply the 
authority by implication. The legislature apparently intended the salary so 
fixed should constitute full compensation, both for days worked and mileage 
traveled. 

6. The council may fix one figure for the assessor's salary in odd num
bered years, and another fi gure for his salary in even numbered year s, pro
vided it does not in either case fix a salary in excess of $240.00 annually. 

July 16, 1941. 

187 

ROLLIN L. SMITH, 
Special Assis tant A ttor ney General. 

12-B-l 

Assessor-Expenses-Attending school (or assessors at University-Aut hor
ity of village council to reimburse- M27 § 1933-4; (MS41 § 465.58). 

Village Attorney, Pine City. 

Question 

Whether the Village Council may pay the expenses of the Village Asses
sor to enable him to attend the coming school for assessors to be held at the 
University next week under the direction of the Tax Commissioner. 

Answer 

Pine City, according to the Year Book of League of Minnesota Munici
palities, is organized under the village incorporation act of 1905 and that act 
is silent as to the compensation to be paid the assessor in a village incor po
rated thereunder. 

The election of a village assessor in a 1905 village, which has been sepa
rated for assessment purposes from the town in which it lies, is authorized. 
Mason 's Statutes 1927, Section 1164; Mason's Supplement 1940, Section 601-
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11(2)£. The duties of such an officer are prescribed by Mason's Minn. St. 
1927, Section 1173, t hus, "The assessor shall assess and r eturn all property 
taxable within the village of a separate assessment district." 

This department, over a period of years, has held that the compensation 
of a village assessor is governed by Mason's Supplement 1940, Section 1089. 
Opinion No.4, Atty. Gen. Rep. 1914, opinion No. 51, Atty. Gen. Rep. 1930, 
and opinion of December 22, 1933. The bas is for these opinions was a defi
nition found in Mason's Minn. St. 1927, Section 10933, subdivision 22, provid
ing, UThe word 'town' may include cities, villages, boroughs, and districts 
unless such construction would be r epugnant to the provisions of any act 
especially relating thereto." 

These rulings have never been confirmed by our Supreme Court. In 
Vesely v. Hopkins , 190 Minn. 318, 251 N. W. 318, our court said : 

UWhether in villages organized under laws other than Laws 1885, 
C. 145, where t he laws under which they are organized do not provide 
that the village council shall fix the compensation of such officer (asses
sor) is governed by L. 1927, C. 403, we need not decide." (190 Minn. at 
321.) 

That case did hold that, as to villages organized unde!' the 1885 act, the 
council had authority to fix the compensation of the village assessor, the 
decision being based on a provision in the 1885 act giving the village council 
authority 

uTo limit and define the duties and powers of officers and agents of 
the village, fix their compensation when no other provision is made by 
law· • *." L. 1885, C. 145, Sec. 21, subd. 4. 

It is clear that in such villages the council may fix the assessor's salary, 
and in doing so may provide that he shall be reimbursed for expenses actu
ally incurred in the performance of his official duties. Also, if the council in 
such a village determines it would be for the best interests of the village, 
and the taxpayers, for the assessor to attend the school in question, his 
expenses incurred in attending it under such circumstances would be a lawful 
charge against the village. 

In Lindquist v. Abbett, 196 Minn. 233, 265 N. W. 54, which was a tax
payers' action to compel r estitution of certain payments made by the Duluth 
Board of Education and involving, among other items of expenditure, ex
penses incurred by the director of recreation in attending a meeting of the 
"Civic and Recreational Representatives" held in connection with the League 
of Minnesota Municipalities and for expenses of the truant officer in attend
ing a National Convention of Social Workers, our court quoted from Tousley 
v. Leach, 180 Minn. 293, 230 N. W. 788, thus : 

HIf the purpose is a public one for which tax money may be used , 
and there is a uthority to make the expenditure, and the use is genuine 
as distinguished from a subterfuge, or something farcical. there is 
nothing for the court. \Vhether there shall be such use is then one of 
policy for t he legislature." 
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It then went on to say : 

HBeyond that it may be obser ved that t here is a lso the political 
remedy of voting out the officers responsible (or any expenditure not 
approved by thei r constituents. * •• Bad f aith is negatived for all 
concerned. There is no s uggestion that t he dis trict's money was being 
squandered .••• The defendant board having the power to expend 
public money for the purposes in question is not shown to have trans
gressed the limits of tha t power by t he mere manner of its exercise." 
(196 Minn. at page 24 1. ) 

The public examiner has been guided by thi s dec is ion in auditing the 
expenditures of municipa li t ies, and has taken a liberal view in allowing 
expenditures of this character. 

It goes without saying that so-ca lled "junketing" expenses, and expenses 
for activities, exis ting or cont emplated, not properly within the power of a 
village council , may not be paid. Each case l11ust be decided on its own facts. 

These author ities seem to sustain such a n expendi ture by an 1885 village. 
but still leave the quest ion open as to a 1905 village. 

The council in -such a village is empowered by Mason's Minn. St. 1927, 
Section 1186, subdivision 1: 

.. . . . to fix the compensation of its employees when not other wise 
prescribed." 

This phraseology differs from that found in t he 1885 act. The 1905 act men
tions "employees" and is silent as t o "officers." However , the opinions of 
this office making the statutes fixing the compensa t ion of town assessor s 
applicable to village assessors seem to us out of harmony with some of the 
statements appearing in Vesely v. Hopkins, supra. It may be that our court, 
when it is finally cal1 ed upon to do so, will hold the power s of a 1905 village, 
and that of an 1885 village, the same in this respect . However , we need not 
determine this question now. 

The circular sent out to the mayors of the var ious villages by the League 
of Municipalities , describing this particular school, reads: 

"Program - Assessors' Institute - Nov. 13, 14 and 15, 1941. Center 
for Continuation Study, Univers ity Campus. Sponsored by University 
of Minnesota, League of Minnesota Municipalities, State Department 
of Education, and Nationa l Association of Assessing Officer s. Three 
short courses for Assessors." 

There follows a s tatement that expenses incident to attending this school 
are authorized munic ipal charges by virtue of Laws 1923, Chapter 211 
(Mason's Minn. St. 1927, Section 1933-4), which empowers all villages to--

"appropriate • • • money to pay the annua l dues in the League of 

Minnesota Municipalities and the actual and necessary expenses of such 
delegates as such governing body may designate to attend meetings of 
any such League." 
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It may be arg ued that the school in ques tion is liS meeting of such 
League" within the act cited. We are inclined to the view that a liberal 
construction should be given to this act and advise you that the expenses 
of sending an assessor to this school may lawfully be paid by any city. village 
or borough in this stat e however organized - and place our decision on that 
ground. 

November 13, 1941. 

188 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

12-B-l 

AUorney-City-Whether layman eligible to position of under ,V.sees char 
ter- M40 §§ 5687-1 et seq.; (MS41 §§ 481.02 et seq.) . 

Waseca City Attorney. 

Faets 

Section 1, Chapter II of your charter , r eads: 

"The elective officers of sa id city s hall be a mayor, a judge of the 
municipal court, seven a ldermen, a city attorney, a city trea surer, a city 
assessor, a city clerk, a constable, and such other officer s as may be 
elective under the provisions of this charter, each of whom shall be a 
qualified elector of said city and be chosen by the electors thereof as 
provided in this charter ." 

Section 6, Chapter IV thereof, reads : 

liThe attorney shall perform aU prof ess ional services incident to his 
office and when r equired shall furni sh opinions in writing upon any sub
ject submitted to him by the common council or mayor, and shall receive 
such compensation as shall be determined by the common council." 

One of the candidates for city attorney at the for t hcoming regular city 
election in Waseca is a layman not licensed to practice as an attorney, 
although he has taken a law course by correspondence. 

Question 

Whether Mason 's Supplement 1940, Section 6687-1, restricts and limits 
the r equirement of the charter with res pect to candidacy for this office; 
whether by reason of being a candidate he s ubject s himself to the penalty 
of the s tatute; and what, if any, services could he render the city in said 
capacity if elected ? 

Answer 

Our courts have held a county attorney need not be an attorney or 
member of the bar of the sta te. State v. Clough, 23 Minn. 17. Also, that 
under the charter of Little Falls a qualified voter, not a duly admitted attor
ney at law, is eligible to the office of city attorney. State ex reI. v. Nichols, 
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83 Minn. 3. The charter in that case provided that, "all persons qualified to 
vote· •• shaH be eligible to any municipal office herein constituted," and 
the office of city attorney was among those so constituted. 

Referring to the fact that unless admitted to the bar the city attorney 
would have no right to appear as an attorney in court, the opinion in that 
case reads : 

"But whether or not he would be allowed to appear, under the cir 
cumstances , would be a matter for the court to determine in which the 
matter might be pending," 
Quoting from State v. Clough, supra: 

"The only offices which, by the constitution, require additional quali
fications are those of judges of t he supreme and district courts. 

"That the provisions of section 7, article 7, are unwise in not requir
ing proper qualifica tions for offices, the proper discharge of the duties of 
which calls for the exercise of peculiar learning and skill, there can be 
no doubt; but it is the constitutional rule, and we cannot add to it or 
take from it." 

A law requiring a court commissioner to be learned in the law has been 
held invalid. State ex reI. v. Ries l 169 Minn. 11 , the court said: 

"The legislature cantlot impose greater r es trictions or exact other 
qunlificntions for elig ibility to constitutional offices than are prescribed 
in the constitution (citing cases) ." 

It seems to us your situation fall s within the holding of the Little Falls 
case. All your charter provides is that the city attorney shall be elected and 
shall be "a qualified elector of sa id city!' It follows t hat a voter who is not 
an attorney is nevertheless eligible to the pos ition of city attorney of Waseca. 
If elected he may qualify and receive the salary prescribed for that position 
by the council. 

The decisions are not clea r a s to just what duties he may perform with
out violating the statutes against unauthorized practice of law. Mason's 
Supplement 1940. Sect ions 5687-1, et seq. These statutes are much broader 
now than they were at the time the decis ions cited were rendered. 

A court apparently had the right under the former law r egulating the 
practice of law to say when a city attorney not licensed to practice law could 
and could not appear before it. State ex r eI. Nichols, supra. 

It might be that a layman elected city attorney would find himself com
pelled to r etain a licensed attorney to represent the city in court, or in other 
matter s. However, that circumstance does not affect his eligibility. 

Accordingly, you are advised that whi le a layman may be elected to and 
may assume the office of city attorney of Waseca, great doubt exists as to 
the right of such a person to personally r epresent the city in any matter 
in court. 

March 27, 1942. 

ROLLIN L. SMITH, 
Special Assis tant Attorney General. 

59-A-5 
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189 
Atto rney-County-Dut ies in cri minal cases-(MS41 §§ 31.14, 97.29, 144.28, 

211.13, 340.85, 388.05). 
Koochiching County Attorney. 

Question 

Whether the county attorney has any duty in r ef er ence to law violations 
until an officer or a private citizen presents sufficient evidence to furnis h 
r easonable ground f or a conviction and offer s to sign a complaint to initiate 
such criminal prosecution. 

Answer 

The law imposes no such duty on the county attorney. with certain 
exceptions her einafter noted. 

The general duties of the county attorney in both civil and crimina l 
matte rs are prescribed in Minnesota Statutes 1941, Section 388.05, which 
r eads as follows: 

"The county attorney shall appear for the county in all cases in 
which it is a party, give opinions and advice upon the reques t of the 
county board or any coun ty officer upon all matters in which the county 
is or may be interested, or in relation to the officia l duties of such board 
or officer; attend upon a ll terms of the district court for such county, 
and upon all other courts having crimina l jurisdiction f or the prelimi
nary examination of pcn:ons cha r ged with crime, when such court shall 
r equest hi s a t t endance and furnish him a copy of the complaintj attend 
before the grand jury upon their special r equest, g ive them legal advice, 
and examine witnesses in thei r presence, and issue subpoenas to bring 
witnesses before such jury or any magistrate before whom he is con
duct ing an examina tion; and, a t the r equest of the coroner, he shall 
a t tend any inquest. H e shall draw all indictments and presentments 
found by t he grand jur y and prosecute the same to a final determination 
in the district court; and when r equested by the attorney general shall 
appear for the state in any case instit uted by the attorney general in 
hi s county, or before the United States land office in case of application 
to preempt or loca te any public lands claimed by the state, and assist in 
the preparation and tria1." 

As above stat ed, th is section defin es the general duties of the county 
attorney. It is supplemented by specific provisions r elating to particular 
classes of cases, to which furth er r efer ence w ill be made la ter . 

H owever , there is no provision in the above quoted section or elsewhere 
in the statutes r equiring the county attorney to take any official action in 
the investigation or prosecution of alleged law violations unless evidence 
sufficient to justify such action is presented to him in the manner prescribed 
or contemplated by law. 
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The duties of the county attorney in criminal cases under the provisions 
above quoted may be summarized as follows: 

1. To advise the s heriff and other county officers upon their request in 
respect to criminal cases with which they may be concerned in the course 
of their respective official duties; 

'2. To prosecute in the district court a ll persons who stand charged in 
that court with crimes of any degree under state laws; 

3. To conduct preliminary examina tions of persons charged with crimes 
in other courts (Le., jus tice and municipal courts ) in those cases where pre
liminary examinations are required (i.e., felonies and gross misdemeanors) 
when such court requests his attendance and furnishes a copy of the com
plaint, and to procure t he issuance of subpoenas for witnesses for such 
examinations ; 

4. To attend before the grand jury upon their special request and to 
perform the duties in connection therewith prescribed in the above quoted 
provisions; 

6. To attend any coroner's inquest at the request of the coroner. 

It is evident that under the foregoing provisions the county attorney is 
r equired to take official action in criminal cases generally only at the instance 
of some authorized officia l agency. There is nothing in those provisions 
directing him to issue a complaint, make an investigation, or otherwise 
proceed in a criminal case upon his own initiative or at the instance of a 
private individual. The county attorney is a prosecuting officer. not a police 
officer. The law docs not give him the official authority to make arrests, 
searches, and seizures or to exercise the other powers which are vested in 
police officers in order to enable them to enforce the laws effectively. The 
law evidently contemplates that a private citizen desiring action in a criminal 
case shaI1 first call upon a magis trate having power to issue warrants or 
upon a sheriff, constable, or other police officer whose duty it is to take the 
initiative in enforcing the law and investigating violations, and that the 
magistrat e or officer may call upon the county attorney for advice or assist
ance, if the matter is within the scope of the latter's official duties. This does 
not mean that private individuals may not go directly to the county attorney 
in connection with criminal cases. They frequently do so. Presumably, if a 
county attorney received from a private individual r eliable information 
justifying the institution of criminal proceedings, he would see that appro
priate action was taken by the proper authorities. However, that would be 
a matter for the exercise of his discretion. As above stated, no affirmative 
duty is imposed on him by law to initiate criminal proceedings at the instance 
of private individuals, with certain special exceptions to be mentioned. 

In this connection, the question sometimes comes up as to the duty of 
the county attorney in the preparation and signature of criminal complaints. 
It is the duty of the county attorney, at the r equest of the sheriff or any 
other law enforcement officer who is authorized to obtain his advice or assist
ance, to prepare criminal complaints for signature by the officer or other 
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person having knowledge of the facts. However, except in certain special 
cases hereinafter mentioned, it is not the duty of the county attorney to sign 
a criminal complaint, or to prepare one at the instance of a private individual. 
Criminal complaints must be sworn to, and the presumption is that they are 
made by persons having knowledge of the facts. Ordinarily the county attor
ney knows only what is told him about an alleged violation of the law, and 
it is only in exceptional cases t hat he has sufficient direct knowledge of the 
facts to qualify him to s ign a complaint. At any rate, with the exceptions 
t o be not ed, the signing of criminal complaints is not among the official duties 
imposed on the county attorney by law. 

This does not mean that the county attorney may not sign a criminal 
complaint or make an investigation of a criminal case upon his own initia
tive, if, in his judgment, the circumstances warrant. He may do so, in his 
discr etion, assuming whatever responsibility may r esult. However, as before 
stated, it is not his affirmative legal duty to do so except in certain limited 
cases to which attention will be called. 

The common practice of having complainants consult the county attor
ney and seek his assistance in drawing complaints in criminal cases where 
a preliminary examination is r equired appears to have grown up largely as 
a matter of convenience. The law does not r equire that procedure. Section 
388.05, above quoted, provides that when a court calls upon the county attor
ney to conduct a preliminary examination, it shall furnish him with a copy 
of the complaint, but the law says nothing about r equiring the county attor
ney to prepare the complaint in advance. However , it frequently saves the 
time of both the court and the county attorney if the latter has an opportu
nity to examine the facts and prepare the form of complaint in those cases 
where he is to be called in, so it has become the usua l practice of magistrates 
and police officers to require witnesses to consult the county attorney in such 
cases at the outset. Even so, the county attorney is under no duty to proceed 
unless evidence reasonably sufficient to justify action is submitted to him. 

As hereinbefore indicated, there are various other statutes prescribing 
the duties of the county attorney in special cases. I shall not attempt to list 
all such provisions, but will call attention t o a f ew for the purposes of illus
tration. 

Minnesota Statutes 1941, Section 340.85, concerning enforcement of the 
liquor laws, provides : 

"Every sheriff, constable, marshal, and policeman shall summarily 
arrest any person found committing any act forbidden by this chapter, 
and make complaint against him. Every county attorney shall prosecute 
all cases under this chapter arising in his county. The president or 
mayor of every municipality shall make complaint of any known viola
tion of the provis ions of t his chapter, and the chief of police and all 
policemen shall make arrests and complaints as in this section provided, 
anything in the ordinances or by-laws of such municipality to the con
trary notwithstanding." 

This results in r equiring the county attorney to prosecute various mis
demeanors, not previously within the scope of his duties, but it does not 
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affect the rules already stated as to the duty of taking the initiative in 
enforcing the laws relating to intoxicating liquors. By t he expr ess terms 
of the provisions above quoted, that duty r ests upon the sheriffs, constables, 
mars hals, and policemen, and upon the pres idents or mayors of municipalities . 

Section 97.29, concerning enforcement of the game and fish laws , pro
vides : 

"The county attorneys, constables, and other peace officers are 
hereby r equ ired, and it is made t heir duty, to enforce the provisions of 
chapters 97 to 102," 

Section 31.14, concer ning enforcement of the pure food laws, provides: 

"It shall he the duty of every prosecuting officer to whom the com
missioner shaH report any violation of sections 31.02 to 31.17 and 31.28 
to 31.43, to cause appropriate proceedings to be commenced and prose
cuted in the proper courts, without delay, for the enforcement of the 
penalties as in such case therein provided." 

Section 144.28, concerning enforcement of the laws relating to vital 
statistics, provides: 

"The county attorney of each county shall make complaint and 
prosecute any person charged with violating any of the provis ions of 
sections 144.15 to 144.28 when t he fact s and circumstances constituting 
such violation are presented to him by the state registrar or by any 
local registrar." 

Section 211.33, concerning enforcement of the corrupt practices act, 
contains the following provision : 

UIf the county attorney of the county shall be notified by any officer 
or other person of any violation of any of the provis ions of this chapter, 
it shall be his duty forthwith to diligenUy inquire into the facts of such 
violation, and if there be reasonable ground for instituting a prosecu
tion, it shall be the duty of such county attor ney to present the said 
charge, with a11 the evidence which he can procure, to the grand jury 
of such county. I.f any county attorney sha11 fail or refuse to faithfully 
perform any du ty imposed upon him by the provision of this chapter , 
he shall be guilty of a misdemeanor, and on conviction thereof shall 
forfeit his office. It shall be the duty of the county attorney, under the 
penalty of forfeiture of his office, to prosecute any and all persons guilty 
of any violation of the pl'ovisions of this chapter, the penalty of which 
is fine or imprisonment, or both, or removal from office." • •• etc, 

These provisions, as well as others of a s imilar character, broaden the 
duties of the county attorney to some extent in the matter of making com
plaints and investigations and prosecuting offenses in certain special cases, 
as compared with his general duties under Section 388.05, However, even 
under such provisions the county attorney is not required to act as a police 
officer or detective or to institute criminal proceedings in any case unless 
evidence or information r easonably sufficient to jus tify action is brought to 
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his attention, either by an officer or by a private individual. Accordingly 
your specific question, quoted at the beginning of this letter, is answered in 
the negative, subject to such qualifications as may be required under various 
statutes r elating to particular matters , as above noted. 

November 10, 1942. 

190 

CHESTER S. WILSON, 
Deputy Attorney General. 

121-B-7 

Attorneys-County-Duties-May not act as attorneys for private parties 
in actions to quiet title to tax-forfeited lands-Duty to represent the 
.tat<>-M40 § 2190-2; L 41, C 43; (MS41 §§ 282.24 e t seq., 284.08) . 

Aitkin County Attorney. 

Facts 

You stale that one of your private clients was the owner of an undivided 
three-fourths interest in a piece of real estate. The other one-fourth interest 
became forfeited for delinquent taxes. Thereafter your client, under a claim 
that he was the former owner of this one-fourth interes t, repurchased it 
under Extra Session Laws of 1937, Chapter 88. Other parties interes ted in 
the land now insist that an action be commenced to quiet the title, naming 
the State of Minnesota, as well as others who appear in the chain of title, 
as defendants. 

Ques tion 

You suggest that the state, having received all the money it qad coming 
from the land in ques tion, and having no substantial interest in the matter, 
would not be prejudiced by such an action, and you inquire whether it would 
be proper for you to bring it. 

Answer 

Passing over possible questions as to the validity of the r epurchase by 
your client, and conceding for present purposes your suggestion that the 
state has no substantial interest in the matter , the fact nevertheless remains 
that the only authority for suing the state in such a matter (other than by 
Torrens title registration proceedings) is that which is conferred by Laws 
1939, Chapter 341, Section 2 (Mason's Supplement 1940, Section 2190-2) . 
Under that statute, assuming that the land is ordinary tax-forfeited land 
under control of the county board, service of the summons and complaint 
must be made upon the county auditor a nd county attorney, and it is the 
latter's duty to defend the action in behalf of the state. This clearly dis
qualifies a county attorney from acting as attorney for the plaintiff in any 
such proceeding. 

It is by no means certain that the state has no substantial interest at 
stake in the matter. We have held that one tenant in common has no right 
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to purchase in his own name the undivided share of another t enant in com
mon so as to cut out the latter's rights. See opinions dated October 2, 1941, 
and October 23, 1941. Of course our opinion would not necessari1y be con
trolling in a court action involving a particular case. Possibly the court 
might hold that the repurchase was va1id, with such recognition of the rights 
of the other tenants in common as the circumstances might r equire. On the 
other hand, i t is poss ible that the court might hold the repurchase invalid, 
because not made by an authorized person. In that case the r epurchase 
would have to be cancelled, and the land would revert to its previous status 
of tax-forfeited land, subject to sale. In the latter event it would still be 
subject to repurchase under Laws 1941, Chapter 43, prior to November 1, 
1941. 

October 23, 1941. 

191 

CHESTER S. WILSON, 
Deputy Attorney General. 

12I-A-7 

Coroners-Duties-Moving body from railroad tracks before coroner arrives 
- M27 § 967-1; (MS41 § 390.22) . 

St. Louis County Attorney. 

Facts 

A certain ra ilroad company has asked that the coroner s ign an order 
directing that a body of a person killed by a train may be removed from the 
tracks before the coroner arrives, in order to permit the train to proceed. 
The f orm of order in this instance contains this language: 

"When the dead body of any person is found on the track, so as to 
block the movement of a train, or when a fatal injury results from the 
operation of a train, and the body of the deceased lies on the track so 
as to block the movement of the train, it is not necessary, in compliance 
with the law, to hold up the progress of the train until the coroner 
arrives. The coroner should be notified as promptly as possible of the 
matter . The body should then be moved to the side of the track, ana it 
shall be the duty of the conductor to see that the body is left in charge 
of a member of the crew, or some other proper person, until the coroner 
arrives or orders disposi tion of the body. The position of the body on 
the track should be carefully noted before it is moved." 

Answer 

It is my opinion that the coroner may issue such an order as t his before 
the death occurs under Mason's Minnesota Statutes of 1927, Section 957-1. 
That sta tute is in tended primarily to aid and assist in the solution of crimes. 
I think that this matter is within the control and discretion of the coroner, 
and he may issue an order in the form r equested if he sees fit to do so. 

RALPH A. STONE, 
Special Assistant Attorney General. 

July 20, 1942. 103-D 
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192 
Coroner-Office vacated-Infamous crime-Conviction for violation of Fed

eral Anti-Narcotic Act-Elfect- M27 § 6953; (MS41 § 351.02). 

Pipestone County Attorney. 

It appears that on November 23, 1940, your coroner pleaded guilty in 
federal court to a violation of the Harrison Anti-narcotic law and that a 
sentence of 3% years imprisonment was imposed and subsequently suspended 
on condition that the defendant submit to medical treatment at a United 
States hospital at Fort Worth, Texas. The county board, acting on your 
advice that the office of coroner was vacant by reason of incumbent's con· 
viction in federal court, appointed a successor. The question has now arisen 
as to the correctness of your opinion. 

We agree with you. The pertinent statute provides that every office 
shall become vacant upon the incumbent's conviction of any " infamous 
crime." Mason's Minnesota Statutes of 1927, Section 6953. Whether or not 
a crime is infamous within the meaning of this statute is not determined by 
the nature of the offense, but by the consequences to the individual. Any 
crime punishable by imprisonment in the state prison is infamous. 16 C. J ., 
p. 60; Attorney General ex reI. O'Hara v. Montgomery, 267 N. W. 550 
(Mich.) . Violations of federal law may be infamous crimes. Opinion 101 , 
Attorney General's Report, 1930; Opinion 399, Attorney General's Report, 
1934; State ex reI. Attorney General v. Irby, 81 S. W. (2) 419,296 U. S. 616. 
There is some authority to the contrary. State ex reI. Mitchell v. McDonald, 
145 So. 508 (Miss. ). The question is, whether the crime is one for which the 
statute authorizes the court to award an infamous punishment, and not 
whether the punishment ultimately awarded is an infamous one. In re 
Classen, 140 U. S. 200 at 205. The fact that the sentence has been suspended 
has never been r egarded by us as sufficient to remove the disqualification .. 
It is the fact of conviction, not the fact of imprisonment, which disqualifies. 
Opinion April 3, 1939 (490-d). In the case under consideration a presidential 
pardon is necessary. 20 R. C. L. 564; Johns v. Alcorn, 56 Miss. 766 ; Opinion 
399, 1934 report. 

Some conflict on this point exists in the rulings of this office. On August 
21, 1934, the former Attorney General held (490-d) that a person does not 
lose his right to vote or hold elective office in this state where such person 
is convicted of a felony in federa l court by a plea of guilty and later is 
sentenced and the sentence suspended. That opinion ignored a prior opinion 
rendered November 7, 1928 (490-d), r eading in part, "The conviction of the 
defendant was complete when sent ence was imposed, and his office was 
thereby immediately vacated. This consequence of the conviction is not sus
pended or set aside by any stay of execution of sentence or other subsequent 
proceedings. Even though the conviction may later be set aside by the trial 
court, or by the supreme court on appeal, the defendant will not be entitled 
to have his office restored to him." 

No reference whatever was made in the later opinion of August 21, 1934, 
to the earlier opinion of November 7, 1928, and on reconsideration of the 
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question we have come to t he conclusion that the opinion of November 7, 
1928, is supported by the better r eason and authority . Accordingly we adhere 
to it. The opinion of Augus t 21 , 1934, is therefore super seded, and our view 
now is t hat the sus pens ion of sentence docs not r emove the disqualification, 
and that a per son convicted of a felony in e ither state or federal court auto
mat ically forfe its Rny public office held by him. 

In the case of BeckE'T v. Green County. 184 N. W . 715 (W ise.), cited by 
you, a county judge was conv icted in federal court of a violation of the 
national es pionage a ct and was sentenced to three years imprisonment. The 
cir cuit court of appea ls reversed the convict ion and held as a matter of law 
the evidence did not justify the conviction. I n t he words of the court, the 
ques tion was "whether t he written law of t his state provides that a public 
officer who has been erroneously convicted of cr ime which works an ouster 
from his office may upon a reversal of such erroneous judgment and convic
tion, recover the sa la ry during the time he was so excluded therefrom." The 
court held that he could not . It is to be observed that a f eder al offense was 
involved. I fail to see how this decis ion weakens your conclusion. 

Other cases of interes t in this connection are Ex Parte Wilson, 114 U. S. 
417; Macken v. U. S., 11 7 U. S. 348; Parkinson v. U. S., 121 U. S. 281; U. S. 
v. DeWalt, 128 U. S. 3D3; Re Medley , 134 U. S. 160; In re Mills, 135 U . S. 
263, a t 267, and Byers v. Smith, 47 P. (2) 70. 

You are theref ore advised that the coroner in question automatically 
vacated his office when he pleaded guilty to a violation of the Harrison 
Anti-narcotic law in federal court. 

January 20, 1941. 

193 

ROLLIN L. SMITH, 
Specia l Assistant Attorney General. 

490-d 

County Auditor-County Treasurer-Fees-For certifying as to delinquent 
and current t axes- County auditor s hould certify as to delinquent taxesj 
county treasurer as to current taxes- M27 §§ 2231, 2232, 2232-1. 

Sibley County Attorney. 

Question 

In view of Mason's Minn. Statutes of 1927, Sections 2231, 2232 and 
2232-1 is it proper for t he audi t or to certify both as to delinquent and as to 
current taxes ? Is it not proper for each office, that is , the treasurer and the 
auditor, to make a certificate of his own , the auditor as to the delinquent 
taxes, and t he treasurer as to the current taxes ? 

Answer 

These sect ions or the law should be r ead and construed together. So 
construed, it is my opin ion that it is the official duty of the auditor to certify 
under his hand and seal a s to the delinquent taxes shown by the r ecords in 
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his office and in his official custody at the time the request is made. It is 
the official duty of the treasurer to make a similar certificate as to the 

current taxes as shown by the r ecords in his office and in his official custody 
at the time the request is made. 

It is my opinion that each officer should certify officially only to what 

is shown on the records officially in his custody at the time of the request. 

The treasurer has the official custody of the current tax records and is the 
proper officer to give an official certificate as to what is shown by such 

current tax records. 

Under this statute, the county auditor could not be required to give a 
certificate as to what is shown by the current tax records which are not in 
his official custody at the time but 8re in the custody of the county treasurer. 

11 he could not be r equired under this statute to do so, it is because the 
statute does not make it his official duty to do SOj and if it is not his official 

duty to do so, it is the official duty of the county treasurer to give a certificate 
with reference to records which, for the time being, are in his official custody. 

However, there is nothing in the law to prohibit the county auditor 
from giving additional information not required of him officially. He may 
properly give such information as a gratuity, but it is my opinion that his 

official duty is confined to the records which are in his official custody at 

the time of the request. The auditor, of course, has access to the records 
in the county treasurer's office. The tax books, which are in the possession 

of the county treasurer, are, in reality, the r ecords of the auditor's office, 
but the official custody thereof belongs to the county treasurer during the 

current year and, therefore, the treasurer is the proper person to give an 
official certificate as to what is shown thereon during the time they are in 

his custody. 

Question 

Whether the auditor and treasurer are permitted to retain the fees 
which they collect under Mason's Minnesota Statutes of 1927, Sections 2231, 

2232 and 2232-1. 

Answer 

See Opinion dated January 4, 1928. I am aSBuming that the compensa· 
tion of your county auditor and treasurer is not regulated by any law of 
peculiar application to your county, which would change the general rule set 
forth in the opinion referred to. 

March 27, 1942. 

RALPH A. STONE, 
Special Assistant Attorney General. 

21-A 
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194 
County Auditor- l\Ii1eage-M27, § 824, allows actual transportation expense 

attending auditors' meeting cal1ed by Tax Commission. MS40. § 254-47, 
limits mileage for own auto to 5c per mile-M27 § 254-47; M40 § 824; 
(MS41 '§§ 350.11, 384.06). 

Kanabec County Attorney. 

Question 

1. Can the auditor who uses his own car charge mileage at the rate of 

five cents per mile to and from said meeting or should such charge be made 
merely on the basis of railroad or bus transportation? 

Answer 

Mason's Minnesota Statutes of 1927, Section 824, provides : 

liThe county board of each coun ty shall audit and if found correct. 
allow duly itemized and verified claims of the county auditor for adual 
and necessary expenses incurred and paid by him in attending any 

meeting called by the Minnesota tax commission to confer in regard to 
assessments and' taxation." 

Accordingly. there may be no fiat charge of five cents per mile for 
the auditor's transportation to any such meeting. He must charge his 
"actual and necessary" traveling expense. 

If the auditor traveled in his own automobile, he would be limited by 
the provisions of Mason's Supplement 1940, Section 254-47, to a maximum 
mileage allowance of five cents per mile. That section establishes a maxi
mum only and does not alter the basis of actual expense provided by Section 
824, supra. 

Question 

2. We are also wonder ing whether or not your office has ever passed 
upon the question of the payment of the annual dues of the auditor to the 
Minnesota County Auditors' Association out of county funds. 

Answer 

We do not find that our office has previously passed upon the propriety 
of the county's paying the annual dues of its auditor to the Minnesota County 
Auditors' Associat ion, and we are aware of no sta tu te which would permit 
such payment. 

March 12, 1941. 

FREDERICK O. ARNESON, 
Special Assistant Attorney General. 

104-A-8 
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195 
County Auditor-Payment of claims-l\Jay pay claims allowed by Welfare 

Board without waiting 15 days-M40 §§ 646, 974-11; (MS41 §§ 878.09, 
393.01). 

Dakota County Attorney. 

Question 

Is it mandatory for the county auditor to hold up the payment of claims 
presented to and approved by the county welfare board fifteen days, as in 
the case of regular county claims which are approved by the county board 
of commissioners? 

Answer 

No. Mason's Supplement 1940, Section 646, which prevents the issuing 
by the auditor of an order in payment of a claim until fifteen days after 
8uch claim is allowed, r efers only to claims allowed by the county board. 
It would appear that the reason for such waiting period in part is to give 
either the county attorney or at least seven taxpayers the opportunity to 
appeal the board's decis ion. 

Pursuant to Mason's Supplement 1940, Section 974~11, the duty of 
administering funds for public ass istance r ests with the county welfare 
board and not the county board. Generally speaking, claims against the 
poor fund are allowed by such welfare board, and this office has previously 
held in an opinion to L. A. Wilson , County Attorney of Mahnomen County, 
that there is no statutory appeal from the decision of the welfare board. 
Of course the amount to be expended by the welfare board is limited as 
far as county funds are concerned by the amount contained in the budget, 
which is submitted by the county welfare board to such county board and 
approved by the latter. 

In this connection I merely mention the fact that all the members of 
the county board are now members of the welfare board, so a claim when 
allowed or disallowed by the welfare board has been considered by the 
member s of the county board of commissioners acting as part of the welfare 
board. 

October 16, 1941. 

196 

HAYES DANSINGBURG, 
Assistant Attorney General. 

126-A-64 

County Highway Engineer-May perform services without charge to city 
when ordered by county board. 

Chippewa County Attorney. 

Facts 

At the present time, a ll of the engineer s excepting the county engineer 
have left for some government work. The county engineer has very little 
work to do. The City of Montevideo n eeds part time engineering services 
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which the county engineer could very easily render under present circum
stances. The county board is perfectly wi11ing that the engineer should do so 
and is willing that whatever monies are paid by the city should go into the 
county treasury. 

Opinion 

I do not f eel that the statute should be so construed as to compel an 
officer to remain idle or to be paid for idling away his time. If the county 
engineer is willing to do engineering work for the City of Montevideo 
receiving no compensation in addition to his salary from the county, I do 
not think there could be any very serious objection if he performs engi
neering services for that city during his spare time, provided he is ordered 
to do so by the county board. If the City of Montevideo pays the county a 
reasonable amount for the services rendered to the city by the engineer, I 
think the county would have a right to receive it. Of course, the county 
engineer can receive no personal r emuneration for any work he may do for 
the city upon the order of the county board. 

July 16, 1942. 

197 

RALPH A. STONE, 
Special Assistant Attorney General. 

122-B-S 

County officials-Contracts-Interest in-Purchase of tax·forfeited land at 
tax sale-M27 §§ 990, 10305; (MS41 §§ 382.18, 620.04). 

McLeod County Attorney. 

Question 

Whether or not any county officials may legally purchase any real 
estate within the county in which they reside, where said property has been 
forfeited to the State for the nonpayment of taxes· •• " 

Answer 

Section 990, Mason's Minnesota Statutes 1927, referring expressly to 
county officials, their deputies and clerks, and Section 10305, Mason's Min· 
nesota Statutes 1927, referring generally to all public officials and their 
employees, are very sweeping in their prohibition. 

The general rule is that a purchase by one who conducts a sale is 
unlawful , 26 R. C. L., page 417. Public officials having to do with tax sales 
may not buy at such sales, Annt. 5 A. L. R. 969. 

In State v. Byhre, 137 Minn. 195, it was claimed that the statute (now 
Section 990, Mason's 1927 Statutes) should not be construed to make it 
illegal for a county official to be interested in a county contract unless the 
official is one who has to do with letting the contract or approving it. The 
Court, rejecting the assertions, said (page 198): 
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UThere is no room for the construction that it was intended to apply 
only to those officers who had official duties to perform in letting or 
approving the contract. The statute is plainly applicable to all county 
officials, their deputies and clerks. While the evil may be greater when 
the official has to do with letting the contract, we see no reason in not 
making the prohibition apply to all officials." 

The later case of the County of Marshall v. Bakke, 182 Minn. 10, deals 
with a different situation and suggests in relation thereto the neces'sity for 
a reasonable construction. The ca se, however , expressly states that the 
Byhre decision is neither criticized nor overruled. 

It is clear, therefore. that all county officials who have any part in tax 
sales, their deputies and employees, may not lawfully purchase at such 
sales. In view of the broad language in the s tatutes and the decisions men
tioned, it is, to say the least, very doubtful whether any county official or 
his deputies and employees who have no part in tax sales may buy at such 
sales. 

September 3, 1941. 

198 

J. A. A. BURNQUlST, 
Attorney General. 

90-B 

County Treasurer-Bond-County Board may designate surety-M40 § 969Sj 
(MS41 § 674.19). 

Houston County Attorney. 

Facts 

The county treasurer of Houston County was re-elected. He made 
arrangements for a surety bond through a local agent, but the county board 
refused to approve the bond so provided by him, and did approve or agree 
to approve a bond offer ed through another agent. 

The county treasurer takes the position that it is his privilege to 
furnish the bond for his office, and that he can furnish a bond with any 
surety company he chooses, and that the county board has no right to desig
nate who the Burety company shall be. 

Question 

Whether the county board has the right to designate the surety company. 

Answer 

Section 574.19, Minnesota Statutes 1941, being Section 9693, Mason's 
Supplement, 1940, provides as follows : 

"The several county and town boards ••• may allow the treas
urer of the municipality such reasonable sum, not exceeding the amount 
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herein specified, as may have been paid by him for such suretyship, to 
be paid out of the general revenue fund of the municipality. The officers 
required by law to approve such bill may first designate the surety 
company to be employed, if its charges be as low as those offered by any 
other responsible company," 

You will thus observe that the county board has the right to designate 
the surety. 

December 18, 1942. 

199 

RALPH A. STONE, 
Assistant Attorney General. 

450-B 

Judge of Probate-Salaries-Method. of determining on assessed valuation 
of property-M27 § 8707 ; M40 § 1993; (MS41 §§ 273.13, 526.12). 

Blue Earth County Attorney. 

Facts 

Section 8707 of Mason's Minnesota Statutes, 1927, provides for salaries 
of Judges of Probate in certain counties. Blue Earth County, following 
receipt of the figures of last census at the office of the Secretary of State on 
May 12, now has over 36,000 inhabitants, which would raise the salary of 
the Judge of Probate in this county, 

Question 

When the change in salary will take effect, and if in determining the 
salary the additional $50.00 for each one million dollars assessed valuation 
should include money and credits as well as real estate; and also if a frac
tion of a million doUars is coun ted a s a whole or if a pro r ata percentage 
of $50.00 would be used for said fraction. 

Answer 

Under Section 8707, Mason's Minnesota Statutes of 1927, the increase 
in salary would not become effective until next year, the annual salary for 
1941 having been already fixed. Said section provides that probate judges 
shall receive annual salaries based on the then last preceding state or 
national census and the then last preceding assessed valuation of real and 
personal property as fixed by the Minnesota State Tax Commission. 

Since the statute makes no provision for fractions or pro rata of each 
million dollars of assessed valuation, the allowance can only be $60.00 on 
each full million dollars of assessed valuation. 

The assessed valuation includes r eal property, personal property and 
monies and credits. Ther e will also have to be an adjustment made on 
homestead property, because Section 1993, Mason's Supplement 1940, under 
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class 3b and class 3c provides that for the purpose of determining official 
salaries, valuation of homes teads should be figured at 33% % on unplatted, 
and 40% on platted property. the same as it was figured prior to the passage 
of the homestead assessment law. 

July 18, 1941. 

200 

M. TEDD EVANS, 
Assis tant Attorney General. 

847-I 

Peace officer-Duties of "officer of the law" defined-Presence at public 
dances-M27 § 10170; (MS 41 § 617.50). 

State Division of Employment and Security, 

Opinion 

As to the proper construction of Mason's Minnesota Statutes 1927, 
Section 10170. The section reads as follows: 

flIt shall be incumbent upon the person to whom said permit is 
issued to have an officer of the law present at every public dance to be 
given or held thereunder during all the time said public dance is being 
held. In the case of a public dance to be held or given in a city, village 
or borough, said officer of the law shall be des ignated by the chief peace 
officer thereof. In all other cases said officer of the law shall be desig
nated by the sheriff of the county. In aU cases the fees and expenses 
of such officer of the law shall be paid in advance by the person to 
whom said permit ,has been issued. In case any person, not a public 
officer, shall be designated as such officer of the law, the person or 
persons to whom said permit has been issued shall be responsible for 
his acts and conduct and there shall be no liability for his acts and 
conduct on the part of the officer designating him under the provisions 
of this act." 

1. It is noted that the words "officer of the law" are used five times in 
this section. Is this "officer of the law" a public officer? 

"Officer of the law" has been defined to mean "peace officer." 29 W. & P. 
360. Our conclusion is that the "officer of the law" mentioned in Section 
10170, supra, is a public officer. A public officer, as such, is not the employee 
of any private person or entity. A public officer owes no obligation of loyalty 
to any individual as such. His r esponsibility and loyalty is owing to the 
public or, all of the people. 

An opinion was rendered April 25, 1936, by this office, wherein it was 
held that the proprietor of a dance hall could not be appointed an officer 
of the law under this section. Neither could an employee of the proprietor 
of the dance hall be appointed such officer of the law. The reasons assigned 
for the conclus ions were that the interests of the proprietor and the interests 
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of the public might be inconsistent, and in the performance of his duty the 
officer must he free from Bny consideration other than that of the public. 

The opinion of January 28, 1938, is inconsistent with this one. It is 

hereby superseded. 

2. What is the meaning of the words "any person, not a public officer," 

in the last sentence of the quoted section? 

It is our opinion that this must be considered as if it read : "In case 
any person, not having any official position at the time of his selection, shall 

be designated as such officer of the law, •• -." The only significance of 

the last sentence in the section is that when a person, not having any official 
status at the time he is selected, is designated as a special officer to serve 

only in the capacity mentioned in the section, the officer making the desig

nation shall have no liability either by statute or common law, such as might 

follow if this sentence had not been inser ted in the sect ion. If the penon 
designated was a deputy sheriff at the time of his designation to this special 

duty, then the last sentence of the section does not apply to him. But, in 

either event, he is a public officer. 

3. Of what significance is the fact that the quoted section requires 

the proprietor of the dance han to pay the fees and expenses of the officer 

of the law? 

None. The law requires the performance of many duties on the part of 
public officers, especially sheriffs, at the instance of a citizen. The citizen 
pays the f ees f or the service. It is t he duty of the officer under the law to 
act, but the citizen has no power of direction over the officer. The law 
directs him. As an example, the citizen delivers to the sheriff an execution 
which r equires the sheriff to levy upon the property of the judgment debtor 
not exempt from execution. If the citizen directs the sheriff to levy upon 
property which is exempt from execution, the sheriff has no obligation to 
follow his direction, and, in fact, it is the sheriff's duty not to follow such 
direction of the citizen because the law forbids. The duties performed by the 
officer are such as the law requires. The citizen has no control. 

4. Neither has the proprietor of the dance hall any authority to dis
charge the officer of the law, and he has no power to nominate. His sugges
tions have no binding effect upon t he appointing power. Irrespective of what 
the practice may be in certain localities, it is our opinion that this is the 
proper construction. The statute cannot be repealed by practice not author
ized. 

6. The question is submitted whether the proprietor of the dance hall 
has any authority to control the officer of t he Jaw. 

Our conclusion is that he has not. The mere fact that he is responsible 
for the conduct of the officer mentioned in the last sentence of the section
one who was not a public officer at the time of his des ignation - does not 
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give him any power of direction. I t is an obligation tha t the proprietor 
voluntarily assumes by becoming such proprietor. 

December 24, 1942. 

201 

J . A . A. BURNQU IST, 
Attorney General. 

802-A-1S 
81S'. - I 

Police-Civil Service-Part-time s pecial officer-Power of Commission to 
employ. promote, discharge and s uspend police officers-M40 §§ 1933-52, 
1933-630; (MS41 §§ 419.05, 419.15). 

St. Louis Park Village Attorney. 

Facts 

On October 1, 1937, by r esolution of t he Village Council , a Police Civil 
Service Commission was created in t he Village of St. Louis Park, pursuant 
to Chapter 299, Laws of 1929. Thereafter the Commission a ppointed by the 
Council adopted its rules, wherein the police service of the village was divided 
into the following class ifications: Chief of Policej Patrolman ; Special Patrol
man (traffic); Special Patrolman (part time). On February 28, 1938, the 
Village Council adopted a r esolution in which it determined what individuals 
were in the police service of the Village on October 1, 1937. and holding the 
respective offices of Chief of Police, Patrolman, and Specia l Officer. A certi
fied copy of this r esolution was filed with t he Civil Service Commiss ion and 
acknowledged by its Secretary. 

On June 20, 1938, the Civil Service Commission minutes show that it 
"discarded" its former r ules and adopted a new set of rules which provided 
for the following classifications only: Police Chief and Police Patrolman. 
There is nothing in the minutes or no rules to indicate the intention of the 
Commission with respect to t he status of special patrolmen in the police 
service as of the date of adoption of t he new rules. 

One of the meJ.l who was employed as a special patrolman, part time, 
from October 1, 1937, has been contin'.lOus ly employed as a patrolman on a 
part time basis s ince that time. There have been no examinations conducted 
f or t he position of part time patrolman but t here have been two examinations 
for the pos ition of patrolman, one to select an additiona l officer provided for 
by the vi1lage council and one to fill a vacancy caused by death . 

The applicant who ranked highest on the last examination now claims 
that he should be employed as a part time patrolman in place of the indi
vidual who was in the police ser vice as a part time patrolman at the time 
the Civil Service Commiss ion was appointed and who has continued as such 
since that time. 
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Question 

Whether this parL time officer is entitled to civil service s tatus under 
Laws 1933, Chapter 197, or whether he may be r eplaced by another who has 
taken the examinations? 

Answer 

Laws 1933, Chapter 197, Section 17, now found in Mason's Supplement 
1940, Section 1933-63a, r eads as follow s : 

" Any police officer regularly employed at the time of the crea tion 
of the civil service commission shall automatically come under the juris
diction of the civil service commission." 

If the part time offi ce r was a regular employee at the time the civi l 
service commission was created, he is entitled to a civil service status, and 
should not be r epluced by another who has taken the examinations. 

Question 

Did the commission have the right to abolish the class ification of '4Spe_ 
cial Officer (part time)" in t he absence of actua l abolition of employment 
of part time s pecial officers by the Village Council? 

Answer 

No, not to the detriment of the s pecia l office r working s ince October 1, 1937. 

October 20, 1941. 

202 

EDWARD J. DEVITT, 
Ass istant Attorney General. 

786-E-2 

Police-Civil Service-nemoval of police officers and employees under the 
provis ions of Laws 1929, Chapter 299. as amended by Laws 1933, Chapter 
197- L 29, C 299; L 33 C 197; (MS41 §§ 419.01 , 419.16, 419.16, 419.17, 
419.18) . 

Golden Valley Village Attorney. 

Facts 

The Village of Golden Valley adopted civil service for its police force 
and inaugurated such syst em on January 1, 1941, in accordance with the 
police civil service law. Sometime prior to January 1, 1941, but after the 
adoption of the r esolution creating the civil ser vice commission, all police
men of the village were notified in writing that they were purely temporary 
employees and that they would serve subject to a probationary period before 
r eceiving civi l service status . 
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It appears that one uX" contends that he was blanketed in because he 
was a member of the police force at the time the civil service r esolution was 
adopted. You ask our view. 

Opinion 

Mason's Supplement 1940, Section 1933·63a, states: 

"Any police officer regularly employed at the time of the creation 
of the civil service commission shall automatically come under t he juris
diction of the civil service commission." 

This provision was made a part of the law by Laws 1933, Chapter 197. In 
an opinion dated May 16, 1938, i t was held that by this amendment the legis
lature intended taking from the commission the power to summarily remove 
employees of police departments who are regularly employed at the time of 
the establishment of s uch a commission. We concur in such opinion. 

If "X" was regularly employed at the time the civi l service commission 
was created, then be is entitled to civil service status and the notice in writ
ing that he was a temporary employee working subject to a probationary 
period was without legal effect. 

October 8, 1941. 

203 

EDWARD J . DEVITT, 
Assistant Attorney General. 

785-E-2 

Register of Deeds-Bond-Liability on bond after death of regis ter- M27 § 
897; M40 § 659; (MS41 §§ 375.08, 386.33). 

Traverse County Attorney. 

Facts 

It appears that your r egister of deeds has just passed away. He had a 
chief deputy who is now acting as incumbent of the office until a successor 
shall have been appointed pursuant to Section 659, Mason's Supplement 1940. 
That section provides for the filling of a vacancy in the office of the regis ter 
of deeds by appointment of the county board and it further provides: 

uWhenever such vacancy occurs in any of the offices hereinbefore 
mentioned in which office there is a chief deputy or first assistant, then 
the said chief deputy or first assistant is empowered and authorized to 
perform all the duties and functions of the said office until such time 
as the same is filled by appointment by the said county board!' 

Question 

Assuming that the County Board does not fill the vacancy at once and 
further assuming that the office of the r egister of deeds is conducted by the 
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deputy register of deeds, would the bond of t he deceased register of deed. 
afford protection? 

Answer 

In this connection you call attention to Section 897, Mason's Minnesota 
Statutes 1927, the last sentence of which provides that "registers s hall be 
r espons ible for the acts of their deputies and may revoke their appointment 
at pleasure." 

Your question should be answered in the negative. The bond of the 
deceased register of deeds would not continue in force so as to make the 
surety liable for acts which may be committed by the temporary or de f acto 
successor of the deceased register after t he death of the latter . Many reasons 
might be assigned for this opi nion. One reason which is quite conclusive is 
this: the bond of the register of deeds is conditioned ilif the said principal 
shall faithfully and impartially in all things, during his continuance in office, 
perform the duties thereof * * *." Thus the language of t he bond itself 
limits its effectiveness to the time the principal continues in office. It cannot 
be enlar ged or extended so as to make the surety's liability extend beyond 
the time stipulated and agreed upon in the contract. The surety cannot be 
held liable for anything occurring after the death of the principal because 
it did not agree to assume any such liability. 

June 22, 1942. 

204 

RALPH A. STONE, 
Special Assist ant Attorney General. 

378-A-2 

Register of Deeds-Chattel mortgages-Conditional sales contracts-SaUe
tied by duplicate satisfaction delivered and filed- (MS41 §§ 511.08, 
611.18) . 

Mower County Attorney. 

Question 

You call attention to the opinion of the Attorney General dated Novem
ber 19, 1929, published in the 1930 Report as Opinion No. 138, and inquu-e 
whether the ruling therein has been changed. 

Answer 

The writer of that opinion said t hat in his opinion the exclusive method 
for satisfact ion of such lien is as provided in the statute. The opinion has 
not been reversed. 

Upon reading these statutes you will observe that the positive duty on 
the part of the mortgagee exists when the chattel mortgage or conditional 
sales contract debt has been paid to execute a satisfaction in duplicate. One 
of the duplicat es is delivered to the owner. One is filed with the Register of 
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Deeds at the expense of the mortgagee. In respect to chattel mortgages , the 
mortgagee is liable to treble damages for his failure to follow the statute. 

The satisfaction on the margin of the r ecord in the office of the Register 
of Deeds, that is, the chattel mortgage index, is not authorized by law. Doubt
less if the signature of the mortgagee were proven it would operate as an 
estoppel against him, but i t would not relieve him from the penalty which 
the statute imposes in Section 511.08 if damages were suffered. 

The Register of Deeds should conform to the law and insis t that chattel 
mortgages be satisfied in the manner which the law prescribes. 

December 22, 1942. 

205 

CHARLES E. HOUSTON, 
Ass istant Attorney General. 

373-B-6 

Rel'ieter of Deeds-Filing Deputy Sheriff's appointment~uch appoint~ 
menta need not be recorded-County liable for Register of Deeds' fees 
for filing appointment-M27 §§ 917, 979, 7002(6); (MS41 §§ 357.t8, 
382.08, 387.14). 

Dakota County Attorney. 

Question 

1. When the Sheriff of Dakota County appoints a special deputy sheriff 
and the appointment, together with the oath, is handed to the Register of 
Deeds, pursuant to Section 917, Mason's Minnesota Statutes 1927, is it oblig
atory on the part of the Register of Deeds to record the said appointment 
and oath in addition to filing the same? 

Answer 

1. No. The statute (Section 917, Mason's Minnesota Statutes 1927) 
requires the appointment and oath to be filed. ]t does not r equire that the 
same be recorded. 

Question 

2. What fee is the Register of Deeds ent it1ed to charge for performing 
the work required to be done by Section 917, Mason's Minnesota Statutes 
1927, in either filing or r ecording the appointment and oath of the special 
deputy sheriff? 

Answer 

2. Ten cents (lOc) . Section 7002, Mason's Minnesota Statutes 1927, 
subsection 6. 
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Question 

3. Who is responsible for the payment of the Register of Deeds' fee 
in the above instance, and does this fee have to be paid in advance? 

Answer 
3. The county. Mason's Minnesota Statutes 1927, Section 979. The fee 

does not have to be paid in advance. 

This opinion is written on the assumption that the compensation of the 
Register of Deeds of your county is not fixed by any law having local appli
cation thereto. I have not been able to find any such law. 

August 81, 1942. 

206 

RALPH A. STONE, 
Assistant Attorney General. 

373-B-10,lf ;., 

Register of Deeds-Liens-Exhibiting old age assistance-Modifying opin
Ion of August 31, 1942-18 USCA § 61e. 

Kittson County Attorney. 

Opinion 

As to the right of a register of deeds to furnish a list of old age assist
ance liens on file in his office. 

The federal law, known as the Hatch Act, Title 18, U.S.C.A., Section 6le, 
provides as follows: 

uSection 6le. List of benefit recipients; furnishing. 

lilt shall be unlawful for any person for political purposes to furnish 
or to disclose, or to aid or assist in furnishing or disclosing, any list or 
names of persons receiving compensation, employment, or benefits pro· 
vided for or made possible by any Act of Congress appropriating, or 
authorizing the appropriation of, funds for work relief or relief pur· 
poses, to a political candidate, committee, campaign manager, or to any 
per son for delivery to a political candidate, committee, or campaign 
manager, and it shall be unlawful for any person to receive any such 
list or names for political purposes. Aug. 2, 1939, 11:60 a.m. E.S.T., 
C. 410, Section 6, 63 Stat. 1148." 
This statute is plain upon its face and it must be observed and followed. 

There is grave doubt as to the validity of the federal law as applied to 
other than federal elections, but I would not advise a person to violate the 
terms of the act in order to make a test of the question of t he power of the 
federal government to reaeb out and control state elections. 

September 23, 1942. 

RALPH A. STONE, 
Assistant Attorney General. 

621-P-4 
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207 
Register of Deeds-Recording-Acknowledgments in foreign state--Notary 

having no seal-Certificate of secretary of s tate as to official character 
of notary-Deed may be recorded- M27 §§ 6977, 6978; (MS41 §§ 358.22, 
358.23). 

Koochiching County Attorney. 

Facts 

A deed which was executed in Michigan has two witnesses. It was exe· 
cutcd in all respects in accordance with the laws of Minnesota, except that 
the notary public who took the acknowledgment did not affix a seal. In 
Michigan, notaries public do not have seals. There is attached to the deed a 
declaration of the secretary of state of Michigan that the person who acted as 
notary and took the acknowledgment was then actually such notary under 
the laws of Michigan, and her signature is authenticated. 

Opinion 

Mason's Minnesota Statutes 1927, Section 6977, provides that acknowl
edgments of deeds may be taken in any part of the United States by a notary 
public. Section 6978 provides that jf the acknowledgment is taken before a 
notary of a foreign state and such officer has no seal, the acknowledgment 
shall be accompanied by a declaration, such as is attached to the deed in 
question; that an acknowledgment accompanied by such a certificate of the 
secretary of state shall be sufficient. 

Therefore, this deed is in all respects executed in accordance with the 
laws of Minnesota. In answering your inquiry with respect thereto, it is my 
opinion that it may be r ecorded by the register of deeds j that a certificate 
that it is executed in accordance with the laws of Michigan is not necessary. 

Had the execution of the deed been different in any other r espects not 
covered by Section 6978 - for instance, the lack of two witnesses - it would 
be necessary to obtain the certificate that the deed was executed in accord
ance with the laws of Michigan. 

RALPH A. STONE, 
Special Assistant Attorney General. 

July 30, 1942. 373-B-9-a 

208 
Register of Deeds-Recording-Deeds-Embracing several parcels-' Vhether 

eligible to record when taxes unpaid on one parcel-M27 § 2211; (MS41 
§ 272.11). 

Traver se County Attorney. 

Facts 

A deed conveying several parcels of land, on one of which taxes have 
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not been paid, has been presented to your county auditor for his endorsement 
as to taxes as a preliminary to the record thereof in the office of your register 
of deeds. 

Question 

Whether or not the auditor may make the notation "Taxes paid and 
transfer entered" on this deed, excepting therefrom the one parcel on which 
taxes are unpaid. 

Answer 

The pertinent statutory provision is Mason's Minnesota Statutes of 1927, 
Section 2211. It r eads: 

" When a deed ••• is presented to the county auditor for trans
fer, he shall ascertain from his records if there be taxes due· •• or 
in case no taxes are due, he shall transfer the land upon the books of 
his office, and note upon the instrument, over his official signature, the 
words, 'taxes paid and transfer entered ' ••• and, unless such state
ment is made upon such instrument, the Regis ter of Deeds * * * shall 
refuse to receive or record the same * * •. " 

A violation of this section by the register of deeds is made a gross 
misdemeanor. 

It is true that the case cited by you, State ex r eI. v. Weld, 66 Minn. 219, 
dealt with a conveyance which described several lots on which taxes were 
unpaid. The relator sought by mandamus to compel the auditor to endorse 
the conveyance Utaxes paid and transfer enter ed," and was not successful. 
You suggest that this decision does not prevent the auditor from making the 
statutory endorsement as to the parcels on which taxes have been paid, and 
excepting t herefrom pRJ'eels on which they have not been paid. 

We do not believe the court's ruling in this case can be limited in the 
manner you indicate. On pages 221 and 222 the court said : 

"This doctrine applies to all the description or parcels in the deed 
or instrument, a nd not to any particular part or separate parcel. The 
notation (the county auditor's) on the deed or ins trument must be to all 
the description t he rein as a whole. and not to any particular portion, 
where the delinquent unpaid tax is upon a ll of such premises, whether 
taxed separately or as an entirety." 

Previous opinions of thi s department arc in harmony with this view. 
In Opinion 127, Atty. Cen. Rep. 191 8 (February 7, 1918 (373B-9-e», it 
appeared that a deed for 5,000 acr es had been sent to a register of deeds 
late in December for recording. It was immediately referred to the auditor 
and treasurer f or their certificates. The auditor noted that taxes on one 
forty had not been paid. The perSQfl presenting the deed was notified, and 
thereupon asked that it be recorded without the payment of taxes on this 
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40 acre tract. The register of deeds was advised not to accept it for r ecord 
and told t hat he could not disregard the statutor y provision "which is pos i
tive in its terms." 

In an opinion rendered t he Hennepin County Attorney. Op. 13, 1929 
(393B-9-e ), it appeared that a deed conveying five separate tracts of land 
bad been r ecorded with the r egister of deeds. It subsequently developed 
that one of the t racts conveyed was registered land. The grantee then asked 
to have the deed filed with the registrar of titles. The question arose as to 
the right of the auditor to certify as to the payment of taxes on the r egis
tered tract only. so as to enable the register of deeds to record it, and was 
answered in the negative. The opinion cited State ex r eI. v. Weld, supra, 
and stated : 

"The inter est of the state in having taxes paid requires that the 
statute providing for those cer t ificates before a deed may be recorded 
should be s trictly construed in f avor of the state." 

According ly your inquiry is answered in the negative. The auditor 's 
notation mus t be as to all the parcels described in the conveyance, and not 
as to a part of them in order to entitle the instrument to record. 

December 9, 1941. 

209 

ROLLIN L. SMITH, 
Special Assistant A ttorney General. 

373-B-9-e 

Registrar of Titles--Torrens System-Correction or record-Petition to court 
necessary-(MS41 § 608.71). 

Benton County Attorney. 

Facts 

A number of years ago, the title t o sever a l tracts of la nd owned by the 
same owner was regist ered. All proceedings were properly had and judg
ment entered. A cer t ificate was issued in t he name of the adjudicated owner . 
Thereafter , he sold two tracts and new certificates were issued to t he pur
chasers and a retention certificate was issued to the original owner for the 
balance that he still owned. This last mentioned cer tificate failed to include 
a tract two rods in width which had at times been used as a roadway. 

Now the purchaser of adjoining land, which is unregister ed, has pur
chased the two-rod strip from the or iginal owner and has been g iven a deed 
thereto, but the Register of Deeds advises that he cannot record the deed and 
cannot issue a new certificate to this t wo rods of registered land until the 
old certificate has been returned to him for cancellation. The old certificate, 
however, does not contain this description, a n error apparently having been 
made by a former Regis ter of Deeds in issuing the original certificate. 
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Opinion 

In our opinion it will be necessary for the owner to secure an order of 
the court to correct the situation. He should proceed pursuant to the provi
sions of Minnesota Statutes 1941, Section 508.71, which reads in part as 
foHows: 

UNo erasure, alteration, or amendment shall be made upon the 
register of titles af ter the entry of n certificate of title or of any memo
rial thereon, and the attestation of the same by the registrar, except 
by order of the court. A registered owner or other person in inter est 
may, at any time, apply by petition to t he court upon the ground that 
••• any efror or omission was made in entering a certificate or any 
memorial thereon, or on any duplicate certificate; ••• or upon any 
other r easonable ground; and the court may hear and determine the 
petition after notice to all parties in interest, and may order the entry 
of a new certificate, the entry or cancelation of a memorial upon a cer
tificate, or grant any other relief upon such terms, requiring security 
if necessary, as it may consider proper; * * *." 
I would not feel that the registrar of titles can issue a new certificate 

containing the correct description without an order of the court correcting 
the r ecord. You might cons ider asking the r egistrar of titles to stand the 
expenses, or part of the expenses, in view of the fact that it was his error. 

Sepwmber 3, 1942. 

210 

RALPH A. STONE, 
Assistant Attorney General. 

374-J 

Sheriff-Fees-Criminal cases-lnsane cases-Juvenile cases- (MS41 §§ 
260.29,350.11,387.11,387.18). 

Rice County Attorney. 

Opinion 

The sheriff's compensation in Rice County is controlled by the sheriff's 
general salary law, being Section 387.18, et seq., Minnesota Statutes 1941, 
and the sheriff 's mileage s tatute, Section 350.11, Minnesota Statutes 1941. 
Under these statutes, the sheriff's salary is in full for his services in serving 
an insane warrant and conveying the patient to the s tate institution. This 
applies to insane, feebleminded and inebriate cases. In such cases, the sheriff 
receives mileage at seven cents per mile (Minnsota Statutes 1941, Section 
350.11) and also receives his actual disbursements for travel, board and 
lodging of himself and the patient and his authorized a ssistants paid on the 
order of the probate court. 

As to juvenile cases, it cannot be held that the sheriff is entitled to any 
fees because his services for the county are cover ed by the general salary 
act above referred to. It is my opinion that Laws 1941, Chapter 158, Section 
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4, being Minnesota Statutes 1941. Section 260.29, did not modify or change 
the sheriff's compensation provided for under t he general salary law. Ex
penses incurred by the sheriff in juvenile cases should be audited and ordered 
paid by the probate court. As to the mileage rate of the sheriff in juvenile 
cases, that is - whether it is seven cents per mile as provided by Section 
350.11, Minnesota Statutes 1941, or five cents per mile as provided by the 
1941 law - is difficult to determine. It was held under date of August 6, 
1941, in an opinion issued by this office t hat the sheriff's mileage r ate for 
services r endered upon order of the juvenile court is five cents per mile. 
This mileage should be approved and ordered paid by the probate judge. 

The sheriff is not entitled to charge his county f or the service of sub~ 
poenas in criminal cases. He is entitled to be paid mileage at the rate fixed 
by the county board, which, I understand, in your county is seven cents 
per mile. 

October 21, 1942. 

211 

RALPH A. STONE, 
Assis tant Attorney Gener al. 

390-A-ll 

Sherilf--Fees-Execution sale of real estate--Sale to judg ment creditor
Sheriff entitled to percentage of amount bid. 

Rice County Attorney. 

Facts 

The Sheriff of Rice County recently sold a tract of real estate at a sale 
pursuant to an execution. The judgment creditor purchased the real estate, 
and thus ther e was no cash handled by the Sheriff. 

Question 

I s the Sheriff entitled to charge fees as provided by Section 6993 (6), 
Mason's Statutes , or is he only entitled t o the fees provided by Section 6993 
(8 )? And further , would it make any difference whether the purchaser paid 
cash to the Sheriff - that is , if someone besides the judgment creditor pur~ 

chased the r eal estate at the execution sale? 

Answer 

I r espectfully r ef er you to the case of Sharvey v. Central Vermillion Iron 
Company. 67 Minn. 216. I n t hat case our Court passed upon t he question you 
ask. The syllabus in the case reads: 

"When a sheriff levies an execution and sells the property, the exe
cution creditor being the purchaser. it is a collection of the amount of 
the bid within the meaning of 1878 G. S., Chap. 70, Sec. 11, a llowing 
sheriffs a percentage f or collection on executions." 
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The Court held that the sheriff was entitled to a percentage on the 
collection in such cases. The 1878 statute referred to reads substantially the 
same as the statute today. I think a full answer to your case is contained 
in the case cited. 

June 24, 1942. 

212 

RALPH A. STONE, 
Special Assistant Attorney General. 

390-C-ll 

Sher iffs-Fees-Juvenile court matters-M40 § 264-47 ; L 41, C 168 § 4j 
(MS41 § 260.29). 

Goodhue County Attorney. 

Facts 

Mason's Supplement 1940, Section 264-47, sets the maximum mileage 
to be paid sheriffs and deputy sheriffs at seven cents, and Laws 1941, Chap
ter 158, Section 4, provides for mileage not to exceed five cents per mile of 
witnesses and of officers serving notices and subpoenas ordered by the court. 

Question 

Whether the county may pay the sheriff more than 6c per mile in 
accordance with 254-47 for serving subpoenas and warrants or either of them. 

Answer 

Mason's Supplement 1940, Section 254-47, is the general mileage statute 
for state and municipal subdivision employees, and for sheriffs and deputy 
sheriffs. Laws 1941 , Chapter 158, r efers solely to juvenile court matters. 

Sheriffs acting under the provisions of Laws 1941, Chapter 168, are to 
be paid on certi fica tion by the judge of probate and that under this section 
such judge has no authority to certify mileage in excess of five cents per mile. 

August 5, 1941. 

213 

J . A. A. BURNQUIST, 
Attorney General. 

390-A-ll 

Sherifl'-Right to rent out rooms in residence of county iail-M27 § 10847; 
(MS41 § 641.01). 

Olms ted County Attorney. 

Facts 

The Sheriff resides with his family in the County Jail in the residence 
portion thereof. There are one or two extra rooms in this r esidence portion 
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and for the last forty years it has bee n the practice of the various sheriffs 
to r ent out these r ooms to private persons and collect rent ther ef or , which 
r ent is kept by the Sheriff. The County, however , furnishes the heat for 
these rooms. 

Considerable objection was made to this practice r ecently by a small 
group of boarding house and rooming house keepers. There has been no 
allowance made by the Sheriffs to the County in any way out of the r ents 
received by the Sheriffs. Apparently the practice has been acquiesced in by 
all of the County Boards, as well as the public, for the last forty year s, at 
least , and I believe that this situation is prevalent in other counties. 

Question 

As to the legality of this renting of rooms by the Sheriff and as to the 
powers of the County Comm iss ioners in this respect. 

Answer 

Section 10847, Mason's Minnesota Statutes of 1927, reads: 

"The county board of each county is authorized to construct and 
maintain at the expense of its county a jail for the safe keeping of pris
oners, and also, adjoining and connected therewith , a residence for the 
use of the sheriff." 

There is some reason for considering t he fact tha t the heat and light 
is furnished at county expense. We are of t he opinion that in the sound 
discretion of the board of county commissioners under the foregoing section 
of the statute, they may determine what is necessary for the res idence of 
the sheriff and his family. 

The county commissioners may restrict the use that can be made of a ny 
portion not necessary for the use of the sheriff and his family for res idence 
purposes; and if the remainder is rented out or used for any purpose, the 
rent and revenue therefrom should go to the county treasurer. 

April 4, 1941. 

214 

M . TEDD EVANS, 
Assistant Attorney Genera1. 

390-A-17 

Sheriffs-Fees-Tax warrants and citations-Personal property-(MS41 § 
367.09(23) ) . 

Fillmore County Attorney. 

Opinion 

I. 

It has been the holding of this office that the sheriff can collect r egular 
mileage and fees from each person who pays his delinquent personal property 
taxes to the sheriff holding either a warrant or citation, and that the amount 
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collected over and above the tax, pena lty and interest and clerk's fee belongs 
to the sheriff. See opinion of August 21,1941, (S90e-13). 

II. 

You also inquire as to the situation in a case where the sheriff attempts 
to collect per sonal property tax warrants or citations but makes no col
lection. 

A. In cases where no service is made, the sheriff's compensation is 
included in the amount allowed by the county board pursuant to Minnesota 
Statutes 1941, Section 357.09, Subsection 23. This section r eads as follows: 

"(23) For services in attempting the collection of personal tax 
warrants, such reasonable compensation as the county board shall 
allow· • • ," 

The word "warrants" has been interpreted by this office to include 
"citations" also. J gather from your letter that your county board allows 
7c per mile as compensation to the sheriff under this section. 

Of course, in a case where no judgment is entered, there are no fees to 
be taxed. Nevertheless, the sheriff receives compensation from the county at 
the mileage rate. 

B. In cases wher e the service of the citat ion is made but nothing is 
collect ed and judgment is entered, the services of the sheriff are also paid by 
the county and the allowance made to him pursuant to Section 357.09, Sub
section 23, supra . In such cases, there being a judgment entered, the amount 
of expense incurred by t he count y should be included and taxed as costs in 
the judgment, if the amount thereof can be justly determined. If the county 
allows compensation t o the sheriff pursuant to Section 367.09, Subsection 23, 
on a mileage bas is, the mileage pertaining to each citation should be ascer
tained, noted on the sheriff's return of the citation and taxed and included 
in the judgment. Please note opinion No. 76, Report of the Attorney Gen
eral for 1924, where it was held, HAlthough collection be not made, the 
sheriff's f ees for mileage travel, service, r eturn, etc., nevertheless , and in all 
cases, should be noted upon the original citation with his return of service, 
and the amount then should be included in the judgment entered." 

If the sheriff is allowed r easonable compensation at the rate of 7c per 
mile, then it is my opinion that such mileage should be taxed and entered 
in the judgment at the same rate. 

As intimated in your letter , there may be s ituations in which it may be 
difficult to determine just how much mileage is allocable to each warrant, 
but the sheriff should be able to justly allocate the mileage. 

It would seem to me, if the county is obliged to disburse money to the 
sheriff on a mileage basis for attempting collect ion of personal property 
tax warrants and citations, that in cases where service is made but col1ec
tion fails and judgment is entered the county should be allowed to include 
the amount of expenses to which it has been put by way of sheriff's mileage 
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on each warrant. Therefore, it is my opinion, assuming that the sheriff's 
compensation fixed for the period is 7c per mile. that it be computed and 
charged by the sheriff in proper cases in a just manner. No definite rule 
or formula for allocating mileage can be laid down. The sheriff must adjust 
and allocate his mileage as between several citations in a just and fa ir way. 

The ques tion is whether the sheriff's mileage to be included in the 
judgment should be computed at the rate of 7c per mile allowed by the 
county board or at the legal mileage rates allowed the sheriff for serving 
other papers. I think it would be more just to the taxpayer to include in 
the tax judgment only the amount actually disbursed by the county. The 
sheriff should collect h is mileage from other sources wherever possible and 
save the county a charge therefor, and he should not make a duplicate charge 
against the county for the same mileage for which he is otherwise com
pensated. 

When the sheriff has been paid mileage by the county, the a mount 
included in the judgment on that account, when collected, belongs to the 
county. 

October 21, 1942. 

215 

RALPH A. STONE, 
Assistant Attorney Genera1. 

390-C-13 

Sheriff's Fees-Traveling when return of not found is made-(MS41 § 
367.09). 

Chief Attorney, Veterans Administrat ion. 

Opinion 
In the matter of sheriff's fees for r eturn of not found. In an opinion 

of March 9, 1938, fol1 owing the Hne of previous opinions on the same subject. 
it was stated that a sheriff may not r eceive more than one dollar for making 
due and diligent search and inquiry and returning summons when a defen
dant cannot be found. 

Said opinion was based on Minnesota Statutes of 1927, Section 6993(18) , 
which provides t hat a sheriff is entitled to a f ee of one dollar for "making 
diligent search and inquiry and returning summons when defendants cannot 
be found ." 

That provision does not in my opinion contemplate that the sheriff 
shall travel about the county for the purpose of ascertaining the where
abouts of the par ty to be served. The words Hsear ch and inquiry" as used in 
said section should, I believe, be construed so as to r equire the sheriff to 
procure without necessarily being obliged to travel a reasonable amount 
of information on which to base his return. In the absence of a request that 
service be made on a defendant at some specific address, any traveling which 
the sheriff may do in making "search and inquiry" is upon his own respon
sibility. 
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However, Minnesota Statutes of 1927, Section 6993(24), provides: 

"For services not herein enumerated, the sheriff shall be entitled to 
the same fees as f or similar duties." 

Section 6993 does not enumerate services or mileage f ees in conneetion 
with a situation where the sheriff travels to make service upon a defendant 
on specific in f:. tructions by a party entitled to such service that it be made 
at a certain place and the defendant cannot there be found . 

In such circumstances it is my opinion that under the last quoted provi
sion the sheriff should be entitled to the same mileage as is allowed if service 
had been successfu1. 

In so far as any previous opinions on the aforesaid Section 6993 are 
inconsistent with the construction herein given, they are hereby superseded. 

August 8, 1942. 

216 

J. A. A. BURNQUIST, 
A ttorney General. 

390-C-10 

Village officials-Salaries-Assessed valuation-L 41, C 221; L 41, C 243; 
(MS41 § 415.04). 

Kinney Village Attorney. 

Facts and Question 

The 1941 Legislature passed legislation affecting the salaries of village 
offic ials, to-wit : Chapter 221 and Chapter 243, approved respectively on 
April 14 al}d April 16. I a ssume that the latter is the one which controls 
the salaries of all villages except those specifically exempted in the State 
of Minnesota. 

The village officer s in my village prior to the adoption of these laws 
were drawing a different salary than they would under the provisions of 
the laws above stated, and as a ll of them were in office at least from January 
I, 1941, until the time of the enactment of the above laws , what effect do the 
laws a s enacted have on their salaries? That is , does Chapter 243 change 
the salary schedule of village officers already in office and not simply those 
of future officials? 

Answer 

The above ques tion is answered in t he affirmative. 

Question 

Whnt is meant by the phrase "assessed valuation" as used in 
Chapter 243? Does this mcan thc full and true assessed valuation as 
placed by an assessor on property, or does it mean the valuation on 
which tnxes are levied, that is , on the 25, 33, 40 or 50% of the full and 
true value on which taxes are collected ? 
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Answer 

This means the valuation for taxation based on the 25. 33, 40 or 50% 
of the full and true valuation. Because of the homestead law it is subject 
to additional adjustment because the provis ions for class 3b and 3c of Section 
1993, Mason's Supplement 1940 provides : "For the purpose of determining 
salaries of all officials based on assessed valuation and of determining tax 
limitations and meeting bonded debt limitations, class 3b a nd class 3c 
shall he figured at 33 % % and 400/0." (That means they should be figured 
the same as if the homestead provisions for assessment had not been passed.) 

July 18, 1941. 

217 

M. TEDD EVANS, 
Ass istant Attorney General. 

469-A-l 

Welfare Board members-County-Membership fee in unofficial state organi
zation-Expenses of persons attending unofficial conferences not author~ 
ized by law unless directed as a duty by welfare board. 

Mower County Attorney. 

Facts 

The Minnesota State Conference of Social Workers is a s tate organiza
tion independent of any state agency. I ts members are those interested in 
social work. The conference holds several meetings a year, at which social 
welfare subjects are considered. The annual membership dues in the organi
zation are $3.00 per member. 

Questions 

1. Ilean the Welfare Board pay the $3.00 membership fee for any 
of its members or its executive secretary or its investigators who may 
wish to join the organization? 

2. IlCan the Welfare Board pay t he expenses of the executive 
secretary, members of the Welfare Board and investigators of the Wel
fare Board who attend the three day conference? II 

Answer 

The money disbursed by the county welfare board is rai sed by taxation. 
It is public money. It must be spent for public purposes. 

I fail to find that the law requires any of the persons mentioned to be 
members of this voluntary organization. Theref ore. it is not a legal duty 
of any of these persons to be member s thereof. If it were a legal duty. 
payment of the membership fee by the public would be justified. In the 
absence of the duty, payment of the member ship fee cannot be justified 
unless the law directs or authorizes the payment. 
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The same course of reasoning applies to the second question. U it is the 
duty of the persons mentioned to attend the conference, then the public 
should pay their expenses. If it is not the duty of the members to attend 
the conference, the public should not be burdened by the payment. Undoubt
edly the members of the legis lature know of the existence of this organi
zation and if the legislature considered that the public welfare would be 
promoted by requiring certain persons engaged in welfare work to attend 
the conference, it has that power to so require. Whether these persons shall 
attend such a conference is primarily 8 legislative question and until the 
legislature directs that as a matter of official duty such persons shall attend, 
it is optional with them whether or not they shall attend at their own 
expense for reasons which they consider good. 

March 27, 1942. 

218 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

125-A-64 

Welfare Board-Membera-County-Mileage-For use of car--Chapter 99 of 
Laws 1939, as making an exception to Section 254-47 of Mason'! Supp1e
ment I940-L 89, C 99; M40 §§ 254-47, 974-13; (MS41 § 350.11). 

Morrison County Attorney. 

Question 

Whether members of the county welfare board may, under Laws 1939, 
Chapter 99, Section 16, receive 7c per mile for the use of an automobile in 
the performance of their duties as members of the welfare board. 

Answer 

In our opinion your inquiry should be answered in the affirmative. 
Section 16 of said Chapter 99 reads as follows: 

"All county officers and their deputies or clerks shall be allowed 
all necessary traveling expenses incurred by them in the performance 
of the official duties of such office. If any officer, deputy or clerk shall 
use an automobile for travel in the performance of such duties, he shall 
be allowed and paid seven cents per mile for the use thereof." 

Mason's Supplement 1940, Section 974-13, pertaining to the compensa
tion of county welfare board members, reads as follows : 

"Except as herein provided in Section 1, Subdivisions (b) and (c) 
(§ 974-11 (b-c», the members of the County Welfare Board shall receive, 
in addition to any salaries they may receive from any other source, from 
the state or county or any municipality, the sum of $3 per day for time 
actually spent in transacting the business of the Board not exceed-
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ing, however, a maximum of twenty-five days a year. Members shall be 
reimbursed by the county for expenses actually incurred in the perfonn
ance of their official duties." 

Mason's Supplement 1940, Section 254-47, reads as follows: 

"The maximum amount which shall be paid by the State, any 
department or bureau thereof, or any county. city, village, town or 
school district, to any officer or employe except sheriffs or deputy sher
iffs, as compensation or reimbursement for the use by such officer or 
employe of his own automobile in the performance of his duties, shall 
not exceed five cents per mile. In case of sheriffs and deputy sheriffs 
the maximum amount so to be paid shall not exceed seven cents per 
mile." 

In an opinion of this office, dated October 13, 1937, it was ruled that 
the provision last quoted above was applicable to county welfare board 
members, and that their reimbursement was limited to the 6c a mile rate. 
However , this office has also ruled, in opinions dated May 16, 1933, and 
March 8, 1935, that Section 264-47 was not applicable when there were 
specific statutes to the contrary. The result was that county commissioners 
in counties operating under Mason's Minnesota Statutes of 1927, Sections 
656, 657, and 2051 were held entitled to a higher rate of reimbursement. 

Chapter 99 is a special law covering a specific subject matter in the 
counties to which it applies. It is a well established principle of statutory 
construction that the specific provisions of a statute control the general. 
See Dunnell's Minnesota Digest for 1927, Section 8970. The rule is thus 
stated in Rosenquist v. O'Neil & Preston, 187 Minn. 875, 245 N. W. 621, 
as follows : 

143. It is another case where two statu tes in pari materia, G.S. 1923, 
§4295, as amended, 1 Mason, 1927, id., and G.S. 1923 (1 Mason, 1927) 
§4319, are in literal opposition, and if possible a way must be found to 
harmonize and give them both effect. It is easily done by applying 
§ 4295 to the special issue there dealt with-the fact question whether 
the right to continued payments has ceased. The general language of 
§4319 is well satisfied by giving it effect upon all other cases, As 
between such statutory provisions, the special controls the general 
within the former's limited scope. Cohen v. Gould, 177 Minn. 398, 225 
N. W. 435; 6 Dunnell, Minn. Dig. (2 ed. & Supp.) § 8970." 

Furthermore, Section 254-47 was first passed in 1931 and amended in 
1933 and 1935. The first county weUare board statute went into effect in 
1937, and Chapter 99 was passed in 1939. In our opinion Chapter 99 is 
intended to specifically cover the compensation of county officers in all 
counties to which it applies. Section 16 uses the phrases "AU county officers" 
and "any officer." 

Our conclusion that it is intended t o cover the automobile traveling 
expenses of the members of the county welfare board is confirmed by Section 
12, the second sentence of which reads as follows: 
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"Provided, further, that the county commissioners who are not 
members of the county welfare board may participate in the meetings 
of the county welfare board in an advisory capacity, without voice, 
when such welfare board transacts business pertaining to old age assis
tance. The compensation of such ~embers of the county board to act in 
such capacity on the county welfare board shall r eceive in addition to 
any salaries they may receive from any other source the sum of three 
dollars per day for time actually spent while acting in such advisory 
capacity, on the welfare board and shall in addition thereto he entitled 
to mileage at seven cents per mile to and from such meetings while 
acting in such advisory capacity." 

September 29, 1941. 

WILLIAM W. WATSON, 
Special Assis tant Attorney General. 

125-A-64 

219 
Incompatible-City attorney and library board member are. 

City Attorney. Lake City. 

Facts 

The ci ty attorney is a member and secretary of the library board 
organized under the provisions of your city charter. The city attorney 
renders opinions to the city and to the library board. 

Question 

Are the two offices incompatible? 

Answer 

For a full discussion on the subject of incompatible offices, and a cita
tion of cases, see Dunnell's Digest, Section 7995, and the Supplements. It is 
there stated that 

Upublic offices are 'incompatible' when their functions are incon
sistent, their performance resulting in antagonism and a conflict of 
duty. so that the incumbent of one cannot discharge with fidelity and 
propriety the duties of both!' 

The test of incompatibility is the character and relation of the offices; 
that is, whether the functions of the two are inherently inconsistent and 
repugnant. 

In my opinion the offices of city attorney and member and secretary of 
the library board are incompatible. This is consistent with prior opinions 
of thi~ office in analogous s ituations. Opinion dated October 24, 1930, held 
the offices of village attorney and member of the park board incompatible. 
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Opinion dated December 4, 1931, held the offices of village attorney and 
member of the water, light, power and building commission incompatible. 

April 30, 1941. 

220 

EDWARD J . DEVITT, 
Assistant Attorney General. 

358-E 

Incompatible-Clerk of dis trict court-Deputy register of deeds and register 
of deeds-Deputy clerk of district court are not. 

Wadena County Attorney. 

Questions 

1. Are the offices of Clerk of the District Court and Deputy Register 
of Deeds incompatible? 

2. Are the offices of Register of Deeds and Deputy Clerk of the District 
Court incompatible? 

Answer 

The offices are not incompatible. 

September 25, 1942. 

222 

CHARLES E. HOUSTON, 
Assis tant Attorney General. 

358-B-l 

Incompatible-Probate Judge and Village Clerk are not. 

Chisago County Attorney. 

Opinion 

The offices of Vi1lage Clerk and Judge of Probate are not incompatible. 

November 30, 1942. 

223 

RALPH A. STONE, 
Assistant Attorney General. 

358-B-3 

Incompatible-School board member and village president-Sehool board 
member and officer of school depository bank are-M40 § 10305; L 41, 
C. 228 (MS41 § 620.04) 

Itasca County Attorney. 

Question 

Whether or not the pres ident of a village council may a lso hold the 
office of member of a school board in a school dis trict which embraces the 
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village; also whether or not the officer of a bank duly designated as a deposi
tory of school district fund s may lawfully hold the office of member of the 
school board of that district. 

Answer 

Both questions are answered in the negative. Previous opinions of this 
department are to the effect that the statutory duties of a member of the 
school board and the charter powers of a village pres ident are inherently 
such that the functions of the offices in question and the interest s of the 
constituencies represented by the village pres ident who is also a member 
of the school board may at times be incons istent and conflicting and are 
incompatible. Opinion December 13, 1939 (358F). You do not state under 
what law the village involved is organized. We assume it is operating under 
a law which provides that the village president is a member of the council. 

The law imposes absolute liabili ty on a school treasurer for the safety 
of the funds coming into his hands. The legislature has created an exception 
to this rule by authorizing the school board to des ignate a depository and by 
exempting the treasurer from liability if loss comes from acts of the bank 
so named: This exception is inoperative where the school treasurer is 
interested in the depository contract. School District No.1 v. Ailon, 173 
Minn. 428, 217 N. W. 496. Mason's Supplement 1940, Section 10305, as 
amended by Laws 1941, Chapter 228, which forbid s a public official's making 
contracts where he is interes ted, is applicable. The exception made by that 
section to the effect that where the designation is made by a two-thirds 
vote it is valid, has been held unconstit utional. Opinion November 13, 1933. 
The exception made by the 1941 amendment to the effect that where the 
designation is made by unanimous vote, and a school board member is a 
shareholder, but not an officer, of the depository bank has not as yet been 
passed upon by us. It can have no application to your case because the 
school board member in question is an officer of the bank. 

Consequently you are advised that an officer of a bank, which bas been 
designated as a depos itory of school district funds violates Mason's Supple
ment 1940, Section 10305 as amended if he assumes the office of member 
of the school board which designated the depository. 

ROLLIN L. SMITH. 
Special Assistant Attorney General. 

October 13. 1941. 368-F 

224 
lncompatibl~chool director and county welfare board member are not. 

Commissioner of Education. 

Question 

Whether or not the offices of school board director and member of the 
county welfare board are incompatible. 
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Answer 

Your inquiry is properly answered in the negative. We are unable to 
see how any antagonism can r esult from the efforts of one person to dis
charge the duties of both of these offices at the same time. There is no law 
expressly f orbidding a school director from also serving as a member of 
the county welfare board. Consequently t he test is, are the two offices 
incompa t ible? We do not believe they are. 

May 28, 1942. 

225 

ROLLIN L. SMITH, 
Special Assis tant Attorney General. 

358-F 

Incompatible-School dis trict clerk and village assessor are not. 

Redwood County Attorney. 

Question 

Whether the office of village assessor and clerk of the eommon school 
district are incompatible. 

Answer 

W e cannot see that the clerk of the common school district has any 
addi t ional duties which would put him in a different class than the other 
members of the school board, and therefore the clerk of the common school 
district is not incompatible with the office of the village assessor. 

M. TEDD EVANS, 

July 31, 1941. 

226 

Assistant Attorney General. 

858-F 

Incompatible - Street commissioner and member of board of education in 
same municipality are not. 

Deputy Commissioner of Education. 

Question 

Whether or not the s treet commissioner of a municipality may hold an 
elective office in that municipality, t o-wit: member of the school board. 

Answer 

Categorically, this ques tion is answered in the affirmative. The con
stitution prescribes the qualifications a person must possess in order to hold 
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public office in this state. Article 7, Sections 1 and 7. It is beyond the power 
of the legislature to add to or take from the qualifications thus fixed. Conse
quently. a person holding the office of s treet commissioner in a municipality, 
if otherwise qualified, is eligible to be a candidate for member of the board 
of education of that municipality, and if elected may qualify. and exercise 
the functions of that office. Whether or not such a person would automati
cally forfeit his employment as street commissioner by so doing, is another 
question. 

In the absence of any s tatement by you as to the duties of the street 
commissioner, we cannot say that any antagonism would result from the 
efforts of one person to discharge the duties of both positions. Ordinarily 
a street commissioner is charged with the duty of maintaining the city's 
streets and keeping them in a passable condition. It is difficult to see wherein 
a conflict of duty would result in the discharge by an employee of a city 
charged with the care of the city's streets of the duties of member of the 
board of education. 

However, there is nnother phase of this question which requires consid
eration, and that is the city's charter, or the law under which it is organ
ized. No reference is made in your letter to any particular city. There are 
at least seven different kinds of cities and villages in Minnesota, each 
possessing different powers, and each governed by different laws. An 
examination of the charter, or the law under which the municipality you 
have in mind was organized, should be made. Absent any provis ion forbid
ding the appointment of an officer of that city to any employment therein, 
or some s imilar provis ion, then the street commissioner would not forfeit 
his position by assuming office as member of the school board. 

In such a situation the question of whether or not the street commis
sioner could continue his employment would rest with t he appointing authori
ties, normalIy the council, subject of course to charter provisions. 

June 2, 1941. 

227 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

368-F 

Incompatible-Vi11age assessor and member of planning commission are 
not- M40 § 1933-68, et seq.; (MS41 § 471.26, et seq.). 

Village Attorney for Golden Valley. 

Question 

Whether the offices of village assessor and that of a member of the 
village planning commission are compatible. 

Answer 

The governing body of any village is empowered by Mason's Supple
ment 1940, Sections 1933-68, et seq., to carryon city planning activities. 
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By Section 1933-74 id. such governing body is authorized to create or dis
solve a planning commiss ion of res ident citizens, I' • •• to be advistory to 
that body. which commission when established, shall have the power to 
carryon the duties conveyed to the municipality hereunder, under direction 
of the city or village council * ••. " 

In other words, such a commission is largely a board of r ecommendation. 
It acts pursuant to the council 's directions . The actual power resides in the 
council. We fail to see wherein t he duties of an assessor, which are largely 
made up of assessing property for the purposes of taxation, confl ict with the 
duties of a member of the planning commission, which are advisory. Neither 
s its in r eview on the other. 

Accordingly you a re advised that the two offices mentioned are not 
incompatible, and may be held by one person at t he same time. 

March 10, 1942. 

228 

ROLLIN L. SMITH, 
Special Ass istant Attorney General. 

358-E-2 

Incompatible-Village president a nd deputy s heriff are-M27 § 916; (MS41 
§ 387.13). 

Village Attorney. Sherburn. 

Facts 

The deputy sheriff who is compensated by f ees but receives no salary 
from the county, has filed as a candidate for president of a village council. 

Question 

Whether or not the two offices are incompatible. 

Answer 

In 1909 th is office ruled t hese two offices were incompatible, the opinion 
being based on a provision in Revised Laws 1905, Section 558, reading: 

"Nor shall a ny s heriff or deputy sher iff be eligible to any other 
lucrative civil office. except vil1age or city marshal." 

This same provision a ppears in Mason's Minnesota Statutes of 1927, 
Section 916, and is still in effect. The office of village president is a lucrative 
civil office. You are there Core adv ised t hat by virtue of the statutory provi
s ion quoted a deputy s heriff may not lawfully assume the office of village 
pres ident. If he does so he exposcs himself to a penalty of $50. The deputy 
can, nevertheless, be a candidate fo r village office, but if elected he should 
resign as deputy sheriff before qualifying for village president. 

ROLLIN L. SM ITH, 
Special Assistant Attorney General. 

November 29, 1941. 358-A-5 
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229 
Incompatible-Vi llage recorder and town clerk are not- M27 §§ 1049, 1068; 

(MS4 1 §§ 366.01 , 367.16) . 

Big Stone Coun ty Attorney. 

The ques tion arises as to whether or not the office of town clerk and village 
recorder in a village s ituate within the same township nre incompat ible. We 
have heretofore held t hat a village recorder may hold the office of town 
supervisor (opinion March 4, 1918, 358e·7), The same r eusoning is applicable. 
The duties of a village recorder are largely ministerial. H e is clerk and 
bookkeeper of the village and custodian of its r ecords and seal. 

The dut ies of a town clerk are also ministeria l. He is not a member of 
the town board (Muson's Minnesota Statutes of 1927, Section 1049) and 
does not participate in t he proceedings. His duties are prescribed by Mason's 
Minnesota Statutes of 1927, Section 1068. Briefly, he is required to keep a 
record of the board's proceedings, entitled to custody of its r ecords, keep 
minutes of meetings, file accounts audited by the board, deliver notices of 
election, r ecord r equests for special meetings, post copies of by-laws, furnish 
the town board of audit with a financial statement, and perform various 
other duties. 

I fail to see wherein t he exercise of the duties of village r ecorder is 
inconsist ent with performing the duties of town clerk. Accordingly you are 
advised that the two offices are not incompatible, but may be held by one 
and the same person at the same time. 

There are a few villages organized under special laws which provide 
that the village clerk shall be a member of the village counci l. In such a 
situation the conclusions reached her ein might not apply. I am assuming 
that in the village you have in mind the recorder is not constituted a member 
of the council . 

March 6, 1941. 

230 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

358-E -7 

Vacancy-Constable-Term of Appointee---M40 §§ 601-11(2), 601-11(2):f; 
(MS41 §§ 212.28, 212.34). 

Village Attorney, Houston. 

Facts 

At the December, 1940, !'egular vi llugc elec tion two constables were 
elected, each for a two-yenl' term, One failed to file his oath or bond within 
the t ime r equired by law, a lthough he was given due notice of his election. 



MUNICIPALITIES 327 

Thereupon the council declared his office vacant because of his fa ilure to 
quailfy. and forthwith appointed him to fill the vacancy so created Uuntil his 
successor is elected and qualifies." The appointee qualified, and s ince then 
has been acting as constable. 

He has now filed as a candidate for constable at the December 2, 1941, 
village election, apparently on the theory that the council 's appointment was 
effective only until the 1941 village election. 

Question 

Does this appointment hold for the balance of the unexpired term, to-wit, 
until December 31, 1942. or only until the successor chosen at the 1941 
election qualifies? 

Answer 

Houston is organized under the 1885 Act. Elections therein are gov
erned by the present laws relating to elections in villages. Mason's Supple
ment 1940, Section 601-11(2). 

A vacancy in the office of constable s hould be filled by appointment by 
the council "for the remainder of the term." Mason's Supplemcnt 1940. 
Section 601-11(2)f. This provis ion s uper sedes a provision in Mason's Min
nesota Statutes of 1927, Section 1134, to the effect that such vacancies shall 
be filled "for the remainder of the year." 

Consequently, regardless of whether the constable in question holds 
office by virtue of his e lection, or by virtue of his appointment, he is entitlcd 
to exercise the duties thereof until December 31, 1942. No candidate for t his 
office s hould be chosen at the 1941 election a s there is no vacancy to be filled. 

ROLLIN L. SMITH, 
Special Assis tant Attorney General. 

November 25, 1041. 847-A-3 

OFFICIAL PUBLICATION 

231 
Printing-City charter may provide lesser maximum fee than that pre

scribed by statute-M27 § 10939-1; (IIIS41 § 331.08). 
City Attorney. Detroit Lukes . 

Question 

Section 53 of the charter of the city of Detroit Lakes provides that the 
rate of compensation paid by the city for its official publications "shall 
never exceed two-thirds of the amount allowed by law for legal advertise
ments." 

This year the only bid received for city printing was offered on the 
basis providcd in Section 10939-1, Mason's Minnesota Statutes 1927, and the 
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council accordingly rejected the bid. You inquire whether Section 63 of the 
city charter is valid and whether the council is bound by it. 

Answer 

An answer to your inquiry turns upon the true meaning of Section 
10939-1, Mason's Minnesota Statutes 1927, which provides as follows : 

"The f ee for publication of a legal notice in any legal newspaper in 
this state sha ll be Ninety (90) cents per folio for the first insertion and 
Forty-Five (45) cents per f olio for each subsequent insertion of a 
notice. The fce for the publication of the delinquent tax list shall be 
the same as now provided by Sec. 2096, General Statutes of Minnesota, 
1913. provided. that in all cases where a notice for publication contains 
tabular matter in whole or part, or what is termed 'price and one-half' 
or 'double pr ice' composition, an additional fee of twenty-five cents per 
folio shall be paid for all such price and one-half and double price com
position matte r f or the first insertion of a notice, provided, further, 
that in the publication of officia l ballots f or elections in the counties and 
state the same shall be measured as though the entire space occupied is 
that of solid Brevier or eight-point type, and no additional fee shall be 
allowed on account of tubular matter." 

Transcript Publishing Company v. County of Morrison, 167 Minn. 436, 
196 N . W. 485, invo lved two contracts, one covering the financial statement 
and delinquent tax list and the other covering all other county printing. 
The prices s pecified in each of the bids were the same: ninety cents per 
folio for the first insertion and forty-five cents per f olio for each subsequent 
insertion. No mention was made of tabular matter or any other kind of 
composition. 

Plaintiff sought to charge an additional twenty-five cents per folio for 
tabular matter, which he claimed was allowed by Section 10939-1. The 
court said: 

"That question must be and is r esolved against plaintiff. The statute 
does not help its claim because it goes to the extent only of establishing 
prices for the publication of legal notices where such prices are not 
fixed by contract. That is not denied, but counsel urges that the tabular 
mattcr in question was not covered by the contract, and in consequence 
plaintiff is entitled to compensation at the legal rate. The decision 
below was placed on t hat ground and no other . • •• To sustain the 
judgment for plaintiff, it mus t be held that although it agreed expressly 
to publish the financial statement and knew that it would consist almost 
wholly of tabular matter, it may disregard the contract and r ecover 
under a statute intended to control only in the absence of contract· ••. 
• • • It is obvious that no such claim could be sustained. The s ituation 
is not altered to plaintiff's advantage, or at a ll, simply because of the 
g eneral law establishing a maximum charge for tabular matter." 

The s pecific rates provided in Section 10939-1 have thus been construed 
by our Supreme Court as fixing two limitations only: 1. A maximum rate 
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which may not be exceeded in any event for official or legal publication; 
and, 2. A legal rate which becomes a part of the contract whenever the 
parties do not provide another rate. The court has further stated that, at 
least in the absence of a s tatute providing a specific rate of compensation 
for a particular publication or type of publication, Section 10939-1 does not 
forbid a lower rate of compensation. In the Transcript Publishing Company 
case the court held that the parties had agreed upon a lower rate of com
pensation and that such contract was enforcible. 

The statute does not, therefore, completely remove from contracting 
parties the power to fix lower rates. It does not completely embr ace the 
subject so as to withdraw from municipalities the power to limit rates on 
their official printing to a lesser sum. 

It is the general rule that the provisions of home rule charters upon 
aU subjects proper for municipal regulations prevail over the general 
statutes r elating t o the same subject-matter . Exceptions to the rule include 
those cases where the charte,r contravenes the public policy of the state, as 
declared by t he general laws, and those instances where the legislature 
expr essly declares that a genera l law shaH prevail, or a purpose that it shall 
so prevail appears by fair implication, taking into cons ideration the subject 
and the gener al nature of the charter and general statutory provisions. 
Dunnell, Mun. Corp., Section 6539. 

As was said by our Supreme Court in Grant v. Berrisford, 94 Minn. 4.5 , 
101 N. W . 904; at page 126: 

"This limitation forbids the adoption of any charter pr ovisions 
contrary to the public policy of the state , as declared by general laws, 
or to its penal code-for example, provisions providing for the licensing 
of prize fighting or gambling or prostitution, or those which are subver
sive of the declared policy of the state as to the sale of intoxicating 
liquor. But it does not forbid the adoption of charter provisions as to any 
subject appropr iate to the orderly conduct of municipal affairs, although 
they may differ in details from those of existing general laws. This is 
necessarily so, for otherwise effect could not be given to the constitu
tional amendment which fairly implies that the charter adopted by the 
citizens of a city may embrace all appr opriate subjects of municipal 
legislation, and constitute an effective municipal code, of equal force as 
a charter granted by a direct act of the legislature." 

The City of Detroit Lakes has authority, by its charter, to fix a maxi
mum rate on official city printing or publications which may be less than 
the maximum provided by Section 10939-1. The charter has so fixed a 
lesser rate, and t he city council is accordingly bound to adhere to the specific 
provisions of Section 53 of the charter. 

March 14, 1941. 

FREDERICK O. ARNESON, 
Special Assistant Attorney General. 

277-A-ll 
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ORDINANCES 

232 
Curfew- Validity of. 

City Attorney. Mankato. 

MUNICIPALITIES 

:<0 7 f>a..,uJ . (,, / 17£~" /7 
{. '15"0 

Question 

Whether the City of Mankato can by ordinance make it an offense, 
punishable by fin e or imprisonment, for any child under 16 years of age to 
be upon the streets of Mankato after ten o'clock at night unless accompanied 
by an adult or upon a bus iness errand of necess ity, and make it such an 
offense for a parent to permit a child to commit such an assumed offense? 
W e will assume that the child is not guilty of disorderly conduct while on 
the street. 

Would such an ordina nce be valid 1 

Answer 

I have f ound only one decis ion in the courts of the Uni ted States dealing 
with the subject of the validity of a curfew law such as the one you mention. 
That case is Ex parte McCarver , 39 Tex. Crim. Rep. 448, 46 S. W. 936, 42 
L. R. A. 587. It was therein held that an ordinance, passed without express 
legislative authority, prohibiting all persons under the age of twenty-one 
year s from being on the streets or alleys of the city after nine o'clock at 
night , unless accompanied by a parent or guardian, or in search of a physi
cian, under penalty, is void for unreasonableness and as an invasion of the 
personal libcrty of citizens. 

The ordinance involved in that casc a ffected all persons under twenty
one year s of age. Your proposed ordinance would apply only to persons 
under s ixteen years of age. That distinction might be r eason for holding 
the ordinance in the Texas case unreasonable but would not be material on 
the question of the power to pass a curfew law. 

Your charter confer s no express authority to enact Buch an ordinance. 
If such power exist s, it must be found to be conferr ed by Subdivision 67 of 
Section 71, Chapter VIII , of your charter, which reads as follows : 

"To enact appropriate legislation, and do and perform any and all 
other acts and th ings which may be necessary and proper to carry out 
the general powers of the city, or any of the provisions of this Charter, 
and to exercise all powers not in conflict with the Constitution of the 
State, with this Charter, or with ordinances adopted by the people of 
the city; and the above enumeration of specific powers shall not be held 
in any way to curtail or restrict any power which the council might 
otherwise have under the common law." 

This language is not the usual language of the general welfare clause, 
which is f ound in many charter and legislative a cts. The exact question to 
be decided is whether this language, above quoted, is broad enough to 
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authorize the passage of s uch a curfew law as you propose . You will note 
that power is conferred to do s uch things as may be necessar y to carry out 
t he "general powers" of the city ; and also that the enumer ation of specific 
power s does not "curtail or res trict any power which t he council might 
otherwise have under t he common law." 

The clause las t rcfCrI"cd to indicates that it was t he intention to confer 
upon the municipality suc h powers as municipa li ties had at common law. I 
think the wOl'ds "common law," as used in this connection, mean not only 
the common law of England, but a lso t he common law of the United S tates 
as it existed at the time your charter was adopted in 1911. At that time 
the power to ('nact curfew laws was quite genera ll y exercised by munici
palities in the United Stutes. I quo te t he f ollowing from the a rticle on 
"curfew" in Volume 8 of The Encyclopedia Americana , page 306: 

"Curfew, ker fu , also Cudeu, from the Fl'ench couvrir, to cover, and 
feu, fire. The ringing o C a bell at nightfall, origina lly des igned as a 
signal to the inhabitants to cover thei r fires. exti nguish lights and r etire 
to r est . The practice is said to have been instituted by William the 
Conqueror, in a ll probabi lity as a safeguard agnins t fire, bu t the Eng lish 
in early days r egarded the curfew as a badge of se rvitude. Originally 
the hour set for the r inging of t h<! eudew bell was B o'clock, but it was 
a lso rung at 9 o'clock, T he bell in each village or community which 
tolled the curfew became known H S t he curfew-bell. In cer tn in parts of 
rural England the cus to m is st ill kcpt of ringing a bell at 9 o'clock. 

"The curfew bell was introduced into the Uni t ed States early in 
the century, but without regularity of practice. About 1880 Col. Alex
ander H ogeland, who hns been called 'the father of the curfew-law,' 
introduced an ordinance in Omaha, Neb., compe1ling youths to absent 
themselves from s teamboat landings, railroad stat ions and low variety 
s hows. The curfew ordinancc, somewhat changed alld modified, was 
adopted in 1894 at Lincoln, Neb. Thc term curfcw. law has since been 
given to all laws intcnded to keep young people off the streets after a 
certain hour, generally 9 o'clock at night. In 1894 at the National Con
vcntion of the Boys' and Girls' H ome Employment Association in 
Indianapolis, t he adoption of curfew ordinances was urged in view of 
the g rea t increase in cr ime among children. Since that time the law has 
been generally enforced in over 3,000 cities and towns in this country. 
The officials of many of these t owns r eport a decrease of 80 per cent in 
the arrest of boys and young men, under the provisions of the law, and 
former objections to the curfew have ceased. In 1898, a can census of 
opinion was taken in 300 towns where t he curfew law was in operation 
and all r eports s howed tha t ther e was a dec ided improvement in the 
youth mora lly and socially. 

"The curfew law, in general use, provides that all children under 
15 year s of age sh a ll not be on the str eets at night after 9 P. M. in 
summer and 8 P. M. in winter, without t he written consent of their 
parents or guardians. The 1aw has been endorsed by city officials , 
commer cia} associations , school boards and boards of trade in various 
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sections of the country, The enforcement of the law has largely r educed 
the number of commitments to r eform schools ns is illustrated at the 
State Reform School at Boonville, Mo. During two years prior to the 
adoption of the curfew ordinance at Kansas City, Mo., 47 boys were sent 
to t he r eform school while for two years after the adoption of the law 
only 17 boys were committed from Kansas City. The ordinance has been 
recognized as a crime-reducer, child protector and home builder. Benja
min Harrison called the curfew law, 'the mos t important municipal 
regulation f or the protection of the children of American homes, from 
the vices of the street, of the present century.' " 

Believing that the common law of both England and the United States 
r ecognized the right to pass curfew laws, it is my opinion that the City of 
Mankato may pass the ordinance in question, and that it will be valid. 
I believe it was the intention of the people, in adopting the charter, to confer 
upon the council power to pass an ordinance of that character. 

November 27, 1942. 

233 

RALPH A. STONE, 
Assistant Attorney General. 

62-B 

Employment of women as barmaids, or bartenders-Validity of prOVISIon 
prohibiting - International Falls Charter - M40 §§ 3200-25, et seq.; 
(MS41 §§ 340.11 , ot seq.) . 

International F alls City Attorney. 

Facts 

International Falls is a city of the fourth class operating under a borne 
rule charter. 

Question 

Whether or not it may adopt an ordinance forbidding the employment 
of 8 woman as a barmaid, or as a bartender , in an lion-sale" licensed drink
ing establishment. 

Answer 

The power of u municipality to issue licenses for the sale of intoxicating 
liquor at r etail is derived in part from our statutory law. Mason's Supple
ment 1940, Section 3200-25, et seq. Tha t law prescribes what a municipal 
licensing ordinance may and may not provide. It contains certain prohibi
tions which might properly be embodied in any such ordinance, but which 
operate regard less of whether or not they are so embodied. For example, 
the hours of sale arc fixed by state law. Also it is provided, "No person 
under 21 years of age shall be employed in any rooms constituting the place 
in which intoxicating liquors are sold at r etail 'on-sale'." Mason's Supple-
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ment 1940, Section 3200-28. Sale to minors, students, intoxicated persons 
and certain other classes are forbidden. Mason's Supplement 1940, Section 
3238-4. Nowhere is there any statutory prohibition against the employment 
of women in places licensed for the "on-sale" of intoxicating liquor. The 
regulations of the liquor control commissioner do not cover the si tuation 
described. 

Your inquiry therefore r esolves itself into whether or not your charter 
gives your council authority to adopt such an ordinance. 

Our copy of your charter, printed in 1911, enumerates the council's 
powers in Chapter VII (page 25). By Section 26, Subsection thirty-second 
thereof (page 35) the council specifically is given power: 

liTo license and regulate all traffic in spirituous , vinous, fermented, 
malt or intoxicating liquor s in said city j to define and establish the 
territorial limits within which and the number of saloons at which such 
traffic may be carried on j to prohibit all persons from vending or other
wise disposing of or dealing in such liquors in said city without first 
obtaining a city license to do so; to prescribe the manner in which and 
the conditions under which such licenses may be granted and issued; to 
regulate all saloons and other places where any such liquors are sold 
or kept for sale and the manner of doing bus iness therein; and to pre
scribe days and hours during which such saloons or other places shall 
be kept closed and during which no such liquor shall be sold or disposed 
of therein or elsewhere in said city, and the powers conferred upon said 
City Council in and by this subdivis ion shall be exclusive." 

In our opinion this grant of power is br oad enough to include a prohibi
tion against women acting as barmaids or bartenders. The question then 
arises : Would such an ordinance be valid? 

The supreme court of the United States has sanctioned the validity and 
constitutionality of r easonable distinctions between men and women in 
police regulations. Cronin v. Adams, 192 U. S . 108; 24 Sup. Ct. 219. Accord
ing to one author this is the trend of r ecent decisions. 2 McQuillin Municipal 
Corporations (2nd cd.), Section 794, page 961. Such legislation is directed 
against disorder and immorality. Treating women as a class is within the 
competency of the legislative body where such class ification is reasonable. 
The view of the supreme court of the United States is that a municipal 
ordinance which makes it unlawful to employ women to wait upon and attend 
any person in such places is a valid exercise of the police power, not repug
nant to the f ederal constitution. The court in Cronin v. Adams, supra, held 
squarely that one who accepts a license under a municipal ordinance author· 
ized by state law is not deprived of his property, or liberty, without due 
process of law, within the meaning of the f ederal constitution, by reason of 
conditions or prohibitions in the ordinance as to the sale of liquor in places 
where women are employed. This case was cited in The Winnebago, 205 U. S. 
354, at 360, as authority for the proposition that the supreme court does not 
listen to objections of those who do not come within the class whose consti-
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tutional rights are alleged to be invaded, and was again cited to the same 
purpose in Sprout v. South Bend, 277 U. S. 163, at 167. It appears to still 
represent the view of that court. 

Accordingly, on the basis of the authorities cited, you are advised that 
the council of your city may adopt a valid ordinance forbidding the employ
ment of women as barmaids or bartenders in places where intoxicating 
liquor is sold at retail under an uon_saleu license. 

The further question is submitted as to whether or not such an ordinance 
would prohibit a woman-owner of a hotel, duly licensed for the lion-sale" 
of intoxicating liquor, from dispensing such liquor therein. 

Unquestionably your ordinance could be drafted so as to prohibit a 
woman, even though she ~s the owner of the establishment, and the holder 
of a municipal Hon-sale" license, from acting as barmaid or bartender therein. 
We cannot undertake to construe an ordinance before it has been drafted. 

It would seem that the same reasons which impelled our court to hold 
legislation forbidding the employment of women in licensed drinking places 
valid, would apply in the case of a woman-owner-licensee. Manifestly the 
dispensing of liquor by the female owner might breed quite as much disorder 
and immorality as the dispensing thereof by female employees. There does 
not appear to be an authority on this phase of your question, so we do not 
feel we can answer you positively. Our feeling is that our court would 
sustain such a prohibition. In any event, your council could accomplish the 
same result by declining to issue an "on-sale" license to a woman, and in 
that we believe it would be upheld. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

December 16, 1941. 498-A 

234 
Gasoline stations - Authority of city council to enact ordinance limiUne 

number of_ 
City Attorney, International Falls. 

Question 

As to the authority of your city council to enact an ordinance limiting 
the number of gasoline stations in the city. 

Answer 

The power of a city to license and regulate filling stations in this state 
has been sustained, and municipalities have been vested with some discretion 
in the granting or denying of licenses to operate filling stations. Standard 
Oil Co. v. City of Minneapolis, 163 Minn. 418. The police power which may 
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be exercised over gasoline stations is quite extensive. Crescent Oil Co. v. 
City of Minneapolis, 175 Minn. 276. However, the power to license may not 
be exercised arbitrarily, and a license may be denied only because the opera
tion of a filling station at a particular location may prove a menace to the 
public safety. I do not believe that your council has authority to enact an 
ordinance limiting the number of gasoline stations. We have so held. Opinion 
to Be11e Plaine Borough Attorney Irwin , April 10, 1939; opinion to Sauk 
Centre City Attorney Kells, March 29, 1941. Such an ordinance would have 
the effect of restraining trade and preventing competition contrary to the 
constitution. McQuillin Municipal Corporations, Vol. 2 (Revised), Section 773. 

It is very probable, however, that the number of stations could be lim
ited through a legitimate exercise of the police power either by a zoning of 
the city, which would prohibit the operation of filling stations within certain 
residential zones, or by the enactment of an ordinance prohibiting the opera
tion of filling stations within certain distances from churches or public 
buildings, or other filling stations. In several cases ordinances prohibiting 
filling stations within a designated number of feet from any church, school, 
or public building have been sustained. Savitz-Denbigh v. Bigelow (N. J. 
1926) , 134 At\. 557, 137 At\, 439; Bauer v. Fire & Police Comm'rs., (N. J. 1926), 
132 Atl. 515; Sehait v. Senior (1922),97 N. J. L. 390, 117 Atl. 517; Wettkop 
v. Garver (N. J. 1926), 132 AU. 339; Magnolia Petroleum Co. v . Wright (Okla. 
1927),254 Pac. 41j San Antonio Humble Oil & Refining Co. (1930, Tex. Civ. 
App.), 27 S. W. 2d 868; Interstate Oil Co. v. Orange (1933), 11 N. J . Misc. 
Repts. 89, 165 AU. 99j and Kramer v. Mayor and City Council of Baltimore 
(Md. 1934) , 171 AU. 70. 

Other ordinances have been sustained which prohibited stations within 
a specified number of feet from existing filling stations. San Antonio Hum
ble Oil & Refining Co. (1930, Tex. Civ. App.), 27 S. W. 2d 868; State ex reI. 
Newman v. Pagel (Wise. 1933) ,250 N. W. 430. 

In summation, therefore, you are advised that an ordinance directly 
limiting t he number of filling stations would perhaps be declared invalid, 
b.ut your objective could perhaps be partially reached by enacting an ordi
nance zoning the city and prohibiting filling stations within certain zones, 
or by an ordinance prohibiting the operation of filling stations within certain 
distances from existing stations or from churches, schools or other public 
building~ 

September 26, 1941. 

235 

EDWARD J. DEVITT, 
Assistant Attorney General. 

62-B 

Initiation-Signatures to petition-Charter of Mankato. 

Mankato City Attorney. 

Facts 

Petitions are being presented to the City Council under Chapter XII of 
our City Charter, in initiation of a proposed Airport Ordinance. 
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In some instances the names on the petitions are not exactly like the 
registered name of the voter; that is, at places the petit ion is signed by the 

voter's initials of his given or Christian names, again a woman signs as 

HMrs." and follows up with her husband 's name either in full or by initials 

of the given names of her husband and his surname. The residence is the 

same on the petition as on the r egistration card. 

Question 

Is the Clerk to refuse to count these names unless they appear the same 
as on the r egistration cards? If he is sati sfi ed that the one signing the 

petition is the same party as named on the r eg is tration card is he permitted 

to let the name stand on the petition and certify the name as being a legal 

signer of the petition in initiative of the proposed ordinance '! 

Answer 

Your City Charter provides in Chapter XII, Section 112: 

"Any proposed ordinance may be submitted to the council by a 

petition signed by r egis tered electors of the city equal in number to 

the percentage hereinafter required." 

This section further provides that the provisions of Chapter IV of the 
Charter shall be applicable to elections on initiated ordinances. 

Said Chapter IV provides among other things: 

"Within ten days from the date of filing such petition, the City 
Clerk shall ascertain from the voters' register whether or not said peti
tion is signed by the requisite number of qualified electors, ••• and 

shall attach to said petition his certificate, showing the result of said 

examination." 

There is no requirement anywhere in the charter that the registered 
voters must sign the petition in exactly the same way that his name appears 

upon the register of voters . If the clerk ascertains that the person who 

signed the petition is a duly r egist ered voter, notwithstanding his signature 
may vary from that on the election register, he should accept it and certify 

according ly . The identity of the signer of the petition with that of the person 

whose name is upon the election r egist er is a question of fact for the deter

mination of the clerk. 

RALPH A. STONE, 

September 10, 1942. 

Assistant Attorney General. 

62-B 
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236 
Liquor-Validity of ordinance cstabJi shing municipal liquor store-Suffi

cic:ncy of title of ordinance-Search and ~ei zure provision does not render 
ordinance void in toto--Question as to propriety of agreement with 
licensees not answered-l8SS villages-Adverti sing for bids for lease 
of liquor store--Not an improvement within meaning of the law
L 1885, C 145 § 50. 

Vil1age At torney, Coleraine. 

Question 

"In the case where a village council adopts an ordinance entitled, 
'An Ordinance E stablishing a Municipa l Liquor Dispensary in the Village 
of ...... ....... ....... .. . . 

"(a) Should the title necessarily include 'and r epealing ordinances 
inconsistent therewith?' 

"(b) Should the title necessarily include 'and providing penalties 
for the violation thereof?' 

"(c) The ordinance includes a provision for search and seizure. Is 
there any reason why this should not be proper?" 

Answer 

You have since sent to this office a copy of the ordinance adopted by the 
Village of Bovey, to which the quest ion pertains, and this letter is limited 
strictly to that particular ordinance and none other. 

It seems to be an open ques tion in this state whether the state consti
tutional provis ion that "no law shall embrace more than one subject which 
shall be expressed in its t itle." Section 27, Art icle IV, State Constitution, 
applies to vi llage ordinances. But it is unnecessary to answer this question. 
The law under which t he Village of Bovey is incorporated provides that nall 
ordinances shall be suitably entitled." (Laws 1885, Chapter 145, Section 60; 
Mason's Minnesota Statutes 1927, page 226, top of page.) 

I construe this statutory provision as to ordinances of 1886 villages to 
have the same meaning as the constitutional provision does as to s tate laws. 

In my opinion the. ordinance is not void because of the failure to include 
in the title the words "and r epealing ordinances incons istent therewith." 
State v. Gallagher, 42 Minn. 449; City of Winona v. School Dist., 40 Minn. 13. 

I am of the opinion that the ordinance is not void because the title does 
not include the words "and providing penalties for the violation thereof." 

State v. Sharp, 121 Minn. 381. 

There is some doubt as to the validity of the provision for search and 
seizure, but even if the section of the ordinance relating thereto is void, it 
would not necessarily render void that part of the ordinance which estab-
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lishes the store. This same comment applies with reference to the penalties. 
Even if the section relating to searches and seizures or to penalties should 
be held void, never theless I think that part of the ordinance whereby the 
store is established would still stand as a valid ordinance. 

Question 

Does a village council , operating under the 1885 Laws, have to advertise 
for bids or proposals to lease (with the option of purchasing) a building for 
use as a municipal liquor dispensary ? 

It is my opinion that the leas ing of a building for a liquor store is not 
an improvement within the meaning of thi s law, and, ther efore, an adver
ti sement f or bids is not r equired. 

Question 

May J a lso have your opinion as to the propriety of a village council 
entering in to an agreement with a g r oup of l iquor licensees to the effect that 
if t hey are g ranted licenses fo r a defini te period to close their bus inesses 
withou t hardship. they would undertake not to commence legal action to 
enjoin or prevent the establishment of a municipal liquor di spensary? 

In answer to this question I would say that I believe the sever al per sons 
now hav ing licenses should be treated fa irly so as not to cause them any 
unnecessar y hardship or loss. In th is connection I call to your attention the 
earlie r rulings made by this office to the effect that municipal liquor stores 
~hou1d not begin operations until a ll outstanding licenses have expired. 

Your inquiry. however. is as to t he " propriety" of such an arrangement. 
Thi s office should not be expected to ans wer questions as to the "propriety" 
of the course proposed. I may say. however , as to the enforcibility of such 
a n arrangement t hat it would certainly not be a bar to an action attacking 
t he ordinance by a person who was not a party to it . 

April 7, 1942. 

237 

RALPH A. STONE, 
Special Assistant Attorney General. 

218-G-13 

Milk inspection-Authority of Minnesota city to contract with North Dakota 
cities for c-ooperative milk inspection service - M27 § 8820 (MS41 § 
32.30). 

City Attorney, Breckenridge. 

Opinion 

The measure of the power of the city council of Breckenridge to adopt 
any particular ordinance is found in the home rule charter of that city and 
in our s tatutory law applicable to cities of that class. 
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However desirable, economical and beneficial the adoption of the ordi
nance contemplated may be from the public's viewpoint, the fact remains 
that the council has no power to enact it unless such power has been 
expressly or impliedly conferred. 

It appears that the adoption of the milk ordinance recommended by the 
United States public health service and the division of sanitation of the 
Minnesota department of health is under consideration. Mason's Minnesota 
Statutes of 1927, Section 3820, grants power to "any municipal corporation" 
to provide by ordinance for the inspection of milk, subject to the qualifica
tion that such ordinance must not conflict with any s tate law. This statute 
confers power on your city to enact a r easonable milk inspection ordinance. 
We believe a provision in such an ordinance creating the office of milk inspec
tor and fixing his salary is authorized by the statute cited and is lawful, 
notwithstanding Sections 5 and 84 of you.r charter which deny to your council 
power to grant any new or salaried office. The source of your council's 
power in this regard is the state law, not your charter. However, we find 
no authority for entering into the contract under consideration. Briefly, 
that contract proposes a cooperative milk inspection agreement between 
the City of Breckenridge and the state of North Dakota and six different 
cities in North Dakota whereby each pays a specified part of the salary and 
travel expense of such an inspector. 

The benefit t o the milk consuming public from such an arrangement is 
manifest, but until the legislature sees fit to grant power to municipal cor
porations to enter into such contracts, we believe municipal authorities are 
without any authority to bind the city they serve by such an agreement and 
so advise you. 

It is settled beyond controversy that the officers of a municipal corpora~ 
tion cannot bind the corporation by any contract beyond the scope of its 
powers. In other words, contracts ultra vires the municipality are invalid. 
II Dill. Mun. Corp., Section 791. To some extent the contract proposed 
involves a surrender of the council's discretion. Such contracts are uniformly 
held invalid. II Dill. Mun. Corp., Section 792. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

December 29, 1941. 292* 

238 
Zoning--Consenf,.-"Owner,'· for purpose of consenting to non-conforming 

use includes vendee, but not vendor; Does not include lessee - All 
cotenants of joint property must join in consenL 

City Attorney, Blue Earth. 

Facts 

As to the proper interpreta tion of Section X, paragraph 5 of Ordinance 
No. 108 (N. S.), the zoning ordinance of the City of Blue Earth which 
provides in part: 
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"Petitions for special permits to allow the construction or opera

tion of any non-conforming use must be accompanied by the written 
consent of the owners of at lea st seventy-five per cent of the real prop
erty within three hundred feet of the proposed non-conforming use," 

It is a cardinal rule of statutory construction that the intent ion of the 

legislative body which enacted a measure shall be sought. No indication is 
given us in this instance of any particular interpretation intended by the 

council, nor are we advised of any practical construction attached to para
graph 5 by custom or usage. 

Question 

1. Does the term "owners" include a vendee under a contract for deed? 

Answer 

Yes. The term "owners" should be interpreted to include the vendee, but 

not the vendor, of an executory contract for the sale of real estate. Copy of 
an opinion dated April 29, 1941, on a similar inquiry is enclosed. 

Question 

2. Does the term "owners" include a lessee under a long term lease? 

Answer 

No. In its popular signification the "owner" of real estate is understood 
to be the one holding title to the property. In American Woolen Co. v. Town 
Council of North Smithfie ld, 29 R. I. 93, 69 A. 293, 16 Ann. Cas. 1227, it was 
held that lessees were not owners within a statute providing that no liquor 
license should be granted where the owners of the greater part of the land 
within two hundred feet of the place of sale objected. 

Question 

S. Does the term require an apportionment of the voting power in the 
case of joint tenancy or a tenancy in common? 

Answer 

No. One or more cotenants cannot impair or affect the rights of another 
or other cotenants in respect of the joint property. Krost v. Mayer, 166 
Minn. 15, 207 N. W. 311. As against everyone but his cotenants, a tenant in 
common or a joint t enant is the owner of the entir e property in which he has 
an undivided interest. 

Unless all cotcnants of a parcel or tract of r eal property join in the 
consent, there can be no consent granted in respect of property held in 
cotenancy. 
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Question 

4. Would the calculation of the real prope.rty within 300 Ieet be made 
with reference to the outer limits of the tract upon which the proposed non
conforming use is to be made, or would it include adjacent tracts under 
common ownership? 

Answer 

Unless adjacent premises under common ownership may reasonably be 
said to form a part of the proposed non-conforming use, the calculation of 
the 300 feet should be made from the outer limits of the tract of which the 
proposed non-conforming use is to be made. 

June 2, 1941. 

239 

FREDERICK O. ARNESON, 
Special Assistant Attorney General. 

62-B 

Zoning-Neon Lights-Prohibition of-Residences-M40, § 1933-42 ; (MS41 
§ 462.01). 

City Attorney. Austin. 

Facts 

A local man has placed neon lights on his house so that it outlines the 
entire house. H e did this to spite his neighbor. Other people in the block 
have complained. I have tried to draw an ordinance that would prevent this 
and I enclose you a copy of the proposed ordinance which, however , has not 
been passed. I have encircled the pertinent portion that I have drawn to 
prevent this condition. 

The man in question runs a beauty shop in his home. 

Question 

As to the validity of a proposed zoning ordinance to be adopted under 
Mason's Supplement 1940, Sec. 1933-42. The pariicular provision which you 
propose to incorporate into your zoning ordinance is a s follows: 

"No name plate, sign, flood light, spotlight, neon illumination or 
other means of calling attention to the business carried on in said resi
dence shall be permitted, either in a residential or apartment house 
district, except that attached to the building on the premises may be a 
name plate, containing the name and occupation of the occupant, which 
plate shall not exceed two square feet in area and may be illuminated 
at night by lights placed wholly within said s ign." 

Opinion 

Your attention is called to the case of Gunderson v. Anderson, 190 Minn. 
246,251 N. W. 515. In that case the ordinance permitted a funeral home in 
a restricted commercial distr ict. The defendant had operated the home prior 
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to the adoption of the ordinance. The plaintiffs, residents of t he same neigh
borhood, brought an action seeking to have the ordinance held void and the 
operation of the funeral home prohibited. You have the opposite of that 
situation in the facts you present. You wou ld have a case where the owner 
of the beauty shop would be seeking to have the ordinance held invalid and 
to have the operation of the lights permitted. The Jaw, as stated in the case 
cited, is applicable to the si tuation which you present because in each case 
the object would be to have a zoning ordinance held invalid. However, to 
apply the law announced in the Gunderson case to your state of facts, it 
would be necessar y to sta te it from the opposite point of view. 

In the one case the contention was that the ordinance was void because 
it permitted a nuisance. In your case the contention would be that the 
ordinance was void because it prohibits what is not a nuisance. 

The law, as deduced from the case cited, when made applicable to the 
case before us might be s tated as follows: 

1. II the reasonableness of the ordinance is debatable, the court may 
not in terfere with the counci l's discretion. • 

2. The court may determine the facts and the inferences to be drawn 
from the facts. 

3. If, upon the facts so four!.d, the ordinance is clearly unreasonable 
because no nuisance exists, then there is no r oom for debate, and, as a matter 
of law, the ordinance is void. 

Whether or not the acts of the person in question constitute a nuisance 
is, therefore, the paramount question. It would be for the court to decide 
as a question of fact whether the acts of this person in maintaining the 
offensive lights did or did not amount to a nuisance. If, as a matter of fact, 
the acts do not amount to a nuisance, then lithe facts a re against the (ordi
nance) and there is no room for debate." 

It will thus be seen that the question which you present is one of fact. 
This office cannot issue opinions upon matters which depend upon the decision 
of questions of fact. A great many elements and facts unknown to us and 
not stated in your letter may enter into a determination of that question. 

I do not believe that the ordinance would he held valid unless the trial 
court should hold, upon all t he evidence presented, that the acts of the owner 
of the beauty parlor constituted a nuisance, particularly in view of the ract 
that the bus iness and lights were in operation before the adoption of the 
ordinance. 

In a footnote to your letter you state : 

"I suppose forbidding neon lights on houses and permitting them 
on grocery stores would be unconstitutional." 

In answer to the question implied in this statement, I would say that I 
believe the answer to that question also depends upon the question of 
whether the owner of the lights is creating a Iluisance. I do not believe that, 
independent of the zoning ordinance, the counci l would have the right to 
prohibit neon lights on houses unless the same constituted a nuisance. 
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Since the foregoing was w r itten, your s upplementary letter of July 15 
has been r eceived. The additionnl facts therein stated have not induced any 
change in what was first writlen as above . 

I pres ume you have cons ider ed the advanhtgcs and disadvantages of a 
suit by priva te per sons suffel'ing specia l injury for an injunct ion against 
the nuisance. I call you I' attention to the rule that the rights of habitation 
nre generally cons idered superior a ve l' bus iness or trade rig hts. 

Roukovina v. Is land Farm Cr eamery Company, 160 Minn. 335, 338; 
Brede v. Minnesota Cr us hed Stone Company. 143 Minn. 374, 379. 

The acts of the man who pers ist s in lighting his r es idence on the outside 
at night might well be he ld illega l and a prope l' case for injunctive r elief 
within the doctrine of the cases cited and othe r s. It should not require as 
strong a showing to hnve t he lights declared a nuisance a s in a case where 
it was soug ht to have the ope ration of the bus iness suspended . H er e the 
operation of the business would not be interfer ed wi th in the leas t. The 
only interfer ence would be wit h the advertis ing of the business and that 
adverti sing being of doubtful value. 

Additional Question 

Whether the enabling slLltute conta ined in Mason's Supplement 1940, 
Section ]933·42, is brond enoug h to permit us to pass an ordinance as sub
mitted for your considerat ion . 

Additiona l Opinion 

This presents a little different ques tion . You do not wish to know 
whether the ordinance would be he ld valid with ref er ence to t he acts of t he 
individua l in question, but to be advised generally whether the statute 
authorizes any ordi nance of t he nature set forth in the proposed amendment. 

This statu te was or ig ina lly passed as Chapter 176, Laws 1929. It is 
entitled 

"An Act to authorize the regulation of t he location, s ize , use and 
he ight of buildings, t he arrangement of buildings on lots and the density 
of population in a ll cities of the second, t hird and fourth class, and in 
a ll villages , and the adoption of compreh ens ive plans pursuant to such 
r egulations." 

Section 1 of the law provides that zoning ordinances may be passed "for 
the purpose of promoting health , safety , order, convenience, prosperity and 
general welfare." The t itle of your ord inance employs generally the same 
language. 

While ther e is perhaps a h 'cnd in the la ter decis ions to r ecognize the 
force and effect of aes thetic and cultural cons iderations , yet I believe that 
the opinion of thi s office of F ebruary 8 , 1932, is s till good. That opinion 
was to the effect that a zoning ordinance must have something besides an 
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aesthetic purpose to support it. However. I may assume that one of the 

purposes of the proposed amended ordinance is to prevent the annoyance 
and inconven ience which excessive illumination in a r esidence district would 

cause at night, and therefore [ feel that the ordinance is within the power 
granted and within the purpose of the s tatute authorizing zoning ordinances 

in your city. It has a tendency to promote t he convenience of and prevent 

annoyance to the people and r elates to the use of buildings. 

However , as stated in my former letter, I do not believe that the adop

tion of such an ordinance or amendment to the present ordinance at this 

time for the purpose of preventing the use of a neon light theretofore er ected 

by a certain individual (the sign being erected and used prior to the enact
ment of the amendment to advertise th is perso'n's bus iness) would be held 

valid as against him or enforcible as against him unless the operation of 

the s ign is per se a nuisance, in which case it could be prohibited without 
any zoning ordinance. 

For your assistance in deciding the questions confronting you, I take 

the liberty of citing the fol1owing authorities which have some bearing upon 

the questions presented: 

General Out Door Advertising Company v. Dept. of Public Works, 289 

Ma ••. 149, 193 N. E. 799; 

Ackerman v. Steiner, 7 N. J. Misc. 1056, 147 At!. 746; 

People v. Norton, 108 Cal. App. (Supp.) 767,288 Pac. 33; 

People v. Wolf, 220 N. Y. S. 656, 220 App. Div. 71; 

Appeal of Liggett, 291 Po. 109, 139 Atl. 619; 

General Out Door Adv. Co. v. Indianapolis, 202 Ind. 85, 172 N. E . 309, 

72 A. L. R. 453; III . Life Ins. Co. v. Chicago, 244 III. App. 185; 

supporting the opinion herein rendered that the city cannot prevent the use 

of the sign , erected prior to the passage of the ordinance, unless it is a 
nuisance per se. 

State v. Wong Hing, 176 Minn. 151. 

Assuring you of the desire of this office to be of service to you at all 
times, I am, 

July 21, 1942. 

RALPH A. STONE, 
Special Assistant Attorney General. 

477-b-84 
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POLICE DEPARTMENTS 

240 
Compensation-Mayor fixing com pensation of police officers within fixed 

maximum. Delegation of power to mayor-Uncontrolled discretion
(MS41 §§ 419.01, e t seq.) . 

City Attorney, Mankato. 

Question 

Would a resolution of the tenor following be valid? 

Facts 

] t is proposed that the city counci l pass a r esolution setting a certain 
amount as the maximum monthly sa lary for each police officer, and providing 
that such salary shall not be paid to an officer at the end of the month except 
upon the certificate of the mayor, and giving the mayor power to certify a 
less amount than such maximum as the amount to be paid to the officer for 
the preceding month if in the mayor's opinion the particular officer has not 
earned the maximum salary during that month. Subject to the maximum 
rate, this arrangement would give to the mayor the power to fix the salary 
of every policc officer in the city, in accordallce with his judg mcnt. 

The charter provides that the compensation of all officers and employees 
shall be fixed by the council (Charter, p. 18, Section 48) . Such an arrange
ment as the one proposed would be a clear delegation of the power vested in 
the council, and the question to be decided is whether such a delegation of 
power would be legal. 

Opinion 

Under the plan proposed, the delegation of power to the mayor would 
be uncontrolled entirely. It would be wholly within his judgment to deter
mine how much each officer has earned during the preceding month, with no 
lights to guide him in that respect other than his own whim or caprice or 
judgment. There is no standard set up by which, upon finding the facts, 
the mayor could say how much the salary should be. 

The power is not "canalized within banks which prevent it from over
fl owing." The plan, in our opinion, would be an iI1egal delegation of the 
power of the council t o the mayor, because it vests in him uncontrolled dis
cretion as to what each police officer should r eceive, which is a discretion 
which should be exercised by the council. 

It might also be urged (a lthough I do not base this opinIOn upon that 
ground) that the plan would be contrary to the Police Civil Service Com
miss ion Law (Minnesota Statutes 1941, Sections 419.01, et seq.). This law 
provides that the employces of the police department shall be graded and 
classified. The argument would be that there would be no such classify ing 
of employees if t he mayor could) at any time he saw fit to do so, change the 



346 MUNI C I PALl TIES 

compensation of any officer in the class or grade so that others in the same 
class or grade would r eceive larger or smaller sa lar ies. In fact, it would 
put the power of class ifying and grading in t he hands of the mayor. 

September 23, 1942. 

241 
Supplementing Above Opinion 

The city charter pr ovides that the compensation of a ll officer s and 
employees shall be fi xed by the council. Never t heless it is proposed that the 
salary of the police officer s be set at a certain maximum by the council, but 
that the amount which the police officer shall r ece ive w ith in or below that 
max imum is to be fixed by the mayor in his discr etion, depending upon the 
amount which the mayor th inks the police officer has earned du ring the 
preceding month. 

The rig ht to fi x the salary of the police officers is a legislat ive power. 
The charter clearly vests thut power in the counc il. The ques tion now 
arises whether the plan just ment ioned would constitute an unlawful dele
gation of the leg islative power of t he cit y counci l to the mayor. 

It will , of COUl'se, be undisputed that the council can not delegate its 
legis lative power. I t can delegate to an agency the power to administer the 
law in accordance with standards which are set up by the council. 

This quest ion of how far the legislative power vested in a legislative 
body can be delegated has been before the Supreme Court of the United 
States in a number of cases, some of comparatively r ecent date. 

Perhaps the leading case on this subject is that of Wichita Railroad 
Company v. Public Uti lities Commiss ion, 260 U. S . 48, 59. It is there said 
by the Supreme Court of the United States with r ef erence to an administra
t ive agency (and the mayor under the proposed arrangement, if it is valid, 
would be a mere administ rative agent): 

"In creating such an administrative agency the legislature, to pre
vent its being a pure delegation of legislative power, must enjoin upon 
it a cer tain course of procedure and certain rules of decision in the 
performance of its function. It is a wholesome and necessary principle 
that such an agency must pursue the procedure and rules enjoined and 
show a subs tantial compliance t herewith to g ive validity to its action," 

In the plan which you propose there ar e no rules laid down t o guide the 
mayor to determine whether a cer tain officer has earned a maximum salary 
or what part of it he has earned. There are no rules of decision and there is 
no course of pr ocedure. No provis ion is made for determination of the faets . 
The plan immedia tely runs counter to this decision of the United Sta t es 
Supreme Court. 
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I direct your attention to the case of Panama Refining Co. v. Ryan, 293 
U. S. 388 (Jan. 7, 1935). Congress attempted to vest in the Pres iden t of the 
United Stutes t he right to prohibit the transportation in interstate commerce 
of any oi l produced or withdrawn from storage in excess of the amount 
permitted by state authority. The Congress did not dec1are in what circum
stances that transportation should be forbidden or require the President to 
make any determination as to any facts or circumstances. It simply 
attempted to ves t power in the President to permit or prohibit as he might 
think desirable. 

The council in Mankato can no more abdicate the powers vested in it by 
its charter than the Congress of the United States can abdicate the powers 
vested in it by t he Constitution. 

It was held in the case last cited that the law was invalid as attempting 
to delegate to the Pres ident functions which were pur ely legislat ive, i.e., to 
delegate the discre tion vested in the Congress. There were set up no stand
ards by which the President could be guided in making his determina
tion whether to permit or prohibit, nor was the exercise of the discretion 
attempted to be vested in him to be controlled by the determination of any 
facts. 

Even in the di ssenting opinion of Justice Cardozo he conceded that lito 
uphold the delegation there is need to discover in t he terms of the act a 
standard reasonably c1ear whereby discretion must be governed." 

I llext direct your attention to the case of Schechter Poultry Corp v. 
United States, 295 U. S. 495, in which th e National Industrial Recover y Act 
(N.R.A.) was held to be unconstitutiona1. The ground of t he decision. was 
that unfettered discretion was conferred upon the President of the United 
States to adopt codes for the conduct of business containing any rules or 
r egulations he saw fit. The Act did not undertake to prescribe rules of 
conduct to be applied to the particular state of facts determined by appro
priate admin istrative procedure. It set up no s tandards whatever. The dis
cretion of the President was virtua lly absolu te. It was held t hat the law 
conferring the r ight to set up codes or rules f or the conduct of business 
without any guides or s tandards other than t he President's whim was a 
violation of the Constitution. 

So I hold that the right to fix salar ies which is vested in the council by 
your charter can not be conferred upon the mayor without first setting up 
some standards or rules by which he is to be guided and whereby upon deter
mining the facts his discretion would be controlled. 

Even Mr. Justice Cnrdozo concurred in th is opinion. He said: 

"The delegated power of legislation which has fou nd expression in 
this code is not canalized within banks that keep it from overflowing. 
I t is unconfined Hnd vagrant, ..... (p. 551). 

It was to this dissenting opinion which r had reference when I quoted 
a part of the above language in my opinion of September 23, 1942, to which 
you object. 
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Many more f ederal cases of like import could be cited. 

As the constitution controls Congress, so your city charter controls 
the council. 

The case of Dimke v. Finke, 209 Minn. 29, 37, bear s out the views h erein 
expressed. It is there sta ted: 

uThe applica tion of the law mus t depend not on the whim and 
caprice of the execut ive but on facts which may be found by the board 
or other executive officer." 

But in the situation which you propose, the amount of salary which 
each officer would receive would lie entirely within the whim or caprice of 
the maYOT. He has no light or rules to guide him in determining what con
duct by a police officer would meri t a $75.00 monthly salary and what conduct 
would merit a $126 .00 salary_ 

October 23, 1942. 

242 

RALPH A. STONE, 
Assistant Attorney General. 

785-E-2 

Prisoner-Property taken from-May be dis posed of when owner <:annot be 
found and property has been abandoned. 

City Attorney. Sauk Centre. 

Facts 

A man was arrested in your city by your city police for the authorities 
of Hennepin County. He was taken away by an officer of the State Bureau 
of Criminal Apprehension. H e left behind an automobile in which he had 
several opera cha irs and other articles which he was selling. The conditional 
vendor has r epossessed the automobile. The other articles are being held 
by your city police department. 

Question 

What to do with them? 

Opinion 

It occurs to me that these articles should be stored for a while in the 
basement of the city ball , or some other place (there must be some available 
~pace) and an effort made to locate t he true owner and ascertain his wishes 
with respect thereto. This man who had possession has not returned to claim 
the same. He may be unable to do so. I suggest t hat your police department 
ascertain his present whereabouts , if Jloss ible, and communicate with him 
I:\S to the owner ship of the property and as to his des ires, if he is the owner. 
If he is located, the property should be disposed of a s the owner (either 
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this man or the man whom he identifies as owner) suggests-he to reimburse 
the city for its expenses, if any. If, after r ea sonable effort s, the police are 
unable to fi nd the owner , then aft er t he lapse of r easonable time the city 
may treat the property as aba ndoned proper ty and dispose of it as it sees fit. 

et is well se ttJed tha t pe rsonal property ma y be abandoned and the 
ownership t hereby lost. When proper ty is aba ndoned it becomes the subject 
of appropriat ion by the first taker . The one who appropriates it becomes 
the owner- as di sting uis hed from lost property. in which case the finder 
acquires titl e as ag ains t everyone but the t rue owner . 

\Vhat lapse of t ime wi t hout hearing from the owner will be sufficient 
to establi sh t itle by abandonment is a question of fact. The council should 
act upon its own good judgment in the premises. If the council considers 
that the owner can not be f ound and det ermines that he has abandoned the 
property, the same may be sold (if it has any salvage value) in the manner 
ordered by the council, Hnd the proceeds would go into the general fund. 

See 1 C. J . S., p. 13. 1 A. J ., pp. 2-4. 

If the city sells the proper ty, it runs some risk, however slight it may 
be, tha t the owner will r et urn wi thin the period of limitation and make claim 
for the property or its value. 

RALPH A. STONE, 
Assis tant Attorney General. 

September 4, 1942. 9li 

PROPERTY 

243 
Buildings-Per petual lease of space in to American Legion Post as Memorial 

Room- M27 §§ 1933-10, 4382; (MS41 §§ 197.56, 416.01). 

Clearwater County Attorney. 

Facts 

A few years ago the Village of Bagley acquired a building comprised of 
a full basement a nd one s tor y, f ormerly used as a school g ymnasium. The 
villag e has other building s which are used by the Fire Department and for 
other village purposes such as council meetings , etc. The old gymnasium is 
used mostly f or public meeting places, and for sewing projects and things 
of that nature. 

The village now desires to grant to the Amer ican Legion the perpetual 
use of the major portion of the basement as a sort of memorial room. The 
same to be s upervised and superintended by the Legion. All cost s of remodel. 
ing and upkeep t o be paid by the American Legion so that the matter 
entails no financial cost s whatsoever to the village. 
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Section 1933-10, Mason's Minnesota Statutes for 1927 provides for the 

construction of memorial building by a municipality after the approval of 

the voters at a special election called for that purpose. That section of the 

statutes, however, apparently has in mind the expenditure of public monies 
in the construction of a memorial building. 

In the present case, however, no public monies are to be expended and 
t he council una nimously wishes to go ahead and issue a grant to the Ameri
can Legion as hereinbefore stated. without submitting the matter to a vote 

of the people. 

Question 

Whether the village may proceed to grant to the American Legion a 

portion of the premises as indicated and in the manner outlined without 

first submitting such matter to a vote. 

Answer 

Mason's Minn. St. 1927, Section 1933-10, cited by you, authorizes "the 
er ection, equipment and maintenance of a building" a s a memorial to veter

ans only, "after the approval of a majority of the voters." It confers no 

right on the village council to act in this r espect without first securing a 

majority vote of the elector s, which cannot be construed as empowering the 
council to grant a perpetual lease of any space in a village building. 

Two courses appear open to the council: 

1. It may call an election for the purpose of authorizing the council to 

maintain a memorial building pursuant to the statutes cited. 

2. It may lease space in the existing building provided such lease is 
subject to cancellation upon twenty days' notice. This may be done pursuant 
to Mason's Minn. St. 1927, Section 4382, which was so construed in an 
opinion rendered March 29, 1940 (469-a-9) , copy of which is enclosed for 
your information. 

The general principle is that even in the absence of a statute, a village 
may lease space in viJIage buildings provided so doing does not interfere 
with the use thereof for legitimate public needs . Copy of an opinion of 
J anuary 19, 1940 (469-a-9) to that effect and citing earlier opinions is 
enclosed. 

However, there is no authority tha t we are aware of which would enable 
the council to execute a binding perpetual lease such as is contemplated. 

January 19, 1942. 

ROLLIN L. SMITH, 
Special Ass istant Attorney General. 

469-a-9 
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244 
Equipment-Lease-To private parties-18S5 Village AcL 
Attorney for Village of Golden Valley. 

Facts and Question 

351 

It appears that the Village of Golden Valley, operating under the 1885 
act, owns Diesel equipment, weed cutters, tractors, graders, and the like, 
which it uses in municipal work, and the question arises as to whether or 
not the village may rent or loan said equipment to private individuals. 

You direct attention t o the fact that if rented or loaned the equipment 
will not be under direct control of the council or its agents and that there 
will always bE'< a possibility not only of damage to the equipment but of a 
delay in r eturning it, which might prevent the proper discharge of village 
functions. 

Answer 

While we have held that unused space in a municipal building may be 
leased if doing so will not interfere with legitimate municipal purposes 
(Opinion J anuary 26, 1942 (469-a-9), Anderson, v. Montevideo, 137 Minn. 
179), we have never extended t his principle to personal property. 

However , even assuming the same reasoning is applicable in the case 
of personal property, and that no legal principle forbidding the leasing 
thereof when not needed by the city is involved, it is quite apparent there 
is a practical difference. Considerations of prudence are involved. A man 
might prudently r en t his house, but hardly his automobile. Under some 
circumstances, the members of the council might be personally liable in the 
event of damage to the city's equipment. 

As a general rule, it would seem bad policy for the village to r ent its 
personal property, and the only safe course for it to pursue would be not to 
rent it under any circumstances ; but we cannot say, as a matter of law, that 
such a leasing would be invalid. 

lIIay 18, 1942. 

PUBLIC SAFETY 

245 

ROLLIN L. SIIIITH, 
Special Assistant Attorney General. 

469-a-9 
3'Z - ..-

Ambulance service-Authority to establish. 

Moorhead City Attorney. 

Question and Facts 

Whether the City of Moorhead has authority to establish what you call 
a Ustand-by ambulance service." The cost will be $26.00 per month. The 
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purpose of the ser vice is to pick up persons who may be injured on the 
streets, or otherwise, in the city and transport them to the hospital or other 
place where they may receive medical attention. 

A provision of the Moorhead city charter r eads : 

"And in general to adopt all such measures and establish all regula
tions in cases for which no express provision in this chapter is made as 
the council may from time to time deem necessary for the promotion 
of the health, comfort and safety of the inhabitants, the preservation 
of peace and good order, and the suppression of vice and enhancement 
of the public welfare." 

Answer 

Under this grant of authority the common council has authority to 
establish the ambulance service mentioned. 

January 6, 1942. 

PUBLIC UTILITIES 

246 

RALPH A. STONE, 
Special Assistant Attorney General. 

59-B-5 

Accounts-Compromising of-Water charges-Discrimination in favor of 
churches and charitable institutions. 

City Attorney, Eveleth. 

Where a municipal corporation acts in a proprietary capacity as it does 
in the selling of city water, it has the same authority that a private corpora
tion has as to the compromis ing of an account or closing an uncollectable 
accoun t. The general rule is stated in volume 4, Dunnell's Digest, Section 
6746, thus : 

"A municipality may compromise a claim pending li tigation thereon 
at any t ime before final judgment, bu t it cannot compromise a judgment 
claim if the judgment debtor has sufficient assets to pay it in full. All 
compromises and settlements made by a municipality must rest in good 
fai t h." 

In th is connection see McQuillin Municipal Corporations (2nd) Section 1962, 
Dunnell's Digest, Sections 6696 and 6697. Your firs t inquiry is therefore 
answered by the statement that the city authorities may act in their dis
cretion in compromising accounts of water user s. 

As a general propos ition, a municipality operating a public utility plant 
may not discriminate agains t customers of the same or similar classes, 
although the rates charged for the service furn ished may differ according 
to a r easonable classification of the users of such service. In other words, a 
municipal corporation operating a public utility plant is not required to 
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give absolute equality of service or rates, but is only r equired not to act 
arbitrarily in exercising its discretion and not unjustly discriminate between 
patrons. Thus this office held in an opinion to City Attorney Montague of 
Virginia, of date April 1, 1938 (624c-ll), that the water and light commis
sion of the City of Virginia in the exercise of its judgment and discretion 
might furnish heat to a particular class of users , such as churches, at less 
than the rates charged to consumers generally, so long as it did not act 
arbitrarily or fix rates which were unjust and unreasonable. In this connec
tion you are referred to the following authorities: Volume 1, Pond Municipal 
Corporations, Sections 280, 289; Volume 4, McQuillin Municipal Corpora. 
tions (2nd), Sections 1824, 1833, 1836 ; Kennebunk, etc., v. Wells, 128 Me. 
256; Knotts v. Nollen, 218 N. W. 563 (Iowa); Preston v. Board, 76 N. W. 92; 
Fretz v. City of Edmond, 168 Pac. 800 (Okla.); Twitchell v. Spokane, 104 
Pac. 150 (Wash.) ; N. Y. Tele. Co. v. Siegel-Cooper, 202 N. Y. 502, 96 N. E. 
109; U. S. v. C. & N. W. R. Co., 127 Fed. 785; Keifer v. Idaho Falls, 289 Pac. 
81 (Idaho) . Accordingly, you are advised that it is within the discretion of 
the municipal authorities to furnish water service to churches and charitaole 
ins titutions at a lesser rate than charged other consumers. We do not believe 
the furnishing of free water service to such institutions would be sustained 
by a court. Lower rates for such institutions may be fixed, but in establishing 
them the authorities must not act arbitrarily or unreasonably. 

You ask whether section 15 of your ordinance, which provides: 

H ••• the owner shall, a s well as the lessee or occupant of the 
premises be liable to the city for the r ents or rates of water from said 
waterworks used upon said premises, which may be recovered in an 
action agains t such owner, lessee, or occupant or against any or all of 
them." 

empowers the city to recover from the present owner for water service 
charges incurred by the tenant who has now left the premises. McQuillin 
Municipal Corporations (2nd), Sec~ion 1824, contains this statement: 

(fIn the absence of statutory regulation, a supply or service cannot 
be refused by a public service company or a municipality because of 
arrearages of a former tenant or owner of the premises. By statute or 
charter provis ions in some jurisdict ions, however, failure to pay arrears 
of predecessors may be ground for cutting off or refUSing to turn on 
the supply. But if payment in advance for a supply has been accepted, 
the supply cannot be cut off because the former occupant had not paid 
the water rent for the preceding year." 

It is our interpretation that the innocent purchaser of the premises 
would not be Hable for the water furnished such premises before acquiring 
title and that under such circumstances the city must look to the former 
owner or occupant. 

F ebruary 25, 1941. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

624-C-ll 
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Bids-Necessity of advertising for-Purchase of materials necessary in oper
ation-M27 §§ 1852-1859; (MS41 §§ 453.01-453.06). 

Attorney, Village of Proctor. 

Question 

Whether or not the Proctor village utility commission created under 
Mason's Minn. Statutes 1927, Sections 1852-1859, must advertise for bids 
before making purchases necessary for the operation of its plant. 

Answer 

Under Section 1857, idem., such commissions are given power, "to buy 
all materials • •• all fuel and • •• employ all help necessary to operate 

said plants." The absolute independence of such a commission from council 
control is established in State ex reI. v. McIlraith, 113 Minn. 237. There is 
no statutory provis ion expressly r equiring the calling for bids as a pre
requisite for the purchasing of materials by such commissions. Cases from 
other states involving such commissions operating under similar statutes 
have frequently held advertising unnecessary. Comley v. Board, etc., 149 
At. (Conn.) 410; Hahn Motor, etc., v. Atlantic City, 140 At. (N. J .) 675; 
Peterson v. Board, etc., 141 At. (N. J.) 924. 

However, an opinion of this department in 1924 is to the effect that 
the statutory provision quoted above, "was merely a granting of the power 
therein mentioned, and that it was the intention of the legislature that such 
powers should be exercised by the commission in accordance with other 
general provisions r elating to villages. II' The opinion held squarely that 

advertising for bids was required. (Opinion to Village Attorney Johnson, 
March 3, 1924 (624e-1». The precise question submitted has never been 
passed upon by our Supreme Court. However, in view of tbe fact that the 
opinion cited has received legislative acquiesence and bas never, to our 
knowledge, been r eversed by any court, we are inclined to abide by it. 

Accordingly, your inquiry is answered in the affirmative. There are, of 
course, the usual exemptions to this r equirement, such as emergencies or 
wher e tbe purchase of patent articles is involved, or where no possible good 
could be served by advertis ing. Generally, in this connection, see Taylor v. 
Smith, 115 At. (Del.) 405; Los Angeles Co. v. Long Beach, 291 P. (Cal.) 839. 

January 27, 1942. 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

624-E-1 
~I .. " ..::-
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248 
E lectrical energy-Contract for purchase of -Council or water, light, power 

and building commission to execute--M40 § 1857j (MS41 § 453.04). 
Village Attorney. North St. Paul. 

Facts 

North St. Paul is a village operating under the 1885 village laws. The 
village has a water, light, power and building commission created under 
authority granted by Laws 1907, Chapter 412. 

Question 

Whether the village council or the water, light, power and building 
commission (her einafter called the commission) should execute a contract 
for the purchase of electrical energy. 

Answer' 

No court, to our knowledge, has ever passed upon the question. This 
office held in opinions dated F eb. 2, 1928, and F eb. 31, 1932, that the village 
council is the proper body to execute such a contract. Opinion dated Dec. 
18. 1940. held that the village council is the proper body to execute a contract 
for the purchase of water. In an opinion dated Dec. 11, 1934, an apparently 
contrary view was taken and the opinion held that the commission is the 
proper body to execute a contract for the furnishing of water to augment 
the regular water supply of a village. ' 

General authority to purchase electrical energy for municipal purposes 
is granted by Laws 1913, Chapter 317, same as Mason's Minnesota Statutes 
of 1927, Sections 1252, et seq. It is to be noted that Section 1253 therein 
provides that such contract is to be made by the common council or other 
governing body of such municipality. It is not clear just what the legisla
ture had in mind when it used the expression "or other governing body." 
It perhaps wanted to include municipalities where the governing body was 
known by some name other than common council. At all events, I do not 
believe the express ion can be ext ended so as to include a commission. 

It would appear, therefore, that the common council is the proper body 
to execute the contract, unless the legislature by a later or inconsistent law 
has provided that some other agency of the municipality is to execute it. 

It is urged that Mason's Minnesota Statutes of 1927, Sections 1882, et 
seq., the law authorizing the creation of commissions, vests in such com
missions the authority to execute contracts for the purchase of electrical 
energy because of the wording of Mason's Supplement 1940, Section 1857, 
which gives to such commissions the authority to 

u ••• buy all material, and employ all help necessary, or ••• 
to contract, to extend, add to, change, or modify said plants .••• " 

and the power to 
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u ••• buy a11 fuel and supplies, and to employ all help necessary 
to operate said plant . ••• " 

It is also urged that it was the intention of the legislature to give to 
such commissions full and complete authority over all matters in connection 
with the operation of water, light, and power plants, including the authority 
to purchase electrical energy. and that the case of State ex reI. Chisholm v. 
Bergeron, 166 Minn. 176, when construing the act and holding that 

liThe duties and powers of the Commission emphasizes the legisla
tive intent to create a body free from any coercion or control by the 
village council." 

goes to sustain the argument. 

A memorandum attached to the opinion of February 2, 1928, fully con
sidered the arguments advanced in the following manner: 

"I think it is clear that the power to enter into the contract in 
question rests in the city council unless such power has been conferred 
upon the light and water commission by said section. After a careful 
study of its provis ions it appears to me that the proper construction 
thereof is that the powers of the commission relate to the management, 
control and operation of the physical properties constituting the munici
pal plant. Thus, the commission has "full, absolute and exclusive 
control· •• over the· •• plant or plants," including all parts, 
attachments and appurtenances thereto, and all apparatus and material 
used in operating the same (the plant). This appears to be a declara
tion of the general purpose of the commission, and the subsequent 
grants of express powers are consistent with such purpose. It is given 
power "to operate the same (the plant), and to extend, add to, change 
or modify the same" (the plant) and to do uany and all things in and 
about the same (the plant) which they deem necessary for a proper 
operation of the same" (the plant), etc. You will note that all powers 
enumerated are specifically limited to dealing with the plant as Buch. 
An analysis of these powers seems to indicate a legislative intent to 
create the commission as a body to manage and operate the plant as a 
plant, and to clothe them with only such powers as are necessary to 
accomplish that end. 

liThe purchase of electrical energy has nothing to do with the 
physical properties constituting the plant, or with the operation of the 
same as a plant. Electrical energy is a commodity subject to sale and 
purchase. It is true that it is distributed through the plant, and 
undoubtedly the commission has full power over the distribution thereof 
language that is inconsistent with the construction above outlined, or 
which tends to indicate an intention to vest any contractual powers in 
the commission except in connection with its general power to operate 
after delivery to the city. I have been unable to find in Section 1857 any 
and manage the physical properties constituting the plant." 

We subscribe to the foregoing 'reasoning and give to the statute the 
same interpretation given to it by the Attorney General in 1928. This view 
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is supported by the fact that Sections 1252 and 1253, supra, which confer 
power on vilJages to purchase electrical energy and expressly provide that 
such contract is to be executed by the council, were passed subsequent to 
the enactment of Section 1867, indicating an intent to vest the power to 
contract in the council, notwithstanding the existence of a commission. 

The amendments to Section 1857 by Laws 1933, Chapter 278 and Laws 
1937, Chapter 281, in no way changes the statute in so far as the present 
inquiry is concerned. 

We have fully considered the case of State ex reI. Chisholm v. Bergeron, 
supra, and conclude that it has no direct bearing on the subject of this 
inquiry. The court in that case dealt with the exclusive character of the 
powers of the commission in matters which clearly came within the scope 
of the powers granted by Section 1857. The case estabHshes the proposition 
that in so far as the commission acts within the scope of its powers, its 
activity is free from any control by the council; that is to say, the court 
was not considering the scope of the powers of the commission, but rather 
the exclusive character of the powers given it. 

The construction which we now give to the statute is the one given to 
it, with one possible exception, since 1928. Numerous sessions of the legis~ 
lature have met since that time and, apparently acquiescing in the practical 
interpretation which the statute has received, have not changed the law. 
This contemporaneous construction is entitled to great weight. 

In our opinion the council and not the commission is the proper body 
t o execute the contract for the purchase of electrical energy. This conclusion 
may not be the most desirable from the viewpoint of the apparent legislative 
des ire t o create a commission to handle all such matters exclusively, but it 
is most consonant with the legislative expression of its wishes. 

September 5, 1941. 

249 

EDW ARD J. DEVITT. 
Assistant Attorney General. 

624-C-2 

Electricity-Authority of water and light board to promulgate regulations 
controlling distribution-Right of owner of building to retail electric 
current. 

City Attorney. Willmar. 

Facts 

The City of Willmar is a city of the fourt h class operating under a 
home-rule charter. 

Chapter VI of the charter gives the city power to operate a water and 
light department and to furnish water and light for all municipal purposes 
and also to the inhabitants of the city. 
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The control, management and operation of the water and Ught plant is 
committed to a board known as the "Water & Light Commission." 

Section 103 of Chapter VI of said home-rule charter provides as follows: 

"Said board is hereby ves ted with full power to make and enforce 
such by-laws, rules and regulations as may be necessary to carry into 
effect the object and intent of this charter." 

Said board is further given the power to fix and maintain the rents 
and rates for light and water furnished by it and it is further provided that 
said board shall regulate the distribution and use of water and light in all 
places and for all purposes where the same shall be r equired for either public 
or private use and shall fix the price and rates therefor. 

Now it appears that a property owner living in the City of Willmar 
who owns a large business block with a large number of t enants has installed 
in said building a master electric meter and we are informed that this owner 
intends to pay the city for all current used in said building and that the 
said owner intends to install separate meters for each tenant and to sell 
them electric energy so furnished by the City of Willmar to each of said 
tenants at a price higher than the city charges the owner of the building. 

Question 

Does the owner of said building have any such right to retail electric 
current purchased from the city to his tenants at a price greater than the 
city charges therefor when the owner of such building has no permission 
so to do and no franchise or authority to distribute electric energy to 
anyone? 

Also would beg to inquire if the Water and Light Commission can make 
rules and regulations forbidding such practice by the owner of a building 
and if they cannot refuse to furni sh current to said building if the owner 
persists in attempting to make such distribution to his tenants and to make 
a profit. 

Answer 

You are advised that it is well-settled that a municipality may promul
gate and enforce any reasonable rule regulating the distribution of water 
or electricity. City of East Grand Forks v. Luck, 97 Minn. 373, 107 N. W. 
393; Reed v. Anoka, 85 Minn. 294, 88 N. W. 981; Powell v. City of Duluth, 
91 Minn. 53, 97 N. W. 450. 

In view of the fact that your board is vested with the charter authority 
to fix and mainta in the rents and rates for light and power, and to regulate 
the distribution and use of water and light, I am of the opinion that a rule 
or regulation forbidding the described practice and providing as a penalty 
for violation thereof that the city would refuse to furni sh current to said 
building, would be sustained as a reasonable regulation. 
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It is doubtful if, under the terms of your charter, the owner of the 
building in question has the right to r etail electric current in the manner 
stated, especially without the consent of the Water and Light Commission. 
However, in view of the fact that you now have no express regulation pro
hibiting t he practice described, I would advise that the commiss ion first 
enact a rule or r egulation prohibiting the distribution of current for profit 
in the manner stated and then, in the event of violation of such rule, enfor ce 
the penalties prescribed. 

December 20, 1941. 

250 

EDWARD J. DEVITT, 
Assis tant Attorney General. 

624-C-11 

Poles-Water, light, power and building commission and local telephone 
company-Authority of to execute joint use contract for use of- M27 §§ 
1852, et seq.; M40 § 1865; M41 §§ 1857, 1865 ; ( MS41 §§ 453.01, 453.04, 
457.13). 

Madelia Village Attorney. 

Facts 

The Village of Madelia has a water, lig ht, power and building commis
sion created under authority granted by Mason's Minnesota Statutes of 
1927, Sections 1852, et seq. The village owns the municipal light and dis tri
bution plant and maintains poles to distribute lig ht and power. The local 
telephone company has its own poles. In order to do away wit h so many 
poles in the village, it is the des ire of the commission and the telephone 
company to enter into a joint use contract by the terms of which the tele
phone company and commission will make joint use of each others poles , 
and thus do away with about half of the existing poles. 

Question 

Whether or not t he commission has authority to enter into such a joint 
use agreement, and if such an agreement is a "lease" within the meaning 
of Mason's Supplement 1940, Section 1865, which provides that if any part 
of a municipal light plant is to be sold , lea sed. or abandoned, t he proposition 
f or such sale, lease. or abandonment must first be submitted to the legal 
voter s of such village f or a favorable two-thirds vote as a condition precedent 
to such sale. lease. or abandonment. 

Answer 

1. Mason's Supplement 1941, Section 1857, gives the commission full. 
absolute, and exclusive control and power over the water, light, and power 
plants of the village, including the power and authority to operate the same 
and extend, add to, change or modify the same, and to do any and all things 
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in and about the same which they deem necessary for the proper economical 
operation of t he plant. See State ex r eI. Briggs v . McIlraith, 113 Minn. 237. 

It is, therefore, our opinion that the commission is authorized by this 
section to enter into such a contract. 

2. There is no r equirement that a vote of the elect ors be secured as 
a necessar y condition precedent to entering into such a joint use contract, 
unless it is contained in Mason's Supplement 1941, Section 1865, which 
provides that bef ore any r esolut ion or ordinance authorizing the commission 
to "sell, lease, or ahandon any such plant or specific part thereof" shall 
become effective, the same sha ll be submitted to the legal vot ers of such 
village, and approved by a two-thirds vote of the electors voting ther eon. 

It is apparent from your statem ent of facts that the proposed joint use 
contract is not a lisa Ie" or uabandonment" or "lease" of the plant, or any 
part t hereof , within the meaning of the above statute. When the legislature 
r equired a vote of the electors as a condition to the leasing of such plant, 
I do not believe it contemplated including a joint use contract such as is 
proposed here. The term is ordinarily interpreted in statutes according to 
the legislative intent apparent from a reading of t he s tatute itself. 

In so far as a former opinion dated September 19, 1935, is at variance 
herewith, it is hereby superseded. 

November 6, 1941. 

251 

J . A. A. BURNQUIST, 
A ttorney General. 

624-C-14 

Replacements-Purchase of-Contract obligating commission to make pay
ments after completion of replacements-M27 § 2070; M40 §§ 1860-%c, 
et seq., 2066-8 (MS41 §§ 275.27, 275.44, 453.11 , et seq.). 

Village Attorney, Hibbing. 

Facts 

The utility commiss ion, organized under Mason's Supp. 1940, Sections 
1860-%c through 1860-lhg, now has about $44,000 in its r eserve fund, and 
that every month approximately $8,000 more is added thereto in compliance 
with reserve requirements . 

Question 

Whether or not said commiss ion may enter into a contract for the pur
chase of r eplacements for its cooling system, estimated to cos t $98,000, 
under the terms of which the commiss ion would be obligated to pay therefor 
in monthly installments extending into October , 1942, notwithstanding the 
fact that all replacem('nts w~)Uld be installed and complete in June, 1942. 
In other words , could the commiss ion lawfully obligate itself to pay for part 
of the r eplacements four months after their installation? 



MUNICIPALITIES 361 

Answer 

While the prOVISions cited r equire a percentage of the gross receipts 
from patrons to be set aside in a r eserve fund, and also r estrict the use of 
that fund to expenditures for r eplacements, they do not in express terms 
impose any limitation upon the amount of the r eserve fund that may be 
expended for replacements, nor do they prohibit the commission from incur
ring obligations for replacements in excess of the reserve fund. In fact, 
Section 1860-lhd, id., expressly authorizes, "the village and commission to 
provide r eplacements, additions or extensions to these systems from other 
funds." Consequently, unless t here are other statutory provisions forbidding 
the proposed transaction, it would appear t o be lawful. 

The only other statutor y provisions which might apply are found in 
Mason's Minn. Stat. 1927, Section 2070, which prohibits municipal authori~ 
ties from incurring obligations which will necessitate the levying of a rate 
of taxes higher than t hat prescribed by law, and Mason 's Supp. 1940, Section 
2066·8, the so·called Hper capita tax law." 

According to your s tatement all payments for these replacements, 
including the down payment and the monthly installments, will be paid out 
of the "reserve fund," which is composed of a percentage of the gross 
receipts for water, light, hea t, power, gas and rent charges from patrons. 
Under !'ouch circumstances, the obligation incurred cannot necessitate the 
levying of any tax. Consequently there can be no violation of law. 

In other words. you are advised that unless the contract in question 
will r esult in the incurring by the village of an obligation which will neces
s itate the levying of a tax in excess of the statutory rate, it is not unlawful. 

January 29, 1942. 

252 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

624-C-6 

Sewer and water mains-Right of city to control privately installed and 
financed sewer and water mains. 

City Attorney, Rushford. 

Facts 

Several private sewers and water lines have been installed in the streets 
of the city of Rushford. The installations have been made with the informal 
consent of the counci l, and the resident desiring sewer and water service 
has 'paid the cost of installation himself. The abutting owners on such 
private sewer and water lines have, by agreement with the person installing 
the lines, connected their sewer and water lines to this private system. 
The city is now asked to stand the cost of necessary repairs to this privately 
financed system of sewers 9:n~ water line~. 
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Questions 

1. Does the City of Rushford have the right to assume control of all 
of these privately installed sewer and water lines in so far as they run 
under the city streets? 

2. Does the City of Rushford have the obligation and duty to pay for 
the cost of maintaining such sewer and water lines in its streets? 

3. For the purpose of fire protection, may the city assume control of 
such privately installed water lines and extend them as far as may seem 
proper, so as to extend the water supply and provide better protection 
against fire in the city? 

4. May the city, without the consent of at least 51 % of the abutting 
owners on the street, lay water mains on that s treet which are necessary 
for fire protection in that portion of the city, and assess the costs at such 
mains against the abutting owners? 

Answer 

It is difficult to give a categorical answer to your questions. In the first 
instance, there was apparently no authority, ei ther under the law or under 
your charter, under which the sewer s and water mains were installed. 
There is no provision in the law or in your eharter for the repair and mainte
nance of such a system. The only provis ion which we can find in your 
charter governing local improvements is that contained in Chapter 5, Sec
tion 46, which authorizes the council to prepare and adopt a comprehensive 
ordinance governing the installation of local improvements. This section 
reads as follows: 

"After this charter takes effect all local improvements shall con
tinue for the time being to be made under the laws previously applicable 
thereto as far as possible. The council shall prepare and adopt a com
prehensive ordinance, prescribing the procedure which shall be followed 
thereafter in making all local improvements, and such ordinance when 
adopted shall supplant all other provisions of the law on the same 
subject and may be amended only by a vote of four-fifths of all of the 
members of the council. Such ordinance shall provide for such notice 
and hearing in the ordering of improvements and the making of assess
ments therefor as shall be necessary to meet constitutional require
ments." 

You do not indicate whether or not your city council has adopted such 
an ordinance. If it has, we have not been furnished with a copy thereof. 

It is axiomatic that a municipality has a right to regulate sewer and 
water mains located in the public streets. But, I do not believe that it follows 
that the city is ob1igat~d to pay for the cost of maintaining such a system 
of sewer and water mains. If it is the desire of the city to repair the system, 
and extend it, with the view of furnishing adequate fire protection, it seems 
to me that the proper course for the city to pursue is to make an agreement 
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with all interested per sons who have paid for the installation of the system 
by the t erms of which the city will assume absolute control and supervision 

of the sewer and water lines, and then to cause them to be repaired and 
extended according to the t erms of the ordinance for local improvements 

adopted pursuant to the authority granted by Section 46 of your city charter. 

October 28, 1941. 

PUBLIC WORKS 
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EDWARD J . DEVITT, 
Assistant Attorney General. 

59-B-12 

Municipal buildings-Hotels-City council may not purchase or construet. 
City Attorney, Tracy. 

Question 

May the city council for the City of Tracy construct or purchase a 
municipal hot el and if they may so do, whether the city may rent out • 
substantial part of the same? 

Answer 

Chapter 4, Section 13, of the charter of the City of Tracy states u 
follows: 

"The city council shall have the power by a ~ vote of all the mem
bers thereof to erect, provide f or, improve and repair all public buildings 
••• as may be neceSisary for the transaction of the business of the 
city· * *; and to acquire * •• all lands necessary as sites for said 
buildings or works to be used in connection therewith; and to acquire 
by purchase, gift, or condemnation, real property for municipal pur
poses, and to se ll or authorize the sale of any of said property." 

Your city council would not have the power under your charter to expend 
public funds for the purchase or construction of a hotel as the same could 
not properly be called a public building within the meaning of the term as 
set forth in said Section 13. 

Likewise, the operation of a hotel by a municipality could not be called 
a proper municipal function. 

August 11, 1941. 

J. A. A. BURNQUIST. 
Attorney General. 

69-B-I0 



364 MUNICIPALITIES 

REAL ESTATE 

254 
Council-Authority to sell unused portion of park-1905 villages- M27 §§ 

1117,1186-5,1198; (MS41 §§ 412.075, 412.23, 426.08). 

Keewatin Village Attorney. 

Facts 

The Village of Keewatin, operating under the 1905 Village Act, pur
chased a tract of land for tourist park purposes. No tourist cabins were 
ever built. The council has now designated a part of the land 80 acquired 
8S a park area and has no use for the other part. 

Question 

Whether or not the council may sell that portion of the tract which is 
not included in the newly designated park. 

Answer 

We are of the opinion that the council may sell real estate when no 
longer needed for village purposes without a vote of the people. The council 
may sell the unused portion of the park area described. 

April 21, 1941. 

255 

ROLLIN L. SMITH, 
Special Assis tant Attorney General. 

469-A-15 

Detachment of land from village-Unplatted land-Twenty rod. require
ment-Twenty rods from platted portion requirement not applicable to 
unplatted lands-M40 § 1120,.; (MS41 § 418.29). 

Mower County Attorney. 

Facts 

You state that a petition has been filed with the Board of County Com
missioners under Mason's Supplement 1940, Section 1120¥.a . asking for the 
detachment of certain unplatted real estate situated in the Village of 
Waltham. The land sought to be detached from the village is less than 
twenty rods from the platted portion of the village, and you ask our inter
pretation as to whether Mason's Supplement 1940, Section 1120*, requiring 
that certain lands in order to be detached be located more than twenty rods 
from the platted portion of the village,. is applicable to unplatted land. 

The statute in so far as it is pertinent reads as follows : 
"The owner or owners of any unplatted tract or tracts of land 

constitut;ng a compact and contiguous tract of not less than 80 acres, 
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situated within the corporate limits of any village in this state, occupied 
and used solely for agricultural purposes, or the owner of any platted 
lands occupied and used solely for agricultural purposes constituting 
a compact and contiguous tract of not less than 10 acres not within 
20 rods of the platted portion of such village and situated within its 
limits, may petition s ingly, or if there be more than one such owner, 
jointly, the board of county commissioners of the county in which said 
tract or tracts of land is situated, for an order detaching said tract or 
tracts from said village." 

Answer 

It is our opInion the owners of two types of land may petition the 
Board of County Commissioners for detachment, to-wit: 

1. The owner or owners of any unplatted tract or tracts of land con
stituting a compact and contiguous tract of not less than SO acres situated 
within the corporate limits of any viHage in this state, occupied and used 
solely for agricultural purposes, 

Or, 

2. The owner of any platted lands occupied and used solely for agri
cultural purposes constituting a compact and contiguous tract of not less 
than 10 acres not within 20 rods of the platted portion of such village and 
situated within its limits. 

That is to say, it is not necessary that unplatted lands be located more 
than twenty rods from the platted portion of the village before a petition 
for detachment may be filed under Section 1120¥., supra. The twenty rod 
requirement is only applicable to platted lands. This view is consonant 
with an opinion dated December 18, 1936. 

We have given consideration to the argument you advance to the effect 
that the legislative history of the act, especially the amendment made by 
Laws 1933, Chapter 433, evidences an intention on the part of the legislature 
to make the twenty rod requirement applicable to both platted and unplatted 
lands. What you say with reference to the intention and action of the 
legislature in this regard by the 1933 amendment is perhaps true. At all 
events, their action in changing the statute by Laws 1935, Chapter 90, evi
dences a clear intention to do away with the twenty rod requirement as to 
unplatted lands. The s tatute as it reads now is quite clear. 

Question 

1. "Does the 20 rod limitation apply only to platted land?" 

Answer 

Yes. 
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Question 

2. 44In cases where unplatted land has heretofore been detached 
from villages, a portion of which is within 20 rods of the platted portion 
of the village, are those proceedings valid 1" 

Answer 

Yes, at least as to such proceedings as were taken after the enactment 
of Laws 1935, Chapter 90, to-wit: April 1, 1935. 

September 4, 1941. 

256 

EDWARD J. DEVITT, 
Assistant Attorney General. 

484-E-2 

Gift-Recreational purposes-Authority of village to accept land-(MS41 
§§ 448.01, 450.19, 459.06, 465.03, 471.15). 

Butterfield Village Attorney. 

Question 

Whether or not the Village of Butterfield may accept a gift of 240 acres 
of land contiguous to the village. This land contains 20 acres of trees, and 
also a small lake. The donor desires to give it to the village for park 
purposes. 

Answer 

There are certain sections of the statute under which the village without 
question is authorized to accept a donation of this quantity of land. 

Minnesota Statutes 1941, Section 471.16 (Mason's Supplement 1940, 
Section 1933-9-a), authorizes such a village to acquire land for recreational 
purposes. No limit Is placed on the acreage which may be so acquired. If 
this land contains a lake suitable for boating, fishing, swimming, skating, 
bathing or bunting, it may very well be acquired for r ecreational purposes 
under this section of the statute by donation of the owner. 

Minnesota Statutes 1941, Section 460.19 (Mason's Supplement 1940, 
Section 1933-9), authorizes villages to acquire land by gift for tourist parks. 
There is no limit to the acreage which may be so acquired. 

Minnesota Statutes 1941, Section 469.06 (Mason's Minnesota Statutes 
1927, Section 1933), author izes villages to acquire land by donation for forest 
purposes where the land is better adapted for the production of trees than 
for any other purpose. No acreage limit is placed on the amount or' land that 
may be so given to and acquired by a village. 

Again, Minnesota Statutes 1941, Section 466.03 (Mason's Minnesota 
Statutes 1927, Section 1830), contains a broad grant of power to accept gifts. 
This section r eads as follows: 
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"Any city or village may accept a grant or devise of real or personal 
property and maintain and administer such property for the benefit of 
its citizens in accordance with the ter.ms prescribed by the donor. Noth· 
ing her ein shall authorize such acceptance or use for religious or sec
tarian purposes. Every such acceptance shall be by resolution of the 
council adopted by a two-thirds majority of its members, expressing 

such terms in full ." 

Here is a grant of power sufficient to authorize the acceptance of the 
gift of the 240 acres, unless there is a prohibitive limitation upon the power 
found in Section 448.01, Minnesota Statutes 1941 (Mason's Supplement 1940, 
Section 1264-3) . That statute is quoted thus: 

liThe council of any village in the state may, by r esolution or ordi· 
nance, acquire, by gift, condemnation, or purchase, for or in the name 
of the village a tract of land, either within or without the corporate 
limits of the vil1age, for park purposes and may appropriate money 
from the general revenue fund of the village for the purpose of pur
chasing this tract of land, not exceeding the sum of $2,000. No tract 
of land so acquired by purchase or condemnation shall exceed 80 acres 
in area. No village can acquire more than 40 acres unless the question 
of issuing bonds for acquiring a park shall have been submitted to the 
voters of the village prior to J anuary 1, 1936, and carried by more than 
five·eighths majori ty." 

In my opinion the last sentence of the statute last above quoted does 
not mean that a village cannot acquire for park purposes more than 40 acres 
of land. It means that a village cannot bond i tself to purchase more than 
40 acres for park purposes. That ther e is power to acquire more than 40 
acres is shown by the sentence r eading: UNo tract of land so acquired by 
purchase or condemnation shall exceed 80 acr es in area." So long as bonds 
are not to be issued, the village may acquire by purchase or condemnation 
as much as 80 acres. 

But neither of the sentences just mentioned (contained in the last 
quoted statute) denies to the village the power granted by said Section 
465.03 t o acquire by donation any amount of land. 

In so far as this opinion is inconsist ent with that of January 12, 1942, 
the latter opinion may be disregarded. (File 476·B-I0.) 

Whether it is good policy to accept t he gift is not a question which it is 
within the province of this office to answer . That is a question for the village 
council . I have indicated t hat if the village desires to do so, it may legally 
acquire the acreage by gift. 

December 22, 1942. 

J. A. A. BURNQUlST, 
Attorney General. 

476-B-10 
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257 
Parking lot-Authority of city to purchase under city charter. 

Owatonna City Attorney. 

Facta 

The city council of Owatonna contemplates the possible purchase of 
property in the business district for use as a free public parking grounds. 

Question 

Whether such purchase would be legal and proper and direct attention 
to Chapter IV. Section 14 of the city charter. 

Answer 

Chapter I, Section 1, of the Owatonna city charter, provides that the 
city may purchase r eal estate "a8 the purposes of said corporation may 
require, or the exigencies of said corporation may render convenient." Chap
ter IV, Section 14, vests in the city council the power to purchase "such 
private property as may be necessary for the sites for public ••• grounds 
for the use of the city," provided that a purchase amounting to ,3,000 or 
more must be submitted to a vote of the city electors. 

If the city council, in the exercise of its discretion, deems the purchase 
of the ground for a parking lot necessary, the foregoing charter provisions 
are a sufficient authorization for the purchase. 

If the council determines that the purchase of a parking ground is 
necessary. the condemnation provisions of Chapter VII. Section 4, of the 
charter are applicable. 

April 21, 1941. 

STREETS 

258 

FREDERICK O. ARNESON, 
Special Assistant Attorney General. 

69-A-40 

Obstruction-TeMporary-To aid war work-M27 § 10241; (MS41 § 616.01). 
City Attorney, Mankato. 

Facta 

A certain company operating in Mankato has asked the city council for 
a permit to erect an enclosed platform over the public street at the street 
entrance to its premises on a side street. By so doing the company will 
increase its floor space and it will serve the convenience of the company and 
hasten its work in loading trucks which would stop opposite the platform 
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in the street. The company needs the additional floor space in connection 
with its war work. Likewise its work will be speeded up by the added con
venience which the platform would perform. If the platform should be 
permitted and erected, the company trucks would drive up alongside the 
platform for loading. At present, as I under stand the situation, these trucks 
are loaded by driving them up to the s ide door of the platform on this street. 
There is no sidewalk. The entire str eet is open for vehicular traffic. The 
pavement which is traveled by vehicles ext ends up to the side wall of the 
plant where the side door is. This s ide of t he street has never been used 
by pedestrians. 

The applicant for the platform will agree to r emove the obstruction 
from the street at the close of the war. 

Question 

Whether the city council is vest ed with discretion to permit the erection 
of a temporary enclosed platform as indicated-the same to be taken away 
after the war. 

Answer 

What constitutes an unlawful encroachment and obstruction in a public 
street is in most cases a perplexing problem. 

Your charter grants to t he council the power to prevent encroachments 
upon or obstructions in the streets or city. See Charter, page 28, Section 
69 (18). So far as I can find , your charter gr ants no express authority to 
permit encroachments in streets. 

Mason's Minnesota Statutes 1927, Section 10241, provides that it shall 
be a public nuisance to Ilunlawfully interfere with, obstruct, or r ender dan
gerous for passage · •• a street ." It is my understanding that it is the 
opinion of the council that the street in question will not be r endered danger
ous for passage by the erection of the platform. 

This question has been the subject of much cons ideration by the courts 
and text writers. Perhaps a proper manner in which to treat it is to quote 
briefly what some of the authorities have said. The law is summarized thus 
in 46 C. J ., p. 946: 

"The right of the public to use the streets for purposes of travel 
and transportation is the paramount one, and that of the abutter to 
occupy them for other purposes is a permissive and subordinate one. 
The general rule is that, while abutters may use the streets in the 
manner not inconsistent with the rights of the public, they cannot so use 
it as to obstruct, or encroach upon, the public easement or the rights of 
other abutting owners. While abu tting owners have a right temporarily 
to obstruct the street for purposes pertaining to their business, or their 
occupancy or owner ship of the premises, they have no right to appro
priate any portion of the street to their exclusive use in carrying on 

. their business, although sufficient space is left for use or passage of 



370 MUNICIPALITIES 

the public. And it is generally held that, without legislative or municipal 
authority. abutting owners cannot encroach upon the street, even at a 
height above the space necessary for public trave1." 

The following excerpts are taken from Vol. 4, McQuillin Municipal Cor
porations, at the pages indicated: 

Page 82. uThus, it will be noticed bereafter that the abutter has 
no right, and cannot, ordinarily be granted the right, to encroach per
manently on the street by a building extending into the street or other 
permanent and substantial erections. On the other hand, subject to 
proper municipal regulations enacted in pursuance of the police power, 
the municipality either has power expressly to permit minor perma
nent encroachments on the street such as bay windows, cornices, awn
ings, signs, steps, hitching posts, stepping stones, and the like, or else 
the municipality considers that such encroachments are so trifling that 
they are not interfered with." 

Page 107. "Except where the use is temporary, or the power has 
been specifically delegated by the legislature, a municipality may not 
authorize the use of streets for private purposes from which neither 
the city nor the public derive any consideration or benefit." 

Page 110. "In many cities the streets have been subjected to a 
great number of invasions for the benefit and use of private owners, 
but in r ecent years it has been more and more realized by the courts 
how dangerous such invasions have been and how if one person is per
mitted to use the s treet others will likewise have to be accorded equal 
privileges, with the result that, sooner or later, especially in the larger 
cities, the rights of the public and adjacent land owners to use the 
streets, will be seriously interfered with. Unquestionably many permits 
to encroach on the street are gained by nearly every municipality of any 
considerable size which, if the question were litigated, would be held to 
be entirely beyond the power of the municipality." 

Page 110. "A municipality cannot authorize a permanent encroach
ment, i.e., cannot confer power on abutters or others to occupy perma
nently a part of the street for a private use, unless such power has been 
expressly delegated by the legislature, and even then the property rights 
of abutters and nearby owners of adjoining property must not be 
infringed upon. If the municipality has no power to permit such use of 
the streets, it necessarily follows, that where it has not authorized the 
encroachment or obstruction, and could not authorize it, such a use of 
the street is unlawful and constitutes a nuisance." 

Our courts have declined to state any definite rule for determining the 
limit to which an abutting owner may put a street for the purpose of access 
to his premises. See Gustafson v. Hamm, 56 Minn. 334, 339, from which the 
following quotation is taken: 

"The right of an abutting owner, under certain municipal regula
tions, to use a part of the street or areas, for purposes of access to base-
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ments , for the temporary storage of building material, for laying under

ground pipes to connect with water and gas mains, stands on a dfferent 
principle. These are a ll r eally included in the general right to use a 

street for purposes of access to the abutting premises, and have been 

long sanctioned as legitimate street uses. It is not necessary to consider 
her e just what is the precise limit to the uses to which an abutting 
owner may put a street for purposes of access to his premises." 

In the case of People ex r eI. v. Western Cold Storage Company, 287 Ill. 
612, 123 N. E. 43, an ordinance permitted the cold storage company to build 

a permanent elevated platform over the sidewalk in front of its premises. 
This compelled pedes trians to climb four steps on one end and go down an 

incline 16 feet long on the other. The purpose of the platform was to enable 
the company to load its goods. This platform was held an unlawful obstruc

tion. The platform built here was a permanent one. 

Whether your s ituation presents conditions under which it would be 
held that the council would be justified in granting a temporary permit is 
not a question which we are able to answer. It is a mixed question of law 

and fact. As long as there is a factual s ituation involved, we would not 
attempt a categorical answer. 

It is our opinion that the mayor and members of the city council would 

not necessarily subject themselves to civil or criminal liability if in their 
discretion they determine that the welfare of t he city and its inhabitants will 

be served and that the war effort will be helped by aiding the company in 
the performance of its work and for that purpose permit temporarily the 

erection of the enclosed platform, but no one can say that a question as to 

the violation of their duty by the councilmen might not be raised. If permis
sion is granted, it should be upon the condition that the city may revoke the 

permit without notice at any time. The platform should not be allowed to 

remain longer than it is necessary for the war work in which this company 
is engaged. No public hazard should be created and suitable precautions 

should be taken. It may be understood that the platform will be removed at 

the end of the war or when the work is concluded, unless the permiss ion is 
sooner revoked. Provis ion should al so be made for indemnification of the 
city and its officers against liability for damages for both personal injuries 
and to property, and this indemnification should be secured by bond. Of 
course no such permit s hould be granted if it might cause a competitor to 
complain of discrimination or that the permittee was being favored to the 
prejudice of the competitor. 

RALPH A. STONE, 
Assistant Attorney General. 

December 28, 1942. S96-C-3 
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259 
Railroad grade crossings-Order of Railroad and Warehouse Commission 

superior to local ordinance. 
City Attorney. Waseca. 

Facts 

Referring to the order of the Railroad and Warehouse Commission of 
this State dated the 13th day of F ebruary. 1941, r elative to the installation 
by the Railroad Company of Minnesota Standard Automatic Highway Grade 
Crossing signals where Elm Street crosses the tracks of the Minneapolis & 
St. Louis Railroad Company in the City of Waseca; and the fact that the 
City of Waseca has on its books an ordinance providing for 24·hour gate 
service at such intersection and grade crossing. 

Attention is called to the fact that the order of the Commission above 
mentioned was entered as the result of a hearing before the Commi88ion on 
the petition of the Railroad Company involving this crossing, also designated 
as U. S. Highway 14, and that at such hearing the City of Waseca was a 
party; that service of the order of the Commission was made upon the City 
of Waseca and that no appeal has ever been taken from the order. 

Also that the Railroad Company pursuant to the order of the Commis
sion, r ecently commenced the installation of the equipment described in the 
order; and that thereupon the city objected thereto and called the attention 
of the Railroad Company to the ordinance above mentioned. 

Questions 

1. Is the order of the Commission above mentioned superior to such 
ordinance of the City of Waseca? 

2. Does the failure of the City of Waseca to appeal from such order 
constitute an implied or tacit consent on the part of the City to the installa
tion by the Railroad Company of the Standard Automatic Highway Grade 
Crossing signals provided for by the order of the Commission? 

Answer 

Your attention is called to the case of Olson v. Chicago, Great West
ern R. R. Co., 193 Minn. 63'3, in which the Court at page 637, referring to 
State v. Northern Pacific R. R. Co., 176 Minn. 601, said: 

"We reach the conclusion that the Legislature intended to and did 
confer upon the Commission power to determine all questions relating 
to the matter of railroad crossings." 

Subsequent to the opinion just mentioned, the Court in the case of 
Litha v. Northern Pacific Ry. Co., 201 Minn. 427, therein affirmed the doc· 
trine of the Olson case, so far as here material, saying: 
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"If it meant that the Legislature has conferred upon the Railroad 
and Warehouse Commission the power to provide for the installation of 
signs, safety devices, stationing of flagm en and other similar measures, 
the statement concededly is correct." 

While there are dissenting opinions in each of these cases, such dissents do 
not reach the questions suggested by you. 

Your first inquiry is, therefore, in my opinion, properly answered in the 
affirmative. 

Having thus answered your first inquiry, it would seem unnecessary to 
answer the second question which you suggest, but it may be said that where 
a person served with notice in a proceeding before any tribunal, appears 
ther ein and fails to object to the jurisdiction, and when an order is made 
determining the rights of such person fails to appeal from such order within 
the statutory period, such person is bound thereby and cannot question the 
jurisdiction of the tribunal, at least, collaterally. 

You may be interested, however, in knowing that the exact question 
as to whether a city organized under a home rule charter may by ordinance 
compel the Railroad Company to install a safety device at a s treet crossing 
therein, was answered in the affirmative but with the express limitation that 
such device shall have the approval of the Railroad and Warehouse Com· 
mission. (See opinion April 16, 1929, § 82, 1930 Report.) 

May 21, 1941. 

TAX LEVY 
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GEORGE T. SIMPSON, 
Special Counsel. 

869-M 

Recreational Fund-Establishment of-Right to levy taxes in support of
Ely Home Rule Charter. 

City Attorney, Ely. 

Facts 

The City of Ely is a city of the fourth class operating under a home 
rule charter. Section 72 of the charter provides that the council by a majorw 
ity vote of its members may levy an annual tax for the support of certain 
specified funds. The last paragraph of said section provides as tollows: 
"The council may in its discretion establish any other fund which it may 
consider necessary." 

Questions 

1. May the council of the City of Ely establish a Recreational Fund 
and levy a tax for its support under the above charter provision? 

2. May the Council of the City of Ely levy a tax for recreational pur
poses under any statute? 
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Answer 

The rule is that a municipal corporation can levy no taxes, general or 
special, upon the inhabitants, or their property, unless the power be plainly 
and unmistakably conferred. The authority may be in express words, or by 
necessary or unmistakable implication. 4 Dillon Mun. Corp. (5 Ed.) Section 
1377, p. 2398. 

An examination of Section 72 of your charter, found in Chapter 9 headed 
"Finances and Taxation," discloses that certain designated funds are 
required to be maintained in the city treasury. The council, by a majority 
vote, is authorized to levy an annual tax in support of the funds specified. 
The funds thus enumer ated are: 1. interest; 2. sinking; 3. fire departmentj 
4. courts and police; 6. permanent improvement; 6. general; 7. permanent 
improvement revolving; 8. library and armory; 9. light and water; and 
10. Mayor's contingent expenses. This enumeration of special funds is 
followed by a final paragraph of general words reading: "The council ma,. 
in its discretion establish any other fund which it may consider necessary." 

Construing this last paragraph in connection with other provisions of 
the charter, we believe it empowers the council to establish a fund for any 
purpose for which the council is authorized to expend public money. IV Dil
lon Mun. Corp. (5 Ed.) Section 1379, p. 2401. 

Referring to Chapter 8 of your charter , which states the council's 
powers, we find in Section 65 power conferred on the council: 

Uto acquire by purchase, condemnation or otherwise, and to establish , 
maintain, equip, own and operate libraries, r eading rooms, art galleries, 
museums, parks, playgrounds, places of recreation ••• and all other 
public buildings, places, works, and institutions necessary for the ~ood 
of the city." 

The word "parks" has been given a broad construction by our courts. 
Hobart v. Minneapolis, 139 Minn. 368. It has been defined as "a pleasure 
ground for the recreation of the public to promote its health and enjoyment." 
Booth v. Minneapolis, 163 Minn. 223. The power to provide r ecreation for 
the public is almost uniformly granted municipalities. 3 McQuillin Mun. 
Corp. (2d Ed.). Sections 1217, 1255-1259; 5 McQuillin Mun. Corp. (2d Ed.), 
Section 1961; 4 Dunnell's Digest, Section 6608-a. Public funds cannot, of 
course, be expended for any purpose not essentially of a public nature. 
Burns v . E ssling,166 Minn. 171; 4 Dunnell's Digest, 6561. 

You do not state precisely what the contemp1ated recreational fund is 
to be used for. Assuming it is to be used for providing public recreation as 
r ecognized by our court, to-wit: 

"by indulgence in tennis , pitching horseshoes, croquet, baseball, kit
tenball, golf, walking, horseback riding, picnicking, skating, bathing, 
and general outdoor exercise, band concerts, maintenance of botanical 
and zoological gardens, and other recreations ," 

then it would appear to be a proper use of public funds. See Booth v. Min
neapolis, supra. 
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It being a proper use of public funds, and authorized by your cbarter, 
then a special fund may be established therefor, as provided in said Sec~ 

tion 72. 

August 26, 1941. 

TOWNS. 

261 

ROLLIN L. SMITH, 
Special Assis tant Attorney General. 

519-C 

Powers-Requisites for the exercise of s uch powers-Fonds for the exer· 
d se of s uch powers-M27 §§ 1003, 1004, 1186; (MS41 §§ 368.01, 412.19). 

Village Attorney. New Brighton. 

Facta 

flSection 1003 Mason's Minnesota Statutes for 1927, provides that any 
township therein having a platted portion on which there reside 1200 or more 
people shaH have and possess the same power and the same authority now 
possessed by villages under the laws of this state, in so far as such powers 
are enumerated in Section 727 Revised Laws of 1905, and also Subdivisions 
1. 7.8,9, 10,11, 12, 16, 17, 18 and 22 of said Section 727. Also have powers 
enumerated in Sections 729 and 735 Revised Laws of 1905. Sections, 727, 
729 and 735 being known as Sections 1186, 1196 and 1205 Mason's Minnesota 
Statutes for 1927. Section 1004 Mason's Minnesota Statutes for 1927, pro
vides that any township having a platted portion on which there r eside 1200 
or more inhabitants, shall have and possess the same power and authority 
now possessed by villages of the 4th class under the laws of this state, in so 
far as such powers ar e enumerated in Subdivisions 7, 8, 9, 12 and 17 of 
Section 727 Revised Laws of 1905. Section 1003 appears to have been Chap
ter 193, Laws of 1907, P aragraph I , and Section 1004, appears to be Chapter 
397, Laws of 1907, Paragraph 1. 

"The Township of Rose, next immediately adjacent to the City of St. 
Paul, is a township in which there are platted areas on which there r eside 
more than 1200 people." 

Question 1. 

t. Under the Sections above cited, is it necessary that the 1200 people 
reside in one contiguous plat t ed area, or is it sufficient if there are 1200 
people residing upon platted areas which when added together, would 
exceed 1200? 

Answer 

Any township in this state having therein a platted portion on which 
there resides 1,200 or more people · •• " is the phraseology used in Laws 
1907, Chapter 193, which, for reasons hereinafter stated, I r egard 8S the 
controlling law in this matter rather than Chapter 397 of the same session 
laws. 
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The statute does not say that the platted portion should consist of 
contiguous areas. Although the s ingular is used in the law in question, the 
rule of construction to be applied, unless inconsistent with the manifest 
intent of the legislature or repugnant to the context of the statute, is the 
following: "Words importing the singular number may extend and be 
applied to several persons or things •• -." 

Therefore. it is my opinion that the words, U a platted portion" may be 
construed to include the total of the platted areas within the township, 
whether such areas are contiguous or not, 88 such construction appears con
sistent with the object to be attained by the statute. Mason's Minnesota 
Statutes of 1927, Section 10932, subdivision 2. Laws 1941, Chapter 492, 
Section 16, subdivis ion 4. 

This opinion is not in confonnity to earlier opinions issued from tbil 
office under a former Attorney General. (Opinion of July 13, 1936, and 
opinion of May la, ]935, 434-a-6). 

Question 2 

2. What sort of qualifying certificate or evidence should be made and 
filed to show that such township qualifies under said sections? 

Arunver 

The law makes no provision for the tiling of any qualifying certificate. 
Therefore, any certificate that is filed would not be official nor would it be 
prima facie evidence of the facts therein stated, nor would it be binding 
upon anyone who might attack in any manner the right of the town to 
exercise the powers in question. 

Questions 3 and C 

3. After qualification, would such township have the powers of a village 
only with relation to the subdivisions mentioned in Chapter 1004, or would 
they have all of the powers of any village as designated in Section 1003 '! 
Incidentally, Section 1004 refers to a village of the 4th class. I assume that 
this was meant to r ead a city of the 4th class. 

4. Would the fact that Section 1004, being Chapter 397. Laws of 1907, 
was passed subsequent to Section 1003, which is Chapter 193, Laws of 1907, 
restrict the powers of such a qualifying township to the provisions of 
Section 1004! 

Answers 

The two laws do not agree as to the powers intended to be vested in 
such a town, but, as above stated, the controlling law in my opinion is 
Laws 1907, Chapter 193. 

Your fourth question assumes that Chapter 193 was the first law passed. 
However, Laws 1907, Chapter 397, was approved April 8, 1907. Laws 1907, 
Chapter 193, was approved April 15, 1907. In so far as the two are inconsis-
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tent, the latter law would control. The first law passed (Laws 1907, Chapter 
397) provides that such towns U ••• shall have and possess the same 
power and same authority now possessed by the villages of the fourth class 
under the laws of this state, •• "." The law as worded attempted to confer 
the power vested only in a certain classification of villages, which class did 
not exist 8S such. Apparently that is the r eason for the later act, or Chapter 
193, which probably was passed to r ectify the uncertainty and doubt created 
by the first act. If the words "vil1ages of the fourth class" in Chapter 397 
were intended to refer to cities of the fourth class, a still greater uncer
tainty would result. 

Therefore, it is my Opinion that a township which compIles with the 
conditions specified in the later law (Mason's Minnesota Statutes of 1927, 
Section 1003) may exercise the powers therein enumerated. Such powers 
are not restricted by Laws 1907, Chapter 397 (Mason's Minnesota Statutes 
of 1927, Section 1004) because it is superseded by Laws 1907, Chapter 193 
(Mason's Minnesota Statutes of 1927, Section 1003). 

Question 5 

6. Would such a qualifying township have sufficient authority under 
Section 1186, paragraph 1, to set up the necessary departments to carry 
out the authority given by paragraphs 7, 8, 9, 11, 12, 16, 17, 18 and 22, of 
said Section 1186? 

Answer' 

The power granted is to adopt ordinances, rules, and by-laws for the 
enumerated purposes. The powers granted specifically cover the establish
ment of a fire department (Mason's Minnesota Statutes of 1927, Section 
1186, subsection 7), a park board (id., Section 11) , and a board of health 
(id., Section 17). It occurs to me that the other powers conferred can be 
exercised by the enactment of proper ordinances without the necessity of 
establishing departments. 

Question 6 

6. Would it be necessary to submit the proposition of qualifying under 
these sections, to a vote of the people of the town, or the levying and expen
diture of money to accomplish the purpose authorized under these sections! 

Answer 

The statute confers the powers enumerated in the law (Laws 1907, 
Chapter 193; Mason's Minnesota Statutes of 1927, Section 1003) upon all 
towns wherein the specified conditions exist. It is not necessary that these 
powers be adopted by a vote of the people. The town possesses these powers 
by virtue of the statute, and a vote of the people is unnecessary. The 
amounts to be raised by taxation must be voted at a town meeting. A town 
meeting alone possesses the power to vote sums for the town expenSe8. See 
Mason's Minnesota Statutes of 1927, SectiolUl 1002-6, 1093 and 1098. 
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The last sentence above. however, does not mean that the town board 
could not levy special assessments upon benefited property for street and 
sewer improvements. 

April 16, 1942. 

WEEDS 

262 

J . A. A. BURNQUIST, 
Attorney General. 

4S4-A-6 

Destruction-Use of sodium chlorate- M27 §§ 6163, 6168, 6161, 6162; (MS41 
§§ 20.07, 20.12, 20.15, 20.28). 

Morrison County Attorney. 

Fa.ta 

A local weed inspector properly appointed and authorized serves a 
notice pursuant to 6158 Mason's Minnesota Statutes 1927, on the occupant 
of r esident lands, ordering h im to destroy through the use of a sodium 
chlor ate solution, a patch of leafy spurge which is locat ed nearby the dwell
ing of the occupant, but which is not a part of growing crops. The occupant 
r efuses to use sodium chlorate solution, claiming that use of the same would 
be dangerous to humans, particularly children. 

As may be seen from the above, the occupant does not object to destruc
tion of the weed. What he objects to is the use of a sodium chlorate solution. 
The weed inspector proposes to use sodium chlorate solution on the patch and 
to entirely fence the same with snow f encing, t he weed inspector claiming 
that this leafy spurge can only be completely destroyed through the use of a 
sodium chlorate solution. 

Question 1 

Does the local weed inspector have the authority to order the occupant 
to use sodium chlorate solution in the destruction of this noxious weed 7 

Answer 

The answer depends upon a construction of the applicable statutes to 
wr.ich refer ence is now made. 

Section 6153, Mason's Minnesota Statutes 1927, makes it the duty of 
every occupant of land to "cut down, otherwise destroy or eradicate all 
noxious weeds ••• in such manner and at such times as may be directed 
or ordered by the commissioner or by a local weed inspector having juris
dictipn." 

Section 6158 id. authorizes the local weed inspector t o give a notice in 
writing to the owner or occupa nt requiring him to cause noxious weeds to 
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be "cut down, otherwise destroyed or eradicated * •• in the manner and 

within the times specified in the notice." 

Section 6161 id. authorizes the weed inspector in case the notice goes 
unheeded, to cause the weeds to be "cut down, otherwise destroyed or eradi

cated," It provides a procedure whereby the cost of so doing may be spread 

in taxes agains t the land. 

Section 6162 id. provides that any person "who neglects, fails or r efuses 
to comply with any notice duly issued hereunder by the commissioner or 

local weed inspector * •• or who fails, r efuses or neglects to perform any 
duty imposed upon him· •• shall be deemed guilty of a misdemeanor." 

The power of the weed inspector to say in what manner the weeds shall 
be eradicated is emphasized by the repeat ed use of the words "in the manner 

and at the times" specified by the said inspector. These words appear in 

Sections 6153, 6158 and 6161. It is cIea-r to me that the weed inspector is 
given authority to specify what method of eradication or destruction shall 

be adopted. Therefore in my opinion the answer to your first question shan 

be in the affirmative. 

Question 2 

If the occupant cuts the weed plant above the surface of the ground and 

distributes on said surface salt and crankcase oil, is it within the power of 

the local weed inspector to declare that such methods are not sufficient to 

des troy the noxious weed and to enter thereon pursuant to 6161 Mason's 

Minnesota Statutes 1927, and spread a sodium chlorate solution on said 
noxious weed? 

Answer 

The answer to this question necessarily follows the foregoing. If the 

weed inspector has power to designate the method of eradication which is to 
be used, then under the statute he has authority to see that such method is 

adopted and used under Section 6161. 

I will qualify what has been said by this s tatement, however. If there 
is danger of injury to human beings in the usc of sodium chlorate speCified 
by the weed inspector when used at the time and in the manner specified 
by him, then the occupant is not obliged to adopt that method, and the weed 
inspector has no right to order it. This, however, is a question of fact upon 
which this office can not pass. 

July 20, 1942. 

RALPH A. STONE, 
Special Assistant Attorney General. 

822-G 
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CHILDREN 

263 
Delinquent-Settlement-Court proceedings--L 41, C 168, § 6j (MS4.1 § 

260.30) . 

Sherburne County Attorney. 

Facta 

A family with three minor children, who are still minors, lived in 
county B from 1935 until October, 1940. They r eceived no relief in county B. 
In October, 1940, the family. including the three minor children, moved to 
coun ty A, where they have been residents ever since. During the time they 
have lived in county A, medical attention was required on the part ot the 
minor children, and county B acknowledged residence for poor relief purposes 
and reimbursed county A for such expenses. None of the minors have been 
emancipated. Lately, a petition to have these minors judged delinquent haa 
been filed at the Probate Court, and the question arises under Section five 
of the Laws of 1941. 

Questionl!l 

Whether the matter should be heard in county A or county B . 
• • • does a settlement for pauper purposes mean the same thing as 

legal settlement for such proceedings as are contemplated under the law 
above stated, section five? ••• 

Answer 

Laws 1941, Chapter 158, Section 6, r eads in part as follows: 

"In any proceeding relating to a dependent, neglected or delinquent 
child, if it appears that the child has a legal settlement in another 
county, the court may continue the case and forward to the clerk of the 
juvenile court of the county in which it appears the child has a legal 
settlement a certified copy of aU papers filed together with an order of 
transfer of the case to the county of legal settlement. Whenever the 
judge of the juvenile court of the county in which the case has been 
transferred denies that such child has a legal settlement in his county, 
he shall send such order of transfer with his statement of facts as to 
settlement of the child to the director of social welfare who shall 
immediately investigate and determine the question of legal settlement 
and certify his findings to the juvenile judge of each of said counties. 
Such decision shall be final and complied with unless within 30 days 
thereafter action is taken in the district court as provided in Mason's 
Minnesota Statutes of 1927, Section 3161-1 and 3161-2 as amended. 

"When the legal settlement of the child has been determined the 
judge of the juvenile court of the county of legal settlement shall pro-
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ceed to hear and determine the disposi tion of the ease. The judge may 
accept the findings of the juvenile court where the petition was filed 
or he may in his discretion direct the filing of a new petition and hear 
the case de novo," 

In our opinion the delinquency proceedings should be heard in B county 
- the place of the parents' legal settlement-because they have not acquired 
a new settlement in A county. The same rule controls as is provided in 
Section 3161. See 

City of Minneapolis v. Village of Hanover , 297 N. W. 27. 
In re Galow, Lac qui Parle County v. Edison Township et aI., 297 N. W. 743. 
City of Minneapolis v. Count y of Beltrami et aI., 206 Minn. 371. 

VICTOR H. GRAN, 
Assistant Attorney General. 

September 24, 1941. 840-A-6 

264 
Settlement-Stepfather not liable for support-M40 § 3161; (MS41 § 261.07). 

Big Stone County Attorney. 

Facts 

A res ident of Big Stone County moved to B. County. He there married 
a woman who had four children, a ll resident s of B. County. They Jived there 
long enough so that the r esident from Big Stone County acquired settlement 
in B. County for poor purposes. B. County paid the mother of the children 
mother 's aid. The family then moved back to Big Stone County, and the 
mother, at the present time, is r eceiving mother's aid f or two of t he children. 

Question 

Whether the s tepfa ther of the chi1dren a nd the woman whom he mar
ried, after two y'ear s' r esidence in Big Stone County. will acquire a settle
ment for poor purposes if, during t hat time, t he f amily is in r eality being 
partly supported by B. County. 

Answer 

The r ule is well established that the settlement of the wife is the settle
ment of t he husband. But, exceptional circumstances must be considered in 
this case. The dates of r emoval to Big Stone County are not stated in your 
letter . Mason's Supplement 1940, Section 3161, is Laws 1939, Chapter 398, 
Section 1, adopted April 22, 1939. That date is important as changing the 
rule. That section provides: 

14 • •• The time during which a person has r eceived ••• aid to 
dependent children ••• shall be excluded in determining the time of 
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residence hereunder· • *." 
It is, ther efore, my opinion that, under t he rule est ablished in this sec

tion, if the wife and children res ide two years continuously in Big Stone 
County without receiving any of the relief mentioned in Section 3161, supra, 
from either county or from the f ederal government, they become charges 
upon Big Stone County if in need of r elief . After two years r esidence in 
Big Stone County, the husband has a settlement there f or poor r elief pur
poses, with the same rule as to deductions in computed time. 

You further inquire whether the stepfather is liable f or the support of 
the stepchildren. Upon the facts as stated, I would say no. 

March 5, 1942. 

266 

CHARLES E . HOUSTON, 
Assistant Attorney General. 

339-0-4 
g40 .... _1. 

Claims-Against estate of deceased recipients s hould be allowed and the full 
amount of the assis tance paid-42 USCA 303-b-2; M40 § 3199-27j (MS41 
§ 256.27) . 

Judge of Proba te. 

Facts and Question 

In an estate now in the process of probating in this county. t he deceased 
was an Old Age Assistance r ecipient. The local agency has filed a cla im for 
the full amount of assistance received by the deceased. The attorney for the 
estate has r aised the question that the lien for the amount r eceived by the 
deceased is only effective in so far as the county's proportionate share is 
concerned, and that the share of the State and t he Federal Government is 
not a lien against the deceased recipient's real property in this county. 

My contention is, that in view of the fact that it is the duty of the local 
agency to fi le a claim agains t a deceased recipient's estate for the total 
amount of assistance received that the total amount r eceived by the deceased 
recipient is the total amount of the Jien. 

Answer 

Your contention is correct. I am not sure from your statement whether 
the claim filed was filed under Section 3199-25 or Section 3199-26-6, Mason's 
Supplement 1940. However, in either event the entire elaim, it proper, abould 
be allowed. Section 3199-25 ibid. provides that <4the total amount paid as 
Old Age Assistance shall be allowed as a claim against the estate· ••. " 
Section 3199-26-3 and 5 a lso refer to the claim as including the total amount 
of a ssistance paid. The total amount includes t he contribution of the federal, 
stat e, and county governments. If our act were to provide that the amount 
furnished by the county only should be allowed as a claim, then in all prob
ability our act would not conform to the r equirements of the F ederal Social 
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Security Act, with the result that the f ederal government would no longer 
contribute to our Old Age Assistance program. The F ederal Social Security 
Act provides "that the money furnished by the f ederal government shall be 
r educed by one-half of the sums recovered by the s tate or any political sub
division thereof." 42 U.S.C.A., Section 303-b-2. Consequently. assuming the 
court should allow only one-sixth of this claim, the s tate would then be 
obliged to pay one-half of this amount to the federal government. This 
would be in accordance with Section 3199-27 which provides, uWhenever any 
amount shall be r ecovered from any source for ass istance furnished under 
the provisions of this act, there shall be paid to the United States the amount 
which shall be due under the terms of the Social Security Act and the balance 
ther eof shall be paid to the treasurer of the state, county, t ownship, village, 
borough, or city in the proportion in which that recipient contributed toward 
the total assistance paid." 

April 4, 1941. 

267 

KENT C. van den BERG, 
Special Ass istant Attorney General. 

621-g 

Liens-Enforceability against homestead after sale thereof- M27 §§ 8336, 
8342; M40 § 3199-26; (MS41 §§ 266.26, 610.01, 610.07) 

Brown County Attorney. 

Facta 

A recipient of old age assistance in Brown County i15 a widow who owns 
a life estate in a residence property in which s he has been living and which 
came to her through her husband's estate. The remainder is owned by her 
children. 

Arrangements have been made by the children and the mother to sell 
the property at a figure of $2,800.00. It has been determined among them 
that the value of the life estate is one-third of the total selling price. 

Question 

Whether the lien for old age assistance arlsmg under Mason's Supple
ment 1940, Section 3199-26, a ttaches to the life estate and is enforceable 
upon the sale of the property. 

Answer 

Subsection (2) of the statute cited provides that no person shall be paid 
old age assistance without first giving the s tate a lien on all his property 
situate within the state. 

Subsection (3) provides that the total amount of old age assistance paid 
a recipient shall be a lien in favor of the state upon all real property belong
ing to such recipient. 
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Subsection (6) provides that the lien shall arise upon the filing of the 
certificate provided for. I assume that the certificate as to the widow and 
her property has been filed as required by law. 

Subsection (8) provides that the lien shall not he enforceable against 
the homestead of the lienor while occupied by his surviving spouse. This 
Subsection (8) does not fit the situation you present. This homestead is not 
occupied by the surviving spouse of the lienor. The surviving spouse is the 
lienor. The lien arises against the life estate which she inherited from her 
deceased husband. 

The law exempting the homestead is Mason's Minnesota Statutes 1927. 
Section 8336, which r eads: 

"The house owned and occupied by a debtor as his dwelling place, 
together with the land upon which it is situated· •• , shall constitute 
the homestead of such debtor and his family, and shall be exempt from 
seizure or sa le under legal process on account of any debt not lawfully 
charged thereon in writing, •••. " 

We believe that the old age assistance lien is a debt "lawfully charged 
thereon" within the intent of this law, but am unable to reach the conclusion 
that this construction would permit the enforcement of the lien during the 
occupancy of the recipient who is a life tenant. The policy of the lawmakers 
becomes apparent from a consideration of Subsection (8) above referred to. 
lf t!le homestead of a lienor is exempt while occupied by his surviving spouse, 
certainly the homestead of a lienor must be exempt while occupied by the 
lienor herself. 

But does it follow therefrom that the r ecipient can sell the homestead 
free and clear of the lien as provided by Mason's Minnesota Statutes 1927, 
Section 8342, r eading as follows: 

"The owner may sell and convey the homestead without subjecting 
it, or the proceeds of such sale for the period of one year after sale, to 
any judgment or debt from which it was exempt in his hands. * * ." 
As pointed out, the lien is lawfully charged upon the homestead. It is 

a lien ther eon, but it is immature or unenforceable as long as the recipient 
occupies it. It cannot be said that the property in the hands of the recipient 
is exempt from the lien as r equired by Section 8342. It might be more accu
rate to say that while occupied by the recipient the homestead is subject t o 
a dormant lien. Therefore, I am of the opinion that the homestead may not 
be sold by the recipient free and clear of the lien. The situation might he 
made more clear if it were assumed that instead of a life estate, the recipient 
owned a f ee in the homestead. 

It does not seem probable that the legislature intended that a recipient 
could defeat the lien so given by the simple expedient of selling the property. 
In that case he could sell the fee exempt from the lien, r eserving a life 
estate, and defeat entirely any collection of assistance paid the recipient so 
far as the homestead is concerned. 
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It is our opinion that while the recipient can live a s long as she desires 
in the homestead property, and the lien cannot r each it while so occupied, 
yet the minute she sells her interest in the homestead and abandons it, the 
lien springs from a state of dormancy to a s tate of enforceable vitality, and 
that it is effective from the date when the firs t ass istance was paid, and is 
superior to the rights of a purchaser from the r ecipient. This may seem at 
first blush to be contrary to the holding in Dimke v. Finke, 209 Minn. 29. 
The court said in that case: 

"The lien does not in fact infringe the homestead immunity. for the 
amendment expressly limits its enforcement until after the death of 
both spouses." 

We find nothing in the law which "expressly limits its enforcement until 
after the death of both spouses." Th~ law nowhere says that the lien cannot 
be foreclosed during the life of the lienor. Subsection (8) docs provide that 
no such lien shall be enforced against the homestead of the lienor "white 
occupied by his surviving spouse. or minor children." The period of non· 
enforcement of the lien is limited to the time of occupancy as a homestead 
and not for the life of the recipient. 

The further language of the opinion cited. following that last above 
quoted, indicates that there was no intention of holding that the homestead 
was immune f rom lien foreclosure proceedings after abandonment by the 
recipient or after sale by her . "Upon the death of both spouses. or upon 
alienation of the land. the property ceases to be a homestead." The inference 
flowing from t hat language is that after alienation, the lien can be enforced 
against the homestead. And the court then approves a Kansas case holding 
in substance that enforcement of the lien was possible after alienation of 
the homestead. 

Certainly the court did not intend to hold that in every case an action 
to foreclose the lien cannot be commenced untit after the lienor dies. The 
only limitation upon actions to foreclose the lien is that it may not be fore. 
closed agains t the homestead of the lienor. while occupied as such by the 
lienor, or his surviving spouse or minor children. 

Therefor e, we hold that the old age assis tance lien is enlorceable as 
against an es tate in the land for the life of the recipient after the recipient 
vacates the property, and that upon sale by her the interes t acquired by the 
purchaser is subject to the state's lien. 

April 18, 1942. 

RALPH A. STONE, 
Special Assistant Attorney General. 

621-P-4 
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268 
Lien-Release of-Discretion of County Welfare Board-Election of reme

dies-M40 § 3199-26; (MS41 § 256.26). 

Mower County Attorney. 

Facts and Question 

An Old Age Assistance recipient in Mower County died leaving his 
homestead appraised at $2,200.00, and a small amount of personal property, 
the total amounting to about $2,400.00. 

The r eal estate was subject to two mortgages given by the Old Age 
Assistance recipient in bis lifetime amounting to about $1,670.00, and a sub
sequent Old Age Assistance lien of $216.00. These were the only liens against 
the real estate excepting taxes of about $65.00. 

The estate is being probated and an Order of License was granted, and 
the r eal estate has been sold for $2,275.00, making total assets of about 
$2,400.00. It was discovered at the time the purchaser had an attorney 
examine the abstract that it would be necessary to quiet title to put the title 
in the property in shape so that it is acceptable. 

The expense of adminis tration, funeral expense, etc., and the mortgage 
indebtedness and Old Age Assistance lien of $216.00 exceed the assets in the 
estate by about $100.00. I might add that there were doctor bills and funeral 
expense that the county has not paid. 

The purchaser will not accept the title, of course, unless the Old Age 
Assistance lien is discharged from record. 

The question arises: Should the Welfare Board r ecommend to the State 
Agency that the lien of the state be released on payment to the county of 
the amount left in the estate after payment of the items m entioned in Section 
6 of the statute above referred to? 

You make r eference to subdivisions (3) and (6) of Section 16 of the 
Old Age Ass istance Law as amended (Mason's Supplement 1940, Section 
3199-26 (3) and (6», which r ead in part as follows: 

"The total amount of old age assistance paid a r ecipient including 
burial expenses, but without interest, shall be a lien in favor of the state 
upon all r eal property belonging to such recipient. 

uIn case of the death of the r ecipient, the debt secured by such lien 
shall be a claim against his estate and after expenses of administration, 
funeral expenses, expenses of last illness, and debts having preference 
by the laws of the United States, and taxes shall have priority over all 
other debts." 

Also involved is subdivision (9) of the same section, which provides in part 
as follows: 

"Whenever the county agency of the county granting assistance to 
a recipient is satisfied that the collection of the amount paid him as 
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old age a ssistance will not be jeopardized * •• it may. with the 
approval of the st ate agency. r elease such lien with respect to all or 
part of the r eal property of the r ecipient, and s uch re lea se, or a certified 
copy ther eof, shall be filed with the register of deeds of each county 
where the lien certificate is filed." 

Answer 

It is our opinion that under subdivision (9) above, the County Welfare 
Board is given broad discretion with r es pect to its r elease of the lien. This 
office has previously ruled that a county had t he power of election as between 
foreclosing its lien and filing a cla im in Probate Court. Opinions dated July 
9, 1941, with reference to the power of a county agency to compromise a 
claim. We caB your attent ion to the las t parag ra ph of opinion dated Oct. 2, 
1939, r elating to the limitations upon a county's power to compromise, and 
the limitations upon its discr etion. 

We cannot say as 8 matter of law, on the facts you have presented, that 
a release of the Hen would be so arbitrary or so unreasonable as to be beyond 
the limits of the discretion given the County Welfare Board. 

September 23, 1941. 

269 

WILLIAM W. WATSON, 
Special Assis tant Attorney General. 

521-P-4 

Settlement-Receipt of poor relief does not toll the statute-County may not 
grant old age assistance to a person not having a settlement therein at 
the time of application-M40 § 3199-19; (MS41 § 256.19). 

Yellow Medicine County Attorney. 

Facts 

Mrs. A., until eleven months ago, r esided in Redwood County, where 
she has her settlement for poor r elief purposes. After another month 
Mrs. A. will have acquired a r esidence f or old age assistance purposes in 
Yellow Medicine County. She is now s ixty-four year s of age and will not be 
eligible for old age ass istance until a month or more has elapsed. · 

Question 

Whether there is any way in which your county can prevent her from 
acquiring a residence f or old age assistance purposes in your county and 
whether Redwood County has the right or au thority to make an agreement 
to pay her old age assistance notwithstanding the fact that at the time appli
cation wiB be made she will have a r esidence in Yeilow Medicine County. 

Answer 

Mason's Supplement 1940, Section 3199-19, defines the conditions under 
which a person may acquire a r esidence for old age a ssistance purposes. The 
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time during which relief is received is not excluded by the terms of that 
section. The only period tolled under the provisions of this statute is the 
time during which a person has been an inmate of a hospital, poor house, 
jail, prison or other public institution. I do not understand from your letter 
that Mrs. A. is now an inmate of the county poor house or other public 
institution. Consequently, your first question is answered in the negative 
unless you believe Section 3162 of Mason's Minnesota Statutes of 1927, or 
some equivalent section, applicable. 

Your second question is also answered in the negative. Section 3199-19 
of Mason's Supplement 1940 provides that application for old age assistance 
must be made with the county welfare board of the county in which the 
applicant has his legal settlement for old age assistance purposes. In our 
opinion that section does not contemplate payment of old age assistance by 
a county except on the application of a person having his old a ge assistance 
settlement therein. 

November 19, 1941. 

RELIEF 

210 

WILLIAM W. WATSON, 
Special Assistant Attorney General. 

621-T-2 

Burial-Liability of town or county-Right of relative of deceased to select 
funeral director- L 41, C 525 § 26. 

Clay County Attorney. 

Fael.l 

The Village of Glyndon, in your county, is using a certain burial asso
ciation for funeral services for deceased relief clients. Such association 
requires a member ship f ee of $5.00. 

Question 

Whether the r elative of a deceased relief client has the right to pick a 
funeral director and undertaker, or whether the local authorities have that 
right. 

Answer 

There is no authority for a village buying a member ship in 8uch asso
ciation, either for itself or for anyone else. 

Laws 1941, Chapter 526, Section 26, provides that "recipients of public 
relief shall be permitted free choice of vendor for services and supplies." It 
is very doubtful if this provision would apply to burial services. 

December 11, 1941. 

M. TEDD EVANS, 
Assistant Attorney General. 

339-C 
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272 
Commodity stamp fund-Establishment of food stamp plan-Resolution of 

County Board of Commissioners-M40 § 974-18; L 41, C 98 § 4; (MS41 
§§ 261.204, 393.08) . 

Kanabec County Attorney. 

Question 

Concerning the creation and establishment of a commodity stamp fund 
under Chapter 98 of the 1941 Laws, generally known as the food stamp act. 
Section 4 (a) of tha t act provides in a general way tha t any county within 
the State of Minnesota is thereby authorized to create and establish a com
modity stamp fund. The Kanabec County Welfare Board now has money 
under its control which it des ires to transfer to the fund. Section 974-18 of 
Mason's Supplement 1940 provides in a general way that the budget of the 
County Welfare Board sha ll be subject to the control of the County Board. 

Answer 

In view of the two s tatutes cited above, it is necessary for the County 
Board to pass a r esolution establishing and creating the food stamp fund . 
If this were not so, the County Board would lose its control over the budget 
of the County Welfare Board. This opin ion is limited to the es tablishment 
of the fund and does not apply to its administration or operation. 

May 17, 1941. 

273 

WILLIAM W. WATSON, 
Special Ass istant Attorney General. 

339-1-1 

Funds-Allocated by the governor and the legislative advisory committee
Responsibility for administering s uch relief funds rests with the county 
welfare board and not with the board of county commissioners- M40 § 
974-17b; L 41, C 525 § 17; (MS41 § 393.07). 

Divis ion of Social Welfare . 

Question 

Whether the responsibility of administering state r elief funds granted 
pursuant to Chapter 525, Laws 1941, is v ested in the county welfare board 
or the county board. 

Answer 

Section 974-17b of Mason's Supplement 1940, as amended by Chapter 
476 of Laws 1941, provides in part as fonows : 

"Subdivis ion 2. The county welfare board, except as provided in 
Section 1. Subdivision (b), shall be charged with the duties of adminis-
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tration of all forms of public assistance and public welfare, both of 
children and adults, and shaH supervise, in cooperation with the director 
of social welfare, the administration of a ll forms. of public assistance 
which now are or hereafter may be imposed on the director of social 
welfare by law, including aid to dependent children, old age assistance, 
veterans a id , aid to the blind, and other public assistance or public 
welfare purposes .•• *" 

Section 17 of Chapter 525, Laws 1941, provides as follows : 

"Section 17. The director of social welfare is authorized and em
powered to disburse and administer such funds as may be a llocated to 
him by the governor to carry out the purposes of this act. The funds 
allocated by the governor to the director of social welfare for distribu
tion to the counties and municipalities of the state shall be disbursed 
on a basis determined by the governor and in the manner as provided 
by Laws 1937, Chapter 343." 

Chapter 343, Laws 1937, to which the last quoted provision above refers, 
is the county welfare board statute. Consequently, it is our opinion that the 
responsibility for the administration of the funds r eferred to rests with the 
county welfare board and not with the county board. 

June 20, 1941. 

274 

WILLIAM W. WATSON, 
Special Assistant Attorney General. 

125-A-64 

Hospitalization-Liability of village for cost of -Care and treatment outside 
of hospital-Bill first presented after treatment-Proof required
Power of social worker to bind village-Distinction between for (a) hos
pitalization; (b) care and treatment-L 41, C 473; M41 §§ 3164-19 to 
3164-21; (MS41 §§ 261.21, 261.22, 261.23) . 

Attorney for Vmage of Golden Valley. 

Questions 

1. Golden Valley is a village organized under the Laws of 1886 and 
located in Hennepin County. Is it the primary responsibility of the village, 
or of the county, to provide care, treatment and hospitalization for the indi
gent sick or injured '1 

2. If it is the responsibility of the village, has it power to pay for such 
care, treatment, and hospitalization, post factum- its first notice of "lia_ 
bility" being a bill presented after treatment has been given and with no 
proof of the indigent status of the sick or injured person '1 

3. Again if it is the responsibility of the village, what proof of indi
gency can it require where the sick or injured person has not been on relief 
theretofore '1 
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4. If the village is respons ible, in general, is there any particularly 
binding force to the agreement t hat the village will pay made by a social 
worker employed on a per case basis, in the absence of proof of indigency? 

5. I s any distinction to be made between the sick and the injured, 
insofar as the question of r esponsibility is concerned? 

Answers 

1. See Laws 1941, Chapter 473, Mason's Supplement 1941, Sections 
3164-19 to 3164-21 and opinion dated June 17, 1940, which deals with these 
statutes in detail. 

2. You w ill note from the foregoing that the village is not interested 
in those cases which are cases for hospitalization. It carries no part of that 
expense. But, the village officer s, under Section 2 of the Act of 1941 have 
a duty to file with the county auditor the application for hospitalization. 
Before hospitalization takes place, t he county officers have duties to perform 
under this section. Before hospitalization t he r ight t hereto is ascertained 
and determined. This is all subject to the proviso contained in the section 
which relates to emergency Cases. In emergency cases, upon the certificate 
of a physician, such person is admitted to the hospital. The admission is on 
the order of the chairman of the county board, or the county commissioner 
of the district in which the indigent person r esides, but the investigation 
must nevertheless be made after his admission. 

There are cases requiring care and treatment outside of a hospital which 
are not dealt with in t he foregoing. Such car e and treatment is provided 
by the vi1lage as stated in Mr. van den Berg's opinion. 

3. In t hose cases for which the village is r espons ible (care and treat
ment outside of a hospital) the village officers charged with the responsi
bility mus t determine to their own satisfaction that the person to whom it 
is proposed to furni sh care and treatment is unable to furnish it for himself, 
and that he is otherwise entitled to relief at public expense. It is my opinion 
that this should be proof such a s is ordinarily deter minative of the decision 
of whether a person is entitled to general r elief. 

4. This question raises the issue whether the social worker has power s 
which supersede those of the governing body of the village. In other words, 
are the powers of the social worker greater than those granted by law to 
the governing body? 

In respect to the cases eligible under the 1941 law for hospitalization, 
the law answers the question. We quote from Laws 1941, Chapter 473. 
Section 2, subdivision 2: 

" If upon filing of such report and a fu ll investigation of the appli
cation the county board shall be satisfied that the case is one which 
could be r emedied by hospital treatment and that such afflicted person 
is financially unable to secure or provide t he same for himself, and that 
the persons legally charged with the support and maintenance of such 
person, if any there be, are financially unable to provide such hospitali-
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zation, the county board may grant or approve said application. If the 
county board is not so satisfied, it may take additional t estimony or 
make such further investigation as it shall deem proper and shall reject 
any application if it finds that the facts do not merit the expenditure 
of public money for the relief of such afflict ed person." 

This subdivision a lso contains other provis ions r ela ting to emergencies 
with which we are not dealing. You will obser ve that there i3 nothing in 
the quoted language which gives anyone but the county board the power of 
decis ion. The opinion of the social worker might be given a s tes timony 
before the county board the same as the testimon y of any other per son 
might be given. The law gives t he testimony of the social worker no more 
effect than the testimony of any other person. It gives the worker no power 
of decision. 

I n r espect to cases other than those involving hospitalization, it is my 
opinion that the applica tions of the village would be on a par with the village 
applications to furnis h f ood, shel ter, clothing, or other form of general 
relief. Certainly they could not be f ur nished in the absence of evidence 
that the person receiving them is entitled t hereto. There must be proof that 
he is a poor person. The poor laws are for the benefi t of the poor. 

6. There is a distinction, as has been her einbefore mentioned, between 
cases for hospitalization and cases f or care and treatment outside a hospital. 
There is also a distinction in the liability of t he village, as has been men
tioned, in view of the fact that the village is not liable for hospitalization 
whereas it is liable f or care and treatment outside the hospital. 

May 16, 1942. 

275 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

339-G-2 

Hospitalization-Payment for- M40 §§ 3164-19 to 3164-21; L 41, C 473; 
(MS41 §§ 261.21, 261.22, 261.23). 

Hennepin County Attorney. 

Facts 

As to the proper construction of the county hospitalization act, Laws 
1935, Chapter 359, as amended by Laws 1941, Chapter 473, Mason's Supple
ment 1941, Sections 3164-19 t o 3164-21. 

The 1941 act is en titled: 

(IAn act authorizing county boards to provide for hospitalization 
for the indigents of such counties ; amending Mason's Supplement 1940, 

Sections 3164-19, 3164-20 and 3164-21." 
It is to be noted that the title indicates the county board is authorized (not 
required) to do certain things: 
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Question 

1. Is this so-called county hospitaJization act mandatory upon the 
several county boards? 

Answer 

The language of Section 3164-19, as amended by Section 1 of Chapter 
473, supra, is : 

"The county board of any county in th is state is hereby authorized 
to provide for the hospitalization •••. " 

It is my opinion that without this authority in this and preceding acts, 
the county board lacks definite authority to do the things by this act author
ized. There is nothing in the language that indicates the county board is 
obliged to make the disbursements therein authorized. It is OUf opinion 
that the doing of the things authorized is permissive but not required. The 
statute specifically provides that Hthe county board shan reject any applica
tion if it finds that the facts do not merit the expendi ture of public money 
for the relief of such afflicted person." This gives the county board wide 
discretion. 

You call attention to the fact that an OplnlOn was rendered by this 
office on March 8, 1940, wherein it is stated that the Laws of 1935, Chapter 
359, was passed as a supplemental measure to Sections 4577 to 4585, and 
not to amend Section 4579, and gives the county an option of sending its 
indigent patients to the Minnesota General Hospital or to some other hos
pital. You further call attention to an opinion of the office WI, 1936 report 

(May 23, 1936), wherein it is stated: 

"The legislature, manifestly , contemplated at the time of enact
ment of said Chapter 359, that the county should not be charged more 
by private hospitals for the hospitalization of indigent persons than 
the rate fixed by the Minnesota General Hospital for the same class 
of service." 

You call attention to Mason's Minnesota Statutes 1927, Section 4580, 
relating to the Minnesota General Hospita l. It provides that: 

u ..... one-half of the expense charged against such patient while 
an inmate of the hospital shall be paid by t he county of r esidence of 
said patient, and it s ha11 be the duty of the Board of County Commis
sioners of said county to provide f or such payment." 

You then state: 

"Assume that the basic rate for room, board and general nursing 
at the Minnesota General Hos pital is $3.75 per day, and that the cost 
of medication, X-rays, laboratory tests, etc., amount to an additional 
$2.25 per day, making the average cost $6.00 per day per patient." 
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Question 

2. Is the county. in hospitalizing a patient under Sections 3164-19 to 
3164-21, limited to an expenditure of $3.00 per day'! Or, may the county 
expend upward to $6.00 per day per patient? 

Answer 

The language in the quoted section, "one-half of the expense cba:'ged 
against such patient while an inmate of the hospital" indicates the intent 
to include all the charges which you mention. But if a patient is hospitalized 
by authority of Chapter 473, supra, the county's liability excludes medical 
and surgical care and treatment. The cost to the county shan not exceed 
the full rate charged by the Minnesota General Hospital under the section 
mentioned for the hospitalization of indigent patients. Laws 1941, Chapter 
473, Section 3, amending Mason's Supplement 1940, Section 3164-21. The 
question is thus raised whether charges of the hospital for X-rays, labora
tory fees, and other extras are included within the term "hospitalization." 
We presume that this is not a question of law but one of fact to be decided 
perhaps in accordance with the rules of custom or practice. 

Your letter states tha t Mason's Minnesota Statutes 1927, Section 4682, 
provides in effect that no physician employed by the Minnesota General 
Hospital shall charge a f ee for services rendered to a county patient hos
pitalized therein. 

Question 

3. Maya county, operating under the township system of poor relief, 
pay for medical and surgical treatment in addition to the cost of hospitali· 
zation under the provisions of Sections 3164-19 to 3164-21? 

Answer 

The purpose of the act which we are considering is not to provide for 
the services of a physician or surgeon but to provide the services of a hos
pitaL Such services are quite distinct. It is our opinion that the act does 
not authorize a county operating under the township system to pay for 
medical or surgical treatment, but only for hospitalization. We must con
sider that the people of the county by the means authorized by law. have 
determined that the burden resulting upon the government for the support 
of the poor is to be borne by the town, village or city rather than the county. 
This act creates an exception to the rule and the exception must be limited 
to the plain intent of the statute; the intent of burdening the county with 
the cost of hospitalization and not the cost of services of a physician. 

Question 

4. Under the last proviso to Section 3164-20, subdivision 2, may a 
physician obligate a county operating under the township system of poor 
relief to pay for hospitalization and surgical and medical treatment fur
nished an indigent patient for the 72-hour period on the physician's sole 
certificate without any action by the county board or any of its members '! 
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Answer 

The portion of the section to which you refer reads: 

"Provided further, that when a physician certifies in a case of an 
injury (or an emergency), that immediate surgical or medical treatment 
is necessary. the patient shaH forthwith be admitted to any such hospital 
upon said certificate for a period not to exceed seventy-two (72) hoursj 
and thereafter an investigation shall be certified and made in the 
manner hereinbefor e provided." 

It is our opinion that this proviso amounts to nothing more than making 
the certificate of a duly licensed physician prima facie evidence of the 
emergency. When the county bearing the burden shall determine either 
before or after the expiration of the seventy-two hour per iod that the emer
gency does not ex ist, and that the patient was improperly admitted, then, 
in our opinion, the certificate of a physician loses its force. The physician 
is not a public officer . He has no authority to bind the taxpayers. The only 
foundation for such a provision in the statute is the humanitarian principle 
that in an emergency the poor shall be cared for. But when it is discovered 
that there is no emergency, then the r eason for the certificate is gone, it 
loses its force. It should be disregarded. I think that the certificate must be 
given a practical construction. It serves to admit the patient. But it must 
not serve to keep him there when the emergency does not exist. A fact 
question is involved. Consequently every case will depnd upon its own facta. 

Question 

5. If the above question is answered in the affirmative, may the county 
board at the expiration of the 72-hour period decline t o pay for further 
hospitalization and treatment? 

Answer 

We believe that this question s hould be answered in the affirmative. 
The county board cannot be deprived of its discretionary power. 

June 27, 1942. 

276 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

1001-D 

Settlement-Determination of legal settlement-Time spent in nursing home 
by se1f-supporting inmate excluded by Mason's Supplement 1940. Section 
3161, in determining legal settlement.-M40 § 3161; (MS41 § 261.07). 

Benton County Attorney. 

Facts 

Two years ago a person having a settlement for poor relief purposes 
in "B" county moved to <CAli county where he has since supported himself. 
He has spent the past six months in a res t home there. 
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Question 

Whether he has gained a settlement for poor r elief purposes in "A" 
county, 

Answer 

Chapter 398, Laws 1939, provides : 

HThc time during which a person has . .. been the inmate of a 
hospital, old age home, or nursing home for the care of the invalid or 
aged, whether public or prhate, . .. shaH be excluded in determining 
the time of residence hereunder . . . " 

Whether or not the Test home you mention is a "hospital, old age home, 
or nursing home for the care of the invalid or aged" within the meaning of 
Mason's Supplement 1940, Section 3161, is a question of fact upon which 
we do not pass. If it is such, however, the person in question has not acquired 
a settlement in "A" county. 

Private hospitals and nursing homes customarily charge to inmates their 
full proportionate share of the expenses of operation, plus in most instances 
a profit; accordingly, a large proportion of their patients are fully self
supporting. By including such private hos pitals and nursing homes within 
the act, the legislature must have intended the exclusion of time there spent 
to apply in cases of self-sus taining inmates of such institutions . 

H ospitals and nursing homes tend to draw to them for more or less 
temporary purposes the residents of other counties in which s imilar facilities 
are not ava ilable. If that period of r esidence were included in determining 
legal settlement, there would he imposed upon a county in which such an 
institution was loca ted a great involuntary liability for the support of former 
inmates who had come from other counties and who upon t hei r discharge or 
r elease or shortly thereafter should prove to be indigent. See opinion dated 
Aug ust 18, 1924. ] t is therefore our opinion that the legislative intent was 
to avoid the impos ition of this involuntary liability and that consequently 
the statute must be litera lly construed. 

June 27, 1941. 

277 

FREDERICK O. ARNESON, 
Special Assistant Attorney General. 

339-0-4 

Settlement-PW A relief and surplus commodities. 

Attorney for Township of Sharon. 

Facts and Question 

1. From 1924 to July 5th, 1933, the pauper resided in the Township 
of Kasota, Le Sueur County. The Kasota board concedes that he acquired 
settlement in their township during this time. 
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2. From July 6, 1933, to the 11th of June, 1936, the pauper r esided at 
Ottawa, Le Sueur County. Their records show tha t in the months of October 
and November, 1933, and the months of March, April, May and December 
of 1934 the pauper was the recipient of direct r elief from the Township but 
that after December, 1934, received no direct relief from the Township of 
Ottawa. There likewise was no attempt made by the Ottawa board to have 
the pauper move back to Kasota Township. 

On February 26, 1934, the Ottawa Township record reveals that a meet. 
ing was held by the t ownship board in which this case was discussed and 
an endeavor was made to get the pauper on some form of r elief work. In 
this the Township was successful and records r eveal tha t he was certified on 
the r elief r ecords and since the month of F ebruary, 1934, and each consecu· 
tive month ther eafter has continuously been in the employment of such 
Government alphabetical agcncies as SER, CW A, and PW A and has likewise 
been receiving surplus commodi ties. You will note that even s ince F ebruary, 
1934 he has in addition occasionally drawn direct relief from the Township 
poor fund. 

3. On the 12t h of July, 1936, and until the 16th of March, 1938 the 
pauper lived in Sharon Township. He was furnished no aid from the poor 
fund of this Township though he did r equest the same. However, during 
all the t ime the pauper was in Sharon Towns hip he worked for PW A and 
each month r eceived money from PWA and likewise received surplus com
modities each time the same were dispensed. There likewise is no question 
that the pauper during all the times above mentioned was certified on the 
r elief roUs as a needy person and was doing t he work on a r elief bas is and 
receiving surplus commodities in lieu of direct r elief. 

Answer 

On the above facts, it is our opinion that the settlement ot the person 
in question was, on March 16, 1938, in the Town of Ottawa. On July 5, 1933, 
it is conceded that settlement was within Kasota Township. Thereafter, and 
until January 24, 1936, the provisions of Laws 1933, Chapter 385, were 
applicable. This chapter excluded, in so far as r elief is concerned, only "each 
month during which he has r eceived relief from the poor fund of any county 
or municipality ." On J anuary 24, 1936, Chapter 68 of the Extra Session 
Laws 1935 went into effect, which, in addition, excluded each month during 
which relief was r eceived ufrom funds supplied by the State of Minnesota 
or the United States or any department or departments thereot , supplied 
as direct r elief or in providing work on a relief basis and in lieu of direct 
relief." This law is not r etr oactive. In r e Settlement of Ventcicher, 202 
Minn. 331, 278 N. W . 581; In r e Settlement of Wrobleski, 204 Minn. 26.(, 
283 N. W . 399. Therefore, the months from F ebruary, 1934, until January, 
1936, are not t o be excluded by reason of SER, CW A or PW A aid r eceived 
while in Ottawa Township. In re Settlement of Venteicher, above. After 
J anuary. 1936, every month during which PWA aid was received would be 
excluded provided his employment was on a r elief basis. See Attorney Gen
eral's opinion dated F ebruary 10, 1939. The same is true of the receipt of 
surplus commodities . See opinion February 7, 1940. 
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For the purposes of this opinion, we shall assume that both the federal 
work relief aid and surplus commodities were r eceived under such circum
stances as to eliminate from computation any month during which either 
was obtained. In view of these considerations, the person in question 
acquired a new settlement in Ottawa Township. He was there a period of 
approximately thirty-five months. During the portion of that period from 
July to January I , 1936, six months must be eliminated from computation. 
Of the portion from January. 1936, to June, 1936, six months must be elim
inated by reason of the receipt of work relief and surplus commodities. 
Twelve months being eliminated from computation, there remains a period 
of twenty-three months of continuous residence in Ottawa Township, which 
would be sufficient to establish a settlement. On the same basis, every month 
of the period from July, 1936, to March 16, 1938, during which the person 
was in Sharon Township must be eliminated from computation. Conse
quently, it is our opinion that as of March 16, 1938, settlement was in 
Ottawa Township. 

August 27, 1941. 

WELFARE BOARD 

278 

WILLIAM W. WATSON, 
Special Assistant Attorney General. 

339-0-2 

Authority-To make permanent improvements on poor farm-Appointment 
of overseer of the poor farm-Duties as to poor relief and direct reUef
M3S § 974-17; L 41, C 370; L 41, C 476; (MS41 §§ 376.17, 393.07). 

Nicollet County Attorney. 

Questions 

1. Has the County Welfare board (in place of the board of county 
commissioners) any authority to make permanent improvements upon this 
property owned and maintained by the county as a poor farm ? 

2. Has the power to appoint an overseer of the poor farm been taken 
from the board of county commissioners and given to the county welfare 
board 1 

3. Under Section 2 of Chapter 370 of the Laws of 1941 (amending 
Mason's 1940 Supplement to G. S. 974-17) the duties of the welfare board 
are given, then the act ends as follows : liThe provisions of this act will not 
be construed to apply to poor relief or direct r elief." Does this provision 
take from the county welfare board the administration of poor relief and 
direct relief, and if so is the duty to provide poor relief and direct relief 
returned to the board of county commissioners? 

Answers 

1. It is very doubtful whether the duties imposed by the law (Mason's 
Supplement 1938, Section 974-17) to-wit: ffthe duties of administration of 
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all forms of public a ssistance and public welfare" are broad enough to 
include power to make permanent improvements to a county poor farm. 
I pass by this question, however, as I do not think it would he proper for 
the county welfare hoard to expend county moneys for such permanent 
improvements except under the conditions stated in the following paragraph. 

In the original act creating the county welfare boards, provision was 
made for the funds to be handled by that board. See Laws 1937, Chapter 
343, Section 8, being Mason's Supplement 1938, Section 974-18. It was 
therein provided that on or before July I, in each year, t he county welfare 
board should submit to the board of commissioners an estimate of the amount 
needed by it to perform its duties; that the county board should consider 
the estimates so submitted and, if approved, should levy a tax as provided 
by law for said purposes. It is furth er provided that if the estimate is not 
approved, the county board of commissioners shall confer with the county 
welfare board and adjust a budget in accordance with the facts, and levy a 
tax for the amount required. The county welfare board has no authority 
to expend any county moneys except from the tax so levied. U the estimates 
for any year so submitted or approved, or the budget therefor so approved, 
should contain an item for permanent improvements to the county poor farm, 
it is my opinion (if the question mentioned in the paragraph last above 
should be resolved in favor of the existence of such power) that the county 
welfare board could make such improvements out of the funds so provided. 
If the budget of the county welfare board so approved,' and for which a tax 
is levied, does not contain a n item for permanent improvements to the poor 
farm, the county welfare boards have no authority to make such improve
ments out of any county funds. 

2. See opinion dated August 1, 1939, rendered to the Blue Earth County 
Attorney, and opinion dated June 23, 1937, to the Brown County Attorney. 

You will see from these opinions that it is the opinion of this office that 
the county welfare board and not the board of county commissioners should 
assume the r esponsibility for the operation and maintenance of the county 
poor farm. This being so, it naturally follows that in order to maintain and 
operate the poor farm, the county welfare board should have the power to 
appoint and remove the poor farm overseer. Otherwise, such overseer 
would not be subject to the control of the county welfare board and the 
welfare board might well be hampered and obstructed by the actions of an 
overseer of the poor farm whom they did not choose and did not have the 
power to remove. Of course, any actions taken by the county welfare board 
must conform to the rules and r egulations, if any there be, adopted by the 
director of social welfare and applicable to such a matter. 

3. Answer in the negative. It is true that Laws 1941, Chapter 370, 
Section 2(d), does conclude with the language Uthe provisions of this act 
will not be construed to apply to poor r elief or direct r elief." It is very 
doubtful whether it was the intention of the legislature by this concluding 
language to r eturn all poor relief and direct relief to the county commis
sioners. At the same session of the legislature, however, and four days 
after Chapter 370 was adopted, the legislature enacted Laws 1941, Chapter 
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476. This later law reenacts the provision as to the duties of the county 
welfare board making them the same as they were at the time the act was 
originally adopted in 1937. 

Laws 1941, Chapter 476, provides that the county welfare board "shall 
be charged with the duties of administration of all forms of public assistance 
and public welfare both of children and adults." No reference is made to 
Laws 1941, Chapter 370. It is my opinion that it was the plain intent of the 
legislature when Laws 1941, Chapter 476, was adopted to make and leave 
the duties of the county welfare board the same as they were under the 
original act, and it was not intended to return direct relief or poor relief to 
the jurisdiction of the county board of commissioners. 

January 22, 1942. 

RALPH A. STONE, 
Special Assistant Attorney GeneraL 

125-A-64 
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AGENCIES 

281 
Liability-Political subdivisions-Counties-Municipal corporations-School 

districts-Immunity from liability for negligence of officers and em
ployes engaged in governmental functions-Insurance. 

University of Minnesota-Use of automobiles by stair members in univers ity 
bus iness-Liability of regents-Insurance at expense of university 
funds-M40 §§ 672-1, 672-2, 1920-1, 1920-2, 2816-8, 2816-9, 3139-3, 8189-
4,3139-5; (MSn §§ 125.17, 137.02, 875.31, 375.32, 471.42, 471.43). 

University of Minnesota. 

Questions 

What legal or other liability does the university assume when cars 
owned and operated by staff members are used in connection with recognized 
university bus iness, with special reference to the following considerations: 

(a) Whether or not reimbu.r sement is made by the university for 
lIuch use; 

(b) Whether such usc is with or without the knowledge and consent 
of the university administrative officials. 

Answer 

There is no legal liability on the part of the university (including in that 
term the Board of Regents as the governing body of the institution) for 
any injuries caused by the negligence of staff members while operating their 
cars in the course of t heir duties in connection with the functions of the 
university as a public educational institution. The university is an agency 
of the state. State ex r eI. University v. Chase, 175 Minn. 259, 220 N. W. 961. 
In its primary activity, that of public education, the univers ity is engaged 
in a governmental function . It is well settled that neither the state itself 
nor any of its agencies or political subdivisions is liable for injuries resulting 
from the negligence of public officers or employes while engaged in the 
performance of such a function . Dunnell's Digest, Sections 2286, 6809 and 
8673. 

The fact that the Board of Regents is made subject to suit by the funda
mental statute prescribing its powers and duties, confirmed by the state 
constitution, does not render it liable for such injuries. Municipalities, school 
districts, and other governmental subdivisions are in a simi1ar situation. 
They are subject to suit but are not liable for injuries caused by their officers 
or employes while engaged in governmental functions (with certain excep
tions in the case of cities and villages not here pertinent). 

The questions of reimbursement of univers ity staff member s for the use 
of their cars and of knowledge or consent of university administrative offi· 
cials, to which you refer, are immaterial in this connection. These considera-
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tioDS might have some bearing on the question whether a staff member was 
engaged in university business or not in a particular case, but if he was 
actually us ing his automobile on public university business, the university 
itself would he immune from liability, regardless of whether or not the 
university authorities had approved such use of automobiles or had allowed 
compensation therefor. 

No question is presented as to whether the univer sity would be liable 
in case it should engage in other than public educational activities, and this 
opinion does not apply to any other activities. 

What has been said concerns only legal liability. In your question you 
refer also to "other liability." It is well established that when someone is 
injured in his person or property through the negligence of a public officer 
or employe engaged in a governmental function, there is a so-called moral 
or equitable liability on the part of the public agency concerned. State ex reI. 
Wharton v. Babcock, 181 Minn. 409, 232 N. W. 718. This liability cannot be 
enforced by legal action, for the reasons already stated, but the legislature 
may recognize it and award compensation accordingly, and 80 may govern· 
mental subdivisions, if authorized by law. 

The question whether the Board of Regents, without express statutory 
authority, has power to r ecognize and award compensation for such moral 
liability has never previously been passed upon either by the courts or by 
this office, as far as I can discover. In the absence of an authoritative court 
decision on the matter, it is doubtful whether the board has such power. The 
power to assume and compensate for moral liability is essentially legislative, 
due to the fact that the immunity of the state and other public agencies from 
legal liability is based on grounds of public policy, the rules and principles 
of which can be modified or waived only by a legislative act. Under our 
state constitution all primary legislative power is vested in the legislature. 
Dunnell's Digest, Sections 1597, 1602. Within certain limits the legislature 
may delegate legislative functions to executive or administrative agencies, 
but the fundam ental legislative power may not be delegated. Id. Sections 
1597 to 1600, inclusive. Under the state constitution the Board of Regents, 
as governing body of the university, has broad powers which are beyond the 
reach of the legislature. 

State v. Van Reed, 125 Minn. 194, 145 N. W. 967. 

State v. Chase, 175 Minn. 259, 220 N. W. 951. 

Fanning v. University of Minnesota, 183 Minn. 222, 286 N. W. 217. 

State v. Quinlivan, 198 Minn. 65, 268 N. W. 858. 

However, the Supreme Court has never gone so far as to hold that the 
Board of Regents possesses any legislative power in the primary or funda· 
mental sense. In State v. Chase, above cited, the court said: 

"Generally, the distinction between the jurisdiction of the legisla. 
ture and that of the regents is that between legislative and executivE: 
power. 
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"Fortunately for us, this case does not require the boundary to be 
run between the province of the general lawmaking power of the legis
lature and that of the special managerial function of the regents in 
respect to the univers ity. It is enough to hold, as we do, without going 
farther, that the legislature cannot transf er any of their constitutionally 
confirmed power from the regents to any other board, commission, or 
officer wbatsoever. Their appointment by the territorial legislature as 
sole members and directors of the university corporation was confirmed 
by the constitution. That put them in a position somewhat analogous 
to that of the governing board of the ordinary corporation." 

Even assuming that the constitutional functions of the regents are to 
some extent legislative in character, they are strictly limited to those which 
are necessary or incident to the proper administration of the university. 

This brings the situation of the university in respect of the matter here 
under consideration within the rule laid down in the case of State ex reI. 
Wharton v. Babcock, above cited. In that case, as already stated, the 
Supreme Court pointed out that the legislature may recognize a moral obli
gation of the state and grant compensation therefor. However, the court 
held further that the aHowance of compensation for damages caused by 
negligence on the part of employes of the State Highway Department in no 
way furthered or contributed to the construction or maintenance of the 
highways, and therefor e the legislature could not authorize payment of such 
compensation from the trunk highway fund, which was set aside by the 
constitution solely for trunk highway purposes. With equal force it may be 
said that in the absence of express enabling legislation compensation for 
damages caused by the negligence of university employes may not be paid 
by the Board of Regents, because its powers are confined to using the funds 
at its disposal for university purposes. 

The legislature could undoubtedly appropriate money from any avail
able general funds for payment of damages caused by negligence of univer
sity employes, and could authorize the regents, under proper conditions, to 
allow and pay claims under such appropriations, in accordance with the 
procedure that has been followed in the case of trunk highway claims and in 
various other cases. However, funds impressed with a trust or otherwise 
expressly dedicated for university purposes would be immune from such use, 
as in the case of the constitutional trunk highway fund. 

By Laws 1935, Chapter 173, Mason's Supplement 1940, Sections 3139-3, 
3139-4, and 3139-5, the legislature undertook, among other things, to author
ize the regents of the university to indemnify officers or employes of the 
university against liability arising out of the operation of motor vehicles or 
other equipment by them while engaged in the performance of their duties, 
to compromise and settle claims or suits arising out of such liability, and 
to pay therefor out of public funds. However, the legislature made no appro
priation for payment of such claims from the general revenue fund of the 
state or other funds at its disposal. Apparently it was contemplated that 
claims would be paid from university funds derived from other sources and 
in char ge of the Board of Regents. For the reasons already stated, such 
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funds are not available for this purpose. Hence, in my opinion, the r egents 
should not attempt to pay any claims under this s tatute unless and until 
the legisla ture shall appropr iate money therefor from avai lable funds. 

There is another r eason why the regents would be well advised to refrain 
from paying claims under the act above mentioned. As before pointed out, 
t he actual r ecogni tion and payment of claims based on moral obligations is 
a legisla tive function. If the legislature undertakes to delegate 'that function 
at all to the r egen ts or to any other public agency, it must be under such 
conditions prescribed in the law itself, as will secure r easonable a nd uniform 
exercise of t he authority conferred. A provis ion like that contained in the 
act in question, which leaves it entirely to the discretion of the r egents to 
distribute the bounty of the state in whatever cases of liability they may 
see fit to r ecognize, with no definition of prer equisite conditions and no 
limit on the amount of fund s that may be so distributed in any case or in 
the aggregate, is of doubtful validity, to say the lea st. 

2. You inquire as to the authority of the Board of Regents to procure 
liability insurance covering automobiles belong ing to staff members when 
used by them in university bus iness, and ask whether the placing of such 
insurance would create a legal or other liability on the part of the university 
not previously exis ting. 

The 1935 act above cited, in addition to the provisions already dis
cussed r especting payment of claims, authorized the regents to payout of 
public funds premiums on indemni ty insurance policies insuring "such 
governmental agency" (presumably meaning the university ) against such 
liability, a lso to pay the premiums on such policies insuring such officers or 
employes against s uch liability, with the proviso that "such payment of 
insurance premiums out of public funds shaH in no way impose on said 
r egents of the Univer sity of Minnesota any liability whatever." 

With respect to a ssumption of liability, this act is entirely differ ent 
from most legislative acts providing for payment of moral obligations of the 
state. Usually such acts either appropriate money directly for payment of 
specific cla ims or else authorize the claimants to bring action thereon, thus, 
in effect, transforming the obligation from a moral into a legal one. The 
act her e in quest ion not only lacks any such provisions but it set up an 
affirmative bar aga inst the impOSition of liab ili ty upon the regents. Even 
without such a protective provision in the statute, the procurement of insur
ance by the regents would not in itself create any liability to injured per sons 
wher e none existed before, because the Jatter would not be parties to the 
policies and would have no interest therein as beneficiaries in the legal 
sense. Consequently the r egents may be assured that by effecting the pro
posed insurance they will not assume any new liability to injured persons. 

The question occurs whether the spending of public money for insurance 
in cases wher e no legal liability can be enforced against the univers ity is 
not objectionable f or the same reasons as the use of such money to pay 
claims for damages. It is elementary that public funds may not be spent 
for purely private purposes. However, public liability is by no means the 
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only or even t he main criterion in determining whether or not the purpose 
of an expenditure is public. The controlling consideration is public benefit. 
The basis of the decision in the Wharton case, above cited, was that payment 
of claims for damages for highway accidents actua lly contributed nothing 
to the construction or maintenance of highways, and, 8S already stated, the 
same rule is applicable to univers ity affair s. However, the taking out of 
insurance stands on a different footing. Undoubtedly t he use of automobiles 
by staff members expedites university bus iness. At the same time it subjects 
the drivers of the curs to increased liability and apprehens ion of loss, and 
in case of an accident and consequent controversy over damage claims, 
to interruption of work and attendant distractions which impair their use
fulness to the univer s ity. The Board of Regents may also be put to consider
able trouble and perhaps to expense in dealing with accident claims, despite 
its immunity from liability. The board is s ubject to suit, and even though 
the action be a futile one, the board must arrange for legal r epresentation 
and for the taking of such steps as may be necessary to protect itself against 
a possible judgment. These consequences may occur even in cases where 
the university staff members involved are in no way t o blame. All this will 
be largely alleviated by the carrying of Jiability insurance. Hence, in my 
opinion, there is a possibility of benefit to the un iversity from such insurance 
which might justify the use of public funds therefor. The legislature has 
expressly r ecognized that possibility by the act before cited, authorizing 
insurance against the liability of universi ty employes. Whether the actual 
benefi t from such insurance under given conditions would be sufficient to 
warrant payment of the cost from univers ity funds is a matter which the 
board must det ermine in the exercise of its judgment and in the light of 
its knowledge of conditions. It goes without saying that the expenditure 
would not be justified unless there was a reasonable expectation of a com
mensurate benefit. 

As to poss ible sources of money, I think that any funds at the disposal 
of the regents for general university maintenance or expenses, regardless 
of source, might properly be used for this purpose, though of course funds 
expressly set apart by trust provisions or otherwise dedicated or appropri
ated for other specific purposes, not compris ing insurance, would not be 
available. 

This should not be cons trued as holding that any other state department 
or public agency may use funds appropriated for general expense or main
tenance to procure liability insurance on officers or employes without express 
statutory permission. The Board of Regents, under its constitutional power s, 
has broader author ity and greater freedom from legislative control in mat
ters of detail than other public agencies. The board may undertake any 
enterprise or activity within the proper general field of public university 
functions and may use theref or any money at its disposal which is not 
expressly r estr icted in some way to some special purpose. State v. Chase, 
before cited. Other state departments and public agencies are under direct 
legislative control in the expenditure of public money (subject, of course, to 
limitations imposed on the legislature by the constitution, as in case of the 
trunk highway fund). As before stated, the legislature has expressly 
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authorized the Board of Regents to take out insurance of the kind in 
question. It has also authorized counties, cities, villages, towns , and sehool 
districts to procure similar insurance. Mason's Supplement 1940, Sections 
672-1, 672-2, 1920-1, 1920-2, 2816-8, and 2816-9. In view of t hese express 
provisions, it must be assumed that the legislature does not intend state 
departments and other public agencies not covered thereby to have authority 
to procure such insurance. 

3. Certain special provisions will be necessary in an insurance policy 
of the kind in question due to the fact that protection is desired against 
the risks incurred both by the Board of Regents and by the staff members 
operating cars, and that these ri sks arise in connection with the performance 
of a governmental function. Every such policy should according ly be framed 
so as to cover expr essly both kinds of r isks, including the defense of all 
actions involving any such risks, whether brought against the state, the 
university, the Board of Regents, or any officer or employe concerned, and 
should provide that the insurance company shall not be relieved from its 
obligation to pay any loss, def end any action, or comply with any other 
requirement of the policy on the ground that the insured or any of them 
wer e engaged in the performance of a governmental function. There should 
also be a proviso that neither the acceptance of the policy, the payment of 
premiums thereon, nor the acceptance of any benefits thereunder by the 
Board of Regents shall be deemed a waiver of any immunity on the part of 
the State of Minnesota, the university, or the Board of Regents from any 
liability in r espect of any matter affected by the policy. 

4. One of the points mentioned in your first question as to liability bas 
some bearing on the matter of insurance. That is the question of approval 
by university administrative authorities of the use of cars owned by staff 
members in university business. Obviously, if such use were permitted 
without res triction or r egulation, it would open the door for abuses and 
would make it difficult to secure insurance at reasonable rates. Hence it 
would be advisable for the board to prescribe appropriate rules on the 
subject, making it clear that if staff members should use their cars in con~ 
nection with university business in violation of the rules they would do 80 

at their own risk, without benefit of the protection afforded by any insurance 
that might be obtained by the Board of Regents. 

CHESTER S. WILSON, 
Deputy Attorney General. 

January 26, 1942. 818-A-U 

ACTIONS 

282 
State cannot be sued unless authorized by law-Proceedings affecting real 

estate in which state may be joined as defendant--County attorney
'Vhen disqualified from acting as attorney in action against state. 

Clay County Attorney. 

We received in due course your two letters of October 21, enclosin~ 
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copies of summonses and complaints in the above entitled matters. Both 
complaints are in the ordinary form of action to quiet title to lands occupied 
by plaintiffs, with no allegations of any special grounds. 

The State of Minnesota is named as a defendant in both actions. I do 
not know how you intended to make proof of service on the state, as you 
made no request for admission of service. It is our practice, as an accom
modation to attorneys, to admit service upon request in those cases where 
the state may properly be joined as a defendant. However, the state cannot 
be made a defendant in an ordinary action to quiet title, there being no 
statutory authority therefor. Neither the Attorney General nor any other 
agency can consent to joinder of the state as a defendant unless authorized 
by law. 

Hence any judgment which might be taken against the state in a ease 
of this kind would be a ' complete nullity, and would be ineffectual in deter
mining or defining the interests of the state in the premises. Accordingly in 
order to prevent the entry and recording of the judgments against the state 
in such eases, which might mislead interested parties who were unaware of 
the legal inefficacy thereof, it has been our practice, whenever the state is 
named as a defendant in such a case, to remind plaintiff's attorney of the 
legal situation, as above indicated, and r equest a voluntary dismissal, or, 
failing that, to secure a dismissal of the state either through special appear
ance and motion or through demurrer. 

Only last week we received such a dismissal from a Duluth attorney who 
had started action against the state, overlooking the absence of statutory 
authority, and a number of earlier cases have been disposed of in the 
same way. 

Under the circumstances I trust that you will send us dismissals of 
the state in your actions. 

The only proceedings affecting title to real estate in which the state 
may be joined as a defendant, so far as we know, are the following: 

Torrens registration proceedings; 

Partition proceedings; 

Condemnation procedings j 

Actions to set aside tax sales under Minnesota Statutes 1941, Section 
280.33 (Mason's Section 2146); 

Actions to quiet title to tax-forfeited land under Minnesota Statutes 
1941, Section 284.08 (Mason's Supplement 1940, Section 2190-2). 

The county attorney is disqualified from acting as attorney for plaintiffs 
in the two kinds of actions last mentioned, s ince the statute requires him 
to act as attorney for the state, and even without such an express require
ment his position as adviser to county officers whose actions may be involved 
would make it improper for him to appear in behalf of an adverse party. 
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However, it has never been held improper for the county attorney to appear 
as attorney for plaintiff in any of the other kinds of proceedings above listed, 
unless he has been requested by the Attorney General to appear for the state 
or is under obligation to avoid bringing action against the state for Borne 
other special reason. 

November 12, 1942. 

BOARDS 

283 

CHESTER S. WILSON, 
Deputy Attorney General. 

874.-

Hairdressing and Beauty Culture-Budget-M27 § ·5846; L 41, C 490 § 4; 
(MS41 § 166.06) . 

Minnesota State Board of Hairdressing and Beauty Culture Examinen. 

Question 

Does the $16,000 budget include the following : 
1. The Board Members per diem and their travel and subsistence. 
2. Expenses such as office supplies, rent, use of schools for examina· 

tions and supglies, monitors, telephone, salaries of our inspeetors and their 
travel and subsistence. 

Answer 

Undoubtedly, you refer to Mason's Minnesota Statutes of 1927, Section 
6846-31, as amended by Laws 1941, Chapter 490, Section 4, which provided 
in part as follows: 

" ••• His (executive secr etary) salary and necessary expenses in
curred in the transaction of the business of said board, and the salaries 
and necessary expenses of assistants , inspectors and clerical help shall 
be fixed by the board; provided, however, that the total sum of money 
to be expended for the salary of the said executive secretary, assistants, 
inspectors and clerical help and other necessary expenses connected 
with said work shall not exceed the sum of $16,000 per annum." 

An analysis of this provision indicates , although the language is some
what ambiguous, that it is the duty of the Board (1) to select certain 
employees baving certain qualifications, and (2) to fix the salaries of such 
individuals. It is our opinion that it was the intention of the legislature to 
limit the amount of money to be expended by the members of the Hairdress
ers' Board, and with respect to payrolls to the amount of $16,000, this sum 
to include the items included in the payroll and the travel and subsistence 
of the employees. 

It is true that the words, "and other necessary expenses connected wi.th 
said work" is included in this provision. However, this language refers only 
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to the personnel, and to the employees of the Board. It charges both its 
executive secretary and its employees with certain duties, and it is very 
doubtful whether any intent was to limit t he amount to be expended by the 
Board in the performance of nIl of its functions to any said amount. Its 
purpose clearly was to limit the payroll, mileage and subsist ence of the 
employees and that alone, nnd did not deal with such other problems as 
appear in your inquiry No.1 or No.2. 

August 7, 1941. 

284 

JOHN A. WEEKS, 
Assistant Attorney General. 

33-B 

Investment-Loans-Right of municipality to redeem bonds not yet due. 

Renville County Attorney. 

Facts 

It appears that the County of Renville has heretofore obtained loans of 
state funds aggregating $262,000 represented by bonds held by the State 
Board of Investment which are not yet due, some of which bear 4% interest 
per annum and others 5% . The county is now able to borrow money at 2%. 

Question 

Whether or not the State Board of Investment can be compelled to 
accept full payment of the bonds now, tha t is, before they are due, so as to 
permit Renville County to obtain a lower inter est rate by refinancing. 

Answer 

Former Attorneys General have advised the Board of Investment that it 
is g enerally without authority to accept payment of the entir e amount owed 
to the state before the due date, if such acceptance means a loss of trust 
funds . 

While it would be to the advantage of the county to retire these bonds, 
it would be to the disadvantage of the state. What the county would save 
in interest the state trust fund might lose. A trustee who surrendered a 6% 
investment knowing the money received could only be invested a t a lower 
rate of inter est would be open to criticism. The position of the State Board 
of Investment is tha t of a t rustee. The Constitution requires it to preserve 
the trust fund flinviolate and undiminished." 

The Board, I believe, has at times accepted before due date. in some 
cases, surplus on hand and paid into the county to be applied on bonds 
which are direct obligations t o the state. As I under stand it, your county 
has already r educed its bonded indebtedness t o the stat e by the amount 80 

collected and paid to the state. 
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For reasons herein stated, we are of the opinion that the Board of 
Investment cannot be forced by legal procedure to accept payment on the 
bonds in question. 

August 27, 1941. 

CIVIL SERVICE 

285 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

37-&-7 

Employees-Salaries-Rule permitting unused vacation pay to heir. or 
estate of deceased employee valid--Civil Service Act. 

Civil Service Director. 

Question 

Whether the rule adopted by the civil service board which authorizes the 
payment for the unused portion of the annual leave accumulated to the 
credit of a state employee at the time of his death to his widow, orphan or 
estate is valid. The following being an excerpt of rule 18.6 as amended: 

II • •• Any employee who is separated from the state service by 
layoff, r esignation, death or otherwise shall be entitled upon separation 
to pay for any unused portion of his annual leave allowance .••• " 

Answer 

Section 6 of the state civil service act authorizes the director to prepare 
and r ecommend to the board rules and regulations for the purpose of carry· 
ing out the provisions of the act, such rules to provide among other thinp 
for, " ••• leaves of absence with and without pay· •• vacation. and 
hours of workj ••• and other conditions of employment!' 

Section 6 of the civil service act provides in part as follows: 

lilt shall be the duty of the civil service board and it shall have 
power: a. to approve, modify, r eject, or approve as modified, rules 
and regulations and amendments thereto prepared and recommended by 
the director for carrying out the purposes of this act ...... 

Prior to the enactment of the state civil service law, there was nothing 
contained in the statutes of the state which either recognized or authorized 
the right of state employees to vacations or annual leaves of absence with 
pay. Such privileges were matters of g race which were dependent upon 
the discretion of the employee's department head. By the aforequoted statu
tory provisions, the legislature has delegated to the civil service board the 
power to make rules governing vacations. However, until the board has 
acted, the employee does not have a r ight to a vacation but is in the same 
pos ition with r espect thereto that he was prior to the passage of the civil 
service act. Under such situation, this office previously held in an opinion 



STATE DEPARTMENTS 411 

to you dated July 29, 1941, that a deceased employee's heirs or estate were 
not entitled to pay for accumulated unused annual leave or vacation to which 

the employee was entitled at the time of his death. Field in his t ext on civil 

service, page 145, says : 

uUnles8 granted by law, leaves are not matters of right 80 far a8 

the employee is concerned, hut matter s of grace. If leave is provided 

for by statute, the law may be phrased in such a way as to make it a 
matter of right. The legal theory of a leave is apparently that it pro
motes the efficiency of the employee to give him some time off, whether 

he is well or nl. Upon this theory. compensation may be given him 

during the period of the leave. However, if t he leave is not a matter 

of right, but onc of discretion, then it f ollows from this same theory 

that if the employce gets no leave, no claim can be made for compensa

tion for an unused portion of the leave upon separation from the 

service." 

In a note cited in s upport of such statement, the following citations are 
e-iven: 

"13 Dec. Compo Gen . 179 (1933). Cf. 7 Dec. Compo Gen. 198 (1927). 

Example of departmental r egulation, 4 Dec. Compo Gen. 69, 161 (1924) ." 
Benefits which are confer,red upon public employees in addition to the 
salary or compensation r eceived by them at the time of t he performance of 
their services, such as pensions, annuities, vacations, etc. , have been referred 
to and viewed as deferred compensation for services previously rendered. If 
the employee at the time of his death had compensation due him for actual 
work, there would be no question of the right of his heirs or estate to 8uch 
moneys . Laws 1941, Chapter 408. Therefore. wher e the legislature author
izes vacations, the employee's right thereto becomes absolute. This right, 
of course, may be withdrawn at any time by the power creating it (Hessian 
V. Irvin, 204 Minn. 287, 283 N. W. 484; Johnson v. State Employees Retire
ment Fund, 208 Minn. 111, 292 N. W. 767; Pennic v. Reis, 132 U . S. 464; 
Dodge V. Board, 302 U. S. 74) but until such is the case, it is not subject 
to the whim, caprice or discretion of the individual who may be the em
ployee's superior. As to emloyee's right to vacation prior to adoption of 
rule see Nollet v. Hoffman, 210 Minn. 88, 297 N. W. 164, 134 A. L. R. 192. 

You 8re advised that, in my opinion, the aforementioned rule is a valid 
exercise of the power bestowed upon the civil service board by the legiala- .. 
ture, and that the same bestows authority to pay to the heirs or estate of a 
deceased employee such pay as he may be entitled to for any unused portion 
of his annual leave allowance. 

November 6, 1941. 

JOHN A. WEEKS, 
Assistant Attorney General. 

644-F 
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DEPARTMENT OF HIGHWAYS 

286 
Tax-Payment of on special use fuels-Exemption of state-L 41, C 495 ; 

(MS41 § 296.04). 
Commissioner of Highways. 

Fa.ts 

Laws 1941, Chapter 495, Section 10, subdivision 2, provides: 
"Persons using special use fuel in motor vehicles shall * •• pay 

the tax ••• on special use fuel received in this state for use in motor 
vehicles," 

Question 

Whether it is subject to the tax imposed upon persons using special use 
fuel under the above quoted provision. 

Answer 

Our constitution exempts from taxation "public property used exclu· 
sively for any public purpose." Article 9, Section 1. Even if the said con~ 
stitutional provision does not exempt the state from the tax in question, it 
would seem that the statute imposing such a tax is subject to the general 
legal principle set forth in the case, In Re Delinquent Real Estate Taxes, 
Polk County, 182, Minn. 437, where it is held that "while legally competent 
for a state in the absence of a constitutional obstacle to put some tax burden 
on its own property, it is presumed, nothing more appearing, that no legisla
ture intends to do so." The Court in its opinion in that case quotes with 
approval the following statement: 

"Therefore, such property, even when not exempted from taxation 
by a constitutional or statutory provision, is exempted by necessary 
implication." 

The persons upon whom the excise tax here considered is impo·sed are 
defined in Laws 1941, Chapter 495, Section 1, subdivision 6. The definition 
there given of "person" includes both public and private corporations but 
does not include governmental agencies other than public corporations. 
Therefor e, it appears that said Section 10, subdivision 2, imposes the excise 
tax therein provided upon counties, cities, villages and other governmental 
subdivisions that are heM to be public corporations but does not impose it 

• upon any of the state governmental agencies such as the highway depart
ment that are not public corporations. 

Previous holdings that state departments are subject to the gasoline tax 
are not inconsistent with this opinion in view of the fact that in the case of 
Arneson v. Barber Co., 297 N. W. 335, the Court held that "it seems clear 
that the legislature intended to levy the tax upon the dis tributor," and that 
"we think the legislative intent and purpose clearly show the tax to be one 
imposed upon the distributor." Section 10, subdivision 2, relative to taxing 
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special use fuel and above cited, does not impose a tax upon the distributor 
but directly upon the user of such special use fuel. Assuming, without 
expressing an opinion, t hat the constitution does not exempt the state from 
the la t ter excise tax, a statute imposing such a tax must by express enact
ment indicate t hat the legislature intended t o tax the state. As above stated, 
the statute in question provides expressly for a tax on public corporations, 
but not upon the state or its governmental agencies that are not public 
corporations. 

I am, therefore, of the opinion that the state hig hway department is not 
subject t o the tax on the user of special use f uels under the statutory provi
sion her einabove cited. 

October 28, 1941. 

EMPLOYEES 

287 

J. A. A. BURNQUIST, 
Attorney General. 

324·E 

State colleges-Teachers and pupils-Sales of s upplies to--L41, C 58; (MS41 
§ 16.056). 

Commissioner of Education. 

Facts 

Laws 1941, Chapter 68, provides : 

"No department or agency of the State of Minnesota, or any politi. 
cal subdivision thereof, or member or officer, acting in such capacity, 
of any town or county board or common council of any village or city, 
or any purchasing agent or purchas ing agency of the state or any 
political subdivision thereof, shall sell or procure for sale or have in its 
possession or under its control for sale to any employees of the slate 
or of any political subdivision thereof, any article, material, product 
or merchandise of whatsoever nature, except any article, material, 
product or merchandise, the sale or distribution of which is or may 
hereafter be s pecifically authorized by law or ordinance." 

In one of the state teachers ' colleges a college book s tore is maintained 
by the coUege ; this store purchases and sells paper, pencils, ink and other 
school supplies to s tudents and professor s of the college. 

Question 

1. Does Chapter 58 prohibit the sale of merchandise to faculty members 
when the college book store is operated by the college itself? 

Answer 

Faculty member s of a state teachers' college are paid their salaries out 
of state appropriations. They are state employees within the meaning of 



414 STATE DEPARTMENTS 

the act cited. Hence the sale of merchandise to them by a st ore conducted 
by the college is clearly prohibited in Chapter 58. 

However, the further ques tion arises as to the right of the state through 
a state teachers ' college, or some other state agency. to conduct a store of 
any kind. It is elementary that the state may not engage in private business. 
Lipinski v. Gould , 173 Minn. 659. Quoting from that case, which dealt with 
the game and fish laws: "We may concede that buying fish for the purpose 
of reselling them is a private business and that using public funds for that 
purpose is forbidden by the constitution," 

It is true t hat the teacher s' college board may, as an administrative 
matter, decide that some supplies shall be furnished to teachers, and perhaps 
also t o students, for use in connection with college work, but this involves no 
sale of merchandise. It goes without saying that the board has no power 
to provide that such students and t eachers be furni shed with merchandise 
at state expense for private, non-school use. In any event, it is our opinion 
that the maintenance of a s tore as an official college activity for the sale 
of mer chandise to anyone is without legal authority. This is not to Bay that 
a ll sales of merchandise by state agencies are illegal. However, we think 
it is clear that a state agency has no authority to engage in carrying on a 
line of business which is commonly conducted by private enterprise. 

Question 

2. Does Chapter 58 prohibit the sale of merchandise to students when 
the college book s tore is operated by the college itself? 

Answer 

Chapter 58 would not apply to a student who was not an employee of 
the state. However , for the r easons before stated, maintenance of a store 
by the college for sale of merchandise to students or others would be 
unlawful. 

• Question 

3. Since Chapter 58 permits the sale of merchandise "which is or may 
her eafter be specifically aut horized by law or ordinance," would the t eachers' 
college board have authority to authorize the sale of such Bupplies within 
the meaning of this law? 

Answer 

This inquiry is largely answered by what has been said. The state 
teachers' college board has no power to authorize the sale of supplies to 
teachers and pupils in volation of Chapter 58. The board has power to adopt 
reasonable rules and regulations governing the conduct and administration 
of the various institutions committed to its care. An adminis trative regu
lation by it does not cons titute u a law or ordinance" within the exception 
specified. 
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-- Question 

4. Could such supplies be sold through a co-operative book store not 
directly under the control of the teachers' college board or its agent, the 
store being operated by permission in a state owned building? 

Answer 

This brings up the question of the right of the college authorities to 
permit a private commercial enterprise to use space in a state owned build
ing. We give no opinion on this phase of the question at this time inasmuch 
as you do not submit it. 

We are clear, however, that sales of school supplies to students and 
teachers by a co-operative book store not under the control of the college 
authorities are not within the prohibition of Chapter 68. This inquiry is, 
therefore, answered in the affirmative. 

October 16, 1941. 

FORESTRY 

288 

ROLLIN L. SMITH, 
Special Assistant Attorney General. 

90-F 

"Fires for domestic purposes" not requiring burning permits defined-M27 
§ 4031-22; (MS41 § 88.16). 

Division of Forestry. 

Question 

Mason's Minnesota Statutes of 1927, Section 4031-22, which prohibits the 
starting or having of any open fire except for domestic purposes, without a 
written permit from the Division of Forestry. 

You ask our definition of the scope of the phrase "domestic purposes" 
as used in the above act. 

Answer 

The term "domestic" is derived from the Latin word Hdomus," meaning 
house or home. 

The courts have had frequent occasions to interpret and define the 
meaning of the word as used in connection with the various uses or agencies, 
but never so far as we have found have the courts interpreted the meaning 
or extent of fires for "domestic purposes." 

The word "domestic" is generally held to relate primarily to the house 
or home and excludes the idea of relationship to vocation, business, or means 
of obtaining a livelihood. 
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Henderson v. Shreveport Gas and Eleetric Light and Power Co., 134 
La. 39, 63 So. 616. Mitchell v. Tulsa Water, Light and Power Co" 21 Okla. 
243, Banes v. Watterson Hotel Co., 196 Ky. 100, 244 S. W. 308, Kimball v. 
Northwestern Harbor Water Co., 107 Me. 467, 78 At!. 865. 

The Minnesota Supreme Court, in defining a "domestic" servant, has 
held that it is a servant who r esides in the same house with the master and 
does not extend to workmen or laborers employed out of doors. 

Anderson v. Ueland, 197 Minn. 618, 267 N. W. 617. 

If the term used, therefore, had been "except for domestic fires," we 
should be compelled to limit its application to fires within the house or 
home for household purposes. 

However, the term as used in the statute, namely "fires for domestic 
purposes," must be given a somewhat broader meaning. A close analogy 
would appear proper from the interpretation by the courts of the meaning 
of a phrase frequently used in statutes and ordinances, "water for domestic 
purposes." The courts are in general agreement that the words "domestic 
purposes," as so used, include "all uses which contribute to the health. com
fort and convenience of the family in the enjoyment of their dwelling as 
a home." 

Crosby v. City Council of Montgomery. 108 Ala. 498, 18 So. 723. 

Mitchell v. Tulsa Water, Light. Heat and Power Co., 21 Okla., 243, 96 
Pac. 961, People v. Palasz, 191 Mich., 556, 158 N. W. 166. 

Water for domestic uses has been held not to include water used for 
watering lawns. 

Ward v. Birmingham Water Works Co., 152 Ala. 285, 44 So. 570. 

It has been held not to authorize furnishing water for the creation of 
power for mechanical purposes. . 

Mayor, etc., of Town of Boonton v. United Water Supply Co., 70 N. J. 
Eq. 692, 64 At!. 1064. 

From these authorities and others examined, it is our conclusion that 
in using the phrase "except fires for domestic purpose," the legislature 
thereby intended to exempt from the r equirement of a burning permit only 
those fires directly associated with u ses essential or desirable for the enjoy
ment of the home or house as a dwelling. Illustrations readily at hand might 
be a cook fire in the yard, a fire for heating water for laundry purposes, or 
in a bath house. 

It would not include fires for the purpose of burning grass, hay meadows, 
brush or slash, even though in connection with the operation of a farm. 
Such operations we deem to be in connection with the occupation or vocation 
of the owner. Under the decisions, it would appear that activities outside 
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of the home, even though for the purpose of beautifying or improving the 
appearance of the surrounding country or the g rounds, are too far removed 
from the use of the home as a dwelling to be cons idered as being for domes
tic purposes. 

May 13, 1942. 

LEGISLATURE 

290 

MANDT TORRISON, 
Specia l Ass istant Attorney General. 

203-L-2 

Incompatible offices-J udicial Council-Eligibility of members- L 37, C 467. 

Hon. Beldin H . Loftsgaarden. 

Since advising you under date of November 16, 1940, that members of 
the legislature were not eligible to appointment to the JUdicial Council, I 
have had occasion to again go into that question and I have come to the 
conclusion that such opinion should be reversed to hold that members of 
the legislature are eligible to appointment to the Judicial Council. 

Upon a re·examination of Chapt er 467, Laws of 1937, I find that this act 
does not involve the exercise of any power or discr etion on the part of the 
council; that its chief function is advisory. It is created for the purpose of 
s tudy and research of matters relating to the administration of the judicial 
system and it may. from time to time, make suggestions r egarding the 
rules of practice and procedure and report the same to the Governor. 

Members of the council would not fall within the category of either 
officers or employees, but are an advisory com mission or council. 

January 21, 1941. 

291 

JOHN A. WEEKS, 
Ass istant Attorney General. 

280-h 

Incompatible offices-Members of Legislature and members of Legislative 
E mergency Committee a re- Minn. Const., Art III , § I i Minn. Canst., Art. 
IV, § 9; L 39, C 431. 

Honorable C. Elmer Anderson, 
Pres ident of the Senate. 

Question 

Whether or not the Cons titution of the State of Minnesota permits 
regularly elected and qualified state senators and representatives to serve 
as members of the Legislative Emergency Committee, created under Lawi'l 
1939, Chapter 431. 
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Answer 

The Constitution o! Minnesota contains the following provisions: 

Article 4, Section 9 

"No senator or representative shall , during the time for which he 
is elected, hold any office under the authority of the United States or 
the State of Minnesota except that of postmaster •••. " 

Article 3, Section 1 

uThe powers of the government shall be divided into three distinct 
departments, the legislative, executive, and judicial; and no person or 
persons belonging to or constituting one of these departments shall 
exercise any of the powers properly belonging to either of the others, 
except in the instances expressly provided in this constitution." 

The conferring by the legislature of governmental powers and executive 
functions upon members of a committee, as intended by Chapter 431, would 
render the position held by each of such member s an office and would require 
the performance of administrative duties. The holding of such office or 
the exercise of such powers by a legislator would be in violation of the 
aforesaid constitutional provisions. 

I 

People v. Tremaine, 262 N. Y. 27; 168 N. E. 817. 

In re Opinion of the Justices, 19 N. E. (2d) 807; 302 Mass. 605. 

In re Opinion of the Justices, 21 N. E. (2d) 55; 303 Mass. 616 

Stale ex r eI. Nagle v. Kelsey, 65 Pac. (2d) 685. 

In view of the foregoing, state senators and representatives may not 
constitutionally serve on the Legislative Emergency Committee. 

April 7, 1941. 

292 

J. A. A. BURNQUlST, 
Attorney General. 

280-h 

Legislator-Resignation of and holding other office-Construction of Minn. 
Const. Art. IV, Sec. 9, pertaining thereto--Minn. Canst., Art. IV, § 9; 

M27 § 6952; (MS41 § 359.06) . 
Governor. 

Questions 

.... ·if a legislator is a member of the legis lature during a 
session in which an office is created or the emoluments of an office are 
increased and then is reelected to serve in a subsequent session of the 
legislature during which the office in question is not affected by legisla~ 
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tiOD, does the limitation in Section 9 apply until one year after the 
expiration of the subsequent term of office in the legislature or does it 
only apply to one year after the expiration of the term of office for 
the particular sess ion in which the action affecting the office took place. 

u ••• is it poss ible to resign from the legislature and have the 
term ended and thus become eligible for appointment either during 
a session with the acceptance of the r esignation by the session or 
between sessions!' 

Answers 

The portion of the constitutional provision pertaining to your first 
que::;;tion reads as follows: 

u§ 9, ••• no senator or r epresentative shall hold an office under 
the state which has been created or the emoluments of which have been 
increased during the session of the legislature of which he was a mem
ber, until one year after the expiration of his tenn of office in the legis
lature." 

In my opinion, the expiration of time referred to in the above quoted 
provision applies only to the year immediately succeeding the tenn in which 
the legislature created or increased the emoluments of the office in question. 

The portion of the constitutional provision pertaining to your second 
question r eads as follows: 

u§ 9. No senator or representative shaU, during the time for which 
he is elected, hold any office under the authority of the United State8 
or the state of Minnesota, except that of postmaster· ••. " 

In construing the provision of the Constitution last quoted, the Supreme 
Court in its opinion in State v. Sutton, 63 Minn. 145, said: 

" ••• There can be no serious question raised as to the right of 
a member of the legislature to resign his office ; but, if he does so, it 
cannot enlarge his r ight to hold another office, in violation of this con
stitutional prohibition. The disability only ceases at the expiration of 
the fuIl period of time for which he was elected." 
Mason's Minnesota Statutes 1927, Section 6952, in so far a8 it pertain8 

to members of the legislature, provides: 
·'6952. Resignations shall be made: 

.'1. By incumbents of elective offices, to the officer authorized by 
law * •• to order a special election to fill the vacancy .••• " 

Under the aforesaid decision and statutory section, it is apparent that 
n member of the legislature has a right to r esign and that his resignation 
should be filed with the Governor, but if he does resign, he is still prohibited 
by the Constitution from holding any office during the time for which he 
was elected. 

August 19, 1942. 

J . A. A. BURNQUIST. 
Attorney General. 

280-D 
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OFFICERS 

293 
A uditor- Oeputy-Right to serve on s tate executive coundl, boards and 

com miss ions in place of auditor while in military service-Minn. Const., 
Art. V, § 4 ; M27 § 66; L 41 , C 120; (MS41 §§ 6.02, 192.26 to 192.264). 

State Auditor . 

Opinion 

The Constitution of the State of Minnesota provides for the election of 
the state auditor, whose term shall be four years, and that, "his further 
duties· • · shall ••• be prescribed by law." 

Mason's Minnesota Statutes of 1927, Section 66, directs the auditor to, 
.... . appoint a deputy, who may perform all the duties of the office 
whenever the auditor is absent or disabled." 

Among the duties of the auditor prescribed by law is membership of 
and service on various boards, commissions and the Executive Counci l. 

Laws 1941, Chapter 120, provides that, 

.. . .. any officer or employee· •• who engages in active service 
in time of war· •• shall be entitled to leave of absence from his 
Jlublic office · • • without pay during such service, with right of rein
s tatement· ••. " 

As the auditor is now on leave of a bsence and in the federal war service, 
as authorized by said Chapter 120, there is no such vacancy in the office of 
auditor as must be filled by an appointment by the Governor under the 
State Constitution, Article V, Section 4. 

As the above referred to Section 66 authorizes the deputy auditor to 
perform all duties of the office in the auditor 's absence, it is not necessary 
to appoint a substitute by the authority having power to fiB a vacancy, as 
provided in Laws 1941, Chapter 120, Section 4. 

Before the enactment of the law in 1941 providing for a leave of absence 
in time of war, it was the practice among state officers and, I believe, the 
intention of the legislature, that the elected incumbent of a constitutional 
office, and not his deputy , should serve on the Executive Council , boards and 
commissions of which the holder of such an office is by statute made a 
member. 

However, in the present circumstances, it would be reasonable to assume 
that by enacting, at its last sess ion, the law which makes possible a leave 
of absence by the state auditor, t he legislature did not intend to create a 
vacancy on, and thus obstruct the business of the executive Council, boards 
and commiss ions of which he is an ex officio member. 

Therefore, in my opinion, during the leave of absence of the state 
~ud.itor authorized by sni~ Chapter 120, hiS deputy is, in effect, the acting 
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auditor and as such he may. under the aforementioned Section 66, perform 
all the dut ies of the office, among which is the acting as a member of the 
official bodies on which t he state auditor is by law required to serve. 

April 8, 1942. 

294 

J . A. A. BURNQUIST, 
Attorney General. 

24-

F ire marshal-Authority' of t.o condemn structures located on tax delinquent 
property- M27 § 5061; M40 § 2203; L 41, C 397; M41 §§ 2203-2, 2204, 
2205,5961-1; (MS41 §§ 73.09, 73.10, 272.38, 272.39, 272.40). 

Kanabec County Attorney. 

Facts 

The sU\te fire mars hal has ordered the condemnation of a certain struc
ture located on land against which back taxes are owing, and which are 
being paid under the confess ion of judgment law. The owner, pursuant to 
the condemnation order, has sold the building which is being r emoved from 
the premises. Mason's Supplement 1940, Section 2203, makes it a gross 
misdemeanor for any person to remove a structu re from the lands against 
which taxes are "due and payable." 

Question 

As to the rights of the county. 

Answer 

The state fire marshal is authorized to condemn any structure which 
is a fire hazard or a life and limb hazard. Mason's Minnesota Statutes of 
1927, Section 696l. The authority is a valid exercise of the police power. 
York v. Hargadine, 142 Minn . 219, 171 N. W. 773; State v. Fitzpatrick, 149 
Minn. 203, 183 N. W . .1 41; State v. Sherman, 201 Minn. 594, 277 N. W. 249. 
It extends to all structures, even those owncd by the state. Mason's Sup~ 
plement 1941, Section 6961-1. The power may be exercised against structures 
locatcd on proper ty a gu ins t which the taxes are delinquent. Opinion of the 
Attorney General, dated July 9, 1941. 

The statutes authorizing the condenmatioh and prohibiting the removal 
of structUl'es from tax delinquent property must be inter pret ed together. 

The fact that the structure is condemned does not authorize the owner 
thereof to keep the proceeds from the sale of t he s tructure or the debris. 
The owner of a condemned struc ture located 011 property against which 
taxes arc due and payable, and not fully paid and discharged (and we view 
taxes being paid under the confcssion of judgment law in that class) should 
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enter into an agreement with the county auditor for the r emoval of such a 
structure, and the payment of the proceeds from the sale thereof to the 
county treasure r to be applied upon the taxes owing. This procedure is 
specifically authorized by Laws 1941 , Chapter 397. See Mason's Supplement 
1941, Section 2203, Subdivision 2 . 

• In the event of the attempted removal of such a structure, absent an 
agreement to apply the proceeds of the sale to the payment of taxes due and 
payable, it 

fl •• • may be se ized by the s tate auditor, or by the county auditor, 
or by any person authorized by either of them in writing, and sold in 
the manner provided for the sale of persona~ property in ~atisfaction 
of taxes. '" • "''' Mason's Supplement 1941, Section 2204. 

In addition to this right of seizure, it is also provided by Mason's Supplement 
1941 , Section 2205, that 

"Any person who shall remove or attempt to r emove any structure, 
timber, minerals, sand, gravel , peat, subsoil or top-soil from any tract 
of land contrary to the provisions of this chapter, after such taxes 
become due and payable, and before the same have been fully paid and 
di scharged, shall be g uilty of a gross misdemeanor." 

October 29, 1941. 

EDWARD J. DEVITT, 
Assis tant Attorney General. 

197-C 

TAXATION 
AUDITORS' PLATS 

296 
Platting for tax purposes-Platting does not necessarily change statu8 of 

land from id. Section 1993, Class 3b to Class 3c--M27 §§ 1993-3b, 1993-
3e, 2219; (MS41 §§ 272.19, 273.13. 5\0.09) . 

Blue Earth County Attorney. 

Facts 

The City of Mankato recently sold a tract of land to the Continental 
Can Company, part of which is in so-called acreage and part platted. The 
plat and land owned by the company cover several city blocks, and also 
ex tend into acreage in Mankato Township, adjacent to the city. The land is 
described by metes and bounds. This description inc ludes portions of streets 
which have not been vacated. Ref erence is made to Mason's Minnesota 
Statutes of 1927, Section 2219, which authorizes the county auditor under 
certain conditions to make and file an auditor's plat of a tract of land of 
irregular shape. Some of the streets have been vacated by resolution of 
the city council, but some remain. 
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Questions 

1. Ca n the auditor's plat overlie previously platted land, including 
streets which have not been vacated? 

2. Can the audito r plat the land in question and thus change the status 
of the land for taxation from the 33 % % class to the 40% class, resulting 
in increased taxes ? 

3. Must the auditor list the platted property for taxation by describing 
it by r eference to lots and blocks of the existing plat '! 

4. May the auditor legally describe the entire tract of platted and 
unplatted land upon the assessment books by using a metes and bounds 
description? 

5. Can the auditor make a plat of this property? 

Answers 

I. It is our opinion tha t t he auditor, upon failure of the owner of cer
tain real estate t o make a plat a s reques ted by the auditor under Section 
2219, supra, may make an auditor's plat of a portion or portions of land 
previously platted, provided that the auditor's plat does not eonflict with 
any dedica tion of stree ts or other public grounds therein, and provided 
further that t he a udi to r has complied with all the r equirements of said 
Section 2219. 

l 
2. The pla tting of land either by the auditor or the owner does--not 

change the stat us of the land for taxation from Section 1993, Class 3b to 
Class 3c. The legisla ture employed the expression Uunplatted land" to dis
tinguish between urban and suburban property and the uses to which each 
materially is adapted, a s agricultural and non-agricultural. State ex reI. 
Chase v. Minnesota Ta x: Commission, 135 Minn. 206, 207. This is the rule 
which det ermines whether property shall come within Class 3b or Class 3e. 
See also In the Matter of Certain Tax Proceedings, 149 Minn. 336. 

3. The ma nner of describing a particular piece of real estate for tax 
purposes is to be determined by the county auditor in listing real estate for 
assessment as provided by Mason's Minnesota Statutes of 1927, Section 1986. 
It is his duty to use the shortest and s implest description which will identify 
the parcel of land which is to be taxed. If he deems it proper in his discretion 
to list that par t of t he la nd which has been platted by describing it by lot 
and block number, he may do so. He may list the balance or unplatted 
portion of the land by such metes and bounds description as he determines 
will adequately identify the land for tax purposes. 

4. The auditor ma y, if he deems it proper, describe the entire tract of 
platted and unplatted land upon the assessment books by using a metes 
and bounds description, provided it properly describes the land which is to 
be taxed, having always in mi nd that th e inclus ion in the conveyance of 
streets still dedicated to the public use does not extinguish the dedication. 
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5. It appears from the letters received by this office that some of the 
streets have been YacHted while others have not been so vacated. We assume 
that the proceedings fo r the vacation of the streets so vacated wer e in 
accordance with t he requirements of Chapter 16 of the City Charter of 
Mankato. The land so vacated which we assume has become the property of 
the can compuny should be placed upon the assessment roll s by the county 
auditor for tax purposes. Jt does not appear from either letter why a ll of 
the streets involved in this matter were not so vacated. If they had a ll been 
vacated, the county auditor could have proceeded undel' Section 2219, supra, 
to require the making of a plat by the owner of all the land involved in t his 
matter and, upon his failure to do so a s required by such section, an auditor's 
plat could have been made. As the matter now sta nds, there appear to us 
to be two a lternative courses of procedul'e. One is to complete the vacating 
of a ll streets involved in this matter by proceeding in the manner laid down 
in Chapter 16 of the Mankato City Charter and then having the auditor 
proceed under Section 2219 with the platting of the entire tract of land 
owned by the can company, The other method of procedure would be to 
vacate that portion of the original plat involved in the matter now Defore us 
by proceeding under Mason's Minnesota Statutes of 1927, Section 8244, 
There appears to be no provis ion in the City Charter of Mankato for t he 
vacating of plats and therefore the foregoing section would control. Upon 
completion of such vacation proceedings , the county auditor could then 
require a p lat under Section 2219, su pra, and proceed accordingly thereunder. 

March 26, 1942. 
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GEO. B. SJOSELIUS, 
Assistant Attorney General. 

l S-D 

Conression of j udgment-Default-Owner may not pay delinquent taI es 
upon part of lands assessed- Ex. Sess, L. 35, C. 72 ; 1\127 §§ 2158, 2161, 
2215 ; L 41, C 26, lOS; (MS4I §§ 272.16, 2S1.08, 281.II, 281.47 to 281.61, 
281.66,281.67). 

Mille Lacs County Attorney. 

Facts 

On F ebruury 27, 1937, a property owner in our county confessed judg
ment under the provisions of Chapter 72, E xtra Session Laws of 1935. The 
delinquent taxes covered three 40-3cl'e tracts in one assessment and all 
included in the judgment. The owner thereafter defaulted in the payments 
due in 1939 Hnd 1940, and on September 12, 1940, the County Auditor served 
notice of the expiration of redemption. The owner now wishes to pay up t he 
taxes on one of these 40-acre tracts. 

Question 
Is he entitled to do so '1 
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Answer 

We have held that when default occurs in payments due under a judg
ment confessed pursuant to Extra Session Laws 1935, Chapter 72, the penal
ties and inter est accrued on the taxes placed within such confessed judgment 
are immediately reins tated. It therefore follows that when default occurred, 
the situation with reference to delinquent taxes upon sa id pl'operty became 
the same as though no confession of judgment had ever been made, except 
for crediting amounts actually paid under the judgment. 

The question therefor is whe ther the county auditor has authority to 
make a division of three 40-acre tracts which were covered in onc assess
ment so as to make it poss ible for t he owner to pay the delinquent taxes on 
only a portion thereof. The answer to th is ques tion is in the negative. 

We are assuming on the basis of your statement that the original 
delinquent tax judgment involved in the case was taken against the three 
forties together as a s ingle parcel. Prior to judgment the taxpayer might 
have objected to the joinder, but hc cannot r a ise such objections after the 
judgment has become final. State v. Aitkin County Farm Land Co., 204 
Minn. 495, 284 N. W . 63. All subsequent procecdings must be based on the 
judgment against the entire property, unless a division is made upon a 
transfer under Mason's Minnesota Statutes of 1927, Section 2216. In that 
case payment of taxes on the different parts might be made by the respective 
owners under Section 2158. However, the owner of t he whole may not avail 
himself of that privilege, unless ther e is some difference of interest as 
between the dscribed subdivisions. Statutes such as Section 2158 or 2161, 
providing for payment by t he owner of a part, are not applicable. Attorney 
General's 1932 Opinion, No, 263. 

We wish to call your attention to the fact that the owner of this parcel 
of land may reinstate his defaulted confess ion of judgment under the provi
s ions of the statute enacted at the last session of t he legislature, Laws 1941, 
Chapter 108; Laws 1941, Chapter 26. 

GEO. B. SJOSELIUS, 
Special Assistant Attorney General. 

May 8, 1941. 412-A-10 
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Confession of judgment-Default-Procedure after default occurs- Ex. Sess . 

L. 35, C. 72; M40 § 2176-15; (MS41 § 281.51). 

McLeod County Attorney. 

You ~tate: 

We have a piece of real estate in this county upon which the taxes were 
delinquent for the years 1931 to 1936 inclusive, and on September 29th, 1938, 
a person interested in this tract came in and confessed a judgment pursuant 
to Extra Session Laws 1935-36, Chapter 72 and as amended. 
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The installment of ten per cent of the t otal delinquent taxes was paid 

at the time of the conf ession and an additional ten per cent plus the interest 
due was paid in September, 1939. 

The instaUment due in 1940 has not been paid, and is past due. 

You ask: 

Will you kindly outline the procedure and st eps to be taken to enforce 

payment of taxes of the f orfei ture to the state for nonpayment of taxes. 

Mason's Supplement 1940, Section 2176-15 (Chapter 72, supra, Section 
5) , provides as follows: 

flLaws 1935, Chapter 278 (Sections 2164-5 to 2164-18), shall r emain 
in full force and effect save and except wherein an applicant takes 

advantage of t he provisions of this act. In the event of default occur
ring in the payments to be made under any confessed judgment entered 

pursuant hereto, the penalties and interest waived under the terms of 
Section 2 (2176-12) hereof shaH be r einstated and the lands described 

in such confessed judgment shall thereupon be subject to forfeiture 

according to Laws 1936, Chapter 278." 

We have heretofore held that when default occurs in payments due 

under the confessed judgment the penalties and interest accrued on the 

taxes placed within such confessed judgment are immediately reinstated. 

We have also expressed the opinion that it is necessary to give a new notice 

of expiration of r edemption and that t he property r everts to the same status 
which would have existed under the judgment for taxes if there had been 

no confess ion of judgment intervening. The amount paid by the owner under 
the confession of judgment will be credited by t he clerk of the district court 

and will be distributed by the audi tor in the manner provided by Section 
2176-13, id. After the amounts paid have been so dis tributed, it becomes the 

duty of the county auditor to proceed in the proper manner with the for

f eiture of these lands for the nonpayment of the taxes in the same manner 
as he would have proceeded if ther e had never been a conf ession of judgment 

entered affecting the taxes on thi s particular piece of property. 

To answer your question, therefore, the auditor should firs t proceed, if 
he has not already done so, to distribute the taxes in the manner hereinabove 

described and after he has so done he should proceed to take appropriate 
steps to forfeit these lands to the state f or nonpayment of the 1931 and 

subsequent taxes which may be in defaul t . 

January 18, 1941. 

GEO. B. SJOSELIUS, 
Special Ass istant Attorney General. 

412·A-I0 
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299 
Confession of judgment-Grace-60 days allowed under Laws 1941, Chapter 

17, Section 6-Not applicab le to confessions under prior laws, nor to 
reinstated confessions unde r Laws 1941, Chapter 26- L 41, C 17 § 6; 
L 41, C 26. 

Polk County Attorney . 

Question 

Whether the provIs ion of Laws 1941, Chapter 17, Section 6, allowing 
60 days of grace before the taking effect of a default in a payment under a 
confession of judgment for delinquent taxes, applies to outstanding confes
sions of judgment Illade under prior laws . 

Answer 

In our OplnIOn thi s provision applies only to confessions of judgment 
made under the 1941 act of w hich it is a part. Confess ions under prior laws 
are governed with respect to defau lt by the laws in force at the time they 
were made. No gl'ace period was allowed in nny of the ncts providing for 
confession of judgment before the 1941 acl. 

A delinquent confession of judgment made under a prior law may be 
reinstated at any time prior to December 3 1, 1941, under Laws 1941, Chapter 
26. However, any judgment so reinstated will remain subject to the law 
under which it was originally made. 

October 22, 1941. 

300 

C HESTER S. WILSON, 
Deputy A ttorney General. 

412-A-I0 

Confession of judgment - Soldiers' and Sailors' Relief Act of 1940 •• 
amended - Effect upon real estate discussed - Effect upon confession 
of judgment determined. 

Hennepin County Attorney. 

Questions 

The County Auditor submitted the iollowing questions in connection 
with the collection of real es tate taxes in cases where persons in military 
service, or someone on their behalf, filed affidavits pursuant to provisions of 
the Soldiers' and Sailors' Civil Relief Act of 1940: 

1. What effect has such an affidavit upon a contract to pay taxes under 
a composite judgment? 

2. (a) In cases where the 1941 taxes are permitted to become delin
quent - is the land to be included in the list of lands remaining delinquent 
on the first Monday in January, 1943? 
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(b) If so, has the Auditor the right to sell such land at the 1943 May 
sale! 

3. Where t.he affidavit discloses that the land is occupied by dependents 
of the service man, are the dependents, or someone on their behalf, required 
to file an affidavit each year s howing the continuance of such occupancy? 

Answer 

The affidavits to which you r efer were filed under Soldiers' and Sailors' 
Civil Relief Act of 1940, Section 500, paragraph 2. The filing of affidavits 
by soldiers and sailors to obtain the relief provided by Section 600 is no 
longer r equired. The burden of ascertaining if the property sought to be 
taxed is protected by Section 500 is now upon Uthe collector of taxes or other 
officer whose duty it is to enforce the collection of taxes or assessments." 
Soldiers' and Sailors ' Civil Relief Act Amendments of 1942. For your infor
mation, we set out in full the amended paragraphs 1 and 2. 

HSec. 500. (1) The provisions of t his section shall apply when 
any taxes or assessment.s, whether general or special (other than taxes 
on income), whether falling due prior to or during the period of military 
service, in respect of pel'sonal property, money, or credits, or real prop
erty owned and occupied for dwelling, professional, business, or agri
cultural purposes by a person in military service or his dependents at 
the commencement of his period of military service and still so occupied 
by his dependents or employees are not paid. 

H(2) No sale of such property shall be made to enforce the collec
tion of such tax or assessment, or any proceeding ot: action for such 
purpose commenced, except upon leave of court g ranted upon application 
made therefor by the collector of taxes or other officer whose duty it is 
to enforce the collection of taxes or assessments. The court thereupon, 
unless in its opinion the ability of the person in military service to pay 
such taxes or assessments is not materially affected by reason of such 
service, may s tay such proceeding or such sale. as provided in this Act. 
fOl' a period extending not more than six months after the termination 
of the period of militury service of such person." 

The composition of taxes under the several laws authorizing the entry 
of a composite judgment for delinqu ent taxes is not a contract. It is a privi
lege extended to the taxpayer by the state. Failure to comply with the 
conditions of the statute authorizing the entry ' of the composite judgment 
ipso facto r einstates all penal t ies and interest. The Soldiers' and Sailors' 
Civil Relief Act as amended by the Amendments of 1942 does not affect this 
operation nor prevent the reinstatement of the penalties and interest. This 
answers your first question. 

If taxes for 1941 upon lands which are owned and occupied as set forth 
in paragraph 11 above quoted, become delinquent, they should not be included 
in the delinquent list under Minn. Stat. 1941, Section 279.05. ct seq., unless 
a court order thel'efor is obtained as provided by paragraph 2, above quoted. 
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Whether the county auditor should apply fo r such an order or not in any 

given case is n mattcr for him to determine according to the circums tances. 

This answers your question 2 (a) . 

The above answer disposes of your ques tion 2 (b). 

Your third question is di s posed of by the amendment deleting the provi

sion f or the filing of an affidavit. 

CEO. B. SJOSELIUS, 
Assis tant Attorney General. 

N ovember 2, 1942. 310 

301 
Confession of judgment-Reinstatement act, Laws 1941, Chapter 26. doel 

not s uspend service of notice of expiration of redemption after default-
Service of such notice does not prevent reinstatement within time limited 
- L 41, C 26. 

Village Attorney. Hawley, 

Opinion 

You are advised that Laws 1941, Chapter 26, providing for r e instate

ment of confessed judgment for delinquent taxes after default does not 

operate to suspend the authority of the county auditor to serve a new notice 

of expiration of r edemption upon the judgment for delinquent taxes which 

became reins tated upon the occurrence of the default. Under Section 3 of 

the act lands which have become absolutely f orfeited for delinquent taxes 

a r e expressly excluded f rom t he application of the act. It was clearly the 

intention of the legislatu re that this act s hould not interfer e with the opera

tion of the tax-forfeiture laws except in case of actual reinstatement before 

forfeiture or before the expiration of the time limited by the act itself, 

December 31, 1941. 

Conversely, one who is entitled to r einstate a confession of judgment 

under Chapter 26 may do so even though a new notice of expiration of 

redemption has been served, provided he acts before absolute forfeiture 

occurs as a r esult of the nolice or befor e the expiration of the time limit 

above mentioned at the close of December 31, 1941, whichever is earlier . 

October I, 1941. 

CHESTER S. WILSON, 
Deputy Attorney General. 

412-A-I0 
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303 
Publication-Error-Probably invalidates proceedings- M27 §§ 2110, 2116 i 

(MS41 §§ 279.09, 279.14). 

Goodhue County Attorney. 

Facts 

Pursuant to Section 2110, Mason's Minnesota Statutes, Publication of 
Notice and lis t of delinquent taxes was submitt ed to a local paper for publi
cation. The first publication was had on February 13, 1941, but the paper 
neglected to publish on February 20 and instead published for the second 
time on February 27. 

Question 

Whether a judgment render ed on this publication is valid. 

Answer 

Basically the question which is befor e us is whether the failure to pub
lish the notice and list of delinquent real property for two successive weeks 
as required by Mason's Minnesota Statutes of 1927. Section 2110, has pre
vented the court from acquiring jurisdiction in the delinquent tax proceeding. 

Mason's Minnesota Statutes of 1927, Section 2115, reads in part as 
follows: 

USuch jurisdiction shall not be affected by any error ••• in pub
lishing the list, •••. " 

If it were not for this provision of the statute the defect in publication 
would unquestionably be sufficient to defeat the jurisdiction of the court. 
It must be borne in mind that this notice is in effect a summons to the tax
payers whose property is involved in the delinquent list. It is well settled 
in this state that j/The publication of the delinquent list and notice in strict 
conformity to the statute is a jurisdictional prerequisite of a valid judg
ment." Dunnell's Minnesota Digest, Section 9322. The question here involved 
is one which, of course, can only be finally det ermined by the courts. How
ever, having in mind the statute quoted above and the settled law in this 
state, it is our conclusion that in all probability the courts would hold the 
defect in publication sufficient to defeat the jurisdiction of the court. 

There are two courses of action open to the county board. It is for that 
board to determine which course it desires to pursue. 

It may stand on the sufficiency of the publication 8S made. An action 
might then be brought by some person inter ested in having the validity of 
the proceedings finally determined. The final judgment rendered in such 
case after an appeal to the Supreme Court would, of course, be decisive. 

The second course of procedure is that ther e be no further proceedings 
this year on these delinquent taxes. The proceedings would be deferred until 
the proceedings were taken next year upon delinquent taxes and the lands 
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which are delinquent this year would then be included in such delinquent tax 
proceedings for the next ycnr. This, we believe, would be the safer course 
of the two. 

As we have pointed out, the validity of the entire tax proceedings is 
dependent upon the courts obtaining jurisdiction through the medium of 
publishing t he notice in the manner prescribed by s tatute. Inasmuch as we 
do not feel that the law is sufficiently clear to us to render an opinion that 
would be at all conclusive in this matter, it is a matter of discretion for the 
county board and the county auditor to determine the course which they 
wish to follow. We believe that we have made sufficiently clear the alterna
tive courses and the possible effects of following either one of them. 

April 15, 1941. 

304 

GEO. B. SJOSELIUS, 
Special Assistant Attorney General. 

412-A-13 

Railroad r ights of way-Gross earnings tax law-M27 § 2246; (MS41 § 
295.02). 

Ramsey County Attorney. 

Facts 

Upon certain parcels of land in your county the taxes have been delin
quent for a number of yea rs . Notice of expiration of time for r edemption 
has been served, and the time for redemption is about to expire. "Upon t hese 
parcels there is r a i1road trackage, the railroad company having an easement 
for 99 years ." The tax records did not note this easement or except it from 
the description; nor was the easement noted in the delinquent tax lis t upon 
which judgment was taken by default. The notice of expiration was served 
upon the railroad company as an occupant. I t is unlikely that redemption 
will be made. I shall nssume for the purposes of this opinion that the rights 
of the railroad company in the land in question are correcUy described by 
you as an easement; that is, the right to use the surface of a strip of land 
across the land in question for the purpose of rai1road tracks and Jlailroad 
traffic, and that at the time of the assessment and before and since that time 
this strip of land has been continuously used by the Minnesota Transfer 
Railway Company for railroad purposes. I shall not discuss the rights of 
the railroad company in any other light. I shall not go into any questions 
which are suggested and might be discussed in answering your inquiry. I 
prefer to dispose of it under the provis ions of the gross earnings tax law 
applicable t o railroad companies. The railroad's r ight of way is an easement 
in gross and is so treated herein. This opinion should not be construed as 
applying to easements not enjoyed by railroad companies. 
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Discussion 

The s tatute (Mason's Minnesota Statutes of 1927, Section 2246) provides 
that "Ever y rui ll'oad company ownillg' or operating any line of railroad 
situated with in or partly withi n this s tate s hall ••• pay into the treasur y 
of the state, in lieu of all tnxes, upon all property within the sta te owned 
or operated for railroad purposes, by s uch company, including the equip
ment, appurtenances, appendages and franchises thereof, a sum of money 
equal to five per cen t of the g ross ear nings derived from the operation of 
such line of ra ilway within this state." 

The g ross earnings tax is a tax on proper ty. and by paying it the r a il
road company has paid all of the taxes that might be assessed against the 
rights it has in the land in question under its easemcnt. 

Under this statute, the right t o use the surface of t he strip of land across 
the taxed property so occupied and operated for railroad purposes is cxempt 
from taxation on un ad valorem bas is during the period that it mny be so 
used and operated. It wns not taxable, and t he railroad company's right to 
the use, occupation or operation of this strip of land for r a ilroad purposes 
cannot be acquired under the tax judgment and in the tax forfeiture pro
ceedings. 

This holding is not contrary t o State v. Pequot Rural Telephone Co., 
188 Minn. 520. That was a case wher e an entire property was occupied for 
two different purposes, the same area being occupicd f or both purposes. The 
ques tion was whether the proper ty, for tax purposes, could be divided on the 
basis of the proportionate use of the enti re property for the two different 
uses. But here is a case of dividing the property upon the basis of area; 
t he right to use the surface of a part of this nrea is exempt because it is 
devoted exclusively to r a ilroad purposes. The tax forfeiture proceedings 
are void as against the railroad company's right to use the surface of this 
strip of land so used and occupied. 

The case is more like Campbell v . Barry, 152 Minn. 13, 187 N . W. 967. 
]n t hat case it appears that in t he tax proceedings relat ive to a certain forty, 
the words, "less 1\1. & I. R. of \Vay" follow the description in t he assessment 
roll, but in the de linquent li st, the tax judg ment, t he certi ficate of sale, the 
notice of expiration of redemption, and in the tax deed, the description was 
s imply "SE tA of NE ~ ," without any exception or reservation. The trial 
court held that the holder of t he tax tit1e acquired good title to the land 
except for the r a ilroad right of way and a certain miner al r eservation. This 
was affirmed by the Supreme Court. The tnx title holder acquired title sub
ject to the easement of t he right of way of the r a ilroad company. This case 
is in all r espects similar to the case propounded by you with this difference: 
In t he case cited, the tax list noted the exception of the right of way 
although that exception was omitted in the delinquent list in subsequent 
proceed ings. In your case the description on the tax books does not except 
or take out the right of way. However, as the state could not t ax the right 
of the railroad company to use the surface of the land covered by its right 
of way, I think it would be implied that the tax was levied against all the 
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interest which the state was empowered to tax, and that the right to operate 
over the surface of t he a rea used by the r ailroad company for railroad 
purposes is exempt. 

State v. Fawkes, 210 Minn. 587, is not inimical to the views herein 
expressed. In that case the court points out that as to express companies 
the s ta tute docs not in any way make the gross earnings tax paid by the 
express compan ies in lieu of all other taxes upon property "operated." as 
distinguished from that uowned" by the express companies. In that respect 
it differ s from the railroad gross earnings tax law. The court quite clearly 
intimated that if the g ross earnings tax law applicable to express companies 
had r ead the samc as it docs with r eference to railroad compnnies, the r esult 
would have been different. 

Questions and Answers 

1. Is the judgment valid? 

Answer: Yes, the judgment is valid against the interest of the fee 
owners in the la nd subject to the ra ilroad easement. The judgment does 
not affect nor is it enforcible a gainst the railroad company's rights of occu
pancy for , a nd operation of the strip of la nd in question for, railroad pur
poses. 

2. Is the forfeiture valid? 

Answer : Yes, as against t he interest of the fee owners, but it is not 
valid against the l'ight of the railroad company to usc the surface of the land 
occupied and opc1'8ted by the railroad company for railroad purposes ; i.e., 
against its easement. Upon the t ermination of the easement, by lapse of 
time or otherwise, the surface rights to the strip of land will r evert to 
whoever is then the owner of the f ee. 

3. Should t he auditor's certificate under Section F , Chapter 278, Laws 
1935 (Mason's Supplement 1940, 2164-1 2-F), reci te the description of the 
property as entcred in the judgment or should it include the words Usubject 
to railroad easement"? 

Answer: The auditor's certificate should include the words, " subject to 
right of way easement of the Minnesota Transfer Railway Company," or 
other equivalent language. 

4. May the words Usubject t o ra ilroad casement" be legally added into 
the description at this time in the auditor's certificate of forfeiture? 

Answer: In th is question I unders tand that you refer to the same 
certificate mentioned in question 3, and the answer IS yes, as above. 

5. If the forfeiture is valid on the property as described in the judg
ment, how shall the land be sold by the land commissioner in view of the 
railroad eascmcnt whieh is of record? 

Answer: The tax commissioner should sell the land subject to the ease
ment. Should the raiil'oad company cease to own its easement, either by 
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lapse of time or otherwise, whoever then owned the fee as a result of the 
tax forfeiture proceedings would own the surface of the land theretofore 
occupied by and subject to the easement. 

6. Should the auditor insert upon the tax records railroad easements 
as indicated above, "subject to railway easements"? 

Answer: Hereafter land which is crossed by the right of way of a rail
road company should be described as, "subject to the right of way of the 

.. .... Railroad Company." 

7. What would be the effect in the event a forfeiture is valid in so far 
as the ti es , rails, etc ., of the railroad arc concerned? 

Answer: It is not necessary to answer this question inasmuch as the 
answers already given di spose of it. 

June 16, 1942. 

305 

RALPH A. STONE, 
Special Assistant Attorney General. 

216-1 

Second judgment for delinquent taxes-Invalid-Under facts stated-L 35, 
C 278. 

Kanabec County Attorney. 

Facts 

A certain party owned the Northeast Quarter (NEt", ) of Section Twenty
seven (27) in the Township of Blank. On May I , 1932, the assessor assessed 
this property as the Northeast Quarter. It became delinquent for taxes in 
the year 1932; the sale was held May 14, 1934, and i t was bid in for the state 
and judgment was entered against the Northeast Quarter (NElA.) of Section 
Twenty-seven (27). 

On May I, 1934, the assessor assessed this property as the East Half 
. of the Northeast Quarter (E lh of NE%.) and the West Half of the Northeast 
Quarter (WIh of NE %-) of Section Twenty-seven (27) and these descrip
t ions were taxed as two separate tracts . 

The taxes for 1934 became delinquent and were bid in for the state at 
the sale held May 11, 1936, and a new judgment was entered for the year of 
1934 on the separate tracts. 

Question 

Is it poss ible to serve notice on the judgments for the year 1934, pursu
ant to Chapter 278, Laws of 1935, and disregard serving notice on the judg .. 
ment entered for the year of 1932? 
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Answer 

The answer to your question is in the negative as the judgment obtained 
on the 1934 taxes is in our opinion invalid. We enclose herewith a copy of 
an opinion to County Attorney Grannis of Dakota County under date of 
May 10, 1941, in which t his question is fully discussed. 

As to the rights of the parties arising from the differences in descrip
tion to which you r ef er, we suggest that you r ead the case of State v. Aitkin 
County Farm Land Company, 204 Minn. 495, in which you will find a full 
discussion of the question here involved. 

October 28, 1941. 

306 

GEO. B. SJOSELlUS, 
Special Assistant Attorney General. 

412-A-10 

Tax list-Forfeiture proceedings void for indefiniteness of desc:ription- M27 
§ 1985; L 39, C 312; L 41, C 441; (MS41 §§ 273.02, 279.33, 279.34) . 

Roseau County Attorney. 

Facls 

In this county we have several small tracts of land lying within or near 
some of our villages a nd which are described by metes and bounds making 
such descriptions in most cases rather lengthy. F or taxation purposes, these 
tracts have been list ed and described in the auditor's office, in order to shorten 
up the description in a typical manner, as follows : 

Year Delinquent 
1929 

Name of Owner 
Mamie F. Anderson 

Description 
Pt. NW\4 of SE\4, 

2 acres Sec. 36, 
T.162, R. 35 

Notice was served on the above pursuant to Chapter 278, Laws 1935, and 
according to the records in the county auditor's office, it was forfeited to the 
State of Minnesota on October 6th, 1936. 

You then give the metes and bounds descriptions of the property 
involved. 

Question 

1. Whether this tra ct of land has legally f orfeited to the state. 

2. If legal forfeiture has not taken place, how may the situation be 
remedied? 

Answer 

The court in National Bond & Security Company v. Board of County 
Commissioners, 91 Minn. 63, 68, said: 
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"The rule is that a description of land in a tax judgment must be 
so definite that by r ead ing it the court can determine what land the 
judgment is agains t, and, if the description is not thus definite, it is 
inherently and fatally defective, a nd cannot be helped out by ex trins ic 
evidence. But any description which distinctly points out the land in 
such a way as to leave no room f or m istake as to what proper t y is 
intended is sufficient, and evidence of extrins ic facts is admissible to 
apply the description and identify the land." 

In Bidwell v. Coleman, 11 Minn. 45 (78), the court held that a descrip
tion in a delinquent tax sale notice of a parcel of land as "two-thirds of 
block four, in Bass' out-lots· •• is not a descr iption of a ny particular 
piece of land· ••. The sale was, therefore, void •• • . " 

It is our conclusion that the description submitted by you is not suffi
ciently definite to meet the requirements of the rule stated above and that 
the forfeiture proceedings as to this parcel of property Bre therefore void. 

It is our suggestion that t he auditor should make a petition under Laws 
1939, Chapter 312 (Mason's Supplement 1940, Section 2164-12 a and b) , as 
amended by Laws 1941, Chapter 441, f or the cancellation of the certificate 
of forfeit ure. 

It is not clear from your letter (1) whether the metes and bounds 
descriptions which you give are the descriptions which are upon the a ssess
ment books but that these descriptions were not used in the delinquent tax 
list because of their length, or (2 ) whether the metes and bounds descrip
tions are the legal descriptions of the proper ty according to the conveyances, 
but that such legal descriptions have not been used in any of the tax pro
ceedings or r ecords beginning with the assessment books. Assuming that 
situation (1) is correct, then the effect of t he conclus ion to which we have 
come is that the property here in ques tion, though properly assessed, has 
never been legally included in the d elinquent tax list. The auditor should 
include such property in the deJinquent tux list which will be publis hed in 
1942 for the purpose of taking a new judgment for the tuxes of the year 
1929. On the other hand, if the circumstances s tated in (2) are correct, then 
the entire tax proceedings are invalid . In t hat case t he correct metes and 
bounds description of each parcel should be placed upon all of the tax records 
from the assessment books to and including a ll books of r ecord in the county 
auditor's office, and the property should then be assessed and taxes levied 
for the proper years as in the case of omitted taxes. The omitted taxes for 
such years would then be payable without any penalty in the manner of 
current taxes during 1942. If they become delinquent they should be placed 
in the delinquent tax list which will be published in F ebruary, 1943, and a 
new judg ment thus obtained for the taxes of such years. The omitted taxes 
should be placed upon t he auditor's books in accordance with Mason's Minne
sota Statutes of 1927, Section 1985. 

May 10, 1941. 

GEO. B. SJOSELIUS, 
Special Assistant Attorney General. 

412·A-13 
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EXEMPTION 

307 
Homestead-Soldier-Laws 1941, Chapter 438, s ubdivis ion 2, provides for 
continued exemption by soldier upon compliance with its provisions-M40 § 

1993; L 41, C 438; (MS41 § 273.13). 
Clay County Attorney. 

Facts 

The owner of certain real property was called into military service. At 
the time of his call, he resided in and owned a piece of platted property and 
obtained his homestead exemption under Mason's Minnesota Statutes 1927, 
Volume 3, Section 1993. After his ca ll to the service, he is a llowing his 
mother to occupy the premises. 

Question 

Whether the soldier in question can still claim his homestead exemption 
when he is away from the home and not occupying it? 

Answer 

The answer is in the affirmative if and when the soldier complies with 
the requirementB of Laws 1941, Chapter 438, subdivis ion 2. 

May 23, 1942. 

308 

GEO. B. SJOSELIUS, 
Assistant Attorney General. 

232-<1 

Religious and educational ins titutions - Lot used for parking purposes 
Minn. Const., Art. IX, Sec. 1. 

Ramsey County Attorney. 

Questions 

(1) Whether a lot adjoining, or across the str eet from, a church, the 
lot being used exclusively for parking purposes for members of the church 
who desire to attend worship, is exempt from taxation; 

(2) Whether property used as a playground, situated across the street 
from a non-public school, is exempt from taxation. 

Answers 

Under the provisions of Article IX, Section 1 of the Minnesota Constitu
tion, "academies, colleges, universities, and all seminaries of learning, all 
churches, church property and houses of worship," are exempt from taxation. 
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The exempt!on of church property was construed in State v. Church of Incar
nation, 168 Minn. 48; State v. Union Congr egational Church, 173 Minn. 40. 
By these cases it is settled thut in determining whether property is exempt. 
the test is its use, and its relation t~ t he purposes and activities of the church 
organization. If the property is not used for any purpose connected with or 

. related to the church as a r eligious organization, it is not exempt; but if its 
use is related to or connected with the religious activities of the organization, 
it is exempt. 

In accordance with this rule, opinions have been rendered by the Attor
ney General, exempting a residence furnished to a church janitor located 
several blocks from the church, opinion of December 31, 1938; likewise, an 
assembly hall maintained by a church on a parcel of land not adjoining or 
connected with the church, opinion of December 27, 1933. 

The exemption of educational ins titutions is discussed in State v. Carle
ton College, 164 Minn. 280. It was there held that real estate owned by an 
educational institution devoted to and r easonably necessary for the accom
plishment of educational purposes is exempt from taxation. In accordance 
with this rule the Attorney General held, in an opinion dated January la, 
1924, that farm land occupied some distance from the institution, used in 
part for an athletic field and in part to provide food for the institution, was 
exempt. 

In State v. Union Congregational Church, supra, it was pointed out that 
with -respect to educational institutions, all property "reasonably necessary 
for and primarily used and devoted to the proper purposes of the institution 
and so situated with reference to the main buildings or activities of the 
institution as to be reasonably suitable for such purposes, is exempt from 
taxation." 

Assuming, therefore, that on the particular facts of each case, the use 
of the property. and its r elation to the religious or educational institution, 
is within the rules above stated, the property is exempt. Property used 
exclusively for parking purposes by members of the congregation attending 
worship, and property used for playground purposes by a non-public school, 
would appear to be within the definitions of exempt property laid down by 
the Constitution and by the courts, notwithstanding the fact that the par
ticular property may be across the s treet from the religious or educational 
institution. 

April 8, 1942. 

P. F. SHERMAN, 
Assistant Attorney General. 

414·D·6 
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FORFEITED LANDS 

309 
Assessments - For repair of drai nage ditches - Upon facts stated, assess

ments were erroneously s prcad- L 35, C 386; L 41 , C 394. 

Lyon County Attorney. 

Facts 

Certain lands hnve been forfe ited t o the sta te for taxes . They have s ince 

been sold to priva te purchasers under Laws 1935, Cha pler 386, as amended. 

After the forfe iture of the land to the slate and in some ins tances after the 

sale to the private 'Purchaser , it was discover ed that assessments for re pairs 

and main tenance pe rformed u pon the hmd before they were forfeited had not 

been assessed against such lnnds. The auditor thereupon spread such assess

m ents upon his books. 

Ques tions 

1. Wer e such assessments prope rl y s prc11d upon his records by the 
auditor? 

2. What action should now be taken r e lative ther eto? 

A nswer 

The forfe iture of the land to the s tute for the non · pnyment of taxes and 
assessments levied against it w iped out all liability of s uch la nd for any 
repairs or maintena nce of di tches performed before the lands were forfe ited . 
This is true if the nssessments had alread y been spread upon the books of 
the county a uditor or if they had not as yet been s pread upon his books. 
If the a ssessments had already been enter ed , the auditor was r equired to 
cancel them by Laws 1935, Chapte r 386, Section 7. If they had not been 
entered he had no authority to make an entry aga inst the property of the 
State of Minnesot a. 

This answer s your first ques t ion. 

If the auditor has actually s pread upon his records any assessments 
under the circums ta nces given by you, it was done by him in error and it 
is hi s duty to correct hi s error by making the proper entry upon his r ecords 
to show that such entry was made in error and ther efor e cancelled. 

If the land has been sold to a private purchaser, there is nothing that 
can be done about the collection of t he amounts expended for such r epairs 
and maintenance work. If the land is sti ll held by the s tate, the legislature 
could pass an act authorizing the payment of such amounts out of the 
proceeds of t he sale of the land when it shall be sold. 

It appears that Laws 1941, Chapter 394, does not in the amendment 
therein made include assessments for drainage ditches. We have made a 
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note to call t his to the attention of the legislature at the next session so that 
if it deems it proper the law may be amended so as to put assessments for 
drainage ditches upon t he same basis as assessments for local improvements 
within municipalities. 

May 26, 1942. 

310 

GEO. B. SJOSELIUS, 
Assistant Attorney General. 

425-C-3 

Assessments-Special-Local improvements-Liability of tax-forfeited lands 
-Method of submitting amount of assessments to county board- L 41, 
C 394; L 41, C 511. 

Minneapolis City Attorney. 

Questions 

1. If a parcel of land was forfeited t o the State of Minnesota prior to 
the passage of Laws 1941, Chapter 394, and, subsequent thereto and before 
the passage of the act, the municipality in which it is located made a public 
improvement for which the property could have been assessed if the same 
had been privately owned, can the amount of such assessment be certified 
to the County Board by the City Clerk, a nd may the County Board include 
in the sale value a portion t hereof in the same manner as if such improve
ment had been made subsequent to the passage of this act? 

2. Under the charter of the City of Minneap'olis, assessments may be 
made before or after the improvement. If a ny such improvement was made 
prior to the passage of this act and the assessment roll adopted after the 
passage of the act, may the city and county officials proceed under t he pro
visions of this act by add ing the appropriate amount to the sale value? 

3. What are the mechanics involved in submitting to the County A udi
tor the amount of assessments against tax-forfeited lands? 

Answers 

Before passing upon the questions which you have submitted, it is neces
sary to determine the effect of Laws 1941, Chapter 611, which amends 
Mason's Supplement 1940, Section 2139-15, which is the same section 
amended by Chapter 394. 

Laws 1941 , Chapter 492, Section 33, lays down the following rule of 
statutory construction: 

UWhen two or more amendments to t he same provision of law are 
enacted at the same or different sess ions, one amendment overlooking 
and making no reference to the other or others, the amendments shaH 
be construed t ogether, if possible, and effect be g iven to each. If the 
amendments be irreconcilable, the latest in date of final enactment shall 
prevail." 
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There is nothing in the amendment contained in Chapter 394 which 
conflicts with any of the provisions cdntained in Chapter 511. Applying the 
above rule of construction, t herefore, it is our opinion that full effect must 
be given to the amendments contained in both Chapter s 394 and 611. 

Chapter 394 is equally applicable to lands which were forfeited to the 
s tate prior to its enactment and to lands which may ha ve been forfeited to 
t he state s ince its enactment, provided t hat t he land has not been sold by 
the state. It provides f or the cer t ification of the amount of the improvement 
"immedia t ely upon the determina tion of the assessments for s uch improve
ment." The act applies to improvements which may have been made either 
before or after its passage, provided that the "determination of the assess
ments for such improvement" has not been made. This answers your first 
question. 

For the reasons sta ted in answering your first question, it is our opinion 
that if the land in question had been f orfeited to the state for nonpayment 
of taxes at the time of the passage of Chapter 394 and thereafter a n improve
ment has been made, the cost of which was assessed against the property 
benefited, the city clerk may certify to t he county auditor the amount that 
would have been assessed against such land if it had been subject to assess
ment even though the improvement was made prior to the passage of 
Chapter 394, provided that the assessment rol1 was not adopted until after 
t he effective date of said Chapter 394. This answers your second question. 

Answering your third question, it is our opinion that the following is 
the proper procedur e to be followed to enable the county board to take into 
consideration t he amount which would have been assessed against such tax
forfeited land for local improvements if it had been subject to assessment. 
The city council should adopt an assessment roll which should include a 
determination of the total amount that would have been assessed against 
each parcel of tax-forfeited land for such improvement if such parcels of 
land had been subject to a ssessment. Upon the adoption of this assessment 
roll, the city clerk should make an abstract showing the description of each 
parcel of land forfeited t o the sta te for nonpayment of taxes and the total 
amount that would have been assessed against such parcel of land if it had 
been subject to assessment. This abstract should then be certified by the 
city clerk to the county auditor . Upon receipt of this certification from the 
city clerk, the county auditor, as clerk of the county board, should submit 
the same to the county board. The latter should then review the appraised 
value which had been fixed for each parcel of land contained in said abstract 
and include in such reappraisal such amount, if any, as a separate item a s 
it sha ll determine the value of such parcel was enhanced by such improve
ment. If the property should thereafter be sold by t he county auditor , the 
amount so determined shall be first apportioned to the municipal subdivision 
entitled thereto in accordance with the provisions of Mason's Supplement 
1940, Section 2139-22, Paragraph (a), a s amended by Chapte r 394, Section 2. 

October 8, 1941. 

GEO. B. SJOSELlUS, 
Special Assistant Attorney General. 

425-C-15 
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311 
Certificates-Forfeiture-Methods of invalidating or cancelling certificates 

discussed-L 39, C 312; L 39, C 341 ; L 41, C 441; (MS41 §§ 279.33,279.34, 
284.07 to 284.26). 

Lac qui Parle County Attorney. 

Facts 

W e have a number of cases in this county in which proper ty forfeited 
to the s tate has been sold to purchaser s, it later having developed that the 
proceedings were jurisdictionally defective by reason of the failure of the 
county auditor to file a certified copy of t he resolution of the county board 
designating the official newspaper with the c1erk of court. 

In a number of these cases t he amount involved is less than $200.00, and 
it would be expensive f or the purchaser to bring a proper action in district 
court (under Laws 1939, Chapter 341), knowing that in the final analysis 
the former owner would prevail. The result would be t hat the purchaser 
would only recover the amount paid by him to the county a nd he would then 
be out the cost of maintaining his action and probably be requi red in addition 
to pay the defendant's costs. 

Ques tion 

Whether the procedure prescribed by Chapter 341 is exclusive, and if 
not what steps can be taken by the parties to dispose of the matter amicably. 

Answer 

In approaching this ques tion we must bear in mind that the owner could 
not have his action to set aside the certificate of forfeiture entertained by 
the court unless before filing his complaint or his answer, if he were contest
ing an action adver sely brought, he had deposited with the clerk of cour t 
"a sum equal to the a mount of the taxes and special assessments, with inter
est , penalties , and costs thereon, accrued agai nst the land at the time of 
forfeit ure, together with interest at the rate of four per cent per annum on 
said sum from the da te of forfeiture to the date of filing t he complaint or 
answer." Laws 1939, Chapter 341, Section 4. The purpose of this provision 
was to insure the payment of t he taxes by the person claiming the forfeiture 
to be defec tive. The procedure in Chapter 341 is exclusive and unless the 
foregoing condition has been complied with the owner cannot attack the 
validity of the forfeiture proceedings. 

We shall now consider the use of Laws 1939, Chapter 312', as amended 
by Laws 1941, Chapter 441, a ut horizing cancelIation of erroneous certificat es 
of tax-forfeit ure upon application of the form er owner or his representative. 
Assuming that the property in question has been sold by the state, afte r 
forfeiture, the purchaser has certain vested rights which cannot be impaired 
by proceedings under Chapter 312 as amended. The s tate has given him a 
deed, based upon the forfeiture, and he is entitled to his day in court before 
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the foundation of his t itle can be nullified. Chapler 312 makes no provision 
for notice to the purchaser in case of an application for cancellation by the 
form er owner . Furthermore, a cancellation proceeding under Chapter 312 
is not a judicial proceeding, hence could not avn il t o determine a controversy 
involving private rights. Accordingly it is our opinion that the procedure 
(or cancellation of forfeilure under Chapler 3 12 should not be used in any 
case where the land has been sold by the state unless the interes t of the 
purchaser has first been disposed of e ither by judicial action or voluntary 
settlement. 

If it clearly appears in a case like the one here in question that t he 
forfeiture proceedings are invulid. and the purchaser is willing to consent 
to cancellation ther eof, the way will be clea r for proceeding under Chapter 
312 without previous court action. In such case, the purchnser could fi le a 
claim with the county board for a r efund of the money which he has paid. 
The county board could a llow the claim, to be paid from the f orfeited tax 
sale fund upon completion of the cancellation. 

We ag ree with you that the tax-forfeiture proceedings in the case which 
you submit were jurisdict ionally defective. Foster v. Berg, 123 Minn. 208. 
The rights of the purchaser having in that manner been provided for, can
cellation proceedings under Chapter 312 a s a mended could be had a s in 
other cases. 

If, however, the amount claimed by the purchaser should be more than 
the amount which he has paid in because of improvements made or other 
reasons, the procedure under Cha pter 312 as amended could not be used. 
I t would require judicial action under Laws 1939, Chapter 341, to adequately 
protect the rights of a ll parties concenled. 

June 5, 1941. 

312 

GEO. B. SJOSELIUS, 
Special Ass is tant Attorney General. 

409-A-l 

Contract for deed-Coun ty may not assign to third person. 
Swift County Attorney. 

Question 

Whether the County Boal'd has the rig ht to a ss i}{11 its inte l'est in the 
contracts for deed which they have g iven to purchasers of lands at tax 
forfeiture sales providing the purchaser of the contract from the county will 
pay all amounts due thereon. 

Answer 

I find no authority in the statutes which would permit the county to 
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assign a contract for deed on tax forfeited lands to a third person, upon 
payment by such third person of the amounts remaining unpaid on the 
contract. 

May 29, 1942. 

313 

RALPH A. STONE, 
Special Assistant Attorney General. 

41O-B 

Conveyance-A tract of tax-forfeited land sold pursuant to Laws 1935, Chap
ter 386, as amended (Mason's 1940 Supplement, Section 2139·15, as 
amended), can only be conveyed as onc tract upon compliance with all 
the terms of the cont ract of purchase- L 35, C 386; M40 § 2139-15. 

Renville County Attorney. 

Facts 

Over a year ago certain r eal estate which had been theretofore forfeited 
to the State of Minnesota under tax forfeiture proceedings and described 
as the W 1h of the NW %' and NWtA of the SW'A. of Section 18 was sold to 
a certain person pursuant to Laws 1935, Chapter 386, as amended. Before 
the sale the land was appraised as one tract and was c1nssified as agricul
tural land and sold as such. The purchaser paid 20 per cent down and is 
paying the balance in ten annual installments. He is not now and never has 
been in default under the terms of his contract. Since he bought this land, 
the purchaser has sold 40 acres described as the NW 1,4 of the SW %. t o 
another person. The la tter is now in a pos ition to pay in full the purchase 
price of the 40 acres which he is buying from the purchaser. He has tendered 
the money to the county auditor and asked for a deed from the state. 

Question 

Whether this tract of land can be split up so that the county auditor can 
accept the money now tendered and have a deed issued directly to the person 
who has bought the 40 acres from the purchaser of the state. 

Answer 

You state that you have advised the county nuditor that you knew of 
no law whereby the land could be split up and money accepted and the deed 
issued a s requested. 

We agree with the conclus ion which you have reached. There is no 
statutory authority for the issuance of a deed to a tract of tax-forfeited 
land which has been sold by the state to a purchaser un t il the entire amount 
payable under the contract with the state has been paid. 

Dece mber 12, 1942, 

GEO. B. SJOSELlUS, 
Assis tant Attorney Genera l. 

426-C 
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314 
Easements-For e lectr ic lines, roads, and other purposes-Powers of county 

boards - Powers of commissioner of conservation - M40 §§ 2139-15, 
2139-18; L 41, C 146; (MS41 §§ 84.416, 282.01, 282.04). 

Bel trami County Attorney. 

Question 

As to the au thority of the county board to grant easements or permits 
for electric power lines over tax-forfeited lands. 

Answe r 

An opinion r endered April 13, 1938, held that the Minnesota Tax Com
miss ion had no authority under t hen ex is ting laws to grant to a county an 
easement fOl' hig hway purposes over tax-forfe ited land. This opinion was 
r eviewed and adher ed to by opinion of June la, 1940, holding that t he com
miss ioner of taxation (to whom the powers of the form er tax commiss ion 
had been trans fe rred by Laws 1939, Chapter 431) had no power to g rant an 
easement fo r any purpose, the pa r t icula r question be ing with r espect to an 
electric power line . There can be no doubt as to the correctness of these 
opinions , limited as t hey a r e to t he power s of the commiss ion of taxation 
unde r the statutes in force when t hey w er e r e ndered. 

Opinion of May 3 1, 1939, holds that t he county board may grant to a 
city an ca sement for an all ey over taxwforfe ited land, under the provis ions 
of Mas on's Supplement 1938, Section 2139-15, a s amended by Laws 1939, 
Chapter 328, Section I , subdivis ion (a) , which authorizes the sale of tax
f orfe ited lands to governmental subdivi sions for public purposes at not less 
than their appraised va lue. This provis ion, however, applies onl y to sa les 
to public governmental units . It does not authorize the granting of a n ease
ment for a ny purpose to a priva te corpora tion or individual. (Laws 1941, 
Chapter 511, a mended thi s section by inserting furth er provis ions r elat ing 
to use of tuxwforfeited land for public purposes, but these are not pertinent 
to the present question.) 

The May 3 1, 1939, opinion a lso calls atten t ion to the provisions of subw 
divi sion (c) of t he sa llle section, under which the county board may subdivide 
a tract of tax-forfeited land when deemed advantageous f or the purposes of 
sa le. Under this provision t he county board might split off a s trip of land 
r equired for an easement and order it sold separately. H owever, in order to 
warrant such action it must appear that the result will be advan tageous to 
the sale of the land· for the benefi t of the forfe ited tax sale fund . Practically 
this means that the s trip which is separated mus t be a pprnised for the 
purpose of sale at a value which , together w ith the appraised value of the 
remainder , will bring mor e for the fund than if the tract were sold in its 
original condition . 

In the case of a sale of rig ht of way for a public road, s treet, or all ey. 
the value of the r e mainder may be enhanced by the additional means of 
access provided, a nd such increase in value . if any, may be taken into c9n-
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sideration in fixing the a ppra ised value of t he right of wa y and the r emainder 
of the tract. However , it would be somewhat difficult to make a ny such 
allowance in the case of a strip of land sold to a private individual or corpo
ration for an electric line or other purpose. Perhaps the proximity of an 
electric line, if it could be tapped for local use, might benefit the adjacent 
property to some ex tent, but under present laws there is no wa y whereby 
the future use of the proper ty for t he contemplated purpose could be assured. 
The county board has no authority to impose any r estrictions as t o use upon 
tax-forfeited land sold to private individua ls or corporat ions, except the 
mineral r eservations in favor of the state which are required by law. 

Applica tion of the splitting-off method to t he granting of an easement 
to a pr ivate individunl or corporat ion is complicnt ed by t he requirement of 
Section 2139-15 that before any tax-forfeited land may be sold t o a private 
individual or corporation, it must be offer ed at public sale at not less than 
the appraised value, which is not required in case of sale to a governmental 
subdivision. H ence, if some one should outbid the interest ed utility company 
at the public sale of t he str ip of land desired for an electric line, the project 
would be blocked unless the successful bidder was willing to grant the 
company an easement. 

Except as hereinbefore ment ioned, exis ting laws contain no provisions 
aut horizing the county board t o grant easements or permits over tax
forfeited lands. It mus t be borne in mind that t he county board is acting 
mer ely as the agency of the state as trustee for the tax ing districts in deal
ing wit h ta x-forfeited lands, and that it has no power to dispose of such 
lands or any interest ther ein except as authorized by law. 

Mason's Supplement 1940, Section 2139-18, as amended by Laws 1941, 
Chapter 355, au thorizes the county audi tor , by direction of the county board, 
to lease t ax-forfeited lands. However , such leases can be made only for 
limited terms, and are subject t o sale. The leasing of a strip of land for an 
electric line under these condit ions would hardly be satisfactor y to a utility 
company because of t he risk of having to remove the line if t he land should 
be sold or if the county board should refu se to renew the lease upon expira
tion. Furthermore, such leases must first be offered at public sale, r esulting 
in complications similar to those arising in connection with the sale of tax
forfeited lands, as hereinbefore pointed out. 

You r efer to Laws 1941 , Chapter 145, authorizing the commissioner of 
conservation to lease or grant easements or permits over uunsold school, 
university, internal improvement, swamp, tax-forfeited or other lands subject 
to sale by or jurisdiction or control of the st ate" for telephone, telegraph, 
and electric power or light lines. This act imposes no limitation on the length 
of time for which easements may be g ranted, bu t provides t hat t hey shall be 
subject to sale and leasing of the land and that they may be cancelled at any 
time by the commissioner of conservation upon three months wr it ten notice. 
Obviously such conditional easements would be r ather unsatisfactory except 
for electric lines of an inexpens ive and temporary character . 

There may be some question whether the legislature intended this act 
to apply to all tax-forfeited lands throughout the state, including those under 
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the control of the county boards, or only to such lands as may have been 
released from the trust in favor of the taxing districts and subjected to the 
exclusive control of the commissioner of conservation for state purposes, 
under Mason's Supplement 1940, Section 2139-t5, as amended by Laws 1941, 
Chapter 511. No opinion has been render ed by this office all that question 
up to date. 

August 21, 1941. 

315 

CHESTER S. WILSON, 
Deputy Attorney General. 

700-A-8 

Liens-Old age assistance--Inferior to tax liens and become extinguished on 
tax-rorreiture-L 39, C 316; M40 § 3199-26; (MS41 § 256.26). 

Itasca County Attorney. 

Ques tions 

Concerning the di s pos tiion of tax-forfe ited lands which were subject to 
old age assistance liens before forfeiture: 

1. What dispos ition must be made of these lands, and must they be sold 
subject t o the old age assistance lien? 

2. At what time do future old age assis tance payments cease to be 
liens on such lands ? 

Answers 

1. The answer to question one depends on whether or not the tax lien 
on which forfeiture is based is superior to the old age assistance lien created 
by Laws 1939, Chapter 315 (Mason's Supplement 1940, Section 3199-26), 
commonly known as the Old Age Lien Act. Under existing statutes aside 
from that act the lien for r eal estate taxes is superior to all other liens aris
ing under s tate law. The Old Age Lien Act clearly r ecognizes that supe
riority. It provides that the old age assistance lien shall take pt'iority over 
all other liens subsequently acquired, and then continues with the following 
qualification : 

II • •• except that s uch lien shall not take priority over the claims 
of children of the r ecipient for money actually expended by them in 
permanently improving the homestead of the recipient or in payment of 
t he taxes or encumbrances thereon." 

This pr oviso obviously applies to taxes paid after the attachment of the 
old age ass istance lien as well as before. I t could hardly have been the 
intention of the legislature to give claims for such taxes in the hands of 
children of r ecipients priority over old age assistance liens unless t he tax 
liens would have priority if still held by the state. The Old Age Lien Act 
a lso contains a provi Sion express ly subordinating cla ims fol' old age assist
ance to taxes as against the est ates of deceased recipients. 
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With respect to taxes t he pos ition of old age assistance liens is similar 
to that of state rural credit mortgages, t he lien of which hus been held by 
the Supreme Court to be infe r ior to that of taxes accruing on the mor tgaged 
lands while s till in private ownership. State Department of Rural Credi t v. 
County of Washington, 207 Minn. 530, 292 N. \V. 204. 

Hence, in my opin ion, the lien of all taxes levied on the property of a 
r ecipient of old age assistance while the property remains in private owner 
ship will be superior to any liens which may aCCl'ue f or old age assistance, 
whether before or after the imposition of t he tax liens, and upon the forfei
ture of t he property for delinquent taxes the old age assistance liens will be 
extinguished. Consequently t he dispos it ion of tax-forfeited lands is not 
affected in any way by old age assistance liens which may have accrued 
before forfeiture. It is the du ty of the county auditor and other officials 
concerned with such lands to proceed therewith as if the old age ass ista nce 
liens had never arisen. 

Of course it is possible that in case of r epurchase of such property by 
the recipient of old age assistance who formerl y owned it, or by anyone 
claiming under him, the hen for such assistance might be revived. However, 
that would not affect the dispos ition of t he tax-forfeited land by the authori
t ies in charge t hereof . 

It should be noted that until lands begin to forfeit in 1946 for taxes for 
1939, a ll tax-f orfeitur es will be based on taxes levied bef ore the passage of 
the Old Age Lien Act, April 20, 1939, and that t he Hens for such taxes will 
be prior in point of time to any old age assistul1ce liens that may accrue in 
the meantime. However , as befor e stated, under present laws tax liens ar e 
superior r egardless of priority in time with respect to old age ass istance 
liens. 

The question of priority between old age ass istance liens and other liens 
is not affected by the poss ible interest of t he federal government in r e im
bursement for old age assistance payments which may be r ecovered, men
tioned in your letter . The old age ass istance lien res ts entirely upon the 
state statute. The f ederal law merely r equires adjus tment with the federal 
government according to its contribut ions in case the sta te actually r ecover s 
any money on account of old age assistance payments. F ederal Social Secu
rity Act of August 4, ] 935, Chapter 531, Title I, Section 3, as amended by 
act of August 10, 1939, Chapter 666, Title I, Section 102 (U.S.C.A., Title 42, 
Section 303). 

2. What has already been said answers question two, as to when old 
age assistance paymcnts cease to be liens. 

Such liens are extinguished upon forfeiture of t he property for delin
quent taxes, subject to possible r evival in case of repurchase of the property 
by the former owner or someone claiming undcr him. 

CHESTER S. WILSON, 
Deputy Attorney General. 

October 7, 1941. 425-C-13 
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316 
Local improvements after forfeiture - Mason's S upplement 1940. Section 

2139·15; Laws 1941. Cha pters 394 and 511, construed and effect given 
to both-M40 § 2139-15; L 41, C 394; L 41, C 511; (MS41 §§ 282.01, 
282.08). 

Ramsey Coun ty Attorney. 

Facts 

You direct our attention to Mason's Supplement 1940, Section 2139-15, 
and to the fact that this section was amended by Laws 1941, Chapters 394 
and 511. You further refer to t he amendment contained in Chapter 394 
relating to local special improvements which H111cndment is not to be found 
in Chapter 511, which was the law last enacted. 

Questiun 

What effect is to be given to the provisions contained in Chapters 394 
and 511. 

Answer 

Mason's Supplement 1940, Section 2139-15, is a very broad section which 
establishes the procedure for the classificatioll, a ppraisa l, sa le and convey
ance of a ll tax-forfeited lands, except those "cmbruced wit hin any game 
preserve, created by and establis hed under authority of Laws 1929, Chapter 
358, or any like act, or embraced within any reforestation or flood control 
project created by and established under authority of Laws 1931 , Chapter 
407, or Laws 1933, Chapter 402, except lands in villages and cities· ••. " 
Mason's Supplement 1940, Section 2139-15, was originally Laws 1935, Chap
ter 386, Section 1, which was subsequently umcnded by Laws 1939, Chapter 
328, Section 1. It was amended twice in the 1941 session of the legislature 
as to various distinct provisions , which might well have been dealt with in 
separ ate sections . First, Section 2139-15, wus amended by Laws 1941, Chap
ter 394, by adding the following provision: 

"If any public improvement is made by a municipality afte r any 
parcel of land has been forfeited to the state for the non-payment of 
taxes and such improvement is assessed in whole or in part against the 
property benefited thereby, the clerk of such municipality sha ll certify 
to the county auditor immediately upon the determination of the assess
ments f or such improvement the total amount that would have been 
assessed against s uch parcel of land if it had been subject to assessment. 
The county board s hall dete,l"mine the amount, if any, by which the value 
of such parcel was enhanccd by s uch improvement and shall include such 
amount as a separate item in fixing the appraised vulue for the purposes 
of sale." 

Second, by Laws 1941, Chapter 51 1. This chaptcr contains a comprehensive 
revis ion of the provisions contained in Sect ion 2139- 15. It not only revises 
the old proviSions but also adds new features. Chapter 304 was approved 0 11 
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April 23. 1941. Chapter 611 was approved on April 28, 1941. The new pro
visions added to Section 2139-15 by Chapter 394 arc not to be found in the 
section as amended by Chapter 511 . 

The question therefore is, what e ffect, if any, would the enactment by 
Chapter 511 of the revised old language of Sec tion 2139-15 have upon the 
amendment contained in Chapter 394 ? 

The supreme court in the case of State v. AI"chibald, 43 Minn. 328, con
sidered the effect of the passage of two laws in the same sess ion dealing 
with the same subject-matter. On page 330 the court said: 

liTo justify a court in holding that an act is repealed by one subse
quently passed, it must appear thn t the Ja ter provision is cedainly and 
clearly in hostility to the former. If by any reasonable cons truction the 
two statutes can stand together, they must so stnnd. Ii harmony is 
impossible, and it is only in that event, the earlier enactment is r epealed." 

Let us apply, therefore, the rule laid down above and attempt to construe 
the two chapters as one act. We would have as a part of one of the provi
sions the language quoted above from Chapter 394 which provides a method 
whereby municipalities may be r eimbursed, at leas t in part, for the cost of 
public improvements made after a parcel of land has been forfeited to the 
state for the non-payment of taxes. The making of public improvements 
affecting parcels of land which have been forfeited to the state for non
payment of taxes has for years constituted a difllcult and vexatious problem 
for municipalities. Until the enactment of the language quoted above from 
Chapter 394 there wns no provision of law wher eby a municipaJity could 
obtain even a partial return of the cost of such improvements. The legis
lature in the 1941 session, r ecognizing this problem, enacted the amendment 
to Section 2139-15 quoted above from Chapter 394 in an effort to solve it. 

If we were to construe the action of the legislature in enacting Chapter 
611, the r evised old language of Section 2139-15, as constituting a r epeal of 
the amendment of Section 2139-15 as found in Chapter 394, we would have 
as a result the legis lature giving thorough cons ideration to an old problem 
and working out a solu tion of it and then immediately casting aside the 
results of its efforts by the omiss ion of this la ng uage from that found in 
Chapter 611. This result would follow not because of nny language in Chap
ter 611 directly indicating that the legis lature had changed its mind as to 
the provision which it had enacted relating to public improvements, but 
because of its omission of that language f rom Chapter 611. 

In the case of State v. Archibald, supra, on page 330 the court said: 

flOf course, r epeal by implication can be effected by inconsistent 
enactments at the same sess ion of t he legislature; but it has been said 
that statutes enacted at the sa me sess ion are to be construed to a certain 
extent as one act, and therefol"C in such a case there is a much stronger 
presumption against an intention to repeal which is not expressed than 
in case of statutes passed at different sessions; and in such cases there 
should be such an expos it ion as will give effect to what appears to be 
the main intent of the lawmaker." 



TAXATION 451 

Applying the rules laid down by the court to the matter before us , glvmg 
careful considera tion to the results which would follow from a construction 
holding that Chapter 511 had r epealed the provis ions quoted above relating 
to public improvements. the conclusion appears to us inescapable that such 
repeal wns not the intention of the legisla ture and that a r easonable con
struction permi ts t he provisions quoted above of Chapter 394, r elating to 
public improvements, and the provis ions of Chapter 511 to be r ead t ogether , 
giving full effect to both . 'Ve so hold. 

The answer to your question is that Section 2139-15 must be considered 
to be a s amended by Chapter 511 with the addition to paragraph (c) of the 
Janguage contained in Chapter 394, which rela tes to public improvements 
a ffec t ing tax-forfeited lands, and which we have quoted in full above. 

In arriving at our conclus ion on this ques tion we had in mind the case 
of State ex reI. Effer tz v. Schimeiphenig, 192 Minn. 55. F or the r easons 
stated above the rule laid down in this case has no application to the case 
before us. 

June 23, 1941. 

317 

GEO. B. SJOSELIUS, 
Special Assistapt Attorney General. 

425-C 

Mineral lands-Lease-County auditor under Laws 1941, Chapter 355, may 
not lease with right to pros pect or mine minerals-Subject to lease by 
Executive Council under M.M.S. 1927, Section 6403- M27 § 6403; L 41, 
C 355; (MS41 §§ 93.14, 282.04) . 

Koochiching County Attorney. 

Facts 

Chapter 355, Laws of 1941, amending Sect ion 2139-18, Mason's Minne
sota Supplement 1940, gives the County Board the right to lease tax
forfeited lands both conservat ion and non-conservation. Section 2139-24 
r eser ves a ll minerals. Under t his latter section an attorney general's opinion 
has been rendered on J une 1s t, 1937 (928-C-13), which states that the Execu
tive Council of the state has the rig ht to lease land for mineral purposes. 

Questions 

1. \Vhy does the E xecutive Council have anything to do wit h the han
dling of tax-forfeited land? 

2. What is to prevent a person who wants to pros pect for minerals 
from obta ining a general lease from the county board and then digging a 
hole or a well whereby minerals might be discovered? 
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Answers 

We have e:mmined the attorney general's OpinIOn of June 1, 1937, to 
which you refer. The statute Tclencd to therein as authorizing the Execu

tive Council to execute permits to )lrospect for iron orc and other orcs upon 
lands belonging to the stute is Mason's Minnesota Statutes of 1927, Section 
6403, et seq. The powers conferred upon the state auditor by t he section 

just quoted wel'e t l'ullsfCl'l'cd to the Executive Council by the Reorganization 
Act of 1925. See id. Section 53-3. The original act of the legis lature enact

ing these provis ions was Laws 1921, Chapter 412. The title of that act is : 

"An act providing for the issue of permits to prospect for iron ore 

and other orcs on lands belonging to the s tate, or in which the state 
has an interes t, excepting land s s ituate under the waters of any public 

lake 01' rive r , and lenses for the mining of such ore." 

The language used in the title is sufficiently broad to include iron ore 

in land acquired through tax forfeiture proceedings. 

Section 9 of the act, id. Section 6411, provides in part that " In case the 

land shall not belong to any class of land having a permanent fund, then all 

payments shall be credited to such fund as the legis lature shall by law 
direct." This is a recognition by the legis lature that there would be lands 

subject to the act other than those belonging to existing trust funds. The 
provis ions for lensing iron ore or other ores to which the state may have 
acquired title as trustee through tax-forf eiture proceedings as found in 

Section 6403 et seq. are complete, except that the legis lature has not directed 

to what fund the payments for iron ore shall he credited. Pending such 

direction the proceeds from the Icnses of iron ore or other ores held by the 
state as trustee for itself and the taxing subdivis ions should be deposited 

in the state treasury and held in trust until the legis lature directs the fund 
to which they are to be credited . 

We have examined Laws 194] , Chapter 355, which amends Mason's 
Supplement 1940, Section 2139-18, and provides for the leasing of tax

forfeited land subject to sale as therein provided. This section makes no 
mention of leas ing 11IIIinerai righ ts, a matter involving many complications. 

All such rights are express ly reserved by Section 2139-24. If the legislature 
had intended to authorize the county officials to lease such rights, it would 

have made explicit provision therefor. The absence of any such provis ion 
indicates that the legis lature thought best to leave that matter to the Exec
utive Council under the ex isting laws above cited, setting up special proce
dure for m ineral lea ses. We conclude that the leasing authority conferred 
on the county officials by Section 2139-18 pertains only to the surface of the 
land, and does not authorize any lease with ref erence tQ minerals or Qtqer 
things under the surfuce, 
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W ith reference to you r query as to what is to stop a lessee fro m digg ing 
a hole or drilling n well , it is ali I" opinion that a lessee under Section 2139-18, 
as amended by Chapter 355, hns no right to eithe r dig holes or drill wells in 
such manner as to cause any mate rial alteration of or damage to the land, 
whatever hi s purpose may be. His lCtisc merely entitles hi m to the li se of 
the surface. 

March 20, 1942. 

318 

GEO. B. SJOSELIUS, 
Assis tant At tor ney General. 

311-0-8 

Mine ra l- Reserva t ion not re ta ined by s tate in la nd r epurchased under L 39, 
C 283; M40 § 2176-47; (MS4 1 § 72. 17 ). 

St. Loui s County Atto r ney. 

Fact s 

A parcel of lund be lieved to conLai ll some iron orc was r epurchased ; 
that is, one· third interest of the land was repurchased by the owner under 
Section 2176-47, Mason's Supplement 1940 (Laws 1939, Chap ter 283), a nd 
said purchase was made under an installment purchase plan as authorized 
by the county board. The land was forfei ted to the state under Chapter 278, 
Laws 1935. 

Question 

Whether the r epurchase of the land by the owner is subject to a reser 
vation by the state of the mine l'als the rein . 

Answer 

In determin ing t he <Iues tion which you s ubmit, ther e are certain rules 
of statutory cons truction found in Laws 1941 , Chapter 492, which mus t be 
applied. 

"The object of a ll intc l'JJl'ehllion Hnd construction of laws is t.o 
ascer ta in and e ffectuate t he intention of the legislatu l'e. E ve ry law 
sha1l be cons trued, if pos~ib l c . to give e ffeet to ~1 11 its pl'ov isions," 

The purpose of t he legislature in e nacting Laws J939, Chapter 283 
(Mason's Supplement 1D40, Sections 2176-3 to 48) . was to perm it the owner 
of land who hud los t it to the stute thl'oug h forfe iture for tux delinquency, 
an opportun ity to reacqu ire through r epu l'chasc that w hich he had so lost . 
The provis ions f or r epurchase found in id. Sec lion 10, subd iv ision I , a r e 
substantially the same as those found in Laws 1941, Chapter 43, which is 
a lso a r epurchase act. This office has previously held, in construing said 
Chapter 43, that the state r etains no mincr a l r eservation in lands r epur
chascd thereunder . See op inion to Commiss ioner of Taxation under date of 
September 8, 1941. Unless, ther efore, ther e is some reason f or distinguishing 
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between Chapter 43 and Chapter 283, it mus t be our conclusion, for the 

reasons stated in the opinion above r eferred to, that the state retains no 

mineral reservation in tax-forfeited lands r epurchased by the owner pursuant 

to Chapter 283. 

Laws 1939, Chapter 283. Section 10, subdivision 1, contains no provis ions 
which distinguish it from Chapter 43. The conclus ion which was r eached 

with reference to Chapter 43, therefore, applies to sales made pursuant to 

id. subdjvision 1. 

Id. subdivision 2 provides for r epurchase based upon the appraised value 

of the land instead of the amount of tax delinquency which is the basis for 

repurchase under subdivision 1. The method of appraisal and sale is pro

vided in id. subdivision 3. The r eference therein to Laws 1935, Chapter 386, 

which contains a provis ion reserving to the s tate the minerals in lands sold 

thereunder. raises the doubt in your mind as to the mineral r eservation by 

the state in sales pursuant to id. subdivisions 2 and 3. It is our opinion that 

the provisions in subdivis ion 3 merely provide the manner of determining 

the appraised value of the land and the terms and conditions under which it 

may be sold the same as those provided in Chapter 386. In making the 

appraisal, the county board must, of course, give consideration to the value 

of the minerals, if any, upon the land in ques tion. It was not, in our opinion, 

the intention of the legislature to retain the mineral rights in lands r epur

chased under the conditions prescribed in subdivisions 2 and 3. To hold 

otherwise would mean that the legislature intended one set of rights for one 

class of purchaser s and another set of rights for another class of purchaser s, 

both of whom were people in the same class, namely, those who had lost 

their land through tax-forfeiture. Obvious ly the provisions contained in 

subdivisions 2 and 3 were intended to afford the form er owners an opportu

nity to r epurchase at a price lower than the amount of the taxes against 

the land as provided in s ubdivis ion 1. Under these circums tances we cannot 

justify the conclus ion that the legislature intended that purchaser s under 

subdivisions 2 and 3 s hould lose the minerals in the lands which they had 

forfeited to the s tate . 

The answer to your question is therefol'c that owner s who r epurchase 

tax-forfeited lands pursuant to the provisions of Laws 1939, Chapter 283, 

r eacquired them frC'c from any mineral reservation resulting from the 

tax-forfeiture. 

January 13, 1942. 

GEO. B. SJOSELlUS, 
Assistant Attorney General. 

311-F 
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319 
P ublic utilities-Delinquent rent-Ser vice to pu rchaser or delinquent lands 

cannot be r efused until delinquent wate r bill incurred by prior owne r is 
paid. 

City Attorney. Stillwater. 

Facts 

The Board of Water Commissioners of the City of Stillwater has a r u le 
that it will t urn off water service to a ll property in Stillwater that is behind 

in the payment of water rent. They apply this rule in the cases of real 
estate which has been sold by the state for delinquent taxes. 

The following situation arises in t hese cases : The purchaser at the tax 

sale gets a slate deed to the property which gives the purchaser good title 
to the land. The Board of Water Commissioners doesn't ques tion this at a ll, 

but when a land buyer r equests the Board to turn on the water service, the 
Board r ef uses to do so un less the delinquent water r ent is first paid up in full. 

Question 

Whether the Board's insistence upon payment of delinquent water r ental 

in these cases before any water is furni shed has a sound legal bas is. 

Answer 

No. The purchaser from the state is the holder of a tax title to the 
premises so purchased. "A tax title is a new and original grant from the 

state as sovereign of title in f cc, which is paramount a s agains t the wor ld 
and which s upersedes and bars all other titles, claims , and equities." Hack

lander v. Parker, 204 Minn. 262. 

Any ordinance adopted under the provisions of your city charter to 
which you have called our attention would be invalid if it attempted to make 

the payment of the de linquent water bill incurred by the former owner of 
the tax-forfeited premises a cond ition precedent to t he supplying of water 

to the purchaser from the state. Fortman v. City of Minneapolis, dec ided 
May I, 1942. The class ification so attempted would be discriminatory and 

such ordinance would be arbitrary and unconstitu tiona l as class legis lation. 

Dunnell 's Digest, Sections 1668 a nd 1674. 

July 8, 1942. 

GEO. B. SJOSELIUS, 
Assis tant Attorney Gen~ra l. 

624-D-6 
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320 
Repurchase--Dy mortgagee-Old age nssis tl.lncc li ens-Effect of repurchase 

- L 39, C 3J5; L 41, C 4~; M40 § 3 199-26; (MS41 §§ 256.26, 282.24 to 
282.32 incl.) , 

Stearns County Attorney. 

Facts 

It appear s that in the case which you submit the mortgage was given 
before the old age assistance lien accrued. 

Question 

Whether in case the mort.gagee repurchases under Laws 1941, Chapter 
43, he will acquire the property fl·cc from the old age assis tance lien, or 
whether he wi1l s imply be in the position of one who redeems subject to 
existing liens . 

Ans wer 

We have previously held that old age ass is tance liens upon !'Cal esta te 
arc extinguished by tax-forfeiture, s ubject to possible r evival in case of 
repurchase of the property by the former owner who r eceived the old age 
ass istance or by someone claiming under him. Opinion of October 7, 1941 , 
to the county attorney of Itasca County, file No. 425-c, of which a copy is 
enclosed. We have nlso ruled that when a repurchase of tax-forfeited land 
is made not by the owner at the time of forf iture but by a person to whom 
the right to pay tuxes is given by s t atute, mortgage, or other agreement, the 
conveyance should be made to t he former owner, s howing by whom the repur
chase was actually made so as to ])I'otect the la tte r's rights . Opinion of 
September 19,1939, to the county auditor of Aitkin County, file No. 412-n-23. 
This ruling was made in order to avo id any conflict with respect to priority 
among the various parties entitled to repurchase Hnd in order to protect the 
rights of all of them, whatever they may be. Of course the public officials 
who act in the r epurchase proceedings cannot determine any controversy 
between the former owner and the mortgagee or anyone else claiming under 
a repurchase. Neither can this office determine any question of private 
rights arising in such proceedings . Such determination can be made only 
by the courts. 

Hence the only official answer we can g ive to your question is that if 
the mortgagee repurchases the property from tax-forfeiture, the auditor 
should certify the r epurchase in the name of t he owner at the t ime of for
feiture, r eciting that the application for repurchase and payment of the 
repurchase price were made by the mortgagee. The latter will then be in a 
pos ition to enforce his rights against the former owner , whatever they may 
be, by appropriate legal proceedings, as he may be advised by his own counsel. 

It would be impossible to determine in advance what the s tatus of the 
old age ass is tance lien would be in case of !'epu rchasc by the mortgagee, 
because that would depend in part upon the determination of the respective 
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rights of t he former owner and the mortgagee and in part upon possible 
action by them nfter the l'cJ1urchasc. If it s hould be' determined t hnt t he 
repurchase by the mortgagee gave him absolute title, r esting upon the tax
forfeiture and the s ubsequent convcyuncc from the state, free from any 
interes t on the part of the fOl'me r owner, the old age ass istance l ien would 
be eliminated, having been extinguished by the tux-forfe iture with res pect 
to everyone except t he forme!' owner and those claiming under him. If it 
should be determi ned that the r epurchase by the 1ll00'tgagee inured to the 
benefit of the form er owner, s ubject to the mOl'tgag-c, the mortgagee would 
s imply be left to hi s legal remedies under t he mOI·tgage, and the effect of the 
old age ass istance lien would depend on whether or not it was suoordinate 
to the mortgage. Thcl'c is no doubt that any inte rest in the property which 
might inure to the bencfit of the formcr owncr as a result of the repurchase 
would be subject to t he old age ass is tance lien. e ither by revival or by new 
attachment, as might be determined. That lien, by the express terms of the 
law, applies to after -acquired property as well as that which is owned by 
the r ecipient at the time t he lien accrued. Laws 1939, Chapter 315 (Mason's 
Supplement 1940, Section 3199-26). However, a~ hctween t he mortgagee 
and the s tate as holder of the old nge a ss is tance lien , the issue would depend 
on the r elative priority of their r espective liens. 

At any rate, these are mallers which mus t be left to future determina
tion in appropriate legul proceedin gs, as before stated. 

October 9, 1941. 

321 

CH ESTER S. WILSON, 
Deputy Attorney Gener al. 

425-C-13 

Repurchase--Determination by county auditor of right of heirs or represen
tatives of deceased persons to repurchase-Procedur e in various cases
L 41, C 43; (MS41 §§ 282.24 to 282.32 incl.). 

Goodhue County Attorney. 

Opinion 

Relative to t he l'epurchase of tax-forfeited land under Laws J941, Chap
ter 43. 

1. Determination by County A udi tor of Heir's Rig ht to Repur
chase Where Owner at Time of Forfeiture Dies Thereafter. 

Section 1 of the r epur chuse act provides, in part: 

<4The owner at the t ime of forfeiture 0 1' his heirs or representa tives, 
or any per son to whom the l'ig ht to pay taxes wus given by sta tute, 
mortgage or other ngreement, may repurchase any parce l of land claimed 
by the state to be forfe ited to the state f01" taxes, if such repurchase is 
made prior to November 1, 1941," ••• 
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You state that a person claiming to be an heir of a deceased former 
owner has offered to repurchase a tract of land pursuant to this chapter, 
and inquire what proof the auditor mayor must demand as to the death of 
the' former owner, who the heirs are, and the right of the applicant to make 
the proposed r epurchase. I assume that the former owner in your case was 
the owner at time of forfeiture and died thereafter. For a discussion of the 
reverse of this case, see paragraph 2, below. 

Since the right of r epurcbase under the act is limited to certain desig
nated classes of persons, it is the duty of the county auditor in every case 
to determine whether or not the applicant is eligible. This involves questions 
of fact, to be decided by the auditor upon proper evidence. 

In the case which you submit, where application to repurchase is made 
by an heir of a deceased former owner, the mos t satisfactory evidence of 
death and heirship is an appropriate decree of the probate court, or a certified 
copy of such decree. Death of the former owner may also be established by 
the official certificate of his death or a certified copy thereof, preferably 
accompanied by an affidavit of identification. Of course heirship cannot be 
determined by such a death certificate or affidavit. Only a proper judicial 
decree can authoritatively establish hei rship. However, in the absence of 
such authenticated evidence, the auditor may accept other r eliable evidence. 
What kind of evidence he will require in a given case is for him to det ermine 
according to the circumstances. Of course he should not act upon unreliable 
evidence. 

Whether the audit.or should require probate proceedings in a given case 
or not depends on whether the essent ial facts can be satisfactorily estab
lished by other evidence. It should be borne in mind that the audi tor is acting 
in an administrative, not a judicial, capacity. His decis ion on a question of 
death or heirship is not conclusive. Only a court of competent jurisdiction 
can make a final determination in such a matter. Hence, if the auditor 
should err and permit the repurchase of tax-forfeited land by a person 
having no right thereto under the law, the error would be subject to correc
tion by appropriate legal action. However, this would subject the aggrieved 
par ties to inconvenience, expense, and delay. It is therefore important that 
the auditor should make a correct determination in the first instance. It 
follows that he should insist upon a probate proceeding in any case where 
the essential facts cannot be established with certainty by other evidence, 
unless he adopts the procedure hereinafter described. 

For obvious reasons, a conveyance under the repurchase act should never 
be made to a named heir or heirs without a probate proceeding. In the 
absence of such a proceeding, there can be no certainty as to whether the 
deceased died t estate or intestate or as to t he identi ty of his heirs or devisees. 
However, in any case where it is satisfactorily proved t hat the owner at the 
time of forfeiture is dead, but no probate proceedings have been had, the 
auditor may permit repurchase to be made for the benefit of a ll the heir s, 
without naming them. In such case the receipt, certificate , and conveyance 
issued upon repurchase should run, for example, to "the heirs of J ohn Ander 
son, deceased," r eciting that the deceased was the owner at the time of for-
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feiture, and also showing by whom the payment was actually made. Such 
a conveyance will inure to the benefit of those who may later be judicially 
de termined to be the he il's 01' devisees of the deceased. In any such CD se the 
auditor should be r easonably assured that the per son who makes the appli
cation and payment is one of the heirs, but this need not be es tabli&hcd with 
the degree of certainty thut is r equis ite where a conveyance to named heirs 
is desired. 

For repurchase by representative where probate proceedings are pend
ing, see paragraph 4, below. 

2. Determination of Right to Repurchase Where Forfeiture 
Occurs After Death of Former Ow ner. 

Care s hould be taken to distinguis h between cases of the kind di scussed 
in paragraph 1, above, where owner s hip at time of f orfeiture was in one 
person who thereafter died , leaving he irs who mere ly s hare the right of 
r epurchase, and cases where the former owner died bef or e forfe iture, leaving 
heirs who shared the actual owners hip o f the property at t he time of for
feiture . In a case of the la tter c lass the he irs ~lI'e entitled to repurchase, if 
at all, as owner s of the property nt the time of forfeiture in t he ir own right, 
not merely as successors to the right of r epurchnse of the f ormer owner. 
To entitle the heirs or any of them to repurchase, the auditor must be satis 
fied not only that they inherited the proper ty upon the death of the former 
owner, but that the ir titl e has not been transf en cd or dives ted in any way 
since. To be really safe in such a case the a uditor should insist on a probate 
decree determining the inherita nce, supplemented by other evidence showing 
that ther e had been no transfer of title from the heirs. 

For r epurchase by r epresentative where probate proceedings arc pend
ing, see paragraph 4, below. 

Of course, if title to the property left by the deceased had been trans
ferred before forfe iture by deed from the heirs or t he representative or other
wise, neither the heirs nor the r epresentat ive could r epurchase. Repurchase 
could be made only by the party who had a cquired the property and owned 
it at the time of f orfeiture or by his heirs or r epresentat ives or others author
ized by the repurchase act. 

3. Repurchase by One Heir for Benefit of All 'Vhere Owner 
Dies After Forfeiture. 

In any case where the owner at the time of forfeiture dies thereafter, 
leaving two or more heir s , no one of the heirs may r epurchase the entire 
property in his own name, so as to eut out the other heirs, nor may he r epur
chase his undivided inter est sepa rately a nd let the other s go. It is clear that 
the repurchase act was intended to permit the repurchase of property as it 
stood at the time of forfe iture. No provis ion is made f or the separate r epur
chase of fractional interests r esulting from subsequent divi sion of ownership 
through inheritance or otherwise. The g eneral laws governing tenancy in 
common would prohibit one heir from taking advantage of the repurchase 
privilege so as to eliminate the other heirs. However, anyone of the heirs 
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may repurchase the entire property a s it stood at the time of forfeiture for 
the benefit of himself and the athcl' heir s. In s uch case the heir who pays 
the repurchase price may he en titled to re imbursement from the others, and 
to protect his righ ts the amcin l r ecords made and paper s iss ued in the matter 
should show who made the payment. However, the public amcinls in charge 
of the mutter have no further concern with proceedings for determination 
of the rights or liabilities of the r espective heirs . 

4. Repurchase by ){epresenlath'c of Estate of Deceased For
mer Owner. 

If a representative (administrator or executor ) of the estate of the 
decea sed former owner has been appointed in probate COul't. but no decree 
determining the inheritance has been entered, t he r epresenta tive may repur
chase tax-forfcited property for the benefit of the estate, whether forfeiture 
occurred before or after the death of the former owner, provided the entire 
property a s it stood at the time of forfeitu re would still belong to the estate 
but for the forfeiture. Of course the use of funds belong ing to the estate 
for this purpose will be s ubject to the upprovul of the probate court. In case 
of s uch repurchHse the conveyance s hould l'u n to thc r cpl'cscnta tivc in his 
official capacity. for example, to "J ohn Smith, as administrator of the estate 
of William Smit h, deceased." The represen tative will t hen hold the title 
subject to dispOSition as the court may determine. 

5. Right to H.epurchas c Where Owners hip Is Shared at Time 
of Forfeiture. 

In any case where the property at the time of forfeiture WllS owned by 
two or more persons as tenants in common or as joint tenants (whether they 
acquired title by inheritance from a deceased former owner or otherwise) , 
some questions may arise r equiring s pecial cons ideration. 

(a) May one of the co-owners r epurchuse his own undivided interes t 
in the proper ty without repurchas ing the remuinder for the benefit of the 
others ? In OU1' opinion he may. Attorney general's opinion of September 
19, 1939 (412-a-23). This conclus ion is based on t he fact that at and prior 
to forfeiture there was a sharing of ow nership, undel' wh ich anyone of the 
co-owners might have paid taxes u) on or r edeemed his share separately at 
any time before f orfeit ure, Mason's Minnesota Statutes of 1927, Sections 
2080, 2156, The repurchase act contemplates that one may repurchase what 
he actually owned at the time of f orfeitu re, whether it be an undivided 
interest or the whole estate. However , as stated in pnragraph 3, above, 
where the entire t itle a t the t ime of f orfciture was in one person, who there
after died, r epurchase of any intel'est less t han the whole is not permissible. 

(b) May one of the co-ownel'S repurchase in his own name the undi
vided interest of any other co-owner? In our opinion he may not, because 
he was not the owner of the other intl'r cst at the t ime of forfeit ure. Attorney 
general 's opinion of August 13, 1937 (412-a-23), It follows that no co-owner 
may repur chase the entire proper ly in his own name and thus cut out the 
others. 
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(c) May one of the co-owners r epurchase the entire property for the 
benefit of himself and the other s according to the ir r espective interes ts? 
In our opinion he may. This is in accordance with the general rules of law 
governing tenancy in common or joint tenancy, whereby any of the co-owners 
may take action to preserve the common property for the benefit of all, with 
right of re imbursement from the others as the ir inter ests may appear. In 
such a case the co-owner making the r epurchase would act as the r epresen
tative of the others within the meaning of the re l)Urchnse act. The procedure 
would be governed by the smne rules a s hereinbefore stated in paragraph 3. 

October 2, 1941. 

322 

CHESTER S. WILSON, 
Deputy Attorney General. 

425-C-13 

Repurchase--Land released to the state for conservation uses not s ubject to 
repurchase by former owner- :t.1:40 § 2139-]5 b; L 41, C 43; L 41, C 511; 
(MS41 §§ 282.01, 282.24 ct seq.). 

Carlton County Attorney. 

Question 

Whether tax-forIeited land which has been class ified a s conservation 
land and released to the state under the jurisdiction of the commissioner of 
conservation for conservation uses may be r epurchased by the former owner 
under Laws 1941, Chapter 43. 

A nswer 

Chapter 43, Section 1, provides that the owner at the time of forIeiture 
or certain others designated may r epurchase tux-forfeited land prior to 
November 1, 1941, 4funless prior to the time r epurchase is made such parcel 
shall have been sold by the s tate as provided by law." 

The pr ovision f or r elease of land to the s tate for conservation purposes 
is contained in a later act passed at the same sess ion, Laws 194], Chapter 
611. Section 1 of that chapter , amending Mason's Supplement 1940, Section 
2139-16 (b), authorizes the county board to submit tax-forfeited land which 
has been class ified as conservation land to the commiss ioner of conservation 
for conservation uses, and provides that the title to all such land accepted 
by the commissioner of conservation "sh a ll be held by the state free from 
any trust in favor of any and all taxing di stricts," and that such land shall 
be devoted thereafter to various specified conservation uses under the juris
diction of the commiss ioner of conservation. It is further pr ovided that all 
income from such land shall be paid into the g eneral revenue fund of the 
state, whereas income from conservation land r emaining under the jurisdic
tion of the county board is to be di stributed a s other income from ordinary 
tax-forfeited land. There is al so a provision authorizing the commissioner 
of conservation to convey to governmenta l subdivis ions land which has been 
r eleased to the state under the provisions above mentioned. 
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Under these provisions, the effeet of r eleas ing land to the state for 
conservation uses is to make it t he absolute property of the s tate, divesting 
aU interests of the taxing dis tricts and all power of contr ol by the county 
authorities. To bold such land subject to repurchase upon application to the 
county auditor, as provided by Chapter 43, would produce a conflict of 
authority and might lead to emban8ssing consequences. If the commis~ 
sioner of conservation had proceeded to use a tract of r eleased land for some 
project involving cons iderable labor or expense. and then should find that he 
must surrender it to the former OWl1er under the r epurchase act, the state 
might suffer substantial loss. It would be unreasonable to suppose that the 
law was designed to permit such a state of confus ion. It is rather to be 
assumed that the legislature intended to give the commissioner of conser
vation complete and exclus ive control over the r eleased lands. 

Such intent is manifes t not only from the express language of Chapter 
611 but from the fact that provis ion is made for conveyance of such land 
by the commissioner of conservation to governmental subdivisions in certain 
cases. If the legislature had intended to permit any other disposition of such 
land, such as repurchase by former owners, it would presumably have made 
provision for application therefor to the commissioner and for execution by 
him of the necessary conveyances. 

Under the well settled rules of statutory construction, now set forth in 
Laws 1941, Cbpter 492, Section 26, so f ar as there is any conflict between 
the repurchase act, Chapter 43, and the pertinent provisions of Chapter 511, 
the latter must control. The former deals with tax-forfeited land generally 
whereas the latter deals with a special class of such land, namely, that which 
has been released to the state. With respect to such land the provis ions of 
Chapter 611 must ther efore be held paramount. 

Any claim that the repurchase act revived or ex tended the right of the 
former owner to r edeem his land or otherwise gave him a vested right of 
repurchase would clearly he untenable. All private rights and inter es ts in 
the land which were subject to taxation were extinguished on tax forfeiture, 
and any rights subsequent1y granted by the legis lature, such as the right of 
repurchase, would be merely privileges, subject to modification or withdrawal 
at any time unless fully executed. State v. Aitk in County Farm Land Com
pany, 204 Minn. 495, 284 N. W. 63. 

I am therefore of the opinion that tax-forfeited land which has been 
released to the state for conservation uses pursuant to Chapter 511 is not 
subject to r epurchase under Chapter 43. 

October 27, 1941. 

CHESTER S. WILSON, 
Deputy Attorney General. 

425-C-13 
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323 
Sale-Cancellation-Lands sold on contract restores status as tax~forfeited 

land-Auditor authorized to cancel taxes levied after sale-L 35, C 386; 
(MS41 §§ 282.01 to 282.13). 

Beltrami County Attorney. 

Facts 

Certain premises in Beltrami County forfeited to the State in 1936 and 
were appraised and offered f or sa le at auction and sold to a purchaser. Only 
the in itial payment was made by the purchaser and t he sale was cancelled 
in June of this year. I n the meantime taxes for years 1938, 1939, 1940 and 
1941 were placed of record. 

Question 

Whether the county auditor has authority to cancel these taxes subse
quently placed of r ecord. 

Answer 

Upon the cancellation of the contract for sale, the real estate therein 
sold immediately regained its character as tax-forfeited land. As tax-for
f eited land held by t he state in t rust for the several taxing subdivisions, 
there can he no liens for taxes upon it. 

It is our opinion that the liens for the taxes which were levied by the 
auditor upon said land after its sale upon contract pursuant to Laws 1935, 
Chapter 386, and before the cancellation of the contract, were extinguished 
by operation of law upon such cancellation. The auditor should make an 
appropriate entry upon his r ecords showing that the tax lien has been extin
guished by operation of law through cancellation of the contract of sale. 

October 18, 1941. 

324 

GEO. B. SJOSELIUS, 
Special Assistant Attorney General. 

407-H 

Cancellation-Sale-Law governing-Procedure thereunder-Extension of 
time for delinquent payments-L 35, C 386 ; (MS41282.01 to 282.13 incl.). 

Renvil1e County Attorney. 

Facts 

On March 15, 1937, and March 18, 1938, two separate tracts of land were 
sold by the County Auditor of our county, under Chapter 386 of the Laws 
of 1935 as amended by Chapter 105 of the E xtra Sess ion Laws of 1935, on 
the basis of ten equal installments as provided by the Act. 
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In December of 1939 the purchaser being in default of his payment on 
the inter est and principal, petitioned the County Board for an extension to 
April 1, 1940, of the delinquent interest and principal pay ments. This peti
tion and application was approved by the County Board and later approved 
by the Tax Commission. 

When April 1, 1940, came around. the purchaser made the interest and 
principal payment on t he tract of la nd purchased by him on March 15, 1937, 
but made no payment on the delinquent interest and principal installment 
on the second tract of la nd purchased by him on March 18, 1938, and since 
April I , 1940, he has made no payments whatsoever on the interest and 
principal on either of the two tracts of land, although he has paid and kept 
the taxes up to date. 

This purchaser has recently appeared before the County Board asking 
for another extension to November 1, 1941, in which to pay the interest and 
principal installments which are now delinquent. 

Questions 

1. Docs a default in payment of any of the interest and principal 
installments automatically cancel out any rights or interest that the pur
chaser has in lands purchased under Chapter 386 of the Laws of 1935 as 
amended? 

2. If the purchaser's interest is not automatically cancelled, has the 
County Auditor authority to accept delinquent inter est and principal pay
ments after a default in payment of the instaUments, and before any action 
is taken by the County Board or t he Tax Commission to cancel out the con
tract of purchase entered into between the County or State and the purchaser 
with reference to the lands ? 

3. Already having had one extension as previously noted, has the pur
chaser the right and has the County Board the authority to approve and the 
Tax Commission the authority to give another extension? 

4. Are t he rights of the purchaser governed by Chapter 386 of the 
Laws of 1935 as amended by Chapter 105 of the Extra Session Laws of 1936, 
or by the additional amendment which was made by Chapter 328 of the 
Laws of 1939, which latter amendment provides f or certain duties to be 
performed by the County Auditor in notifying the Tax Commission as of 
October 31 of each year, of the status of all lands sold under these proceed
ings, and further provides the authority for the Tax Commission to cancel 
out the purchasers interest and order the land r eappraised and sold? 

6. Under the present circums tances , taking into consideration the facts 
as I have outlined them, can there be any action taken either by the pur
chaser or by the County Board with reference to giving the purchaser another 
extension within which to pay his d elinquent installments of interest and 
principal before October 31, 1941, or must the matter stand in abeyance until 
the Auditor makes his annual report of all delinquencies to the Tax Com
mission and await the action taken by the Tax Commission as provided 
under Chapter 328 of the Laws of 1939? 
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Answers 

We shall answer your ques tions seriatim. 

The two separate contracts for the sale of tax-forfe ited lands , to which 
you r efer, were made under La ws of 1935, Cha pter 386. The question which 
you submi t is, ther efor e, gover ned, not by the law as it now stands s ince 
the amendments in 1939 and 1941, but by t he law in for ce at the t ime o_f the 
sale; namely. Chapte r 386, Sect ion 1, w hich provides as 101l0W5: 

..... Such sale sha1l be immed iately cancelled by the t ax com
mission in the ma nner now or her ea rtcr provided by law for the cancel
lation of cOllu 'act s for the sa le of rea l es tate, if the purchaser shall fail 
to pay any of such def erred in stallm e n t~ when due or the current taxes 
for any year t he reafter , • • • ," 

This mea ns that such sa le sha ll be cancelled in accordance with Mason's 
Minnesota Sta tutes 1927, Section 9576. \Ve enclose herewith a copy of an 
opinion to the Minnesota Ta x Commiss ion under date of May 24, 1939, in 
which a suggest ed f orm of notice of cancellation will be f ound. The answer 
to your first question is, therefore, in the negative. 

The direction in the s tatute to cancel the contract in the manner pro
vided by law f or the cancel1ation of con tracts for the sale of r ea l es tate, 
necessarily, implies tha t until t he t hirty day period after the ser vice of the 
notice of cancellation ha s ex pired, the county auditor may accept delinquent 
interest and principal payments , together with the cost of serving the notice 
of cancellation, if such noti ce shall have been served. After the expiration 
of the thirty day period u nder the notice of cancellation, the county auditor 
may not accept delinquen t in ter es t and principa l payments, unless the time 
for payment has been extended as provided by law. This answers your 
Question numbered 2. 

Under Laws 1935. Chapter 386, the Commissioner of Taxation, as suc
cessor to the Tax Commission, is g iven broad power to extend the time for 
payment of nn annual insta llment f or such period as he may deem war
ranted. Answering your third quest ion, it is our opinion that if the county 
board r ecommends a furt her ex tension, and the Commissioner of Taxation 
after investigation deems it proper, the la tter may again extend the time 
for the payment of an instal1ment even though such time has been previously 
extended. 

As stated in answering your first question, the right s of the purchaser 
are g overned by Cha pter 386, Section 1. This a nswers your fourth question. 

Answering your fifth question, it is our opinion that the county board 
is not r equired to wait until it mak es the r eport in October which is r equired 
by Laws 1939, Chapter 328. If the county board is to r ecommend an exten
sion of the time f or making the pay ment, such recommendation should be 
promptly transmit ted to the Commiss ioner of Taxat ion for his action, so 
that the question of the need for cancella tion may be immediately determined. 

September 12, 1941. 

GEO. B. SJOSELIUS, 
Special Assis tant Attorney General 

425-C-6 
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325 
Sale-Erroneously made. 

Aitkin County Attorney. 

TAXATION 

Facts 

Some time ago a r esident of our county who is of Finnish descent went 
to our County Auditor and apparently informed the clerk in charge of 
forfeited land sales that he wished to purchase some land in Township 45-22. 
The land in question had been appraised and had been offered for sale at 
public sale and no bid had been received therefor. The County Auditor's 
representative accord ing ly sold him the land in 45-22 and in due time a 
contract was delivered to him covering the land in 45-22 and in accordance 
with the receipt given him at the time the purchase was made which receipt 
also covered the land in 43-22. 

The person in question apparently was mistaken as to the township in 
which he wished to purchase land and was under the impression that he had 
purchased land in 43-22 rather than in 45-22 and commenced the bui lding of 
a house upon this land. The land in Township 43-22 was not tax-forfeited 
land but was State trust land and as such not subject to sale under the same 
procedure as the tax-forfeited land which the person in question actually 
bought. 

The purchaser ins ists that he told the County Auditor that he wanted 
to buy land in 43-22 and not in 45-22. He insists that the County Auditor 
misunders tood him and that he, not being familiar with the English lan
guage, did not understand the writing on the receipt which he received or 
the contract which he later received. The member of the County Board from 
the district in question is of the opin ion that the purchaser is telling the 
truth and is very anxious to have the County Board take action r elieving 
him of his mis take by returning to him the money thnt he has already paid 
on t he contract. 

Question 

Whether any action can be taken for a r escission of the contract and a 
repayment of the down payment to the purchaser . 

Answer 

The answer to your question depends upon whether the mistake was 
that of the purchaser or that of the county auditor. 

If the mistake was the mistake of the purchaser, there is no statutory 
authority for any action which would help him . I believe that his r elief 
under those circumstances can only come from legislative action. 

If the mistake was the mis take of the county audi tor, he has the power 
to correct his own error and to make the appropriate entry upon his books 
showing that the entries are cancened because they were erroneously made. 
The purchaser should file a claim with the county board for the money taken 
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in error by the county auditor. The county board then may. if it finds the 
facts such as to warrant the action, adopt a r esolution allowing t he claim 
and ordering its payment. 

The determination of whose mistake was r esponsible for the existing 
situation is one of fact to be made by the county auditor and the county 
board, and it cannot be determined by this office. 

October 21, 1942. 

326 

GEO. B. SJOSELIUS, 
Assistant Attorney General. 

424-a-2 

Sale-Notice of-Immaterial defect in reference to statute does not invali
date notice-L 39, C 320; L 41, C 59; M40 §§ 2139-27 b, et seq.; (MS41 
§§ 282.14, et seq.). 

Roseau County Attorney. 

Question 

As to the validity of a published notice of sale of tax-forfeited lands in 
a conservation area governed by Laws 1939, Chapter 320, being Mason's 
Supplement 1940, Sections 2139-27b to 2139-27k, inclusive, as amended by 
Laws 1941, Chapter 59, with respect to Section 2139-27d. 

Answer 

The notice in question fo llows substantially the form prescribed by Laws 
1941, Chapter 59, above cited, with the f ollowing exceptions : 

(1) The notice states "Said sale will be governed by Laws 1939, Chap
ter 230, as amended by Laws 1941, Chapter 59," ••• which was erroneous 
in that "Chapter 230" should have read "Chapter 320"; 

(2) In addition to the matter r equired by Chapter 59, the notice con
tains the following statements concer ning the terms of sale: 

"All sales shall be for cash or on the following terms, but not for 
less than t he appraised value, to-wit: The appraised value of a ll mer
chantable timber shaH be paid for in full at the date of sale. At least 
16 per cent of the purchase price of the land shall be paid in cash at the 
time of purchase, and the balance in not to exceed 20 equal annual 
installments with interest at the rate of four per cent per annum on the 
unpaid balance each year, both principal and inter est to become due and 
payable on December 31st each year following that in which the pur
chase was made. The purchaser may pay any number of inst allment of 
principal and inter est on or befor e their due date. 
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flBE IT RESOLVED. that the terms of sale on platted tracts in the 
Southwest Quarter of the Northwest Quar ter, Section 9, Towns hip 162 
N., Range 38 'V., shall be f or cash only. nnd pa id f or in full at t he date 
of sale. 

"(All payments M UST be made on the day of the suJe.) " 
The first paragraph of t his addi t ional mu t tcr se ts f orth the terms of 

sale substantially a s prescribed by Section 2139-27c. The second paragraph 
is evidently a quotation from a r esolu t ion of the count y board, providing 
that s ales in a certain area s hall be for cas h only, which was within the 
authority of the board. 

Question 

Whether the notice wns vitiated by the error in referring to the chapter 
number of the 1939 laws . 

Answer 

The g eneral rule with respect t o notices in proceedings involving tax 
sales is that applicable statu tes must be f ol1 owed wi t h r ea sonable strictness, 
but tha t immaterial errors may be di sr egarded. 

In the present case the purpose of the not ice is to apprise prospective 
purchaser s of the terms of sale and of t he legal status and description of 
the lands offered f or sale. The question is whether the error in the chapter 
number might mislead purchaser s so tha t they would not be correctly 
informed as to these matters . 

The form of notice prescribed by Laws 1941 , Cha pter 59, contains the 
following clause: 

"Said sale wi ll be governed by Laws 1939, Chapter ... ........ " 
This provis ion contemplates that the auditor will insert the correct 

reference to the pertinent laws in force at the time of the sale, so that per
sons interes ted may know what laws govern the sale and may examine them 
if they desire. This is an essential r equ irement , because the prescribed form 
of notice docs not se t forth the conditions of sa le in detail. In your case it 
might be contended that failure to comply with this r equirement would be 
cured because t he notice went be:yond the s ta tutory form and stated the 
terms of sale substantially as prescribed by Section 2139-27c. However, 
there are othe,r important conditions affecting the sale bes ides those con
tained in tha t section, especially t he provis ions of Sec tion 2139-27e, r eJating 
to cancellation of a contract of sale in ca se of default, and the provisions 
of Section 2139-27h, r ela ting to minerall'eservations . Hence a material error 
in referring to the governing statutes would invalidate the notice, in spite 
of the additional statement which was included concerning t he terms of sale . 

However, it is our opinion that the error in the chapte r number appear
ing in the notice in ques tion is not material, because it was f ollowed imme
diately by a correct reference to the amendatory act, Laws 1941, Chapter 59. 
Upon examining this act any interes ted party would see that it amended 
Mason's Supplement 1940, Section 2139-27d, which was part of Laws 1939, 
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Chapter 320, and that the snle would necessari ly be governed by the other 
applicable provisions of that chapter. Laws 1930, Chapter 230, which was 
erroneously r eferred to. pertained to water, light, power and building com
miss ions in certain cities, and obviously could have no application to the 
sales of land in question. 

From the foregoing it is ev ident that the notice contains sufficient infor
mation to apprise a ll interested persons of the laws governing the sale, and 
that no one could be misled by the erroneous chapter number . We therefore 
conclude that the notice is vaHd. 

Of course it must be understood that an attorney genera l's opinion in 
a case of this kind, affecting the disposition of property, is not legally con
clusive, but is only advisory. A final determination in case any question 
should be raised in t he future as to the validity of a sale made pursuant to 
the notice in question could be made only by the courts. However, we find 
support for our opinion in the case of Towle v. St. Paul P ermanent Loan 
Company, 84 Minn. 105,86 N. W. 781, holding that certa in omissions in a 
notice of tax judgment sale might be supplied by reference to the laws, which 
a ll persons are presumed to know. It is true that in Kenast on v. G. N. Ry. 
Co., 59 Minn. 35, 60 N. W . 813, and State v. Halden, 62 Minn: 246, 64 N . W. 
568, it was held that certain def ects in notices of ex piration of r edemption 
could not be aided by r ef erence to the applicable statutes. However, in those 
cases the statute expressly r equir ed certa in information which had been 
omitted to be stated in the notice, whereas in the case here in question the 
statute merely r equires a r eference to the applicable laws. Hence we think 
the rule laid down in the Towle case, above cited, is in point-. 

November 14, 1941. 

327 

CHESTER S. WILSON, 
Deputy Attorney General. 

419-B 

Sale-State trust fund lands-Status-L 35, C 386; M40 § 2139-21; (MS41 
§ 282.07). 

Renville County Attorney. 

Facts 

On October 2, 1885, certain school lands were sold to an individual living 
in Renville County. There now remains unpaid on the principal of the origi
nal purchase price the sum of $183.98 and interest and penalty to July I , 
1941, of $23.03, making a total due the school fund of the State of $207.01. 

The tract of land described in the land certificate was sold and bid in 
by the State for delinquent real estate taxes for the year of 1931, and the 
State acquired absolute title through delinquent tax proceedings after the 
period ' of r edemption expired on November 4, 1940. 
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This land was sold through proceedings in the County Auditor's office, 
under Chapter 386 of the Laws of 1935 as amended, to a third party, for the 
sum of $1 ,000. I t was not until after the land was sold under Chapter 386 

of the Laws of 1935 as amended thut the matter was called to the attention 
of this office for consideration and an opinion as to the legality of the sale. 

Ques tions 

1. Under the exist ing law, can it be so interpreted that a new purchaser 
under Chapter 386 of the Laws of 1935 as amended could go ahead and pay 

off the amount due the state on the certificate and obtain a patent from the 
State, without obtaining an assignment ther eof from the original bolder and 

owner, if the County Auditor certifies on the back of the land certificate 
that the certificate has been paid in full with interest and he (the new pur· 
chaser ) is the owner of said land by rea son of purchase thereof under said 
Chapter 386? 

2. Would the county have authority to payoff the amount owing on 
the land certificate out of t hc purchasc price it received for the sale of the 
land under Chapter 386 to the new purchaser? In this connection I want 
to say that it is my opinion that it cannot, but the Auditor's office has asked 
me to submit the question to your office anyway. 

3. What effect would the sale proceedings under Chapter 386 to the 
new purchaser have on his title if he did proceed to payoff the amount due 
on the land certificate, but the State did not issue to him a patent, he not 
being able to obtain an assignment of the original land certificate from the 
original holder and owner ther eof? 

Answers 

When the lands in question wer e forfe ited to t he State for nonpayment 
of taxes, such forfeiture divested the vendee under the cer t ificate of sale of 
all rights and interest in the lands described t herein. Mason's Supplement 
1940, Section 21 39-21, provides in part as follows: 

" ••• When the interest of a purchaser of state trust fund land 
sold under cer t ificate of sale, or of his heirs or assigns or successor s in 
interest, shall by r eason of tax delinquency be transferred to the state 
as provided by law, such interest shall pass to the state free from any 
trust obligation to any taxing district and free from all special a ssess
ments and such la nd shall become unsold trus t fund land." 

The land in question having again become unsold trust fund land by virtue 
of the statute above quoted, it can only be sold in the manner provided by 
statute for the sale of trust fund lands. It is not subject to sale as tax
forfeited lands as it does not have that status at any time. 

The sale of this land under authority of Laws 1935, Chapter 386, as 
amended, is void. The purchaser may file a claim with the count y board for 
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the return of the money which he has paid. The claim, if allowed, should be 
paid from the moneys in the forfeited tax sale fund. This di scussion answer~ 

the three quest ions which you have s ubmitted. 

July II , 1941. 

328 

GEO. B. SJOSELIUS, 
Special Ass istant Attorney General. 

425-C-I 

Conveyance to municipal s ubdivisions-Power of Commissioner of Taxation 
to convey by deed- L 41 , C 511; (MS41 § 282.01). 

City Attorney. Duluth. 

Facts 

Chapter 511 , Laws of Minnesota 1941, contains thi s language: 

..... The commissioner of taxation shall have power to convey 
by deed in the namc of the state any tract of tax-for feited land held in 
trust in favor of the taxing di stricts , to any governmental s ubdivision 
f or any authorized public usc, provided that an application therefor sha ll 
be submitted to t he comm issioner with a statement of facts a s to the 
use to be made of s uch tract and the need therefor and t he r ecommen
dation of the county board . The deed of conveyance sh a ll be upon a 
form approved by the atto rney gener al and sha ll be conditioned upon 
continued use for the purpose stated in the application ." 

Question 

If the Commissioner of Taxation under this chapter has the power to 
convey by deed in the name of the State, without money or other cons idera
tion to the State, any tract of tax-forfeited land held in trust in favor of the 
taxing di stricts , to any governmental subdivision for any authorized public 
use. 

Answer 

Taking literally your assumption that such transf er would be made 
"without money or other consideration to the s tate ," the categoricaJ answer 
to your question would have to be "no." The law does not contemplate that 
a conveyance be made without any consideration whatever. However, it does 
not folJow that a money consideration is required to support a conveyance. 
There are many benefits to the state other than the receipt of money which 
would be sufficient cons ideration to jus t ify the transfer of the proper ty in 
question. It is to be pres umed that the officers concerned will act properly 
after be ing fully advised in the premises. The law certainly does not con
template that any governmental subdivis ion has an absolute right to have 
conveyed to it such tax-forfeited lands as it may request without r ea sonable 
grounds. The statute ves ts di scretion in the board of county commiss ioner s 
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in determining what t heir recommendation shall be, and in the commissioner 
of taxation in determining whether he shaH execute a conveyance to the 
governmental subdivision concerned. You will note that the deed will convey 
only conditional title and that upon use for any purpose other than that for 
which the property is conveyed, t he t itle to such property will revert to the 
state. 

GEO. B. SJOSELIUS, 

May 13, 1941. 
Special Assistant Attorney General. 

180-B 

329 
Sale-Voidable-Where value of buildings is dis regarded in apprais nl- M40 

§ 2139-15c; (MS41 § 282.or.). 
Polk County Attorney. 

Opinion 

This is in reference to the case of the sale of tax-forfeited land in your 
county. f ormerly owned by A. 

It appears thnt an improved homest ead, consisting of five platted lots, 
with a .dwelling house and outbuildings, had become forfeited for delinquent 
taxes. In appraising the property for sale pursuant to Mason's Supplement 
1940, Section 2139~15, subdivision (c), the five lots were listed as vacant and 
unoccupied, and were appra ised at $5.00 each, the same as other vacant lots 
in the vicinity. At the public sale of t ax-forfeited land held October 9, 1939, 
these five lots, together wit h some other vacant lots, were sold to an indi
vidual purchaser at the appraised value, $5.00 per lot. 

In my opinion this sale is voidable for lack of a proper appraisal. The 
genera l rule is that a sale of pubHc land may be set aside for manifest error 
amounting to a fraud by implication upon the public. 

State v. Red River Lumber Co., 157 Minn. 7, 196 N. W. 495; 

State v. Skelton, 167 Minn. 159, 208 N. W. 660; 

Buckley v. Patterson, 39 Minn. 250,39 N. W. 490; 

Thwing v. Hall & Ducey Lumber Co., 40 Minn. 184, 41 N. W. 815; 

Dunnel1's Diges t, Sections 1188 and 1192. 

In the Red River Lumber Compa ny case the main ground for cancellation 
was the complete disregard of an express provision of law requiring that the 
timber on pine lands should be sold and r emoved before the lands themselves 
were sold. In the present case the statute r equiring an appraisal was not 
entirely disregarded, but certainly it was not substantially complied with. 
Appraisal of improved r es idence property at the same nominal value a s 
adjacent vacant lots was a palpable error . Under the Jaw it is clearly the 
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duty of the county board to make an actual appraisal , taking into considerR 

ation a11 material elements of value of the propcl'ty. It is obvious that this 
was not done in the present case. F or the purposes of the law the result is 
the same as if no appraisal had been made. 

The information submitted does not show whether the erroneous ap
praisal was made by the county board deli berately or inadvertently. or 
whether the purchaser acted knowingly or in ignorance of the nature of the 
property. Poss ibly the county board may have committed an overs ight, but 
it is hardly conceivable that the purchaser did not know what he was buying. 
At any rate, it is certain that there was a material and patent mistake of 
fact in the appraisal which would amount to a constructive fraud on the 
public, even if the county board and the purchaser wer e unaware of it before 
the sale, and if the purchaser knew of the error in the appraisal when he 
made the purchase, he committed a deliberate fraud on the public. In either 
event the sale would be subject to cancellation. 

Even if the county board acted deliberately in maki ng the erroneous 
appraisal, with fuU knowledge of the facts, it would not legalize the sale. 
A private individual may transfer his property upon any terms he plea ses, 
but public authorities have no power to dispose of public property except 
upon compliance with the law. The rule is well establis hed that the state 
cannot be bound or es topped by the unlawful acts of its officer s. 

Furthermore, to transf er public land to a private individual for a gross ly 
inadequate consideration would amount to an improper appropriation of 
public property to private use. 

It might be contended that s ince the county board was given discre
tionary power to make an appraisal, and had ostensibly done so in this case, 
the purchaser was entitled to r ely on their action. Such was the argument 
in the Skelton case, above mentioned, wherein the court r efu sed to set a side 
a sa le. However, even discretionary powers must be exercised within reason
able limits, and when officials grossly and obviously exceed those limits, as 
in the present case, their action affords no protection to other parties con
cerned. 

It f01l0W5 that st eps to set as ide the sale s hould be undertaken as soon 
as possible. I n some cases of def ective sales which have come to our atten
tion, the purchasers have consented to cancellation, and have voluntarily 
r econveyed the land to the state upon demand by the county attorney. I 
sugges t that you first make such a demand upon the purchaser in the present 
case. If he complies he will , of course, be entitled to a refundment of the 
purchase money which he pa id. If he r efu ses it will be necessary for you to 
bring an action for cancellation agains t him in t he district court. 

As a guide for drawing a complaint in s uch an action, we note that in 
the Red River Lumber Company case the complaint set forth the facts fully, 
alleging that the state auditor committed an inadvertent mistake and sold 
the land in ignorance of the fact that it bore pine timber, that the purchaser 
bought the land knowing that it was timbered, without adviSing the auditor 
of that fact, and that by reason thereof the sale and the certificates thereof 
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were void and the land was the property of the state. Judgment was prayed 
cancelling the certificates of sale and adjudging title to the land to be in the 
state, with other relief not her e material. In general this form of complaint 
would be applicable to the present case, with such changes as may be neces
sary to conform with the facts. 

February 1, 1941. 

GASOLINE TAX 

330 

CHESTER S. WILSON, 
Deputy Attorney General. 

426-C 

Gasoline tax not in lieu of personal property taxes-M27 § 2720-82; M40 § 
2720-71; L 41, C 162; L 41, C 495. 

City Attorney, Redwood Falls. 

You inquire whether 01' not gasoline upon which the Minnesota state tax 
has been paid can be aga in a ssessed for personal property for the purpose 
of taxation when said gasoline is in storage as of May I . 1941, in the corpo
rate limits of the city. 

We assume that the Minnesota state tax paid is the 3c gasoline tax 
imposed by Mason's Minnesota Statutes 1940 Supplement, Section 2720-71. 
(See Laws 1941, Chapter 162.) 

Mason 's Minnesota Statutes 1927, Section 2720-82 (Laws 1941, Chapter 
495), provides that the state gasoline tax shall be Hin lieu of all other taxes 
imposed upon the bus iness of se lling or dealing in gasoline, whether imposed 
by the state or by any of its political subdivis ions, but shall be in addition 
to all ad valorem taxes now imposed by law." Under t his provis ion of the 
statute it appears clear that gasoline held in storage on May first is subject 
to a personal property tax even though the gasoline tax has been paid. 

March I, 1941. 

GROSS EARNINGS 

331 

FRANKLIN B. STEVENS, 
Special Assistant Attorney General. 

3~'.) 

Ad valorem tax-Recreation center of St. Paul Union Depot Co.-M27 § 
2246; (MS41 § 295.02.) . 

Commissioner of Taxation. 

Facts 

Certain personal property of the St. Paul Union Depot Company, con
sisting of bowling alleys, tables, chairs, lockers, steam tables, ice cream 
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fountains, etc., is located in the depot building and is used in the operation 
of 8 r ecreation center on the second fl oor of the building. 

Question 

Whether the earnings of the r ecreation center should be r eported by the 
proprietary lines of the depot company under t he gross earnings law or 
whether t he property enumerated is subject to the ad valorem tax. 

Answer 

It is my opinion that the property in quest ion, assuming that it is per
sonal property, is subject to the ad valorem tax. 

Section 2246 of Mason's 1927 Minnesota Statutes provides: 

"Every railroad company owning or operating any line of railroad 
s ituated within or partly within this state, sha ll, during the year 1913 
and annually ther eafter, pay into the treasury of t he state, in lieu of all 
taxes, upon all property within this state owned or operated for railway 
purposes, by such company, including equipment, appurtenances, append
ages and franchi ses thereof , a sum of money equal to five per cent of the 
gross ear nings derived from the operation of such line of raOway within 
this state." 

The St. Paul Union Depot Company is concededly engaged in the r a ilroad 
transportation business, but because it is merely an agency of the proprietary 
lines, which pay gross earnings taxes upon a ll their earnings , it has been 
held to be not subject to paym ent of a gross earnings tax. 

State v. St. Paul Union Depot Co., 1889, 42 Minn. 142. 

It has been held that the propriet ary lines of the depot company are 
liable to pay gross earnings taxes upon items of income from the depot 
company such as parcel room receipts . 

State v. Chicago, Rock Island & Pacific Ry. Co., 1930, 181 Minn. 615; 
232 N. W. 105, 233 N . W. 866. 

The court in this case stated that the operation of a parcel checking room 
is quite clearly in a id of and a part of the transportation business of the 
proprietary lines and that the income therefrom is therefore taxable as gross 
income. But t he court a lso made the following statement: 

HThat ther e may be incidental income from the operation of the 
depot, which is so disconnected from t he transportation business as not 
t o be gross income from that business and not subject to the gross 
earnings tax, may be conceded." 

The r ecreation center in question is located on the second floor of the 
depot building. To get to it, it is necessary to either use the stairs or the 
elevator off to one side of the front entrance to the main concourse used by 
the traveling public. The only sign visible on the ground floor is a small 
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sign "Bowling Alley" above the side elevator. The main attraction of the 
recreation center is its bowling alleys , of which there are twelve. The soda 
fountain is operated only in connection with the al1eys . An examination of 
the league score s heets pos ted on the wa11s indicates that out of some thirty 
leagues, only six are composed of railroad employees. The others are com
posed of employees of various bus iness enterprises in St. Paul. I t is apparent 
t hat the center depends for its patronage in large part upon r egular resident 
bowling teams in league competition. As the center is set up, only an occa
!:!ional traveler with an hour to spare while waiting for his train would have 
occas ion to use its facilities. 

Under the circumstances of the case, in my opinion the operation of this 
recreation center is so disconnected from the transportation business of the 
proprietary lines that the income therefrom cannot be considered part of the 
gross income of the proprietary lines. The income from the operation of the 
recreation center is therefore not subject to the gross earnings tax. Not 
being subject to the gross earnings tax, the personal property used in the 
business properly is subject to the ad valorem tax. 

August 6, 1942. 

332 

CHARLES P. STONE, 
Special Assistant Attorney General. 

216-1-3 

Municipalities-AlIowance from state for property subject to gross earnings 
taxes-Valuation of property and computation of a llowance to be made 
as of May 1 in taxable year-When population cha nge takes etfect
M27 §§ 1984,2002,2087-1, et seq., 2191; M40 § 2199-1; (MS41 §§ 272.60, 
273.ot, 273.26, 272.31, 276.16, ct seq.). 

State Auditor. 

Question 

Whet her the City of Brainerd, having attained a population of more 
than 12,000 according to the 1940 federal census, is entitled to the a llowance 
from the state treasury made by Mason's Minnesota Statutes of J927, Sec
tions 2087-1 to 2087-4, to municipalities having certain amounts of property 
on which gross earnings taxes are paid and which is consequently exempt 
fr om local taxation. The benefits of this statute arc limited to cities and 
vi l1ages contain ing not more than 12,000 inhabitants. Brainerd has previ 
ously been eligible, but the ]940 census showed its population as 12,071 , 
slightly above the limit sct by the above mentioned statute. 

Answer 

This population change became effective for the purposes of s tate laws 
on May 12, 1941, that being the date when the Governor, pursuant to Mason's 
Minnesota Statutes of 1927, Section 9892. filed with the Secretary of Sta,te 
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a certified copy of offic ial 1940 census tables containing a r eport of the popu
lation of Brainerd. The question is, when does this change in population 
operate to cut off the right of the Cit.y of Brainerd to the allowance in 
question? 

• 
T he purpose of the allowance is to compensate the cities and villages 

which come wi t hin the terms of the statute for loss of tax revenue on account 
of property which is exempt from locnl taxation by reason of payment of 
gross earnings taxes thereon. The amount payable is based upon the ratio 
between the property which is subject to local taxation and t hat w hich is 
exempt on account of gross ea rnings taxes, 

The status of all property, r eal or personal, as to whether it is subject 
to local direct taxes or to gross earnings taxes, must be determined as 0.£ 
May 1 in the year for which the taxes m'e levied, that being the date with 
r espect to which a ssessments arc made and upon which tax liens attach. 
Mason's Minnesota Statutes of 1927, Sections 1984, 2002, and 2191, and 
Mason's Supplement 1040, Section 2199- 1. Stnte v. N. W . Telephone Ex
change Company, 80 Minn. 17, 82 N. W. 1090. Hence it is clear that the 
amount which a municipality is entitled to receive for a given taxable year 
mus t relute to the ratio between ordinary taxable property and property 
whereon gross Nl rn ingH taxes a re paid as of May 1 in the year for which 
the taxes are levied. 

The statute provides that the allowance shull be paid annua1Jy , but does 
not fix any particular date for payment. In view of the fact that the local 
direct taxes levied for a given taxablc ycn r are paynble during the fo llowing 
year, it may be aEsmned that the allowance in question should be paid like
wise. We are informed that such has always been the practice, as shown by 
the records of your onlce. Accordingly, the a llowance paid to a municipality 
in any given yea r has been computed upon the ratio between the assessed 
value of ordinary real nnd personal proper ty and property whereon gross 
earnings tnxes are paid for the preceding · year . Thi s practice is clearly in 
accordance with the intent of the law. 

Applying the foregoing conclusions to the case at hand, it is my opinion 
that the City of Brainerd will be entitled to the a llowance payable in 1941 
for the taxable year 1940, computed upon property valuations as of May I , 
1940. It will also be entitled to the allowance payable in 1942 for the taxable 
year 1941, computed upon property valuations as of May I, 1941, because in 
contemplation of the state law Brainerd was still in t he class of cities having 
not more than 12,000 population at the date with respect to which the 
allowance for that year mus t be computed. Thereafter it will be entitled to 
no al10wance as long a s it remains in the class of cities having over 12,000 
population. 

We are informed that in reporting the valuation of property subject to 
gross earnings taxes, a s r equired by the statute , t he Railroad & Warehouse 
Commiss ion has been accustonw d to s tate the value H S of December 31, based 
upon the returns of the g ross earnings tux payers for the calendar year 
cnding on that date. Stl'ictl ~ Mpeaking, t his i1) not correct. Of course it Woqlq 
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make no difference if the r eport for December 31 actually r eflected the value 
of the property as of May 1 preceding. However , if the t axpayers had 
acquired or di sposed of any property during the year, an adjustment might 
be necessary. depending on when the changes occurred with r espect to May 1. 
In any event, the commission shoOld value and report t he property as it stood 
on May 1 of th e taxable year for which the a llowance is to be computed. 

It appears that under the established practice payment of the allowance 
for a given taxable year is not made until some time after the 1st of July 
in the foHowing year, due to the manner in which the legislature has made 
appropriations for the purpose. Hence there will always be ample time for 
the commission to make the r equired appraisals, taking into consideration 
the r eturns r eceived from the gross earnings taxpayers in t he meantime. 

October 21. 1941. 

INHERITANCE TAX 

333 

CHESTER S. WILSON, 
Deputy Attorney General. 

464-E 

Homes tead-Valuation-Mortgage on one tract consisting of homest ead and 
non-homestead property- M40 § 2293; (MS41 §§ 291.02 to 291.09). 

Nobles County Attorney. 

Facts 

The probate judge has r eferred to you the question of determining the 
valuation f or inheritance tax purposes of 160 acres of f arm land, 80 acres of 
which is a homestead, there being a mortgage against the ent ire quarter 
section. You state that the probate judge proposes to deduct ha lf of the 
amount of the mortgage in determining the value of the homes tead and the 
other half in det ermining the value of the non-exempt property; that the 
Department of Taxation has advised you that the mortgage should be 
deducted in the proportion that the value of each respective tract bears to 
the value of the entire tract ; and that in your opinion the entire mortgage 
should first be applied against the non-homestead property. 

Opinion 

The method of determining valuation for inheritance tax purposes. under 
the circumstances above outlined, which has been the practice of the Depart
ment of Taxation for many years, is valid, and within the intention of the 
legislature. 

The Inheritance Tax Statute now provides, Mason's 1940 SuppJement, 
Section 2293: 

"The homestead of the decedent, and the proceeds thereof if sold 
during administration, transferred to the spouse or issue of a decedent. 
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shall be exempt, to the extent of $30,000 of the appraised value thereof." 

The statute does not in terms provide the method of allocating a mort
gage which is an encumbrance upon both homestead and non-homestead 
property. As a practical matter, both parties, in executing a mortgage, con· 
sider the value of the security. If a mortgage covers two tracts , one of which 
is more valuable than the other, it is fair, and within the intention of the 
parties, if the mortgage is allocated on the basis of value of the security. 
in a situation wher e it is necessary to separate the property encumbered 
into two tracts. 

It is true, as you point out, t hat the theory of the law is that the home
stead should descend . without the payment of a tax; but the method of 
apportionment approved above is not in any way inconsistent with that 
theory, since it allows the homestead to descend without the payment of any 
tax whatsoever. It is true also, as you point out, that Mason's Minnesota 
Statutes 1927, Section 9649, provides that in the event of the foreclosure of 
a mortgage the owner may demand t hat non-homestead property be first sold. 
However, the fac t that the legislature has specifically so provided in the 
case of mortgage foreclosures, and has failed to so provide in the case of 
valuation for inheritance tax purposes, would indicate a differ ent intent in 
the latter situation. It seems also clear that t he legislature may have con
sidered the equities, in a s ituation where a creditor is attempting to satisfy 
a debt by foreclosure, as being entirely different from t hose in which the 
sole question is one of valuation for tax purposes, and in which ther e is no 
question of any loss of title nor any impairment of the right to a statutory 
exemption of homestead property. 

In my opinion, the courts would uphold the method of valuation adopted 
by the Department of Taxation, that is, the apportionment of a mortgage 
covering both homestead and non-homestead property on the basis of value 
of the security. 

May 26, 1942. 

LEVIES 

334 

P. F. SHERMAN, 
Assistant Attorney General. 

232-D 

Per capita tas-Laws 1941. Chapter 543, cons trued and applied-Limits of 
levy discus •• d- L 41, C 643; (MS41 §§ 275.11, et seq.). 

City Attorney, Eveleth. 

Facts 

In October, 1941, in accordance with Sections 5, 6, of Article 8 of State 
Constitution, and Section 1958, of Mason's Minnesota Statutes of 1927, the 
1940 Supplement, the City of Eveleth levied for 1942 the sum of $102,431.26, 
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representing 150% of the amount due for bonded debt r etirement. The 
amount actually due was $68,287.50 and the amoun t 60% in excess thereof 
amounted to $34,143.75. It will mean that at the end of t his year, 1942, when 
all taxes have been collected, t hat t he sum of $34,143.75 (if 100 0/0 of levy 
collected) wi ll be in the county treasury as excess levy. In previous years 
t his excess was r eturned to our city's general fund in a ccordance with a ttor
ney general's opinion. However. by decision of Judge Edward Freeman, of 
District Court, at Virg inia , copy of which is herewith enclosed, it appears 
that the excess must now remain in t he county treasury to be applied in 
r etirement of nex t future installments on bonded debt. Therefore, the City 
of Eveleth will have approximately $34,143.75 or some such sum depending 
upon amount collected, in the county treasury for the l'ctiremcnt of the 1943 
installments of our bonded debt. 

Under the present schedule, the city has duc in 1943 one $45,000 bond; 
one $27,000 bond; and approximately $21,000 of interes t, totaling $93,000. 
Section 2063, of Mason's Minnesota Statutes of 1927, 1941 Supplement, per
mits the city to levy within the $70.00 pCI' capita of population and above 
the 1943 limit of $65.00 per capita of population, such sum to pay and dis
charge a valid indebtedness incurred "prior to the calendar year 1941 ." The 
entire indebtedness was incurred after 1933, or ra ther, i.e., after 1932. We 
now intend, pursuant to opinion of you r office (44B-12), J anuary 17, 1941, 
with permiss ion of the Investment Board, to r efund the $45,000 and $27,000 
bonds due in 1943. The excess of $34,143.75 remaining in the county trea sury 
at the end of this year will be more than s ufficient to pay in full the inter est 
of approximately $21,000 due July 1. 1943, Assuming these facts, you will 
see that in 1943 the city will not ha ve to make any payments on bonded debt, 
it being our in tention to make the refunding bonds due and payable in 1948 
and 1949. 

Question 

With this situation, can the city legally in October of this year levy for 
1943 the sum of $65.00 per capita of population plus another $5.00 per capita 
of population. the amount collected at $5.00 per capita of population to 
remain in * * * a sinking fund and such monies to be app lied in payment 
of " next future installments"? 

Answer 

We hold that it may. under t he conditions hereinafter set forth. 

In r caching t his conclusion we have reexamined several acts of the 
legislature dealing with the s pecia l tax problems of the r ange municipalities. 
We have a lso had bef ore us the d iscuss ion of the per capita tax limits 
imposed by Laws 1941. Chapter 543, as found in our opinion of this date to 
City Attorney Everett P. Freeman of Chisholm, a cop y of which is enclosed. 

The first law passed by the legislature limiting tax levies by munici 
paliti es on a per capit a bas is was Laws 102 1, Chapter 417. This act pro
vided f or a l imitation of $100.00 per capita plus (and this is to be noted) 
such amount as was neccssHl'y to pay va lid indebtedness incurred prior to 
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January 1, 1921. This act became Mason's Minnesota Statutes of 1927, Sec
tions 2061 to 2066 inclusive. Section 2061 was amended in 1929 by Chapter 
206, which reduced the per capita limitation progressively to $70.00 per 
capita. This time, however, the legislature provided for the payment of valid 
obligations incurred prior to January 1, 1929, by a separate act, Laws 1929, 
Chapter 208. This was in addition to the per capita limitation in Section 
2061, as amended by Chapter 206. This continued to be the law until the 1941 
legislature enacted Chapter 648. 

For a discussion of Chapter 643, see opinion No. 336. 

From these legislative acts, we believe the following conclusions may 
be drawn. 

The legislature has established a policy of providing for the expeditious 
payment of valid outstanding indebtedness by the range municipalities. The 
provisions for the payment of such obligations have been dealt with sepa
rately from the provisions for the payment of current expenses of operation. 
Until the enactment of Laws 1941, Chapter 543, there was no per capita 
limitation upon levies for the payment of bonded indebtedness. Does this 
new provision indicate an intention on the part of the legislature to restrict 
further than specifically provided the levy of taxes for the retirement at 
valid bonded indebtedness? We think not. These laws are remedial acts. 
Giffin, Sr. v. Village of Hibbing, 178 Minn. 337, 341. As such, t hey are to be 
construed liberally. 6 Dunnell's Digest, Section 8986. In the absence of 
language clearly so providing, we should guard against a narrow construc
tion which will prevent these municipalities from pursuing a financial policy, 
long recognized as wise and beneficial, of providing in advance through the 
medium of a s inking fund the moneys for the payment of obligations when 
they mature. The very language of the act in Section 3 r ecognizes the use 
of a sinking fund. 

"If, prior to the calendar year 1941, any such city ••• has in
curred by proper authority a valid indebtedness including bonds, in 
excess of its cash on hand, plus any amount in any s inking fund for the 
payment of indebtedness , such city ••• within, but not above, the 
limits now permitted by law, in addition to the foregoing, may levy 
sufficient amounts to pay and discharge such excess indebtedness, bonds 
and interest thereon." (Boldface ours.) Chapter 543, Section 3. 

There is nothing in this language to restrict the levy to amounts needed 
for the retirement of valid indebtedness due the following year. The restric
tions imposed are (1) that any such additional sums shall be separately 
levied, (2) that such additional funds, when collected, shall be paid into a 
separate fund which is in effect a special s inking fund, and (3) that such 
additional Bums shall be used only for the purpose of paying such excess 
indebtedness, bonds and interest thereon. It is our conclusion that in each 
year that the City of Eveleth has a valid indebtedness, including bonds, in 
excess of its cash on' hand, plus any amount in any sinking fund for the 
payment of such indebtedness, the city may levy an amount not exceeding 
the difference between the per capita limitation for a g iven year and t he 
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$70.00 per year per capita limitation, even though there may be no part of 
such indebtedness due and payable in the year next following that in which 
the levy is made. 

We wish to point out to you the difference between levies made under 
Laws 1941, Chapter 643, and under Mason's Supplement 1940, Section 1958. 
Under Chapter 543, the levy for the retirement of the indebtedness is initi
ated by the city. As we have held above, the proceeds of such levies may be 
used to retire valid indebtedness in advance of its due date. If such valid 
indebtedness is held by the State of Minnesota and is not paid before the 
time for the state auditor to make his levy for the year preceding that in 
which the indebtedness is due, then it is the duty of the auditor to initiate 
the levy in accordance with the provisions of Section 1958. 

April 6, 1942. 

335 

GEO. B. SJOSELIUS, 
Assis tant Attorney General. 

619-1 

Per capita tax-Laws 1941. Chapter 543. construed and applied-L 41. C 643; 
(MS41 §§ 276.11, et seq.). 

City Attorney, Chisholm. 

Facts 

The City of Chisholm has no indebtedness incurred prior to January 1, 
1929. 

Question 

What is the maximum per capita levy which may be made under Laws 
1941, Chapter 543, by the City of Chisholm in 1942? 

Answer 

By Mason's Supplement 1940. Section 2061, as amended by Laws 1941, 
Chapter 643, Section 1, it was provided: 

liThe total amount of taxes levied by or for any city or village, 
baving a population of more than 3,000, for any and a ll general and 
special purposes whatsoever, exclusive of taxes levied for special assess
ments for local improvements on property specially benefited thereby, 
shall not exceed in any year the amount hereinafter indicated per capita 
of the population of such city or village: 1941, $67.50 per capitaj 1942, 
$66.00 per capita; 1943, $62.60 per capita; 1944, $60.00 per capita; 1946, 
$67.50 per capita; 1946, $55.00 per capita; 1947, $52.50 per capita; 1948 
and thereafter, $50.00 per capita .••• " 

By Mason's Minnesota Statutes of 1927, Section 2063, as amended by 
Laws 1941, Chapter 543, Section 3, it was provided, so far as pertains here: 
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"If, prior to the calendar year 1941, any such city, village or school 
district has incurred by proper authority a valid indebtedness, including 
bonds, in excess of its cash on hand, plus any amount in any sinking 
fund for the payment of indebtedness, such city. village or school dis
trict, within, but not above, the limits now permitted by law, in addition 
to the foregoing, may levy sufficient amounts to pay and discharge 8uch 
excess indebtedness, bonds and inter est thereon; •• _.n 

The limit for Chisholm permitted by law when Chapter 643 became 
effective was $70.00 per capita. Mason's Supplement 1940, Section 2061. 
This was not increased by the passage of Chapter 543. See id. Section 6. 

The City of Chisholm, according to the 1940 census, has a population 
of 7,487. As a city of more than 3,000, the tota l levy by the City of Chisholm 
for 1942, for all purposes exclusive of taxes levied for special assessments 
for local improvements on property especially benefited thereby, must not 
exceed $70.00 per capita. This, however, is a permissive limit only, which 
embraces within it and is conditioned upon two other limits, which we shall 
point out. One of these is a limit for 1942 of $65.00 per capita on the total 
amount to be levied "for any and all general and special purposes whatso
ever, exclusive of taxes levied for special assessments for local improvements 
on property especially benefi ted thereby, ...... This limit increases at the 

rate of $2.50 per capita per year until it reaches a stationary level of $50.00 
per capita for 1949 and subsequent yenrs. The other limit in 1942 is the 
difference between $65.00 in 1942 and $70.00 (amounting to $5.00 per capita). 
This limit increases $2.50 per capita each year until it reaches a maximum 
of $20.00 per capita for 1949 and subsequent years. This levy, however, can 
only be made in order to provide for a sufficient amount to pay valid indebt
edness incurred prior to January I, 1941, which is in excess of the cash which 
Chisholm has on hand, plus any amount in any sinking fund for the payment 
of indebtedness. The amount collected under this limitation must be placed 
in a separate fund when collected as provided by Mason's Minnesota StatuteB 
of 1927, Section 2063, as amended by Laws 1941, Chapter 643, Section 3. H 
the $5.00 per capita is not sufficient to pay all bonded indebtedness and judg
ments which must be paid in 1943, the auditor must extend in full within the 
$66.00 per capita the levy for the amounts needed to pay such bonded indebt
edness and judgments, and he mus t reduce the r emainder of the levies 80 

that the total levy does not exceed the $65.00 per capita limitation. Mason's 
Minnesota Statutes of 1927, Section 2066, as amended by Laws 1941, Chapter 
643, Section 4. 

This answers your question. 

April 6, 1942. 

GEO. B. SJOSELIUS, 
Assistant Attorney General. 

519.1 
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MORTGAGE REGISTRY 

336 
Contract--Payable in deliveries of wheat-Ascertainment of amount seeared. 

-M27 § 2322; (MS41 §§ 287,01, et seq.). 

Wilkin County Attorney. 

Facta and Question 

A party in this county bought a farm on contract for deed from a party 
in New York City. which contract is payable in No.2 Spot Wheat delivered 
at Chicago, Ill. No purchase price is fixed in terms of dollars. The buyer 
made a down payment of 900 bushels of wheat and then agreed to pay 600 
bushels of wheat on March lOth of each year until the entire purchase price 
of 10,000 bushels of wheat has been paid. The buyer as a practical matter 
will pay on each March 10th the money equivalent of 600 bushels of wheat 
as determined by the average daily price of the wheat in Chicago in the 
February preceding each payment date. 

The buyer desir es to r ecord the contract and I would like an opinion 
as to how to figure the mortgage registration tax on same. 

Answer 

Although the statute (Mason's Minnesota Statutes 1927, Section 2322) 
requires that the amount of the indebtedness be expressed in any mortgage, 
yet our court has held (Farmer s' Bank v. Woolery, 156 Minn. 193.200) that 
a mortgage may be valW, notwithstanding no such amount is s tated therein. 
This instrument is not absolutely void because of the fact that no money 
cons ideration is expressed therein, but it does remain in a state of dor~ 
mancy until the mortgage registry tax is paid. (First State Bank v. 
Hayden, 121 Minn. 45, 52.) Vitality may be infused into it by payment of 
the tax and thereupon the parties are entitled to have it recorded. Hence it 
becomes the duty of the county treasurer to compute the amount of the 
mortgage r egistration tax. 

The value of the future deliveries of grain is impossible of accurate 
ascertainment at the present time. The treasurer cannot be expected to 
determine precisely what is humanly impossible of accurate computation. 
Therefore it must be left to the discretion of the treasurer to determine the 
worth of the unpaid instaUments of 9100 bushels of wheat in such manner 
and at such amount as appears to him as being most accurate. 

One way to do it would be that suggested by you, namely. to take the 
price of spot wheat in Chicago on the date of the contract and apply that to 
9100 bushels of grain. 

Another method which might appeal to the officer as being reasonable 
would be to take the average value of spot wheat in Chicago on March 10 
over a period of years past, say ten years, and use that as the basis for 
arriving at the amount of the tax. 
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Another method, and perhaps more accurate than any other, would be 
for the treasurer to determine the present fair market value of the land 
covered by the contract; then ninety-one hundred ten thousandths (91001 
10,000) of that value could be logically considered to be the value of the 
unpaid installments or the amount secured by the contract. 

The treasurer might require the parties themselves to submit their 
estimates as to the worth of the undelivered grain and as to the amount 
remaining unpaid on the contract. 

Using one of these methods, or a combination thereof, or some other 
method considered by him to be indicative of the amount secured, the treas
urer should determine what amount in his best judgment represents the 
balance secured by the contract, and certify the tax accordingly. 

I believe that the registration of the contract would not be held invaJid 
if the amount of the tax so ascertained by the treasurer in good faith has 
been paid. 

You will note that I have referred to the I'county treasurer" as the 
officer who is to determine the amount of the tax. I do so for convenience 
merely. This opinion should not be taken as determinative of whether it js 
the treasurer's or the auditor's duty to determine the amount of the tax, or 
whether such amount must be determined by them jointly. The statute does 
require the treasurer 's r eceipt for the tax to be countersigned by the auditor. 

May 28, 1942. 

MONEY AND CREDITS 

337 

RALPH A. STONE, 
Special Assistant Attorney General. 

418-A 

PORtal sal'ings certificates and accounts are subject to-31 USCA 742; 39 
USCA 760. 

Comm,issioner of Taxation. 

Question 

Whether postal savings certificates and accounts are subject to taxation 
aa money and credits. 

Answer 

An opinion of the Attorney General dated May 23, 1933, holds that 
postal savings accounts and certificates are subject to the money and credit! 
tax. We have reexamined the question and aiter further consideration Bee 
no reason for departing from the previous opinion. 

Postal savings deposits are authorized under the provisions of Chapter 
20, Title 39, U.S.C.A. Although th.t statute expressly exempts the bonda 
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which are issued in exchange for postlll savings certifi cates, 39 U.S.C.A. 760, 

there is nothing in the statute which expressly exempts deposi ts from tax

ation. 

3 1 U.S.C.A. 742 provides as fo llows : 

HExcept as otherwise provided by law, a ll s tocks , bonds, treasury 

notes , and other obligations of the United States shall be exempt from 
taxation by or under state or municipa l or local authority." 

This provision cannot be construed to exempt pos tal savings certificates and 

deposit accounts, Such depos its do n ot, 1i!ee deposits in ordinary commer cial 

and savings banks, create a r elationship of debtor and cr editor. Deposits in 

postal s avings are t rust funds which do not pass into or become the property 

of the U . S. Treasury. See U . S. v. Stewart, 30 F ed. Supp. 200, D. C. Nevada 

(1930). 

In Hibernia Sav ings and Loan Society v. San Franc isco, 200 U. S. 310, 

a ffirming 72 Pac. 920, it was held that a tnx on checks issued by the Treasurer 

of t he United States for in terest on U. S. bonds was properly imposed by 

the State of California. The court poin ted ou t that t he exemption provided 

in 3 1 U.S.C.A. 742 does not extend to obligations available for immediate 

use and payable ~n demand. In th e opinion of the lower court it was empha

sized that the words "or other obl igations" refer to obligations s imilar in 

nature to those speci fi cally named , and given unde r the general power of 

the United States to borr ow money and issue obligations upon cr edit. 

Amounts payable on demand were distinguished. 

In Lutz v. Arnold, 193 N. E. 840, 85 1, pet it ion for r ehearing denied 

196 N . E. 702 (Indiana 1935) , a st ate tax on postal savings certificates was 

held valid . The court did not di scuss 31 U.S.C.A . 742 but held the tax va lid 

on the ground tha t no constitutional provisions were violated and that a tax 

on such certificates was in no way a burden upon or impa ired the operation 

of t he government or one of its agencies. 

No authorities have been di scover ed in which postal savings deposits or 

anything s imilar thereto were held exempt from state taxation. 

In my opinion, Congress intended to exempt only obligations in the 

nature of stocks and bonds and did not Intend to include in the exemption 

amounts deposited under the Postal Savings law r epresented by certificates 

payable on demand. 

August 26, 1941. 

P. F . SHERMAN, 
Assistant Attorney General. 

614·G 
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338 
Taxes omitted from de linquent persona l property tax list may be placed in 

list for subsequent year. 

Redwood County Attorney. 

Facts 

A certain moneys and credits tax was not assessed and was omitted for 

several years and the same was ~al1ed to the Auditor's attention in the 

month of September and the same was duly placed upon the tax list as pro

vided by law according to Section 1985. In due cour se the property owner 
came in and paid part of this tax for one year and objected to a part of it 

as being an illegal tax, and the Treas urer issued a partial receipt f or the 

amount paid, the balance remaining delinquent. 

Thereafter and the following year, by omiss ion 01' oversight, the delin

quent portion of this tax was om itted from the delinquent li st and of course 

was not cancelled or abated in an!' manner. 

Question 

How should this delinquent portion of the tax be placed upon the delin

quent tax list and be duly certified to the clerk? 

Answer 

There is 80 far as we know no authority for the acceptance by the 

treasurer of a partial payment of the per sonal property tax involved. The 
failure oJ the auditor to place the delinquent tax in the deli nquent Jist does 

not cancel or di scharge the taxes . HPayment alone discharges the obligat ion, 

and until payment the state may proceed by all proper means to compel 
performance of the obligation." State v. O'Connell , 170 Minn. 76, 79. Taxes 

which have been regularly a ssessed and levied and which arc delinquent but 

were omitted from the delinqu ent list for the proper yem· may be included 
in the delinquent lis t for subsequent yeal'S. County of Brown v. Winona & 

St. Peter Land Co., 38 Minn. 397, 402. 

The county auditor should place the full amount of the taxes which were 
omitted in the next delinquent personal property tax list. The part payment 

should not be deducted or shown on the delinquent lis t . Allowance may be 

made for the amount paid when final settlement is made. 

May 29, 1941. 

GEO. B. SJOSELIUS, 

Special Assistant Attorney General. 

614-L 



488 TAXATION 

PERSONAL PROPERTY 

339 
Agricultural products-How valued and assessed-Laws 19.n, Chapters 43&, 

437 and 438 construed and effect of each determined-L 41, C 436, 487, 
438. 

Martin County Attorney. 

Facta 

Chapters 436, 437 and 438 of the 1941 Session Laws, having reference 
to subdivision 6, Class 3a of Chapter 436, which reads as follows: "All agri
cultural products in the hands of the producer shall constitute Class 3a and 
shall be valued and assessed at 100/0 of the full and true value thereof," 

In Class 3a of Chapter 437 J it appears that the words "and not held for 
sale" have been inserted and would change the meaning of the law, having 
reference to grains held by farmers for storage and sale. 

Under Class 3a of Chapter 438, those same words "and not held for sale" 
have been inserted, but Section 20, Chapter 438, provides "nothing herein 
contained or omissions shall be construed as repealing any prior amendments 
to the foregoing sections by the 1941 session of the legislature." 

Question 

What rate are grains and other farm produce stored by farmers for sale 
now to be classified for taxation purposes? 

Answer 

Mason's Supplement 1940, Section 1993, Class 3a was amended at the 
1941 session of the legislature by three separate and distinct acts of the 
legislature, namely, Chapters 436, 437 and 438. The provisions of these 
three chapters relating to Class 3a read as follows: 

436. "All agricultural products in the hands of the producer shall 
constitute class three U a" and shall be valued and assesesd at ten per 
cent of the full and true value thereof." 

437. "All agricultural products in the hands of the producer and 
not held for sale, all horses, mules and asses used exclusively for agri
cultural purposes, and all agricultural tools, implements and machinery 
used by the owner in any agricultural pursuit shall constitute class three 
u a" (3a) and shall be valued and assessed at ten (10) per cent of the 
full and true value thereof." (Boldface supplied.) 

438. jjAll agricultural products in the hands of the producer and 
not held for sale, all horses, mules and asses used exclusively for agri
cultural purposes, and all agricultural tools, implements and machinery 
used by the owner in any agricultural pursuit shall constitute class three 
ua" (3a) and shall be valued and assessed at ten (10) per cent of the 
full and true value thereof." (Boldface supplied.) 
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An examination of the Janguage of said Class 3a as found in Mason's 
Supplement 1940, Section 1993, before any action was taken by the legis
lature at the 1941 session discloses that it is the same as the language con
tained in Class 3a as found in Chapters 437 and 438 so far as such language 
relates to agricultural products. The question therefore is whether there 
has been a repeal by implication of the amended language found in Chapter 
436 relating to Class 3a by the provisions contained in Chapters 437 and 438 
relating to Class 3a, Our Supreme Court has said: 

"Of course, repeal by implication can be effected by inconsistent 
enactments at the same session of the legislature; but it has been said 
that statutes enacted at the same session are to be cons trued to a certain 
extent as one act, and therefore in such a case there is a much stronger 
presumption against an intention to r epeal which is not expressed than 
in case of statutes passed at different sessions ; and in such cases there 
should be such an exposition as will give effect to what appears to be 
the main intent of the lawmaker." State v. Archibald, 43 Minn. 328, 330. 

This rule is substantially the same as that found in Laws 1941, Chapter 492, 
Section 26. Apply ing this rule of construction we find that until the enact
ment of Chapter 436 the test to determine whether agricultural products 
in the hands of the producer were to be valued and assessed at ten per cent 
was - were they held for sale? By the enactment of Chapter 436 it is clear 
that it was the intention of the legislature that the test to determine whether 
agricultural products should be valued at t en per cent was thenceforth to be 

- were such agricultural products in the hands of the producer? There is 
no language in either Chapters 437 or 438 which indicates either directly or 
indirectly that the legislature by the enactment of those statutes intended 
to effect a repeal of the amendment contained in Chapter 436. There was 
no attempt made by the legislature to amend Class 3a in either Chapters 
437 or 438. There was, however, deliberate action on the part of the legis. 
lature in amending Class 3a in Chapter 436. The legislature not only 
amended the language relating to agricultural products, but it also struck 
out all of the remaining language in that class. It then created a new Class 
3d in which it placed all the property which had formerly been in Class 3a 
but the language relating to which was stricken out by the amendment of 
that section. If we were to construe the action of the legislature in reenact. 
ing in Chapters 437 and 438 the oid language contained in Class 3a as con. 
stituting a repeal of the amendment of Class 3a as found in Chapter 436, it 
would result in nullifying the deliberate act of the legislature in not only 
amending Class 3a but in creating Class 3d by subdivision 8 of Chapter 486. 

Our court has said in State v. Archibald, supra: 

liTo justify a court in holding that an act is repealed by one subse~ 
quently passed, it must appear that the later provision is certainly and 
clearly in hostility to the former. If by any reasonable construction the 
two statutes can stand together, they must so stand. If harmony is 
impossible, and it is only in that event, the earlier enactment is repealed." 

Applying this rule of construction, we cannot come to the conclusion that 
the provisions contained in Chapter 436, subdivision 6, amending Claaa Sa 
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and in subdivision 8, cl'cating Cla ss 3d, are in hostil ity to Chapter s 437 and 
43B. FulJ e ffec t of the intention of t he legi slature to a mend Section 1993 
can be g iven by this construction as the amendment to Section 1993 in Chap
ter 437 is in Class 1 and t he a mendment to Chapter <138 is in Class 4. 

It is our conclusion therefore that Chapter s 436, 437 and 438 must be 
r ead together as if the provisions contained there in with regard to amend
ments were a U found in one <1I1d the SHme act of the legislatu re. The result 
of th is conclusion is t hat Mason's Supplement 1940, Sect ion 1993, must, from 
the effective date of the var ious nets, which is April 25. 1941, be held to r ead 
as it is in Mason's Supplement J940, except for t he following amendments. 
Ther e must be inserted the word a nd fi gu re "subd ivis ion I " and the word and 
fi gur e "subdivis ion 2" and so on through t he various s ubdivis ions as they 
are found in Chapter 436. 

Class 3a of the amended Section 1993 will r ead as it was found in sub
divis ion 5 of Chapter 436. 

The amended Section 1993 will have a new class which will be Class 3d. 
This class will be as found in subdivision 8 of Chapter 436. 

Class 1 of the amended Section 1993 will read a s it is found in Chapter 
437. 

There will be a new and additional subd ivision of the amended Section 
1993, which it will be necessary t o r enumber as subd ivis ion 10. This new 
subdiv is ion will contain the language f a un"': in subd iv ision 2 of Chapter 438. 

From the above construction of Chapters 436, 437 and 438, it necessarily 
follows t ha t a ll agricultural products in the hands of the producer, whether 
held for sa le or for private consumption, s hall be va lued and assessed at 
ten per cent of the full and true value t her eof. The complement of this 
proposition is that a ll agricultural products held by a ny one who is not the 
producer of such ugricultura l products, whether he ld for sale or private 
consumption. fa l1 in Class 3 and shall be valued and assessed at thirty-three 
and one-third per cent of the .full and true va lue ther eof. 

July 24, 1941. 

340 

CEO. B. SJOSELIUS, 
Special Al'=s is tant Attor ney General. 

421-C 

Assessment-Place of-Propert.y of adu lt incompetent ward not having fixed 
place of r esidcnce--M27 §§ 2003, 2015, 2017; (MS4 1 §§ 273.26, 273.45, 
273.47) . 

City· Attol'ney, Willmar. 

Quest ion 

As to t he place where property of an adult incompetent ward sh ould be 
assessed. The ward lives w ith he r t hree children in three separate munici-
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paJities in the county and can no longer be said to have a fixed place of 
residence. 

A nswer 

Mason's Minnesota Statutes 1927, Section 2003, provides a genera l rule 
for assessment to the effect that property shall be assessed at the place of 

residence of the owner. Section 2015 specificu lly provides that the per sonal 

property of every person other than a minor under guardianship shall be 

listed where the ward resides. I n the case which you cite, it is true that the 

ward does not have a fixed place of res idence. H owever, on any given day. 

the res idence of the ward can be determined. Section 2017 provides that in 

the case of an owner of personal property moving from one district to 
another between May 1 and Ju ly 1, the property s hall be assessed in either 
district in which the person is first called upon by the assessor. 

Under the circums tances of this case, we believe that the property must 
be assessed in the district in which the owner was res iding at the t ime t he 

assessment of the prop~rty was made. 

You call our attention to 147 Minn. 342. That case is not in point, s ince 
it goes to the jurisdiction of the state to tax and not to the place or location 
at which property should be taxed. The place at which the property should 
be taxed is governed by statute as outlined above. 

September 26, 1941. 

341 

FRANKLIN B. STEVENS, 

Special Assistant Attorney General. 

421-A-17 

Gasoline-Tax not in lieu or personal property taxes-Motor vehicles used 
for highway construction-Minn. Const., Art. XVI, § 3. 

Village Attorney, Lanesboro. 

Question 

Whether machinery used for highway construction is subject to a per
sonal property tax when the gasoline used to operate such equipment has 
been subjected to the Minnesota gasoline tax which has been p!lid. 

Answer 

The payment of t he Minnesota gasoline tax does not relieve equipment 
in which the tax paid gasoline is used from personal property taxation. 
Article 16, Section 3 of the State Constitution, provides that the taxation 
of motor vehicles used on the public s tree ts a nd highways of t he state may 
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be on a more onerous basis than any other personal property, and further 
provides that such tax on motor vehicles shall be in lieu of all other tax •• 
except wheelage taxes which may be imposed by any borough, city or village. 

This constitutional provision refers to the license fee paid for the oper~ 
ation of motor vehicles but does not r efer to the gasoline tax. It may be 
that the taxpayer in question failed to make this distinction and therefore 
raised the present problem. 

FRANKLIN B. STEVENS, 
Special Assistant Attorney General. 

March 3, 1941. 826 

342 
Grain-Mortgaged to Federal Government subject to tax-M27 II 187", 

1984; (MS41 §§ 272.01, 273.01). 

Wilkin County Attorney. 

Facts 

Farmers have obtained loans on their wheat and the wheat is sealed by 
the Government on their farms. There is no foreclosure proceeding by the 
Government. 

Question 

Shall the assessor assess said grain 1 

AlUJwer 

All personal property in this state, and all personal property of per.onl 
residing therein, including the property of corporations, banks, bankin, 
companies, and bankers, is taxable except such as is by law exempt from 
taxation. Mason's Minnesota Statutes of 1927, Section 1974. Personal prop
erty shall be listed and assessed annually with reference to its value on 
May 1, and if acquired on that day, shall be listed by or for the penoll 
acquiring it. Id. 1984. 

It appears from your statement of facts that the farmers to whom you 
refer were on May first the owners of the wheat in question. The title to 
the wheat remained in them although they may have encumbered it by 
obtaining a lORn from the federal government. Until the federal government 
forecloses its lien and obtains title to t he wheat, the owners thereof mUlt 
pay the personal property taxes imposed upon it. 

June 21, 1941. 

GEO. B. SJOSELIUS, 
Special Assistant Attorney General. 

216-C-10 
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343 
Hives of Bees-Owned by re8ident and temporarily outside state-M27 § 

1974; (MS41 § 272.01). 

Jackson County Attorney. 

Question 

Whether the State of Minnesota can assess a personal property tax UpOD 

a resident of the state who, on May 1st, was the owner of hives of bees 
which were temporarily outside the stat e on that date. You advise us that 
t.he owner of these bees customarily keeps them in Minnesota during a 
portion of the year, it being his practice to remove them from Minnesota 
during the month of November and bring them into the state approximately 
May 16th of each year. 

Answer 

Mason's Minnesota Statutes, 1927, Section 1974, imposes a tax upon all 
personal property in this state and all personal property of persons residing 
in this state, except such as is by law exempt from taxation. It is clear 
under the law that it is the intention of the 1egis1ature to tax personal prop
erty of a resident, even though 'that property may be outside the state. It 
is necessary to determine to what extent Minnesota has power to tax a 
resident's property when that property is outside the state for a portion of 
the year. In Union Refrigerator Transit Company v. Kentucky, 199 U. S. 
194, 26 S. Ct. 36, it was held that the domiciliary stat e could not tax per
sonal property permanently located outside the state; and the reason given 
tor this rule was that the property enjoyed no protection of the state 
attempting to assess the tax. In that ease, the court cited a line of decisions 
from Pennsylvania, holding that personal property permanently located 
outside the state could not be taxed; but, at the same time. cited 8 Pennsyl
vania ease upholding the tax upon a Pennsylvania corporation imposed upon 
personal property which was not shown to be permanently located outside 
the state. The only purpose in citing these cases was to show the distinction 
drawn between a permanent situs outside the state and a temporary situs 
or use of personal property outside the state. 

The taxation of ocean-going vessels at the domicile of the owner. when 
it does not appear that such vessels had acquired an actual situs elsewhere. 
does not deprive such owner of the property taxed without due process of 
law. Southern Pacific Company v. Kentucky, 222 U. S. 63. 32 S. Ct. 13. By 
way of dictum, in Johnson Oil Refining Company v. State of Oklahoma, 
54 S. Ct. 162, 290 U. S. 168, the supreme court states that the state of 
domicile of the owner of per sonal property has jurisdiction to tax property 
which has not acquired an actual situs elsewhere. 

In the recent decision of Curry v. McCanless, 307 U. S. 357, 59 S. Ct. 900; 
and Graves v. Elliott, 307 U. S. 383, 69 S. Ct. 913, the supreme court held. 
In r elation to a transfer tax on intangibles, that two states may tax the 
transfer if each of those states has given the benefit and protection of its 
laws to the intangibles. The application of this rule would certainly allow 



494 TAXATION 

the state of the owner's domicile to tax personal property which had not 
acquired a fixed situs outs ide the s tate. 

Therefore, bees owned by a Minnesota res ident on May lst may be taxed 
in Minnesota, even though at that date the bees arc temporarily outside the 
state. 

April 7, 1941. 

344 

FRANKLIN B. STEVENS, 
Special Assis tant Attorney General. 

421-A-I7 

Judgment-May be cancelled only 8S provided by Mason's Minnesota Stat
utea of 1927, Section 2092, or abated only as provided by Id. 1983- M27 
§§ 1983, 2092; (MS41 §§ 272.07, 277.05). 

Cook County Attorney. 

Facts 

The facts are that a certain piece of road machinery known as a patrol 
grader was being rented on a monthly rental basis by the county and was 
assessed by the a ssessor against the owner and lessor, Lange Tractor and 
Equipment Company. That was the s ituation when the assessment was made 
under the law and ther eafter, and in the summer of the same year, 1940, the 
County Board advertised for bids a nd bought said equipment. Thereafter, 
and at the February la, 1941, meeting, t he statcment of t axes on said per-
80nal property in the amount of $179.42 agains t the said owner came on f or 
discussion by the County Board, and as a r esult thereof, the following action 
was taken as revealed from the minutes of the meet ing: "Moved by Kugler 
and seconded by Pecore, that the personal property tax of Lange Tractor 
and Equipment Company be cancelled. Ayes a ll." 

Question 

Whether the action taken by the county board is valid. 

Answer 

The discussion of the statutes involved by you in your request for an 
opinion has been very helpful. 

The only authority which is ves t ed in the board of county commissioners 
is found in Mason's Minnesota Sta tutes of 1927, Section 2092. The language 
of this statute is unambiguous and r equires no construction. As a condition 
precedent to the cancellation of a personal property tax the steps which 
are prescribed in the statute must be taken by the sheriff, the clerk of court, 
and the county treasurer, bcfore t he county board may act. It has been 
determined by the Supreme Court that the county board has no authority to 
eancel personal property taxes except in strict performance of Section 2092. 
Grundysen v. Polk County, 57 Minn. 212. The cancellation must take place 
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at the proper time in accordance with the proceedings for the collection of 
personal property taxes as provided for in Section 2092 and the other r elated 
sections. 

The only other provision under which any action may be taken by the 
county board upon per sonal property taxes is when an application has been 
properly made under Mason's Minnesota Statutes of 1927, Section 1983, f or 
their abatement to r ecommend to the commiss ioner of taxation the action 
to be taken upon the petition for abatement . It is to be noted, as you state 
in your letter , that this section does not authorize the county board to make 
t he cancellation of taxes but mer ely authorizes them to make recommen
dation to the commissioner of taxation , who a lone is empower ed to make the 
order of abatement. 

If the county board attempts t o effect the cancellation of these personal 
property taxes in any manner other than those provided by the sections 
discussed. namely. 1983 and 2092. the action of the county board is void and 
of no effect. It is the duty of the county auditor and clerk of the district 
court to disregard such attempted action of the county board. 

March 17, 1941. 

345 
REDEMPTION 
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GEO. B. SJOSELIUS, 
Special Assistant Attorney General. 

407-L 

State assignment certificate - Notice of expiration - Amount required to 
r edeem-M27 § 2152 ; M40 § 2136. 

Norman County Attorney. 

Facts 

The owner of a State Assignment Certificate of taxes for the years 
1936. 1936 and 1937 has presented such certificate to me with request that 
notice of expira tion of time f or r edempt ion be issued thereon. 

The same party has al so paid subsequent deJinquent taxes in accordance 
with Chapter 412. Laws of 1931 (Mason's 1940 Supplement. Section 2136), 
as follows: On the second Monday of May. 1940, he paid the 1938 tax. and 
on the second Monday of May, 1941, he paid the 1939 tax. In each case he 
received the regular tax sale certificate prescribed for the May sale. 

The 1940 tax is now delinquent, but cannot be paid by the holder of the 
above mentioned certificates until the second Monday of May. 1942, and is 
not, of course, bid in for and held by the state at this time. 
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Questions 

1. Is it proper to include in the amount required to redeem, to be stated 
in the notice, the amount of taxes for the years 1938 and 1939? 

2. Should the 1940 tax, now delinquent, be included in the amount 
required to redeem? 

A.nswers 

1. Yes. Mason's Minnesota Statutes of 1927, Section 2162, provides in 
part as follows: 

"Any person redeeming sny parcel of land shall pay into the treas
ury of the county. for the use of the funds or person thereto entitled: 
• • • 

"2. If the right of the state has been assigned pursuant to Section 
(R. L.) 936, the amount paid by the assignee with interest at twelve 
per cent per annum from the day when 80 paid, and all unpaid delin
quent taxes, interest, costs, and penalties accruing subsequently to such 
assignment; and if the assignee has paid any delinquent taxes, penal
ties, costs, or interest accruing subsequently to the assignment, the 
amount so paid by him, with interest at twelve per cent per annum 
from the day of such payment .••• " 

It is our opinion that even though Mason's Supplement 1940, Section 
2136, provides for the issuance of a certificate to the purchaser who pays 
subsequent taxes at the annual May sale following the date they become 
delinquent, this does not change the character of the payment within the 
meaning of the paragraph of Section 2152, paragraph 2, quoted above. 

2. Yes. In order to redeem under the language quoted above, the owner 
is required to pay all unpaid delinquent taxes, interest, costs, and penalties 
accruing subsequent to the assignment referred to in your letter, which 
necessarily means the inclusion of the 1940 taxes which are delinquent and 
unpaid. 

April 15, 1942. 

Beltrami County Attorney. 

GEO. B. SJOSELIUS, 
Assil!ltant Attorney General. 

Opinion 

We have reexamined the quel!ltion in the foregoing opinion. 

It appears that Mason's Minnesota Statutes 1927, Section 2136, until 
amended by Laws 1931, Chapter 412, read in part as follows: 

uThe taxes for subsequent years shall be levied on property I!IO sold 
or bid in for the state in the same manner as if the sale had not been 
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made. The purchaser or assignee of the state may pay the amount of 
such taxes at any time after they become delinquent, and upon such 
payment the amount thereof, together with interest at the rate of twelve 
per cent per annum from the date of payment, shall be added to and 
be a part of the money necessary t o be paid for redemption from sale . . . .. " 
After the 1931 amendment this section, Mason's Supplement 1940, Sec

tion 2136, read in part as foUaws: 

u ••• The purchaser or assignee of the state may pay the amount 
of such taxes at the annual May sale following the date they become 
delinquent. Any such purchaser or assignee paying such taxes shall, 
if he be the owner of a prior certificate of sale, notify the county auditor 
prior to the annual May sale that he is the owner of a tax certificate 
and such notice shall contain a description of the property for which 
such certificate was issued together with the year of sale, thereupon 
the county auditor shall issue the said certificate or a certificate for 
said taxes in the same form as now provided by Section 2129, Mason's 
Minnesota Statutes of 1927, such certificate shall bear interest at the 
rate provided by Section 2128, Mason's Minnesota Statutes 1927, and 
acts amendatory thereof unless said prior certificate bears a lower rate 
of interest, in that case such lower rate shall apply· ••. " 

It will be noted that the provision that the amount of delinquent Wei 
paid should be added to the amount necessary to be paid to redeem was 
omitted from the amended section. However, we do not think that such 
omission amounts to an implied repeal of the requirement :(or inclusion of 
subsequent delinquent taxes paid by a prior purchaser or assignee in the 
amount required to redeem. That requirement rests upon the express pro
visions of Section 2152, prescribing the amount required to redeem, includ
ing, among other items, the following: 

u ••• if the assignee has paid any delinquent taxes, penalties, 
costs, or interest accruing subsequently to the assie-nment, the amount 
80 paid by him, with interest at twelve per cent per annum from the 
day of such payment." 

If the legislature had intended to dispense with this requirement it would 
certainly have amended this provision accordingly. The corresponding pro
vision which appeared in Section 2136 before the 1931 amendment was really 
surplusage; hence no significance can be attached to the dropping out of 
this provision in the amendment. 

Section 2136 was further changed by the 1931 amendment to prescribe 
the issuance of a certificate in the form of a tax sale certificate, instead of 
requiring the entry of the amount paid upon the original sale or assignment 
certificate. However , we do not think that this changed the essential char
acter of the transaction, which amounted to a payment of delinquent taxes 
before actual sale, not to a new purchase at or after the sale. 

It is true that the changes made by the 1931 amendment to Section 2136, 
standing alone, might lead to the conclusion reached by your county auditor. 
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However, they do not stand alone, and considerat ion must be given to two 
other applicable provis ions which were not amended. These are Mason's 
Minnesota Statutes 1927, Section 2162, a bove ref erred to, and Section 2126. 

Section 2126 provides in pa rt as fonaws : 

"Bef or e sa le any per son may pay the a m oun t adjudged against any 
parcel of land • • • If payment is made after judgment is entered and 
before sale, the auditor shall cer tify such payment to the clerk, who, 
upon production of such certifi cate and the payment of a f ee of ten 
cents, sha ll enter on t he right· ha nd page of the r eal estate tax judgment 
book, and oppos ite the description of such parcel, sa t isfaction of the 
judgment against the same. The a uditor shall make proper entries in 
his books of all payments made under this section." 

Under this provis ion the holder of the s tate assignment certificate has the 
absolute r ight t o pny t he delinquent taxes a t the May sale upon compliance 
with requ irements of Section 2136, as amended, and such payment would 
st op t he proceedings to enforce the payment of such delinquent t axes. State 
ex reI. C. F . Keyes v. Erickson, 147 Minn. 453. As above indicated, it is our 
opinion tha t such payment is not a new purchase, in spite of the form of 
certificate to be issued . To avoid misunders tanding and confusion, such a 
certificate should show that it was issued pursuant to Section 2136, as 
a mended, to the holder of a prior certificat e of sale or assignment. If such 
holder wishes t o obtain a new certifi cate of sale or a ss ignment not subject 
to these conditions, he must waive the privilege of payment given him by 
Section 21 36, as amended , wait until the land is offered for sale, and then 
bid the land in, or, if it is not sold, take a subsequent assignment, as in 
other cases. 

From a consideration of t he foregoing provISions and the decision of 
our Supreme Court, we come to the conclusion that the position stated in 
the opinion to County Attorney Lloyd J. Hetland is correct. 

We have read Brodie v. State, 102 Minn. 202, the case r eferred to in 

the tetter which you enclosed. The s ituation before the court in that case 
was not like the one before us in the opinion to County Attorney Hetland. 

We were dealing with delinquent taxes paid by the holder of the assignment 

certificate. The court was dealing with a certificate issued upon a second 
purchase at a Jater saJe by the certificate hoJder . This case has no appli
cation to the s ituation before us . 

We adhere to the conclusion reached in our opinion of April 15, 1942. 

June 29, 1942. 

GEO. B. SJOSELIUS, 
Assis tant Attorney General. 

428-K 
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SCHOOL DISTRICTS 

347 
Lands. purchased to fill out full block for school s ite, not s ubject to taxation 

-Minn. Const., Art. IX, § 1; L 41, C 169, Art. VI, § 6, sub 2; (MS41 § 
125.Q6) . 

Meeker County Attorney. 

Facts 

Independent School District No.9 of Litchfield, Minnesota, in order to 
become the owner of a n entire block of ground, upon a part of which block 
one of its public school bui ld ings is located, acqui r ed two add itional lots in 
said block. Both are residence properties and arc now being rented to private 
parties and the District is obtaining the usual r ental therefrom. 

Question 

Whether the property in question is subject to taxation. 

Opinion 

Minnesota State Constitution. Article 9, Section I , provides that " ..... 
public property used exclus ively for any public purpose shaH be exempt 
from taxation * * *." Without such a cons titutiona l provision, publicly 
owned property used for a public purpose would be immune from taxation. 
The immuni ty is not dependen t upon const itutional or statutory provisions. 
It rest s upon public policy and the fundamental principles of government. 
F oster v. City of Duluth, 120 Minn. 484. 

In the case of In Re Delinquent Real Estate Taxes, Polk County, 182 
Minn. 437, our Supreme Court takes the position that, 

"Public property, by reason a lone of its ownershIp, is immune from 
taxation in the absence of any cxpress ion of sovereign will otherwise. 
* * * Public property, * * * remains immune f rom taxation in the 
absence of express and effective law declaring otherwise." 

From the phraseology used in our Constitution, it is clear that the legis
lature cannot provide for the taxation of public property used exclus ively 
for any public purpose. The Constitution, however , does not make it clear 
that publicly owned property not used exclusively for a public purpose should 
be taxed. The case above cited is authority for the principle that, unless it 
is clearly ex pressed in t he Constitution or by legislative enactmcnt t hat pub
licly owned proper ty a lthough not used exclusively for a publ ic purpose i~ 
to be taxed, such pr oper ty is immune from taxation. In Mi nnesota there is 
no statutory law providing for the taxation of land owned by a school district 
and not devoted exclus ively to school purposes. 

Without such legislation, however, our Supreme Court in the case of 
County of Anoka v. City of St. Paul, 194 Minn. 554, held that a certain 
acr~age owned by the City of St. Paul and leased to farmers in Anoka 
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County was taxable, because the property. although publicly owned, was not 
used for a public purpose. The opinion does not reler to the legal principle 
established in the previous case cited, namely, that publicly owned property 
cannot be taxed in Minnesoia without a specific law providing therefor. 

The County of Anoka v. City of St. Paul case involves the taxation of 
property which the court finds the city could legally hold and lease in its 
proprietary capacity. The real ' estate was acquired in connection with the 
city's business of seIling water to its residents. Such water· works activities 
were transacted under authority granted to the City of St. Paul as a munici
pal corporation. In such circumstances, the Supreme Court held the publicly 
owned real estate not used for a public purpose but leased to farmers waa 

.ubject to taxation. 

The school district here involved can only own the property in question 
to enable it to perform a governmental function, that of education. It haa 
no legal right to engage, in a proprietary capacity, in the business of leasing 
real estate. It may, however, incidentally lease its property for .some such 
temporary purpose as preventing waste through deterioration thereof 
through vacancy. It is, therefore, assumed that the leasing of the property 
and Iota under consideration is merely incidental to the real purpose of' their 
acquisition, which, it appears, was to comply with Laws 1941, Chapter 169, 
Article VI, Section 6, subdivision 2, which provides : 

" ••• In any village or city such site when practicable shall con
tain at least one block, ••• and when any schoolhouse site shall con

tain less than 8uch amount, the board may, without a vote of the electors, 
acquire other land adjacent to or near such site to make, with such site, 
aU or part of such amount." 

In view of the facts hereinabove stated and of the decis ion in the Polk 
County cue above cited, I am of the opinion that the law applicable to the 
situation in the case of County of Anoka v. City of St. Paul should not be 
construed as requiring, at this time, the payment of taxes by the school 
district on the property concerning which you inquire. This position is taken 
largely because the leasing of the property in question, as it now appears, 
ill merely incidental to the chief purpose of its acquisition, which, as here
tofore stated, was pursuant to the statute above- quoted and intended for 
educational purposes. If it shall later appear that the leasing of this prop
erty is not merely incidental to said purpose, the matter must be given 
further consideration be<!ause of changed conditions and the legal status 
ereated by the aforesaid decisions. 

Aucuot 27. 1842. 

J. A. A. BURNQUIST. 
A ttomey General. 

414b-4 
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TIMBER 

348 
Upon atat_ land IIOld to pureha.er ta:lable •• real "tate. 
Koochiching County Attorney. 

Facta 

501 

A purchaser buys timber but the same is still standing on the atate 
land on May 1st. 

Question 

Bow should such timber be assessed? 

Auwer 

A person who purcbases from the state the timber standinl' upon ltate 
landa acquires an interest in real property which is taxable as real estate. 
Pine County v. Tozer, 66 Minn. 288, 294. This, we are informed, baa been 
for many years the position of the State Department of Taxation &s eet 
forth in its assessor's manual. Through inadvertence, this was omitted from 
the 1942 manual. There was no change in law which required such omission. 
The taxability as real estate of such timber upon state land is confirmed 
by Mason's Minnesota Statutes of 1927, Section 1978-1, which provides for 
the taxation of timber reserved when Jand is conveyed to the state as therein 
provided. There is no practical difference for purposes of taxation between 
timber which is reserved and timber which is sold. In view of the Supreme 
Court decision above cited, followed by the taxing authority for many years, 
the practice of assessing as real estate timber interests which are owned 
separately should be adhered to. 

July 15, 1942. 

GEO. B. SJOSELIUS, 
Assistant Attorney General. 

42i-G 
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Ada.l current delivered Invoice defined-L 41, C 326, § 2, subd. 1; (MS.1 II 

825.01, 325.52). 
Duluth City Attorney. 

Question 

As to the meaning of the phrase Uactual current delivered invoice" as 
set forth in Laws 1941, Chapter 326, Section 2, subdivision 1, which states 
that the term Ucost" as applied to the wholesaler or retail vendor shall mean: 

"The actual current delivered invoice or r eplacement cost whichever 
i. lower, not including custom.ary cash discounts, plus the CQst of doing 
business at said location by said vendor." 
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A nswer 

The object of the unfair trade practices act is to r equire goods to be 
sold by wholesaler s and r etailer s at a price not lower than the cost of the 
article, plus the cost of do ing business, exc lud ing customary ca sh di scounts 
not exceeding 2%, which discoun ts are based on the payment f or the goods 
within a certain length of time. 

Consequentl y, it is our opinion that in determining cost under the afore
said section, the mer chant may base his selling price on what he actually 
paid for the goods or the r eplacement cost, whichever is lower (discounts 
being taken into consideration a s pr ovided in t he law) . 

For example, suppos ing X is in t he I'ctuil grocery business. H e has 
anticipated a s hortage in Ki ng Osca r sardi nes , and as a result of such antici
pat ion, he lays in a large supply of such ar t icle. He may sell s uch article 
at a cost based on wha t he pays f or t hem, plus t he cost of doing bus iness, 
less the customary cash discounts over a nd above 2%. To compel him to use 
a dail y price quotation would be to compel him to sell a bove the cost, as 
defined in Chapter 326, Laws 1941, which is not the purpose of this law. 

On the other hand, supposing X 's j udgmen t is wrong and the market 
becomes flooded with King Oscar sardines. His competi tor Y , as a r esult 
ther eof, is able to stock said art icle a t a lower cost than that paid by X , 
who had laid in thi s large s upply. X would be able to se ll this article at 
what it would cost him to replace his st ock j or , in other words, at the current 
replacement cost, if s uch r eplacement cost is lower than what he actually 
paid for the goods. 

The r eplacement cost must nccessal'ily be t he present ex isting pr ice, 
which may be t he price from day to day. Any other construction, if the 
r eplacement cost is lowcr than the actual currcnt delivered invoice, would 
give an advantage to a mer chant that mig ht fi nd it necessary to r eplace or 
r estock on a day cel,tnin whcn such current price is down. This was not the 
intention of the legisla tur e in enacting thi s law. 

This opinion a nd decision r elate only to t he subdivision mentioned and 
assume that t he r cquirements of Section 2, subdivis ion 2, paragr aph 5, (8% ) , 
are be ing complied wi th. 

J uly 31', 1941. 

350 

J . A. A . BURNQUlST, 
Attorney General. 

681-A 

Fair Trade Law- OPA regulation-Conflicts between OPA orders and the 
state law-Federal order controls- M40 §§ 3976-37, et seq., 3976-51, et 
seq .; (MS41 §§ 325.ot, et seq.) . 

Department of Agriculture. 

Facts 

You have r ece ived a let ter from t he St. Paul Retail Grocer s Association 
asking for advice a s to the effect of the order of the federal Office of Price 
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Administration, known as "The General Maximum Price Regulation," issued 
April 28, 1942, fi x ing the prices to be charged for a rticles sold generally at 
the highes t prices charged for those articles by the seHer during March, 1942 . . 
Under date of May 14, 1942, you transmitted thi s letter to thi s office with 
the r equest that an officia l opinion be r endered on this subject . 

The Retail Grocers Association is r eceiving reques ts f or an in terpre
tation of this law from m er chants all over the state. This office has also 
received such reques ts . It is f elt that an opinion from this office is necessary 
to clarify the s ituation for you and in the in ter est of the merchants as w ell. 

Question 

What effect has the sa id order of the Office of Price Administration, 
fixing prices of articles sold , upon the "Unfair Trade Practices Act" and the 
"Fair Trade Law" of the State of Minnesota? 

Answer 

The OPA order fix es maximum prices which may be charged. The 
Minnesota Unfair Trade Practices Act (the act of March 30, 1937, being 
Laws 1937, Chapter 116, as amended; now appearing as Mason's Supplement 
1940, Sections 3976-37 to 3976-49; amended a s appears in Mason's Supple
ment 1941, Sections 3976-4 1, 42, 44, 45 and 47) prohibi ts discrimination in 
the sale prices of goods as between d iffe rent sec tions and communities and 
prohibits the sale of articles of merchandise for less than eight per cent 
above the manufacturer 's li st price or eight per cent above the actual cur
rent delivered invoice or r eplacement cost for the purpose of or with the 
effect of injuring or des troying competition. 

It is manifes t that there will occur instances where the minimum prices 
prescribed by this s tate law will be higher thr. l the maximum prices estab
lished by the OPA order. 

The Minnesota Fair Trade Law (Laws 1937, Chapter 117, Mason's 
Supplement 1940, Sections 3976-51-60) al so r elates to the prices at which 
goods may be sold, and conflicts may ari se between this act and the federal 
order . 

In our OpInIOn, the questions with which your department and the 
-Retail Grocers Association and other reta iler s are concerned may bes t be 
answered by the statement of a f ew s imple rules which will apply: 

1. The General Maximum Price Regulation issued April 28, 1942, by 
the Office of Price Administration (Leon Henderson, Price Administrator) 
is the paramount law and must be observed and followed. 

2. If, in following the provisions of that regulation , a merchant or 
seller thereby violates the terms of e ither of the Minnesota laws above cited, 
he has a good defense to a prosecution under the s tate law. This s ituation 
is expressly provided for in the Emergency Price Control Act of 1942, 
approved January 30, 1942, in pursuance of which law the OPA order was 
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Jelliued (this law may be found in the United States Code Congressional 
Serviee 1942, No. I, page 32). Briefly it provides that no person shall be 
held liable for damages or penalty in any court, state or federal, for any· 
thing done or omitted to be done in good faith pursuant to this federal act, 
even though the provision of the act or regulation or price schedule adopted 
thereunder might thereaf ter be rescinded or held invalid. 

Therefore, it is our opinion that a person cannot be prosecuted under 
the state law if such violation of the letter of the state law was caused by 
following the commands of the federal government. 

3. The OPA regulation cannot be used as a screen for violating the 
state law. A merchant cannot reduce prices below the requirements of the 
state law unless the federal regulation compels him to do so. If he does so 
reduce prices when not compelled by the federal r egulations to do so, he it 
subject to prosecution under the state law. 

4. Many cases of hardship will arise under this rule. The letter of the 
Retail Grocers Assoc iation cites one such instance. It is stated that: 

" ••• a merchant purchased his present stock of Palmolive soap 
about nine months ago and based his selling price on the cost at the 
time of purchase. H e has not increased his selling price, feeling that 
while the market was rising, his margin of profit was ample, based on 
his cost. Now that his stock is running out he finds that he will have 
to pay as much to replace the soap as he has been selling it for. Under 
the Maximum Price Regulation his price cannot exceed his March price 
which will automatically force him to violate the Unfair Trade Practice 
Act." 

As pointed out above, this merchant cannot be prosecuted under the state 
law for complying with the federal regulation. 

This merchant cannot sell this kind of soap at more than the price which 
he was getting for it in March. If he must carry this article in stock, he 
will have to sell it at a Joss. However, I call attention to the provision made 
for adjustment or amendment of prices of retail sellers in Sections 18 and 19 
of the order. This provision reads as follows: 

"Section 18. Applications for Adjustment by Retail Sellers. 

"(a) Any seller at retail who finds that the maximum price of • 
commodity or service established for him under the provisions of Sec· 
tions 2 or 3 of this Regulation is abnormally low in relation to the 
maximum prices of the same or s imilar commodities or services estab.
lisbed for other sellers at retail, and that this abnormality subjects him 
to substantial hardship, may file an application for adjustment of that 
maximum price in accordance with procedural regulations which wtll 
be issued by the Office of Price Administration. 

"(b) Any seller at retail who finds that his maximum price for 
any commodity, and the maximum prices of other retail sellers for the 
aame commodity are abnormally low in relation to the level of maximum 
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priees established by this Regulation for wholesalen, manufacturer. 
or producers of such commodity. and that this relationship subjects 
sellers at retail of such commodity generally to substantial hardship, 
should immediately communicate such information in writing to the 
Retail Trade and Services Division, Office of Price Administration, 
Washington, D. C., so that the Price Administrator may take appro
priate action. 

IlSection 19. Petitions for Amendment. 

"Any person seeking a modification of any provision of this ReCU
lation, or an adjustment not provided for in Section 18 of this Regula
tion, may file a petition for amendment in accordance with the provi
sions of Procedural Regulation No. 1 issued by the Office of Price 
Administration." 

It is believed that many instances of injustice resulting from the price 
order may be corrected under this provision thereof. 

In conclusion, I will reiterate that the state Unfair Trade Practices Act 
and the state Fair Trade Law are still in force in Minnesota and must be 
observed and followed except in so far as the r egulation issued by the Office 
of Price Administration compels a departure therefrom. 

May 15, 1942. 

RALPH A. STONE, 
Special Assistant Attorney General. 
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age ditch-Consent of owners of Jand assessed for 
original ditch required ......................... .. ... .. .......... .. 107 

Repairs-
Cleaning-

Hearing for-Cost of.. ... 108 
Original r ecord lost-Proceedings should be con-

ducted as a new project .................. .. ...... .............. 109 
Petition for-Extension of sys tem-Notice ............ 110 

Improvement--
County board's duty to keep t ile free from obstruc-

tion ............. ...... .......... ......... ....... ...... ....... ........... ..... 111 

Telephone poles-Cost of moving-Legitimate charge to 
ditch district assessment .. ............................. .. .... .......... .... .. . 112 
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MUNICIPALITIES-Continued 
Employees - Public 

County-

Mileage-F or use of borrowed or rented car ......... ... .... .. ........ . 113 
Welfare board-Salal'ies-Not entitled to in lieu of vaca-

tion not taken ... .... ...... . . 
Retirement Association-

Persons eligible to other pension associations may not 
waive their rights and thereby become eligible to the 

114 

Public Employees Association .............. __ ......... __ .. ........ ..... .. 116 

Public employees defined ..... . .... ........ ................... ...................... . . 116 
Salary deductions for r etirement purposes-Weliare board 117 

Soldiers' prefer ence-

Discharge of city employee-Right to notice and hearing
Discontinuance of position- Distinction between two 
pos itions as to nature and Qualifications-Effect of 
seniority rights- Waiver or laches ............. .. ... .................. 118 

Discharge-Hearing- Rig ht to s ubpoena witnesses ..... ......... ll9 

Rights of veterans to preference in two or three part time 
jobs with public agencies .. .. ..... .. ............ ........................... .... 120 

Finances 
City

Appropriation-
City funds-To assist in support and maintenance of 

private airport ............ ..... ............... ............ ................... 121 

Recreational program-J oint city and school dis trict.... 41 
Authority of counci l to donate city fu nds to 4-H Club-

Mankato charter ................. .............. .................... ............ .... . 122 

Bonds-
Cons truction of trunk sewers-Special elections-Third 

class cities-Whether e lectors may require holding 
of-South St. Paul charter construed ........................ 123 

Issuance of-To pay indebtedness-Surplus-Use of .... 124 

County-
Appropriation - Adver t ising and developing agricultural 

r esources-5c per capita ... ... ...... .... .. ........................... .... .... 125 

Bonds-Poor r e lief- For adminis trative expenses .................. 126 
Claims-Payment of within fifteen days of allowance in 

order to .secure the benefit of discount .... ..... ..... ... .. .. ......... 127 

General fund-Expenditure of- To construct garage to 
house r oad equ ipment .................... ....... ... ... ....................... ... 129 

Livestock indemnity fund-Licensed dogs-Claims payable 
only when damage occurred within county which 
adopted such law ................................ ..... ............................. .. 128 
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M UNICIP ALITIES-Continued 

Road and bridge fund-General- Expenditure of to pur-
chase garage to house road equipment ....... ___ .. ......... ....... 129 

Warrants-Payable-Notice to holdel's by regist er ed mail 
- Paynlcnt of interes t .... .......... ...... ___ ................ .. ........ ...... . 130 

State or municipal subdivisions thcrc~f
Apportionment--Proceeds from sale of tax-forfeited lands 

- How used and apportioned by municipal subdivisions 131 

Town-
Appropriations - Fire protection - Must be by ballot

Notices-Annual m eeting- Must include notice of fire 
appropriation ........... .......................... ...... .... _ ...... ____ ... _ .......... 140 

General fund-Tax-forfeited land fund-Tran sfer from 
general fund to road and bridge fund ................. ............. 132 

Road and bridge fund-
E xpenditure of to construct building for storage of 

snow plows, tractors, and other road equip-
ment--Emergency of ......................................... 133 

Transfer to--From general fu nd ....... .... ........................ .... . 132 
Orders-When statute of limitations begins to run .......... ...... 134 

Village-
Appropriations-Parks and playgrounds- Skating rink and 

warming house on land owned by school district ............ 135 

Bonds-
Issuance-

For ornamental s treet lights under facts s tated .... 136 
For cost of s ite and building for municipal liquor 

store ........... ......... .............. ........ ... ...... .. ........ .... ....... 174 
Oflicial- Premiums oil- Discharge of payment by local 

authorities ......... ...... ............... ........... . .............. 137 

Financial statements- Preparation of 138 

Fire Protection 
Fire Department Relief Association-

Members of- May not waive their rights and thereby 
become eligible to the Public Employees Association .... 115 

Purchase of fire truck by-Title t<>-Nccessity of advertis -
ing for bids in 1885 village .........•.................... .................. . 139 

Method of- Town board alone determines- Electors may au
thorize board to provide-May not direct specific method .... 140 

Purchase-
Fire truck. ...... ....... ..... ... ... ..................... .. ... .... ...... ... ...... 139 
Water service or installing a well for ... ........ .......... ..... ............ 141 
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M UNICIP ALITIES-Continued 

Highways 

Loads-Restriction on load weights on highways during spring 
break-up- Violation of duly enacted r esolution is a misde. 
meanor- Resolution specifying prohibition must be adopted 142 

Maintenance of- Public road loca ted on a line between a city 
and adjoining town ..... ...... .. ....... . 

Rural- Snow removaL. ........... .......... . . 
Snow removal-Rural highways ................. . 

143 
144 
144 

Town roads-Removal of weeds-At expense of abutting owner 146 

Vacation- Closing old road prior to construction of new road._ 145 

Weeds-Removal of- Tt'wn r oads-At expense of abutting 
owners 146 

Insurance 
Liability

Purchase-

Jail 

Authority of county to purchase under facts stated ... ___ 147 
By county-In reciprocal or inter-insurance exchange 148 

Malpractice-Premiums for- Authority of state and county to 
pay premiums-Doctors employed in state and county san-
atoriums __ ............... ______ . __ ._ ... ................ __ __ _ ............... __ _ .............. __ . ___ 149 

County-

Board empowered to erect and furni sh. 150 
Matron- Female prisoner s committed from other counties 

- Expense of employing matron to care for_ ........ _. ___ __ . ___ 151 

Liability 
Negligence of road forema n caus ing damage to third party-

County not liable ..... .. ... ____ . ________ __ ._ ... __ ._ .... .. __ _____ . __ __ ..... ___ . __ _ ..... ... ___ . 152 

Political subdivisions of state-Not liable for acts of employees 
performing governmental functions _______ .. __ ... .. ____ _ ... _._._. __ . ___ ._ .... 147 

Licenses 
Auctioneers-Nan-residents __ ._ .. _ ....... ... __ ......... ____ .. _ ... __ .. ... _ .. ____ .... 163 

Bowling alleys-Council-Authority of to r estrict number __ 154 
Cigarettes-

Refusal to issue-Revocation of __ . ___ .. _____ __ _ . __ ....... ____ ......... __ ____ .. 

Revocation of-Refusal to issue ... . _ ... ___ ... . ___ . _______ .. ______ ... .. . 

Sale of-
Authority to provide for punishment of violation of 

cigarette licensing law. __ ._._ .. ____ . ___ .... __ . ______ . ___ . ___ .. _. 

Method ............................ ................ . 

155 
155 

156 
157 
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MUNICIPALITIES-Continued 

Wholesale-
No provision empowering city council to license .... 168 
Power of council to license ... . __ ........... __ .. __ ............... __ .. 169 

Drivers-
Revocation ........ _ ..... __ . ____ ..... .... ... _ ..................... ...... .. .. __ ____ ............... 160 

Liquor-See "Liquor" 

Liquor 

Licenses-
Bonds-Accepted as legal securities in connection with 

granting of off sale liquor license cannot be released 
until expiration of the license period ................................ 161 

Councilman not to r eceive - Councilman holding liquor 
license ineligible to vote on establishment of municipal 
liquor store - Vote r equired to establish municipal 
liquor store. __ ........... .. .......... ......................................... ...... ..... 162 

Exclusive liquor store-Establishment of in newly incorpo· 
rated villages ...................... .................................... ... .... ......... 163 

Granting - Reconsideration - Necessity for aye and nay 
vote .......................................................................................... 164 

Issuance-
Should not be issued for less than one year unless pur~ 

pose is to bring it to same expiration date as 
other licenses ............................................... _ ...... ........ ... 166 

To known violator of the law .......... ........................ ... ..... .... 166 

Non~intoxicating liquor- Revocation-By county board in 
absence of criminal conviction ....................... .................. .. . 169 

uOff sale" or Hoff the premises"- Meaning of te:rm-Sale 
by proprietor of golf course to his patrons-Issuance 
of license to known violator of the law ............................ 166 

Local option-
Election-City of the fourth class-Petition-Time for 

filing of ....... ............................................ ................................. 167 

Electian- Counties-Necessity of specifying voters' place 
of residence-Number of names equal to 25 % of vote 
af last general election preceding presentation of the 
petition is required ............... ........................................ ......... 168 

Non·intoxicating-
License to sell-Revocation-By county board in absence 

of criminal conviction .............. ......... .................. ................... 169 

Manufacturer-Sales by to unlicensed retail vendors-
Prosecuting truck driver making delivery ... ... ......... .. ....... 170 
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MUNICIPALITIES-Continued 

Ordinance--
Validity of ordinance establishing municipal liquor store .... 236 

Sale-
By manufacturer- To unlicensed retail vendors- Prosecut-

ing truck driver making delivery ...... .. __ ........ 170 
To minor- Misdemeanor ..... .......... .......... ___ ................................ . 171 

Search and seizure-Unlawful possession .......... .. ............................ 172 

Stores-
Municipal-

In village-Elections ._ .............................. _ ............. . 
In vi1lage-Power to condemn for-Election not neces

sary in order to condemn-Charging cost of site 
and building upon the profits of store-Power to 

173 

issue bonds for ...................... __ ... ................................... .. 174 
Municipality in dry county-Whether affirmative vote 

of electors at county or municipal election required 
before municipal liquor stor e may be established 176 

Local Improvements 

Airports-
City of fourth class- Necessity of vote to acquire addi~ 

tional land for-Au stin charter r equirements-Use of 
water and light funds for ....................... .. .............. .. .. 176 

Alleys-
Procedure where none platted ... .............. ..... ............ ... ............. .. 177 

Sewers-
Authority of council to install s torm sewers and defray the 

costs thereof by g eneral tax levy rather than by special 
assessment ....... ... ..... .. .................. .... ............. ......................... . 

Streets
Assessments-Benefits 
Dedication of-By plat or user-Statutory dedication-

178 

179 

Cannot be r evoked except through the courts ...... ... ....... 180 

Forming part of trunk highway-Cooperative agreement 
between state and city for improvement of-AsBess~ 
ments by city for its share ........ ......... .............. ..................... 181 

Petitions for road surfacing-Whether council may pay 
cost out of general funds ............... ... ................... ..... ............ 182 

Right of way-Acquisition of for a new street-Opening 
new street-Villages ........... .. .... .... ..... ....... ............. .............. 183 

Vacation - P etition denied by council- Further procedure 
by interested parties ............................................................ l84 
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Officers 

Assessors-
Compensation for work done on Sundays and holidays ...... .. 185 
Compensation- Working day- What cons titutes-Salary in 

lieu of per diem ................. ...... ... ............ ............ ............. 186 
E xpenses-Attending school for a ssessors at University-

Authority of vi1lage council to r eimburse ........................ 187 

Attorneys-
City- Whether layman eligible to position of under Waseca 

charter ............. ...... ..................... .... . .. ............... ........ 188 

County-

Authority of - To ins titute prosecutions on Indian 
reservations 

Duties-

28 

In criminal cases ......... .... ...................... __ ......... .... ....... .. 189 
May not act a s attorneys for private parties in 

actions to quiet title to tax-forfeited lands-
Duty to represent the state .. .............. ...... .... ...... 190 

Coroners-
Duties-Moving body from railroad tracks before coroner 

arrives ........... .................. . 191 
Office vacated-Infamous crime-Conviction of violation of 

Federal Anti-Narcotic Act-Effect....................... 192 

Contracts-Interest in-See "Bids and Contracts" 

County auditors-
Fees-Certifying as to delinquent taxes.... ... .................. 193 
Mileage-M27, Sec. 824, allows actual transportation ex

pense attending auditors' meeting called by tax com
mission-M40, Sec. 254-47, limits mileage for own auto 
to 6c per mile .... .. ......................................... ............ ...... ..... .. 194 

Payment of claims-May pay claims allowed by welfare 
board without waiting 15 days ................. ...... ... .................. 196 

County chairman-Board of Education-Election of-Term...... 60 

County highway engineers-
Services-May perform without charge to city when or-

dered by county board. . ...................... ..... ....... ....... ......... 196 

County officials-
Contracts-Interest in-Purchase of tax-forfeited land at 
tax sale . .... .. ....... .. .... ................................. .. ... ............ ..................... 197 
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MUNICIPALITIES-Continued 

County treasurers-
Bond-County board may designate surety ..... ..... ___ ............. . 
F ees-Certifying as to current taxes .. 

Judge of probate court-
Salaries-Method of determining on assessed valuation of 

property ._ 

Peace officers-

198 
193 

199 

Compensation- Attending polling place .... _._ .... ____ 81 
Duties of uofficer of the law" defined-Presence at public 

dances 200 

Police-
Civil service-

Part time special officer- Power of commission to 
employ. promote, discharge, and suspend police 
officers ..... ........... __ .. ........ ... ... __ .. ... ........... ..... .. .... __ 201 

Removal of police officers and employees ....... .. ............... 202 

Register of deeds-
Bond- Liability on bond after death of register ................... . 203 
Chattel mortgages-Satisfied by duplicate satisfaction de-

livered and filed ...................................... .... ....... .... ............... 204 

Conditional sales c.ontracts-Satisfied by duplicate satisfac.-
tion delivered and filed .. . .......................... ..................... 204 

Fees - Filing appointments of deputy sheriffs - County 
liable _____________________ _ ____ ______________________ ___ _________________ ____ _______ 206 

Filing deputy sheriff's appointments-Such appointments 
need not be recorded-County liable for register of 
deeds' fees for filing appointment ........... ...... ... ....... ......... .. 205 

Liens-Exhibiting old age assistance liens .................. ............ 206 

Recording-

Acknowledgments in foreign state-Notary having no 
seal-Certificate of secretary of state as to official 
character of notary- Deed may be recorded. ........... 207 

Deeds-
Acknowledgment in foreign state-Notary having 

no seal-Certificate of secretary of state as to 
official character of notary-May be recorded 207 

Embracing several parcels-Whether eligible to 
record when taxes are unpaid on one parceL .. 208 

Registrar of titles-
Torrens system- Correction of record-Petition to court 

necessary ..... ...... .......... ........... ...... .................. ....................... . 209 
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Sheriffs-
Fees and mileage-

Criminal cases-Insane cases--Juvenile cBses ...... .......... 210 
Execution sale of real estate-Sale to judgment credi-

tor-Sheriff entitled to percentage of amount bid._ 211 
Insane cases .. ......... ................. ___ .. ..... ..... .. _ ......... ........ ........... 210 
Juvenile cases ................................. ... .... .... ...................... _. __ .. 210 

Juvenile court matters ....... .... .... ...... ....... ..... ...... ......... .... ...... 212 
Right to rent out rooms in residence of county jaiL ...... 213 
Tax warrants and citations-Personal property .... ........ 214 
Traveling-When return of not found is made ................ 216 

Village officials-
Salaries-Assessed valuation .......... ....... .. ... ..... ............ ......... ...... 216 

Welfare board members-
County-

Membership fee in unofficial state organization
Expenses of persons attending unofficial confer
ences not authorized by law unless directed as a 
duty by welfare board ... ... ......... .... ............................... 217 
Mileage for use of car ... ..... ..... .. .................. ............ ..... 218 

Offices 
Incompatible-

City attorney and library board member are ...... ............... ....... 219 
Clerk of district court--deputy r egister of deeds and regis-

ter of deeds-deputy clerk of district court are not ........ 220 
County welfare board member and school director are not .. 224 
Deputy clerk of district court and register of deeds are not 220 
Deputy register of deeds and clerk of district court are not 220 
Deputy sher iff and village president are ... .... .. ..... ... .......... ....... 228 

Member of-
Board of education and s treet commissioner in same 

municipality .............. ....... ............. ... ............. ................ 226 
Charter commission and member of public utilities 

commission-Not incompatible as a matter of law 
- City charter of New VIm ............... .... ................ ....... 221 

County welfare board and school director are not .... ...... 224 
Library board and city attorney are .. ....... ........................ . 219 
Planning commission and village assessor ....... .... .. .. : ........ 227 
Public utilities commission and charter commission 

are not as a matter of law ... _ .. _ ................................. .. 221 
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School board and street commissioner .................... ____ ...... 226 
School board and village president. ............ ........ ............... 223 
School board and officer of school depository bank .... .... 223 

Probate judge and village clerk ................................................. 222 
Register of deeds and deputy clerk of district court....... 220 
School depository bank officer and member of school board .. 223 
School director and member of county welfare board ..... ....... 224 
School district clerk and village a ssessor are not ............. ...... 225 
Street commissioner and member of board of education.. ..... 226 
Town clerk a nd village r ecorder are not ............................... ... 229 
Village assessor and member of planning commission .......... 227 
VilJage assessor and school district clerk ................................ 225 
Village clerk and probate judge ...................... ..................... ....... 222 
Village pres ident and deputy sheriff are ................................ .... 228 
Village president and member of school board ....... ............ ..... 223 
Village r ecorder and town clerk are not ....... ........................... . 229 

Vacnncy-

Constable-Term of appointee ....... ................................... ..... ... 230 

Vacated-Coroner-Infamous crime-Conviction of violation of 
Federal Anti-Narcotic Act-Effect ....................... .. .. ................. 192 

Official Publication 
Charter amendments-Requirements of Minnesota Constitution 102 
Financial statements-Village-Publication of ................ .............. 138 
Printing-City char ter may provide lesser maximum fee than 

that prescribed by statute ............................................................ 231 

Ordinances 

Curfew-Validity of ...... .......................................................... ............ 232 

Employment of women as barmaids or bartenders-Validity of 
provision prohibiting-International Falls charter ................ 233 

Gasoline stations-Authority of city council to enact ordinance 
limiting number of ....................... ...... .......................... ................. 234 

Initiation-Signature to petition-Charter of Mankato ..... ..... ...... 236 

Liquor-Validity of ordinance establishing municipal liquor 
store-Sufficiency of title of ordinance-Search and seizure 
provision does not render ordinance void in toto .................... 236 

Milk Inspection-Authority of Minnesota city to contract with 
North Dakota cities for cooperative milk inspection service 237 

Zoning-
Consent--uOwner" for purpose of consenting to non-con

forming use includes vendee but not vendor-Does not 
include lessee-All co-tenants of joint property must 
join in consent .......................... ....... ............. .................... ...... 238 

Neon lights-Prohibition of-Residences ... ............................. 239 
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Police Departments 

Compensation- Mayor fixing compensation of police officers 
within fixed maximum- Delegat ion of power to mayor-

Uncontrolled discretion ...... _ .................. ............................ .. 240 

Prisoner - Property taken from - May be disposed of when 
owner cannot be found and property has been abandoned .... 242 

Property 

Buildings-
Hotel-City council may not purchase or construct ........... .. __ 263 

Perpetual lease of space to American Legion Post 8S 

Memorial Room .. ___ ....................................... ... ... _ ......... ___ .... . 243 

Equipment--Lease-To private parties-18S6 village act ....... .... . 244 

Taken from prisoner-May be disposed of when owner cannot 
be found and property has been abandoned ......... ..... ......... ..... 242 

Public Safety 
Ambulance service-Authority to establish .. ................ .................. 245 

Public Utilities 

Accounts-Compromising of- Water charges-Discrimination 
in favor of churches and chari table ins titutions .... .... ..... ......... 246 

Bids - Necessity of advertising for - Purchase of materials 
necessary in operation of water, light and power plant ..... ... 247 

Electrical energy-Contract for purchase of- Council or water , 
light, pOWElr and building commission to execute .. ....... ......... 248 

Electricity-Authority of water and light board to promulgate 
regulations controlling distribution - Right of owner of 
building t o r etail electric current .......... ... ......................... ..... ... 249 

Poles- Water , light, power and building commission and local 
t elephone company-Authority of to execute joint use con· 
tract for use of ....... ............... ......... ....... .... ........ .... ..................... ... 260 

Replacements-Purchase of- Contract obligating commission 
to make payments after completion of replacements ....... ..... 251 

Sewer and water mains--Right of city to control privately 
installed and financed sewer and water mains.................. 262 

Public Works 

Municipal buildings-
Hotel- City council may not purchase or construct ............. . 263 

Perpetual lease of space to American Legion Post as 
Memorial Room ... ... ......... ............... .... ..... ....... ...................... 243 
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Recreation 

Funds-
Appropriation - Recreational program - Joint city and 

5SS 

school district ........... ........ ... .... .. : ......................... __ . ___ ....... ..... 41 

Establishment of-Right to levy taxes in support of ............ 260 
Real estate-Aut hority of village to accept gift of for recrea-

tional purposes .. . ...................... ......... __ ... __ ... __ .......... _. ____ .. 266 

Real Estate 
Annexation- Petition- HOwner" under M27, Sec. 1120, includes 

mortgagor but not mortgagee and vendee but not vendor 
under contract for deed ... _ .......... ........ __ ............... __ ........... __ .... ___ .. 97 

Buildings-

Hotel-City council may not purchase or construct ........... ... 268 
Perpetual lease of space to American Legion Post as 

Memorial Room ......................................... ........... ....... .... ..... 243 

Council- Authority to sell unused portion of park-1906 vil-
lages .......... ..... ................. ............. ................... ..... .. ........ .. .. ............. 254 

Detachment of land from village-Unplatted land-Twenty rod 
requirement - Twenty rods from platted portion require-
ment not applicable to unplatted lands ............. ....................... 266 

Gift - Recreational purposes - Authority of village to accept 
land ................ .................... ......... ... ............... .. .. .. ............. ....... ......... 256 

Park-Unused portion-Authority of village council to selL ...... 264 

Parking lot-Authority of city to purchase under city charter .... 267 

Relief- See "Social Welfare" 

School Districts- See "Education" 

Streeta 
Assessments-Benefits ....... .......... ................................................... .... 179 
Dedication of-By plat or user-Statutory dedication-Cannot 

be revoked except through the courts .......... ......................... ..... 180 

Forming part of trunk highway - Cooperative agreement be
tween state and city for improvement of-Assessments by 
city for its share .................. ........ .... ..... ......... ..................... ........... 181 

Obstruction-Temporary-To aid war work .................................... 268 

Petitions for road surfacing-Whether council may pay cost out 
of general funds ..................... ...................................... ................. 182 

Railroad grade crossings - Order of railroad and warehouse 
commission- Superior to local ordinance ....... .... ..................... 269 
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Right of way-Acquisit ion of f or a new street-Opening new 
street ...... .... ........... ........... _ ....... _ .......... __ .. _ .. ..... . __ ....... _ ... ... ...... ........ 183 

Vacation - P etition denied by council - Further procedure by 
interested parties .................... .... _._ ............ ............. ..................... 184 

Tax Levies 
Recreational f und- E stablishment of-Right to levy taxes in 

support of- Ely H ome Rule Charter ...... __ ...... __ ......... ........ .... ... 260 

Towns 
Powers-Requisites f or the exercise of such powers-Funds for 

the exercise of such power s ...... .................... ...... __ ................ ...... 261 

\Veeds 
Destruction- Use of sod ium chlorate ............. ........ ........................... 262 

REGISTER OF DEEDS-See " Municipalities"-UOfficers" 

REGISTRAR OF TITLE-See cCMunicipalities,,_ c40fficers" 

ROADS- See "Highways" 

SOCIAL WELFARE 

Children 
Delinquent-Settlement.---Court proceedings ... ............ ................ ... 263 
Settlement-Stepfather not liable for support ................... ............. 264 

Old Age Assistance 
Amount-$30 per month maximum r ecipient may r eceive ........... . 265 
Claims-Against es tate of deceased recipients should be allowed 

and the fuU amount of the assistance paid .. ............. ............... 266 

Liens-

Enforceability against homestead after sale thereof ..... .. ....... 267 
Inferior to tax liens and become extinguished on tax-for-

feiture ... .. .. ...... .... ................ ............... ....... .... ...... .. .. .... .......... . 315 
Register of deeds- Right to furnish list of old age assist-. 

ance liens on file in his office ....................................... ........ . 206 
Release of- Discr etion of county welfare board ..... .............. . 268 
Repurchase by mor tgagee-Effect of ............................. ..... ...... 318 

Settlement.--
Receipt of poor r elief does not t oll the s tatute - County 

may not grant old age assistance to a person not hav-
ing a settlement ther ein at the time of application ........ 269 
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Relief 

Buria l- LiabiHty of town or county- Right of r elative of de-

535 

ceased to select funer al director .... __ ....... .................................... 270 

Commodity s tamp fund- E stablishment of food stamp plan-
Resolution of county board of commissioners ......... __ .... ........... 272 

Funds-Allocated by governor and the legislative advisory com
mittee-Responsibility for- administering such relief funds 
rests with county welfare board and not with board of 
county commiss ioner s 

Hospitalization-
Liability of village for cost of-Care and treatment outside 

of hospita l - Bil1 firs t presented after t reatment 
Proof r equired-Power of social worker to bind village 
- Dis tinction between for (a) hospitalization (b) care 
and treatment ......................... ................ .......... ....... ........... . 

273 

274 

Payment for ............... ................... ..................... ... .. ........... ... ...... .. 275 

Settlement-
Determination of lega l settlement-Time spent in nurs ing 

home by self-supporting inmate excluded by statute 
in determining ....... .. ... .......... ............ .. ....................... ....... ... 276 

PWA r elief and surplus commodities ........................................ 277 

Welfare Board 
Authority-To make permanent improvements on poor farm

Appointment of over~eer of the poor farm- Duties as to 
poor r elief and direct r elief ........... .......... .... ............. ........ .... .. ...... 27e 

Discretion- To release old age assistance lien ................... ........... . 268 

Employees-
Salaries-

Increase-Not provided for by budget .. ....... .. . 126 
Not entitled to in lieu of vacation ..................................... . 114 

Member s of - Are public employees - Automatically become 

STATE 

Agenciee 

members of Public Employees Retirement Association .. .. .... 117 

Liability- Political sUbdivisions- Counties-Municipal corpora
tions - School districts - Immune from liability for negli
gence of officers and employes engaged in governmental 
functions- Insurance ... .... .......... ... ....... .......... ............................. 281 
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Royalties-Iron ore-Method of computing down to one hun-
dredth of one per cent ...... ............... .. ............... ..... _ ...... ___ ............ 12 
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Exemptions 
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Assessments-
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TAXA nON-Continued 

Easements - For electric lines, roads, and other purposes
Powers of county boards- Power of commissioner of con-
serva tion 

Liens-

Old age ass istance-
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Effect of repurchase by mortgagee .. ........................ .......... 320 
Infer ior to t ax liens and become extinguished on tax 

forfeiture . __ ... ___ ...... ___ ............. ...................................... ... 816 

Local Improvements - Mason's 40, Sec. 2189-16; Laws 1941, 
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lease with right to prospect or mine minerals-Sub-
ject to lease by executive council under M27, Sec. 6403 .. 317 

Leasing of- When acquired through tax-forfeiture ......... ... 4. 317 
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Public utilities- Delinquent r ent--Service to purchaser of de
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Repurchase-
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in various cases .. .... ....................... ..... ............. .. .. .. ................. 321 
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ject to repurchase by former owner ... .................... ........... 322 

Sale&
Cancellation-

Lands sold on contract restores status as tax-forfeited 
land. Auditor authorized to cancel taxes levied 
after sale .............................................. 4 ••• • ••• • • ••• _ ••• • ••••• • • 323 

Law governing- Procedure thereunder- Extension of 
time for delinquent payments ..... .................. ............ . 824 

Erroneously made ............. .......................... ....... ............. .. ......... .. 325 

Notice of-Immaterial defect in r efer ence to s tatute does 
not invalidate notice ....... .... ................................... .... ... ......... 326 

Proceeds from- How used and apportioned by municipal 
8ubdivisions .......................... ... .. .. .................... ....... ................ 181 

State trus t fund lands-Status ........... ....... ... ............. ............ .... 327 

To county officials ......... ......... ............ ................. .................. ......... 197 
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TAXATION-Continued 
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praisal ..... _ .... _. __ ..... ___ ................... .......... __ ... .. ___ .... ___ ..... ............... 329 
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Gr08S Earnings 
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Paul Union Depot Co ... ____ ... ........ ... ____ .......................................... 331 

Municipalities-Allowance from state for property subject to 
gross earnings taxes-Valuation of property and computa
tion of allowance to be made as of May 1 in taxable year-
When population change takes effect ... ........ ........ .... ...... ........... 832 

Railroad rights of way ............... _ ................................ ....................... 304 

Inheritance 
H omes tead- Valuation- Mortgage on one tract consisting ot 

homestead and non-homestead property .................................. 8S3 

Judgments 
Per sonal property- May be cancelled only a s provided by M27, 

Sec. 2092 or abated only a s provided by M27, Sec. 1983 ....... . 844 
Real estate-Second judgment-Invalid under fac ts stated ......... . 306 

L.Tt. 
Per capita tax-

Law. 1941, Chapter 543 construed and appUed-
Limits of levy discussed ........... ........................... ............. ... 834 

Laws 1941, Chapter 543, construed and applied-
$70.00 per capita maximum levy under all conditions .... 335 

Recreational fund - Right to levy taxes in support of - Ely 
Hom. Rule Chart.r ....................................... .... ...... ......... ..... ....... .. 260 

School district-
County school-Apportionment and distribution......... .... ... .... 61 
Detached property to be taxed for indebtedness as it no 

change had been made............... ............ ............................... 35 
Maximum levy in Eveleth- Spending savings of previous 

year ..... .............................. .......... .............. .. .. ....... ... ........ ....... 62 
Sufficient to pay tuition - Power of electors to compel 

school board to levy............. ................................................. 69 
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TAXA TION-Continued 

Mortgage Registry 

Contract - Payable in deliveries of wheat - Ascertainment of 
amount secured ................................................................... _ ....... SSG 

Money and Credita 
Postal savings certificates and accounts are subject to .......... ........ 337 
Taxes omitted from personal property tax list may be placed in 

list for subsequent year. __ .................................. .................. ........ . 838 

Penon.) Property 
Agricultural products-How valued and assessed .................... ..... . 889 

A88essmen~Place of-Property of adult inc'ompetent ward not 
having fixed place of residence ..... __ .................... ...................... _ .. 840 

GA.solin~Tax not in lieu of personal property taxes-Motor 
vehicles used for highway cODstruction ........... ................. 330, 341 

Grain- Mortgaged to federal government subject to tax ...... ........ 342 

Hives of bees-Owned by resident and temporarily outside state 348 

Judgment- May be cancelled or abated only as provided by 
statute .................. ..................................... .. ................................... 344 

Motor vehicles used for highway construction. ............ .... .. ............. 341 

Warrants and citations-Sheriffs' fees and mileage on .................. 214 

Real Property 
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been made ...................................................................................... 86 

Lands purchased to fill out full block for school site not 'subject 
to taxation ....................... ....... ..... ...... ................ ............... _ ........... 347 

Timber on s tate land-Sold-Taxable as real estate .. ......•............ 848 

Redemption 
State assignment certificate - Notice of expiration - Amount 

required to r edeem ....... ................ .. ...................................... _....... 846 

School District.. 
Land-

Detached from school district-Taxable as if no change had 
been made ............. ................................................................. 85 
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TOWNS-See uMunicipalities" 

UNEMPLOYMENT COMPENSATION- See "Labor" 

UNF A III TRADE PRACTICES 
Actual current delivered invoices defined __ ........ __ .... ___ .......................... ... 849 
Fair Trade Lnw- QPA Regulation-Conflicts between OPA orders 

and the state law- Federal order controls ... __ .. __ . _____ ..... __ ............... 860 

VILLAGES- See "Municipalities" 

,V ATERS-See IIConservation" and "State" 

'VELF ARE-See "Social Welfare" 

WORDS AND PHRASES 

Actual current delivered invoice ............. __ .. _ ................. ................ .. .. ....... .. 849 

Brook trout ... __ ........................ __ ... ......... ....... ................................... _._ .. _ ... _... 4-

Business ........... .. ............... ..... ................ ............. ................ ........... _ .. _........... 39 

Fires for domestic purposes not requiring burning permits .................. 288 

Gun .............................................................. ..... ........................................... _... 9 

Off sale or off the premises sale ..... ............................................................. 166 

Officer of the law ....................................•................... _ .......................... _ ..... .. 200 

Owner under M27, Sec. 1120........................................................................ 97 

Public employees .. . _ .. ........................................ ...................................... _ ... 116 

Residence ... ............ ........ ............................................ _ .............................. _... 2 


