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OFFICE OF THE ATTORNEY GENERAL 

LEn'TDR OF TRIANSMITTAL 

HOD. Theodore Christianson, Governor. 
Sir: I submit herewith my report for the biennial period e'Dding Decem­

ber 31, 1926, to which is appended a statement of the various 8ults handled 
in this arttee during that time and their present status. e. condensed tabula­
tion of the reports ot the county attorneYEI for the years 19.~5 and 1926, and 
also certal'IlJ legal opinions rendered by me aod my aas.fstants which a re 
considered ot surtlcient public Importance to warrant their ImblicaUon. The 
number of opinions to be published has purposely been reduced in the 
interests of economy. There has been no reduction tn the 'Dumber of 
opinioos rendered during the period ind icated; in fact there has been an 
Increase. Over 6,000 have been Written" I have, however, tor the purpose's 
at this report, limited the published ones to those ot greatest imvortance and 
included only those which I deemed might prove ot s.peclal assl·s tance to 
county and state ottlclals In the discharge at their duties , 

DUTIES OF THE ATTORNEY GENERAL 

The ottice at attorney general is created by the constitution and the 
duties thereat, to a large extent, are prescribed by legislative enactments. 
In addition to being the legal adviser at all s tate otticers, boards, and com­
missions, section 115, General Statutes 19,23, provid es as tollows: 

"The attorney general on application shall give his opinion In 
writing to county, city, village or tOW'DI attorneys, on questions at 
pubUc importance; and on application at the .s tate ,superIntendent at 
pubUc Instruction he s hall give his- o:plnton in writing upon a'D'y ques­
tion ariSing under the laws relating to pUblic schools, and on all 
school matters such opinion shall be decisive unUl the questicm, 
Involved 6hall be decided otherwise by a court at comlletent 
jurisdiction," 

The opinion-s r eterred to in the toregoing ;section, although by no means 
the most important part at the work done by the attorney general, have 
proven to be at great aid to the otticers reterred to. The un iversal approval 
and appreciation at the service which this ottice qas rendered along th is 
line has been a source at great gratification to me. 

THE ATTQRNEY GENERAL'S OF1F1ICE 

There bas been but one change in the per.san'l1el at the attorney general'.s 
ottlce during the past two years, Mr. Rollin L. Smith, who rendered most 
etticient service to the state as assistant attorney general, reSigned in Ju ly, 
1924 . to enter vrivate practice in the state of Florida. I secured for the 
position thus vacated Mr. Chester S. Wilson, at Stillwater, Minn., who for • ~ 
a number of years had -been county attorney of Washington coun ::y. 

During my Incumbency at the office ot attorney general I have been 
most tortunate in the person'llel at my stafl'. Without exception every mem­
ber bas been hardworking, loyal, and etticlent. No higher compIiment can 
be paid to my present deputy and assistants than to say that the standard 
in that regard has been marntained, Minnesota Is to be congratulated upon 
the conditlOD"3 which have made it possible tor me to retain such- men in 
the public service at the very modest comvensatlon which Is paid them. 
Not one of them is a time-server, but each is imbued with a spirit of doing 
everything possible tor the best interests at the state. 

The legal bU'siness at the state is stead ily increaSing tram year to year, 
both i'l1l Importance and volume. However, all things considered, the work 
bas been pertormed with satisfactory promptneS8, and I believe tha t this 
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condition can be maintained during the coming biennium. It would, of 
course, be desirable to increase the number of a8sistanta ; but I do not feel 
that It i& absolutely necessary. I am In h earty accord with the plan ot the 
governor and the legislature to keep down the expense at government, and I 
therefore make DO request for any additiOD. to my statt We will get along 
without It and ronder a:3 etticlent service 8S possible. 

It has been my practice 8S atto'rney general to assign to each member of 
the s taff certain work. This 18 done In the Interesls of greater eUiciency. 
Each member thereby becomes more or le83 of a specialist tn the ·subjects 
ae-signed to him. In addition one member Is selected 8S a'Dl assistant on 
oach one of the ·subjects so a'3sig~ed . 

The attorney general him~elt has the executive and admlnis,trative man­
agement ot the entire legal department and acts as legal advIser ot the 
Catlstltutlonal state otticers. 

Mr. Mlarkham, as deputy, pertorms the purely administrative duties ot 
the attorney general during the latter'·s absence, and In addition gives special 
attention to criminal appeals, motor vehicle subjects, drainage matters, 
Inquiries submitted by the Industrial commisaion, extradiU()DJ proceedings, 
and the commiSSion ot administration and 'flnance. 

Mr. Pratt Is the assistant In charge ot inheritance tax matters. He also 
haa the subjects ot criminal law, dairy a'Ild tood, soldiers bonus, mHttary 
atralrs, corporations, and prohibition. 

Mr. Youngquist has the subjects ot insurance, mines, taxation, and the 
University. 

Mr. carman bandIes the work ot the Railroad and Warehouse Commis­
Sion, the Securltle3 Commission', and the timber and tores try departments. 

Mr. Phillips special1zes on matters pertaining to the administration ot 
counties, cities, v1lla·ges, and tOWDS. and advises the commiSSioner ot educa­
tion and the public examiner. 

Mr. AndersODI Is assigned to the subjects ot highways, agriculture. rural 
credits, and advises the live stock sanitary board. 

!Mr. Gurnee advises the board ot control, the compensation insurance 
board, the fire marshal, and the commissioner ot bank.s. All matters pertain­
ing to 011 inspection,. public property, and hotel Inspection are also handled 
by h im. 

Mr. Wilson's as'3 ignments Incltide the game and fish department, elec· 
tiona, examining boards. and publtc bealth. 

LAW ElNFORI(JElMElNT 

Law enforcement In MI'IllJlesota devolves In the ma in upon the county 
attorneys and the -Sheriffs, and I am pleaeed to record my judgment that 
almost without exception these otUcern are reliable, trustworthy. and indus­
trious. It has been a pleasure to be associated with them In the common 
purpose ot helping to promote tbe public welfare. 

The crime commission appornted by the governor has accomplished 
most effective and prai'3eworthy results. Its report embodies many r ecom­
mendations which I trust wlll be enacted Into law. P erhaps no .subject In 
recent years has so engaged the public attention as the one relating to 
crime a'Dd the apprehensIon and punishment ot offenders. This department 
Is particularly interested in a proper amendment of the laws having to do 
with necessary changes in criminal procedure. I am In hearty accord with 
the principle that all necessary safeguards should be allowed to one accused 
ot crIme, but the state should not be handicapped by certal'ol provis ions now 
in the laws. 1 recommend that the same number ot peremptory challenges 
be allowed the state and the detendant; that the prosecuting attorney be 
permitted- to make a briet reply to the argument made by th e attorney for 
the detense; that persons i'odlcted jointly tor the commission at a crime be 
tried jointly, unless the court upon proper appl1catlon and for good cause 
shall otherwise direct. 



ATTORNEY GENERAL 7 

A condEml3ed tabulation Is hereto annexed showing the Dumber of 
criminal cases< In the enUre state a8 reported by county attorneys for the 
years 19-26 and 19'26, the nature of the crime, and the result of the prosecu­
tion. A similar tabulation is also given as to each counly. 

'COLLElOTIONS 

During the period since my last blen'D·ial report there has been collected 
and placed In the state treasury the following amounts: 

Insurance ..• . ....... . ... .. . .. ... . ..... $722.69 
Mining companies.. . ..... .... ... . . . .. . 274,387.6J. 
Mlscellaneoua .... ........ _. ........... 84,778.25 
011 ...... ... ..••.•.. . • •••.......•••.•. &,669.26 
Telephone ....... •• •••. . ... ...• .••.• • . 976.45 
Timber .... . ....•.•••• ... • . .... . ... .•. 73,S38.Be, 

Total 

Inheritance .Taxea--1925--26 

Minnesota estates .. . .....•....... . •••• $1,612,6&2.61 
Foreign estates .......... . ............. 184,806.66 

$443,861.&7 

Total ................ ..••.. . ..••••••..•......... $1,797,469.20 

Orand total $2,241,~21.17 

OONCLUSION 

In cl03ing permi t me to express to you my hearty tha'll·ks for the uniform 
courtesy and appreciation which I have received from you. The co-operation 
1 have had from you and all other state officers has been most gratifying and 
has helped tn a marked degree toward the efficiency of my department. It 
Is only through the united errorts of all state officials that the best interests 
of the state can be '3erved a'Dd the most satisfactory results secured. 

Respectfully submitted, 
CLIFFORD L. HILTON, 

Attorney General. 

AOTIONS AND PROCEElDINGS 

Supreme Court of United States.. . ........... . . . . . . . .. 18 
Dis trict Courts of United States . . . . . . . . . . . . . . . . . . . . . . .. 19 

. J 60 civil Supreme ,Court of this state. . . . .. . . . . . . . . . . . . . • . • . . . . . 83 criminal 

I t 
J 

278 civil D strIct Court 0 this state ..................... .. ... . . . 
17 criminal 

Minor Court3 .... ..... .... . .... .. •• • •.. . ........•.. . .. 25 
State Departments .... . .... .. ...... . . . •.••.. . ...... . .. 16 
United States Departments. ..... . . ... .. .... ... . ... .. . . 'l 

Total .. .... . .... . . . •. . .. ... .•••.. " . . . ... '" ...• ..• 23 
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Attorney 
Genera l)~ 

Docket 
Number. 

UNITED STATES SUPREME COURT 

308A. Charles H . Oraves. PraCtis ing dentis try without Il. license. Afflnn ed. 
270 U. S', G69. 272 U . S. 4'25. 

·324A. F a irmont Creamery Company. Violation anti-d iscriminati on s t a tute . 
Reversed April 11 , 1927. 

2585. Duluth Street Railwny Company VB. Railroad & 'Va reholl se Commission. 
Injunction; s ix-cent fare at Duluth. Affirme d April 11, 1927. 

2632. First National Bank or St. Pnul, :Mlnn . T axing sh a res of stock of national 
bank. Arrlrmed March 21, 1!)27. 

2673. U nite d States V8, Minnesota. Swamp land. Bill dismissed, 270 U . S . 18l. 
2675. U nited States va. Min neso ta. Swamp la nd. Bill dismissed. 270 U. S. 181. 

See No. 2673. 
2758, 'Vlllln m E . Boeing, et a J. V8. Minnesota. Tax Commission. Inj un ction; 

cha pter 226, Laws 1923; royalty tax. Atflrmed . 271 U. 8.577. 
2759. Roya l Min e rnl Association et al. v/!. l\f1nnesota Ta.x Commission. Royally 

tux . Arflrm ed . 27 1 U. S. 577. 
2762. H ele n P. Bardwell, et aJ. v s. Sargent Land Company, Minnesota T ux 

Comm ission . Ro)'u lty tax. Arrlrmed. 271 U. 5'. 577. 
2763. -Robert B. Whiteside, et at vs. Minnesota Tax Commission. 'Royalty ta x. 

Arrlrmed. 271. U. S. 5'1 7. 
277 3. Luk e Superior Consolidated Iron Mines, et al. vs. Minnesota. Ta.x Com-

mission . Royalty tax. Affirmed . 271 U. S. 577. 
2800. Gco rge L Burrows, Jr. et 0.1. vs. Minnesota. Tax Commission. Roynlty 

tax. Affirmed . 271 U. S. 577. 
2823. U nit ed S"tates VB. Sanita ry District of Ch icago. In 1'e r educing level or 

Lake MJch lga n . H enring in U. S. supreme court h eld . Commlss ioncr 
Hughes appointed to take testimony. 

2828. Merrlmuc Mining Company vs. Minnesota Tnx Commission. Royalt)' 
lax . Afrll'med. 271 U. S. 677. 

3021 (1809). Great Northern Railway Company. Gross earnings taxes. D is ­
missed ror want of jurisdiction. 

3087. Hughes Bros. Timber Company v s. State of Minnesota. Certiorari: per-
sonal propert y ttLX on pu lpwOOd. Heversed. 272 U. S. 469. 

3215. Gunder Drnxton, e t n l. vs. C. P . Fitch , e t a1. To test cons titlilJonalily 
or Chaptcr 269. lAW S 1923. Set for October 1927 term. 

3295. C hnrl es H . Graves vs. I;-'-ank 'V. Brunskill, Chle r or Police of i\flnnc -

2992. 

3014 . 

3026. 
3033. 

3056. 

3058. 

3073. 

30fl2. 

3141. 

3145. 

3180. 

3183. 

3188. 

a poll s, et a l. Certior a rI. P e tition for writ de nied . 270 U. S . 669. 

UNITED STATES DISTRICT COURT 

Guaranty Trus t Company of Ne w York, (It 81. v s. M.Jnneapoli s & St. 
Louis (Railway Compan~'. F ees for cost of tes ting railroo.d track 
scu.tes. Claim allowed. • 

Su pe rior 'Vhlte Company \' s. Regis tra r of Motor Vehicles. Recov er)' of 
motor vehicle taxes. Judgme nt In ravor of plalntitr. 

In rc Hosea Dovc. Ha beas corpu s. " ' rlt disch a rged. 
J ohn J. Qulgle)' \'s. Atlantic T a r & Che mical 'York s. ReCeiversh ip ; 

state'S claim : gross earnings tnx. Clai m fi led. 
St. Puul Ci ty HlIllwuy Compuny vs. Railroad and 'Va re house Commis ­

s ion, City o r St. Paul. Injunction : six- cent rnre. Orde r flI ed restrain­
Ing city o r S t . Paul rrom prOCCfld hlg with Injunction. 

Minnea polis St roet Ha llway VIS. Railroad and 'Vare house Commission. 
City or Mlnn en poll s. InJu llction; s ix-cent rare. Se ttlement between 
c ity and company approved by court. 

Old Colony Life Insu rance Compa ny vs. County of Swift, Minn ., e t 01. 
Cancellat ion of ditch lien!'!. Dismissed. 

St. Pa ul City Railway Company vs. Railroad a nd Warehouse Commis­
sion, City o r St. Paul, e t AI. InJunction . Order fil ed restraining city 
or 51. Paul r rom In'oceedlng with Its applica tion for Injunction In 
stn.te court. 

Nort hern Pac H1 c RnllwA.y Company et a l. vs. Railroad and Wn.rehouse 
Commission. Injunc tion: rn.tes tinder 1 C. C. order; Fargo case. Pre­
liminary Injun c tion against commission granted. (See 210 N . 'V. 3!ffl, . 

H. E. Byram, e t aI., as r eceivers of Chicago, Milwaukee & St. Paul Rail­
way. Minneapolis & st. Loui s RaHway Compan y e t al. vs. Railroad 
nnd 'Varehouse Commission. Injunction: t. C. C.; Watertown case. 
(See 210 N. W . 399. ) 

Unit ed ' States \'8. &ilrond and 'Va rehouse Commission. )njunction. 
Dismissed. 

In r e a pplication of United States ror condemnation or certain lands 
olon g the IHlss lsslllPi river In Hous ton County. Condemnation. Stntfl 
oppea l rrom award. 

In re Diery 011 Company, bankrupt. l~elght lin e tn.x . Claim flied. 
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Docket 
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3189. 

3198. 

3201. 

3242. 
3250. 

3330. 

2492. 
2632. 

2634. 
264.7. 

20669. 
2752. 

2777. 

2793. 

2794·. 

2804. 

2869. 

2882. 

2884. 

2889. 

2916. 

2!l38. 

2957. 

2968. 

2971. 

2981. 

2982. 

2983. 

2985. 

29 93. 

3019. 
3036. 

30014. 

3053. 

3054. 
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In re Oklahoma-Texas Refining Company, bankrupt. Freight line tax. 
Claim flled. 

Arden DaIry Products Company et a J. V8. Stale et a l. F or eclosure of 
tru s t deed. Notlee of special appearance filed. 

In r e Perry Hu.rdware Company, bankrupt. Clnhn for fi shing licenses. 
Claim paid. 

Jones B r os., bankrl1pt. FreIght lin e ea.rnlngs. Collected $1.90. 
In re J. C. H enkes, bankrupt. No nresiden t fi shin g li ce nses. Collected 

$300.00. 
In re Conrad J. D. Erickson, bnnkl·u pt. 011 Inspection fees. Claim filed. 

STATE SUPREME COURT CIVIL CASES 

Ally n R. Skelton . To se t as id e sa le of lund . Reversed. 167 l\.r. 1M). 
Stu te VS. Firs t iNationa l Bank o f St. Paul. Taxing I:IIHlreS of stock. 

B.eveJ'!:led. 204 N. 'V. 814. Appealed to U. S·. Supreme Court. 
n. L . H orr . Sale of timber lund. Afnrm ed. 203 N. ' V. 979. 
Cit>' of Dulu th vs. Railroad a.nd ,Varehouse Comm ission. In re Increa sE' 

of loca l and rura l telephone rates at Duluth, Minn. Affirmed. 204 
N. W. 87<3. 

R. L. HOl'r. Sale or t imber land. Affirmed. 205 N. 'V. 444. 
Crete 1t'lInlng Comllany. Dellnquent occupation taxes. Rever sed. 204 

N. W. 932. 
Midland Nation al Bank of Minneapolis V8. H enry Rines et al. Garnish ­

m ent. Affirmed. 206 N. 'V. 723. 
In r e DI'oceedlngs to enfor ce d elinquent r ea l estate taxes in K a nabE".t:' 

County. William H . Bea.n. trus tee. objector. Arrlrmed. 204 N. '''~. 
640. 

Great Northern Railway Company. Omitted gross earni ngs ; penalties. 
Affirmed. 203 N. W . 453. 

Bert Wa ldo vs. Game and Fish Commission er . U nlaw ful seizure of hides. 
Reversed. 206 N. W . 45. 

Swee ney Detective Bureau vs. Mike Holm. :Motor vehicle tax. Arflrmed . 
205 N. W. 270. 

Harri e t State Bank et at. vs. Geol'ge E. ,Sa. m els et a t. Suit on bond 
given -superintendent of banks al:l trustee, Affirmed. 204 N. W . 938. 

Au tomatie Signul Adve r tising Com pany V8. Commissioner of Hig hways. 
TnJunctlon: sign als on hlghwayl!C. Arrtrmed. 166 Minn . 416. 

F rank J . Hodgman e t al. Highway cond emnation; a ppeal to supre me 
court for failure to a llow stat e 's costs a nd for gran ting la ndowne r's 
costs. 167 M. 505. 

Victor Anderson v s. Soldier s Bonus Board. Certiorari; soldier' s bonus. 
'Vrlt quashed. 162 M. 251. 

Lo\lls W. Schwartz vs. Rice County Cooperative Egg & Poultl'y ASl:locla ­
tion et a l. Inju nction; cooperative marketing. Affirmed In part and 
reversed in part . 204 N. W . 316. 

Nels C. ' Vest ma n vs. Adjutant Ge neral and Soldiers Bonus Boar d. 
Certiorari; soldier's bonus. \Vrit quash ed. 162 M. 255. 

Minnesota Mutual Indemnity Company vs. Commissioner of lnsu rance. 
Mandamu s; I'efuslng license under cha pte r 200, Laws 192L. Affirmed. 
208 N. W. 659. 

Floyd Raymond et 81. vs. Mike H olm . Mandamus; mo tor vehicle license; 
commercial freighting truck s. Affirmed . 165 M. 215. 

I n re estate of Albert E. Rice. Cer tiorari ; Inher itance tax. Reve rsed. 
204 N. W. 543. 

City of 8t. Paul V8. Ra ilroad and W'8.reh ollse Co mmission . In rc St. Paul 
City R a ilway Compll.ny va luation. Reve rsed. 203 N. W . 972. 

Citizen s of P ipestone et a l. VS. Chi cago, l\ lll wH.ukee & St. Paul Railway 
Company et a l. Track connection. 209 N. 'V. 913. 208 N. ' V. 809. 

J ohn B. Davenport VIS. Earl Brown, sher if[. H abeas corpus. AJflrmed. 
203 N. W . 226. 

In re Kelma Vlnstad. feebleminded. DIt>Charge of guardianship. Af­
flrmed. 211 N. W . 12. 

wm. L. S pa ld ing. In suran ce contract. Affirmed. 207 N. 'V. 317. 
P etters a nd COITl'pany vs. Super intendent of Bank s. In j unction ; r estral n ­

InS' su peri ntendent from exa mining books. Affirmed. 209 N. W . 9. 
Common Sch ool Distric t No. 251. Polk County, va. Independenl School 

District No.1, Polk County et a l. School Distr ict boundaries. 204 
N. W . 572. 

Inte r state Iron Compuny e t 81. vs. l\l lnnesota Tax Com m iss ion. Certi ­
orari; enforcement o f occupation taxes for 1923. He manded. 166 1\1. 
230. 

S hena ngo Furnace Company vs. lI,llnnesota Ta.x Commission. Certiorari ; 
1924 occupation taxes. Remanded. 166 M. 249. 
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Dennett Mining Company et al. vs. Minnesota. 'fax Commission. 
Certiorari ; 19 241 occupation taxes. Rema nded. 166 M. 243. 

George Arthur Sundberg vs. Superinte ndent o f State AsylUm for Inljanc . 
Habeas corpus. Dismissed. 

Tho8. Yapp c t al. VB. Commission of Administration nnd Finance and 
State A uditor. Mandamus; chapte r 426, l.«lwS 1925. Affirmed. 206 
N. W. 396. 

McReavy Bros. Transrer Company vs. Regis trar of Motor Vehicles. i n­
Junction; chapter 2fl9, Laws 1925, Affirmed. 166 M. 22. 

In I'e estate of John Smith. Certiorar i ; Inheritance tux on transferred 
property. Dismissed. 

City oC Duluth V&. Railroad a nd 'Vurehouse Commhlslon und Du luth 
St ree t Rallwny Compan)'. Jnjunction; to tlx rate of furc. Arrlrtllcd. 
209 N. W. 10. 

1\ll's, J . J, O'Rourke vs. Percy Vlttllm ComPtwy et al. ,"Vol'kmcn's com· 
pcnsatlon. Affirmed. 166 M. 251. 

Boyd '£rllnster & Stor age Company, as Auto Transportation Company, 
v·s. Railroad nnd Warehouse Commission. Cha.pter 185 , Ln.ws 1025. 
Rcvcrsed, 209 N. W. 872. 

Attorney Geneml vs. VllIage of 1\t!nnewashta and officers thereof. Quo 
warranto. 206 N, ,"Y. 455. 

Kalman, Wood & Compa.ny vs. Co\mty or Gru nt, M.lnn . ll.ecordlng or 
county ditch warmnta. Reversed with direc tions. 209 N. , V. 638. 

In r a estate of "-tury 1... Morgan. Certiorari; Inh erita nce tnxes: value oC 
homestead. 211 N. W . 823. 

Thomas Erskine, as county auditor of Itasca County, l\Unn. 1\Inndamus: 
tax assessment. 206 N . W . 447, also see 211 N. W. 329. 

A. I. and Ole Storseth. Seed gra in note. See 210 N . W . 1006. 
Charles Bucholz. Seed grain note. Atrlrrned. 210 N. ,"V. 1006. 
Tor T. Trontredt. .seed grain note. See 210 N. ,'V. 1006. 
A. Buck . Seed grain note. Re turn filed . See 210 N , W. 1006. 
O. J . J ohnson . Seed grain note. See 210 N. ·W . 1006. 
County of Wilkin vs. First State Bank of Roth suy. Depository bond. 

Reversed. 212 N. W. 183. 
Live S tock Sanitary Board V8. Board of Counly Co mmisS ioner s or Lin· 

coin County, Minn. :Mandamus; chapter 269; Laws 1023. lRe"ersed. 
210 N. W . 635, 

American Ra ilway Express Compa ny vs. Mike Holm, UH regh.trar of 
motor vehl cleK. Mandamus; chapter 299, L..'\W8 1925. Rever sed. 2tl 
N. W. 467. (See chapter lZ, Laws 1927, ) 

Mnl'l:IhalJ Bus iness Men's A ssoc iation of Lyon CO llnt ~', Injullc tlon: lot· 
tery law. P lan held a. lottery. 212 N. W. 169. 

1"nUlk Bohman e t a1. vs. Game a nd Fish Commiss ione r. Injunction; 
chapter 195, Laws 1925. Affirmed. 211 N. W . 577. 

In re Irwin Degen. Habeas corpus; rel ease from In .. ~nnc 1l8ylum. ,Vrlt 
Cluashed. 210"N. 'V. H. 

NO I·thwestern Employment Company (E. E. Palardy) vs. Industria l 
Commission.. Injunction. Affirmed. 211 N. 'V. 824. 

Bennetl Mining Company vs. Minnesota. T ax Oommlss lon. Occupation 
tux; certi orarI. Adjusted. 

The Shenango Furnace Company \'s. Minnesota Tax Commission. Occu­
pation tax. Argued. 

A . J. Marsh and A. H. Shoemaker, as executors oC th e cstate of Cordelia 
T ruax, vs. Probate Court of S1. Louis County. Certiorari: Inherl· 
lance tax. Affirmed. 210 N. \V. 389. 

Internationa l Ha rvester Company vs. Tax Co mmlsllion . Occ upalion tax. 
Dismissed. 

George E. Ker st and Leslie E. Montrose vs. Stnte Securities COllllnlsslon. 
Injunction; chapter 195. Laws 1925. AHirmed. 

Oscar Lldst rom vs. Amherst Mining Company e t HI. Ce rtiorari ; attor· 
neY'1:! fees. Rcvcn;ed. 211 N. 'V. 674. 

Thomas Dandrcl.l e t al. V8. Counly Audltol' of Itasca Count)'. Mandamus: 
tax assessment . Rever sed. 211 N. \V. 329. 

SUPREME COUR T CRIMINAL CASES 

Albe)"t I~indbe rs . Vincent Sancz, Charles Shansy et al. t\ l u rd cl' nrzt 
et esree. Affirmed. 164 M. 10. 

R. M. Mina i' et a1. C'"rim inal IIb(J1. Affirmed 163 t\1. 10:). 
Be!"t Grecn. Hecelving s tolen property. AtrJrmcd. 167 M . 34.8. 
Churlcs H . Graves. Practis ing dentistry witho ut li ce nse. ACfll'lucd. 
. 161?o.1. 422: 209 N. W. 24; 210 N . W . 11 0: 270 V. ti. 669. 
Chris H. Ahlf!:i. A!"I:IOll. Afflnn ed. 164 M. 110, 
J a.mcs Upson . Sellins Intoxlcatlns lIClllor. Afflrmod. 162 M. 9. 



Attorney 
Gener al's 

Docket 
Number. 

322A. 

323A. 
324A. 

325A. 
326A. 

329A. 

330A. 
:132A. 

334A. 

335A. 
339A. 

3<10A. 
342A . 

343A. 

344A. 
345A. 
3~6A. 
3'47A. 

349A. 

3GOA. 
35lA. 
35M.. 
353A. 

354'A. 
3ri6A. 
358A. 
359A. 
360A. 
361A. 
363A. 
364A. 
365A. 
366A. 

367A. 
369A. 
370A. 

372A. 
3liOA. 
3S IA . 
382A. 
384A. 
385A. 

386A. 
387'A. 
388A. 
390A. 
:I91A. 
392A. 
394A . 
397A. 
'398A . 
400A. 
404A. 

405A. 

407A. 

ATTOIlNEY GENERAL 11 

Walter A. Pocock. 
M. 376. 

Violating chapter 298, Lo.w. 1923. Artlrmed . 161 

Alols Pumpcr. Bastardy. AfClrrned. 162 M. 39. 
Fairmont Creamery Company. Violation nntl·dlscrlmlnatlon statute. 

Affirmed. 202 N. W. 714; 210 N. W . 163,608. Order rever sed by U. S. 
Supreme Court. 

C. H. Dahlstrom. Grand larce ny first degree. Atnrmed. 162 l\f. 76. 
Paul Eames, Jr. Unlawrully giving IntoxJca.t1ng llQU'or. IUlversed. 

163 M. 249. 
Marlon P erkins. Violation city ordinance relating to Intoxicating liquor. 

Dismissed. 
Ben Greenstein. Rape. Affirmed . 162 M . 346. 
Thomas Kerr. Operating motor vehicle while Intoxicated. Affirmed. 

162 M. 309. 
Warre n S·. Olignoy. Chapter 4118, Laws 1923; Wisconsin trucks operat­

Ing on Minnesota highways without li cen se. Artlrmed. 162 M'. 03(12. 
Wesley St. C lai r . hHnlmum wage law. Affirmed. 161 l\£. 444 . 
W. F. Fruen et a l. Seiling securities without licen se. Remanded. 162 

1\1. 35'1. 
Martha McGraw. Larceny. Arrlrmed . 163 M . 164. 
K. K. Peterson lind Albert Amundson . Forgery and grand larceny. 

Afflnn ed. 167 1\1. 216. 
Earl Rank. Information not filed until three years after crime. Re-

manded with directions. 162 M. 393. 
H a rry Simon. Carrying concealed ·w eapon. Reversed. 163 M. 317. 
Hunter Qulstgard. Illegal :possession of Intoxicating liquor. Dismissed. 
Diedrich I·larder. Violation m otor vehicle law. Reversed. 163 M . -47 . 
Chris W . Fick. Intoxicating liquor; druggist selling moonshine. Ar-

Clrmed. 164 1\1:. 287. 
J ames Thompson and 'VllIl a m Stock. Furnishing liquor to a minor. 

Reversed. 163 M. 271; remanded. 211 N. 'V. 819. 
Morris 11llchner. Transporting Intoxicating liQuor. DlfI1ll ssed . 
T om Suoy. Assault first degree. A!(Irmed. 16-41 M. 497. 
A. M. 'Varn.er. Intoxicating liquor. Affirmed. 165 M . 19. 
John G. McDonnell a nd Richard L. Ellwood. Grand larce ny first degree. 

A!(Irmed. 1&5 M . 423. 
BennIe nnd Abe Gleeman. Murder. Affirmed. 212 N . W . 20'3. 
John n. Klewel. Grand larceny. HI6 M. 303. 
Albert Ander son. Grand larceny first d egree. A(fI r med. 166 M . -453. 
Pred Bushard et a l. Investm ent contract. Affirmed. 164 l\f. -45 5. 
Mike Abdo. carnal knowledge. Heversed. 165 M. -440. 
George j\flller. Seiling Intoxlcntlng liquor. Affirmed. 166 M. 116. 
Danlcl Louis Goldman. Arso n second degree. Affirmed. 166 1\1. 292. 
Edward Wheat. Carna l knowled ge. Arnrmed. 166 M. 300. 
Harry "Vellman. Dl smhlsed: fa ilure of appella nt to comply with rules. 
Uria h Hooper Randall. Perjury in applying for marriage . license. 

Arrlrmed. 166 1\1. 381. 
Roy Andrist. Manslaughter second degree. AppCal abandoned. 
A. N. Jacobs. Criminal libel. Attlnn ed. 166 M . 279. 
J ames and Matilda Hottmnn. Seiling Intoxicating liquor. R emnnded. 

165 M. 220. 
A. H. Doty. Manslaughter I1rst degree. Affirmed. 167 l\f. 164. 
James Pappas. Arson. Affirmed. 210 N. 'V. 883. 
Herman K orsch. Arson. Affirmed . 210 N . W . 10. 
M. E. Monson. Gmnd larcen y. Affirmed. 210 N. w. 108. 
IDavld TuomI. Ar80n second degree. Affirmed. 167 M. 74 . 
William K. Oswald. Selling Intoxica ting liquor. Afflnned. 210 N. 'V. 

65. 
N. M. l'\elson. P e tty larceny. Rever sed. 166 M. 311. 
M. F. Klin e. Ma ns laughter. AWrmed. 209 N. "V. 881. 
A. T. MJlI er. Rape. Affirmed. 213 N. w. 740. 
l" I's nk Frodeen. Arso n third degree. A((Irmed. 167 M. 234. 
Abraham Rosenzweig. Arson. Arflrmed. 210 N. W. -403. 
Abe GInsberg. Subornation of perjury. Affirmed. 167 M. 25. 
Charles .E. French. Mansla\lghter flrst degree. A((lrmed. 210 N . W . 45. 
Otto Mandehr c t al. Perjury. Arrtrmed. 209 N. W. 750. 
Mack Whitman. Carnal knowledge. Reversed . 210 N. W 12 
Ephraim Beaudette. Carnal knowledge. Affirmed. 210 N. VI. 286. 
Harry C. Wood. Failure to support mInor children. Affirmed. 209 

N. W. 529. 
Mrs. Fogen Silver. Unla.wful m anufacture of Intoxlcntlng liQ uor. 

Arrlrmed. 211 N. W. 463. 
ft W. H elmer . Concen llng m ortgaged property. Remanded. 211 N. W . 

3. 
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T. G. Johnson . Gmnd larce ny, Arrlrmed. 211 N. W. 334. 
Godfred J ohanson. Habeas corpu s ; liquor nui sa nce. Afrl1med. 211 

N. ,V. G, 
'VlIllam Suha n nd 'VoItel" 'rurppine n . SelJlng moon shine. Affirmed . 

2U N. W. 469. 
Clarence Enton. Bank robbery, Set for March 24, 1927. 
Eli Danculovlc. Defendant wrongfully Int erested In payment voted by 

town bourd. 209 N. W . 941. 
E. T . Sandberg. Defendant wrongfu ll y Interested In payment voted h~r 

lawn boal'd. 209 N . W . 943. 
E. O. Nordstrom. Seiling securities wllhout license. Remanded. 210 

N. W . 1001. 
Henry James " rood. Child abandonment. Affirmed. 211 N. W. 305. 
Jt\cob J~l ed!:lon. R eceiving s tole n property. Reve rsed. 211 N. W. 958. 
Anton S kOb'lTIUn. Selling intoxicating liquor to u. minor. Affirmed. 213 

N. W . 923. 
Carl Umlauf. TranSl)Orting Intoxicating liquor. Reversed. 211.N. 'V. 

475. 
Franklin T . \Volr. Grand larceny first degree. Affirmed. 210 N. 'V. 58!!. 
James Coon. Carnal knowledge. Affirmed. 212 N. 'V. 588. 
Gus r'othnkol:!. Arson second d egree. Afnrmed. 212 N. 'V. 598. 
George B. Ervin. Seiling intoxicating liquor t o a minor. Affirmed. 211 

N. W . :'56. 
Edwllrd 8.'l.batlnl. F'alse ly auditing and allowing a claim as a public 

oHice r . Affirmed. 213 oN.\V. 552. 
' Vllliam Voog-d. Defendant borrowing money frOm bank of which h e 

was an o rflcer . R e m a nd ed. 212 N. W. 528. 
J unt cs J e nkins. Rape. Affirmed. 213 N. W. 923. 
\Vllilam Baue r . Forgery first d egree. Affirmed. 214 N. ' V. 262. 
Andrew J~udman. Driving motor v e hicle while intoxlcllled. Affirmed. 

213 N. W, 34. 
John Brandt. Manufa c turing intoxicating liquor . Reversed. 214 N. '''. 

GO. 
Tom Colcord et oJ. Entering a banking room. Actlrmed . 212 N. 'V. 894. 
Sam Thorn son a nd one Buick sedan automobile. Conllscation of motor 

vehicle. Affirmed. 212 N. ,V. 591. 

DI S T RI CT COURT CIVIL C ASES 

'Vm. A. Baune. To s e t aside swamp la nd cerU llcate. Stipulation or di s· 
missal signed. 208 N. 'V. 660. 

Attorney General v s. Lakewood Cemetery. InJunction. Order flied 
modifying Judgment and dec ree. 

St. Paul Union Stockyards Com pany. Injunc ti on ; weighing livestock . 
'Vl"l t of Injunc ti on tlI ed. 

State vs. Julius Schmahl. For an accoun ting. Pending. 
Hay 'V. Pal m e r VS. l'o'llnnesotn. T ax Commission e t a l. Mand amus ; tax 

deed. Order for judgment in favor o f r e lator. 
John Saari, Jacob Saari and Maryland Casualty Company. Timber pe r· 

mit. Check for $9,801.58 a nd. $1,270.23 received . 
State Fire Marshal v s. Elk River High School. Cond emna tion. School 

district ordered to r eplace fire esca pe. 
John Edstrom and Maryla nd CasuaJty Compan)'. Timbe r penn It s. 

Draft for $2,063.80 r eceived from casualty COm l)any. 
John M. Haven et 81. (State Bank ot Ogilvie). A c tion on de pository 

bond. Judgment for $1 9,780. 41 entercd. 
Roynl Indemnity Company nnd James Brushwood. 1924 motor vehicle 

tn..x a nd penalties. Cll eck for $986.03 r ece ived In ndjustment of s t a l e ' s 
c laims in cnses Nos. 2924 find 2925. 

Roynl Ind emnity Com pany, l\f.otor vehiCle tax and penalties. Sce No. 
2924. 

, Varren S·. Ollgney ,,·s. i\Hke Holm. For recovery of moto r vehicle tax 
paid unde r protest . Tax paid: see 292 N. 'V. 8!t3. 

William H. Quinn vs. C. M. Babcock as commissioner o f hi g hways e l n l. 
InJunc tion; interfering with proper!)' rights. V e rdict of $1,5{)() for 
respondent. 

In r e estate of Ella L. Shelgre n, deceased. Legacy t o state. Appeal by 
stat e fro m probate court order allowing c lai m . Claim di sallowed . 

Arthur E. Simpson vs. ,Vllliam R. Kleven, administrator ot estate ot 
John A. Bllrtle tt, deceased. Escheat. Findings flIed. 

Bennett Mining Company. Occupntlon taxes. Adju s ted by tax com· 
mi ssion. pursuant to supre m e court decision, 166 M. 243. 

Gordon Mining Company. Occupation taxes. Adjusted by tnx commls· 
, slon IHlrs uanl to sli pre m e court d eC is ion, 166 M. 243. 
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Hillc rest Mining Company. Occupation taxes. Adjusted by tnx com­
mission pursuant to supr em e court decis ion, 16G M. 243. 

Vlrg:lnla Ore Mining Company. Occupation tllXes. ltecelved $99.48. 
York Iron. Minin g Company. Occupation taxes. Adjusted by tax com ­

mission pursuant to supreme court decision, 166 M. 243. 
Inte l'n a tiona l H a rvester Company. Occupation taxes. Adjusted by tax 

commission purs uant to supreme court decision, l SG M. 243. 
Liberty MinIng Company. Occu pation taxes. J udgment lor $1,234.97 

ente red. Adjus ted by tax comm issIon pe r supreme court decision, 166 
M. 243. 

Lee tonJa. MinIng Company. Occupation taxes. Dismissed . 
Inter-State Iron Company. Occupation tax es. Dismissed'. 
Chippewa Iron Mining Company. Occupation t axes. Tnx and pe na lty 

a bated by order of tax commission. 
The Mead Iron. Compa ny. Occupati on taxes. Ad justed by tax. commis­

sion pursuant to decision of supreme court, 166 1\;1. 243. 
Co mmerc ial State Bank or Little Falls vs. Elmer A. Kling e t a). Non­

payment of taxes. Stipulation Cor dh.mlssa1 as to l:Ilttte flied. 
M. Kus lck vs. George H. Net tleton. Damages. No furthe r action ta k en 

by plaintltr. 
Hammermill Poper Company . Timber. Di smissed. 
J ames 1". H ayes vs. A. D. J ohnson, a uditor of Belt l'aml County. Manda­

mus; county commlsslone l" s mileage. Dismissed. 
Summit Sand & Grav el Company vs. Duluth aud h 'en Range Railroad 

Company. Discrimination in rates on sand ond gravel. No nelio u to 
be tak en by this o(fice until further notice. 

In re application or S t . Paul T itle & 'I'rust Company to distribute its 
assets to stockholders. H ea ring h eld; commissione r oC In su ra nce to 
r e tur n securities h eld by him to trust compony. 

CharJe.!l A . Fish e l' vs. J a m es P . Gould, ga me ond >fIsh commistlioner. 
R eplevin . Dismissed. 

lAdo Land Company vs. State e t a l. To quie t lItie. Dismissed as to 
state. 

In re application by State Board of Control to pay into court under pro­
vis ions or Sec. 9262, G. S. 1923 , certain moneys earned by J. A. Mc­
Donald Const l'uc tlon Compu.ny. Notices mu ll ed t o c l'eoltors. 

Higgins Manufacturing Company vs. Dairy and Food Comm issioner. 
InJunc tion; ch ap te r 4.g5 , Luws 1921. Check for $1 1.48 r eceived. 

J . J . S'ulJlva n vs. John K eh oe et a l. Foreclosure of mortgage; binding 
twine debt. Motion to set Ilslde Judg men t denied. 

In r e cla im of Nelaon, Fulton & Nelson , In c. , VS. State. Arb it ration ; 
highway commission. S tipulation that award o f a rbi trators be 
ratified. Orde r for Judgmen t signed. 

Falmington Renlty & Inves tm ent Co mpa n y vs. Duluth Cas ualty Associa ­
tion e t a l. lI,lu tual casua lty association d eposit fund. Judgm ent of 
di smissal entered. 

In re applicati on of Independe nt SchOOl District No. 35, St. Louis County, 
v s. S tate. Condemnation sch OOl house site. $1 ,000 received. 

Lake S hore T elephone Company e t a l. Physical con nection of toll lines. 
Connection ordered m a de. 

H enry Fuglebcl'g va. Commissioner of H ighways et 0.1. Damages. 
Demurrer susta in ed. 

Attorney Gen era l vs. S t . Louis County Farmers 1'Ifutua l Fire Insuran ce 
Compllny. Forfeiture of rranchlse. Uecelver appoint ed, 

Sarah L. 'X . Sear les vs. J ohn R. lI,lItche ll e t nl. Foreclosure of m ortgage 
on Innd taken for highway. Di smissed as to state. 

City of Hed Wing VS. Railroad ond Warehouse Commission. Con solida­
tion o r Tri -S to.te Telephone Company excho,nges a nd 1'll. t e Increase. 
Conaolldatlon permit ted . 

J. A. McMahon. InJunction ; Douglas Lodge lease. Order filed sro.nthfg 
plalnHf't perma.nent injunction agains t derenda nt without dam ages. 

Prairie River P ower Company. Enrorceme nt of deUnqu ent taxes. Settled. 
Hasca Paper Compa n y. Enfo rcement of d elinquent Ulxes. Settled. 
Joshua a nd Margaret Wright vs .... Northe rn Securiti es Building Lonn 

Associa tion. Breach of contrnct . Dismissed. 
George Weaver v s . F. J. Raleigh. Quo wnrranto. ]nformatlon Sign ed. 

Settled. 
Axel Th. Nelson VB. Gladstone Land Company e t a l. T o quie t lIUe. 

Demurrer flIed. 
Pidgeon River Lumber Company vs. P oplnr Land Company, 'Slate at 0..1. 

P a rUUon. Dismissed ns to s ta te. 
Town Board of Thomson, Carlton County, vs. Dulu th, l\'Il ssabe & North­

ern R a ilway Company. Grade c r ossin g; Order of commiss ion HUS ­
talned. 



14 

Attorney 
General's 
Docket 

Number. 
3()22. 

3023. 

302+. 

3025. 

3029. 

3030. 

3032. 
03036. 

3037. 
3038. 

3D39. 

3040. 

3041. 

3042. 

3043. 

S047. 

3049. 
3060. 

3052. 

3057. 

3059. 

3064. 

3066. 

30G6. 

30G8. 

~069. 

3070. 

3074. 

3075. 

3077. 

3079. 

3088. 

3089. 

3096. 

3097. 

3098. 

BIENNIAL REPORT 

Attorney General vs. Barnes Brothers. 
bonds. Settled. 

Injunction; seiling debentl1re 

In ra Rutherford-Brede Company. Department or agriculture Inspection 
fees . $197.76 received. 

Charles F. Gustafson V8. County or Hubbard. Damages; sand and grave) 
taken. Seltled. 

In re arbitration between :McGough Brothers and Board of Control. 
Building and construction contract. Judgment entered artlnning 
award of arbitrators. 

Attorney General va. Leonard Koelmen at a l. Highway option. Dis­
missed. 

Arrowhead Parcel Tra nsfer Company et at. Injunction; operating bus 
Hne; chapter 185, Laws 1925. Law held constitutional. 

A. M. Klpp et al. vs. State et al. Partition. Dismissed as to state. 
Gopher Coach Llno and Paul W . Perkins. Injunction; bus transporta­

tion. Dismissed. 
A. Guthrie and Company vs. State. Highway arbitration. Settled. 
M. M. Nelson et al. (Little Sauk State Bank) . Sureties on depository 

bond. Verdict of $8,269.58 for state. 
Thomas M. George et al. (First National Bank of Lancaster) . Sureties 

on depOsitory bond. Dividend check ror $488.86 received ; judgment 
for $4,888.6' entered. 

N . C. Christensen et a1. (Faxmers State Bank! of Lake Wilson) . S'ure­
ties on depository bond. State entitled to judgment. 

Claus J . Gunderson et a1. (First Natlonal Bank ot AlexandrIa) . Sureties 
on depository bond. DIvIdend of $1,217.70 r eceived. 

A. H. Kemper et a t. (First State Bank Walnut Grove). Sureties on 
depository bond. Judgment 10r $15,"9.76 entered. 

Willis M. W est et a1. (Security State Bank of Grand Rapids) . Sureties 
on depository bond. Claim paid. 

Stone Orelean W ells Company V8. Highway Commissioner et a 1. Gar­
nishment. Release and dismissal signed. 

Otto Olson vs. State et at To clear title. Dismissed as to state. 
Leonard T. Peterson et al. vs. State et a l. To Quiet title. Dismissed as 

to state. 
In re Inheritance taxcs In esta.te 01 Charlotte Hill Slade. Tax on bonds 

and certlflcates. Check for $10,586.33 received. 
Minnesota Arrowhead Power & Light Corporation VB. Slate et a1. Con­

demnation. Notice of appearance on behalf of state flIed . 
City of St. Paul VB. St. Paul City Railway. Increased rate of fare. Dis­

missed as to city. 
C. A. Baker et al. (Merchants National Bank of Detroit). Sureties on 

depository bond. Checks for $2,500.00 and $2.256.87 received .. 
Henry Reinhardt e t al, (Merchants National Bank of Detroit). Sureties 

on depository bond. See No. 306 • . 
In re Lake Shetek. Attorney Genera} vs. Ed. C. Mason et a1. Condem­

nation for construction of a dam. R eport of commissioners con-tinned 
and flnal decree signed. 

Bellingham State Bank VB. State ot a1. Foreclosure of m ortgage. Stale 
not a party to action. 

In r e M. Olson Company. MAdelia, Minn. Cla im of state flied with N. W. 
Jobbers Credit Bureau. 

Claus M. Raap VS. City of Alexandria et at. Damages on account or 
establishment of highway. Verdict In favor of City ot Alexandria. 

In re application of Canadian National Railways to close station at Pitt. 
Minn. C. U . Taylor et a1. VS. canadian N a tional Ratlwa.ys. Settled. 

Yellow Cab Company. Transportation tor hire ; chapter 185, Laws 1925. 
Te mporary Injunc tion Issued. 

Barbara E. Hastings vs. State. In re Adam Butter estate. Inherita nce 
tax. Tax paid. 

V. B. Vye vs. Arden Dairy Products. Claim 01 state. Petition In Inter­
vention a nd preferred claim of state flied. 

Buckman State Bank vs. S'tate et al. Foreclosure 01 mortgage. DIs­
missed as to slale. 

H. G. Schmahl et a1. (First National Bank ot Redwood) . State deposi­
tory bond. Check for $15,4~3.84 received. 

Fred W. Pearce & Company et a 1. InJunction; dredging Excelsior Bay, 
Lake Minnetonka. Restraining order vacated and annulled . 

New HampshJre FI.re Insurance Commonwealth Insurance Company vs. 
Theodore W. Beulke and Commissioner of Insurance. Injunction; 
cancellation 01 lIcense; sec tion 3264, G. S. 1913. Plaintiff entiLled 10 
judgment. 

J. A. Clark. Ejectment from sta te land. Settled. 
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Farmers Cooperative Company vs. Baldwin Chain &: Manufacturing 
Company, State et aI. Adverse claim. Dismissed, 88 to state. 

W. J. Thompson et al. VB. State Board of Deposit (First State Bank of 
Walnut Grove et a1.) . T o compel board of deposit to tHe claim. 
Demurrer sustained. _ 

In r e F e deral Surety Compa ny cla im. Highway contract. Petition ,flied. 
Attorney General vs. Farmers Mutual Live Stock Insurance. ForfeitUre 

of corporate franchise. Temporary Injunction Issued restraining . 
de fendant from ca1'TYlng on business and receiver appointed. 

Julius Oaenslen vs. Commissioner of Banks. Rejected claim; closed 
bank. S'peclal attorney appointed to look after case. 

North American Accident Insurance Company va. State CommissIoner of 
Insurance. Injunction to restra in revocation of license. Dl81llissed. 

Southern Surety Company va. National CItizens Bank ot Mankato et a1. 
Highway contract. Service upon highway commissioner Bet aside. 

Henry F. Otto et a1. Violation livestock sanitary board Quarantine. 
Defendants Otto found guilty. 

Simon and Mary Secares VB. State e t at. To Quiet title. Demurrer on 
behalf ot state ftled. 

Evelyn Vanderburgh and William G. Graves vs. William H . Vander· 
burgh , State et n1. Foreclosure ot mortgage. Demurrer on behalf of 
state ftled. 

H erma n Herzog et a l. (men State Bank). Depository bond. Judgment 
$l3,022.35 entered. 

Mesaba Transportation Company, Eagle Transportation Company vs. 
Railroad and W a rehouse CommissIon. Motor vehicle tranlport&Uon; 
chapter 185. Laws 1925. Order ot commissioner attlnned. 

Royal Indemnity Company VS. Commissioner ot Highways. Injunction; 
money on contract. Motion granted. 

Andrew J. Lefebvre vs. Railroad and Warehouse CommlMlon. Motor 
vehicle transporta tion; chapter 185. Laws 19U. Afflrmed. 

In re Giefer famil y. Discha rge of guardian. Settlement arranged. 
John Fleming and Maryland Casualty Company. Timber. Check tor 

$735.57 r eceived. 
American Sure ty Company vs. Wl11lam Devine, C. M. Babcock et 0.1. 

Injunction. Service set aside. 
D. E. LaBelle vs. Mike Holm and Guy Howard. Injunction. Plaintiff 

not enUtled to r eller. 
Slate Securities Commission vs. Minnesota. Fur Colonies Company. In­

junction: cha pter 192, Laws 1925. Permanent Injunction filed. 
L. M. Lesches vs. George Freema n , superintendent St. Peter Insa ne 

Asylum. Habeas corpus. Writ discha rged. 
VIllage of Robbinsdale vs. Minnesota Tax Commission. Certiorari; 

unjust assessment. Check for $6.00 received . 
J. H . Finley; George and Thoa. H. MarHn, garnishees. Timber . Dis· 

missed. 
North American Accident Insurance Company vs. Commissioner of 

Insura nce. Revocation of license. Restraining order fli ed. 
In r e insolvency of Farm er s State Bank ot Spring Valley, Minn. ReO' 

celvershtp. Pe Utlon dismissed. 
MInneapolis, St. Paul & Sault 6te. MarIe Railway Company n. Edward 

W . S tark. state treasurer. Recovery ot mortgage registry tax. Dis· 
missed. 

Gust Franson, Magnus Erickson, and A. Anderson. Timber. Pending. 
J. L. McCauley vs. Farmers State Bank of Anoka. Garnishment. Dis· 

charged. 
C. G. MellQulst vs. Farmers & Merchants State Bank ot Cokato. N. W . 

National Bank ot Minneapolis, a nd First National Bank. Garnish· 
ment. Brief on behalt of state filed. 

Ross Noble, Northern Cedar & LUmber Company. garnishee. Timber 
trespass. $123.32 collected. 

lollnnesota and International Railway Company. Damages t o tractor. 
Check tor $2,166.42 received. 

H. D . Garrett vs. Anoka County et a 1. Quo warranto; taxation of Island 
by two cou nties. Dismissed. 

State and University vs. Noah E . Lewis at a !. Condemnation for ft eld 
house. Awar ds of commissioners made. 

Nor thern Pacific Ranway Company VS. State et at. Condemnation. 
Proceedings not to atrect a ny rights claimed or held by 8tat~. 

Commissione r ot Banks VS. J . G. Thaung et a1., garnishee. Claim paid. 
Attorney General VS. Arcade Investment Compe.ny et a 1. Quo warranto; 

cha pter 86 , Laws 1925. Findings tor detendant. 
G. W . Lind . T imber. Papen lerved. 
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3292. 

3293. 

3296. 

BIENNIAL REPORT 

John and Albert Peterson and Maryland Casualty Company, Timber. 
$1,326.49 and $13-3.09 received from casualty company. 

George Cochran. Timber trespass. Judgment tor $5U.18 entered. 
George Cochran and U . g . Fidelity & Guaranty Company, Timber sal~. 

$1,427.57 received. 
George W. Cochran and John B. Meagher. Timber. 1401.66 received. 
Rose Zayachek va. :Maple Lake State Bank. To require commissione r 

of banks to satisfy judgment obtained against bank. Order to show 
cause discharged, 

Hudson Bay Fur Company VB. Charles Kauppi, game warden. Unlawful 
possession of beaver skins. Verdict for defendant. Appealed to 
supreme court . 

John Fleming and Southern Surety Company. TImber. $2,763.1G 
r eceived. 

P. G. Phillips. Fire flghting coots. Demurrer overruled. 
Truman Independent on Company. Gasollne tax. Judgment for $584 .85 

docketed. 
T. E. Harber. Gasoline tax. Tranacript of judgment flIed . 
In re Myrtle Lunde Howard, feebleminded. Order discharging board of 

control as guardian r evers/:ld. 
Three Star 011 Company. Gasoline tax. $3,700.00 received. 
Pyramid 011 Company. Gasoline tax. $496.74. received. 
Quackenbush-Riebe 011 Company. Gasoline tax. Judgment for $378.99 

entered. 
Florence M. Cannon vs. Game and Fish Commission. Injunction. Pend-

ing. 
G. B . Hawley. Gasoline tax. Judgment for $1,651.13 entered. 
CItizens Oil Company tlf Duluth. Gasoline tax. Judgment entered. 
Maryland Casualty Company (Peoples State Bank of Duluth). State 

depository bond. $10,301 .00 r eceived. 
J . L. Shiely Company vs. Chicago, Milwaukee & St. Paul RaHway Com­

pany. Switching chargesj appeal from order of railroad and ware­
house commission. No action to be taken by state. 

W . L . Hursh vs. Great Northern [Railway Company. Discontinuance of 
passenger trains . . Order of commIssion effective. 

Daniel Nordstrom et al. (State Bank of Alvarado). Depository bond. 
$9,644.08 received. 

Henry Anderson, John E. Waldemer et al. (Fir st State Dank ot W atson) . 
D epository bond. $3, 971.22 received. 

H. Muetzel, lR. G. Reierson et al, (Farmers State Bank of Belview). 
Depository bond. Pending. 

Edward Larson, J . W . Jacobson et a !. (First State Bank of New York 
Mllls) . Depository bond. Proof of claim flIed. 

Harry L . Wood et al. (State Bank of Grygla) . :Depository bond. Plain-
tiff to judgment. 

S. A. Gausman et a l. Gasoline tax. $1.140.00 r eceived. 
:1. H. Finley et a1. DetermJnatlon of boundary line. Reply served. 
Attorney Gener a l vs. Minnesota Mutual Indemnity Company of Minne-

apolis, Minn. Forfeiture of charter a nd appointment ot receiver. 
Pending. 

Goodrich va. M11es C. Johnson; in re Robert Wallace Erps. Habeas cor­
pus. Erpa to be returned to custody of board of control. 

Estate of Martha. Rasmuson Solem, Antonette Marie Gunderson et 9.1. 
E scheat. Findings in favor of petitioners. 

In r e guardianship of Jacob Pullklnen, Incompetent. Guardianship. 
Settled. 

Great Northern LIfe Insurance Company vs. Commissioner of Insur­
a nce. Revocation of license. Dismissed. 

Saint Paul Trust Company vs. Commissioner of Banks. Judgment 
entered. 

N. T. Nelson and Alma Nelson vs. Commissioner or Banks et at. To 
compel sheriff to make levy. Demurrer served. 

Rose Zayachek vs. Com missioner of Banks e t a1. To compel sherltr to 
make levy. Demurrer ser ved. 

Anderson Canning & Pickle Company e t al. v a:. Industrial Commission . 
J.QJunctlon; chapter 422, lAws H123. Pending. 

State Live Stock Sanitary Board vs. J ohn Otto. Injunction ; cattle test. 
Note of Issue flIed. 

State Live Slock Sanita r y Board va. Henry F. Otto. Injunction; cattle 
t est. Note of issue flied . 

R. P. Thomas, as executor of last will and testament of Harry L . Wood, 
deceased. Depository bond. Judgment for .tate. 
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Herman Beske vs. A . D. Sackett, state weed Inspector. Dama ges on 
account ot arrest tor violation ot chapter 377. Laws 1925. Verdict ot 
$250.00 tor plaJntltt. 

In re estate ot Henry R. Taylor. Inheritance tax. Appeal taken from 
order or attorney general in re findings. 

In r e Roy Vervillo. Habeas corpus. 'Wrlt discharged. 
John W . Peterson va. Game and Fish Commissioner. Certiorari; Fron­

te nac game refuge. Order to show cause discharged. 
Louis C. Carlson vs. Game a nd Fish Commissioner. Certiorari; Frontenac 

game re fuge. Order to show cause discharged. 
Harold Hutchinson VB. Game and Fish Commissioner. Replevin. Note 

of Issue flied. 
H . H. Reindl (Odessa 011 Company). Gasoline tax. Judgment for 

$57 ''' 71 docketed . 
Superintendent ot Banks, State vs. loI. Roy KnU:u ft and Mari e C. Knauft 

Findings (Or plalntlf't. Appealed to supreme court. 
W . IF'. Mackay vs. Edward lFlorence et 0.1., State ot Minnesota, Inter­

vener . Intervention: trunk highway No.6. Pending. 
Tora Hohn vs. Mike Holm, secretary ot state. Mandamus; drunken 

driver . Dismissed. 
Duluth Stree t IltoUway Company vs. City ot Duluth. Appeal trom order 

ot raJlroa d and warehouse commission establishing seven-cent token 
fare (8 cents cash) In Duluth r eceived. 

Gust Lundgren and Aetna Casua1ty and Surety Company. Timber. 
$4,528 .00 r eceived from surety company. 

CarrIe M. Nel son vs. State et a1. To quiet title. D emurrer on behalf 
of statc fli ed. 

Charles F. Bier, as guardian tor Sophia C. Oklus, vs. George R. Oklus, 
'Slate ot Minnesota et aI. Partition. 

J . Roswe ll Smlth vs. Clarence E. K elley e t a1. To Quiet title. Dismissed 
as to s tate. 

Board ot Control vs. D. l\f. Harding. Garnishment. $1,908.48 received. 
J. E. Barr Packing Company. Recovery of Inspection fees. $100 r eceived 

on account. 
In re petition ot Mark Insko ot Amboy for an order reQuIring the Willow 

Creek Telephone Company to In stall a telephone In his farm r esi­
dence. Appeal from order ot railroad and warehouse commission 
received . 

Paul Ba taglia et a1. Ra1lroad and warehouse maintenance headquar­
ters; to qU.let title. Order tiled that state Is owner In tec. 

DI STRI CT COURT HIGHWAY CO N DEM N A TI ON CASE S 

William W . Wrabek et al. Report ot commissioners flied. 
Quinn Land Company et a1. Awards paid. 
Harry A. Kampsen et a1. Dismissed. 
Kasmier Swldzinskl et al. Awards pa!rl. 
R. A. McClelland e t a1. Report of commissioner s filed. 
Emma G. Peterson et al. Report ot commissioners flied. 
Daniel E . Sullivan et a1. Awards paid. 
Helge T . Burtness et al. Report of commIssioners filed. 
Michael' J . Moriarity et a1. Judgment entered. 
Bertha Billings et al. Awards paid. 
Freda Gerkin Brinkman et aI. Judgment entered. 
H. A. Hela. Motion ot HeiR to be joined as a codefendant In Sta te VIII. 

Hodgman denied. 
John P eter son et a l. Awards paid. 
James Alfred Maxwell et al. Awards pa id . 
Ole Amundson et al. Report of commissioners filed. 
Otto Schatz et a1. Report of commissioners fli ed. 
,F. E . Voll 6t al. Report of commissioners filed. 
l\Iarcus D. Munn et a1. Awards paid. 
Andrew Brattland e t al. Report of commissioners filed. 
Mr s. Christopher Zimmerman et a l. Report of commissioners tiJed . 
Minnie Tucker et a l. Awards paid. 
SUsie C. Robinson et al. Awards paid. 
Albert Pollman. Dismissed. 
William H~ Quinn et al. Awards pa id. 
Tens Polzin et al. Report of commissioners fil ed . 
Augustus H. Lamb et al. Report of comm Issloners fli ed . 
John A.. McKinney et 0.1. Dismissed. 
Andrew Strom et a1. DIsmls8Cd. 
Lillian Noble et al. Awar ds paid. 
Grace S. Heron. Appeal tried. Award reduced. 

• 
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3254. 
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3267. 
3270. 
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3276. 
3277. 
3278. 
3282. 
3285. 
3289. 
3290. 
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329 ... 
3303. 
3306. 
3307 . 
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374A. 
375A . 
376A. 

BIENNIAL REPORT 

Christine Pries et a !. Report of commissioners flied. 
Elva R. Jackma n-Albert Ka sper et a1. Report of commissio ner s flied. 
Oscar Boysen et at. R eport of commissioners filed . 
Mary Ann Shortall et a 1. Dismissed . 
John Thornqulst ct al. A wards pn ld. 
Ina 'F . 8'lm s e t al. Awards paid. 
Charles G. Bradford et at. Report of commIssioners flied. 
Andrew O. Quam et al. Awards paid. 
Nathan Wightma n et al. Awards paid . 
John Ostensen et at. Awards pa id . 
Octavia Lambe rt et a1. Appealed t o supreme court. 
J . W. Erickson et a l. Awards pa id. 
Daniel Meck lenburg et 801. R eport of commissioners fll c(1 . 
Pau l F. Sabrowskl et a1. Report of co mmissioners fli ed . 
Leo }o .... Schmitt et al. Report of commissioners flIed. 
H. L. Gorder et a l. R eport of ~om missioners flied. 
J. D. White et al. Report of commissioners flIed. 
H enry G. Page e t a !. IRieport of commissioners fli ed. 
Paul Ma hlke et al. Awards paid. 
Swe n Pierson e t a l. Awards paid . 
Victor A . Johnson e t 801. Report of commissioners flied . 
Robert Boles et al. Report of commissioners flIed. 
Augusta Sohms et at. Awards pa id . 
J ohn N . l\-Iorrlll e t a l. Report of commissioners flI ed . 
Winslow C. Cha mbers et a!. Report of comm Issloncr s filed . 
Robert E . Gadola e t al. RePOrt of commissioners filed . 
William Brcn et a l. Report of commissioners flied. 
T . J. Chappell et al. R eport of commissione rs med. 
Frank E. Anderson et nl. Award paid. 
Basil J. Ward e t a 1. Award paid. 
Louis Furlle ot al. Re port of commissioners flied. 
Anton B. Budde. Report of commissioners fli ed. 
The Barnet & R ecord Com pany et a l. D4smlssed. 
Andrew Binner et a l. Report of commissioners filed. 
Lewis L . Alrlck e t a l. Report of commissioners fli ed . 
Jane E . Branchaud et a t. Awards paid. 
?lIa r la Ska ug e t a1. Jteport of commissioners fli ed . 
Adonis Glime et al. !Report of commissioners filed 
P a rdon J effers et a1. Report of com m ission ers fli ed. 
Nicola s Leibfri ed . Report of commissioners fil ed. 
J oseph O. Carlson et al. D ismissed. 
Ella J. Meyer et a l. Dismissed. 
Henry 'Veeber e t a l. Awards paid. 
Edward B. Troseth et al. Report of commissioners fi led. 
' VIJHa m H. Tttrbox e t a l. Report of commissioners ,flIed . 
Augus t C. Fischer et al. Report of commissioners fi led. 
Wayzata H olding Company et a\. Report of commissioners fil ed . 
Farmers Stale Bank of Kimball et a t. Report of commissioners Jlled. 
George R. Smith e t a1. Report of commissioner s fli ed. 
'Valler ]\f. H a llberg et a l. Report of commissioners flI ed . 
Sarah Jane H a rsch et a 1. P etition fil ed. 
'Villlam E . Hopre et at. Report o f comOl Isaloners fl ied. 
S. 'V. 'Velch-Jule Planer et a 1. R eport of commissio ners tHcd. 
Alex McNeil et a t. Report of comm issioners fil ed. 
J ohn J . Cook et at. Report of commissioners filed. 
Philip P . Ste in e t a1. Petition flied . 
Nicholas P . Doffing et al. Petition flIed . 
William R. Atchison et a1. Report of commissioners Ifiled . 
Carl Edward Schutt ... Charies Pagel et a l. Petitions tlled . 
H attie F . Hoyer-Otto L. Peterson e t al. Petitions fil ed . 
Henry J . He ldman..a>. \R:. Spieker e t al. Petitions flI ed. 
A. ' V. Winter & Son. In c. , et a1. P e tition flied. 
l\Iontevldeo GoH Club et ii I. P etition fil ed. 
Joseph Prlncen et al. Petition fli ed . 
Albert G. Loewe e t a l. Petition fli ed , 

DISTRICT COURT CRIMI NAL CASES 
John Edwin .Ed s trolll. Murder second d egree. Pl ead suilty. 
Theo. S. Nelsoll. Larceny. Plead guilty. 
FIred J 06cks. Obtaining credit by fa lse writing. Found guil t \'. 
George H . MaJlon. Inducing a witness to withh old testim onY. ·Ac<i lll tled. 
Arthur R. Ferrin. Violation corrupt practices Bct. Acquitted . 
Walter Swan!lon. Petit larceny of county gasoline. Acquitted . 
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G. A. Eaton. Forgery; talse bank report. FOund not gul1ty. 
Harry Hrubik. Murder. Jury disagreed. 
Herman Lesch. Manslaughter. Found guUty. 
Edward Broberg. Manslaughter (automobile). Found guilty. 
Mayme Hodges. :Murder. No bill returned by grand jury. 
Joe Shanahan. Carnal knowledge. Found guilty. 
E . P. Modln . Arson. Plead guilty. 

19 

F. M . Conklin. Embezzlement; bank officer. Found guilty of grand 
larceny second degree. 

William Weekly. . Manslaughter second degree. Case order~d to be 
resubmitted to grand jury. 

A. J . Zimmerman. Making false entrIes. Grand larceny second degree. 
Plead guilty. 

Ira Cox. Rape. Found guilty. APpealed to supreme court. 

MUNICIPAL AND JUSTICE COURTS, CRIM INAL CASES 

368A. Maitland E. McKee. Selling insurance without license. Dismissed. 
a37A. Robert Hanson. Larceny third degree; presenting false claim. $162.25 

received. 
S38A. Emil Krusell. Presenting false claims. Check received. 
422A. Otto Perslg. Violation rules ot livestock sanitary board. Found guUty. 

2914. 
2934. 

29:5". 

2972. 
2978. 
2991. 

3051. 

3067. 
3086. 
3100. 

3118. 
8124. 

3127. 

3144. 
3148. 
3158. 

3162. 

3195. 
3252. 
:1329. 

3337. 

2898. 

2899. 

2901. 

2908. 

29Gl. 

PROBATE COURT 

In r e Daniel H. Carroll estate. Escheat. $182.72 received. 
In re estate ot Ella L. Shelgren. Legacy to state. Claims allowed and ' 

some disallowed. Appealed to district court. 
In re Carrie Halvorson, feebleminded. Discharge ot guardian. P~t1tion 

granted. 
In re Ethollne Bathelor, feebleminded. Guardian discharged. 
In r e estate at Priscilla McNeil. Escheat. $5,37-5.18 received. 
In re H. V. Bentley estate. Escheat. Legislature passed chapter 425 

(section 15Q), Laws 1925. 
In re Mary Magdalene Seltz, feebleminded. Discharge of guardlnn. 

Petition denied. 
In re estate ot James Branch. Escheat. Pending. 
In re Helen Peterson, feebleminded. Discharge of guardian denied . 
In r e alleged feeblemindedness at Mary B. Johnso:l. Discharge of 

guardian denied. 
In re Everett McDaniels, feebleminded. Discharge of gURI'dlnn dl.'nled . 
In re estate at Lizzie or Elizabeth S nyder. Escheat. Depo~1tlons to be 

taken. 
In re estate of Geor ge C. Sherman (Ulen State Bank). Depository bond . 

Judgment filed . 
In re estate at M. J . Dahlsten. Claim tor care of imi'l.ne allowed. 
In re Emma Grohman, feebleminded. Discharge ot guardian denied. 
In re estate ot J ames Sawyer. Claim ot state for maintenance at Sol­

diers' Home allowed. $1,047.00 received. 
In re guardianship of Robert Harrison Van Cleave et 81. Guardianship. 

Petition denied. 
In re estate of Thomas Cahill. To prove second will. Order filed. 
In re estate ot 'Thor Evansted. Escheat. $5,896 .19 received. 
In r e estnte at Alonzo T. Rand . Inheritance tax on property In trust. 

Statement of facts filed. 
In re guardianship ot David Geske. For an accou nting. Order filed. 

STATE DEPARTMENTS 

In re liquidation ot Farmers and Merchants BalIk 01 St. Vincent. Claim 
of state board of deposit. Clam paid. 

In re liquidation ot Merchants and Farmers State Bank of Hastings. 
Claim of state board ot deposit. Claim paid. 

Tn re petition of F. J. Richards vs. State, T . H. 10, Dlsl. 8, A . F. E. 
Claim for workmen's compensation. Legislature ))assed chapter 121, 
Laws 1925. 

In re pelltlon of L ester M. Hislop vs. State, A. F. E. 14, Dist. 3, T. H. 
28. Clnlm for Workmen's compensation. Legislature passed chapter 
121, Laws 1925. 

In re Minnesota Mechanical Equipment Company. Cont ractor's bontl. 
Stipulation of settlement s igned disposing of fund In ha nds of honrd 
of control. 
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2986, 

,1'190. 
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3221. 

3235. 

3248. 

32GB. 

3319. 

304G. 

3105. 

311 ii. 

3150. 

3272. 

3302. 

331G. 

BIENNIAl. REPORT 

Minnesota Wheat Growers' Cooperative Ma rketing Association VB. Com­
munder E levo. tor Company. Discrimination In receiving gra in for 
s torage. Sec 204 N. 'V. 314. 

Attorney Oeneral VB. Phillips N . Lundma rk, s h e rll't Blue E a rth County. 
Quo w a.rranto. Applicati on d enied , 

In r e ' V. F . 'Vlnler nnd John B . Mooney. Binding twine note. Reques t 
made to bring action on not e. 

First Nationa l Bnnk ot S t. Cloud, Minn . Foreclosure of colla t eral 
pledged tor slate deposit. SaJe h eld. 

J. J . Sullivan, 8S warden of Minnesota Stnte Pri son, VB. Omnhn. RAilway 
Company et a1. Ra tes on implements and binding twine. Complnlnt 
di smissed. 

Edward A. Lee VB. Edward 'V. Sta rk, state treasurer ot Minnesota. 
Workmen 's compensation; ch apter 82, Laws 1921. Awarded $7.720.00. 

Minnesota. ,sta te Sanatorium vs. Minnesota. & Inte rna.tlonal Rallway 
Company. l"relght and pussenger depot at Ah-Gwah-Ching. Applica ­
tion denied. To be appealed. 

In re petition or Convn Issloner o f Highways ror order separating grades 
or Trunk lllghwuy No. 069 and tracks of Soo Line In WlJ'lght County. 
DismIssed . 

Lars Gooding vs. State Treasurer. 'Vorkmen' s compensation . Awnrd or 
com pensntlon made. 

Carrol Carponte r vs. Minnesota. Hllrhway Department. Workmen' s com­
pensation. Petition denied . 

In r e petition o{ Commissione r of Highways fOr an Inves tigntion of the 
sepa ration or grades of Trunk Highway No. 37 and tracks of North­
ern Puc lflc Rnllway Compa ny In Morri son County. Order m ed. 

UNITED STATES DEPARTMENTS 

In re Import duty on goods Imported by state university. H earing held 
a nd rulin g of U nited States Treasury Departmen t fil ed. 

In r e Internationa l boundary w a te r level and s torage r eservoir project. 
Hea ring held be fore Interna tion a l J oint Commission . 

1\Hsslssl ppl River Pollution. H ear in g held at St. Paul befor e J oint Com­
mi ttee. 

In re r a t e struc ture Investigation; 1. C. C. Decision In favor or s tate 
commissions. 

In re motor carri er Inves tiga tion; I . C. C. Docket N o. 18300. H earing 
held nt St. Paul. 

In ra reduced rutes on grain and grai n pl'oducts. Six-cent. case; I. C. C. 
Order tlIe(1 r equiring r espondents to cancel schedules and di scontinu­
Ing proceeding. 

r';, r e ge ner tl l r evi s ion of clfi ss r a les In w estern trunk line te rritory. Ex 
Parte 87, SUb. 1, I. C. C. No. 17000, a nd re la.ted cases. Hearings held . 



TAB L E No. 1 
TABULATED STATEMENT SHOW1NG CRL\I1 NAL CASES IN ENTIRE STATE AS REPORTED BY COUNTY ATTORNEYS 

FOR THE YEAR, 1925 
IN DISTRICT COUR T ,---IN !\fUNICIPAL A.",{D JUSTICE COURTs---.. 

Und er the 
Influence of 

Pleaded Found Acqult- Kolle P leaded Found Acquit .. Dis - Intoxicating 
:-:a ture or Accusation. Guilty. Guilty. tals. ProsequI. Guilty. Guilty. tal8. missals. Liquors. 

Murder In fIo r s t degree .. ............. 9 8 7 5 1 1 
Murder In second degree .. .. .... .... 2 1 1 
:Murder in third degree ....... ... . ... 1 1 1 
Ma nsla ughter In first degree .. ... . . . 1 • 1 3 1 2 
Ma nsla ughter In second degree .. .. . . 3 3 8 7 1 
Assault In first degree ... . .. ... ... .. . 1. 3 • I. S • Assault In second degree .. . .... . . .. . 33 18 13 18 1 22 8 
Ausult In thi rd degree ....... . . .. . . 18 • 2 1 337 13S 31 103' 9. )-
Maiming ......•• .. .............•• ••• 1 1 1 1 >l 
Robbe ry In fir s t degree ...... ........ •• 8 2 39 2 >l 
Robbery In second degree .... .... . . . '. I 2 2 0 
Robbery In third degree .. .. . ........ S 1 • ::0 
Entering ba nking room ." .......... 1 Z 
Arson in flrst degree ........ .... ..... 1 2 1 l".l 
Arson In second degree .. .... .... .... 1 3 1 2 3 >< 
Arson In third degree ..... ..... ..... • 5 1 1 0 Burglary In flrst degree .. ...... ... .. 1 1 l".l Burglary In second d egree . ... .. .... 7 .... ·2 1 3 Z 
Burclary In third degree ............ ]02 8 7 12 1 2 23 • l".l 
Grand la rceny in flrst degree ..... ... 91 19 I. 67 1 1 1 ]0 1 ::0 
Grand larcen y In second degree .. .. . 314 •• " 82 • 2 2 56 5 )- "-
P etit larceny ...... .. ...... .... ..... 2. • 1 2~ 6. I. 85 • t< 
Riecelvlng s tolen property . . . ... .. . .. 2. f 13 3 
Forgery In flrst degree .... .... . ... .. 8 1 1 1 
Forgery In second degree .. .. . . ... . .. 119 2 • 2. 9 2 
Forgery in third degree .. ....... . . ... 3. 2 2 • 2 1 
Rape .. ... ..... .... .. ................ S • 3 • · .... i 1 1 
Carna.l knowledge ..... . .. .. .. . .. ... 1. S • • S 

Child under ten years ......... ...• I 1 ..· .. 2 
Child under fou.rteen yea.rs .. . ... .. S 3 I 2 2 
Child under e ighteen years ... . .... •• 7 • 20 8 9 

Indecent assault .... ........ ........ 21 • 3 I. 3 1 1 • 2 
Bigamy .. . ....... .... .....• . .. ..... . 7 2 1 
Adultery ....... ........ ....... ...... 1. 1 8 11 
F ornica tion .. ... ....... ............ .. • .. · .. 2 ~ ""i 

12 5 2 3 
Incest .. . ... •• . .. .... • • . . . ... .•.••••• 11 
Abduction ... ..... ..... .... .......... • 1 5 N Seduction ... .... .... .. ........ ...... 1 2 -



TABLE No.1-Con tinu ed 

r----IN DISTRTCT COURT'---~ ,--IN MUNICIPAL AND JUSTICE C'QURTs-----. 
Under the 

Natu re of Accusation. 
Kidnapping .... , ...... , .. . . . ....... . 
Bastardy . ... " .. , . . ........... ,., .. . 
Sodomy . . .... " .... , . . ....... ..... . . 
Keeping house of III-fame ......... . 
Abortion ...... .. , ............. .. ..•.. 
Perjury ............ , . . ........ . . , .. . 
&tortion ... ........ , ... .... .. . , ... . 
Bribery ' .. .. . .. . ........ . ........... . 

Pleaded 
Guilty. 

211 
6 
3 
1 

10 
2 

Found 
Gullt~. 

·· .. ~O 
1 
2 • 1 
1 

A cqui t­
tals. 

• .... 9 
1 

2 
1 
1 

Nolle 
Prosequi. 

1 
24 
1 
7 
7 
6 
7 • 

Pleaded 
Guilty. 

, 

2 
2 Violation of game and lfish laws. . . .. 746 

Violation cigarette laws ............ , 5 
Violation of pure food laws.. .. ..... 51 
Violation of liquor la.ws.... .. ....... 1.189 127 71 . "i42 870 
Drunkenness .. .. ....... ............ . 1 3 1,782 
Sabbath breaking .... ,,, .... . ...... . 
Defraudl:og hotelkeeper ............. 16 
Language tending to provoke breach 

of peace .......................... . .... . 1 127 
Criminal slander or libel............. 1 1 4 
Non-support ........... , . .. ....... .. 7 3 71 
Abandonment wUe or c hild. ,....... 118 -5 2 3~ 10 
Ma lic ious mischief .... .............. S 1...... 1 39 
Swindling .......... ........ . .... .... 2 1 2 2 
Cruelty to an imals... ........ ........ 10 

Found 
Guilty. 

7 

88 

.... is 
161 
188 

6 
2 

" • 30 
3 
2 

Gambling.. . .... .. .. ... .. .. ......... . 11 1 98 2 
Vagrancy .. .. ...... . .......... ... .... 1 66 13 
Unlawful assembly ... ............... 7 
Carrying concealed weapons ...... , . 15 2 2 10 2 
Violation of a uto laws... . .. .. ...... 62 1 3 9 1,807 281 
Distributing obscene literature, etc.. 2 2 
Operating lottery ............. ..... . 5 11 1 1 

Acquit­
tals. 

16 

1 
17 
18 

1 

9 
2 
8 

1 

1 , 

132 

Dis-
missals. 

3 
22 
1 
3 

• 
27 

261 
36 

3 

30 • 25 
20 
13 
1 
2 

12 
7 

2 
57 

Operating gift enterprise.. ...... . . . . 1 1 

Influence ot 
Intoxicating 

LIquors. 

1 

132 
1,328 

6 

77 

1 , 

1 

1 
190 

Presenting fra udulent claim .. . . ,.. . . 2 
Checking on bank without funds.... 115 1 5 .... 33 52 7 7 145 4. 
::Ulsccllaneous ........ . ... ......... ,. --::"':3::0 _ __ -=' ::5 ___ -=23:-__ ---:::.:-3 __ --=-:9C!."-5 __ -,:-.!2,,29'-__ --,:'~6'_ ___ 2~0~8'-__ _"~3~6_ 

Totals .. ... .. ,., ........ ,........ 2,918 398 229 739 7,352 1,297 321 1,268 2,021 

N 
N 



TABLE No.2 
'l'AB ULATED STATE~tENT SHOWING cn.ThUNAL CASES IN ENTIRE STATE AS REPORTED BY COUNTY ATTORNEY'S 

Kature of Accusation . 
Murd er In fir s t degree ..... . ....... . . 
~1urder in second degree .... ....... . 
Murde r in third degree . . ........... . 
Mnns laughter In first degree .... . . . . 

FOR THE YEAR, 1926 
~---IN DISTRICT COURT----., 

P leaded 
GuUty. 

Found 
Guilty. 

2 
1 

ACQ.ult­
ta ls. 

3 
Dismissals. 

3 
1 

3 
Manslaughter In second degree .. ... . 

1 

2 
3 
8 

30 
17 

• • • 3 
10 

5 

3 
5 

15 
1 

5 
Assault In first degree ...... . . .... . . 
A ssault In second degree . . .. ... .... . 
Assault in third degree ........ . . .. . . 
lI.1:alming .. . .•. . ••• .. . . •• • •••• •• ••••. 
Robber)' In first degree ....... .. .•... 
Robbery in second degree .... .. . •.. . 
R obbe ry In third degree ....... .. •.. . 
Entering banking room ............. . 
Arson I.n fir s t degree .... ..... ... •... 
Arson in second degree ....... .. .•... 
Arson In thIrd degree .... .... ....... . 
Burglnry in first degree ... .......... . 
Burglary In seco nd degree .... . ... . . . 
Burglary in third degree .. . ......... . 
Grand larceny In first degree ....... . 
Gra.nd larbeny in second degree .. .. . 
Petit larcen)' . . ......... ... ... .. .... . 
Rece iving stolen property ....... .. . . 
Forgery 1n first degree . .... .. . .... . 
Forgery in second degree ......... " . 
Forgery in third degree .. .... ... ... . 
Rape .... .. .. .. .... .. . ............ . .. . 
Carnnl ltnowledge ... . ....... . ...... . 

Child under fourteen years ... . . . . . 
Child under eighteen years .. . .... . 

Abandonment wlte or child ......... . 
Abduction .... . ........ .. .......... . . 
Abortion ........................... . 
Adultery ... ........... .... . . . ...... . 
Auditing fra udulent claim .... . . .. . . 
Bigamy .. ........... ......... ... ... . 
Bribe ry ...................... . .. ... . . 
Carr~'lng concealed weapon s . .... . . . . 
C hattel mortgaged property, snle of. 

3' 
1 
3 
4 

2 
10 

1 
3 

105 
10' 
309 

15 
25 

6 
160 
39 
5 

27 
2 

60 
110 

5 
3 
5 

2 
2 

20 
11 

" 
5 

1 • 
1 
7 

31 
35 

3 
1 
8 

• , 
• 12 
6 , 
1 
2 
1 

1 
4 

• 
1 
2 
2 
5 
1 , 

2< 
16 , 
3 
2 
1 

.. .. . j 
6 
2 
5 
6 

1 
5 

, 
3 

• 15 
1 
1 • 
2 

2 
1 
2 
1 

12 
23 
6. • 7 

13 

1 
2 

25 .. 
, 

11 
3 
1 

3 
11 

,--IN l\WNICIPAL AND J USTICE COURT~ 
Under the 

P leaded 
Guilty. 

8 • 310 
6 
1 

3 , 
11 

308 
3 
4 

1 

6 
1 

3 

8 
3 

Found 
Guilty. 

1 
1 , 

81 

6 

3 

'7 3 

1 
2 

Acquit­
tals. 

2 
30 

19 

Dis­
missals. 

3 

2 
1 
2 
3 

" 93 

1 

1 

1 
1 

9 
2. 
49 
58 
7 
2 

12 
1 
2 
1 
2 
9 ,. 
1 
1 
5 

1 
13 

Influence of 
Intoxicating 

Liquors. 

1 

2 
1 

6 
6. 

3 

3 
6 
1 

1 
1 

1 

1 

, 



TABLE No. 2-Continued 
~---IIN DISTRICT COURT'--~ 

~ature of Accusa tion. 
Checking on bank w ithout funds ... . 
Contempt or court ....... . .. ... .... . 
CounterfeiUng . . .. ... . ...... . ...... . 
Criminal s lander or libeL .... .... .. . 
Cruelty to an ima ls ........... . .... . . 
Defrauding hotelkeeper ........... . 
Dellnquenc)' of minor, contributing 

to ........ ... ............. . .... . . .. 
Drunkenness ... . . . ...... . ...... .... . 
Violation Corrupt Practices Act. ... . 
Escape ............................. . 
Extortion . .... . . .... . .......• ... .... 
Falsifying accounts (public oftlcer ) 
:FornicaUon .. . ... .. ... . . . ..... . .. . . . 
Fraud In management of corpora tion 
Fraudulent claim. presentation of.. 
Gambli.ng .. ... . .... .. .. ......... . .. . 
Habitual otrender .. .......... . ... . . . 
Incest ....................... . ...... . 
Keeping house of Ill - fa m e .. .. . . . . .. . 
Kidnapping . . .. .. . . . ...... .. . ... . ... . 
Language tending to provoke breach 

of peace . . -...... .. . . .. .. .... . ..... . 
Lottery, operation of. .......... .... . 
Malicious mischief ......... .. .. .. .. . 
Non -support .................. .... . . 
Obscene litera ture. di stribution of, 

etc ............ . ................... . 
Oppression . . . ............. .. .... .. . 
Per jury ....... ... .......... .. ...... . 
Property, removal of from mort-

gaged land . . .. ................. . . . 
Public nui sance ............. . .. . ... . 
Resisting an officer .... .. ...... .... . . 
Seduction .......................... . 
Sodomy .......................... • .. 
Svdndling ........... . ...... . . .. .... . 
Unlawful assembly . . .. .... ... ... . . . 
Unlawful discrimination ....... .. .. . 
Unlawful e ntry of building . .. . .... . 
':-ugranc~' ..... .. ........ . . .. ...... . . 

P leaded 
Guilty. 

85 
1 
1 

2 
· .. ·7 

• 2 
2 
1 

2 
2 
5 
3 
1 

• 7 

3 

1 

• 
5 
1 

12 • 

Found 
Guilty. 

1 
2 

• 

1 

· .... i 
2 
1 
1 

2 
1 

1 

2 

1 

1 

Acquit-
tals. Dismissals. 

26 

8 

1 

1 

1 

1 

2 

2 

1 
1 
7 
2 
2 

3 
2 

1 

1 

1 

5 

r-IN MUNICIPAL AND JUSTICE COURT~ 
Under th e 

Pleaded 
Guilty. 

36 
3 

6 
21 
12 

6 
1,812 

.... ii! 

15 
• .. .. 2 

50 
1 
1 
2 

102 
t 

28 
85 

3 

2 

2 
6% 
27 

1 
9 

71 

Found 
Gu Uty. 

• 13 

7 • 
26< 

1 

3 

12 

1 
t 

16 

9 
18 

58 
I ' 

1 

23 

Acquit­
tals, 

1 

• 
8 

1 

7 

1 
2 

2 

Dis­
missals. 

77 
2 

Influence of 
Intoxicating 

7 
7 
7 

1 

" 1 

• .. · .. i 
2 

1 
3 
1 

2G 

10 
37 

1 
1 
2 

2 
6 
1 
1 
1 
4 
1 

1 • 

LiqUors. 

21 

• 

1 
8 

1 

1 

• 



Violations: 
Banking la,vs .. ........ . . ... . .... . 1 1 • 1 
B lue sky law .. . ....... ... ......... 5 1 • Cigarette law ....... . . . ..... . ...•. 6 1 
Compulsory education Ia.w ..... . . . . 22 • 10 
Dance hall law . . . . . . . . . . . . . . . . . . . 1 1 58 9 1 6 
Forestry laws .... ... ..... ..... ... 82 " • • Game and flsh laws . ......... . . ... 8 1 643 '.0 10 58 

. Health laws ........ .. ...... ...... . 1 1 11 1 1 1 
Illegitimate chUd law ...... .. .... 158 24 7 '5 6 •• Insurance laws .. ... ... ........... ·· ·· ·6 Labor laws 1 • Motor vehicle" ·1~~~ .. ·(!nio~i·Ca:ted 

dr iver) 6 7 2 2 .73 82 ,. 22 290 
Motor veblci e ' ia.;;~ · (~peed: ·etc·.>:: 26 1 • • 1,219 11. 15 '2 " Prohibition laws (aba.tement) .... . 5 50 I . 
Prohibition laws (confiscation) .. . . 2 H " • ...... .. .... > Prohibition laws (general) .. . " ... . 740 10' 58 ,., 137 ., • 72 ". >-3 
Prohibitlon laws (nuisance) . ...... 80 • 7 15 ••• SI 7 115 Z7 >-3 
Pme food laws ............ .. ...... 3& 3 • 1 0 
Weights and measures laws ....... • :<I 

Attempts to conunlt (sta.te offense) : Z 
Adultery ................. ......... 2 · .. .. i l'J 
Assault .... ..................... .. • ~ 
Barberlng without Ucense ......... 1 

" Bur glary third degree .. .......... • l'J carnal k nowledge ..... .. ... .. .. .. . 2 Z Escape from penal institution ..... • l'J Forgery second degree ............. 1 :<I Grand larceny first degree ... . ... . . 5 1 > Indecent assault ............... ... 1 t' 
Influencing juror ... .. ... .. ....... 1 
Possession of narcotics . . . ....•.... 1 • .... 2 Rape ....... .. .......... .. ..... .... . 'isi 1 1 . "673 1 .... is ·· .. i3 Miscellaneous . . . . . . . . . . . . . . . . . . . . . . . .. •• •• 8 • 

T otal ... ...... ... ... . .... ... . .... 2,526 +<5 258 581 6,871 1,159 151 1,038 1,878 



TA BLE No. 1 N 

PROSECUTIONS REPORTED BY COUNTY ATTORNEYS FOR YEAR 1925, SHOWING COUNTIES SEPARATELY 0-

IN DISTRICT COURT ,--IN MUNICIPAL AND JUSTICE COURTs----.. 
Under the 

Influence of 
Pleaded Found ACQuit- Nolle Pleaded F ound ACQult- DIs· Intoxicating 
Guilty. Guilty. tals. ProsequI. Guilty. GuUty. tals. mi ssal s. L iquors. 

Aitkin-D. A . Scott. .. . . . .. ........ . 2< • 5 2 6' 1 5 1 26 
Anoka-Will A . Blanchard . . . . . .. . .. 9 3 1 3 142 5 107 1 
Beeker-A. o. SletvoJd . . ..... . •...... No Report · .. ··i ·····3 ·· .. ·i Beltrami-Graham M . Torrance . . ... 03 • 1 · · .. ·S Benton-E. w. SwenSOn . . ..• ..• . •••. 16 1 1 2 199 12 2 . .... 56 
Big Stone-Chas. H . Bolata .. ... .. ... 5 1 1 54 2' • • Blue Earth-Frank E. Morse ... . . ... 76 5 3 038 36 3 " 17 
Brown-T. o. Strell8guth .. . ........ 15 6 • 6 30 • 1 5 13 
Carlton-J. E . Green ..... .. ... .. ..... S9 6 • • 35 " 6 " 39 
Carver-W. F . OdeJI. . .. . ...........• 8 1 .. · .. 8 " 1 .... 68 to 
Case--Edw. L . Rogers .. .. . .......•.. 2 14 ...... 39 [;J Chippewa-A. E . IDe! .... . . ...•• • .. . 16 5 27 3 • .... 2 Z Chisago-So Bernhard Wennerberg . . 7 2 1 111 8 26 
Clay-W. George Hammett .... .. .... 73 13 ·· ···5 2. 66 . ····6 III 28 Z 
ClearlVate~scar T . Stenvlck ...... 2 1 10 1 2 7 ~ Cook-B. c. Murphy .. ... ........••.• 3 .. .. ·5 53 20 3 10 .. 
Cottonwood-O. J . F1nsted ..... .. . ... 13 .... 20 3 26 • 3 7 

::Il Crow Wlng-W . F\ Wieland ........ . 65 7 1 75 6 5 11 .5 
Dakota- Alfred M . .Joyce .. ........... 11 9 2 948 235 28 6. 325 l'l 
Dodge-John Swendlman, .Jr ....... . 6 2 1 U 1 • 1 '"d 
Douglas-Constant Larson 10 1 · .... 2 68 8 1 0 
Farlbault.....-H. C. Llndten . :::::::::: 15 1 2 '6 U .... 69 .. ::Il 
Fillmore-8. C. PaUri ge . ....... .... 20 3 · .... i 31 8 
Freeborn-John o. Peterson . . . . ... . . .. 2 7 76 ...... • .... 73 
Goodhue-Theodore N . Ofstedahl .. . . 27 5 5 92 • 1 12 44 
Grant-R. J . Stromme .. . ... ... . . .. . • • .. .. 52 16 10 2 
H e nnepin-Floyd B. Olson 608 71 293 .... ii Houston- Wm. E . Flynn .. :: : ::::: :: 16 1 1 3 27 1 1 
Hubbard-R. o. W ebster .. .. . •. .. • .. • 2 36 3 5 
I santi-Henry L. SoderQul st. . . ..... . I' • • 28 . '''48 .. 10 
Itasca-Ralph A. Stone .. .. . .. .. .. ... .. 5 .... ·2 2 109 • 9 29 
Jaelcson- B. E. Grottum ..... . ..... . . U 2 2 126 9 9 
Kanabec-P. s. Olsen .... ....... ... • • 1 8 27 2 3 .... i8 7 
Kand.iyohl~harles Johnson 22 2 2 124 8 ...... 
Kittson-A. D. Bornemann .... . . .... • 21 5 • Koochlchlng-F'ra nz Jevne 20 .... ·2 7 144 U 9 12 
Lac qui Parle-Theo. s . Slen . ....... 8 1 11 .. 8 3 • 37 
Lake-J. A. Walstrom .... . . . . ... • ... U 3 2 • .... 3 16 I 
Lake of the Woods-E. C. Middleton 6 28 1 1 1 • Le Sueur-L. w. Prendergast .. .. ... 5 15 2 28 1 6 2 



Lincoln-A. K. Staunlng .. ...... . .. .. " 1 2 13 27 • 1 5 5 
L yon-A. R. English ..... ..... . . . .. .. ,. 3 3 27 24 17 
M eLeod-Wm. o. McNeill' . ... ....... 13 6 2 3 46 ..... i 1 3 18 
1t.lahnomen-L. A. Wilson .... .. .... .. 7 1 , 3 '5 1 15 
Ma rshall-W. o. Braggan s . .. . . . .... 21 2 3 23 2 .. · .. 9 • 21 
Martin-John w. :Lovell ..... . . . . .... 25 3 2 3 115 12 9 78 
Meek er-Ray H . Dart ........ . ... ... 21 5 2 68 .... ·2 2 
MilIe L acs-A. D. Smith ....... ...... 12 4 7 38 • 3 11 
Morrison-D. M . Cameron .... ... ... . 26 5 5 14 83 16 2 ' 7 32 
Mo.w er-Otto Baudler 27 1 • 2 10' 8 1 
Murray-A. W . Tlerne'y ::::::: : :::: : 12 2 1 17 13 2 1 
Nlcollet-Geo. T. Olsen ........ . .•... 7 2 34 18 • 23 
Nobles-John F . F1ynn .•..•••••••• •• 26 2 5 5 .7 • 3 1 
Norma n-M. A . Brattland ..... ... . . . 21 .... i3 3 3 2' 3 ..... , . ···32 3 
Olmsted-W. W . Smith 64 12 17 1'-' 6 
Otte r T a il-Leona rd Erlksso~ : ::: :: : 17 6 1 14 204 1 35 
P ennlngton-Theo. QUale ..... . . . ... • • 1 6 18 2 2 • > Pine-Albert Johnson ... ... . ..... .. . 6 1 2 2 .9 32 2 15 7 ., 
ptpestone-Chas. Dealy 11 • 1 2 27 7 3 ., . 
Polk-James E . Monta~e·:::.::::: : : .. 8 2 18 6 3 3 0 
Pope-E. R. Se ines .. .. ...... ........ 9 1 1 1 25 17 ~ 
Ramsey-Harry H. Peterson .. . ..... 361 19 11 64 53 123 .. .. iT ~ R ed Lake-Chas. E. Boughton. Jr .. 16 · .... i 1 18 
Redwood-Geo. A. Barnes .. . ..... . .. 22 1 2 21 1 >< 
R enville-Ja mes B. B a k er .. ...... .. . 14 .. 3 

· .... 3 
.9 26 

Rice-Lucius A. Smith .... .. . . ... . .• 54 IS ". ,. '7 " Rock-E. H . Canfield . ... ... . . . ...... • 1 1 2 20 2 1 1 14 t<J 
Roseau- M. J . Hegland .. . . . . . ....... 17 ·· .. 50 2 41 16 1 1 3 Z 
St. :Louis-Mason M . Forbes ........ m I. 12' 550 23 " 166 t<J 
S·cott-Jos. 1. Hilgers . ........ . ... .. 11 ·· .. ·2 • , .. 5 2 • 7 ~ 
Sherburne-Robert A. .H astings ..... • 3 5 266 1 • 23 > 
S ibley-O. S. Vesta . ..... ..... ..... . . " 11 " 2 19 2 3 3 t' 
Stearns--J"ames J . Quigley .... .... .. " 1 • 12 212 155 .. .. io 14 208 
Steele-Harold S. Nelson . ... . ...... . 11 2 2 .. • 5 3 • • Stevens-R. G. CUshIng .... . . .. ...... 2 1 2 17 7 11 
Swift-J'. A. lAle .... ..... .. .. . . ...... 2 3 1 15 3 
T odd-Wm. M. Wood 62 6 , 145 1 5 
Traver se-W. B. Mltto~:: :::::: : ::: : 2 · .. .. i 16 2 1 • Wabasha-John R. Foley ... . ........ '3 1 5 26 9 35 
Wadena-Jobn H . l\Iark .. ... ... . .... 22 1 3 3 .9 1 ·· .. ·4 1 " Waseca~eorge E. Child .. .. ... .. . .. 15 3 2 29 • 15 5 
Washlngton-P. M. Lindbloom .. . .. . . 23 1 5 142 23 5 37 12 · 
Watonwan-J. L . Lobben ..... . . .... . 11 ..... i 1 3 .9 · .. ·37 • 61 
Witkin-H. G. WyveU . ... .. ... ...... 3 1 .. .. .. is 2 7 
'Vinona-Morrls J . Owen ... .... .. ... .. 5 5 · .... 7 860 36 76 3 •• 
Wright-Tom Welch .. . . ....... ... .. 36 6 2 .. 6 2 3 2 
Yellow Medicine-Paul D. Stratton . . 14 6 1 8 .. 3 1 

'" Totals .. .. ... .. ... ... .. .. ...... .. 2,918 39. 22. 73' 7 ,352 1.297 321 1.268 2,021 '1 
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PROSECUTIONS REPORTED BY COUNTY ATTORNEYS FOR YEAR 1926, SHOWING COUNTIES SEP.A!RLATELY 

IN DISTRICT COUR T ,-IN MUl\"lCIPAL AND JUSTICE COURT~ 
Under the 

I InOuence of 
Pleaded Found Acqult- Pleaded Found Acquit- DIs- Intoxicating 
Guilty. Guilty. tals. Dismissals. Guilty. Guilty. tal .. missals. Liquors. 

Aitkin-D. A. Scott ....... . . . .. ....•. 11 • 1 2 81 6 4 • 17 
Anoka- Will A . Blanchard .. ... ..... 5 10 1 8 172 
B ecker-A. O. Sletvold ............... No Report · .... S B eltrami--G. M. Torrance ........ . .. 4' 8 4 • .... 2 9 
Benton- E . W. Swenson .. .. ..... .. .. 2' 5 1 2 177 7 1 
Big Stone-Chae. H. BoaUa . ......... 4 • .... 2 11 5 1 1 4 
Blue Earth-Frank E. Morse .. . . .... .4 6 6 306 '0 2 48 17 
Brown-T. O. Strelssguth ... ..... . ... 10 7 3 • 46 1 1 9 14 
Carlton-Victor J . Michaelson . . ... . . '7 ,. 1 3 18 38 3 17 18 
Carver---John J . Fahey ... . .. . . . .. .. . 14 1 1 28 2 2 5 III Ca.s&-Edw. r- Rogers .. . . ..... .. .... 14 1 3 • 46 2 1 3 iii Chippewa-A. E. Kief ...... . ........ 21 1 1 21 2 6 
Chisag~S. Bernhard Wennerberg .. 15 5 1 2 58 6 26 Z 
Clay-W. George Hammett .......... 55 13 5 1 • 66 • 73 18 Z 
Clearwater-Geo. P. Jones . .... .... .. 7 1 46 • 5 I. ~ 

> Cook-So C. Murphy . ... . ........... . '''i7 1 .... 27 " 1 10 4 t" Cottonwood-O. J . Fins tad .......... 3 2 .... 29 3 2 3 
Crow Wlng-W. F. Wieland ......... .. 4 3 57 • • ,. 27 :0 
Dakota-Alfred M. Joyce ............ 30 5 &8' 128 1 56 251 l"l 
Dodge-John Swendlman, Jr ........ 8 1 3 • 19 3 4 '" Douglas-Constant :Larson . .. . .. ..... 26 • • .. 1 0 
Faribault-H. C. Lindgren ... .. . .. ... .. 1 6 6 97 6 1 50 '6 :0 . 
F illmore-S. C. Pattrldge .. . ..... .... 23 3 1 7' 23 

., 
Freeborn-John O. P e terson .. ....... 30 3 1 7 .. 57 14 15 Goodhue-Theodore N. OCstedahl.. . . 23 4 2 1 7. 1 6 3' Grant-R, J. Stromme .... . .......... • 1 · .. ·.8 1 28 1 1 1 H ennepln---'FIoyd B. Olson .. ... . ... .. 534 62 .. 
H ouston-Wm. E. F'lynn . . ....... .... 8 1 2 34 1 7 
Hubbard-R. O. Webster ............ to • 2 2 51 3 2 16 I santi-Henry L. Soderquist. . ....... 11 1 · .... i 4 42 6 15 18 Itasca-Ralph A. Stone ..... . .. r ... . . 13 2 2 6. 73 4 11 .. 
Jackson-B. E . Grottum .... ......... 26 5 1 7 38 2 11 10 Kanabec-P. S. Olsen .... . .. . . ... ... 15 • 8 19 3 2 1 11 
Kandlyohl-Charies Johnson 30 1 274 • 5 33 24 
Kittson-A. D. Bornemann .......... • 1 35 1 1 · .. ·20 Koochlchlng-Franz Jevne ....... . . . 14 " • 13. 184 12 
Lac qui Parle-Theo. S. Slen ... . .... 18 6 • 51 3 1 6 .... ii Lake-J. A. Walstrom ... . .. . .... ... . 2 5 33 7 1 
Lake or the Woods-E. C. Middleton 3 '''- '3 • 15 , 12 6 
Le Sueur-L. W . Prendergast .. ..... • 2 • 61 • 1 • 30 , 



Lincoln- A. K . Slauning . . , . .....•.. 13 1 3 8 30 .. · .. 2 1 1 ,. 
L yon-A. R. English .... ..... ........ 30 7 • 7 ,. 1 • ., .. ii 
McLeod-Wm. O. McNelly ... .. ... . .. 11 3 S 3 33 "'''i 6 
Mahnomen-L. A. Wilson .. . . . ... • .. . 8 3 17 " Marsha ll-W. O. Braggans . . ... ... . . . >7 1 ''''',3 Martln-John ,.". LovelL ..... . .. . . .. 20 • ,. 131 16 9 22 ., 
Meeker-Ray H. Dar t. . .............. 7 3 ·· .. ·6 2 63 .. ··i2 Mille Lacs-A. D. Smith ..... . . ..•. . . 20 • 5 52 8 • 7 
Morrison-D. M. Cameron .... .. . .. .. ,. 8 5 22 63 7 • ,. 21 
Mower--Otto Baudler .. . ..... .. ... . .. 31 • 3 45 • 1 3 · .. .. 2 Murray-A. W. T ierney . .... . ....•.. • • 1 5 21 • Nlcollet-Geo. T . Olsen ... . .. . . . ..... 12 2 1 2 ., 12 ·····6 1 12 
Nobles-John F. F1)'nn .............. . 23 2 6 • H • 13 · .. ··6 Norman-M. A. BratUand ....... . ... 13 1 3 2. 3 3 
Olmsted-'V. W. Smith ...... ........ n 20 8 17 51 7 • 32 21 
Otter Tail-Leonard E riksson ....... . 16 9 5 8 110 70 • 60 •• Pennlngton-Theo. Quale .. .. .. ..... • 1 1 7 1 · ·· .. 3 .... ii II> Plne-Albert Johnson .... .. ......... 10 3 • 35 5 • .., 
Pipestone-Chas. Dealy 16 I ·····i 33 1 1 1 .., 
Polk-James E. l\lontngu~·.·.·.·.:::::: : •• 6 1 68 1 · .... 2 0 Pope-E. R. Seines ...... ....... .... . 10 • • 25 2 ..... 0 23 Id Ramsey-Harry H . Peterson ....... .. 333 12 68 6S 112 2 Z Red Lake-Chas. E. Boughton, J r .. • 1 1 1 28 .... '3 1 l'J Redwood-Geo. A. Barnes ... .. .. .... 5' 8 56 • .... i:i 0< Renvlll&-James B. Baker ... ... .... . 1 5 • 1 16 8 1 1 
Rice-Lucius A. Smith ........... .. .. 36 1 • 8 123 9 3. 38 " Rock-E. H. Canfield .. . ............. 5 1 3 2 10 2 1 10 l'J 
Roseau-U. J. Hegland ...... . .. . .... 7 • 3 1 36 • 17 Z 
S t. Louis-Mason "'. Forbes ......... 208 80 21 104 . 68 • 12 199 l'J 
Scott-Jos. L. Hilgers ........ .. .. ... . No {Report .. · .. 2 Id 
Sherburne-Robt. A . Hastings . ..... . 5 ...... 1 3 200 1 7 II> 
Sibley-O. S. Vesta . . . . ....... ~ ...... 11 3 24 • 1 17 t' 
Stearns-James J. Quigley .......... 31 1 18 345 75 • .. 168 
Steele-Harold S. Nelson . .... . ..... . 20 2 • 9 " 1 19 • Slevens-R. G. Cushing .... . .. . ...... 5 1 40 1 8 34 
S'wlft-J. A. ~e ... . ............. .... 1. · .... i 1 22 · .. ·it 3 
Todd-Wm . M. Wood ... . ........ ... . 41 2 111 2 
Traverse-W. B. ~lItton ......... .... 1 1 19 9 
W abasha-Jobn R. Foley . . ....... .. . 19 3 1 26 53 1 30 22 
Wadena-John H. i\fark ............. 13 1 • 66 3 .. 
W a seca-Geo. E. Child .............. 35 · · .. ·i 3 5 •• 14 5 • 12 
Washlngton-P. M. IAndbloom .. •..... 16 1 5 59 7 • 3 8 
Watonwan-J. 1.. Lobben ... ........ 8 .... ii 1 52 1 3 1 .. 
WIlk.1n-H. G. Wyvell .. ....... .... .. 12 .. · .. 2 36 33 9 5 
Winona-Morris J . Owen ........ .... 36 • 5 717 31 20 .. ... 
Wright-Tom P. 'VeJch .............. 19 • .2 1 2 28 
Yellow Medicine-Paul D. Stratton. • 2 .0 19 2 ,. 

Totals ... ... .................... . 2,526 ... '58 581 6,871 1,159 151 1,038 1,878 ~ 
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I 
BANKS-Commiss ioner of Bank-Am ount inv ested in ban k i ng house. 

It Is claimed by a cer tain bank that the 40 per cent of its capital and 
surplus which it may invesl in a bank bunding Is exclusive of any mortgage 
indebtedness agains t such building. You stale that you do not agree with 
this contention. 

I believe that you are right in your position, and that the amount which a 
state bank may Inves t In its banking house Is 40 per cent of its capital and 
surplus and that both the cash investment and Incumbrances must not exceed 
that amount. Any other construction of the statute would defeat the pur­
pose thereot. 

I am also of the opinion that neither the banking house nor any portion 
o[ the investment therein, including incumbrances thereon, may be carried as 
"other real estate." 

Aprll 7, 1926. 

2 

W ILLIAM H . GURNEE, 
Assistant Attorney General. 

BON OS-Public contractor cannot give certi f icate of deposit i n lieu 01. 
L. A. Wilson, County Attorney. 
Dear Sir: 

You state that the town board of the to"~n of Twin Lakes in your county 
entered Into a contract with a Dub1lc contractor for the construction at a 
road. This contractor failed to give the bond required by statute, and in 
1Ie1..1: thereof deJivered to the town authorities a bond In the usual form 
except that ins tead or having sureties thereon he attached to the bond a. 
certIficate of deposit, endorsed payable to the town. 

You ask if this Is a valld bond or , ... hether the town should require a 
bond to be ext:cuted with proper sureties. 

Section 9700, G. S. 1923, provides that contracts for the doing or pubUc 
work shall not be valid for any, purpose unless a bond is given in compUance ­
with the provisions at this section. Clearly, section 9700 was not complied 
with in the case you refer to. Unless the town board requires a valid bond 
to be executed and fi led, or securities to be depos ited under the provisions ot 
Beetlon 9679, G. S. 1923, In case of default. the. town would be liable to sul).. 
contractors and matedal-men under the provisions of section 9702. 

WILUIAM H. GURNEE, 
J uly 22, 1925. Assistant Attorney General. 

3 
BUILDING AND LOA N ASSOCIATIONS-Usury-What constitutes loan on 

stock . 
Superintendent of Ban)(s. 

You state the following facts: 
X owns twenty shares of ins tallmen t stock in a certain building and 

loan association on which he has paid $580.00 above his memberslilp fee. 
He has asked for a loan of $500.00 on his stock, and the association requi red 
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hIm to pledge his shares as collate"ral. Such pledge, however, has not dis· 
tUl'bed the earnings on these· shares. He has been granted a. loan ot $500.00 

at the rate oC len per cent per annum. You asked whether or not this con· 
stltutes usury. 

Section 7754, G. S. 1923, provides: 
"No premiums tor loans made by such association shaH be con· 

sidered or treated as interest or render It amenable to usury laws." 
The operations of building and loan associations have been under can· 

slderaUon by our supreme court in a number ot cases. In Central Building 
and Loan Association va. Lampson, 60 Minn. 422, the court, referring to the 
statute I have cited. said: 

"To enlitle mutual building and loan assoCiations to the benefit ot 
this exemption from the usury laws they must conduct their bus iness 
in good faUh and loan their funds only to bona. fide members. They can· 
not loan their funds to strangers upon usurious terms, practically exclude 
them from participating in the advantages and profits ot the mutual 
system in whU::h outlay and return are intimately blended, and then 
claim the benefit of the statute as a cover for the transaction. Other· 
wise they would become simply associations ot legalized usurers avail· 
tng themselves ot the privileges and exemptions of the statute intended 
only tor strictly mutual building and loan associations." 
There appears to be no question but that the association under consider­

ation is a strictly mutual building and loan association, and that the loan 
referred to was made to a bona fide member. In Zenith Building and Loan 
Association vs . Heimbach, 77 ~{inn. 97, our supreme court sustained a find· 
log of the trial court to the effect that the association under consideration in 
that case was a mutual building and loan association within the meaning ot 
the statutes exempting such associations from the usury laws ot the state: 
and that a mortgage which bore interest in the excess ot the rate permitted 
by law was valid. In Maudlin vs. American Savings & Loan, 63 Minn. 358, 
the court said: 

"It the legislature has enacted unwise laws the courts are not 
responsible for it. These associations must be protected in all the 
rights which the statutes give them, but it is the duty of the courts to 
see that they do not exercise powers which they do not poss.ess, or 
abuse those which they have." 
In Jenkins vs . Union Savings Association, 132 :Minn. 19, the court had 

under consideration a foreign building and loan association, but said : 
"Moreover there is no finding that the loan would offend even our 

statute agains t usury. It is true that adding the monthly premium ot 
fifty cents for each $100.00 of the loan to the stipulated 6 per cent inter· 
est it would call for 12 per cent, but it is found that the earnings are 
required by law and defendant's articles of incorporation to be distrib· 
uted each year to the stockholders and since plaintiff like every borrower 
from defendant became a stockholder as a condition precedent to obtain· 
Ing the ]oal1, he has participated in this annual distribution of earnings, 
and there is no showing as to the arrlOunt so placed to his credit. It 
may have I'eouced the interest to an amount far ,below 10 per oont." 
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1t Is Quite obvious that the transaction in quesUon Is not a. simple loan 
of $500.00 on which the borrower pays 10 l)el' cent per annum. It Is more 
than that. The borrower, who is a member ot the association and a stock­
holder, participates in the earnings of the company to the extent of his stock. 
It may be that the amount wlll be placed to his credit in excess of the tnter­
est he wJll be required to pay on his loan. At any rate. hIs 'share of the 
earnings of the company should be regarded as an otrset to the amount ot 
interest he Is r equired to pay upon the loan. I do not think under the 
decisIons at. our court that this transaction would be regarded as a usurious 
one. See Black VB. Tompkins, 39 S. W. 553; 1914 C. Ann. Cas. 1305; LeMan, 
~tc. VB. Burgess. 129 Iowa 422; Fidelity Savings vs . Shay, 55 Pac. 1022; 
Simpson VS. Ky. e tc., 101 Ky. 496. 

May 19, 1925 . 

• 
CLIFFORD L. HILTON, 

Attorney General. 

CHATTEL MORTGAGES-Receipts under chapter 68, Laws 1925. 
Rolland Mathews. County Attorney. 

Calling attenUon to chapter 68. Laws 1925. you inquire : 
1. "Is it necessary to have the mortgagor s ign in a separate place 

for his r eceipt on chattels?" 
Ans wer: The chatte l mortgage must "contain a receipt of the mort­

gagor." I take it that the receipt may be contained in the mortgage. 
2. "Also on conditional sales contracts. where they contain a chat­

tel mortgage clause?" 
Answer: Yes, it they contain a cbattel mortgage clause. 

3. "Also conditional sales contracts. where they do not contain a 
chattel mortgage clause?" 
Answer: No. See lette r of date of May 1. 1925. a ddressed public exam­

Iner, copy enclosed. 
4. "Also conditional sale notes of a11 descriptions?" 

Answer: No. Unless they contain chattel mortgage clauses. 
ALBERT F . PRATT, 

May 8, 1925. ASSistant Attorney General. 

I 
CORPORATIONS-CO·OPERATIVES-Permanent surplus-Limit of. 
CommisSioner or Agricnlture. 

You s tate: 
"The co-operative accounting divis ion of this department Is auditor 

for a co-operative association organized under the general co·operatlve 
Inw. chapter 326. Laws 1923. 

This act limits the permanent surplus ot a co-operative assoctaUoll 
to an amount equal to the paid-In capital. Owing to the nature of its 
bus iness a large paid·in capital is not necessary tor thi s association. 
It is. however, desirable to carry a r eserve for contingencies larger than 
the permanent surplus permitted. At present this reserve Is carried in 
three accounts entitled: building reserve, educational lund and opera· 
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tlog surplus. The directors wish to be advised it there is any legal 
objection to combining these accounts in the account entitled 'operating 
surplus.' .. 

The statute, section 7 of chapter 326. Laws 1923, is speCific with reter· 
ence to the limitation pl~ced upon the "reserve tor permanent surplus," 
That reserve must be kept separate and distinct trom any other "reserve" 
or "surplus," Doubtless the provisions relaUng to the creation ot this lund 
and Umlting the amount of the same were advisedly Inserted by the legIs· 
tature, as incident to the operation of a co-operaUve. presumably to prevent 
th~ accumulation of a large permanent surplus, at the expense of patrons, 
which might be subject to dIstribution among the stockholders Instead of the 
patrons, upon a dissolution of the association, thereby indirectly accompUsh­
lng the payment of dividends upon stock in excess of the rate permitted by 
law, which could not be directly accomplished. So much tor that fund. 

Section 7 Is also quite specific with respect to other deductions and 
other tunds. 

The statute firs t defines "income." From "income" the costs ot opera­
tion are to be deducted; also a reasonable and adequate reserve for deprecia­
tion .of physical properties and other possible losses. The balance of 
"income" remaining atter such deductions is "gross income." 

From the annual "gross income" there is deducted "interest" on the 
s tock at not to exceed the maximum rate prescrIbed by law, but such "inter­
est" may not be cumulative (section 7, last paragraph) and may be paid 
"only when the net income of the association for the previous fiscal year is 
sufticient." From such "gross income" may also be deducted and set aside 
such amounts as may be required to provide for the erection of new or addi­
tional buildings or tor addiUonal machinery or equipment or to pay Indebted­
ness incurred for such purposes. 

The balance of the "gross income" remaining after such deductions and 
setUngs aside fs defined as "net Income." From the " net income" Is set 
aside the "reserve [or permanent surplus," a bove referred to. 

Then, "in addiUon to such reserve tor permanent surplus," from the 
annual "net Income," there may be deducted oot to exceed five per cent 
thereof, "which shall be used for the purposes of promoting and encouraging 
co-operaUve organization." 

And the balance of the annual "net income" remaining after making all 
the deducUons and settings aside, above referred to, Is the "undJvided sur­
plus," which shall be distrIbuted among the patrons on the basis of patron­..... 

You will note In the las t paragraph of section 7 the penalties following 
the causing of the "Income" of the association "to be apportioned or distrib­
uted tn any other or different manner than herein provJded. 

I cannot tell from your inquiry just what the several funds r eferred to, 
except the educational fund, consist of, or at what stage of the application 
of the "income" they are severally created. The "building fund" may be the 
reserve tor depreciation, etc .• deducted from "jncome" under the firs t para­
graph of section 7. or It may b~ the reserve tor new buildings, etc., deducted 
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from the "gross income" under the second paragraph of section 7. Probably 
the laUer. I cannot locate the "operating SUrl)lus" fund at all, unless it com­
prises the reserve for depreciation, losses, etc., created under the firs t para­
graph ot sectlon 7. or Is a t emporary surplus made up ot deductions tor "the 
costs of the operations" covering present and anticipated costs of operation 
of a temporary nature, created and expendable from month to month or other 
limited periods pursuant to said first paragraph. Otherwise there appears 
to be DO authority in the statute for the creation of such a fund. 

While the totals of these various "reserves" and "surpluses" may exceed 
the limit provided by statute for the "reserve for permanent surplus," the 
several funds created by those various deductions and settings asIde as 
authorized by statute may not be commingled. 

The statute answers your inquiry in t.he negative. 
ALBERT F. PRAT'I', 

May 17, 1926. Assistant Attorney General. 

8 
CITIES AND VILLAGES-Assessments-Sewer-Collection of. 

Peter Anderson, Vil1age Recorder. 
Referring to delinquent instalment.s of special asse!=lsments for sewers, 

you inquire how the village may compel t.heir payment. 

Unless you have a village charter with special provisions covering the 
collection of such special assessment.s, amI you probably have not, although 
y.()u do not state what law you are working under, the procedure Is as 
follows: 

One installment, with int.erest on the principal, is certified by the recorder 
to the county auditor each year, to be collected thv same as county, state 
and village taxes. 'rhe auditor puts these amounts on t he t.ax bool{s against 
the various lots and tracts, along with other ta.xes. The books go to the 
treasurer for collecUon. If not paid, they become delinquent and penalU.;!s 
are added the same as on otber taxes. 

The 1920 instalment went on with the 1920 ta-xes, in the 1921 books. 
H not paid, the lands were advertised for aucUon sale in May, 1922, when 
everyone bad a chance to bid. If no one bid, there was no sale. and the llots 
were "bid In to the state." The same with the 1921 instalment, delinquent 
1n 1923. the 1922 instalment. delinquent in 1924, and so on, except that after 
one sale and no bidders, the land is not advertised again until sold to an 
actual purchaser 01' redeemed. Anyone may go to the auditor's office now 
and buy a state assignment certificate, and in May, 1925, he may serve 
notice of expiration of redemption. If 110 redemption is made, he gets a tax 
title. 

The vIllage. however, cannot use the tax money for that purpose, except 
under some special provision of law. 

After the taxes and assessments accumulate to more than the property 
Is worth and 1t is so certified by the stn.te tax commission, there is a chance 
to bid in for less than the total at the annual forfeited sale held by t.he 
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county auditor in each year. At those sales, special a ssessments may not 
be cut, except pursuant to resolution of the vlllage council. See chapter 208. 
Laws 1925. 

But It no one wanLs the property at wbat it will cos t at tax sale, your 
assessments simply 1Ie there uncollected, the same as general taxes. 

The s ituation is that the taxes and assessments amount to more than 
one is wllling to pay for tbe property, at auction sale or otherwise, and take 
his chances on a tax title. 

General ta..xes do not outlaw, and I do not think that special assessments 
do, so you will continue to have a lien. If the property should become of 
value someone will buy in at tax sale, or the owners w11l redeem. 

The only way I know of to protect the "live" taxpayers , as you call them, 
from the fa ilure to pay taxes by deli nquents , is for the "live" ones to bid tn 
the property of the delinquents, at tbe tax sales, or buy assignments or the 
tax certiflcates. l[ the propel'ty is worth more than the taxes and assess· 
ments (jncluding ins talments not yet due), anyone who bids in wlll likely 
make some money; otherwise, he will lose. I know or no other way to torce 
payment. Real estate taxes and assessments do not become a personal Ua· 
bili ty of the landowner, as do personal property taxes, 'but constitute a lien 
only against the land assessed. 

J anuary 29, 1925. 

1 

ALBERT F . PRATT, 
Assistant Attorney General. 

CITIES A ND VILLAGES-Assessments-Streets-Sprinkling a nd oiling of. 
The VUlage A ttorney, Mora. 

You state that your vm age council des ires to sprinkle certain streets of 
the village ot Mora with 011 and to assess the abutting property owners for 
at leas t a part of the expense thereor, and you inquire whether such improve· 
ment may be made a nd assessment levied witbout a petillon under G. S. 1923, 
section 1186, subdivision 8, or whether a petition is r equired as provided by 
section 1205. 

If the village of Mora. has accepted and is operating under G. S. 1923, 
chapter 9, as permitted by sections 1109 and 1110, it Is my opinion that the 
village councH may proceed under either section. The last paragraph of 
subdivis ion 8, permitting assessments ror the sprinkling or oiling of streets 
without petitioo from the proper ty own ers, was enacted by Laws 1917, chap· 
ter 406. That enactment Is subsequent to section 1205 (except for an amend· 
ment of the laUer by Laws 1925, challter 309, which, however, relates to 
maUers othel' than sprinkling) . Under the authority at Borgerding vs. 
village of Freeport, ]66 Minn. 202, it may safely be said that both of tl:i,e 
provision s referred to are in effec t, and that either method may be adopted 
by the council. There may be some quesllon whether the word "sprInkling" 
as used in sec tion 1205 Includes spriolding with oil, but that point Is not 
important here. 
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I have not been able to ascertain under what law your village Is operat­
ing. Laws 1885, chapter 145, contains DO provision tor sprinkling with water 
01' oil. It Is assumed that anYl other law (other than G. S. 1923. chapte r 9) 
under wbich the village may be organized contains no specitic reference 
to the assessment of the cos t of sprlnk Ung and oiling. Laws 1917. chapter 
48 (G. S. 1923, sec tion 1208) makes applicable the provisions of sections 
1205, 1206, and 1207, "relating to! the sprInkling or oUing of str eets," to vil· 
lages organized otherwise than under G. S. 1923. chapter 9. If your v111age 
Is organized otherwise than under chapter 9, then it musl proceed under sec­
tion 1205, et seq., which require a petition before the cos t of the sprinkling 
may be assessed agains t the abutting property, and subdivision 8 of section 
1186 has no application. 

April 29, 1926. 

8 

G. A. YOUNGQUIST, 
Assistant Attorney General. 

CITIES AND VILLAGES-Assessments-Sprinkling streets with 011. 
E. J. Hiniker, City Attorney. 

You quote a section of your city charter authorizing the city councll 
to cause the streets to be sprinkled and to pay the cost thereof by levy of 
special assessments. You inquire whether the city may sprInkle the streets 
with oil. 

If your city is of the' fourth class and not operating under a home rule 
charter, I call your attention to chapter 285, Laws 1917, which specifically 
authorizes the use of oil for sprinkling purposes. 

1 take it, however, that your city Is operating under a home rule charter: 
hence the above mentioned act is not applicable. I have been unable to find 
any statute expressly authorizing citles of the fourth class, except as above, 
to use oU upon the streets. However, 1 am inclined to the opinion that the 
word usprinkl~," as used in the quoted section of your charter, may falrly 
include the use of oil where th~ sole purpose 1s to lay the dust. As 1 under­
stand, it is spread through a process of sprinkUng and serves the same pur~ 
pose of water except that it is effective for a much longer period. 

Of course, a different situation arIses when oil or other substance is placed 
on the roadbed for the purpose of improving the same for travel. 

CHARLES E. PHILLIPS, 
May 2, 1925. Assistant Attorney General. 

8 
CITIES AND VILLAGES-Assessment8-Tlme for filing duplicate roll with 

auditor Is directory only. 

Chas. H. Bols ta, County Attorney. 
You state that your city has just recently perfected assessments for cer~ 

tain local Improvements, and you inquire whether it becomes the duty of the 
auditor to spread the same this year, If the dupUcate assessment roll Is now 
flIed with hIm. 
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You quote section 143 of your charter, which, so far as here material, 
reads: 

"The city clerk shall record all assessment roll s of special assess­
ments in books to be kept by him for that purpose, and shall, on 'or 
before the tenth day of October of every year, deliver to the county 
auditors of the counties of Big Stone and Lac Qui Parle. all such assess­
ment roll s, and the said county auditors shall extend the assessment in 
proper columns against the property assessed, and such assessme nt shall 
be collected and the payment thereof enforced with and in like manner 
as other taxes." 
I am inclined to the opinion that the date specified for the flUng of the 

I'oll with the county auditor is directory only. and that upon the fiUng 
thereof at a la.ter date it becomes the duty of the auditor to spread the same 
If it Is reasonably possible so to do. . 

CHARLES E, PHILLIPS. 
November 27. 1926. Assistant Attorney General. 

10 
CITIES AND VILLAGES-Assessments-Water mains-Levying of without 

vote of people. 
Lee S. Byard. Village Attorney. 

You state that the vJllage of Robbinsdale was incorporated under chapter 
145. Laws 1885. and has 'not reincorporated under later laws. You call 
attention to the tenth paragraph of section 21 ot the above chapter. which 
gives to the vl1lage council power "to provide protection from fire by the 
purchase of fire engines and all necessary apparatus f~r the extinguishment 
of fires and by the erection or construction ot pumps, water mains, reservoirs 
or other water works." Also to the provisions of se~tlon 1229, G. S. 1923. 
whereby, upon approval of the voters. any vntage may erect waterworks and 
Issue bonds theretor. 

Also to the provisions ot section 1236. et seq. G. S. 1923, authorizing the 
levying of special assessments by the village council of any v11lage "now 
or hereafter havIng a waterworks system." 

Also to the provisions ot chapter 425. Laws 1921, a.uthorizing the village 
council ot any village to "lay water mains and appurtenances" along any 
street or public alley therein, the cost thereot to be assessed against abutting 
property. on the basIs ot benefits. 

Your village proposes to lay water maIns In certain of its streets and 
pubUc alleys, connecting the same with water mains of the adjoining city of 
Mlnneapolls, whereby water will be supplied to the inhabitants of Robbins· 
dale, under a contract between the two municipalities. You suggest that 
the provisions in the General Statutes above referred to have no application 
to the situation; that chapter 425, Laws 1921 ~ seems to be applicable in all 
respects; and you ask tor our views. 

The Quoted provisions from chapter 145. Laws 1885, quite clearly cover 
.fire engines. water works. etc., purchased or constructed for fire protection 
purposes. at the expense ot general taxation. 
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Section 1229, G. S. 1923. also quite clearly covers waterworks, etc., 
erected, purchased, or leased at the expense of the general taxpayers. Sec­
tion 1236, et seq. G. S. 1923, appear to cover cases where waterworks systems 
have been acquired, and to authorize special assessments on benefitted prop­
erly In fronl of which water mains are laid. Chapter 425, Laws 1921, quite 
clearly covers all cases where it is desired to lay water mains to be paid for 
by special assessments on benefited properly. and does nol require a vole of 
the people before entering upon the project. The interested parties have 
their day In court and full opportunity to be heard. unde r sections 3 and 7. 

ALBERT F. PRATT, 
March 17, 1925. Assistant /I.. ttorncy General. .. 

CITIES AND VILLAGES-Financial Statement-Letting to newspapers out· 

side limits of municipality. 
State Expert Printer. 

You r efe r to section 1069, G. S. 1894, which provides for annual financial 
reports to be made and filed by the treasurers of clUf's organized and operat­
ing under title II of chapter 10. G. S. 1894, and that "a copy of the same 
(sball be) pubUshed In one or more of the cilY news pape rs, 01' in the paper 
published nearest to said city," Also to the provisions of section lOSfi, G. S. 
1894, to the effect that the "common counci1 shall have the management and 
control of the finances and all the property ot the city," etc. 

You inquire if the common council of such city may, in its discretion, 
CRuse such report to be pubUshed at not to exceed legal rateg in a legal 
newspaper published nearest to said city. notwithstanding there is a legal 
newspaper within the city willing to publish the report at legal rates. 

From the plaIn reading of the statute it appears that the inquiry must be 
answered in the arrtrmative. The statute Is too plain to permit of statutory 
"construction" to the contrary. The remedy is with the legislature, by way 
of amendment, or with the common council, through the exercise of its dis­
cretion. 

The statute in question was enacted in 1870, and has remained the same 
ever s ince. You w11l recall the later statute, passed while you were serving 
In the legislature. relating to publication of the official proceedings of inde­
pendent school districts (chapter 360. Laws 1915). wherein it is provided that 
s uch proceedings shall be published once "in some newspaper pubUshed 
in such school district, or if the re be no newspaper so published therein. 
then in some newspaper published in the county . ••• " 

Accordingly it appears that the publication may be made in a newspaper 
published outside the district only " if there be no newspaper so published 
therein" (in the district) . 

However. by the language used in the 1870 act. whatever its intention 
was. the legislature just as clearly left it optional with the common council. 
in its discretion. to cause the publication to be made either in one or more of 
the newspapers I)ub1.lshed in the city. or in a newspaper published outside 
the municipality but nearest thereto. 

July 19, 1926. 

ALBERT F . PRATT, 
Assis tant Attorney General. 
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12 
CITIES AND V ILLAGES-Financia l statement-Publication of. 

The Public Examiner . 

39 

You ask whether villages organized under the 1885 law are authorized 
or required to publish an a nnual financial s tatement. 

Section 19, ch a pte r 145, Laws 1885. prescribes the general duties of the 
village treasurer. Section 20 requires the treasurer one week previous to 
the annual vi1lage election, to make a detailed statement tn writing of 
moneys received and disbursed 'by him, and .provides that such statement 
be filed by him In hIs office. for the inspection of any taxpayer r esiding with· 
in the village. It will be obsened that there is no requirement In this law 
for the publication of a financial s tatement of the village. 

Section 19 was carried forward into G. S. 1894 as section 1219. and sec­
tion 20 was carried forward as section 1223. The legislature at the session 
of 1905, amended section 1223 so as to require the treasurer to make such 
written financial statement two weeks previous to the annual election. to 
file the same in his office for public inspection. and to..cause the same to be 
published at least one week prior to; the village elec tion in a newspaper pub· 
li shed in the village, if there be one. It there be no newspaper so published. 
then it requires the treasurer to post copies of such statement In three pub­
lic l)laces in the vJllage. Chapter 74, Laws 1905 . . 

At the 1905 session, Revised Laws 1905 w~re adopted. It will be 
observed that sec tion 717 thereof is substantially a recodification of sections 
1219 and 1223, O. S . lS9 ~. This sec tion is one of several sections of a general 
village code. Section 698, R. L. 1905, express ly provides that any vlllage 
existing at the lime the revised laws became efreclive, under special legis­
lative charter or under any general law, should continue thereunder and in 
all things continue to be governed by such general or special laws. Thus 
any vJliage previously organized, under chapter 145, Laws 1885. would con­
tinue to be governed by such law aa originally enacted and amended. 

It will be observed that section 717, R. L. 1905, requires the vlllage 
treasurer to mal{e out and file with the clerk for publication a detailed 
account of his receip ts and disbursements. A village organized under the 
village code was not required to pubJish its financial statement. 

This brings us down to the 1911 legislative sess ion, at which chapter 
3ri2, Laws 1911, was enacted. In considering the purpose and effect ot this 
chapter it seems important to bear in mind the fact that villages incorpor­
ated under the 1885 act were required to publish a financial statement, while 
villages organIzed under the revised code were not so required. Chapter 352, 
amends sec tion 717, R. L. 1905. It requires the treasurer to make out and file 
with the clerk a detailed report. Arter such report is filed by the treas­
urer with the clerk, the latter is required to prepare a detailed s tatement of · 
the fin ancial affairs of the village. It is provided therein that such state· 
ment shall be fil ed in his office for public inspection and shall be published 
at least one week prior to the village elec tion In a newspaper published in 
such village, if there is such a paper ; otherwise that it shall be pos ted In 
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the three most pubUc places within the village. Sectlon 3 thereof expressly 
repeals chapter 74, Laws 1905. which required the villages organized under 
the 1885 act to publish a financial statement. 

Considering chapter 352 by itself. it appears to relieve v1l1ages organized 
under the 1885 act of duty to publish a financial statement, at the same time 
imposing upon the villages organized under the code provisions the duty ot 
publishing such a statement. Was this the legislative intent? It can hardly be 
assumed that the legislature intended to release one class of villages trom an 
exi sUng statutory duty to publJsh a financial statement and at the same 
time impose a statutory duty UDOD another class to publish such a statement, 
the latter class being therefore under no requirement so to do. In arriving at 
the legislative intent the title Is significant, tr not controlUng. It reads, "an 
act providing for the making, filIng and publishing or posting ot annual 
financial statements of villages, and to that end amending section 717, Revised 
Laws of 1905 and repealing chapter 74, General Laws 1905." The declared 
purpose of the act Is to provide for "the making, fiUng and publishing or 
pos ting of annual financial statements of villages." It seems clear tbat it 
was the purpose of the legislature to make the act applicable to all villages 
and to require all villages to publish a financial statement. HavIng so 
declared its pUr,pose, the title says, "and to that end amending section 717, 
Revised Laws 1905, and repealing chapter 74, General Laws 1905." 

Apparently the legislature. having in view the purpose to reQuire aU 
vlllages to publish a financial statement, undertook to place such legJsla­
Jation upon the statute books by amending section 717. Undoubtedly chap­
t er 74 , Laws 1905. was expressly repealed, not for the purpose of relieving 
v111ages organized under the 1885 law rrom the duty ot publishing a financial 
s tatement. but for the purpose of requiring such statement to be prepared 
by the clerk and to impose upon him U~e duty ot causing such statement to 
be published. Under the repealed law the treasurer prepared and published 
such statement. 

I am of the opinion that villages organized under the 1885 law are required 
by vIrtue or chapl er 352, Laws ]911 , to publlsh a financial statement as 
therein provided. 

June 4, 1926. 

13 

CLIFFORD L . HILTON, 
Attorney Genernl. 

CITIES AND VILLAGES-Fire protection-Gove rn mental duty to furnish 
to property of corporations taxed on a grose earnings basis-Ordinance 

would be invalid 

C. E. Gilmore, CIty Attorney. 

You s tate that quite orten cars belonging to railroad companies catch 
fire and the local fire department is called out to ex tinguish the fire. You 
suggest that such companies pay no local taxes but are taxed on a gross 
earnings basis, and you inquire it an ordinance requiring railroad companies 
to pay the municipality for extinguishing such fires would be valid. 
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Answer: Such an ordinance would be wholly invalid. The furnishing of 
proctection from fire Is one of the governmental functions of municipalities, 
to be paid for from general taxation, irrespective of wh:ether or not the 
property protected pays any taxes at all. 

October 12, 1925. 

I. 

ALBERT F. PRATT, 
Assistant Attorney General. 

CITIES AND VILLAGES-Firemen'. relief auaelation-Use of funds pro­
vided by section 3725, G. S. 1923, for health Insurance. 

Insurance CommissIoner. 
You inquire whether funds received by a munlclpaUty under the pro­

visions of G. S. 1923, section 3725, and to be disbursed under the provisions 
of section 3726, may be used for the payment of premiums on health, acci­
dent. and life insurance ,policies issued to members of a firemen's rellef 
association on the group plan, the benefits payable under such polictes being 
the same as those now being paid by the rellef association for the relief at 
sick, injured, or disabled members of the fire department, thetr widows, and 
orphans. 

'Subdivision 2 of section 3726 relates to the use of the fund for depart­
mental purpose and Is of no consequence here. 

Subdivision 1 provides that the payment so made to the municipaUty shall 
be kept as a special fund "and disbursed only for the following purposes: 
(1) For the rellef of sick, injured or disabled members of such fire depart­
ment, their wIdows and ·orphans." In my opinion the sickness, dlsa.b111ty. 
injury, or death must occur before the funds may be disbursed. It may be 
said that the payment ot a premium on insurance against such sickness, 
injury, or death is a dIsbursement for such reliet; but I think the answer Is 
that the relief association fund is itself an insurance fund, and that its use 
is by statute limited to the giving of reliet directly and not by the purchase 
of other insurance. 

Your inquiry fs answered in the negative. 
G. A. YOUNGQUIST, 

August 6, 1925. . Assistant Attorney General. 

II 
CITIES AND VILLAGES-Funds-No power to purchase county bond, with. 
Ivan 0 .. Hansen, CIty Attorney. 

You state that the clly of Luverne has about $100,000.00 on deposit which 
it desIres to use in the purchase of certain bonds about to be issued by Rock 
county. You ask our opinion as to the power of the city to make such ,an 
investment. 

The law directs that city funds shall be deposited in bank,s to be desig­
nated as provided ,by law, and these banks are required to furnish security 
tor the safe keeping of the money entrusted to them. There is no statutory 
authority for loaning or investing municipal funds. MunicIpal corporations 
have only such powers as are granted by the legislature creating them. 
Powers not granted are withheld, and powers granted are strIctly construed. 
See City of Fergus Falls vs. Fergus Falls Hotel ,Co., 80 Minn. 165. 
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In the absence of express legislative authority. it Is my opinion that 
the city of Luverne has no power to purchase these bonds. 

WILLIAM H. GURNEE • 
. December 31, 1925. Assistant Attorney General. 

18 
CITIES AND VILLAGES-Judgments-Payment out of current fund-Levy 

of tax therefor. 
Frank M. Talus, Vmag~ Attorney. 

You state that there are a number of judgments against the v1l1age of 
Chisholm, and you inquire whether, if such judgments are paid out of funds 
now on hand, the council may hereafter make a special levy tor the pay­
ment of such judgments for the purpose of re-placing the moneys so used. 

No. 
I call your aUention to section 1834, G. S. 1923. You will note therefrom 

that It becomes the duty of the village treasurer to pay a judgment upon a 
certified copy thereof being presented, if there are moneys in the treasury, 
or comJng into the treasury, not otherwise appropriated, sufficient for the 
payment thereof without using moneys necessary to meet current expenses. 
In other word~, It there are funds in the " JIlage treasury not actually needed 
tor current expenses and which ..are not appropriated for some special use, 
the vJUage treasurer must forthwith pay such judgment. He and hJs bonds· 
men are liable (or the amount of the judgment if he faUs to do so. 

Section 1836 provides that if at the time of the annual levy there remains 
unpaid any judgment, unless the proper officers have otherwise provided 
sufficient funds for the payment thereof before the time for the collection of 
the tax levy, a special levy should be made. My understanding of this is 
that the council is authorized and directed to make a special tax levy only 
where judgments cannot be paid, as provided in section 1834. . Hence, if 
the judgments are now paid oul of the moneys on hand, the authorization 
of a lax levy Is not applicable. 

This does not mean that the council may not at the time of making 
the next succeeding tax levy: for municipal pUrposes levy a tax sufficient to 
meet all current expenses of the 'vJllage, providing It may be done within the 
statutory limits. Hence, If moneys which would otherwise be available for 
such current expenses have been depleted by the payment of these judg· 
ments. the council may levy a correspondingly larger amount It necessity 
therefor exists. 

CHARLES E. PHILLIPS. 
April 20. 1925. Assistant Attorney General. 

11 
CITIES AND VILLAGES-Liability because of asserted actionable neg II· 

gence. 
Maurice C. Dale, City Attorney. 

Relating to claim for compensation on the part of one A because of 
infected eyes resulting from exposure to sewer gas while employed In clean· 
ing a septic tank torming a part of the sewer system of your city, I note 
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from your statement of the case that A made claim tor allowance under the 
workmen's compensation act and that the industria.l commission disaHowed 
his application; also that the claimant has indicated his Intention of start­
ing an action against the city' for damages. claiming liability on the part of 
the city because of asserted actionable negligence. You wish to be advised 
whether the c ity may be held liable in such au action. 

The supreme court somewhat recently passed upon ,the general ques­
tion whether all common law remedies nre abolished when the employe Is 
within the compensation act. 

"So far as it covers the rights and J'emedles in the field of industrial 
accident and occupational disease. the act Is exclusive ot all common 
law remedies . But inasmuch as it allows compensation only tor the 
occupational diseases expressly .enumerated, an employe who has 
become afflicted with a disabling ailment, not among those enumerated 
through negligence of the employer amounting to the omission of a 
stat.utory duty, has an action at law for damages." 

Donnelly vs. MlnneapoJis Manufacturing Co., 161 Minn. 240. 

As I read the decis ion in that case, the common law remedy which the 
court says is preserved and open to the injured employe Is not confined to 
Injury sustained through "the omission of a slatutory duty." It would rather 
seem that If A can show to the satisfaction of the court and jury that in 
the course of his employment he was Injured through some negJigent act of 
omission or commission on the part of his employer (the diseased condition 
nol being within the class of occupational diseases specified in the statute), 
he is enti tled to maintain an action at law for the recovery of the resulting 
damage. 

I trust you wilt understand that I am not advising that there is a UabU­
ty In this case. I am merely expressing the general view concerning a right 
at action fOl" damages on account of a non-compensable diaease suttered in 
the course of employment because of established negUgence on the part of 
the employer. 

JAMES E, MARKHAM. 
December 13, ]926. Deputy Attorney General. 

18 
CITIES A N D VILLAGES-Light and w at er com m ission-Power s of. 
O. E. Lewis, Village Attorney. 

You state that a few years ago a light and water commission was 
created by your common council under chapter 412, Laws 1907, as amended; 
that the vlllage owns and operates a municipal water and light plant, and 
the purchase ot considerable new and additional equipment is now deemed 
advisable. 

You inquire whether the commission is authorized, on Its own initiative 
and by a majority vote of Its members, to contract for this new and addi­
tional equipment involving an expenditure of perhaps $8,000.00. 

The powers and duties of the commission are defined by section 1857, 
G. S. ]923. You wi1l note thererrom that the commlSBlon Is given full , 
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absolute. and exclusivE' control over the water, light and power plant or 
planls, and all parts, ::Lttachments, and appurtenances thereto or used in 
connection there,vith, wlth power to operate the same and to ext(>nd. add to. 
change. or modify the same, and to do any and all things In and about the 
snme which it may deem necessary for a proper and commercial operation ot 
fi uch plants. 'rhe commission is al so g ive n express authority to buy aU 
material and employ all help necessary in t.he operation thereot. 

It seems clear, therefore, that it , ... a8 the legislative intent to clothe said 
commission with all power necessary to fully enable it to carry on and' 
operate the plan t, including power to purchase all materials and equipment 
necessary and proper In the premises. Your first inquiry is, therefore, 
answered in the affirmative. 

You further inquire whether the commission may issue warrants on the 
vlllage treasurer In payment of the purchase of such equipment. Section 
]858, G. S. 1923. authorizes and directs said commission to audit all claims and 
provides that the secretary thereof shall draw his warrant upon the treasurer 
of said ci ty or village for the amount allowed by said commission, said war­
rant to be countersigned by the pres ident of said commission. If there are 
moneys available for the payment of the cost of such equipment, it is the 
duty of the commission to audit claims therefor; and upon such claims 
beIng approved it is the duty of the secretary to draw and sign a proper 
warrant tor the payment thereof and the duty of the president to countersign 
the same. When this has been done, the vJltage treasurer is authorized 
to honor such warrants. 

It Is a general rule of law that ,,1I1age warrants may be drawn only 
when there are fund s available for the payment thereof or taxes have been 
levied and are in process of collection, the proceeds of which w ill be avall· 
able for the payment of such warrants. This rule applles to warrants Issued 

~(or the above purpose. 
You also inquire whether the commission must proceed to advertise 

for the purchase of this equipment. or whether it may purchase prIvately at 
Jts own good judgment. 

It has heretofore been held that section 1199, G. S. 1923, providIng that 
"all contracts involving an expenditure of $100.00 or more, it not to be 
paid from road or poll tax, shall be let to th~ lowes t responsible bidder 
after pubUc noUce at the time and place of receiving bids," 

applies to the commission in making purchases under the power conferred 
upon it. 

Augus t 26, 1925. 

II 

CHARLES E . PHILLIPS, 

Assis tant Attorney General. 

CITIES A N D VILLAGES-L ight, water and power-Comm is&ion- A ccounts of. 
Harlan E . Leach. CIty Attorney. 

Your city charter provides, among other things, that a "utilities com­
mission shall have the enUre management and control of all water, electric 
light. power , heat and gas l)lants now oWlled, or hereafter to be acquired by 
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the city of Owatonna, and of aU the building, erectIng, constructlng aod equip­
ping of such IllIants," The commission Is given authority to inves t its funds, 
to exercise the power of eminent domain , to fix rates, to make rules and regu­
lations, to employ necessary help, fix their compensation, and discharge 
same at will. and in general to build and mann-ge public utilities plants 
within the city. The members of this commission, who are appointed by 
the mayor and confirmed by a majority of the city council, may be removed 
by the council for misconduct. You also state that the charter contains a 
provIsion, In section 15. chapter 4, that "the city council shall examine and 
adjust the accounts of all city officers and agents of the city," 

Your question is whether the city council bas the authority under sec~ 
Uon 15, chapter 4, of the charter, to examine and adjust the accounts and 
financial statements of the pubHc utilities commission; whether the council 
may, by disallowing any item In the financial statement of the commission. 
cause the same to be legally rejected; and whether the commission must 
obtain the consent at the council as to each item at funds expended. 

The amendment at 1924, being chapter 13 of the charter, is a later 
expression ot tho will of the voters than the original cl1arter. Its language 
Is clear and explicit. Under it the utilities commission has "entire manage­
ment and control" of such public utilities as are placed under its jurisdiction 
nnd at the erection and equipment of such plants. It Is given authorltr. 
among other things, to make rates, to institute condemnation proceedings. 
to hire and discharge help; and there Is nothing in chapter 13 indicating that 
the city councIl has any authority, supervision, or jurisdiction over the 
commssion other than to approve the appointment of the members thereof 
and to remove said members in case ot misconduct. 

The utilities commission is charged with the duty of keeping books, 
which are open to pubUc inspection, and of filing annual reports with the city 
clerk. In case of a deficiency arising by reason at insufficient revenue 
derived from operation, of the plants under the control or the commission, 
the city council is charged with the duty ot causing a special levy to be 
made upon the taxable property or the city in order to raise the necessary 
runds. 

If it had been the intention of the voter~ to give the council additional 
supervision or control over the commission, such intention could and should 
have been expressed in chapter 13. I consider tbat the adoption at this 
amendment in its present form deprIves the council or the right, which it 
would otherwise bave under section 15 of chapter 4, to examine, adjust. and 
approve or disapprove the accounts of the commIssion. 

After a full consideration of the provisions at the charter and particu· 
larly of the amendment thereto creating the utilities commission, I am of 
the opinJon that the case of American Electric Company vs. city ot Waseca, 
102 Minn. 329, controls, and that the expenditures and contract or the 
public utilities commission are not subject to the supervision of the city 
council. See opinion 152, 1920 report. 

August 14, 1925. 
WILLIAM H. GURNEE, 
Assistant Attorney General. 
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20 
CITIES AND VILLAGES-Officers-Clerks-Removal of. 
Mayor. 

You state that your viJInge was incorporated untler sections 1111·1117, 
G. S. 1923, and acts amendatory tbercof, and inquire whether the council 
has power to r emove the vJllnge c lel'k from office for non· performance of 
his official duties. 

It appears tbat the clerk Is an elective statutory officer of your village; 
tberefore the council bas no power to remove him from office In the absence 
of a statute expressly conferring such power UPQll i t. I have been unable 
to find any such statute. Rnd I am obliged to advise you that the COUD Cn 

Is without power to remove. 

You also inquire whether the council may now reduce the clerk's salary 
to tbe minimum prescribed by law. 

Referring to section 1178, G. S. 1923, which section, I believe, is app1ic­
able to your village, it wil l be noted tbat it provides: 

"For his services he shall receive such coml1ensation as may be 
fixed at the ~eglbning of his term by resolution of the council." 

The council having once fixed the clerk' s salary by resolution, it may not 
thereafter change or reduce the same. 

December 29, 1925. 

21 

OHARLES E. PHILLIPS, 
Assistant Attorney General. 

CITI ES AND VI LLAGES-Officers-Constable-Compensatlon and expenses 
in serving search warrant. 

S. C. Murphy, County Attorney. 

You inquire whether a village constable is entitled to any fees, other 
than twenty-five cents for service of a warrant and t en cents per mile 
for travel to and from the place of search, in execuUng a st!arch wnrrant 
under the prohibition law. 

Your Inquiry Is answered I,n the negative. 
You also Inquire whether the county 1s liable for the e~ense of 

automobile hire or the services of an assistant Incurred by the constable in 
executing such warrant. 

This inquiry is also answered in the negative. 
CHA.RLES E. PHU~LIPS, 

F ebruary] 1, 1925. Assis tant Attorney General. 

22 
CITI ES AND V I LLAGES-Officers-Constable-Service of district court 

writs of attachment-Execution. 
R. K. Stebbins, Esq. 

You Inquire if a cons table is authorized by law to serve or enforce a 
writ of attachment 01' a writ of execuUon issuedl out of the dis trict court. 
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The Inquiry Is answered in the negative, as to both classes or writs. 
See sections 9345·9351, G. S. 1923, as to writs of attachment, and sections 
9419-9422, G. S. 1923, as to writs of execution. 

ALBERT F. PRATT. 
August 24 1926. Assistant Attorney General. 

23 
CITIES AND VILLAGES-Officers-Employes of state hospital not disquali­

fied from holding city office-Section 4407, G. S. 1923. 

W. W. Smith, County Attorney .. 

You state that an employe of the state hospital for· the Insane at Roches­
ter was recently elected alderman at large of the city of Rochester. You caU 
attention to section 4407. G. S. 1923, a·nd ask it the4 etrect of this statute Is 
to disqualify the newly elected alderman from holding his position with 
the state. 

The evident purpose of section 4407 was to prevent members. officers. 
and employes of the board of control !rom pernicious poUtical activity. I 
do not believe that the sec tlon prevents an employe of the state hospital at 
Rochester from holding an elective municipal office. the duties of which are 
not Incompatible with his duties as such state employe. 

WILLIAM H . GURNEE. 
March 18. 1926. Assistant Attorney General. 

CITIES AND VILLAGES-Officers-Enterlng Into contract with newspaper 
to publish official notices. 

A. W. Spellacy. Vi11age Attorney. 

You inquire whether the village council may enter Into a contract with 
a newspaper to publish all official notices and advertisements and to do all 
printing for the village for a term of three years . 

No. '1,'he general rule is that a village council ma.y not contract beyond 
the current term of such body. except in those cases where the subject mat­
ter is such that a short Ume contract would be unreasonable and against the 
interest of the village. Our supreme court has not directly passed upon the 
question; the case of State vs. McCardy. 621 Minn. 509. left the question 'unde­
termined. The cases generally recognize this rule and the above mentIoned 
exceptions. Thus. contracts for public utility service. etc., for longer periods 
have been recognized as valid. 

I am 1ncllned to the view that the subject matter involved in the con­
tract mentioned does not bring the case within the exception. 

CHARLES E. PHILLIPS. 
April 1. 1926. Assistant Attorney General. 
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2S 
CITIES AND VILLAGES-Officers-Failure of member of council to qualify. 
VJllage President. 

You are advised that where a village president·elect fails to qualify and 
refuses to serve the former president continues to act unUl the vacancy 18 
filled as provIded by law. -Where the former president was elected a mem­
ber of the council and has qualified as such, he Is not entitled to act as 
president. In such a case there would be a vacancy to be filled by appoint­
ment. Section 1134, G. S. 1923. The appointment la for the remainder of 
the village year. 

ROLLIN L. SMITH. 
March 25. 1925. Assistant Attorney General 

28 
CITIES AND VILLAGES-Officers-Marshal-Muat be citizen and resident. 
Theo. Nelson. 

You inquire if the marshal of a vJlIage must be a resident of the state 
and ot the village for a certain' length ot time in order to be Q.uallfied tor 
the ottice. 

A village marshal fs a public oUlcer. State VB. Schram, 82 Minn. 420. 
Being a pubUc of ticer, to be qualified therefor he must be an elector ot 

the village. For qualifications of an elector see Constitution, sectlon 1 ot 
article VII. Among them are six months' residence in the state and thirty 
days In the election district. 

. July 16. 1925. 

21 

ALBERT F. PRATT • 
Assistan~ Attorney General. 

CITIES AND VILLAGES-Officers-May not employ attorney to appear 
before) tax commission. 

Public Examiner. 
You are advised that a vlllage councll has no authority to employ an 

attorney to appear before the tax commission to oppose the petition at an 
individual taxPayer for reduction in the valuation ot his property. 

The principles laid down in the case at Grannis VB. County Board, 81 
Minn.! 55. that a county has no authority to employ a person to terret out 
unlisted property for taxation. would seem equally applicable to the situation 
suggested. 

CHARLES E. pmLLIPS. 
June 16. 1925. Assistant Attorney Gen-aral. 

28 
CITIES AND VILLAGES-Officers-May not write public contractors' bonds 

to the city under terms of charter. 
Henry M. Lamberton. City Attorney. 

You inquire whether the city prosecutor, a city officer appointed by the 
city council and paid out ot the tunds ot the city treasury, may as the local 
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agent for a bonding company write bonds for contractors on public improve­
ments in your city. 

It appears that your charter contains a provision in part as follows: 
"No officer ot the city shall be a party to or interested In any con­

tract with the city, express or implied, and any such contract to which 
any such atticer shall be a party. or in which he shall be directly or 
indirectly Interested, shall be void." 
It appears from your statement that the city prosecutor is ~ city atUcer, 

and it seems clear that a contractor's bond constitutes a contract between 
the principal and Burety thereon and) the city. It Is my opinion that a local 
agent for a bonding company. who receives a commission on bonds written 
by his company. bas a direct financial .interest in all bonds written by his 
company through him. In such event he Is prohibited by the charter pro­
vision above quoted from writing such bonds. I do not think It materially 
changes the situation that the bond Is not written by him, but Is first trans· 
mItted by him to the company and WTltten direct. In either case he recetves 
his com.m1sslon. 

CHARLES E. PIDLLIPS. 
June 9. 1925. Assistant Attorney General. 

ZI ------
CITIES AND VILLAGES-Offieers-Mayor-Movie house proprletor­

Whether disqualified as Interested In contract. 
N. L. Glover. Attorney. 

Section' 11 of your city charter declares that one who is "interes ted 10 
any contract with the city to which he Is a party. either individually or as a 
firm," Is not eUgible to hold a city office, and then defines a contract as 
follows: "The term 'contract' as used in this section shall be construed to 
Include any transaction of sale, barter or exchange by which any property Is 
transferred or acquired rby said city, or labor or services are performed for 
said city." 

SecUon 12 forbids an officer or employe of the city to vote for or make 
any "contract" on behalf of the city with himself or with any firm of which 
he is a member, and Crom being directly or Indirectly Interested tn any 
.. contract., .. . under penalties. such as rendering the contract voId or subject· 
Ing him to a forfeiture of bis office, etc. 

A movie license transaction is not a "contract" as detlned In section 11. 
Section 12 does not define "contract ... so it is to be gIven Its usual and 
ordinary definition. 

Without going into any extended discussion of what is the legal relation 
between the licensing authority and licensees under licenses Issued under 
the police power, I think you will agree with me that It Is not a "contract" 
relation. Many Hnes ot business are now subject to lIcenses-pubUc dance 
balls, public dances, pool balls. res taurants, hotels. peddlers. auctioneers. 
m1lkmen and mJlk dealers, soft drink dealers, junkmen, produce dealers, tce 
dealers. slaughter house operators, groceries and restaurants (under some 
charters), and so on. One would hardly suggest that a person otherwise 
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QualIfied could not hold an elec tive atrIce tn a city because he sells milk to 
the citizens and Is required to have a state license therefor, for which he 
pays $1.00, and a city l1cense. for which he pays a nominal or perhaps no 
tee. 

Quite a~other question may arise as to the right of an applfcant tor a 
license to vote upon the Question of ISBuance of a licen se to himself or for 
.Jl business In which he Is interested. That matter involves an entirely dif­
ferent rule of law trom that involved in the "contract" proposition, and you 
wUl find plenty of authority along that Un~. See opinion 328, Report 1914. 

The signing ot a license or permit Is merely a ministerial act, when 
duly issued by authority of the council or other licensing body. and neither 
or the above questions is involved in that. 

ALBERT F. PRATT. 
April 13. 1925. Assistant Attorney General. 

80 
CITIES AND VILLAGES-Officers-Sold lera' Preference Law-Appllca~ 

tion to. 
J . A. Lee, County Attorney. 

You inquire it In the opinion of this otflce the soldiers' preference act. 
chapter 192, Laws 1919, sections 4368, 4369, G. S. 1923, has application to 
appointments to vil1age offices not tilled by election by the people and to 
public employments and positions In villages. 

The title of the original act was: 
"An act regulating appointments, employment and remo'l'als in 

pubUc departments and upon public works in the state of Minnesota, 
and the counUes, ciUes, and towns thereof, relating to state, judicial, 
county, township, city and town officers." 
The act by its terms applies "in every pubUc department and upon all 

pubUc works in the state of Minnesota, and the counties, cities and towns 
thereot." 

By section 10933. subdivision 22~ G. S. 1923, it appears that 
"The rollowlng words and phrases. used in the Revised Laws or in 

future legislative acts. shall have the meaning herein gIven, unless 
another Intention clearly appears . ••• 

22. The word 'town' may Include cities, vlllages, boroughs and dls~ 
tricts, unless such construction would be repugnant to the provisions of 
any act especially relating thereto," 

See Odegaard vs. City of Albert Lea, 33 Minn. 351, 353. Tucker VB. 
Board. 90 Minn. 406. 408. . 
In the first case it is said: 

"Our statute expressly ,provides that each incorporated city t' ball 
have and exercise within its limits, in addition to its other powers , the 
same powers conferred upon towns. G. S. 1878, chapter 10, section 112. 
Hence the- word 'towo' As often used as a generic term, embracing all 
such primary municipal corporations as incorporated cities and villages; 
and, independently of any statutory provision, it has become a well 
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settled ru le of construction that the t erm 'towo' when used , In a gen· 
e rat s tatute, may include cities, unless the contrary appears from the 
whole s tatute to have been the intent ()f the legislature. 1 Board or 
Commi ss ioners. 114; Road in :MilloD, 40 Pa. St. 300; Board of Commis­
s ione rs vs. McGurrln , 6 Daly, 349; P eck vs. Weddell, 17 Ohio St. 271; 
Staie vs. Glennon, 3 R. 1. 276; Flinn vs. State, 24 Ind. 286; Abb. Law 
Dictionary, 'town.' This rule of con struction Is in this state expressly 
adoptef.1 by statute. 'The word "town" may include clUes and dis­
tricts, unless such construction would be repugnant to the provi sions 
of any act especially rela ting to such ciUes or di stricts.' G. S. 1878. 
chapter 4, section I ." 

The statu to ry definlUon as above noted, now covers vm ages and 
boroughs. 

In the second case it is said : 
"We have held that unless a contrary Intention appears, the three 

classes of primary political divisions-towns, cities and incorporated 
villages-eUher may be expressed by or Included in the term 'town,' 
when used In a statute. A city 01' incorporated village constituted the 
unit of politica l organization." Citing Odegaard vs. CUy, supra, and 
quoting therefrom. 

Authorities to the same effect in other jurisdictions are numerous . 
Here no "contrary in tention appears," unless It appears from the use of the 
terms "counties" and "cities." 

But the act is a. general act and no good reason has been suggested from 
either a legal 01' practical s tandpoint, whereby It is r equired to be said that 
a "contrary in ten tion appears" and that the legislature intended the act · to 
apply to "towns" and "townships" as such , and to cities, as such. and not to 
incorporated villages and boroughs, which occupy a position as municipal­
ities in te rmediate be tween cities and "towns" or "townships." 

In my opinion the term "towns" as psed in the act under consideration 
Is used in iis generic sense and includes vil1ages and boroughs and your 
inquiry is answered in the afrlrmatlve. 

October 20, ] 925. 

31 

ALBERT F. PRATT, 
Assistant Attorney General. 

CITIES AND VILLAGES-Officers-Soldiers Preference Law, chapter 192, 
Laws 1919-Application to retention in employment. 

Fran}\: M. Talus, Village Attorney. 

You s tate: 
"Because of the rapid exhaustion of the moneys collected by last 

year's tax levy a r eduction must be made in the expenditures to r emain 
withIn the limi ts provided by law a number of employes must be dis­
chargetJ. This r eduction w111 include men in aU branches of the village 
such as the police department, fire department, etc. A number of our 
employes are ex-service men. They are paid on a monthly bas is. When 
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appointed no fixed term was stated. (1) Without taking Jnto consIdera­
tion the soldiers preference act does the vlllage Incur any liability tor 
any such discharges ? (2) Now as to the ex-servIce men, what. it any, 
liabIlity will the village incur in discharging them? None ot them has 
in any form notified the council that they are men holding honorable 
discharges from the servIce during the World \Var. They will not be 
discharged except that finances ot the viIlage wIll not permit them to be 
kept and no others wlll be put in their places." 
It does not appear under which one ot the numerous acts relating to 

the incorporation or villages, your vJl1age Is incorporated and operating. So 
the answer to your first inquiry may necessarily be somewhat general. 

It Is assumed that your village Is not operating under civil service as 
to appointments or removals from office or employment. 

The principal Minnesota cases on soldiers preference are State vs. 
Scott, decided May 8, 1925, applicable only in certain cases under civil serv­
ice. Johnson VS. Pugh, 152 Mlnn ~ 437, 189 N. W. 257; State vs. Miller, 66 
Minn. 90; State vs. Copeland, 74 MinD. 371; Boyd vs. Mattson, 193 N. W. 30, 
165 Minn. 137; State ex reI vs. Board, 149 Minn. 322, 183 N. W. 521. The last 
was also a civil service case. Please see these cases. 

In answer to your first question, I have to state that it you are organ­
ized under any village law with which I am familiar, the appointing power 
acting In good faith may abolish the positions in question or terminate 
employments therein under the circumstances outlined by you, without incur­
log liability therefor. 

Coming to the second question, the matter of whether or not tormer 
service men qualJfied as provided by law, now or hereafter employed in such 
positJons, are entitled as such to the preference or retention in employment. 
over non·service men employes. 

This office has frequently ruled to the effect that they are entitled to 
such preference if claiming, or known to the dlschargine- authority to claim, 
the same. The fact that they did not speciflcally claim such preference on the 
original employment is not material, as they may make the claim in connec· 
tion with any move to separate them therefrom. The law has a double 
nppUcation, first. preference in original employment, and second. preference 
of retention In employment. 

As the court said In the Matson case: 
"This (preference provision) undoubtedly means that when, aside 

from his m1lltary service, he (the service man) and other appl1cants 
have an equal right to be retained In employment or to be promoted, he 
(the service man) shall be preferred over such other app11cants." 
And again in the same case: 

"But when several appointees hold the same position and perform 
the same work and only a part of them are to be retained, it gives him 
(the service man) the right to be preferred over a non·soldler, their 
rights being equal In other respects ." 
And again in the same case: 
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"Dy force of the soldiers prereren~e act. the positions held by the 
soldiers CQuid Dot be abolished so long as a position held by a. non-soldier 
appointed at the saDle Ume or later, was continued." 
As you wiH Dote, the Matson case was decided against the soldier 

strictly under the civil service rules governing appointments and discharges 
and the order of taking etrect of discharges, and that part of the case Is Dot 
in point in your case. The general rules above quoted a re applicable In 
your case. 

I think there can be no question that the service men holding the posi­
tions you mention are entitled to the benefit ot the preference given by chap­
ler 192, Laws 1919. 

As to remedies , the statute provides a remedy by mandamus, as well as 
by action for damages. J ohnson vs. Pugh, supra, was a mandamus case. 
In a case growing out ot J ohnson vs. Pugh, involving pay for several months' 
service while lnld oft', I understand that JohnsoD! got his full payout of the 
city. Thnt case did not reach the supreme court. 

You will note that. as held in the Matson case, where the position Itself 
is abolished, the service man holder thereof is not entitled to a hearing on 
s tated charges for misconduct or incompetency. if the action aboUshing the 
position be taken in- good faith for some legitimate purpose, aud not as a 
subterfuge to ous t him from the position. But you will also note that as 
between soldiers and non-soldiers holding the same position, of whom a 
certain number are to be dropped, the soldier Is entitled to t he preference 
of being one of those retained. so long as anyone is to be retained to fill 
the pOSition. 

June 5, 1925. 

82 

ALBERT F. PRATT, 
Assistant Attorney General. 

CITIES AND VILLAGES-Officers-Term of appointee to fill vacancy. 

John C. Hessinn, V11lage Attorney. 

You state that at the March, 1925, election a trustee was elected for a 
three-year term; that about six weeks ago ha removed from the state and 
res igned ; that your village was incorporated under chapter 73. Laws 1883, 
and reorganized under section 1110. G~ S. 1923. You Inquire as to the term 
of the appointee named by the council . 

Under section 1134, G. S. 1923, the council Is given authority to fill 
vacancies fo r the remainder ot the year. Village elections are held annually 
In March. The year referred to is the balance of the current year; that is, 
until the following March election. Therefore, the vacancy should be filled 
by the electors at the coming March election, the person so electJ~g to 
serve the balance of the three-year term commencing April, 1925. 

CHARLES E. PHILLIPS, 
J anuary 14, 1926. Assistant Attorney General. 
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II 
CITIES A N D VILLAGES-Off icers-Vote required t o const itu t e a majori ty 

w here mayor is me mber of council but possesses no power to vote. 

Karl L. Rudow, City Attorney. 

You call attention to certaJn secUons of your charler and inquire what 
vote Is necessary under its provis ions requiring a majority vote ot all the 
council and a three-fourth s majority of all the council. 

By section 23 It Is provided that the mayor shall be a member ot the 
couDcil, but shall have no vote except in case· of a ti e. Section 59 provides 
that the legislative power of the city shall be vested in a council which shan 
be composed of a mayor and aldermen. It is clear from these provisions that 
the mayor Is a member ot the city council. which is, therefore, composed of 
sIx members. WhHe the ma.yor is a member of the councn, he tioes not 
possess the power to vote except in case of a tie. 

The intent of the framers of your charter is not clear, but I am. inclined 
t.o the opinion that, not.withstanding the words, "all of the members of the 
council" and "whole councIl ," the provisions mentioned have reference to 
the voting members only. Hence. three would constitut.e a majority of t.he 
whole council and four would constitute a three-fourths- majority. 

I have been unable to find any aut.hority directly in point, but this seems 
to be a reasonable interpretation_ For instance, it the charter required the 
unanimous vote of the council, it could hardly be contended that it required 
six votes when in fact the mayor was expressly disqualified. from votlng_ 

CHARLES E . PHILLIPS. 
April 16. 1925. Assistant Attorney General. 

CITIES AND VILLAGES- Ord i nances-Rig ht t o r efuse build ing permi t . 
James A_ Garrity, City Attorney. 

You inquire concerning the power of the city council of Moorhead to 
refuse a bunding permit under the following circumstances: 

The city of Moorhead has by its charter the usual power to prescribe 
where wooden buildings shall not be erected ; in other words, the right to 
establish fire 11m its_ Pursuant to this power an ordinance has been adopted 
which provides in part that it application Is made to the building Inspector 
for a permit to erect a bundlng outside the fire limits "to be used other 
than exclusively for dwelUng or private garage purposes. or in such other 
case" as the building in spector deems necessary ; then in t hat case the said 
building inspector shall immediately re rer said application to the cIty council 
for their approval or rejection." It Is furth er provided that upon such action 
being taken by the building inspector the counc il shall give wr.1tten noUce to 
each of the res idents living within the block where the proposed building is 
to be erected providing that objections, if any. shall be made in writing or 
In person to the city council at a date fixed in said notice_ The council then 
hears the objections and determines whether or not the snld building permtt 
&hall be granted. 
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In my opinion, this portion of the ordinance Is Im'aUd. It purports to 
vest In the council an absolute. arbitrary authority to prescribe what bund­
logs shall or shall not be erected on pl'ivate property outside of the fire 
limits. The o1'dlnance provides no general rules or principles, and the 
exercise of the authority vested by the section of the ordinance above 
quoted might result ~n depriving citizens of their property without. due 
process of 1& w. 

The city council may lawfully prescribe fire limits in the exercise of its 
sound discretion ' by reason ot the poUce power. Undp.f the authority of the 
police power it may protect health nod property by prescrIbing certain 
lfmits within which certain kinds of buildings may not be erected. I do not 
believe, however, that any court has ever held that a council could exercise 
such broad and arbitrary powers as are sought to be bestowed by the 
ordinance in Question, 

WILLIAM H . GURNEE. 
April 9. 1925. Assistant Attorney General. 

as 
CITI ES AN D, VI LLAGES-Property-Authorlty to lease. 

Geo, L , Engh , 

You state: 
"The village of M owns some property and we should l1ke to have 

your opinion whether or not there is any la:w forbidding the village from 
leas ing out this property to an individual to be used for a private busi­
ness," 

In villages organized ,under R. L. 1905 (and those organized under the 
1885 General Laws have s imilar powers) , the village council "shall have 
power to adopt, amend, or repeal aU such ordinances, rules and by-laws as it 
shall deem expedient for the following purposes: ••• 5. To con"trol and 
protect the public buildings, property and records, and Insure the same." 

See section 1186, G. S. 1923. 

[n NerHen VB. Village of Brooten, 94 Minn. 361, at the suit of a taxpayer 
the village was enjoined from leasing the village hall for conducting therein 
a mercantile business and dealing in flour, grain, feed, and cereals. That 
lease was made without any money rental. 

The last case that I know of, in our courts, Is Anderson vs', MontevIdeo, 
137 Minn, 179. Montevideo Is a city. but certain of the general principles 
discussed in that case apply to villages. 

It Is there stated t hat "when a municipal corporation, In good faith, 
erects a building for municipal purposes, and includes therein an auditor­
ium which Is no longer needed for public use, and the leasing thereof will 
lighten the burden ot 'taxation, the municl~aUty has a legal right to lease the 
same for private use," 

In that case the auditorium was leased tor moving pictures. 
The court further said that the cHy would have no rIght to put up the 

building for Jeasing purposes. 
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I do not know ot any legal objection to a vH1age renting the vlllage ball. 
when not needed for public purposes, tor entertainments, dances, political 
meetings, and the like. 

Or, suppose you have buHt a new v111age ball and have the old one on 
hand and not needed for pubUc use, I do not see any legal objection to rent­
ing It for some proper business, temporarJly at least, until the proper time 
arrIves to sell It to advantage. . 

No leasing is permlssable which subs tantially interferes with the proper 
use of the building by the public for ImbUe purposes. 

ALBERT F. PRATT, 
February 7, 1925. Assistant Attorney Gon~ral. 

88 
CITIES AND VILLAGES-Property-May acquire outside of village limits 

by eminent domain for public dumpin g grounds. 

The Village Attorney. Winnebago. ­
You ask: 

"Has a vUIage 8! right to condemn private property outside Us cor­
porate limits tor the use ot a public dumping ground 7" 
While the Question Is not entirely free from doubt, I am of thd opinion 

that the Inquiry should be answered In the affirmative. 
You do Dot state the law under which the village of Anlboy was Incor­

porated and hence, the question Is answered as a general proposition and 
without reference to any specific law under which the village may have been 
organized. I call your attenUon to section 1117, G. S. 1923, which provides 
that viIlages organized under chapter 145, Lam , 1885, and all others governed 
by that chapter , have the power 

"to take, purchase, lease and hold such real and personal property. either 
within or without· its corporate limits as the purposes of the corporation 
may require." . 
While there Is no direct statutory authorIzation for a village to acquire 

land to be used as a public dumping ground, there is little doubt that a 
proper conservation of the health ot the village may require the vlllage to 
provide a proper place for the disposiUon ot its ' refuse and other material 
detrimental to the pubUc health. While it is the duty of each individual to 
take care of any refuse Oli waste accumulated by him, it may be admitted 
that the designation ot a proper place for Its disposal assists in the perform­
ance of this duty and Is a aate-guard to the health at the Inhabitants at the 
vmage generally. 

It would seem, therefore, that the village may acquire the necessary 
ground to be used as a public dumping ground by the village. Such being 
the case, I call your attention to section 1829, G. S. 1923, which reads In 
part as follows: 

"All ciUes and villages may exercise the right of eminent domain 
for the purpose of acquiring private property wit.h in or without the cor­
porate limits thereof tor any purpose for which it is authorized by law to 
take 01' hold the same by purchase or gltt." 
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These two statutes. considered together In the Ught of the need of a. 
publtc dumping ground, would seem to authorize the village to aCQuire by 
eminent domain and establish such place outsIde or the corporate limits. 

CHARLES E. PHILLIPS. 
June 4, 1925. Assistant Attorney General. 

81 
CITIES AND VILLAGES-Property-Power of eminent domain in accor­

danco with chapter 41, G. S. 1923. 
George F. Sullivan, City Attorney. 

You state that an attempt was made In February. 1902, to incorporate 
the city of "M" under the provisions of chapter 10. G. S. 1894. j'M" was not 
entitled ' to be so incorporated because It had less than 2,000 inhabitants. 
This city is now proposing to exercise the ·power of eminent domain In 
accordance with the provisions of said chapter 10. You inquire if i~ may 
lawfully do so, or if it must proceed under the general provisions of law found 
In challter 41. G. S. 1923. 

Conceding that the municipality failed to incorporate under chapter 10, 
G. S. 1894: its existence was nevertheless legalized (by the passage of chapter 
56, Laws 190,2, Special Session. Upon the approval of this act, on March 10, 
1902, "M" became possessed of all the powers, franchises, and liabilities of a 
muntc1pallty lawfully organized under said chapter. 

Said chapter 10 contains provisions for exerCising the right or eminent 
domain different from those set forth in chapter 41, G. S. 1923. Chapter 41, 
G. S. 1923, relates to the exercise or the right or eminent domain and 'pre­
scribes that private ,property may ,be acquired tor public use in the manner 
therein set forth . See section 6537, G. S. 19'23. This section contains a 
turther provision that "nothing berein shall apply to the condemnation of 
proper ty by any incorporated place whose charter provides a different mode 
of exercising the rIghts of eminent domain by it possessed." The city or 
"M" has no charter. It is organized under a general law. Did the legislature, 
in section 6537, G. S . 1923, use the word "cbarter" synonymously with "law?" 
I think not. The conclusion is that the word "charter" as used in this sectlon, 
refers to a written charter especIally appUca·ble to some municipality and not 
to a 'S pecial or general law. See· opinion 137, r eport 1920. This view Is sus­
tained by our supreme court in In re Hull, 163 Minn. 439. The question 
decided is closely analogous to your problem and indIcates that you should 
proceed under chapter 41 of the 1923 laws. 

September 23. 1925. 

88 

WILLIA,M H. GURNEE. 
Assistant Attorney General. 

CITIES AND VI~LAGES-Property-Procedure to Convey. 
Department ot Highways. 

Section 1117, chapter 9, G. S. 1923, authorizes villages to convey real 
~tate, but does not set forth any procedure whereby such conveyance may be 
made. The procedure to be followed in selling real es tate owned by towns is 
set forth in chapter 8, G. S. 1923. In the absence of a method of procedure in 



58 BIENNIAL REPORT 

chapter 9, it Is my opinion that the procedure set forth in chapter 8 Is the 
proper ODe to Ibe followed . You are therefore advised that in order for a 
vlllage to convey real estate there must be an election authorizing the vlllage 
council to make such conveyance. The authorization must be approved by 
a majority ot the valera voting at said election. Thereafter the v11lage council 
Is required to adopt a r esoluUon empowering its officers to execute the con­
veyance. The conveyance should ,be executed by the chairman and aUested 
by the clerk ot the vlllage council . 

The opinion in the preceding paragraph Is based upon the assumption 
that the land to be conveyed was not conveyed to but required -to be held by 
the village for a special purpose. It the v1lIage is, the owner or land ror 
limited purposes only. then a conveyance inconsistent with such purposes is 
unauthorized and cannot be made. 

An unincorporated vUlage cannot ,be ·the owner or land, and a conveyance 
which purports to sell land to such a village conveys title at the most to the 
various Individuals composing such v111age. 

OLIFFORD L. HILTON, 
January 7, 1926. Attorney General. 

38 
CITIES AND VILLAGES-Property-Sale of when not needed. 
Ralph S. Thornton, City Attorney. 

You state that your city owns in ree a small tract or land which was 
acquired Iby the city for use as> a storage place in connection with the water 
and Ught plant; that the city has discontinued such use and has no fur ther 
need for the property; that it has received an oft'er of purchase at a price 
which is deemed fair and adequate by the city councll; that your city is 
operating under a home rule charter which contalns no provIsion authorizing 
the city to sell or dls'pose of real estate. You Inqui re whether the city may 
sell the same. 

Your inquiry is answered In the affirmative. In the absence of any 
restrictions In your cily charter, I am Inclined to the opinion that the city 
possesses Inherent power to sell and dispose of real estate owned in fee by it 
and for which It has no use. A different question might arise if the property 
had :been acquired by the city for some .purpose in which the inhabitants of 
the city have an interest tn trust, such as park purposes, etc. I take it, 
however, that tbis property was heJd by the ci ty in a proprietary rather than 
a sovereign capacity. I call your attention to the inherent powers of a 
municipality outlined by Blackstone. Among these is the power to purchase 
property needed .for public ;purposes and to sell and dispose of the same wben 
no longer required. 

July 13, 1925. 

40 

CHARLES E. PHILLIPS, 
Assistant Attorney General. 

CITIES AND VILLAGES-Sewer-Connectlng with private system. 
Commissioner of Agriculture. 

It appears that a creamery situated in a village which Is installing a 
sewer system is desirou3 of connecting up with such sy.stem, but that the 
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vlllage authorities refuse to permit the connection to be made. You inquire 
it the creamery may compel the vtlIage to permit the connection. 

It does not appear whether or not the creamery property was subjected 
to special assessment tor benefits from the construction of the sewer system. 
It it was, there 1s little doubt of its legal right to connect up. It it was not 
subjected to special assessment, and the creamery is simply a general tax­
payer of the vlllage, as your inquiry suggests. the situation may 'be quite 
dltrerent. and may involve the determination of questions of tact. The village 
may claim and prove to the satisfaction of the court, that it would be 
improper and unsafe, from the standpoint of pubUc health, to permit the COD­
nec tion; that a nuisance, pubUc or private or both, would be created thereby, 
through overtaxing the capacity of the disposal plant and contaminating the 
waters constituting the outlet; and so on. While the creamery may show to 
the contrary. 

There may be much law as well as bct involved in the question. 
There is no doubt that ordinarily the village may compel connection. 

See note, L . R. A. 1918 C, p. 258. 
But the other situation presents a more dIfficult question. the answer 

to which may depend largely on the facts. 
See Sprl ngmyer va. State, 1 Ohio Cir. Ct. 501 , Ohio Cir. Dec. 279. and 

Meyler vs. oMeadv1l1e, 23 Pa. Co. Ct. 119, to the effec t that a citizen has the 
right to make the connection; and State ve. Board, 6 Ohio. Dec. (Reprint) 
769. 8 Am. L. Rept. 24. to the effect that it is discretionary with the council . 

Mandamus is the proper remedy. Counsel for the creamery may get the 
facts together, look up the law, and go ahead or not. as the facts warrant. 

The creamery will have the advantage that pUibllc polley reQuires connec­
tion with public sewers where possible; 'but that advantage might be over­
come by a showing on the part of the vlllage of results along the lines 
indicated above. 

July 27, 1925. 

41 

ALBERT F. PRATT, 
Assistant Attorney General. 

CITIES AND VILL.AGES-Sidewalks need not extend through entire block. 
Andrew Finstuen, VlIlage Attorney. 

You state that the vllIage of Dennison was incorporated under the laws 
of 1885. but Is under the general statute relating to villages. You call atten­
tion to section 1205, G. S. 1923. as amended 'by chapter 309. Laws 1925, and 
inquire whether the village may build a sidewalk terminating In the middle 
of a block. 

I have examined the s tatutes referred to and find nothing therein lndicat­
ing that a village may not terminate a sidewalk in the middle of a block. In 
fact. the language would seem to indicate that It may. It will be noted that 
the petition must be signed by a percentage of abutting pro.perty owners on 
the street or portion thereof to be improved. 

It is my opinion that the sidewalk may ·be terminated other than at the 
end of the block. 

September 9, 1926. 
CHARLES E. PHILLIPS, 

Assiata"Dt Attorney General. 
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CITIES AND VILLA GES- St reets-T emporary c losing of to permit pavement 
dance. 

James A. Garrity, City Attorney. 
You state that the American Legion has requested permiss ion of the city 

council to use a certain portion of a pav('d street for dances ODe night a weck. 
You inQuire whether it would be lawful for the council to permit the use of 
a certain bUnd street tor such purpose witbout an interference with trattic. 

I call your attention to the case of Owens VB. Atkins, 34 A. L: R. 267. and 
particularly to the annotations which toll ow the same. You wUl note the 
conftlctlng deciSions bearing upon the question. Atter a considlfioatlon of the 
same I am inclined to the opinion that the temporary closing of this street 
for ·the pur.pose me~t1oned. assuming it to be a tact that this street may be 
temporarily closed without any substantial interterence with trafnc, may be 
granted by the city council. The rule seems to be that a street may be closed 
temporarIly to permit its use for purposes of sport or entertainment where 
such use Is tor the publlc welfare or benefit, and Is not unreasonable. It 
would seem that the use here ls, of public benefit, In that it provlde-s enter­
tainment for the citizens at Moorhead and the surrounding community, and 
that it 13 not an unreasonable interference with the purposes for which a 
street Is dedicated in view at the fact that trafnc would not be substantially 
interfered with. However. I call your attention to the case of Ihlen vs . 
Village of Edgerton, 140 Minn. 322. which Is to the effect that the city must 
exercise reasonable care in closing off a street so as to avoid injuries to 
persons who may attempt to use it for street :purposes. 

CHARLES E. PHILLIPS, 
AprlI 16, 1925. Assistant Attorney General. 

CITIES AND VI LLAGE8-Streets-Vacatlon of. 

Ralph S. Thornton, City Attorney . . 
You state that request has been made of the city council for permission 

to build a fence across a certain public street for the purpose of using the 
street as a pasture. You advise that the street proposed to be cut oft from 
use Is used by ODe person only. You wish to know if the city councll may 
law,fully take such actioD without a formal vacation of the street. 

The city has no proprietary rights In this -street, and whatever rights it 
has are merely held In trust for the public. The public has a right to use the 
street for highway ·purposes. The cltiy councll!s without 'Power to grant any 
use of -the street tor a private purpose and to cut it off from public egress. 
In my opinion, before the street may be used as a pasture, it must be vacated. 

WILLIAM H. GURNEE, 
August 13, 1925. Assistan t Attorney General. 
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CITIES AND VILLAGES-Taxes-When poll tax must be levied. 

Franz J~vne. County Attorney. 
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It &oppears that In a certain village, organized and operating under the 
general law, the counen met and assessed a poll tax and that the meeting was 
held on the twenty-second day lollowlng the annual village election. 

Having in mind the ,prov-Ialon in section 1216, G. S. 1923, to the effect that 
such meeting should be held withIn twenty days after the annual vi1lage 
election, you inquire it the meeting was held In time. 

There are decIsions to the etrect -that the time specified by statute within 
whIch taxes shall be levied or assessed are directory and not mandatory; and 
It it be the fact that this meeting at which these taxes were a:s-sessed was 
held twenty .. two days atter the annual village election, that fact of itself wlll 
not Invalidate the assessment. 

It Js a'3Sumed that this v11lage Is so organized as to be within the pro­
visions of secUons 1216-21, G. S. 1923. 

It may be noted, however, that the resolution calls for a commuted pay­
ment at the rate of $2.00 per day, while section 1217 specifies commutation 
at the rate of $1.60 per day, whereby some difficulty may arise. 

It may also be noted that section 12'16 limits the assessment to be made 
upon every male Inhabitant of villages organized and operating under general 
laws, between the ages of 21 and 50 years, except pauper.s', insane persons, and 
others exempted by law. The resolution does not confine the assessment to 
male inhabitants nor to persons of any particular age. It might be a good 
plan to hold a properly called meeting and adopt a resolution In accordance 
with the statute. 

ALBERT F. PRATT. 
April 23. 1926 . Assistant Attorney General. .. 

COUNTIES-Agricultural Societies-State ald. 
Public Examiner. 

It appears that adjoining counties, "A" and "B," have each a county 
agrIcultural society; "B" county assoclation. for two years past, has not 
beld a county fair, but the exhibitors trom "B" county have entered theIr 
exhIbits In "A" county's fair and received premIums thereon; both county 
faIr associations are named in chapter 47, Laws 1925, as entitled to receive 
state aid to the amount therein stated, on compliance with the requirements 
theretn prescribed. 

You Inquire whether or 1D0t, with the cODsent of the county agricultural 
association of "B" county, that part of the state aid which would Ibe payable 
to such association, In case it put on a county talr and otherwise compIled 
wIth the provisions of chapter 47, may be paid to the county agricultural 
association ot "A" county wherein the exhibits lrom "B" county were or may 
be entered. 

Section 7886. G. S. 1923. as amended by chapter 47. Laws 1925. provides 
that: 
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"All sums hereafter appro.priated to aId county -and district agricul­
lural societies and associations, shall be distributed to the following 
named agricultural societies, or assocIations: (naming them) when Dot 
receiving specific s tate appropriations, pro rala, to be paid out in pre­
miums at the fairs ot only such ; oclety or association as have an annual 
member.shtp ot twenty~flve or more, maintain an acUve exIstence, hold 
annual talr.s on enclosed grounds owned or leased by such societies or 
associations, to which a fixed charge ot admission Is made; provided that 
they (the named associations) shall bave paid out in premiums to the 
exhIbitors during the year as much as they received from the state, and 
provided further that no such county or district agricultural society shall 
receive in any year from the state for the purpose of reimbursing it for 
the amount of premium paid at its fairs, a sum in excess of seventeen 
hundred ($1,700.00) dollars . Such pro rata. distribution shall be in 
accordance with the toHowlng method : the premiums paid out by the 
said societies or associations * * * shall tbe added together, but In 
case any SOCiety or assocIation shaH have paid out a sum in excess of 
$1,700.00, in making such total amount the sum of $1,700.00 shall 'be 
taken In place ot the amount actually -paid out. The total amount avail­
able for distribution shall be divIded by such amount of premiums paid 
out. • * * The amount at the premIums so paid out 'by each society 
shall then be multlpl1ed by this rate, and the amount each society shall 
receive shall be In that manner determined, * * * All payments 
authorized under the provisions at this act shall be made only * * * 
upon examination and certificate at the public examiner that It (the 
SOCiety) has In every r8'3pect complied with the requirements at th is act 
relating to state ald." 

The "AU county aSSOCiation, at course, receives credit for premiums paid 
on exhibits entered from ffB" county, and shares in the state aid accordingly, 
but on the tacts stated It does not appear that the "B" county association bas 
paid or will payout any premiums at all. 

The statute (quoted above) Is clear tbat the s tal e aid is payable only to 
those at the named' societies (and to certain othel\& not named) who payout 
premiums and meet certain other requirements, and by way of reimbursement 
tor premiums so paid out, in connecUon with tail'S beld 'by them. 

As the "B" county association holds no fairs and pays no premiums and 
does not tuHlIl any other at the requirements which are vrer equi~ite to the 
reception at state aid, it does not appear that the "B" county "SOCiety has any 
right of reimbursement which it may consent to transfer. 

Unless 1S 0me <substantial legal suggestion can be advanced to the con­
tra ry, the inquiry must be answered in the negative. 

Perhaps under section 7885, G. S. 1923, a district agricul tural s.ocie ty may 
be incorporated by the citizens of the two counties jointly, but that would 
count one fair for s tate aid, and "A" and "B" a ssociations could not get it. 
Besides it would be necessary to get the name at the new district association 
on the s tatutory list or hold fairs for two years, before It would share in the 
appropriations, as the law now stands. 

Juno 23, 1926. 
ALBER'!' F . PRATT, 

Assistant Attorney General . 
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COUNTIES-Agricultural Socletles--Votlno upon question to payoff 'ndebt­
edness up'on buildings deeded to county for use of. 

Public Examiner. 
You call attenti011J to 'Section 668. G. S. 1923. subdivision 9, and state as 

tollows: 
"Will you kindly advise thIs department whether the county board, 

under the law above referred to, could, call an election tor the ,purpose 
ot voting upon the question 

1. Of paying ort the indebtedness UPOD; the buildings located upon 
the flfty acres owned by the county. 

2. or purchasing from the society five acres owned by It and 
paying the mortgage thereon." 

Subsection 9 authorizes the county iboard 

"to purchase or condemn land with such Improvements, it any. aSl 
may be thereon, tor the purpOse of holding thereon agrIcultural faiB and 
exhibitions, and to apJ)roprlate money in 'payment theretor." 

You will observe that this is clearly a grant at authority to purchase or 
acquire only the land itself. As I understand your first question, it relates 
to the power at the board to pay ort certain indebtedness which the associa­
tion has Incurred In making improvements UPO'Ilt the land Itselt, which indebt­
edness is not even a lien upon the land. It seems clear that this may not 
be done under the statute In (luestion .. 

Your 'second inquiry presents a more ditticult question. t am inclined 
to the view, however, that the authority herein granted is to purchase or 
condemn land not already devoted to the use Si mEm.t1oned., It is my opinion 
that the power to purchase is no greater than the power to c'ondemn, and 
that land may not ·be purchased wblch would· not be subject to condemna­
tion. I think it is extremely doubtful it a county board, acting under this 
statute, could proceed to condemn land tor the. purpose ot holding agricul­
tural tairs and exhibitions thereon which is already devoted to that same 
public use and purpose. The tact that the legiSilature has from time to time 
enacted special statutes authorizing the county to purchase tram agricultural 
associations lands already owned and used by th'e a"3sociation for such 'pur­
pose, wggests that It Is not the legls1atl've undeNltandlng of this statute that 
a purchase may 'be made thereunder. I appreciate, at course, that this is 
not conclusive and perhaps not very per suasive. The tact remains, however, 
that it lands already owned by the associathm and devoted to such uSe were 
purchased under this statute, It would be a mere tran'ster ot the naked legal 
title from the association to the county. and would not in the proper sense 
be a case at the acquisition at land tor the pUl'pose. 

Both que:stions are answered in- the negative. 

CHARLES E. PHILLIPS, 

Assistant Attorney General. 
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COUN,TIES-Approprlatlon for achool library. 

The County Attorney. Washington County. 

You ask whether a county board may lawfully appropriate money to a 
school library whJcb Is open to the public as well, and which Is receiving 
stat. ald. 

Yes, provided the school library in question Is maintained by the school 
board 8'3 a free public library under G. S. 1923, ~ctfon 3017. or other lawful 
authority. Any appropriation by the county 'board ahould be made In accor­
dance wJth the provisions ot G. S. 1923, section 673 (Session Laws 1919, 
chapter (45), which supersedes .the provtsi0'D8 ot G. S. 19'23, section 6666, in 
so tar as the maintenance ot llbrarJe3 by counties Is concerned. 

May 22, 1926. 
CLIFFORD L. HILTON, 

Attorney GeneNll. 

COUNTIES-Appropriations-Moneys remaining unappropriated or unex­
Ipended at the end of the fiscal year. 

H. H. Peterson!, County Attorney. 
You direct attention to the action at the board at county commissioners 

at your county In the month at July. 1925, ot Including In the budget tor 
1926 an Item of $250,000.00 to cover the cost of construction of the contem­
plated Sibley Memorial Highway. The amoU'nt thus Included was raised 
by taxation during the year 1926 and Is IDOW available tor the purpose for 
which it WaSI ~evied. You submit the Question whether, in the event a con­
tract for the construction at the proposed highway Is not awarded during 
the nscal year ending December 31, 1926, the money thus l~vled tor the 
Indicated purpose may be carried over tor use In the foUowlng year, either 
tor the pur£)ose of constructing the proposed highway or for other highway 
purpos9'3. -

This question must be ansrwered In the negative. The statute (section 
814, G. S. 19;23) provld·es that aU moneys remaining unappropriated or unex­
pended at the end at the fiscal year shall be transterred to a special fU'Dd, 
designated the SU3penSe fund, and that the amount In this SJ>ecial fund on 
the first day of the succeeding fiscal year shall be apportioned to the different 
funds in; the same ,manner as other revenues at the county. The result Is 
that It the $250,000.00 levied for the purpose at construction ot the proposed 
highway 1'3 not appropriated 'by the county board to that purpose by the 
award at a contract during the present fiscal year It automatically goes Into 
the SUSIPense fund and is distributed to the various county funds. 

JAMES E. MARKHAM, 
November 13, 1926. Deputy Attorney General. 
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CQUNTIES-Appropriations-Soldlers, Sailors, Memorials. 

The County Attorney. Madison. 
You !State that an organization has .secured from the war department. 

pursuant to act ot congress, an assignment of two captured guns, which it 
de5!ires to have placed 0'IlI the court house grounds.; that incIdental to secur­
ing actual possession of the guns the freight thereon must be paId, and that 
there wJll be some expense connected with the proper mounting; in aU $100.00 
or 80; that the organization will llanster to the county full title to the guns, 
and that on such transfer the county board is willing to have the gUDS 
mounted on the court house grounds and to pay the expen'ses above referred 
to, It it possesses legal ,authority therefore, to be in the nature of a memorial 
to the soldiers and sailors ot the nation. 

You refer to section 668. G, S, 1923. which gives power to county boards 
"To apprOJ)riate • • • a sum not exceeding ten thou'3and doUars 

• • • to erec t or aid in erecting a .monument or other memorial to 
the SlQldiers and sailors ot the nation, such monument or other memorial 
to iJJe constructed on the court house square, or in a pubUc park at the 
county seat, it th~re be one. or elsewhere at the county seat"; 
You inquire whether or not thi'3 provision confers upon the county 

board authority to make the necessary appropriation for the Indicated 
purpose. 

The inquiry involve.sl questions of fact. to be determined a.s such 'by the ' 
COU'tltty board. and does not involve any question of law. If the county board 
In the exercise of its executive and official discretion determJnes that the 
guns 'So mounted will constitute an a.pproprlate and proper county monu· 
ment or memorial to the soldiers and sailors of the nation. theru authority 
to make the proposed appropriation Is found in the statute referred to. 

It may be suggested that consideration may properly be given to possible 
future action In that connection, as the authority referred to Is to erect or 
aid 1'111 erecting "a monument or other memorial." It may happen~ that It 1'3 
later desi red to erect another county monument or memorial, of a more 
expensi.ve character, and the question may then ari'se whether or not the 
board has not already exercised all the authority it possesses in that connee· 
Uon, in maki'og the s.ppropriation proposed for erecting or aiding in the 
erection of the present memorial. 

May 26, 1926. 

50 

A'LBElRII' F. PRATT, 
Assbtant Attorney General. 

COUNTIES-Approprlatlon-To American Legion Posts for Memorial Day 
observance. 

Theo<lor S. Slen, ,County Attorney. 
You inquire it cou'Olty boards are authorized ,by chapter 233, Laws 1921, 

to appropriate not to exceed· $25.00 annually to each AmerIcan Legion Auxn· 
iary unit organized and existing in their counties, for defraying the expenses 
ot Memorial Day exercises. 
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Answer. not under that statute. See opinioo: 131, Attorney General's 
1922 r eport. 

However, under sec tion 762, G. S. 1923, county Iboards have authoritY 
to appropriate and expend or cause to be expended, tn such manner as they 
deem best, an amount DOt exceeding $300.00 annually for the purpose of 
aiding in the appropriate observance of Memorial Day. Under the authority 
80 conferred, the county board. it it deems 'be.3t. may apJlTOpriate 'Dot to 
exceed $300.00 annually to a unit ot the Amer ican Legion Auxiliary of its 
county for the purpose ot aid ing in the appropriate observance of Memorial 
Day. to be expended as direct ed by the board. 

In some counties such appropriation Is made to a civic committee, and 
a unit of the aux1l1ary might be treated as a committee. The ·board may 
also appropriate to a pos t or posts at the Ameicnn Legion. on the 'Same basis . 

Under chapter 233, Laws 19·21. So tar as the sta tute is concerned, the 
money is appropriated and the manDer ot Its expenditure tor the purpose 
s tated I'lli the statute is up to the P03t receiving the appropriation. 

Although in practice the board, ot course, might appropriate on condi­
tions, or refuse to make the appropriation. 

Under s:ection 762 the Iboard may appropriate and expend the money 
Itself, or may ~ppropriate the money and caUSe it to be expended in such 
man'lle r as it deems bes t. by a civic committee, a pos t at the G. A. R.. a pos t 
ot the American Legion', a unit of the auxiliary, or t or that matter by one or 
more committees or organizations which the 'board may select, the aggre­
gate so appropriated and expended not to exceed the lim it fixed by the 
statute. 

Section 762 is wide open, while chaPter 233 is limited in its! application. 
One .supplements the other, and ne ither is exclusive. 

February 25, 1926. 

51 

ALBERT F . PRATT, 
Asistant Attorney General. 

COUNTIES-Assessed Valuation-Chapter 306, L aws 1925. 
F. E. Morse. County Attorney. 

The assessed valuation ot personal property ot electric ligh t and power 
companies having a fixed situs outside of the corporate limits ot ciUes, 
vlllages and boroughs, RS made by the Tax Commission u'nder chapter 30.6, 
Laws 1925, Is properly included a s a 'par t at the total a ssessed valuation of 
the county. 

October 28, 1926. 

52 

CHARLES E. PHILLIPS, 
ASSistant Attorney General 

COUNTIES-Audit-Board of-Substitut es. 

The 'County Attorney. Clay County. 
You call attention to section 844, G. S. 1923, providing that the county 

board ot auditors shall consist Qf the chairman ot the county board, the 
county auditor, and the clerk of the district court, and you ask whether the 
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vice chairman of the county board may act on the board of auditors during the 
absence or incapacity ot the chairmal1,; also who should act in the absence 
or incapacity of either the auditor or the clerk. 

This ottice held (opinion 36-1910 report) that the office of member ot, 
tha county board of auditors is an independent oUice and that the tact that 
its members are such, by virtue ot their holding other offices, does not make 
the duties performed by them on the board of auditors a part of the duties 
of their respective ofUces, which may be performed by their vice-lncumben.ts 
or deputies. 

The s tatute makes no provision for s ub Sltltutes for the officers desJgnated 
as members of the county 'board of auditors. In view of the tact that the 
duties or this board are or an Intermittent character, it harely seems necea· 
sary that provision should be made for substitutes. A situation would rarely, 
it ever, a rise when it would be impossible to get the designated mem'bers of 
the board together at such times during the year as might be 'Decessary to 
enable them to discharge their duties. 

October 19, 1925. 

CHESTER S. WILSON, 

Assistant Attorney GeneraJ. 

53 _.----
COUNTIES-Audit-Board of-Under chapter 91, Laws 1925. not entitled to 

additional pay while acting as. Sheriff-entitled to only 9c per mile 
for use of his car. 

D. M. cameron, County Attorney. 
You rerer to chapter 91, Laws 1925, a'Dd inquire whether the county 

auditor, clerk or the district court and chairman of the county !board, or any 
of them, are entitled to compensation at the rate or $3.00 per day tor sitting 
as a board of audit. 

No. In reference to these three officers you will note that section 14-
provides that the compensation herein provided shall be in. full compensa· 
tion for all servIces rendered or performed for the county. The partIcular 
sections relating to these three officers .make no provision for any payment 
for the servIces mentioned. 

The .sherlft\ in case he uses his OWo. automobile in the performance of 
any of his official duties is entitled to be compensated at the rate of 9c per 
mile and Is not entftled to receive more. 

May 15, 1925. 
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CHARLES E. PHILLIPS, 

Assistant Attorney General. 

COUNTIES-Auditor-Not entitled to retain fee for game lieense--Treasurer 
not entitled to retain commission for sale of school lands. 

D. M. Cameron. County Attorney. 
You call attention to chapter 91, Laws 1925. and inquire whether the 

county auditor may retain the tee of 10c for game licenses i'ssued 'by him. 
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This inquiry is answered In the negative. It w11l be noted that section 
2 fixes the salary ot the county auditor at a definite sum. Section 14 
provides: 

"The compensation herein provided shall be In full compensation 
tor all services rendered or performed for the county in cOD,nection with 
their respective officea." 
n there were no other provisions I would be IncUned to the opinion that 

the auditor might retain the fee in question, as such fee is not collected by 
him tor services rendered tor and i'lll ·behalf of his county. However. the new 
law further provides: 

"All fees provided by law and authorized to be collected by the 
treasurer and auditor shall ibelong to and be the property of the county." 
The tee tn question Is clearly provided for by law aod the auditor Is 

expressly authorized to collect the same. The fee clearly comes within the 
provisions ot the last quoted language. It was apparenl1y the legislative 
i'D,tent to require the auditor to turn Into the county every tee collected by 
him' under authority of law and I see DO escape from the conclusion reached, 

You further Inquire whether the treasurer may retain the commi3Slion ot 
moneys collected from the sale ot school lands. AU that has heretofore been 
said in reference to the auditor applies equally to the treasurer and this ques­
tion. Is likewise answered in the negative. 

CHARLES E. PHILLIPS, 
May 6,1925. A.SI3lstant Attorny General. 

&5 
COUNTIES-Cl aims-Power to compromise. 

M. J . Hegland, County Attorney. 
I am of the opinion that the board of county commissioners Is authorized 

to compromise the judgment in question, provided that, in the exercise of 
their bon.est judgment. they are of the opinion that the same may not 'be 
collected in ·full and that It is for the best interest of the county to make the 
compOSition In question. 

&8 

Collins VB. Welch, 58 Ia. 72; 
Hagler VB. Kelly, 103 N. W . 629; 
Farnham vs. City of Lincoln, 106 N. W. 666; 
Agnew vs. Bran, 16 N. E . 230; 
Mills County VS. Railroad, 47 Ia. 66. 

March 21, 1925. 
CHARLES E. PHILLIPS, 

Assistant Attorney General. 

COUNTIES-Claims against-Appeals from allowance-Duty of county 
attorney. 

Oscar T . Stenvlck, County Attorney. 
You .&tate: 

"1. The taxpayer3 have made an appeal on the allowance of the 
bill of the printer for th.e publishing of the fina:nc ial IStatement and tho 
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delinquent lax list for Clearwater county. and have served notice on me 
as county attorney and I filed the same with the county auditor. This Is 
a bill lett by the county commissioners tor the county printtng. 

2. 'Now I would like to know for which party I am to appear, for 
the county commissioners or for the tax payerS'. 

3. I further would like to know i! the paper that publishes these 
statements for the county are entitled to draw the money by giving the 
county a sufficient bond." 
I , 2. The county commissioners are nol in terested in the appeal. Under 

the statute, the county attorney appears "on bebalf of," "in the name of" and 
"for the county" on his own motion or on demand of taxpayers as the case 
may be. I take it that in this case the appeal i3 taken. pursuant to demand 
of taxpayers. 

The proceeding is for a "review" of the aclion of the board. See 
Thomas VlS . Scott ,County, 15 Minn. 324, (Gil . 254). 

II is up to the county attorney to fight the claim on behalf of the county 
and against the recovery thereof, as a defendan t. The claimn·nol is the plaln­
tift. See the above case as to nature of pleadings and the statute, section 
675, G. S. 1913, 'Section 647, O. S. 1913. as to directions to plead. 

3. Answer. No. "and thereatter (atte r the appeal is taken) no order 
shall be issued in payment ot any part of such claim until a certified copy 
of the judgment of the court shall be filed in the office of the auditor." 

See section 674. G. S. 1913, section 646. G. S. 1923. 

ALBElRT F . PRATT, 
March 27, 1925. Assistant Attorney General. 

COUNTIES-Clerk of Court-Deposit of money with , under G. S. 1923--Sec­
\ tion 6546--lnterest 'on depOSits. 

R. L. Meyers. Clerk ot District Court. 
You state that there has been deposited with you, pursuant to the pro­

vlsiolls of G. S. 1923, section 6546, ,providing for depOSiting with clerks of 
court ot awards made in condemnation proceedings. a number of warrant3 
or checks and inquire 

(1) May lhe clerk of court endorse warrants or checks deposited 
with him under said statute and convert the mOlley to interest bearing 
securitie3 in a ba:uk and carry "the special amounts with said bank until 
3uch a time as the Hl ld amount.s are claimed by the parties entitled to 
receive them 1" 
No. Under the provisions of G. S. 1923. section 192. the clerk of the 

district court, u'nJess a court depositary has been provided in accordance 
with the provisions of that section, Is the orUclal custodian of all moneyS! 
whether public or private paid into court and bound to safely keep them 
and ,pay them out on the order of the court, or deliver them to hl3 successor. 

Nor. Pac. Ry. Co. vs. Owens. S6 Minn. 188. 194; 90 N. 'V. 371. 
2. Who is entitled to retain the i·Dterest for such period 1 
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Where money Is deposited in the ,bank under the provisions of G. S. 
1923. sectton 192, the Interes t earned by 8uch money belongs to the person 
entitled to the money ttseU. 

F e brua ry 26, 1926. 

58 

CLIFFORD L. HILTON, 

Attorney General. 

COtJNTIES--Clerk of Court-Fees from county In civil suits In which the 
county Is a party. 

John Swendlrnan. County Attorney. 

It the clerk of you r district court comes under chapter 229, Laws 1919. 
you are advised that he is not entitled to any fees for E~rvlces rendered to 
the county i'll. any 8uit in which the county is a party. wh-ether such suit be 
c riminal or civil . 

January 26, 1926. 

58 

CHARLES E. PHILLIPS, 

As31stant Attorney General. 

COUNTIES--Clerk of Court-Fees--Condemnatlon proceedings. 

Carl P. M anderfeld. Clerk of Court. 

In ra clerk's tees commission on deposits in court in highway condemna· 
tion proceedings. I take It that you refer to section 192, G. S. 1923. This 
section provides as fonows: 

"Where money 13 paid into court to abide the result or any legal 
proceedings, the judge, by order, may cause the l8ame to be deposdted in 
some duly incorporated bank, to be designated by him, or such judge, on 
application ot any person paying such money Into court, may require 
the clerk to give an additional bond, with like conditioDl as the 'bond 
provided for In section 191, in such s um as said judge shall ord er. For 
receiving and paying over any money deposited with him the clerk shall 
be entitled to a commls310n at 1 per cent, on the amount deposited, one· 
half at such commission tor r eceiving, the other tor paying, the same to 
be paid by the party depositing such money, provided, that where money 
Is paid or deposited in any court by or tor a city at the first class, 'DO 

tee or commission shall be paid to or for the clerk tor any service per· 
formed 'by him in receiving or paying over any such money depo3ited 
with him." 
It is the opinion at this oUice that section 19,2 does not apply to moneys 

deposited in condemnation proceedings. 
Your attention. is called to section 6987, G. S. 1~3, and especially to 

subdivision 47 thereot, which provid es: 
"In nction.g for partitlo'D' of land or proceed'ings. in assignments for 

the benefit ot creditors, and pr'oceedlngs under the right of emlne.nt 
domain, the qourt, or a judge thereof, may by order trom time to time 
fix the amount which may be charged and collected, which may be in 
excess of the amounts h~reinbefore provIded." 
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Your attention is further called to section 6546. G. S. 1923. which pro­
vides in effect: 

"It the .party to whom damages are awarded be 'Dot a r~1dent ot the 
state, or h13 place or residence be unknown, or be be an infant or other 
person under legal dlsabJllty. or, being legally capable, refuses to accept 
the money. or it for any reason it be doubtful to whom any award should 
be paid, the petitioner (1'0. this case, the stale) may pay the sam e to the 
clerk to be paid out under the direction of the court, and unless an 
appeal Is taken such depo3it with the clerk shall be deemed payment 
of such award." 

It would seem from the above .provisions that the only fees of the clerk 
that are not provided for ,by section &9·87, supra, will have to be fixed, both 
as to items and amounts, by the judge In whore court the condemnation pro· 
ceedings are pending before any other rees than tho3e provided In said 
section of the statute can be legally charged. We take it from your com muni· 
cation that no order has been made fixi'ng such commission by the judge 
and that, therefore, such- charge is not one authorized by law. 

The above di~tposes ot the matter wJthout considering whether section 
192, s upra, applies to proceedings In which the state is a party. It is quite 
doubtful, to say the least, thnt such statute Is ap.pllcable since cities of the 
firs t class nre expressly excepted theretrom. Even more '.serious doubt 
exists as to the applicabl11ty or seclion 192, supra, to condemnation proceed· 
ings, since by the express terms of such statute it would relate to the depos it 
of mouey before a proceeding is determined and to abide the result or a 
legal proceeding, -but in view of what has heretofore been stated it is not 
neC6S.sary lO pass upon lhls Cealure at the situation. 

December 24, 19:25. 

60 

VICTOR E . ANDEThSON, 

Assista'D,t Attorney General. 

COU NTI ES-Clerk of Court-Fees in delinque nt perso nal p ro pe rty t ax a nd 
bastardy proceedings. 

M. A. Brattland, County Attorney. 

You call aUention lo sections 2090 and 2097, G. S. 1923, as to the author· 
ity of the clerk for collecting his fee in cO'll.nection with delinquent pe rsonal 
property taxes. 

There call be 110 question a"3 to the duty of the cle rk to tax and enter 
in the judgment the fee prescribed by section 2097, nor the duty of the 
sheriff to collect the twenty·flve cent fee as provided in section 2090. Each 
at these .rectians has been the law at the state for a great many years . 

These tees, however, when collected now belong to the county and not 
to the clerk, at least In those counties where the cle rk's compensation is 
fixed by chapter 229, Laws 1919. It will be observed, therefrom, that the 
sa1ary therein specified Is In Cull compensation for all services" rendered by the 
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clerk for the county, except in r eal eSlate tax proceedings, in lieu of the tees 
there tofo r e provided by law. S ee opinion No. 194, Attorney Gene ral 
Report 1920. 

In retere'nce to the right ot the clerk to receive fees in bastardy proceed· 
iogs. See opinion No. 27, Re port 1912. 

I belie ve that these two opinions will ans wer your Inquiries. 

CHARLES E . PHlLLIPS. 
April 13. 1926. AsIS is tant Attorney General. 

81 
COUNTI ES- Clerk of District Court Sal ary-Chapter 25, Laws 1925. 

E. C. Middle ton , County Attorney. 
You call attention to section 3, chapter 5, Laws 1925, and inquire wheth er 

the clerk of your dis trict court is ellUlied to charge and retain h is, fees for 
entering real es ta te lax judgments i11. nddiUon to the com.pensatlon pre­
scribed by that section. 

No. He Is entitled under the statute to retain these fees, together with 
all other fees received by him, but such tax fees mus t be Included In fi guring 
up the total emoluments of the ofUce to determine whe ther he has any 
furth er compensation commg from the county. 

CHARLES E . PHnLLIPS. 
December 19, 1925. Assis tant Attorney General. 

82 
COUN·TIES-Comm lssioners-Expenses of allowance for outS ide of count ies. 
The Public Examiner. 

You sta te that in certain counties the county board s have appointed 
committees, usually composed of the chalrma'DI or other member of the board , 
the county attorney aud th·e county auditor, to attend upon the legislature in 
support of pending legislation relating to the refinancing of certain drat'nage 
projects, in which such counties are financially interested , there being out­
standl'ng d rainage bonds of the counties which a re falling due with no fund s 
Lo pay th em. 

You inquire If the expenses incurred by the members of such committees 
in so attending upon the legislature are lawful charges against their respec­
tive counties. 

For former rulings on s imila r questions please see opinion No. 9,1, 1914 
report, le tter addressed to Cou'll.ty Attorney Pattridge ; opinion No. 95, 1914 
report, letter addressed to HOll. Andrew E . }1'rl tz, public examiner ; 8.11(1 
opinion 228, ] 920 repor t, letter addressed to County Attorney Gallagher . The 
lntter two discuss the f1u estions at some length, with citations of author ities. 

The above rulings have reference to the expenses of committees com­
posed of members of the county board only. but are applicable to your inquiry. 
They anSIWer your Inquiry in the negative. and it is so answered. 

ALBERT F . PRATT. 

March 18, 1925. Assistant Attorney General. 
, 
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83 
COUNTIE~CommiS8ioners' expenses.--Not ent itled to on trip to consult 

. the attorney genera l on general legal questions. 

Charles H. Balata, County Attorney. 

You s tale that the members ot the Board of -County Commi ~lS iollers 

r ecently came to St. Paul for the purDose of can.sulti ng with· the legal depar t· 
ment In reference to some ditch matters, and that they have now each 
presented a bill tor their expenses in making the t r ip, You inquire whether 
these billa may be legally a llowed. 

I am of opinion that these do not constitute a legal charge against the 
county. 

I under,s~and that your county comes under chapter 487, Laws 1919, which 
provides that the county commissioner s are entitled to their actual and 
necessary traveling eXopenses incurred and paid by them In the discharge ot 
their oUIetal duties. 

The inquiry r esolves itseJt into the question of whether their t r ip to SL 
Paul tor the purgO£ie of consulting with th e legal department in r eference 
to the subject matter Is officia l business, and whether it was necessary to 
make the trip to properly transact lS uch business. 

I assume that the board came to St. Paul to consult with the attorney 
genera l on Questions of law. Und er the law, the county attorney is the 
legal adviser at a ll county otflclals upon coun ty matte rs, including the board. 
The law authorizes and directs the attorney general to render a written 
opinion to th e county attorney on matters ot public Importance, upon written 
r equest therefor. See section 115, G. S. 1923. It would the refore seem to 
follow that it th e county board desi red legal adv ice all any matter ,pending 
before It, it should have .so ught the same from the coU'n,ty attorney. He In 
turn, it <leemed adv laable, could have asked the opinion of the attorney 
general. Ordinarily he may and should submi t the .:lame on a written state­
ment of facts. if a considerallon of facts Is involved in t he legal questions 
on which an opinion is sought. 

In arriving at the above conclus ion I have assumed that the matter 
could have been handled in the manner above Indicated . The.r e may, of 
course, be complicated s ituations where the pertinent facts are difficult of 
advance determination when it would be proper for the county attorney to 
have a personal conferenee with the attorney general In order to supply the 
laUer with a ll jnformation necessary to a coniS ideratiOIl of the questions of 
law. I can a lso conceive of s ituations where knowledge of the facts lie >so 
peculiarly with the board, that it would be proper for the county atto rney 
to bring one or more members thereof with him. The3e caseS, however, are 
rath er ra re. 

The above conclusion was reach ed on the 83sumption that lhis was nol 
such a case. Your lette r was silent in lhis respect. 

May 29, 1925. 
CHARLES E. PHILLIPS, 

AS.:Ilstant Attorney General. 
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64 
cou NTI ES-Commissioners-Red istrictlng districts. 
M orri s J . OWe'll,. County Attorney. 

Reference to th e redi stricting of your county inlo ne w commissioner 
districts. 

J ca ll your attention to chapter 366, Laws 1923, which amends section 
679, G. S. 1913. You will note therefrom that the county board in r ed istrict­
Ing a coun ty is required to create new districts which will have as nearly as 
practicable an equal population. In view ot the fact that the. board derives 
its powe r to redistrict the county trom this .s tatute, it is my opinion that it 
may 110t legally ch ange the cotnmissioner districts by adding additional 
territory to those distric ts which already contain n-n- excessive population. 

While und oub ted ly the decision of the board as to the practicability of 
divid ing the county along certain lines would be conclusive if It made a 
bona fide e ffort to create dis tricts having equal popula tion, it 13 my opin ian. 
that allY redistricting which did not amount to a bona fide attempt to fo llow 
this requirement of the statute would be void. 

OHARLES E. P HILLI PS, 
February 9, 1925. Assis tant Attorney Ge neral. 

6ti 
COUNTIES-Commi&sioners-Salaries-Chapter 143, Laws 1925, not retro­

active. 

W. Geo. Hammett, County Attorney. 
You call attention to chapter 143, Law s 1925, a nd inquire whether the 

members of the board of county commissioners a r e en titl ed to draw salary 
from J a nuary 1, 1925, upon the basis ot the salary spec ified therein. 

This Inquiry Is a nswered in the nega tive. This chapter was a pproved 
April 7th, and took effect upon said a.pproval. There is no language th~rein 
wh ich would indicate any legislative intent that 1t should be r etroactive in 
effec t. He nce, th e members of the board are enti tled to draw the sala ry 
s pecified tbereln emoly from and after April 7th. Th e compensaUon ot the 
board from J anuary 1st to '3 uch date should be upon th e bas is or the old 
salary. 

July 1, 1925. 

66 

CHARLES E. PHILLIPS, 
ASs istant Attorney General. 

COUNTIES-Comm issioners' Salaries-Chapter 361, Laws 1921. 
Cou nty Attorney. 

l.aws 1902 1, chU I}ter 361 r eads as tallows : 
"The 3alul'Y, compensation or a llowances of county officel's, Includ­

ing judges of l}robale, th eir de puties a'lld assls tant~ as now or he reaHer 
provided by law, shall not be reduced or diminished 'by reason of r educ­
tion in the assessed valuation of ,property 'In a ny county due to the omis-
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3ion ot motor vehicles form the tax rolls thereot, under any law or laws 
enacted or hereafter enacted pursua'tl,t to the provisions of article 16 of 
the constitution of the state of Minnesota, " 
This statute faHs to prescribe a m ethod to be employed in determining 

whether the assessed. valuation of a county bas been lowered because motor 
vehicles have been taken from the lax rolls-, to sucb an extent as to result 
in a reduction in the salaries of county officials. The county auditor lacks 
power to adopt a method; this power i3 a leg.islaUve ODe and can only be 
exercf.Sled by the law making ·body. The courts are without power to supply 
the omission. Due to this omission, the '8tatute is so l'odeflnlte as to be 
unenforcible, and as a consequence is void. Gustarson. vs. Rhinow, 144 
Minn. 415. 

In our opinion chapter 361 should be Ignored and the commissioners paid 
compensation on the 'basis at the pre3ent assessed valuat'ion ot the county. 

CLIFFORD L. HILTON, 
September 30, 1926. Attorney General. 

81 
COU NT I ES--Comm issioners-V acancy-Rig ht of Vice Chairman of Vi l lage 

Counc il t o act on Board of Appoi nt m ent. 

\Vrn. O. McNelly, County Attorney. 
You state that! the mayor of a village has resigned to become a candi­

date for appointment to fill a vacancy in the office of county commissioner. 
You inquire whether the vice chairman at the village (',ouncll is entitled 
to vote as a mem'ber 'of the appointing board, or whether the omce of 
mayor must be first filled In order to give such village a vote. 

r have found no statute providing for a vice chairman to act in the 
absence of a mayor. It t'he village is organized under some special law 
which provides tor the appointment ot a vice chairman to ac t in the place 
of the mayor, his power to act in any particular premises will depend 
largely upon the wording of such law. 

I may say as a general proposition that someone appointed by the 
council to act In the absence of the mayor would have no right to vote. 

July 10, 1925. 

88 
COU NTIES-Coroner-Remova l of. 

Wm. M. Wood, County Attorney. 

CHA RLES E. PHILLIPS, 
Assistant Attorney General. 

You state that your coroner has left the city for several weeks, and 
that he did not appoint a deputy coroner. 

You inquire whether, In event a murder occurr,ed in your county during 
his absence, the county board could declare a vacancy in the office and 
a'PPolnt a coroner. 
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No. It Is apparent from your statement ot (acls that the coroner has 
not removed from the district, and hence no vacancy resulted from his 
leaving the coun ty temporarily. The only other possible ground for declar­
ing the a[fiee vacant would be non-feasance in office. While the county 
board bas power to fill a vacancy in the office of coroner, it bas no authority 
to decla~.'e a vacancy for nOll-feasance in office. Such proceeding must ,be 
had before the governor, under section 6954, G. S. 1923. 

CHARLES E . PHILLIPS. 

November 12, ]925. Assistant Attorney General. 

69 
COU NTI ES-County Physician- Appointment-Term of Office, Compensa. 

tlo n. 
S. C. Murphy. County Attorney. 

You say that under appointment ot the county board a certain physician 
held the oftice of county physician during 1925 at an annual salary ot 
$400.00; that at the meeting of the board in January. 1926, no action was 
taken on the appOintment of a countYI physician tor 1926; that at the Feb­
ruary meeting the same :phYSician who held the office in 1925 was appointed 
fOI' the remainder of the year 1926. 

You ask wh ether or not the incumbent is entitled to his salary for th e 
month at January, 1926. 

The answer tq this question depends on the terms at the agreement 
between the county board and the pflysician with reference to his employ­
ment, and also, perhal)S, upon the subsequent conduct of the parties. 'rhe 
position at county physician is not an office having a regular term fixed 'by 
law. Neither does the statute provide that the incumbent, when appOinted, 
shall hold oWce until his successor is appointed and qualified. Hence there 
is no such thing as holding over by the county physician after the expiration 
of lhe term tor which he was appointed. 

Under the statute ·providing for the appointment ot the county phYSician, 
G. S. 1923, section 3174, he is appointed by the board, holds oftice during 
the 'pleasure of lhe board, and receives such compensation as the board may 
from time to time determine. Under this statute the board really has no 
authority to fix any definite term ot office or to guarantee a ny speCific salary 
for such term, 'because if they did so they would be attempting to contract 
away their s tatutory power to remove the incumbent at their pleasure and 
to determine his compensation from time to time. U the board does 
enter into an agreement to employ a county physiCian tor a tlxed term at 
a specified salary, it is subject to recall or moditlcation at any time. because 
the law plainly contemplates that the board shall retain Cult control over the 
position, and t'he law is impliedly a part at the contract of employment. 

J ensen vs. Ind . Con. Sch. Dist. No. 85, 169 Minn. 233. 
Hence if the board appointed the county physician tal' a definite term at 

a specified salary, it would mean nothing more than that the appointee 
would have a right to serve for the specified term unless sooner removed, 
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and to receive the specified salary unless changed by the board. Of course 
the ·board could not make a retroactive change In the terms of employment. 
As far as :past services are concerned, the terms ot employment in ettect 
when the services were performed are always binding, since to that extent 
the contract of employment bas been executed. 

From the foregoing it is clear that it the appointment of the county 
physician was tor a fixed term, it would automatically terminate at the end 
of such term. In your case, however, the situation Is complicated Iby the 
tact that after an interval of one month following the expiration of the 
previous term, the old incumbent was reapPointed. It the Incumbent con­
tinued, to ,per,form the duties ot county physician during the month ot Janu· 
ary, 1926. with th~acQuiescence ot the county board, a situation might arise 
where there would be an Im.pUed agreement on the part ot the county to 
pay at least reasonable compensation tor the servIces so pertormed. 

March 26, 1926. 

10 

CHESTER S. WILSON, 

Assistant Attorney General. 

COUNTIES-Farm Bureau Association-What Business Can be Done by. 
County Farm Bureau ASSOCiation. 

You ask-"I. Is there anything that prevents a farm bureau associa· 
tion ·trom Ibuylng alfalfa seed and selling it to members and non-members 
and later returning to the purchasers any money which might Ihave been 
saved? 

"2. May the farm bureau association buy oils or petroleum products 
and sell them to members and others and. it any money Is made or saved, 
may any pal't ot savJng be returned ? 

"3. May there ,be any other products handled such as ten~e posts, salt, 
etc., and, dealt with In a like manner?" 

Your county tarm bureau aSSOCiation no doubt was organized under 
chapter 519-, Laws ot 1913, now section 6246, G. S. 1923. This statute 
provides: 

"Corporations to be known as county tarm bureaus may be organ­
ized to develop and foster the agricultural, social and commercial inter­
ests at the citizens of the county .tn which they are organized by the 
creation and development of cordial and friendly relations between the 
residents at the ur,ban and rural districts thereof, ·by encouraging and 
aiding the organizations of social and business clubs within the various 
vlllages, towns and school districts of the county, by co·operatlng with 
-the department of agriculture of the United States and the colleges of 
agriculture in the state of Minnesota in carrying out the plans and .pur· 
poses of said department, and said colleges in improving the social and 
bUSiness interests at persons engaged in agrIculture and by such other 
means and methods as may be deemed advisable." 
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The above provision of the statute when analyzed seems to permit and 
authorize tarm bureaus to do the following: (1) Develop and foster the 
agricultural, socIal and commercial interests of the citizens of the county, 
etc.; (2) By encouraging and aiding the organization of social and business 
clu'bs, etc.; (3) 'By co-operating with the department of agriculture at the 
United States, etc., in improving the social and business interests of persons 
engaged In agriculture, etc. 

We do not believe that it can be seriously contended that the rIght to 
engage in any ot the business activities enumerated in your letter can be 
based on either subdivision NO.2 or No.3 above stated, but such rIght, it 
it exists, would 'have to come under subdivision No.1 supra . 

The usual definition of the word "develop" is to unfold more completely, 
to develop, the possib1l1ties or power of, to make active, to pe.rfect, advance, 
further, to make, to increase, to promote the growth of. The word "·fos ter" 
is defined as : to cherish, to nurse, to promote the growth of, to encourage, 
to sustain and ~romote. 

If the legislature used the words "develop" and "foster" as above 
defined, it does not make county farm bureau associations business corpora­
tions, in the sense that they are thus authorized and empowered to engage 
in commercial activities in any of the lines indicated in your letter. 

However as to your first inquiry, there Is no dou'bt but what very valu­
able service can be rendered in attending to the purchase and sale of alfalfa 
seed and ,for which service the association could, of course, make a charge. 
For example, 1t the farm bureau association, through its manager, generally 
known as the county agent, knows of alfalfa seed being ·for sale on the one 
hand. and has a list of farmers desiring to ·purchase such seed, on the other 
hand, and getting these parties together and making it possible for the one 
to sell, as well as for the other to buy, the association Is not engaged in the 
seed business, ·but clearly can make a charge tor its service, and I do not 
believe that it would conflict with any law on the subject. 

The same would be true, not only at aUalta seed, but also at any other 
commodity, which the farmers may buy in large Q.uantities, such as oils, 
petroleum, ·fence posts, salt, and other products. 

Funds received tor its service in this matter or any other sim.ilar matter 
can be pro-rated 'back to the members or to the patrons, as the association 
may tram time to time determine; however in determining such refund, It 
might ·be well to retain sufficient money in the treasury to cover the expense 
directly involved therein. although I do not feel that this would be absolutely 
necessary since all such activlties would have a tendency to foster and 
develop agricultural, social and commerotal interests of the citizens in the 
county .. and to the extent indicated your several inquiries are answered in 
the atfirmative. 

However, it should be expressly understood that the law does not, In 
our opinion, permit county farm bureau associations to be engaged in what 
is generally known as 'business activitIes, except and to the extent out­
lined herein. 

June 10, 1925. 
VICTOR E . ANDERSON, 

Assistant Attorney General. 
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11 
COU NTIES-Financial Statement-Publication of. 

E. W. Swen,son, County Attorney. 
You refer to the pamphlet entitled "Laws and Regulations tor PubU· 

cation ot Legal Advertising in Newspapers, with Approved Forms" prepared 
by the state printer and approved by the attorney general, and then inquire 
as to what extent it is necessary that these forms be rollowed in drawing 
up the county financial statement. 

Section 667, G. S. 1923, provides tor the publication ot the financial state-
ment of the county and provides that it shall 

"contain a full and correct description of each item, from whom and on 
what account received, to whom paid, and on what account expended, 
together with an accurate statement of the finances of the county at the 
end of the fiscal year, including all debts and UabiliUes, and. the asse"!s 
to discharge the same." 
Section 7. chapter 484. Laws 1921, provided that wIthin a year after . 

the passage thereof the s tate expert printer should prepare and issue a 
pamphlet containing a description and facsimile copy, and style of compos!· 
tion, as near as can Ibe. of all notices required by law to be published by 
public officials in a newspaper in this state, for dIstribution. It further 
provides that such forms, when approved by the attorney general, and so 
issued, shall Ibecome a guide for public officials in the publication ot otn· 
cial notices In newspapers. 

The statutory requirements of section 667 should be substantially com­
pUed with. It was competent tor the legislature to prescribe what should be 
published, and it 'has done s o by use ot the above quoted language. It fol­
lows that there should be a substantial compliance therewith. 

Realizing the difficulty that some county auditors and boards ot county 
commissioners might meet in attempting to prepare torms of their own, 
and pro'bably to the end that a uniform system of statements might be estab­
lished, the legIslature :by the 1921 act authorized the state printer, wUh the 
approval ot the attorney general, to prescribe form s as a guide to county 
oftlclals in preparing the financial statement. These torms should also be 
substantially ·followed. 

You inquire specIfically in reference to the necessity of gIvIng the 
numbers ot warrants through which moneys were disbursed. The statute 
above referred to does not require such numbers to be given, but the forms 
prepared by the s tate printer and approved by the attorney general 
give such numbers. It occurs to me tha t the ·better practice Is to gIve the 
numbers in the financial statement. While such number perhaps means but 
little to the general publlc, in perusing the statement, it does enable anyone 
to check the par ticular expenditure without difficulty. if he so wIshes. How­
ever, the failure to give warrant numbers would not impair the validity of 
the statement . 

You enclose the printed statement ot your county and ask for the 
approval or the same by this office. There Is no provIsion or law tor 
approval by tile attorney general. This department cannot. without checking 
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the same in! great detail, attempt to pass upon the statement. In glancing 
over it hastlly. I notice that the requirement ot the -s tatute that the state­
ment contain a full and correct description of each item bas not been com­
pUed with in many instances. For instance under the beading "Coroner's 
Fees and Expenses" there Is shown two items, ODe ot $26.80 to Dr. A. and 
ODe ot $56.So. to Dr. B. There is nothing to indicate the nature ot these 
e:x;pensBs. The samB Is true of the expenses of the .child Welfare Board. 
There Is nothing to' indicate whether those expenses are for traveling 
expenses, stationery, postage, or any other authorized expense. What has 
been said in reference to these two sub-heads Is equally true ot a great many 
other ones. In other words. the statement taUs to give a tull and correct 
description at the various items as provided by statute. 

You also inquire whether the various amounts paid to one .firm or person 
may be combined and shown as a total amount. This cannot ·be answered 
without some reterence to the particular items which go to make up the sum 
total. There is no objection to combining items ot the same nature In a 
single statement. as tor instance where a particular person furnishes fuel 
to the ,courthouse at various Umes. Thus it occurs to me that the statute 
would be eomplied with it "A" furnished two tons In December. two tons 
in January, and two tons in February, :by the giving ot a. single statement 
of the total amount ae six tons of tuel. 

You further inquire in reterence to the practice ot the county tboard ot 
approving the statement at the February meeting. 

Section 667, G. S . 1923, provides that the board shall annually on 'the 
first Tuesday after the first Monday in January make such statement. This 
is a direction of law and should be complied with, although directory only. 
It the board tails to .follow this direction at the law, it may ot course make 
and publish ~he statement later. but the law should be complied with unless 
good and sutficient reasons exist to the contrary. 

CHARLES E. PHILLIPS, 

January 26, 192-6. Assistant Attorney General. 

12 
COUNTIE8-JMay not pay expense of furnishing taXI list to banks In aid of 

collection. 

George A. Barnes, County Attorney. 
You state that the county board has ·been requested by some or the 

banks ot the county to purchase certain books and records for the listing 
of real and' personal taxes due In the dltrerent communities, the 'books to 
be delivered to and used rby the banks to enable local taxpayers to pay their 
taxes through the bank. 

You inquire as to whether the county may purchase books and records 
for this purpose. 

No. There 1s no authority in law ·tor the payment of taxes through 
the ,medium of banks. Such banks act solely as the agent of the tax:payer. 
All taxes must be paid to the treasurer, either at his office or at some place 
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In the county which he visits tor the purpose of collecting taxes as provided 
In section 2066. G. S . 19-13. There being no authority In the law for the. pay­
ment of taxes to the banks, and the treasurer being without authority to 
designate banks as hIs agent, I am of the opinion that the county may nol 
pay the expense of preparing tax lists to be used by the bank and the tax­
payer can ascertain the amount of taxes due. 

I am fully aware of the general pra'Ctlce existing throughout the state 
of taxpayers payIng their taxes through the medium of the. Ibanks and the 
great convenience to the taxpayers resulting from such practice. However. 
this -practice does not atreet the principles of law applicable. 

CHARLES E. PHILLIPS, 
November 14, 1925. Assistant Attorney General. 

13 
COUNTIES-Mothers' Pensions-Citizenship-Chapter 435, Laws 1921. 

Charles Johnson, County Attorney. 
You reter to su'bdlvlsion "F" ot section 1 in chapter 435. Laws 1921, 

which reads as follows : 
"Whether the mother is a citizen ot the United States,. or whether 

she or her husband has made declaration of intention to become a 
citizen, and has resided two years In the state and one year In the 
county." 
Among other requirements the court must find in the affirmative as to 

this subdivision before allowing a mother's pension, and you submit the 
following query: 

"Does the provision 'has resided two yea rs in the state and one year 
in the 'County' apply to a mother who Is a citizen the same as it does 
to one who bas made declaration to become one 1" 
I am of the opinion that the requirement as to resIdence in the state 

and county applIes to a mother who Is a citizen as well as to one who has 
made declaration of intention to become such citlzen and your question Is 
therefore answered in the attlrmative. 

February 10. 1925. 

1. 
WILlJIAM H . GURNEE, 
Assistant Attorney General. 

COUNTIES-Newspaper-Offlcial Paper-Consolidation with another legal 
newspaper. 

Jos. L. Hilgers, County Attorney. 

It appears that the county board at its regular meeting In January, 19'26, 
duly designated the Tribune as the otflclal newspaper ot the county, pur­
suant to section 662, G. S. 192·3. Recently the Tribune and the Argus, 
another newspaper of the county. were consolidated under one name and 
ownership. and the consolidated paper henceforth will be published as the 
ArgUErTrlbune. 
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You inquire if the Argus-Tribune Is and will continue to be the official 
newspaper of the county, or If the board has present authority to designate 
another ne.wspaper as such. 

Assuming that both of the consolidated papers were legal newspapers 
of the county. we agree with you that the Argus-Tribune is and wlll continue 
to bc the official newspaper of the county for the remainder of the year, 
and that the board bas no authority to designate another newspaper as such. 
This under the provisions of se~tion 662, G. S. 1923, referred to by you, 

ALBERT F . PRATT, 

April 5, 1926. Assistant Attorney General. 

15 
COUNTIES-Officia l Bonds-Fees f or record ing. 

Albert Johnson, County Attorne.y. 

Referring to section 979. G. S. 1923, you Inquire If the counly should pay 
the tees tor filing or recording town treasurers', village treasurers', or school 
dis trict treasurers' bonds. 

The answer is in the affirmative as to official bonds required by law 
to be flIed or recorded with the register ot deeds or clerk of the dis trict court. 

In connection with the legal history ot section 979, G. S. 1923, see 
section 1, chapter 181, Laws 1889; section 873, G. S. 1894; section 606, 
R. L. 1905, and report of the Statute Revision Commission, 'P. 8. 'fhis 
opinion reverses opinions No. 575, 1910 report and No. 596, 1916 report. 

ALBERT F . PRATT, 
January 2, 1925. Assistant Attorney General. 

16 
COU NTI ES-Payment of notari al commission f ee by. 

R. A. MacDonald, Assistant County Attorney. 
You inquire whether the county board has the right to pay the costs 

of obtaining a notarial commission for one of the employes in the county 
surveyor's office who verifies all claims coming through the department. 

No. A notary public is a state orticer and Is independent of all state 
and municipal departments. The county has no power to create such an 
office nor to pay the costs of obtaining, a notarial commission for the can· 
venience of the county, any department thereof. or for private individuals 
having dealings with the county. 

You furth er inquire whether. if the county may not pay the cost of 
obtaining such notarial commission. Jllay such employe charge [or his 
services and the counly pay the same itt connection with veritlcation of 
claims. 

Your leller rails 10 disc lose the characte r or nature of lhese claims. 
I take it. however, that you have reference to claims of individuals or cor­
porations against the county. If such Is the case, the county may not pay 
the notarial charges for verifying such claims. The law imposes the duty 
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upon claimants against the county to present verified claims, and the burden' 
o! ,preparing and verifying such claims res ts up.on the indivIdual who has 
the same. 

CHARLES E. PHILLlP!'l. 
March 29, 1926. Ass istant Attorney General. 

11 
COUNTIES-Poor-Insurance on the livea of-Whether any may be carried 

by the county. 

Morris J. Owen, County Attorney. 
You state that an inmate of your county poor ·farm has a :policy of 

insurance on his life which he has carried for some time but which Is 
of the class which has no substantial surrender value; the county board Is 
of the impression that it would be advantageous to the county to carry the 
insurance at the expense of the county; and you inquire 11 the law authorizes 
sucb an expenditure on the ,part of the county. 

Your attention is invited to the provisions of chapter 241, Laws 1923. sec­
tion 669. G. S. 1923. This statute would seem to be broad enough to 'cover the 
situation It the county board. in the exercise of its oUicia! judgment and 
discretion. determines that it Is to the financial advantage of the county to 
carry the inSUrance. 

Many Questions of fact wiU of course be for consideration by the board 
in connection with such determination-the character and class ot the 
pollcy, whethe.r the county may lawfully be made the beneficiary. cost ot 
carrying, expectancy of life of the insured. financial standing of the insurer, 
possi-ble future UabiUty on the county for assessments or contributions other 
than fixed premiums, if an assessment or mutual company, and so on. 

On principle the situation Is somewhat analagous to the acceptance 'by 
the county from such inmate of any other personal property already partially 
paid for, balance payable in instalments. 

So the Question Is largely one of fact to .be resolved by the county board. 
No consideration bas been given as to whether or not the county has an 

insurable interest in the lives of the inmates of its poor farm . 
See chapler 60, Laws 1925, for claims against estates of 'poor persons-. 
It Is not against 'Public policy for a pauper voluntarily to indeninlty the 

public authorities against expenses on his behalf. and such pauper may bind 
himselt by special contract so to do. 

O'Donnell vs. Smith, 1421 Mass. 505, 8 N. E. 350; Ohurch vs. Fanning, 
44 Hun. (N. Y.) 302; Lyndon vs . Belden, 14 Vt. 423; Dakota vs. Winneconne, 
55 Wis. 522; Chester rCa. vs. Melany. 64' Pa. 144; TUrner vs. Hadden, 62 Bab. 
480; 30 CYC. ~. 1139. 

The county. of course. may not enter into a bargain with the inmate 
for support for life in consideration ot the assignment of the insurance. 

See chapter 321, Laws 1915. tor contracts for care and support of aged 
and indigent. not poor persons. This may be in 1923 G. S. somewhere. 

ALBERT F. PRATT. 
March 23. 1926. Assistant Attorney General. 



84 BIENNIAL REPORT 

78 
COUNTIES-Poor-Moneys and credit, to be Included In taxable value of 

property. 
James E . Montague, County Attorney. 

¥ou inquire whether In arriving at the "taxa1ble value DC property" In a 
town or vlllage under section 3195, G. S . 1923, moneys and credits sbould ,be 

\ included. 
Yes. See Hicken VB. Board or Education. 153 Minn. 120. 

CHARLES E. PHILLIPS, 
November 16, 1925. Assistant Attorney General. 

71 
COUNITIES-Poo r"':""N otice to relatives-Section 3157, G. S. 1923. 
Theodar S. Slen, County Attorney. 

Vou inquire whether this offlce bas any torms to be used by the county 
board in directing the relaUve5I of a poor person to furnish support under 
section 3157, G, S. 1923. We have no such forms, and the '3tatute does not 
require any part:icular form to be used. I would suggest that it would be 
well for the county board to pasS! a resolution directing the chairman or clerk 
to give such noUce in the name of the board. It might ·be well to have the 
notice 'Served personally, it pOSSible, and I think that sub3tantially the fol· 
lowing form would be sufficient: 

80 

"To ... . ... .. ...................... . .... : 
You are hereby noUfied that ....... . ............ . ... . . Is a poor 

person unable to support himself and that under the provisions ot 
section 3157, G. S. 1923, you, as ................. .. ..... ... (state 
r elationship-as sister, brother, etc.) of said poor person, are Uable 
to furnlSth such support. 

You are, theretore, directed to forthwith furnish .such support 
to ......... . .. . .... . .. . . . .. . , and Jt you faU to do so, the county 
will bring acUon against you. 

April 2, 1925. 

(Signed) .. ..... ......•........ . '" 

.. ............. .. .......... 

Board ot County Commissioners." 

WILLIAM H. GURNEE, 
Ass'istant Attorney General. 

COUN.TIES-Poor relief-Section 3171, G. S. 1923. 
Director at Children'S Bureau. 

You ask for a construction ot the above statute, and make the following 
inquirieS!: ' 

"1. I3 $200.00 the absolute maximum of county rellet (not Including 
mother's allowance) which a -board at county commissioners may grant 
to anyone person or anyone member of a famUy in one calendar year? 
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"2. Is this $200.00 merely the limit which one member ot a board 
may grant to a single case with unanimous consent ot the board? 

"3. ,Can the board as a body grant more?" 

You will note that this section or th e statute relates enti rely to tem· 
porary relief. In my opinion , relief to the extent ot $200.00 may be g ranted 
to 3:0,Y one person by resolu tion unanimously adopted by the county board. 
The statute does not seem to contemplate that a larger amount shall be 
allowed und er any circumstances to anyone individual. I see no reason why. , 
in the dtscretion of the county board, the maximum relle! might not be 
gra'D,Led to several indivldua13, even though they were members or the same 
family. 

May 1, 1925. 

8. 

W ILLiAM H. GURNEE, 

Assistant Attorney General. 

COUNTIES-Poor persons-Settlement of-Not acquired In another county 
while re ce iving reli ef from county of former residence. 

County Attorney, Wadena County. 
1t is assumed that your county has the town system of caring for the 

poor. 
1t appears that a certain municipality of your county has been contrlbut· 

Ing to the relief of a poor perSall , a resident thereof at the time the reliet 
was originally granted, for some years. During the las t three years or more 
such poor peNion bas actually resided in another county, arnou'nJt, of the 
relief being forwarded at stated periods to the persall who is caring tor such 
poor perSall in s uch other county. 

You inquire it the original settlement for poor relle t will continue 80 
long as the relief Is furn ished by such municipality, irr&rpective at place 
ot actual res idence. 

82 

Section 3161, G. S. 1923, seems to answer your Inquiry in the afrirmative. 
"Each month during whIch he (the poor person) has received rellet 

from the poor tund of any county or m unicipality, shall be excluded in 
determining the time at resid6'llce hereunder." 
The reasons tor the statute are obviouS!. 
See also the late case reported in 207 N. W. 323: 

AL BERT F. PRAT T, 
May 10, 1926. Assistant Attorney General. 

COUNTIES-Register of Deeds-Clerk hire f or recopying records. 

D. M, Cameron, County Attorney. 
You call attention to chapter 97, Laws 1917, and inquire whether there 

is all,ythlng in said chapter which will bar the county board tram allowing 
extra clerk hire to the Reg is ter at DeedSi under section 15, chapter 91, Laws 
1925, in the event the board contracts with register at deeds to recopy e uch 
records. 
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You are advised that in my opinion the county board may under cha.pter 
91 allow extra clerk hire to the register of deeds in the event aoy contract 
is made with the register or deeds to recopy any substantial portion ot the 
records, If In the ir judgm,ent weh extra work ju.sUftes such clerk hire. 

CHARLES E. PHILLIPS, 
June 27. 1925. Assistant Attorney General. 

83 
COUNTIES-Register of Deeds-Fees.. 

You call attention to chapter 351, Laws 1921, and inquire whether a 
regisler of deeds In a county under such statute is entitled to retai'n, feag. 
tor recording chattel mortgages, call1ng attention to section 3, chapter 143. 
Laws 1913. 

Your inquiry is answered in the negative. 
CHARLES E. PHILLIPS, 

September 22, 1926. Assistant Attorney General. 

84 
COUNTIES-Register of Deeds-Photographic method of recording Instru­

ments-Legal to use. 
Harry H. Peterson, County Attorney. 

You inquire whether it jfJ legal tor the register at deeds to use the 
photographic method ot copying and recording instruments required by law 
to be recorded in his office. 

Section 884, G. S. 1923, reads in part as follows : 
"He (regis ter ot deeds) shall keep suitable books, and record at 

large, word tor word, all instruments left with him tor record." 
The statute does not "prescribe the method to be used in etrecting the 

record, and its conditions are compiled with when the Instrument is recorded, 
(1) in a suitable book, (2) at large, word tor word. 

The register of deeds Is a s tatutory officer, clothed with a. general dis­
cretion as to the manner in which he shall discharge the duties imposed 
upon him by law. In the absence at a legislative direction as to the method 
to be used, it would seem to tollow that he may adopt any method dictated 
by a sound, intelligent discretion, so long as such method results in the 
instrument being recorded in a suitable book, at large, word for word. 

Under the photographic process, it is not practicable to photograph the 
instrument upon a ·page ot a bound book, but each instrument must be repro­
duced upon a loose sheet at specially prepared .paper. These sheets are 
preserved separately until a sufficient number are. accumulated to make a 
book and then bound. You advise that the quality at the paper is such that 
it is capable ot being .bound into a book as permanent, it not more so than 
the ordinary record book now in use. Assuming these tacts, I am ot the 
opinion that the statutory requirement that the instruments be recorded In a 
"suitable book" is met. It is equally clear that a true, eligible photographic 
reproduction of the entire instrument satisfies the legislative direction that 
it shall be "recorded at large, word for word." 
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Is there anything in the practical application of the method to the work 
ot the office that renders its adoption an abuse of discretion? Assuming 
that It is iPracticable to make clear, elIgible photographs of the ins truments 
to -be recorded, which photographs have the quality of permanency which 
will withstand the etrects of time, questions of fact upon which this office 
does not pass, the only other question that suggests itself is whether the 
method lends itself to a reasonably prompt recording of the instrument. 
The instrument is not recorded unti l the photographic sheet is bound in the 
permanent volume. The s tatu te requires "deeds, mor tgages and other instru­
ments" to be recorded in separate books. It follows that each clnss of 
ins truments must be presen ted for record wi th such frequency as to permit 
a volume thereof to be bound without unreasonable delay and within thirty 
days. See section 894 , G. S . 1923. 

The record of all Inst ruments mus t be completed within thir ty days 
under this s tatu te. Notwithstanding sufficient photographic sheets might 
be accumula ted to make a book wi thin such period, yet it migh t be an a buse 
of discretion to adopt the method if it would result in an un reasonabl e delay 
In completing the record as compared with the old system~. 

You s tate tha t in your county deeds and mortgages are received In such 
numbers as to make a book within three or four days at the longes t. If 

such is the fact, it is the opinion of this offi ce that the photographic sys tem 
may be used for recording such instruments , a lthough it might be an abuse 
of discretion to use the system for recording other classes of instruments 
where delay would result in making up a book. 

December 30, 1925. 

85 

CHARLES E . PHILLIPS, 

Assistant Attorney General. 

COU NTIES-Regist er of Deeds-Photostat ic m achi ne-Purchase of. 

Harry H . Peterson, County Attorney. 
You inquire a s to whether the county board could legally purchase a 

photostatic machine for the use of the register of deeds. 

Your attention is ca lled to s~ction 664, G. S. 1923, w'hich authorizes the 
board to provide an office a t the county seat for the register of deeds, "wi th 
suitable furniture therefor ," and fuel for heating same, also safes and vaults 
for the security and preservation of bool{s and papers belonging thereto. 

It will be seen from the above quoted statute that general author ity is 
ves ted in the board to provide wha tever equipmen t is reasonably necessary 
and proper in their judgment to enable the register of deeds to properly 
perform the functions and duties of his office. In my opinion, the board 
may legally provide the machine in ques tion if they deem It reasonably 
necessary for the proper pe rformance of the duties ot his officc. 

July 6, 1925. 

CHARLES E. PHILLIPS, 

Assis tant Attorney General. 



88 BIENNIAL REPOR1' 

88 
COUNTIES-Register of Deeds-Recording acknowledgment of instruments 

by officers of corporation. 

County Attorney. 

You state that an instrument conveying or aft'ecting the title of land is 
executed in the name of the corporation grantor by its president and its 
secretary (or cashier), corporate seal affixed, but that the acknowledgment 
on behalf ot the corporation Is by the presldentol' secretary (or cashier) only. 

Referring to sections 6970. 6971, G. S. 1923. you inquire it such an 
acknowledgment is in conformity therewith. 

Interesting discussions of the purposes and et'l'ect. in Jaw, ot certificates 
of acknowledgments, will be .found in Bennett vs. Knowles, 66 Minn. 4; 
Cone VS. Ntmocks, 78 Minn. 249; Larson VS. Elsner, 93 Minn. 303; Park vs. 
Hudson. 154 ~linn. 471, 477; and Brown vs. Reinke, 199 N. W . 235. 

It has been held that an acknowledgment is not essential to the validity 
of a deed, mortgage, or contract to convey land. See Dunnell Dig., sec lion 
66. and cases cited. 

In Cone vs. Nimocks. supra, it is, held that the statutory form s of 
ac ),nowledgment are permiss ive amI not mandatoi·y. "Any form of aclOlow­
le<igment which would have been good previously (to the passage of Laws 
1883. chapter 99) is sUlI sutricient." 

Whatever may be the effect. In law, of a defective acknowledgment. on 
the rights of interested parties. al1 that you are interested in officlally is 
whether or not an Instrument presented to you for filing or record Is enti tled 
to 'be filed or recorded. 

In that connection you are advised that an instrument executed by a 
corporation as Indicated 'by your inquiry. with a certificate of acknowledg­
ment by one officer thereof, in the form subs tantially as authorized by 
sub. 3 of section 6970. G. S. 1923. if otherwise entitled to be fli ed or r ecorded 
in your office. is entitled to be fil ed or recorded, as the case may be. And 
this although the by-laws "state that the ins trument must be execu ted by 
two officers," 

September 15. 1925. 

81 

ALBERT F . PRATT, 

Assistant Attorney Genera l. 

COUNTIES-Register of Deeds-Record ing assignment of i nterest under 
deed of trust without payment of current taxes. 

A. D. Bornemann. County Attorney. 
Referring to sections 2211. 2,212, G. S. ]923, r equiring the payment of 

taxes before '.'a deed or other instrument covering land" may be I:ecorded, 
you inquire If an instrument whereby an insolvent corporate trustee und er 
deed of trust. by the state commissioner of banks, pursuant to order of 
court, purports to "convey. revise, and release" unto a successor corporate 
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trustee, certain real property situate in your county. may be recorded with· 
out the pay~ent of taxes and endor sement thereon ot such payment 6y the 
auditor and treasurer. 

You do not state what was the nature of the original "deed of trust," 
or bow it was treated when originally recorded, whether as a deed or as a 
mortgage. I take it that it was probably a deed of trust given to secure the 
payment of an issue ot bonds, and that It was trea ted as a morigage and 
mortgage registry tax paid thereon as such. It so this instrument reterred 
to amounts only to an assignment or partial ass ignment of a mortgage. It 
is made in trust nevertheless tor the equal pro raia benefit of all and every 
the persons • • • who are or may become owners of any right, title or 
inte l'est in the aforesaid proper ty under the terms and ;provisions ot said 
trust deed," and also mentions a bond held by the original trustee. 

It it is an ass ignment of what amou nts to a mortgage the payment of 
taxes under the statute aforesaid. is not required. Otherwise such payment 
is required. So the answer depends on what the original deed was. 

August 27, 1926. 

88 

ALBERT F . PRATT, 
Ass istant' Attorney General. 

COUNTIES-Register of Deeds-Liens upon m otor vehicles. 

County Attorney, Brown County. 
As to chapter 352, Laws )925, pertaining to liens upon motor vehicles, 

I have to advise that the statute does not require that the lien slatement 
shall be recorded at length by the regis ter. All that is required Is that the 
s tatement shall be filed ill the office of the register and proper ly indexed 
so that it can be found when necess ity for its examination arises. 

JAMES E. MARKHAM, 
·November 27, 1925. Deputy Attorney General. 

89 
COUNTIES-Register of Deeds-Recording release of consent-Taxes must 

be paid. 

A. W. Skog. 
It appears that there is on record a contract for deed in usual form upon 

'''''hich the mortgage registration tax has been paid and that the vendor 
and vendee have tendered for record "an agreement releasing or annulling" 
the said contract, which they claim is entitled to record without the certifi· 
cation as to payment of taxes and assessments as required by section 2192, 
G. S. )913, and chapter 295, Laws 1921, respectively. It appears from your 
letter that the instrument Is not a quit claim deed, but otherwise Jt is not 
vel'Y definitely descrIbed. Presumably It is a contract in the form at a 
mutual agreement that the contract is cancelled and annulled. 

You inquire it taxes must be paId before recording. 
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'£he question is whether or not the instrument is "a deed or other iDstru· 
menl conveying land," under section 2192. or a "coDyeyance" under chapter 
295. Laws 1921, the latter applying only to special assessments in proceed· 
jogs under ch a.pter 35, Laws ]915. As that nct applies only to villages and 
boroughs and to dUes of less than 10,000 it pro'bably has no application here 
and will not be considered. 

The law now comprised In section 2192, G. S. 1913, so far as here perti­
nent, first appeared as section 106, chapter 11, G. S. 1878. wbich required 
payment of taxes 'before "any deeds, plats ot any townsite, or instrument 
affecting the same, or any other conveyance ot real estate" was enti tled to 
record. By amendment in chapter 263. Laws 1887. Ramsey and Hennepin 
counties were taken out trom under the act. In the tax code ot 1902. chapter 
2. section 70. Extra Session, Laws 1902, a certificate of taxes paid was required 
upon "any deed or other Instrument conveying any real property' or plat at 
any townsite 01' addition thereto," before being entitled to record. in all 
counties. 

This section slightly changed to read "deed or other Instrument can· 
veying land." became section 985, RevIsed Laws 1905, which Is now section 
2192. G. S. 1913. save for certain excepting amendments not here material. 

Formerly executory contracts were not "conveyances" within the record· 
ing acts and so not within the law requiring certificates ot taxes paid upon 
all "conveyances." 15 Minn. 59, 39 Minn, 420. 70 Minn. 467, State vs . Weld, 
(1896) 66 Minn. 219, 225. They now are " conveyances" within the recording 
act, section 681 3 G. S. 1913, having been stricken out ot the exceptions by 
chapter 37, Laws 1901, and not again included therein. 

Such contracts wherein the vendee is entitled to possess ion are "instru· 
ments conveying land" within the meaning ot secllon 2211, G. S. 1923. See 
opinion 126, 1918 Report, and cases there cited. 

ASSignments ot such contrac ts are within section 2211, G. S. 1923. See 
opinion 164, 1922 Report . 

Numerous cases hold that the vendee becomes the owner ot the equ!t: 
able tiUe, the vendor retaining the legal tiUe as security. 

Receivers' receipts were apparently considered by the legislature to be 
"instruments conveying land," as they were excepted by chapter 3"71, 
Laws 1913. 

Note in the Weld case, supra, page 221, that under the then law covering 
"conveyances," the auditor should determine whether or not the instrument 
is one "conveying real estate" or "affecting the same." If it is" taxes must 
be paid. -

This is significanl in view of "conveyance" being changed to "instru· 
ment conveying real estate" in the later acts, indicating that the word "can· 
veyance" and the phrase "instrument conveying land" are to be treated as 
substantially synonymous, in the act requiring payment at taxes belore 
recording. 

On page 22·2 ot the Weld case the court reters to the reasons calling 
for a broad construction of the act: "The object at the statute is to enlorce 
payment of taxes 'before the transfer at land or interests aft'ecting the same 
from one party to another can be recorded. Those who are protected by and 
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receive benefits from our governmental institutions should promptly pay 
their taxes, and this statutory method of forbidding registration of Instru· 
ments transferring lands or Interests affecting the same proves to rbe a very 
emclent meaDS ot collecting such taxes. We do DOt wish to be understood 
as applying this rule to mortgage liens or other mere liens upon property," 

Cases hold that the spouse must join in "releases" of contrac ts tor deed 
before they affect the interests of such spouse. 

Whatever the form of the release Is, it seems clear that before its 
execution and delivery. the' vendor holds the legal title and the vendee (be 
equitable title, and that afterwards the vendor holds the tee title. Within 
the broad construction given to the statute by the courts, the ins trument 
must therefore be one "conveying land" and so requiring payment of taxes 
before recording. 

In view of the language and purposes of the act and the construction 
heretofore placed thereon I think that your inquiry properly is answered in 
the affirmative. 

December 31, 1924. 

90 

ALBERT F . PRATT, 

Assistant Attorney General. 

COU N TI ES-Sheriff-Fees on sa le of rea l property on decr ee of speci fi c per­
formance of executory land contract . 

M. A. Brattland, Coun ty Attorney. 
You state: 

"The sheriff of our coun ty asks me to submit to your office an 
inquiry as to the proper amount of fees to be charged for a sale under 
proceedings for specifi C performance of a contract for deed. 

"The statute governing mortgage foreclosure sales does not seem 
to apply to sales other than mortgage foreclosures. Section 6993, par. 
17, G. S. 1923. 

"The form of the judgment en tered requires a sale as on execution 
and the ques tion is If fees as for execution sales are to be charged." 
It would seem that this is a question in which the 'Public, as such. is not 

concerned, and hence that the question is one properly to be determin ed 
between the parties themselves. being a matter of private controversy. 1 
take it that under the statute the sheriff retains such fees as he may get 
tor the services referred to, and that the public has no interest therein. 

Perhaps a few suggestions may Ibe pt:0per. The facts stated are some­
what limi ted, bu t I take it that in an action by the vendor against the vendee 
to enforce speCific performance of an executory contract for the sale and pur­
chase of land, the court made and entered its order and decree finding the 
amount due from the vendee. directing specific performance, and in default of 
performance, that the land covered by the contrac t be sold by the sheriff at 
public auction in the manner provided by law for sale of land upon execution. 
the sale to be fonowed by a report to the court thereon, for further proceed-
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Ings in the case; that a certified copy of the decree was to the sherIff 
"directed and delivered," and that pursuant thereto he advertised the sale 
and sold. 

Presumably the she riff claims h is principal fees under sec tion 6993 (5) 
G. S. 1923,. plus section 6993 (24), while the party in whose favor the decree 
was entered claims that the sheriff's princilJal tees in the premises are gov­
erned by section 6993 (17), plus section 6993 (24). 

It repeatedly has been held that the sheriff's fees for selling land on 
foreclosure of mortgage, tor all services required, are only $3.00, whether 
the foreclosure be by advertisement or on a decree of foreclosure enlered 
in proceedings for foreclosure by action. 

In this connection you might go into the history of the legislation now 
found in these subdlvisions, particularly sec tion 10 of chapter 70, G. S. 1866, 
section 11 of chapter 70, G. S. 1878, section 5550, G. S. 1894 and sec tion 2697, 
R. L . 1905. 

See aiso Thompson vs. Firs t Division, 26 Minn. 353, where a ree or only 
U .OO was allowed upon sale by the sheritr under decree of roreclosure, of 
personal proper ty sold ror $900,000. There the sherif! took the same posi­
tion a s your sheriff takes , to-wit. that the situation was more analogous to a 
sa le on execution than to any other IJrovlsion relating to fees. 'l'he court 
said that the services most resembled "se1l1ng land on decree of foreclosure 

• • three dollars." Please note the decision in this case. Also please 
note from your inves tIgation of the statutes above referred to that the sale 
of land on decree of foreclosure is now merged, along with sale on fore­
closure by advertisement, in section 6993 (17) . 

Please note also that In a foreclosure of real estate mortgage by action 
\. judgment is entered, and a sale ordered, and the sheriff is direc ted "to 
proceed to sell the same according to the provisions of law relating to the 
sale of real estate on execution, and to make report to the court." Section 
9636, G. S. 1923. You will note the almost identical character of the pro­
ceedings relating to the sale in the instant case and those under the statute 
in foreclosure by action. Further, in neither case is a personal judgment 
entered until after report and confirmation. 

Please note the wording of section 6993 (5): "collection on execution 
after levy • • • . " H ere there is no judgment on which a writ of execu­
tion may be issued; there Is no "levy." The sale Is not to satisfy a judg­
ment; it is a sale on decree, by order of court. 

The vendor, as repeatedly bas been held, hold s the legal titl e to the land 
as security for the payment of the balance of the purchase money ; the seller 
In e lTect is forec los ing his security and looking to the securing or a deficiency 
personal judgment thereafter, if the sale does not payout the purchase price. 
While the sale may be advertised and carried on as prescribed in case ot 
sale on execution, it is not a sale on execuUon; there was no writ; there 
was no collection on a writ of execution. It is quite Similar to a sale on 
decree on foreclosure of a mechanic's lien, but is on aU fours with a sale on 
foreclosure of a mortgage by action. 

In my bes t judgment the sheriff's fees for the sale are governed by sec­
tlon 6993 (17). He, of course, has some other fees coming under other 
subdivisions. 



, 

ATTORNEY GENERAL 93 

On the nature of the titles of the vendor and vendee respectively. in 
land sold on executory contract, please see Summers va. Midland Co., (June 
4. 1926) 2~9 N. W. 323 •• a .follows: 

I. 

"What is the status of the parties to such contract tor deed? The 
vendor holds the legal title merely as security for the payment of the 
.purchase price. He has a lien thereon tor his claim. • • • The rela­
tion Is substantially that of mortgagor and mortgagee. Keith VB. 

Albrecht. 89 Minn. 247. 94 N . W. 677. 99 Am. St. R ep. 566. 'The only 
difference is a more ertIclent remedy in case of default." 

ALBERT F. PRATT. 
July 19. 1926. Assistant Altorney General. 

COUNTIES-Sheriffs-Law enforcement fund-Control of county board over 
same. 

Albert Johnson, County Atlorney. 
You state: 

Will you kindly advise me If the county· board under sectlon 696. 
subsection 7, G. S. 1913, has the power to exercise the authority vested 
in it by said sectlon with reference to the law enforcement fund created 
'by chapter 416. section 9, Laws 1923. 
Perhaps the county board may recommend or make suggestions to the 

sheriff with respect to how the fund should be used by him within the statu­
tory Umitations, 'but the board has no real or legal authority in the premises. 
The fund Is a special fund created by the legislature. to be used as stated In 
the act "and for no other purpose." The sheritt mayor may not accept such 
recommendations or suggestions, but it he does, he takes his own risk that 
his expenditures may not be approved by the judge, In which case he would 
have to stand the expense hlmSf'lt. This fund may be used only for the statu­
tory purposes, and in practice the sheritt usually acts under the general advice 
of the judge and the more specific advice of the county attorney in the expen· 
dlture thereof for such purposes. Section 696, G. S. 1913, has no application 
to the law enforcement fund created by section 9, chapter 416, Laws 1923. 

ALBERT F . PRATT. 
January 22, 1925. Assistant Attorney General. 

12 
COUNTIES-Sheriff's A ids-Liabil ity for injury under workmen's compensa­

tion. 
William M. Wood, County Attorney. 

Referring to opinion 222. 1924 report, to sectlon 7005, G. S. 1923, relating 
to the fees of "sheriffs' aids in criminal cases," and to section 907, G. S. 1923, 
relating to the posse commilatus. you state that after evidence has 'been 
secured and ·search warrants issued the sheritt sometimes employs men to 
assist him In executing the warrants and you inquire it the county should 
protect !tselt by insuring against liability for injury to or death of these men, 
under the workmen's compensation act. 
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There would seem to be no legal objection to carrying such liablUty 
insurance. 

You inquire further it It is lawful for men -so employed, who have no 
other appointment than a verbal request from the sheriff, and who hold no 
other public office, to accompany the sheriff and assist in executing these 
search warrants. 

I see DO legal objection to this procedure. in proper cases. Under sec­
tion 907. G. S. 1923. "the sheriff ,shall keep and preserve the peace of bls 
county, for which purpose he may call to bis aiel such· pcr30ns or power ot 
bis county as he deems necessary." As I understand it that is the old posse 
commltains law, and those "called to his aid" arc the "sheriff's aids" under 
section 7005. 

Nothing appears In your letter as to why the regular force of the ofrice 
is not sufficient to handle these cases, and in passing it may 'be s tated that 
"sheritr's aids" presumably are called upon only in emergency and when neces­
sary to "keep and preserve the peace of his county." However, the cou nty board 
wIll likely inquire into whether or not the assistance caIled upon was neces­
sary, when the bills come in. The sherltr passes first on the Question at 
necessity, under the tacts at each case, but the board has the las t say. 

It may be added that in line with the old practice in connection with the 
posse commitatus it Is good practice to swear in these aids before they start, 
using the general torm of oath of a deputy Sheriff, but putting "sheriff's aid 
in criminal case3" or the like, in the name of the apPOintment. This may be 
taken and adminIstered orally, if necessary. WrItten a ppointments might 
also 'be made, but an oral appointment Is good. Matter of proof Is the princi­
pal question. 

You inquire further whether a prosecution may be instituted under sec­
tion 9995, G. S. 1923 or section 10098, G. S. 1923, for resisting an officer or 
assault, when the "officer" resisted or assaulted is one of these sheriff's aids. 

It properly called upon to aid the sheriff, under section 907, and acting 
a s a "sherHt's aid" by reason thereof, it seems quite clear that one is, in 
law, an "executive officer" pro tempore, within the meaning of the sections 
above referred to. 

The sherIff or his deputy being present and in the execution of the 
process, the charge might be la id under -sec tion 9995 for resi'Sting him by 
beating up his "aid," by appropriate pleading of the facts. And similarly 
under section 10098 (5). 

The sheriff or deputy not .being present reliance would be placed largely 
upon the tact that a "sherIff's aid" Is an officer, or is engaged in making the 
"lawful apprehension or detention of himself (the alleged offend er) or some 
other person." 

November 30, 1925. 

ALBERT F. PRATT, 

Assistant Attorney General. 
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93 
COUNTI ES-Superintendent of schools-Traveling Expense •. 

D. M. Cameron, County Attorney. 

95 

You call attention to section 11, chapter 91, Laws 1925, and inquire 
whether the superintendent of schools Is entitled to be reimbursed for his 
actual lra vcllng expenses where he does not use his own automobile but 
hires livery. The letter ot the superintendent to you calls attention to sec­
tion 1016, G. S. 1913, as amended by chapter 245, Laws 1919. and as amended 
by chapter 447, Laws 1921. 

Chapter 91 repeals the last above men,uoned statu te as amended, so far 
as the same applies to those counties coming under chapter 91. The superin· 
tend ent Is entitled to a mileage fee of nine cents per mUe for all traveling in 
lhe pel'formance of hi s official WOrli. This is not a way of reimbursing him 
for actual expenses, but is a flat mileage to which he Is entitled under all 
circumstances. It he hires ]Ivery he is entitled to his mileage. but must 
se ttle for his livery hire. 

April 13, 1926. 

94 

CHARLES E. PHILLIPS, 
Assls~"l.Dt Attorney General. 

COU NTIES-Supervisor of Assessments-Compensation and expenses-Office 
supplies-Expenses of outside trips. 

Lucius A. Smith. 'County Attorney. 
You state that the county 'board appointed a county supervisor of assess­

ments under G. S. 1923, section 1989. They also appointed a. number ot 
assistant supervisors. The board directed the supervisor to make a. valua­
tion ot every tract of land in the county with the view ot equalization ot tax 
a ssessments throughout the county. In order to pertorm the required service 
it was necessary tor the supervisor and his assistants to travel from place 
to place in the county and to incur expense for such travel. This necessity 
was taken into consideration by the board, and they passed a resolution that 
the supervisor and each of his assistants would be allowed Beven cents per· 
mile for the use of their own cars for such purposes. 

You ask whether bins for traveling expenses of the supervisor and his 
assistants are legal charges against the county, Considering such bills 
strictly as claims for expenses, your question 1'5. answered in the negative. 
The statute in question makes no provision whatever for the payment ot the 
traveling expenses or other expelises of the supervisor or bls assis.tants. It 
s imply authorizes the county board to fix their compen3ation, which is to be 
paid out of the general revenue fund of the county. In other cases where the 
legis lature bas intended ·to provide for the payment ot expenses in addition 
to compensation for services it has done so in express language. It must 
therefore be concluded tha-t in this case the legislature intended that the 
compensation 10 be fixed by the county tboard should cover expenses as well 
as compensation for services. The Supreme Court. in a case closely parallel 
to the present case, has held that a county bas no authority to pay expenses 
where not expressly authorized by statute. 
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St",to vs. Smith, 84 Minn. 295. 

However, the county board may, in fixing the compensation of the super­
visor and his assistants, take Into consideration the expenses which they will 
necessarlly incur in the performance of their duties. The statute places no 
restrictions upon the Iboard as to the amount of the compensation or the 
m a DD er in which it shall be computed, though, of course, the provis ions for 
compensation must 'he reasonable. If the provIsion for the allowance ot 
traveling expenses was made in the resolution ,fixing the compensation and 
as a part of the compensation, we think a claim tor such expenses would be 
valid . 

You ask whether claims against the county for cards, card indexes. 
assessment plats, and filing cabinets for the use of the supervisor of assess­
ments in complling his records are legal charges against the county. In my 
opinion the county may furnish the supervisor of assessments with such 
stationery and other office supplies as may be necessary in carrying out his 
duties under the statute. The s tatute does not. however, contemplate that 
the supervisor shall compile and main tain a separate set of records in his 
office. The only records of the work of the supervisor which the s tatute 
prescribes are his reports in wrlling made to the county board. the entry 
of the same in the record books of the board, and the order of the board 
approving the report, to be fil ed with the county auditor. These records are 
records of the county board and the county auditor, not of the supervisor 
of assessments. Whether the supplies and equipment to which you refer 
are necessary in the making and filing of the IS.Upervisor's reports is a Q.ues­
tion of fact which will have to be determined by the county board or by the 
courts in case of an appeal. 

In connection with 'both of the foregoing Q.uestions, your attenUon Is 
called to an opinion rendered you by this office under date of March 12, 
1926, in regard to the general scope of the duties of the supervisor of assess­
ments . The county would have no authority to pay for services perlormed, 
expenses incurred, or supplies used in acttv.lues outside of the scope of the 
duties of the supervisor as defined by the statute. Just how tar those duties 
extend is a question which neither ·thls office nor anyone else can undertake 
to state with certain ty in view of the somewhat indefinite provisions of the 
s tatute, until the matter has been passed upon by the Supreme Court. Your 
attention is called to G. S. 1923, secUons 646-648. with which you are doubt­
less famutar, prescribing the manner in which such a matter may be taken 
into court and an authoritative decision obta ined. 

You ask whether claims for the expenses at a trip made by the super­
visor of assessments and a member of the county board to a place outside 
the state, where a like system Is in use. to get information for use tn s tart­
ing the system in your county, are legal charges against the county. No, 
there is no statutory authority whatever for the payment by the county of 
the expenses of such a trIp. 

July 23, 1926. 

CHESTER S. WILSON, 

AssIstant Attorney General. 
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9S 
COUNTIES-Treasurer-Deputy and other employee-Bondi. 

To the County Attorneys. 

97 

As to the r eQ.uirement found In chapter 293, Laws 1923. that every depu~y 
county treasurer and every employe In his ottice shall ~ve bond to the 
state In an amount to be determined by the board of count, eommissioners, 
conditioned tor the faithful discharge ot duty. and whether thla relieves the 
treasurer from obligation in case of embezzlement or other defalcation on 
the part ot bis deputy or other employes. 

The answer is that the bond relieves pro tanto only. The treasurer 18 
responsible for all moneys of the county coming into his bands 8S treasurer. 
and be Is not relieved from this obligaUon it his deputy or other empioN 
em"bezzles it, notwithstanding the circumstance that the deputy and other 
employes are reQ.uired to give bond to the state. The treasurer may also 
reQ.uire his deputy and other employes to give bond to him tor hIs protec' 
tion over and above the statutory bond which they are required to give to the 
state for the ,benefi t of the county. 

The bond of the deputy treasurer and that of the other employes should 
be upon the standard torm applicable to other county officers and should 
contain the 'standard condition indicated by section ·ge87, G. S. 1923. When 
executed, it should be approved by the county attorney and the county board 
and recorded in the office of the register of deeds, then forwarded to the 
secretary ot state for filing, in accordance with the usual pracUce. 

JA,MES E . MARKHAM. 

December 31, 1926. Deputy Attorney General. 

9' 
COUNTIES-Treasurer-Llabillty for default of deputy notwithatandlng 

statute requiring deputy to give bond. 

B. E. Grottum, County Attorney. 

You call attention to chapter 293, Laws 1923, amending section 842, G. S. 
1913, by r equiring the deputy county treasurer and other employes In the 
treasurer's ottice to give bonds for the faithful discharge ot their duUes 
and the sate keeping at the money. 

You inquire whether ' the giving at such bonds by the 4e1)uty treasurer 
and other employes in the treasurer's office relieves the treasurer from 
liability for a misappropriation of moneys by such deputy or employes. 

Your inquiry is answered in the negative. 

CHARLES E. PHILLIPS. 

November 12, 1926. Assistant Attorney General. 
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17 
COUNTIES-Treasurer-Premiu m on bonds given by deputy and other 

employes. 

The County Attorney. Rice County. 

You are advised that there is no provision of law authorizing the county 
to pay the premium upon the bond required to be given by the treasurer 
as a condition precedent to receiving proceeds from the sale of school lands. 
WhUe acUng in this capacity. he is not, strictly speaking, acting as county 
treasurer, but rather as the agency of the state designated for the purpose 
of receiving the payments in question. His services are In no sense per­
formed in behalf of the county. 

Accordingly, I am ~f lhe opinion that the general statute authorizing 
and requiring the county to pay the premium on the treasurer's bond has 
no application. 

July 7, 1926. 

II 

CHARLES E. PHILLIPS, 

Assistant Attorney General. 

COUNTIES-Tuberculosis Sanataria-Chapter 17, General Laws 1923. 

Morris J . Owen, County Attorney. 

You state that a patien t residing in the city ot Winona was admitted on 
application ot the health oificer at said city to the Buena Vista Sanatorium 
in Wabasha county. Arter admission this patIent required an operation and 
extended hospital care. The Buena Vista Sanatorium is maintained jointly 
by three counties, You state that this patient came directly to Winona 
from Germany and bad resided in Winona, Winonn. county, and In the state 
of Minnesota less than one year. You refer to chapter 17, Laws 1923, and 
assuming that the sanatorium d13trict makoo payment of the bill for 
the operation and medical attendance, you inquire whether the city of 
Winona, the county of Winona or the county of Wabasha Is liable tor repay· 
ment of the amount, or Is the sanatorium district wiLhout recourse, 

Chapter 17, General Laws 1923 imposes a liabilIty tor repayment ot such 
expenses upon the relatives of the persons responsible there for, and it there 
are no such relatIves, then against the place ot settlement of such patient 
as defined by chapter,12S, Laws 1919. Referring to the last !lamed chapter 
it appears that berore a person shall acquire a settlement for the purposes 
of rellet ns a POOl' person, he mus t have res ided at least one year in the 
state. Since the person referred to has not so resided there Is no liability 
on the part ot either the city or the counties named, and apparently the 
sanatorium district is without recourse. 

March 9, 1925. 

WILLIAM H. GURNEE, 

Assistant Attorney General. 
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100 
COUNTIES--W arra nt-L'oat-Bond for duplicate. 
L. A. WIlson, County Atlorney. 

99 

You state that certaIn warrants ot your county were stolen from the 
Minnetonka State Bank at ExcelsIor on October 16, 1925, when su ch bank 
was robbed; that the bank bas appUed to your county auditor to have Issued 
to it duplicate warrants to cover those so stolen, having furnished you with 
a Ust thereot giving date, names, e tc.; tha t the bank bas offered to furnish 
a surety bond for the tace amount of the bonds. 

y~u Inquire whet-her the county may accept such 'bond and Issue 
duplicates. 

You state that you have been un.able to find any provisions spe,cltying 
the procedure in case ot lost county warrants. 

I have been unable to find any provis ion in the G. S. 19-23. However, 
your attention Is called to chapter 36, Laws 1915. I have examined the 
var Iou'S! Se-ss lon Laws s ince the enactment of this statute, and can find no 
repealing statut.e. It would, therefore, seem that this statute Is sUll in torce. 

If it is in force, then dupllcate warrants may be Issued only upon com­
pliance with the provisions at that statute. You will note that It calls tor a 
bond In double the amount of the los t warrants . 

CHARLES E . PHILLIPS, 
December 11, 1925. Assistant Attorney General. 

101 
COUNTI ES-W ar-r-ant&--Payment 'of when sold on execution. 
F. J . Jevne, County Attorney. 

You state that the county auditor heretotore Issued a warrant whIch 
was not accepted by the payee but remained In the auditor's office. Subse­
quently this warrant was levied upon under an execution against the payee 

. named therein and sold by the sheriff. The purchaser has now ,presented 
thIs warrant together with th e sheriff's certificate ot sale to the treasurer 
tor payment. The warrant has not been endorsed by the payee. You wish to 
know if the county treasurer may now pay this warrant to the holder thereat 
in the absence of the payee's endorsement. 

The sheritf' has authority to endorse this warrant In the name of the 
payee to the order of the purchaser at the sherift's sale. When 'presented to 
the treasurer with such endorsement it can sately be paid. 

WILLIAM H. GURNEE, 
August 13, 1925. Assistant Attorney General. 

102 
COURTS-Cost s-Change of venue in c r-imlnal proceedings. 
The County Attorney. Nicollet County. 

You s tate that a criminal case was transferred from your county to 
• • • county for trial and there tried; that the latter county has now 
rendered a b11l to your county for the cos ts of trial. You question the follow­
ing items : 
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1. The teeS' of the clerk of court of • • • county who has pre­
sented a b1ll theretor. 

2. Per diem or the court reporter who has 'Presented a eUl tor 
compensation on a per diem basis . 
I am ot the opinion that these items are Dot proper charges. Section 

1070Z, G. S. 1923, provides: 
"Whenever the venue shall be changed to aoother county in a crIm· 

Ina1 case, • • • all the costa and expenses ot the pr,osecutlon and 
trial ot the ca'Be In 6uch county to which the venue shall have been 
changed, including attIcers', witnesses' and jurors' fees. shall be paid by 
the county In wbich the offense was committed," 
So tar as I caD find, there Is no decision construing the statute as it 

now reads; In Board VB. Board, 84 Minn. 267, the. court held that only those 
costs and disbursements for which judgment could be entered against the 
defendant were chargeable against the county in which the crIme was com­
mitted. The items there under consideration were jurors' tees and tees ot 
oUlcer in attendance on the court. apparently a 'bailitr. The material part of 
the statute then reads: 

'"The costs accruing from a change of venue shall be paid by the 
county In which the offense was committed." Sectlon 73014, G. S. 1894. 
The legislature, apparently hav ing the above mentioned deciSion in mln.d, 

amended the statute to read aeit now reads. (Cha.p. 31 Ex. Sess. Laws 1902) . 
The material change was the insertion of the words "including otficers, 
witnesses and' jurors fees. Thus it must be presumed that the legislature was 
satisfied with the construction so ,placed upon the statute 'by the court. except 
as it specifically amended the same. In my opinion the word "officers'," as 
so used. includes only such ofticers as receive compensation, for special com­
pensation, for services rendered in .connectlon with the case, as the bailiffs, 
etc. The clerk and the reporter, so far as services rendered in criminal 
cases are concerned. receive fixed annual salaries. The county would be 
obl1gated, theretor , whether they served in the particular case or not. I see 
no more reason tor Including a part of these salaries in the "costs" than a 
part ot the salary at the judge, who presided at the tilal. 

CHARLES E. PHILLIBS, 

November 2, 1925. Assistant Attorney General. 

103 
COURT-Coats-Wardena-Constablea-Sheriffs-Fees and mileage for 

arrHts, with or without warrant-Mileage when two defendants are 
arrested on same trip. 

The County Attorney, Waseca, County. 
You state that a game warden who was present at a boat landing tor 

'the purpose of apprehending any violators at the game laws whom he might 
discover arrested without a warrant two men when they disembarked tram 
their boat. The warden took them before the municipal court and charged 
them with illegal possession of certain fish. The complaint was made orally 
and no warrants were issued or served·. 
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You ask: 
1. Whether any fees may be taxed as costs against the defendants 

tor their arrest by the game warden. 
2. It such fees may be taxed, whether mileage may be charged from 

the place where the warden resides, which Is at Owatonna, to the place 
of arrest and return, or whether mileage may be charged only for the 
actual distance traveled In -bringing the defendants before the court. 

3. Whether, if mileage may be charged, separate mileage may be 
taxed against each of the defendants. 
You are advised: 
1. Officer's fees and mileage in case of an arrest by a game warden 

may be taxed against the defendant upon conviction the same as in case of an 
arrest ,by a constable. as part of the disbursements of the prosecution. under 
G. S. 1923, section 9485. However, such fees and mileage do not go to the 
ofncer personally but into the state treasury, since thE' officer receives a 
salary from the state which covers all his servicE'S, in the same way 8S 

sheriff's fees which may be taxed in a criminal proceeding go into the county 
treasury. Strictly speaking, the game warden's tees and mileage should be 
paid to the county treasurer and transmitted by hLm, with the fine collected, 
to the commissioner ot game and fish, to' be paid into the state treasury. I 
am informed that the practice has grown up as a matter ot convenience tor 
the magistrate to pay the fees and mileage direct to the warden, who remits 
the same to the commissIoner with bis report ot the case, but there Is no 
legal authorlty for that practice. However, I do not suppose ther-e is any 
more objection to it than to the quite general practice followed by magis­
trates of reta:inlng their own fees when paid by a defendant, instead of 
remitting them to the county treasurer and then making a claim against the 
county In the regular way. 

2. As you w111 note from the statute relating to fees of constables, G. S. 
1923, section 6996, t·here Is no provision for fees or mileage for making an 
arrest without a warrant. Hence no fees or mileage can be taxed against a 
defendant unless a warrant Is obtained and served. When an officer arrests 
an offender without a warrant, it is the usual practice when complaint Is 
made to the jUstice to issue a warrant and serve it on the accused person. 
When this practice is followed, fees and mUeage, In case of conviction, may 
be taxed the same as it the warrant had 'been served at the place of arrest. 

3. The s tatute provides that mileage shall be allowed only for neces­
sary travel to and from the place of arrest. Ir the officer was called from 
his residence for the eXlpress purpose of making the arrest, mileage trom his 
residence and return thereto may be taxed. ]n your case the warden did not 
come from his residence for the purpose of arresting these particular deten· 
dants, but for the purpose of watching tor la.w violations In general. This 
was part of his general duty as a game warden, and his traveling expenses 
In that connection must be paid by the game and fish department. !Mileage 
may be taxed against these defendants only for the travel which was neces­
sarily incident to their arrest and production In court (assuming that a 
warrant had been obtained so as to authorIze taxation of officer's fees and 
mUeage). Such mileage should be measured fro"m the place where the offIcer 
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was when he discovered the otTenders and proceeded to arrest them. Return 
mileage should be allowed to the same place or to such other place as the 
officer may necessarily have to go to In order to resume the performance 
of his general duties aftcr dispos ing of this case, but nol allowing anything 
tor distance which be would have traveled anyway ir this case had Dot 
arisen. 1t is all a question of fact to be determined by the magis trate as to 
what travel necessarily incident to the case at hand was actually performed. 

4. Where two or morc persons are arrested by an officer on ODe trip, 
single mileage only may be taxed. This may be taxed against ODe defendant 
or divided among the several defendants. as the magistrate sees fit. If the 
full mileage has been taxed against one defendant, no further mileage can be 
taxed against any other defendant. 

5. Of course, In a case of this kind where both the fin e and the officer's 
fees and miJeage go into the s tate treasury, it is not worth while to be very 
captious about the taxation of fees and mileage. H the defendants nre dis· 
posed to be too particular about it the magistrate can s imply raise the 
amount of the fin e and let the fees go. However, for the sake of uniformity 
it is better practice to assess such a fine as the ofl'ense requires and tax 
costs separately as provided by s tatute. The magistrate's own costs should 
be taxed wherever possible. They do not go Into the stale treasury. but 
Into the county treasury (unless r etained by the magistrate under the 
Informal practice above mentioned) . If not taxed the county would have to 
pay them. 

August 25, 1926. 

104 

C. S. WILSON, 

Assistant Attorney General. 

COURTS-Flnes-Whether to county or village. 

The Village Altorney, Sauk Rapids. 
You state: 

1. "Where a par ty Is arrested while driving a car during the time he 
Is intoxicated through the vi11age streets where he Is exceeding the limit 
set by village ordinance but under 25 mUes pel' hour. and where the 
dri ving occurs on the pavement of a trunk highway. should this fine go 
to the village 01' to the county. Can the village cla im any porLion of 
the flne by virtue ot violation of its ordinance and within its limits." 
Answer: The flne goes to the county. whether the l)rOSeCuUon is for 

drJ vlng while intoxi ca ted or exceeding the speed limit. There cannot b~ a 
lawful vlllage ordinance regulating the use or speed of motor vehicles and 
accordingly no prosecution may lawful1y be based thereon. See the statute 
which forb ids municipalities from passing or enforcing any ordinance Umit· 
lng or res tricting the use or speed of motor vehicles. State vs. Mandehr 
209 N. W. 750. See chapter 416, section 26, Laws 1925. 

2. "When a party is (ound on the streets of the village in an intox­
icated condition (not driving a car), does the fln e go to the vlllage 
treasury when he is properly arrested?" 
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Answer: Depends entirely on what Jaw he Is prosecuted under . It 
prosecuted for a violation of a v1llage ordinance prohibiting drunkenness, the 
fine goes to the village. It prosecuted under the s tate law which prohibits 
drunkenness, tbe county gets the fioe. 

3. "Does it make any ditrerence where a county official makes the 
arre'st instead of a city marshal or oUicer?" 
Answer: No. The sherlrr and bis deputies have authority to arrest for 

violation of municipal ordinances as well as for violation of the state law. 
4. "Where otber breaches of the village ordinance occur, such as 

disorde rly conduc t, disturbing the peace In v1l1age lJrnits. fighting or 
swearing, or stealing, does the flne go to the vll1age?" 

Answer : If prosecuted under vlllage ordinances, then the fine goes to 
the village, If prosecuted under the s tate law, then the fine goes to the 
county. Most of the offenses above mentioned ordinarily are covered by 
village ordinances, but, fighting or swearing under some conditions, and 
stealing, may also be violations of the state law. 

5. "It a breach of peace occurs within the township and tried by a 
village jus tice of the village within said township, does fine go to town­
ship, county or vIllage?" 
Answer : The only breach of peace occurring within a township of 

which a vUlage justice bas jurisdiction Is a prosecution therefor under the 
state law, and accordingly the fine goes to the county. 

6. "What is the case it the case is tried 'by the township justice?" 
Answer: The only prosecution tor breach ot the peace which a town­

ship justice has jurisdiction over is a prosecution therefor based on the state 
law, and accordingly the fine goes to the county. See section 9707. G. S . 1923. 

All o't the above is based upon proceedings in justice court. There are 
municipal courts wherein some of the above rules do not apply. (Note- But 
see C. 412, Laws 1927.) 

March 16, 1925. 

105 

ALBERT F. PRATT, 
Assistant Attorney GeneraL 

COU RTS-Justice- Appea la from conv iction, after plea of guilty. 

The Village Attorney, Marble. 
You state : 

"A person enters a plea ot guilty betore a jus tl ce of the peace to an 
ofrense which is made a misdemeanor by statute. Arter conviction by 
the justlce and after sentence Is imposed, can the person convicted 
appeal to the district court by complying with sectlon 912{l. G. S. 1923?" 
A ca tegorical answer Is not possible. on the facts presented. 
The general rule probably is that when a judgment is properly entered 

on a voluntary plea ot guilty, it cannot be rev iewed either by appea l or by writ 
of error, since such judgment Is in effect a judgment !by confession. See 
cases cited in 17 C. J . p. 33. 

When, however, the court did not proceed properly in receiving and 
accepting the plea of guilty, a judgment entered on a plea of guilty in such 
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case may be reviewed, since "properly enlered" does not reter merely to the 
form of the Judgment, but rather to the substance. See cases cited, id. 

It is also stated that defendant may appeal from a judgment based on 
his plea ot guilty, or nolo contendere, on the ground that the indictment does 
not state facts constituting a crime, as sucb plea does not admit the validity 
or suttlclency of the indictment. See cases cited, Id. 

My Impres'Sion would be that 11 the plea waa "voluntary" and the judg· 
roent was "properly entered," the defendant Is through, so far as an appeal 
on the merits Is concerned, as by bis voluntary plea the defendant admitted· 
the truth of the facts alleged. But it it is claimed that the complaint failed 
to state a criminal otl'ense, I tblnk that tbe defendant may raise tbat ques­
tion, elther by appeal on questions of law or by writ of habeas corpus, or both. 

The proper place to settle the question Is in the appellate court, by 
motion to dismiss, or other appropriate motion. when the matter comes up. 

ALBERT F. PRATT. 

May 25. 1925. Assistant Attorney General. 

106 
COURTS-Justice-Authority to take acknowledgments outside of county. 
The County Attorney. Washlngton County. 

You inquire whether a justice of the peace has power to administer oaths 
or take acknowledgments within the state of Minnesota outside of his own 
county. 

Section 6973, G. S. 1923, names the oUicers who shall have power to take 
and certify acknowledgments "within the state." Subdivision 4 of the sec­
tion limits the authority of the officers named In that subdivision to their 
respective counties. Tbere is no such l1mitaUon as to the authority of 
justices of the peace or the other officers who are named in subdivision 3 of 
that section. I am, therefore, constrained to the view that a justice of the 
pea'ce has authority to take an acknowledgment or administer an oath any­
where In the state. 

April 2, 1925. 

101 
COURTS-Justice-Hours for sittings. 

The Commissioner of Forestry. 

WILLIAM H. GURNEE, 

Assistant Attorney General. 

Please be advised that a justice of the peace may bold court aUer 5:00 
o'clock or 6:00 o'clock, P. M., if he sees fit to do so, In any criminal action 
or proceeding before bim. 

It Is true that section 9004, G. S. 1923, requires civtl process in tbe court 
of a justice of the peace to rbe returnable not earlier than 9:00 o'clock A. M., 
nor later than 5:00 o'clock P. M .• and that section 9013, G. S. 1923, provides 
that the parties 'shall have one bour atter the return time within which to 
app(>ar. These sections, however, are not applicable to criminal prosecutions. 
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As to holdIng court on Sunday, you are referred to section 160. G. S. 
1923, which reads as tollows: 

"No court shall be opened on Sunday tor any purpose other than to 
r eceive a verdict, give additional instructions or to discharge a jury; 
but this provision shall not prevent a judge of such court from exercis­
ing jurisdiction in any case where It is necessary tor the preservation 
of the peace, the sanctity of the day or the arrest and commitment of an 
otrender." 

Under this section the legality of a trial on Sunday for an offense under 
the fores try laws would be doubtful. If sus tained at all, It would have to be 
sustained ·upon the theory that the justice of the peace had properly deter­
mined that such trial was necessary tor one of the purposes named In the 
above quoted statute. 

Section 10237. G. S. 1923. provides as follows: 

"Every service of legal process upon the Sabbath day. except in 
cass of a breach or apprehended breach of the peace, or when sued out 
for the apprehension of a person charged with crime, or where such 
service is expressly authorized by statute, is hereby prOhibited." 
Section 10567, G. S. 1923, reads as follows: 

"It the offense charged be a felony, arrest may be made on any day 
and at any time of the day or night; If It be a misdemeanor, arrest shall 
not Ibe made on Sunday or at night, unless upon the direction of the 
magistrate indorsed upon the warrant." 

From the above you will see that the legislature intended to prohibit 
generally the arrest and trial of persons charged with a mere misdemeanor 
on ,Sundays. Necessity in a particular case Is the only permissible exception 
to the statutory rule. 

• As to holidays, section 10933, subdivision 6, G. S. 1923, designates the 
legal holidays in th is state and provides that "no public business · shall be 
transacted on those days; except in cases of necessity, nor shall any.clvil 
process be served thereon." 

It is advl3ed that as far as possible your caSM be prosecuted by the 
service of process during the ordinary hours of the usual 'business day and 
by trials held during such hours in the courts of the justices at the peace. 
In case exceptions are made as to Sundays and holidays, the record made 
by the justice of the peace should show the reason therefor in conformity 
with the statutes abo·ve quoted. A justice of the peace may hold criminal 
court durIng the evenings if he sees fit to do so; but the court should not 
ordinarily make its hours suit the conven.ience of the defendant tn that 
respect. It the orrender is both inconvenienced and fined, he Is less likely to 
repeat the orrense. 

December 7, 1925. 
ERNEST C. CARMAN, 

ASSistant Attorney General. 
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108 
COURTS-Juvenile-Appeals from, 

The Cily Attorney. 

You inquire as to the method of appeal from orders of the probate court 
acting as juvenile court. 

Section 6 of chapter 397, Laws 1917 (now section 8641, G. S. 1923) 
provides that 

"any parent or the attorney tor any child may appeal from the final 
di sposition of the guardianship matter by complying with the law regu­
lating appeals in probate courts," 
Further than this, I can find no provision of law regulating appeals from 

juv€nlle court. This provision covers only guardianship matters , In other 
cases the appea l would have to be by a writ or certiorari as was done in the 
case of Stale VS. Juvenll e Court of Ramsey counly, 147 Minn. 222, 179 N. W . 
1006, and State ex rei vs. Probate Court at Mahnomen county, 150 Minn. 16. 
184 N. W. 27. In each of the above cases the state appealed and sued out a 
writ of certiorari In the supreme court. 

(March 18, 1925. 

101 

WILLIAM H. GURNEE, 

Assistant Atlorney GeneraL 

COU RTS--Juven ile-Appeals-Mothel"'8 pensions. 

County Attorney. 
You Inquire: 
1. Whether the Mother's Pension law is compulsory and whether the 

county mus t allow the pension upon the proper allpllcation and upon a proper 
showing of facts. Yes. 

Under section 8671 , G. S. 1923, as amended by chapter 355, Laws 1925, 
whenever the court find s any child under the age of 16 years who is regularly 
attending school, if physically able and of school age, or who is under school 
age, or who through physical or mental disability is unable to be employed. 
to be dependent, then it becomes- the duty of the court to inves tigate and 
mnl,e findin gs of fact as further specified. It such further findings of fact 
are such as to warrant the allowance of a compensation, it is clearly the 
duty of the court to make an order allowing the same. It seems clear to me 
that If these findings of fact are favorabl e, there is no discretion left in the 
court. The widow Is then entitled to the compensation as the law provides. 

2. Whether there Is any apI)eal in case the judge refuses to grant an 
allllllcalion after evid ence has been submitted, establishing the statutory 
requirements. 

I have been unable to find any st a tutory authority for an appeal. It is 
well se ttled in this state that an appeal will He only in those cases where it 
is authorized by statute. It occurs to me that the proceedings and order 
may be reviewed through a writ of certiorari. It would seem to be an appro­
priate use of such writ. 
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It is doubtful whether a writ ot mandamus would ava il. If the court 
made and 1lled findings of fact which, under the law, clearly entitled the 
applicant to compensation, it Is possible that mandamus would lie to compel 
hIm to make an order allowing the same. The findings. however, would have 
to determine the right of the applican t to the compensation so clearly as to 
leave merely a ministerial duty to be performed. 

We are una'ble to give you any citation of direct authorities. However, 
see Re Koopman, 146 Minn. 36. 

December 31, 1925. 

110 

CHARLES E . PHILLIPS, 

Assistant Attorney General. 

CO,URrT-Juvenlle-C~urt commissioner may n.ot act a8 judge. 

The County Attorney. Carleton County. 
Replying to your inquiry, you are advised that the court commissioner 

may not act as judge of the juvenile court in the absence ot the probate 
judge trom the county. The s tatute makes no provision tor this . 

December 22, 1925. 

Ifl 

CHARL ES E. PHILLIPS, 

Assistant Attorney General. 

COURTS-Juvenlle-Delinquent children-Duties of county a ttorney to 
appear In district cou~t on appeal. 

'J'he County Attorney, Itasca County. 

You state tha t a child is tound to be delinquent under the provisions of 
section 8646, G. S. 1923, and by the probate court. acting a s a juvenile court. 
Is committed to the care of an accredited association as its guardian, as pro. 
vided by law. The parents have appealed from the order appointing the 
guardian. 

You submit the following inquiry: 

"Is the county attorney, when the cases come up in district court 
on appeal. required to appear in support of the order of the probate 
court committing the chUd to such assoc iation 1" 
We a1'9 of the opinion that it Is not the duty of the county attorney to 

handle these cases as attorney for the guardian upon the appeal. 
The same situation has arisen a num~r of times and we are informed 

that in some instances county attorneys have seen fit to handle the appeals 
and have been reimbursed therefor either by the guardians or by the county 
board. It would seem that the county attorney is the logical person to 
handle' such a case. but we do not th ink that be can be requ ired to do so it 
be Is unwilling. 

Inasmuch as an appeal in such cases stays the order of the probate 
court very otten an extremely dangerous situation arises and It is desirable 
that there be some attorney to adequately protect the interests ot society 
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at large. As stated before, the county attorney would seem to be the proper 
person to so protect the public interestSl but there 18 no statutory requIre­
ment that he do so. 

July 2, 1925. 

112 
COU RTS-M unicipal-Blanks for. 

'£he City Attorney, Luverne. 

WILLIAM H. GURNEE, 
A,ssistant Attorney General. 

You state that the judge of the municipal court ot Luverne has In the 
past caused blank forms tor use in civil actions to be printed at the expense 
of the city. 

You inquire if the city Is ob,iged to pay tor the printing ot such blanks. 
No. See Opinion No. 515. 1910 Report, relating to blanks used in the justice 
court. 

I see no reason why the same ruling should not apply to municIpal 
courts. 

September 30, ] 925. 

118 

WILLIAM H. GURNEE, 
Assistant Attorney General. 

COURTS-Mun ic ipa l-City attorney t o re present s tate In o rdi na nce pro­
secutions. 

The City Attorney, South St. Paul. 
You report a prosecution in the municipal court under an ordinance 

making it an offense to maintain a nuisance created by the keeping or a 
place for the sale of intoxicating Hquor contrary to law. The prosecution 
was in the name of the state. You, as city attorney, appeared in the munt­
cipal court as prosecuting otticer. 

You inquire whether it Is your duty also to appear tor and represent the 
state on the trial in the district court, atter an appeal has been taken. 

Yes. I assume that your charter contains no. provision abrogating the 
right of appeal to the district court in these cases. 

NIbbe VB. Red Wing, 199 N. W . 91 8. 
Where prosecutions tor the violation at municipal ordinances are in the 

name of the state. the city and not the state is the interested party, and 
there is no reason why the city should not attend to such cases on appeal. 

State vs. Sexton. 42 Minn. 154. 
The county attorney, it he should see fit to do so, might prosecute these 

intoxicating liquor cases under the state law, instead of leaving it to tha 
city attorney to institute proceedings under the ordinance. Then. it would 
be the duty of the county attorney to tollow the case into the district court 
In case of an appeal. No duty rests upon him to conduct a criminal prose­
cution under a city ordinance. 

August 5, 1925. 
JAMES E . MARKHAM, 

Deputy Attorney General. 
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114 
COURTS-Mun ic ipal-Clerk-Appolntment of. 

Judge of Municipal Court, Columbia Heights. 

. , 

.; I, 109 

As to whether a judge or a municipal court organized under the general 
statutes may 81)Point a clerk who is not a resident of the city or village In 
which such court is located: 

Section 223, General Statutes 1923, authorizes the judge to apPoint and 
remove at pleasure a clerk and his deputies. There appears to be no resi­
dence restricUon anywhere in the statute. It will be observed that the 
statute specifically requires the judge and special judge to be residents of 
the city or viUage In which the court Is located. In view of this express 
provision in reference to the judge and special judge, and the absence of 
law in reference to the clerk, ] am inclined to the view that It was the legis­
lative Inwnt to permit the judge to appoint as clerk a person who is not a 
resident of the city· or village. 

CHARLES E. PHILLIPS. 
July 13. 1925. Assistant Attorney General. 

115 
COURTS-Munlcipal-Transcript of judgment. 

Lewis C. Shepley, City Attorney. South St. Paul. 

You call attention to section 235" G. S . 1923, and inquire: 1. Whether a 
transcript or jud'gment can !be issued by your clerk and flied In the district 
court before an execution bas ·been issued and returned unsatisfied out of the 
municipal court. 

Yes. 

2. Whether the clerk or your court may Issue execution after a tran­
script of judgment has been flIed In the district court. 

Yes. 
CHARLES E. PHILLIPS. 

February 5, 1926. Assistant Attorney General. 

116 
COURTS-Probate-Administrators-Minors. 

The Couuty Attorney, Kanabec County. 
You state: 

"The judge of probate and myselt are having some ditticulty in deter­
mining who should s ign a petition tor the probating at an estate under 
the following circumstances: 

A boy about nineteen is the sale heir of his father's estate, his 
mother being dead. ]s the proper procedure to have a guardian 
appointed and have the guardian petition for the probating of the estate, 
or can the boy himself, before a guardian Is appointed, sign the petition 
for the !probating of the estate?" 
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One way Is to wait until expiration of the statutory time within which 
the next of ldn may apply. and then have a creditor or some one else inter­
ested apply. A claim for funeral expenses constitut.es one a creditor. See 
120 Minn. 122. 

The minor Is "incompetent" to act as administrator. McGooch VB. 

McGooch. 4 Mass. 34 8. W heth er or not bis petitIon would confer jurlsdic· 
tion Is a more difficult question to answer. 

It has been held that a minor wife may nominate an administrator 
although she could not herself act. 

In re Stuart's Estate, 18 Mont. 595, 46 Pac. 806. 

It bas been held that the guardian ot a minor next of kin cannot Dom­
inate an administrator. 

1n re Wood's Estate, 97 Cal. 428, 32 Pac. 516. 
Proceedings tor administration of intestate estates in Minnesota are In 

reni and not in personam. See Dunnell, Probate Law, page 533. Jurisdic­
tion attaches from th~ facts of death and res idence In the state. And while 
a proper petition Is required, the minority ot the signer would seem to be 
less l1kely to invalidate the proceedings than it would in case the pro­
ceedings were In personam, by action. 

It was stated' In Dixon VB. Merritt, 21 Minn. 196, 200. that an Infant's 
mortgage is not void, but voidable at his election. With reference to convey­
ances and mortgages by infants a sJmllar rule is laid down in many cases. 

A, power of sale given ill a mortgage by an intant has been held to be 
voidable only. 

Askey vs. Williams, 74, T ex. 294, 11 S. W. 1101, 5 L. R. A. 176. 
"While a person is in legal phraseology an intant until the age of 21. 

hls actual capacity to do acts involving legal consequences and the practical 
necessity of bis doing such acts increases from babyhood to the age of 
majority; and the law necessarIly recognizes such progressive capacity," 

14 R. C. L. p. 220. 
A minor over fourteen may nominate his own guardian. 
After all the search that time at prcsent permits. I have ~ot been able 

to find any authority squarely on the point. 
My best judgment is that a final decree in probate proceedings Insti­

tuted by petition for administration, properly signed and verified by the 
son who Is sole heir at law and is 19 years of age, will not be held invalid 
by reason of hls minority. 

April 9, 1925. 

111 

ALBERT F. PRATT, 
ASSistant Attorney General. 

cou RTS-Probate-Oescent an d distribution-Property inherited by minors 

from parents. 

The Judge of Probate. Martin County. 
It:! appears that one A, of the age ot three years, died Intestate, leaving 

certain estate which wns received under the intestate law from her deceased 
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father, and also leaving other property r eceived from other sources, not 
under the Intestate laws or by will. 

She left her surviving a mother and a brother. '£he petition for pro­
bate recites that the mother is her sale beir at law. It Is assumed that t~!! 
present law was the law In force at the time of A's decease. 

You inquire: 1. To whom should the property received from the father, 
as above, be distrIbuted? 2. To whom should tbe property received from 
other sources, as above. be distributed? 

Please nole the assumption above that A received the property from her 
father under the intestate laws and not by will. In the latter case another 
situation arises which has been the subject of considerable controversy. 

Please note also that your inquiry does not cover the question or whether 
the property inherited was personal property or real property. That may 
make a. difl'erence. as there is a mix-up in section 8726. G. S. 1923, in con­
nection with some amendments to the prior law, saId section relating to the 
(Ustribution of personal property. The legislative history of the latter Is 
outlined in opinion to Judge William M. Erickson, February 27, 1924. 

Assuming that your inquiry as to inherited property relates only to real 
property. then it is apparently answered by the decisloD in St. Paul vs. 
Kenney, 97 Minn. 150. 

Subdivision 7 or section 4471, G. S. 1894, under consideration In that 
case is the same as subdivision 6 of section 8720, G. S. 1923. 

And under the statute and that decision the real property receIved by A 
from her father under the intestate laws would go to A's brother, and to the 
issue of any other children of A's father who have died, by right of represen­
tation. It there were no such issue, then the brother gets it all. 

The real property which A receIved, otherwise than by Inheritance or 
by wilt, will go to the mother, under subdivision 3 of section 8720. 

It is probable that personal property goes the same way. respec tively. 
readlo&! "section 3648, R. L. 1905, subdivision 1-6 (or 7)" intOl suWlvls ion 6 
of section 8726, G. S. 1923, in place of "section 9235, subdivision 1-6" as it 
now reads. Section 9235, G. S. 1913, relates to service on jurIes_ 

Of course the real procedUre is for the parties to present their claims 
and authorities, and the court decides as be believes the law to be, and It 
either party does not like It he may' appeal. 

March 22, 1926. 
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ALBERT F . PRATT, 

Assistant Attorney General. 

COURTS-Probate--Judge-Term and time of commencement of one elected 
to fill vacancy. 

The County Attorney, Morrison County. 

A was appointed on May 26, 1926, to fill a vacancy In the office or judge 
of probate; D was duly elected to the orrIce at the general November 
election. You ask: 
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1. When does B assume the duties of the office. as soon as he 
qualifies or on the first Monday in January, 19271 

2. Does he hold for a term of four years or for the unexpired term. 

Answering your second Inquiry first, you are advIsed that B holds for a 
full four year term. Cromwell va. Lambert. 9 Minn. 2~3 (267). 

The first inquiry presents a more diffIcult ques tion. So far as I have 
been able to ascertain, this question bas not been passed upon by our 
supreme court. 

Section 7. arUcle VII, of the constitution, fixes the term of the ju.dge 
of probate at tour years . It does not specffy when such term shall begin. 
B has been elected for a new constitutional term, and not in any sense for tho 
completion of the unexpired term. Section 9. article VIII, of the ' constitu­
tion, provJdes that the ofticlal terms ot state officers shall commence on the 
flrst Monday In January. The judge of probate is a state officer. SecUon 
257, G. S. 1923, also speclfies that "the term of office of every state and 
county officer shall begin on the first Monday in January next succeeding 
his election, unless otherwise provided by law." It would seem clear from 
these two provisions tbat it Is contemplated tbat the terms of judges of pro­
bate shall commence on the flrst Monday In January next following election. 
Such bas been the general custom and practice In respect to regular terms. 

Section 10, article VII, provides that any vacancy tn the office of judge 
"shan be filled by appointment by the governor, until a successor 

fs elected and Qualifted. And such successor shall be elected at the first 
annual election that occurs more than thirty days atter the vacancy 
shall have happened." 

Again, It wfll be observed tbat the constitution does not specify when 
the one elected to succeed the appointee shall Qualify, but merely provides 
that the appointee shan hold until he does qual try. It Is suggested that he 
may quality as soon as he receives his certificate or election. Tn view, how­
ever, of the tact that he Qualifies tor a new term . and not tor the unexpired 
term, and the constitutional (section 9, article VITI) and statutory (section 
257, G. S. 1923) provIsions that terms of state offfcers shall commence on the 
first Monday In J anuary, I am of the 'opinlon that It Is contemplated that 
the newly elect shall quaUfy at such time. I can see not hing in section 10 
Indicating that he should quaUfy at any other time. It he may legally quali fy 
and assume office at any time, we have the anomalous situation of a definite 
constitutional term of four years commencing at no specified time but at 
the mere pleasure and whim of such person. Query: If he should elec t to 
qualify in November, would not a new vacancy result in November tour 
years later when his constitutional term expires? A construction permitting 
such ~ situation should not be adopted in the absence of language clearly 
requiring such construction. 

November 29, 1926. 
CHARLES E . PHILLIPS, 

AssIstant Attorney General. 
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.. 8 
COURTS-Probate-Jurisdlction to hear petition filed under section 7365, 

G. S. 1913. 
The Judge at Probate, Waseca County. 

You ask : 
1. Has the probate court jurisdiction to hear, t ry and determine a 

petition fi led under G. S. 1913, sections 7365·6·7 (G. S. 1923, sections 
8853-4-5) without notice? 

2. It so, what are the duties ot the court as set out in G. S. 1913, 
section 7368 (G. S. 1923, section 8856)? 
The legislature has clearly provided for action by the court without 

notice. It the court has acquired jurlsdicUon of the estate by the filing of a 
proper in lUal pe tition and the taking or proceedings thereon required by law, 
It Is my opinion that the legislature may authorize him to act without 
further noUce upon an agreement and petition signed by the representative 
and presented to the court for approval. No constitutional r ights are invaded 
by Buch a proceeding. Your first Question Is therefore answered In the 
affirmative. 

G. S. 1923, section 8856, prescribes the proceedings to be had after a 
representative has made a "sa le." You wiU observe that the precedIng 
~ectlons do not provide tor a sale, but merely for an adjustment ot the 
damages done by the taking ot lands tor a public purpose, which Includes the 
tull value ot the land taken and the damages to the remaInder. These three 
secUons were originally enacted in Laws 1899. chapter 196. Prior to that 
time G. S. ]894, sections 4590·91·92, provided for the seUlement ot damages 
by the representative with a railroad company which had located the line 
ot its road upon lands belonging to the decedent or ward. Those provis ions. 
together with the provisions ot chapter 196. were included in R. L. 1905. 
sections 3770·1·2. In the 1894 General Statutes the sections relating to' sales 
ot real estate in part preceded and In part followed the sections relating to 
settlement ot damages just mentioned. The section requiring the report ot 
eale (now G. S. 1923, section 8856) was section 4609 in G. S. 1894, and several 
sections removed from Rect lons relating 'to settlement of damages aud bad 
no connection whatsoever with them. No mention ot such report Is made 
in chapter ] 96. In the 1905 revis ion the sections relating to damages tor 
tak ing of the lands ot an estate tor public use were inserted just before the 
section requiring a report ot sale. It is clear , however, that the section last 
mentioned has no application to G. S. 1923, sections 8853·4·5. relating to 
damages tor taking tor pubUc use. This answers your f:lecond Inquiry. 

G. A. YOUNGQUIST, 
April I, 1925. Assistant Attorney General. 

120 
COURTS-Probate-Notices-Names of attorneys on. 
The Judge ot Probate,' Kandiyohi County. 

You Inquire why the name ot the attorney tor the representative should 
not appear on the published order for hearing on claims. 
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I know of no la w which requires the attorney's nnme to appear on any 
probate citation or notice. In some places they rarely appear. 

I know of no law which prohibits the attorney's n ame be ing on the 
DoUce of hearing on claims. In mos t places, by reques t to the judge or 
otherwise. a ttorneys see that their names appear on all noUces and citations. 
This for legitimate adve rti sing purposes. But It is wholly optional all along 
the line. The blank publishing people. or some ot them, h av e l eft the Une for 
the attorney's name ott of printed blanks for notice of hearing on claims, tor 
some years , but there Is no Jegal reason therefor. H the court does not 
object and the lawyers desire it, their names may go on. 

March 28, 1925. 

121 

ALBERT F . PRATT, 

Assis tant Attorney General. 

COURTS-Witness-Tcstimony of at former trial when witness is dead. 

The County Attorney, Murray County. 
You state a case where a witness died a tter giving tes timony at the 

trial of a criminal case wherein the jury disagreed. You also s tate that the 
court reporter who took the tes timony has died. 

You inquire whether upon a trial the notes of the deceased court 
reporter as to the testimony given by the deceased witness may be read to 
the jury. 

The general rule In this s tate wil1 be found in the following cases : 
State va. George, 60\ Minn. 503; Mill Co. vs. Ry. Co. 51 Minn. 304; 

Slingerland vs. Slingerland, 46 Minn. 100 ; Flnnes vs. Selover, 114 Minn. 
339. See Dunnell's Digest. section 3308. 
The death of the court reporter who took the teatimony adds a new 

feature to the case on which I find no authorJty. I am of the opinion, how­
ever, that If it Is shown that the deceased witness was duly sworn and t esti­
fi ed, that the deceased reporter took th e notes of the tes timony, and there Is 
someone who can read these notes to the jury, tha t such proof should be 
received. It might be safer, however, to have the notes transcribed and t esU­
mony given by some perw n- say the clerk- who was present at the trial and 
heard the decE"nsed witness tesUfy. The t ranscribed notes might be referred 
to for the purpose of refreshing the r ecollection of the witness. 

In the case of Palon vs . Great Northern , 135 Minn. 154, our supreme 
court has even gone so far as to hold lha t neither the parties nor the issues 
in the two actions need be the same, the Ques tion being whether the pa.rUes 
and Jssucs are nearly enough the same to make the !estJmony admissible. 

WILLIAM H. GURNEE, 

April 9, 1925. Assistant Attorney General. 
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122 
CRIMINAL LAY'-Adultery-Necessity of joining both parties in prosecu­

t ion for. 

Leonard Erickson, County Attorney. 
Referring to prosecutions tor adultery under section 8702, G. S. 1913. you 

inquire, if both the parties alleged to have committed the otrense must be 
proceeded against in order tq sustain the prosecution. 

On general Questions involving procedure tor instituting the prosecution, 
see State VB. MarshaU, 140 Minn. 383, and cases cited. Also State VS. Dlugl, 
123 Minn. 392 and cases cited. 

Your point was not directly, Involved or decided In either case, but In 
the latter case the record shows that only Dlugi was prosecuted- and he 
alone was named as defendant In the indictment. 

The husband Is also named as one of the witnesses who tesUfled before 
the grand jury on the finding or the Indictment. So It seems that an indict­
ment' bas been returned and prosecuted against one and not against the 
other. 

The complaint in justlce court was against both of them, and prayed 
that they both be arrested, etc. See also State vs. Brecht. 41 Minn. 50. 
where It appears that only the man was prosecuted, and the indictment 
seems to have been against him only. See also State vs. Vollander. 51 Minn. 
225, wherein, on page 227. It appears that the charge was against the man 
alone, and as against him, the testimony of the injured husband was held to 
be competent. 

There would seem to be DO question that either one or both may be 
named In the complain t or Indictment. The principal difference Is that in 
one case the evidence of the IDju~ed spouse Is competent, while it is not 
competent against the spouse, when she or he Is defendant. 

ALBERT F. PRATT, 
January 26, 1925. Assistant Attorney General. 

123 
CRIMINAL LAW-Extradition after conviction. 

Frank E. Morse, County Attorney. 
You Inquire: 

"1. Where a person has been convicted on each of two separate 
charges of unlawfully selling IntOXicating liquor, sentenced upon one 
convicUon and a stay of execution of sentence granted. and while the 
stay is in effect, the defendant leaves the s tate and becomes a fugitive. 
wlll 'extradition be granted?" 
Answer: There Is no legal objection to the granting of a request for 

rendition In the case stated, when properly presented. In the first case I 
take it that the request would be based upon the judgment ot conviction. To 
make up the record, exemplified copies of complaint (Information or Indict­
ment) , warrant, return, verdict. judgment. minutes relating to stay, detault, 
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commitment, If any, bench warrant on commitment. it any, etc., must be 
presented, together with affidavits showing all material facts not so shown. 
'l'he stay may of course be vacated and commitment and 'bench warrant 
i ssued on the jUll gment. 

DecembCl' 16. 1925. 

124 

ALBERT F. PRATT, 

Assistant Attorney General. 

CRIM I NAL LA W-Extradition-Desertion and non-support-Children. 
John W. Lovell, County Attorney. Martin County. 

I aclmowledge your communication in which you state tbat in 1922 the 
wife of one A, a resident of your county, took their three children and left 
for Montana, where she remained until the summer of 1925. working and 
SIl]lpOl'ling he rself and the children; that in 1922. shortly after the departure 
of his wife and children, A obtained a divorce from his wife, with custody 
of the children, but made no e fl'ort to get the chlldren back; tbat some­
thing over a year later A went to Indiana, where he is now living; that there­
after, in July, 1925. his former wife returned to Martin county. Minn., bring­
Ing the three children with her, and that they are now Hving in .that county 
practically destitute; that you have made demands Ul)OO A to support the 
chlldren, but that he pays no attention thereto. You Inquire whether A. Is 
guilty of desertion, also whether the crime has been committed in Martin 
county, bearing ill mind that they were not In that county at the time A left. 

Two ques tions arise: (1) What offeose, if aoy, has A committed in the 
s tate of Minnesota ? (2) If he has committed an offense, can he be brought 
back to Minnesota for trial by extradition pl'oceedlngs? 

(1) Defendant might be guilty of two offenses, simple nOO-Sul)Port, a mis­
demeanor. under G. S. ]923, section 10]36, or desertion and failure to care 
for and support his children with intent wholly to abandon them, a felony, 
under section ]0]35. In my opinion the defendant is clearly guilty of nOll­
support In Martin county. He probably was not guilty at non-support 
when hIs wife left and took the children with her to Montana. If 
she bad been . obliged to leave on account at his misconduct, the situa­
tion would be different, but s ince he got a diyorce on account of her mis­
conduct, and was awarded custody of the children, it mus t be assumed that 
when she took the children she did so upon her own initiative and without 
her husband's consent. This would give him lawful excuse for not support­
ing the chlldren, nnder lhe s tatute. as long as she kept them away from him. 
However, if he has been given reasonable notice that the children are back 
in Minnesota and are in need of support, and has failed to furnish such sup­
port after reasonable opportunity, he is guUty of non-support in Minnesota 
even though he has not been in this state since the children returned. The 
venue of the offense would be in Martin county, where the children now 
res ide, as tha t. Is where the defendant owes the obligation to care for them 
unUl he mal{es provis ion for them elsewhere. His constructive presence 
there will he assumed for the purposes ot tbis offense. 
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Note to State VB. G1Ilmore, 47 L. R. A. (N. S.) 218. 

Re Fowler, 89 Ran. 430, 131 Pac. 598, 47 L. R. A. (N. S.) 227. 

State VB. Wellman, (Kan.). 170 Pae. 1052, L. R. A. 1918, D 949. 
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See also : State va. Justus, '85 Minn. 114; State va. Ford. 151 Minn. 382. 

Whether. A Is guUty of the more serIous oftense of desertion, there is 
some doubt. There are no Minnesota. cases on this point. From the author­
ities above cited it appears that there may be constructive desertion of wife 
or children in the state of their residence, though the accused Is not)o another 
stahl ,However, tbese decisions seem to be based on statutes setting forth 
the dIfferent elements of the offense disjunctively. so tbat either desertion 
or mere failure to support Is sufficient to complete the offense. Under our 
s tatute tilere must be both desertion and failure to support, accompanied 
by intent wholly to abandon. Perhaps constructive desertion would be sut­
fic ient, especially In view of the last clause ot the statute, which provides 
that desertion and faUure to support for three months shall be presumptive 
evidence of intent wholly to abandon. On the other hand, it might be 
argued tbat since we have. a separate statute, providing for the orrense of 
simple non-support, there must be an overt act of desertion committed within 
tbe state in order to make out a case of felonious desertion. However. until 
the Ques tion Is decided otherwis~ by the supreme court, this department Is 
disposed to advise that constructive desertion by a man who Is absent from 
the s tate is suffiCient, provided the circumstances are such as to show an 
intent whol1y to abandon. 

(2) Assuming that A has not been in the state since the return of the 
family (rom Montana, the case Is an example of the class at constructive 
ptienses which are not extraditable under the federal statute. In order to 
extradite an accused person, he must have been personally present in the 
state at the time the oft'ense was comruitted, or at least at some time during 
the course of its commission, must have fled from the state, and must now 
be a fugitive from justice. If A has been in Minnesota at any time during 
the period in which he bas been guilty of non-support, or it he should come 
into the state while the present situation exists and then gO away again, 
he w.ould be a fugitive from justice and could be extradited. It is possible 
that the desertion or non-support began when A permitted his wife to take 
the children away without making provision for their support, or when he 
later left the state without making such provision. 

25 C. J. 257, See. 12. 

Ex parte Roberson, (Nev.) 149 Pac. 182. 
State VB. Wellman (Kan.) 170 Pac. 1052. 

Taft VB. Lord, 92 Conn. 639, 103 AU. 644. 

8 R. C. L., 306. 

OP. 550, Attorney General Report 1920. 

February 2, 1926. 
CHESTER S. WILSON, 

Assistant Attorney General. 
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125 
CRIMINAL LAW-Extradition_For selling mortgaged property. 

Chesler S . WH!'tOD. County Attorney. 

You Inquire it the offense ot unlawfully sellfng or disposing or chattel 

mortgaged property as defined by section 10395, G. S. 1923. Is an extraditable 
offense. The offense constitutes a felony. Such an ottense Is an extra­
dita ble otTense. 

Whether or not the extradition warrant will Issue or be honored ot 
course depends largely upon the facts. The application Is usually scrutin­
ized quite carefully, to see if it is merely a collection cnse, 

In proper cases- usually for wife desertion or offenses Involving women 
and children- extrad itions arc issued even in misdemeanor cases, althougb 
under the rules extradition for misdemeanors are not favored. However, 
they are not prohibited. 

The value of the property is not material, except as It might Influence 
the demanding or rendering chief executive to decide thati the case Is Dot 
worth the expense and trouble of rendition, it the amount Is of little con­
sequence. 

April 9, 1925. 
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ALBERT F. PRATT, 

Assistant Attorney General. 

CR I M I NAL LA W-Extradition-I nterstate renditlon-M ildemeanors-Aban­
donment of wife. 

The County Attorney, Steele County. 

You inquire whether resort may be had to extradition proceedings upon 
n charge pending against the accused that he has abandoned hIs wJfe. 

There was a ruHng by this department some twenty years ago tbat resort 
could be had t.o extradition proceedings only jn cases In which the accused 
Is charged in the demanding state with the commission of a felony. 'rhere 
Is no authority in law for the distinction between felonies and misdemeanors 
as appUed to these proceedings. 

It is said in Scott on Interstate Rendition, section 19, that: 

"The authoritit!s are practically unanimous and unquestioned in 
holding that it (the federal statute) applies to all persons charged with 
the commission of any crime whatever in the state or territory from 
which he may have fl ed. No state, by its governor or legislature. can 
place any limi tation on the character of the crime charged against the 
fugitive from the justice of another state. It the orrense charged In tho 
demanding state, however frivolous, Is a crime according to the statutes 
of that state. that estab1ishes its legality beyond question in the asylum 
state, and Js sufficient justification for the arrest and surrender of the 
accused person under rendition procedure," 
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The suggested distinction between the two classes ot crimes, felonies 
and misdemeanors, as applied to extradition proceedings. was brought to 
the attention of the highest court many years ago. The court, In its 
decision. quoted the language of the federal statute: "A person charged in any 
Flate with trenson, fe lony. or other crime, who shall fl ee from jus tice and be 
found in another s tate shall , on demand of the executive authority of the 
state from which he fl ed, be delivered up to be removed to the state having 
jurisdiction of the crime," 

The court said: 
"Lool<ing to the language of the clause, it i s difficult to comprehend 

how any doubt could have arisen as to its meanIng and construction. 
The words 'treason, felony or other cr im.e ,' in their plain and obvious 
import, as well as in their legal and technical sense, embrace every 
act forbidd en and made punishable by a law of the s tate. The word 
'crime' by Itself includes every offense from the highest to the lowest 
in the grade of offenses, and includes what are called misdemeanors , as 
weH as treason and felony." 
Kentucl{y vs. DennIson, 24 How. 66. 

It does not nE'cessarlly follow that the governor of the state of asylum 
would allow the application and return the fugitive. Some of the governors 
exercise what they are pleased to term "di8crcUon" in the allowauce or 
dlsallowance of applications for the return of a fugWvc, and there Is no way 
of reviewing the exercise of this so-called discretion. The governor can­
not 1re coerced by mandamus or otherwise to allow the application, even 
when ~ case is presented in which it is his plain duty under the law to allow 
It. 

There is quite a unanimity of opinion among the governors of the 
several st.at.es in regard to the oft'ense of child desertion; while, unfortun­
ately, a dlft'erent view sometimes obtains with reference lo a charge or wire 
desertion. 

If you have an aggravaled case. one that clearly calls for a crimInal 
prosecution, I think you may look for success in your undertaking to secure 
a return of the accused. 

In most of the states, as in our own, there is a provision applicable to 
child desertion ond wife desertion both, allowing the court in case of con­
victIon to accept proper security from the accused for the discharge of his 
obllgotion in the future, meaning the furni shing of proper care and support 
for the abandoned wife or the abandoned child, and, upon such assurance, to 
suspend or annul the sentence of conviction. In some Instances the gov­
ernor of the asylum state accepts such assurances to obviate the return of 
the accused and the expense of a trial , when it is apparent that the accused 
wHl be released arLer conviction upon giving, such assnrance in the courts 
of the demanding stole. The practice. though unauthorized, is a convenient 
one. It has been employed on more than one occasion by the governor of 
this state, with no discouragement of such action on the part of lhls depart­
ment. 

JAMES E. MARKHAM. 
August 31. 1925. Deputy Attorney General. 
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121 
CRIMINAL LAW-Felony-Complaint for compou nd i ng. 

M. A . Bratttand. County Attorney. 

You state that certain cream, value about $5.00, was stolen in the night 
Ume trom a buUding, and that the owner "compounded" with the thieves 

(or about $25.00 each. You request form ot i~dictment under section 10034, 
G. S. 1923 for compounding a felony. 

The only case that I know of under thIs sectlon which has reached 'pur 
supreme court is State VS. Quinlan, 40 Minn. 55. The indictment in that 
case Is set out in full . Apparently no question was raised on the Indictment. 
but the case was reversed for variance between the pleading and the proof, 
in connection wUh' the description of the original offense alleged to have 
been committed by the payor. So please look .care'fully Into the facts of the 
original defetlse and plead accordingly. 

You will also note that there are several distinct ottenses defined in sec­
tion 10034; the taking may be under an agreement (1) to compound a crime; 
(2) to conceal a crime; (3) to compound a violation of a statute; (4) to con­
ceal a violation of a statute; (In to abstain from a prosecution therefor; (6) 
to discontinue a prosecution therefor; (7) to delay a prosecution therefor; 
(8) to withhold any evidence thereof ; all in cases where compromIse Is not 
anowed by law. 

Apparently, under the common law, the charge of "compounding a fel­
ony" could be sustained by proving an agreement Dot to prosecute. State 
VB. Hodge, 55 S. E. 626, 627, 142 N . C. 665, 7 L . R. A. (n. s.) 709, 9 Ann. Cas. 
563; Blackstone 4 Comm. 134, ·Russell CrJmes, 194; Bishop Crtm. Law, 648; 
Black Law Diet. 240; 8 CYC 492. 

Our statute makes "compounding a crime" one subdivision, amI It In 
doqbt as to just which subdivision should be pleaded under or It the ev i­
dence shows a "settlemE'nt," charge an agreement to "compound the crime," 
and rely upon the general definitions as to what constitutes "compounding" 
a crime, or "concealing" a crime. 

The statute, In the last paragraph, apparently treats the orrense gener­
ally as that of "compounding a crime," but In fact, as above stated, there are 
apparently several orrenses deftn.ed In the statute . 

. It Is possible that It the "settlement" were all made at one time with all 
the alleged thLeves, the agreement might be charged as made with all of them 
and each of them, In one Indictment. Otherwise It would seem that the tak­
ing of each payment and the making of each agreement constitutes a sep­
arate otrense. 

January 21, 1926. 

ALBERT F. PRATT, 

Assistant Attorney General. 
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128 
CRIMINAL LAW-Fornica t ion- Abscondi ng t o avo id pat ern it y proceeding • . 
County Attorneys. 

As to the proper venue ot a criminal action based on subdivIsion "A," 
section 10185, General Statutes 1923, which detlnes and provIdes for the 
punIshment ot the crIme ot absconding with intent to evade paternity pr~ 
ceedlngs. 

The attorney general and his 8tatt have given this carelul consideration. 
and you are advised that the proper venue or such a prosecution Is 10 the 
county from which the accused man actually absconds, regardless or whether 
or not. it Is the county In which he resides or In which the woman resIdes. or 
in whIch the original fornication was committed. This opinion Is based 
on the general statutory rule that the venue ot a criminal prosecution in the 
absence or any specific statutory provision to the contrary. is in the c.ounty 
where the crime was committed, that Is, where the crime was completed. G. 
S. 1923. section 10701; 16 C. J . 187, section 262. 

Of course it might be argued that a prosecution for this offense might be 
commenced In any county which would have jurisdiction ot the paternity 
proceedings on the theory that the intent of .the accused in absconding to 
evade such proceedings must be had with reference to some county in which 
such proceedings could be Instituted. However, it has been held that pater­
nity proceedings, though criminal in form, are essentially civll in nature, 
and it would hardly be proper to resort to the special statute providing 
fot' the venue or such proceedings (G. S. 1923, section 3261) for the purpose 
o( fixing the venue of a criminal prosecution contrary to the general rule as 
stated. Until there is some more authoritative rule to the contrary, this 
department wiU hold that the venue for the prosecution of the crime In 
ques tion is in the county (rom which the accused actually absconds. 'l'he 
courts might hold to the contrary. When this happens we wiU change the 
rule. The indictment should include an allegation of the original fornication 
as well as the other elements of the offense. It is not necessary that there 
should Ibe stated ·or proved a prior conviction of fornication. If in fact there 
has been a prior conviction for fornicatil?n, the original evidence on that tea· 
ture of the cas.e must be submitted to the jury in the prosecution tor 
absconding, for the obvious reason that in a prosecution for fornication the 
conception of a child Is not an elemental circumstance, whereas in the pro­
secution for absconding It is at very essential element, and the evidence must 
be submitted to the jury so that it may be determined whether or not the 
fornication with which the accused is charged was the cause of the concep­
tion. Evidence of the prior conviction of fornication might be admitted as 
part of the proof, but it would not be sufficient of Itself to establish the 
offense. It must 'be shown, of course, that the conception resulted trom the 
fornication. 

October 22, 1925. 

J AMES E. MARKHAM, 

Deputy Attorney General. 
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129 
CRI MINAL LAW-Gambllng-Lottery-Gamo of " beano." 

Wm. R. Mitchell, City Attorney. 
You inquire if the game commonly called "beano" where players pay· 

ing a cer~ain amount, usually ten cents each, for a card, placing corn or beans 
upon certain letters on the card as the letters turn up on a wheel, the holder 
o( the card which first spells ou t the word getUng a piece of merchandise, 
cost something like 79 cents wholesale, for which the players In the aggre­
gate have put up from $4.00 to $7.20, the others getUng nothing, Is a lottery 
(IT a gambling game. 

This is one variation of the ancient game of "keno" and is a lottery or 
gambling device, or both, under Minnesota laws. 

You inquire it ' 'tblanket wheels" and "candy lotteries" are lotteries or 
gambling devices and if their operation constitu tes operating lotteries or 
gambling devices. Yes. 

You inquire it the lottery or gambUng statutes are applicable where some 
article or merchandise Is given with each ticket or card or chance sold. Yes. 

J une 9, 1925. 

130 

ALBERT F. PRATT, 
Assistant Attorney General. 

CRIMINAL LAW- Gift enterprises-Lotteries. 

J . L. Lobben, County Attorney. 

You state that some at the merchants give out "trading stamps," others 
use a ticket or coupon, where purchasers are given china ware or other 
merchamdLs.e as a gift or inducement to purchasers to trade at their stores. 

You inquire it the use of the "cash coupon ," {the coupon reads: "Cash 
Coupon, 10 cents. This coupon represents cash purchase to the amount 
stated above and. with other at these coupons, is redemRlble in 'Good Luck' 
china ware according to our profit·sharlng li.s¢. Cash value one·tenth mill. 
[·Sigmature of seller]."} is In violation of the gift enterprise law. 

Please take the statute and the decision in the case at State ex reI. V8. 
Sperry & Hutchinson Co., 110 Minn. 378, and case& there cited, and cases 
cited in 2' L. R. A. (n. s.) 588, and test the facts by the statute and decisions 
and you will have your answer. 

It there is any element of chance involved, by drawing Of otherwise, 
that, of course, ends it, and the practice Is illegal. 

It does not appear how the buyel\S go about it to get t~eir china, whether 
it Is put u.p by a third party, or by the seller. This may be a case where the 
merchant has on exhibition the premiums, duly labelled, one to be given tor 
$5.00 In coupons, another for $10.00 and so on. I have not heard of any legal 
objection to that practice. See on that question page 3903 of the above case. 

It may be a case of selection from a catalog furnished to the purchaser 
by the merchant, wherein the premiums are described or pictured, one to 
be given for so many s tamps, ano ther for so many, a definite number, anu 
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so on. See on that que.stlon bottom at page 39'3, top or page 394, of the above 
case. On the whole question ot "trading stamps" see last ,paragraph of the 
decision, page 397. 

It Is probable that the coupon Is i3sued t.l'Ilder one of the two arrange· 
ments mentioned above and on page 393, tn either of whIch cases the pro­
cedure &eerns to be unobjectionable from a legal standpoint. 

December 29. 1925. 

131 

ALBERT F. PRATT, 
Assistant Attorney General. 

CRIMINAL LAW-lotteries-Gift enterprises-Voting contests aa. 

The County Attorney. Waseca County. 

You direct attention to a newspaper advertisement inserted by a dealer. It 
is headed "Cast yota" votes in the big gift election." Following this are "Rules," 
not any too clear In contents or meaning. wheretn it Is declared that "with 
every 25-cent purchase or over you w1l1 receive 25 votes free. The first one 
bringing In the required number of votes wIll have the choice at the tallow· 
ing gltts-Cast your vote for your favorite gUts." It then lists gifts tor 
boys, glrle, women and men. Apparently the boy first ,brl'nging in 300 votes 
will receive a baseball bat. the two boys first bringing in 250 votes each will 
receive a baseball 'bat ot another variety, and so down to "Everybody: 700 
votes for a pencil. Pick your winner and vote early and otten at (:name of 
dealer)." 

Pr&Sumably the votes are transterable. There is no time limit as in 
mos t "voting contests." where there are first, -second, third, etc., prizes based 
on number at "votes" received, but the boy first in line with the 300 votes 
gets the first baseball bat, and so on down the line until the "gifts," at which 
there are 9, are gone. But the distribution at the "gifts" Is not by "chance" 
save only the chance at being the first to get and present the req~ired number 
of votes. which the decisions apparently do not recognize as a "chance" 
under the anti-lottery law. section 10209, et seq. G. S. 1923. 

It dees not appear who puts up the "gifts," but presumably it Is the 
trader. One element in a "gift enterprise" under section 10492, e t seq. is that 
there shall be a third party giving gifts, premiums, or prizeSl. On that 
assumption the scheme does not appear to be within the prohibition of the 
girt enterprise law, section 104.9-2, et seq. 

For an extended dJ-3cussion of the gift enterprise statute see State vs. 
Sperry-Hutchinson Co., 110 Minn. 378, and the numerous cases there cited. 
On voting contests see NaUonal 'Sales 'Company VS. l\'Ianciet (Oregon, 1917) 
162 Pac. 1055, L. R. A. 1917 D, 485, and case.s there cited, and am.notations, 
page. 489, 490. 

On the facts stated and assumed as above, it is my conclusion while the 
scheme is close to the Une, under the decision-s it Ls not In violation of law. 

June 11, 1926. 
ALBERT F. PRATT, 

Assistant Attorney General. 
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182 
CRIMINAL LAW-Lottery-Guessill'Q contest. 
Floyd B. Olson, County Attorney. 

You inquire whether or not the following deacribed enterprise come& 
within the "lottery" or "gift enterpri'se" laws of this state, viz: 

"A weekly newspa.per otrerlng money prizes to perSODS guessing the 
score results of major league baseball contests as compared with the 
score results In 1924:; '0.0 consideration being required from the entrant 
except that his entry must be written upoo a coupon clipped from the 
pages of the newspaper ctl'ering the prizes," 
From your statement of facta, I am unable to determine just what bear­

ing upon the cont&Slt the score results ot 1924 have. If it Is purely a guess­
ing contest without any apprecla'ble degree of skill or judgment involved, I 
would say that the scheme outlined would be a violation ot section 10209, 
G. S. 1923. 

Our supreme court has construed this datute in the tollowing cases : 
State vs. Moren, 48 Minn. 5&5. 
State vs. U. S. Express Co., 95 Minn. 442. 
State vs. Woltord, 151 Minn. 59. 

The subject ot what c(YDetitutes a lottery and the necessary Ingredients 
ot the otrense are constd-ered in 25 Cyc. 1633, et seq., 25 ·Cyc. 1638, wherein it 
is stated that guessing contests have been held lotteries in which 'prizes were 
to be awarded to the persons who, having paid a certain entrance tee or 
purchased a certain amount ot merchandise, should gueSl with the nearest 
approach to accuracy the 'Dumber ot beans in a glMS bowl, the number ot 
cigars on which taxes would be paid during a certaLn month, the number ot 
votes to be cast ,tor a certain orticer at the next election, or the missing word 
In a paragraph otherwise complete. 

All ot the above may be said to involve 'Borne degree ot skill or judg­
ment, but the courts hold that where the winner is to be determined by what 
Is essentially guess-work, the scheme, whatever it may be, constitutes a 

. [otto17. 
While it is true that a con.sd.deration must be paid, or agreed to be paid, 

tor the chance, betore tbe scheme can be termed a lottery, I think that the 
tact that a coupon must be clipped trom the pages at a certain newspaper 
turnlshes such consideration. 

April 25. 1925. 

133 

WILL[AM H . GURNEE. 

Assl'8lant Attorney General. 

CRIMINAL LAW-prohlbltlon-Allowance of mileage to county attorneys 
for Invest igation of vfolatlons thereof. 

George A. Barne8J, County Attorney. 
You Inquire It the county board has authority to allow mlleage to the 

county attorney in connection with the Investigation, ot violations ot the 
prohibition or other crtmlnallaw. 

I think not. 
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The atatute fixes the compensation of county attorneys. (Section 974, 
G. s. 1913, 'acU"" 935, G. S. 1923.) 

The statute provides how the county attorney may be reimbursed out 
of the county attorney's contingent fund for necessary expenses, not especi­
a lly provided tor by law, In preparing aod trying criminal cases, conducting 
investigations by the grand jury and paying the nece.3sary expenses of the 
county attorney incurred in the business of the county. (Section 975, G. S . 
1913, section 934, G. S. 1.923.) 

This statute covers all classes of criminal cases. Seelion 25-A . chapter 
416, Laws 1923 (section 3226, G. S. 1923') creates the law enforcement fund, 
which "may be used by the county sheritr for the purpose of condUcting 
investigatloll.Sl and securing evidence of the violation of any such law (relat­
tng to intoxicating liquor) and for no other purpose," to be disbursed upon 
written request of the sheriff by auditor's warrant counters igned by a. judge 
of the district court. 

The sherttt's office is, of course, the inves tigating oftice. Which Is not 
to Eay that the county attorney does IDot do a lot of it, and necessarily so. 

lt looks as though the legislature had intentionally llmited the payment 
out of the county treasury at ex.penses ot investigation, etc., by the county 
attorney and sheritt, to payment, respectively, out of the two contingent 
funds, and made the same subject to the control of the judge. Except, of 
course, as the oSheritt ts allowed certain expenses in connection with the 
performance of his ofticlal duties, upon allow8mce ot the county board, 
under statute's not here pertinent. 

March 16, 1925. 

134 

ALBERT F. PRATT, 
Ass istant Attorney General. 

CRIMINAL. L.AW-Proh ibit lon-Ev idence of liquor f ound as evidence of 
possessing f or sa le. 

Theodor S. Slen, County Attorney. 

You refer to .section 3214, G. S. 1923, relating to evidence in abatement 
proceedings under the prohibition law, .to the effect that "the nnding of any 
liquor or any bar • • • shall be prima facie evidence in runy civil or 
crIminal proceedings under this act that such premIses or place Is a 
nuisance." Stating that you have 'brought certain charges ot nuteance under 
the prohibition law, liquor being found on the premises, and that in each 
case YOU have also charged posseSSion for sale, as a s eparate ottense, under 
section 2: you inquire it the rule of evidence above referred to 1& applicable 
to such cases, and also if proof of the finding at liquor Is evidence te~dlng 
to prove th~ charge of p03session for sale. 

1 doubt it the rule ot prima facie evidenee applies on a charge of posses· 
&lon for sale. It is applicable by its terms only to all civil or criminal pro. 
ceedings under the act, relating to nuisance. 

However, the finding ot the liquor and all the surrounding facts and cir. 
cum stances- place wher.e kept, amount, kind of containers, etc., etc.,-are 
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all competent evidence, and tn many cases the: only available evidence, tend­
ing to pmve possession for sale, and properly to be submitted to the jury 
on that iossue. 

State VB. Upson, 201 N. W. 913, is the 1~te5t case tnvolvl1og evidence 
along that 11ne. That was a case ot sale, but the legal principles afe the 
same. 

State VB. Bolnick, 1&6 Minn. 498, 194 N. W. :U8. was a case ot possess ion 
tor 'Sale--evtdence warranUn.g conviction was that the deCendant was caught 
fllUng pints out ot a jug. 

See state VB. Clark, 155 Minn. 117, 192 N. W. 737. EvJdence of corks 
and bottles admissible. 

See State va. Hess, 154 Minn. 89. Possess ion tor sale case, where liquor 
taken on search warrant was held admissible in evidence, 

See State VB . Nordstrom, 146 Minn. 136, 139, for some of the circum­
stances which are at:lmlssible. 

One reascm. for the apparent lack of CMes involving the admLselbllity of 
such evidence, as mentioned in your letter, is that the rule 13 So well estab­
lished that there Is no use of raising It. 

The "possession of lIquor under such circumstances that it must have 
been the intention of the ,possessor to sell" (quoting from your letter) is 
clearly "suttlcient to ~upport a case, unless the jury accepts some explana­
tion" on behalf 01 the accu.sed. 

April I, 1925. 

135 

ALBERT F. PRATT, 

Assistant Attorney General. 

CRIMINAL LAW-Prohlbitlon-Law enforcement fund-Forfeit.ed bail 
mone), n,ot In. 

Theodor S. Slen, County Attorney. 
You inquire it bail money forfeited f01" nOD-appearance on charges of 

violation of the prohibition law goes into the county law enforcement tu'nd, 
created by section 9 ol chapter 416, IAtws 1923. 

No. That fund is composed of one-hal! the fines imposed and paid into 
the county treasury lor violation of the laws of this state relating to Intox­
IcaUng liquor. Forfeited bail moneyoS' are not "fines" within the meaning of 
that term, and do not constitute or pay the penalty for violation of law. 
The defaulting defendant may ·be apprehended and convicted, notwithstand­
ing his bail money is forleited, and then. one·haJt 01 the fine Imposed and 
paid wil1 go into the law enforcement fund. 

Decem:tler 21, 1925. 

ALBERT F. PRATT, 

Asslf;tant Attorney General. 
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136 
DANCE5--Designation of officer to attend. 

The County Attorney. Cook Counly. 
You state a'lld inquire: 

127 

" I t Is provided by 'section la, chapte r 139, Laws 192'3, regulating 
public dances, that In case ot a public dance given In a municipality. 
the ofUcer tor tbe dance s,haU be designated by the chief peace oUlcer 
ot the municipality. The village marshal Is the chief peace ortieer of 
this village. Is he required to apPoint another peNon to act as such 
officer~ or may be designate himself to act in that capacity and collect 
a tee? 

"And may the village council fix the tees to be charged by dance 
officers ?" 

Is the vJilage marshal the "chief peace officer"? How about the mayor 
or president, the trustees, and the vlllage constables, elected under section 
1134, G. S. 1.923? 

The president and the trustees' are ex-officio peace officers. 'Section 
1180, G. S. 1923. Burkee VS. Matson, 114 Minn. 233, 236. 

Constables are 'Subject to the lawful orders of the council or president. 
Sec lion 1179; Burkee vs. Matson, supra. The marshalls appointed by author­
Ity of the council. Section 1186 (4). G. S. 1923. HIs compen'5ation Is fixed 
by the council, and he doubtless is subject to the lawtul orders ot the council 
or president. 

My best judgment Is 'that the mayor or president Is the "chief peace 
officer," wllhin the meani'og ot the public dance law, of a village organized 
under either ot the general law8. 

It there are vllIage constables, as the law requires, which one ranks the 
other as between the two ; and if there are constables and a. marshal, or one 
constable and a mar3hal, which one ramks the others? 

Assuming, however, that in your case the village marshal is the "chief 
peace officer," there would seem to be no legal reason why he should not 
designate himseU as the "officer ot the law present at the public dance," 
'I'his, ot course, In the event that the mar,shal is not putting on. the dance 
or interest ed therein. 

U the marshal f,so deSignated as the "officer of the law," whether by the 
president or mayor or by himself, the way it Is usually worked is for the 
council to fix the fees for his service3, and require them to be paid by the 
permit hoilier to the village, a t least where the marshal is on a salary basis. 
This is eas ily done by r equiring such payment as one of the conditions of 
i3,sulng the permit. 

Or, jf the marshal is on some sort of a fee bas is, the council may 
fix or allow him to fix it by agreement with the permit holder, and authorize 
it to be paid to and r etained by the marshal as a part of his Official compen­
sation. 

So, whether or not the marshal is the "chief peace officer," and how­
ever <?r by whom h e may be desi~nated as the "officer of the law" to be 
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present at the public dance, the council ha's fu ll control of the matter, by 
imposing condllions in connection with the Issuance ot the permit. (Note­
See C. 321, Laws 1927.) 

F ebruary 8, 1926. 

131 

ALBERT F. PRATT, 

Assistant Attorney General. 

DANCES--Llcc.noses-Author ity of t own board. 

R. J, Stro?lme, County Attorney. 

You inquire as to whether or not the supreme court of this state has 
had occas.fou to construe chapter 139, G. L. 1923. You furtber inquire a.g. to 
whether or nol tn acting upon petitions for dance hall licenses' the town 
hoard s may exercise judicial discretion. or whether th eir duties are purely 
minis terial. 

In the case of State VB. Hoffman, 199 N. W. 175, the supreme court sus­
tained the cOILSiitutionality of the so-called dance hall law, 

In Town 01 Lind en V3-. Fischer, 154 Minn. 354, the supreme court sus· 
tained chapter 478, G. L. 1921, which in part covered the same subject matter. 
You wlll find citations tn tbese cases which ·may be valuable. 

I also call to your attention the fo llowing cases which, while not 
involved with the propo.&ition of dance halls , deal with the discretionary 
powers of the governing body of a municipality: 

Bainbridge va. Minneapolis. 131 Minn. ]95; 
State vs. Rosenstein, 148 Minn. 127; 

and the cases thereIn cited. 
I have no doubt that the granting or retus,al ot a license for a da.'D.ce 

hall rests within the ,f'Ound discretion of the town board and that the exer· 
clse of s uch discretion w1l1 not be interfered with by the court in the absence 
ot a showing that the board acted capriciously or arbitrarily. (See last 
two ca·ses above cited.) 

July 3, 1925. 

138 

ALBERT F. PThATT, 

ASSis tant AttaJ'm.ey General. 

DANCES-Perm its for-By whom may be Issued. 

The County Attorney, Ramsey County. 
It appears from your communication that a certain dance hall Is' situated 

in an organized town in your county; that the annual tOWlllJ meeting voted 
against .the granting of a permit to operate such dance ball; that the town 
board has refused to issue a permit therefor; and that the proprietor of the 
place has now made application to the county board for a permit to hold 
public dances therein. 

Calling attention to section 4 of chapter 139, Laws 1923, as amended by 
chapter 302, Laws 1925, being section 10164, G. S. 19·2'3, which provides that 
"any peNlon or persons deSiring a permit to hold, give or conduct a public 
damee shall make sucb application therefor, by flUng with the city clerk, 
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r111U4 J'eOOnier, or county laudJtor," you inQ.ulre it the county auditor has 
aathorlty to Neell'e the appllcation and the county ,board authority to con­
sider It. 

Bo.th inuu.lrlea are anUJered In ~ ·llegatlve. The acUon of the town 
m~t1nc .was, of course, only advisory. ,but the actlon of the towml board was 
ftnal. 

The reference ill ,the secUoll quoted above to IIreeenttng the appllcation 
to the county auditor ls..AppUcable only to unorganized terrltol'7, as specified 
In the last paragro,ph o! sectlon .3 o! the act. 

The COlmty board, on appeal under secUon 13, may revoke a permit 
.g~anted by a towu board, but may not grant auch a permit, saTe for unor­
ganized territory. 

July I, 1928. 

III 
DEP0811'ORIE8-Cltle. and Village •• 
A. W. Spellacy, Village Attorney. 

A!LB'ERT F. PRATT, 
Assistant Attorney ~neral. 

You direct 8ttenUon'to section lUI, G. S. 1m, and chapter 178, Laws 
1926, and ask to be advised as to the amount of bond that should be fur. 
nlahed by the dep06Uonee of village _e. • 

You are advised Ithat If the.clepo8Jtory furnishes a bond and no security, 
the bond ,must be in the eum 8P90ilfted by -section 184.1. On the other band, 
if the depository furnlBbes collateral.eecurlty as authorized by cb&pter 173, 
the treasurer Is authorised to deposit :funds at the village only to the 
extemt of 90 per cent of the 'ma.rket value ot ·the aecurtt1es so depoa.lted. 
Chapter 173 does not amend or supersede .action <1841, but merely authorises 
the d.eposltory to assign eo11ateral secur:lty in Ueu of a bond It It 80 desires. 

0HMl.LES :m. PBIliLLlPS, 
March 6, 1928. Mslstant Attorney General. I. 

DEP08ITORIES-Cltlea and Villages-Depoaita outaldo of city und.,. charter. 
J8imes SplUane, City Attorney. 

You etate that your city treasurer wlli receive at least $50,000.00 more 
money than your charter allows him to deposit in local banks, 8IIld you 
inquire whether the city may deposit the excess in some bank or banks out· 
side of the city, provided the 'bank furnishes proper bond. 

AM I understand, your city is operating under a home rule charter. Sec~ 
tlon "7 thereof provides -that the City treaaurer shall receive amd safely keep 
all money Ibelonging 10 the city, including 'license money and iflnes. Section 
418 directs that the ctty treasuller shall, lmmed-iately upon receipt of money, 
cred!t the same to the proper fund and deposit !t In the llAme of the c!ty "!n 
'& depository, if any. wbich Isball have been designated by tbe city counell:" 
:Bection 49 !provides that the city counell may' by resolution d.esignate "any 
state or ,national bank or trust company. baving its principal plaoe of b.\J,si. 
ness in the city of Rochester'" a depository for city moneys. 

• 
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When the city council has designated each '3tate and national bank and 
trust company having its principal place of business In the city or Roches ter, 
it has exhausted its power to designate depositories. In my opinion, under 
the terma ot your charter, the council has no authority to designate any 
InsUluUon not. havIng its principal place of business tn your city as a depos i· 
tory tor city funds. 

As hereinbefore indIcated, It Is the duty of the city treasurer to deposit 
all city moneys a8 received In the depo3itories designated by the city council, 
11 Bny. He Is limited, however, in the amounts whtc,h he may deposit t'D aoy 
particular depository tn the following manner: 

1. He Is prohibited trom depo'3iting an amount In excess of one-balf of 
the penalty at the bond furnished by such depository. See section 48; wnd 

:2. He Is prohl·bUed tram depositing In any depository an amount in 
excess ot the assessed capital Btock ot sucb depository as shown by the 
public tax Hst. See seetion 49. 

Under section 61 the treasurer and his oUlclal bond are relleved from 
liability as to ,maneys 'legally deposited In any duly de'31gnated city 
depository. 

When the city councll has deSignated eacb atate and national bank and 
trus t company, having its principal place at business in the city of Rochester, 
and the city treasurer has deposited. In each at said depositories the maxi­
mum amount which he may legally deposit therei'lll under the above limita­
ttOIlB', he becomes liable for the safe-keeping ot any excess moneys at the 
city. I am at the opinion, however, that he may deposit such excess in banks 
outside at the city at Rocbe3ter, 'but he and bis official bond continue to be 
Uable for the sate-keeping of sucb depoSits. I am further at the opinion 
that the tre81Surer may take tram said fbamks a proper common law bond to 
secure the sate-keeping and payment of such moneys. Such bond, however, 
would not be an official bond of a depository. but rather a common law 
bond for the protection of the treasurer under his absolute lIab1Uty for the 
sate-keeping at such moneys. 

June 27. 1925. 

141 
DEPOSITORIES-Collateral. 

Secretary ot Executive Councll. 

CHARLES E. PHILLIPS. 
Assistant AttOl'1Dey General. 

Section 4, chapter 265, G. L. 1925, authorizes the executive council to 
accept tram state depositories as security in lieu of surety bonds such bonds 
and cerUflcates of indebtedness, except bonds secured 'by real estate, as 
are legally authorized Investments for savings banks UDder the laws at this 
etate. 

Chapter 421, General LaWB 1923, now section 7714, G. S. 1923, contains 
a Ust or authorIzed securIties for savings banks. Among other secur1ties, 
such Ibanks are permitted by paragraph 3 of 'Scctlon 7714 to invest in th e 
bO'DdrS at any city of the state 
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"provided that the net indebtedness of any such municipality, a8 
net Indebtedness Is defined, by Rensed Laws of 1905, seetion 777, and 
ita amendments, .shall not exceed 10 per cent of its assessed valuation," 
Certal'nl street improvement certificates of varIous cities and villag.es 

issued under chapter 66, General Laws It19, have been tendered 88 collateral 
by state delt'Ositories. At the end of section 9 of s81d chapter 65, appear3 the 
following: 

"The amount of any such cerU:flcatea at any tIme outstanding shall 
not be included in determining such municipality's net Indebtedness 
under the provisions ot any applicable law," 
Your question 1.& whether certificates issued under said chapter 65 must 

be included or excluded In determIning the net indebtedness of a village or 
city of the fourth class, jn ascertai'n1ng the eUgtb1Uty of such cerUficate'3 as 
collateral. In other words, Is section 777, Revised Laws 1905, now sectlon 
193"5, G. S. 1923, amended by the above quoted provlston of chapter 65, 
General Laws 1919. 

The determination of this question Involve'3 a consideration of repeal 
or amendment of existing statutes by ImpUcation. Neither Is favored In 
the law. (Dunnell's Digest, section 8927, and caseS! therein cited. Vol. I, 
Lewis' Sutherland on Statutory Construction, second edition, section 247.) 

Section 777, Revl'3ed LaW8 1905, bas been directly amended only once, 
by chapter 145, General Laws 100.3. Chapter 65, General Laws 1919, does not 
purport to amend it, the same being an act entitled "An act relating to 
street Imvrovemenbs tn cities of the fourth cla,ss and in vUlages, and to the 
paymen·t of the cost thereof." The chapter in no way relates to the general 
subjec t of net Indebtedne3s. In my opinion, the etreet of the quoted ·words 
is merely to permit municipalities or vmages to 18S'\le certlflcates ot Indebted­
ness without being hampered 'by the general provisions ot law l1mittng the 
amount of the tndebted'Dess of such mun1clpaUty. 

Section 777 of the 1905 code Is the standard fixed by the legislature In 
section 7714, G. S. 1923. The leglt&lature specifically reters to section 777 as 
containing the definition of net Indebtedness adopted by It In secti()]ll 7714. 
A municipality may lawfully tssue certificates of Indebtedness under chapter 
65, General LaW'3 1919, although by so doing its net indebtedness, 8S defined 
by soecUon 777, wtU then exceed 10 Dar cent of Its assessed valuation. Such 
certificates of indebtedness are lawful and enforceable obltgatton"S of the 
municipality. This does not, however, make them authorized investments 
tor savln.g"3 banks because savIngs banks are governed by atec;Uon 777 and 
amendments thereto. I do not consider chapter 66, General Laws 1919 an 
amendment thereto, applying the well known rules as to amendment or 
r epeal by 1mpllcatIon. 

I am, therefore, constrained to hold that such cerUflcates or indebted­
noss must be included as d,ebts ot the munlcipallty In arriving at the net 
Indcbtednes'3 of 8uch municlpallty. 

September 18. 1925. 
WILLIAM H. GURNEE!, 

Assi'8tant Attorney General. 
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142 
DEPOSITORIES-Collateral-Bonda of Joint .tock lail1!d bank a8. 
Graham M. Torrance, County Attorney. 

You inquIre whether bonds Issued by a joint stock land bank may he 
accepted as collateral &ecurity from a duly designated county depo'.sitory. 

'Chapter 173 .. Laws 1925 .• authorizes acceptance, among other securities. of 
"such bonds, certificates of indebtedness or warrants, except bonds secured 
by real e"3tate 8S afe legally authorized InvE!3tments for SaviDge banks under 
the laws of the state," 

Chapter 421, Laws 1923, deSignates the securities In which savings 
bankrs may legally invest. You will observe that sections 4 and 6 thereot, 
authorize lovea-tment in notes or bonds secured by mortgages or trust deeds 
on real estate. SectIon 8 further authorizes investment in farm loan bonds 
\s6ued by a joint stock land bank 01 the district. 

A bond tssued by a ' joint stock land bank. as I ullderstand. is a direct 
obligation of the bank issuing the same and Is secured. by either Iftmt real 
estate mortgages or government bonds delivered to and assigned In trust 
to the registrar of the ddstrict. I further understand that all such bonds are 
further secured under the law by a statutory obligation of all other joint 
stock land banks of the district w·hich have outstanding bonds. The &tock· 
hoIdel's of the bank are also under a double liability. 

I am of the opinion that such bonds are :not ",bonds secured by rea! 
estate" within chapter 173, and hence may be accepted as collateral by the 
county. In the first place, it will be observed that technically they are not 
secured by any mortgage upon real estate, but are secured. by the depOsit 
of certain collateral, to-wit, real estate mortgages or United States govern­
ment bo:nds, ·both of which are personal property. While this fact may not 
be of great importance, yet it removes such bonds trom the technical 
language ot the statute. I think the legIslature had tn mind bonds which 
were directly secured by mortgages or trust deeds upon real estate. such, for 
instance, as a savings bank might Invest in under section 4 of chapter 421. 

CHARLES E. PHILLIPS, 
December 16, 1925. Assistant Attorney General: 

143 
DEPOSITORIE5--COliateral- CIt,y, county and other public "bond. of any 

state or Ita agency" con.trued. (Chapter 173, Laws 1925.) 
The COunty Attorney. St. Paul. 

You ask for a construct1on ot the term "bonds of any stat-e or its 
agency," 3JS. used in chapter 178·, Laws of 1926. 

That aet provides that a depository may, tn lieu of a surety bond, fur­
nish coBateral to secure the funds deposited. The classes of securities 
enumerated by the statute as eligible for this purpose include: 

1. The bonds, certificates of indebtedness or warrants, except 
bonds secured by real eatate, as are legally authorized investments for 
savln.g& banks under the laws of the state. 
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2. The bonds ot any ot the. insular p08session-s of the United States. 
3. The bonds of any state or ita agency, the payment of the prin· 

o:ll)al and tnter-est of which, or either, is pro:v1.ded tor otherwise than by 
direct taxation. 
It 1'8 to be noted that among the oSIecur ities authorized for investment by 

savings Iba.'llks are: 
"Bonds of auy state which has not defaulted in the payment of any 

bonded debt within ten years prior to the making of such inve3tment;" 
and "bonds ot any counly. city. town, vUiage, school, drainage or other 
distriet created pursuant to law fQr public purposE¥iI In Minnesota 
• • • provided that the net indebtedness of any such municipality or 
dIstrict • • • shall not exceed 10 per cent of its assessed valuation; 
or any bonds of any county, city, town, village, school. drainage or other 
di's trlct created pU1'\M1ant to law" for publtc purposes in Iowa. Wisconsin, 
and NOrth and South Dakota; or any bonds of any cdty. county, town. 
village. school district, drainage, or other district created pur.:mant to 
law for public purposes in. the United States, containing at least 3.500 
Inh'abitanta, provided that the total bonded indebtedness of any such 
muntclpaUty or district EhaU not exceed 10' per cent of ib9 aS3essed 
valuation." (Chapter 421, Laws of 1923.) 

• 
It hardly scems reasonable to hold that the legislature. by the use of 

the expression "'bonds of a,ny state or its agency." intended to render el'igtble 
as security for a depository of public !und.& t·he bonds of any pOlitical sub· 
division In any state in the United ,states without qualification or limitation. 
By providing that bo:nds authorized for Investment by savings banks might 
be hypothecated for this purpose, the legislature has rendered eligible the 
muni<:lpal bon~ 6-peclfted by chapter 421, c ited above. But the municipal 
bonds mentioned In t1\at chapter mus t possess certain qualtflcatlons; they 
are not acceptable without limitation. It seems to me that the legislature 
Intended to Qualify for this purpose bonds Issued by some instl'umentallty or 
agency of the state, not Including any political subdivl3ion. An instance of 
a bond of this character would be those issued by the commiss ion ot the port 
of New Orleans. As I recall It, the legislature of that state created the com· 
mission. It authorized It to Issue and negotiate bonds. and provided that such 
bonds should be paid ort and retired out of revenues received from the opera· 
tion ot the port. and not 'by direct taxation. It Is quite likely that the legis· 
lature had s"ecuriUes of this character in mind when it employed the phrase 
under conSideration. 

May 9,1925. 

... 

ROLLIN L. SMITH, 

A.seistant Attorney General. 

OE,POSITORIES-Collate-ral-Must be approved by the C'ounty Board of 
auditors. 

Public Examiner. 

You call attention to sections 847 aDd 849, G. S. 1913, and chaDter 173, 
Laws 1925. You then inquire whether collateral deposited in lieu of a 
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depository bond should be approved by the county board of auditors or by 
the county board. 

I'll my opinion such collateral musl be approved by the COU'Dty .board of 
auditors . Section 847 empower& the county board of auditors to advertise 
tor prop~]8 from banks desiring depo3its of county moner. and to desig· 
nate county depositories. Section 849 provides that surety bonds filed by 
county depositories shall be approved by the coun ty board. -Chapter 173 
which, amo:ng other things, provides tbat 

"Before any collateral is depMited with the treasurer it shall firs t 
be approved by the ,8-ame authority that designated the deposi tory," 
In the case of county depOSitories only the county board .ot auditors has 

authority to designate such depository. 
No reason suggesb itself to the writer why the approval of surety 

bonds given by dep~.ftories lS,hould be approved by one authority and col· 
lateral given for the same purpose should be approved by another authority. 
T·h1s chapter relates generally to depos itories of county, city, village, 
borough, tOW1}: and scbool funds. It Is quite probable that the legislature 
did not have In mind the fact that in the case of counties- only is the 'bond 
approved by a different board from that which de&ignates the depository. 

However, the language Is clear and unambiguous, and It must be 
assumed that the legislature Intended to require the designat100r by the par­
ticular authority named. 

June 26, 10925. 

145 

(lIIARLES E. PHILLIPS, 
ASSistant Attorney General. 

DEPOSI.TORIES-Collateral-Real estate first mortgages not authorized. 

Ha rold S. Nelson, County Attorney. 
You inquire whether the county may, under chaptor 173. l.aws J 025. 

accept firs t mortgage real estate security from a ba nk designated as a county 
depository In place of a corporate or surety bond. 

No. Such security cannot Ibe accepted. 

CHlARLES E. PHILLIPS, 
August 20, 192 • . A3s1stant Attorney General. 

148 
DEPOSITORI ES-Counties-Interest on daily balances. 

J. H. Mark, County Attorney. 
You state that the proposals submitted by banks to ,bo designated as 

depositories for county fUJlds aU contain a .provlsion reading as follow"a: 
"The interest due on the balance ror the preceding month on the 

lowest balance for said preceding month on all funds payable on demand 
at the rate of one and one-half per annum." 
You further state that it 1s the undeJ'standlng between the boaril and 

such bank that this mean"S that the depOSitories will pay interes t at tho 
rate specified on the lowest dally balance of the preceding month. 
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Y'()u Inquire whether these proposals comply with the statute. Section 
846, G. S. 1923 requires the proposals to state, among other things, "what 
Interes t allowe(1 on monthly balances," 

I have lbeen una'ble to find any judicial con3truction ot this prov1&lon. 
It has been practically construed to Dlean that the banks shall specify the rate 
ot interest on. such sum as results from taking the daily balances for the 
enUre month and dividing the same by the number ot days, In my opinion 
th L9 Is the meaning of the language used. Such a construction seems most 
equitable from the !Standpoint ot the county as it allows interest on the mean 
balance of the month. It may and does frequently happen that the balance, 
on some particular day duriug the month is very low while substantial 
balances are carried throughout most of the month. 

10 view of this practical construction that has been placed on this 
provi.s'ion by county otficials and the banks generally, I am inclined to think 
it should be tollowed in the llIbsence ot judicial interpretation to the contrary. 

June 26, 1925. 

141 

ClljARLElS E. PHlliLlPS, 

Assista:Dt Attorney General. 

DEPOSITORI E5-School district-Authorized collateral-Chapter 173, Gen­
eral Laws 1925. 

Albin Nelson. 

You Inquire it a school district treasurer has a legal right to accept 
warrants of hIs own dIs trict, as security from a depository ot school dis trict 
tunds. 

Chapter 173. General Laws 19'26, authorizes the acceptance a3 collateral 
of such bonds, certUlcates at Indebtedness or warrants, except bonds lSecured 
by real &5'tate, as are legally authorized Investments tor Savlng3 banks, under 
the laws of this state. The securities in which a savings bank may invest are 
specified in secUon 7714, G. S. 1923. Paragraph 3 thereof authorizes an Invest­
ment In the "bonds at any county, city, town, vUlage, school, drainage, or 
other dis trict crea ted pursuant to law tor public purposes In Minnesota, or 
in any warrant, order or Interest 'bearing obligation Issued by the 6tate or 
by any city, city board, town or county therein, provided that the net Indebt­
edness at any s uch municipality or district, as the. net Indebtedness Is 
defined by Revised Laws of 1905, .section 777, and Its amendments" shall not 
exceed 10 per cent of its assessed valuation." 

The statute does not authorize investment 1=0. warrants of a school dis­
trict, hence such warrants ·may not be accepted as collateral by the 
treasurer of your school district. 

The same is true in relation to the county. 

September 19, 1926. 
WILLIAM H. GURNEE, 

Asslsta·nt Attorney General. 
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'" OEPOSITORIES-SChool district-Designation of. 
Commissioner of Educatioo. 

You submit the following lnquirle&: 
"I. The board designated a certain bank as depository tor school 

funds, but dld not require said bank to furnish a bond. Under this 
clrcumslauce, afe the treasurer's 'bondsmen relieved f:ram lIab1lity In. 
case of Ibank tallure 1" 

"2. In designating a depository, and tailing to require a bank to gIve 
bond, do the trustt'es become pel'Sonally liable for IOS8 in case of bank 
tailure?" 
No. In 80 a:nswerlng, I assume that the bank so deslg·naled a8 a deposi· 

tory did Dol turw,sb any 'Securities 10 Ueu of a ·bond, 8S it might now do 
under the 6tatute. 

December 12, 1925. ,. 
CHAlIILES E. PHILLIP,S, 

Assistant Attorney General. 

ORAINAGE-Petltion-Bond-Delay in proceeding to contract. 

t'he Oounty Attorney, Klttson County. 

I acknowledge your communication from which It appears that there 
was flied in the oftice of the county auditor of Stevens county a petition 
addressed to the board of county commissioners a.:.sking for the &&tabUsh­
ment and construction of a public ditCh for the purpOSe of draining certain 
lands therein described, some of whJch were owned by the petitioners. 

The county auditor prepared and published a notice to the effect that 
a hearing would be had on this petition before the county board on Novem­
ber 13, 1915. The bearing was .had and an order made appointing an engi­
neer to make a survey of the route of the proposed ditch and viewers to 
ascertain and report damages and benefits to pro.perty atrected, In accord­
ance with the requirements of the statute in force at that time. 

The engineer made the survey and filed his report thereon. The viewers 
reported benefits to atrected lands in excess of the estimated cost of the 
propos-ed improvement. The county auditor, lby direction of the board, gave 
notice of a hearing on the petition, the engineer's report and the viewers' 
report, to be held on June 21, 1917. You report that there was a meeting of 
the board at the Indicated time and stome of the interested parties were 
heard for and against the project. Action was deferred. The country was 
at war. Construction costs were excessive. Furthermore, the :suit brought 
by North Dakota to enjoin Mlnn8:S'Ota from collecting and discharging drain­
age jnto b'oundary waters was pending and undetermined. By appropriate 
direction entered in the minutes of the 1>oard, the proceedings were 
adjourned from time to time until July, 1924. On the last adjourned day no 
action was taken so far as d13closed by the minutes. The petitioners now 
ask that -the board proceed to a final hearing and determination. You ask to 
be advised whether thiao may be done, and If so, what notice is required. 
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Also, you submit a. copy ot the 'bond given by the petitioners at the time 
the petition was fll ed in. the year 1006. You advise that the parties to this 
bond have a sked the board to proceed now to a final order. You report that 
the preUmlnary expenses, which have been met by the counly. amount to 
as- much or more than the penalty of this 'bond, which Is $1,500.00. You 
inquire whether thiS' bond is good in form and whether the Bureties, 8S3um­
tng they are 'financially responsible, may be required to reimburse the county 
for the expense incurred. 

You are advised at these conclusions: 
1. We advise against proceeding to a flnal order 6sta'bIishing this 

ditch except upon a Dew petition. Your attention is directed to section 111 
of chapter 415, lJaWiS' 1925, which provides that in all cases where proceed· 
ings have been. instituted under ext~tiDg laws and are pending at the time 
of the passage of th is act, 'S uch proceeding'$> may be completed under the 
provIsions of the existing law 01' under the proviSions of this act; and In 
cas~ the parties to such proceedings des ire to complete them un~ler the 
provislon'.s of this act, a petition signed therefor by the petitioners in the 
original 'Proceeding, or two or more of them, shall be presented to the 
county board, and thereupon the board shall .fix a time and place for hearing 
and give notice thereof in accordance with the requirements of the statute. 

It a new petition be flied in compliance with this provISion, it should be 
accompanied by a bond in at least the amount of $2,000.00, in accordance 
with the requirements· of section 3 01. the act of 1925. T·he petition for fur­
ther proceedings also shlOuJd be Signed by the two original petitioners who 
are upon the bond. 

2. The bond signed by Steinfort and Grove in con:nection with the 
original petition, while somewhat informal and not strictly in accordance 
with the requirements ot the statute, Is a good bond and may be enforced, 
assuming that the makers are flnancially respon.s·lble. 

3. If the proceedings are revived by the filing of the suggested petition 
and accompanying bond, the same engineer appointed previously might be 
reappoiDted, and thus a substantial part of the COBt of survey m"lght be 
avoided. Perhaps viewer.st expenses also might be reduced by the appoint· 
ment of the same viewers. These are detail s which may be worked out by 
the board acting upon youI' advice. 

I have prepared and send herewith a rough draft ot petition. reciting 
that the proceeding UPOQ the original petition is pending and undetermined. 
My view is that the audItor in giving notice of hearing upo-n: this petition 
should include in the noUce a statemen.t that at the indicated time and place 
the board will proceed to a hearing upon the petition and will then and 
there hear all persons interested (or or agaln.st the proposed continuance of 
said drainage proceedlng& under and pur.sua:nt to the provisions of chapter 
415, Laws 1925, and the es tablishment of saId proposed ditch in accordance 
with the report of the engineer and the viewers heretofore made and filed 
herein. I think this notice s,hould be mailed i'D- accordance with the require­
ment of secUon 111; and also that It should be publis'lled and posted in 
accordance with the requirement of section 26 of the act. 
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I think it would be rea-s onably sate to proceed as bere 'outlined. The 
proceeding, or course, would :not he tree trom attack by injunction at the 
suit ot any person whose property was likely to be ~6essed; but In the 
absence ot such injunction proceeding the action ot the board In granting a 
petition and esla'bU3hfng the ditch could not thereafter be attacked 
collaterally. 

January 25, 1926. 

150 

JAMES E. MARKHAM, 

Deputy Attorney General. 

DRAINAGE-Repairs-Plans, etc., in repair Jobs to be forwarded to Com· 
missioner. 

Commissioner or Drainage and ' Vaters. 

You ioquh'e if the engineer's reports , including plans, s pecifica tions. 

maps and profiles, made a nd filed in connection with proposed r epairs UPOll 
dl'alnage systems pursuant to sec tions 53·60 of chapter 4]5, Laws 1925, 
should be forwarded to the commissioner of drainage and waters for exam· 
ination and al)proval or recommendation for modifications, in the manner 
prescribed in sec tion 12 of said chapter. 

Section 12, relating to proceedings in connection with new or original 
drainage systems, prescribes the duties 01 the engineer and provides that : 
"He (the engineer ) shall make a complete set ot plans and specifications 
covering all the work and construction ordered by the board 01' court. and 
make a full. detailed and complete report or his work and recommendations 
to the board or court, and shall include a ll maps, profi les. specifications and 
matters herein provided for, and file the same with the audilor or clerk of 
the district court where the proceedings are pending. All plans. sllecUlca­
tions, maps and profi les herein required shall b'e made in triplicate and 
shall be fil ed with the auditor or clerk where the proceedings are pending, 
and within 5 days ot the filing of such report and before further proceed­
ings are had thereon. ODe of tbe copies of said report shall be forward ed by 

said auditor or clerk to the commissioner of drainage and waters who, within 
the next 15 days shall examine and approve the same as presented and shall 
file with the auditor or clerk his approval t.hereof. or If he does not approve 
he shall file instead his recommendation for such modIfications thereon as he 
may deem necessary ...... 

Sec tion 55 of said chapter prescribes lhe duties or the eng ineer in con· 
Dection with proceedings for repair of drainage systems, and provides thal 
"so far as applicable a nd necessary said engineer shall , in the performance 
of his duties. comply with the requirements or sections 10 and 12 of lhis 
ac t· ..... 

Section 80 of !:iaid chapter also provides thal " In all ca!:ies where refer­
ence is made in this act to ••• any olher sections of this act • ill ill all such 
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••• sections and provisions thereof shall. so far as applicable for. all pur­
poses of this act. be trealed and construed as having the! same force and 
erfect a"s though herein In tull set forth," 

Which, in my opinion, answers your Inquiry generally In the aftlrmative. 

March 25, 1926, 

lSI 

ALBERT F. PRATT, 

Assistant Attorney General. 

EOUCATION-Aid-Supplemental-Teachers to keep separate register of 
pupils. 

Commissioner of Education. 

You call attention to sections 2822 and 3030, G. S. 1923. and inquire 
whether in determining the supplemental aid provided for by the latter sec­
tion pupJls transported [rom one district to another under --secUon 2822 
should be counted in the dis trict where they actually attend school, or in 
the distrIct which has closed its school. 

They should be counted as pupils of the district which has closed its 
schools and not be counted in the district where they actually attend. A 
literal read ing ot section 3030 would seem to reqUire that they. be' counted 
in the latter district. However, such statute must be construed together 
with the provisions of section 2822. It wUl be observed that the latter sec­
tion requires the teachers to keep a separate register of pupils trom the dis­
trict discontinuing its schools, which shall be returned to the clerk ot such 
dIstrict and to the county superIntendent. It also expressly provides that 
the district sendIng the chHdren shall retain its organization and shall be 
enti tl ed to pubUc money, including the special s tate aId to ungraded ele-­
mentary schools, under such rules as may be fixed by the Commissioner ot 
Education, except that state apportionment for non-resident pupJIs enrolled 
in the high school department shaH go to thE!! districts in which the high 
school is located_ It seems quite clear , therefore, that all finanCial aids 
given- by the state shall be paid to the schoOl sending the children, except 
lhe high school aid expressly mentioned. 

OClober ]6, ]926. 

1&2 

CHARLES E. PHILLIPS, 

Assistant Attorney General. 

EDUCATION-Board-Unorganized territory-Chairman of county board I, 
ex officio chairman of county board of education. 

Commissioner of Education. 

You submit the following inquiry: 

.. It a cbange is made in the office of chairman of the board of 
couoty commissioners in J anual'y at their annual meeting, wJ1\ such 
change nlso a ffect the office of chail'man in a school boarel of an \loor· 
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ganized school district. or can the chairman of such school district put 
In at the July annual meeting, hold such amee until the end of the 
school year," 

, 
Under section 2, chapter 328, Laws 1921, the chairman ot the board of 

county commissioners is made ex officio chairman of the county board of 
education, which constitutes the governing body tor unorganized territory. 
It follows, therefore. that when a particular individual ceases to be chair­
man of the board of county commissioners. he then ceases to be chairman 
ot the county board of education. His successor to the atUce ot chairman 
of the county board succeeds him as chairman or the county board ot educa­
tion. 

CHARLES E. PHILLIPS. 
January 24, 1926. Assistant Attorney General. 

118 
EDUCATION-Claims-Compromise of. 

Messrs. Johnston & Carman, Attorneys for School Board. 
By virtue of secLion 3097, G. S. 1923, a school board may prosecute 

actions 10 the name of the district on a contract made with the distrIct. 
The supreme court In Oakman VB. City of Eveleth, 203 N. W. 514, held 

(page 515): 
"The power to compromise grows out of and Is Incident to the 

power to sue and be sued," 
and also said: 

"Pending 1itigation is a proper subject of compromise by a muni­
cipality. It may be compromised at any time before final judgment bas 
been entered." 
Later on In the opinion the rules under which a municipality may com­

promise are luid down. Where the claim Is reduced to final judgment Rnd 
the debtor has suffiCient nssets the municipal officers have no power to 
accept less. than the full amount due. Where the debtor Is Dot able to pay 
the full amount and the municipality Is unable to enforce full payment a 
compromIse may be ettected even after the entry of final judgment. 

The court says (p. 516): 
"We see no reason that should preclude a municipality tram havIng 

authority to compromise its litigation either before "Or after judgment.. 
under the limitations stated." 
This Is as far as the decision goes. It refers entirely to matters ~ 

litigation. Whether the supreme court would take the view that the oUtcers 
of a school district have authority to compromise a cla im without litigation, 
we cannot say. As you state, no good reason appears for requiring an a~tion 
to b~ commenced as a condition precedent to a compromise. 

Opinion 113, 1924 Report, to which you direct attention, we believe to 
be sound under the facts stated in the opiuion. If a school district has a 
depository bond by means of which it can enforce full payment or deposits 
1n an Jnsolvent bank, of course, no one has the power to gIve away the tax 
payers' money tn a so-called compromise. It, however, collection on the 
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bond Is doubtful, or there Is DO bond, a different situation arises and a com­
promise may lawfully be made within the limitations laid down in the 
Oakman case. 

My own view Is that 1t would be Ute safe thing for the school district 
to commence action, Bnd then compromise, if the case Is a proper one for 
compromise. 

November 12, ]925. 

1&4 

WILLIAM H. GURNEE. 

Assistant Attorney General. 

EDUCATION-Contracta-Meaning of " responsible bidder." 

M ason M. Forbes, County Attorney • . 

You state that the school board ot dis trict No. 31 has advertised tor 
bids for construction of a new school house ; that bids are to be opened and 
a contract let on August S; that the board desires a definition ot the word 
"responsible" as used In section 2847, G. S. 1923. which provides that "every 
!:laid contract shall be awarded to the) lowest responsible bidder," etc. 

t do not know that any definItion may be given of the term "responsible 
bidder." t wlU say, however, that it Is not limited to a consideration of the 
abIlity of such bidder to furnish the bond. The board has a right to consider 
the financial ab1l1ty of the bidder In reference to his proba~e ability to per­
form and complete his contract. They may also consider his past reputation 
and performances and determine therefrom whether he is likely to in, fact 
perform his contract expeditiously and in a workmanlike man'ner. It they 
are ot opinion trom past experiences ot themselves or others that h e Is not 
likely to perform the work in good workmanlike manner, and as provIded 
in and by the planR and specifications, l .am of the opinion that his bid may 
be rejected as not being th e. bid of a responsible person. In other words. 
I think the word Is broad enough to Justify the board In rejecting a b id from 
a person whose 'tlnanclnl abllJty or habits of performance 'are such that in 
the opinion of the ·board the contract is not likely to be performed promptly 
in a. workmanlike manner and according to the tel'ms and conditions of the 
contract. 

August I , 1925. 

1111 
EDUCATION-Election-Date for f ili ng. 

Commissioner of Education. 

CHARLES E. PHILLIPS, 

ASSistant Attorney General. 

You call attention to chapter 111 . Laws 1915, as amended by. chapter 433. 
Laws 1923. and inquire whether candidates are required to fil e their appli­
cation twelve days before the day of the election or twel ve days before the 
day or the annual meeting. 
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It is the opinion of this department that such application must be\ 
filed twelve days before the day of the election. In other words, it must b\! 
filed twelve days before the Saturday preceding the annual meeting. 

CHARLES E. PHILLIPS. 
July 18. 1925. Assistant Attorney Genera1. 

158 
EDUCATION-Funds-Authorityof board to expend as reward for evidence 

of liquor furnished pupils. 
Frank E. Morse, County Attorney. 

You inquire as to the authority of a school board to otter a reward for 
evidence as to the furnishing ot liquor to students ot the school. 

You are advised that the board has DO power to ofter such reward. 
School funds may only be ex.pended for school purposes as authorized by 
the statute. I have been unable to fl.nd any statute which would authorize 
an expenditure at such tunds tor the purpose mentioned. 

CHARLES E. PHILLIPS. 
November 2. 1925. Assistant Attorney Genera1. 

1&1 
EDUCATION-Fund8 on hand may be' appropriated at a meeting of the dis­

trict without notice that 8uch action will be taken thereat. 

Commissioner of Education. 
You state that a common school district has on hand money In the 

amount of $,1,600.00 which has been gradually accumulated from year to 
year ; that at a meeting legally called on May 12. the district voted that 
$800.00 of this money be used, together with a bond Issue, for the purpose at 
erecting a school house. 

You further state that while this Dleeting was legally called, the notice 
thereof did not specify that the matter ot transferring this money from the 
general fund to the bun ding fund would be considered thereat. 

You inquire whether the dis trict has a legal right to use $800.00 of this 
money for the building at the schools. 

Yes. While section 2710 provides that money may not be "raised" for 
the building of a school house except at a meeting called pursuant to noUce 
specifying that such matter will come before it, I am IncUned to the opinion 
that this does not apply to the mere transferring at moneys already on hand. 
It occurs to me that ~uch section applIes to raising money by taxation or 
otherwise. where I\. new obligation at the district Is created. The action ot 
the dis trict at the May meeting did not create any new liability: on the part 
or the dis trict. but merely authorlzerl the use at money already on Ilnnd. 

CHARLES E. PHILLIPS. 
May 29. 1925. Assistant Attorney General. 
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158 I,.. •• • , 

EDUCATION-Offlcera-:-Compensatlon In dlstrlctl of ten town,hlp •. 
Commissioner of Education. 

143 

You inquire whether the compensation of board members in a common 
school distrIct composed of ten or more townships, not having a ftve-mem~ 
ber board, as provided in chapter 143. Laws 1923, remains the same wher,9 
the numb!er of schools drops below 31, provided there were 31 or more 
schools In the district when the law govern.4lg compensation of board mem· 
bers was passed: 

No. The compensation is fixed by section 2719, G. S. 1913,"and depends 
upon the actual number of schools in the district at the time the compen· 
sallon Is claimed. Upon the decreasing ot the Dumber of schools tielow 31 
the compensatlon .automatically decreases. as provIded in such section. 

CHARLES E. PHILLIPS. 

February 26. 1925. Assistant Attorney General. 

151 
EDUCATION-Officers-Travellng expenses In ten township district • • 

CommIssioner of Education. 
You call aUention to section 2720, G. S. 1913. which in speaking of the 

members of the school board, reads in part as follows: . 
"shall be paid their actual and nec88sary traveling expenses, incurred 

and paid by each of them In the conduct of his ofUcial duUes. including 
the visitation ot schools." 
You ask: 

(a) "Doe:a the board have authority to pass on what are actual and 
n.eCe388.ry travellng expens,ea incurred f'· 
This inquiry Is answered in the affirmative as it stands. It w1ll be 

observed that the statute requires such expenses to be duly itemized and 
verified and approved by the board before they may be paid by the dis .. 
trict. In gIving theIr approval the board must necessarily determJne whether 
they have been actually and necessarUy incurred. 

(b) "It they do have this authority, can they, on motion properly car­
ried· and believing. it to be for the b88t tnterests of the dIstrict, send any 
members to any conventions and Include the expenses so incurred up to 
the lImlt 01 U60.00 allowed by law!" 

As this Inquiry stands It must be answered In the negative. It will be 
observed that this particular statute refers to expenses Incurred In the 
performance of "official duties." In my opinion the words "official duUes" 
reter to the ordinary and regular affairs of the district. Attending conven. 
tions is not in the performance · of any function or the school district, 
although It may result In Indirect benefits to the district. 
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There is, however. authority granted by other statutes to pay the expense 
of one or more members ot the board to certain specified conventiODS Of 
conferences. 

See opinions 426, 427, 428 and 429, 1920 report. 

CHARLES E. PHILLIPS. 

March 30. 1926. Assistant Attorney General. 

180 
EOUCATION-Officers-Resignation-Effective without acceptance. 

Commis'3ion.er of Education. 
You subm!t the inquiry as to whether the board has the privilege of 

accepting or rejecting a resignation HIed with it by the president. 
I am Inclined to the view that the resignation Is eft'ectlve without 

acceptance. Under the common law of England a public office was deemed 
a burden or duty of citizenship and bence one elected or appointed to a 
public oftice was under a legal obligation to accept the same and was not 
permItted to surrender the office without the consent and approval of the 
appropriate authority. Such rule, however, has not generally prevailed in 
this country, and a great majority of the opinions hold that a public . officer 
may surrender the same at his pleasure. These opinions, however, recog­
nize the right of the state to impose the duty to serve. This renders a con­
sideration of section 2902. G. S. 1913. appearing as section 157 of the Com­
pilation of School Laws. You wUl note therefrom that any person accepting 
an election or a ppointment upon a school board is subject to a penalty if he 
tIlereafter faHs or refuses to Qualify aod to serve. I am inclined, however. 
to the view that this does not impose a duty upon a board member to retain 
the office for t.he full term. I think the purpose of the enactment Is to 
require one who hAR accepted to complete his qualification and while he 
retains the office to perform the duties thereof. In the absence of a more 
specific Imposition of a duty to serve, I think the general rule giving a. 
pubUc officer the right to resign at pleasure prevails. If I am correct in 
this, it follows that upon the filing of the resignation he surrendered the 
office and a vacancy resulted. 

You also inquire as to the prop(>r procedure for filling a vacancy. It does 
not appear whether he resigned the office of preSl1dent or whether he resigned 
as! a member of the school board. If the latter, your attention is called to 
sections 71 and 72 of the S<:hool CompllaUon. You wlll note that section 71 
gives the school board power to 1111 the vacancy by appointment within ten 
days after the vacancy occurs. If the board tails to make an appointment 
within such time, a special meeting of the electors may be called by ten days 
posted notice signed by three voters, freeholders or householders In the dis­
trict, to elect a per30n to fill such vacancy. 

November 6. 1926. 

CHARLES E. PHILLIPS, 

Assistant Attorney General. 
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181 
EDUCATION-Officers-Superintendent and teachers-Method of electing. 

J. F. Muench, SuperIntendent of Schools. 
You inquire whether it Is necessary that the vote of each member of 

the school board be reported separately in action taken by the board to 
elect a superintendent and teachers, or whether such election may be 
eftected by a motion duly seconded and· voted upon. 

You are advised that the statute vesting power In the board to ~lect 
superintendents and employ teachers does not specify the procedure or 
method to be followed. It is, therefore, competent for the board to elect 
a. superintendent or to employ teachers by a proper motion duly seconded 
and carried. It is not necessary that the vote of the several mem~er8 of 
the board be recorded. Such a procedure. however. would be proper. 

March 30, 1925. 

182 

CHARLES E. pmLLIPS, 

Assistant Attorney General. 

EDUCATION-Officers-Superintendent In Independent distr ict-Time and 
term of electlon-. 

Commissioner of Education. 
General Statutes 1923. section 2807, as amended by Laws 1925, chapter 

124. limits the term ot the superintendent to a maximum ot one year. 
It is our opinion that a contract Is vaUd for one year and that the 

attempt of the board to make it tor a longelf period Is ineffective. 
As to whether the superintendent must be elected at the organization 

meeting held on the tirst Saturday in August, or whether he may be elected 
prior to that time by the old board: Provision tor the election of the super­
intendent Is contained In the statute cited. That statute refers principaUy 
to the organization ot the board. The contention may well be made that it 
contemplates the elecUon of the superIntendent at that time and at no 
other. But the language Is not mandatory. but permissive. It has been the 
general practice for many years among boards ot education to elect a super­
intendent In advance at the organization meeting. The necessities of the 
situation practically require such action. for the advice and co·operation of 
the incoming superintendent in the selection and employment of teachers 
for the ensuing year. and advance preparation for the opening ot the school. 
are virtually indispensable. 

We reach the conclusion that the board ot .education has .power to 
elect the superintendent. prior to the organization meeting. Such power 
must 0'( course be exerCised at a reasonable time and in a reasonable man­
ner. 

August 17, 1926. 

G. A. YOUNGQUIST, 

Assistant Attorney General. 
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183 
EDUCATION-Pupils-Absence of f or r eligious i nstruct ion and trai n ing. 

D. M. Cameron, County Attorney. 

You call aUention to the proviso to section 3 and the proviso to section 
4 of chapter 78, Laws 1923, and inquire for our construction of the same. 

It is our interpreta tion that section 3 was designed to permit parents to 
have chIldren excused from school atte ndance for the purpose of r eceiving 
general religious instruction conducted by some church or Sunday School 
organization. The proviso to section 4. was designed to give the parents of 
pupils a right to have such children ab'sent themselves tor the purpose of 
r eceiving special instruction, which is required by the ordinances of many 
churches as a. condition of being received into fu ll membership in tlle church. 
This proviso relates t.o the entire act. and parents have an absolute r ight 
to absent their chHdren from school on s uch days as they attend upon 
instruction according to the ordinances of the church . The school authori­
ties have no right to question or restri ct the parents In the exercise at this 
right. It is probable that the school authorities could require such children 
to present proof tha t they are In fact absenting themselves tor such purpose. 

As above indicated. the purpose of sec tion 3 was to permit parents to 
keep their children out of school. within the limitations of that section for 
the purpose of r eceiving general r eligious education and training. I am 
frank to say I do not see the force of the proviso to this sec tion. unless it 
was intended to make clear that the time which a ch ild may be absent for 
the purpose of receiving special instruction as provided tTy the last proviso 
s hould not be deducted from the three hours which he Is entitled to absent 
himself for general religious Instruction. I may say tha t we have a lso held 
that it Is mandatory under section 3 for the school authorities to grant 
excuses to pupils desiring to receive general religious Instruction as therein 
provided. subject. however, to such reasonable rules and regulations as to 
time. e tc ., as the school authorIties may adopt. 

CHARLES E. PHILLIPS. 
October 21. 1925. Assistant Attorney General. 

184 
EDUCATION-Pupil s-Right of orpha nage children t o attend school . 

Commissioner of EducaUon_ 

It appears that the Lutheran Colony of Mercy Is located within school 
district No. 20, Ramsey county; that children are received by this ins titu­
tion from the va rious parts of the state and are cared for therein until other 
di sposition Is made of them; that there are ab:out thirty children of school 
age now therein; that the district has a two-room school, with a seati og 
capacity of about sixty children ; that th E' re wilJ be enrolled about forty-two 
pupils ; that the Institution desires to send its children to a public school ; 
that the electors at the last annnal meeting passed a resolution prohibiting 
such cllild ren from attending the school of the distri ct_ 
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You inquire whether the district may legally exclude such children. 
I assume that this Institution was established and is maintained as a 

place for receiving des ti tute or homeless children and caring for them unUI 
a permanent home can be found. If such be the case, I am of the opinion 
that a child of scboolage while living the rein,l h as a legal right to attend 
the school of the district In which such institution Is located. 

Section 2741, G. S. 1923, provides: 
"All schools supported In whole or In part by the state school funds 

ahaJI be styled public schools and admission to and tuition therein shall 
be free to all persons between the ages- of five and twenty-one years, 
in the district in which such pupil r esides," 

The school in questIon i s a public school, and all children residing In 
the district have a legal r ight to attend the same. Do the children 10. the 
Institution reside in the district? I am of the opinion tha~ they do. It Is 
their home; they have no other . The object of the Institution is to provide 
n place where homeless children may receive shelter, food and care until 
a permanent home can be found. In Individual cases this period may be 
short or it may be comparatively long. Every child permanently In the 
s late is enUUed to public school privileges somewhere. It cannot be seri­
ously maintained that a child received Into the ins titution conUnues to 
reside in the district from which he came. Such residence has been com­
pletely, fuUy and permanently abandoned. 

The rIght ot a child taken into a home of a rela tive. friend or chari­
tably inclined person tor the purpose ot receiving care, support and main­
tenance therein, to attend the school of the district in whicn such relative, 
friend or person lives has long 'been r ecognized. The legal right of Insti­
tutions of the character of this one to provide and maintain homes tor 
orphan chUdren is clear. 

Attention is called to t he ·case of Logsdson VB. Jones 143 N. E. 56, which 
sustains the legal right of such children to attend the public school of the 
district in which the orph~nage is located under laws very similar to: ours. 

CHARLES E . PHILLIPS. 

September ]] , ]925. Assistant Attorney General. 

165 
EDUCATION-School-Method of compelling district to maintain for mini· 

mum period. 

Commissioner of Education. 
You call aUention to sec tion 2796, G. S. 1913, as amended by chapter 

321, Laws 1923, Wllich reads In part as follows: 
"The school shall be main ta ined not less than seven nor more than 

ten months," etc. 
You further state that tn Rice county a certain school dIstrict voted at 

lhe annual meeting to maintain il~ school ror but six mont.hs. You inquire 
what may b e dOlle in the premises. 
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You will note that the statute fixes seven months as the minimum 
school year and ten months as the maximum school year. The district has 
no power to vary t hese limitations. They may prescribe the school year 
only within Bucb lJmltaUons. Therefore, the vote ot the district to conduct 
and maintain the schools for but s ix months is void and of no effect. It Is 

; the duty of the school board to proceed and maintain the schools tor the 
minimum period. This duty Is enjoined upon them by law. Such being the 
case, I call your attention to section 9970. G. S. 1923, which reads In part 
as follows: 

"Whenever aoy duty Is enjoined by law upon any public otticer or 
person holding public interest or employment, trom w1llful neglect to 
perform such duty· •• shall be a gross misdemeanor." 

I further call your attention to the tact that a school district main­
taining Jts schools tor less than seven months, is not entitled to school ald. 
This lact might well be called to the attention of the officers of the district 
and to the electors. 

I am fUrther of the opinion that any parent of chlldren of school age upon 
the completion of the six months or school may maintain, if there are funds 
sufficient tor that purpose, mandamus proceedings against the school board 
to compel them to take action to provide and maintain school tor an addi­
tional month. 

AUgust 6, 1925. 

186 

CHARLES E . PHILLIPS, 

Assistant Attorney General. 

EDUCATION-Sitel-Chapter 48, Laws 1925, does not validate authority 
heretofore given by voters to the board to select designated sitea. 

Commissioner of Education. 

You state that at the last annual meeting ot a ten or more township dis­
trict. the board was authorized to selec t sites and provide buildings. You 
caU attention to chapter 48, Laws 1925, and inquire whether the school dis­
trict may now proceed to select a site and move a building thereon under 
the authorJty of such resolution. 

Your inquiry is answered in the negative. 
Prior to the enactment ot chapter 48, a schOOl district could not dele­

gate authority to the school board to final1y select and aCl}ulre a school house 
site. The specific site must have been approved by the electors betore the 
board had authority to acquire the same. 

Chapter 48 now empowers the electors at the annual. or at a special 
election to authorize the school board to select specific or general school 
house sites and acquire the same, subject to the right to have the matter 
referred to the elector" as therein provided. 

The action taken at the annunl meeting was invalid a t the time taken, 
Rnd In my opinion cannot constitute an authorization under chapter 48. The 
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law Is not retroactive, a nd the a utllOrity given to the board to select and 
designate n site mus t be given a fter s uch s tatute became law. 

July 15, 1925. 

181 

CHARLES E . PHILLIPS, 
Assis tant A ttol'Dey General. 

EOUCATION- T axes-Maximum per capita levy unaffected by balance on 
hand. 

Thomas S . Silliman, School Attorney. 
You inquire whether a school dis trict may proceed to levy taxes in the 

mnxlmum amount allowed by section 2, chapter 417, Laws 1921, notwlth· 
standing such district ma.y ,have a balance or money s on band at the end of 
the year. 

Yes. The s ta tute in ques tion imposes merely a maximum upon the 
amoun t ot taxes which a school district may levy In any particular year, 
and such maximum is not affec ted by mODeys or other funds which the 
dlstl'ict" may have. 

J anuary 30, ] 926. 

188 

CHARLES E . PHILLIPS, 
Assistant Attorney General. 

EDUCATION-Tuition-Right of non-resident to apply taxes on lands in 
d istrict does not apply to special district. 

Commiss ioner ot Education. 
You call a ttention to those paragraphs ot section 2747, G. S. 1913, which 

relat e to the right ot a non-resident person to apply taxes paid to the dis­
tri ct on lands therein on tuition , and Inquire whether they apply to n 
s l~ec ial school di strict. 

The inquiry is answered in the negaUve. These provisions originated 
as chapte t· 445, L aws 1907. It reads therein as follows: 

"Provided, in case a person has r eal property In and pays t axes 
thereon, in a CODllllon or an independent school di strict," e tc. 
Hence the law, as originally enacted, applied only to common aud inde­

pendent school districts, and I have been unable to find any legislation act 
extending the same to special di stricts. 

October 26, 1925. 

189 

CHARLES E . PHILLIPS, 
Assistant Attorney General. 

EDUCATION- W orkmen'. compensation-Right of di.trlct to carry Indem­
n it y insurance. 

Commissioner ot Education. 
You are ad vised that the so-called Workmen's Compensation Act applies 

to school di stri cts, a nd r enders the dis tri ct liable for Injuries received by 
employes whi ch result from an accident occul'lng In the course of their duties. 
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] am of the opinion thal the dis trict may legally carry Insurance to protect 
them a gains t thi s liability and pay the premium the reon oul of school 
fund s. 

A ugu~ l 19, 1925. 

no 

CHARLES E . PHILLIPS, 
Assis tant A !torney General. 

ELECTIONS-Ballots-Heading without party designation. 

County Attorney. Hennepin County. 
You are advised that the provisions of Session Laws 1919, chapter 230, 

section I, (now G. S. 1923, section 352) nre still In full force and effect, and 
modify the pro \'lsio08 of G. S. 1913, section 336, as amended by Session Laws 
1923, chapte r 127, section 2 (now G. S, 1923, section 294) so as to require the 
ballots for non-partisan offices to be headed "ballot or candidates to be nom­
inat.ed without party deSignation." 

April J 5, ]926. 

111 
ELECTIONS-Ballots-Name of candidate. 

Mason M. Forbes, County Attorney. 

CHESTER S . WILSON, 

Assis tant Altorney General. 

The county auditor s tales that a candidate for the orrtce of sheriff or 
your county has Signed his affidavit of candidacy. "L. W. Pal Brown." The 
cnndldate's true name is Lawrence W. Brown, hut he is best Imown by the 
nam e or Pal ~rown , and is anxious to have the word "Pal" printed on the 
e lection ballot. 

In my opinion Mr. Brown has a right to have his name printed on the 
bal10t in the same way that he signed his affidavit, "h '''. Pal Brown," if he 
desires to adopt that as his name and -be so known. The rule Is well settled 
that a man may adopt allY' name by which he des ires to lYe known without 
any legal proceedings. The Minnesota s tatu te, O. S. 1923, sections 8633·8635, 
merely provides a definite method whereby a person may adopt a new name 
and have 11 recorded, but it does not abrogate the se ttled common law rule 
whereby a man may change his name without proceedings . 

19 R. C. L . 1332·1333. Ann. Cas. 1917 A', 437, Note. 
or course i t .would hardly be proper for' a candidate on the eve or elec· 

tion to a ssume a new name for the pUl'pose of furth ering his candidacy. 
However, in Mr. Brown's case it seems that he is simply: adopting a. com­
bination of his real Ilame and the name by which he is most com~only 
Imown, for the pm'pose of enabling the voter s ,to id entity him. This Is 
entirely cons istent with the principal purpose of every name, which is to 
identify the person des ignated. 

This office has previously ruled that a descriptive titl e, sti ch as "doctor," 
may not be nd!lNI to n candidate 's name 011 the bnllot. J'Jow~vel', I.lml ru t-
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ing would not apply to the present case, where the desired designation Is 
reall y a part of the candidate's name by which he is commonly known and 
which he wishes to adopt. 

March 15, 1926. 

172 

CHESTER S. WILSON, 
Assistant Attorney General. 

ELECTIONS-Ballots-Righ t of villa ge canvassing board to inspect. 
1.. R. Simons, Village Attorney. 

You ask whether the viHage council, acting as a canvass ing board 
under G. S. 1923, section 1170, bas a right to inspect the hallots cast at the 
village election for the purpose of v(>l'lfying the returns of the election as 
l'f'corded by the judges and clerk. 

You are advised that the canvassing board has no authority to inspect 
lhe ballots. Their duty. as stated by the statute, Is' to declare the results 
appearing from the returns. The returns consist of the record of the elec­
tion made by the judges and clerk in the book provided for that purpose, as 
prescribed by the statute. 

The fact that the statute provides that the ballots cast shall be returned 
to the clerk does not make the ballots a part of the official returns. A 
recount of the bal10ts may be had only in case of a contest, and it must be 
c(lnducted In the manner prescribed by the sta tutes relating to election 
contests. 

If there is any obvious mistake or discrepancy on the face of Lhe 
returns, the canvassing board may send the record book bacle to the judges 
amI clerk for correction, but neither the canvassing board nor the judges 
and clerk have any authority to recount 01' check over the ballots after 
they have once been counted and the results recordt'd and returned by the 
judges and clerk. 

December 16, 1926. 

113 

CLIFFORD L. HILTON, 
Attorney General. 

EL ECT IONS-Ba llots-T aking to ho me of Invalid . 
To Election Officers: 

1. There Is no method provided by law whereby a person quarantined 
in his home may vote. 

2. It is not permiss ible ror one of the judges of election on elec tion 
day to take a ballol from the polling place to the home of a sicl< voter , per­
mit him Lo mark it, then return it to the polling place and cas t it in lhe 
name of the sick voter. 

3. If such perSOD can go to the Ilolls he can of course, ask for l.I ballot 
to be brought to him at the door of the polls. (Section 428. G. S. 192:1) . He 
cannot use the absent voler's law for the reason that he is not absent from 
the district in which he res ides. 

October 18, 1926. 
CLIFFORD L. HILTON, 

Attorney Generw.1. 
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ELECTIONS-Ballota-Returns-Compenaatlon for carrying. 

The Public Examiner. 

As to the payment of compensation of persons carrying election ballots 
trom and returns to county auditor's offices, prescribed by subdivisIon 3 
ot sectton 493. G. S. 1923 (1926 Election Laws, section 534), you are advIsed 
as tollows: 

(1) The compensation of persons carrying ballots from the ottica of lhe 
county auditor, that Is, $1.00 for each trIp and 10 cents per mile of travel, 
Is to be paid by the respective towns, villages, or ciUes where the elections are 
held, under the provisions of G. S. 1923. sectlon 494, as amended by Session 
Laws 1925. chapter 216 (1926 Election Laws, section 535). Before this 
amendment sectton 494 specifically provided that the compensation pre­
scribed by subdivision 3 ot section 493. above mentioned, should be paid by 
the county. Section 494 also made specific provis ion tor the payment ot the 
expenses prescribed in subdivisions 1. 2 and 4 of section 493. and went on 
to provide that the expenses prescribed in the remaining subdivisions 
thereot, as well as all necessary expenses ot the clerks of municipal corpora· 
tlons on account ot elections. should be paid by the respective towns. vU· 
lages or cities where the elections were held. The amendment above men· 
tloned simply cut out trom section 4.94 the reterence to subdivision 3 ot sec· 
tlon 493. thus leaving the compensation prescribed in that subdivision to be 
covered by the general clause providing that the ex'penses prescribed in the 
remaining subdivisions should be paid by the towns. vUlages. or cities 
concerned. 

(2) The same rule appUes to the compensation of persons going to the 
express office or postofflce tor ballots. in case the same are sent by man 
or express. However. this office has previously ruled that a clerk or other 
election official is not entitled to compensation for obtaining ballots It the 
same are delivered at his home or postoftice box by the express company or 
mall carrier. 

(3) The compensation tor deJivering election returns, ballots. and other 
things required to be, delivered to the county auditor atter election Is ~o be 
paid by the respective towns, villages or cities in which the elections are 
held. under the same statutory provisions above mentioned, except In elec­
tion districts where the polling places are more than ten miles from the 
county seat. which are governed by a specific statute. G. S. 1923, section 
469-471 (Election Laws 1926. sections 507-509), providing that In such dis­
tricts the returns and other papers shall be sent by registered mail and 
that the compensation and mileage of the persons ma11lng the same shall be 
paid out ot the county treasury. This office has previously ruled that the 
statute last mentJoned Is mandatory and exclusive as far as districts hav­
lug polling places more than ten: miles from the county seat are concerned, 
and that if the returns, ballots, etc .• frolllj such a district are delivered by one 
ot the judges or other messenger to the county auditor's office In person. the 
person delivering the same Is not entitled to the tees and mUeage tor the 
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trip. since the statute authorizes the county to pay only the return postage 
and the fees aTHI mileage fol', lai<ing the returns, ballots, etc. , Lo the post­
office neares t the polling place. 

(4) The expenses or obtaining and delivering ballots. returns, etc., and 
other elec tion expenses of election dis tricts in unorganized towns are to be 
paid by the county. In the absence of any specific provision for the pay­
meul ot the election expenses of such districts, it Dlust be implied that they 
a re ' to be paid by the county. as such dis tricts are created by the county 
board and ther e nre no m eans whereby thE'! funds for the payment of 
expenses of such dIstricts may be appropriated by any other authority than 
the county board. 

June 25, IP26. 

115 

CLIFFORD L. HILTON, 
Attorney General. 

ELECTION-Candidate-Certificate being issued- when expense account has 
not been filed. 

John Lovell, County Attorney. 
You submit -the following inquiry : 

"May the county auditor lawfully Issue to a ~uccesstul candidate 
for a counly ortice a certificate ot election when such candidate has 
duly fil ed a final slatement ot receipts and disbursements In proper form 
but tailed to fi le one or more intermediate statements?" 
Yes. Unless it al)pears that such intermediate statements were with­

held for some fraudul ent purpose. 

November 9, 1926. 

118 

CHARLES E . PHILLIPS, 
Assistant Attorney General. 

ELECTIONS-Candidate-Certificate-Issuance of in case of contest. 
Frank E. Morse, Coun ty Attorney. 

You s late lhat at the lasl biennial election as canvassed by the county 
canvassiug board a counly oommissioner was declared elected by a major­
Ity of four votes ove r his opponent ; that thereafter the county auditor made 
out his certificate of elec tion but did not deliver the same; that an election 
contest has been duly instituted. 1 

You inquire whether it is proper for the county auditor to now deliver 
such certificate, allowing the candidate to qualify pending the outcome ot 
the contest. Your inquiry is answered in the aftlrmatlve. I have been 
unable to find any statute which qualifies section 477. G. S. 1923. directing 
the county audItor to Issue a certificate of election. Section 486, G. S. 1923 
expressly provides that 

"Whenever a contest is ins tituted under this act. the county auditor 
••• shall reFrain from issuing a certificate or election until the final 

determination or the question a s to which of the parties Js enti tl ed to 
the certificate of election." 
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This SC'CliOIl , however , is a parl of chaple r 162, Laws 1919. which relates 
f'xc lus ively to contests in legisla tive cleclioDs. 

I :un fUl'ther of the opinion that the candh.lute declared elected by the 
coun ty cn,nvassing board upon r ece iving such certificate is cnUlled to qualify 
fOl' t he o ffice notwithstanding the pendency of the contest . It this IS cor­
rcc t, thc l'c is no occasion for the consideration or the (urther Qucsllon as 
t.o w hether the old commissioner holds oyer unUt his successor Qualifies. 

CHARI,ES E . PHILLIPS. 
Decembe r 27, 1926. Assistant Attorney General. 

III 
ELECTIONS-Candidates at primary-Residence required. 

The County Attorney. Hous ton County, 
II appears tha t onc A, a legal voter ot Minnesota, changed his legal resi­

dence trom another county therein to your county on May 13. 1926. He 
desires to file as a candidate fOI" nomina tion to a county office In your 
count y. a t the primary election to be held June 21. 1926. The las t day COl" 
filin g as such cntlfJ ldate will be June 1. He will not then have acquired a vot­
ing res idcnce in your coun ty but will have acqui red such voting residence by 
June 21. Assuming tha t the foregoing Cacts wi th respec t to voting res idence 
aVl)ea l" upon the afrlda vit tendercd fo r flUng. you ask whether hIs affidavit 
may be accepted fo r filin g on 01" prior to June 1. 1926, and 'hls name llIaced 
on the In'flURry ba11ol. 

The s tatu te (section 297. G. S. 1923) says that any lJarty eligible and 
desirous of having his name placed upon the primary ballot shall file his 
affidavit sLating his res idence. that he is a qualified voter in the subdivision 
'''' here he seeks a nomination. etc. 

In Ekburg vs. J ensen, 205 N, W. 702, having under cons ideration the 
sufficiency of a general election contes t notice which dtd not s tate that the 
contes tant was a voter, bu t did s tate that he had been a successful candi­
date fO I" the nomi na Uon at the preceding primary, the court held the notice 
to be suffiCien t. Refer ring to sec tion 297, G. S. 1923, the cour t said : 

"That law provides tha.t any pal'ty eligibl Ell des iring to ha.ve his name 
placed upon the primary ballot shaH fil e his atrldavit s ta ling his resi­
dence and that he is a qualified voter in the subdivis ion where he seeks 
a nomination, ~tc. In this notice (or contes t) the direct allegation that 
he was a vo ter is not made. bu t it states facts from which there arIses. 
by reasonable and necessary implication, the assertion that he was a 
voter . '1'0 say that he was a candidate at the regular election, in view 
of the necessary affidavit incident to the prima ry. includes the asser­
tion that he was a voter. The fact that he waSl a candidate surviving 
the primary election under the s ta tute implies that he was a voter," 
Under the s ta tute as It reads. and in view of the language used in the 

above decis ion. it would seem that yOll r inquiry might properly be answered 
in the negative, withou t furthe l' conslcl e l·ntlon . But the proper answer may 
depenu upon legal principles of a broader application. 



ATTORNEY GENERAL 155 

Section 306, G. S. 1923 (as amende-d by chapler 420, page 693, LawB 
1925), provides that: 

"Every person qualified as a voter may register therein and vote at 
such primary election." 

This disposes of any Question of the right of your applicant to vote at 
the primary, under tbe racts presented. but s till leaves open the matter ot 
his eliglbJllty to become a candidate for the nomination. 

Section 7 ot article 7 of the constitution provides that: 
"Every pe rson who by the provisions of this article shall be entitled 

to vole at any e lection shall be eligible to any ortl~e which now is , or 
hereafter s hall be elective by the people in the district wherein he shall 
have res ided thirty days IH'cviolis to such election, except as olher· 
wise provided In this constitution, or the constitution and laws of the 
United States." 

This di sposes of any Question as to the right or your applicant to be 
e lected to the orrice for the nomination to which he now seeks to become a 
primary candidate, assuming that his voting s tatus and eligibHlty otherwise 
existing on June 21 continue the same until the general election. 

But his eUglblJil.y to become a candidate for the nomination by primary 
on or prior to June 1, 1926. sti ll remains in Ques tion. 

It wlll be conc(>ded that s tatutes may be made reasonably regulating 
political machinery In regard to nominalion s for public of[lce. as to both 
voters and candidates. Slate VB. Scott. 99 Minn. 145; State VB. Moore, 87 
Minn. 308; St~te VB. Erickson, ]]9 Minn. 152: State V B. J ensen , 86 Minn. 
19 ; State VS. Johnson, 87 Minn. 221; State VS. Scott, 110 Minn. 461. 

In State \'s. Moorc, BUIll'a, the claim was made that "every pcrson who 
1)) e ligible there to has a right to be a candidat e for an office· •• ," 

The court said : (pP. 310, 311) 

"The guaranty of the organic law refers to essential Qualifications. 
and tll spenses with any other test to hold office (as birth, education 
and the like ) than tbe right to vote. It Is not a ttempted therein to pro­
vide regulation for voting. nor the de tail s of the candidacy of the 
aspirant. Th.e right to vote and the rlgh fl to hold orrlce are declared to 
be co-ordinate. The methods by which these r ights shall be protected 
and entorced are , ot necessity, left to legislative action; but we 
shall r eadily assume that it is an inherent right of c itizenship that only 
such a sys tem of r egulation be. provided for as will be just and reason­
able, and operate in its application to nit voters and to candidates 
equally. 'fhat any system will accomplish absolute equaHty in all things 
cannot be expected." 

It was held that the provisions in the primary election law which pro­
hibil an unsuccessful candidate for nomination at lhe primary thereafter to 
obtain a place on the ballot at the general elec tioIl by petition arc valid and 
enforceable. 

In State vs. Johnson, supra , referring to the cOIll;itltutioual provision 
quoted above, it Is said: 
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"It Ja ' very clear. that the election of nominees prevlded tor in 'the 
primary law 18 not the election,' referred to in the constitution," 
See also CaMtI ' cllool In 22 L. R. A. (n. 8.) 1142, 1143, 1144. See aloo 

State V8. Flaherty (N. D. 1912) 136 N. W. 76, 41 L. R. A. (n. e.) 183, -and 
c .. eo cited In note, pp. 136, 13Q, 138, 139, 140. 

In State VB. Ertok80D, IUpra; it was said that: 
"statutory regulation.· appllcable only to a primary election, which 

might be repugna.nt to the coruotltutlon 11 extended to election., &re ""t 
necessarily Invalid unless they are 80 onerOU8, unfair or oppressive &s 
practically to defeat the tair right of · an elector to vote or to be elected 
to office." 
In State V-Sj, Scott, 'Supra, one issue squarely raised was with reepeet to 

the statements required. by section 297 to appear In the aft'ldavlt. and the 
provisions of that s8ctloD\were held to be valid and constitutional. 

A provision requiring a candidate to tUe an affidavit contaJ.nJng mat­
tiers in substance as required by the MJnnesota statute. was held ·to be 
valid in Winston vs. Moore, 244 Pa.. 447. 

See State ex re1. Olson VB. Erickson, 125 Minn. 238, 146 N. W. 864. 
There seems to be nothing unjust or unreasonable in the statutory pro­

vl81oD' requiring the person desIrous ot having his name placed upon the pr!. 
mary ballot to state in· his affid&vit that he I. a quaUfied voter in the 
subdtVUton where ' he seeks a: nomination. Presumably the legililature 
meant what It said. It Is also to be presumed that It the legi.lature had 
intended it> base eUglbutty to become a primary' candidate upon the statUI 
of the appllcant as It may exist 10 the tuture on the day ot the primary 
election. ft!would hav.e dtme so' by the use ot apt language. 

J see no good legal reason for holding that the legislature meant any 
more or len than is to be understood from the language used. 

Your inQul1')" Is accordingly ans~ered In the negative. 
You w1l1. however, please note that the inquiry 80 answered contalos 

the proviso that the situation presented appears from the affIdavit. It Is 
Quite doubtful If the filing officer may retuse to accept a filing which Is 
valid and complete on its face and duly tendered, on Ute ground that he·haa 
Information tending to show that material statements made therein. ar.e 
false. 

May 27, 1926. 

n. 
ELECTlo.NB--Candlcl.ateo--Wlthdrawal 01, 

The City Attorney. 

ALBERT F. PRATT, 

Assistant Attorney General. 

You state that South St. Paul Is . a city of the fourth class operatlng 
under a home rule charter, aod you ask whether persons who have hereto­
fore ftled, as candidate. fOl" members ot the councll may now wIthdraw 'as 
8uch, In the absence of. charter provIsion authorizIng luch action. 
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The rule with regard to general elections is that a person may withdraw 
his flJJng of candidacy at any Ume before the otticer charged by law with the 
preparation of the ballots: makes up the form of ballots to b.e used a~ the 
election. See opinion 269, ] 918 Report. This opinion was not ba.sed upon 
any particular statutory provision, but upon the general proposition that a. 
candidate tor pubIJc otfJcEl may withdraw at his pleasure, subject to the I1ml· 
tatioD that he cannot require the election oUlciats to hold up their forms 
or to take 8t~pS whIch would obstruct the holding of the election in any 
way. 

Y see no reason why our interpretation of the law with reference to gen­
eral elections should not be applicable to city elections in South S~ Pau1. 
Your charter being silent on the subject, you are advised that a candidate 
who has filed Cor member of the council may withdraw as such at some 
time prior to the making up of the ballots by filing an attidavlt to that 
«!tect or by notifying the filing officer In writing of his intention so to do. 

ROLLIN L. SMITH, 

March 24, 1925. Assis tant Attorney General. 

ne 
EL.ECTIONS-Citles and villages-Australian ballot system-Repeal of 

ordinance adopting. 

Swanson & Swanson, Village Attorneys, Pillager, Minn. 
You are advised that the council in a village which has adollled the 

Australian blallot system pursuant to chapter 315. Laws 1915, may rescind 
Us former action. and thereby go back to: its caucus method at nominating 
candidates and of voUng, by adopting a resolution repealing the ordInance 
putting the Australian ballot sys tem Into el'fec t. Such repealing resolution 
must be adopted at leas t thirty days before the election. 

ROLLIN L. SMITH, 

February 27, 1925. Assistant Attorney General. 

180 
ELECTION8-Corrupt Practices act-Fee office, Ilmltatlon of expenidlturoa. 
To County Attorneys. 

Under the Corrupt Practices Act, G. '8. 19,23, section 542, a candIdate for 
the office of • • • court commi'Sl810ner, which Is not a salaried office but 
a fee office, may expend in his campaign for nomination and election not to 
exceed one· third of the compensation received by- the predecessor of such 
candidate, if elected, during the first year of wch predecessor's Incumbency. 
Referring to the present time this amount would be one-third of the total 
fees received by the holder of the office during t he first year of the current 
term. 

May 20, 1926. 

CLIFFORD L. HILTON, 

AUorney General. 
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181 
ELECTION-Primary-Submls.ion of proposed city charter at. 
The City Attorney. Minneapolis. 

You call attention to section 36, article 4 of the stale constitution, to 
section 1348, G. S. 1913. and to sectlon 1349. G. S. 1913. and submit the 
followIng questions. 

1. Does the term "election" as used in the above mentioned section of 
the constitution in the phrase "Th!3 next election thereafter," and in these 
statutes above referred to in the phrases: "At the next general election 
thereafter," and "No general city or v1llage election," and "At the same time 
with the general election," mean and include a primary election, that is, does 
the term I'primary election" mean an election as that term Is used in the 
ca3e~ referred to? 

You are advised that tbe term "election" as used in the various places 
referred to In the foregoing question does not mean or include a state 
primary election, and conversely, the term "primary election" does not mean 
an election as that term is used in the places referred to. 

2. It the proposed charter is returned to the mayor within the six 
months period immediately preceding the primary election must the city 
council then cause the same to be submitted at such primary election; or 
must the council in such case cause the proposed charter to be submitted 
at a special election to be held within ninety days after the delivery thereof? 

This question is answered In part by the answer to question 1. Since 
the term "election" as used in the various places reterred to in question I, 
does not Include a primary election, the fact that the proposed charter was 
returned to the mayor within six mon,ths immediately preceding the prl· 
mary, if such should be the case, would have no bearing on the obllgation of 
the council under the statute to submit the proposed charter at a special 
election to be held within ninety days after the delivery ot the dratt of the 
charter. In such case, in order to comply with the statute the council must 
cause the proposed charter to be submitted at a special election to be held 
within ninety days atter the delivery ' of the dratt, notwithstanding the fact 
that there may be a state primary election within the next six months. 

3. May the council submit the proposed charler at a special election to 
be held at the same time as the state primary election? 

~This question is answered In the affirmative. 
4. It the proposed charter Is submitted so as to be voted upon at the 

Ume of the 3tate primary election, muSJt it then be submitted only at a 
special election held at that time or may It be submitted at or as a part ot 
the primary election? 

If the proposed charter Is submitted so as to be voted upon at the time 
of the state primary election. such submission must be In the form of a 
separate special election held at that time. The provisions of law In refer· 
cnce to the calling and holding of a special election to vote on the proposed 
charler should be carefully observed. Separate ballots and ballot boxes 
should be used. The election officials, though they may be the same for 
both elections, should treat the charter ,election as separate and distinct 
from the primary elections. 
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5. H the proposed charter be submitted at a special election held at 
the same time as the state primary election, would an aWrmaUve vote ot (our­
sevenths of those lawfully voting on the question ot adoption be suftlcient 
tor ratification? 

Thl5/ question Is answered in effect, by ·the answers to the preceding 
Questions. Obviously. it the charter election Is a special election, legally 
separate and distinct trom the primary election, thout....b held at the same 
Ume, the vote caat at the primary election would have no effect whatever on 
the charter election. The provision of the statute requiring a tour-sevenths 
vote ot those lawfully voting "at such election" would reter only to the 
special charler election. Hence the affirmative vote ot tour-sevenths at 
those laWfully voting on the question at adoption at the charter at such nn 
election would be sufficient for ratification. 

December 4, U25. 

182 
ELECTIONS-RegIstration. 

The City ClerJ{, Minneapolis. 

CHES'l1ER S. WILSON, 

Assistant Attorney General. 

You are advised that there Is no law requiring a registered femnle voter 
who marries subsequent to her registration, and assumes the surname of 
her husband to re-reglder under 3uch surname as a prerequisite to voting. 
Social custom and usage have resulted in a marrIed woman assuming as her 
'lame the name at her husband with prefix "Mrs." There Is no law pre­
venting her tram retaining her malden name and voting under It it she so 
desires. 

In order that the registration act may be ettectively administered it 
might be well to secure an amendment thereof providing that a person may 
vote only under the name under which such person Is registered, and that 
a temale registered voter who subsequently marrIes shall again register 
under her husband's narne wIth the prefix "Mrs." before voting. However, 
It Is not within our province to recommend legislation In this respect. As 
matters stand, if a voter can demonstrate to the election board that he is 
registered, he Is entitled to vote regardless of the name he happens to be 
known by at the time. 

December 31, 1925. 

183 

ROLLIN L. SMITH, 

Assistant Attorney General. 

ELECTIONS-Registratlon-Permanent-Cltles of first cia ... 
The Corporation Counsel, St. Paul. 

You call attention to the tact that under secUon 6 of chapter 305, Laws 
1923, which Is an act relating to registration In clUes of the first class, the 
commissioner Is required to prepare registration cards contaIning Informa­
tion concerning each applicant for regis try, and also containing a record at 
voting. A duplicate registration list Is provided tor to be known as the 
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elecHon register. This consists of copies ot the original registration card. 
The record of voUng contains a space in which the registrant may be 
recorded as having voted or not voted. It has the dale ot the election, and 
n column tor remarks. 

You further call attention to the tact that under the general election 
law, section 474, G. S . 1913, every clerk of election Is required to keep a poll 
list cQntalnlng one column headed "Number," one beaded "ResIdence," one 
headed "Names of Voters" and one column headed "Remarks," That each 
voter Is given a number and under the column beaded "Remarks," opposite 
the name of each person not registered is eDllered wordSi "Not registered," 
The information required to be stated on the poll list Is also required to be 
stated on the record at voting contained on the duplIcate registration card. 

You ask In view at this whether it Is necessary to prepare and use poll 
lists at general elections :In cities at the first class. 

In my oplnJon, your inquiry is properly answered in the negative. As 
we construe the Permanent Registration Act the legislature intended to pro­
vide a complete scheme tor the registration at voters in such clUes, and as 
a part ot that com,prehenslve plan It provided for a record at voting. I do 
not see what usetul purposes the keeping at the poll list separate and apart 
tram the record at voUng on the registration card would serve. It strikes me 
as a dupUcaUon at work. I do not think the legislature intended this. You 
are, theretore advised that It Is not necessary to keep poll lists reterred to 
In section 474, G. S. 1913. at general elections in clties ot the first class. 

February 21, 1925. 

1M 

ROLLIN L. SMITH, 

Assistant Attorney General. 

ELECTIONS-Registration" days-Under chapter 375, Laws 1925. 

James T. Sp111ane, City Attorney. 

You state that section 9 ot the charter provides that-
"AU general laws at the state at Minnesota relating to elections and 

the preliminaries thereto. shall, 80 far as applicable, except as herein 
otherwise provided, apply to and govern aU elections hereunder." 

You then caU attention to section 6 at chapter 13, Laws 1921, which 
provides that the primary election shall constitute the first registration date 
and that the second registration date shall be held one week atter the 
primary election. You then inquire whether chapter 375, Laws 1925. voids 
section 6 at said chapter 13. 

As I construe chapter 375, It was the purpose ot the legislature to provide 
tor permanent registration In citles having more than 10.000 inhabitants and 
less than 60,000 Inhabitants, as provided In and by chapter 305. Laws 1923. It 
would, therefore, seem that under the last mentioned chapter as amended by 
chapter 375, permanent registration Is provided In the city of Rochester for 
all elections specified In said chapter 305. This beIng so, It is my opinion 
that the errect at section 9 at your charter Is to make such statutes appli-
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cable to your charter elections. Therefore, there would be DO occasdon tor 
holding registration days 8S provided under chapter 13. It tollows that your 
Inquiry must be answered In the affirmative. 

CHARLES E. PHILLIPS, 
July 18, 1925. Assistant Attorney General. 

18& 
ELECTIONS-Returnl-Sewlng and aeallng of envelopes. 
Secretary of State. 

You reQuest a construction of the provisions ot G. S. 1923, secUon 466. 
a8 amended by chapter 126, Laws 1926, relating to the sewing and sealing of 
envelopes containing election returns. The provlslon In Question reada as 
tollows : 

"Before separating, the judges shall include one set of such returns 
10 each ot two envelopes, one of which envelopes shall then be sewed by 
drawing twice through It and the return thereto. a substantial twine, 
tying the ends thereof together and then sealing sald envelopes in three 
places with wax and stamp, furnIshed by the county audUor. one at 
which places shall be over the knot in said twine. then indorse said 
envelope in the following form : -Election returns of the election dis­
trict ot . In the county of . and direct one of such 
envelopes to the auditor and the other to the proper town, vIllage, or 
city clerk!' 
You ask whether, under this provision, it Is the duty of the judges to 

sew and seaf both envelopes, or only one of them. It only one envelope Is 
to ,be sealed, which one Is It, the one to be deUvered to the county auditor, 
or the one to be delivered to the clerk of the municipality? 

It 18 the duty of the judges to sew and seal both envelopes In the same 
manner. The statute should be construed as It read lleaeh at which envelopes 
shall then be sewed," etc., instead ot, "one of which envelopes shall then 
be sewed." Unquestionably such was the Intention ot the legislature when 
thIs provision was adopted. The word "one" must have boon used instead 
ot "each" through inadvertence. Unless the statute be so construed It would 
be Impossible for the judges to tell which envelope Wasl to be sewed and 
sealed. Both sets ot returns are official, and It i8 important that the ~ saU\e 

precautions should .be taken with both ot them to secure them against 
tampering. Such was undoubtedly the Intention of the legislature, a~d the ' 
statute should, therefore, be construed as above stated. 

CHESTER S. WILSON, 
Aprll I, 1926. Assistant Attorney General. 

188 
ELECTION-Voter who takes oath must be permitted to vote. 
C. G. Anderson, VIllage Attorney. 

You inquire wheth~r the judges may refuse to permit a person to vote 
atter challenge when he haS' answered under oath tn such manner as to show 
him to .be a qualified elector, the judges being ot the opinion that he bas 
answered falseJy; and In fact , Is not a legal voter. 
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No. The judges are not triers of any issues of fact . If a person appear­
Ing}or the purpose of voUng takes the oath nnd answers quesUons submilled 
thereunder in such manner as to show him to be a qualified voter, the judges 
may not go further in the matter but must permit him to vote. The only 
remedy Is to prosecute him tor perjury if he answers fal sely. 

CHARLES E. PHILLIPS, 
December 4, 1926. Assistant Attorney General. 

181 
GAME AND FISH-Fur farms-Fencing of unmeandered lake. 
Wm. M. Wood, E sq., County Attorney. Long Prairie. 

It appears that one S owns three forti es partly in an unmeandel'ed ial{e. 
which lake also covers some adjoining land which he does not own or can· 
11'01. He wants to go into the muskrat farming business aDd inquires If he 
may lawfully fence his land so as to keep his rats from getting away. 

This seems .to be mostly a private inquiry, but if his lawyer wlll consult 
the following cases: 

L. Realty Co. vs . .Johnson, 92 Minn. 363; 100 N. W. 94, 104 Am. St. · 
Rep. 677, 66 L. R. A. 439; 

Lamprey vs. Danz, 86 Minn. 317, 90 N. W. 578; 
Whittacre vs. StangvIck. 100 Minn. 386; and cases cited therein, he 

should find that if the lake is not meandered he may lawfully fence on 
the lines of the land which he own'S. 

Apri119, 1926. 

188 

ALBERT F. PRATT, 
Assistant Attorney Cklneral. 

GAME AND FISH-Llconses--Hunting- Trapplng unprotected fu r bearing 
animals. 

Commissioner of Game and Fish. 
You state: 

~' Section 6516, G. S. 1923, as amended by chapter 380. reads as 
follows: 

.. 'No person shall hunt, pursue, or kill any wild quadruped, fowl or 
'blrd for which a closed season is provided by this chapter, or take with 
traps or other devices, any fur bearing animals, except wolves, or engage 
In hunting or trapping or fishing except as herein provIded, witbout first 
having procured a license 80 to do, and then only during the resrpective 
periods of the year when it shall be lawful, • • • .' 

"Fur bearing animals such as bear, snowshoe rabbits, cotton taU rab­
bits and jack rabbits are also unprotected as well a's mink. 

"Question: Is it necessary to have a license to take any or all of 
these unprotected fur bearing anJmals and if so, please advise the kind of 
license, 1. e., small game, bIg game or trapping." 
Prior to the 1925 amendments varying hare or snowshoe rabbits were 

protected, and their taking then required a license to take rut' bearing ani­
mals . Letter' of date November 3D, 1923. 
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Under date ot November 10, 1924, you weM advised that as the law then 
stood a big game license was probably required tor the taking ot ·bear. Bear 
were then protected . LSO were mink. 

Now varying hare or snowshoe rabbit and mink may be taken either In 
the day time or at night and in any manner except that polson may not be 
used . • Section 5546, G. S. 1923, as amended by chapter 380 (P. 498) Laws 1925. 

Mink may also be taken, bought, sold and possessed at any Ume. Sec· 
tlon 5542, G. S. 1923, as amended by chapter 380 (po 496) Laws 1925. 

Steel traps may be used for the purpose ot taking or catching bear only 
upon permission of the game and fish commissioner to do 80. Rules and 
regulations for the safe use thereof shall- be prescribed by the commissioner 
and anyone setting them so as to become a danger to persons walkJng In 
the woods shall be guilty of a gross misdemeanor. Section 5541, G. S. 1923, 
as amended by chapter 380 (p. 496) Laws 1925. 

Wild animals. whether protected by law or not, may when destroying 
or interfering with the breeding or propagation of protected wIld animals, or 
when injuring or damaging private or public property be destroyed or kUled 
under such rules and regulations as the commissioner may prescribe. Sec­
tIon 5639, G. S. 1923, as amended by chapter 880 (po 5tH) Laws 1925. 

Bear may be taken and possessed at any time. Section 5541, G. S. 1923, 
as amended by chapter 3'80 (p. 496), Laws 1925. 

Section 5514, G. S. 1923, as amended by chapter 380 (po 492), Laws 1923, 
covers hunting and trapping on lands owned or leased and occupied by the 
hunter or trapper as a permanent abode. In what Is said hereinafter this 
will be understood as an exception. Likewise the exception in section 5639 
supra. 

Section 5498, G. S. 1923, as amended by chapter 380 (po 489) Law .. 1925, 
provides that "traps for the purpose of taking fur bearing animals protected 
by law may be used as herein provided." 

Under the last paragraph of section 5515, G. S. 1923, as amended by 
chapter 380 (p. 493) Laws 1925, no person may take any protected or unpro­
tected wild quadruped, without a license, unless he is a bona fide resident of 
the state. 

What is said hereinafter will be understood to apply only to bona fide 
residents of the state. 

Section 5522, G. S. 1923, as amended by chapter 380 (p. 493) Laws 1925, 
specified a license fee of $1.00 for "takIng fur bearing anImals" and a license 
fee of $1.00 for "hunting small game" and a license fee of $1.00 for "hunting 
big game." 

What effect, if any, the legislature really intended to be given, in CO'Dnec­
lion with license requirements, to the amendments of 1925, removing the 
prior existing proteclion on varying hare, bear and mink, Is ditflcult to 
determine. 

But it iSi possible to construe the variou'S contradictory and indefinite 
provisions of the act so as to reconcile and give effect to all of them, to some 
extent at least. 

Section 5515, G. S. 192'3, as amended supra, and so far as pertinent to 
your inquiry may be divided into three parts. and may be read as follows: 
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1. No person shall bunt. pursue or kill any wild quadruped for 
which a closed season Is provided by this chapter, wUhout first having 
procured a license so to do. 

2. No person sball take with traps or other (llke) devices, any fur 
bearing animals (protected or unprotected) except wolves, without first 
havJng procured a Ucense so to do, 

3. No person shall engage in hunting or trapping except as herein 
provided, without first having procured a license so to do. 
Sectlon 5497. G. S. 1923. which remains unamended, provides that no 

person shall.l)ursue, take. wound or kUlln any manner, number, or quantity. 
any wlld animals protected by law, except sSt permitted in this act. 

Section 5498, G. S. 1923, as amended by chapter 380 (p. 489) Laws 1925, 
provides that "birds and Quadrupeds protected ,by law shall be taken only 
In the daytime with a gun • • •• " 

ReadIng the whole together, and subject to the exceptions above noted, 
my conclusions are: 

1. No license Is required to hunt, pursue or kIll bear, varying hare or 
snowshoe rabbits, cottontall rabbits. jack rabbits, or mink, otherwise than 
by traps or other devices. 

2. A ltcense for "taking fur bearing anlma13" (trapping license) Is 
required for taking varying hare or snowshoe rabbits, cottontaU rabbits, jack 
rabbits, mink, bear, or any other unprotected fur 'bearIng animals, except 
wolves, with traps or other devices. 

The distinction is between "any wild Quadruped for which a closed 
season Is provided," which limits the application of (1) above, and "take 
wIth tra.ps or other deviceSl, any tur bearing animals, except wolves," !Ilj (2) 
above. 

And there may be a practical reason tor the distinction. The pers9D 
hunting with a gun Is presumed to know what he shoots at. But it he sets 
a trap for mink, he may catch a muskrat, which is protected; or for rabbits, 
he may catch a skunk, which is protected. 

That the' leglslature was apparently attempting to make some such dis­
tinction seems quite clear from the legislative history of section 5515. 

As originaUy section 21 of chapter (00, Laws 1919, that section, so far 
as pertinent. read as follows: 

"No person shall hunt, pursue or kill with a gun, any wlld quadru­
ped • • • for which a closed season is provided by this chapter. or 
take with traps or other devices, any fur bearing animals, for which a 
closed season is provided by this chapter, or engage 10 hunting or trap­
ping, except as herein provided, without first having procured a license 
so to do," 
By chapter 426, Laws 1923, the section was amended by striking out 

"with a gun," by striking out "for which a closed season is provided by this 
chapter," and by inserting "except wolves," after "&ny fur bearing animals." 

'rhe 1925 act dId not change that portion of the section. 
It will be noted that under the 1919 act a license was required to take 

with a gun any protected wlld quadruped, and to take with tral)s or other 
devices, any protected tur bearing animals. 
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It seems Quite clear that when the 1923· legislature struck out "with a 
gun" trom the firs t provision, and struck out "tor which a closed season Is 
provided by this chapter" from the second provision, It Intended to make 
a class distinction, and to provide that a license should be required to take 
protected wlId quadrupeds, howsoever to be taken, but that a license should 
Dot be required to take unprotected fur bearing animals, unless taken with 
traps or other like devices. And wolves were excepted altogether from the 
provision which required ltcenses. 

It Is true that section 28 of chapter 400, Laws 1919, provided for a license 
ree "tor hunting game birds," another tor " hunting Quadrupeds," and another 
fo r "trapping fur bearing animals," which was amended by chavler 347, Laws 
1921, and chap ter 426, Laws 1923, to provIde a license tee tor "hunting small 
game" and another tor "hunting big game" and another tor "taking tur bear­
ing animals." So that there Is now, in terms, no such thing a s a "trapping" 
license, but the word "taking" covers tak1!lg "by trapping or In any other 
manner." 

Section 28, however, relates only to kInds ot Uce~es and the amounts ot 
the respective fees when I1censes are requIred, while section 21 (5515) Is 
g-eneral and sta tes when licenses are requIred and when not, which, ot course. 
governs. 

The Hcense reQuired tor taking the unprotected tur bearing animals. 
exceDt wolves, above r eterred to, by tra p'3 or other devices, Is the license tor 
"taking tur ·bearlng animals." and Is the same as the license required for 
taking protected fur bearing animals (except beaver) by trapping or other­
wise. (Note-See 1927 Amendments. ) 

Augus t 25, 1925. 

189 

ALBERT F. PRATT, 

Assistant Attorney General. 

GAME AND FISH-Licenses-Small game-Issuance within one yea r after 
conviction of violation of federal migratory bird law. 

Commissioner ot Game and Fish. 
You state that certain varUes (holding Minnesota 1924 small game 

llcenses) were prosecuted and convicted in tederal court In May. 1925. ot 
violations ot the t ederal migratory bird act. committed In Minnesota during 
the open season ot 1924. 

Referring to section 32, chapter 400, Laws 1919. being section 5530, G. S. 
1923, you inquire it such persons are eligible to receive Minnesota small game 
licenses tor the open season ot 1925. 

Section 55'30, G. S. 1923. so tar as Dertihent, reads as follows: 
"Upon conviction ot any person for any violation under any licenso 

issued to such person, such license shall Immediately becomo null and 
void and no Hcense shall be issued to any such person for a period of 
ono year thereatter." 
The principal Ques tion is whether or not the convictions were ror "viola· 

tions under any (Minnesota) license Issued to such persons." 
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Licenses contain the implied conditions that the holder shall bunt, lake, 
pursue and kHl only in accordance with the provisions ot the state law. 
Presumably the legislature referred to those conditions in us ing the word 
"under," 

Generally speaking, under most laws, a conviction which will bar the 
subseQ.uent issuance of a slale license within the time limi ted by slale law 
must be a conviction in a state court upon a charge of violation of a state 
law conditioned upon obedience to which the license Is issued. The duty 
ot enrorcing the "Migratory Bird Treaty Act" Is imposed upon federa l author­
HieS! and the federal courts. Act, July 3, 191&, chapter 128. section 5; sec­
tion 88-37e, U. S. Compo Stat. 1919. Su pp. Vol. 2. Concurren t power in the 
s ta tes to enforce .the act does not appear to exist. 

Section 5539, G. S. 1923, Jike the state prohIbition law, might well have 
specifically authorized revocation of licenses upon conviction for violation of 
federal laws or regulations, 'but it did not. 

The only reference in the state law to the federa l law, so far as I call 
determine, is in section 5634, G. S. 1923, which provides that "migratory 
game ·birds may be taken each day only during the hours permitted by 
tederal law." 

That provision is doubtless one ot the conditions "under" which the 
Hcense was issued, and it the convictions referred to were upon charges of 
violations of the federal law relating to the hours for taking, such convic­
tions would seem to be convictions "under the license," that is, fOr a viola­
tion of the conditions under which the licenses were issued, calling for their 
revocation and non-issuance fo r a year thereafter. If such Is the situation 
the inquiry is answered in the n egative. 

ALBERT F . PRATT. 
July 10. 1925. Assistant Attorney General. 

II. 
GAME AND FISH-Search of aeropiaf"le. 

The Superintendent, Superior State Game Refuge, Winton. 
You inquire if a game warden bas ~uthori ty to search an aeroplane 

without a search warrant. 
Answer, that depends upon the s pecific tacts at each caSie. 
Section 125, chapter 400, Laws 1919, now section 5631, G. S. 1923, as 

amended by chapter 380 (p. 508), Laws 1926, provides that : 
"The stale game and fish commissioner , game refuge patrolmen 

and game wardens are hereby authorized and empowered • • • with 
or without a warrant, to open, enter and examine all buildings, camps, 
vessels, boats, wagons, automobiles, or other vehicles, ca rs, stages. 
tents, suitcases, valises, packages, crates, boxes, and other rece ptacles 
and places where they have reason to believe the (that) wild animals, 
taken or held in violation of this chapter, are to be found . Wilful hind er­
ing, obstructing, Interferring or refusing sucb inSl)Cction shall constitu te 
a misdemeanor." 
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An a.erop lane Is either a "vehicle" or a "place" or bot.h, within the mean­
ing ot this law. Th e courts have 00 held und er ~'imllnr l)hraseoJogy in other 
laws. 

Whether or DOL there exists the right to "open, enter and examine" an 
aeroplane depends on whether or noL the inves tigating commissioner. game 
refuge patrolman or game warden (as the cnse may be) has reason to believe 
that wild animals ("all living creatures not human, wll4 by nature, endowed 
with sensation and the power ot voluntary malion. and includes Quadrupeds 
01' mammals. bird s and fi sh," sec tion 5640 [19] G. S. 1923 taken or held in 
violation or the game and fi sh laws are to ·be found thel'ein. 

July 6, 1926. 

191 

ALBERT F. PRATT, 
Assistant Attorney Genera1. 

HEALTH- Power of chairman of town board to quarantine without services 
of physician. 

J . J-T. Mark, County Attorney. 

You state that an epidemic oC scarlet fever exists in some of the rural 
sections of your county, and inquire whether the chai rman of the town board 
may qua rantine without the services at a physician, or must an Inspection or 
diagnosis be made by a physician first. 

See rules adopted by the State Board at Health relating to the control 
of communicable diseases, and section 2 thereof. 

Under the law and these rules , aU known 01' suspected cases at com­
municable diseases are required to be reported to the chairman of the board 
or health. The chairman of a board at supervisors is chairman of lhe town 
board of health. The duty Is imposed upon the chairman of the town board 
of health to enforce propel' quarantine mesul'es. If the chairman is sure 
that a communicable disease exis ts upon the premises, it Is his duty to forth­
with Quarantine. If in doubt, he should call upon the town health officer to 
make an investigation, it there exists a town health oW eel'. Unl. the 
chairman at the town board of health is sure of the nature and character 
of the disease, It is advisable to caU the health officer . 

October 7, 1926. 

192 

CHARLES E . PHILLIPS, 
Assistant Attorney General. 

HIGHWAYS-Appropriations for town roads and br idges-May be used for 
graveling. 

\V. O. Wledel'hoert , Chairman, Town Board. 
You state: 

"If the tov.'1lshlp votes for mODey at the annual elec tion, say one­
half min for town fund and 3.% mllls tor road and bridge fund, then vote 
to do some road graveling but yote no mODey for this purpose, could 
they use the 3'% mllls road and bridge fund tal' road gl'avellng purposes 
or must they have a graveling fund and yote money for that purpose ?" 
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The town board is not bound by the vote at the aDDual meeting "to do 
some road graveling." Such a vole Js simply advisory. 

The annual meeting (and the town board later for that matter, and 
within the maximum limit fixed by law) votes the money ror the "road and 
bridge fund." The town board determines bow the mODey shall be spent, and 
may use some of it for graveling or may not, 8S the board deems advIsable. 

It the 'board decides to do some graveling on roads of whIch it has charge. 
the money therefor comes out of the road and bridge fund. There is no 
such thing 8S a "graveling fund." 

You wIll nole that under section 6 ot chapter 439. Laws 1923, the town 
board may appropriate money from the town road and ·brIdge fund to aid in 
the construction or improvement within the town at any county road or any 
road which has been designated as a state aid road, the money so appro­
priated being paid into the county road and bridge tund and used only tor 
the purpoS18 deSignated by the town board at the Ume It makes the appropria­
tion. This In addition to Its powers to construct and improve town roads. 
That law likely was passed so town money, county money and state aid money 
might be combined and handled tn larger contracts. 

ALBERT F. PRATT. 
March 18. 1925. Asst3tant Attorney General. 

Ila 
HIGHWAYS-Sld....-N.-ec"esalty of advertisIng for by counties and town. 

Minnesota Highway De,llartment. 
You call attention to opinion given the PubUc Examiner on June 25, 1921, 

relating to the Question at the necessity at a county's advertising tor bids 
on road work which Is to be pertormed by day labor. 

As the opinion is written, It may be construed tn either at two ways: 
(1) That counties and towns must advertise tor 'bids on every job costing 
more than $500.00, "Whether It Is to ,be done by contract or by day labor; or 
(2) Tli:at the statement made In the opinion has reterence to a contract 
described in It Involving more than $500,00, and that the application at the 
statement should be limited to cases ot contract. The Public Examiner 
adopted the tormer construction, and he has not sInce been advised by tbls 
department to the contrary. In order to clear up the situation It Is well at 
this time to restate our views on the statutes relating to the calUng tor bids 
on county and town road ·work. 

It may lIrst be mentioned that G. S. 1923. section 991. (G. S. 1913 •• ection 
1091) merely provides, so tar as pertinent here, that no contract tor the 
constructioDi or repair ot rQads or bridges the estimated cost ot which 
exceeds $600.00 shall be made by any county at the class therein mentioned 
without first advertising tor bids. It contains a proviso that contracts tor 
repairs may be made In emergencies without advertising tor bids. This sec­
tion does not seem to conflict with those to 'be mentioned hereatter; but It 
It does, the latter, being subsequently enacted, will control. 

G. S. 1923. sectlon U63. (G. S. 1913. sectlon U08. as amended) relate. · 
to s tate aid roads. It first provides that if the estimated cost at the wortc 
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does not exceed $500.00 the county ·board shall when nece .. ar), cause Bur­
veys to be made 

"and shall thereupon receive bids for all or part ot saId work and 
let the contract to the lowest responsible bidder, or may cause the same 
to be done by labor employed therefor." , 
It turther provides that it the estimated cost exceeds $500.00 the county 

ahall cause surveys, plans and specifications to be made. shall submit them 
to the commissioner of highways tor approval, and when they are approved 
shall proceed to do the work by contract or by labo~ employed therefor 8S , 
the county board and the commissioner of highways may direct. The pro­
visioDs of this secUOD are pecullar and somewhat contradictory. The meao­
ing to be extracted from it Is: On work the estimated cost of which does 
not exceed $500.00, the county board may cause a 'Survey to be made when it 
deems a survey necessary, and may, whether a survey Is made or not, call 
for bids for the doing of the work and let a contract, or it may without call1ng 
for bids cause the work to be done by day labor. On work the estimated cost 
of which exceeds $500.00, the county board must prepare plans ·and have them 
approved by the commissioner of highways and may then, with the approval 
of the commissioner, do the work either by contract or by day labor; and if 
It be done by contract must, In view of the provisions of the secUon to be 
next mentioned, call for bids. The only disUnction here made between work 
the es timated cost of which 1s less than $500.00, and work, the estimated cost 
of which Is more than $500.00, Is that in the former case the county board 
mayor may not prepare plans as it chooses, whlle In the latter case it must 
prepare plans and have them approved by the commissioner. The reason 
for the distinction Is to be discerned in the propriety of permitting counties 
to make small improvements without the necessity of securing the approval 
of the commissioner of highways, wblle in the making of the larger improve­
ments it is proper, the roads being state aid roads and state moneys being 
appropriated thereto, that the commissione-r of highways should have control 
of the plan and the execution of the improvement. It is also true that as 
to state aid roads the county board must, If it chooses to let a contract, 
advertise for bids whatever the estimated cost of the work. 

G. S. 1&23. seetionZO!)6. SUbdivision 2. (G. S. 1913. ""etlaD 2494. subdlvl· 
sion 2, as amended) relates only to contract. let by counties and towns for 
the Improvement of any road. This subdivision provides that no county or 
town shall contract for the construction or improvement of any road when 
the contract price exceeds $500.00 unless plans and specIfications have beeIl, 
prepared and filed as required in subdivision 1 of the same secUon. nor until 
bids have been called for as therein provided. The provisions of subdivision 
1 of the same sectlon relating to bridges are, as to counties and towns. really 
covered by SUbdivision 2. for the reason that by G. S. 1.923, section 2543, the 
word "road" is defined to include all bridges which form a part ot the same. 

tt seems clear that section 2596 relates only to work which Is done 'by 
contract and has no application to work done by day labor. 

As corollaries to the conclusions set forth above, it may be said that 
contracts for construction in excess of $500.00 may not be made under the 
guise ot day 'labor work and without calUng for bids. It. tor instance, a road 
outfit Is hired at $100.00 a day for any period longer than five days, or for 
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the completion of the work where the completion wlll require more than fi ve 
days (so that the compensation to be paid exceeds $500.00), such an arrange­
ment would constitute a contract under which more than $500.00 is to be 
paid. It should a lso be borne in mind that if in the doing of work by day 
labor it becomes necessary to purchase materials. Rny purchase invol ving a 
consideration ot m or e t han $&00.00 mUM be m ade upon bid s. It Is my view 
lhat the proviSion ot section 2595, subdivision 2, applies not only to genera l 
construction cont racts but also to any purchase ot materi al and any employ­
ment of service in road construction, whether done by day la bor or otherwise. 
Such contracts are as to counties also covered by section 991. But as to 
towns, they are controlled exclusively .by section 2595, for, ' .... hlle seclion 1096 
requires that bids shaH be called fol' on all contracts mad e by town s within 
the class to which that. section applies , it excepts from that proviSion con­
tracts which are to be paid for out of road taxes. 

The re is no specific I)ro'vlsion authori zing the dOing of road work by 
towns by day labor as there is authorizing counties to do sta te aid road work 
in that manner. It is nevertheless my opinion that the town board has such 
authority. Section 2571 gives the town board general care and SUP€I'vis ion 
of all town roads, and such care and supervision of county roads as Is T)re­
scribed by statute. It l'equire& that the town board -s hall procure machin­
ery, implements, tools, stone, gravel, and other material required for the 
construction and repa ir of such roads. Towns in counties having a p01mla· 
tion ot 150,000 or more are excepted from this sta tute. Section 2575 provides 
for the appointment of road overseers, whose duty it is to supervise the con­
struction of all town roads and the maintenance of all town .md coun ty 
roads. This general grant of power indicates a legislative intention that 
the town board may purchase all materials and equipment. and may employ 
labor and equipment necessary to the discharge of the duty imposed upon iL 
by statute to construct and improve these roads. This would neces3arily 
In:c1nde the power to employ labor. 

April 7, 1925. 

1M 

G. A. YOUNGQUIST, 

Assis tant Attorney General. 

HIGHWAYS--Bridge-Aut h'o r ity of tow n board to con.struct. 

Joseph L. Hilgers, County Attorney. 
You state that the town board o~ Spring Lake township is contemplating 

the erection of a bridge over a platted portion of the main land of a meand­
ered lak e to an island therein : that the Island Is also platted under t he pro­
visions of section 8236, G. S. 1923; tha t such bridge w ill be 'Several hundred 
feet long and will extend from a road on the main land to a road upon the 
Is land as shown by such platting; that the Island contai ns a bout IUteen ac res 
of land , and that the lake is about three miles long and two miles wide, and 
Is used for boating, etc. 

You inquire as to the authority of the lawn board to const ruct such 
bridge. 
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You are advised that It is' the opinion ot thIs department that the county 
board bas no authority to construct the same. See Commissioner ot High­
ways VS. Ludwig, 1&1 Mich. 498; 115 N. W. 419. 

You als o Inquire whe the r the owner& ot land along !ald lak,e may COil­
s truet such 'lbrldge, and after the comple tion ther eof may dedica te the brid ge 
to the publlc and be thereby relieved from l'es ponslbtUty (or accidents on 
sa id bridge. 

The Duly s ta tute covering the general situation that we have been able 
to find i s subdivision 2 of section 2,584, O. S , 1923. ThIs, howeve r, is no l: 
applicable to the particular Dremises in view of the fact that the Island does 
not contain forty 01' more acres of land. In the absence of 11. s tatute cover­
ing lhe ma tter, I am inclined to the opinion that your second inquiry must 
be answered in the negative. 

SeJ,tember 23, 1926. 

195 

CHARLES E . PHILLIPS, 

Assistant Attorney GeneraL 

HIGHWAYS-Completing a road in an adjacent townsh ip. 

The County Attorney, Clearwater County. 

You state that it is planned to expend some or th e money or an unorgan­
ized township in completing a road in an adjacent, organized township, which 
will benefit the luhabitant3 or the uuorga'oJzed town. The organized township 
Is out or fund s and unable to pay for the work. The work is being done on 
an es tablished county road. You inquire whether 01' not this would be a legal 
exvenditure of the fund s of the unorganized township, 

Your attention is called to section 2578, G. S. 1923, which provides : 
"The council of any village, ,borough or of a ny city of the fourth 

class or the town board of any town, may appropriate and expend such 
reasonable sums as It may deem proper to ass is t in the Improvement and 
maintenance of roads lying beyond Its boundaries and leading Into it. and 
of ferries a.nd bridges thereon whether they are within or without the 
county in which It Is s ituated. • * * .. 
The only limitation this department has placed upon this provision Is 

that expenditUl'e of money for such purposes may not be made On roads out-
8'lde or the state nOr in a. foreign country, Your inquiry Is ans wered In th e 
nffirmaUve. 

October 8, 1925. 

196 

./ 
VICTOR E . ANDERSON, 

Assis tant Attorney General. 

HIGHWAYS-Construction by county of a paved roadway along trunk high­
way in cities. 

Lucius A. Smith, County Attorney. 
You inquire whether, under the provisions of G. S, 1923, section 2557, a 

county can "~nter into an agreement with th e commlssdoner ot highways 
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tor the construction or a paved roadway ot greater width than would be 
uecessary to accommodate the normal trunk blghway traffic on a trunk 
highway. within a cily or either the third or the fourth c~a8s?" 

As to cities of the third class the county has no such power. 'l'he words, 
"upon any trunk highway within its boundaries," may perhaps be sa id to 
indicate an in lent on the part ot the legislature to authorize a county to thus 
give financial aid to the construction of the extra width on a s treet In a city 
upon which a trunk highway bas been located. This language must, how­
ever, be considered in connection with other statutes relating to the powers 
and duties of counties with reference to the Improvement of highways. It 
has been the rule for many years past tbat the county has neither power nor 
authority to expend its money In the Improvement of the streets of clUes ot 
this class. I have found no statute which empowers a county to expend 
moneys on the streets of any city of the third class under any circumstances, 
nor any statute which authorizes such improvement of a street in a city of 
the fourth class that has not been designated as a state aid road. The fact 
that the expenditure has some relation to a trunk highway has no bearing, 
(or under the constitution and the statute the burden of constructing and 
mnlntalnlng trunk highwaY3 Is laid upon the state; and the authority to 
municipal subdivIsIons to co-operate with the commissioner of highways, as 
indicated in the section cited, was apparently given them that they might. 
when they so desH'ed, secure for their own convenience and their own needs 
improvements beyond those found necessary for trunk highway purposes-. 
It is more lik ely that what the legis lature intended by this section was to 
extend to the various poUtlcal subdivisions mentioned the right to expend 
moneys in that manner only where the street or highway Involved was one 
which, prior to the location of the trunk highway and Independently of the 
presence ot the trunk hlgh.way, the municipality (Including counties and 
tOWDS> within that term) was obliged to C()n8truct and maintain. 

The subsequent 'provisions at the section, giving cities and viII ages the 
right to construct IlortioDs of the .,treet Dot included in the trunk highway 
system, independently of aoy contract with the commiSSioner of highways, 
t end,s. tp .support this view, as does al:so the second 8ubdlvl'sion of the section, 
giving cities and villages the right to maintain the extra widths or to pny 
the commissioner for mal'ntalning them. 

Your inquiry must be answered tn the nega.tlve in '30 far as it relates to 
cities of the third class. 

What has been said applies with equal force to cWes or the fourth class, 
except as the sltuaUon may have been altered 'by ,the deSignation of a sli'eet 
within a clty of. the fourth cla'ss as a state aid 'road, under the provisions- of 
sec tion 2560, subdiviSion 4. Ito; ca'Se a trunk highway Is located upon a &treet 
in n City 'of the four th class which has been deSignated 8.S' a state aid road, 
the county may act under section 2.557 in Improving such Part at a street as 
lies outside the normal trunk highway width. Such eXIlendtture would be 
controlled by the s tatu tory provisions relating to the improvement ,by counties 
of .state aid roads- so far as those provisions are applicable. 

August 17, 192G. 

G. A. YOUNGQUIST, 

Assistant Attorney General. 
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181 
HIGHWAYS-Culvert,a for abutting owners. 
The County Attorney. Lac Qui Parle County. 

. 173 

You InquIre whether G. S. 19-23, section 2612, limits the number of cuI· 
vert'3 to ODe for each abutting owner or to one for each approach to abutting 
land'3. While It speaks of the Installation of culverts rendered necessary for 
a suitable approach upon highways over dr-Iveways trom abutting lands, It 
is my opinion that the language of the statute requiring the town to Install 
one ,substantial culvert tor an abutting owner limUs the duty of the town to 
the installation of a single culvert for each owner regardless ot the number 
of driveways h e may have to a :a1ngle 'body of land. H. however, he should 
own several separate tracts along the road, or should two tracts rbe separated 
by the road, h e would, in my opinion, Ibe entitled to the Installation or a 
culvert provldl'Dg tor a driveway to each tract. 

Also you Inquire whether the town 'board Is required to make a fill for a 
driveway in a place where no culvert is necessary. Perhaps the section 
cited would not require s uch a fill, if it be narrowly construed. However, I 
believe It to have 'been the intention of the legislature to provide one drive­
way for each abutting owner a:nd to impose upon the town the duty of build­
jng such driveway where the gradlDg of a highway makes It necessary. Such 
a construction conforms. to the spirit of the law, though it may not come 
within a literal reading of the language employed. 

G. A. YOUNGQUIST, 
June 22, 1926. A.sslstant Attorney General. 

18. 
HIGHWAYS-Ea'tahUahment of a county road aa connecting link. 
John B. Baker, County Attorney. 

You state that trunk ·highway No. 12 runs east and west through Lake 
Preston tOWlD.shlp In RenvUle county about a mile north of the south Une of 
the township (which i& also the south Une of the county), that a county road 
extends northward from the trunk highway through and Ibeyond the town­
ship, and that a county road of Sibley county rUD.3 northward to the south 
Hne or the to.wnship and In Une with the county road in Renville counly, 
leaving a gap of about a mile between the north end of the SLbley county 
road and the intersection of the Renvllle county road 'wlth the trunk highway. 

Upon this state of facts you Inquire whether the county !board of RenvIlle 
county has jurisdiction over the establishment of a counly road to ·bridge 
the gap, and refer to G. S. 1923, section 2582, subdlvislOlli 4. 

The statute mentioned gives the counly 'board jurt.sdlction over the 
establishment of a road 

"wholly within a town, which constitutes a direct connecting link 
wilh two or more roads in the tOWiDS adjoining the town In whIch said 
road Is • • • to be located." " 
The proposed road wni constitute a direct connecting link between the 

Sibley county road. on the one -hand and the RenvJlle county road and the 
trUDk highway on the other. All of lhese roads run through towns, adjoining 
the town in which the road l,9 proPO'lled to b ••• tablished. 



174 BIENNIAL REPORT 

In the case of the two county roads, the proposed road joins together 
two roads running in the same direction; and In the case of the Sibley 
county road and the trunk :highway. it constitutes in effect a cross road 
connecting the two. In ra Appeal of Ondracbelc. 154 Minn. 178. it was held 
that the county board had jurisdiction over the establt3hment of a. road 
wholly within a town which connected two existing parallel roads running 
through and beyond the town. (See also Nelson VB, Nicollet county, 154 
Minn. 35'8.) Your question should Ibe answered in the affirmative, the fact 
that one ot the adjoining towns lies In another county does not change the 
situation. 

December 3, 1925. 

.18 

G. A. YOUNGQUIST, 
Assistant Attorney General. 

HIGHWAYS-Establishment of part of road petitioned for. 
Theodor S. Slen, County Attorney. 

You ISolate: 
"A petition was presented to the town board asking tor the estab­

lishment ot a town road over a course one and one-halt mBes long. 
Wh en the day ot hearing came it was- tound by the town board that it 
preterred to establish the road over the course only a distance ot a 
mile, leaving out halt a mlle at one end ot the courSe petitioned tor. 

"Now the board wonders whether it has authority to es'tablish the 
road over the one mile ot the course on the petition presented. The 
mile that the board Is In favor of establishing connects at each end with 
a traveled public highway," 
It lSo"my opinion that the town lboard ha3 no such authority. G. S. 1923, 

section 2&83, subdivision I, requires that the petition is,haU set forth the 
"point of /beginning, general course and termination." 

"The Iboard in acting on such petiUon may exercise a r easonable 
discretion in varying the route ,proposed as the pubUc interest's may 
require, provided they adhere to the point or begInning, the general 
course and the termination." State vs . Thompson, 46 Minn. 302, 48 
N. W. 1111. 
Johnson vs. Town or Chisago Lake, 122 Minn. 134, 136. 
In the Thompson case It is held that by reason ot the use in the '3tatute 

ot the term "general course" the town board may make "such reasonable 
variation S! trom it, between the termini, as public Interests require." 

[n the case at Dahlin vs. Town Board ot Eddy, 125 Minn. 359, cited by 
you, the court quotes with approval Elliott on Roads and Streets,sootion 380, 
to the etrect that 

"the order laying out the road must contorm with substantial accur­
acy to the deSlCription contained in the petition . ." 
The conclusion reached is that the petition must be substantially tol­

lowed at least as to point ot beginning and point ot ending, and that the 
town 'board has no authority to end the road at a point halt a mile away 
trom the termination petitioned tor. 

May 24, 1926. 
G. A. YOUNGQUIST, 

Assi'stant Attorney General. 
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200 
HIGHWAYS- Es tab lishment on line betwee_n more than t wo t own.hl.,.. 

The 'County Attorney. Wadena County. 
You state: 

"'Sectlon 2-&87, G. S. 19-23, provides tor the laying out ot a highway 
on the line between two townships. There Is no provision, ho~everJ for 
the laying out of a highway on the line between more than two town· 
ships; a'3 , for instance, on the Une between tour tOWllships. It the 
petitioners desire to layout a continuous highway extendIng on the 
Une between tour towDshiP.9 would they have to proceed by two petitions 
or under section 2582, subdivision 4.lbetore the county board? Or could 
they proceed by one DeUtion and have the town ,boards ot the tour town­
ships, or a majority thereot, meet and dtspoa8 of the road?" 
There Is no question but that a petition under subdivision 4. section 2582. 

providing for the establishment of a road by county boards would furnish 
the necessary machinery for the laying out of a continuous highway between 
four townships. In view of this it Is at least doubtful whether section 2587 
supra need be Invoked In proceedings for the conetruction of a road lying 
between more than two townships. The section referred to might be employed 
by treating the Improvement as two highways, when proceed ings could be 
carried on between two townships concerned with a part and two others 
concerned with the remaining portion. Either courSe Is open, but the 
former i3 recommended. 

July 8, 1 ~26 . 

201 

VICTOR E. ANDERSON, 
Assistan t Attorney General. 

HIG HWAYS-Grade croHi ngs established before present law enacted. 
Railroad and Warehouse Commission. 

You Inquire whether or not chapter 134, Laws 1923, Iso appltcable whers. 
the road in qu es tion was laid out and constructed prior to the passage of 
said law. 

Chapter 134, s up ra, 'provides In part: 
"Provided, that no highway shall hereafter be laid out over any 

railroad ,so as to cross the same at grade unUl such crossing has 'been 
approved by the RaUroad and Warehouse Commi3sion," 
The road in question was laid out and establlshed by the town board in 

the year 1922 and crosses- the railway right-of-way of the N, p , R. Co., but 
that up to the present time no crossing has been constructed. 

It .seems clear that the above quoted provision of the law has no appli­
cation to a road such as was established and laid out 'by the town, board in 
question since that road was laid out and established in the year 1922 and 
the law above referred to was not approved until April 3, 1923, . Therefore. 
the approval at your commission 1'3 not required to compel the cons·truction 
of the grade cross ing In question. 

September 11. 19,26. 
VICTOR E . ANDERSON, 

Assistan t Attorney General. 
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202 
HIGHWAYS-Petltron-Actlng on town road. 
Chairman, Board of Supenisore. 

You state that a road peitioD was filed with the town board 3lbout twenty 
months ago; that notices were sened and other proceedings, Including a 
hearing, were had accoroJng to law. At the time of the b earing no action 
was taken tn the way at granting or rejecting Ithe 'Petition, and you Inquire 
as to whether the town board may now legally act upon this petition, or 
w,bether a new hearIng should be bad. 

It is my opl'nloD that the town board can at this Ume act upon the 
petition. I am assuming, ot course. that all of the preliminary and juris­
dictional requirements of the law have been complied with. 

WILLIAM H. GURNEE, 
Aprn 80, 1926. Aasi&tant Attorney General. 

203 
HIGHWAYS-Sand, gravel and 8011 may be used on roads In places not 

adJolnl:ng farm from which tak'en. 

Minnesota Highway DepartmenL 
IYOU state that there Is an old road four rods tn width, of which 33 

teet are on A's land, and that the same has been designated 8.81 a portion of 
trunk highway No.1, and that tn the COI13truct!oUl of this trunk highway. 
some of the earth opposite A's land will be taken and used for a fill on the ' 
same road on adjoining land, and A asks that the state pay for the flame 
before it can be moved and used. " 

Have examtned the plans and profile of the contemplated highway 
improvement at the place In question and therefrom note that from the grade 
line est&bUshed by the commissioner of highways opposite this property 
there are 8-ome places where there w1ll 'be a slight cut and in other 'Places 
there w1ll be a corr8'spondLng slight fill, tha t ditches will be constructed 
alongside the road when completed w·hether there Is a fill or cut, and that 
all ot the ear,th ,taken from any of the cutl wtll be used to make a ,fill so 
that a unltorm grade line of the road when completed w1ll be had, and that 
it Is necessary to make this improvement. 

That being the situation, 1 know of no law whereby the land owner Is 
entitled to pay tor such earth when. taken from within the Umlts of an here­
tofore established public highway, and a close examination of the opln10ns 
of this offtce on Inqulrl8'S of this nature taU to disclose that thls ofllce has 
ever held that a party so e.Jtuated Is entitled to compensation. This ottlce, 
however, has held that where there are gravel deposits within the four rod 
rlghwf-way llmit of a public highway. aDd where it wa& not necessary to 
use the same In. the improvement of such highway and the s ame was hauled 
orr and used OD other roads, the land owner was entitled to compensation 
therefor. (See opinion 341, report 1918, and No. 6'18, report 19-20.) How­
ever, tn neither of these opinions were the facts the same as those disclosed. 
In your communication. In the matter now betore U'S It appears that the 
road Improvement. as determined by the commlss,ioner ot highways, reqtlirea 
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the making of the 1IIIs and the aUght cut& 1n order that a road of uniform 
width and grade can be constructed and maintained. The determInation of 
the commissioner of highways of the necessity of making this Improvement 
Wa3 not before this orUce when the above opinions were written. 

"According to some of the cases 6011 may tbe take'D from line part 
of the highway and used upon another ,part, or even upon a dift'er:ent 
highway which Is within the jurisdiction of the same autihoritlcs, lhlth 
highways being regarded 8S parts ot one plan of public Imvrovcment, 
whl1e In other cases It Is stated that there is no right to remove soil 
from one part ot the highway In order.to improve the highway at another 
vlaca 001es,9 such removal is necessary for the proper construction or 
repruir at the part from which it Is removed, or unless the improvement 
'ot the highway to which it is removed is a part of the general plaa o[ 
improvement a'S that of the highway from which it Is taken." 

29 C. J. P. 54.5. 
We find no case in this s tate holding to the contrary, and the decisions of 

our court In the cases of Vtliski vs. Minneapolis, 40 Minn. 304, Town of Rost vs. 
O'LConnor, 146 Mlnn~ 81, Rich VB. City of Minneapolis, 37 Minn. 423, and Town 
of Glencoe vs. Reed, 93 Minn. 618, heretofore relted upon In the oPinions given 
on the subject are clearly distinguishable from the facts In the instant case. 
My own news are that there can be no good reason why the law as stated 
1n Corpus Juris mould not be applicable and controJllng. It has the '3 upport 
of well-considered decisions In a number ot other jurisdictions, among the 
same 'being D1lnois, Mas:sachusetts, Michigan, Wdsconsin, Georgia and New 
York. and 13 Ruling Case Law, section 112. In a Massachusetts case on the 
subject it was stated as follows.: 

"'The pubUc In the case of a highway has the right, acting through 
proper Officers, for the purpose of repairing the same highway. turnpIke 
or railroad, to take earth, gravel or .stone from one part and deposit them, 
on another, although It the officer applies them to other uses he may 
become liable as a tre'Spasser." 

Denniston vs. Clark, 125 Mass. 216. 
It is therefore my opinion that the commissioner ot highways hasl the 

right to take the earth and sol1 within the road right-of-way lImUs from the 
farm in Question and use the same as contemplated in the construction and 
Improvement of trunk highway No. I , and thIs regard'less of the tact that a 
portion tihereot may be deposIted and placed elsewhere than on the road 
albuttlng upon A's tarm. 

July 27, lS25. 

2 .. 

VICTOR E. ANDERSON, 
Assistant Attorney General. 

HIGHWAYS-Temporary trunk-Not Included in permanent trunk. 

The county Attorney, Houston County. 
You state: 

"A pubUc highway leading from the village of Caledonia to the 
village at SprIng Grove in Houston county, was originally laid out by 
the res·pectlve towns and thereafter the county board designated this 
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road to be a slale aid road and for several years maintained am! 
improved It a.& sllch. After the passage or chapter 323. Laws ot 1921, the 
commhstoner of highways designated this .road as temporary highway 
No. 44. Thereafter a change was made in Ule permanent trunk highway 
No. 44 and portiollSo of the road constituting the original stale aiel road 
and the temporary trunk highway were abandoned." 
You inquire: 

1. Whether under chapter 323, Laws 1921, the county or the respec­
tive townships are compelled to maintain these small stretches of road 
which cannol be vacated as they serve a number of farm eN ? 

2. l~ the county is compelled to maintain this roa(!, can it in con­
junction with lih e -state highway department vacate that portion 'of the 
road formerly constituting a part of the state aid road DS a state road 
as provided !by section 2559. subd ivision 6. G. S. 1923. thereby plaCing 
the obligation upon the townships? 

You further call attention to the fact that there are a number of 
these small stretches of roads which it the county is- compelled to main­
tain w111 cause it a g reat deal of expense and that they could be more 
easily maintained by townships. 

Your inquiries will ,be answered in the order stated. 

1. I know of no provision 'of law which has 'been in eft'ec t s ince 
state aid has been provided in the maintenance of public highways which 
requires that the same must be expended only upon county roads. Sec­
tion 2505. G. S. 1913, provides that "the county board may with the con· 
sent of the highway commission designate any e8tabl1s~l ed road as a 
state road," etc. The making of the order by the highway commissioner 
fi xillg the permanent location of a trunk .route, tn my opinion, automatic­
ally sets aside the temllorary designation, and thereupon such road used 
as a temporary trunk ,highway upon no tice automatically reverts, to the 
municipality charged with its maintenance at the time it was designated 
a temporary trunk highway. Under the facts pres€n ted tn your letter 
that would be tbe county. 

2. There Js no reason that I know of that the revocation of the 
state, aid designation cannot be made. Section 2560, sulbdtviaion 6, G. S. 
192'3. provides bow th is may be done by jOint action of the ,stale highway 
commiSSioner and the county board. If that is done and the roads in 
question were township roads prior to designation as temporary trunk 
highway1$. or as ',sta te aid roads then the revocalion thereof as such, would 
cause these highways to revert back to the townships> in which they 
were established as township roads. If proceedings a10n,g that line were 
effected there would 'be no further obligation for the maintenance 
th ereof by the county or the stale as a stale aid proposition. 

April 1, 1925. 

VICTOR E . ANDElRSON, 
AI,ss,istant Attorney General. 
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205 
HIGH WAVS-.T em porary trunk reve rti ng t o cou nty or subdlvisior. t hereof­

NotIce by Commissioner necessary. 

F. W. Root. 
You call attention to section 2554, G. S. 1923, and stale that the cen· 

elusion has been reached that upon a ,tiling with the auditor ot the county of 
a certified copy of the order of the commissioner fixing trbe final and cl6finite 
location of a t runk highway or portion thereof, such portion of the trunk high· 
way as was not included in the final and den uite location reverted automati­
cally to 'the county, so that thereatter the commissioner became relleved from 
respons'lbility as to such portion. You further state that as you f ead th is 
statute it might well be claimed that this reversion takes, place only upon 
notice from the commissioner of highways to the county originally charged 
with the care thereot In other wordS, the mere certifying to the county 
auditor of the order of definite location is not such notice as is required by 
this .section of the statute. 

You call attention to a s ituation near Red Wing where a change was 
made from tbe temporary trunk highway to a dell-nite location, leaving a 
portion ot Ule old highway apart ,f.rom the definite location and Jeaving four 
crossings formerly a part of the temporary trunk highway and which you 
desire to have closed but the commissioner bas not yet given notice to the 
county that this Dortion is not included in the Iflnal location, aud you do not 
know to whom you shoulJ.(l apply tor authority to close these cross ings, 

A careful conSideration ot the provision of the statute reterred to in 
yOUl' communication clearly contemplates the giving o.t notice in a s ituation 
such as Is prese'nted by you. This !S ubdivision of the statute r equires< the 
commissioner to designate temporary trunk highways uutIl lfinal amI definite 
location ot any trunk 'highway haG been Iby him determined, which he shall 
des'ignate by order. '1'he statute !further provides that the county 'board ot 
any county interested may ask for a hearing on the ·nnal location, and then 
states : 

"A copy ot such order shall be certified to the· county auditor or 
auditors ot the county or counties wherein such htghwayiSl are located 
and such countie3 or subdivision$ thereof shall thereupon be reUeved 
from responsibilttie3 and duties thereon, provided that in case the final 
location should be other than the location ot the temporary trunk high· 
way, the portion ot such temporary location which Is not includ ed in 
the final location shall upon notice trom the comm iss,ioner ot highways 
revert to the county or subdivi3ion thereot original1y charged with the 
care thereot." 

From the foregoing it seems clear that the filing of a certified copy of 
the order "'n, the of·flce ot the county auditor relieves the counties or su'b· 
divisions thereof of the road included in the permanent t.runk highway 
system. That Is all that is necessary a'S to such road included in the per· 
manent trunk highway, and then such portion ot the temporary location 
which is not Included in the .tinal lJocation reverts to the county or subdivi· 
s ion thereot only upon notice from the commissioner ot highway,s. It there-
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tore tollows that tor the etate to 'be relteved from the maintenance of such 
vartian ot the temporary trunk highway it Is necessary that Dotice be given 
as provided ,by this statute. 

July 19, 1926. 

206 

VICTOR E. ANDERSON, 

Assistant Attorney General. 

H IGHWAVS-Tow,n line roads-Location of off town line. 

William Llimatain, Chairman. 

You inquire: 
1. Whether a. town line road can be legally established wholly within 

th e limits of a town. I' 1-1' 111 
2. Whether, lor the establ13hment ot a lown line road, inhabitants ot 

the town adjoining may join In the petition. 
3. How the three,.mlJe distance from the road iso to be determined. 
Answers: 
1. G. S. 1923. sec tlon '2587, provides for the establishment of lown line 

road s. It readso In part thWl: 
"Whenever any town board receives a petition simllar to that 

required for estab1l3hing a town road, praying for the location, altera-
• tiOD, or vacation of a road on the Hne between that and an adjoining 

town, it shal1 Immediately notify the town board of ,g·uch adjoining tOWDj 
and the town rboard of each of said towns, or a majority of each acting 
together as one board, shall determine said petition." 
If the question were to be determined. according to the language as it 

now stands·, I should s.y that there Is no authority to "'tabUsh a town line 
road on a location that does not at any point touch the town Une. This 
language, however, must ,be considered 'in connection with previous statutes. 
o. S. 1894, section 18-24, relating to town Une roads, provides : 

"Whenever the supervisors of any town receive a petition. llraying 
for the lJ.ocation of a new road, or the altering or discontinuing of an old 
one, on the Une between two towns" such road shall 'be laid out, altered 
or discontinued by two or more of the supervisors of each of said towns, 
eUher on such Une or as near thereto as the convenience of the ground 
w1l1 admit; and they Dlay so vary the same either to ODe s Ide or the 
other of such line as they think proper." 
This wag. car.rled forward in the 1905 Revision as sectioD 1-179, R. L. 1905, 

wbich reads substantially the same as the present s tatute. The report of 
the statute revision commission does not indicate an intention to change the 
1894 statute. The change made by the 1905 revision may, and I think should, 
be ascribed to a purpoSe to condense and simplify the statute. Considering 
the history of the statute, and there being no evIdence of an intent to 
change it, it Is my opinion that the law as it now exis t3 should be deemed to 
mean the .same as existed in 1894. The conclusIon. that we draw Is that the 
so-called town line road establiahed under the provlslons of G. S. 1923, sec· 
tlon 2587, may run on a location away from the town Une where the character 
ot lbe gronnd upon the town llne is such that it wlU Dot admit of the con-
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strucUOD ot a road thereon. The extent to which the location may depart 
Crom the town line 1s a question of fact. It must in any case Ue as near the 
town line as is practlcalble. 1 do not undertake to say how tar away trom 
the lown line the road may 11e and sUll be a "lown Une road." The principal 
consideration tor the joining or two towo'.3 tn the -bulIdlng ot a lI'oad is the 
accommodation for travel that the road arrords to the residents ot both 
lowns. and tor that purpose a town board may expend money tor the con­
struction and maintenance of a tOW'I}. line ,road on part9 of it that lie beyond 
the borders of the tOWD. See Town· ot Mount Pleasant VB'. Town ot Florence, 
138 Minn. 359,. The petition should call tor the establishment ot a road on 
Lhe town line and should contain a recital to the etrec t that, it the ground 
along the town line is such that it will not admit at the construction ot a road 
thereon, then the road 'be established as near the town Une as the eon­
venience ot the ground will permtt. 

2. The petition may be signed by any voter who own.so r eal estate or 
occupies real estate under the homestead or ,preemption laws, or under con­
tract with the state, within three miles ot the road proposed to be estab· 
lished. They may live In either town. In view ot the form at your question, 
you are advised that it a town road, as distinguished trom a town line road, 
is to !be establtshed and there are 1lot as many B.3 eight voters who own or 
occupy real estate within three miles at the proposed road, the petition may 
be signed by a less number ot voters. See G. S. 1923, section 2583. 

3. The three·mile distance is to be measured by a straight Une and not 
by th~ dis lance that would 'have to be traveled by road between the proposed 
highway and the land owned by the petitioner. 

November 8, 1926. 

201 
.HOLIDAY-When same falls on Sunday. 

The City Attorney, Virginia. 

G. A. YOUNGQUIST, 
Assistant Attorney General. 

You call attention to the circum03lance that two legal holidays fall on 
Sunday this year, and ask in. effect whether the ,following Monday Is to 'be 
regarded as a holiday, on which day a newspaper carrying public advertise· 
ments need not be published. You advise that on May 31, which was- Mon· 
day. following a Sunday holiday, your ofUcial paper was published and 
issued, pending an answer to the qUe3t1on now submitted as to July 4. 

The course pursued was correct. The provIsion ot -statute relating to 
the observance at a. holiday on the following Monday, when the holiday falls 
all Suuday. has relation only to commercial paper. 

Answerlng your specific i1lquiry, you are advIsed that July 5 ot this 
year will not be a legal holiday. Commercial paper falling due on that day 
may be met without detault the following day. which 13 Tuesday. 

The 'law relating to new.s:paper publication w1ll be found In section 10937. 
G. S. 1923: 

"When the publication day of any lJlew.s·paper falls upon Thanks­
giving Day or upon any legal holiday. the publlcation at 'any sum mODS. 
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order or process In judicial proceedings may be made eUh er the day 
be [ore 01' the day u'£ter Tha nksgiving Day, or the day Iberore or th e day 
after such legal holiday," 

.Tull l) 11. 1926. 
JAMES E. MAllKHAM, 

DeIHl ly Attorney Ge ne ral. 

208 
INCOM,PA·TIBLE OFFICES-Clerk probate court-Clerk district c'ourt. 
County Attorneys. 

"Public office s. are incompatible wh en thei r fun ctions are In cons l ~ tent, 

their per formance resulting in antagonism and a conflict of dulY. so that the 
incumbent of Olle cannot discharge with fid elity and propriety the duties of 
both. K enney va. Goergen, 36 Minn. 190, 31 N. W. 210; State va. Hay, 105 
Minn. 399, 117 N. W. 610." 

Slale va. Sword, 157 Minn. 263. 196 N. W . 467. 
See very complete di scuS3ion and numerous authorities in L. R. A. 1917, 

A, page 211, and note, pages 216, et seq. 
It may !be s uggested : 1. The appointment ot the probate court clerk is 

fil ed in the office of lhe clerk of the dis trict court, so as clerJ{ of the di strict 
court the clerk of lhe probate court, it the same person, would fil e and have 
the custody at h is O\VU in3trllment of appointment. See section 8699, 
G. S. 1923. 

2. The probnte court clerk may authenticate and certify copies oC the 
probate cour t records . Fitzpatrick vs. Simonson, 86 Minn. 140, 148. As 
clerk of the dis trict court he may be called upon to file and have the custody 
of papers and records certified by hlm seU as clerk of the probate court. 

3. As clerk of the dis trict court he may lbe called upon to enter judg· 
mentJ3 or decrees modifyIng or reversing orders of th e probate court, of 
which he is al so an officer. Section 8990, G. S. 19'23. 

4. As clerk of the district court he keeps the minutes, thereOf, and as 
clerk of the probate court he may keep the records of that COlll't and make 
cnt.rl es therein. Davis vs. Hudson, 29 Minn. 27, 38. The entries In the 
records of the probate court may be in ques tion in proceedings' in dist rict 
court. 

5. As cIerI, of thc district court he may, under the order of the court , 
be requ ired to issue a writ of prohibition, mandamus or certiorari , direct ed 
to th e judge of probate whose appointment placed and keeps him, Oil the 
public payro ll ; he mny be called upon to Issue a writ of certiorari involving 
I'econls liept by him as cieri. of the probate court ; he may be required to 
Issue commitment papen in contempt proceedings, in which he as clerk oC 
the prObate court is llamed as respondent. 

6. As clerk of the district court he may have cus tody of records of th e 
probate court " Issued" by himself and received in evidence, the form or con- I 

tents of which nHly be In ques tion !n proceedings In district court. Section 
8711, G. S. 1923. 

7. As cIerI .. of the probate cour t he may be called upon to certify to 
t.ran scrip ts of papers and proceed ings to be ret.urned and fil ed wU h llimseH 
ns cle rk of the dis trict COH.rt.. Section 8981i. G. S. ]923. 
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8. The relations 'between the clerk ot a court and the judge thereof are 
necessarily somewhat confidential, bu t whHe both courts are constitutional 
courts (COllst. art. 6, section 1) the d istrict court is an appellate conrt as 
respects- the probate court. So the same person would be sustaining a con­
fidential relation to the Judge& of the two courts, to one of which h e owes 
his place on olle payroll, and to the other of which he may, temporarily, at 
least, owe his place all another payroll. Section 200. G. S. 1923. 

9. It Is conceiva ble that the judge of probate might direct b is clerk 
to perform certain duties (sedion 8699, G. S . 1923) which the district court 
directed hIm not to pe rform. 

10. Both courts may be in session at the same time, r equiring the clerk 
to 'be present in each. While the clerk of the district court may act by 
deputy, it there be one, there appears to 'be no provision for a deputy clerk of 
probate in counties of the c lass to which yOUI'S belongs. 'rhis s ituation was 
consid ered In State vs. Lusk (1871) 48 Mo. 242, In connection with the 
offices of cle rk of the county court and clerk of the clt'cui~ court, but the 
decis ion that the ofUces were not incom,pati'ble was based largely upon the 
[act that in one or even In both courts the cle rk might appear by deputy. 
And it is conceivable that the district court judge might not approve the 
appoinunent of a dellUty. Section J93, G. S. J923. 

Another element taken Into cons id eration by the courts is a "due regard 
for the public interest." 

State vs. Anderson (19,12) 155 la. 271, 136 N. \V. 128, Ann. Cas. 1915A. 
523. 

A similar element is< "considerations of public policy." State va. Witt· 
mel', (I9H) 50 Mont. 22, 144 Pac. 648. 

'rhe question is not free from doubt, it is large ly one of fact , and trie rs 
of fact differ in their conclusions, as will 'be noted by r eading a ·few of the 
cases cited or r eferred to on this question In L. R. A. 1917 A. supra. 

In my judgment th e ofUces of clerk of the ,probate court and c lerk of 
the district court are incompatible. 

ALBERT F. PRATT. 

December 31, 1926. Assi3tant Attorney General. 

209 
INCOMPATIBLE OFFICES-County Attorn ey and Cit y A ttorney. 

The County Attorney, Fairmont. 
You are advised that the offices of couuty attorney and city attorney are 

incompatible. One person may not ho ld both offices at the sa me time. See 
opinion 39'1. Report 1910. The circums tance that the office of city attorney 
is an appointive one is immaterial. The lest is. may the duties of the two 
offices tbe exercised by ODe person without any antagonism or repugnancy. 

ROLLI N L. SMITH. 

May 23. 1925. Assistant Attorney General. 
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210 
INCOMPATIBLE OFFICES-County attorney and village clerk are. 

ehas. A. Swenson. 

You stale that you are at the prescnt time a village clerk nnd that 
your term ot office would no~ expil',e unUi AprIl, 1927. At the last election 
you were elected counLy attorney and will assume your duties next January. 

You Inquire as to whether the two offices are incompatible. 
You liD not slate uuder what law the village tn question Is organlzeld. 

It it is organized under the general ta.ws the village clerk Is a member of the 
council. It frequently happens that the vil1agc has claims against the 
county. The county attorney would be called upon to pass upon the legality 
or these claims for the county board. Under the circumstances stated the 
two offices would be incompatible. I think it would be altogether advisable 
that you resign as village clerk. 

November 22, 1926. 

211 

WILLIAM H. GURNEE, 

ASSistant Attorney General. 

INCOMPATIBLE OFFICES-County Commissioner and member of schoof 
board. 

The Commissioner of EducaUon. 
You inquire whether the offices of county commissioner and member 

of school district' board are incompatible. 
In opinion 415, attorney general reports, 1922, it was held that the office!:; 

are incompatible, but the ruling was based in part upon the provisions ·of 
chap ter 236, Laws 1919, authorizing petitions to the country board for annex­
ation of territol'Y to school districts to be signed by the members of the 
school district boards. in certain cases. 

That act has since' been repealed by the legislature, and accordingly your 
inquiry required and has received careful consideration in the Ught of tbe 
law presently existing. 

"Public offices are 'incompatible' when their functions are Incon· 
sistent. their performance resulUng in antagonism and a conflict of duty 
so that the incumb,ent of one cannot discharge with fidelity and propriety 
the duties of both." 

State VB. Sword, 157 Minn. 263. 
On page 264 opinion in this case, the court said: 

"The duties of members of a county board and of members of a 
school district board are adminis trative and legislative In character. 
A member must exercise his best judgment In behalf of the board of 
which he is a part. The county board has to do with the organization 
of school districts; It may change their boundaries; It proceeds uoon 
noUce to the school district; it hears evidence and exercises judgment; 
It apportions debts and property; and an officer ot a school district 
may tn certain cases appeal to the district court. (from the decision 
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or lhe county board) (G. S. 1913, sections 2672·2680. O. S. 1923. sections 
2743-2748) . A member common to both hoards is not 1n a poslU~m to 
rendt'1' such sel'vice as the law exacts. 'l'here ts antagonism between 
t he boards aod an inconsistency in one ottlccr acting tor both. The 
antagonism is illustrated by Laws 1919, chaple r 236. in force when tbis 
proceeding was ins tituted, but repealed before its conclusion. There the 
school board was authorized to petition the county board for the annexa· 
tion ot land in a special instance. The offices of school d istrict trea· 
surer 'a nd county commissioner are incompatible. * • • 

The attorney general u'ow contends that the two offices are incom· 
paUble becnuse of the dulles cast upon the incumbent by both of the 
s tatutes which we have cited ; (refer ring to the nbov.e cited general 
statutes as well as to chapter 236, Laws 1919.); and we concur in his 
view." 
It tollows that notwithstanding the repeR.I of chapter 236, Laws 1919. 

the offices of county commiss ion.er and of member of a school district 
board are incompatible. 

May 27, 1926. 

212 

CI.lFFORD I,: HILTON, 
Attorney General. 

INCOMPATIBLE OFFICES-Justice of the peace and deputy sheriff. 
C. A. Couillard. 

You are advised that t.he orrico of jus tice of the peace and deputy sheriff 
nre incompatible. 

Aprn 20, 1926. 

213 

CHARLES E . PHILLIPS, 
Assistant Attorney General. 

INCOMPATIBLE OFFICES-Member school board a nd member state board 
of pharmacy are not. 

Commissioner of Education. 
We know of no s ta tute which prevents a member of the state pharmacy 

board from holding the office of trustee of a school dis trict, nor do we 
know of any dulles of the offices that a re incompatible. 

CHARLES E. PHILLIPS, 
December 31, ]926. Assistant Attorney General. 

INCOMPATIBLE OFFICES-Member of water, light, power and building 
commission and member of school board-Under facts atated. 

Leighton R. Simons, Village ~ttorney. 
It appears that a member of the water, li ght, pow.()r and hullding com4 

mission, tl»Pointed by the village council, was lately elected on director in 
tile t;chool dis trict of which the village compl'ises' a l:u'ge part. 'rile village 
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maintains a heat, ligh t , power and walel' 1>1ant 01' plants. and furnishes to the 
school !Ils tri c t heat. light, I)()Wer and water, for which the district pays 
annually abou t $19.000.00. It does not appelt!· what aulllol'ily fixes the 
rutes to be charged to t he school district, but presumably the commission 
has somelhing to say about it, by r ecommendation or otherwise. The dis­
trict owns Its IH'a1 main connecting with the village plant. 

You inquire If under such circumstances the offices are incolllpatible. 
The tes t (of Incompatibility) is the character and relation ot the offices; 

that is. whpthel' the functions of the two flrc inher ently inconsistent and 
repugn an t. If Olle is not subordinate to the other and no necessary antago­
nism would result f1'om an attempt of one person to di scharge the duties of 
both offices, thel'e i~ no incompatibility. Kenney vs. Goergen, 36 Minn. 190, 
State vs. Hays, 105 Minn. 399. 

"Public offices are incompatible when their functions are incon­
sistent, th eir performance resulting in antagonism and a conflict of duty, 
so that the incumbent of one cannot dischat'ge with fid eli ty and propriety 
the duties of both. The acceptance of a second incompatible office 
worl, s a vacaUon of the first." State ex rei vs. Sword, 157 Minn, 263, 
196 N. W. 467. 

On the facls s tated a nd assumed it appears that the offices are incom­
patible. On the one hand it is the duty of a member of the water, light, 
power and build ing commission. as a village ofrlcer. to fix or recommend 
Ih e fixing of rates, conditions of service and the collecUon of charges for 
water. ligh t. h'eat antI power, which will result in a profit. or at least in the 
successful maintenance and operation of the plant or plants supplying the 
same, as a loss resulting from the service to the. district necessarily increases 
the taxes upon property in Ule village. with a corresponding lessening of 

taxation upon property \"ithin the di strict but without the v l11age, if such 
there be; while on the other hand, it is the duty of a member of the school 
board to secure such rates. charges and conditions of service as will be 
::ulvantageous to the district and to the taxpayers thereof. 

Tn final analysis the same Derson. as a. public officer, acting in one 
cn paclty. will be required to bargain and contract with himself, as a public 
officel' ncting in an ad"erse capacity, in connection with the official duties 
of the respective offices. He w ill represent both buyer and seller, 

ALBFlRT F . PRATT. 
July 22. 1925. Assistant Attorney General. 

214! 

I NCOMPATIBLE OFFICES-Mun ic ipa l judge and j ust ice of the peace are 
not . 

Chas. Dealy, County Attorney, 
You inquire whether the offices of judge of municipal court. organized ' 

II nder the la\l'S of 1S9!'i. and jus tice of tho pf'ace, <\rf' incOJl11)atlble. \ 
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We have been unable to find any duties of such respective officers that 
render the two incompatible. Ho\vever, there are many practical reasons 
why it would seem ill-advised for the sam e man to be both municipal judge 
and justice of the peace within tbe same county, 

CHARLES E. PHILLIPS, 
February ] 3, ] 926. Assistant Attorney General. 

215 
INCOMPATIBLE OFFICES-Town supervisor and clerk of sc hoo l d istr ict 

at'e not-Sc hoo l direc tor and village assessor are not. 
D. A. Scott, County Atlol'llcy. 

You are advised that the offices of town supervisor and clerk of a com­
mon school di s trict in the same town are not incompatible anil may be held 
at the sam e lime by the same per son. The same rule applies to the offices 
of school director and village assessor. 

CLIFFORD L. HILTON, 
July 27, 1926. A ttorney General. 

216 
INCOMPATIBLE OFFICERS~Town treasurer and town overseer. 
The County Attorney, Dulu th . 

I b eg to state that the town treasurer may lawfully hold the office ' at 
town road overseer. It is otherwise as to the town clerIc. That officer may 
not also act as town overseer, See opinion 294, our Report ]914, 

ROLLIN L . SMITH, 
March 16, 1925. Assistant Attorney Gencral. 

217 
INCOMPATIBLE OFFICES-Village constable a member of the village water 

commission. 
Julia Manier, VlI1age Clerk. 

You jnquire whether the village constable may act 8 5 vt1lage water com-
missioner. 

I can find nothing in the duties ' of these two respec tive offices that aro 
inconsis tent. I am of the opinion, therefore. that the offices are not incom­
patible. 

December 11, 1925. 
CHARLES E. PHILLIPS, 

Assistant Attorney General. 

218 
INSTRUMENTS- Place of filing-Assignment of wages. 
Hamid S. N€'lson, County Attorney. 

You a rc ndv ised that ass ignm ent of wages 
cit.y clcrk, pursuant to sec tion 4138, G. S. 1923. 
relales to bills of sale. instruments evidencing a 

shOUld he fi l efl with t.he 
S€clion 8364, G. S . 1923 

lien on or res91'ving Utle 
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to personal property and satisfaction of liens on personal properly. Asslgn-
111€nt of wages doe~ not come wJthjn any of the class ot Jns truments thereIn 
mentioned. 

April 12, 1926. 

218t 

CHARLES E . PHILLIPS, 
Assistant Attorney General. 

INSURANCE-Liability-Authority of cities-County boards of education 
a nd others to use public funds to pay for. 

Public Examiner. 
You inquire as to the right of ciUes, county boards of education and 

county sanatoriums to use public fund s {or the payment of lI rubilily insurance 
on automoblles used 'by such Organizations.' 

This department 11as held that a political or governmental agent 
or subdivis ion of the state may lawfully take out liability insurance 
covering automobiles owned and use d by the same only where such agency 
or subdivision would be liable for an Injury r.esulting to a. thirll person or 
damages to property of a thIrd perSon. Therefore, when such city, board 
of educaUon, or county sanatorium, confines itself to the performance of 
governmental funcUons and the automobile in question is used in carrying 
on such duties, because of the principle of law whIch ext>mpts it from lia­
bil ity, it may not expend its funds in the payment of premium on liability 
insurance. H owever , a clt.y or municipality may undert.nke within certaIn 
limitations the functions wh ich are not strictly of a governmental nature. 
For Ins tance. our supt;cme court has held that a city or village owning and 
operating a water plant operatE's the same in a proprietary rathor than a 
~o\' ernmen tal capacity. and bence may under certain facts and conditions be 
liable for negligence. 1 apprehend that a city or vm age using an automobile 
in connection with the maint{'nance of its water works might under some 
circumstances be liable for injury to a thIrd person thereby. If such be tho 
case it may lawfully take out liability Insurance to protect itself. It there­
for fol1ows that the question may not be answered yes or no, but the right 
of a city to take out such insurance and to pay the premium thereon depends 
upon the specillc facts of the case. 

November 12, 1925. 

219 

CHARLES E. PHILLIPS, 
Assistant Attorney General. 

MARRIAGES-Common law-Valid it y of. 

Superintendent, Minnesota St.ale Refol'matol·Y. 
You inquire relative to tile mal'it.al s taLms of 1\1 . 6207. 1t appeHr~ t haL 

Oll September 17, 1919. M was a married man , h is wire was living and not 
divorced, hut 11ad applied for a divorce in 191 8, decree e nLered in 19l9, sub­
seque nt to Seplember 17. 

On that da le M and Miss S "agt'eed 1.0 enler upon a common law mar­
l'iage unW stich time as M's wife obtained her divorce." Thereafter and 
until shortly before April, 1924, they lived toge ther and were known and 
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called Mr. and Mrs. M, and several chtld rE"n were born to them. M was 
l'cceived in your institution on April 9, 1924 nnd h e had informed the a uthor­
Ities that he and, Miss S were man and wife. 

Prior to January 4, 1926. and while M was sojourn ing in the institution, 
Miss S became pregnant by one C and on that dale C and Miss 8, wIthout 
obtaining a divorce from M, entered into the relation of matrimony, pursuant 
to ~ duty conducted marrIage by ceremony. with license duly issued. 

You inquire (a) it the union of M and Miss S was a valid marriage ; (b) 
if Miss S commUted bigamy when she married C; (e) if the child ren of the 
union of 1\1 and Miss S are legitimate or illegitimate? 

No one but a court and jury. with all the (acts before them, can a nswer 
(8) and upon the answer to (a) the answers to (b) and (c) in large part 
dE\pend. 

MarrIage, in law, Is a civH contract, and whether or not that contract 
was entered into tn any particular case depends upon the facts of that case, 
as they are susceptible of proof. 

A "common law marriage" is as valid in Minnesota as Is a marriage by 
ceremony. The difficulty comes in proving the marriage contract where 
there Is no lIcense or ceremony or record. A "common law marriage" Is 
simply the contract between a man and a woman.. who are at the time 
elfgib'le to enter into the marriage relation, that they are, in praesenti, hus­
band and wife. Subsequent living together or holding out to the world as 
husband and wife, or the raising of a family, is not necessary to constitute 
a "common law marriage." A written contract, receivable in evidence. of the 

. present enter ing into the marriage contract, between the persons then 
eligible to marry, might alone prove the contract and a "common law mar­
riage," as valid. in law, as any other marrIage . . There have been such con­
tracts. More orten the contract has to be proven by circumstantial evidence, 
living tog~ther, holding out to the world as husband and wIfe, raising a 
fnmtly and so' on. But all those matters are matters of evidence only, and 
the court 'or jury has to find as a fact t herefrom whether or not the mar-
rlage contract was made. 

In the case you mention, as the (acts are stated, the par ties were not 
eIJglbJe to enter into the marriage contract on September 17, 1919, but 
became eligible sometime Jater. 

That presents an ndditional element for consideration. The orIginal 
relation was clearly meretricious. There are two lines of decisions on the 
legal effect of living together, holding out, etc.,. after the disabllIty is 
removed, as to whether or not there was a common law marriage. None In 
MInnesota. One line holds that the original meretricious relation Is pre­
sumed to continue, and that a common law marriage cannot be shown by 
proof of subsequent cohabitation, etc. , without showing as a facl that a new 
contract of marriage was made after the disability was removed; the olher 
line holds In effect that after the disabili ty Is removed the presumption of a 
continued meretricious relation does not (ollow, a nd that the contract may 
be prov~n as though t.he parties were eligibl e to marry when the r elation 
began and the original contract, If any, was mad p. This second Uno Is 
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br.sed largely upon proof that one party was ignorant of the disability. As 
you state the facts, that the parties, at a time one was not eifglble to marry. 
"agreed to enter upon a common law marriage un til such time as M's tirst 
wIfe obtained her dlvorct!, " 11l'Oof would Jikel y have to be confined to a new 
contract followin g removal of disability, as the original contract as stated 
was nol a "common law marriage" at a ll , and CQuld not be, undor the law. 
If, however, they then agreed to live together until d!sability should be 
Tpmoved- which was all they CQuld agree: to at lhat time, and that agree· 
ment was unlawful- and further agreed to many when the dlsabilit.y should 
be r emoved, and then af ter such remova l they then agreed to be husband 

and wife, in prClesenti , and a court or jury should so find on the evidence­
then there may be a case of common law mnlTiage. A large and more or 
less interes ting book could be-and several have been- written on the 
various ramificaUons of the "common law marriage" subjec t. without cover­
ing it al l. On lhe racH~ ])resented one court or jury might decide one way, 
another to the contrary. The evidence based upon continued cohabitation, 
holding out, rais ing a family. etc., over a period of some four and one-half 
years, is Quite s trong- It It is available- to the effect that ther e was a 
marriage by contrAct, a "common law marriage." 

(b) 'What is said "under (a) applies here. If there was a valid and" sub­
,!': Is ling marriage between M and S when S married C, then S committed 
bigamy when she married C. But the chance of conviction dependS on what 
~an be proven. Suppose both deny any "common law marriage contract." 
And likely if 10.1 should claim that there was a marriage. in a criolinal case 
against S upon t he charge of bigamy, his testimony in large part would be 
barred by the s ta tute. That is what happened recently in a similar case 
which was dismissed for lack of proof. ]n that case there was long cohabi­
tation and holding out and a. grown up family. The result might have been 
different in a civH case. 

(c) ""hat is said above under (a) and (b), also applies here. It there 
was a valid marriage at a ny; time between M and S. the children born during 
t he existence thereof are legitimate and those borD prior to the entering into 
of the valid contract were legitimatized by the subsequent marriage of their 
parents. See section 8579, G. S. ]923. 22 Minn. 351. 149 1\'linn. 79, 200 N. W . 

742. 

Perhaps for your purposes It makes no diffel'ence whether these children 
are legitimate 01' tIl eglthnate. If it can be pl'oven that M is their father b e 

Is liable for their support and tnainlenance, an ll in case he ra lls to support 
0 1' maintain or deserts them he Illay be proceeded against unller the non­
support statute or the child desertion s tatute, respective ly. 

ALBERT F . PRATT. 

Ma rch 6, ] 926. Assistant Attorney General. 
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220 
MARRIAGE-Minister's Credentia ls. 

'1'0 Clerks or Court. 

Section 3566, C. S. 1923, provides: 

191 

"Miuisters of the gos pel, be fore they are a uthorized to pe rform the 
marriage rite, shall file a copy of their credentials of license or ordloa· 
lion with the cle rk of the di strict court of some county in this state." 

The re is nothing in the law t hat requires a minister to be n. citizen of 
the United stutes when he fil es his credentials or performs the marriage 
ceremony, so long as his license or credentials are properly fi led. 

October 27, 1925. 

221 
MARR IAGES-Place of filing cert i fi cate. 

The Cler)< of District Court, Mankato. 

CLIFFORD L. H ILTON, 

Attorney General. 

You call attenlion to sections 8572 aod 8573, G. S. 1923. and s tate t hat 
some confusion bas arisen as to the proper county [or the filing of marriage 
certificates. You ask {or an opinion of this department thereon. 

Section 4778, Statutes of l\Unnesota 1894 provided that . such. certificate 
s hould be fil ed with and recorded in the office o[ the clerk of the district 
court of the county where the marriage took place. This provision was car­
ri ed forward into the Revised Laws of 1905 as section 3562 with no change 
therein. At the legislative sess ion of ]905, which was the session which 
adopted the Revised Laws of 1905, section 4778, G. S. 1894 was amended in 
certain particulars, but the provision thereof requir ing that the certificate 
should be fiied and recorded in.. the office of the clerk of the county where 
the manill.ge was performed remained unatrected. Section 5504, Revised 
La ws 1905 expressly provides that the Revised Laws shall not be construed 
as abrogating any act passed at the sess ion of ]905, a ll of whiCh, so far 
ns they diffe r [rom the Revised Laws shall be construed as amendatory 
thereof or s u))plemental there to. Thererore, at the close of {he 1905 sessIon 
the law on the subject matter was section 3562. Revised Laws 1905, as 
amended b)C-Chaptel' 294, Session Laws 1905. Chapter 386, Session Laws 
] 909 amended sec tion 3562, Revised La \vs .1905 so as to require such certif­
icate to be fil ed and recorded in the county in which the license was 
issued. 

This is the present law on the subject, and you are therefore -advised 
that the certificate s hould be fil ed and recorded in the office of the clerk of 
the distri c t court of the county in which the liccnse was issued. 

May 6, 1926. . 

CH ARLES E. PHILLIPS, 

Assistant Attorney Gcneral. 
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222 
MOTOR VEHICLES-Penalties-Not imposed when last day for payment 

of t ax falls on Sunday or Icgal holiday. 

The Secretary of State. 

You direct atten tion to chapter 386. Laws 1925. provIding tbat when the 
last day (01' the payment of a tax falls on Sunday or a legal holiday the tax 
may be paid on the next succeeding business day without penalty. and you 
inquire wbethel' this applies to motor vehicle taxes. 

You are advised that it does. 
You a lso inquire whether, in case the default is extended, the Sunday or 

holiday is to be included in the statutory penalty for delay in transfer or 
registration and payment of the tax. 

This PI'esents a question of doubtful construction. Laws iiDposing a 
penally are strictly construed. In view of this rule, we hold that the Sunday 
or holiday is Ilot to be included in the penalty charge. 

May 11, 1926. 

223 

JAMES E . MARKHAM, 
Deputy Attorney General. 

NOXIOUS WEEDS-Rate per hour for Inspection work. 

The Department of Agriculture. 
You Inquire in reference to section 7, subdivisiou (c) chapter 377, Laws 

1925. 
" ' Vhat rate per hour may the town chairman charge in Bubmitting 

his itemized and verified account of weed inspection work, it the other 
members of the town board refuse or fail to fix the amount the chal1'­
man may charge for this work?" 
The section mentioned in your letter provides: 

"It the several town chairmen become the local weed inspectors 
as above provided, then and in that event the compensation shall be 
fixed by the reSl)ective township boards and paid trom the general 
re venue fund of the township, said compensation shall Dot be less than 
25 cents nor more than 50 cents per hour and the necessary traveling 
expenses in add ition thereto." 
It is evident from your inquiry tbat the township board bas wholly 

faBed to take any action on the compensation in question. Therefore such 
board bas not complied witb the law and fixed the compensation. However. 
the law provides ihat such compensation and expenses shall be paid from 
the general revenue fund of the township. It no form al action Is taken by 
the township board on the subject and the town chairman presents a. bill 
based on a compensation of say 40 cents per hour, and the same Is allowed, 
that would automatically fix the compensation at such rate per hour. It 
would seem that compensation can be fixed at any time. It! must be at not 
loss than 25 cents per hour 01' more than 50 cents per hour. Where the 
towli s hill board refu ses to flx by resolu tion the salary in question _ the town 



ATTORNEY GENERAL 193 

cbaJrmall could cow pel action by mandamus proceellIugs, but unlil compen­
sation Js fixed eilber before the claim Is presented or at the time the cla.1m 
is acted upon, it cauDot b~ determined what the compensation sbould be 
within the above range of figures. CertaInly the compensation did not 
become fixed at 25 cents per hour Dor at 50 cents per bour by reason ot the 
tow)l board's tailure to act. 

December 31, 1925. 

224 
NOXIOUS WEEDS- Service of notice. 
Commissioner ot Agriculture. 

VICTOR E . ANDERSON, 

Assistant Attorney General. 

You inquire it notice to cut down, destroy or eradicate noxious we~d8, 
Jssued under section 8 (9), chapter 377, Laws 1925. should be served upon 
the occupant or upon the owner, in case the land Is "resident land," 88 
defined in section 2 (c) ot said chapter. 

Under section 3 at the act it is made the duly ot "every occupant at 
land. or it the land Is unoccupied. the owner thereat or his duly accredited 
resident agent, to cut down ..... the noxious weeds upon the land and 
upon the one·haIr of the highway adjoining. (Note- See chapter 194, Laws 
1927.) 

So the primary duty rests upon the occupant. 
SectIon 8 (a) says that the notice shall be served upon the "owner or 

occupant." 
Taken alone, that would mean that service on either one would be s u!· 

ficlent. 
But section 8 (b) provides Cor service 'upon the owner at "non-resident" 

lands, and. as stated a bove, section 3 places the primary 'duty on the occu­
pant, whether owner or not, to des troy noxious weeds. Rnd sections 11 ana 
12 ,provide penalties tor failure by aDY person to comply "with a notice 
ser ved upon him." Which las t means a notice required by law to be served 
UpOll him, and duly served. 

Accordingly reading the provisions together, it follows that In the case ot 
"resident lands" as defined in the statute ("all lands which are occupied or 
which are owned by persons resident within the county") the service should 
be upon the occupant, who mayor may not be the owner. 

As a practIcal matter I would recommend notice by mall or otherwise 
to the. owner as well as to the occupant. so that the owner will know what Is 
going on and get after the occupant, or destroy the weeds himseIr, so as to 
prevent bis lands being assessed tor the cost or destroying the weeds. 

This statute being penal In some at its provisions, and permitting the 
levy at what amounts to special taxes upon real property. under other or its 
provisions, involves both personal and property rights and l1ablUties, and 
must be carefully followed or jurisdiction to entorce the penalties tor non­
compliance is not acquired. 

July 29, 1925. 
ALBERT F. PRATT, 

Assistant Attorney Genera1. 
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225 
PEDDLERS-Auctioneers-Hawkers-Licensing of by mun ici palities. 

Frank F . Michael, City Attorney. 

You inquire 1r the city of Luverne by ordinance may requir~ resident 
(as wen as other) aucUoneel's to take out and hold city licenses therefor, 
when they arc holders of county aucUoneers' Ucenses issued under sections 
7322, et seq. G. S. 1923 . 

Answer: 1f your city charter 01' the law under which you a.re Incor~ 
porated authorizes the municipality to license and regulate auctioneers. your 
inquiry Is answered in the affirmative. When so authorized the muni­
cipalHy may require a license in addition to the county license. 

See Village of Minneola VS. Martin, 12<1 Minn. ,198 ; City of Manlmto vs. 
Fowler. 32 Minn. 364; CitYi of Duluth VB . Krupp, 46 Minn. 498 ; Wright vs. 
May, 12~ Minn. 150 (RUO cases there cited). 

July 6, 1925. 

228 

ALBERT F. PRATT, 

Assistant Attorney General. 

PEDDLERS-License-Validity of ordinances. 

J . N. Johnson, City Attorney. 
It appears that your city 'is organized and operated under sections 1045, 

et seq. G. S. 1894, and the council desires to enact an ordinance regulating 
and licensing hawkers, peddlers, solicitors, etc. It appears that the special 
powers of the ~ouncil do not include that authority. 

A city has certain implied powers. Your city possesses the general 
powers possessed by municipal corporations at common law, in addition to 
those specifically granted. 

In the Duluth case, 13 Minn. 435, it waa. stated to the effect that ped­
dling, while a legitimate business, was recognized as one which might 
become a nuisance Rnd that it was therefore subject to reasonabl~ licensing 
and regulation. 

The Portland case and the Bellingham case, involving thie validity ot 
ordinances attempting to license and regulate "solicitors," were reversed 
by the U. S. Supreme Court on May' 25, 1925, upon the ground ot interterence 
with interstate commerce. So whether or not a charter is broad enough to 
cover the licensing and regulating of "soUcHors," under those and other 
decisions, there is, but little chance of making an ordinance ot that charac­
ter stand up. Hawkers and peddlers are in a different class. They are 
defined in Sl. Paul vs. Briggs, 85 Minn. 290. 

Of course, licensing and regulatory provisions, even of hawkers and 
peddlers, must be reasonable, and you will find numerous decis ions ot our 
supreme court on that subject. 

See St. Paul VS. Trae~er. 25 Minn . 24 8 ; State vs, Wagener, 69 Minn. 
206; State V S. Finch, 78 Miun. ]18; Slate VS. Pari', 109 Minn. 1.47. 151; Kan· 
sas City vs. Overton, 68 Kan. 560. 75 Pac. 549; Lebanon vs. Zanditon, 75 
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Kan. 273, 89 Pac. ]0; People VS. Hotchkiss, 118 Mich, 59, 76 N . W . 142; 

Muskegon VS. Zeeryp, ]34 ?ttch. ] 81, 96 N. W. 502; P eople vs· Grant, 157 
Mich. 24, 121 N. W. 300; R e: White. 43 Minn. 252; State vs. Schoenig, 72 

1\1inn. 528, State vs. J ensen, 93 Minn. 88; State vs. Foster, 22 R. 1. 163. 50 
L . R. A. 339 ; Walla W alla vs . Ferdon. 21 Wash. 308. 57 Pac. 796. See note 
to P eople V8. 'Wilson. 249 III . 195, 35 L. R. A. (n. s .) 1074, where a large 
number or cases nre ciled covering excessive and unreasonable tees or 
res trictions. See especially the available cases of State Center vs. Baren­
stein, 66 Iowa 249. 23 N . W . 652 ; Chaddock vs. Day. 75 Mich. 527. 42 N . W. 
977 ; Brooks vs. Mangan, 86 Mich. 576, 49 N. W . 633. 

See a vcry complete discussion in Duluth vs . Krupp, 43 Minn. 435, and 
the cases therein c ited and also the Minnesota cases cited in the other 
Minnesota casE'S noted above. 

September 12, 1925. 

227 
P E DDLE RS-Licensi n g of. 

E. J . Larsen, City Attorney. 

ALBERT F. PRATT, 

Assistant Attorney General. 

Referring to section 18. article 1 of the constitution, which provIdes 
that "any person may sell or peddle the products of the farm or garden 
occupied or cultivated by him without obtaining a license therefor," to sec­
tion 7334, G. S. 1923, and to a peddlers' licensing ordinance, containing 
similar provisions, you inquire if the exemption extends tOi one not a resident 
of the stale. Please see ollinlon 658, 1912 Report, which answers the inquiry 
in the affirmative. 

, 
You inquire if such a producer may reasonably be r equired to furnish 

nn affidavit showing tha.t the products which he is se11ing, or .peddltng, or 
about to sen or peddle, are within the exemption. 

Assuming that your charter contains the usual authority, the inquiry Is 
answered in the affirmative. The municipa1ity possesses certain pollce 
powers which may be exercised by way of r easonable regulations in the 
interest of the public welfare. without being in conflict with the constitu­
tional provis ion. }I'OI' example, the exemption from the requiremen~ or a 
license would not go to the extent of permitting selling or peddling with 
a call1ope or otherwise in a manner to Interfere with the public health. com­
fort or repose, 01' selling or peddling decayed produce. 

The ordinance, of course, would have to contain the regulatory pro­
"Is ions. 

September H, 1925. 

ALBERT F . P RATT, 

Assis tant Attorney General. 
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228 
PEDDLERS-Who are-Merchant peddling his goods. 

H enry L. Soderquist. County Attorney. 
You state: 

"X conducts a general merchandise business In Isanti county. He 
owns a store and does ordinary retail business with the excevtlon of the 
tact that he des ires to use a truck and peddle some ot his merChandise 
trom house to house In tbe country districts. In other words, he- is 
cl esfrous of taldng a portion of his merchandIse trom time to time, 
I.rnnspor t it to the coun try a nd sell Rnd deliver it direc tly to the 
consuming public trom house to house. He inquires whether or not 
under lhe circumstances he Is required to make application tor and take 
out a peddler's license under the t a~fs of this state," 
Sections 7328-7336. G. S. 1923 (amended in part by chapter 227, Laws 

]925) do not define a "hawker or peddler." 

In City of St. Paul vs. Briggs, 85 Minn. 290, 291, 292, the court said: 
"It Is said tn 34 AmerIcan Law Regulations 569. in an article relating 

to this subject, that there are tour elements required to consthute a 
peddler, namely: (1) That he should have no fixed place ot dealing, but 
should travel around from place to place; (2) that 11e should carry with 
hIm the wares he offers tOT' sale, not merely samples thereof'; (3) that he 
should sell them at th~ time he offere them, not merely enter fnto an 
executory contract for futUre sale; and (4) that he should deliver 
them then and there, not merely contract to deltver them In the tuture. 
To these should be added a fifth , to the effect that the sales made by 
him should be to consumers, and not confined exclusively to dealers In 
t hp. articles sold by him. It Is generally held t.hat, tf anyone of these 
~lements be absent from the regular dealings of A. vender, he Is not a 
peddler. whatever else he may be." 
The above seems to be the las t expression of our courts on the subject, 

and is quite deflnlte and complete. 
Each and every element appears to be present, and It foHows that the 

activities described constitute "peddling," and that the Inquiry should be 
an swered In the affirmative. 

It will doubtless be contended that element No. 1 1s absent, In that this 
party has a fL"'(ed place ot dealing. Obviously, "ftxed vInce ot dealing" must 
refer to a ftxcd place of conducting the salcs In question. This he does not 
have, as he travels and deals froD'li place to place, tn connection with that 
branch at his merchandis ing activities. 

Were another legal construction permissible, there would be very few 
"peddlers ," as they would all have a place of business or warehouse some­
whe-re, where they exposed goods for sale. And In the case. 'you cite the mer· 
chant could have his s tore in your county where he offers goods for sale, 
and then travel and "peddle" throughout the s tate, so perhaps disposing of' 
·m any Urnes as much merchandise by peddUng as trom the store aDd get by 
without a license. 
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You will find numerous Minnesota cases recognizing the legitimate 
character of lhe occupation of peddling, but sustaining statutes and 
ordinances licensing and regulating such occupation upon the various 
grounds therein stated, 

It wlll, however, be noted that the state law, sectlon 7328, G. S. 1923. 
requires a license only of one who engages in or tollows the "business or 
occupation of a hawker or peddler." 

There may be certain activities otherwise In the nature of "peddling" 
which aTe so closely and legitimately connected with, and necessarily Jnel· 
dental to. the sale of goods trom a fixed place of business, as ~ot to amount 
to engaging in 01' following the business or occupatIon of a hawker or 
peddler, and where the line Js to be ,drawn In any particular case between 
such acUvlUes, and "engaging in or (onowlng the business or occupation of a 
hawker or peddler," may be determined only as a Question of fact, under the 
special circumstances of each such case, and not as a Ques tron of law. 

In L. R. A. 1916 B. pps. 1293-1307, wi11 be found numerous citaUobs on 
"who Is a peddler," covering all sorts of circumstances and cases. 

In Woolman V8. State (1852). 3 Swan (Tenn.) 354, it Is held that one Is 
a peddler although he has' a flxed business domlcn, when he goes from place 
to place and house to house selling goods at retail. 

In the later case of DeWitt vs. State (1913) . 155 Wis. 249. 144 N. W. 253. 
It Is stated that "he (the dealer) may bave a. flxed business domlcn and yet 
be a peddler, and he may be such regardless of whether he carries the whole 
or a part of his· s tock of goods with him. The es"sentlal thing is that he must 
do bus iness by going about (rom place to place, selling and deUverlng mer­
chandise In a l'etail way to such individuals as he may be able to deal 
with. While doing that he is a peddler, though he may at the sarno tlm.e 
have a business domicil to which he occas ionally resorts. I t, is the method 
of disposing of thp. goods· which makes the person a peddler. A peddler Is 
s imply one who peddles, and anyone peddles who sells at retail (rom 
place to place, going from house to house, carrying the goods to be otrcred 
(or sale with him." 

State vs. Jensen, 93 Minn. 88, 100 N. W. 644. may also be of Interest. 
In that case the court held that a. person who was selling and delivering 

his farm produce from house to house without a. license wa.s "exercising the 
,"ocatlon or a peddler," In violation of' an ordinance requiring 8. Hcense for 
exercising such vocation . 

Here the" point was strenuously urged, that the farmer semng his own 
products from house to house was not engaged In the business of pedd~lng 
as an occupaUon, but only as Incidental to his occupation of farming. 

The court held to the contrary, and It took a constitutional amendment 
t.o take the farmer out from under the peddling license la.w. (Sectton 18, 
article T, Minn. const.) 

See also State vs. Wagner, 69 Minn. 209. and other Cases cited In the 
J ensen case. 

It seems quite clear that If (prior to the amendment) a. farmer, owning 
and occupying a fa rm , and paying taxes thereon. could not sell and detlver the 
products or his own farm on the streets or from house to bouse In n. ctlT. 
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without being a "peddler," the storekeeper in a city cannol sell aud deUver 
bis goods from house to house in IsanU COunly. or elsewhere, without being 
a "peddler," If your client may peddle in Isanti county without a license. so 
many every storekeeper in the Twin ClUes, as a matter of law. To which 
your client doubUess would object. 

AVI'II 7, 1926. 

229 

ALBERT F. PRATT, 
Assistant Attorney General. 

PHARMACV-Retai lers may sell Paris green when properly marked. 

George A. Barnes, County Attorney. 
You inquire whether Paris- green and such drugs JUay be sold by anyo ne 

other than· a registered pharmacist doing bus iness as such and cOllducling 
a drug store. 

You are adv ised that anyone doing a general retail business may sell 
Paris greeD, providing the same is sold in a sealed package distinctly 
marked, as provided by section 58()S, G. S. 1923. 

July 10, InS. 

230 

OHARLES E. PHILLIPS, 
Assistant Attorney General. 

TAXA TION-Abatement-Special aSleuments. 
J . A. Walstrom, County Attorney. 

You state the following factsl: A certain lot has> been assessed for 
stree t improvements. The amount thereof, with intere3t and 'Pena lties 
accrued, is U07.79. UI)()n application of the owner t he city council passeil 
a resolution authorizing the compromise of the claim fby cancelling the 
penalties and interest, and reques ted' the county auditor to callcel the Interest 
and penalty from his r ecords in accordance with the re30lution. You Inquire 
whether he should do so. 

Answer: No. See G. S. 192'3, section 19&3; State ex reL Kasper vs. 
Minnesota Tax Commission, 137 Minn. 37. The owner should mak e appli­
cation for abatement of penalties and Intere3t, have it approved by the board 
of review or similar taxing authority of the city of Two Harbors , and submit 
it to the county board and the county auditor. If th e local authorities act 
(avol'8Jbly upon the application, it will then be transmitted by the county 
auditor to the Minnesota Tax CommiSSion tor final aclion. 

December 30, 1926. 

231 
TAXATION-Annuities-Income of. 
Minnesota Tax Commiss ion. 

OLI'FFORD L. HILTON, 
Attorney General. 

C. S. 1923. section ]979, SU bdivision 7, defin es personal llrolJerl.y subjecL 
to taxation as including "the income .of every annuity , unless the capital 
ot the annui ty be taxed within th is state." 
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Seclloll 1980 defines credits a s including "eve ry annuity or 8um of 
money receivable at s tated periods" due or to become due," 

The fo regoing are definitions that appear in the general tax law. In 
sections 2337, et. seq . (Laws 1911 , chapter 285, as amended), relating to the 
taxation ot money and credits, the definition just Quoted from section 1980 
appears, The money and credits tax act supersedes the prev iously exis t­
ing general tax statute, and the definition last given contro13 over that 
which appear s in seetio'" 1979. ,See Stale VB. Minneso ta Tax Commission, 
117 Minn. 159, 161. 

You do not inquire concerning the taxability of tbe princ ipa l from 
which the annuity is- paid, or concerning the value at which it may be taxed, 
i t it be taxable. The a nS<\\'e r to that ques tion may depend u.pon whether the 
an nui ty Is a charge UPOl) the principal, or whether it cons ists of a n obligation 
not 'Secured by any fu nd or property, or whether by other 9tatute8 the 
princillal is exempt. None of those cons iderations a lTect the taxabllUy of 
t.he a.nnuity, so-called, In t.he view we take of the law. 

There Is a line of cases in New Jersey~'beginnlllg with State VB. Cornell , 
31 N. J . L. (2 Vroom.) 374, in which, under a statute making liable to taxa­
tion personal es tate including all debts due or owing whether on contract, 
note , bond, or mortgage, it is held that only the annuity payments that are 
a lready due or payable are subject to assessment, on the th eory that since 
the value of the futu re annuities is de,pendent upon the life or death of the 
annuitan t the va lue of anything beyond what is actua lly due and unpa id is 
incapable of ascertainment. The same court in the later case of State vs. 
Melroy (N. J. L.), 19 All. 732, criticises the holding, saying that since t he 
interest of the remainderman in the principal Is taxed at its present value 
on the bas is of the expectancy ()f the life of the annuitant the va lue of the 
annuities' not yet due can be r eadily determined on the same basis. The 
supreme cour t of Oklahoma, in Wllkin va. Board of Coun ty Commission el's 
of Oklahoma County, 77 Okla. 88, 186 Pac. 474, held under a s ta tute taxing 
a nnuities, that the payments owing but not yet due are taxable at their 
present value. In that case the contin uance at the annuity payments was< 
no.t wholly dependent upon the Ufe at the annuitant, but the court t rea ts the 
contract as a .pure annuity contract. 

But as ide from these authoriti es, and regardless. of whether the contln.uance 
ot the a nnui ty payments depends upon the Itfe at the annuitant, or whether it 
cOlls is ts of a personal o.bl1gaUon or a charge Olll the principal , or whether the 
right be called a n annuity or not, it seem-s to me clear, under our statute, 
that the future annui ty payments are subject to taxation at thei r present 
fair cash va lue on May 1st of each year. Section 23'37 makes taxable every 
annu ity or Isum of money receivable at .s tated periods. The word has rela­
tion to the future, not to payments already due, for the latter are no longer 
"recelva'ble at stated periods." If that were not enough, the act makes it 
even more specific by subjecting to taxation not only the payments that are 
due but also those that are "to become tlue." Our supreme court so COil­

s trued It In the caSe at State vs. Royal Mineral ASSOCiation, 132 Mln ll . 232, 
236-2,37. And, of course, money derived from annuities and In the hand s ot 
the annuita nt, and payments past due, are taxable at full value. 
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There Is no difficulty In ascertaining the present value ot tuture pay­
menLS ou the basis of the expectancy or lite ot the annuitant. That 1'3 uow 
a well-established method recognized by the courts, and, In the case of lober­
ita nc~ taxes at least, auopled by statute (sectton '2294). 

OLLFFORD L. HILTON, 
October 14, 1925. Attorney General. 

232 
TAXATION-Cerliflc:ates--Aa.ignment of-After 'Nuance of notice of expl. 

ration and before period for redem,ption expires. 
The ,County Attorney. BigsLon6 County, 

It appears that one M was the holder of a state assignment certificate 
on which noUce of expiration ot Ume ot redemption ' was duly issued; prior 
to the expiration of the period of redemption' M assigned the certificate to 
H; cerU:ficate that the time for redemption has expired hag. not been made 
upon the tax certificate, although such time has expired; the owner of the 
land now wants to redeem. 

You Inquire if the auditor Is authorized to receive the redemption money 
and certify redemption. 

Not if the period for redemption has. actually expired. 
You state that aU necessary steps were properly taken' and It the 

artldavit concerning service on mort,gagees and other. lien holders was 
Included and the sixty day period has run from and after the time of flilng 
of proof of service and the affidavit, then the answer to your Inquiry Is In the 
negative. 

You further il!qulre If H gets the benent ot the expiration of redemption 
proceedings.. Yes. 

You furth er inquire if the assignment during the running ot the period 
or redemption Invalidated the proceeding. No. 

July 8, 1~26. 

233 

ALBERT F: PRATT, 

A'3sistant Attorney General. 

TAXATION-Certlflcates-Exi&tence of should be noted by treasurer 
although presumably outlawed by failure to serve notice or to record. 

Department or Ta~at1on. . 
It appean that the holder or certain tax certificates, one at the 19<19, 

the other of the 1922 sale vintage, presented them to the county auditor for 
the purpose of having the notices of expiration of .redemption Issued thereon. 
The auditor I3sued the notice on the 1922 sale certificate, but refused to 
issue on' the 1919 sale cerUficate, on the ground that the latter was outlawed 
under the statute. 

The audItor wag. correct, it in tact more than six years had run sInce 
the sale at the Ume the 1919 sale certificate was presented. 

You Inquire It the- Interest or lien ot the 1919 certificate holder Is 
extlngul-3bed. 
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In the case ot Hutchinson VB. Child, .20{' N. W. 648, which was an action 
to determine adverse claims to ·real property. it was held that "failure to 
give notice of expiration of the time for redemption, and the failure to file 
the lax cerUficate, within the Urnes provIded, operateSo to extinguish the 
lien tor taxes Included in the certificate, and -for subsequent taxes paid by 
the holder of the tax title. The statutes are statutes of limitation, provide 
a reasonable time for giving notice and recording the certificate, and are 
not unCODat1tutional 8:8 impairing vested rights." Which I think ans,wer81 
your Inquiry. 

However, you further inquire whether or not in tn·rulng over the tax 
duplicates to the treasurer on the first Monday in January. and stamping 
opposite the land'S "sold' fo r taxes," tax sale cerUtlcates remaining unre. 
deemed which date more than six years back, should be considered. 

Notwithstanding the provisions of the statute and the decision above 
referred to, the tax duplicates should nevertheles:s continue to show that 
this land was sold for taxes. 

Otherwise the auditor, or treasurer In your case, runs the risk of being 
caught with a situation' such as exiated In the case of Blakeley vs . Mann 
Land Company, 1&3 Minn. 4.15, where the tax certificate itself was invalid and 
a notice at expiration could not have ,been given thereon, and the tax lien 
still e:J:isted. 

The sate way is to show the facts and let the land owner or hI s> attorney 
apply the law and take h iS' own risks. 

July 13, 1925. 

234 

ALBERT F. PRATT, 

Assistant Attorney General. 

TAXATION-Certiflcate~Official certificates of county auditor as to­
When claimed to be outlawed. 

J. H. Mark, County Attorney. 

Referring to tax certificates and tax liens thereunder, presumably out· 
lawed under chapter 169, Laws 1919, or Its predecessors, Ibecause notice of 
expiration was not served within s ix years from the date of sale or the 
certifica1e recorded within seven years from said date, you inquire if the 
county auditor, in officially certifying to taxes, tax certificates and tax liens 
on real property. should continue to cover such taxes , certificates and liens 
In his certificates furnished for abstract or other purposes'. 

He ,should continue to show such taxes, tax certiflcates and tax liens 
on his certificates. 

One reason Is that the auditor cannot determine aa a matter of law that 
such tax liens bave been finally exUngulshed, or that rauch cerUHcates are 
wholly invaUd. His certtficates should show the facts as they exist. It Is 
up to the examiner of the title to decide whether or not such liens have been 
entirely extinguished. Another reason i3 that if the audUor falls to show 
the facts, and It should develop that liens sun extst, he and his bondsmen 
might be subjected to Uabll1ty. 
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As an example showing what may happen, in some cases at lea3 t, see 
the case of Bla ke ley vs. Mann Land Co., 153 Minn. 415, 190 N. W. 797. 

The auditor should be careful to show the facls. 

December 31, 1924. 

235 
TAX ATION- Cert ifica te-Surrend er of. 

Henry L, Soderquist, County Attorney. 
You state: 

ALBERT F . PRATT, 
Ass istant Attorney General. 

1. "X acquired a 3late assignment certificate covering ~ertaln prop­
erty for the unpaid taxes of the years 1920 and 1.9,21. Notice of expira­
tion of redemption was served on this certificate according to law. The 
time tor r edemption expired and atter the expiration of snch time X 
presented his certificate to th e county auditor who atlached his certifi ­
cate or no red emption. Y now present.:; a quit c laim deed executed by 
X covering all of X's right, title and Interest in and to the premises in 
Question , to the regis ter of deeds for record . The county audi tor 15 
requested to certify thereon' as to the payment of taxes. Taxes sub3e-
Quent to 1921 have been paid." '. 

and Inquire: 
1. "Should the county auditor at the time of the presentation of 

the certifi ca te by X after the time for r edemption had ex pired, have 
transferred the title of the property to X?" 
The county auditor has nothing to do with transferrln.g title . He Is su p· 

posed to keep a book (section-s 2149, '2211, G. S. 1923) in which he enters 
transfers of land upon presentation of deeds or other instruments conveying 
land and certification of paymen£ of taxes, This is. large ly for convenience 
in connection with tax matters, and has nothing to do with titl e, whether he 
makes 'such entries or not. 

In this caae, as a matter of practice, upon presentatiou of the tax certifi­
cate and payment of taxes, he would enter the transfer to X, and prObably 
add, in parenthesis or otherwise, ('1'. '1' ., T. C .. or tax cert.) 01' something 
to indicate the character of the ins trument, th e last simply for convenience 
and to refre5h his recollection when someone inQuires about the land . The 
auditor is not required by law to know any thing about who actually owns 
land or how the title stand s, but his constituents think he should know a lot 
about it, (be usually does) and if he keeps his transfer book up as indicated 
he can answer many questions-and may save S()me campaigning. 

You further inquire : 
2. "A-ssnming that the auditor failed to do this can he now transfer 

the litle to the premises to X without requiring a su rrender of tilE 
cerliftcate above refer red to?" 
Ans wer, Yes. The "transfer" may be mad e as- of the date when the cer 

tifi ca te was originally presented and marked "tax paid by sa le o[ laml 
de3crlhed within, and transfer entered." 

You further inquire: 
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3. "What effect, it any, does the executiOD of the quit claim deed 
by X to Y of lhe premises in question and lhe recording the reot have 
upon the necessi ty. if there is. such a necessity. of requiring a surrender 
of the tax certificate?" 
Answer, none. The auditor will Lreat the deed the same as any other 

instrument of conveyance, 'see that the taxes are paid, mark it "taxes paid 
by sale of land descrIbed within, and transfer entered," and en ter the trans-
fer to Y. :t\{lght add for his own convenience (Q. C. D. from X dated ...... ) 
if he wants to. 

But whether he enters or does not. enter either transfer has no errect 
whatever on the title, It X and Y get in a dispute over who has the title 
they will have to se ttle it on grounds other than the eotrle3 in the audito r's 
"transfer book." 

See also sections 2133, 2134, 213:5, G. S. 1923, relating to record ot as s,ign­
ments or t ransfers at tax certificateS! /before expiration at period at redemp­
tion'. That is another matter, and involves assignments and transters of 
the cerU1lcate as such, to .be entered on the tax sale book and not on the 
transfer book, as the title Iso not t ransterred. All there is prior to ex pira­
tion of redemption, is a lien. 

It may be added that it is doubtful it after explrnlion at lime at red emp­
tion the auditor may accept a surrender of the certificate tor cancellation. 
It has then become a. conveyance at title, and title once acquired ordinarily 
cannot be passed or cancelled by a surrender back of an Instrument at can· 
veyance. Besides, the wife or husband, If any, then may have an Interest, 
a 0(1 So on. 

December 12, 1925. 
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ALBElRT F . PRATT, 
Assistant Attorney General. 

TAXATION-De linque nt real estate taxes--Chapter 155, La ws 1925. 
To the County Attorney: 

Since the Issuance by the attorney general of his letter at May 15, 1925, 
additiona l Inquiries have been received as to the Interpretation of the pro­
vi s-ions of chapter 155, Laws 1925, relaling to l1elinquent real esta te taxes 
and penalties thereon. It i!J theretore deemed advisable to recall that letter 
and make certain additions to the conclus ions announced therein and state 
them all as fo llows: 

(a) It the land owner pays th e entire tax prior to June 1 no penalty 
accrues. 

(b) If the tax payer pays no part of the tax prior to November 1 
penalties accrue on the whole thereof as ta llows: 5 per cent on June 1 and 
1 per cent on the flrst day at each month thereafter to November 1, making 
a total penalty of 10 per cent after November 1 and before the 'first Monday 
in the next followIng January. 

(c) If the land owner pays no ,part of the tax before June 1, he may 
pay one-half thereof at any time prior to November 1; together with penal­
lies accrued on one-haH so paid, rbelng 5 per cent on June 1 and 1 per cent 
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per (laollCh thereafter; as set out In paragraph (b), Atter paying such half 
the remaining half may be paid without penalty at any time prior to Novem­
ber 1. If the remaining haIr be not then paid, a penalty ot I() per cent is 
added. In this case the penalty on the second halt is the same in amount 
and accrues at the 5011mB time as it the first halt had Ibeen paid prior 1.0 

June 1. 

1[ the land owner pays no part or the tax before June I, he may pay 
the whole amount at any time before November I, together with penalty on 
one--half the tax accrued to date of payment, being 5 per cent on June 1 and 
1 per cent per month thereatter ; the penalty betng the Bame as it he were 
paying only one-balf the tax. 

(d) U the land owner pays one-half ot the lax before June I, he may 
pay the remaining half at any Ume before November 1 without penalty. It 
the rema,ining halt be Dot paid ibefore November 1 a penalty of 10 per cent 
Is added thereto. 

(0) In case there remain's unpaid $100.00 or more of the principal of 
any tax after November I, the land owner may discharge the same before 
the next tax judgment sa le by paying installments ot not less than 25 per 
cent of the principal amount .remaining unpaid on Novem\)er I, plus. penal· 
ti es and costs' on the whole amount of the tax which have accrued at the 
time payment is ande. aad thereafter penalties, interest and costs accrue 
only on the part remaining unpaid. Of course, no additional penalty or 
Interest accrued between the first Monday in January and the second Mon­
day In May. 

(r) The phrase "tract or parcel" as used in the statute under consid· 
tEll'ation means any body ot land assessed as one parcel, whether it consists 
of a single lot or government subdivision, or of a number of contiguouSI lots 
or government s ubdivisions. It follows that the amount that may be paid 
after November 1 is not less than 25 per cent of the tax on the enUre body 
of land a3sessed as a tract or parcel, plus· penalties and costs accruing on 
the whole amount to date of payment. 

(g) It part payment of the tax Is made after the lfiling ot the delio<Jucnt 
list with the clerk ot court and before entry ot judgment thereon, the amount 
tor which judgment Is entered s hould be reduced by the amount paid. If 
the payment Is made atter entry of judgment and bet ore the sale, notation 
of the payment should be made on the real estate tax judgment book. The 
statement ot the amount tor which the land is to be sold should be the 
amouD,t remaining unpaid, and It should be sold to the person who orrers 
to pay that amount plus such interest as may be bid. (See G. S. 1923, sec­
tion 21-28). The procedure outlined in G. S. 19~3. section 2126, might serve 
as a guide. 

June trj, 1925. 
CLIFFORD L. HILTON, 

Attorney General. 
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.TAXATION-OJatre ... warr-ants-Tlme of retul"n-Directory. 

George A. Barnes, County Attorney. 
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You inquire whether the statutory limitations of time within which 
distress Is to be made on delinquent personal property tax warrants and 
returns made thereon are mandatory or directory. 

Answer: They are directory and nol mandatory. 

May 29, 1925. 
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ALBERT F. PRATT, 

AssIstant Attorney General. 

TAXATION-Exemption-Property of corporation organized for Umutual 
Improvement In monti, IIter,ary and a'oclal culture of Its members and 
their families." 

Minnesota Tax Commission. 
You submit an application made by a Camp Association Cor exemption 

of Its property from taxation, and Inquire whether or not such property is­
entitled to 8uch exemption, 

Section 1 ot article 9 ot the state constitution, which Is the authority 
relating to exemption tram taxation, read'3 as tallows: 

'~The power at taxation shall never 'be surrendered, suspended or 
contracted away. Taxea shall be unitorm upon the same class at s·ub· 
jects, and shall be levleq and collected ,tor public purposes, Ibut public 
burying grounds, public school houses" pubUc hospitals. academies. 
colleges. universities, and alleemlnaries ot learning. all churches, church 
property anil houses at worship, institutions ot purely pubUc charity. 
and public property used exclus.tvely tor any public purpose. 'Shall be 
exempt tram taxat1on~ and there may be exempted tram taxation personal 
property not exceeding in value $200.00, tor each household, individual 
or head ot a tamUy, as ~he legislature may determine." 
'l'he association has adopted and flIed its articles for record in the 

ottlce ot the r egister ot deeds ot Pine county, where it appear3 that its 
property i50 situated. 

The articles provide that, "the general purpose and plan ot said corpora· 
tlon shall ,be mutual Improvement In moral, literary and social culture of 
its members and their famUles." 

The capital stock 13 $5,000.00. The corporation "In addition 10 its other 
powers, may acquire by purchase, gUt. grant, or devise, and hold, use and 
convey, any real or personal property whatever, and may lease, mortgage or 
use the same tn any manner mos.t conducive to its interes ts and prosperity." 
Nothing 13 stated with reference to its being "non·profit." 

The a&Soclation, In Its articles, purports to Ibe organized "under the laws 
ot the state ot Minnesota." In the applic'8tion it 1s stated that it is organized 
as "purely a camp association" and "pursuant to General Lawt3 1881 at said 
8tate, chapler 138." It Is elsewhere stated that .s-aid chapter is now sections 
7909, 7910 and 7911, G. S. 1923. 
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These sections .relate to the formation of "camp or grove meetIng-3, 
Sunday school assemblies, or any societies tor religious i0.31ructlon or war· 
shiP. and for mutual iml)Tovement in moral. literary or social culture." 

rSection 79.10 provides th·at all property neces.:larlly used by auy such 
corporation, alld nol leased or us-ed for profit, shall be exempt from taxalioll. 
It Is also stated In the application that a "'Sokol" Is an "athleUc ollt-and­
indoor Institution." 

The constitution and by-laws recite that "we, the members of the Sokol 
Societies of Minnesota, do hereby join ourselves' together into an. association 
and incorporate in accordance with the general laws. of 1881, chapter 138, 
codUled in General Law·S! of the state of Minnesota, sections 7909, 7910 and 
7911, aud carryon the .Sokol educational and recreational work as outlined 
by Dr. M. Tyrs and J. Fuegner. the founders of the Sokol Organizations, in 
accordance with the articles of incorporation and the following by·laws." 

In article II of the by-law,s' it ts stated that "the object of this aMlociation 
shall be the mutual improvement in moral, literary and social culture of 
members of the Sokol societies aftillated with the American' Sokol Union, 
and furthermore, to promote physical education, dramatic aild musical art 
and to provide outdoor and indoor recreation of educational nature, for said 
members and their families- under the direction of competent Instructors 
and In accordance with general principles of the American Sokol UnioD. It 
shall 'be our aim to develop the 'best standard of manhood-the strongest 
physical and the highest moral qualities In' the members of our organlzatioll." 

By article III the members consist ot the stockholder&, but no person 
shall be permitted to purchase any stock except a member, in good standing, 
of one of the Sokol societies affiliated with the American Sokol Union, 
except that Sokol societies ,may also become stockholders. 

Voting 1& based on number of shares held, voting by proxy is authorized, 
but not more than two stockholders may be represented by one proxy. 

The property owned by the association, as' shown by the application, 
consists of seven lots In Pine county, presumably lake shore property. 

The application refers to section 7910, G. S. 1003, supra, in support at 
, the claim for exemption. Unless authority for the exemption purported to 
be granted by section 7910 is found in the constitution', the attempted exemp­
tion Is of no effect. 

Faribault vs. Misener, 20 Minn. 396 (347). 
Le Due VS . Hastings, 39 Minn. 110. 
State vs. Gorman, 40 Minn'. 23'2. 
State VS. Pioneer S. & L. ,Co., 63 Minn. 80. 
State vs. Thayer, 69 Minn. 170. 
Little FailS- Co. vs . Little Falls, 74 Minn. 197. 
State VB. Duluth Ry. Co., 77 Minn. 433. 
Drew Y.3. Tift, 79 Minn. 176. 
State V8. Harvey, 90 Minn. 180. 

Constitutional and statutory provisions exempting property from taxa· 
tion are to be strictly construed. 

St. Peters Church vs. Scott, 12 Minn. 395 (280) . 
Hennepin County vs. Bell, 43 MiD-n. 344. 
State VS. Redwood Falls, 46 Minn. 154. 
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Ramsey County VS'. Church ot Good Shepherd, 45 Minn. 229. 
Stale va. Cooley, 62 Minn. 183. 
Washburn VB. State, 73 Minn. 343. 
State va. Bishop Seabury Mission, 90 Minn. 92. 

207 

This association, so far as appears, Is organized chiefly, for "moral, 
literary and socIal culture," to promote physical education, dramatic and 
musical art, and to provide outdoor aod Indoor recreation' of educational 
nature. Its' objects, as staled in its articles and by-laws, are most praise­
worthy. But gOing back to the constitutional provisions conferring exemp­
tion, quoted supra, the question is whether or DOt the provls-ioDS thereot 
clearly confer exemption. 

The property owned by the association clearly does nol constitute 
"pu'blic burying grounds, public <school houses, public hospitals, academies, 
colleges, universHies or semina-ries ot learning." Nor is it comprised within' 
"churches, church property and houses ot worship." Nor is it "public 
property used exclusively for any lPublic purpose." 

-It to ,be exempt at all its claim must be based upon the exemption of 
"institutions of purely public charity." 

The term "charity" as used in law has a rather broad signification. 
County of Hennepin vs. Brotherhood of the Church of Gethsemane, 

27 Minn. 460. 
The association in question mayor may not operate an Institution of 

"char ity," depending on the existence or non-existence at many facts not 
appearing. But one prime element of a "public charity" Is thnt the insti­
tution Is one the benefits of which the public generally are entitled to 
enjoy. Id. 

Here that element Is lacking. Only the members> of a certain association 
and the members of their farollie;; are entitled to the benefits at the Institu­
tion. In that respect it is a close corporation. The cases are numerous 
denying exemption to lodges and other organizations whose activities are 
largely ,benevolent, but whose benevolences are confined to the members and 
their families or dependents. 

On the showing made it appears that the purposes ot this organization 
are confined large ly to furnishing athletic, social and recreational facilities 
to its members, composed of a limited class, and of which no considerable 
portion of the public may take advantage. There are other element;; lack­
ing which must appear in order that the institution may be sa id to be one 
of "purely public charity." 

Notwithstanding the provisions of section 7910, G. S. 1923, which may 
or may not, so far as the legislature iSi concerned, attempt to grant exemp· 
lion, the inslitution or Its property Is not within the constitutional ·pro­
vi5ions whereby exemption from taxation is conferred. 

Your inquiry is answered in the negative. 
It the organization feels that the law confers exemption the ques·tion 

may be readily and finally answered 'by presenting all the facts in evidence 
in proceedings for the collection of taxes, aod securing a deCision of the 
courts thereon. 

November 18, 1925. 
ALBERT F. PRATT, 

Ass15tant Attorney General. 
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239 
TAXA·TION-Forfelted ulea-Speclal uenamente Included In,. 
To County 01llel01B. 

You are advised ot a ruling construing chapter 208. LawSJ 1&26, r~latlng 
to delinquent tax sales. The inquiry submttted: 

"At the absolute sale, now 'being held at thIs ottice. some village 
property Is offered, which has. been delinquent since and Including the 
year 1914. Included In the delinquent tax are sewer assessment! since 
and including the year 1919. I have been tendered payment ot this 
delInquent tax on the .basis of one-flfth ot the origInal taxes Including 
the sewer assessments. The village council In the village where these 
lots are located have not filed any statement or ordInance .stating the 
minimum for which said parcels may be Bold. 

"Under these clrcum3tances, am I allowed to accept the on~fttth a.BI 

tendered or must the full amount of the sewer &'3sessmen.t with penalties 
and Interest be paid , .. 
This Is the answer given In response to the submitted Inquiry: 
"The act of 1925 amends section 2139, G. S. 19-23. The provision, which 

appeared as section 1616, G. S. 1894, provided that no forfeited lands should 
be sold for less than the amoun·t of taxes, penalties, fnterest, and costs due 
thereon, unlesso that amount should exceed the actual value of the property, 
In which case the state auditor was authorized to sell the land for less. 
This section wa3 re·enacted, without substantial change, as section 54, 
chapter 2. Extra Session Laws 1902, and as thereafter amended was carried 
forward as sec tion 937, Re vIsed Laws 1905. and as section 2138. G. S. 1913. As 
therein provided the reduced price for which the land might be sold was fixed 
by the county 'board and the state tax commission. Laws 1907. cha'Pter 430, 
Introduced the 'Provision tor a sale In certain cases tor one·half the amount of 
the taxes as originally assessed. Later the provision tor a sale tor on&4ltth 
was In,troduced. No menUon was made of ditch a'3sessments nor ot special 
assessments, us,lng the latter term to denote assessments- levied by cltieB 
and vmages for local Improvements. 

"On Augu3t 22, 1917, this department rendered an. opinion to the 
etreet that by reason of the provisions of sectlon 6548, G. S. 1913, making the 
provisions of law In relation to the collection of real es-tate taxes appllca'ble 
to the collection of ditch assessment3, the amount of ditch assessments were 
to be treated In the same way as general taxes In arriving at the price for 
which the land might be Bold. At the next ses'3lon of the legislature chapter 
337, Laws 19'19, was enacted. This amended 'Bection 2128. G. R 1913, by 
Inserting the proviso relating to ditch assessments'. It will ,be noted that the 
proviso requires that the full amount at ditch assessments due be collected 
In every case. 

"By chapter 386, Laws 1921, there walt added, Immediately after the 
proviso r elating to dItch assessments, this language. 

"And provIded further, that where any parcel subject to sale as 
aforesaid. contains as' a part of said tax the full amount or a portion 
of any special assessment tor local Improvements levied under and 
pursuant to municipal authority, the govexning body of such municIpality 
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may. by ordinance or resolution, determine and.fix the minimum amount 
ot such assessment to be included in addition to the amounts herein­
before provided as the minimum tor which any such parcel may be 801d; 
provided that a copy of 8uch resolution or ordinance, describing each 
tract and ·:fixing each such minImum amount, shall be served upon the 
county auditor at least thirty days before the date of sale.' 

"It Is provided In sectlon 2()76. G. 'So 1923, that the county treasurer shall 
collect special assessments when empowered !by law 80 to do, at the time 
he collects, otber taxes. There is', however, no provision In the '3tatute mak­
ing the general tax laws applicable to the collection of special assessments. 
as there Is with reference to ditch 88sessmentlt. The method of levy and 
collection of special assessments is controlled by the charter or the general 
or special act under which they are imposed. It is> not possible to cover 
in an opinion all of the varying provisions that may occur In the charters of 
dIffere'D·t cities. It may .be that In some cases the language of the charter 
Is such that ISpec lal as"3essments should be treated as general taxes In all 
respects. Here, however, Is considered only the general question of the 
appllcaUon of section 2139, G. S. 1923, to those cases where the general tax 
law& are not specfiflcally made applicable to the collection and enforcement 
of 13pecial assessments. The questlou for determination Is, then, whether 
such assessments are taxe3 within. the meaning at the phrase 'taxes as 
originally assessed,' which occurs In the section under consideration. 

"The term 'tax' mayor may not include special assessments. Whether it 
does or not depends on the context. State vs. Tax Commission, 137 Minn. 39. 
Special assessments are ordinarily not Included. Page & Jones on Taxation 
by Assessment, section 39. It may be said that, 'sInce the paramount pur­
pose at the forfeited tax sale Is to clear up charges of long standing and get 
the land back on the active tax list, special assessments should, In order that 
the purpose be accomplished, be subjected to the same discount as general 
taxes. On the other hand, since these 8sse'3smenb are the source to wbicb 
the municipality looks tor .reimbUrsement for money it has spent in making 
Improvements that bene1it the property, It may 'be argued that the legisla· 
ture did not Intend to deprive the city of the rIght to complete reimburse­
ment, especially in view at the tact that it m~st be presumed that the value 
of the property ba3 been enhanced to the extent of the .beneflts assessed 
against it and that such enhancement, resulting directly from the 10edl 
Improvement, leaves a value sufficient to pay the ,special assessment tn 
tull. The flrat proposItion flnd& support In the application of the proviso to 
caaes where the 

'parcel subject to sale as aforesaid contains as a part of said tax' 
a special assessment, and In the right of the council tn fixing a minimum La 
make It the full amount at special assessments due. The second finds sup· 
port In the provIsIon that the minImum flxed by the councll shall be 

'included in addition to Lhe amounts hereinbefore provided as the 
minimum for which such parcel may be sold: 

It In arriving at the amount 'hereinbefore provided as the minimum' the 
one-half or one·fiftb, as the case may 'be, ot the special asse'gament has been 
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included a lready. it cannot be that it is intended to inciude 'in addition' to 
such minimum amount th e sum that the council may determine shall be 
collec ted. 

"Th ere is' nothing In sec lion 2139, O. S. 1923, leaving the prov iso out of 
considerat ion, which indicates an intention to clnsa special assess ments with 
genera l taxes. The language of the proviso confuses rath er tha n cla r ifi es. 
The practice va ries in diffe rent counties. In some lite fu ll amount of 
special assessments is includ ed where the council bas not acted, and in 
others they a rc discoun ted with the general taxes. The conclusion reached 
Is that, except in cases where cbarler provisions require a diffe rent con­
s truction, th e s ta tute mean3 that the full amoun t ot the special assessment 
due at the time ot sale mus t be included in the sale price unless the council 
shall have fi xed a smaller amount as permitted by the proviso, The queslion 
is not absolu tely tree trom doubt, a nd a determination ot it by the cour ts 
would be desirable." (Note-See C. 11 9, Laws 1927.) 

OLIF'FORD L. HILTON, 

September 12, 1925. Atto rney General. 

240 
,TAX ATION-G ro ss earningso- Inte r est on mortgages and securities, 

The Minnesota Tax Commission. 

You have submi tted to us a trus t certificate a nd a n affidav it made on 
behalt ot a trust company wherein claim is made that the trU3t company rs 
now in process ot liquida tion by th e comm issioner ot banks; that dur ing 1925 
the company received as in te rest on mor tgages and .s-ecuri lies held as 
trustee the sum of $5,576.61 ; that it paid out more thaD this a mount during 
the same period to holders ot the tru s t certificates; that In handling the 
Interest on these mortgages and securities the company acted only as trus tee 
for the benefit ot the holders ot the certificate's; that the only income ot the 
compa ny 'in tb is conn ection was tbe d lft'erence between the in terest earned 
on the mortgages a nd securi ties over and above the in terest required to be 
paid to the holders of the trus t cerUHcates; that during 1925 more money was 
pa id to these holders tha n was rea lfz~ on the securi ties. The trust company 
has deducted the sum at $5,938.23-, being the in terea t paid to the ho lders or 
trust certifica tes, from Its total receipts and wishes to pay the gross earnings 
tax at 5 per cent, as provided by chapter 251, Gene ral Law.s- 19,25, upon the 
difTer ellce between the two amounts, claiming that the 'gUln at $1,247.29 
represents the gross income ot the trust company. 

You ask our opinion a s to the r ight at the company to make th is 
deduction. 

Assuming the tru th at the statements contained in the affidav it, a nd 
after a conSideration ot the copy of the trust certi fi cate attache(l thel'eto and 
the sta tement at the Income at the compa ny, I am of the opin ion that the 
t rust company is not obliged to pay a gross earnings tax upon the sum of 
$5,576.61 rece ived as Interes t tram these mortgages. The gross amoun t of 
interes t received from the mortgages and 'aecurIties held under the trust is 
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not, properly s peaking, income of the company, The income ot the company 
Is r epresented by the dIftere'Dce betweeD what It receives as interest from 
the securities ·held in. truSlt and the amount paid to the holders of the tru al 
ce rtificates. 

April 26, 1926. 

241 

WILLIAM H. GURNEE, 

A38istant Attorney General. 

TAX ATION-Inh erita nce taxes-Duties of county treasurer-Wills In safe 
deposi t boxes. 

County T.reasurers. 
Referring to ,sec tions 228>2, 2290 and 7258, O. S. 1913, as to the duties of 

the county treasurer in' connection with a will ot a. decedent round In a 'safe 
depos it box upon opening the same pursuant to the provisions ot section 2282. 

Under section 2290 the county t,r easurer is in e lTee t and in law the 
collector of inher itance taxes in his county. His county has. a direc t In teres t 
In the collection ot such taxes. He may as county treasurer apply tor 
lellers t estamentary or of admillistraUon, in proper cases. 

The treasurer may open envelopes found In a .safe depos it box opened 
purs uant to section· 2282, and list the contents thereof, and make caples of 
endorsements, and of the contents, if believed to have a bearing upon the 
transfer of property or collection of the tax; or may do whatever ei!)e may be 
reasonably necessary In the performance of his {tuties as tax collector and 
representative of the interests of his county. 

I doubt if the treasurer is entitled to personal possession of a wlll there 
depos ited. There can be no legal objec tion to his copying a wlll or making 
notes of its contents, If believed to 'be called for in the performance of his 
duties. 

His practice of personally ,seeing that the w1ll gets to the probate court. 
or at leas t to the executor, is very proper. Strictly speaking, If they s hould 
refuse to d eliver the will to the judge of probate or to the executor upon hla 
r equest, it Is probable that his legal recourse would be by application for a 
citation under section 7258. There can be no Ques tion of his right to that 
r emedy, as inheri tance tax collector and representative of the county's 
Interes t'3. In case of r efusal it would be especially proper to make a copy 
of the will for poss ible future reference. 

February 28. 1925. 

242 

ALBElRT F. PRATT, 

Assistant Attorney General. 

TAXATION-M ortgage reglstra_tion-Assignment of contract for deed-N'ot 
payable when tax paid on contract. 

The County Treasurer. Minneapolis. 
You report that a certain contract for deed of rea l property of date 

March, 1.9·26, has been recorded In the office of the register of deeds of your 
county and mortgage regis tratlo'n tax thereon duly paid. An assignment of 
the contrac t by the sale vendor to a third pal'ty as collateral security for the 
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payment of a certain $3,600.00 note, payable to such third party. bas now 
been presented lor record, and you Inquire If the mortgage registration tax 
Is payable upon the assignment before the same Is entitled to record. 

'fhe inquiry is answered, and In the negative, by a recent decision ot the 
~ul)l'em e court, VanDam VB, Bakker, 162 Minn. 124. The syllabuS' reads: 

"Where the mortgage registration tax bas been paid upon a contract 
Ifor the sale of r eal estate no additional tax fs required upon an Rssign­
ment of 'Such contract by the vendor, no malter whether such ass ignment 
Is an outright sale ot the vendor'lSI interest or W&'3 collateral security tor 
a pre-existing debt." 

June 4, 192~ . 

243 

ALBERT F. PRATT, 
Assistant Attorney General. 

TAXATION-Mortgage registration tax on option cont ract-Lease. 
County Attorney Lovell. 

You state: 
"Enclosed you wJll plea-3e find a copy ot a lease. The original lense 

properly signed, witnessed and acknowledged, was presented to thIs 
ofnce for J'ecord, On page 3 at this lease there is an option purchase 
clause. (1) Is this lease subject to a mortgage registration tax? (2) 
May this lense be recorded without payment at a mortgage registration 
tax?" 
The lease is a ten years' lease ot parts ot certain city lots, Improved; 

lessee 1-3 required to Day aU taxes and assessments; privilege ot remodeling 
premises at lessee's expense J-.s gIven; option Is given to purchase the 
premises for a certain Drice and on certain terms. within ten years>; and 
lessors agree to reDair or rebuild In caSe ot damage or destruction. by 1Ire, 
explosion, or tornado. 

A "mortgage" in the mortgage registration tax law, section 2322, G. S. 
192'3, Is de'fined as meaning "any instrument creating or evidenci'ng a lien 
at any kind on such (real property, real estate, land) property, given or taken 
as security tor a debt • • •. An executory contract for the sale ot land, 
under which the vendee is entitled to or does take posse-3slon thereot, shall 
be deemed, tor the Durpose.s of this act, a mortgage ot said land for the 
unpaid 'balance ot the purchase price." 

I am unable to see wherein the lease cODstitutes a "mortgage" under 
e iLher branch at the above definition. It is a lease with optlo'n, to Durcha'Se. 

In my opinion your first inquiry should be answered in the negative and 
your second Inquiry III the affirmative, 

April 16, 1925. 

244 

ALBERT F. PRATT, 
Assistant Attorney General. 

TAXATI ON-Mortgage registration- Rate of-I nstalment mortgage •. 
The County Attorney, Lyon ,County. 

Reterrlng to the mortgage registration tax law (sections 2322, et 'Seq. 
G. S, 1923) and to a mortgage ,payable In instQllments, the maturities ot some 
of which are fixed at dates with in five years and sixty days atter · the date ot 
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the mortgage, and the maturities of otbers of wbJch are flxed at dates' more 
than. fiv e years and sixty daY3 after the date ot the mortgage, you inquire 
if the tax should be computed on the whole amount of the mortgage on the 
25--cent rate, 01' partly on the 15-cent and partly on the 25-cent rale. 

The portions whose maturities are fixed at dates' within, five years and 
sixty days after the date of the mortgage are taxable on the 16-cent rate, 
u nd the porlions whose maturities are fixed at dates more than five years 
and 'Sixty days after the date ot the mortgage are taxable on the 25-cent rate. 

"A tax of fifteen cents Is hereby imposed upon each hundred doUars. 
or portion thereof, of the principal debl or o'bllgatlon' • • • provided 
further that if the maturity of any portion of said debt secured ,by said 
mortgage, a'3 therein stipulated, ·shall be fixed at a date more than five 
years and sixty days after the date of said mortgage, then and l'n· that 
case the tax to be paid on such portion shall be at the rate of twenty 
'fiv e cents' on each hundred dollars or traction thereof." 

Section 2323', G. S. 1923. 

It will be noted that the maturity dates are those "fixed and stipulated as­
such In the mortgage, and not those which may depend upon the happening 
of some contingency, So far as I can see, in the particular mortgage under 
cons id eration, the only payments whose maturities are fix ed in the mortgage 
are the one l1 0llnr payments, payable weekly. 

June 22, 192G, 

245 

ALBERT F. PRATT, 
Assistant Attorney General. 

,T AXATION-Mortgage registration-Trust deed-Leas:ehold inter;e'at­
Whether subject to. 

Auuitor of State. 
It appears that a trust deed has been presented to you, executed by an 

.Iowa cort)oration in favor of Minnesota trustees, to secure the payment of 
$1,250,000.00 bouds, ot which $1,000,000.00 are presently to be i83ued, whereby 
certain real and personal property is "granted, bargained, sold, conveyed, 
ass igned, transferred and delivered" unto the trustees·. 

"fhe property described comprises real property of a large value ".iituate 
ill lowa, "all the right, title and interes t and estale" of the trustor in certain 
"leases" on real property in Mi:n'llesota. aDd "aU other real estate, leaseholds 
and rights and interest3 therein, wherever situated, now owned or hereafter 
acquired" by the trustor, and all buildings, plants', factories, etc., wherever 
Situate, now owned or hereafter acquired or constructed by the trustor. 

The "leases" or "leasehold estates" in Minnesota comprise a lease on 
real property in Duluth, dated February 28, 19-24, terminating April 30, 1934, 
and leases on real property in Minneapolis, dated in part J anuary 23, 1917, 
terminating March 1, 1932, and in part December 14, 1918, termi"o'aUng March 
I, 1932. 

You inquire whether or not the mortgage registration tax Is payable upon 
the security evJdenced by the conveyance and mortgaging of the Min~sota 
leasehold interest'S. 
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The s tatute, 'Section 2323, G, S. 1923, imposes the mortgage registration 
lax H!Jon the " principal debt or obligation which Is, or in any contingency 
may be. sec ureci by any mortgage of rea l property .s ituate within the stale. 
• • • Provided further, that if any such mortgage shall describe any 
real estate 3ituate outside of this state, such tax shall be imposed upon such 
proportioll' or the whole debl secu red thereby as the va l ue ot t he real estate 
therein described situate In this s tate bears to the value of the whole of the 
real eslate described therein, as s uch value shall be de te rmined by the state 
auditor Ul)On aJ)Plication of the mortgagee." 

As to the basis of computation on trust (leeds 01' mortgages, with bonds 01' 
other obligations not all pre'sently to be Issued, see section 2325, G. S. 19,23. 

The question th orefore is wh ether or not these Mln'nesota leases or 
leasehold Interests or estates ,are "real property" at' "real estate" wltllm the 
mea ning of the Minn esota mortgage regis tration tax law. 

Under section 10933, subdivision 9, G. S. 19<23, "the words 'land,' 'lands,' 
'realty,' and 'rea l estate' shall include land s, tenements, and hereditaments 
and all rights thereto and Interests therein." . 

Und e,· aec tion 8195, G. S. 19-23. the word "conveyance" as u.sed in lhe 
chapter relating to conveyance of real eslate, "shall include eve.ry instru­
ment In writing whereby any interest in real eslate i3 created, aliened, mort­
gaged 01' ass igned, or by which the title thereto may be atfected in law or 
in equity, except wills, leases [or a term 110t exceeding three years, and 
powers of attorney_" 

A Ienaehold interest in land is- "real estate" within an incorporation act 
prohibiting the organization of conporations to ho ld real esta te. 

Imperial Bldg. Co. vs. Chicago Open Board or Trade, 87 N. E. 167, 
169. 238 Ill. 100. 
Within a statute providing that "real property" for the purpose of taxa· 

_ tion, shall be cons trued to include the land itself and all rights and pl'ivileges 
thereto belollglng or in anywise appertaining, a leasehold Is assessable as 
"real property." 

Moeller vs. Gormley, 87 Pac. 507, 508, 44 \Vash, 465, citing and 
adopting Reilley vs. And erson, 73 Pac. 799, 33 WasIl. 58. 

See Chicago Attachment Co. vs . Davis Sewing Machine Co, 31 N, E. 
438. 142 III. 171. 15 L. R . A. 754. 

1\1cKee vs. Howe, 31 Pac. 115, 18 0010. 538. 
Under a statute providing that no power at attorney or other authority 

from a wife to her husband "to convey real eatate 01' any interes t therein" 
should be of any force, it was held that the word ''In·terest'' includes the 
estate ot a lessee, and that therefore, a husband canno t, as his wife'S attorney 
or agent, make a. valid lease of her real property. 

Lanford vs. J ohnson, 24 Minn. 172. 
Under the -statutory definition and the deciSions It seems quite clear that 

the leases or leasehold estates or in tel'ests in question are real property 01' 
real estate within the meaning ot the mortgage registration tax law, and Uutt 
the tax should 'be computed and imposed accordingly. 

Novem bel' 23, 1925. 

ALBERT F . PRATT. 

Ass istant Attorn ey General. 
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246 
TAXATION-Payment at local bank without transmission of money. 

C. W. Stites, County Attorney. 

215 

You state that it has been the practice in your county [01' many tax 
payers to pay their taxes throug h the local bank s by Daylng lhe amount 
ther eof to t he bank; t he bank, if it i s, a deslgllated deposllory of COlillty 
fund s, cr editing lhe county therewith by merely sending the coun ty t r easure r 
a depos it slip, there being no actual transmls3ion of the money. 

You Inqul!'e as to the propriety of this ])ractice. In my opinion there arc 
several lega l reasons why the practice should not be continued. 

Under the law, the county treasurer Is- the public official authorized to 
receive taxes., aud this power to accept money cannot be d elegated. 

Legal paym ent Is etrec ted on ly when the amouut thereof ha3 been paid in 
lawful mon ey to the treas urer, unless the treasurer, at his ow n res ponsibility, 
e lects to accept a check, draCt, cashier ',s check, or other Instrument at simi­
la r Import. In the latter case, e3pecia lly it a tax r eceipt is delivered, so far 
as the coun ty Is concerned, the taxes are paid and the t reasurer becomes 
liable to the coun ty as for money received. Therefore. fo r hi S! own protection 
and tor the protec tion of the coun ty. no practice .should be indulged in 
which attempts to recognize a payment ot the taxes without the money 
actually coming into the hands of the treasurer. 

Aga in, there are many complicat ions that are liable to ar l3e umier th e 
practice mentioned. Wh en Is payment effected? Lso it when the bank credits 
the account of the coun ty therewith, 01' when the treasurer receives the 
depos it slip and accepts and approves of the depos it? 

A day or several days may intervene be tween the time when credit Is 
given by the bank and the time when the treasurer actually receives the 
de l)osit s lil). This question Illay become of vital Importance, as in the case 
where the credit Is given on the last day for payment witholl t penalty , but the 
d eposit slip is not receh'ed by the treasurer tor a day or two thereafter. 
Also, if the taxpayer pay,s the ,bank the correct amoun t and credit Is given 
to the county, bu t the ba nk cl03es before the t reasurer receives evid ence of 
the cre.di t and recogn izes the deposit. Is the JUoney so deposited the county 's 
money, or the money of the taxpayer? These are not idle s peculations In 
view of th e ma ny bank fa ilures during the last t wo or three yea rs. 

The treasurer may uuder the law depOSit in banks duly de31gnated as 
depositories for coun ty fund s only the amoun t s pecified by statute. The 
practice suggested may orten times result in excess ive deposits as where 
the bank receives s u'bstanUal s ums from tax payers atter Its depos it3 have 
reached the muxlmum limit. Again, some hanks are stronger than others, 
and yet the weaker banks may be the 011es to receive the la rger paymen ts 
of taxe3. 

Confus ion may also arise in cases where the bank receiv es ami credi ts 
the county with a ll incorrect amount. This Is It frequent occurrence In pay­
ment of the last half of taxes where the same includes drainage asse38mcIl ts 
which require the computation of in teres t from June 1 to the time of pay· 
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ment. On the whole I feel that the pubUc examiner Is acting wisely and in 
accorda nce with law when he disapproves of the practice prevatling in your 
counly. 

CHARLES E. PHILLIPS. 
March 2. 1~25. Assistant Attorney General. 

247 
TAXATION-Payment through bank-Effect of cashier's check not cleared 

_ at tlmo bank fall .. 
R. J. Stromme, County Attorney. 

You state that banks In the remote part of the county have been pcr· 
mitted ·to collect taxes In their locality. and then atter November 1 to semI 
In a Hat of taxes paid to them, with a cashier's check to cover, the treas\urer 
then making out and 'sending tax receipts to those who thus paid. 

You further 6tate that you are advised that the county trea'3urer is hold­
ing a cashier's check for approximately $8,000.00 or taxes paid by property 
owners to such bank, and that such bank was closed yesterday. 

You inquire whether the taxes are patd. 
No. The county treasu rer 18 not authorized to delegate the collec tion 

ot taxe3. He Is the orticer designated by statute to cOUect the same, and 
taxes may be paid only by payment to him In money. The payment or th e 
amount or the taxes to the bank merely made the bank an agen t or the 
property owners in the premises, and did not constitute a payment ot the 
taxes. The receipt ot the cashier's check by the treasurer was a conditional 
paym6'Dit or the same, at the very most, and did not constitute a flna l pay­
ment. 1 call your attention to the case ot Eggle3ton vs. P lowman, 44 A. L. R. 
1231, and the annotations immediately following the same. You will flnd 
a very thorough discussion ot the matter In that cRS·e and in the nn1notations. 

So far as the public is concerned, the taxes remain unpaid and the 
trellisurer shQ.uld proceed to collect them In the usual manner. 

CHARLES E. PHILLIPS. 
Nov ember 12, 1926. AS3istant Attorney General. 

248 
TAXATION-Payment of taxes when M,emorial Day falls o_n Sunday. 
The County Attorney, Winona. 

You direct attention to the proclamation or the governor, suggesting 
that ina&much as Memorial Day falls on Sunday the usual services in honor 
ot the n-ation's dead be held on the following day, May 31. It happens that 
this is the last day for the payment of taxe3 without ponalty, and you Inquire 
whether the treasurer's office should be kept open for the purpose of receiv: 
lng such payment. 

Yes. The governor does ' not, proclaim a holiday. He merely roquesls 
that the usual exercises wbich otherwi36 would, he held 011 Sunday ho 
dererred unttl the tollowing day. 

CLIFFORD L. HILTON. 
May 17. 1926. Attorney Ge'Deral. 
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249 
TAXATION-Receipts--Printing of rates on back of- Seotion 2077, G·, S. 1m. 
I.uc ius A. Smith, Coun ty Atlorney. 

You -inquire if the pl'inling of a tabulated statement of ra les of taxation 
ou the back of lax receipts is mandatory. or optional with the C011'l1lty board 
ami county treasurer. 

Such printing Is mandatory. and the treasurer must have the same 
printed, without any direction from the county board. The printing or 'Dot 
printing in a newspaper i Sl subject to the direction or the t:ounty board. A 
s light change in the phraseology ot the law would change its legal mea'lliing 
1n this resll8cl, but that Is for the legislature to conSider. 

What penalty. it any. follows failure to comply strictly with the l'aw ds 
another question. 

March G, 1926. 

250 

ALBERT F. PR!A.TT, 

Assistant Attorney General. 

TAXATION-Redemption f rom tax sales by owner of specific part. 

Graham M. Torrance, Coun ty Attofn.ey. 
You inquire: 

(1) "Where iSeveral platted lots bave been assessed .to one owner 
and the lots have been sold and bid In by the state tor one total amount 
may the owner at such lots r edeem one at such lots under the provliS ions 
ot 'sections 2'158 and 2160, G. S. 1923 ?" 
These sections appear to cover the situation quite fully and to require' 

an affirmative ans.wer to your inquiry, 
(2) "In case such owner may r edeem one of such lots, could the 

purchMier from tbe state cause to be issued a valid notice of expiration 
ot the time to redeem th e otber two lots tor the balance due under liI uch 
tax sale certificate?" 
Section 2136. G. S. 1923. as amended by chapter 63, Laws 1925, requires 

Rill affirmative allJSwer to this inquiry. The 1925 amendment appears to havo 
been enacted to cover this situation, although the practice indicated hall 
theretofore been follow ed, at least in Some counties. 

(3) "In case the certificate of lSale for ·,such lots has been assigned 
to a purchaser , may the original owner, or his grantee of one of such 
10t-50, atter service of notice of expiration at redempUon~ redeem one at 
said lots under the provisions of sections 2160 and 2161, G, S. 1923? If 

so, is the certificate hold er entitled to noUce?" 
Se.ction 2161, G. S. 19·23, 13 hardly applicable here. Tha t is a later law 

passed to cover payment of taxes on par.ts le$o than the whole at a tract of 
land as listed for taxatdon, rather than 010 cover redemption after sale, But 
sectfon.s a158 and 2160 would seem on principle to be applicable. The right 
of redemption exists unW the time tor r edemption has. fully expired, and 
the policy at the law a '3 indicated by the deci.g,ions Is to construe lIberalJy 
tl!e statutory provisions tor redemption. 
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The principal difficulty from a legal s tandpoint lies in tl'ertlll1g several 
lots a s ::t " 113rcel of land !S ol(l for taxes," nm] IJlle lot of the several a s a 
"part oC" th e " pal'cel," bllt they hav e been listed and as.sessed as a " parcel," 
anti offered for sale and so ld as a '''parcel,'' a nd logica lly one lot Is a parl of 
seve ral lots whlch Includ e s ti ch lot. 

The cer tificate holde r wo uld !Seem to 'be e ntiUed to notice, a s on e of lhe 
"all parties in ter ested." And beside3, the public may be beue fi ted by havIng 
him in on the proceedings, as be will naturally objec t to the r edemption ot a 
va lua ble pa r t of th e " parcel" on a r ela tive ly sm a ll valuation. 

ALBERT F. PRATT. 

April 15, 1926. Ass istant Attorney Genera l. 

251 
TOWNS-Authority to s:ettle actions, and employ attorney . 
. John J ohn30n, Chairman, Tawil Board. 

Section 1002, G. S. 19<23, authorizes the votel"S at their annunl town 
meeti ng to d irect the comm encement and defense of all a ctions in which 
the town 13 a party a nd to employ agents and attorneys for the prosec ution 
or defe nse ot the .same and to raise s uch sums ot money for that J)l1I'pose ~s 
th ey deem necessar y. I a:soS um e that the voter s ot the town uuthQl;z()tl the 
comm encemen,t or the aclion to which you r eteI', he nce no se ttle ment 'i!.ould 
be made without a vote of the e lector3 or ratification by th em. Th~ to wn 
chai rman, as such, bas no a uthority to se ttl e the lawsuit, neith er have the 
atto l'lleys, without the Mfirmatlve vote at a town meeting. The elec tor.s 
at the tow n have a right to decide whether thi s case shall be prO!!ecuted 01' 

settled, and the attorneys for the town must be gU'id ed by the ir ins truc tion 3. 
If they refuse to act ill accordance with s uch instructions, they may he 
disch a rged. 

If a iSettl ement of the case j,s proposed, I would th ink that the l)rOpcr 
COIIl'se would be to call ,a town m eeting to consider the que3 tion . 

Sel)tem~)el' 22, 1925. 

252 

WILLIAM H. GURNEB. 
Ass is tant Atto rney General. 

TOWN.S-Band-May not levy tax for support of. 
H.ay W e bster, Clerk. 

You state that the board of trustees of Re ls township h as Instruc ted you 
to write us. for an offlC'ia l opinio'll) in r egard to a malter t3ubmitted by your 
lette r. 

You sLate that the village of Be ltrami is located in R eis tow nsh ip ; that 
th ere is a band in the village under the na me of the Belt rami COncert Ba nd , 
about haIr of the members thereof living in the village and the r est in the 
coun t ry ' but within the tow nship of Refs ; th a t the village h a.SI le vied a tax of 
$2()().()() for the s UPJ)ort oC the band; that at th e last e lec tion vote r s of the 
township voted favora bly on th e proposition to g ive $300.00· for th e sliPport 
of the band . 
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You inquire whether the town. by a vote of the electors.. may levy a ~ax 
or appropriate money fOr the support or the band In question, 

Your inquiry is answered i'IlJ the negative. I have been unable to find 
any statute authorizing a town to levy a tax or appropriate money tor the 
proposition in question. CiUes and vl1lages have been expl'essly authorized 
so to do by 'S tatute. 

Answering your question,$> speci>f1cally, I will say that the action of the 
board In submitUng the proposition to Ute electors Is wilhout avail and that 
a. ta\'orable vote upon the proposition so If ubmitted does not authorize tho 
,levying of the tax in question. 

You further Inquire whether In caBe the t.ax was levied. could sull be 
brought against the board for collection of the full amount of the lax a nd 
costs of suit. I do not know that I und ers tand the question that you intended 
to submit by this inquiry. The levy of this tax being illegal, any taxpayer 
may contest the same in the manner provided by law for the determinaUoll 
of alleged il1egal tax levies. It the tax is levied and collected, the 'bon rd 
would lack authority to appropriate or use the ,same tor the purpose 
suggested. 

April 3, 1925. 

2&3 
TOWN8-Funds--Transfer of. 
J. J: Hadler, City Attorney. 

CHAllILES E . PHlLLIPS, 

Ass istant Attorney General. 

The right of the town board to t ransfer moneys [r,om one fund to anot.h er 
is controlled by sec tion 1146, G. S. 1913. You will nole that by unani mous vole 
thereat. the board may transfer any s:urplus beyond needs of the current 
year from one fund to another. It is my opinion that a town board may not 
transfer funds levied anel collected and placed in a sin.king fund for I,he 
future retirement of bonds, unless th ere 1::1 in .such fund moneys not needed 
for that purpose. 1 do not believe Umt the board could be authorized to 
transfer simply because there were no bonds maturing during the current 
year. The spirit of the entire statute is that the board may transfer moneys 
from on6 fund to another when not needed in the fund from which it is 
tran sferred. 

Unless there is a charter provision or Eome 'statute speCifically authoriz­
ing it to be done, I am of opinion that a city council may not transfer fund s 
levied and collected and placed in the sinking fund for the s,peci[ic purpose 
of reti ring 'bomls In the future. I have not, at course, examined your charter 
and 'am not familiar with Its provisions, but I a 3Sume (rom yOUl" s tatement 
that there is no authorlzatiOlll therein for s uch a transfer. 

March 14. 1925. 
GHAR/,ES E. PH[LLIPS, 

Assis tant Attorney General. 
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254 
TOWN8--Hall-Ownerahlp of-Upon separation of village from town. 

M. S. Protosavage, Chairman. 

You state that the town of Sturgeon Lake acquired a site and built a 
tOWD hall within the village of Sturgeon Lake before the rS eparaUon of the 
village from the tOW1IlI. 

You inquire whether the village can now compel tho township to rcmov"e 
the town hall from the vUlage. 

This Inquiry is a~swered In the negative. 

You further inquire whether the town may continue to hold its town 
mccting-& in such hall l1.otwlthstandlng il Is located within the villago. Sec 
opinion 889. 1920 Report. 

February 27, 1926. 

255 
TOWNS-Hall----6ale of-Voto required. 

The Town Board, Mound TOWDShlp. 

OHARLES E. PHfljLLPS, 
Assistant Attorney General. 

You state that your town ,has a town ball; It has not been in use for some 
time; some at the voters want to dispose at it, others do not; a special town 
meeting haes been called to vote by ballot on the question whether th e town 
hall, and the land on- which It stands, should be sold and disposed or; the 
town proposes to use another hall, more centrally located, as a town hall. 

You Inquire as to the vote required to be 1'111 the aUlrmative at s m .. '" 
meeting in order to authorize such sale and dlspo.s.ftlon. 

M '3uming that the special meeting is duly cal1etl and h eld (see s ecllan 
1124, G. So 1913, being section 10'3'1, G. S. 1923, which you no doubt have In 
your town manual) and aSBumi'Dg that the question to be submitted Is 
whether or not the town -board £i·hall be authorized to sell and convey the 
town hall a lone, or the town hall and the tract or land on which it is located, 
then the aUirmaUve vote reQuired Is a majority ot the votes duly cast a t the 
meeting so called and held. This under 'section 1100 (S), G. S. 1913. being 
.ectlon 1002 (8) G. S. 19~3. 

But It the proposition Involves a change ot site for th e town hall (and 
under your statement at tacts Jt may) then an affirmativc vote at two·thlrds 
at the votes duly cast at the meeting Is required. This under scction 1100 
(9), G. S. U13, being .ectlan. 1002 (~), G. S. 1923, whIch wa3 amended by 
chapter 158, Laws 1925, so 8JS to r ead: 

"The electors or each town have power at their annual town meetIng 
(or spooial town meeting called tor the express 1>urpose ): • • • 

9. To authorize the town board to build a town hall or oth er build· 
iog for the use of the town, and to determi'ne by ballot the amount of 
money to be raiSi!d [or the purpOSe, but if a "Site tor a town hall is once 
obtained it shall not be changed (or another site except by vote theretor 
des~gn.atlng a new "Site by two-thirds vote cast at such election of the 
legal voters at the township." 
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n there Is a'Dl)'" question about the proPQSiUon to be voted on, you would 
belter have your town attorney look into it and adv1.se you with all the 
detailed facts before blm. 

June 15, 1006. 

2S8 
TOWN"S-Meet'ng-Moderator--Fees of. 

C, O. Wing, Town ,Clerk. 

ALBERT F. PRATT, 

Ass-istant Attorney General. 

By order ot the town hoard you inquire if the moderator at the annual 
low'lll meeting is entitled to compensation for his services as such. 

A careful iSearch of the statutes does not disclose that allY provis ion 11a'5 
he en made therein or thereby for the allowance or payment of compensalion 
for the servIces of the moderator at the annual town meaLing. 

It Is the universally recognized rule of law that payments may be made 
out ot public funds only In cases provided for by law, and tha t public officers ' 
may receive compensation for public services only in case the payment 
thereof is provided for by law. 

Which answers your inquiry in the negative. 

March 24, 1926. 

2n 

ALBERT F. PRATT, 

Assista'Dit Attorney General. 

TOWNS--Park-Joint ownership and maintenance with village. 

M. A. Brattland, ICounty Attorney. 

You s tate that a valuable tract ot telL a cres was given to the village of 
Hendrum and to the town ot Hendrum for park purposes ,md you Inquire 
whether the village and the town may jointly maintain and Improve the 
same for such pur~e. 

Your attention is called to &ubsection 11 of section 10()2, G. S , 1923, which 
authorizes a town, either by itself or m conjunction with other towns, to 
acquire land for park purposes and to maintain and improve the same. You 
will further note that chapter 197, Laws 1919, authorizes a v11lage to acquire 
lands for such purpose, either within or without the corporate 1tmJts, and 
to improve and maintain the same for park purposes, 

There Is no specific statutory pr{)vis ion, '30 far as I calO. ascer tain, which 
expressly authorizes a village and a town jointly to own, maintain, and 
improve land for park purposes. However, I think tbey may do So wbere 
each possesse-s authority to acquire and maintain a park separately, I call 
your a ttenU O'llI to the case of White vs. Chatfield, 116 Minn. 371. I see noth· 
ing inconsistent in the jOint ownership and use at thts tract for park pur· 
poses, and think that the ca'5e may be easily distinguished from .some ot the 
othor cases mentioned and dl sclllSsed L'IlI the White case. 

April 3, 1925. 
CHARLES E. PHILLIPS, 

Assl·g,tant Attorney General. 
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258 
TOWNS-Poor--Must support paupers of village not a separate assessment 

district and which has no poor fund. 
Arthur L. Wagner, Town Clerk. 

You s tnte that a certain pauper has been a re 5'ldent of the village ot 
Fisher during her residency in thi s vicinity; that she has been supported by 
the town ot Fisher approximately ten years ; that the vill-age exercises the 
right of franchise within the town of Fisher. You Inquire whether 1t Is the 
duty ot the vlJlage or ot the town to support this' persO'n~ 

I assume that the village of Fls'ber Is nol a separate election and 8sse3So­
ment district, and has not levied any tax for poor purposes. Und er these 
facts, yo u are advised that il is the duty ot Ul e lawn to ',;311poor1 th e perSOll 
In ques tion out of the tOWJl poor fund which is contributed to by the owtn'er s 
of the taxable property within the village. 

June 6, 1925. 
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OUARLES E. PHILLIPS, 
A3s~stant Attorney General. 

·TOWNS-R'oads-Power of electors to determine where money may be spent. 
Theodor S. Slen, County Attorney. 

You inquire wheth er direction of a town meeting by formal or informal 
vote, relative to the places and manner ot expenditure of town road money, 
011 roadoS which are subject to maintenance and Tepair by the town, are 
binding on the town board. 

Answer: Such direc tions, whether by formal or informal vote, have no 
legal effect. They are in the nature ot r ecommendations to lhe town board. 
The tOW!11I board is charged with the exercise of offic ial judgment and dis­
cretion with res pec t to th e places where and mann er in which the town road 
money Is to be expended . Subject , of course, to the statutory lImilations 
and restrictions found in. the road law. 

May 29. 1925. 

280 
TOWNS-Supervi~rs-Vacancies. 

The Village Attorney. Hibbing. 

ALBERT F . PRATT, 
Assistant Attorney Ge ne ral. 

You ask what procedure is to be followed In tilling vacancies in the office 
of town !S upervisor when two such vacancies exl,st at the same time. 

G. S. 1923. section 1086, to which you refer, fprovid es. that a vacancy iru 
th e ofUce of town supervisor "shall be tilled by the r emaining supervisors 
and town clerk until the next annual meeting, wheDJ his s uccessor shall be 
elec ted to hold for the unexpired term." This sec tion create,s a s pecial 
appointing body to fin vaC8JDcles in the office of town ,,supervisor consistIng 
or the r emaining lS upervisors nnd town clerk. The statute <loes not r equire 
a unanimous vote of this bo<ly to make an a lJpointmcnt, from which it Is to 
be Inferred that a majority vote. that IB, any two out of the three members 
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or this body, would control, amd consequently that such majority would con­
'3 lilute a. quorulll to act in filling a vacancy, From this i t follows tbat as 
long as. lhere rema in in office two out of the three membel'$ of the appoint­
ing body, that is, one of the snp-ervisors and the town clerk, those two can· 
s tltute a quorum and would have power to flll Ule vacancies ~DI the offices of 
the other s upe rvi sors. You are, therefore, advl5ed that the remaining e uper­
visor and the town clerk have power to fill the vacancies in your case. 

In thi s connection, it migh t be noted that if there should be a vacancy 
in the offices of supervisor ~nd town clerk at the same time, the proper 
proced11l'c would probably be for the two remaining rS uperv!"aors first to fill 
the office of town clerk by appOintment, and th en act with the clerk. after he 
has qualifi ed, to fill the other vacancy in the ofrlce of supervisor. However, 
thi s. is 110t to be construed as saying that the clerk's vote is necessary to a 
choice. The clerk and the Temai'tlong 'supervl,sors have equal authority on 
the appointing body. If there were a single vacancy in the ofrlce of super­
visor, and t,.l1e two remaining supervisors should vote for one camHdate and 
t.he clerk for another. or should the clerk refUse or tall to act ns a member' 
ot the aPlJointing body. whenl notified to do £0, the vote ot the two remaining 
s upe-rvl.so1's would be effective to fill the vacancy. 

As you will note from the statute, any person so appointed to fill a 
vacancy holds oWce only until bhe next annual meeting, when a successor 
should be elected to hold for tbe It'nexpired term. 

Should there be left in office no members ot the apPOinting body, or only 
one member, who, of course, would have no power to act alone, or should the 
appointing body fall to fill any vacancy within a r easonable time afte r it 
occurred, th e prope-r procedure would be to call a specinl town meetion.g to 
fill the vacancy. as providM by G. S. 1923, sec tion 103,1. This sec tion does not 
state whether an orrlcer elected at such a meeting would hold ortlce only 
unUl the next annual meeting or would serve out the unexpired te rm. How­
ever , it seems to be 1m piled in the fo llowing section, 10132, providing for notice 
of .s uch <s pec ial meeting, that an officer elected at s uch meeting shall serye 
Ollt the un expired te rm as this section requires- the notice ot the special 
meeting to state when the legal term expires. As a genera l rule any action 
lawfully taken at a special town meeting has the same eftec t as it taken) at 
a r egular annual meeting. It would, therefore, s eem tlbat an officer elected 
to fill a vacancy at a special town meeting would serve out the unexpired 
term. 

November 17, 1925. 
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CHESTER S. WILSON, 
Assistant Attorney General. 

·TOWNS--Taxatlo n- Certlfication of t axes voted i n 1925 for Inc lusion in the 
1926 ta xes, due i n 1927, 

' Vm. 1\'1. Wood, County Attorney. 
It appears that at the annual tOW11 m eeting held In a certain town on 

March 10, 19,25, it was voted to r aise by taxation $3,000.00 for a community 
hali , Intend ed to be used a lso tor town hall purposes. "The tax vote was not 
l'e llOl'tcd to the connty auditor until December 7. 1926, too late to extend it a ll 
the tax li s t [or the yea r 1926." 
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You Inquire If the county auditor lawfully may now extend the oS-aid 
levy of $3,000.00, voted at the annual town meeting In 1925, on the 1926 
assessment list of taxes due t ilt 1927. along with the other amonnts voted by 
this town for town r evenue, town road and bridge, poor fund, etc., at tbe 
annual town meellng held on March 9, 1926. 

The levy, 0.3 IShown by the certificate was specifically "voted to 'be raised 
by taxation of said town (as appears from the records in my attic e) for the 
year 1925, viz: * • • ($3,000.00). Three thousand dollars tor a building 
fund to be used to build a community hall." 

ilt does DOt appear whether or not the 1925 town meeting voted "to 
authorize the town board to pu-rehase or build a town hall or other building 
for the use at the town," and "determined by ballot the amount at money to 
be raised tor that purpose." Section 1002 (g.), G. S. 19,23. It the town meet­
ing did so vote to authorize and did determine by ballot the amount of money 
to be raised therefor, (which I take it means the total amount which the 
board 13 authorJzed to expend for such purpose) it appears that the tax 
levies necessary from time to time to carry out the purpose, would be made 
by th e town board, and not by the town meeting. See section 1009, G. S. 1923. 

On the showing made I doubt very much It the action attempted to be 
taken in this connection at the 1925 annual town meeting was in compliance 
with the statute, even assuming that a "community hall" Is a "building tor 
the use of the town," within the meaning of the .statutes above referred to. 
Th.e idea a3 expressed In the certificate appeared to be to "create a bnUding 
fund to be used (by somebody in some way) to bund a community hall," and 
not to authorize the 'board to build a "town hall or other building for the use 
of the lawn" and to determine by ballot the total amount of money to be 
raised therefor. 

It may have been the Intention to act under sectiOllJ 1002 (12) G. S. 1923, 
"to vote money to aid In the construction of community halls, to be erected 
by farm bureaus, farmers' clubs or other like organJzations,," but that pur­
pose does not clearly appear from the certificate. 

Whe ther or not the action attempted to be taken was i'n.elrectlve a'3 not 
being jn compliance with one or the other of the above noted subdivisions, it 
Is not necessary to .determlne at this time, but on the information at hand 
it appear.$l doublful If 'auch action. was suUic'lently In accord with either 
one. 

There Is no question that the requirement3 ofsectioD 2058, G. S. 1923, 
relating to the time when tax levies shall be certified to the county auditor 
tor extension on the tax assessment lists, are directory and not mandatory. 
But this levy wag. voted specifically to be raised by taxation of '3atd town 
for the year 1925 (payable In 1926) and for no other year. The voters at 
the 1926 annual town meeting knew, or, in law, are presumed to have known, 
that the tax 'bad not been levied. They might easily bave straightened the 
maUer out at the 19-26 town meeUng, it they desired the levy to be made for 
1927. Presumably they concluded tbat they bad better await a more favor­
able time for making or conllrmlng the levy. Likely they took Into account 
in levying other taxes payable in 1927, that this additional $3,000.00 was not 
a part of the 1926 tax and, by reMan at no further act10n takeDI by the 1926 
town meeting, that it would Dot be levied as a part of the 1927 tax, and they 
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may have levied other taxes (for 1927) in large r amounts than they otherwiso 
would have levied . Othe r cons ide raUons of a practlcal nature will suggest 
themselves to you. 

All this aside, in my judgment the directory applicatioru of section 2058, 
G. S. 1923. cannot be extended so as to put on the 1926 tax assessment list 
for payment in 1927, a tax voted in March, 1925 "for the year 19-25" 'but not 
certifi ed to the coun ty auditor until December, 19,26, and proposed to be 
placed on the lax assessment list for payment in 1927. 

On the ground last abon~ stated your inquiry Is aU3"'(ered in the negative. 
If the town board, on the strength of the 192a vole, has taken action, 

such action may perhaps be ratified at the March, 1927 annual lawn m eeting, 
under authority of 99 Minn. 286. The best way, If the e lectors want to build 
a "town hall 01' other building tor the use ot the town," or to vote money to 
"aid in the construction of a community hall" is to start over at the an lDJ\lal 
to wn meeting in March, 1927, and proceed in accordance with the provisions 
pf th e statutes above referred to , which will be found in the town manual. 

ALBERT F. PRATT, 
December 13, 1926. Assis tant Attorney General. 

262 
T OWNS-T elephone systems-Who locates ce ntra l . 
Bessie l\L Wells, Town Clerk. 

You state : 
"Our township Is about to construct a telephone line; at our aHnual 

tow'nl mee ting we took a " ote on where our central was to be, and t.he 
majol'lty voted tOI' p. w h ich i5 ou r neares t town south. Now a good many 
at the people in the north bait ot our town say they have no bu siness 
'south and wish to be allowed to connect with B, which is north, but st ill 
allowing those who wi sh to do so to connect to P. The town board claim 
tha t they ca'lI.not change the central as it was voted by th e People. The 
question 13 does the tow n board have th e right to allow those who wish 
to connect to B, to do SO. 01' will they have to call a s pec ial meeting and 
take a.nothe r vote , and it so, s·hould the voting be done by hallol." 
The town t elel)hone law, chapter 439, Laws 1921, is none too clear on 

the point rai sed by you-as well as some other pOin<ls. 
Section 1 provides that the elector.:; have power to "authorize the town 

to construct, or othe rwise acquire and to operate and maintain a tow nship 
telephone s ys tem • • • and by itself or in conjunction with one or more 
other tOW!ll6 to construct, equip, operate and maintalu a local telephone 
exchange, or one or more trunk lines of wires connecting such town or 
towns with said local exchange, or with a local exchange owned by some 
other corporation, pe l'30n 01' persons, and to detel'JllI'ne by ballot the amount 
at money to be raised tor the purposes aforesaid." 

All of the above .seems to be subject -to the authority of the electors at 
the town meeting. 

Und er section 8 the town board "Is h ereby vested wtth all necessary 
authority to manage, maintain and operate auy towlll·ship telephone lSy3tem 
constructed under the prOvisions ot this act, and, to that end, may, among 
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other things, contract for the connection of such tOWID.sbip lines with 
exchanges owned by olbers (or switching, local exchange and toll connec­
tions • • • 

rt the town meeting had nol voted specifically for a ccrlai,tlJ connection, 
i t doubtlc,s.s wou ld have been within the authority of the board to make 
contrncts for two connections or "trunk lines connecting s uch town or towns 
with said local exchange, etc.," bu t the electors having so voted, 83 I under­
stand your letter, I think that the electors will have to act before the board 
has authority to construct two connecting lines. One reMon 13 that naturally 
two HoeS' will cost more than one; the board may levy as taxes and expend 
only the amOU'Dt of money voted by the .clectors ; the electors have voted 
"an amount of money to be raised for the purposes af<lrcsaid ," that IB, for 
one connection. Two connections may require a vote of more money, and 
might even run over the limit of five mills fixed by section 3 of the statute. 
So my best judgmen.t is that there w1l1 have to be a vote ot the electors 
recous·lderlng the action for one co-nuecUon, and authoriz ing two connections, 
ami voting money therefor (If necessary) betpre the board ca'D. act otherwiae 
than as originally directed. 

The notice at a special meeting must, ot course, fully cover the bUSiness 
proposed to be taken up at the meeting, as no matters not covered by the 
notice may be taken up at a special meeting. The voUng should be by ballot. 

ALBERT F. PRATT. 
May 5. 1925. Asals tant Attorney General. 

263 
WAT ER S--Riparla n owners-Rights of In mea nd ered. 

Commissioner ot Drainage and Watens. 
You inquire: 

1. " Is it legally possible for a private individual or corporation to 
secure qu iet title to a me8III.dered lake in Minnesota?" 
Answer : No, not as long as it is a public lake. 

2. "Doe3 the securing of the riparian rights from all of the owners 
at the property abutting on a meandered lake by a pel's on or corporation 
secure to him or it the title to the lake, and may he treat the use of the 
lake by anyone else for any purpose without his permission or cOD<sent 
as a trespass 7" 
Answer: No. Of course, if a person owns all the land around a mean· 

dered lake and there is no public way either by land or water to get In, 
crossing such land without such OW'll,er's permission would be a trespass, but 
Ule lake Itself is public watera, which the public may use for proper public 
purposeS it it can get there. 

You further inquire it public road s may be laid to meandered lakes for 
the purpose of giving the public access thereto. 

Answer : Yes, under the general road laws, by town boards, county 
board s, amI the courts. Additional power i3 g iven to county board,s to estab· 
li sh s uch road s, by chapter 129, Laws 1<9·23, under certal'lll conditions,. Cer· 
tain trails between lakes are also d eclared to be public ways by chapter 115, 

"' 
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Laws 1923. See also provislo ... in the Ordinance at 17·87 for the gOTerD.· 
ment of the Northwe1Jt Territory ; also section 3 of the "act a'qthorlztng a 
state government"; also sectlon 2' of Act a at the ~onst1tuUon. 

I might add that the .tate has certam rights In the beds of meandered 
lakes. See State va. Korrer, poet. 

Il you wish to get a Una on the rights of -riparIan owners on meandered 
and non-meandered waters, among the numerous decisions bearl..D.g thereon, 
you might coD&Ult the followmc 14innesota cases: 

Lamphrey ve, State, 62 Minn. 181 j 
In ra County Ditch No. 34, 1~ MInn. 87; 
Bradshaw VB, Mill Co., 62 MinD. 6&; 
Union Depot ve. Brunswick, $1 :MinD. 297; 
Hanford VB. Hallway Co., '{3 MinD. 112 j 
Scburmeler va. R1'. Co., 10 Minn. 82; 
MorrW vs. St. A. F. W. P. Co., 26 Mlnn. »2; 
State VB. tMinneapoUe 14m Co., J6 Minn. 229 j 

• 

Water Power CO. VB. '8t. Paul Water Board, 66 limn. 4-86; 
St. A. F. W. P. Co. TlI. CIty, ~1 ·Mlnn. 270; 
In ra Lake MlnMtonka Improvements, 66 Minn. '6013; 
MInn. Loan" Trust Co. vs. 8t. A. F . W. P. Co., 82 Minn. 646; 
State Vi&. Korrer, 127 ,Minn. 60: 
Sanborn ve. Peoples Ice Co., 82 ':Minn. f.8 ; 
WhIttaker vs. Btangvlck, 100 'Mlnn. 386; 
Lamprey vs. Danz, 86 Minn. 317; 
L. Realty Co. va. Johnson, 92 Minn. 363. 

July ~2, 1925. 
AlJDI11RT F. PRATT, 

Asslstlllllt Attorney General. 
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Council , vote required to constitute a majority when mayor possesses 

no power to vote . . ....... . . . . . . .. . . . . . . . . ....... . . .•. . . . ... . ... 33 
Constable, compensation and e:x;penses in serving search warrant.. 21 
Service of d-is trlct court writs of attachment, execution . .. .. " " .. , 22 
May act as water commission.,., .. . " . . , . , .. ... . , ... . . .. .. , ... . .. 217 
Em'ployes of sta te ho&pital not disquallfled from holding city office, 

Section 4407, G. S . 1923.. . ......... ... .... ..... .. ... .. ... ...... 23 
Entering into contract with newspaper to publish official noUces.. 24 
Failure of member of councll to qualify . . . , . .. , , . . . . ... .. . , , " . . .. 25 
Marshal, must be citizen and resident . . .. , , . ....... . , . . , . . . . . . . . . . 26 
May not employ attorney to appear ·before Tax Commission . . . . . , . . 27 
May not write puMic contractor's bonds to the city under t erms of 

charter .. . . . . ..... ; ..... .. .. . . . .. . .. .. . . . .. . . . .. . .. . . ... . , . . " . 28 
Mayor, movie house IPrOllrletor, whether disqualified as in terested 

I.n contract .... ........ . .. . . . . . . .... . . . .... . .. ... ......... .... .. 29 
Mayor, vote required to constitute a majority where mayor Is mem-

'ber of councll but possesses no ·power to yote . .. . . .. , . , , . .... .. ,. 33 
Soldiers' Preference Law, application to .. . .. ... , ....... ... ... . .. 30, 31 
Application of to retention in employment. .... ........ ... , .. . ... .. 31 
Term of appointee to flU vacancy .. . .. .... . . . .... ... . , ... . . , .... , . 32 
Vote required to constitute a majority where mayor Is member of 

council but possesses no power to yote . , . .. . .. . . . , .. . .... .. .. . . . 33 

Offic ia l Noticea-
See also Newspapers 
Publ1cation at contract ...... , .. .. . ", . . .. . . ..... . ..... . " . . , "" . . , ., . 24 

Publication ot financial statement, . ... ... . . .. " .. ... . , . . . ". """ . . ,". 12 
Publication of financial statement outside municipality, ... , , .... , . 11 
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CITIES AND VILLAGES-Contlnued 

Ordinances- Opinion 
Number 

City attorney to represent state In ordinance prosecutions . . .. ... ... 113 
Invalid, governmental duty to furnish fire protection to properly of 

corporations taxed on gross earnings 'basis. . . . . . . . . . . . . . . . . . . .. 13 
Repeal ot ordinance adopting Australian tbaUat system ...... ..... .. 179 
Right to refuse building permit...... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 34 
Validity of ordinances relaUng to Ucenslng ot peddlers . . . . . . .. ... . . 226 

Park-
Joint ownershtp and maintenance with town .......•.••.••.. ... ... 257 

Permanent Registration­
See Elections 
Cities of the firs t class . . . . . . . . . . . • • • • . • • . . . . . . . . . . . . . • . • • • . . . . . .. 183 

Poll Tax-
When must be levied . . . . . . . . . . . . . . • •• . • . . . . . . . . . . . . . . . •• • • . . . . . . . 44 

Poor-
Must support paupers or vlllage In a separate assessment district 

which has no poor tund .. ... . . . .. ............................ . .. 258 

Property-
Authority to lease ..... . ....................................... '" 35 
May acquire outside or vlHage ltmlts by eminent domain ' for putAlc 

dumping grounds . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36 

Property- Continued 
Power ot eminent domain in accordance with chapter 41, General 

Status 1923 ..... . ... ........... . .. . . ..... . . .... . ........... . . . . 37 
Procedure to convey....... . ..................................... 38 
Sale of when not needed............ . . . . . . . . . . . . . . . . . . . . . . . • •• . .. 39 

Public Contractor.' Bonda-
Cities and v1llages may not wrIte under terms ot charter. . . . . . • • . .. 28 

Sewer-
Collection at sewer assessments......... .. . .... .. .. ...... . ...... 6 
Connecting with private system. . ... . ..... .. ...... .. ......... ... .. 40 

Sidewalk-
Need not extend through entire block.... ..... ... .......• .• .. . . . .. 41 

Street-
Assessments for sprInkling and o111ng ... .......... . •••......... 7, 8 
Temporary closing ot to -permit pavement dance................... 42 
Vacation at...................................................... 43 

Soldier. Preference Law-
Application to ............ .. .................................... SO, 31 
Chapter 192, Laws 1919. application to retention In employment. . . . . 31 
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CITIES AND VILLAGES-Continued 

Taxee- Opinion 
Number 

Levy ot to pay judgments out of current fund...................... 16 
May not employ attorney to appear betore tu: cOmmission. . . . . . . . . . 27 
When poll tax must be levied. . ... .... . . . . . . . . . . . . . . . . . . . . . . . . . . . . 44 

Water CommlMlon-
Member ot, vUlage cODstable, wbether incompatible .....••. .- ....... 217 

CLERK OF COURT-
See Count~e8 and Courts 

CONT·RACTORS, PUBLIC-

Bonds ot, citles and villages may DOt write under terms ot charter. . 28 
Cannot give cert11lcate of deposit in .Uen of.... . . . . . . . . . . . . . . . . . . . 2 

CONDEMNATION PROCEEDINGS-
Fees to clerk 'of court:.. .. ............ . .... . . .......... . .......... 59 

CORONER_ 
See County Officers 

CORPORATIONS-
Acknowledgment of Instruments by officers of. . . . . . . . . . . . . . . . . . . . • 86 
Co-operativ8s, tl)ermanent surplus, limit of....... .. . . . .... ...... .. 6 
Fire :protection, governmental duty. to furnish to.1 property of cor-

porations taxed on a grOBS earnings basis. ordinance would 'be 
inval!d . ...... .. . ...... .......... ..... ....... .... .............. 13 

Tantion, exemption of :property of- corporation organlzed l tor 
mutual Improvement in moral. Ilterar)" and- social culture- of' its 
members and their tamtlies. . . . . . • . . . .. . .. . . . .. . . . . . . .. . . .. . . ... 238 

COUNTIES-

Agrl~ultural Soel.tl.1I- \ 
State aid......................................................... 45 
VoUng upon Q.uestion to pay oft indebtedness upon ,buUdlngs deeded 

to county tor us'e ot... ........... .. ............................ 46 

Approprlatlon~ 

Moneys remaining unappropriated or une:IIPended at the end of 
IIscal Tear............... . .......... ... ............... .......... 48 

School I!brarT..................................... ............... 47 
Soldiers and saUors, memorials for. . . . .. . . .. . . . . .. .. . . . .. .. .. . . . . • 49 
To American Legion Posts tor Memorial nay observance. . . ....... 60 

A ...... d . Valuatlon-
Chapter 806. Laws 1925.... ................................... ... . 51 

Attorn.y-
See County Ottlcers 
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COUNTIES-'Con tlnued 

Audit Boa rd_ Opinion 
Number 

Board of substitutes... . ... . . . .. . .... . . .... ........... . . . ......... 52 
Co}qateral m ust be approved by . ... .... , . .... . .. . .. .. ....... .. . . .. 144 
County auditor Dot ~nUtIed to additioDal pay while acting as, under 

Chapter 91, LaW8 1925.. . .......... .. ................. . . . . ... . . 53 

Auditor_ 

,gee County Of'tieers 

Bida-

Necessity ot advertising for by counties and towns .......... . ..... . 193 

Board-
See County Officers 

Bonda--

No .power to purchase with city and vUlage lunds . . . ...... . ... .. . . . 15 

Clerk of Cou rt-

See County Officers 

Clalma--

Against county, appeals from allowance, duty of county attorney. .. 56 
Power ot county board to compromise . . . . . . . . . . .. . .... ..... . .... .. 55 

Commlilionera--

See county Officers 

Coroner-
iSee County Officers 

County Phyalclan­
See County Officers 

Deposltorl . __ 

See a l80 DEPOSITORIES 
"Bonds of any state or Us agency" construed, (Chap. 173, Laws 1925) 143 
Col1ateral, bonds of joint stock land bank as . ... . ..... .. ..... . . . .. 142 
Collateral, must 'be approved by the county board of audit. ......... 144 
Collateral, real estate firs t mortgages not authorized . . . . . . . . . . . . . . . 145 
In terest on daily balances . . ..... ... .. .. .. . ..... . ......... ,.... . . 146 

Farm Bureau A aaoclat lonll-
What business can :be done by. . . . . . . . . . . . . . • • • • • . . . . . . . . . . . . . . . . . 70 , 

Financial atatement-
Publication ot . .. . . ... .. ... . ... . . . .. .. ... . • . . . • • • .• • . . . . ... . . . . . .. 71 

Fine&-
Whether paid to coun ty or vUlage ............ , ... ........ . ........ 104 
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COUNTIES-Continued 

Inaur"ance-

See also Insurance 
Opinion 
Number 

Authority ot cities. county boards o[ education and others to use 
public l unds to ,pay for .... . .......... . ... .. . . . . .......... ... ... 218 * 

Paupers, whether county may carryon lives of . . .. . . . . . . . . . . ... . . . . 77 

Motherat Pensions-

Citizenship, Chapter 435. Laws 1921. . . . .... .. .. .... .. . ,......... 73 

Newspaper-

Official paper, consolidation with another legal newspaper. . . . 7'1 
Publication ot financial statement In.... . ... .. .. .. ..... . ... .. . . .. . 71 

Notari al Comm laaion-

Payment ot tee by coun ty .. . . . ... . • • • ••. . . ... . . . ... ... . . ••••••... 76 

Offic ial Bonds­

See Bonds 
Fees for recording.. . . ... .. ....... .. .. .. . . . .... . . .. .... . ......... 75 
LiabIlIty . . . . ......... .. .•• • • • .. .•.. . ••• • . .. .... . . .. . ...•••••... .. 96 
Premium on ............ . ............ . . .. ..... .. . .. .. . . .......... 95 

Poor-

See also Paupers 
Insurance on the lives of, whether may be carried by the county.... 77 
Money and credits to be included in taxable value or property. ... .. 78 
Notice to relatives, Sectlon 3157, G. S. 1923. ... .. . . . .. . .. .. ......... 79 
R eIle!, Section 3171, G. S. 1923 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 80 
Settlement or, not acquired in another county while receiving relier 

trom county of tormer residence. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 81 

Register of Deeds­

See County Officers 

Road's--
Construction by county of paved roadway along trunk highway in 

cities ... . . .. .. .. .. ........ . ..... . .. .. .......................... 196 
EstablJsbment or county road as connecting lInk .... . .. . . ~ ........ 198 

Sheriff-

See County Officers 

Superi nt endent of &chool&­
See 'County Officers 

Supervisor of Aaaeasment8-
See County Officers 

T ax Lists-
May not pay expense of furnIshing to banks in aid ot collcction-- n 
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COU NTI E8-Contlnued 

T reasurer--
Opinion 
Number 

Se& county Officers 

T uberculosis Sa nata r la-
Chapler 17, Genera l Laws 1923 . .. ... .. .•• • ••••• . ... . ... · ....• 0. ··· 99 

W arrant-
Lost, bond tor duplicate . . .. . ......... ... ...••• 0 ••••• • •• • • •• • • • • • • 100 
Payment of when sold on execution ... . .. .. . • 0 ••••• • ••••• • ••••• •• 101 

COU NTY OFFICERS-

Attor ney-
Duty of on appeals from allowance of claims against county . . . . . .. 56 
Duty to appear Ln district court on appeal trom juvenile court, 

delinquent children .. ... . ............ . . .... ... . . . .. ... .. ... .. .. 111 
Milage, allowance of tor investigation of liquor law violations .... . 133 
\Vhe lher incompatible with office of city attorney . . . . . .. . .. . ... .. . 209 
Whether IncompaUble with office ot vlllage clerk ... . ... . .. . .. . ... . 210 

Audi tor-
Not entitled to additional pay while acting as audit board under 

-Chapter 91, Laws 1925.. . .... .... .. ........ .... ... ... . . ... . .. . .. 53 
Must approve collateral ot depositories .. .. ..... .. . .... .. . . ..... ... 144 
Not entitled to retain fee tor game licenses. . .. . . . ... . .... . ..... .. 54 
Official certificate ot, as to taxation, when claimed to be outlawed .. 234 
Time tor JlUng duplicate assessment roll by clUes and villages with 

auditor Is directory only. .... . ... . . .. . . . .. . . . . ... .. . . . ...... . . . . 9 

Board&-
Audit, substitutes on........ . ................ . .............. . .... 52 
Audit, under Chapter 91, Laws 1925, county auditor, clerk of cour t 

or county commissioner not entitled to additional pay while 
acting as. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 53 

Appointment, right at vice chairman of village councll to act on . .... 67 

Commisaloners.-
Agricultural societies, voting upon question to pay ott indebtedness 

upon buildings deeded to county tor use or . . . . .. . .. . . .... ...... . 46 
Authority over law enforcement tund.... .. . . . .. . . . ....... . ... .. ... 91 
Claims, authority to compromise. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 55 
Chairman not entitled to additional pay while acting as board ot 

audit under 'Chapter 91, Laws 1925... . ... . .... . ...... .. .... . ... 53 
Chairman county board tn unorganized territory Is ex orrlcto chair-

man county board or education . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 152 
Expenses, allowance tor outside or counties.. . . . . . . . . . . . . . . . . . . . .. 62 
Expenses, not entitled to on trip to consult the attorney general 
on general legal Questions. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 63 
Inheritance taxes, duty as to, wills in sa,fe depos it boxes .. . .. . .... . 241 
[usurauce, authority to use public htnds to pay tor . . .. ........... :218% 
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COUNTY OFFICER_Continued 

Commissioners- Continued Oplnto. 
Number 

May not pay expense of furnishing tax Itst to banks In aid ot 
collection .. .. . . ... . ......... ... ........ . ,. . . . . . . . . . . . . . . . . . . . . . . 72 

Redistricting districts.. .. ........ . .. . .... ..... ............ . .. .. .. 64 
SalarieS', Chapter 143, Laws 1925 Dot retroactive.... . .. . .. . ... ... .. 65 
Salaries, Chapter 361, Laws 1921. . . . . ... ... . .... ....... ... ... .. ... 66 
Unexpended moneys, authority of commissioners to appropriate at 

the end of the flscal year. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 48 
Vacancy, right of vice chairman ot village council to act on ·board 

of appointment ....... . .. .... ... . ... . .. 1.. .. .. . .. .. .. ... . . .. . . .. . 67 

Whether ot'rice ot incompatible with member of school board ..... . 211 

Coroner-

Removal of .. .. ... .... . ...• •• .. . .. . .. .. . .. ..•. ,. • •• . . . . . . . . . . . . . . . . 68 

Count,y Phys~lan-

Appointment, term of oftlce, compensation ... ...... .. .. , . , , ... , . . . 69 

Register of Deed&--

Acknowledgement of Instruments by oUlcer ot corporation, record-
ing 01..... .. ..... .. .......... .. .... .. .. ...... ...... ... .. .. . . ... 86 

Extra clerk hire for recopying records . ... .. . ',' . , ... . .. , , .. , . . . . . . 82 
Fees . . .... . .. ... ..... . ........... " . .. . . . . . ' .. . ... .. .... . .. . . ... 83 
Flllng assignment at wages . . . .. ... , ...... .. ... . , .. , .. . .. . ..... ,. 218 
LIens upon motor vehicles need not be r ecorded . . , ....... . •. • . . ... 88 
Photographic method of recording instrument, use art .. . .... , , . . . . . . 84 
Photostatic machine, purchase of . .. . .. .. ...... , . ..... ..... , . . . . . . . 85 
Recording assignment of Interest under deed of trust without pay-

ment at current taxes. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 87 
Recording release of consent. .. , .. , . .. .. , .... . .... . . , ....... . , ... 89 

Sherlft-
Aids, liability of county tor injury under workmen's compensatloh 

act ......... . ..... . . . .. ..... .. .. .. ... .. . . . ....... ..... . . ....... 92 
beputy, whether incompatible with justice of ,peace . ........... , ... 212 
Fees, on sale at real property on decree of speci6c performance or 

executory land contract .......... . ....... .... ... , .. , .. .. . . ... , .. 90 
When two defendants arrested on ·same trip, , .. . , . . , . ... ... . ... . . 103 
Law enforcement fund', control at county board over ... . . ,. .. ... .. . 91 
Mileage, entitled 00 only 9c per mite for use of his car . ... . , . . .... , ]03 
~1i1eage. when two defendants arrested on same t ri p ... . . . , .. .. ... 103 

Superintendent of Schoola-

Traveling expenses .. . .... .. . . . , .. ...... .. . . ,. ,. ...... . ... .. . . .... 93 

Supervisor of Aaaeasm,enta-
Compensation and expenses, office supplies, expenses of ,outside 

trips .. , ....... , ... .. .. . ..... .. ... ' .... . . , .. . . .... , .. ' ......... 94 
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COUNTY OFFICERS---<:Ontinued 

Treaaurel'l-- Opinion 
Number 

Deputy and other employes' bonds .. .. ..... ' •. . ....... . . ~. .. . .. .... 95 
Inheritance taxes, duty 8S to, wills in sate deposit boxes •.. .... ..... 241 
Llabll1ty of tor default of deputy notwithstanding statutes requiring 

deputy to give bond.. . .......... . ...... . ....................... 96 
Not entitled to retain commissIon for sale of school Jands. . . . . . . .. 54 
Premium on bond of deputy and other employes. . . . . . . . . . . . . . . . . . • 97 
Tax cerUflcate, existence of should be noted although -presumably 

outlawed by taUure to serve noUce or to record . •.. . . ... . .. . . .. . 233 
Taxes, payment at local bank without transmission of money . . ... 246 
Taxes, payment through bank, check not cleared when bank failed. 247 

COURTS-

Clerk of District Court-

Deposit or money with, under G. S. 1923, ,Section 6646, Interest on 
depoSits . ... . .................. . . ............. . .. •• . . . .... . . ... 67 

Fees, bastardy proceedings... .. . . ... . ... . . . . . .... .. .. . ... . .. . ... . 60 
Fees, condemnation proceedings.. . . • • . . . . . . • . . . ... . . . . . . . . . . . . . . . . 69 
Fees, delinquent personal property tax proceedings .. .... . . .. .. . .. 60 
}'ee&, ,rrom county in civil auits in which the county is a 'Party. . . . . . 58 
Not entitled to additional pay whUe acting on board or audit. . . . . .. 53 
Salary or.. .. .. ... .... . .. .. ....... . . . . . .. . .. .. . . . .. ....... . .. . .... 61 
Whether incompattble with oUlce or clerk or probate court . ... . .... 208 

Clerk of Municipal Court-

Appointment or . ....... . . . ...... . .... • ....••..... . . . ...... •••. . .. 114 

Clerk of Probate Court-

Whether incompatible with ortice or clerk ot dis trict court.... . . . . 208 

Commla.loner--

May not act as judge ot juvenlle court. . .. • •• . . . . .. . . . . . . . . . • • . . .. 110 

Coata-

On change ot venue in criminal proceedings .. . . ... ...• . •• •••. .. " 102 

Dlatrict courta-

Duty ot county attorney to appear in an appeal trom juvenile court .. 111 

Fees-
wardens, constables, shertffs, fees and mUage for arrests with or 

without warrant, milage when two defendants are arres ted on 
same trip ... .. .. .. . , . ... .... '. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 103 

Fines-

Whether to county or vtuage. . . . . . . . . . . . . • • • • . . . . . . . . . . . . . . . • . . .. 104 
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COU RTS-ConUnuecI 

~ Oflinlon Justice of the Peace-
Number 

Appeals from conviction after plea of guUty. . . . . . . . . . . . . . . . . . . . . .. 105 
Authority to take a cknowledgments outside ot county .... .... ..... 106 
HOUfS for slttlngS!..... .. ......... .... ..... . ..... . . .... .......... 107 
Whether Incompatible with deputy sherIff' ...•.........•........... 212 
Whether incompatible with municipal judge ...................... 214~ 

Juvenlle-

Appeals, mothers' pensions....... .. .... ..... ...... . . .. .... . ...... 109 
Appeals from juvenUe court... . . . . . . . . . . . . . . . ... . . . . . . . . . . . . . . . . . . 108 
COurt commissIoner may not act as judge....................... . 110 
Dellnquent chtldren, duties of county attorney to appear in district 

court on appeal.................. . .. .. .............. . ........ .. 111 

Munlclpal-

Blanks for.................................... ...... . ......... . .. 112 
City attorney to represent state tn ordinance prosecutions. . . . . . . . .. 113 
Clerk, appointment of........................... ... ........ ..... . 114 
Judge, whether Incompatible with justice of peace ... .......... . .. 214* 
TranscrIpt ot judgment ..•.............. .. .............•....... . .. 115 

Probate--

AdmlDistrators, mlnors ....•.••...... .. ....•............. ...... .. . 116 
Clerk, whether incompatible with clerk of district court ....... . ... . 208 
Descent and distribUtion, property Inherited by minors from parents 117 
Judge, term and time of commencement of one elected to fill 

vacancy ........... ' .' .................. . ............ .. ... .... " 118 
Jurisdiction to hear petition flled. under Section 7365, O. S. 1923.... 119 
Notices, names of attorneys on ................................... 120 

Wltneaaea-
Testimony of at former trial when witness Is dead.. . . . . . . . . . • . . .. 121 

CRIMINAL LAW-

Adultery-
Necessity of joining both parties In prosecution tor ..... . .... .... . 122 

Baat,ardy-
Fees to clerk or court In proceedings in........ ..... .. .... ....... 60 

Extradition--
Abandonment of wife, Interstate rendition, misdemeanors... . . . . . .. 126 
After conviction.. .. ....... ................................ . . ... . 123 
Desertion and non-support, children.. . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 124 
For selUng mortgaged property..... ...... .. . ........... ... ....... 125 
Felony, complaint for compounding............ ..... ..... . . . . . . . .. 127 
Fornication, abscoundlng to avoid paternity proceedings . ........ . . . 128 
Interstate rendition, misdemeanors, a-bandonment of wife ... . . ... . 126 
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CRIMINAL LAW-Continued 

Felony- Optnlon 
Number 

Complaint tor compounding ....... . . ...... ........ ............• . 0 ' 127 
Fornication, extradition for abscoundlng to avoid paternity proceed~ 

Ings ..............................••.............. ... ..... . ..... 128 

Lottery-

"Blanket wheels" .. . ...•........••......•••.............. •• .. .. ... 129 
"Candy lotteries" ......•.. '. , . . • • . . . • . . . . . . . • . . . . . . . . . . . • . . . . . . . .. 129 
Gambltng, g&me ot "beano... . ....... ... .... ............. . ....... . 129 
Gift ente1'llris8s .........•.•.•............ ,........ . .. ............ 130 
Gift enterprises, Toting contesta 8S. . . . . . . •• • . . . . . . . • . . . . . • . • • . . . .. 131 
Guessing contest ...•.... • .. ...• •..••.•• , •.....•. . .•....••••. . •... 132 

Pl"'ohlbltlon.-

See Prohibition 

Venue--

Costs on change In criminal proceedings. . . . ............ .. .. .... . 102 

DAN,cES-

Designation of oUlcer to attend ....... .. ...................... . ... 136 
Licenses, authority ot town board....... ................ ... .. ..... 137 
Pavement, temporary closihg of street to permit. ......... . . . . . . . . 42 
Permits ,for, by whom may be Issued ......•...• • • .....•.......•.. 138 

DEPOSITORIES-

Cltlea and VIII_gee--

Depositories .... ....• •..•...................••.. .. .. ......•.•... 139 
Depositories outBlde ot city under charter . .....•• •. .......• . ... . .• 140 

Collateral-

Bonds of joint stock Jand bank as. . . . . . . . . . . . . .. . . .. . . . . . . . . . . . . .. 142 
Must be approved by the county board of auditors . ... ..•.•... • . ... 1U 
Real estate first mortgage not authorized . ....... ....... ... .. .. .. . 146 

County, City and other public-

"Bonda of any state or its agency" construed (Cha1)ter 17-3, Laws 
1925) ....•.•............ •... • •• ..•• .. •.. •• . ..•.••........ ...... 143 

Interest on dally 'balances.. . . . . . . . . • . . . . . . . . . . . . . . • • . . • • • . . . • • . . .. 146 

School Dlatrlct-
Authorized collateral, chapter 173, Laws 1925.... .. ........ . .. ... . 147 
Designation of .... ......... . . ...... .... .. ........ ..... . .... .. ... . 148 

State-
Collateral for....... . ........... . ... . ..... .. ...... ..... ... . .. .... 141 
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DRAINAGE- Opinion 
Number 

Commissioner of. plans, etc., in repair jobs to be forwarded to • .... 160 
,Petition, bond, delay In proceeding to contract ..•..........•...... , 149 
Repairs. plans, etc., in repair jobs to be forwarded to commissioner 160 

DUMPING GROUND-

Vlllage may acquire property outside limits by eminent domain tor 36 

EDUCATION,~ 

Ald-

Supplemental, leachers to keep separate regisler of pupils .. ... .. . .. 161 

Blbl<>-

Reading ot, see Supreme Court decision Kaplan VB. Independent, 
214 N. W. lS School District 01 VirginIa 

Board-
Authority to ~xpend tunds &s reward for evidence ot Uquor fur· 

nlshed pupils.... . ............................................. 166 
Autl.orUy of to use pubUc funds to pay for insurance .. ....•...... 218~, 

Chairman ot county board Is ex offiCio chairman ot county board ot 
education in unorganized territory... ... ............. . ...... .. .. 162 

Compensation In districts ot ten townships. . . . . . . . . . . . . . .. ....... 158 
Member ot, incompatible with county commissioner ....... .. ...... 211 
Member or. incompatible with m-em-ber water. Light. Power and 

Bulldlng Commission ..... . .. ... •.... .... ........ ... . .... .. ... .. 214 
Not Incompatible with member State Board ot Pharmaoy. . . . . . . . . .. 213 
Resignation effective without acceptance ..... . .....•. . ............ 160 
TraveUng expense8 . .......... . ... . ...... ..... ..... .. ... ..... . .... 159 

Claims-
Compromise ot . • ...•.•.• .. .•.••...••..... ••. .. ••..•.•. •• . •..•.... 153 

Clerk of School Dlltrlct-
Whether Incompatible with oKlce or: town supenisor ..•• . •••...... 216 

Contract..-
Meaning of "responsible bidder".. ........ ........... . • • . • • . . . . . . . 154 

Depoaltorle..-
See also Depositories 
Authorized collateral. Chapter 173, Laws 1925' . . .........• •• ••.... 147 
Designation 01 .... ..• ..• . .••.••.. •.. .. .• ...•.....•..••.... • ....•.. i4S 

Electlon..-
Date for IfIUng. . . . . . . . • . . . • . • . . • • • . . . • . . . . . . • . . . . . . . . . . . . . . . . . . . .. 166 
Superintendent and teachers, method of electing ..••.. ' ,' .. ...... .. 161 
Superintendent tn independent district, time and term ot electIon.. 162 
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EDU,CATION-ConUnued 

Funds-- Opin ion 
Number 

Authority ot board to e:lpenlt as reward tor evidence ot liquor fur~ 
nlshed pupils ............ ..... .......... ................ .. .... . . 156 

Fund&, on hand ,may be appropriated a~ a meeting of the district 
without notice that Buch action w11l be taken thereat ... .. ... .. .. . 157 

Independent Dlatrlct-
SuperIntendent, Ume and term of election. . . . . • . . • . . . . . . . . . . . . . . .. 162 

Iftluranc&-
Authority of clUes, county Iboards ot education and others to use 

public funds to lIay for ............................. . ......... 218',(, 
Indemnity. right of school district to carry . ................ .. .... .• 169 

Llbrary-
Appropriation for ..... . ......•. • ..... ' j ' • • • • • • • • • • •• • • • • • • • • • • • • • • 47 

Offlcer..-
See also Board, Superintendent of Schools 
Compensation In districts of ten townships . ..... ..... . • • .• . ... . ... 
Resignation ettective without acceptance . . .... . ....... . . ••....... 
Traveling expenses In ten-township districts ..... . . . .....• . . " ... .. . 

Puplle-
Authority ot school board to otter reward tor evidence of liquor 

furnished to ..... ... ..... ............ ..... .. ... . . .... . .. .. ..... . 

158 
160 
159 

156 
Absence of for religious instruction and, training. . . . . . . . . . . . . . . . . .. 163 
Right of orphanage chl1dren to attend school. .... .. ..... ... .. . . .. .. 164 
Separate register of to be kept by teachers tor determlntng supple-

mental ald . .. . .. ... •• ..•.. ' •...................... . ... . . ........ 151 
Tuition. non resident . .. • .•... ..• .... •.•...• ...... . . ••...... ...... 168 

School Dlatrlct-
CompelUng distrIct to maintain schools for minimum period, method 

of ........... .......... . ... . ........ .. .. ... ... ............. . .... 16. 
Director, whether incompatible with offIce or vtllage assessor . ... . . 215 
Funds on hand may be approprIated at meeting without notice that 

such action wtll be taken thereat ... .. . . . ....... .. ... .... ....... 157 
Landa. county treasurer not entitled to retain commission on sale ot 54 
Right to carry indemnity insurance . . . . .. . . . .. . . . .. . . .. . . . . . . .. ... 169 
ISchool sites, Chapter '8. Laws 19,25. does not validate authority 

heretofore given by voters to the board to select designated. sites 166 

Superintendent of Schoole.-
Method of electing.... .... ........... .. .......................... 161 
TIme and term of election In Independent district ... ..... •• •• . .. . . 162 
Traveling expenses .. • .... ... .. . ...............•...•..• • .. • . • ...•. 169 

Taxe-.-
Maximum per capIta levy unattected by balance on hand .. . ... . .... 167 
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EDUCATION~Continued 

Te&hera- Opinion 
Number 

Duty of to keep separate register ot PUp118 for deter,mining 8upple-
mental ald. .. . . ... ... .... . .... .... ............... . .. ... . ... . .. . 161 

Procedure for employing.. .. .... .. ..... ........ .. ....... . .......... 161 

Tuition--
Right of non-resident to 8'pply taxes on lands In district does not 

apply to special districts....... .. .. . . .......................... 168 

Workmen'. COmpena.tlon-
Right of district to carry indemnity insurance . . . . . • . • . . . . . . . . . . . . .. 169 

ELECTIONS-

Ballot. -
Australian -ballot system, repeal of ordinace adopting ........•..... 179 
Compensation tor carrying ba~lots and returns.... . ... ... .. ... . . .. 174 
Heading without party deslpaUon .............. . ...... . . . . ....... 170 
Judges cannot take to home of Inval1d . .. . .. .. .. .. . .. .. .. . .. .. .. .. 173 
Name at candidate on .. . .... ........... .•. ....•••••......... . .... 171 
Returns, compensation for carrying . . . ... ..... ....... .' . . .. . . . .... . 174 
Returns, serving and sealing of.. ...... ..... .. .. . . . .. ...... .. .. . . 185 
Right of vtllage canvassing board to Inspect ........ ..... . . .. . .. .. . 172 

Candidate-
Certificate being IS8ued when expense account has not been tUed.. 175 
CerUficate,is8uance of in case of contest ........ . . .. .. . ....... ... . 176 
Candidate at primary, residence required ... .... .. . ... ..• . ..... , ... 177 
Name on ballot .. .. ........... , . ..... . ... . .•....• .. , .. . ......•.... 171 
Withdrawal of .... . ....... . . ...... ... ... ... . ............ . .. ... .. . 178 

Canv.Hlng Board-
Right of vUlage canvasa.lng board to Inspect ballots. . . . . . . . . . . • . . . . 172 

Cor",pt Practice. Act-
Fee ottice, l1mlt&Uon of expenditures. . . . . . .. . .. . . .. . . . . . . . . . . . . . .. 180 

Judges--
Cannot take ballots to home of Invalid . . ...• •• , . . . . . . . . . . . . . . . . . .. 173 

Prlrmlry-
Candidates at, residence required .. .. ... ...... ... ...... . .. ....... 177 
Submission of proposed city charter at ........ .. ... . .. . . ... ... ... .. 181 

Regl.tratlo~ 

Female Tote, married subsequent to . . . . . . . . . • •• . . . . . . . . . . . . . . . . . .. 182 
Permanent, tn clUes of first class . ... .. . .. ... .... . . ... . ......... . 183 
Under {)hapter 376. ·Law. 1925. . .. . . .. . . . . . .. ••• .. . .. . . . . . . . . . . ... 184 

Returna-
Compensation for carrying of ..... . . .. .. .. . ... • . •. .. ... ... ... . .... 174 
Sewing and seaUng of envelopes ... ..... .... . . .. .. .. . ..... . ...... 185 



E LECT IONS­

School Dlst r lct­
See Education 

Voters-
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Opinion 
Number 

Judges cannot take ballot to home at Invalid. . . . . . . . . . . . ••• . . . . . .. 173 
Voter who takes oath must be permitted to vote .. . .. . . .•••• ••. ..... 186 

EMINENT DOMAIN-

,Condemnation proceedings, fees to clerk of court. . ... . . . . . . . . . . . . . 59 
Power or under Chapter 41, General Statutes 1S.23. . . . . . . . . . . . . . . . . . 37 
V11lage may acquire property outs ide limits for public dumping 

ground 'by. . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . • . . . . . . . . . . . . . . 36 

EXTRADITION_ 

Abandonment of wife ... . . ... ... .... . ... . .. . .. ... . ......... . . . .. .. 126 
After conviction . . . .. .. .. .. .... ... . . ......• • • ..... . .. . . • .••• • . . . . . 123 
Desertion and nOD-support of chlldren. . . . . • • • . . . . . . . . • . • • . • •• . . . .. 124 
For selling mortgaged property ... . .. . .. . . ...... .. .......... . . . . " 125 
Felony, complaint for. compounding . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 127 
Fornication, abscounding to avoid paternity proceedings ... . . .•.. .. 128 
Interstate rendition, misdemeanors, abandonment of wJte ...... . .. . 126 

FARM BltREAU-

What business can be done by .. .. . . ... . . . . .. ... .. . . ... .. ... .. . . . 70 

FINES-
See Courts 
Whether to county or village .........•..•• . • .. .. .. . .. ......•••.. " 104 

GAMBLING-
See Criminal Law 

GAME AND FISH-

Aeroplane, search of . . ...... ........ . .... . .......... . ........ . ... 190 
County auditor not entitled to retain fee for game license..... ..... 54 
Fur farms, fencing ot unmeandered lake .. ... .. . ......... . . .. . . . .. 187 
Fur farms, hunting, trapping unprotected fur bear ing animals . . . . . . 188 
Licenses. small game, Issuance within one year after conviction of 

violation at federal migratory bird law .. ........ . . . . ... . .. ...... 189 
Wardens. fees and mileage for arrests with or without warrant, mile-

age when two defendants are arrested on same trip ..... .. .. . . .. 103 
Waters, rights of riparian owners in meandered lakes . ......... .. . 263 
Waters, unmeandered lakes, fencing at, fur farms. . . . . . . . . . . . . . . . .. 187 

HEALTH-
Power of chafrman of town board to quarantine without services ot 

physician ........ . ........... . . ... . . ... , . ...... . .. ... . ... . . . ... 191 
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HIGHWAYS- Oplnlon 
Number 

ISee also Towns, Roads 

Appropriations for town roads and bridges, may be used for 
graveling . . ..•.. ... • .. ............ .... . . ..... .. .. ......... .... . 192 

Appropriation of moneys remaining unappropriated or unexpended 
at the end ot fiscal year tor. .. ..... ... ... ... . .. . ..... . ......... 48 

Appropriation for bridges may be used for g raveling .. . .. ... ..... . .. 192 

Authority ot town board to cons truct bridge ... ... . . .. .. ... . .•.. .. 194 

'Completing a road in an adjacent township...... .. .. . . .. .. ... ... 195 
'Condemnation proceedings, fees of clerk of court... . .. . .. . . ... .. .. 59 
Construction -by county of a paved roadway a long trunk htghway 

in cities.. .. .. ..... ..... ..... .. ...... .. ............ .. .. . ... .... . 196 
Construction by county of a paved roadway along trunk highway In 

cities .. . .. ... . . . . .. ...... . .. .... .. . . •... .... .....••• ... •• ..• • .. 196 
·Culverts for abutting owners . .. .......... . ...... ..... .... ..... . .. 197 

Establishment of a county road as connecting link ......• .. • .•. .••• 198 
Establishment on Hne between more than two townsh ips . ... .••... . 200 
Establishment of part ot road petitioned for. . . . . . . . . . . . . . . . . . . . . . . 199 
Fees ot .clerk ot court In condemnation proceedings. . ..... .•• .... .. 69 
Grade crossings establlshed before present law enacted . . .. . .. .. . . 201 

Notice by commiss ioner necessary when temporary trunk highway 
reverts to county or subdivision thereof .... .. .. .. ...... . .. ..... 205 

Permanent trunk, temporary trunk not Included In ... . . . ........ .. 20t 

Necessity of adverti sing for bids by counties and towns .. .. . ... . ... 193 
Petition, acting on, town road ...... .. ..... .. ..... . ....... . ...... . 202 
Sand, gravel and soil may be used on roads In places not ad~olnlng 

farm from wblch taken ..... . .. . ......•.•.. . ..• . ...•• • ... . ..••• 203 

Temporary trunk, not included in permanent trunk. ... . . . . . . . . . . .. 204 
Town line roads, location of oft line . ..•......... . ................. 206 

Trunk highway reverting to county or subdivision thereof, notice by 
comm iSSioner necessary . . .. ...... . ....... . . . ... . ............... 205 

HOLIDAY-

,Memorial Day, appropriation by counties to American Legion Posts 
for observance at........... ... .. ... . . . . . . . . . . . . . . . . . . . . . . . . . . .. 50 

Payment of taxes when .Memorlal Day fa lls on Sunday . .. ... ... . . " 248 
Motor vehicles, penalties not Imposed when last day for payment ot 

tax falls on ISunday or legal hoUday . ....... . ... .. .. . ..... . ...... 222 
Taxes, payment of when Memorial Day falls on Sunday ... .. ....... 248 
When same fa lls on Sunday, publication of newspaper carrying 

·publlc advertisements . ............ .. ..... ... . . ........... ...... 207 
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1l.l.EGITIMACY-
ISee Children, 'Criminal Law, Extradttlon, Paternity 

INCOMPATIBLE OFFICES-- ~~~~ 
IClty attorney and county attorney ..... . ... .. . ..... ........ .... . . . 209 
Clerk district court and clerk probate court .. .. ... ........... .. . .. 208 
'Clerk probate court and clerk district court. . . ... ........... . ••. .. . 208 
Clerk school district and town supervision ..... .. • .•............... 216 
County attorney and city attorney ..... . ............. . .... .. ... ... 209 
County attorney and village clerk ... ........ . ... . ... ... . . .. ••.... 210 
ICounty commissioner and member ot school board ... . ... ...... .. . . 211 
ICourt commissioner and judge of juventle court. . . . . . . . . . . . . . . . . . .. 110 
Justice of the peace and deputy sheriff . ... ... .. . . .. .. . ..... .... ... 212 
Justice of tbe peace and municipal judge .................. . •..... 214* 
Juvenile judge and court commissioner...... . ..... .. ... . ....... . 110 
,Member ot scbool board and county commissioner .... .. .......... . 211 
Member of scbool board and member of state Pharmacy Board. . . . . . 213 
Member of scbool board and member of water, Ugbt, power and 

buUdt.ng commission .. . . ......... .. . .. .. ...... . ..... . .. .. . ... . .. 214 
Member of State Pharmacy Board and member of scbool board .... 213 
Member vll1age water commission and vilIage constable .. . ... .. . .. . 217 
'Member of water, Ugbt, power and building commission and mem-

'ber of school board ... . ................ . ........................ 214 
Municipal judge and justice of tbe peace .... • . .......... .. .. ...... 214* 
Sheriff, deputy and justice of the 'peace . . .. .. " . . . . . •• . . . . . . . . . . . .. 212 
Scbool director and village assessor ... . . . ... . ~ .... ...... .. .... .... 215 
Scbool dis trict cle:rk and town supervisor. . . . . . . . . . . . . . . . . . . . . . . . .. 215 
IState hospital, employe of, not disqualified from holding city of,lIce.. 23 
Town supervisor and clerk of scbool district ......... ..... ... .. . .. 215 
Town overseer and town treasurer. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2>16 
Town treasrurer and town overseer....... ..... ..... ... ..... .. .... 216 
VlI1age assessor and scbool director .. .. ... .... . .. ... ... ..... . ... .. 215 
Village clerk and county attorney ... ......... . . .... . .. .. ... .... . 210 
VllIage constable and member of v1llage water commission .. . . .. . . 217 

IN,STRUMENTS-
See Counties, Register ot Deeds, Recording 
Acknowledgment ot by ottlcers of corporation... .... ... ... . ..... . 86 
Place at 'filing assignment of wages . ... ..... . .. .. ...• ••••. . ... .... 218 
Photograpblc method of recording.... .. ........ . . . . • • • .. . . . . . . . . . 84 

I NSU R'A ftC E,-
Authority of cltles, county boards of education and others to use 

public funds to pay for ...................... . .... .. .... . .. .... 218* 
Paupers, Insurance on Uves ot, whether any may be carried by 

county ... .. ........... . . ...... .•... ... .. . ...... .. .. ........... 77 
Use of Firemen's Relief Association funds provided by Section 3725, 

G. S . 1923, for health Insurance ... ....... .... ........ ...... . .... 14 
Workmen's compensation, rIght of school district to carry indem-

nity Insurance ......... . . ........ . ... .................. . .. .. .... 169 
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JUSTICE OF THE PEACE­

See Courts 

JUVENILE COURTS­
See Courts 

LAKES-

OpInIon 
Number 

Meandered, rights of rIparian owners In ... .... ............ ... ... . 263 
Unmeandered. fencing of, fur farms....... . . . . . . . . . . . . . . . . . • . . . .. 187 

LAW EN'FORCEMENT FUND­

See Prohibition. 

Control at county board' over. ... ..•.. . .•• ..•. .... . .... . . ... .••... 91 
Forfeited ball mODey Dot In . ............• .••. ........ .. ... . ..••. . . 135 

LIGHT, WATER AN;D POWER­

See ClUes and Villages 

LOTTERIES-

See CrimInal Law 

MARRIAGE-

Common law, validity at •.•.•..•.. ...• • .. • . •. . .•. . •.. . .•... .• •. .. 219 
Minis ter's credentIals......... . • . . . . . . . . . • • • •• • . . . . . . . . . . . . . . . . . .. 220 
P lace of flUng certificate .. ....•. ••.•.. ......•• .... ...... .. ........ 221 

MINORS-

Also see Children 
Administrators in probate court. ...... . . ... . .. , . ....... . ...... , .. 116 
Descent and distribution, property inherited from parents by .. . .. .. 117 

MORTGAGES-

See Counties, Register of Deeds and Taxation 

MOTHERS' PENSIONS­

Cltlzen. hlp-

Chapter 435, Laws 1921... ...... . . ... ..... ... . .. . . .......•••• . ... . 73 

MOTOR VEHtCLES-

Liens upon need not be recorded by register of deeds. . . . . . . . . . . . . . . 88 
Penalties, not Imposed when last day tor payment of tax fa lls on 

ISunday or legal holiday ........... .. .. . ........... .... ....... . . . 222 

MUN,tCIPAL COURTS­

See COURTS 
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NEWSPAPER~ Opinion 
Number 

ClUes and villages entenng Into contract to publish orUclal notices.. 24 
IClatms against counUes,. appeals from allowance-duty of county 

attorney .... .. . ...... . .. . ...... . .. .. . . .. .. . . . ... . .. . .. ... . .... . 56 
Consolidation of legal newspapers. ... ...... . .. . ........ . . ........ 74 
Lett ing city financial statement publication to newspapers outs ide 

limits of municipality . .. ... .. . . . . . .... . .... . ...... .. . .. .. . .. . .. 11 
Official paper, consolidation with another legal newspaper .. .. .... 74 
Publlca tloD, village financial statement ... . . . ... . . . . . ... . . . .. ... ... 12 
Publication, county Jlnanctal statement. . .. .. . ... .. . . ........ ... . .. 71 
Publication of newspaper carrying llUbUc advertisements when hoU· 

day tails on ISunday . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 207 

NOTARY PUBLIC-

Authority at justice to take acknowledgements outside at county ... 106 
Payment ot notarial commission by county. . . . . . . . . . . . . . . . . . . . . . . . 76 

NOXIOUS WEEDS-

Ra te per hour tor inspection work . . .. .••• .. .. ... .. . ..• • • . •. . . .. .. 223 
Service at notice .. .... . .. . . . .. .. .. . ... . • ••••........ ... .•• , • • . . . . 224 

ORDIN-ANCES-

See (Cities and V11Iages 

PARKS-

Town, joint ownership and maintenance with village .. . ... .. ... . .. 257 

PATERNITY-

See ChUdren, Criminal Law, Extradition 

PAUPERS-

Insurance on the lives at, whether any may be carried by the county 77 
Notice to relatives, Section 3157, G. S. 1923.... . . . . . . .. .. . .. ... .... 79 
Relief, Section 3171, G. S. 1923. . . . . .. . . . . .. . . . .. . . . . . . . . . . . . . . . . .. 80 
Settlement ot, not acquired In another county while recelvln2" rellet 

tram county at tormer residence. .. ... . .... . ....... ... ...... .... . 81 
Taxes, money and credits to ·be Included in taxable value at property 78 
Towns must support paupers at village not a. separate assessment 

dis trict and which has no poor tund .... .. .. .. .. .. .... . .. .. ..... . 258 

PEDDLERS-

Auctioneers. hawkers, licensing at by munlclpallUes .. .. . ... .. •.... 225 
Licens ing ot .... . .. ... . . . . .. .... . .. . ' .' . . . . . . . . . . . . . . . . . . . . • . . . . . . 227 
Licensing, validity ot ordinances relating to .. . . . . ......... •• ••. .. . 226 
Who are, merchant peddling his goods . .. . ... .. ... . . ... .. ....... . 228 
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PHARMACY- Opinion 
Number 

Retailers may sell Paris Green when ,properly marked. . . . . . . . . . . . . 229 
Whether DUlce ot ,member of state Board of Pharmacy Is incom-

patible with member sehool board . ... . . .. ........ .... ... ..... .. . 213 

PROBATE COURT&­

See Cou~ts. 

PROHIBITION-

Allowance cff mileage of county attorneys for lnvestlgation of viola-
tlODS thereot................................................... 133 

Law enforcement tuad, control of county board over .. ..... . .... . . . 91 
Law enforcement ftDd, forfeited ball money not in. . . . . . . . . . . . . . . .. 135 
Liquor found as evidence of possessing for sale........ . . . . . . . . . .. 134 
SchOOl board, a.uthorlty to exPend funds as reward for evidence of 

liquor furnished pupils ............. .. ..... ....... .... .......... 156 

PUBLICATION&­

See Newspapers 

RECORDING-
.See Instruments, R.egister or needs 
Assignment ot wages, where............ .. ........... . ... .... .... 218 
FiUng marriage certificate .. . ........ ....•• .... .. ... . ..... .. •• .... 221 
Liens upon motor vehicles. . . . . . . . • • . . .. . • . • . . . . . . . . . . . . . . . . • . . . . . 88 
Photographic method of . .......... ..... . . ..................... . .. 84 
Release or consent..... ... ...................... . ................ 89 
Taxes, assignment of Interest under deed or trust without payment 
or current... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 87 

REGISTER OF DEEDS­
See county OUlcers 

ROAD&-
ISee Highways 

SANATARIA-
County tuberculosis, 'Chapter 11. General Laws 1923 . .. ..•.. . .. ... . , 99 

SEWER&-
See /ClUes and Villages 

SHERIFF-
See county OUlcen 

SIDEWALK-
S •• CIlI., aDd Villages 
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SOLDIERS- Opinion 
Number 

ApplicaUon of Soldiers· Preference ILaW to retention In employ·ment, 
Chapter 192, Laws 1919..... ..... .. ...... ... . .................. 31 

Application or Soldiers' Preference Law to city officers........... 30 
Memorials for soldiers and saUors, appropriation tor by counties.. 49 

STATE-
IOtty attorney to represent in ordinance proS8ClUUon.e' ........ . ... .. 113 
Collateral for state depository.................................... 141 
Employes of state hospital not dlsquaUfted from hold'ng ci ty oftice, 

Section 4407, G. S. 1923 . . ... ...... .. .... . ..... . . . .. .... . .... .. .. 23 
State aid to county agricultural societies..... ....... .... .. ... . .. . 45 

STATUTES-
General Statutes 1868 Section Opinion 

Chapter Section Opinion 873 75 
70 10 90 1045 226 

1069 11 
General statutes 1878 1219 12 

Chapter Section Opinion 1223 1% 
70 11 90 1616 239 IOO 11 89 1824. 206 

Laws of 1881 4471 118 
Cbapter Opinion 459()'91·92 119 

1'38 238 (609 119 
(778 221 

Law. of 1883 5550 90 
Chapter Opinion 7314 102 

73 32 
99 86 Law. of 1899 

Law. of 1885 Chapter Opinion 
Chapter Opinion 196 119 

145 1 
145 10 Law. of 1901 
U5 12 
145 36 Chapter Opinion 

37 8U 
Law. of 1887 

Chapter Opinion Special S .... on Laws of 1902 
263 89 , 

Chapter SecUon Opinion 
Laws of 1889 2 54 239 

Chapter Section Opinion 2 70 89 
181 1 75 31 102 

~ 37 
General Statutes of 1894 

Chapter Opinion Law. of 1906 
10 11 Chapter Opinion 

37 a 12 
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STAT UTES-Continued 

'Revlaed Law. of 1906 Section Opinion 

Section Opinion 974-6 133 
606 76 1016 93 
698 1% 1091 193 
717 1% 1100 255 
777 1U 1U4 255 
777 147 1146 2.3 
937 239 1348·9 181 
985 89 2066 72 

. 1179 206 2128 239 
2697 90 2138 239 
3&62 221 · 2192 89 
3Sia 117 2494 193 
377().1·2 119 2&06 294 

2508 193 
La,.. of 1907 2672·80 211 

Chapter Opinion 2710 157 
2719 158 

412 18 2720 159 
430 239 2747 168 
445 168 2796 165 

2902 160 
Law. of 1911 .548 239 

Chapter Opinion 6813 89 

285 231 7685·6-7 119 

352 12 9235 117 

Law. of 1913 Laws of 19115 

Chapter Section Opinion Chapter OpinIon 
143 3 83 35 89 
145 141 86 100 
371 89 111 155 
619 70 315 179 

321 77 
General Statutes of 1913 360 11 

Section OpInIon 

336 170 Lawa of 1917 
474 183 
647 &6 Chapter Opinion 

674 56 48 • 7 
675 56 n 82 
679 64 230 170 
696 91 28. 8 
696. sub. 7 , 91 397 108 
842 96 406 7 
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ST A TUTES- ConUnued 

Law. of 1919 Chapter Section Opinion 

Chapter Opinion 115' 263 

65 141 127 170 

128 99 129 263 

162 176 13~ 201 

169 234 139 137 

192 30 139 4 136 

192 31 139 10 138 

197 257 143 158 

22a 58 241 77 

229 60 293 95 

236 211 305 6 183 

245 93 321 165 

337 239 326 5 
400 188 366 64 

400 189 416 9 91 

400 190 416 9 135 
445 47 

' 416 25-A 133 
487 63 

421 141 
421 142 
421 143 

Laws of 1921 426 188 
Chapter Section Opinion 433 155 

13 6 184 
145 19 12 General Statutes of 1923 
233 50 
295 89 

Chapter Opinion 

323 204 8 38 
9 7 

Chapter SccUon Opinion 9 38 
41 37 

328 2 152 
351 83 SeetloD Opinion 
361 66 
386 239 115 63 
417 2 167 160 107 
425 10 192 57 
435 1 73 192 59 
439 262 193 208 
447 93 200 208 
478 137 223 114 
484 7 71 235 115 

257 118 

Laws of 1923 293 96 
294 170 

Chapter Sectlon Opinion 306 177 
17 19 352 170 
78 S,4 163- 428 173 
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STATUTES-Continued 

Section Opinion Section Opinion 

469-71 1H 118() 186 
477 176 1186 86 
486 176 1186 136 
493-4 176 1186, Bub. 8 7 
642 180 1199 18 
646 66 1206 7 
646 94 1206 41 
662 H 1206 7 
&64 86 1207 7 
~7 71 1208 7 
668 49 1216-21 · H 
668, Bub. 9 46 1216 H 
669 77 1229 10 
673 47 1236 10 
762 60 1829 36 
840 98 1834 18 
8U 62 1836 16 
846 146 1841 139 
847 1U 1867 18 
849 144 1868 18 
884 84 1936 141 
894 84 1979, sub. 7 231 
907 92 1980 231 
934-6 133 1983 230 
979 76 1989 94 
991 193 2068 261 

1002 261 2076 239 
1002 256 2077 249 
1002 267 2090 60 
1002 261 2097 60 
1031 266 2126·8 236 
1031 261 2133·4-6 236 
1032 as1 2136 260 
1086 260 2139 239 
1109 7 2149 236 
1110 7 2168 260 
1110 82 2161).1 250 
1111-17 20 2211 87 
1117 36 .2211 89 
1117 88 2211 236 
1134 26 2212 87 
1134 82 2282 241 
1134 136 2290 241 
1170 172 232-2 243 
1178 20 2322 244 
1179 186 2323 2U 
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STATUTES- Contiuued 

Section Op1nion Section Opinion 

2323 245 5539 189 
2325 245 55(1-2 188 
2337 231 5546 188 
2543 193 5631 190 
2554 205 5639 188 
2557 196 5640 190 
2559,sub. 6 204 5666 47 
2560, sub. 4 196 5805 229 
2560, sub. 6 204 6246 70 
2563 193 6537 37 
2571 193 6546 57 
2578 195 6546 59 
2582, sub. 4 198 6954 68 
2582, sub. 4 200 697(H 86 
2583 199 6973 106 
2584 193 6987 69 
2587 200 6993, par. 17 90 
2587 206 6996 103 
2612 197 7005 92 
2741 164 7258 241 
2743·8 211 7322 225 
2807 162 7328-36 228 
2822 161 7334 227 
2847 154 7714 141 
3017 47 7714 147 
3030 151 7754 3 
3097 153 7885 45 
3157 79 7886 45 
3161 81 7909·10·l.t 238 
3171 80 8195 245 
3174 69 8236 194 
3195 78 8364 218 
3214 134 8566 220 
3226 133 8572·3 221 
3261 128 8579 219 
3725 14 8633·35 171 
3726 

, 8641 108 14 
4138 218 8646 III 

4368·6 30 
8671 109 
8699 208 

4407 23 8702 122 
5497-8 188 8711 208 
5514-5 188 8720 117 
5522 188 8726 117 
5530 189 8853-4-5 119 
5534 189 8856 119 
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STAT UTES- Continued 

Section OpInion Cha.pter - Seetlon Opinion 

Section Opinion 48 166 
8986 208 60 77 
8990 208 63 250 
9004 107 68 4 
9013 107 91 53 
9129 105 91 11 93 9345-9351 22 124 162 9419-9422 22 
9486 103 126 185 

9636 90 143 66 
9679 2 166 236 
9687 95 158 255 
9693 98 173 139 
9700 2 173 142 
9702 2 173 U~ 

9707 104 173 144 
9970 165 173 145 
9995 92 173 147 

10034 127 208 239 
10098 92 216 174 
10135 124 251 240 
10136 124 265 141 
10164 138 302 138 
10185 128 806 51 
10209 131 309 7 
10237 107 309 41 
10395 125 

352 88 10492 131 
10567 107 355 109 
111701 128 375 184 
10702 102 377 223 
10933 245 377 224 
i0933. sub. 6 107 

380 188 10933. sub. 22 30 
10937 207 380 190 

386 222 
Law. of 1925 415 149 

Chapter Section Opinion 415 150 

25 3 61 416 26 104 
47 45 420 177 

STR EET8-

See CITIES AND VIDLAGES 



TAXATION­
See Banks. 
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Abatement- Opinion 
Number 

Special assessments....... . .......... . . .......... .... .. ... ....... 230 

Annultle.-

Income ot . . ........•.. •...............•••.•...........•••.••..... 231 

A •• oased Valuatlon-
Chapter 306. Laws 1925 .. ............ ....... .... ... . ........ .. .... 51 

A •• elament-
Special, abatement ot. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 230 
Special, Included in forfeited sales . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 239 
Supervisor ot, compensation and expenses. ottice supplies, expenses 

of outside trips... ....... . ................................ .. .... 94 

A ..... ment roll-

Time tor 1U1ng dupUcate with county auditor Is directory ~only. . . . . . 9 
Assignment ot interest under deed ot trust. recording of without 

:payment of 'current taxes................................ .... ... 87 

Certificatea-
Assignment of afler issuance of notice of expiration and before 

period for redemption expires .............. . .................... 232 
Existence of should tbe noted by treasurer although presum8!bJy out· 

Jawed by (allure to serve noUce or to record, ....... . . ... , . . . . . . .. 233 
Of Ucla I certificates of county audUor as to taxation, when Claimed 

to be outlawed ................................................. 234 
SUrrender of..... . .................................... ... ........ 235 

Citlo. and Villages-
Levy of tax to 1>ay judgment........ . ..... ...... ....... . ... . . . . .. 16 
May not employ attorney to appear before tax commission......... 27 
Poll tax, when must be levied. . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . 44 

Countle&-
Assessed valuaUon, Chapter 306. Laws 1925 . . • • • • . • • . . . . . . . . . • • . . . • 51 
May not pay expense of furnishing tax list to banks In aid of 

collection . ........•. . ........... ... . ..... .. .. .................. 72 

Delinquent Taxea-
Persond property. fees to clerk of court. .....• .•• ••. , ..... , , , . , .. . 60 
Real estate. Chapter 155. Laws 1925 . ...... ..... ..... ..•... •.. .. .•. 236 

Distre •• VVarrant&-
Time of return, directory . .. ........ . . ... ... .. .. . ... .. , .. .. ...... 237 

Exemptlon-
Property of corporation organized, for "mutual Improvement In 

moral, l1tel'ary and social culture of its members and 'their 
ramBles" .... ...... . ............. ... .. .. . .. .. ..•...........• ... 238 
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TAXATION-Continued 

Forfeited Sales- Opinion 
Number 

Special assessments Included in ...... . . .. .... . ..... .. . . ... ........ 239 

Gro.s Earnings-
Governmental duty to furnish fire protec tion to property of corpora­

tions taxed on gross earnings basis . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 13 
Interest on mortgage and securities .. ... .... . ....... . . . . ... ....... 240 

Inheritance Taxes-

Duttes of county treasurer, wills in 8a.t~ deposit boxes ....... ... ... 241 

Lists-
ICounty may not pay expense of furnishing to banks In aid of collec-

tion .... .. ... . ... ..... . ........ .. .. ........ •... • . ... .. . .. ... . .. 72 

M'oney and Credit&-
Poor, Moneys and credits to be included in taxable value ot 

-property .... .. .......... . .. " ... ;... . . ....... ... ..... ...... . ... . 78 

Mortgage Regl.tratl'on-
Assignment of contract for deed, not payable when tax paid on 

contract .......... .... . . .. ..... ................... .... .. ... . ... 242 
Option contract, lease tax ... ... .. ..... . . . .. . . ... ..... ... . ........ 243 
!Rate of, ins tallment mortgages . . .. ............... . ......... .... ... 244 
Trust deed, leasehold interest, whether subject to . .....• ..... .... 245 

Payment-
At local bank without transmission of money .. .. . .... . . . ....... ... 246 
Through bank, effect of casbier's check not cleared at time bank 

taU ••• ••• • ••• ••••• ••• •••••••• ••••••• • ••• .• •••.• • • • ••.•••• •••. .• 247 
When Memorial Day talls on Sunday . .. ....... .... ........ 1 •• •••••• 248 

Persona l Property-
Delinquent, fees to clerk of court..... .. .................. ..... ... 60 

Poll Tax-
'CiUes and vUlages, when must be levied ... . . . . ..... . .......... ... 44 

Ret;elpt..-
Printing of rates on ·back at, SecUon 2077, G. S. 19231 ... . .. . . .. ... . 249 

Record ing-
Assignment of interes t under deed of trust without payment of cur-

rent taxes . . ... ..... .............. .. ....... ... .. . . . . . . . . . . . . . . . . 87 

Redemption-
From tax sales by owner of specHlc part. ... . ...... . ...... .. .... . . 250 

School-
Maximum per capita levy unaffected by balance on hand ...... .. . . 167 

Town&--
Certification' of taxes voted In 1925 tor Inclusion In 19.26 taxes, due 

In 1927 • .....•...••••.• •••.. .. ...••••.•• .. • .... .. .....•...•. ••. . 261 



.' 
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TOWNS-- Opinion 
Number 

Appropriation for town roads and bridges may be used for graveling 192 
Authority to settle actions and employ attorney . . . . . . . . . . . . . . . . . .. 251 

Band-
May not levy tax for support of . . . . . . . . . . • • • . . . . . . . . . . . . • . • • • • . . .. 252 

Bids-
Necessity of advertising for by towns and counties ... . .. .. ...••. .. . 193 

Board-

Authority of to construct bridge. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 194 
Authority of to issue dance licenses ..... . . . ...................... 137 
Power of chairman to quarantine without servIces of physician . . .... 191 

Bridges-
Appropriation for town roads and bridges may be used tor graveling 192 
Authority of town board to construct. ... . ....... .. .•. .. ........... 194 

Funds-

Transfer of .............••• . .....................• 0.0 ..... .... . ... 253 

H all-

Ownership of upon separation of village trom town ... ............ . 254 
Sale of, vote required . .. .. .. . ... ... .. .. .... . ... .... ; . . . . . . . . . . . .. 255 

Health-

Power at chairman to quarantine without services ot physician . ... 191 
Meetings-

M.oderator, tees 0[ .•. ••. . •••. . •. . ••. .. .• . •. . : .. • •... ... . .. .. ... .. 256 

Moderat or-
Fees of for attending town meetings .. .... 0 . .... .. .. ... ......... .. 256 

Overseer and Treasurer-
,\Vbetber incompatible ... .. ... ..... ... . . . ... . ... .....••• •. .. .. .... 216 

~ Park-

Joint ownership and maintenance with village .. . ....... .. .. ... .. . . 257 

Poor-
Must support paupers of village not a separate assessment district 

and which bas DO poor tund .. . . . : . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 268 
Notice to relatives . ... .. ....... . .. .. .. ... ..... ... . . .......... . ... 79 
R elief, Section 3171, G. S. 1923......... .. ... . . . .. .... . . .......... SO 

Roada-
Appropriation for town roads and bridges may be used tor graveling 192 
Completing road in ad jacent township ........ . ... . ... .. .. . ...... 195 
Establishment on Une between more than two townships . ....... . . 200 
Petition, acting on . ..................... . .. ..... ... . ......... . ... 202 
Power of electors to de termine where money may be spent. ... .. . . . 259 
Town line roads, location ot orr town line ....... . . .. ... .. ... . . .. . 206 
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T OW NS- Continued 

Supervlsor- Opinion 
Number 

VacanCY .. .. .............. . ... . .... . . ... .. .. ... . ....... . ......... 260 
Whetber incompatible with office ot clerk of school district. . . . .... 215 

T axat lon-

Certification of taxes voted in 1925 for inclus ion in the 1926 taxes. 
due In 1927 ... . .. ... .. .. .. .... .. . .... . .. .. .. .. . .. . . . .. . . . . . .. . .. 261 

Telephone systems, who locates central. . .... . .... . .... . .......... 262 
Town supervisor and clerk school district not IncompaUble ....... . 215 
Treasurer and overseer, whether incompatible ...... . .. .. ........ . 216 

TubercU losis Sa nat a r la-

County, Chapter 17, General Laws 1923.. .. . .. .. .. . ... ... ... . . . ... 99 

WAR RANT­

County-

Lost, bond for duplicate ..... ... .. .. ... . .. . ... ....... . . .. .. .. .. '" 10"0 
Payment of when Bold on execution ....... .. ... . .....••••••....... 101 

WATE RS-

Riparian owners , rights of in meandered ... . ...........• • •• • ....... 263 
Unmeundered luke, fencing of, fur fa rms ... . ...... . ... . • • ••• . ..... 187 

WATER, LIGHT, POWER, ETC. 

Accounts of .. . ... . . . .. . ..... .. .......... . .... . ..... .. ..... 19 
Po\vers of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18 
'Vhether member board ot is incompatib le with member school 

board ... .. .. ........ ..... .... . ... .... ... .. .. ..... . .... . ....... 214 

WEEDS-

See Noxious Weeds 

WITNESSES­

See Courts 

WOR K MEN 'S c OM PENSATION-
Liability at county for injury to sheriff' s aids under .... ,. . . ..••.. .. 92 
Right of school di strict to carry Indemnity insurance ...... . ..... .. 169 


