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Executive Summary

The 1989 Legislature directed the Legislative Commission on Waste Management
to study the issue of whether and to what extent solid waste haulers should be
compensated when displaced by organized collection.

Section 115A.94 of the Waste Management Act defines organized collection as a
"system for collecting waste", in which a city or county specifies a hauler or
a member of an organization of haulers, and authorizes that hauler to pick up
some or all waste from a defined area of the city or county. Thus the act of
organizing collection requires that the city or county define or specify the
haulers, the geographic area and the types of waste to be collected. Under
Minnesota Statutes Section 115A.94, Subd. 3, organized collection may involve
a wide range of government action, including municipal service, ordinance,
franchise, license and negotiated or bidded contract.

Organized collection is a tool for cities to achieve specific public purposes.
Currently, approximately five hundred independent haulers operate in the state
of Minnesota. In most areas, the haulers solicit business and service
customers without restriction from local government, except for 1licensing
requirements. As a result, many haulers may serve the same neighborhood. The
public interests in organizing collection include: increased safety (fewer
trucks result in fewer accidents), reduced noise and air pollution, less wear
and tear on streets, increased efficiency and lower costs, and finally,
improved potential for recycling.

While achieving these goals through organized collection, the city may cause
haulers to lose part or all of their business in the city, depending on the
organized collection mechanism chosen by the city. The issue underlying this

study is whether the city should be required to compensate the haulers for
that loss of business.

Part One of this Report examines the existing case law and statutes governing
issues of compensation. The legal analysis concludes that compensation is not
constitutionally required for displaced haulers nor does this type of regula-
tion constitute an unconstitutional impairment of contract. Part One next
summarizes statutory methods of compensation adopted in other states. Part
One then discusses possible methods of compensation, including judicial
determinations and statutory formulas based on amortization. Finally, the

lega]l analysis discusses procedural safeguards as alternatives to compensa-
tion.

Part Two of this Report examines the policy issue of whether the legislature
should create a statutory right to compensation for displaced haulers, even
absent a constitutional right.

Many of the policy considerations surrounding these issues were raised in
discussions with hauler and local government representatives. A summary of a
roundtable discussion of the issues held on October 16, 1989, is provided in
Appendix H. To obtain views from a broader base of government and hauler
representatives, a telephone survey was conducted following the meeting. The
results of the survey are included in Appendix I. The roundtable meeting, the
survey and discussions with other interested parties form the basis of the
policy analysis contained in Part Two.



Part Two summarizes the advantages and disadvantages of providing for compen-
sation. It next discusses possible circumstances under which compensation
should be granted, examines possible eligibility criteria and analyzes four
alternative methods for determining the amount of compensation, including
statutory formulas, Jjudicial determination, arbitration, and statutory
formulas with specific criteria.

The next section of Part Two looks at three potential sources of revenue to
collect the funds necessary to pay the compensation. This section discusses
collection surcharges, property taxes and the winning hauler(s) as potential
revenue sources and analyzes each in terms of administrative ease, equity and
revenue potential. It should be noted that the amount of money required could
be very substantial and, in the end, the consumer always pays.

The final portion of Part Two examines alternatives to compensation. This
section considers the advantages and disadvantages of strengthening the
existing organized collection planning process to ensure consideration of all
options, requiring contract negotiations with existing haulers and providing a
reasonable amortization or notice period.

Part Three of this Report contains the report recommendations. Specifically,
this report recommends that the Legislature not adopt a statutory right to
compensation. Secondly, this report recommends specific modifications to the
organized collection process to require hauler participation in planning and
to require contract negotiations with willing existing haulers in the affected
area.
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PART ONE
BACKGROUND STUDY:
LEGAL ANALYSIS OF POSSIBLE
COMPENSATION FOR SOLID WASTE HAULERS
DISPLACED AS A RESULT OF ORGANIZED COLLECTION



EXECUTIVE SUMMARY OF CONCLUSIONS OF ﬁACKGROUND STUDY

Minnesota Statutes §115A.94 sets forth a procedure allowing
a local government to organize the collection of solid waste.
The Background Study considers whether or not implementation of
these procedures violates the constitutional prohibition against
the taking of private property for public use without just
compensation. The Study also considers whether or not organized
collection constitutes an unconstitutional impairment of
contracts in violation of Article One, Section 10, of the United
States Constitution. The Study contains a survey of statutory
mechanisms to compensation solid waste haulers displaced by
governmental action. Finally, the Study considers alternatives
to compensation to safeguard the interests of solid waste
haulers.

This is the first part of a three-part study. 1In addition
to the Background Study, a Draft Report and a Final Report will
also be submitfed to the Legislature. The Draft Report will
include a summary of different compensation models and will
reflect municipal and hauling industry experience which will be
determined through a survey and meetings. Policy
recommendations will be set forth in the Final Report.

The Study concludes that there is no established right to
compensation for solid waste haulers displaced as a result of
organized collection. Although one court in Idaho upheld the

right of a solid waste hauler to compensation as a result of a



municipal annexation, the majority rule denies compensation to
solid waste haulers for alleged interference with established
rights under contracts or a municipal license. Although
Minnesota courts have recognized a right to compensation under
limited circumstances for damages to licenses or other
intangible property, compensation is rare absent an actual
physical intrusion onto private property, or a finding that the
governmental action is unreasonable and unrelated to the stated
public purpose. A survey of previous court decisions uncovers
numerous instances in which regulations of comparable industries
have been upheld despite claims for compensation.

The Study also concludes that a claim by a solid waste
hauler under the impairment of contracts provision of the state
and federal constitutions would not likely be upheld. As
suﬁmarized in the Study, actions by government affecting
contractual obligations have been upheld where the regulations
are reasonably related to an important public purpose. 1In the
event that organized collection proceeds in a manner that is
unreasonable or discriminatory, however, a constitutional
violation may be found.

Several states have enacted cémpensatiqn mechanisms or
other protection for solid waste haulers in the context of
municipal annexation despite the absence of court decisions
compelling compensation. Statutes in Washington, Missouri,
Montana and North Carolina establish notice provisions based

upon a concept of depreciation or amortization of the value of a



business. Under these statutes, solid wasté haulers are granted
a right to continue operation for a certain period after a
municipality announces its intent to replace the hauler as a
result of annexation. The Study discusses the precedent for
amortizing the value of an asset, and concludes that measuring
the useful value of an intangible asset, such as a contract or a
license, is extremely difficult.

The Study summarizes and evaluates several possible
compensation mechanisms. Several states have allowed
compensation based upon a hauler’s income for a specific period
of time. Another option available to states is to leave the
issue of compensation to a determination by the courts. The
Study concludes that basing compensation upon a company’s income
for a given period of time may be too speculative and may not
fairly reflect the actual damages to the company. The Study
also concludes, hdwever, that leaving the issue of compensation
to the courts would result in uncertainty and delay. Additional
compensation mechanisms may be suggested by municipalities and
haulers for inclusion in the Draft Report.

The Study suggests the implementation of additional
procedural safeguards to protect the rights of solid waste
haulers. It conciudes that solid waste haulers are entitled to
procedural due process and the guarantee of equal protection in
the organized collection process.

The Background Study is a legal analysis and not a summary
of public policy concerns. During the next month, input will be
received from solid waste haulers and government officials. The

1-iii



concerns of the interested parties will be reflected and
summarized in ﬁhe final report. It must be stressednthat
compensation for solid waste haulers could be considered
appropriate public policy even absent a constitutional
requirement. The authors of the Study welcome the inpﬁt of all
interested parties on the issues discussed in the Background

Study.



BACKGROUND STUDY:
-COMPENSATION FOR SOLID WASTE HAULERS
DISPLACED AS A RESULT OF ORGANIZED COLLECTION
OR OTHER GOVERNMENTAL ACTION

I. INTRODUCTION

A. Summary of the Issues.

The 1989 Legislature directed the Legislative Commission on
Waste Management to study the issue of whether and to what
extent solid waste haulers should be compensated when displaced
by organized collection (see Appendix A). This background study
will attempt to provide the legislators with a basic
understanding of case law and statutes governing this issue.

First, this report will consider the issue of whether
compensation is constitutionally required. This analysis
includes a consideration of decisions in other jurisdictions on
compensation for haulers, and a discussion of previous judicial
decisions affecting comparable industries. The analysis
stresses the present scope of the just compensation clause of
the Fifth Amendment as interpreted at the federal and state
level.

Second, this report briefly discusses the constitutional
limitation on impairment of contracts, and concludes that this
limitation is not likely to affect the courts in evaluating the
necessity for compensation.

Third, this report summarizes methods of compensation that

have been enacted in other states, as well as methods utilized



by the courts in determining compensation for displaced
industries. It evaluates whether or not statutory fofmulas for
compensation meet the standards previously established by the
courts. It also considers the possibility of procedural
safeguards as an alternative to compensation, and cozments on
the extent to which such safeguards are constitutionally
required.

This background study is intended as a summary of the case
law and statutes relevant to these issues. This study does not
attempt to address the public policy concerns or to recommend
appropriate compromises between those concerns. The Legislature
could determine that compensation is appropriate even in the
absence of a conclusion that it is constitutionally required.
II. SUMMARY OF ORGANIZED COLLECTION PROCEDURES

Minnesota Statutes §115A.94 sets forth a procedure for
authorizing a specific collector, or a member of an organization
of collectors, to collect all of the waste from a defined
geographic service area (seé Appendix B). Under Subdivision
3(a), a local government may organize collection as a municipal
service or, as is more frequently the case, it may organize
collection by "ordinance, franchise, license, negotiated or
bidded contract, or other means." As a part of organized
collection, the local authority may require that solid waste be
delivered to a waste facility identified by the local
governmental unit, only when organized through contract or

municipal service.



Organized collection was a response by the Legis;ature to
the need for mﬁnicipalitigs to monitor and regulate the
collection of waste in order to better manage waste collection.
Advocates of organized collection stress increased effiqiency,
and a reduction in noise and other disturbances in the
community. Recycling programs and other waste reduction
programs are promoted and benefitted by organized collection.

The present statutory scheme does not provide for a
compensation mechanism. The'present statute, however, does
include certain procedural safeguards to facilitate the
participation of interested persons in planning and establishing
organized collection. Subdivision 4 of Minnesota Statutes
§115A.94, requires a city or town to pass a resolution
"announcing its intent to organize collection" at least ninety
days before proposing an organized collection ordinance. The
statute requires that all solid waste haulers in the city or
town be notified by mail of the hearing to consider the
resolution. Unlike numerous other statutes governing
municipalities, such as those governing zoning and land use
regulations, there are no specific criteria that must be
considered in order to proceed with an organized collection
plan.

III. EMINENT DOMAIN AND INVERSE CONDEMNATION IN MINNESOTA

A. Definition of "Just Compensation" and "Taking".

Article 1, Section 13 of the Minnesota Constitution states

as follows: "Private property shall not be taken, destroyed, or



damaged for public use without just compensation therefor, first
paid or secured." This language mirrors the Fifth Aﬁendment to
the United States Constitution which provides that ". . . nor
shall private property be taken for public use, without just
compensation." The right of eminent domain is an inhefent and
essential attribute of federal, state or local sovereignty.
Freeborn County v. Bryson, 210 N.W.2d 290 (Minn. 1973). The
general rule is that a constitutional taking does not occur
unless the property'owner is denied "all reasonable use" of his

or her property. See Hay v. City of Andover, 436 N.W.2d 800

(Minn. App. 1989). "Just compensation" means the full monetary
equivalent of the property taken and gives consideration to the
cost of reproducing the property, its market value, and the
resulting damage to the remaining property of the owner. U.S.
v. Reynolds, 397 U.S. 14, 90 S.Ct. 803, 235 L.Ed.2d 12 (1970)
(see, generally Glossary of Terms, Appendix C).

In the majority of condemnation proceedings, the acquiring
authority submits a petition to the court, describing the
interest in land to be taken and setting forth the public
purpose for the project. See Minnesota Statutes §117.055. 1In
any such inverse condemnation action, the landowners must be
notified by certified mail no less than ninety days prior to the
date upon which the acquiring authority intends to take
possession of the property. Payment in the amount of the
approved appraised value must also be made at the time

possession is taken. Since organized collection is not the



intentional taking of an interest in land by a governmental
agency, this procedure would not be followed by a municipality

commencing organized collection.

B. "Inverse Condemnation" and "Requlatory Takings".

In some cases, the courts have held that governmental
regulations are so onerous as to constitute a "taking" under the
Fifth Amendment. If a landowner believes that certain
regulations are confiscatory, the landowner may bring an action
under Minnesota Statutes §117.045 to compel the governmental
agency to acquire the interest subject to the regulation (see
Appendix D). This is known as inverse condemnation. Such an
action requires the agency to use its power of eminent domain to
acquire an interest essentially destroyed by its action, and to
provide compensation to the owner. The statute authorizes the
court to award attorney’s fees and all other expenses to an
individual successfully maintaining an action to compel
acquisition of a property interest. |

In the event a solid waste hauler elects to demand
compensation from a governmental agency, the action to obtain
that compensation would be an action in inverse condemnation.

A solid waste hauler would be claiming that the city or county,
through organized collection, has denied the hauler all
reasonable use of his or her "property." 1In this case, the
"property" would be the license held by the hauler to operate in
a given municipality, or the oral or written contracts between

the hauler and the waste generators.



It is important to distinguish between "regulatory takings"
and takings whieh involve the actual physical intrusién upon an
owner’s property. The concept of "regulatory takings" was first
recognized by the United States Supreme Court in Pennsvlvania
Coal Co. v. Mahon, 260 U.S. 393 (1922). In Mahon, the Court
held that Pennsylvania’s prohibition of mining where surface
rights to property were held by others constituted a taking
under the Fifth Amendment. More recently, the Supreme Court
held that the adoption of an ordinance barring the construction
or reconstruction of any buildings in a designated flood

protection area constituted a taking under the Fifth Amendment.

In First English Evangelical Lutheran Church of Glendale v.
County of Los Angeles, California, 482 U.S. 304 (U.S. 1987), the

Court stressed that the regulation pre?ented any use of the
property during the effective period of the ordinance and that
as a result, compensation was required.

Historically, courts have been concerned that expansion of
the concept of "regulatory taking" would result in dangerous
limitations on the police powers of local government. The
police power grants cities wide latitude in enacting regqulations
for the purpose of preserving the public health, safety, and

morals or to abate public nuisances. State v. Crabtree, 15

N.W.2d 98 (Minn. 1944). 1In the context of organized collection,
the legislature, and ultimatelybthe courts, must consider the
proper balance between the state’s police power and the rights

of individuals affected by governmental regulation.



IV. COMPENSATI‘ON OF SOLID WASTE HAULERS AFf‘ECTED BY _ORGANIZED
COLLECTION UNDER THE STATE AND FEDERAL CONSTITUTIONS

The possibility of a constitutionally guaranteed right to
compensation for solid waste haulers will be considered in
several different respects. Case law directly relating to
claims of solid waste haulers in various states will be
analyzed, and it will be concluded that although there is
precedent for awarding compensation, the majority rule has
denied compensation to solid waste haulers as a result of
government regulation. The discussion below will also consider
other circumstances where compensation has been awarded for
damages to "intangible property", such as licenses and
contracts. The importance of an actual physical intrusion onto
physical property will be discussed, and previous cases
regarding regulations of other comparable industries will be
summarized. This section concludes that there is no recognized
right to compensation for solid waste haulers affected by
organized collection, and further that the Minnesota courts are
not likely to recognize such a constitutionally guaranteed
right.

A. There is Judicial Precedent for Awarding Compensation
to Solid Waste Haulers as a Result of Municipal Requlation.

In the landmark case of Coeur D’Alene Garbage Service v.
City of Coeur D’Alene, 759 P.2d 879 (Idaho 1988), (see Appendix
E) the Idaho Supreme Court held that a garbage company was

entitled to compensation as a result of governmental action



precluding the company from continuing to service an area
exclusively se?viced by ;he company. The City, holdér of an
exclusive contract with a different solid waste hauler, annexed
suburban areas and granted the right to operate to that hauler.
As a direct result of the City’s action, the company went from
having a monopoly in those areas to having no business at all.

The Court emphasized that property of all classifications
may be taken for public use under the just compensation clause.
It concluded that the right to conduct a business constitutes
property. Id. at 882. The Court noted that its decision was
not based on the just compensation clause of the Fifth
Amendment, but rather on the Idaho State Constitution.

The Idaho Court anticipated concerns that the decision
would unduly restrict the City’s police power. The Court
emphasized that its previous decisions had held that a harmful
effect upon a propérty owner alone is insufficient to justify an
/award of damages. See Johnston v. Boise City, 390 P.2d 291 at
295 (Idaho 1964). The Court stated as follows: "Here we
conclude that garbage service suffered an unreasonable loss
occasioned by the exercise of governmental power by the City and
excluding garbage service from continuing its business in the
annexed areas." Id. at 883.

It appears the Idaho case is the only case in which
compensation has been ordered for a solid waste hauler as a
result of government regulation. Even in the Coeur D’Alene

case, however, the Court implies that its decision might have



been different if the rationale underlying the annexation was
more closely tied to a significant public concern. The Court
stressed that " (Determination) of whether damages are
compensable under eminent domain or noncompensable under the
police power depends on the relative importance of the interest
affected." 1Id. at 883, citing Smith v. State Highway
Commission, 346 P.2d 259 at 268 (Kansas 1959). Since the
balance between the public and private interest may be quite
different, a challenge to organized collection in Idaho could

meet with a different result.

B. The Maijority Rule Denies Compensation to Solid Waste
Haulers Due to Governmental Requlation.

A number of other jurisdictions have considered the issue
of compensation for solid waste haulers displaced as a result of
municipal annexation of areas previously serviced by the
haulers. Other jurisdictions have denied compensation under
circumstances nearly identical to those confronted by the Idaho
Court. Courts in Oregon, North Carolina, Washington and Arizona
have all denied claims of compensation by solid waste haulers
due to the annexation of previously established serviced areas.

See City of Estacada v. American Sanitary Service, Inc., 599

P.2d 1185 (Or. 1979), Stillings v. City of Winston-Salem, 319

S.E.2d 233 (N.C. 1984), Metropolitan Services, Inc. v. City of

Spokane, 649 P.2d 642 (Wash. App. 1982), and City of Phoenix v.

Superior Court, 762 P.2d 128 (Ariz. App. 1988). In each of

these cases, the courts stressed that regulation of waste



collection and hauling is a proper exercise of the police
power. Although acknowlgdging that a solid waste coliection
franchise constitutes a valid property interest, the Court in
Stillings, supra, stress that the franchise "was at all times
subject to the prior constitutional right of the City to
exercise its police power and its statutory right of
annexation." 1Id. at 237, citing Metropolitan Services, supra,
at 645.

Organized collection can be distinguished from annexation
on several grounds. In the case of an annexation, the city’s
action is not motivated by any specific need to promote
recycling or prevent nuisances resulting from multiple haulers
in a given area. To the contrary, the affect on the solid waste
haulers is merely incidental to the decision to annex
neighboring areas. Presumably, the annexation is completely
unrelated to any concerns for a safer and more efficient method
of handling solid waste. As a result, annexation presents a
stronger case for compensation than the commencement of
organized collection.

Unlike annexation, organized collection does not
automatically preclude any hauler from operating in a given
municipality.l Organized collection will inevitably, however,
substantially change the rules of the marketplace. As a general
rule, reasonable regulations may influence economic competition

without constituting a taking without compensation. 1In United

States Disposal Systems, Inc. v. City of Northglenn, 567 P.2d



365 (Colo. 1977), the Court considered an orainance authorizing
the city to provide trash removal services to houses, mobile
homes and apartment buildings containing five (5) units or less
without a fee. The garbage company sued, claiming that its
public utility certificate, granted by the. City, had been taken
without compensation. The Court stressed that the City’s action
was an exercise of its police powers, and was presumptively
reasonable so long as it was enacted for the public health,
safety and welfare. The measure was upheld despite the fact
that the result of the regulation was to eliminate 99% of the
hauler’s business without any compensation.

The Colorado Court stressed that trash collection is a
regulated industry. The public utility certificates, similar to
licenses granted in the State of Minnesota to garbage haulers,
constitute a non-exclusive right to engage in trash collection
and disposal. "It has been held that the legislature may make
police regulations, although they may interfere with the full

enjoyment of private property, and although no compensation is

made." California Reduction Co. v. Sanitary Reduction Works,
199 U.S. 306, 26 S.Ct. 100, 50 L.Ed. 204 (1905).

The Minnesota Supreme Court has not considered the issue of
compensation for a solid waste hauler affected either by
annexation or organized collection. If presented with this
issue, the Minnesota Court would no doubt consider the
annexation cases from other jurisdictions. More often than not,

a state court which has not considered an issue, will follow the
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majority rule from other jurisdictions. If; however, the
Minnesota courts decided to follow the minority ruleAset forth
in the Idaho decision, the courts would not necessarily make a
similar ruling in a case involving organized collection. To a
great extent, the courts would look to general principles of
eminent domain previously set forth in Minnesota courts as well
as the federal courts.

C. Compensation Under the Fifth Amendment is More Likely

When the Government Phvsically Occupies the Property of

Another.

The courts have continuously attempted to distinguish
between permanent physical occupations, physical invasions short
of an occupation, and regulations that merely restrict the use
of property. These distinctions were most recently clarified in
the case of loretto v. Teleprompter Manhattan CATV Corp., 458
U.S. 419, 73 L.Ed.2d 868, 102 S.Ct. 3164 (U.S. 1982). 1In
Loretto, the Court held in favor of a landlord who sued for
compensation as a result of a law requiring landlords to permit
the instailation of cable television facilities and prohibiting
the imposition of any fees for permitting cable television. 1In
holding that a constitutional taking had occurred, the Court
stressed the importance of a "physical occupation” of the
property. Citing an earlier case, the Court stressed that "a
taking may more readily be found when the interference with
property can be characterized as a physical invasion by

government, than when interference arises from some public
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program adjusting the benefits and burdens of economic life to
promote the common good." See Penn Central Transportation

Company v. New York City, 438 U.S. 104 at 124, 57 L.Ed.2d 631,

98 S.Ct. 2646 (U.S. 1978).

In Loretto, the Court stressed that any physical invasion
will automatically result in compensation to the property
owner. When the government does not physically occupy the
property, a "multi-factor inquiry" will be undertaken. 1In
distinguishing the case from other cases, the Court stressed
that physical occupation of the property is "qualitatively more
intrusive than perhaps any other category of property
regulation." 1Id. at 441. The Court listed a large number of
previous decisions by the United States Supreme Court upholding
rental regulations, including anti-discrimination legislation,
fire regulation, rent control, mortgage moratoriums and
emergency housing laws.

Both the federal and state courts have attempted to limit
compensation, except in extreme circumstances, to cases
involving physical occupation or direct affects on real estate
which essentially preclude any reasonable use of the property.
One of the primary reasons for this distinction, is that it
provides the court with a more definite rule or standard in
considering just compensation claims. "Regulatory takings", as
opposed to actual physical intrusions, require the court to
balance numerous factors including the economic impact of the

regulation, the extent to which the regulation interferes with



an investment-backed expectation, the character of the

governmental action and the public policies underlying the

action. See Penn Central Transportation Company v. New York

[

City, supra at 124. Requiring local governments to compensate
haulers as a result of organized collection would alter the
existing balance under current law between private property

rights and the police power.

D. The General Rule Denying Compensation for Damages to

Intangible Property is Subject to Limited Exceptions.

The general rule in Minnesota is that one is not entitled
to recover compensation for a "going concern" as a part of a
compensation award. City of Minneapolis v. Schutt, 256 N.W.2d
260 at 261-62 (Minn. 1977). This rule would normally preclude a
hauler’s claim for damage to existing routes and business
contracts. Certain limited exceptions to this rule have been
established, however. In order to obtain compensation for going
concern value in a condemnation métter, the interest holder must
establish: (1) that the going concern value will in fact be
destroved as a direct result of the condemnation, and (2) that
the business cannot be relocated as a practical matter or that
relocation will result in irreparable harm to the interest.
Housing and Redevelopment Authority of the City of St. Paul v.

Naegele Outdoor Advertising Company of the Twin Cities, Inc.,
282 N.W.2d 537 at 538-39 (Minn. 1979).

The Minnesota State Constitution has been interpreted to

include compensation for the taking of "intangible property"



under certain ;ircumstances in eminent domain actions. For
example, in the matter of State v. Saugen, 169 N.w.zd 37 (Minn.
1969), the Court held that the owner of a liquor lounge was
entitled to compensation for the "going concern value“'of the
property in addition to the value of the land and other tangible
assets. A liquor license, by implication, "constitutes a
definite economic asset of monetary value forbits owner."
Nelson v. Naranijo, 395 P.2d 228, cited at Saugen at 40. Crucial
to the Court’s decision, however, was the fact that the very
nature of the business was tied to a specific location and that
the owner had attempted to transfer the license unsuccessfully.
The "intangible interest" in the going concern value of the
business was one element of damages suffered as a result of a
taking of a particular parcel of land.

In the context of organized collection, compensation under
the Fifth Amendment would be a significant expansion of the rule
allowing compensation for intangible property. Unlike a liquor
licensee, a solid waste hauler owns no specific parcel of land
which is adversely affected by organized collection. A solid
waste business, as opposed to a liquor establishment, is a
mobile, transferable business. Since the business is not by
definition tied to a specific parcel of land, previous cases
allowing compensation for intangible property are not
applicable.

Minnesota courts have not recognized the right to

compensation for the "taking" of an intangible interest in
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property separate from a taking of real estate. The Court of
Appeals most recently considered this issue in the matter of Hay

v. City of Andover, 436 N.W.2d 800 (Minn. App. 1989). In that

case, the property owner admitted that the City’s action did not
constitute a taking of the real estate since alternative uses of
the property were available. The owners claimed, however, that
a special use permit had been taken without compensation. The
Court held that "the special use permit given by the City of
Andover is not private property and therefore not subject to a
taking claim." 1Id. at 804.

E. Comparable Industries Have Not Been Awarded

Compensation Due to Increased Competition Resulting from

Governmental Action.

The commencement of organized collection changes the rules
of the market place governing the collection of solid waste.
Companies, previously free to operate in all areas of the city,
may find the area they can serve is reduced or eliminated.
Organized collection permanently alters the manner in which a
solid waste hauler can compete for business. The intent of
Subdivision 4 of Minnesota Statutes §115A.94 is that all solid
waste haulers be provided an opportunity to participate in the
process of organized collection. An essential question is
whether or not governmental action can permanently change the
rules of economic competition without providing compensation.

Many regulations impact differently upon various commercial

enterprises as a result of economies of scale, location and the



overall ability of the enterprise to complylwith the
regulation. For example, numerous counties have enacted
designation ordinances pursuant to Minnesota Statutes §115A.86.
These ordinances have required solid waste haulers to deliver
solid waste to specific solid waste facilities. The impact of
these requirements depend upon the size of the solid waste
operation and the geographic distance of the primary area of
service to the designated facility. Nonetheless, the statute
does not provide for compensation, nor has any court considered
the issue of compensation under these circumstances. Of course,
the impact of organized collection is qualitatively different in
that it could possibly result in a total loss of business for a
specific hauler.

At some point, it may be argued that governmental action
has such a severe impact on a company’s ability to compete, that
a regulatory taking has occurred. Numerous courts have denied
claims of compensation due to increased competition caused by
government action on the grounds that the action was a proper
exercise of the police power. 1In lLarson v. South Dakota, 278
U.S. 429,'49 S.Ct. 196, 73 L.Ed. 441 (1929) the United States
Supreme Court held that the grant by a state of an exclusive
ferry lease for a specified distance along a river did not
preclude the state from erecting a bridge which essentially
destroyed the claimant’s ferry business. The Court rejected the
claim that the operator was entitled to damages for loss of

business based upon the construction of the bridge. The claim



was rejected despite the fact that the company had invested
significantly in the commercial enterprise which was‘rendered
valueless by the bridge. The case was principally decided on
the impairment of contracts clause which is discussed later in
this report.

Several more recent state court decisions confirm this
view. Interestingly, the Utah Court denied compensation in the
case of Intermountain Electronics, Inc. v. Tintic School
District, 377 P.2d 783 (Utah 1962). Intermountain Electronics
sued the school district on the basis that the district
installed a television translator station in an area serviced by
Intermountain under an exclusive franchise from the town of
Eureka. The Court rejected the claim that compensation was
required due to the significant impact on existing contracts and
due to Intermountain’s substantial investment. Essentially, the
Court ruled that Intermountain did not have a compensable
interest in remaining free from competition.

Several other cases have held that the entry by a
municipality into the marketplace in direct competition with a
private party did not result in compensable damages. The
general rule was set forth long ago by the United States Supreme
Court in the case of Knoxville Water Company v. City of
Knoxville, 200 U.S. 22, 26 S.Ct. 224, 50 L.Ed. 353 (1906). 1In
that case, the Court held that the exclusive nature of the
company’s franchise did not prohibit the City from erecting a

separate waterworks system. Compensation was not required
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despite a substantial diminution in the value of the company’s
franchise. In the subsequent case of Union Rural Electric

Association v. Town of Frederick, 629 P.2d 1093 (Colo. App.

1981), the Court rejected an electric company’s claim for
compensation under similar circumstances. The Court rejected
.the claimant’s contention that competition with the company was
"tantamount to a taking of its property without just
compensation." Id. at 1094.

It is important to note that in each of these cases, the
affected industry retained an opportunity to compete under
altered market conditions. A much different situation is
presented where municipal action affirmatively precludes the
operation of an existing business. For example, the City of
Provo, Utah passed an ordinance prohibiting "any person, firm,
or corporation, other than the waste removal department of Provo
City to collect, remove or dispose of garbage in Provo City on a

commercial basis or for hire." Parker v. Provo City Corp., 543

P.2d at 769 (Utah 1975). The Court ruled that the City had
exceeded its powers and declared the ordinance void. "By its
prohibition of a legitimate endeavor, which is not shown to bear
a reasonable relation to the public health, defendant cannot,
under its power to protect the public health, invade a private
property right." Id. at 770.

The crucial factors in the Parker case were the affirmative
prohibition of private solid waste collection and the absence of

any stated public purpose. 1In the event a city affirmatively



precludes one or more solid waste haulers f&r reasons
unsﬁpported by the public policies underlying organizéd
collection, a regulatory taking might be established.

In summary, the cases are consistent with a right to
compete but not with a right to be free from competition. When
the rules governing competition are adjusted by government
action, the action will be upheld unless it is considered
arbitrary or unrelated to a public purpose.

F. oOrganization of an Industry in the Public Interest has
Been Upheld as Valid.

Through organized collection, municipalities may require
the solid waste haulers to coordinate their businesses under one
joint enterprise. Of course, it has been recognized that
certain industries, such as electricity, telephone and cable
television, are natural monopolies. As a result, these
industries have been granted the exclusive privilege to provide
certain services. To some extent, organized collection reflects
a recognition that, while not a natural monopoly, coordination
of the solid waste industry may be essential to the public
interest.

Regulation of the o0il industry in numerous southern states
provides an interesting case study. Numerous courts have upheid
"compulsory pooling" or "unitization statutes." These
regulations "communitize" all royalties received from a "common
source of supply." Under these regulations, state commissions

apportion the royalties based upon the size of the owner'’s
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property in relation to the size of the entire "spacing unit",
or common source of supply. These regulations have been
challenged and upheld in Louisiana, Texas, Oklahoma, and New
York. Panhandle Eastern Pipeline Company V. Isaacson, 255 F.2d
669 (10th Cir. 1958); Sylvania Corp. v. Kilborne, 322 N.Y.S.2d
678 (N.Y. 1971); Hunter Co., Inc. v. McHugh, 320 U.S. 222, 64
S.Ct. 19 (U.S. 1952). In Hunter, supra, the Court stressed that
"a state has constitutional power to regulate production of oil
and gas so as to prevent waste and to secure equitable
apportionment among landowners of the migratory gas and oil
underlying their land, fairly distributing among them the cost
of production and the apportionment." Hunter at 227.

The state’s interest in regulating solid waste haulers is
to some extent analagous to the interest underlying the
regulation of oil production. A division of garbage hauling
routes proportionafe to the share of the market for each hauler
prior to organized collection is similar to compulsory pooling
in the o0il industry. Duplication of routes results in wasted
resources and arguably, increased cost to the consumer.
Organization of collection assists in the promotion of recycling
efforts, a common good, analagous to the desire to increase oil
production.

G. Solid Waste Haulers are not Entitled to Compensation
for the Value of Trucks, Equipment or Other Assets.

Presumably, if a solid waste hauler is no longer able to

operate as a result of organized collection, the hauler will



retain certain‘trucks and equipment. The géneral ru;e governing
compensation for "fixtures" in eminent domain matteré p?ecludes
compensation for trucks or equipment under these circumstances.
Even if a "taking" is established, presumably the trucks and
equipment could be sold or utilized in another fashion. As a
result, they would not attach to the property interest in the
contracts or license. U.S. v. 967,905 Acres of lLand, 447 F.2d
764 (8th Ccir. 1971).

v. ORGANIZED COLLECTION AS A POSSIBLE UNCONSTITUTIONAL
INTERFERENCE WITH CONTRACTS

The United States Constitution Article 1, Section 10
provides: "No state shall pass any law impairing the obligation
of contracts." Minnesota Constitution Article 1, Section 11
states: "No law impairing the obligation of contracts shall be
passed." At one time, the federal constitutional provision was
cited frequently as grounds for overturning state action.
However, the scope of the protection has been significantly
limited by recent decisions.

A three-part test applies in determining whether or not an
unconstitutional impairment of the contractual obligation has
occurred. First, the court must determine whether or not the
state law has operated as a substantial impairment of a
contractual obligation. If a substantial impairment exists, a
significant and legitimate public purpose for the legislative
act must be established. Finally, the legislative action must

be examined in light of the stated purpose to determine whether



the adjustment of rights and liabilities of the contracting
parties is based upon "reasonable conditions and is of a
character appropriate to the public purpose justifying the law’s

adoption." Energy Reserves Group, Inc. v. Kansas Power and

Light Co., 459 U.S. 400 at 411-13, 103 S.Ct. 697 at 704-06, and
74 L.Ed.2d 569 (U.S. 1983).

Assuming that organized collection inevitably impairs and
infringes upon prior contractual agreements, the legislation is
still valid so long as it is "necessary to meet a broad and
pressing social or economic need" and is "reasonably adopted for
the solution of the problem involved, and is not overbroad or

over harsh." White Motor Corp. v. Malone, 599 F.2d 283 at 287

(8th Cir. 1979) affirmed 444 U.S. 911, 100 S.Ct. 223, 62 L.Ed.2d
166 (1979). The Supreme Court has stated that the prohibitions
of the contract clause "must be accommodated to the inherent
police power of the state to safegquard the vital interest of the
people." Home Building and loan Associate v. Blaisdell, 290
U.S. 398 at 434, 54 S.Ct. 231 at 238, 78 L.Ed. 413 (1934).

Given this standard, it is unlikely that a Minnesota court
would determine that organized collection constitutes an
unlawful impairment of contracts. Such a ruling would severely
limit the State’s police power to address a recognized social
and economic problem in the most effective manner.

VI. COMPENSATION TO SOLID WASTE HAULERS UNDER EXISTING STATE

STATUTES AND JUDICIAL DECISIONS



A. Right to Compensation.

A recent survey by the Minnesota League of Citiés of
jurisdictions throughout the country, indicates that a number of
jurisdictions have made a policy decision to implement
legislation providing for the compensation of solid waéte
haulers displaced under certain circumstances. Washington,
Missouri, Montana and North Carolina have all passed statutes
providing either for compensation or for an extended notice
requirement for solid waste haulers in the event of annexation
by a municipality of an area serviced by the waste hauler (see
Appendix F). The Missouri statute also protects solid waste
haulers where the city itself provides so0lid waste services to
areas previously serviced by private haulers. Compensation
under these statutes is generally limited to haulers affected by
municipal annexation. As previously discussed, annexation and
organized collection are dissimilar. As a result, these state
statutes are not necessarily precedent for the establishment of
a compensation mechanism for damages due to organized
collection. Nonetheless, each of these states has implicitly
recognized that solid waste haulers have a compensable interest
in established routes of service.

The statutes of theée four states are quite similar. Each
of these states establishes a statutory right to continue
operation subsequent to an annexation for a certain period of
time. Compensation would only be required in these states in
the event that the city did not allow the continuation of
operation. Washington Statute 35.13.280 entitles the holder of
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a franchise to continue to operate for up tb five (5) years
subsequent to annexation unless there is a showing that the
hauler refuses to service the annexed area at a "reasonable
price." Missouri Statute 260.247, Subd. 2 requires a city to
contract with the existing hauler for two (2) years or to
postpone expansion of existing services into the serviced area
for a period of two (2) years. North Carolina Statute 160A-37.3
also requires that the existing hauler be retained for two (2)
years in the annexed area absent compensation. Finally, Montana
provides the greatest protection for solid waste haulers. Under
Montana Statute 7-2-4736, an existing hauler must be retained
for five (5) years following annexation in the absence of a
showing that the existing hauler is either "unable or unwilling
to provide adequate service to the annexed area."

Interestingly, the Montana Statute requires that a majority of
the residents sign a petition requesting service from the
municipality after the five (5) year period in order to change
from the existing hauler.

California Statute §4270, governing solid waste
enterprises, recognizes the right of solid waste haulers to
continue as authorized by a franchise, contract, or permit (see
Appendix G). The California law provides that any solid waste
enterprise which has provided services for more than three (3)
years under the authority of a franchise, contract, or permit
may continue to provide those services for a period of not less

than five (5) years after notice that an exclusive solid waste



handling service has been authorized. As defined in the
statute, exclu;ive solid.waste handling services wouié clearly
include a consortium formed through organized collection. As a
result, the California statute goes further in its operation
than any other statute in establishing a continued right to
operate under a franchise or contract.

B. Methods of Compensation.

The statutes from the various jurisdictions differ as to
the proposed method of compensation. The Montana statute is
silent as to the issue of compensation and the Washington
statute allows the city to either purchase or condemn the
franchise, business, or facilities. Compensation must include
"a reasonable amount for the loss of the franchise or permit.
Presumably, the legislatures in those states decided to allow
the issue of compensation to be determined by the general rules
of compensation in eminent domain matters, discussed below.

The only state that has attempted to specifically define
the amount of compensation is North Carolina. Under the North
Carolina law, a city may terminate a preexisting contract upon
annexation if it pays "economic loss" to the hauler. Under
North Carolina Statute §160A-37.3(f), economic loss is defined
as "twelve times the average monthly revenue for the three
months prior to the passage of the resolution of intent or
resolution of consideration." The North Carolina law concludes
that a displaced hauler is entitled to one year of revenue as

damages from the city upon annexation of its service areas.



Although there is no Idaho statute governing the issue of
compensation to solid waste haulers, it is likely that
compensation would be ordered consistent with the decision in

Coeur D’Alene Garbage Service v. City of Coeur D’Alene, supra.

The Idaho Court awarded damages based on ten (10) years of
future earnings discounted to present value. As a result, the
City was required to pay the garbage service $262,754.00 as
compensation.
VII. DISCUSSION OF PROPOSED METHODS OF COMPENSATION
Compensation can either be determined through a statutory
formula or judicial determination based upon generally accepted
rules governing damages and eminent domain proceedings. These
alternatives are discussed in this section. A thorough
evaluation of these alternatives will follow in the Draft
Report. Additional methods of compensation may be uncovered as
a result of municipal and industry input.

A. Compensation to be Determined by the Courts Without

Specific Guidance from the legislature.

As noted in the discussion above, several states have left
the issue of compensation to be determined through the
condemnation procedure rather than through a specific statutory
formula. In eminent domain procéedings, a property owner is
entitled to the "fair market value" of the property taken by the
state. Fair market value has been defined as "the amount of
money which a purchaser, willing but not obligated to buy, would

pay an owner willing but not obligated to sell." Housing and
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Redevelopment Authority of St. Paul v. Kieffer Brothers

Investment and'Construction Co., 170 N.w.2d 862 at 864 (Minn.
1969). A statute addreséing compensation for organized
collection could simply require the city to pay the hauler for
the fair market value of the contract or franchise. |

Leaving this determination to the courts would allow a
case-by-case determination more sensitive to the unique factors
governing compensation in each situation. For example, certain
solid waste haulers may be able to immediately replace lost
business whereas others will be totally unable to replace lost
routes. A formula based on revenues or profits for a given
period of time might ignore key differences among haulers.
Unfortunately, leaving this issue to the courts results in delay
and uncertainty.

B. Statutory Formula for Compensation Based Upon the Value
of the Business for a Period of Depreciation or Amortization.

All of the statutes as well as the Utah Court’s decision in
Coeur D’Alene, supra, are based on the assumption that an
interest in a franchise or contract can be amortized or
depreciated over a given period of time. Also implicit in the
statutes, is the assumption that certain commitments and
investments are made in anticipation of some minimal period of
return on that investment. A statutory formula with a specific
period guarantees the satisfaction of certain expectations based

on substantial investments.

In a different context, the Minnesota Supreme Court has
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upheld the doctrine of amortization of a property interest
affected by government action. In the matter of Naegele Outdoor

Advertising Company of Minnesota v. Village of Minnetonka, 162
N.W.2d 206 (Minn. 1968), the Court held that a restrictive
ordinance requiring the removal of preexisting billboards within
three (3) years of the enactment of the ordinance was
constitutionally permissible and did not give rise to a claim
for compensation. In the absence of such a grace period, the
ordinance would have constituted an unconstitutional taking and
compensation would have been required. The couft stressed that
so long as the amortization period is reasonable, the ordinance
was constitutional. The reasonableness of the amortization
period depends upon the useful life of the property.

This theory of amortization has been limited in its
application in the State of Minnesota to fixed assets rather
than intangible property interests. Clearly, the concepts of
"depreciation" or "amortization" are much easier to apply to
fixed assets with a relatively standard useful life. It is
difficult, if not impossible, to apply this concept to an
interest in contracts or municipal licenses. Certain businesses
may continue to operate successfully indefinitely whereas other
businesses might fail in a very short period of time.
Predicting the "useful life" of a solid waste hauler’s contract
is virtually impossible.

A statutory provision setting a specific time period over

which compensation is to be paid is contrary to two accepted
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concepts governing the determination of daméges. Fi;st, damages
are not to be overly speculative and must be reasonably certain
to occur. Carpenter v. Nelson, 101 N.W.2d 918 (Minn. 1960).
Second, a set statutory formula would disregard the normal duty
of any injured party to mitigate or reduce his or her damages.
Normally, an injured party cannot recover damages that might

have been prevented by such efforts. State v. Pahl, 95 N.W.2d

85 (Minn. 1959).
VIII. PROCEDURAL SAFEGUARDS FOR SOLID WASTE HAULERS SUBJECT TO
ORGANIZED COLLECTION

A. Licensed Solid Waste Haulers are Entitled to Procedural
Due Process and the Constitutional Guarantee of Equal
Protection.

Even in the absence of a judicial or legislative means to
compensate solid waste haulers, the haulers are protected by the
Fourteenth Amendment of the United States Constitution. The
Fourteenth Amendment establishes that no state shall "deprive
any person of life, liberty, or property, without due process of
law; nor deny to any person within its jurisdiction the equal
protection of the laws." Solid waste haulers are entitled to
these protections during the process of organized collection.
The protections of procedural due process have been extended to
a wide range of individuals, including employees, students,
prisoners and licensed automobile drivers. Rendleman, "The New
Due Process: Rights and Remedies," 63 Ky.L.J. 531 (1975).

In order to be entitled to procedural due process, an
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individual or business must have a protected property interest.
In the context of solid waste collection, the issue then becomes
whether or not the holder of a garbage license has a protected
property interest entitling the hauler to procedural due
process. The United States Supreme Court has stated that in
order to have a protected property interest, an individual must
have more than a "unilateral expectation" or "an abstract need
or desire." There must be a legitimate claim of entitlement.
Board of Regions v. Roth, 408 U.S. 564, 92 S.Ct. 2701, 33
L.Ed.2d 548 (1972).

Most licenses held by haulers are for a limited period of
time and are renewable at the discretion of the city council or
the city manager. At the end of a license period, a licensee
has no vested right to a license and is in the same position as
an applicant for a new license. Mirtanarack Inn, Inc. v. City
of Long Lake, 310, N.W.2d 474 (Minn. 1981). A holder of a
license, or a new applicant, however, is entitled to proper
notice and a fair hearing prior to the denial of a license.
Jones v. State Board of Health, 221 N.W.2d 132 (Minn. 1974).
The procedures that have been required in licensing matters
include a notice of hearing, the right to cross-examine
witnesses and to produce witnesses on one’s behalf and "a fuil
consideration and a fair determination according to the evidence
of a controversy." Sabes v. City of Minneapolis, 120 N.W.2d 871
(Minn. 1963).

The contracts held by the haulers, as opposed to their
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license to operaté, have the most significanf economic value.

In refusing to renew a license, or in the revocation of an
existing license, the City essentially precludes the hauler from
performing under certain established contracts. It is in large
part due to the economic significance of the licensing process
that procedural due process has been historically safeguarded in
those proceedings. It can be argued that the organized
collection process is similar in its consequences to the
licensing process and that as a result, similar procedural
protections should apply.

To some extent, the organized collection statute already
provides for procedural due process. Subdivision 4 of Minnesota
Statutes §115A.94 requires notice to all interested parties and
a public hearing. It should be noted, however, that the
requirement of a public hearing is only as to the decision to
undertake organized collection. There is no provision allowing
solid waste haulers to present evidence at a public hearing to.
determine the nature of the organized collection system. It
could be argued that the protections afforded solid waste
haulers subject to organized collection should mirror the
protections presently afforded té those subject to renewal or
revocation of a license to operate.

If a municipality excludes a solid waste hauler. from the
organized collection system, such a hauler could potentially
have a claim under the equal protection clause of the Fourteenth

Amendment. Certainly, there may be valid reasons for excluding
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certain solid waste haulers from a municipaiity. If‘it is
shown, however, that a solid waste hauler is denied access to a
municipality based upon a factor unrelated to the public purpose
underlying organized collection, a constitutional violation may
have occurred. "The classification must be reasonable, not
arbitrary, and must rest upon some ground of difference having a
fair and substantial relation to the object to the legislation,
so that all persons similarly circumstanced shall be treated

alike." F.S. Royster Guano Co. v. Virgina, 253 U.S. 412 at 415

(1920). For example, a residency requirement for a solid waste
hauler or other business would be unconstitutional under most
circumstances. Wright v. May, 149 N.W. 9 (Minn. 1914).

B. Additional Procedure Requirements for the Organized
Collection Process.

Presuming that solid waste haulers are entitled to
procedural due process and equal protection, the question
remains as to how these rights can best be implemented and
safeguarded. Often, legislatures set forth with particularity
the standards and criteria governing municipal action, as well
as the procedures to be followed in arriving at a decision. As
discussed previously, there are no specific criteria to be
considered in the approval of an organized collection plan nor
are any special protections afforded the haulers in the
organized collection process.

The following is a brief list of procedural requirements

that have been included in other statutes governing municipal
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action. Such protections may or may not be'appropri;te to the
organized collection process.

1. Some statutes create presumptions in favor of
certain individuals specially affected by government a;tion.
For example, under the designation statute, the designation plan
must consider "less restrictive methods" and also must consider
"the effects of the alternatives on the costs to generators."
There is no similar provision requiring an analysis of the
effect on haulers under an organized collection scheme. 1In
other words, the statute does not express any preference for
minimizing the effect of organized collection on the industry.

2. Several statutes include advance notification
provisions. As previously discussed, these provisions have been
incorporated in other states in considering the issue of
annexation. Similar notice provisions are common in Minnesota
law. The designation statute provides for a sixty day delay
between approval of the designation facility and enforcement of
the designation ordinance. See Minnesota Statutes §115A.86,
Subd. 3.

3. Numerous statutes require that a municipality
makes specific findings of fact prior to taking a specific
action. Cities are accustomed to making specific findings in
licensing and zoning matters. For example, in considering a
conditional use permit to allow the use of property in a manner
normally prohibited, cities must find that standards and

criterjia set forth in their ordinances have been satisfied.



Standards and criteria are often found in mﬁnicipal ordinances
rather than in state statutes. As to organized collection,
standards and criteria could include minimizing displacement,
ensuring the input of all parties, maximizing efficiency,
guaranteeing a fair selection process, and the promotion of
recycling.
IX. CONCLUSION

Based upon current federal and state law, a judicially
enforceable right to compensation for solid waste'haulers
affected by organized collection is not likely. Legislative
enactment of a compensation mechanism would place Minnesota with
a very small minority of states creating such a right. This
does not preclude the development of additional procedural
safeguards to protect the interests of the solid waste
industry. 1In addressing this issue, the Legislature needs to
fully consider the interest of the solid waste industry and the

public interests underlying organized collection.
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PART TWO. POLICY ANALYSIS

I.

INTRODUCTION

Although Part 1 concludes that haulers do not have a constitutional
right to compensation, Part 2 examines the policy issue of whether
the Legislature should nevertheless provide a statutory right to
compensation for haulers displaced by organized collection. Part 3
will summarize the final recommendations and justifications as to
whether displaced haulers should be compensated, and if sb, under
what circumstances and by what mechanisms. Alternatively, Part 3
will recommend other mechanisms to assist displaced haulers and

propose appropriate circumstances for the use of such mechanisms.

Section II of this report (Part 2) first analyzes the advantages and
disadvantages of adopting a collector compensation law. For the
purpose of analysis, Sections III-VI assume that the Legislature
decides that the benefits of providing for compensation outweigh the
costs and explore different aspects of a collector compensation law.
Section III discusses the circumstances under which compensation
should be required. This section examines a range of organized
collection options and discusses whether each option provides the
hauler a fair opportunity to participate in the organized collection

system and whether the option causes the hauler to be displaced.



Section IV discusses possible criteria for eligibility for compensa-
tion, including the extent of existing business in the area and
length of service in the area, and analyzes the aavantages and

disadvantages of each approach.

Section V proposes four _alternative methods for detefmining the
amount of the compensation to be provided to displaced haulers. This
section examines the advantages and disadvantages of a statutory
formula, judicial determination, arbitration and a statutory formula

with specific criteria.

Section VI looks at three potential sources of revenue to collect the
funds necessary to pay the compensation. This section discusses
collection surcharges, property taxes and the winning hauler(s) as
potential revenue sources and analyzes each in terms of administra-
tion ease, equity and revenue potential. It should be noted that the

amount of money required could be very substantial and, in the end,

the consumer always pays.

The final portion of this report (Section VII) examines alternatives
to compensation. If the Legislature determines that the costs of
providing compensation to displaced haulers outweigh the benefits, it
may want to consider alternate forms of assistance to haulers facing
displacement.  This section considers the advantages and disad-
vantages of strengthening the existing organized collection planning
process to ensure consideration of all options, requiring contract
negotiations with existing haulers and providing a reasonable

amortization or notice period.
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II.

Many of the policy considerations surrounding these issues were
raised iq discussions with hauler and 1oc51 government representa-
tives. A summary of a roundtable discussion of the iSsues held on
October 16, 1989, is provided in Appendix H. The participants in the
discussion included representatives from the Minnesota wa;te Associa-
tion, the National Solid Waste Management Association, as well as
large and small private haulers. Government representatives also
participated; included were city and county officials, as well as
representatives from the League of Minnesota Cities, the Association
of Metropolitan Municipalities, and Legislative staff. A participant
list is included in Appendix H. To obtain views from a broader base
of government and hauler representatives, a telephone survey was
conducted following the meeting. The results of the survey are
included in Appendix I. The roundtable meeting, the survey and
discussions with other interested parties form the basis of this

analysis.
ADVANTAGES AND DISADVANTAGES

Organized collection clearly results in significant changes in the
manner in which collection services are provided in a community.
Certain methods of organizing collection, like negotiated contracts,
need not result in the loss of business for existing haulers. Other
methods, like municipal service and bidded contracts, will cause

"displacement” or the loss of business for some haulers. Prior to a



city* organizing collection, those haulers losing business had the

expectation that they would continue in business in that location
until they decide to quit or sell out. The cities, on the other
hand, haQe the expectation that they can freely exerci§é their police
powers and organize collection in a manner provided for by law. This
section will examine the public policy considerations for and against

providing compensation for displaced haulers.

A. Advantages

1. Fairness

Even absent a constitutional right to compensation, there is an
argument that it would be fair nonetheless to provide by
statute for the compensation of haulers displaced by organized
collection. The equity of providing for compensation depends
in part on whether the hauler experiences a significant loss
when he or she is displaced in a specific location as a result

of organized collection. The asset lost by displaced haulers

Note: Although Part 2 uses the term "cities" throughout the discussion,
it is important to note that counties and towns are also authorized by
Minn. Stat. Section 115A.94 to organize collection. Part 2 uses
"cities" because cities are the most 1likely unit of government to
organize collection. The analysis would apply to counties and towns as

well.



is the written or oral contracts to provide service to resi-
dents in a specific area. Hau]ers' assert that this asset
represents the primary asset of their business. Haulers’

capital assets depreciate quickly and do not have strong re-
sale value. In the private acquisition of a hauling business,
according to a hauler representative, the purchase price

reflects primarily the customer base of the business.

The hardship of the displacement is compounded by the fact that
the personal nature of the business makes it very difficult to
move to a new area énd compete with existing haulers. Both
city and hauler representatives agree that residential generat-
ors have strong loyalties to their existing haulers. Thus, the
hauling business is far less mobile than it may appear. As a
consequence of the value of customer contracts to haulers and
the relative lack of mobility of the hauling business, dis-
placement from a specific location may in fact result in a

significant loss to haulers.

To examine the equity of providing compensation to haulers
displaced by organized collection, an analogy may prove useful.
Assume that a small law firm operates in the City of Red Wing.
The Taw firm consists of a father who has practiced law for 40
years in Red Wing and a son who has practiced in Red Wing for
15 years. The lawyers have a general practice and have
provided a variety of legal services to the citizens of Red

Wing. As a result of quality service, the firm has established



a steady practice built on trust, and good will and a strong

reputation.

Aséuming the City has a valid public purpose in'regu1ating the
provision of iega] services, the City decides that it will
provide legal services to Red Wing residents. It allows all
the attorneys in town to submit a bid, and the 1bwest bidder
will provide all the legal services to the City. The father
and son firm lose the bid and are not allowed to practice law
in Red Wing any more. Starting a new practice in Minneapolis
or Hastings would prove difficult and would, at minimum, take

some time to re-establish their reputation and relationships.

In essence, the fairness concern is that, in organizing collec-
tion, a city or county decides to provide a service that has in
Minnesota been traditionally provided by private enterprise.
To change that now seems unfair, even though it 1s within a
city’s regulatory power. Compensation would help to alleviate

that unfairness.

. Protection of Small Haulers

A second reason to compensate displaced haulers is to protect
small haulers. If a city changes from an open system to an
organized collection system resulting in displacement, small
haulers are the most likely to be hurt by the change and the

least able to mitigate their damages.



Specifically, organizing collection pursuant to a bidded
contract seems to favor larger haulers. A small hauler that
services only part of a city may be unable ta.bid, because he
or ‘she does not have the resources (trucks énd labor) to
perform the reduired service. The larger haulers have greater
resources and a broader economic base and may be able to submit
a Tow bid and absorb a loss, in order to get their ;feet in the
door." A smaller hauler unable to bid or losing a bid may not
have the resources to wait out the term of the bidded contract

for the opportunity to bid again. Lack of mobility makes it

difficult to cover the losses elsewhere.

Compensation for haulers displaced by a bid system would
protect small haulers in two ways. First, because bidding
generally results in displacement, a requirement of compensa-
tion for displaced haulers may discourage bidding. Second,
since small haulers are more likely to be displaced in a bid
system, compensation might provide them the necessary resources

to overcome their lack of mobility or to wait out the contract

period.

. Promotion of Organized Collection Options that Do Not Result in

Displacement

Hauler representatives contend that the haulers’ primary
concern is to stay in businéss. Haulers indicate that they are
not opposed to organized collection, so long as they can
participate in the collection system. Thus, from the haulers’

perspective, a third advantage of a collector compensation law

2 -7



is that it is likely to encourage cities to select organized
collection mechanisms that do not necessarily result in

displacement.

Moreover, even {f a city chooses to negotiate a contract with a
consortium of existing haulers, a collector compensation law
would give the haulers more leverage in contract négotiation;.
The haulers’ fear stems from experience with waste designation.
The Waste Management Act provides that before a county can
~adopt a designation law, it must first negotiate for 90 days
with haulers to attempt to get contracts for the delivery of
waste. Following the contract negotiations, a county may
adopt an ordinance requiring delivery to the designated
facility. Minnesota Statute Sections 115A.80 through 115A.89.
The consequence of this process is that the county has more
leverage in the negotiations, because it can simply adopt an

ordinance if the haulers don’t agree to its terms.

Similarly, a city organizing collection has the option. of
rejecting a negotiated contract and choosing an alternate
method like a bidded contract. A collector compensation law
would make that a more difficult choice for the city and would

thus increase the leverage of haulers at the bargaining table.



B. Disadvantages

1. Infringement on Local Decision-Making

One of the primary disadvantages of a collector compensation
law is that it infringes on a local governmental unit’s
exercise of its police powers. As noted above, one of the
underlying purposes of a collector compensation law is to steer
cities away from the organized collection options that cause
displacement toward options that allow existing haulers to
continue collecting waste. In light of the potential cost to
the city of compensating haulers, as discussed in Section V
herein, it is likely that cities would avoid options that would

give rise to compensation requirements.

Cities organize collection because of environmental and public
safety concerns. A fundamental purpose of local government is
to regulate and to promote these types of concerns. The right
to organize collection through municipal service or bidded
contract is clearly within a city’s regulatory authority. The
Legislature gave the cities protection from municipal anti-
trust concerns by specifically providing the organized collec-
tion authority. Because a collector compensation law would
likely limit the city’s choices, it would restrict a city’s

ability to exercise its traditional powers.

City representatives further argue that each city currently has
the right to determine the appropriate way to organize collec-

tion to best serve the needs of the community. Each community
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is unique. Each community has different public purposes it is
trying to achieve by organizing collection. Each community
should be able to choose among the full panoply of organized
co]iection options that are provided for in Minhesota Statute

Section 115A.94.
. Floodgates: Establishing a Precedent

A significant disadvantage of adopting a collector compensation
law is that such a precedent would very likely give rise to
requests by other industries affected by government regulation.
The case law appears clear that haulers have no constitutional
right to compensation when a city organizes collection. To
require compensation by statute changes long-standing rules and
may create a perception that the Legislature is willing to
consider establishing statutory rights to compensation in

similar circumstances.

Discussions with city representatives and the survey results
clearly indicate that the cities feel that a collector compen-
sation law would be dangerous precedent, because a city often
makes similar decisions that affect the rules of the market
place. Although the impact of organized collection on the
hauling industry may be extensive, other city decisions about
the manner in which services are provided have similar impacts

on other industries.

Diseased tree removal in the City of Minnetonka provides a good

example. In 1973, the City decided to provide tree removal
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services to deal with the Dutch Elm disease crisis. Minnetonka
divided the City into four districts and took bids from tree
rgmova] companies. One company was'se1ected to provide tree
removal service in each of the four districts, and the City no
longer allows open competition in Minnetonka. Compensation was

not provided to displaced tree removal services.

If the Legislature passes a collector compensation law, it may
prove difficult for Minnetonka, other cities and the Legisla-
ture to distinguish organized collection from other similar

regulations.

. Chilling Effect: Impeding Progress Toward Waste Management

Goals

A third disadvantage of a collector any compensation law is
that it may deter cities and counties from organization of
waste collection. The Legislature deemed organized collection
to be an appropriate tool to reach solid waste management
goals. The Metropolitan Council’s Solid Waste Management
Policy Plan and some county solid waste management policy plans
promote the use of organized collection. Yet, according to
city representatives, many cities are hesitant to organize
collection, because of fear of lawsuits and the investment in

time and money.

If a city faces the possibility of paying compensation to
displaced haulers, it may be even less 1likely to pursue

organized collection, because the cost to a city of compensat-
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IIT.

ing haulers could be astronomical. One city survey respondent
noted that the expense would be unbearable for his or her city,
since the potential total compensation could total 5.4 million
do]iars. Since the potential economic impact.would be even
greater for a county, it seems reasonable that a collector
compensation law would also inhibit county organized collec-
tion. Thus, one negative effect of a collector compensation
law may be to impede the state’s progress in meeting recycling

and other waste management goals.
CIRCUMSTANCES UNDER WHICH COMPENSATION SHOULD BE GRANTED

For the purpose of discussing when to provide compensation for dis-
placed haulers, this report will assume that the Legislature decides
that compensation should be required for one or more of the reasons
discussed in Section II of this report. Thus, a determination that
the benefits of providing compensation outweigh the costs assumes a
determination that a hauler’s interest in staying in business should
be protected; and that a hauler displaced by organized collection ex-
periences a significant loss, and he or she should be compensated

even absent a constitutional right to compensation.

Section 115A.94 of the Waste Management Act defines organized collec-
tion as a "system for collecting waste”, in which a city or county
specifies a hauler or a member of an organization of haulers, and
authorizes that hauler to pick up some or all waste from a defined
area of the city or county. Thus the act of organizing collection
requires that the city or county define or specify the hauler, the

geographic area and the types of waste to be collected. Under
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Minnesota Statute Section 115A.94, Subd. 3, organized collection may
involve a wide range of government action, including municipal
service, ordinance, franchise, Tlicense and negotiated or bidded

contract.

Certain licensing and ordinance requirements like specifying the
days or time of pick-up in a specific area, increasing insurance
requirements, or requiring the pick-up of recyclables do not fall
within the definition of organized collection. While such require-
ments might specify areas or waste types, this type of regulation
does not specify a hauler or member of a consortium. It is in effect
an open collection system that is more stringently regulated. Thus

this type of regulation is beyond the scope of this study.

This section'will examine a representative range of organized collec-
tion options and discuss whether the government action falls within
the definition of organized collection, whether it allows the
existing haulers a fair opportunity to participate in the organized

collection system and whether a hauler experiences a loss as a result

of the government action.

A. Municipal Service

0f all the methods of organizing collection, municipal service
most clearly falls within the definition of organized collection
and results in displacement. Municipal service means that a city
decides to purchase the necessary trucks and equipment, hire the
necessary personnel and provide garbage collection service "in-

house". The city is the specified collector and the city is the
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specified area. The result is that all private haulers operating
in the city would be unable to continue collecting waste inside
the city limits. Haulers would have no opportunity to compete for
the business. Further, there would be no expectatidn that private
haulers would be §b1e to resume operations at any defined time in
the future. Complete displacement results from government action;
haulers would have no control over whether and to what'extent they

would be displaced.

. Bidded Contract

A city may organize collection by taking bids from haulers,
selecting one bid based on defined criteria and entering into a
contract with the winning bidder. The bidded contract would
. specify the collector or member of an organization of collectors,
the area to be served and the types of waste. Thus a bidded
contract clearly falls within the definition of organized collec-

tion.

A bidded contract does provide the opportunity for existing
haulers to compete. As discussed in Section II.B.2, however, a
bid process is not a level playing field. Smaller haulers are at
a competitive disadvantage. Smaller haulers that are incapable of
providing the service and choose not to bid may in fact have
suffered displacement but apparently made the decision themselves.
A city could avoid this ambiguity by dividing the city into bid
zones where the smallest zone matched the smallest hauler’s
capability. Displacement would occur as with the master bid

situation. A specific hauler wins the bid; eVeryone else loses.
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The issue of the hauler having control over whether government
action causes displacement is slight]y'less clear under bidded
contr;cts than under municipal service. The haulér has control
over whether he or she submits a good faith bid and whether he or
she decides to bid at all. Once a hauler submits a bid, however,
the government unit decides who wins and who loses; and subse-

quently, displacement occurs.

. Negotiated Contract

A third approach to organizing collection is to negotiate a
contract with a consortium of haulers currently operating in the
city. As with a bidded contract, the negotiated contract would
specify the area, require that a member of the consortium provide

the collection services and identify the waste.

Under this method, haulers are clearly given the opportunity to
participate in the collection system. Issues of defining dis-
placement should not arise if all existing haulers Jjoin the
consortium, if the contract negotiations are conducted in good
faith on both sides and if agreement is reached. A hauler
voluntarily choosing not to Jjoin prior to negotiations cannot

reasonably be said to have been displaced by government action.

The issue is whether failing to sign a negotiated agreement con-
stitutes displacement. Haulers have full control over that deci-
sion. The fear of the haulers is that a city can negotiate a

contract with the haulers but provide for a take-it-or-leave-it
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price. For example, assume a hauler currently collects from 15%
of the city at $10.00/household/month. The hauler, as a part of a
conSOﬁtiUm, would continue to collect 15%, but the city says that
the price is now.$6.25. When the bargaining powér between the
parties is disparate, a hauler’s refusal to sign may or may not

reflect the fairness of the agreement.
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Summar

If the Legislature determines that compensation should be paid to
displaced haulers, it must carefully consider the range of organized
collection options and narrowly define the circumstances under which
compensation is required. Circumstances under which compensation
should be required should include government actions which specify a
hauler to collect in an area and which results in other haulers
losing their ability to do business in an area. Compensation should
be required if a hauler has no opportunity t;) participate in the
organized collection system. A more difficult issue is whether
compensation should be required if a hauler is given an opportunity
to compete for a bidded contract based on his or her ability and
loses the bid. If, on the other hand, a hauler has a fair oppor-
tunity to continue in business pursuant to a negotiated contract but
decides not to continue in business, displacement as a result of
government aétion does not occur and compensation should not be

required.
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IV. ELIGIBILITY REQUIREMENTS

In order to properly frame the eligibility requirements, a determination must
be made regarding those factors in support of compensation which are most
compelling. Criteria for eligibility will reflect such concerns as the
reasonable expectations of the haulers, the degree of harm, resulting debt
or bankruptcy, or even the fairness of the process itself. The criteria
should be drafted to the greatest extent possible, to reduce the possible
disadvantages of compensation while 1imiting compensation to those instances
where fundamental fairness requires compensation. The discussion which
follows considers several possible criteria for determining eligibility for
compensation for haulers displaced by organized collection, and examines

the advantages and disadvantages of each approach.

A. Extent of Existing Business in the Area/Percentage of Haulers Business

1. Examples

A limitation on compensation based upon the amount of business in a
given area attempts to emphasize the degree of harm as an important
factor in determining compensation. It amounts to a specific
determination that the loss of business must exceed a certain

threshold in order to be compensable.

As discussed in Part 1, several states have enacted eligibility
requirements for compensation in the event of annexation and based
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the compensation in part on the amount of service provided to a
partfcu]ar area. North Carolina, for example, a]Tows compensation
only for those hﬁulers with fifty or more residential customers or
five hundred dollars or more in monthly revenue from nonresidential
accounts. Missouri provides protection in the event'of annexation

for those haulers serving fifty or more residential accounts or

fifteen or more commercial accounts.

Another measure of the degree of harm suffered by a hauler is the
percentage of total business lost as a result of organized collection.
As an example, compensation could be provided in statute for solid
waste haulers where the business lost constitutes ten percent or more
of the company’s total business. Compensation could also be 1imited
in statute to those haulers providing more than a certain percentage

of collection services in a given municipality.
Advantages and Disadvantages

Basing eligibility on the amount of accounts in a given area or on
the percentage of business has the advantage of being directly related
to the degree of harm to the business. It is interesting to note that
this criteria was the most favored by surveyed haulers. Where a
minimum threshold is established, such a method would pake the
implementation of compensation more manageable. To some extent,
eligibility requirements based on the amount or percentage of business

assume that at some point damages suffered by some haulers would be
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*de minimus". Such an approach would provide some limitation on the

number of haulers that a municipality would be requiréd to compensate.

Despite these advantages, however, these eligibility reduirements are
subject to several objections. First, to the ex£ent virtually all
haulers qualify for compensation under such a standard, it is of
little value. Second, eligibility requirements based on amount of
business may overlook important differences between haulers and
municipalities. A very small hauler, for example, suffers to a much
greater extent from the loss of fifty customers than an extremely
large hauler. Crafting an eligibility requirement which accurately

reflects these differences would be very difficult.

Third, the eligibility requirements based on amount or percentage of
business do not adequately address the reasonable expectations of the
haulers. For example, if the hauler is a newcomer providing service
primarily to volatile commercial accounts, that hauler may have little
or no guarantee of maintaining those accounts with or without
governmental action. To the contrary, a hauler present in the area
for a large number of years losing a smaller number of stable accounts
may arguably suffer a greater or more definite loss. This criteria
addresses the extent of loss but does not address the underlying

reasons why that loss should be compensable.
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service, as under the Washington statute, is the most inclusive
and avoids the exclusion of haulers with legiticate interest.
However, a minimal requirement for length of service prevents the
possibility of speculative windfalls by haulers anticipating the
commencement of organized collection. The North Carolina statute,
as well a§ the statute proposed during the 1989 Minnesota

Legislative Session, would prevent this form of speculation.

A longer requirement, such as in California, has the advantage
of more accurately reflecting the nature of the industry. Haulers
which have only recently commenced operation are subject to
failure in an extremely competitive and volatile industry. Since
some of these businesses might fail, municipalities may be

required to compensate businesses for lost revenue which would

never have been earned.

The difficulty with the three year California limitation, or any
other time requirement, is that the length of time required to
firmly establish a hauling enterprise is uniquely related to the

abilities, resources and special circumstances of each individual

operator.
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V.

ALTERNATIVE METHODS FOR PROVIDING JUST AND REASONABLE COMPENSATION

The method of compensation is crucial to the fairness and practicality of a

compensation system. As discussed in Part 1, the Legislature has a choice

between broviding a statutory formula or leaving the issue of compensation

to be decided on a case by case basis in the courts. This section will

discuss the advantages and disadvantages of each of these approaches.

A. Statutory Formula for Compensation

1.

Examples

As discussed in Part 1, North Carolina is the only state that has
specifically defined the amount of compensation to be paid to a
solid waste hauler displaced by annexation. Under the North
Carolina law, a hauler is entitled to compensation equalling
twelve months of average monthly revenue. The bill introduced
by the 1989 Minnesota Legislative Session would have required
compensation in an amount equalling "eighteen times the eligible
collector’s average gross monthly income during the three month
period immediately prior to commencement of the new collection

system."

2 - 24



B. Lenqtﬁ of Service

1.

Existing Statutes

There is wide variation among existing statutes as to the amount
of time a hauler must be in operation to be eligible for

compensation in the area of annexation. On one extreme, the State

- of Washington has no requirement that the holder of the franchise

be established for any given period prior to the annexation to

be eligible for the right to continue operation.

The North Carolina statute requires that a solid waste hauler be
in operation no less than ninety days prior to a resolution of
intent to provide services to an annexed area. A similar
requirement was included in a bill proposed by the haulers and
introduced during the 1989 Minnesota Legislative Session. Under
that proposal, a collector would not have been e1igib1é for
compensation unless it was ‘"operating within the local
governmental unit for at least three months before the date of

change of method."

In California, a solid waste enterprise which has provided

services for more than three previous years may continue to

provide services for up to five years after receiving notification

that the city intends to provide exclusive solid waste handling
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services.
Advantages andlDisadvantages

A solid waste hauler who has been operating in a municipality
for a substantial period of time has arguably developed a
reasonable anticipation of continued operation in the area. This
factor reflects two characteristics of the industry mentioned by
several industry representatives: 1) As in many other
businesses, the start-up period is "very volatile" and some
operators do not survive; and, 2) Once an operator is firmly
established, there is a significant degree of loyalty to the
existing hauler. As a result, the length of service in a
municipality is directly relevant to whether or not the hauler
can reasonably anticipate continued service of existing accounts
in the absence of organized collection. Whereas a new hauler may
or may not survive, a hauler who has served residential accounts
for a long period of time has a very stable and reliable source
of revenue. City representatives surveyed indicated that length
of service was as relevant a criteria as extent of business, while
haulers did not seem to favor length of service as a criteria for

eligibility.

The three statutes summarized above draw different conclusions
as to when an operator has an established interest in maintaining

routes of service. The exclusion of any requirement for previous
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Advantages and Disadvantages

A statutory formula for compensation would allow municipalities
to accurately predict the costs of converting to an organized
collection system. Similarly, haulers could make investment
decisions with the knowledge that they would be entitled to a
fairly certain amount of compensation if displaced by organized
collection. Arguably, this knowledge would provide haulers with
some security in venturing into new markets and making new capital
improvements. Financial institutions providing financing would
be assured by a hauler’s right to collect compensation if

displaced.

The costs to municipalities of a statutory formula similar to that
in North Carolina would be substantial, if used in Minnesota when
displacement occurs as a result of organized collection. It would
be substantial because compensation would be required not sble]y

for haulers in a smaller annexed area, but all haulers displaced

in an entire city.

To illustrate the potential costs of the formula, consider the
following example. Assume a hypothetical hauler charges
residential accounts $15.00/month and further that he had twelve
thousand residential accounts in a particular municipality. This

hauler would have gross monthly revenue totaling $180,000.00.
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Based upon "economic loss" as defined in the North Carolina
statute, this hauler would be entitled to compensation in the

amount of 2.16 million dollars.

A statutory formula based upon average gross revenues would fail
to consider other factors relevant to the value of an existing
business. For example, a formula would not distinguish between
a business with significant debt and a very profitable business
with 1ittle debt. Arguably, a business with a smaller debt
structure in relation to gross monthly revenue is actually more

valuable, and arguably entitled to more compensation.

There are other significant differences that a formula would fail
to consider. Some solid waste accounts may be more subject to
competition then others. Some businesses may be more established
and stable. Some haulers might have very new equipment, whereas
the equipment of other haulers might need replacement. Finally,
some haulers may be more capable of reducing or eliminating any

damages by obtaining accounts in other municipalities.

Another significant disadvantage of a formula is that it is likely
to either over or under compensate in every situation. According
to one hauler, the average purchase price of a hauling business
varies between ten and fifteen times the average monthly gross
revenue. Based upon a factor of ten, compensation for the hauler

discussed previously would have been reduced to 1.8 million.
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Given a factor of fifteen, compensation would be 2.7 million.
If compensation under the statute was 2.16 miﬂibn, compensation

might be either excessive or inadequate by as much as $500,000.00.

Finally, a statutory formula for compensation wod]d ignore the
possibility that a hauler might replace routes and reduce or
eliminate hfs or her damages. Even if organized collection
results in a significant impact on the hauler, it is not the same
as a purchase of the entire business. All of the hauler’s
physical assets remain with the hauler even if all of his or her
routes are taken. If the hauler is able to replace lost business,
he or she will be unjustly enriched under a statutory formula
which does not consider the ability to transfer assets or
accounts. Similarly, a statutory formula which assumes some
degree of transferability may be unfair to those haulers who have

no ability to replace lost accounts.

B. Judicial Determination of Compensation

1. MWashington Example

The Legislature could provide for a right to compensation without
providing any guidance as to the method to determine compensation.
This was the method adopted by the State of Washington. The
Washington statute, discussed in Part 1: Legal Background Study,

gives municipalities the option of either purchasing a solid waste
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business or condemning the business through eminent domain. In
the event of condemnation, of course, compensation will be the

fair market value as determined by the courts.
Advantages and Disadvantages

The most significant weaknesses of a system for compensation
determined through the courts are delay and expense. In the
absence of a settlement, an eminent domain case may take several
years to reach conclusion. In the meantime, the hauler may have
filed for bankruptcy, and may have lost any hope to restore his
business. A hauler displaced by organized collection will be
confronted with an immediate economic impact, and delay might
negate the purpose of compensation. Requiring that compensation
be determined by the courts would also result in a substantially
increased burden on the judicial system. In addition to the
costs'of compensation, the increased burden on the judicial system
and increased costs for public attorneys will be borne by the
taxpayers. Litigation expenses would reduce the amount of

compensation ultimately received by the haulers.

Finally, Jjudicial determination of damages may result in great
uncertainty for both the municipality and the hauler. Since, as
a general rule, there is substantial variance in jury verdicts,
the city will be unable to gauge the actual costs of organized

collection until the eminent domain matter is complete.
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Similarly, the haulers will be unable to rely upon a specific

Tevel of compensation in making their business decisions.

Since a Jjudicial determination of damages would allow the
introduction of all evidence relevant to "fair market value",
however, such a system is most likely to provide an accurate
measure of damages to a hauler. Such factors as existing debt
structure, loyalty of customers, a value of assets, and other
intangibles which cannot be easily reduced to a formula, could
be considered by a court or jury. In other words, different

haulers would in fact be treated differently under a judicial

method of determining compensation.

Arbitration

Explanation of Method

One alternative would be to provide for a system of arbitration,
managed by the court system. Such a system might allow haulers
and municipalities to waive their right to a Jjury trial and
present the issue of compensation to an impartial panel.
Presently, under the eminent domain statute, fair market value
is determined by three court appointed commissioners, who are
experts in real estate. (See Minnesota Statute Sec. 117.075).
The landowner may appeal the decision of the court appointed

commissioners to the district court for a trial by court or jury.
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An arbitration system could be modeled after the court appointed
commissioner system presently in effect in eminent domain matters.
Presumably, the three court appointed commissioners would be

experts in business, or the solid waste industry.

Advantages and Disadvantages

Due to the unique concerns requiring prompt resolution of these
matters, the arbitration could be made mandatory by the statute.
Arbitration is wusually a faster and less expensive method
resolving disputes than the courts. Mandatory arbitration,
however, could be challenged on constitutional grounds as a denial

of the right to trial by jury.

D. Statutory Formula With Specific Criteria

1.

Explanation of Method

In order to address the weaknesses of the two possible
compensation methods discussed above, the Legislature could enact
a statutory formuia with a larger number of variables. Such
a formula would attempt to include criteria such as existing debt,
loyalty of customers, length of service, age and value of
equipment, and other tangible or intangible factors relevant to

"fair market value". In theory, this method would result in a
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determination of value which is less arbitrary and more closely

tailored to each individual hauler.

Prior to the implementation of such a formula, significant
research would be required. Sales of previous solid waste
businesses would have to be evaluated to determine those factors
most closely related to fair market value. In addition, an effort
would have to be made to determine the actual impact of organized
collection on existing businesses, and those factors most closely
related to the ability of the business to mitigate or reduce its

damages.

Advantages and Disadvantages

If, in fact, a truly accurate formula can be devised, this
proposal would likely be superior to either of the first two
proposals discussed. Since compensation would be determined by
statute, there would be no delay or uncertainty. The delays and
expenses resulting from a fact finding process as to each case
would be avoided. Such a system would address important
differences between solid waste haulers and would likely result

in a more accurate determination as to the amount of compensation.

Unfortunately, such a system might be inherently unworkable. In
order to be truly accurate, so many factors would have to be

considered, that the method would be difficult to understand and
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complex. Inevitably, haulers and municipalities would contend
that there are additional factors or that the factors set forth
in the statute must be weighed differently in each and every
case. Finally, this method could not be implemented until an

extensive study is completed.



VI. WHO PAYS, SOURCES OF REVENUE

If the Legislature decides to provide for collector cdmpensation and
determines when and how to compensate, it must then decide who will
pay the costs of compensating haulers and how will thg revenue be
collected. The answer to the former, of course, is that generators
will pay the costs. The more difficult issue is identifying the ap-
propriate revenue collection mechanism to collect the very substan-
tial amount of money that would be required. This section assumes
that the unit of government organizing collection would be respon-
sible for collecting the revenue. This section will evaluate
potential revenue sources in light of the following criteria: ad-
ministrative ease, equity and revenue potential. Possible revenue
sources include collection surcharges or property taxes imposed by
the city or county, or revenue collected by the "winning hauler" or

haulers.

A. Collection Surcharges

A collection surcharge is an obvious and direct means to collect
the revenue necessary to pay the compensation to displaced
haulers. A city or county could require, as a term of a bidded
contract or as a condition of doing business in the area, that the
haulers that continue to operate collect a surcharge from genera-
tors in the area affected by organized collection. The amount of
the fee would equal the total amount of the compensation divided

by the total number of accounts and spread over a reasonable

period of time.
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To illustrate, assume a city has 30,000 residences that require
garbage collection. Prior to organized collection, one hauler
col]ecfs from 10,000 residences. Four other hauférs split the
remainder. The city organizes collection pursuant to a bidded
contract and awards the bid to the hauler with 10,000 accounts.
If the total amount of compensation for the four disp]#ced haulers
.collecting 20,000 residences is determined by multiplying 20,000
times the average gross monthly charge per household (est. $16.00/
household) times 12 months, the total compensation amount would
equal $3,840,000. The collection surcharge would equal
$10.67/month/household for twelve months.

From an administrative perspective, a collection surcharge would
be a fairly low cost option. The hauler would simply raise his or
her fees, collect the revenue and pay it over to the city or
county. One drawback, however, is that there is no ready mechan-
ism to collect from non-payers. If charges get too high, cus-
tomers may stop payment. The costs of instituting civil proceed-
ings are likely to be far more than the $128.00 total househé]d

cost.

Equity does not seem to be served by a flat collection surcharge.
The surcharge amount bears no relationship to the ability of
generators to pay nor to the benefit of organized collection. If
the organized collection extends to commercial generators as well,
a second equity issue is whether commercial generators pay the

same amount as residential generators. Since the benefit of
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organized collection is not related to the volume of waste

generated, it would be very difficult to differentiate charges.

The revenue potential of a collection surcharge is limited
primarily by the generators’ willingness to pay. Currently, waste
generators in Minnesota are paying for increased tipping fees at
. resource recovery facilities and other new systen costs, a 6%
sales tax, landfill surcharges and, in some cases, waste manage-
ment service charges. If the average monthly charge per household
is $16.00, a household in the hypothetical city described above
would face, for one year, an increase of 67%. Skyrocketing

charges also give rise to increased illegal dumping.
B. Property Taxes

A second potential revenue source is property taxes. A city or
county could budget the amount required to pay the compensation
likely to be awarded and collect it as part of its property tax
levy. This alternative would require advance planning, so that
the city or county could include the amount in the budget process

and collect it the following year or years.

The administrative costs of raising taxes is very low, since the

mechanism for collection and enforcement is in place.
The equity of using property taxes is again a difficult issue.

The benefit to a community of organized collection is not clearly

related to property value. Homeowners, of expensive homes on
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large lots do not appear to benefit more from organized collection

than the owner of a smaller home in a more crowded neighborhood.

A major drawback of using property taxes is the limited revenue
potential of taxeé. Property taxes are subject to levy limits.
Although availability of taxing potential within the levy limits
varies across political subdivisions, it is’ extremé]y unlikely
that a city of 30,000 residences would be capable of levying
nearly 4 million dollars in one year. If jurisdiction has the
capability to increase its levy, it is politically difficult to do
so in light of competing needs. If a jurisdiction is unable to
increase its levy, reducing existing services is also a formidable

task.

. Winning Hauler

Another potential revenue source is the private haulers providing
the collection services in a city or county with organized collec-
tion. In an open collection system, if a hauler buys out another
hauler’s routes, he or she spreads the purchase price of ‘the
business over the customer base. Because it is not good business
sense to immediately raise customers’ rates following the change
in ownership, the costs of the purchase are covered by savings due
to increased efficiency or a temporary reduction in profits. The
proposal here is that the "winning"™ hauler would pay the costs of
compensating the "losing" haulers the fair market value of their
business in a similar manner. The hauler would pay the required
amount to the city over a reasonable period of time and the city

would compensate the displaced haulers.
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The administrative costs of having the winning hauler pay are also
very low. The responsibility for payment 1ies with the hauler so
the c%ty would have a.clear remedy for failure to pay; the city
could simply provide in the haulers contract that failure to pay

will give rise to a right to terminate on the part of the city.

Requiring the "winning" hauler to pay appears equitable. One of
the primary beneficiaries of an organized collection system is the
hauler that continues to operate. He or she is given an exclusive
right to operate in an area, is allowed to continue his or her
business and presumably will profit by the expanded business.
Under a bid system, for example, the effect is to at least
temporarily transfer part of the assets of the displaced haulers
(the contracts with customers) to the winning bidder. It may be

fair to have the winner pay the price of that transaction.

It is difficult to evaluate the revenue potential of this alterna-
tive. The profitability and cash flow of haulers’ businesses vary
widely depending on the number of customers, geographics, ef-
ficiency, extra services offered and so on. If a business did not
have an attractive cash flow, the winning hauler would then have
to cover the costs of compensation through his or her profits.
Haulers are unlikely to bid on contracts or participate in

organized collection {if they are required to operate at a sig-

nificant loss.
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VII.

ALTERNATIVES TO COMPENSATION

If the Leéis]ature determines that the costs of adoptiné a collector
compensation law outﬁeigh the benefits, it may want to consider
alternatives to compensation to assist haulers facing displacement by
organized collection. As discussed throughout this feport, the
haulers’ primary interest is apparently that they be allowed to
continue their business in a specific location. Given that, the
issue is what mechanisms are available to adequately protect the
haulers’ interest short of a cash payment. This section will
evaluate a range of alternatives, including: strengthening the
existing organized collection process, requiring good faith negotia-
tions with existing haulers, and providing a reasonable notice

period.

A. Strengthening the Existing Organized Collection Process

Minnesota Statutes Section 115A.94 gives the local unit of govern-
ment relatively unrestricted authority to organize collection by a
variety of means. The city or town may organize collection after

complying with the following process:

The city must first mail and pubh'sh. notice of a public
hearing. Two weeks after the pubic notice, the city must
hold a public hearing. Following the public hearing, the
city must adopt a resolution of intent to organize collec-
tion. Ninety days following the adoption of the resolution,

a city may propose a specific means of organized collection.
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The organized collection statute further provides that the
local governmental unit "may invite and'emp1oy the assistance
of haulers in developing plans and proposals for organized

collection system" Minn. Statute Section 115A.94, Subd. 3.

Ways to strengthen the process to protect haulers include the

following:

1. The statute could require that the city invite and employ the
assistance of haulers in developing an organized collection

proposal;

2. The statute could include a requirement that in developing an
organized collection plan, the city must analyze all the or-
ganized collection options, including the effect on haulers
under the different organized collection systems and whether
the city could achieve its goals by the less restrictive or

intrusive mechanisms; and

3. Finally, the statute could require that the city make certain
findings of fact when it proposes a specific organized collec-
tion scheme. These findings could include the following types
of concerns: minimizing displacement, ensuring the input of
all parties, maximizing efficiency, guarantee fair selection
process and achieving specific city goals like recycling and

public safety.
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The advantages of tightening the planning process are that it
provides some assurance that the haulers have input into the
planning process and that all the options will be considered in
light ‘of the impact on haulers. At the same ffme, there is
minimal infringemént on the local governmental unit’s policy-
making. Because the planning process is similar to that already
in the designation process, it does not create é dangerous
precedent and open the floodgates for claims from similar in-

dustries.

The primary disadvantage is that the hauler has limited remedies
if a city fails to adequately consider contract negotiations or
regulatory controls. A hauler could sue for an injunction to
require consideration, but haulers fear that lawsuits can create
i1l will and distrust, possibly even decreasing the 1ikelihood

that a city would choose one of the less intrusive options.

A second disadvantage, from the perspective of the hauler, is that
strengthening the planning process only gives some comfort that
alternatives will be considered. It does not provide haulers the
opportunity to actually participate in the collection system.
Thus it does not fully meet the haulers’ interest in staying in

business.

B. Requiring Good Faith Contract Negotiations

A second alternative to compensation is to require good faith
contract negotiations with existing haulers in the affected area.

The process could be similar to the designation process. Follow-
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ing a planning process like that detailed above, the city would be
required to negotiate with existing haulers in an attempt to reach
a negotiated contract. The statute would specify a minimum period
of tiﬁe in which to negotiate and would prohibit”the city from
choosing another 6rganized collection option, unless the negotia-

tions fail.

The advantage of a required negotiation alternative is that it
provides haulers with the fullest opportunity to participate in

collection in the area.

The disadvantages are twofold. First, required negotiations
represents a greater infringement on Tlocal decision-making.
Second, haulers’ experience in waste designation has given them
the perception that it is difficult to negotiate in good faith
when one party at the table has more leverage. In designation,
unless exempt or excluded, the haulers either sign a contract for
waste delivery or deliver pursuant to a designation ordinance. In
organized collection, the perception would be that haulers either
sign the contract the city offers or the city will choose a
different organized collection option. In other words, the issue
is whether required negotiations go far enough to protect the
haulers’ interest. Some haulers believe that only a right to
compeﬁsation will result in equal bargaining power and a fair

agreement.
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Providing for a Reasonable Notice Period (Amortization Period)

As discussed in the Part 1, there is precedent for requiring a
delay in governmental action to allow for an "amortization
period.” In essence, an amortization method accepts the fact that
certain assets, tangible or intangible, have an anticipated life
span. To the extent that governmental action does not reduce that
life span, no compensation is required. If such a method was
established for organized collection, the municipalities would
grant the solid waste haulers the right to continue operation for
a certain period of time as an alternative to monetary
compensation. The length of the amortization period should, to
the greatest extent possible, reflect the actual anticipated

duration of the business and its assets.

Three states have adopted an amortization method ip the context
of annexation. Montana and California require municipalities to
allow eligible haulers to continue operation for a minimum of five
years following annexation. Missouri guarantees the right to
continue operation for a period of two years. These statutes are
essentially a recognition that solid waste haulers have a
reasonable expectation or right to continue operation for a

certain period of time.

2 - 42



There are a number of important advantages to an amortization
system. First, it will reduce the economic impact on the haulers
by allowing a business to gradually depreciate the value of its
contracts and assets. Since the cities will not have to pay
compensation awards, finaﬁcia] considerations will not discourage

organized collection efforts.

There are also several significant disadvantages. First, an
amortization period only delays displacement; it does not protect
a hauler’s interest in staying in business. Second, the
amortization method is used for fixed assets which have a specific
life span. Whereas it may be possible to appropriately amortize
trucks and other physical assets, it is virtually impossible to
accurately measure the useful life of business accounts or other
intangible assets. Third, it infringes on local decision-making
by prohibiting the commencement of organized collection for a
substantial period of time. During the amortization period, many
of the inefficiencies and environmental concerns addressed by

organized collection would be unresolved.

Finally, if the city fails to select upfront the haulers that will
continue to collect in the organized co]]eciion system, a long
amortization period could have undesirable effects. During the
amortization period, some haulers will decide to continue

investing in new equipment and to otherwise prepare for possible
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inclusion in the organized collection system. These investments
would be risky in the absence of any guarantee ‘that the hauler
will ultimately be included in the new system. An unintended
consequence might be that only the large haulers remain at the

time the organized collection system is put into place.
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PART THREE: RECOMMENDATIONS

The final Part of this Report contains the recommendations of the consulting
team, based on the legal research and policy analysis contained in Parts One
and Two. Although the interests underlying a claim of compensation are

compelling, the team does not recommend providing a statutory right to

compensation for haulers displaced by organized collection. This section
will first discuss the reasons that the team does not recommend providing
for compensation and will then discuss an alternative mechanism that more
directly protects the haulers’ interest in remaining in business, without

unduly restricting local decision-making.

Recommendation #1. It is recommended that a statutory right to compensation

for displaced haulers not be adopted.
The reasons for this recommendation include the following:

1. Dangerous Precedent: A collector compensation law would be the first
statutory right to compensation for a taking in Minnesota. As long as
issues of compensation are left to the court’s constitutional determina-
tion, clear lines and distinctions can be drawn. Creation of statutory
rights to compensation places these issues squarely in the political
reaim. If an affected industry loses in the courts, it will simply Tobby
the Legislature. Except for the extent of disruption caused by organized
collection, it is difficult to distinguish the waste hauling business
from other services provided for or regulated by local government. Once
the precedent of providing compensation is set, other service industries
will undoubted]y.expect similar treatment.
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2. Compensation an Undesired and Inappropriate Remedy: Many haulers said

that their primary interest is continuing in business. Specifically, the
haulers’ concérns were that fair negotiations take place and that haulers
be given an equal opporfunity to compete. A just compensation law is
intended to give haulers greater leverage in the negotiations and to make
it costly for cities to choose other organized collection options.
Statutory compensation, however, as a means to ensure fair negotiations
is an extreme and overbroad remedy. Other less onerous remedies are
available to ensure greater fairness, as discussed in Recommendation #2,

below.

3. Problems of Implementation: Placing a value on a right to operate in a
given municipality is extremely difficult. Such a determination differs
from the more conventional eminent domain question of placing a value on
land, because land is a more static interest. It is for this reason that
courts have historically been very reluctant to compensate for "going
concern value", the value of customers, etc. Unquestionably, any
compensation mechanism will unjustly enrich some while inadequately

compensating others.

Moreover, some haulers may decide to accept the compensation without any
real effort to continue. Despite language in a statute precluding from
compensation those unwilling to participate in negotiations, in pkactice
such a clause would be difficult to interpret and almost impossible to
enforce. Haulers who could relocate may decide not to attempt relocation
but to accept the compensation. The municipality would have greét

difficulty establishing that the hauler could have started up elsewhere.



4. Impediment to Attainment of Waste Management Goals: It is likely that

the cost of compensating haulers displaced by organized collection would
be overwhe]ming. It is also clear that the génerator ig the source of
the revenue regardless of the collection mechanism. In light of compet-
ing demands for local dollars for waste management and other services, it
seems likely that this cost of compensation could result in the sacrifice
of some service and possibly in a reduction in the public financial
support for recycling and other issues related to the safe and efficient

management of waste.

It is even more likely that a compensation law would discourage cities
from organizing collection. Consequently, the goals of organized
collection, such as increased recycling, lower costs and improved public

safety could suffer.

Recommendation #2. It _is recommended that the current organized collection

process be modified to require contract negotiations with existing haulers.

Discussions with haulers seemed to indicate that the haulers’ primary
interest is remaining in business. Thus, a primary purpose of the just
compensation law proposed by the haulers was to encourage less disruptive
forms of organized collection by attaching extreme financial consequences to

those organized collection options that cause displacement.

Because of the difficulties outlined above, it seems that a better public
policy would directly address the compelling interests of haulers. There
are at least two ways to achieve this goal, including: 1) prohibiting the
organized collection options that cause the most severe displacement, such

as municipal service or bidded contracts; or 2) tightening the planning
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process and requiring contract negotiations with willing, existing haulers.
This section discusses the advantages and disadvantages of each approach and ,

recommends the latter.

1. Prohibiting Certain Organized Collection Options. If the public purpose

is to protect the hauler’s interest in continuing in business, one
alternative is to prohibit the organized collection options tﬁat are most
likely to cause displacement, including bidded contracts and a change to
municipal service. As Section II of Part Two discussed, certain or-
ganized collection options are more disruptive than others. These
disruptive options provide 1little or no opportunity for haulers to
compete for business. Further, displacement results from government
action and not by choices made by the hauler. The organized collection
option that is most disruptive according to these standards is the change
from an open system to municipal service. Similarly, a bidded contract
system results in displacement, although haulers have some opportunity to

compete.

The primary disadvantages of this approach, however, are that it may
unduly restrict local decision making and, like compensation, it may be
an over-broad remedy. While it is important to protect the haulers’
interests, there is no guarantee that contract negotiations or licensing
restrictions will work in every locality. In those areas with less
willing or cooperative haulers, the goals 6f organized collection may be

achieved only by means of a more disruptive option.

2. Requiring Contract Negotiations with Existing Haulers. A second option

is to require greater hauler participation in planning for organized

collection and to provide a fair opportunity for the hauler to remain in
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business. This could be accomplished by providing for specific proce-
dural safequards in the organized collection statute, Minnesota Statutes,

Section 115A.94.
Specifically, the following modifications are recommended:

A. The organized collection statute should require that the city invite
and employ the assistance of haulers in developing an organized
collection proposal. Currently, the city has the option to work with
the haulers, but it is not mandatory. The purpose of introducing
this requirement is to ensure that the haulers have an opportunity to
provide comments early in the process, prior to the city finalizing
its organized collection plans. The benefits of this requirement are
twofold. First, discussions with haulers during the preparation of
this Report clearly demonstrated that their experience in collection
would be very valuable in establishing organized collection. Second,
an important lesson learned in the implementation of waste designa-
tion is that contract negotiations are less successful if haulers
perceive that plans are finalized and that, as a consequence, the

city is not really open to negotiations.

B. The organized collection statute should require that in developing an
organized collection plan, the city must analyze all the organized
collection options, inc]dding the effect on haulers under the
different organized collection systems and whether the city could
achieve its goals by the less restrictive or intrusive mechanisms.
This step ensures that the city, the haulers and the public under-
stand the range of options and the extent of displacement occurring

as result of each option. Discussions with haulers and city repre-
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sentatives demonstrated how persuasively haulers state their case.
It is important that they be given the opportunity to do so as early

as possible.

The organized collection statute should require good faith contract
negotiations with existing haulers in the affected area. .The statute
should specify a period of time in which to negotiate (e.g. 90 days)
and should prohibit the selection of another organized collection
option, unless the parties fail to reach agreement fail. If the
negotiations fail, the city may then choose another form of organized

collection.

The benefit of mandatory contract negotiations is that it provides
the haulers with a fair opportunity to continue in business. It is
not a perfect remedy, however, because of the perceived disparity in
bargaining power between the city and the haulers. It is important
to recognize, however, that this disparity is inherent 1in all
government regulation. Nevertheless, mandatory contract negotiations
give haulers the opportunity to work seriously with the city to
achieve the city’s waste management goals, while protecting their own

business interests.

Mandatory contract negotiations lengthen the process for the city and
increase the costs of adopting an organized collection system. Note,
however, that these costs are minimal relative to the potential costs
of compensation. The modified process also restricts local decision-
making by injecting additional procedural steps. It is recommended,
nonetheless, because of the potential severity of the impact on

haulers resulting from the city’s decision. In other words, fairness
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to haulers seems to justify the restriction on the city’s decision-

making process.

Fina]ly; if the par;ies fail to reach agreement, the statute should
require that the city make certain findings of fact when it proposes
a alternate organized collection scheme. These findings could
include the following types of concerns: minimizing displacement,
ensuring the input of all parties, maximizing efficiency, guarante-
eing fair selection process and achieving specific city goals 1like

recycling and public safety.

There 1is precedent for requiring findings of fact as to issues
ranging from a judicial determination of child support to municipal
land use regulations. If the finder of fact, in this case the local
agency organizing collection, is arbitrary and capricious in making
those findings or fails to make the required findings, the action of
the local agency may be reversed. Courts will likely be reluctant to
invalidate a municipal determination as to the organization of solid
waste collection if the action is reasonable, fair and nondis-
criminatory. Specific statutory requirements, however, will give
local agencies a vested interest in ensuring that the haulers’ rights

are safeguarded to the greatest extent possible.
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APPENDIX A Chapter 325, Section 73

’.
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Ch. 325 ) ~6th anst,\miu

See. 73. COLLECTOR COMPENSATION REPORT.

. . - N
The lepislative commission on waste management with_the participation of representa.

Lives of local grovernment and ol Ui salid waste co"_\’lvct.’:-nn_im ustry shall prepare a report
whiceh examines whelher :u.nzl‘Tl-lrt-l&'F-i;rh?xrc—ir:m{ﬁ:ﬁ:\ucc.\' a loeal vl of government shall
ensure just and reasonable compensation Lo solid waste collectors who are displaced when
% loenl umit of povernment orpanizes solid waste collection under Minnesotn St;\tutgs.
seenion 116A94, The commission shall eomplete its report and recommend for lemslative

neLion any compensation mechamsm {found necessary by January 31, 1990,
See. 74. RVALUATION OF GREATER MINNESOTA LANDFILL CLEANUP
TFUND.

The lepislalive_eommission_on waste management shall evaluate Lhe effectiveness of
the prreater Minnesot land Gl eleanup fund and the fees deposited in the fund to meet the

needs for_closure and post-closure eare and nrovide recommendations for any lenslative
chanres rewrding the fee or the fund,
See. 75. USE OF GREATER MINNESOTA LANDFILL CLEANUP TFER }JNTIL
JULY 1, 1990. .
Notwithstanding section 21, subdivisions 2 and 3, and_section 22, the entire amount of

the fee imposed under section 21, subdivision 1, until July 1, 1990, shall be paid by the
operator of Geihlies to the county where the [acilities are Tocated. The fees reccived by

See. 76.  APPROPRIATION. .

£10,000 is appropriated for fiseal year 1990 from the reneral fund for the purposes of
sccti_on T4,

See. 77. MEPEALLIL ) .
Minnesota Statutes 1988, sections 115A.98 and 1151.29, subdivision 2, are repealed.
Sce. 78. INSTRUCTION TO'REVISORL

The revisor of statutes is dirccted to change the words “hazardous substance” whener-
er they appear in Minnesott Statutes 1988, seetions 131771 and 115B.28 to 115B.34. 1o
“harm{ul substanee’ in the 1990 edilon of Minnesotn Statutes and subsequent editions to
the statutes. :

Sec. 79. EFFECTIVE DATE: APPLICATION.

Section 6 is effective January 1, 1990,

Sections 20 and 22 to 25 are effective Aupust 1, 1989,

Section 21 is-effeetive January 1, 1990,

Section B is effective Auprust 1, 1990,

Section 28 is effective June 30, 1989.

Seetions 29 and 50 are effective the dav following final enactment and applv to all
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response aclions initinted or pending on or afler that date,

Section 31 is effective the day following final enactment and seetion 31, paragraph (7).
applies o _expenditures resulting from emerprencies that occur after January 1, JYSS,

Sections 51 to GG apply in the enunties of Anolka, Carver, Dakota, I{ennepin, Ramser,
Scott.%:md Washingrton and are effective August 1, 198Y: except sections 60 to 63 are
effective Junuary 1, 1990; and seetion 59 s effective the dav followingr final enactment

Scetion 69 is effective the day following final enactment.
Presented to the governor May 10, 1089,

Approved June 1, 1989,
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APPENDIX B Minnesota

WASTE MANAGEMENT

1987 Legislation

Laws 1987, ¢. 348, § 2G revised this section,
For former text see the main volume.
1988 Leglslation

The 1988 amendment inereased the fee eap to
35 cents per cubie yard from 25 cents and autho-
rized the use of revenue rroduccd by ten cents
of the fee for any gencral fund purpose.

Effective date. Laws 1984, c. 644, § 85, was
amended by Laws 1987, c. 348, § 50. The effec-
tive date segment appearing in the main volume
relating to this section was changed to read as
follows:

115A.931. Land disposal of yard wnste

(2) Exeept as authorized by the agency, in the metropolitan area after January 1, 1990, -

Statutes §115A.94

§ 115A.94

“Seetions 46, 47, and 73 to T7 are effective
January 1, 1985, except that the fecs imposed in
sections 4G, 47, and 73 shall be effcctive January
1, 1990, with respect to nonhazardous solid
waste from metaleasting facilities.” Prior to Jan-
uary 1, 1990, an operator of a facility that is
loeated in the metropolitan area for the disposal
of mixed municipal solid waste shall deduct from
the disposal charge for nonhazardous solid waste

~ from metalcasting facilities the fee imposed un-

der sections 4G, 47, and 73.”

and outside the metropolitan area after January 1, 1992, a person may not dispose of yard

waste:
(1) in mixed municipal solid waste;
(2) in a disposal {acility; or:

(3) in 2 resource recovery facility except for the purposes of composting or co-cqinpost-

ing.

weeds, and prunings.
Laws 1988, c. 685, § 21.

115';\.94. Orfnnizcd collection.
Subdivision 1.

(b) Yard waste subject to this subdivision is garden wastes, leaves, lawn cuttings, -

Definition. “Organized collection” means a system for collecﬁng solid
waste in which a specified colleetor, or a member. of an organization of collectors, is-

authorized to collect from a defined geographic service area or arcas some or all of the
solid waste that is released by generators for collection.

Suhd. 2 Local authority. ‘A city or town may organize collection, after public -

notification as required in subdivision 4. A county may organize collection as provided in

subdivision 5.

Subd. 3. Genernl provisions. (a) The local government unit may organize collection

as a municipal service or by ordinance, {ranchise, license, negotiated or bidded contraet, or

other means, using one or more collectors or an organization of collectors.:

(b) The local government unit may not establish or administer organized collection‘in a

manner that impairs the preservation and development of recycling and markets for
recyclable materials. The local government unit shall exempt recyclable materials from
organized collection upon a showing by the generator or collector that the materials are
or will be separated from mixed municipal solid waste by the generator, separately

collected, and delivered for reuse in their original form or for use in a2 manufacturing

process. :

(c) The local government unit may invite and employ the assistance of interested
persons, including persons operating solid waste eolicction services, in developing plans
and proposals for organized collection and in establishing the organized collection system.

(d) Organized collection accomplished by contract or as a municipal service may include
a requirement that all or any portion of the solid waste, except (1) recyclable materials
and (2) materials that are processed at a resource recovery facility at the capacity in

. operation at the time that the requirement is imposed, be delivered to a waste facility

idep@iﬁcd by the local government unit. In a district or county where a resource recovery
facility has been designated by ordinance under section 115A.86, organized collection
must conform to the requirements of the designation ordinance. S

- 29
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APPENDIX C

. GLOBSARY

Annexation - The acquisition of additional’?erritory by a
municipality by incorporating another city into the
municipality.

condemnation - Process of taking private property for public
use through the power of eminent domain.

Constitutional - Rights or actions authorized by the .
constitution as opposed to those rights or actions authorized by
statute.

Due Process - An exercise of the powers of the government
consistent with safeguards for the protection of individual
rights. Due process has been described as both procedural and
substantive. Procedural due process guarantees notice and an
opportunity to be heard in an orderly proceeding. Substantive
due process protects an individual against arbitrary or
capricious action.

Eminent Domain - The power to take private property for
public use. The power may only be exercised for a public
purpose and to the extent necessary to further that public
purpose.

Equal Protection - The guarantee of equal protection

requires that no individual or class of individuals shall be
denied the same protection of the laws enjoyed by similarly .
situated individuals or class of individuals. Equal protection
requires equal treatment for all those in similar circumstances.

Impairment of Contracts - An unnecessary or arbitrary

interference with an existing contractual relationship by the
government.

Inverse Condemnation - The cause of action brought by the

owner of real property against a government agency to recover
the value of real property the land owner claims has been taken
or damaged by the agency. Inverse condemnation can be
distinguished from other condemnation proceedings in that they
are commenced by the land owner rather than by the state.

Just Compensation - The full monetary equivalence of
property taken for public use through eminent domain. Just
compensation can be determined either by the market value of the

property, the replacement cost of the property, or the cost of
remedying the damage.

Police Power - The authority granted by the United States
Constitution to individual states and their subdivisions to
adopt and enforce laws to secure the comfort, safety, morals,
health and prosperity of its citizens. Exercise of this power



often places restraints on personal freedom and prdperty rights,
and therefore the power must be balanced against the individual
protections outlined in the federal and state constitutions.

Regulatory Taking - An action by government which so reduces
or eliminates the value of private property as to constitute a
seizure or assumption of ownership of that private property.
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APPENDIX D M.S. §117.045

§ 117.042

Note 6

Return which satisfies requirements of just

compensation may be more, less, or equal to
return allowed by § 334.01(1). Id.

Landowner is entitled to that return on con.
demned land which would have been available
if landowner had been timely paid for land
and had made reasonable and prudent invest-
ments. Id.

7. = Duty of deposltory to pay, Interest

County, as depository, did not have constitu-
tional duty to pay interest to landowners on
funds deposited for city's condemnation of
land under this section prior to the 1976
amendment. Tine v. City of Minneapolis, App.
1985, 368 N.W.2d 324, affirmed in part, re-
versed in part on other grounds 391 N.W.2d
853.

EMINENT DOMAIN

County, as a mere depository subject to or-
ders of trial court, did not_ have statutory duty
to pay interest on funds deposited by city as
payment for condemned land which were not
collected by landowners for three-month peri-
od where 1976 amendment to this section pro-
viding for payment of interest earned on court-
deposited funds had not yet taken effect. Fine
v. City of Minneapolis, App.1985, 368 N.w.2ad
324, affirmed in part, reversed in part on other
grounds 391 N.W.2d 853.

8. Abnndonment of proceedings

Where landowners surrendered possession
and it was accepted by condemnor and land-
owners accepted three-fourths of amount of
award, right of condemnor to abandon pro-
ceeding was lost. Hennepin County v. Miku.
lay, 1972, 292 Minn. 200, 194 N.w.2d 259.

117.045. Compelling acquisition In certain cases

i  p —— e e+ s — —— - ——— e o

Upon successfully bringing an action compelling an acquiring authority to
initiatc eminent domain proceedings relating to a person's real property
which was omitted from any current or completed eminent domain proceed-
ing, such person shall be entitled to petition the court for reimbursement for
reasonable costs and expenses, including reasonable attorney, appraisal and
engineering fees, actually incurred in bringing such action. Such costs and
expenses shall be allowed only in accordance with the applicable provisions
of the Uniform Relocation Assistance and Real Property Acquisition Policies
Act of 1970, Statutes at Large, volume 84, page 1894 (1971), any acts
amendatory thereof, any regulations duly adopted pursuant thereto, or rules
duly adopted by the state of Minnesota, its agencies or political subdivisions
pursuant to law.

Laws 1971, c. 595, § 7. Amended by Laws 1985, c. 248, § 70; Laws 1986, c. 444,
142 US.CAA. § 4601 et seq.

Law Review Commentnries

Zoning and the law of eminent domain:
Minnesota adopts the enterprise-arbitration
test. 1981, 3 Wm. Mitchell L.Rev. 781,

Library References

Eminent Domain €269 et seq.
CJS. Eminent Domain § 398.

Notes of Decislons

Construction with other lnws 1 1. Constructlon with other Inws

Mand 6 .

Ordnerm;m }?cchon d11’4’.195, providing, inter alia, that
when condemnation proceeding is dismissed

P \ ) : b

P::_J;:’lf:“;“ expenses 3 or discontinued by petitioner, owner may re-

cover from petitioner reasonable costs and ex-
Trial, In general 4
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¥ .ontract amount or by bidding such amount
“.at the sale when under the terms of the
_ contract at the time of summary judgment
" the purchaser was“delinquent only to the
" extent of two installment payments.

7"t e reverse and remand to the distriet
% court for further proceedings. The district
" ecourt is

instructed to determine the
amounts then due, owing and unpaid, and
enter summary judgment in that amount.

" The district court is further instructed to,

by order, permit Energy Systems a reason-

able time, not to exceed 120 days, to reme-
dy its default and tender such amount into
court. In the absence of such payment
made in timely {ashion, the district court is
directed to arain order the imposition of a
lien on the property, and the foreclosure of
that lien by judicial sale. In the absence of
compliance by Energy Systems the district
court is dirccted to consider whether this
appeal and the further proceedings upon
remand have been pursued by Energy Sys-
tems in good faith or for the purpose of
delay and harassment. In the event the
district court concludes that this appeal and
any subsequent proceedings upon remand
were not brought and pursued in good
faith the court is authorized to award Rick-
cls attorney fees upon this appeal, and
upon the remand proceedings.

Under the exceptional circumstaneces no
costs on appeal are awarded to Energy
Systems.

HUNTLEY, J., concurs.
BAKES, J., concurs in result.

DONALDSON, J., sat, but did not
participate in voting duc to his
untimely death.

BISTLINE, Justice, specially
_concurring.

Iam in agreement with the judgment of
this Court reversing the judgment of the
lower court. 1 am also in agreement with
the view of the Chief Justice that the ab-
‘8cnee of an acceleration clause precluded
the entry of judgment for an amount over
and beyond the pnyments and obligntions
vhich were in default

Accordingly I concur in the holding that
the trial court erred in entering judgment

APPENDIX E

COLUR D'ALELNE GARBAGE v. COEUR D'ALENE
Cite 24 739 T2d 879 (Idaho 1988)

Idaho 8§79

for any amount other than that which was
due and owing at the date of entry of
judgment. Beyond that I eannot go, be-
eause I do not believe that prior to judicial
sale the purchaser had any obligation to
tender any amount cther tham what had
been adjudged due and owing by the dis-
trict court's judgment. Above all, I do
not agree with giving of specifie di-
rections to the district court to govern pro-
ceedinge on remand, although I do not
doubt that they are given with a benevolent
intent; 120 days may be a larger time than
the seller is contractually required to ex-
tend,

Purely by way of comment, because it is
not an issue, I question at the advisability of
the district court's resolution of this contro-
versy on a motion {or summary judgment:
The sugpestion strongly appears that such
a procedure resulted in the distriet court
taking the cause under advisement without
either party bringing to its attention the
absence of an acceleration clause in the
contract, and accordingly was brought into
error in entering a judgment which encom-
passed payments due and unpaid—plus the
unmatured balanee of the contract pur
chase price. .

=

114 1daho 588
COEUR D'ALENE GARBAGE SER.
VICE, a sole proprietorship,
Plaintiff-Respondent,

\

CITY OF COEUR D'ALENE, a
municipal corporntion,
Defendant-Appellant,

and

Lnke City Diaposal, Inc., an Idaho
corporntion, Defendant

No. 16712
Supreme Court of Idaho.
May 20, 1988.

Garbage company brought inverse con-
demnation suit arising from city's annexa-



tion ol propeocy Me wilch guatbage Bufvice
provided service. The First Judicial Dis-
trict Court, Kootenal County, Watt E.
Prather, J., entered partial summary judg-
ment in favor of garbage company and
awarded just compensation with Interest
City appealed. The Supreme Court, John-
son, J., held that city’s annexation of areas
in which garbage company operated fts
business, resulting in exclusion of garbage
company in annexed territory due to city's
exclusive service contract with competitor,
was taking entitling garbage company to
just compensation under State Constitu-
tion.

Affirmed.

Shepard, C.J., concurred and dissented
and filed opinion.

Bistline, J., filed specially concurring
opinion.

1. Eminent Domaln ¢2(1.1)

City’s annexation of areas In which
garbage company operated its business, re-
sulting in exclusion of garbage company in
annexed territory due to city's exclusive
service contract with competitor, was tak-
ing entitling garbage company to just com-
pensation under State Constitution; gar-
baze company’s license from health district
granted it Jawful authority to provide gar-
bage collection service in areas annexed
prior to annexation and no evidence indl-
cated that excluding garbage company
from annexed areas furthered preservation
of health in those areas. Const. Art. 1,
§ 14,

2. Munlicipal Corporations =597

Police power of city to accomplish ob-
Jectives of maintaining health ‘of those who
reside in and frequent city is broad, but not
unlimited; when exercise of police power
by city comes in conflict with interest of
owner {n preserving property Interest,

there must be balancing of these interests. .

Const. Art. 1, § 14.

3. Damages =226
Eminent Domalin ¢=149(7)
Trial court's conclusion that garbage
company was entitled to $262,574 as just

Cutipensalivin ot WAy s b fusul ul
city’s annexation of sreas in which garbage
company had previously provided service,
based on ‘discounted future earningy
method,” was supported by evidence; evi.
dence was conflicting as to number of
years and discount rate to be used, but
some evidence supported trial court’s use
of ten-year period of projecting revenue
and 10% discount rate. Const. Art. 1, § 14,

4. Eminent Domain &=241(2)

Garbage company whose right to pro-
vide service In areas annexed by city was
taken was entitled to interest on damages

awarded from date of taking. Const. Art.

1, § 14,

8. Eminent Domain €303

- In inverse condemnation ecase, party
whose property has been taken Is entitled
to interest on value of property from date
of taking; otherwise, party from whom
property was taken would have been de-
prived of both property taken and use of
just compensation during period from tak-
ing until amount of just compensation is
determined. Const. Art. 1, § 4.

Hull, Hull & Branstetter, Michae! K.
Branstetter, (argued), Wallace, for defend-
ant-appellant.

Scott W. Reed, Coeur d’'Alene, for plafn-
tiff-respondent.

JOHNSON, Justice.

This Is an inverse condemnation case.
The primary issue presented is whether the
actions of the City of Coeur d'Alene (the
City) constituted takings of property of C~
eur d'Alene Garbage Service (Garbage Ser-
vice) requiring just compensation pursuant
to art. 1, § 14 of the 1daho Constitution and
the fifth amendment of the United States
Constitution. We affirm the decision of
the trisl court that there were takings ‘[‘d
the award of just compensation by the trial
court, together with prejudgment Interest
from the dates of taking.
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THE FACTS

For several years prior to 1982 Garbage
Service provided garbage collection service
to suburban areas outside the corporate
limits of the City. In 1981 the City con-
tracted with Lake City Disposal, Inc. (Dis-
posal) to provide garbage service for every
structure in the City that was occupied.
By ordinance the City prohibited collection
of garbage within the limits of the City
except by Disposal, and made it a crime for
anyone else to attempt to provide garbage
service within the City. The contract be-
tween the City and Disposal was for a
fixed five-year term with a two-year option
to renew, The contract also required Dis-
posal to extend its garbage collection ser-
vice to any area annexed by the City within
ninety days sfter annexation.

Garbage Service was licensed as a hauler
or collector of garbage by Panhandle
Health District No. 1. This license re-
quired compliance with all state regulations
for the sanitary procedures of hauling and
handling garbage, but did not provide Gar-
bage Service with a franchise to serve a
particular territory. Garbage Service en-
joyed a de facto monopoly in the areas it
served outside the limits of the City.

In 1982 the City began the process of
annexing some areas In which Garbage
Service was operating. Before the annexa-
tion was completed Garbage Service ob-
tained written contracts with its customers
in the areas proposed for annexation.
These contracts were for a period of three
months with automatic renewal for addi-
tional periods of three months unless can-
celled by either party by giving notice ten
days prior to the expiration of each three-
month term.

Following the completion of the annexa-
tion Disposal began providing garbage col-
lection service within the annexed areas
that had previously been served by Gar-
bage Service. Garbage Service filed suit
for injunctions against the City and Dispos-
2, to obtain just compensation for the tak-
ing of property, and for damages for inter-
ference with contracts. While the suit was
pending, in 1983 the City annexed other

Garbage Service sought a preliminary in-
junction to prevent the City and Disposal
from servicing Garbage Service's custom.
ers in the sreas annexed in 1983. The trisl
court denied the preliminary Injunction.
Garbage Service then filed a supplemental
complaint seeking the same relief as
sought in the complaint with regard to the
areas encompassed in the 1983 annexation.
The trial court granted partlal summary
judgment to Garbage Service, determining
that there had been takings of Garbage
Service's property by the elimination of its
right to serve its customers In the areas
annexed. Following a trial the trial court
awarded Garbage Service $262,674 as Just
compensation, togethor with Interest from
the dates of taking.

The City has appealed the trial court’s
ruling that there were takings. The City
has also raised as fssues whether the trial
court improperly received evidence concern-
ing damages that was not based on fair
market value, whether the _trial ecourt
awarded an improper amount of just com-
pensation, and whether prejudment interest
was properly awarded.

n !

THE ACTIONS OF THE CITY CONSTI-
TUTED TAKINGS REQUIRING JUST
COMPENSATION

[1] Both the 1daho Constitution and the
United States Constitution provide that if
private property is taken for public use,
there must be just compensation. Id.
Const,, art. 1, § 14, U.S. Const, Amend. b.
We conclude that the protection of the just
compensation clause of our state constitu-
tion provides a sufficient basis for our deci-
slon-in this case. We refrain from premis-
ing our opinfon on the just compensation
clause of the fifth amendment.

Garbage Service does not question the
authority of the City to annex the areas
within which Garbage Service operated its
business. Garbage Service contends that it
was the effect of the exclusive service con-
tract between the City and Disposal that
brought about the takings of the property



of Garbage Service entithng it b just com-
pensation. Garbage Service acknowledges
that if it had been permitted to continue to
gerve its customers in the annexed sareas,
there would have been no takings. We
agree.

The essence of our holding here s that
the City went too far by excluding Garbage
Service from continuing to service its cus-
tomers in the annexed areas. Garbage Ser-
vice's license from Panhandle Health Dis-
trict No. 1 granted it lawful suthority to
provide garbage collection service in the
sreas annexed prior to annexation. The
trial court found that Garbage Service was
not endangering or threatening any publie
health or welfarc In the annexed areas. It
the City had merely regulated the opera-
tion of Garbage Service in the annexed
areas by requiring it to comply with rea-
sonable standards established by the City,
there would have been no taking. Instead,
the City chose to take from Garbage Ser-
vice any opportunity to continue to service
jta customers in the annexed areas. It was
this exclusion that entitles Garbage Servic
to just compensation. .

The City has disputed whether Garbage
Service's business in the annexed srea con-
stituted property that is subject to the just
compensation clause of art. 1, § 14. This
Court has stated that private property “of
all classifications” may be taken for public
use under the just compensation clause.
Hughes v. State, 50 1daho 286, 293, 828
P.2d 397, 400 (1958). It is also established
that the “right to conduct a business is
property.” Robison v. H. & RE. Local
# 782, 35 1daho 418, 429, 20T P, 132, 134
(1922). See also, O'Connor v. City of Mos-
cow, 69 Idaho 37, 42-43, 202 P.2d 401, 404
(1949); and Winther v. Village of Weippe,
91 I1daho 798, 803, 430 P.2d 689, 694 (1967).
Garbage Service had a property interest in
the business it conducted in the areas an-
nexed by the City. The City chose to take
this properly in order to allow Disposal to
provide exclusive garbage service to the
annexed areas.

(2] We recognize that there are compet-
ing interests at issue here. The City has
an nterest in insuring that the garbage

collection service that i proveled W oy
residents Is uniform and accomplishes the
purpose of maintaining the health of those
who realde In end frequent the City. The
police power of the City to accomplish
these objectives Is broad, but not unlimited,
When the exercise of the police power by
the City comes In conflict with the interest
of sn owner in preserving a property inter-
est, there must be a balancing of these
Interests. There is no showing here that
the actions of the City in excluding Gar.
bage Service fronf the annexed areas fur-
thers the preservation of health in those
sreas. In the absence of such a showing,

the balance tips in favor of the protection -

of Garbage Service’s property Interest. Cf.
Parker v. Provo City Corp., 543 P.2d 769
(Utah 1975) (Ordinance prohibiting private
waste material collector from removing or
disposing of garbage In the city declared
vold where there was no showing that the
material collected or the method of hauling
it was detrimental to the public health).

This Court has previously said in cases
Involving the conflict between the exercise
of & city’s police powers and the protection
of private property that a harmful effect
upon a property owner alone is insufficient
to justify sn action for damages. John-
ston v. Boise City, 87 Idaho 44, 62, 390
P.2d 291, 295 (1964). In Johnston the
Court focused on there being “a reasonable
relationship to the public health, safety,
moral or general welfare” in order to val-
idate the exercise of the police power. Id.
The Court stated:

If the exercise of the authority under
such &n enactment Is reasonable and not
arbitrary, any injury occasioned thereby
must be considered a servitude inherent
under our system of government, and
damages from such injury must be con-
sidered as damnum absque injuria.
[Citations omitted.] In the {instances
where the exercise of the authority
transgresses the bounds of reasonable-
ness, or Is arbitrary in result, to the point
where there Is an actual taking of private
property for public use, (Idaho Const,
Art. 1, § 14) or to the point where there
is a deprivation of property without due

process ot Inw (Ldahio Lonst, st
§ 13), an action would lie for damages by
way of Inverse condemnation or of In-
Junctive relief.

Id

The Court then adopted the following for-

mulation of the Kansas Supreme Court In

Smith v. State Highway Commission, 185

Kan. 445, 846 P.2d 259, 268 (1959):
Determination of whether damages are
compensable under eminent domain or
noncompensable under the police power
depends on the relative importance of the
interests affected. The court must
weigh the relative interests of the public
snd that of the individual, 3o as to arrive
at a just balance In order that govern-
ment will not be unduly restricted in the
proper exercise of its functions for the
public good, while at the same time glv-
ing due effect to the policy of the emt
nent domain clause of Insuring the Indi-
vidual against an unreasonable loss oc-
casioned by the exerclse of governmental
power. (Emphasis In original)

Here we conclude that Garbage Service
suffered an unreasonable loss occasioned
by the exercise of governmental power by
the City in excluding Garbage Service from
continuing its business in the annexed ar-
eas,

In a similar case this Court has held that
once a supplier of service lawfully enters
into an area to provide that service, annex-
ation of the area by a city does not "“in the
sbsence of condemnation” suthorize an
ouster of the supplier from that area.
Unity Light & Power Co. v. City of Bur-
ley, 92 1daho 499, 602, 445 P.2d 720, 723
(1968). Implicit In the decision in Unity
was an acknowledgment that the supplier
of the gervice in the annexed erea had a
property interest In servicing its customers
there. In Unity the trial court awarded
the supplier $500 damages for taking by
Burley of property rights, and enjoined
Burley from Interfering with the supplier’s
existing customers. Id. at 604, 445 P.2d at
725. This Court affirmed. The Court stat-
ed that “[aJong the considerations which
led to the conclusion that [the suppliar]
could not be ousted from the territory an-

fiexed vy Dutlvy 1SULM K But e Lo I
members at the time of annexation Is con-
cerned, is that the legislature ss early as
1903 recognized that delivery of electricity
throughout the state was essential.” Jd. gt
60203, 445 P.2d at 723-24. We note &
simllar recognition of the importance of
solid waste disposal declared by the legisia-
ture in 1.C. § 814401,

In Unity, this Court held that the City of
Burley had the power to condemn the sup-
plier's property within the annexed sres.
Id. st 603, 445 P.2d at 724. Here, the City
had the right of eminent domain under 1.C.
§ 50-1030(c) for the purpose of preserving
the public heslth as provided for in 1.C.
§ 60-304. Although the City did not exer-
cise its right of condemnation In this case,
It did take Garbage Service's property by
excluding Garbage Service from servicing
fts existing customers In the annexed ar-
eas, -

The decislon of this Court In Renninger
v. State, 70 Idahe 170, 213 P.2d 911 (1950),
disposes of the City's contention that It Is
Immune from liability to Garbage Service
by virtue of 1.C. § 6-904(4). The City char-
acterizes this suit as one for tortious con-
duct of the City. In Renninfer this Court
held that art. 1, § 14 of the Iduho Constitu-
tion walves the immunity of the state in an
inverse condemnation case. Id. st 178, 218
P.2d at 916. This case Is correctly charae-
terized es one for inverse condemnstion
and not ss one for tortious interference
with contract. The City cannot avoid liabil-
Ity by sttempting to recast what it has
done.

I

THERE 1S EVIDENCE TO SUPPORT
THE JUST COMPENSATION DE-
TERMINATION OF ‘THE TRIAL
COURT

[8] The City has challenged the trial
court’s determination of the amount of just
compensation awarded to Garbage Service
on the grounds that the trial court took
into aceount evidence not based on the fair
market value of the property taken and
evidence premised on scrme elements of
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noncompensable damages. The essence of
the City's position is that the trial court did
not correctly determine the fair market val-
ue of the garbage collection routes of Gar-
bage Service that were taken because the
trial court used the earnings of Garbage
Service in the annexed areas to determine
the amount to be awarded. In its Findings
and Conclusions, the trial court premised
jts award of just compensation on the
“present market value” of the portion Gar-
bage Service's business that was taken by
the City. ;

Two members of this Court sitting with a
district judge, acting as the Court of Ap-
peals, have recently stated that the stan-
dard by which an appellate court should
review an award of just compensation by &
trial court is whether there is evidence to
support the value determination of the trial
court. The amount awarded may be set
aside only if it is not supported by any
evidence. Eagle Sewer Dist. v. Hormae-
chea, 109 Idaho 418, 420, 707 P.2d 1057,
1059 (Idaho Ct.App.1985).

In reaching its decision on just compen-
gation In this canso the trial court pointed
out that the expert witnesses, who testified
concerning the value of the garbage routes
owned by Garbage Service at the time of
the taking, placed the value within a range
from $39,552 to $300,000. The trial court
concluded that Garbage Service should be
awarded $262,574 as just compensation for
the property taken by the City. In arriving
at this value the trial court chose to use the
“discounted future earnings method.”
This method was deseribed in Pratt, Valu-
ing Small Businesses and Professional
Practices (1985), a treatise accepted as au-
thoritative and reliable by one of the expert
witnesses for the City. The City contends
that the discounted future earnings method

of valuation should not have beenuséd, but

thatif it were used, the court should not
have used a ten-year projection of future
earnings with a ten percent discount rate.
The City contends that this resulted in an
excessive calculation of damages.

Even though one of the expert witnesses
for the City testified that a different num-
ber of years and a different discount rate

should have been used, there is evidence in
the record to support the use of both the
ten-year period of projecting revenue and
the ten-percent discount rate employed by
the trial court. Although there was much
conflicting evidence about the value of
what was taken from Garbage Service, un-
der the standard set forth in Eagle Sewer
Dist., we uphold the valuation of the trial
court.

Iv.

ALLOWANCE OF INTEREST FROM
THE DATE OF TAKING
{4,561 The trial court granted Garbage
Service interest on the damages awarded
from the dates of the takings. This was
proper, since art. 1, § 14 of the Idaho Con-

stitution provides that private property

shall not be taken “until 2 just compensa-
tion, to be ascertained in the manner pre-
gcribed by law, shall be paid therefor.”
This Court has adopted a rule that in a
condemnation case ~ interest should be
awarded from the time the condemning
party takes possession or becomes entitled
to possession of the property. Indepen-
dent School Dist. of Boise Cily v. C.B.
Lauch Const. Co., 18 1daho 485, 493, 805
P.2d 1077, 1082 (1957). In an inverse con-
demnation case a party whose property has
been taken should be entitled to interest on
the value of the property from the date of
the taking. Otherwise, the party from
whom the property was taken would have
been deprived of both the property taken
and the use of the just compensation dur-
ing the period from the taking until the
amount of the just compensation for the
property taken is determined. This would
violate the intent of art. 1, § 14 of our
constitution. ” " ... .

V.

CONCLUSION

The partial summary judgment and judg_-
ment of the trial court are affirmed.

Costs to respondent.
No attorney fees on appeal.

BAKES, BISTLINE and HUNTLEY,
JJ., eoncur.

»

SHEPARD, Chief Justice, concurring
and dissenting.

1 concur in much which is stated In the
majority opinion, and write only to express
my reluctance to join the majority In its
declsion that the action of the city in the
instant case was a "taking” of respondent’s
“property.” I agree with the majority that
the question need only be considered from
the standpoint of our state Constitution
without recourse to the provisions of the
Constitution of the United States. In my
view the majority gives insufficient consid-
eration to the question, while at the same
time painting with such a broad brush that
the police powers of municipalities within
the state may be severely Inhibited In the
future.

1 deem it clear that a municipality is
authorized within the limits of its police
power to regulate or prohibit certain activi-
ties when such exercise of authority bears
8 reasonable relationship to the public
health, safety, morals or general welfare of
its citizens. In some instances, while the
exercise of that authority may have harm-
ful offects on some of its citizens, If the
exercise of that suthority Is reasonable and
not arbitrary any injury occasioned thereby
must be considered a servitude inherent
under our system of government, and dam-
ages from such injury must be considered
as damnum absque injuria. Johnston v.
Boise City, 87 ldaho 44, 890 P.2d 291
(1964). In the instant case there appears
no question raised by the parties but that
the collection, hauling and disposal of solid
waste is within the legitimate regulatory
authority of the municipality. Likewise, 1
see no question raised that the city was
acting arbitrarily, capriciously, or unrea-
sonably in its action. In any event, it
should be noted that the instant action
comes before us as a result of summary
judgment being issued against the city, and
if any questions were presented relating to
the';above matters, they were improperly
resolved at summary judgment.

It is appropriate to note that in this state,
and in other jurisdictions, a substantial dis-
tinction has been drawn between cases in-
volving the “taking” of real property and

kY

interests therein, as contrasted with the
taking of intangible property such as the
contract rights of the respondent In the
instant case. As to the “taking” of intan-
gible rights through the exercise of the
police powers of municipalities, there Is a
scarcity of authority in this and other juris-
dictions.

1 would note that most cases dealing
with the question of inverse condemnation,
have done s0 in the context of the taking of
real property. Robison v. H. & R.E. Local
#1785, 35 Idaho 418, 207 P. 132 (1922),
obviously dealt with different times.
There the Court stated:

A right to conduct a business Is property.
Incident to this property right Is the
goodwill of the business, and the right to
appeal to the public for patronage. One
may conduct his business in his own way,
and may employ whom he will upon such
terms as may be agreed upon, and may
discharge any employee at will unless
restrained by a valid contract so long as
he violates no law. These rights are
entitled to protection of the law.

That statement, however, was made in the
context of reviewing an injunction issued
by the trial court prohibiting picketing by a
Labor union of certain business premises.
The Court upheld In modified form the
injunction issued to prohibit the picketing.

O'Connor v. City of Moscow, 69 Idaho
87, 202 P.2d 401 (1949), involved the validi-
ty of a municipal zoning ordinance which
prohibited certain businesses in a certain
area of the municipality. The plaintiff had
owned certain property, and conducted a
business thereon which would in effect be
zoned out of existence. The Court struck
down the ordinance stating:

An ordinance which prohibits the contin-

uation of existing lawful businesses with-

fn a 2o0ned area is unconstitutional as a

taking property without due process of

law and being an unreasonable exercise
of the police power ... The effect of the
provision of the ordinance here com-
plained of is to deprive respondents of
their property by preventing the sale of
their business and restricting their leas-
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nection therewith.

A zoning ordinance deals basically
with the use, not ownership, of property.
The provision in question declaring a
change in ownership to be a new busi-
ness is an arbitrary and unreasonable
exercise of the police power and violates
the constitutional protection given by the
due process clauses.

The decree of the trial court declaring said
ordinance void and of no effect, and enjoin-
inz the city from applying it, was affirmed.

The case of Winther v. Village of
Weippe, 91 1daho 798, 430 P.2d 689 (1967)
was, a3 noted by the Court, similar to
O'Connor v. City of Moscow, supra, in
that the trial court had adjudged a munici-
pal ordinance to be unconstitutional and
void when it attempted to restrict the num-
ber of beer licenses in the village. The
Cours said: “The facts in the instant case
ar2 indicative of a plan or scheme designed
to eliminate respondents’ business under
color of municipal authority attempted to
be exercised not only retroactively, but in
an unreasonable, arbitrary and discrimina-
tory manner.”

The cases of Hughes v. State, 80 Idaho
286, 328 P.2d 397 (1958) and Johnston v.
Boise City, 87 1daho 44, 390 P.2d 291
(1964) both involve real property and access
thereto from public strects. As the Court
stated in Johnston: “This Court has con-
sistently held that access to a public way is
one of the incidents of ownership of 1and
bounding thereon. Such right is apperten-
ant to the land and is yested right.”
Hence, I view neither of sald cases as bear-
ing on the question presented in the instant
case. .

The only case in this jurisdiction which in
my view bears even peripherally on the
instant case is Unity Light & Power Co. v.
City of Burley, 92 1daho 499, 445 P.2d 720
(1965). There, Unity provided electrical en-
ergy in an area which became annexed to
the city of Burley. Unity continued to
serve its members in the annexed areas
and continued to maintain its poles and
transmission lines in the newly annexed
area, although the city had never granted

R R

Burley also operated & municipal power .

system furnishing electrical energy to in-
habitants of the city. Burley instituted
proceedings seeking to condemn certain
lines and other facilities of Unity. In my
view the opinion of the Court is somewhat
confusing since the $500.00 damages to
Unity represented a taking of “property
rights, Including power lines, ...” and for
contract interference. However, as noted
by the Court in its opinion, the trial court's
order (affirmed on appeal) restraining Bur-
ley from interfering with the operation of
Unity, was at least partially based on &
statutory “anti-pirating law.” )

As 1 view the majority opinlon, the only

case close to the circumstances of the in-
stant matter is Parker v. Provo .City
Corp., 543 P.2d 769 (Utah 1975). There the
court held a municipal ordinance to be void

as applied to the plaintiff. The ordinance

made unlawful the collection, removal or
disposal of garbage or waste matter, but
the court held, “nowhere in the record do
we find that this waste is garbage, kitchen
refuse, or a by-product which may be
deemed deleterious to the public health.
The definition section of the subject ordi-
nance makes a definite distinction between
garbage and waste.” In my view, the brief
and terse opinion of the Utah court sheds
no Jight on the matter in question here.

On the other hand, the cases from two
other jurisdictions are remarkably similar
to the instant case. In City of Estaceda v.
American Sanitary Service, 41 Or.App.
537, 6599 P.2d 1185 (1979), Sanitary had &
franchise from the county to perform solid
waste collection services In unincorporated
areas, and Walker had & franchise from the
city to perform like collection service with-
in the city’s boundaries. “After the city
annexed part of Sanitary's area, Walker
claimed the right to serve that area. The

city initiated this action, asking for s decla-.

ration that Sanitary ‘has no vested proper-
ty right or legally protected interest in the
continuance of its service to areas encom-
passed in its county franchise which have
been annexed....’ Sanitary counter
claimed for damages based on a taking by

tary had "a vested property interest” in the
annexed area and that e taking had oc-
curred for which Sanitary was entitled to
damages. The court of appeals reversed
the holding of the trial court. In its opin-
fon the court stated:

The Idaho Supreme Court in Unity
Light & Power Co. v. City of Burley, 92
Idaho 499, 445 P.2d 720 (1968), arrived at
a compromise by holding that the ecity
could not ‘pirate’ the state created fran-
chisee’s customers in the annexed area
for its own utility operation, but the city
could refuse to allow the franchisee to
expand its service to new customers in
the area. While that solution has a cer-
taln facial attractiveness, it Is difficult to
discern the operating principal being ap-
plied, for the result was to amend judi-
cially the terms of the very franchise
being protected. The opinion rests on
the concept that the franchise was both a
valuable property and was subject to the
same degree of regulation by the state
after annexation as it was before.

We do not have before us a franchise
created by a higher authority than the
city. Nor do we have a situation where
the city is directly or indirectly taking
tangible assets of the franchisee for a
public use....

In those circumstances we do not be-
lieve the city may be prevented from
exercising its own power without first
paving off the value of the county-cre-
ated franchise. The trial court erred in
holding that a failure by the city to honor
the county franchise would be a taking
within the meaning of article 1, section
18 of the Oregon Constitution.

City of Estacada v. American Sanitary
Service, supra, was essentially followed in
Stillings v. Winston-Salem, 811 N.C. 689,
819 S.E.2d 233 (1984). There the court
stated:

The primary question presented for re-
view is a matter of first impression for
this Court: Does an exclusive solid waste
collection franchise granted by a county
remain effective In areas subsequently
annexed by a city and thereby entitle the
franchisees to compensation for a taking

mandate, begins providing its own ga;-
bage collection service? For the reasons
stated here, we answer the question in
the negative and conclude that the Court
of Appeals erred in finding a “taking”
requiring compensation by the city of
Winston-Salem.

In essence, plaintiffs contend that the
City’s extension of solid waste collection
services into their franchise areas repre-
sented a governmental taking of their
property for which plaintiffs are entitled
to just compensation under the fifth and
fourteenth amendments -to the United
States Constitution and under article 1
section 19 of the Constitution of North
Carolina. ...

The franchisees in this case have no
absolute rights with respect to their fran-
chises. All rights are limited by neigh-
boring rights, and when the rights of
these franchisees are considered in the
light of the rights of the public through
the city of Winston-Salem, the fran-
chisees’ rights are subject to the rights
of these others. The City, by exercising
its duty, has not impinged upon or violat-
ed any of the rights of the franchisees.
Furthermore, not every aamage to pri-
vate property by the government is sub-
ject to compensation. We conclude, then,
that plaintiffs have no compensable inju-
ry.

The court further resolved the United
States constitutional question noting Loret-
to v. Teleprompter Manhatten CATV
Corp.,, 458 U.S. 419, 102 S.Ct. 8164, 73
L.Ed.2d 868 (1982); Penn Central Trans-
portation Co. v. New York City, 438 U.S.
104, 98 S.Ct. 2646, 567 L.Ed.2d 631 (1978);
Larsen v. South Dakota, 218 U.S. 429, 49
S.Ct. 196, 73 L.Ed. 441 (1929); Charles
River Bridge v. Warren Bridge, 86 U.S.
(11 Peters) 420, 9 L.Ed. 773 (1837).
Hence, based on all of the above, I would
hold that at the point of summary fudg-
ment the city’s ordinance prohibiting the
collection, hauling or disposal of solid
waste {s presumed valid, as against the
claim of Coeur d’'Alene Garbage, and Coeur
d'Alene Garbage is effectively precluded




from operating within the newly annefed

areas o;; the municipality. F\xrthf.r, 1 h.nd

nothing in the law of this jurisdichon. which

requires the payment of compensa.hon for
such loss of business, nor do 1 find any
persuasive authority therefor in any other
jurisdiction. If the opinion of my brethren
might somehow be restricted solely w the
instant case, abstract concepts of fairness
might impel me to concur. Hov.zever, as
stated earlier, I believe the majority pa}nts
with a broad brush and future npplica}xons
of the principles laid down here w:ll,. I
believe, geriously impede upon the police
powers of the municipalities in this state In
the future.

BISTLINE, Justice, specially
concur:ing:

Having concurred in the opinion au-
thored by Justice Johnson, I write only to
emphasize the strength of the statement
that an existing business fs property, and
also to comment on the citation to Hughes
v. State of Idaho, both appearing at (p.
591, 759 P.2d at p. §82).

L

Justice Johnson has written that “the
right to conduct a business is property,”—~
which is absolutely correct. The underl):—
ing issue in the Robison case was the b\l!.l-
ness owner's complaint that access to his
place of business was being impaired by
picketing union workers. No governmen-
ta! action was involved and hence there
was no claim of an inverse taking.! Injunc-
tive relief was sought and obtained.

Similarly, in O'Connor v. City of Mos-
cow, 69 Idaho 37, 202 P.2d 401 (1949), cit.fd
by Justice Johnson, also at p. 692, 759
P.2d at p. 683, the only relief sought'was a
declaration of the invalidity of an ordinance
which in an arbitrary and unreasonable ex-
ercise of city police power deprived the
O’Connors of their property.

The Winther v. City of Weippe.case,
cited along with 0'Connor, was in all re-
spcts similar to the latter mentioned, both
citing to and relying upon it. The three

1. The doctrine of Inverse condemnation had yet

cases spanned 45 years, aud n}nvulvcu o
different persons sitting wheré we five
now sit. In one case only was there‘a
single dissent. In the O'Connor case dis-
trict judge Sutphen sitting In the stead and
place of Justice Budge, did n?t vote with
the majority because of his view that:

The business of operating billiard and

pool tables for gain and a beer parlor

where draft beer is sold is not recognized

as a useful business, although it is a

lawful one, and I do not think it ecan

seriously be contended that the Cif:y of

Moscow does not have the authority to

confine such business places to reason-

able territorial limits within its borders.
69 1daho at 45, 202 P.2d at 406.

In the O’Connor case Justice Hyatt, a!~
though he thereafter also cited to the Robi-
gon case, chose to borrow a2 more encom-
passing definition of property:

Property has been well defined in Spann

v. Dallas, 111 Tex. 850, 235 S.W. 613,

614, 19 A.L.R. 1387, as follows:

Property in a thing consists not
merely in its ownership and posses-
sion, but in the unrestricted right of
use, enjoyment and disposal. Any-
thing which destroys any of these ele-
ments of property, to that extent de-
stroys the property itself. The sub-
stantial value of property lies in its
use. If the right of use be denied, the
value of the property is annihilated and
ownership is rendered a barren right.

69 Idaho at 42, 202 P.2d at 404.

It was a unanimous Court which in Win-
ther quoted the foregoing passage (and
more) from O'Connor as the predicate for
its judgment and opinion. It can s?fely be
stated that an established business is prop-
erly.

1.

Hughes v. State, 80 1daho 286, 328 .P:Zd
397 (1953), also cited in the Cour_t's opinion
(p. 592, 739 P.2d at p. £33), received some,
but certainly not due, consideration in the
recent case of Merritt v. State of Ida)fo,
113 Idaho 142, 742 P.2d 397 (1986). Justice

to be declared.
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Pproposition that “[p)rivate property of all
classifications may be taken for public
use.”” That statement fn Hughes was made
subsequent to a prior paragraph in Hughes
which read:

We now approach the proposition,
whether appellants’ allegedly destroyed
easement, constituting the right of ve-
hicular access of the public generally to
their property for business purposes, is
property capable of being “taken” and
capable of severance from the property
to which it appertains and of which it isa
part. n

80 Idaho at 293, 823 P.2d at 400 (emphasis
added). And, immediately following the
single sentence which Justice Johnson uti-
lizes, this Court in Hughes went on to state
the holding that:

Real property includes “that which is
appurtenant to the Land.” 1.C. sec. §5-
101. It includes all easements attached
to the land. I.C. sec. 65-603. It includes
hereditaments, whether corporeal or in-
corporeal, such as easements, and every
interestin lands. 73 CJS, Property § 1,
p. 159,

Easements are included in the elassifi-
cation of estates and rights in lands
which may be taken for public use. I.C,
sec. 7-702.

80 Idaho at 293, 328 P.2d at 400.

Thereaftér, in order, the opinion present-
ed authority substantiating that holding
(including a case decided 80 years ago
which held that “Any destruction, interrup-
tion or deprivation of the common, usual
and ordinary use of property is by the
weight of authority a taking of ona's prop-
erty in violation of the constitutional guar-
antee”  Knowles v. New Sweden Irr,
Dist, 16 ldaho 217, 231, 101 P. 81, 86
(1908)), and then gave a somewhat expand-
ed version of the one-liner quoted by Jus.
tice Johnson, saying more fully:

Our review of Idaho's Constitution,
statutes and decisions, clearly shows that
the power of eminent domain extends to
every kind of property taken for public
use, including the right of access to pub-
lic streets, such being an estate or inter-
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and since such right of access constitutes
an interest in, by virtue of being an
easement appurtenant to, a larger parcel,
the court, jury or referee must ascertain
and assess the damages which will ac.
crue to the portion not sought to be
condemned by reason of the severance of
the portion—the right of access—sought
to be condemned, and the construction of
the improvement. . 1.C. sec. 7-711.
We therefore hold that appellants’ al-
legedly destroyed right of business ac-
cess to their business property, if such
be proven, constituted a-taking of their
property, whether or not accompanied by
a taking of physical property, and consti.
tuted an element of damage, as dues also
any element of alleged taking of their
physical property, ...
80 Idaho at 295, 328 P.24 at 402,

Unfortunately, as considerations of Jaw
are concerned, and unjustly as considera-
tions of justice be concerned, the majority
opinion in Merritt did not comprehend
what had been held and stated in Hughes,
and by selective reading came up with the
untenable understanding that all vehicular
access had to be "destroyed,” 113 Idaho at
144, 742 P.2d at 399, notwithstanding that
the Hughes court’s opinion stated that es-
sential questions presented were “(a)
whether the destruction or impairment of
ccess constitutes a taking of property, and
(b) whether destroyed or impaired access
must be accompanied by a taking of physi-
cal property to constitute an element of
damages.” 80 Idaho at 292, 328 P.2d at
403 (emphasis supplied).

Expecting that it might be asked what is
the point in discussing the Merritt case,
the answer is readily made. In this case
now before us Inverse condemnation fs the
fssue. It was also the jssue in Hughes, and
again in Merritt. Hughes was not even
understood by the majority in Merritt,
where Justices Bakes and Donaldson
formed a majority by joining with Justice
Huntley.

This they did notwithstanding the cau-
tion extended by Justice Shepard, where he
quoted directly from a then recent perti-




nent opinion suthored by Justice Donald-
son, with whom Justice Bakes had con-
curred. Justice Donaldson, joined by Jus-
tica Baken a short timo before Merritt had
this view of the Hughes [and Mabe] hold-
ings:
The right of access of a property owner
to an abutting public street has long
been the subject of judicial discourse in
l1daho. A thorough review of authority
reveals it Is a right which Idaho courts
have been particularly careful to pro-
tect.... Noris inlerference with access
merely an element of severance damages
to be considered in an action for condem-
nation, but is in ilself a properly right
the taking of which may be compensated
in an action for inverse condemnation,
that is “whether or not accompanied by &
taking of physical property’ (Citing
Hughes and Mabe v. State, 83 Idaho 222,
86 Idaho 254, 360 P.2d 799, 385 P.2d 401).
Chief Justice Shepard in Merritt v. Stale,
113 Idaho 142, 146-147, 742 P.2d 897, 401-
02 (1986), quoting the dissent of Justice
Donaldson, joined by Justice Bakes in State
v. Bastian, 97 Idaho 444, 546 P.2d 399
(1976). Following which, Justice Shepard
went on to add in Merritt:

Although our previous cases are not
totally clear, I believe the law of ldaho
is, or should be, that a landowner whose
property abuta a public street or road
and enjoys access thereto cannot be sum-
marily deprived of that property right
without compensation. This I believe re-
gardless of what the law may be in other
jurisdictions. Although the public neces-
sity and convenience may demand the
taking of property, such may not be done
without an award of just compensation.
No argument regarding the safety or
convenience of the general public justi-
fies the taking of such a property right
sbsent just compensation.

Merritt, supra, 113 1daho 147, 742 P.2d at
402.

In my Merritt dissent, I spoke similarly
by quoting from a brief authored by coun-
sel for the State In the case of Lobdell v.
State of Idaho, 89 1daho 559, 407 P.2d 135
(1965):

While no clear cut rule existed in 1957
at the time respondents constructed the
highway adjacent to appellants’ premis-
es, ncvertheless on several occasions
aince then this Court has datermined
and declared that access rights are o
property interest. See Hughes v. State,
(1958), 80 Idaho 286; 828 P.2d 397
Clearly then when the state acquires ex-
fsting access between privately owned
real property and the public highway it
comes into possession of a real property
interest. This rule has been applied to
some forms of impairment. See State
ez rel Rich v. Fonburg, (1958), 80 Idaho
269; 828 P.2d 60, and Farris v. City of
Twin Falls, (1958 [1959]), 81 Idaho 683;
847 P.2d 996. -

Merritt v. State, 113 1daho st 148, 742 P.2d
at 403 (emphasis added). )
Following which was added my own
thought that: )
That brief also could have cited the then
even more recent case of Mabe v. State,
83 Idaho 222, 360 P.2d 799 (1961), which
reaffirmed Hughes, and also discussed
Farris and Fonburg, of which the High-
way Department had to be well aware
when it stipulated to a taking in the
Lobdell case.
Id. 148, 742 P.2d at 403. All of which
should establish to any reasoning mind that
Merritt was wrongly decided, and is a trav-
esty. Whenever Hughes is correctly cited
and relied upon, as is so today, it seems in
order to point to the mischief which was
occasioned when it was negligently misread
by the author, who was joined by two jl.ls-
tices who had expressed just the opposite
view earlier. At West Publishing Company
the person in charge of writing the head-
notes depicting the holdings in the opinion
was aware that the Court in Hughes was
considering destruction or Impairment of
access as being & compensable taking. See
headnote 6, 80 Idaho at 288, 328 P.2d at
399.

Regretfully I register my disappointment
that today it is Chief Justice Shepard v.zho
seemingly does not entertain the same view
which he displayed so convincingly in Mer-
ritt. He sees Robison as having dealt with
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different times, and correctly notes that
the relief sought was injunctive. He cor-
rectly points to the same in O'Connor. As
mentioned earlier, however, no governmen-
tal authority was Involved In Robison, and,
as to O‘Connor, inverse condemnation did
not become a remedy in ldaho until Ren-
ninger v. State, 70 I1daho 170, 213 P.2d 911
(1950). The best conclusion which I am
able to draw is that the Chief Justice ad-
heres to the view that real property, or
interests therein are subject to condemna-
tion and inverse condemnation, but that an
established business is not. That I do not

understand.

114 1daho 600
In the MATTER OF Application For
PERMIT NO. 47-7680 In the Name of
Royal Crest, Inc.,, Collins Bros. Corp.,
Assignee.

COLLINS BROS. CORP., an ldaho cor-
poration, Appellant-Respondent
on appeal,

v.

A. Kenneth DUNN, Director, Idaho
Department of Water Resources,
Respondent-Appeliant on appeal.

No. 16844.
Supreme Court of Idaho.
July 21, 1988.

Department of Water Resources grant-
ed company's application-for permit to ap-
propriate water from geothermal source,
subject to nine conditions, and company
appealed. The District Court, Fifth Judi-
cial District, Twin Falls County, Danlel C.
Hurlbutt, J., reversed the Department and
granted the company’s application for &
permit without conditions attached. De-
partment appealed. The Supreme Court,
Bakes, J., held that: (1) the company had
not been denied procedural due process in

the permit process; (2) the Department did
not err in conducting a postconference ex-
amination of the premises in question; (3)
the proposed decision and order was not
rendered Invalid by mention of post-hearing
creation of groundwater unit; and (4) De-
partment’s determination that it was not
in the public interest to use water from the
geothermal aquifer to irrigate crops was
not clearly erroneous.

Reversed.

1. Adminlstrative Law and Procedure
6506
Constitutlonal Law ¢=318(2)
Waters and Water Courses ¢=146
Company which sought permit to ap-

propriate water from geothermal ground-
water source was not denied procedural
due process in permit process on ground
that Department of Water Resources con-
sidered matters outside record in drafting
proposed order, as company was provided
with adequate notice of its statutory oppor-
tunity to make exceptions and have hearing
before proposed order became final, and
company was in fact given hearing on mer-
its after order became final‘pursuant to its
motion to modify order. I.C. § 42-1701A;
U.S.C.A. Const. Amends. 5, 14.

2. Waters and Water Courses =133

After conference on company's applica-
tion for permit to appropriate water from
geothermal groundwater source, Depart-
ment of Water Resources did not err by
conducting field examination of premises in
question, as Department was entitled by
statute to conduct field examinations on
water permits, and agreement between
company and those protesting its applica-
tion, which provided that director could de-
cide case based In part “upon the records
of department,’”’ contained no limitation on
director’s statutory authority to examine
premises. 1.C. § 42-1805(3).

3. Waters and Water Courses =146
Fact that proposed decision and order
of Department of Water Resources, con-
cerning company’s application for permit to
appropriate underground water, mentioned
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MIssouri Statutes §260.247

260.247 CONSERVATION, RESOURCES, ETC.

260.247. Annexalion or expansion of solid waste services by city, notice to certanin
private entities, when—city to contract with private entity, duration, terms

1. Any city which annexes an area or enters into or expands solid waste collection -
services into an area where the collection of solid waste is presently being provided by
onc or more private entities shall notify the private entity or entities of its intent to

. "provide solid waste eollection services in the area by certified mail.

2. A city shall not commence solid waste eollection in such area for at least two years ;3%
from the effective date of the annexation or at least two years from the effective date of ! 2%
the notice that the city intends to enter into the business of solid waste collection or to - . -
expand existing solid waste collection services into the area, unless the city contracts with _
the private entity or entities to continue such services for that period. 2%

3. If the services to be provided under a contract with the city pursuant to subsection
2 of this section are substantially the same as the services rendered in the area prior to
the decision of the city to annex the area or to enter into or expand its solid waste
collection services into the area, the amount paid by the city shall be at least equal to the
amount the private entity or entities would have received for providing such services

during that period.

Py
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4. Any private entity or entities which provide eollection service in the area which the ]
city has decided to annex or enter into or expand its solid waste collection services into 5
shall make available upon written request by the city not later than thirty days following o\
such request, all information in its possession or contro] which pertains to its activity in B
the area necessary for the city to determine the nature and scope of the potential - ]

contract.

5. The provisions of this section shall apply to private entities that service fifty or
more residential accounts or fifteen or more commercial accounts in the area in question,

(L.1988, H.B. No. 1207, § A (§ 1))

HAZARDOUS WASTE MANAGEMENT

260.350. Short title

Sections 260.350 to 260.430 shall be known and may be cited as the “Missouri
Hazardous Waste Management Law".
(L. 1977, p. 415, § 1.)

Title of Act: i Hazardous waste superfunds: Legislation and
An Act relating to hazardous waste manage-  cconomies. 52 UMKC L.Rev. 388 (1984).
ment, with penalty provisions and a termination

SR, :",':'_:;ir"f;,'.l‘—f‘.‘ VWi el DA ‘_‘.f-'.""."\{’l'/‘l":%::i;:..tf{l

date for certain provisions. L.1977, p. 415. Library References
Law Review Commentaries Health and Environment ¢=25.5(1). R
Hazardous waste site cleanup: generator lia- CJS. Health and Environment §§ 61 et seq., - ..
bility in Missouri. James T. Price, 40 J. of Mo. 91 et seq., 106 et seq., 115 et seq., 125 et
Bar 289 (1984). seq., 133 et seq. 3 3
o
260.355. Exempted wastes R
Exempted from the provisions of scctions 260.350 to 260.480 are: ??
Co%) Radioactive wastes regulated under section 2011, et seq., of title 42 of United States ! Je
c; s
. . . . . TN
(2 Er{us;xons to the air subject to regulation of and which are regulated by the .t
Missouri air conservation commission pursuant to chapter 643, RSMo; ,3,'

(3) Discharges to the waters of this state pursuant to a permit issued by the Missouri ...
clean water commission pursuant to chapter 204, RSMo;

= .3 o
A

4) l':‘luids injected or rcturngd into_ subsurface formations in connection with oil or gas
operations regulated by the Missouri oil and gas couneil pursuant to chapter 253, RSMo;
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washington Statutes §35-13-280

35.13.260

For the purposes of this section, ea

on the first day of the months of January, April, July, and Oci}
Whenever a revised certificate is forwarded by the office thirty d;
less prior to the commencement of the next quarterly period, the populs
of the annexed territory shall not be considered until the commenceref

the following quarterly period.

Amended by Laws 1967, Ex.Sess., ch. 42, §
ch. 50, § 1; Laws 1975, 1st Ex. Sess ch.
March 29, 1979.

Effective date—l.aws 1967, Ex.Sess.,
ch. 42: Scc Historical Note following
§ 3.30.010.

Savings—Laws 1967, Ex.Sess., ch. 42:
See Historical Note following § 3.30.010.

Cross References

Allocations to cities and towns from
motor vehicle fund, see §§ 46.68.100,
46.68.110. -

Armed forces shipboard population,
on-base naval group quarter population,
and dependents, determination for state
revenue allocation, adjustments to be

* tion of public service business in territory annexed
The annexation by any city of any territory pursuant to those pro

CITIES A&n*'fo

ch quarterly period shall commy

‘-

‘-0

2, eff. July 1, 1967; Laws 1969, EXY
31, § 1; Laws 1979, ch. 151, §?.5

made as for changes dve to anne
see § 43.62.030.

Census to be conducted in d
periods, see Const. Art. 2, § 3. '8

Office of financial managemen
lation of annexed territory to be
to annexing city or town upon 3
of the agency as provided in t.hxs sect
see § 43.62.030. .

Population detemmahons, o!ﬂce
nancial management, see ch. 43.6

State planning and commumty
agency, see ch. 43.63A. - ~q)

of chapter 35.10 RCW which relate to the annexation of a third class ci g

town to a first class city, or pursuant to the provisions of chapter- -‘

RCW shall cancel, as of the effective
chise or permit theretofore granted to
the state of Washington, or by the

territory, authorizing or otherwise permitting the operation of any
tnnsportauon garbage collection and/or disposal or other similar,

service business or facility within the

the holder of any such franchise or permit canceled pursuant to this !

date of such annexaticn, any™f j
any person, firm or corpora
governing body of such aft

limits of the annexed temto

shall be forthwith granted by the annexing city a franchise to co I

such business within the annexed territory for a term of not less

years from the date of issuance there
chlse, permit or public operation, sha

© services to the annexed territory except upon a proper showmg °

inability or refusal of such person,

service said annexed territory at a reasonable price: Provided, Thaf
provisions of this section shall not preclude the purchase by the ah

city of said franchise, business, or fa

price, or from acquiring the same by condemnation upon p'!yme" ¥
damages, including a reasonable amount for the loss of the franchi¥
permit. In the event that any person, firm or corporation whose {rap
or permit has been canceled by the terms of this section shall suffel S
measurable damages as a result of any annexation pursuant to the

of, and the annexing city, bf
1l not extend similar or compe

firm or corporation to 2 eQ“

e

cilities at an agreed or ne£'°

sions of the laws above-mentioned, such person, firm or <:orporaﬁ‘Jn . of

have a nght of action against any city
Amended by Laws 1983 ch. 3, § 54.

L:brnry Referencel
Municipal Corporations ¢=36(1).

196

causmg such damages

CJ.S. Municipal Corpo
seq. '
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Montana Statutes §7-2~4736

CREATION, ALTERATION, AND 7-2-4736

BT 9 ABANDONMENT OF LOCAL GOVERNMENTS
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- (4) In this annexation plan, it must be clearly stated that the entire
" municipality tends to share the tax burden for these services, and if so, the

area may be annexed without a bond issue under the provisions of this part.
History: En. 11-518 by Sec. 5, Ch. 364, L. 1974; R.C.M. 1947, 11-518(par).

7.2-4733. Vote required on proposed capital improvements.
Included within the plan must be methodology whereby the area to be
annexed may vote upon any proposed capital improvements. Should & nega-
tive vote be cast by over 50% of the residents in the section or sections to

be annexed in such election, the area may not be annexed.
History: En, 11-518 by Sec. 5, Ch, 364, L. 1974; R.C.M. 1947, 11-518(part); amd. Sec. 20, Ch.
250, L. 1979.

7-2-4734. Standards to be met before annexation can occur. A
municipal governing body may extend the municipal corporate limits to
include any area which meets the following standards:

(1) It must be contiguous to the municipality’s boundaries at the time the
annexation proceeding is begun. .

(2) No part of the area may be included within the boundary of another
incorporated municipality.

(3) It must be included within and the proposed annexation must conform
to a comprehensive plan as prescribed in Title 76, chapter 1.

(4) No part of the area may be included within the boundary, as existing
at the inception of such attempted annexation, of any fire district organized
under any of the provisions of part 21, chapter 33, if the fire district was orig-
inally organized at least 10 years prior to the inception of such attempted
annexation. However, a single-ownership piece of land may be transferred

from a fire district to a municipality by annexation as provided in 7-33-2127.
History: En. 11-519 by Sec. 6, Ch. 364, L. 1974; amd. Sec. 1, Ch. 81, L. 1977; R.C.M. 1947,
11-519Q1), (2).

7-2-4735. Guidelines for new boundaries of municipality. In fixing
new municipal boundaries, a municipal governing body shall:

(1) wherever practical, use natural topographic features such as ridgelines,
streams, and creeks as boundaries; and

(2) if a street is used as a boundary, include within the municipality land
on both sides of the street, with such outside boundary not extending more

than 200 feet beyond the right-of-way of the street.
History: En. 11-519 by Sec. 6, Ch. 364, L. 1974; amd. Sec. 1, Ch. 81, L. 1977; R.C.}M. 1947,
11-519(3).

7-2-4736. Preservation of existing garbage or solid waste service
in the event of annexation. (1) A municipality that annexes or incorpo-
rates additional area receiving garbage and solid waste disposal service by a
motor carrier authorized by the public service commission to conduct such
service may not provide competitive or similar garbage and solid waste dis-
posal service to any person or business located in the area for 5 years follow-
ing annexation except:

(a) upon a proper showing to the public service commission that the exist-
ing carrier is unable or refuses to provide adequate service to the annexed or
incorporated area; or

B et AT O s Pk
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(b) after the expiration of § years, if a majority of the residents of the :
annexed or incorporated area sign a petition requesting the municipality to .
provide the service. :

(2) If a proper showing is made that the existing carrier is unable or.
refuses to provide adequate service to the annexed or incorporated area or,
after the expxratxon of 5 years, if a majority of the residents sign a petition :
requesting service from the municipality, the municipality may provide gar- {
bage and solid waste disposal service to the entire annexed or mcorporated:i
area. o
(3) For the purposes of determining whether an existing motor carrier :
provides adequate service, those services provided by the carrier prior to‘

annexation are considered adequate services. *d
History: En. 11-526 by Sec. 1, Ch. 131, L. 1977; R.C.M. 1947, 11-526; amd. Sec. 1, Ch. 434, i
L. 1979; amd. Sec. 1, Ch. 381, L. 1987. ;
Cross-References 8 '
Public Service Commission — cemﬁc.auon of T
garbage or solid waste services, Title 69, ch. 12, o
part 3. e
8

7-2-4737 through 7-2-4740 reserved. ' . .

aty
7-2-4741. Right to court review when area annexed. (1) Within 30 :
days following the passage of an annexation ordinance under authority of this!:
part, either a majority of the resident freeholders in the territory or the
owners of more than 75% in assessed valuation of the real estate in the ter-:
ritory who believe that they will suffer material injury by reason of the failure:
of the municipal governing body to comply with the procedure set forth ini’
this part or to meet the requirements set forth in 7-2-4734 and 7-2-4735, as”
they apply to their property, may file a petition in the district court of the'
district in which the municipality is located seeking review of the action of
the governing board and serve a copy of the petition on the municipality in'
the manner of service of civil process.
{2) If two or more petitions for review are submitted to the court, the,
court may consolidate all such petitions for review at a single hearing. "
History: En. 11-522 by Sec. 9, Ch. 364, L. 1974; R.C.M. 1947, 11-522(1), (2).

Cross-References
Service of civil process, Title 25, ch. 3, part 2.

r

7-2-4742. Court review and decision when area annexed. (1) The'
review authorized under 7-2-4741 shall be conducted by the court without s
jury. The court may hear oral arguments and receive written briefs and may
take evidence intended to show that either:

(a) the statutory procedure was not followed; or

(b) the provisions of 7-2-4731 through 7-2-4735 were not met.

(2) The court may affirm the action of the governing body thhout
change, or it may:

(a) remand the ordinance to the municipal governing body for further pro-
ceedings if procedural irregularities are found to have materially prejudiced
the substantive rights of any of the petitioners;

(b) remand the ordinance to the municipal governing body for amendment

Af the hnurdarac *n ranform to the Drovisions of 7.2.4734 and 7.0.4725 byt



F-4

North Carolina Statutes §160A.37.3

§ 160A-37.2 ART. 4A. EXTENSION OF LIMITS § 160A-37
amendment by ¢. 827, s. 1 substitu
reference to Chapter 150B for refere:

to Chapter 150A in this section.

afTected by this act except as provided in
Section 25.”
The act was ratified June 29, 1983.
Effect of Amendments. — The 1987

§ 160A-37.2. Assumption of debt.

(a) If the city has annexed any area which is served by a rw
fire department and which is in an insurance district defined unc
G.S. 1563A-233, a rural fire protection district under Article 3A
Chapter 69 of the General Statutes or a fire service district unc
Article 16 of Chapter 153A of the General Statutes, then upon t
effective date of annexation if the city has not contracted with t
rural fire department for fire protection, or when the rural {

. department ceases to provide fire protection under contract, tk
the city shall pay annually a proportionate share of any payme:
due on any debt (including principal and interest) relating to fac
ties or equiﬁment of the rural fire department, if the debt v
existing at the time of adoption of the resolution of intent, with
payments in the same proportion that the assessed valuation of -
area of the district annexed bears to the assessed valuation of
entire district on the date the annexation ordinance becomes ef
tive.

(b) The city and rural fire department shall jointly presen
payment schedule to the Local Government Commisson for
proval and no payment may be made until such schedule is

proved. (1983, c. 636, s. 22.)

Editor's Note. — Session Laws 1983,
c. 636, 8. 37.1, as amended by Session
Laws 1983, c. 768, s. 25, provides: “The
General Assembly intends by this act to
repeal all acts and provisions of acts that
modify the application to particular cit-
ies and towns of Parts 2 and 3 of Article
4A of Chapter 160A of the General Stat-
utes or that exempt particular cities or
towns from the applicaiton of either or
both of those two Parts. Therefore, all
such acts and provisions of acts, even if
not specifically listed and repealed in
Sections 26 through 35.4 of this act, are
repealed. Neither this section nor Sec-
tions 26 through 354 of this act shall
affect any annexation in progress on the
dates of ratification of this act under any
of the repealed or amended sections.”

Session Laws 1983, ¢. 636, &. 38,
vides: "This act shall be eflective -
respect to all annexations where re:
tions of intent are adopted on or :
the date of ratification of this act, e
that Sections 36 and 37 shall becorr
fective with respect to all annexa
where resolutions of intent are adc
on or after July 1, 1984, Sections
through 35.5 and Section 37.1 are ¢
tive upon ratification and Sectio
shall become effective as provide
that section. No annexation where :
olution of intent was adopted priort
date of ratification of this act she
affected by this act except as provid
Section 25."

The act was ratified June 29, 1!

§ 160A-37.3. Contract with private solid waste «
lection firm(s).

(a) If the area to be annexed described in a resolution of in
passed under G.S. 160A-37(a) includes an area where a pri
solid waste collection firm or firms:

(1) On the ninetieth day preceding the date of adoption o
resolution of intent in accordance with G.S. 160A-37(
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§ 160A-37.3 =  CH. 160A. CITIES AND TOWNS § 160A-37.3

(2) On the ninetieth day preceding the date of adoption of the
resolution of consideration in accordance with G.S.
160A-37(i) -
was providing solid waste collection services in the area to
be annexed, and is still providing such services on the date
of adoption of the resolution of intent, and:

(3) By reason of such annexation any franchise with a county
or arrangements with third Sarties for solid waste collec-
tion will be terminated, an

(4) During the 90-day period preceding the date of adoption of
the resolution of intent or resolution of consideration pro-
vided by subdivisions (1) or (2) of this subsection, the firm
had in such area an average of 50 or more residential cus-
tomers or a monthly average revenue from nonresidential
customers in such area of five hundred dollars ($500.00) or
more; provided that customers shall be included in such
calculation only if policies of the city will provide solid
waste collection to those customers such that arrange-
ments between the solid waste firm and the customers will
be terminated, and

(5) If such firm makes a written request that it wishes to con-
tract, signed by an officer or owner of the firm, and deliv-_
lelred.to the city clerk at least 10 days before the public

earing, )
unless other arrangements satisfactory to the private solid
waste collection firm or firms have been made, the city
shall either:

(6) Contract with such solid waste collection firm(s) for a pe-
riod of two years after the effective date of the annexation
ordinance to allow the solid waste collection firm(s) to pro-
vide collection services to the city in the area to be annexed
for sums determined under subsection (d) of this section, or

(7) Pay to the solid waste collection firm(s) in lieu of a contract
a sum equal to the economic loss determined under subsec-
tion (f) of this section.

(b) The city shall make a good faith effort to provide at least 20
days before the public hearing a copy of the resolution of intent to
each private firm providing solid waste collection services in the
area to be annexed.

(c) The city may require that the contract contain:

(1) A requirement that the private firm post a performance
bond and maintain public liability insurance coverage;

(2) A requirement that the private firm agree to service cus-
tomers in the annexed area that were not served by that
firm on the effective date of annexation;

(3) A provision that divides the annexed area into service
areas if there were more than one firm being contracted
within the area, such that the entire area is served by the
private firms, or by the city as to customers not served by
the private firms; .

(4) A provision that the city may serve customers not served by
the firm on the effective date of annexation;

(5) A provision that the contract can be cancelled for substan-
tial violations of the contract, but no contract may be can-
celled on these grounds unless the Local Government Com-
mission finds that substantial violations have occurred,
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§ 160A-37.3 ART. 4A. EXTENSION OF LINITS § 160A-37.3

except that the city may suspend the contract for up to 30
days if it finds substantial violation of health laws;

(6) Performance standards, not exceeding city standards, with
provision that the contract may be cancelled for substan-
tial violations of those standards, but no contract may be
cancelled on those grounds unless the Local Government
Commission finds that substantial violations have oc-
curred;

(7) A provision for monetary damages if there are violations of
the contract or of performance standards.

(d) If the services to be provided to the city by reason of the
annexation are substantially the same as rerdered under the fran-
chise with the county or arrangements with the parties, the amount
paid by the city shall be at least ninety percent (90%) of the amount
paid or required under the existing franchise or arrangements. If
such services are required to be adjusted to conform to city stan-
dards or as a result of changes in the number of customers, and as a
result there are changes in disposal costs (including mileage and
landfill charges), requirements for storage capacity (dumpsters
and/or residential carts), and/or frequency of collection, the amount
paid by the city for the service shall be increased or decreased to
reflect the value of such adjusted services as if computed under the
existing franchise or arrangements. In the event agreement cannot
be reached between the city and the private firm under this subsec-
tion, such matters shall be determined by the Local Government
Commission.

(e) The city may, at any time after one year’s operation thereun-
der, terminate a contract made with the solid waste collection firm
under subsection (a) of this section upon payment to said firm of an
amount equal to the economic loss determined in subsection (f) of
this section, but discounted by the percentage of the contract which
has elapsed prior to the effective date of the termination.

(f) As used in this section, “economic loss” is 12 times the aver-
age monthly revenue for the three months prior to the passage of
the resolution of intent or resolution of consideration, as applicable
under subsection (a) of this section, collected or due the private firm
for residential, commercial, and industrial collection service in the
area annexed or to be annexed.

(g) If the city fails to offer a contract to the private firm within 30
days following the passage of an annexation ordinance, the private
firm may appeal to the Local Government Commission. The private
firm may appeal to the Local Government Commission for an order
staying the operation of the annexation ordinance pending the out-
come of the review. The Commission may grant or deny the stay
upon such terms as it deems proper. If the Local Government Com-
mission finds that the city has not made an offer which complies
with this section, it shall remand the ordinance to the municipal
governing board for further proceedings, and the ordinance shall
not become effective until the Local Government Commission finds
that such an offer has been made. Either the private firm or the city
may obtain judicial review in accordance with Chapter 150B of the
General Statutes.

(h) A firm which has given notice under subsection (a) of this
section that it desires to contract, and any firm that the city be-
lieves is eligible to give such notice, shall make available to the city
not later than five days following a written request of the city all
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§ 160A-38 CH. 160A. CITIES AND TOWNS § 160A-38

information in its possession or control, including but not limited to
operational, financial and budgetary information, necessary for the

city to determine if the firm qualifies for the benefits of this section
and to determine the nature and scope of the potential contract

and/or economic less. (1985, ¢. 610, s. 3; 1987, c. 827, s. 1)

Cross References. — As to eflective
date of annexation ordinances adopted
under Article 4A of Chapter 160A, see
§ 160A-58.9A.

Editor’'s Note. — Session Laws 1985,
¢. 610, s. 8 provides that this section ap-

tion of intent under Parts 2 or 3 of Arti-
cle 4A of Chapter 160A is adopted on or
after September 1, 1985.

Effect of Amendments. — The 1987
amendment by c. 827, s. 1 substituted
reference to Chapter 150B for reference

plies to all annexations where a resolu- to Chapter 150A in this section.

§ 160A-38. Appeal.

(a) Within 30 days following the passage of an annexation ordi-
nance under authority of this Part, any person owning property in
the annexed territory who shall believe that he will suffer material
injury by reason of the failure of the municipal governing board to
comply with the procedure set forth in this Part or to meet the
requirements set forth in G.S. 160A-36 as they apply to his ilmcgerty
may file a petition in the superior court of the county in which the
gnuml;t‘:)ighl‘ity is located seeking review of the action of the govern-
ing . .

(b) Such petition shall explicitly state what exceptions are tiken
to the action of the governing board and what relief the petitioner
seeks. Within five days after the petition is filed with the court, the
person seeking review shall serve copies of the petition by regis-
tered mail, return receipt requested, upon the municipality.

(c) Within 15 days after receipt of the copy of the petition for
review, or within such additional time as the court may allow, the
municipality shall transmit to the reviewing court

(1) A transcript of the portions of the municipal journal or
minute book in which the procedure for annexation has
been set forth and

(2) A copy of the report setting forth the plans for extending
services to the annexed area as required in G.S. 160A-35.

(d) If two or more petitions for review are submitted to the court,
the court may consolidate all such petitions for review at a single
hearing, and the municipality shall be required to submit only one
set of minutes and one report as required in subsection (c).

_(e) At any time before or during the review proceeding, any peti-
tioner or petitioners may apply to the reviewing court for an order
staying the operation of the annexation ordinance pending the out-
come of the review. The court may grant or deny the stay in its
discretion upon such terms as it deems proper, and it may permit
annexation of any part of the area described in the ordinance con-
cerning which no question for review has been raised.

. (D) The court shall fix the date for review of annexation proceed-
ings under this Chapter, which review date shall preferably be
within 30 days following the last day for receiving petitions to the
end that review shall be expeditious and without unnecessary de-
lays. The review shall be conducted by the court without a jury. The

court may hear oral arguments and receive written briefs, and may
take evidence intended to show either
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APPENDIX G

California Statutes §4270-4273

Pt. 2 SOLID WASTE ENTERPRISES § 4270

Chapter 2.7
SOLID WASTE ENTERPRISES

4270. Definitions. )

4271. Legislative findinps and declaration.

4272. Continuntion of service by solid waste enterprise; limitations.
4273. Contraet for termination of service,

Chapter 2.7 was added by Stats.1976, ¢. 450, p. 1101, § &.

§ 4270, Detinitions

Unless the context otherwise requires, the following definitions
shall govern the construction of this chapter:

(aJ “Exclusive solid waste handling services” means any action
by a local agency, whether by franchise, contract, license, permit, or
otherwise, whereby the agency itself or one or more other designated
local agencies or designated solid waste enterprises shall have the ex-
clusive right to provide solid waste handling services of any class or
type within all or any part of the territory of the local agency.

(b) “Local agency" means any county, ¢ity and ecounty, city, or
special district having power to provide solid waste handling services
either by the agency itself or by authorizing or permitting other local

agencles or solid waste enterprises to provide solid waste handling
services.

(¢) “Solid waste” means all putrescible and nonputrescible solid
and semisolld wastes, including garbage, trash, refuse, paper, rubbish,
ashes, industrial wastes, demolition and construction wastes, aban-
doned vehicles and parts thereof, discarded home and industria!l appli.

ances, manure, vegetable or animal solid or semisolid wastes, and oth-
er discarded solid and semisolid wastes.

(d) “Solld waste enterprise” means any individual, purﬁtership,
joint venture, unincorporated private organization, or private corpo.
ration regularly engaged in the business of providing solid waste han.
dling services.

(e) “Solid waste handling services” means the collection, trans.
portation, storage, transfer, or processing of solid wastes for residen.
tlal, commercial, institutional, or industrial users or customers.

(Added by Stats.1976, e, 430, p. 1101, § 2.)

Library Referenoes
Munlelpal Corporetions ¢=007. C.J.S. Munlelps! Corporetions § 265,
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§ 4271 GARBAGE AND REFUSE DISPOSAL

§ 4271, Legislative findings and declaration
The Legislature finds and declares as follows:

Although local agencles are empowered to furnish solid waste B
handling services, in extensive parts of the state solid waste enter. B
prises are furnishing all or substantial portions of necessary solig B
waste handling services. :

It is in the public interest to foster and encourage solid waste en. B
terprises 50 that, at all times, there will continue to be competent en. §
terprises willing and financially able to furnish needed solid waste §i
handling services. r

(Added by Stats.1976, e. 430, p. 1101, § 2)

§ 4272. Continuation of service by solid waste enterprise; lim. §
itations

Where a local agency has authorized, by franchise, contract, or
permit, a solld waste enterprise to provide solid waste handling serv.
ices and such services have been provided for more than three pre-
vious years, the golid waste enterprise may continue to provide such
services up to five years after mailed notification to such enterprise
by the local agency having jurisdiction that exclusive solid waste kan-
dling services are to be provided or authorized, except that if the sol-
id waste enterprise has an exclusive franchise or contract then the
solld waste enterprise shall continue to provide such services and

.shall be limited to the unexpired term of the contract or franchise or
five years, whichever is less. A solid waste enterprise providing solid
waste handling services shall be subject to the provisions of this sec.
tion only if:

(a) The services of the enterprise are in substantial compliance
with the terms and conditions of any such franchise, contract, or per-
mit, and meet the quality and frequency of services required by the
local agency in other areas not served by the enterprise.

(b) The rates charged by the enterprise may be periodically re-
viewed and set by the local agency.

Nothing in this chapter shall be construed to affect the right of 2
city following annexation to terminate for cause a franchise, contract.
or permit held by a solid waste enterprise authorized by the county.
" (Added by Stats.1976, c. 430, p. 1101, § 2.)
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Pt. 2 FUMES FROM BURNING GARBAGE § 4300

Notes of Declislons

I. In general

County-licensed refuse collector operat- A city-licensed refuse collector “auto-
ing in area for less than a year preceding matically” acquired right to serve annexed
such area's annexation to the City of Mo- area, subject to city's power to “permit”
desto would acquire no right to continue county-licensed collector to operate in an-
service in annexed area since this section nexed area for up to three years. 1d.
requires three years of previous service in
safid area, 58 Ops.Atty.Gen. 467, 6-5-75.

§ 4273. Contract for termindtion of service

Any local agency or solid waste handling enterprise may con-
tract, upon mutually satisfactory terms, for the termination of all or
any part of the business of the enterprise prior to the expiration of
the period specified in Section 4272.

(Added by Stats.1976, c. 430, p. 1101, § 2.)

Chapter 3
FUMES ESCAPING FROM BURNING GARBAGE
Article Seet'lon
1. Cremation of Refuse, Generally ..., 4300
2. Cremation of Animal Refuse ...l 4303
Article 1

CREMATION OF REFUSE, GENERALLY

Sec.

4300. Operation of crematory.
4301. Contamination of atmosphere.
4302, Violation; misdemeanor.

§ 4300. Operation of crematory

No person shall operate in any city, city and county, or town any
crematory for the destruction by fire heat of garbage, ashes, offal or
other refuse matter, except as provided in this chapter.

(Stats.1939, c. 60, p. 561, § 4300.)

Historical Note
Derlvation: Stats.1909, c. 046, p. 978, §

1
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APPENDIX H

Summary of Roundtable Discussion



NOTES FROM COLLECTOR
COMPENSATION DISCUSSION
October 16, 1989

Why should the Legislature require compensation for haulers displaced
by organized collection?

A. Investment

Haulers have big investment, in time and money, tied up in business
in a specific location. . The hauler may have worked years to build
a business in a city and it may be the haulers only business. If
the city bid out the service, the hauler may be out of business,
especially with residential contracts. Haulers have expectations
of continuing with residential accounts, but not so much with
commercial accounts.

B. Fairness

It’s not fair to change collection systems, so that haulers risk
loss of business. Organize collection may result in hardship for
haulers, depending on the method of organized collection.

The industry views the change from an open system to an organized
system that results in displaced haulers (especially the bid
system) as the most intrusive way to achieve city goals. Other
forms of regulation, like specifying hours and days of pick-up,
would result in less hardship on haulers than changing the collec-
tion system. If the city (or county) chooses a method that results
1R 1qfs of business, the city should compensate the haulers for
that loss.

It is not right to go in and change the way a business has operated
for many years. Haulers are not so much interested in compensa-
tion, but want the ability to continue in their business.

C. Mobility/Ability to Compete

Haulers have limited ability to compete in another city. Both
municipality and hauler representatives believe that residential
customers have strong loyalties to existing haulers. It’s hard to
compete in a new location and to replace residential business.

D. Equalize Footing With Cities

Haulers don’t mind competing with other haulers, based on price or
service. Haulers can negotiate with customers. The city can come
in and change the rules of the marketplace. Haulers can’t compete
against a city. Compensation puts the hauler back on the same
footing as the city.

E. Transferability of Assets

Collection services require 1large capital investment, unlike
professional services (e.g. attorney, engineering). Termination of
collection services contracts results in loss of major asset of
hauling business, because the capital investment depreciates so
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F.

quickly that it is not transferrable. Haulers can’t turn around
and sell expensive trucks.

Impact of Change to Bid System

If city goes to a bid system, other haulers in the community may
not be able to wait to bid the next time. Small haulers may be
wiped out during the term of the bid contract. Thus, bid systems
may result in monopolies or at least favor large companies that can
afford to wait or are more mobile.

Unlike in other municipal bid processes, failure to win the bid
could result. in the loss of many, many contracts (e.g. 10,000
residential accounts).

A small hauler that services only a small part of the city may be
unable to bid on a city-wide contract because he or she does not
have the resources to perform the required service. The loss of
business may result not only from losing the bid, but from an
inability to bid. A bid system favors larger haulers.

Are there reasons that the Legislature should not adopt a collector
compensation law?

A. Improper Infringement on Local Decision Making

B.

The cities have the right to look at the best way to organize
collection to best serve the community. If just compensation were
required for displaced haulers, the only options for cities not
involving compensation are open collection and negotiated contracts
with consortiums of existing haulers. Each city should have the
right to address the appropriate means to reach its own goals for
organized collection. Each community is unique.

Precedent/Floodgates

If compensation is required for haulers displaced by legitimate
government action, industry similarly affected will seek compensa-
tion. Hauling services are not unique (similar services include
snow plowing, sewer, water and gas services, diseased free removal,
cable TV, city attorney, and engineering services). Those busi-
nesses make investments and are significantly affected by a change
in service.

Rules requiring‘compensation for government action have developed
in the courts over time. The Legislature has never created a
statutory right compensation absent a constitutional right.

. Chilling Effect

Requiring compensation would act as a disincentive to organizing
collection. Many cities are examining organized collection in
order to meet state, Metropolitan Council or county mandates or
goals. Many Cities don’t 1like organized collection anyway.
Requiring compensation might dampen further a city’s enthusiasm for
pursuing organized collection. The requirement would slow down the
process, and in many cases, stop it altogether. At a minimum,
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compensation would narrow choices for a negotiated contract or open
system.

County representatives also said that it might inhibit their
willingness to proceed with an already complicated task, although
the source of the revenue is an important consideration.

D. Practical Difficulties/Definition Problems

Under the current statutes, the definition of organized collection
is too broad. It could be construed to include licensing haulers,
regulating pick-up, requiring recycling, etc. If so, this may give
the hauler too much control over whether he or she is displaced and
would thus be entitled to compensation. For example, if a city
increased its insurance requirements for licensing or required
recycling pick-up, a hauler could say that the new requirement was
financially impossible for him or her to meet. Non-compliance
would mean an inability to operate in the city and, in effect,
displacement. A hauler’s decision not to proceed may result in the
requirement of paying compensation.

[Long discussion regarding the city’s ability to regulate. Hauling
industry says that haulers are better able to decide how to meet
goals. Examples include: 1) decisions on number of trucks
servicing an area versus ability of garbage haulers to manage yard
waste and recyclables; 2) decisions on bagging wastes to achieve
ban on burning (no bags in compost piles) versus ability of trucks
to handle debagged wastes (separate bag collection).

City of Eagan used licensing requirements for volume-based fees,
recycling pick-up and districting. The requirements were jointly
developed with haulers. Procedures for organizing collection are
supposed to protect haulers, but maybe more procedural protection
is needed. This is different from requiring compensation.]

One reason that you don’t have just compensation statutes is that
each fact situation is unique. Judicial system can weigh and
balance the differences. It is the only method that can match the

situation to the remedy. A formula is likely to over-compensate or
under compensate all the time.

Assuming that compensation should be required, when should government
be required to pay?

Point - Organized collection statue is very broad. If compensation is
provided by statute, it must proceed with definition of what will

trigger compensation. The statute currently defining organizing
collection is not sufficiently clear.

A. Bid Process

Compensation should be required if a city organizes collection by
bid process and the result is the loss of business, including bid
zones, with smallest zones matching smallest hauler capability.
Bid zones have the same effect as bids. Haulers will bid against
each other and cut prices and someone will lose. No matter how it
is bid, it would still be offensive to haulers.
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B. Win/Lose Organized Collection Schemes

Compensation should required for organized collection that has the
effect of allocating customers to the extent that it changes
current allocations so that there are winners and losers.

If the hauler currently picking up 18% of the community for $10.00,
and if the community says you can continue to collect 18% but at
$6.25, the haulers believe this action is compensable, unless the
price was negotiated.

C. Not Required if Rational Requlations or Good Fajth Negotiations

Licensing requirements, day zoning, recycling collection are not
included within definition of compensable organized collection.

Dakota County - Open enterprise system where cities, and county worked
out informal, the pick-up of yard waste and recycled materials.

City interest - Minimize traffic on streets, in light of mandatory
collection requirements for yard waste and recycled materials.

Bottom Line - Bid process would require compensation; good faith negotia-
tion would not require compensation; licensing would not.

Why aren’t haulers organizing similarly to submit bids? Why is this
different from negotiations? Answers:

(1) Some haulers have the ability to bring in trucks from elsewhere
and bid low (Large Haulers).

(2) Anti-trust problems

(3) If form consortiums to bid, maintain the element of competition

in bidding process. There is no competition in a negotiation
setting.

(4) Not limited to haulers in the area.

Concern with large haulers bidding at below cost to win contracts, lose
money for the initial term and then renegotiate better price.

IV. What Criteria Should be Used to Establish Eligibility for Compensa-
tion?

A. Areas of Service

If haulers service 50 residential accounts or more or 15 or more
commercial accounts (MO and NC).

B. Length of Service

1. California - 3 years.

2. Hauler proposal - 3 months. Hauling industry response: 3
months is not long enough. First 3 months are very volatile, in
any business.



3. In business at the time the notice of organized collection is
issued. (Licensing haulers is mandatory.)

. Percent of Business in_an Area - Not discussed.

. Haulers should not be eligible if they voluntarily choose not to
join a consortium.

Haulers bottom line: We’ll take what we can get.

How should the Amount of Compensation be Determined?

A. Is a 2 to 5 year notice period, in lieu of compensation, suffi-

cient?

Hauling industry response: No, because they like what they do.
Haulers want notice, but that’s not enough.

City response: Section 115A.94 - the process of organized collec-
tion was the necessary amortization period.

. Formula

Problems - How do you value the loss? A formula is likely to
always result in over-compensation or under compensation.

Haulers proposed formula - 18 months of average monthly income.

Problem: Haulers can use compensation to undercut business in
another city and get foot in door.

. Case-by-Case (Judicial or Arbitration
Haulers want recognition that have a compensable interest.
Court proceeding has full fact finding mechanism.

Statutes provide that the city pay FMV of business. Then, the
courts decide.

Advantage - Can look at each situation in each community because
the hauling is very different. e.g. Minneapolis haulers don’t
collect tipping fees. Communities have different lot sizes,
different volume of trash.

Haulers response: Open to method so long as the right to compensa-
tion exists.

. Middle Ground

Statute can list criteria for giving guidance to determining
compensation. e.g. permanent loss of business; transitional loss
(lesser damages); mitigation of damages (tort law theory).



VI.

VII.

Who Should Pay?
A. Winning Hauler

B.
C.

The héu]er should calculate into his or her bid an amount necessary
to compensate losing haulers.

Compensation could come from the difference between price presently

paid and savings resulting from increased efficiency (temporary?)
(If buy out hauler, haulers pay costs with proceeds from business.)

City should have some responsibility for its decision, split 50/50
City-imposed surcharge

Alternatives to Compensation

A. Strengthen Existing Process

Require that the city thoroughly consider all organized collection
options and that all haulers are included in the process. Note
that government representatives felt that the haulers are very
persuasive to customers. Thus, if the haulers are guaranteed an
opportunity to make their case, they are 1likely to succeed.
Residents want to maintain own haulers, even relative to a negotia-
ted contract.

Disadvantage - If the city fails to consider contract negotiations,
the hauler has the opportunity to sue for an injunction. A lawsuit
may jeopardize the ability to negotiate because of i11 feelings.

. Require Good Faith Contract Negotiations

Change the process to require a specified time period in which to
conduct good faith negotiations (like designation). If hauler
refuses the negotiated plan, the hauler is on his own.

Disadvantage - Restricting a municipality’s ability to bid out
garbage collection services and providing for compensation when the
constitution does not require compensation, set a precedents that
government will oppose. It may open the floodgates.

Note that 90 day negotiation pericd may be insufficient if the city
offers a "take it or leave it" plan.

. Require compensation where process not just and fair.

Note: Compensation statute risks the ire of all communities, where
only "5%" of the communities are not likely to work with the
haulers.
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SURVEY ON JUST COMPENSATION
INTRODUCTION

This report summarizes the responses to the survey conducted by DPRA for the
Legislative Commission on Waste Management. The survey, intended to elicit opinions
on the subject of just compensation for waste haulers displaced by systems of organized
collection, was mailed to 17 waste haulers and 58 government officials. A separate
version was sent to each of the two groups, one for haulers and one for government
officials. Copies of the surveys are attached in the Appendix. As of October 24, DPRA
had obtained responses from 35 government officials and 12 waste haulers.

METHODOLOGY

The 17 waste haulers that were selected comprise the 12-member Minnesota steering
committee of the National Solid Waste Management Association, four of whom are also
board members of the Minnesota Waste Association (MWA). The other five are board
members of the MWA. It was expected that haulers on boards of professional
organizations would be the most knowledgeable about the subject of the survey;
therefore, these were the haulers selected. The 58 government officials surveyed
comprise 17 people recommended by the Executive Director of the Association of
Metropolitan Municipalities, a random sample of 13 county solid waste officers (out of
87), and a random sample of 28 members of the League of Minnesota Cities (out of 65).

DPRA mailed surveys to all 75 people, and also phoned the nine haulers who are on the
board of the MWA and 22 randomly selected government officials.

RESULTS

Based on the different types of questions contained in the surveys, the discussion of

responses is divided into categories, as follows:
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0 Experience with organized collection

0 Effects of organized collection

0 Interest in the issue of just compensation

0 Circumstances for granting just compensation

0 Advantages and disadvantages of just compensation

0 Funding for just compensation

o Suggestions
EXPERIENCE WITH ORGANIZED COLLECTION
Haulers

Six haulers (50%) have collected in communities that have an organized collection
system; currently four haulers collect in such communities. Three of the six haulers lost
business as a result of organized collection by their communities and no longer collect
there, although one of these haulers is now servicing a different community with
organized collection. The fourth hauler lost some business but still collects in the
community, having bought out the other haulers during six to seven years following
organized collection. The fifth hauler did not lose business when his community
organized, and the sixth hauler collects in a community that was already organized
before he began collecting there. None of the twelve haulers responding to the survey
has ever bid for collection as part of a group. Six haulers (50%) have bid alone on
projects; four of these have won, although only two of these four are still collecting in an
organized community. Four hauiers have participated as members of groups or consortia
of firms in negotiations to implement organized collection. Although only one of these
haulers obtained a contract via negotiation, none of them see the negotiation process as

a problem.

Regarding the particular aspect of organized collection that is a problem for the
collection industry, six haulers (50%) responded that organized collection itself is a
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problem, although five of the six believe that different procedures would address their
concerns. On the issue of the bidding process being a problem versus the negotiating
process being a problem: seven haulers believe bidding is a problem but that
negotiations are not, two haulers believe negotiations are a problem but bidding is not,
one hauler believes both are a problem, and one hauler does not know, althoﬁgh he
believes that organized collection of commercial customers would violate the ethic of
free enterprise. Several haulers had comments on the bid method. One hauler indicated
that haulers have a harder time protecting their businesses and investments when the bid
method is used, because they lose everything at once if they lose on a bid. Others
suggested that bids favor the syndicated collection corporations that can afford to bid low
and lose money for a few years to eliminate competition without buying it out. In this
latter scenario, the assertion is that there will be no small haulers left to enter into

negotiations should the community decide to offer negotiations at a later time.
Local Government Representatives

Of the 35 local government representatives who responded to the survey, 19 have
organized collection systems, 14 do not, and 1 does not know. These representatives
were asked for their ideas on trade-offs between bidded contracts and negotiated
contracts for refuse collection. Their comments are summarized below.

Negotiation
Pros

- considers factors not possible to consider in bids (reputations,
credibility, long-term viability, good faith)

- easier to consider best interests of city

- quicker and easier

- preserves long-term opportunity for competitive services

- flexible for both city and haulers

- less threat of litigation

- less chance of receiving frivolous or inaccurate bids

- fairer

- prevents monopolies

- protects small haulers by preventing displacement
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- process may appear closed
- could perpetuate some inefficiencies of collection
- more political

Bidded

- cleaner and safer

- prevents charges of favoritism
- city obtains competitive price
- perceived to be fair

- emphasizes performance

- considers only cost, but not overall value

- time-consuming

- may eliminate firms or innovations, or both

- decision likely to be contested

- puts small haulers out of business

- risks getting a contractor that will go out of business
- not flexible

EFFECTS OF ORGANIZED COLLECTION
Haulers

With regard to the effects of organized collection, ten of the twelve responding haulers
answered "yes" to the question, "If a hauler loses business because of organized
collection, is it more difficult to find replacement business than if the loss is due to direct
competition?" The other two haulers, both of whom have experience in organized
communities, answered that it "Depends on the situation." One hauler has made up the
loss of residential customers by switching to commercial collections. Several haulers
noted that it is the size of the loss resulting from organized collection that is the critical
factor. A loss due to organized collection means the loss of a geographic zone, usually

with hundreds of pick-ups, where as losses from direct competition result in the loss of a
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single pick-up at a time. The hauler who replaced lost business 6-7 years after his
community organized noted that when commercial collections are separate from the
residential system it is possible to replace business by obtaining commercial customers on
an individual basis.

Local Government Representatives

Eight of the nineteen communities with organized collection used the bidded process for
contracts; haulers were displaced in one of these and the official there would use the
negotiation process if this would preclude compensation. No haulers have ever
requested compensation from any of the communities covered by the survey. Regarding
the question of bidding versus negotiating: of the 8 representatives in organized
communities who use the bid process, 3 would negotiate if this would obviate the need to
compensate displaced haulers. Of those who already use a process other than bid (10
representatives), S would negotiate, 1 would not, and 4 felt the question was not
applicable. Seven representatives from non-organized communities (out of the 9 who
responded to this question) would negotiate, 1 would not, and 1 did not know.

INTEREST IN THE ISSUE OF JUST COMPENSATION
Haulers

All (100%) of the twelve haulers who responded have been thinking and talking about
the issue of just compensation for displaced haulers, and ten of the twelve rate their
level of interest in the subject as "very high."

Local Government Representatives
For the local government representatives, the survey questions on this category appeared

to be slightly confusing: the representatives were not sure if they were being asked if

they had thought about actually instituting a compensation program or if they had merely
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thought about the issue. Also, they were not sure if they weré being asked their level of
interest in actually instituting a compensation program or their level of interest in the
issue for its potential ramifications.  Many representatives included comments to clarify
their position. Eleven officials rated their interest and awareness as "very high," eight
said they had "some" interest, five said they had "heard of it," eight said their level of
knowledge and interest is "none,” and two did not respond. The representatives in the
seven-county "metro” area have a stronger level of awareness about the subject than
those located "out-state."

CIRCUMSTANCES FOR GRANTING JUST COMPENSATION
Haulers

Haulers were asked their opinion of six possible reasons for a community to grant
compensation to haulers displaced by organized collection. The table below illustrates
their agreement and disagreement with these reasons.

REASONS FOR COMPENSATION

- Does Not Apply
Agree Disagree = _or Blank
1. It is only fair to pay for 11 1 -

someone whose business is
eliminated

2. Garbage collection is 6 6 -
unique and shouldn’t be
compared with other
businesses licensed or
regulated by the community

3. Hauler should be compen- 3 7 1
sated only if they have no
obvious opportunity for
other business Table continued......
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REASONS FOR COMPENSATION
(continued)

. Does Not Apply
Agree Disagree

4. Haulers have outstanding 11 1
debts on their equipment
that should be covered by
compensation

S. Haulers have very little 4 2 6
chance of finding other job
opportunities that pay the
same

6. A license to collect garbage 5 3 4
should be considered more like

a long-term contract to operate
in a community.

Local G R .

Upon being asked for reasons that could justify special treatment for garbage haulers
versus other enterprises regulated by the community in considering the issue of just

compensation, only two officials responded:

1) They are a private industry that has taken care of a public problem for too
long; they unknowingly place their health at risk.

2) The state’s mandate on recycling puts them in a unique position. -
Haulers and Local Government Officials

Both haulers and representatives were asked about the applicability of various criteria to
determine if compensation is warranted. Twenty-one local government representatives

indicated that no criteria should be considered (60%), to express their opposition to the
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concept of compensation for displaced haulers. Only one hauler left the item blank.
Another believes the criteria are not applicable because they sidestep the issue of
livelihood; he believes the loss of business cannot be broken down, and that his 17-year-
old business is not more important than a 17-month-old business. Responses of both

haulers and representatives are combined in the table below, for ease of contrast and

comparison.
Circumstances or Criteria for Granting Compensation
Local Government
Haulers Representatives
No. % No, %
1. None, or blank 2 16.6% 21 60.0%
2. Fraction of hauler’s total 7 583% 9 25.6%
business in community
undergoing organization
3. No customer potential available 1 83% 7 20.0%
in adjacent areas
4, Family-owned and operated 2 16.6% 3 8.6%
business with employees other
than family members
5. Owner/operator is a local 2 166% 4 114%
resident
6. Years of operation in community 4 33.3% 9 25.6%

7. If the number of haulers allowed 2 16.6% 8 22.8%
to provide future collection is :
Iess than current number of active
haulers

8. Other: government intervention 2 16.6% 1 2.8%
in or ignoring of haulers’ role



As can be seen from the table, the criterion selected by the greatest number of haulers is
the fraction of a hauler’s business that is displaced if a community organizés its
collection. Seven (70%) of the ten haulers who responded to the question selected this
criterion. "Years of operation in the community" was the criterion selected by the second
largest number of responding haulers (40%). Twenty-three representatives responded to
the question, and the highest number (40%) selected the same two criteria as the
haulers. Other criteria popular among representatives are "no customer potential
available in adjacent areas,” selected by 30%, and the "number of haulers allowed to
provide future collection,” selected by 35%.

ADVANTAGES AND DISADVANTAGES OF JUST COMPENSATION
Haulers

Haulers were asked to name good effects and bad effects that would be produced on
decisions they make, if communities were to provide just compensation. They described
the effects as follows:

Good Effects

1. A hauler would have the security to invest in and expand his business
without the threat of being pushed out of work by organized collection and
without having to deal with huge debts and no income.

2. Haulers would be able to maintain quality service due to better equipment.

3. Haulers would have the confidence to pursue other solid waste issues such
as recycling, yard waste and apphances They would have better long-term
planning ability.

Bad Effects

1. If haulers are assured compensation, they would give up their businesses
too easily.

2. Compensation could eliminate small haulers who act as a check on the

system and could allow monopolies in industry.
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3. Even with compensation, haulers will still be out of work.

Local Gov R i

Representatives were asked to indicate whether they agree or disagree with various
advantages and disadvantages of providing compensation for displaced haulers. Their
responses are summarized below.

Advantages of Compensation
_ Does Not Apply,
Agree Disagree
1 Avoid a lawsuit 10 12 12
2. Avoidlegaland 11 10 13
other delays
3. Considerations 15 7 12
of fairness
4, Protect local 12 7 15
business concern
and employer
Disadvantages of Compensation
. Does Not Apply,
Agree Disagree
1 Sets a precedent 26 4 4
that is unacceptable
for future similar
actions
2. Creates a dis- 21 9 4
incentive to
organize collection
3. Adds to cost of 26 3 5
providing collection
services Table continued...
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Disadvantages of Compensation

(continued)
Does Not Apply,
Agree Disagree  _orBlank
4, Potentially time- 20 6 8
consuming process
5. Difficulty in 27 3 4

agreeing on proper
compensation price

6. Other:

- Impossible to 1
control

- Destroys capitalist 1
free market system

With regard to advantages of compensation, many officials chose to express their
opposition to the concept itself by leaving the question blank or indicating that none of
the items are applicable. According to their comments, many local representatives who
did respond to the question are opposed to compensation.

Representatives were also asked for descriptions of the effects of a compensation

requirement on communities, including their own. These effects are listed below.

Good Effects

None

Bad Effects

1 Additional tax burden
2. Raise cost of collection

3. City would cap its licenses
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4, Haulers going out of business for other reasons would rcquest
compensation

5. Unbearable expense--$5.4 million for 1 city, based on $20/customer for 18
months

6 Political problems

7. Prohibit communities from organizing

8 Affect freedom of choice if community kept same haulers
9 Unfortunate precedent

10.  Lead to monopoly

FUNDING FOR COMPENSATION

Government at some level will be responsible if compensation is required. Therefore,
local government representatives were asked their opinions as to what level of
government should pay for compensation, and what should be the source of funds. Their
responses are summarized below.

Level of Government to Pay Compensation
Municipal/City: 5

County: 1

State: 9

Other: 1 - All, including federal level
9 - None

4 - Level that mandates organization

Source of Funds

Taxes: 9
Fees collected by city: 7
Fees collected by haulers: 6
Other: 9 - None
' 1 - "I oppose compensation”
1 - Must be decided by condemning party
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SUGGESTIONS

Considering their background and experience, representatives were asked if they had any
methods of compensation to suggest, especially based on knowledge they had of any
cases of compensation of displaced haulers elsewhere in the country. No representatives
knew of any particular instances where just compensation worked; one representative
compared it to welfare which, in his estimation,.does not work. The methods for
compensation of haulers suggested by officials are:

1. Buy them out and offer them jobs.

N

Pay them a percent of their income for 2-4 years.
Implement the Champlin Consortium arrangement.
Haulers should compensate each other.

Protect the small hauler.

AN O T o

Impossible situation!

In addition to requesting suggestions for compensation methods, DPRA also invited the
haulers and local government representatives to comment on any aspect of the overall
issue addressed by the survey: compensation for displaced haulers. Their comments and
opinions are given below.

FROM LOCAL GOVERNMENT REPRESENTATIVES IN COMMUNITIES WITH
ORGANIZED COLLECTION

"Garbage baulers take advantage of free enterprise system,
currently available. Need to merge their assets, joint venture,
or whatever works. Taxpayers cannot guarantee a livelihood-
-there are many more standing in line!"

"Garbage collection should be publicly run and operated. Big
haulers that are private should not have to compensate
smaller haulers that get frozen out. This is America. But if
state, county, or city decide to do their own collection,
compensation should be a consideration if any private haulers
are displaced. Can’t compete with tax subsidies. Why not do
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certification and education programs for private haulers like
the state does for wastewater plants and landfills? Why
consider total displacement rather than more effective
education and coordination?"

"Just compensation issue is raised either by haulers (to
prevent organized collection) or by cities with bad experience
with organized collection.”

"The major problem with establishing a just compensation
system for refuse haulers is the precedent established by such
a law. Frequently, once such a law is established it can be
used to apply to other industries (i.e., septic tank cleaning
firms, construction firms, tree services, concrete and asphalt
services, etc.). This type of law can also be used to set
precedent in other fields, such as cable TV."

"Compensation is a constitutional right. The issue belongs in
the courts. Legislation only applicable to fine points, e.g.,
amount of compensation, the formula. Depends on whether
the route (and customers) constitutes tangible property.
There is a policy statement from the League of Minnesota
Cities on this issue. The more regulation and organization,
the more the area becomes a quasi-utility."

"Would like to know--Whatever happened in Utah? Private
haulers want free enterprise, but just compensation could
interfere. Cities would be afraid to organize for fear of
lawsuit. Compensation would put cities in default--they don’t
have that kind of money."

"Private sector is best option."

*Negotiation is the answer. Shouldn’t put haulers out of
business.”

"Comes down to location--outstate Minnesota doesn’t have
problem. Metro area may have problem; if so, cities should

pay.”

"Most people realize that organization is necessary, especially
with recycling. There are environmental concerns. There
will be costs related to organization; these must be shared to
make system work."
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FROM LOCAL GOVERNMENT REPRESENTATIVES IN OOMMUNITIES
WITHOUT ORGANIZED COLLECTION

"Only reason [my community] would go to organized
collection is if the private sector cannot provide the services.
Perhaps with some support from government for recycling

and composting. Philosophy is to place the challenge on the
private sector.”

"Government must be able to provide proper mix of services
for citizens. Just compensation would set a precedent that
will affect other industries regulated by the City. Want to
maintain range of choices and ability to be economical."

"Just compensation law would be detrimental to what we’re
trying to do. Trying to keep expenses down and keep
government out of it."

FROM HAULERS

"It's hard for compensation programs to work, because city and
county coffers have to pay, and the loss is not as obvious as
when a building is torn down. "

"With a compensation program it is possible to expand a business
and pay off debts without fear of government taking away the
business we established 42 years ago, which now employs 40
people. Without a compensation program there would be no
incentive to stay in business."

"Any hauler that loses work due to government intervention
should be compensated.”
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This survey is being conducted on behalf of the Legislative Commission on Waste
Management (LCWM) to "prepare a report which examines whether and under what
circumstances a local unit of government shall ensure just and reasonable compensation
to solid waste collectors who are displaced when a local unit of government organizes
collection under Minnesota Statutes, sec. 115A.94." This survey is being conducted to
solicit information and opinions from industry and municipal representatives on this
issue. You are one of the limited number of representatives to be contacted. So your
reply is very important. We must have your answers to this survey by Wednesday,
October 18. If you prefer, call us (Kathy Corcoran or Joe Carruth) at 612/227-6500.
The information from this survey will be summarized and reported to the LCWM.

Thank you for your prompt reply.



This survey is being conducted on behalf of the Legislative Commission on 'Waste
Management (LCWM) to "prepare a report which examines whether and under what
circumstances a local unit of government shall ensure just and reasonable compensation
to solid waste collectors who are displaced when a local unit of government organizes
collection under Minnesota Statutes, sec. 115A.94." This survey is being conducted to
solicit information and opinions from industry and municipal representatives on this
issue. You are one of the limited number of representatives to be contacted. So your
reply is very important. A DPRA staff member will be calling you early next week
(October 16 - 18) to get your answers to this survey. Please look over the survey, give it
some thought, and help us make telephone contact with you. Call us if you prefer, Kathy
Corcoran or Joe Carruth at 612/227-6500. The information from this survey will be
summarized and reported to the LCWM. Thank you for your cooperation.



Name of Respondent: City/County
1.

LCWM Survey of City and County Goverriments
on Just Compensatxon

Do you have organized garbage collection?
Yes No Don’t Know

If so, how did your community implement organized collection?

bid process
negotiation process
municipal collection
other, describe

anop

If you used a bid process, why did you do so?

a. Not applicable

b. Required by law

c. Standard or historical practice
d. Preference

e. Other, specify

Did the process and decision on organized collection put out of business, either
partially or totally, any haulers who had been collecting garbage in your
community? Yes No

If "yes," did the displaced hauler(s) request compensation? Yes No

Did you provide it? Yes No

If "no,” why not? Please check all that apply:

didn’t think about it
sets a precedent that is unacceptable for future similar actions
creates a disincentive to organize collection

adds to cost of providing collection services

potentially tlmc-consummg process

difficulty in agreeing on proper compensation price

other, please describe

If "yes,” why? Please check all that apply:

- avoid a lawsuit
avoid legal or other delays
considerations of fairness
protect local business concern and employer
other, specify




10.

11.

Would your community use the negotiated process instead of a bidding process to
implement organized collection if, under the negotiated agreement, just
compensation for haulers was not required? Yes No

Did you consider just compensation of haulers when you were organizing

collection? Yes No Not applicable

Have you or your associates given any thought to compensation of haulers
displaced by organized collection? Yes No

Has the issue come up in conversation with colleagues? Yes No

What is the level of your (personal or administration) knowledge and interest in
just compensation of displaced haulers?

___a. Very high
___b. Some
___¢ Heard of it
___d. None

Please indicate your ideas on trade-offs between bid versus negotiated contracts
for organized collection.

Please give your opinion on the advantages of compensating haulers displaced by
organized collection by checking the appropriate column for each item.

Agree Disagree Doesn’t Apply

avoid a law suit

avoid legal or other delays

considerations of fairness

protect local business concern and employer
other, please describe




12.

13.

Please give your oplmon on the dlsadvantages of compensating haulers by
checking the appropriate column for each item.

Agree Disagree Doesn’t Apply

sets a precedent that is unacceptable for future
similar actions .

creates a disincentive to organize collection
adds to cost of providing collection services
potentially time consuming process

difficulty in agreeing on proper compensation
price

other, please describe

What circumstances or criteria, if any, should be considered in granting
compensation? (Please check all that apply.)

a. None
—___b. Fraction of hauler’s total business in community undergoing organization
is

(i) less than 25%
—__ (i) 25-50%
—___(iii) 50-75%
—_(iv) 75-90%
—__(v) 90-100%

____c. No customer potential available in adjacent areas

____d. Family owned and operated business, employees other than family

number

____ (i) 25% or more

—_ (i) 15-25%

—__ (i) 10- 15%

—_(iv) 5-10%
Owner/Operator is local resident
Years of operanon in community

o

(i) 1yearorless
(i) 1-3years
—__ (iii) 3 - 10 years
~__ (iv) more than 10 years
& The number of haulers allowed to provide future collection is less than
current number of active haulers
h. Other, specify
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15.

16.

17.

18.

19.

Do you have specific examples of compensation programs:
That worked (please specify)?
That didn’t work (please specify)?

Do you have any methods of compensation to suggest?

What effect would a compensation program have on your municipality and/or
others?

Yours

Others

What reasons are there to justify special consideration or treatment of garbage
haulers in compensation decisions versus other industries or enterprises licensed
or regulated by the community?

Identify

None

What level of government should pay the cost of compensation?

a. Municipal/City
b. County

c. State

d. Other, specify

|11 ]

What source/sources of funds should be used?

a. Taxes - local or state
b. Fees collected by city from customers

c. Fees collected by haulers that continue in business
d. Other

Other comments:



Name of Respondent:

1

5(a).

(b).
(c).

LCWM Survey for Haulers on Just Compénsation

Have you or your associates given any thought to compensation of haulers
displaced by organized collection? Yes No

Has the issue come up in conversation with colleagues? Yes No

What is the level of your knowledge and interest in just compensation of haulers
displaced by organized collection?

a. Very high
b. Some
____c. Heard of it
____d. None

Do any of your collections occur in an organized collection system?

Yes No

Have you collected garbage in a community that changed from an open system to
organized collection?

Yes No

Are you still collecting garbage in that community? Yes No

Did you lose any business as a result of organized collection in that community?

Yes No

Have you lost business in any community because of organized collection?

Yes No

Did you find enough new business in other locations to replace what you lost in
an organized collection community?

Yes No Doesn’t apply

If "yes," how long did it take to replace the business?




10.

11.

Did you ever bid for business in a community going to organized collection?

(a) By yourself? Yes No

Did you win? Yes No

(b)  As part of a group? Yes No

Did you win? Yes No

Did you ever participate as a member of a group or consortium of firms in a
negotiation to implement organized collection in a community?

(a) Yes No

(b) Did you win? Yes No

If a hauler loses business because of Qngangd_cg_llg_cxm is it more difficult to
find replacement business than if the loss is due to direct competition?

Yes No Depends on the situation

Is organized collection a problem for the industry or is the process of organizing
collection the problem, or are both problems?

(a)  Organized collection is a problem. Yes No Don’t know

If "yes,” would different procedures address your concerns regarding
organized collection?

Yes No Don’t know

(b)  Process is the problem:

If Bid Yes No Don’t know

If negotiated Yes No Don’t know




12,

13.

Please give your opinion of the following reasons for compensation of haulers
displaced by organized collection. Check the appropriate column for each item.

Doesn’t
Agree Disagree Apply

It is only fair to pay someone whose business is
eliminated.

Garbage collection is unique and shouldn’t be
compared with other businesses licensed or
regulated by the community.

Haulers should be compensated only if they
have no obvious opportunity for other business.

Haulers have outstanding debts on their
equipment that should be covered by
compensation.

Haulers have very little chance of finding other
job opportunities that pay the same.

A license to collect garbage should be
considered more like a long-term contract to
operate in a given community.

What effects, if any, would a compensation program have on decisions made by
haulers?

Good effects:

Bad effects:




14.

15.

What circumstances or criteria, if any, should be considered in granting
compensation?- (Check all that apply.) :

a. None
—___b. Fraction of hauler’s total business in community undergoing organization
is

(i) less than 25%
(1i) 25 - 50%
—_ (ii) 50-75%
—(iv) 75-90%
T (v) 90-100%

____ ¢ No customer potential available in adjacent areas

____d. Family owned and operated business, employees other than family

member

____ () 25% or more
() 15-25%
—_ (i) 10-15%
— (iv) 5-10%
e. Owner/Operator is local resident
f. Years of operation in community

____ (i) 1yearor less
(i) 1-3years
—___ (i) 3- 10 years
~— (iv) more than 10 years
____ 8. Number of haulers allowed to provide future collection is less than
current number of active haulers
h. Other, specify

Do you know of any compensation programs?

(a) That worked? (Please identify)

Why?

(b)  That didn’t work? (Please identify)

Why?





