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BACKGROUND 

The purpose of this Subcommittee was to examine the numerous statutory 

rulemaking exemptions that the Legislature has granted over the years to state 

agencieso These exemptions allow agencies to avoid some or all of the uniform 

rule.making procedures provided in the Minnesota Administrative Procedure Act (APA) 

-·(Minnesota Statutes, chapter_ 14.)o-

The Subcommittee was formed in early 1988 after staff research identified the 

existence of a significant number of rulemaking exemptions, an-a" after t.he LCRAR Chair 

wr9te to all heads of agencies that have·rulemaking exemptions, asking for their 

assistance by verifying our list of exemptions and by providing the rationale for 

each oneo 

Under . its authority in section 14. 40 to '"promote adequate and proper rules and 

an understanding on the part of the public respecting them", the Subcormnittee held a 

series of three public hearings from August through November 1988. and invited eight 

state agencies to explain the rationales for their exemptions to the Subcollllilittee. 

The Subcommittee allowed the executive director to choose which state agencies to 

invite. 

The Amateur Sports Commission -was invited because it is a new small agency 

(created in 1987)_ that asked for an exemption for its procedural rules in 1988. 

The World Trade C~iiter was invited because it is a relatively new ( 1984) and 

somewhat controversial agency that has a blanket rulemaking exemption. 

The Department of Natural Resources was invited because it is a large agency 

with a long-standing exemption for all the rules of the Division of Fish & GaIIle and 

because the Subcommittee was aware of some Senate interest. in this exemption. 

The Department of Corrections was invited because Subcommittee member 

Representative Sandy Pappa~ was interested in the departmentvs interpretation of 

their general exemption in section 14.02 as it relates to inmates under Supervised 



Releasep and because the ·LCRAR previously exmnined the clepartment 0 s exemption. 

The Pollution Control Agency was invited because it is a x-elstively large agency 

that adopts many longo comple~o and contrrovex-si~l ~ules but has only three minor 

exemptions. 

The Department of Transportation 't7as invited because it is i& large agency with 

six exemptions and a Subcommittee member was interested in their rrespons_eso 

And the Minnesota State.High School League ~as invited because during the 1988 

Session it was somewhat controversial o and because i-t is totally exempt from 

rrulemaking under chapter l4o 

The Subcommittee hoped to be able to compare and contrrast rrationales of various 

kinds of state agencieso ando due to time limitationso chose this sample of agencies 

to interview in persono 

At the last Subcommittee hearing on -Nov~ber 15th0 1988 0 the second half of the 

agenda was open for comments "from p·arties interested in the APA- and the issue of 

rulemaking exemptions. Persons who testified included William Brown 0 _Cl)ief 

Administrative Law Judge 0 Office of Administrative Hearings; Professor Mel Goldbergl) 

William Mitchell College of Law; Richard Wexler 0 • Chair of the Minnesota State Bar 

Associationl) Administrative Law Section; Julie BrunnerD Assistant Commissioner
0 

Department of Human Services; and Jocelyn Olson 0 : Assistant Attorney General
0 

Pollution Control Agencyo 

FINDINGS 

Based on staff researchj) state agencies 0 responsesl) testimony of agency staff 

and others presented to the Subcormnittee during the public hearings, the Subcommittee 

makes the following findings: 

1. (NUKBKR OF EXEMPTIONS) 

There are currently 167 rulemaking exemptions that have been granted by the 

Legislature to state agencies. Thesg exemptions are found in sections 14.02l) 

14.03 0 and in various other individual sections of law. (See Appendix A for a 

complete list of statutory exemptions.) 

2o (TYPES OF IDCKMPTIONS) 

For purposes of this examination 0 there are two kinds of exemptions: program­

specific and agency-wide or blanket exemptionso Of the total of 167
0 

17 are 

agency-wideo The remainder are program-specifico 

3o (NUMBER ({)Ji' AGENC:rns ID1iH AND ID:fflOUT IDOOiP'IIONS) 

There are approximately 80 state entities that have some characteristics of a 



state ~gency. More than one~half or ~B of them have some Yulemaking exemptions. 

And 20% have~ blanket exemption. The remaining agencies apparently conduct 

their business ~ithout them. 

~ . ( l?ROCKSS FOR KXEKP'JI' IUJJi.JtS) 

To have an exemption means that an agency can adopt_cert~in rules and enforce 

them ·-without a.ffonHng the public an opportunity to participate . in tlhei'r 

developmento This is because an exempt ~ule is not published ~hen first 

proposed • in the State Registell." .• 

It is not explained and justified in a Statement of Need and Reasonableness. 

It is not reviewed by the Attorney Gene~alo 

It is riot subject to scrutiny at a public hearing. 

And it is not published ~hen final in Minnesota Rules for ready access by the 

public. 

The result is that the vast majority of exempt rules are currently not 

published. There is no way to know how many exempt rules exist because by their 

very nature they are not subject to the normal procedural protections afforded 

the public by the APA. There is no comprehensive and uniform publication 

requirement for exempt rules. 

(There are a few statutory rulemaking ex~mptions which by their own terms 

require an alternative form of publication, e.g. posting weight limits . on 

highways (sectio~ 14.02, ·subdivision 4, clause (d)), and publication in 

newspapers of DNR fish and game rules (section 97A.051). And in 1985 section 

14.385. was enacted to require certain exempt rules to be submitted to the 

Revisor of Statutes for publication. This elicited only 11 sets of exempt 

rules. In suml) these efforts have resulted in the publication of only a very 

few exempt rules.) 

5. (NO STATUTORY LIMITS ON EXIMPTJONS) 

Exempt rules are not second class rules; they are not UJ1lawful. Once grantedi> 

there are no general limitations imposed on themo The /APA does not require a 



stated rationale foT an ~xemption. The~e ~re ~o 1ene~~1 ~t~t~to~y time limits 

imposed. There are no formal statutory mechanisms for theiT legislative or 

executive review. And there is no Minnesot~ c~se l~w interpreting the 

implementation of~ statutory ~ulemaking e~emption. 

6. {LEGISLATIVE CONTROL 01 mrnHPl'Iotl!S) 

The only formal legislative mechanism .to cont~ol ~ulemaking e~emptions is in 

House Rule 5.8 which requires that any bill ~ith@ Kulemaking exemption shall be 

referred to the Governmental Operations Committee. 

There is no Senate counterpart to this rule. 

At this time legislative 1review of rulemaking exemptions _occurs primarily ~uring 

the normal committee hearing process or during floor sessions. 

7 0 (RATIONALES -FOR .IDCEKFTIONS) 

Agencies were asked to give the rationale for each of their exemptions. The · 

most connnon reasons provided wereg 

-the general need for flexibility 

-the need to adopt effective rules quickly to protect the public or to implement 

a program in a timely manner 

-rulemaking is costly 

-their rules are . really only internal management rules (as generally exempted by 

section 14.02, subdivision 4, clause (a)) 

-the program is only a pilot project i.e. experimental 

-the rules do not apply to the "public" 

-the federal government requires a quick response 

-the "rule a• is not in fact a rule i. e o it is only a a'guideline19 • 

-t-he uagency" is not a state agency 

-there are other procedural safeguards in lieu of the APA 

-rule.making makes the agency duties difficult to perform 

-rule.making is inconvenient 

-rules are not controversial, therefore no APA rulemaking is necessary 

-unknown 

-comfort language eogo statute really suffices but drafter ~as being cautious 

Clearly it is up to the Legislature as a ~hole to decide whether any of these 



p~rticul~r r~tionsles is justifi~ble. However 0 unlike other st~te APAs ~nd the 

Model Act 0 the Minnesota APA does not offer much assistance to the Legislature 

in assessing ~hether the rationale justifies removing rulemaking requirements 

for adopting rules. Each of our statutory exemptions apparently stands on its 

omi. There are hardly any statutory criteria, general or specific 0 to consider 

when gr~nting an exemption. The APA provides only one exemption for an entire 

category of rules for any ~gency. · It is section 14.02 0 subdivision 4 0 cl~use 

(a)~ for internal management rules. 

In contrast 0 other APAs contain categories of _rules that are exempt. These 

categories -Jreflect 11 at a minimu.m 11 a decision t.hat for certain kinds of rules the 

need - for efficient 0 economical and effective government outweighs the public 0 s 

Jright t.o participate in policy making. (See Appendix B for Model State APAP 

section ·3-116 ~which uses a categorical ·approach to rule.making exemptions.} 

In addition 11 in the interest of fairness, all agencies should be apprised of the 

kinds of exempt rules and rationales that are available to them. If efficient 11 

economical, and effective government is good for one agency, it may be good for 

otherso If a category of exempt rules is justifiable ~or one agency, it may be 

justifiable for many. Likewise, rules that are not justifiably exempt for one 

agency, may not be j~stifiable for any. 

R.ECCHraNDATIONS 

To respond effectively to ·these findings, the Subcommittee recommends to the 

LCRAR the following: 

1. To reduce the absolute number of rulemaking exemptions, the LCRAR _should sponsor 

a housekeeping bill to repeal exemptions considered by agencies to be 

unnecessaryo 

2. To provide some measure of legislative control over the examination of an 

exemption before it becomes law, the LCRAR should sponsor an amendment to the 

Senate Rulesp similar to House Rule 508, to provide that bills which exempt a 

_department or agency from rulemaking shall be referred to the Committee on 

Governmental Operations, which shall be responsible for considering the need and 

rationale for the exemption. (See Appendix C.) 
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3. To ensure periodic ~~view by the Legisl~t~~e of the ~ulemaking e~emptions that 

it gr~nts to state ~genciesD the LCRAR should sponsor. a bill to &mend section 

l~.~O to add to the duties of the LCRAR that of periodic review of state agency 

exemptions. 

~. To improve public ~ccess to exempt rules 0 the LCRAJR should sponsor a bill 

amendin·g chapter U to JPI"OVide that ino te~empt rule (e1ccept f01r rrnles concerning 

only the internal management of~ sh\te agency) has the force and effect of law 

unless the agency publishes~ notice in the State Register that summarizes the 

rule and indicates that the agency shall furnish a copy of the rule upon 

requesto In additionD the Secretary of State shall maintain a log of the 

notices of these exempt rulesD similar to the log kept for Executive Orders. 

5. The LCRAR should refer this report to all policy committeesD ·along with the 

relevant letters to and from state agencies» an~ ·the minutes of the 

Subcommittee us meetings. The ·LCRAR should 1request ·•that policy· committees review 

t.he exemptions of agencie~ under their controlD and give consideration to the 

following issues: 

a. Should the current "JrUlemaking exemptions expire or be sunsetted unless they 

are reviewed and re-approved by the Legislature by June 30l) 1990 or another 

appropriate date? 

b. Should the Legislature adopt a general 99 good cause" exemption, similar to 

that found in the Model State APAD section 3-108? Basicallyl) this 

exemption would allow an agency t.hat believes it is "unnecessary 9 

impracticable, or contrary to the public interest 91 -to adopt a rule under 

the APA rulemaking process» to avoid those requirements by publishing a 

statement to that effect. CurrentlyD agencies seek or are granted 

emergency rule.making authority or a rulemaking exemption by the 

Legislature. With a "good cause" exemption, an agency would bear the 

burden of finding and publishing the reasons for the exemption. (See · 

Appendix D Model State APA section 3-108 for a sample "good cause" 

exemption.) 

c. How are·the current exemptions .being interpretedD broadly or narrowly? Is 

more specific language needed to . limit the exemption? 

d. If the rationale for a specific exemption is that the rules concern only 

the agencyvs internal managementD then is the specific exemption needed 

since section 14.02~ subdivision 4~ clause (a) provides this categorical 

exempt.ion? 



e. Should the Legislature a.mend the APA to ~dopt ® provision $imil~x- to 

section 3-116 of the .Model State APA?. (See Appendi~ B.) Thi$ provision 

would establish categories of rules that are e~empt. 

f. Absent other criteria for detennird .. ng 'ttlhetheir ~n exemption is justified)) 

SUHKARY 

the committee should -weigh the need fo_r efficient 0 economic®\l imd effective 

government against the public 0 s Tight to fully participate in ~tate policy~ 

makingo 

The Subcommittee believes that these recommendations support the .general 

principles of the APAP while allowing agencies to seek justifiable exemptions. These 

recoxmnendations are designed to enhance legislative control over the delegation of 

policy making authority to the executive brancho They reflect the Subconmlittee 9 s 

view that the policy committees are in the best position to review specific 
. . . 

exemptions and to -- assess their . justificadono. The 1CRAR has viewed its . role a.s a 

broad on·e;....-of upromoting · proper agency rules and an understandiJJg on the part of the 

public respecting them." It does not \Iish_to usurp the control over the subject 

matter of rules~ which it believes is more properly exercised by appropriate policy 

committeeso 
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Swuoo 3-U6. [S~ hovwoio for Certain (Cwses @f Rwes] 

Except to tth<e ~ent otherwise provided by any provis.ion ~ b.wo Scdioru 3-!02 lthrough 3-115 ve mappiicabie ,~: 
(ll) 11 ntle concerning only the in~ema1 Etuwegemen'l rJI an agency wh.iclh does mo« dired)ly &RM~ 

. s;ubstantiaDy affut the procedural or smbstnn~ rights or truties of any-~gment-of-llhe public; 
(l) ll rule that establishes mteria Ol!" .guidelines to be med by the st~_()r am agency m . . ... 

performing audi~ investigations_ or mspettions,_&cltling «:mnmercial disputes, negotiating 
ioommercw arrangements, or in lthe _defense» prooeruti~ m 5.ettlement of cases, if disdlmwre of ltlhe 
mteria or guidelines would: -• - -• • -

fa) enable hw violators tto mvoid detection; 
(Ii) facilitate disregard of irequiremenis iim,?OSW by_bw; m 
(m) give a dearly nmpropelT 1!dvantage io persons wbo ru-e m ~ ~dveir~ position fto ruhe 

Qate; 
(3) & lf'Ule that oruy establishes specific prices llo be dmged for particular goods or ~rnoe5 rold 

by an agency, 
(4) a ru1e concerning oruy the pb~caf serncing,, -mrunienance, or care of ~ency O'Wn~ cor 

opeirated facilities or property; 
(5) m. irule relating only to the use of a particular ffacility or property owned, operated, <0ir 

u,naintained by the state or any of i.15 subdi'oisions., if 1l.he substance of llhe rule ~ adequateiy mdie&ted . 
by means of ·s.igns or signals to persons 'M!o use the facility or property; 

(6) & rule concerning only inmates of 1! rorre.ctional or detention facility, students enrolled m 1'rl.n 

educational institution, or patients admitted to~ !hospital, if ~dopted by iliat facility, institution, m 
hospital; 

(7) . a form 'Whose contents or 5ubstantive Ireqniremerits me pre501'bed by ru1e or s!.arute9 Md 
instructions for the execution or use of the form; 

(8) an agency .budget; for] 
(9) an opinion of the attorney general [; m] (.] 
(10) (the ~erms of a roilec.tive barga,ning agy-eement.] 



1 ffiOV~s to • ~ena $en&t~ ~esolution ~o. ooa ~s follows: 

2 ~ule 35 is &mended to read: 

3 °35 __ ,All bills $hall be ir~ferred by the President without 

4 imotion to the proper sUinding «:ommiU.ee unless otherwise 

s referred by .the s~nate. ~ ~ill introduced by a ~ommittee need 

~ not be referred to a st~nding cornmitt~e unless a question nrises 

7 bu~ rather shall lie over one day before being given its second 

~ ir~ading. When~ question ~rises concerning the proper reference 

9 of a bill during the order of business of fi[st Keading on the 

10 day of introduction or at the time of irepoirt on it lby a standing 

11 comrr,ittee to ~hich the bill ~as previously referred. the bill 

12 shall be referred ~ithout debate to the Committee or. Rules and 

13 Administration to report the proper reference, and.upon adoption 

1~ of the report of the Comn.ittee on Rules and Administration, it 

15 shall be referred accordingly. 

16 All Tbill-s appropriating money, or obligating the state to 

11 pay or expend moneyr or establishing a policy which to be 

18 effective will require expenditure of money. wher. referred to 

19 and reported by any other than the Com.~ittee on Finance, shall, 

20 · before passageu be irefenred ~c the Comrr.ittee on Finance. 

21 All bills delegating emergency rulerr..aking Ito a department 

22 or agency of state government and all bills el!err.pting a 

23 department or agency of state government frorr. rulemaking shall 

24 ll:>e x-efenred to the Committee -on Governmental Operations. Any 

l 
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Sedion ~100. RGeneir-1 &rwptioli! &ow Public Rwe~maling Pirooedures] 

Appendix P 

legl1i1Hv1 Commi11ion to 

Review Admlnl1tr1tlv1 Ruh~ 
- ll ■ryllMe v. Hruby 
hecY1Dv@ Directer 

(a) To the eltiel!lli u ageocy for good cause finds that any requir~ments of Sedions 3-103 through 3-107 air~ 

illWl~» impracticabk
0 
or rontlraf)' tto the public interest in lhe proctss of acfopting a particuiar ntle0 thos.e 

requirements do not app'iy. The agelDlcy flia.11 incorpor&'le the required finding and brief statement of its supporting 
W"USOns in ~ch rule adopted in reliiwc:e upon nhis subsediolil. . 

· (b) .in u ~ction OOlil~esting-a .irwe. dopted under ~~on (a),_the burden_is upon the.11gency !o demcmstr&'le 
that uy omitted Jrequiremcnts of Sections 3-103 through ~107 were imprae1icab1f;~-imnecessaryv Ol!' rontnry.Ro the • 
19ublic intell'est in the particular circumstances µivohsed. • 

(~) Wailiin (2) years :daer the effective date of~ 1ruk adopted undell' subsed.ion (a), the (administrative rwes 
review oommiuee or the governor] may request the agency ao h_oid a nile-maling proceeding I.hereon according tto 
ahe requrreme111t o'l Sections 3-103 through ~100. The request must be m writing and iiled in tlhe office of the 
K~etary of ~ate]. The (seoretary of ilate] shaD immediately fmward ao the 11gency ed ao the (administrative ~es 
editor] certified copy of the request.. Notice or !he filing of the request must be published in the next issue of ahe 
·(administrative bulletin]. The irule m question~ to be effective 1180} days mfter the request is filed. Howeveu0 &n 

agency, after the filing of a.he request, may subsequently adopt an identical rule m a rule-making proceeding 
conducted pursuant ~o uhe irequireme.nts of Secti~ns 3-103 tlhi-ou.gh 3-107. 


