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PREFACE 

In June 1978 Representative Harry Sieben, Jr., and Senator John 

Chenoweth, Chairmen of the House and Senate Governmental Operations 

Connnittees authorized the establishment of a staff task force to 

consider and reconnnend amendments to the Administrative Procedure Act. 

The APA Task Force was composed of the following people: 

- George Beck, Hearing Examiner 
Minnesota Office of Hearing Examiners 

- John Breviu, Special Assistant Attorney General 
Office of the Attorney General 

- Larry Fredrickson, Senate Counsel 
Minnesota Senate 

- Duane Harves, Chief Hearing Examiner 
Minnesota Office of Hearing Examiners 

- David G. Kuduk, Attorney 
Kuduk and Walling, Representing the Administrative 

Law Section of the Minnesota State Bar Association 

Mike Miles, Assistant Attorney General 
Office of the Attorney General 

- James Nobles, Deputy Legislative Auditor 
Office of the Legislative Auditor 

- Janet Rahm, Assistant Reviser 
Reviser of Statutes 

- Mark Shepard, Legislative Analyst 
House of Representatives Research Department 

- Douglas Skor, Attorney 
Briggs and Morgan, Representing the Administrative 

Law Section of the Minnesota State Bar Association 

- Thomas Triplett, Vice President and General Counsel, 
The Minnesota Project~ Inc., 

Formerly, Senate Counsel and Legislative Counsel to 
Governor Rudy Perpich 

- Richard Wexler, Assistant Attorney General 
Office of the Attorney General 

- Marshall Whitlock, Executive Secretary 
Legislative Commission to Review Administrative 

Rules 



The following people participated in some Task Force m.eetings: 

- William Brooks, Attorney 
Formerly with Revisor of Statutes 

- Gregg DeWitt, Administrative Assistant 
Senate Governmental Operations Committee 

- William Keppel, Attorney, Dorsey, Windhorst, 
Hannaford, Whitney and Halladay, 

Formerly, Professor, Hamline University School 
of Law 

- Steve Ordahl, Manager 
Office of the State Register 

- Katherine Sasseville, Commissioner 
Public Service Connnission 

- Rick Sevra, Researcher 
Senate Research 

The Task Force held fifteen two-hour meetings between August and 

January and discussed both contested case and rule-making aspects of 

the APA. The Task Force worked with the objective of making 

relatively minor changes in the existing APA. It di.d not consider 

major alternatives to the current approach. As a result of these 

discussions the Task Force recommends to the Legislature the attached 

amendments. 

It should be noted that the Task Force did not operate under 

strict parliamentary procedures and usually discussed proposals until 

a general agreement was reached. However, in some instances individual 

Task Force members do not support proposed amendments. On the issue 

of who should review rules for "substantial change" the Task Force 

decided to recommend two alternatives. 

The Task Force believes that Minnesota legislators, and 

particularly Representative Sieben and Senator Chenoweth, are to be 

commended for their work to strengthen the APA during the past five 

years. We hope that our reconnnendations will help guide the 1979 

Legislature in its attempts to further improve the state's 

Administrative Procedure Act. 
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SUMMARY OF PROPOSED AMENDMENTS TO APA RULEMAKING PROVISIONS 

A. Definitions, General Powers and Duties 

1. The definition of "agency" is amended so that most agencies previously 

exempt from the entire APA will now be exempt only from contested case 

procedures (15.0411, subd. 2). 

2. Agencies are expressly authorized to grant variances to rules under special 

circumstances (15.0412, subd. la). 

3. The guidebook to state agencies need be published only every other year, 

instead of annually (15.0412, subd. 2). 

4. The office of hearing examiners is renamed the office of administrative 

hearings. 

B. Notice of Hearings 

1. Each agency will keep its own list of persons who wish to receive notice 

of rulemaking hearings. The list kept by the secretary of state will be 

eliminated (15.0412, subd. 4). 

2. Agencies need not always publish the full text of a rule in the state register 

when only' a portion is being amended. The agency must print all new language 

and that portion of the present rule which is necessary to provide adequate 

notice of its proposed action (15.0412, subd. 4. ). 

3. The free copy of a rule which the agency makes available to the public must 

be a duplicate of the rule as published in the state register (15.0412, ) 

subd. 4b). 

4. Within one year after the effective date of a law requiring rules to be 

promulgated, an agency must give notice of its intention to hold a public 

hearing on the rules, or report its failure to do so to the legislature 

and the governor (15.0412, subd. 8). 

C. Public Hearin~s 

1. The agency may relY: on facts presented by other persons to support the rule 

finally adopted (15.0412, subd. 4c). 

2. The agency may use an expedited hearing process, without a public hearing, 

for noncontroversial rules (15.0412, subd. 4g). 

3. The fee set for reimbursement of temporary hearing examiners is stricken. 

The chief hearing examiner will set these fees (15.052, subd. 2). 
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D. Procedures after Public Hearings 

1. Within one year after the issuance of the hearing examiner's report, the 

agency must take final action on the rules. After one year, an agency 

may not promulgate the rule without holding a new public hearing (15.0412, 

subd. 9). 

2. Rules become effective five working days after final publication in the 

state register (15.0413, subd. 1). 

3. Contents of hearing examiner reports, as set forth in 15.052, s ubd. 3, 

apply only to rulemaking hearings, and not to contested cases. 

4. Power of chief hearing examiner to review rules for compliance with section 

15.0412, subdivision 4 is stricken (15.052, subd. 4). 

5. The Task Force reco1lllllends that the authority to review proposed rules for 

substantial changes should be clarified. Either the attorney general or 

the chief hearing examiner, but not both, should have this power. The 

Task Force takes no stand as to which office should have this responsibility, 

but sets forth alternative proposals. 
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SUGGESTED AMENDMENTS TO RULEMAKING PROCEDURES 

Of THE ADMINISTRATIVE PROCEDURE ACT 

5 Amandment No .. I. Minneso)ta Statutes 1978, Sect ion 

6 15.0411, Subdivision 2. is ·amended to read: 

7 Su~d. 2. •Agency• means any state office~, board. 

8 conmission. bureau. division. department. or tribunal. 

9 other tnan a court. hawing a statewide jur isdi ct io·n and 

10 authorized by law to make aru t es or to adjudicate contested 

11 cases. •Agency• also means the capitol area architectura5 

12 and planning board. Sections 15.0411 to 15.052 do not 

13 apply tl (al agencies directfy in the Segislative or 

14 judicial br·anches. lb) emetrgeocy powers in secti;ons 12.31 

1 5 to 1 2 .3 7 , . f-e-J..-e-&H-e-e-ttefl'~-!t&a-Nf-ttfll!ct-,,-a-r-dett.-b-e-ttt"'dy--fd+-ffte 

1 6 tme-tttr,+.c,-r-me-tt.-fltS'ttntrtee-,,, f>O-!'P-9 a-+t,-t-tte-t.fe~~t-ntett-e-+ 

17 ~01te11tttLsecH~+th-+~~+.tte-~&r-tt-•e-6-i-tt+O'ft-s-e-r-Yi'ee~T 

l 8 f.H--~tt&rfit.~~lltl9'e'ffSat:ie ft''4!+v-tti-Mt-+rt-t+te-de~~nteft>t-e+ 

19 1-t&-et-a"ttd in:dus-t-~n-~+-t+te-wttt-~e-.-sA-e-Mtpe-ft!tttttn-eettr+-e+-

20 ~e,~y-f-fiti- btttt-r-d--e-f-p-a--~~ or- ff+- f c) the department of 

21 military affairs. Sections 15.0418 to 15.0426 do not appny 
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l to (a) the Minnesota municipal boa·rd ~ (bl corrections 
~.....______, -------.---.. 

2 board. (cl the unemployment insurance progt"am in the 
, _______________ ______,_,_,_,_ ____ ,_._._.._._. ... _.._~~-----,_...,._.-

3 department of economic security~ ld) the director of 
~____,_ _____________________________ ~-~...... - ___ __._._. __ ~.-.-. 

4 mediatiln services. (el the workers compensation division 
-----~~--___,_.-----~~~-------~,_.,,...._.--........____.______._._~..,._,~~~--

5 in the department of tabo~ and indast~y, lf) the workers --------------~-----.-.~---~~ .... ~------
b co•pensation court of appeats. (g) the board of pavdons, or 

7 (hJ the public emp l oyees ~elations board. 

8 

9 

--------~~ ~-~-----~~----~~ 

10 CO~MENTS: 

11 Th3 cutrent taw excludes a number of executive 

12 agencie3 fvom both the con,tested case and rufemaking 

13 procedures of the APA. The amended version excludes only 

14 the dep¼rtment of mititary affairs froR both sets of 

15 procedures. Other- a gene ies wir I continue to be excluded 

16 from contested case procedures~ but will be required ~o 

17 forlow the APA when pronulgating ~ules. 

18 Tha r~asons for excluding agencies f1·om the APA relate 

19 prfma~ily to c•ntested cases and not to rufemaking. For 

20 exampte. so■e agencies have their own adjudicatory 

21 pracedures. which are sinifar to contested cases. The Task 

22 Fo~ce does not see any compelling ~easons fo~ continuing 

23 exempti,ns fr·o• APA ru.Je11akin9. In fairness, the Task 

24 For-ce has not hean-d fr-om any of the agencies whose 

25 ruremaki ng exclusions would be efi ■ inated. The Task force 

2& realizes that these agencies may Nant to come forth and 

27 justify their exemptions. Absent an affirmative showing of 

28 Justifi:ation. the exemptions shoufd be etiminated. 

29 Thi department of miiitary aifairs shouEd continue to 

30 be completely excluded from tbe APA due to the cfose 

31 rerationship it has with the federal gover-nment. The 

32 departnant is bound by the code of ailitary Justice. and 

33 state hw could p.-oduce conf I icts. 
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2 

3 

4 Amandm~nt No. z. Minnesota Statu~es 1978s Section 

5 15.0412, is anended by adding a subdiwision to read: 

& Su:,d. la. UnJess otherwise provided by law, an agency 
-------~~------.~~~------_._..__ ---~-~---

7 may g~ant a variance to a l'U[e. Befoa-e an agency grants a 
_______ ____....._._.~-------------..... -_._._._.~__.--

8 va~iance. it shall have puomulgated rules setting forth __________________________ ._...._....,...._._.......,.._~----------

9 prDcedures and standards by which variances shall be 
---------------~~--------· 

10 granted and denied. · A.n agency receiving a reqeest for· a 

11 varian-ca shall set fort·h: in wwiting its reasons for _______ _,__......____,_,_._.....,_.~___.__,_~ --._. ______ ___ 

12 granting or denying the va~iance. This subdivision shalt 
---------------------~-.-i~~w--..~- ~~~-

13 no~ constitute authority for an agency to grant variances 

-------~---~~- -~----~--- - - - -----------------
14 to stat~tory standards. 

15 

16 

~-----~__.__~---------

17 COMMENTS: 

18 Th! power to grant · va~iances enables an agency to 

19 waive t~e application of a rule when enforcement ~ould have 

20 an unusaa L ly bar sh effect on one party• and when the pub r i c 

21 interest would not be harned by g~anting the variance. 

22 HoNever, the authority to grant v~riances also courd lead 

23 to the favoring of special interests. and to nullification 

24 of the policies of a ~&le. 

25 In a survey of 49 state agencies. 21 agencies said 

2& that thay do grant variances -from rufes, and 27 said ~hey 

27 do not. The cesults from the survey indicate confusion 

28 among state agencies on the question 0f whether ot not they 

29 have legal authority to grant yariances. The purpose of 

30 this subdivision is to make ctear that all state agencies 

31 do hav-e the pow.er to grant va1riances under special 

32 circumstances. 

33 By adding this subdivision, the task Force does not 
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1 wfsh to encou~age agencies to grant a larger number of 

2 varlancas, but merely t ·o crarify variance authority. In 

3 order t~ protect against the arbitrary use of variance 

4 power, the subdivision teqaires each agency granting 

5 variances to p~omulgate standards and procedu~es bY whfch 

b var iancas sha l J be granted and denied. These standards oot 

7 onty titft the use of variance power~ but also provide 

8 notice to affected persons of how and why vaTiances wiff be 

9 gr3nted. Since a ~articufar agency can be more specif~c in 

10 its standards and procedu~es than a general code such as 

11 the APA. the subst.ance of the standards and procedures is 

12 left to each agency. The subdivision reaffirms the 

13 exi!stin~ la.w, t ·hat an agency may not grant a variance to a 

14 standard which is established by statute. 

15 Wh!ther or not an agency nust uti rize contested case 

l& procedtires when it grants or denies a variance is reft to 

17 case-by-case deter-mi nation. In some instances the 

18 constitution may require an adjudicatory hearing befor-e a 

19 var· iance decision can be made. In other cases, var-ianee 

20 requests may present no unusuaf ci~cunstances. and may be 

21 clearly contrary to a poficy which an agency has Just 

22 enunciated in a rufe. In Fnstances such as these. the Task 

23 Force dles not fee f that the agency shou f d a rw.ays have to 

24 hotd a -tea.ring. 

25 Sone members of the Task Force feel that this entire 

26 section is unnecessary. They befieve that the power to 

27 grant v1riances is inherent i~ the authority to pr omulgate 

28 rufes. These members expressed the view that the~e a£e 

29 currentJy no •aJ01· problems with variances. and that this 

30 amandne~t coutd create some. They argued that if any 

31 statutory changes are made,.. they should be made in chapters 

32 est ab f. i 3h ing each agency~ and not in a gen er al code su.ch as 

33 the APA. 
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1 

2 

3 

4 Am!ndment No. 3. Hinnesot• Statutes 1978. Section 

5 l 5 .o C,. 12 • Sub d iv i s i on 2 P I s a mended to re ad : 

6 5u~ d. 2. To assist i nteE"ested persons dea I in,g with 

1 It~ eaca agency shatr. in a_ manner prescribed by the 

8 conmissioner o-f administration, pre-par-ea description of 

9 fts org~nization, stating the process , whereby the public 

10 may obttin information or make submissions or requests. The 

11 commJssi oner of administration sha II annaaf-ty- pubE ish these 

12 desc r ip-·t ions at r east in e•e ry even-numbered year-
--------------~--,_.._.__---"~~---------...-.-.,_ 

13 com-mencing in 1980 in a gufdebook of state agencies. Notice 
_...,._._..~ --· -~ -----~----.-,.--·--......-_._._......_....._.,........,_, ------------14 of the ?Ublication of the guidebook shalt be published in 
_____ _____.,_.........,____.._._.._. _ _.... __ _,,_,....,_. ________ ~--·--------------------------.-.~---

15 the state registe~. 

16 

17 

18 CD~MENTS: 

19 Pu:,lication ·of the gui:debook of state agencies 00:fy 

20 every other year. instead of annually. would save time and 

21 money without significantly affecting the qua&ity of 

22 infornation available to the pubfic. The subdivision woutd 

23 atso be amended to reflect the fact that the guidebook is 

24 not published · in the state register. but as a separate book. 

25 

26 

27 

28 Amandm-ent No. 4. Minnesota Statutes 1978.- Section 

29 15.0412, Subdivi~ion 4, is amended to read: 

30 su,d. 4. No rule shafl be adopted by any agency 

31 unfess the · agency first hoFds a public hearing ther·eon. 

32 affordi~g aif affected interests an opportunity to 

3 3 par t i c i? a t e-ra-nd -g-f ¥es-nct+:-iee-e+--rh-i-ftt--erttt&a-te-fte-+~ttef,, 
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1 a • f, eit,.~g--a-t:-+ets~-;e-tttn,~P-ie-t-•e-t--ft-e-ffef:e~tt-+e.-~ 

2 ~,-~t,.)"-t:Ht--i+e-cf-5-t-~ 11ta it y ,t-~rrepre~etrl-a-ttY".es-of-

3 ~oe"it~+~tts-o-f-e¼ftefl'-ift~sttd-~~tt~s-er~~sons-whe-ttaY1t 

4 r-e-tt~e-d-t+t-e-tt-M-tlt~+Mt-H,e :,e·ere-tt~y-e+-st-att-+elP th-a+ 

5 ~,ese a-ltd-ht u,e-st:a+e-r~+stt~- Each agency sha I. r 
,..._,__,_,_____ . _........... 

6 maintai~ a tist of all persons who have registered with the 

7 agency fo~ the pu~pose of receiving notite of rure _ __,_,~ .... -------- ► _._. _________ __ 

8 hearings. The agency may inquire as t .o whether those 
_,_,_ ---------~------~---~--------~_-.....,__,,_.--~-------~---------

9 persons on the list wish to maintain thei~ nam~s the~eon -~--------~~-----~-___.__~ ....... --~~----------~----,....--:---....-------. 

IO and may remove names for whicb there is a negative repfy or -----~-~------~------------~~~-----------------------------------~__._.. 
11 no repEy within 60 days. The agency shall give notice of 

·~-___,....._.__.._,_,_,_,,____,,_,__,_....._..., _________ ~._._,_._~-~-------------

12 its intention to hold a hearing at least 30 days prior to 
_________ ,_._._,.__.~------~~-~----------.~~~-·-----·---~----........ ------.~ 

13 the data set for the hearing by United States mail t .o an _________________ _._...._. _________ ___._.~~------~~~---

14 persons on its list. and by publication fn the state 
·-----------~~~~~~~--~~- ---~-~,___,_ 

15 register. Each agency may. at its own discretion, also 
~_._........ ~~~-----------------~-------~-.-.~------

lb co~tact persons not on its list and may give notice of its 
~-----.-------- ~__......,_,_.,_._._____,_._.~---- -~---,...._...,._,_.._.. ... ~_._.__.-.... 

17 intention to ho,d a hearing in newsletters. newspapers or 
_...,....__~----------~~-----~----.--~~------ -----.-.-.~---......... -------

18 other publications or through othe~ means of 
----:-.~--------

19 coemuni:ation. The notice in the state register shaft 
---------

20 include the full text of the rule proposed for adopt ion-t 

21 ~cn-+d-ri-tita-t-T or defetion and whatever por·tio.n of existing 
,_,_,..._..~,_,___,._.....__,_,_.,__.~.:.:,_,_,---------~------------·-----

22 rules i3 necessary to provide adequate notice of the na~u~e 
____....._.,_,---.....---• - -

23 of the proposed action. 
~~ ------...~ 

24 Su~d. 4a. With the approyaf of the chief hea~ing 
------~----------

25 examiner, the agency may incorporate by reference 

26 pcovisiJns of federal Faw or rule or othe~ materiafs f~om 

27 sources which the chief hearing examiner determines are 

28 con,veni3ntly avaitabl'e for viewing.- copying and acquisition 

29 by interested persons .. The chief heating exaniner sharl 

30 not approve incorporation by £eference of federaf Caw or ~------------~ 
31 rufe or other materials which are ress than 3000 words in 

·-------
32 length or which would ~equire fess than five pages of 

33 publication in the state register. 
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1 Subd. 4b. The agency shafl nake avaifabte at least · _______________ ._. 

2 one fre3 ~opy of the proposed rule to any person requesting 

3 it. Tha t·r·ee copy shafl contain the exact wo~ding and form 
________ ..........,_. _______ ___,.,__,~......_--. --------...... ~---------~------

4 of the ~roposed rule and n.oti~e of hearing as published in 
------·--------~~___, _______________ ~--~.-. 

5 the state register and shaft be ayaitabfe to the pubfic at -- ,_.,_,....,__,~~-------------------.-.-~~_._.-~--_,...-~---

& feast 30 da.ys prior to the date set for the hear-in.g. 
----------·---------.-,~--------- --.. ----------.... .-.~ 

7 Sui>d. C.c.. At the pub He hea.- ing the agency sha r l make 
___,_,._.____,_.... 

8 an affirmative presentation of facts estabfishing the need 

9 fo~ and reaso~abfeness of the ~ute proposed for adoption 

10 and f u.U i lling any relevant: substantive or- procedu.ral 

11 r~qui~e•ents imposed on the agency by law ot £ute. The -
12 agency •ay. in addition to its affirmative presentation9 ·-----------~-----------~~-------- --- -- -..-.-..-----------

13 rery upon facts presented by others on the record during 
--------~....-.-.~--------------=-------------- - ........... --._.~......_-..-..-.~ 

14 the rur a p-roceed ing to supp-ort .tha r-ule f ina I ty- adopted. 
--------~--------...._.........__._~ 4-----~---.-..-----..--... ~----------

15 Sut>d . . 4-d. After a Uo•dng written mater ia r to be 

16 sub11itt.ad and r-ec ·o.-ded in the hear·ing record for five 

17 working days after the public heai·ing en-ds. or· for a· longer 

18 period ~ot to exceed 20 days if o•dered by the hea~ing 

19 examiner• the hea.-ing examinet assigned to the hearing 

20 shalf proceed to write a r-epo1t as provided fo~ in sectioo 

21 15.052. subdivision 3. which ~eport shall be completed 

22 within 30 days after the close of ~he hea~ing tecord unless 

23 the chiaf heating examiner , upon written ~equest of the 

24 agency, .-net or the hearing exa■iner , orders an extension. 
-

25 In no c~se shall a~ extension be granted if the chief 

26 hearing examiner detetmines that an extension voutd 

27 prohibit a rule f~om being adopted or becoming effective 

28 untif after a date for adopt.ion or effectiv·eness as 

29 requiF:e:l by statute. The ,-eport. shall be avai labte to ati I 

30 affected p&rsons upon request for at Least five working 

31 days before the agency takes any final action on the rule. 

32 iu,d. 4.e., If the agency adopts the r-ale. it shaft be 

33 submitt!d with the complete hearing record to the attorney 

-9-
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1 general, who shall reY.iew the rure as to form and 

Z fega[ity. If the agency, the chief hearing examiner or the 

3 attornev general tequests. the hearing examiner sha&r cause 

4 a trans:ript to be prepared of the hearing. The agency 

5 shall give notice to aCl persons who £equested to be 

b informej that the hearing record has been submitted to the 

7 attorn~, general. This notice shatt be given on the same 

----------- ·-----------~,._,,_~~-~~ 

8 day that the reco~d is submitted. The attorney general 
___________________ , ____ __._._..at___,_,._, 

9 shall. ~ithin 20 days. either approve or disapprove.the 

10 rure. lf he approves the iru:le., he shaU pr-omptty fire it 

11 in the >ff ice of the secretary of state. If he disapproves 

12 the rura. he shaft state in wviting his reasons therefor. 

13 and the rute shafl not be fifed in the office of the 

14 secretary, no~ pubrished. 

15 Subd. 4f. A rure shafl become effective afte~ it has 
-----

16 been sui>Jected to al -I requirements described in t+t-+s 

17 sttbctiYi9~ett subdivisions 4 through 4f and five working days ______ _.,_,___.....___,____,_._-.,~~ 

18 after pablication in the state register, as hereinafter 

19 provided, unress a later date is Fequired by statutes or 

20 spec if i 3 d in the r-o I e. If the ru De as adopted does not 

21 differ f ron the proposed r~le as published in the state 

22 register. publication may be made by publishing notice in 

23 the state register that the rule has been adopted as 

24 proposed and by publishing a citation to the p~ior 

25 publication- If the rule as adopted differs f~om the 

2b propose~ rate, the -adopted rule or subdivisions thereof 

27 which differ from the proposed ruJe shalt be published 

28 together with a citation to the prior state register 

29 publication of the remainder of the psoposed ~ule. 

30 

31 

32 CO~HENTS: 

33 This section contains the heart of the APA ruremaking 

-10-
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1 provis·ilns. Th, suggested amendments do not affect the 

2 basic rulemaking structure which was. established in 1975. 

3 A. ijotice: Currently the secretary of state maintains 
--

4 a Fist of persons who wish to receive notice of rures 

5 hearings. Under this system. many people who are 

6 interested only in one agency are -notified of , ,ufes 

7 he a r i ng s for a r I state a ge nc i es • The am en dm. en t wo u I: d 

8 require persons to register direcLJy with eve~y agency they 

9 a re i nta rested in•- thus . e I im inat i ng the wastef u I na i I ing of 

10 notice to uninterested persons. The amendment also alfows 

11 the agency ~o strike names fron its list. afte~ inquir~ng 

12 whether persons wish to continue to receive notices. The 

13 burden ?faced on persons desi£ing to receive notice is 

14 minimaf, and once again the agency can avoid the costs of 

15 wasteful mailings. 

16 8. State Register: Many agencies have co■pfained that 
---------

17 the piresent requirement that they pr int the fu 11 text of 

18 the rula proposed for adop~ion is often wastefut. Of 

19 course. when an entirely new ~ute is being proposed, the 

20 futf text of the rule must be published. However. when 

21 only a small portion of a rule is being a■ ended, printing 
l 

22 of the antire rure does -not inprowa the quality of the 

23 notice, and can be qui.te expen!sive. 

24 An attempt to specify in statute exactly how much of 

25 the text of a current rule must be p~inted in the state 

2b register wou.fd be frui'tCess. The amendment prov ides that 

27 all notices must include the full text of the new fanguage 

2.8 beiing a:loptedir and of al I ranguage being deleted. The 

29 notice nust also contain as much of the text of the current 

30 rure as is necessary to put the ptoposed changes into 

31 context. The adequacy of the printed notice will be 

32 reviewed by the attorney gene~a·1, as part of his teview for 

33 fo~m and legality. 
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1 c. Free Copy of Rules: Agencies nust make awaifabl~ a ·--------
2 free CO?Y of a proposed rure to any person requesting one. 

3 

4 

The Tas< Force has received- c0-1tp la ints that agencies 
~ 

someti~as provide outdated versions of proposed ,~res. 

5 amendment makes clear that the fr-ee copy must be a 

The 

b duplicate of the tule as published in the state registe~. 

7 D. Affirmative Presentation~ At the publ i c hearing ________ _._. __________________ _ 
8 the agency must make an affirmative presentation of the 

9 facts establishing the need for and reasonableness of the 

10 proposed ~ule. Under present law. a problem has arisen 

11 when an agency makes minor changes in its proposed rules in 

12 response to comments it receives at the public hearing. The 

13 prob fen is that in these instances the ageflcy has not made 

14 the req~ired affi~mative p~esentation. 

15 Tha ptoposed amendment does not alter the agency•s 
I 

16 duty to make an affirnative p~esentation of facts at the 

17 pub r ic ilear-ing. The amendment only prov ides that when an 

18 agency nodifies its proposed ~ules. it may rely on facts 

19 presentad by others on the record to support the 

20 modific1tions. This change makes it easier for the agency 

21 to utilize comeents made at the hearing. 

22 Sone members of the Task Force opposed this amendment .. 

23 They felt that it would make it. possible for an agency to 

24 avoid giving advance notice to the public of the eyidence 

25 to be presented at the hearing. 

26 Undet present law. p~ior to the public hearing, the 

27 agency Jtust pr·ovide a summary of a U evidence it intends to 

28 present. This requirement does not apply to members of the 

29 public. Thus an agency could avoid giving prior notice of 

30 lts evi1ence by using outsfders to present evidence at the 

31 hearing·. 

32 E. Attorney Genera(: Agencies a~e required to giwe 
__._.._. _______ ~-

33 notice to any person requesting it that the record has been 
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1 submit tad to the attor·ney genera [. The amendment states · 

2 that this notice must be gfven on the same day the record 

3 is submitted. Prom-pt notice is necessary to a 11 ow per-sons 

4 a.n effec ti; ve opportunity to ~.-esent ar-guments to the 

5 attornei general. 

b 

1 

8 

9 Am!ndment No. 5. Kinnesota Statutes 1978• Section 

IO 15.0412. is anended by adding a subdiw,ision to read: 

11 Subd. 4g. When an agency determines that its proposed 
--------·- ~------------------~~-....,._-- ~~~~------

12 adoption. anendmen.t, suspension or- repeal o,f a r-ute wifl be 
~---._.--~~--------------.-.~,.._._._._.~_._._.._.-----..~~--_.....------.-.-------

13 noncontroversial ·in nature. it may utilize the p~ovisions 
------------------~------~---~~ .. - ·----------------------

14 hevein in fieu of the provisions of subdivisions 4 th~ough 
. . 

_______,~~~-----~-------.______. ______________ ......., ___ ~----- ---------------~--.. 

15 4f • . Th3 agency· shall pubtfsh a notice of its intent to 
·-----~-......,._._,_,_,~----------~---~---- -------~----.-.,._._.,__.~~--

16 adopt tne rule without .pubric hearing. together with the ---------~~--------~~~-------~------~___._. 
17 propose~ rule. in the state . register~ and shall give the 

,_,,__, _ _._....,. _________ , 

18 saffe notice by United States nail to persons Nho - have 
----~~~-------~------ -~----·--

19 registered their names with the agency pursuant to ________ __,__,_____...._,_.....,___ __ ...._,.____, ...... ~------... 

20 subdivision 4. The notice shall include a statement 

---------------~-----~~--------------------
21 a d Y i s i n3 the pub r i c : 

22 ( 1) . that they have 30 days in which to submit comment 
__,..._.___,_._,__,......,..~~-------~----~--- ■- -.-........._.-.~-~ 

23 on the ~roposed rule; 
-----------

24 I 2) , that no pu·b f ic hea-r i ag wi U be herd unless seven 
________ ,..._,...,,_ .~~ --~-------------· 

25 or more persons make a written request for a hearing ~ithin 
----------~------------~-~~~~----__._. ____ _ 

26 the 30 day comment period; -------------
27 (3t . of the manner in which per-sons shal r request a -------~~~~~ ~ ---------------------
28 hearing on rules pr·oposed pursuant to this subdivision; and 

---- _,_. ..... ________,.~ - - -------- ~ ---------·· ... ------------· 
29 (4l that the rule may be eodified if modifications ar·e 

_._.....,_,,_._._.__..... _ _........,__,___,.~----------- ~._._,~_____.,_...,._, 

30 supported by the data and Yiews submitted. 
--------------- ~ .. ~,_.._.~~---------

31 Before the date of the notice. the agency shatl 
·-------.--.-:-----....,_.~~ ...... ---------~-.-.-.~-----------

32 prepare a statement of need and reasonableness which shall 
~ ----~......___-----~~------- ·--·-------

33 be available to the publi~- For at least 30 days folfowing 
'------~--------~ 
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l the notice. the agency shafl afford alf interested pe~soris 
'--------~-~....,:___,.__._._. ____ .~___..._~-~~~~ 

2 an opportunity to object to the Jack of a hearing and to 
-~--~--------........... --- - - ..,_,_._. __ • - • ■--------------

3 submit ~ata and views on the p~oposed rule in writing. The 
----------------411119~---------~~~-----.-.--._._._.. !&Id!, -- ■ - ■ _,._.~--------

4 proposed rule lftay be mod if fe.d if t .he 11odif icat ions are 
~----------~ ~~-------------------- ----------~~-----

5 supportad by the data and Yiews submitted to the agency and 
----------------_.._,,_,_~~---~~----------------~~~~----------

6 do not resutt in a substantial'. change., If, during the 30 
----- ---~-----------------~---..--.~ -- ---- ...... _______.,__.-..... ~--

7 day period allowed for comment. seven or more persons --------~- _ ___,.._._.... ......... ___.~-------------.-:-~---,__--...... -=---------
8 submit to the agency a wri ften req.uest for a hearing of the 

------.....~-~-_._...____,.__,_.. .... ~~~-~~~--_,_.._.--~------------
9 proposed rule. the agency shaU proceed under the 

_.._,..,...____,_.~~~~,__._...._,_.-.._._.~........_.._... 

10 provisions of subdivisions 4 through 4-f. If an agency., in --~~~~~~-.-.-.~~~----------~---------~~~---------
11 its notice of intent. proposes to adopt more than one ~ute 

--- --■ ----------~~-----~,__.:__,.-~~-..____,~--~___,_,. .... ~~ 

12 without a hea~ing. any written request for a hearing shalt 

13 specify each ~ule for which a hearing is 1equested. If 
~ - ___________ ._......_..~--------._._....--.--..---.......--------------·_,_.__._.-~ 

14 w~itten requests for a hea~ing do not refer to a particular 
--~-------.. --~-----~----~·---------------------------=------~---------

15 r ur e ~ the a.qency may p r-oceed to adopt that rut e with out a 
,----------------~.---------~~--------..--------~~-------

lb hear in~. .In the event that a hea.c ing is r-equ ired.a ----------~--.--------~ ............ ~_._..._. ·---------
17 citation in the state register to the prior publication of 

_,_ . -------------~·--------~--~.-.;.~~----
18 the pro?osed rule may be sabstituted for republication 

--------- , ________________ ______._._.._....,._._,.,_.~________.,__, ____ ~----------------

19 unress the agency has modified the proposed ru!e. If no 
_______ _.__,_,_._.~__........~--... _---- __________ ,_,__ __________ _ 

20 hearing is required, the agency shall submit to the 
---~---,_,_,__.- ----- --~-----------......._.__...~~-----~-.-...-.----

21 attorney general the proposed rure and notice as published. 
________ ,__ _ _.._..._.._.~-----------~~ ----- • • ~~-------------

22 the ruE:t as- proposed for adopt.ion. any written conments 
__,,...._._._.__.,_.._.__....~-----~~ - ---~-.... ...... ~ 

23 received by the agency~ and a statement of need and 
~~~--_.._._._.~ ... -~_._._.._ - -- . - _ _._. __ ~----- - - -

24 r-easonab l;eness for- the rule. The agency shafl give notice -- -~~.---..-.-_,.,_.~~---------------- ------------~ ..... ~~ 

25 to all persons who requested to be informed that these 
-------------.---.-i~~---------~-----.--.....~~~----------

26 materiafs have been submitted to the atto~ney gene~af- This 
-----·---------~~-------_.._.._._.~----------~---------- -- ---~--

27 notice shall be given on the same day that the record is --------~~~----~~~~~-- -----~~-----
28 stibmitted. The attorney general shali approve or ------..... -------~-----~--------......,-.~---

29 dtisapprove the rule as to form and legality, incfuding the 
------~---~ ~~-~~~-~ -- ~~~-~~~-~ 

30 issue of substantial change. within 1~ days. If he app£oves -------------.-. __ ,_,_._,.~ --
31 the rut!• he shalt promptly fife it in the office of the 

-~------,,_---. ___,.,._.___. __ ~--------~--.... ---------·-------
32 secretary of state. If he disapproves the ruce, he shall 

...,_....,._._._._.,_, -- - ,_..._._.. ___ ._.._._~~---- ----~---------.-----_,_,_-~ 

33 state in writing his r-easons therefor, and the tute shalt 
-------.~ ~----~~,_,,_._....,,_,, ____ ~~----------~---------
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1 not be fifed in the office of the secretaty of state9 nor 
.----- ,_,__.~-----~~--._._.._.---- ....._.... __ ~-----------------

2 published. The rule sharl become eff~ctive upon ________ _....._.,_._._. ... _......,._.____..__·,_,_, ... __,_,_,~~~~-------

3 publication in the state register in the same manner as 
~----.--...------ -~-._.~--------------------...-..-.----.,.--------

4 provided for adopted rules in subdivision 4f. 

5 

b 

7 C01MENTS: 

. a This subdivision establishes an expedited hearing 

9 process for noncontroversial rules. A major pr-·obt.en with 

10 the current rule11taking sysfem has been; that agencies m.ust 

11 go thr-ough the ler;igthy pub r.ic heating process for al r 

12 proposed iules. even those which no one would object to. 

13 Under t,e new proposal.., when there · is no demand for a 

14 pub fie jeating. agencies wilf be able to promulgate rures 

15 without the deEay and cost that hea~ings entaif. 

16 Whan an agency feels that a rate or amendment wilt be 

17 noncontr overs ia f • it w i II pub Ii sh notice of intent to adopt 

18 tha rule without a public hearing. The agency wilr also 

19 prepare a statenent of need aad r~asonableness. For 30 

20 days tha public will have opportunity to comment on the _ 

21 proposed rule. or- to request a he~~ing. If seven or more 

22 peopfe request a hearing. the agency ■ ust proceed under the 

23 usuar rute•aking procedures of ~ubdivisions 4 through 4f. 

24 H fewer than seven reques.tis for a hearing ar-e made. t ,he. 

25 agency nay sub-ntit the · , ·ufe,i• along with any written co11tments 

Zb received and a statement of need and ~easonableness, to the 

27 attorney general for review as to form and legality. If . 

28 the att3rney genen-al approves. the ru·Ee .witl become 

29 effectrve after submission to the sec~eta~y of state. and 

30 pub t icat ion in the state register. 

31 

32 

33 
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1 An3ndment No. b. Minnesota Statutes 1978 • . Section 

2 15.0412, Subdivisions. is amended to ~ead: 

3 Su~d. 5. When an agency is directed e-~-ttttlterifft'd- by 

4 statute. f eder-a I taw or- court or de I' to adopt• amend, 

5 suspend or repeal a rule in a ~anner that does not allow 

6 for conJfia~ce with subdivisions 4 through 4g. or if an 
_____ ,_, __ ___,_........._.,..,_._,_. ___ _ 

7 agency is express iy r-equ ired or authorized by stat ate to --- . -------.- --~-----------_____,_---~------~------~-. .... - -_,,_,._._._. 

8 adopt temporary rufes, the agency shaif rn-t,nt~t-e-tt adopt . ___ ,_,~._._._~-------

9 tenporary ru+e- rules in aceordance with this subdivision .. 
---

10 The pro>osed tempotary rule shall he published in the state 

11 register and for at least 20 days then·eafter the agency 

12 shalf afford all intecested persons an opportunity to 

13 submit ~ata and views on the propo·sed temporary ru re En 

14 writing. The proposed temporary rule may be modiffed ff 

15 the 11odifications are suppo-rted by the data. and views 

l 6 sub mitt! d to the agency.. lRe agency sha II submit to the 

17 attorney general the p~oposed temporary r~re as published. 

18 with any propos.ed modifications. The attorney generat 

19 sha l f r1 view the proposed t ·enrporar-y rule as to form and 

20 fegalitt and shall appr·ove or disapprove the proposed 

21 tewporary rule and any proposed modifications within five 

22 working days. The. tenporairy r-ule shal r take effect upon 

23 approval of the attorney general~ failure of the atto~ney 

24 general to approve or disapprove Nithin five working days 

25 shall b? deemed approval. As soon as practicable notice of 

26 the attorney gener-·a I •s dee fs ion shal r be pub I ished in the 

27 state r~g ister and the adopted rul·e sh.a It be pub t i shed in 

28 the manner as provided fot adopte~ rules in subdivision 4~ 

29 Te~porary rules adopted under this subdivision shatf be 

30 effective for not fonger than 90 days and may be reissued 

31 or continued in effect for an additional 90 days. but may 

32 not . immediatety be reissued thereafter without fo f fowing 

33 the pro~edure of subdivision 4. 
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1 

2 

3 COMMENTS: 

4 Un:ler pr-esent law.- an agency may adopt tempor-ary · arutes 

5 when co•pliance with normar ruremaking procedu~es is not 

6 possib re, and when the agency has been •authorized or 

7 directed• by the state legfsfatura. the federal government. 

8 or a court to change its rules. The amendment removes 

9 tenporary rufe•aking power when this powe~ is oniy 

10 •authorized• by federa I raw- oar by a cour-t. An: agency could 

11 only adopt teaporary ~u,es when •directed• to do so by 

12 cour~s o~ federal law. Agencies would retain temporary 

13 ruf~making authority when the state fegisiatu1e •expressly 

14 required o,, author· ized• th r:s power. 

15 

16 

17 

18 Ana:and■ent No. 7. Minneso·ta Statutes 1978 • Sect fon 

19 15.0412, is amended by adding a subdi~ision to read: 

20 su,d. 8. Each agency shaft. within one year afte~ tbe - -------~~,__,_._.~------.~------------~-----------_...._. ______ _ 

21 effective date of a law requi~ing rures to be promulgated, 
-------~~-~----------·-----~--------_.._._._.._.--~--

22 unr~ss otherwise specified by faw. publish notice of 
_______________ _._._.;w.. ___ ___, ~ ---------

23 hearing or notice of intenf to adopt a rule without pubfic -------,~-----~---------~--------.-.-.--_...,_..- -~ 
24 hearing in accordance with this section. If an agency has -----------·~....._.... _________ ...._,,.__~~.__.._,_,__.,_..,_.~~---,_. 

25 not giv-en this notice, it shalf r-epo·r-t to the appropriate -------------------- ---_____,.--------~--~ -------~----------~.......,._.__. 

26 committaes of the fegislat&~e and the governor its faifure -----~~-----------_....._-~------------ -~---.-. • .-. .... ._._..._.-.~~------

27 to do so. and the ~easons for that failure. ·--------- ~.-...--.~~-· --------,;.-.----..-.-__.._ 

28 

29 

30 CO~MENTS: 

31 Tha Task Force has rec·e i ved c ompti a ints about a gene i es 

32 defaying when ordered to promurgate rules. Under this 

33 amendment an agency would have to start the rulemaking 
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1 process~ by publishing notice in the state registe,~ ~ithin 

2 one yea.r of the ef feet i:ve date of the faw order- ing rules. 

3 Agencie3 faifi.ng to cottpfy woufd be required to report to 

4 the govarnor and the legisrature. 

5 

6 

1 

8 Am,ndment No. 8. Minnesota Statutes 1978. Section 

9 15.0412, is amended by adding a subdiwision to read: 

10 Su~d. 9. The agency sha U, within one year a ft er-·-------------.-,~--- • -~-- __ ....._._._._.._......_.. 

11 issuanca of the hearing examiner's report, either withd~aw 
---~.------·- ·-----------.--..-.----.,_,_,~~---~------------~--.-.-.....~ ... ~ 

12 the proposed rules or publish its adopted final action in 
_____ ____.._..__ ~---~----------....,,_.. ... ._...._._. ____ . _______ ,_....._~-----~----,.... 

13 the state register. If the agency has not published its 
__________ _....._.__.---::---~-.-.----.-.--...--.-.-. ... --

14 adopted final action in the state register within one yea£r 
---------------~~-----------...--~-----..-.------~~------

15 it shafl no~ proceed to adopt the subject rules without _____ , _________ _ 
_ _____ _._.___._.,_,_. 

lb rettearir1g the rules pursuant to at I the procedures of this ---------~------------~-------~~~~~~-------· 
17 section. 

18 

19 

20 CDKHENTS: 

21 This amendment is also designed to discourage agencies 

22 from delaying unreasonab fy in rule pro mu fgat ion. The 

23 amendmer,t would rar-gely elftninate the possibility of an 

2 4 a g ency "' a i ti n g to ta ke f i na I ac ti o n un t i I opp o s it i on to a 

25 rule weakened. Once the teport of the hearing examineff has 

26 been issued. the agency must within one year eithet 

27 wi'thdra ·,1 the rules.- or pubJish notice of its final action 

28 in the 3tate register. An agency which fails to do so must 

29 hofd a new public hearing before promutgating the rufe. 

30 

31 

32 

33 Amandment No. 9. Minnesota Statutes 1978~ Section 
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1 15.0413, Subdivision 1 . , is amen·ded to read: 

2 15.0413 [EFFECT OF ADOPTION OF RULES; PUBLICATIO~; 

3 APPROPRIATION.I Subdivision t. Ever·y rule approved by the 

4 attornet general and filed in the office of the secretary 

5 of stat:! as provided in section 15.0412 shatr have the 

b for-ce and ef·fect of law r& five working days after- its --- _____ ___..._ 

7 publication .in the state register unfess a later date is 

8 required by statute or specified in the rure. The 

9 secretary of state shaft keep a permanent record of rules 

10 fifed w~th that office open to pub fie inspection. Should a 

11 discrep3ncy exist between the rules published in the state ------------------------~---~_,_~~------------- _, _____ ._ • ._,_._..__,~---

12 re~ister and the £oles on file with the secretary of state. 
--------~--- - ~--------...,._,_.-~-- - .. __._. ___ _....._,...-.,_,_._._.~--------

13 tha ruris on file with the secretaty of state shalt hawe 

14 effect. 

15 

16 

17 

_...., .... ________ _ ___ ___._....______,_,_,~-.-.------------------~---------

18 Amendment No. 10. Minn,esota Statutes 1978·, Section 

19 15.0413, SubdiYision 2. is amended to read: 

20 Subd. z. Each rule hereafte~ amended. suspended. or· 

21 r-epea lei sha f I become amended• suspended, or r · epea fed ~ 

22 five working days after the new or amended rule o~ notice 

23 of suspansion or repeal is published in the state registeE 

24 untess I la~er date is required by statute or specFfied i~ 

25 the ruh. 

26 

27 

28 COlMENIS: 

29 Tha amendment proYides that rules shal'I take effect 

30 five working days after publication in the state register. 

31 This is a housekeeping change, to bring these subdivisions 

32 into comformance with section 15.0412, subdivision 4. 

33 As a resurt of printing errors, the version of a ~ule 
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1 ~rinted in the state register sometimes diffe£s slightfy 

2 from tha rule as filed with the secretary of state. The 

3 amendnent provides that in these cases, the rule filed with 

4 the secretary of state sharl govern. 

5 

6 

7 

8 Anendment No. 11. Minnesota Statutes 1978 .. Section 

9 15.052. Subdivision 1. is amended to read: 

10 15.052 fOFFICE Of HEARIN, EXAMINERS.I SubdivisioR I. A 

11 state off ice of hett-~~f!1taffl"i-tte-t--~ administ,.atve hearings is 

-------------·---12 c,eated. The office shart be under the direction of a 

13 chief h3aring examiner. who shall be learned in the law and 

14 appointad by the governor. with the advice and consent of 

15 the senate. for a term ending on June 30 of the sixth 

16 catendar year after appointment. The chief hearing 

17 exa ■ iner shat I appoint additionar hearing examiners to 

18 serve in his office as necessary to fuffitf · the duties 

19 prescr-bed in this section. AU hearing examiners sha~r be 

20 in the : lass if ied service except that the chief hea,r-ing 

21 examiner shall be in the uncfassified service. but may be 

22 reaoved f~o• his position onry for cause. Additionafly. 

23 alf hearing examiners shatr have denonstrated knowfedge of 

24 adeinistrktive procedures and shall be free of any 

25 politic1f or economic association that would impai~ their 

26 ability to function officialfy in a fair and objective 

27 manner. 

28 

29 

30 CO~MENTS: 

31 Off ice of Administrative Hearings: Thr·oughout the 
------~·---.--,-·~--~_.....-----~ 

32 statutes, refe~ences to the •office of hea~ing examiners• 

33 would ba changed to the •office of adninistrative 
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1 hearfrtgs.• This change . is designed to elininate confusion 

2 which tfle office has exper· fenced with its present titte. 

3 The task force also recommends that the tit le o·f t .he 

4 individual •hearing examiners• should be changed. These 

5 inctividual\s should be renamed either •administrative Caw 

6 Judges9• or •hearing offic~rs.• 

7 

8 

9 

IO Anandnrent No- 12. Minnesota Statutes 1978 • Section 

11 15.052. Subdivision 2. is amended - to read: 

12 S-ubd. 2. When regu far.I y appointed hear fo.g exam i.ner s 

13 a ra not avai fable. the chief hear i,n-g examiner m.ay contract 

1 4 w it h qfa. fi f i e d i n d i v i d ua rs to s er v- e as hear in g ex.a nr i n er. s 

15 for :,p.ec i-•ic 11.ss~~- Such te.mporary hearing exan ineas 

16 sha It not be e·mp loyees of the· state aed--sha 11 . be 

1 7 ~e • t,r,e ,. te cf -f e P ~f'-S'e-H-ftr&-H'~ l'"ltt e net O to e~fHJ-♦1-5-9-

18 ~er day. 

19 

20 

21 COMMENTS: 

22 the a1tendaent. fol lows the genera I • trend of removing 

23 specif i: r-ates of compensation from the statutes. The t·ees 

24 paid to teaporary hearing exa■iners would be set by the 

25 chief h3aring examiner. By eUainating the statutory fee •. 

26 tha c~i1f hearing examinet wourd be free to set 

27 co•pens¼tion rates based on the revef of expertise needed 

28 for eac~ assignment. 

29 

30 

31 

32 Am-endment No. 13. Minnesota Statutes 1978• Section 

33 15-052• Subdivision 3• is amended to rread: 
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1 Subd. 3. Atl hea~ings of state agencie~ requited to 

2 be conducted under this chapter shaft be conducted by a 

3 hearing exaniner assigned by the chief hearing examine~. In 

4 assigning hearing examiners to conduct such hearings. the 

5 chief haaring examiner shatl atte•pt to utilize personnet 

b ha~ing axpertise in the subject to be dealt with in the 

7 hearing. Onfy hearing examiners learned in the taw shalt 

8 be assi~ned to contested case hea~ings. When assigned to ----- - _ __....._. _______ ___ 
9 ruiemaking proceedings it sha&r be the duty of the hearing 

10 examiner to: fl) advise aR agency as to the location at 

11 which and time dur~ng which a hearing shoufd be held so as 

1 2 to a U o ,;, for- par t i c i pat- i on b y a tr a f f e ct ed i n t er est s ; ( 2) 

13 conduct only hearings for whic~ p~ope£ notice has been 

14 given; t3l see to it that all hearings are conducted in a 

15 fair anJ impartial manner; and (41 make a report on each 

16 r,-rttpeser!-~a!'ency--a-t++ert rulemaking proceeding tn which the ----------~----. _ ____,.... 

17 hearing exaniner functioned in an official capacity, 

18 ~•~•in~-h•s fiftd~s-&f-fa-e-t.-aftet-t,.is cencltrS"i-e-fts-a-ttd 

19 r-ecemeettcta-ti-oft'ST taking notice of the degree to wh fch the 

20 agency ~as Ii I documented its statutory a.uthor ity to t:1rit-e-

21 promufgate the proposed a.citittft rule • Ii ii fulf i lied alll 
._.-----..-. 

22 rerevant subst.antiwe and procedural requirements of law or-

23 rufe, and fiiiJ demonstrated th9 need for and 

24 reasonao feness of its proposeda-et-+ett r-ule with an 

25 affirnative presentation of facts. 

26 

27 

28 C01MENTS: 

29 This subdivision sets forth the duties of the hea~ing 

30 examiner. The suggested amendments would make the duties 

31 specifiad in the subdivision appficabUe onfy in rures 

32 hearings. The duties of the hearing examiner in contested 

33 cases wi tJ be set forth in another subdivision. 
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1 Th3 ~eason for the proposed change is that the 

2 functio~ of the hearing examiner. especiatry in w~ fting a 

3 repor-t. is sfightfy different in arutena.k iDg than in 

4 contestad cases. The three topics which this subdivision 

5 requires the hearing examiner to discuss in the report are 

6 not strictly appficable to contested cases.-

7 

8 

9 

10 A.nandment No. 14. M.innesota Statutes 1978 • Section 

11 15.052, Subdivision 4s is amended to 1read: 

12 Subd. 4. The chief hearing examiner shalE p~omufigate 

13 rules t, govern the ptocedurat conduct of all hearingsr 

14 relatin; to bo~h rule adopfionr amendnent. suspension or 

15 repeal ~eatings and contested case hearings. Such 

16 procedural rules tor- heari.l'rgs shall be binding upon at, r 

17 agencies and shaft supersede any other agency procedural 

18 rufes with which they may be in conffict. The procedurat 

1 9 r u f es f > r he a r- in gs s ha f I i nc r ud e i n add i ti o·n to no rm a f 

20 procedu~at aatters prowisions relating to recessing and 

21 re~onvening nev hearings when the proposed final rule of an 

22 agency is substantially diffeffent froa that which was 

23 p.roposed at the public hearing. The proceduraf rules shaffl 

24 establish a procedure whe~eby the proposed final rule of an 

25 agency shall be reYiewed by the chief hea~ing examiner to 

26 determine whether o~ not a new hearing is required because 

27 of substantial changes ctr-fa--i-tttf"e--ef--t.fte~etiteY-~-•ee-t--t-fte 

2 8 r-e1ttt+.-e-tte1tb-e-f-~ee-t-fo.n-i~i-?.T-s-ttb-ff+Y-ttteft--'1- • Upon his 

29 own initiative or upon written request of an interested 

30 party. the chief hearing examiner may issue a subpoena for 

31 the att3ndance of a witness or the production of such 

32 books, ,apers. records or other documents as are ~ateriat 

33 to the natter being heard. The subpoenas shaft be 
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1 enforceible through the district court in tbe district in 

2 which t1e subpoena is issued. 

3 

4 

5 COMMENTS: 

6 lt the Ptes~nt time. the chief hearing examiner 

7 reviews a rure to determine if there ~as been a substantial 

8 change since the public hea~ing. and to determine Ff the 

9 agency llas m,et the requirements of section lS.0412. 

10 subdivision 4. The Task Force has thoroughly discussed the 

11 substantiar change review power and has reached no 

12 concrusi on. Two afternati•e recom11endations on review for 

13 substantial change are set forth as an appendix to this 

14 report. 

15 The. Task force has ag•eed that tne chief hearing 

16 examiner should not reyie~ fo~ conpliance with section 

17 15.Q412. subdivision 4. The attorney general already 

18 perforns this review function. As the state•s chief ftegat 

19 a.d.-i sor, the atto1 ney genera I sh ou Id nake these dee is ions, 

20 which are essentially regaf in nature. Review by the chief 

21 hearing examiner is duplicative. 

22 

23 

24 

25 A•!ndment No. 15. Minnesota Statutes 1978. Section 

2& 15.052.- Subdivision s. is anended to r·ead: 

27 Su3d. 5. The off ice of he-ar-ing e-x-alrift~ 

28 adninistative hea~ings may maintain a court reporter system 

--------·--------
29 and in 3ddition to or in lieu thereof may contract wtth 

30 non-governmental sources for court reporter ser·vices. The 

31 court reporters may additionally be utilized as the chief 

32 hearing examiner directs. Unless the chief hearing 

33 examiner dete~•ines that the use of a court reporter is 
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1 more ap?ropriate, an audio magnetic. recordFng device shatf 

2 be used to keep a record at any hear-ing wtl ich takes p Eace 

3 und·e,.. t:a is chapter:. 

4 Cou:rt reporters serving in the court reporter system 

5 of the ~ff ice o-f ~~-e-n-ttine,.., ad.a in istrat i-ve hearings 

& shalt b! in the classified service. 

7 

8 

9 

·--------~-~~~~~~ 

10 Anand1tent No. 16. Minnesota Statutes 1978, Section 

11 15.052 ~ Subd iv-is ion 7, . is amended to read: 

1 2 Su, d . 7. A state o ff fc e of fitea-t-i-rt~-e1tarin-e..-

l 3 adtinistrative hearings account is hereby created Fn the 
------- _._._. __ ~ 

14 state treasury. Afl receipts fron se~Yices rende~ed by the _ 

15 state office of h-~~e-,t:ntttte-l"'adm in i strati va hea, i ngs -
-----------

1~ shatr ba deposited in the account. and af& funds in the 

17 account shall be a.nnually appa-opriated to the state office 

18 of hear-i-rt~..+~ administrative hearings for- carr-ying 
~--------------------19 ou~ the duties specified irr this section. 

20 

21 

22 

23 Amandment No. 17. Minnesota Statutes 1978, Section 

24 15-052. Subdivision 8, is amended to ~ead: 

25 Su,d. 8. _ The chief ~earing examiner may enter into 

26 contracts with political subdivisions of the state and such 

27 pofitic¼f subdfvision- of the state may contract with the 

28 chtief h!aring exaniner fot the purpose of providing hearing 

29 examiners and reporters for administrative proceedings. The 

30 contract nay define the scope of the hearing examiner•s 
____ __.._~~~~~~~--------------~~~---

31. duties. which may inctude the prepar-ation of findi;ngs .. --------~ ........... ---------~-----. --
32 con:cfus-ions. or a recommendation fo-~ action by the 

----------------------------------33 pofiticat subdivision. Fo~ such services there shalr be an 
~~--- -.--..--~ 
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1 assessment in the manner p~ovided in subdivision~-

2 

3 

4 

5 Amendment No. 18. Minnesota Statutes 1978. Section 

b 15.052., Subdivision 9. is a.mended to a·ead: 

7 Su~ d. 9. In consul ta ti OR and agreement w I th the chief 

8 hearing examiner. the commrssioneF of ad11inistr-ation shaflF 

9 pu~suant to authority vested in him by section 16.13~ 

10 transfer f~om state agencies. such employees as he deems 

11 necessary to the state office of ttearing-e,ta11t+rtePs 

1.2 ad• inistrative hear·ings. Such act ion shat F inctude the 
------------

13 transfer of any state employee currentry empfoyed as a 

14 hearing exaainer~ if the employee qualifies under this 

1 5 section.. -

16 

17 

18 

19 Amandment No. 19 .. Minnesota St.atutes 1978, Section ~~---- ,__. - __... __ _ 
20 5 .21, is repealed. 

21 

22 

23 

24 Amand1tent No. 20. The rew i so r· of statutes sha U 
____..___ ________ ~---------------

25 substit.,ate the term •office of administrat Ive heaa-ings• for 
-------·----------------_..._._.._ ~~._~-----

26 •office of hear-ing examiners• in every place where the __________ .., _____ _, ____ ._._.~---~,......,_~ __ _,_, __________ ._,_.._......_._. 

Zl fatter term is used. 

28 

29 

30 

~.----.----------

31 Amandment No. 21. {EFFECTIVE DATE.I The provisions of ___ . __ __, _ _,~,_, ______ , 

32 section 2 pertaining to va~iances shaEf be effective August --------------~~------~ __.____,.~___,_.__.......,_, __ 

33 1. 1980. The provisions of section 5 shatf he effectiwe on - ---~- - ._._.._~~_._..._..... ________ _ 
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1 Septembar 1. 1979. For- pu.rposes of imp I anent ing t ,he 
_,__....._._._.,_.. --------~------------~,_, ___________________ ~-

2 p r o Y is i D ns of section 5, the at tor ne y gene r a r sh al r pr ep a r e 
- --------- ----------- -..-.-------·----------~-------·-----------

3 a notic~ which shall be published by the state register on 
_______ ...._._.....~~---------------~----------

4 or before August Ir 1979 • and which not ice sha U be ma U ed. ~~~~---------------~~~__._-~~~--------· 
5 by the tlf f' ice o-f hear in·g examiners• to a fl per sons -~------~------ _......~- ---------~-----. 
b pr~sentty re~iste~ed with fhe secretary of state for the ------------~~,_....._. _____________ ._..... __ _. _______ ~----~~--·-------
7 purpose of being advised of ·rufemaking hearings. The 

-4--------~-------~---~-----~--- -----~--------._---~ ... 
8 notice shall be sufficfentty specific to inform air pe~sons 

---------~--------~~---_,_.;------.-..-----.--------~~~-----· 
9 of the aa.nner in which they. may register their names w fth ~------------~--

10 the various state agencies in order· to be notified of an ---------~~~-------------,_.------~~--......... ~• •• ------
11 ex~edit3d rulemaking hearings as provided in section 5. 

------~-- - ---------------- . . ___,, ,_._._._._,_..,__ _ _._.._ __ ,__, __ _ 
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1 AP? END IX: SUBS TANT IA[ CHANGE 

2 

3 Un1er current practice, the chief hearing examine~ and 

4 the attorney general review a proposed final rule to 

5 deter~ine if it fs substantially changed fr-om the rute 

6 which t ,1e agency presented at the pubt ic hearing. If' there 

7 has been a substantial change,.· a new public hea.ring must be 

8 hefd to afford interested persons an opportunity to comment 

9 on the ?ortions of the rule which have been changed since 

10 the original pubfic hearing. 

11 Th a p r-e sent I aw does not c l ea r f. y de f in eat. e the 

12 relationship between the attorney generar and the chief 

13 hearing examiner on the issue of substantial change. the 

14 chief h3aring examiner be l feves that his determination that 

15 there h¼s been a substantial change is fina.1. and that upon 

16 such a finding the agency nust either withdraw the rules o,-

17 hofd a new public hearing. The attorney general •s office 

18 believes that it ~as statut~ry authority to review the 

19 issue of substantial change and that the finding ·of the 

20 chief h3aring exaainer as to substantial change is advisory 

21 onfy. 

22 Tha Task Force believes that the law is ambiguous and 

23 should 3e cta~ified. The consensus of the Task Force is 

24 that tha p0-111er to review for substantial change should rest 

25 either "ith the chief hearing examines or with the attorney 

26 gerrera I, but not with both-- The fir st a f ternat i ve 

27 present,d below would place the power to review for 

28 substantial change exclusively with the chief hearing 

29 examiner. The second choice wourd grant the authority 

30 exclusiwely to the attorney generaf. 

31 

32 

33 
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1 

2 

3 

ALTERNATIVE 1: 

4 Kinnes·ota Statutes 1978, Sect ion 15 .052 • Subd iv is ion 

5 4. is a•ended to read: 

6 Sef>d •. 4. The chief hear-in:g examiner shal r pr-omulgate 

7 rules t, govern the procedural conduct of act hearings, 

8 retatini to both rule adoption. amendeent. suspension or 

9 repeal nearings and contested case hearings. Such 

10 pro·cedural r ·uSes for hearings shatf be binding upon au 

11 agencies and shafl supersede any other agency p~ocedurat 

12 rufes with which they may be in conffict. The procedural 

13 rufes for hearings shall include in addition to normal 

14 procedural natters provisions ~elating to recessing and 

15 recon~e~ing new hearings when the proposed finat rare of an 

16 agency is substantiatly ~iffecent fron that which was 

17 prDpose:d at the public hearing. The procedural r·ufes shaU 

18 establ i3h a procedure whe1·eby the proposed final rote - of a.n 

19 agency shall be rewiew.ed by· the chief hear-ing exa■ ine1r to 

20 deter ■ i~e whether ot not a new hearing is required because 

21 of substantial changes c,,-r-far+t,a,,.e-of-t-'lte-a~em:7-h-aeri-t-f\oe 

22 re-r.utr e1tent·s e f see-t-i-fttt--¼SlrE!',lly sltbdi-Y+rimt-. • lhe 
---

Z3 deterni~ation of the chief . hearing examirier on this issue 
'---------~~------- - -~--~~..._.~~~----~ 

24 shall be final. Upon his own initiative or upon wPitten 

25 request ot an interested party~ t~e chief hearing examiner 

26 may lssae a subpoena foe the atte~dance of a witness or the 

27 production of such books, papers, records or other 

28 documents as ate aateriar to the natter befng heard. The 

29 subpoen1s shatl be enforceable through the district: court 

30 in the district in which the subpoena is issued. 

31 

32 

33 
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1 

2 

3 

ALTERNATIVE z: 

4 Minnesota Statutes 1978. Section 15.052. Subdivision 

5 4 • is an ended to r:·ead: 

6 Su3d. 4. The chief heari.n:g examiner shal r promulgate 

7 ruUes t~ govern the procedural conduct of all hearings. 

8 retatin~ to both rule adoptions anendnent. suspension or 

9 repeal nearings and contested case hearings. Such 

IO procedural rules for hearings shal, r be binding upon atf 

11 agencies and shaft supersede any othe~ agency procedural 

12 rufes with which they may &e in conflict. The procedu~af 

13 rufes for heaFings sharl incfude in addition to normai 

14 procedural natters prdvisions relating to recessing and 

15 reconvening new hearings when the attorney general 
~--- -~-.-----

16 deteraines that the proposed final rule of an agency is 

17 sub~tantiafly different' fr-om t.hat Which was proposed -at the 

18 pub I ic ,earing_ fft-e--perece ·dtaral rtrleswslttt+f-es-t-ahl isl't=-a 

19 l"'P'&eeetu, e--wtte,-eby-ttte-fl'f.' op es ed t tn;at-1 ttl-e-ttf-tft"-a-g-1'rtey 

2 0 s-f,,a • J b ~ -Nrriewe6-&y -t-t,e, e t\ i e f-h-et-1" i n g e"8tirirte't"-t-O' 

21 d-ettr-tri-Jlte- whether eP-fte¼-11"-ft'e-w-ftea':~-+s---rettai~ed-becau-s-e-

2 2 c,+-stttrs-t-a-n+it+-t~es-o r f:a i-+trre--e+-♦tte-a-!teftty-~eri--!-fte 

23 r-etttt~eftts-o+-~~i-Mt-15a8t,~-,eb-tl-i-Y+rieft-.-s Upon his 

24 own initiative or upon written request of an interested 

2 5 party. the chief hearing examiner- may issue a subpoena for 

26 the attandance of a witness or the production of such 

27 books, ?apers. records or other do~uments as a~e mateniaf 

28 to the •atter being heard. The subpoenas shall be 

29 enforce1bte through the district court in the district in 

30 which the subpoena is issued. 
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SUMMARY OF PROPOSED AMENDMENTS TO APA CONTESTED CASE PROVISIONS 

A. Public Hearings and the Hearing Record 

1. The record shall contain a written transcript only if the agency, 

a party, or the chief hearing examiner requests one (15.0418, 

subd. 2). 

2. Documents containing information classified by law as not public 

will become part of the hearing record of a contested case if 

offered into evidence by a party, or if the agency desires to 

avail itself of the information. The hearing examiner or the 

agency may conduct a closed hearing to discuss the information 

and may issue protective orders and seal the hearing record 

(15.0419, subd. 2.). 

B. Procedures After the. Public Hearing 

1. A distinction is drawn between the hearing examiner's report in 

a contested case, and the report in a rulemaking proceeding. The 

report in a contested case shall consist of findings of fact, 

conclusions, and reconnnendations. The report must be served 

on each party, not just made available (15.0421). 

2. An agencyofficial participating in the final decision of a 

contested case must read in full the hearing examiner report 

and any statements filed after the release of the report. The 

official must review, but need not read in full, the official 

record (15.0422, subd. 1). 

3. A copy of the agency's decision and order must be served on each 

party and the hearing examiner, and not just delivered to these 

people (15.0422, subd. 2). 

4. If an agency does not reach a decision within ninety days of 

arguments presented after the release of the hearing examiner's 

report, a party may petition a district court to review the matter. 

The court may order the agency to render a decision within a 

specified time (15.0422, subd. 3). 
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5. Section 15.0423 is repealed. 

C. Judicial Review 

1. A distinction is drawn between judicial review of contested 

cases and judicial review of other agency action (15.0424, 

subd. 1). The standards for review set forth in section 15.0425 

will apply only to review of contested cases. 
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1 

2 

3 

4 

5 

b 

~ ~. 

SUGGESTED AMENDMENTS TO 

CONTESTED CASE PROCEDURES Of THE 

ADMINISTRATIVE PROCEDURE ACT 

7 Amendment Nco. 1. Minnesota Statutes 1978, Section: 

8 15~0418, is amended to read: 

9 15.0418 tt□ NTESTED CASE.I Subdivision 1. An agency 
_,_.._.,._....,__.__....,_...~---------

10 shall initiate a contested case proceeding when one is 
~-~_,.....,_, __ -- ---------~,_._,_,.,__._.._____.~------~---~-----------------------

11 required by law. Unless othe~wise provided by ta~. an 
~~-..--~ --- ____ ,_,,_,____ -... -.-.-.....~. -- -·-----.-----------

12 agency shall decide a contested case only in accordance 
------~--~-._.._ _________________ _.,_.._.._.._.,.__. _______ _ 

13 with the contested case p~ocedu~es of the administrative 
~---------~----------

14 procedure act. 
----------15 Subd. 2. [NOTICE AND HEARING.I In any contested case 

-----
lb alt parties shall be afforded an opportunity for hearing 

17 after reasonable notice. The notice shart state the time. 

18 place and issues involved, but if~ by reason of the nature 

19 of thg ~oee-ett+~~ case , the issues cannot be fulfy stated 

20 in advance of the hearing, or if subsequent amendnent of 

21 the issues is necessary, they shall be fulty stated as soon 
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1 as practicable. and opportunity shall be afforded alt 

2 parties to present evidence and argument with respect 

3 thereto. Prior to assignment of a case to a hearing 

4 e xa m i n e r as p r o v i de d by sect i on 15 .0 5 2 F a l f pap er s s ha ft be 

5 filed with the agency. Subsequent to assignment of the 

6 case, the agency shall certify the official record to the 

7 off ice of Pte-8-r-fiit~-e,,tH--i-l't-~s- adn in is tr at iv e hear i ng s, and 
_ _....,._.~------------------------

8 thereafter. all papers shatl be fi ted with that office. 

9 The off ice of h-e-a-r--i-ft~~Mt-irt.er-, adm in is t rat iv e hear in.gs 
------~---._..~...-.------

10 shafl maintain the officiaf record which shall inctude 

11 subsequant filings. testimony and exhibits. All filings 

12 are deened effective upon receipt. The record shatt 
______ __. ____ ~-----

13 contain a written transcript of the hearing only if 
------~-~-------------------- ---------------· 

14 preparation of a transcript is requested by the agency. a ____ ,_.._.._.. ______ ~-------------.--------,_,_._. _________ ~--_.-~-----~ 
15 party, or the chief hearing examiner. The agency or party 

--~~~----------------.-------------~-~---._._.,_,_._ 
lb requesting a transcript shall bear the cost of 

----~---~~-------~-------.-.---------~-.-..-i---.---.~-------~~-

17 preparation. When the chief hearing examiner requests 
------~~~~------~.-.-.-.-,.--------------~.--.,__._,--~-------..~.,_.~_.---~-----

18 preparation of the transc~ipt, the agency shall bea~ the --------~~~----... _,____..._.._. ____ ~ __ ,_ ___ ,_._,_____, ___ 

19 cost of preparation. Upon issuance of the hearing 
-------~-~--,_,__.-..._.._,,...,_.,_~ 

20 examiner•s report, the official record shall be certified 

21 to the agency. 

22 Subd. 3. (INFORMAL DISPOSITION.I Informal disposition 

23 may also be made of any contested case by stipulation. 

24 agreed settlenent, consent order or default. 

25 

Zb 

27 C0~MENJS: 

28 Suodivision 1 emphasizes that it is an agency's duty 
----------

29 to initiate a contested case hearing ~hen a proposed action 

30 is determined to be a contested case. The subdivision also 

31 presents a ctear statement of the requirement that agencies 

32 must conply with the APA in deciding contested cases, 

33 unfess another law sets forth different procedures. 
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1 Subdivision 2 contains new language to cla~ify when a 
.... ~--~-----------

2 wrftten transcript will be prepared in a contested case. 

3 The new language is a statement of the current practice. 

4 The Task Force concluded that the amendment is necessary 

5 because a recent Minnesota Supreme Court decision created 

6 confusion by implying that a written transcript must be 

7 prepared in ev9ry contested case. 

8 In its decision of the so-cal ted •PEER ... case f Peopte 

9 for Envi~onmentaf Enfightenment arid Responsibility CPEERJ. 
- ·-...,._. _ _. __ ~---------,_....------------~~_,_.._.~_.~-------~ .... -------

10 Inc. v. Minnesota Environmental Quality Council, ..• Minn. 
--------~~-~~-~~~----_..,.------~~~....-~~~~-.w-----------· 

11 .~., 26~ ij.W.2d 858 (1978)f the Minnesota Supreme Court 
~_____.. _____________ ,_, _______ _ 

12 safd: sunder the APA the agency must review the evidence 

13 and fin~ings amassed by~ hearing exaainer and come to an 

14 indepen~ent decision. Thus, the Legislature clearty 

15 intended agency members to read the material presented to 

16 it prior to reaching their decision.• 

17 As indicated in the above language, the Court•s 
'Ii:-
,:. 

18 opinion is not based on a constitutional requirement but on 

19 what th~ Court thought the Legislature intended by the 

20 APA. The Task Fo~ce does not agree that the legisfature 

21 intended that a transcript be prepared in every contested 

22 case. It would be very costly~ time consuming and 

23 unnecessary. Selectiv• preparation of transcripts has been 

24 the estibfished practice for many years and the~e has been 

25 no legislative attempt to change the practice. 

2b Finally, the Task Force atso concfuded that tt is 

Z7 reasonable to require the party that requests a transcript 

28 to pay for its preparation. Again, this is cu~rent 
'--

29 practice. When the chief hearing examiner requests a 

30 transcript. the agency wilf bear the cost. The office of 

31 hearing examiners operates under a revofving fund. instead 

32 of a direct appropriation. Thus the office is fin~nced by 

33 billing agencies for ser ·vices the office provides to them. 
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1 Requiring agencies to pay for transcripts which the chtaf 

2 hearing examiner requests is consistent with this revolving 

3 fund -- system. 

4 Tha Task Force discussed at length, but did not adopt. 

5 a formaf procedure aflowing any person to petition an 

& agency to conduct a contested case. The problem that the 

7 Task Force sought to resol•e is exemplified by a situation 

8 in which an occupational licensing board conducts a fengthy 

9 investi3ation of a licensee, but does not take action to 

10 revoke or suspend the license. The person under 

11 investi3ation often wants the agency either to take formal 

12 action Jr to drop the investigation. 

13 Presently a person. may info.r-mal fy request that the 

14 agency commence a contested case proceeding. However. the 

15 agency need not even respond to this request. The proposed 

16 amendment would have specified the content foe a petition. 

17 and would have required that an agency grant or deny the 

18 petition by a written response-. The Task Fore~ rejected 

19 the proposal for seve~at reasons. first. a petition 

20 probabfy would not be any more successful than an info~nal 

21 request in persuading an agency to conduct a contested 

22 case. Second, frivolous petitions courd pface an 

23 unnecessary burden on agencies. Fina, ly t 'he Task For-ce did 

24 not wish to create a right to Judicially challenge the 

25 agency's response to the petition. Unfess an agency action 

2& faf ls within the definition of contested case, the decision 

27 to use ~ontested case procedures should remain in the 

28 discretion of the agency. 

29 

30 

31 

32 Amendment No. 2. Minnesota Statutes 1978, Section 

33 15.0419, Subdivision 1~ is amended to read: 
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1 15.0419 lEVIOfNCE IN CONTESTED ~E-S- CASE HEARJ:NG.s.-r 

2 Subdivision 1. In contested cases agencies may admit and 

3 give probative effect to evidence which possesses probative 

4 va I' ue c om mo n r y a cc e p t e d by r e as o na b I e p rude nt ,n-e,,, persons 

5 in the conduct of their affairs. They shafl give effect to 

& the rules of privitege recognized by taw. They may exctude 

7 i n co mp e tent , i r r- e f; e van t , i mm-ate r i a f and rep e t i t i o u s 

8 evidence. 

9 

10 

11 

12 Amendment No. 3. Minnesota Statutes 1978, Section 

13 15.-0419. Subdivision- 2. is amended to read:· 

14 Su~d. 2. All evidence, including records and 

15 documents fe-,t-e-e-rt~-t:&w-r-e--+:tt~a-a,-d-'t-a-~..-e"~t-s+ con ta in ing 

lb fnformation classified by faw as not public, in the 
---------- ~--------~------- -------------

17 possession of- the agency of which it desires to avail 
'lli'. -

18 i ts e I f tu· wh i ch i s o ff er e d i n to e v i den c e b y a p·a rt y to a 
- ·- --~--~~---~~- - . ~ ~~------

19 con test ad case p roe eed i ng ..- sh a fr be rt-ffM-e-~ttd _aade a 
____ ,____ _____________ ~---------------~--

20 part of the hearing record -i-~ of the case~ and no other· 
----- --

21 fact ua ( information or e vi de nc e fe-xee-rrl;-+:t,r-ret-ttr1ts-aJ't1t-+ax--

2 2 ~tt~ ~ sh a l I b e c on s id er e d i n the d a term in at i o 0- o f the-

23 case. Documentary evidence may be received fn the form of 

24 copies or excerpts. or by incorporation by reference. When 

25 the hearing record contains information which is not ----- --- - _________ _,_,,_,__,, _ _,,_. ______ _...._,_,._.__..____.~------

26 public. the hearing examinet or the agency may conduct a ------------------~......_....-.~------------ ______ ._. _______ _ 

27 closed hearing to discuss the infornation, issue necessary 
__ _._..-. ... .-.-~-.-----------------------~-------~--

28 protective orders, and seaf atl or part of the hearing 
--

29 recor-d. 

30 

31 

32 CO~MENTS: 

33 The amendment recognizes that there are docuaents and 
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1 records in addition to tax returns and reports that ar·e • 

2 c l a s s i f i e d by I a w a s not pub t i c . When- the s e doc wn en ts a. r- e 

3 introduced into evidence, or used by the agency in ieaching 

4 a decision, they should become part of the record. The 

5 amendment provides that when the hearing record contains 

6 non-public information the hearing examiner or the agency 

7 may take several steps to ii~it intrusions on privacy. 

8 These steps are I) exctuding the pubtic from hearings where 

9 non-public information is disuccsed 21 issuing protective 

10 orders which forbid parties from discussing the non-pubEic 

11 matters and 3) seating the hearing record. 

12 The Task Force recognizes that this amendment touches 

13 on some very complex and sensitive issues. In a contested 

14 case, where constitutional rights are often involved, ft 

15 may be difficult to reconcile the demands of due process 

16 and privacy. as weJi as the need to have government 

17 proceedings as open as possible. After considering several 

18 alternatives the Task Force concluded that the above 

19 amendment is the most workable and fair approach. 

20 

21 

22 

23 Amendment No. 4. Minnesota Statutes 1978• Section 

24 15.0419, Subdivision 4. is amended to read: 

25 Suod. 4. Agencies may take not ice of jud ire ia I ty 

26 cognizable facts and in addition may take notice of 

27 general, technical, or scientific facts within thei~ 

28 specialized knowledge. Parties shaft be notified in 

29 writing either before or during hearing, or by reference in 

30 preliminary reports or otherwise, or by oral statement in 

31 the record, of the material so noticed, and they shatt be 

32 afforded an opportunity to contest the facts so noticed. 

33 Agencies may utilize their experience, technical 
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1 competence, and speciafized knowledge in the evatuation of 

2 the evidence ,-~en-t,.e-d-t-e-fft-elt- in the hearing record. 

3 

4 

5 COiKENrs: 

6 The change is considered onfy technical; it simply 

7 clarifies what evidence the agency may use its expertise to 

8 evaluate. 

9 

10 

11 

12 Amendment Ko. 5. Minnesota Statutes 1978. Section 

13 15.0421~ is amended to read: 

14 15.0421 (REPORT Of THE HEARING EXAMINER.I In all 

15 contest~d cases the decision of the officials of the agency 

16 who are to render the finaf decision shall not b~ made 

17 until at least 14 days after the report of the hearing 
:;ii. - ------~~------~----.-...,,_,-----

18 e;aminer ~~~~tt~d-~:,-se-e¼-i-eft-•5.&~t, which shatf consist 
--------.-.--~ 

19 of findings of fact. conclusions and recommendations and _________________________ _._.___.~----~.-.,_.,-------

20 shaft ba part of the hearing r ·ecor-d. nas been 1ta-de--
--------------~.-.-----_.._._._ ... _,___,..,..._._.__._.___.._______ ,_.. 

21 zt-Ytt+a-tr+-e-t-c- served upon the part.i es to the proceeding hr-
____ _,...,_,_,_,,__ __ __, 

22 tt-+e-a-s-~t--&ft ehtY'~ and an oppor-tuni ty has been at fo r-ded to, 

23 each party INfv-e-~s-ttY--ttffeet-ecf to file exceptions and 

24 present argument to a majority of the officials who are to 

25 render the decision. 

26 

27 

28 CO~HENTS: 

29 In the Task Force•s suggested ~ute-making amendments 

30 the current APA section on hearing examiners• repo~ts is 

31 made applicable only to rule-making hearings. Thus. the 

32 above language provides for a hearing examine~•s report i n 

33 contested case hearings. The Task For-ce atso thought that 
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1 the current requirement to make the report •available• 

2 needed cfarification; thus. the new language that the 

3 report nust be •se~ved• on each party. Also. it is made 

4 clear that all parties must be given an opportunity to time 

5 exceptions and present argumen~s, rather than Just 

6 ad ve rs e l y a f f ec t e d part i es • 

1 

8 

9 

10 Amendment No. 6. Minnesota Statutes 1978. Section 

11 15.0422, is amended to read: 

12 15.0422 [DECISIONS, ORDERS.I Subdivision I. An agency ------ _,___,......_._......._.~ 

13 official who is ~o make or vote on the final decisibn in 

14 the contested case shaft review the record and shaft ~ead 
--------- ----~_,._,~---------~~---------=-___,~,_.,....---~-----

15 in ful I the hearing examiner•s repo~t and any statements 
-------- --- -~-------- - ,_._,...._.._._....._,~ 

16 fifed pursuant to section 15.0421. 
----------- - --~----.-.--. -

17 Su3d. 2. Every decision and order ae•e•se=ti, a 1uut,y-

18 e-f-~Hte-~e-e-ee-tH-ft-~T rendered by an agency in a contested 

19 case ,. sha r l be in writing &f""-s"t-a+ri➔n-tite-N:e-eri-afttf-

2 0 s-Jita-++-b-e-a-e-e-e-11tpr&rt+:e-d--i,-y-a-tta-tt-11tert t,-c,+-t-t,e,-,..e-a--se-~-

21 *lt~e+e-~-:--ffte-~t-at-emett-of re-asort~t+f-ettM+s~e+-a--

2 2 e-otte-+se -s-t-~ettt--&f--t-1,e--e-e n. e l tts-i-&ns- ttp-e-rt- e-a-e+t-e~est eci 

2 3 ~tte-e-f-f--tte-+-tte-e-~s-~,-t,,e, the- dee isi-c,,,nT-~-ies to t-he 

24 ~~tffftg-~+f--b-ff-rte-ttf+efl • of-t-.,e dee+s+cm-ar,d ttl"'der--i-rt-

25 ,er-~&~-~b;--1ta .. i+ • shall be based on the record and shalt 

26 include the agency's findings of fact and conclusions on ------~~~---~~------
2 7 a I r ma t a r i a l i s sues . A cop y o f t · he d e c is i on an d o r de r· 2t-"1f-

2 8 .!t-et:'ttfttft'~,t-~f,rtg--s+!t~e-11te-tt-o-f-p,e-ftS'Mt"~t-~t-tt~-w-ttft-a--

2 9 e-e-t""-t-ttf-e11-t-e-e-f-~e-r-Y-i-e-e- s ha f-t be d-e+~e-d-&-t'-1ftrif-e,d--t:t1""t'ft 

30 Nttttte-st--i:,cr served upon each party or tt-h+s,-tt-+efi'teY,4ti"-

31 ~ere-tt n i s t e p r- e sent at iv e an d the hear in g exam i n er by f ir st 
----------------------------------------

32 class m3i t • 

33 Su~d. 3. Unless otherwise provided by law. if an 
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l agency fails to rend~r a decision and order in a contested 

2 case within 90 days after the subaission of the finat 
___ ___,,__~_.._. _ _,....,_. _ _.~~~-----,_,__,------------..... -------.-..-.~-

3 hearing examiner report and subseq·uent exceptions and 
------~---------.... --~_._.~~~---

4 arguments under sect ion 1,5 .0421 if any, any· party may 
_. __ _,._. ________ ~------~.-.-~----~___,_ __ _______,,~_.._._..-..-.~ 

5 petition the distritt court for an o~der requiring the 
------------.... -~----------------~-~---------------------

& agency to render a decision and o~der on the contested case ________________ ._.._. ______ ~------------~----,_...__,..._._.. .. 

7 withfn such time as the court determines to be 
_______ __._.._. -~---------------------------------

8 appropriate. The order shall be issued unless the agency ____________ ....._. __________ ._.,_~ ... ______. __ ...._. _____ ----
9 shows that · further delay is reasonabte. 

10 

11 

12 CO~HENTS: 

13 Subdivision 1. like a previous anendment. attempts to _____ ,_,~_,--

14 resolve confusion that has result~d from the •PEER• 

15 decision. in which the Minnesota Sup~eme Court said that 

16 public officials are obligated under the APA to read the 

17 reeord of a . contested case before making a decision. The 
,.:-. 
;, 

18 above anendment rec~gnizes that a public official may be 

• 19 abte to effectively ~eview a record (~hich can involve 

20 hundreds of pages} without reading it. such as through 

Zl summaries and staff briefings. However. the Task Force did 

22 conclude that it is appropriate and reasonabfe to require 

23 public officials to read the hearing examine~•s report and 

24 associated documents in a contested case before- making a 

25 decision because they normaCly are concise and contain the 

26 most reEevant information the official needs to consider. 

27 In requiring agency officials to read in fult repo~ts 

28 of hearing examiners, the Task Force does not intend to 

29 suggest that reviewing courts should attach any gceateF 

30 importance to hearing examine£ reports than is presentry 

31 the case. Some members of the Task Force feft that this 

32 amendment would lead courts to ptace greater weight on the 

33 ~eports of the hearing examiners. These Task Force members 
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1 oppposed the amendment requiring a futf reading of the 

2 he a r i- n g e xa m i n er- s I r ep or ts • 

3 Su~division 2 is essentiatly a redraft of existing -~ _____ ,_, __ _.._ ... 
4 language. It does crarify that the written decision must 

5 contain the agency's findings of fact and conclusions and 

6 that the decision must be se~ve~ by first class mafl on 

7 each party (or the party•s representative) and the hearing 

8 examiner. 

9 Subdiviiion 3 represents a new concept tn the APl•s 
--~~...------------

10 contested case procedure-it gives Judicial recourse to a 

11 party affected by agency defay. The Task Force considered 

12 placing an absolute time requirement within which agencies 

13 would have to decide a contested case but determined that 

14 such an approach wourd not accommodate the legitimate 

15 variations that exist among cases. Rather~ the Task force 

16· decided that after- 90 days fron the end of the formal 

17 proceedings a party shoufd be abfe to obtain a Judiciat 

18 review of the circumstances invorved to determine if the 

19 agency should have additional time to decide the case. 

20 

21 

22 

23 Amendment No. 7. Minnesota Statutes 1978, Section 

24 15.0423, is repealed: 

Z5 

2& 

27 CO~MENTS: 

28 This section deals with review of ticensing or 

29 registr1tion proceedings. The Task Force fe[t that the APA 

30 already has adequate procedures for these matters, and that 

31 this section is confusing and unnecessary. 

32 

33 
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1 

2 Amandment 1'10. 8. Minnesota Statutes 1978, Section 

3 15.0424~ Subdivision 1, is amended to read: . 

4 15.0424 [JUDICIAL REVIEW OF A CONTESTED CASE 

5 0 EC I SI Q .'l • l 5 u b d i v i s i on l • l APPL IC AT I □ N • l Any ~~~&ft par t y 

b aggrieved by a final decision in a contested case &f any-

7 "fHt·ey-~-cf-ef,+t,,e,cf.-+tt-s--eettettt-¼5'7&.½¼,.~-ttbtfttn+ttrt-r.-

8 t+ft"ef-ttd' i-ttg--t+t-~-l!t!terte'-i-e-~e,t e-f tt cted---f-~t:h-e--cte-f--i-n+t--i-tttt-t,,+-

9 t&.&~rte-Y-._-i-~e-e-~+-e-tt-1-5-~IT-Mtb ti i-~ttrt-r.,.-trttt--e,e,e-&"p t:-i n ~ 

10 •Re-tt~~ottrt-T-~~e--we-r~ef"s---:-eee~e~~a~ttft-ee-tttt-of-tp~ea+s-

11 s+~~~~~-~rt-•&~ft-e-~s-&-e-e-~M-t.ie~ ~a~y-~~~attment &t-

12 e-e-~llti-c--S'e'Cttr-rtY-Y-t:h-e--d--i-~~-&f.-m-e-tl--i-1tttefl-S'-er-w--i·ees, . and-

13 ffte-d-e-fJ't-ttlltefl't-~f---pttb++c--s-e-r-w-i-e-e t t -w+te-~fitet"'~tte,t,-de,e-+~-i1'ft-~- · 

l 4 a+f-~tt l-+-v.-e-e-,-,,.e-!f',t,•we-ffl-f-&Nt-T i s en t i t l e d t o ju d i c i a t 

15 review e+te-~T of the decision under the provisions of 
__ _...___,,,_._._,_,,_~-..-.-.,~------·~--------~ 

16 this section, but nothing in this section shall be deemed 
________ ._._. ---------~ 

17 to prevent resort to other means of review. redress, 
;ii.· 

. 18 relief, or trial de novo provided by~,aw now or hereafter 

19 enacted. ~-ttt'"flt-•ttftfl"-f-ffe.ett+ett--as--tte~rie,-ttS-ed-s-htff-

2 O ""et-e-11tb-Pa-e-e--a-pi""e-~s-ed-e-r-1trtttt-ff e-~ee+~ttft-tttt++--i-t-ftas-

Z l ~eee11te-fft-e-d-ee-ttf-Mt-~➔t,e--a-~,-e-~~-i,,iy--e,,t~es,~ 

22 • ~e-y-a,f-e,f-1:ry,➔t,e,-f.a+-fttpe,-ef-9:tt-a-g!}P"i-ew-ed~e-r-~tt f i I e--

2 3 e-xee-~++~rrs-tfter-e,~ttft+n-e-1S>.-es-trib-e1t-t-flte-cmdet--t-fte-

2 4 ~ttLs-,-tt+e-ST A pet i t i on for- ju d i c i a (; r e v i e w u n de r th i s 
--------~--~ ---- -~._~--------------..------

Z5 section must be fifed with the district court and served on 
---------------~-----~._._..,_,.___.~_,_.____,_._......... ____ . ________ _... ____ _ 

26 the agency not more than 30 days after the party receives 
--------------------~_.._..._..... _ ___.__,,_.~---.-.-......._.----

27 the final decision and order of the agency. 

Z8 

29 

30 c □ ~MENrs: 

31 The above amendment would simply make the Judicial 

32 review provided for under Section 15.J424 applicabte only 

33 to cont&sted cases. Judicial revie~ of rule~aking is 
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1 ar~eady provided for by sections 15.0416 and 15.0417. 

2 

3 

4 

5 Amendmen~ No. 9. Minnesota Statutes 1978, Section 

b 15.0424, Subdivision 2. is amended to read: 

1 Suod. 2. [PETITION, SERVICE .1 +a+ Proceedings for 

8 review under this section shall be instituted by serving a 
----------------

9 pet it r, on -e-fterr,e-&f- personalty or by certified ma i I upon. the 

1 0 age n c y M'"4t~-e-+-+-ts--mem!Je~-1tfl"-ttlt"mt-+t-s--s-ec-t!"'e--t-a--r-,-ttt-C+et"ff' 

11 a n d b y f i I i ng Sttc-t,, the p et it i o n i n th e of f i c e o f t he c I e r k 

12 of district cou~t for the county wfNt,-e-+~ where the agency 
---

13 has its principal office o~ the county of residence of the 

14 petitioners r-~++-w+t-ft-+tt➔&-ea-yS'-s~~e.---¼fite--a-~ftey-~~ft++-

1 5 t,a,,-.e--s,ft,..e-d-s-crc-t:t--d-e-e--i-s-~A--efto--!t rtY - e r ff e- t-ffl1t'cte--,,..tt .. ~ttt-

lb ~et-~-t,.y-•a++-&tt-~he--~~es e-f-~~~e-~het-e~ft~bjeet.,.-

1 7 ftttw-ey,e~ y-t,c,-t-f,,e-f.e+-retttft~· 

1 B t-i+--trt-t-tte-e-~e~f-tt-h-rt♦tt+-w-e--e-r--,-re-~tf-dee-i s i ert-

1 9 wt,-i-c-f,-t,.~ :!- b-ee Mte--t:fte--d-ee-fs-i-e-n-&f-~-a-g,eftty--rit-h~-trr-

2 0 e1t~~s--a-p-1'"r-e-~tt~-b-,-.-a:--f-a++ttt-e-br~-~~e-d,t-er s &ft--t-e-

21 tt+e~x~pt:+tttts-wtttt+tt-a--tt res e, i-lte ct-t-i ftt~-tffl'd~-t.+-te-t~Y.&s-

2 2 r-t:tf-es, s-tte-h-3-&-fl-a-y,-,-~-i-&tf--Mt-a It ft&t--lrtt-!ti-ft to-t-ttPt~++-Hte-

2 3 f-ttts+-o+-ttte--f-e++e-w-+n,~events st,.,.++-tta.-e-tteettt""'f-ri•- I a I -

24 s-uttt-~e~+s+e1t-s~a-+~t,a.v-e--l,,ee-1'11te-tfl-e-tte+rltt~-o,+-~e-a~y

Z 5 ~a-+e-,-~a+ttt--f-b.¼--s-tte-h--d-ee-~i-ttft-~+¼tt~-t,e.~-e,r--~ft: er i t-

26 fta~-!Tft~tJ11te-+:h-e-de-e+s+e-n-0+4he-age"~~~"•++➔a-~&eett-

27 s-e-~Y~~-~-flt'ft"i-+-t,.~-~~efl--8-!t&tte-~~~e,Ht~t+es--e-f-r-e-e&r~-+~-

2 8 ~tttf't,t-r--o-eeri-i-~ 

29 ~~ ► In case a request for rehearing or reconsideration 

30 shall h3ve been made within ~fit-er-ttfft"e'-P-e~nt+~~ed'-Mt6-+ft-

31 cre-ft-~ttMti-t-y-•+~-t-h-e-9'!'"eft'ey¼-P1tf-e~ ten days a. f t er- the 
~---. --

32 decision and order of the agency.~~~~ the 30-day period 
-----·--- ~---------- -~-- ~-

33 provided in subdivision I shall not begin to run untif 
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1 service of the order finally di~posin~ of the application 

2 for rehearing or reconsidetation, but nothing he~ein shal ti 

3 be construed as requiring that an application for rehearing 

4 or reconsideration be filed with and disposed of bY the 

5 agency as a prerequisite to the institution of a review 

6 proceeding under this section. 

7 ~~t The pe~ition shatr state the nature of the 

8 petitioner•s interest, the facts showing the petitioner is 

9 aggrieved ~nd is affected by the decision. and the ground 

10 or grounds upon which the -pe~itioner contends that the 

11 decision should be reversed or modified. The petition may 

12 be amended by leave of court although the time for serving 

13 the ~!t' petition has expir-ed. The petition shan be --~ .... ----
14 entit~ed in the name of the per-son serving the !tftft'e-

15 petitio~ as petitioner and the name of the agency ~hose 
------

16 decision is sought to be reviewed as respondent. Copies of 

17 the petition sharl be served. personalty or by certified 
sj,i".• 

18 mai I, not rater- than 30 days after- t .he ins ti tut ion of ~the 

19 proceeding. upon aft parties who appeared befo~e the agency 

20 in the proceeding in which the order sought to be reviewed 

21 was made; and for the purpose of such service the agency 

22 upon request shall certify to the petitioner the na~es and 

23 address3s of aft such parties as disclosed by its reco~ds. 

24 which certification shalt be conclusive. The agency and 

25 alt parties to the proceeding before it shamf have the 

26 right to participate in the proceedings fot review. The 

27 court in its discretion may permit other interested patties 

28 to intervene. 

29 •t ► Every person served w~th the petition for review 

30 as provided in this section and who desir·es to participate 

31 in the ~roceedings fo~ review the~eby instituted shatl 

32 serve upon the petitioner, within 20 days after service of 

33 the petition upon such per-son, a n"'otice of appearance 
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1 stating his position with reference to the affirmance, 

2 vacation, reversal or modification of the order or decision 

3 under review. Such notice~ other than by the named 

4 r~spondent. shall also be served on the named respondent 

5 and the attorney general and shafC be filed, together with 

6 proof of service thereofF with the crerk of the reviewing 

7 court within ten days after such service. Service of at( 

8 subsequent papers or notices in such proceedings need be 

9 made only upon the petitioner, the named respondent, the 

10 attornet general. and such other persons as have served and 

11 filed t~e notice as herein provided, or have been pernitted 

12 to intervene in said proceedings as parties thereto by 

13 order of the reviewing court. 

14 

15 

16 CO~MENTS: 

17 The above changes are considered only technical. The 
I 

18 Task Force found much of the language in this subdivision 

19 to be confusing and unnecessary. 

20 

21 

22 

23 Amendment No. 10. Minnesota Statutes 1978, Section 

24 15.0424, Subdivision 6. is amended to read: 

25 Su~d. 6. (PROCEDURE ON REVIEW.I The review shafl be 

26 conducted by the court without a Jury and shall be confined 

27 to the record, except that in cases of affeged 

28 irregularities in procedure b-e+o-~~-tit1t-~g-e-~tY, not shown 

29 in the record, testimony thereon may be taken in the court. 

30 The court shall, upon request, hear oral argument and 

31 receive written briefs. Except as oth~rwise provided atf 

32 proceedings shalt be conducted according to the rufes of 

33 civil procedure. 
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1 

2 

3 

4 CO~MENJS: 

5 The words •before the agency• are removed because the 

6 procedures atso take place before the hearing examiner. 

1 

8 

9 

10 Amendment No. 11. Minnesota Statutes 1978 • Section: 

11 15.0425. is amanded to read: 

12 15 .0425 ( SCOPE OF JUDICIAL REVIEW .1 In a,ty-l'"M"Ceedin~ 

13 kt'" a j ud-i c i a I review. ~~-e-&ttr-t:-&f-df:'e+s+e-tts-e+-trtY-

1 4 a-!tt!ffl:'Y,-~-tfe-f+rt-e-a--+rt-seet-+e-rt-¼-5'T&'rr¼y~ttb-d~ttr,-i-

l. 5 f-+ttt"+tte-ttt~ft~e--~PNtte's-e-,c-e+.ttd-ri-+~o-tt-t+te-cf-e-Hr,~t,-i-e-,,-e+ 

1 b "er,c-y-t-n-~Ho-n-¼5--;&IJ¼I.,- s ttl:nf~si-8-n--i-+ under sect i o,n 
-----------

17 15.0424 the court may affi,m the decision of the agency or 
----

18 reeand the case for further p~oceedings; or it may reverse 

19 or modify the decision if the substantial rights of the 

20 petitioners nay have been prejudiced because the 

21 administrative finding. inferences, conclusion. o~ 

22 decisions are: 

23 (a) In violation of constitutional provisions; Of 

24 (bl In excess of the statutory authority or 

25 Jurisdi:tion of the agencyr or 

26 (cl Made upon unfawfuf procedure; or 

27 Cdl Affected by other error of raw; or 

28 (e} Unsupported by substantial evidence in view of the 

29 entire record as submittedr or 

30 lf) Arbitrary or- caprfoious. 

31 

32 

33 COMMENTS: 
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1 The amendment woufd make the section applicabte only 

l to a de:ision ~ade under the contested case provisions of 

3 the APA~ Standards for judfcial review of rufemaking a~e 

4 contained in section 15.0417. 

5 

6 

1 

8 Amendment No. 12. Minnesota Statutes 1978, Section 

9 15 .. o 4 2 6 • i s a !ft ended to r ea d : 

10 15.0426 [APPEALS TO SUPREME COURT.I An aggrieved 

11 party. inc r udcng- a.n agency which issued a. dee is ion &fl" and 

-
12 order in the case, may sec~te a review of any final order 

13 or judg.nent of the district court under- sections 15.0424- &f'--

14 15.&~ by appear to the supreme court. Such appear; shal' I 

l 5 b e ta k e rl i n th-e man n er p r o v i de d by l a~ f or a pp ea ts f r om 

lb orders or judgments of the district court in other ci~iE 

17 cases. 

18 

19 

20 CO~KENT5: 

21 The abQYe are only technical changes. 
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