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Dear Governor Walz, Chair Carlson, and Chair Rosen:

I submit to you the annual expenditure report of the Office of the Attorney General for
FY 2020, as required under Minnesota Statutes §§ 8.08 and 8.15, subd. 4:

Role of the Office of the Attorney General

The Attorney General is a statewide elected position created by Article V of the Minnesota
Constitution. The role of the Office of the Attorney General is to:

1) Defend the duly enacted laws of the State of Minnesota;

2) Represent nearly all the State’s agencies, boards, and commissions in legal matters;

3) Assist Minnesota’s county attorneys in criminal cases and appeals, and lead criminal
prosecution of Medicaid Fraud; and

4) Protect Minnesotans from fraud and abuse, as authorized by many State statutes, most
notably Minn. Stat. § 8.31: “The attorney general shall investigate violations of the law of
this state respecting unfair, discriminatory, and other unlawful practices in business,
commerce, or trade.”

This report contains many representative examples of the work the Office has done in
FY 2020 and continues to do on major current and future legal issues to fulfill each of the roles
above. Some are already well known to the Legislature and the public, but many are not. All of
them meet the constitutional, statutory, and regulatory duties of the Office, as well as our
obligation to protect Minnesotans.
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Organization of the Office of the Attorney General

The Office of the Attorney General helps the people of Minnesota afford their lives and
live with dignity and respect. The Office consists of four large legal sections, each led by one of
our Deputy Attorneys General or the Solicitor General. Within each Section are smaller
Divisions organized around subject matter and client agencies.

During 2019, the administration made minor adjustments to Sections of the Office to
improve organizational structure and consistency. The number of Sections was reduced from
five to four and the names of the Sections were also slightly modified to improve clarity. Some
Divisions also moved Sections. The number and names of the Divisions remained the same.
The four Sections today are named (and were previously named): Consumer Protection (Civil
Law), Health and Safety (State Government Services), Government Support (Government Legal
Services), and Solicitor General (Civil Litigation, now consisting mostly of divisions from the
prior Regulatory Law and Professions Section).

The Deputy Attorneys General and Solicitor General report to the Chief Deputy Attorney
General and the Attorney General. The Attorney General is the Chief Legal Officer of the State
of Minnesota and reports to the people of Minnesota.

About this report

It would be nearly impossible to list in this report every area of work and every
accomplishment of the Office of the Attorney General in FY 2020. For this reason, we provide
representative examples of our work rather than a long list of case names. If you do not see
directly reflected in this report any cases or bodies of work that interest or concern you, please let
me know and [ will be happy to brief you.

It continues to be my honor to serve the people of Minnesota as your Attorney General.
During my tenure, | have valued open communication and transparency with all members of the
Legislature. My door continues to be open to you and the members of your Committees and the
houses in which you serve.

Sincerely,

-

KEITH ELLISON
Attorney General
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SOLICITOR GENERAL

EMPLOYMENT, TORTS, AND PUBLIC UTILITIES COMMISSION DIVISION

The Employment, Torts, and Public Utilities Commission Division (“ETP”) defends the
duly enacted laws of the State of Minnesota; represents the State in employment and tort claims
brought against the State; and provides legal representation to the Public Utilities Commission
(‘GPUC”).

In each of these three areas, a representative sample of some but not all of the major
current and future legal issues that the Division has addressed in FY 2020 include:

DEFENDING THE DULY ENACTED LAWS OF THE STATE

e Voting. The Solicitor’s Section helped the Secretary of State ensure no voter had to
choose between their health and their right to vote, by entering into consent decrees (for
2020 only) that allowed absentee ballots to be counted as long as they are postmarked by
election day, and removed the requirement for a witness.

e Telescope v. Lucero, et al. Filed December 6, 2016, this is a pre-enforcement U.S.
constitutional challenge to the Minnesota Human Rights Act. Plaintiffs own a
videography business and would like to refuse to make wedding videos for same-sex
weddings. Defendants argue the law is a neutral and generally applicable anti-
discrimination law and it does not compel speech. The district court granted Defendants’
motion to dismiss. On August 23, 2019, the 8th Circuit reversed in part, affirmed in part,
and remanded. The parties are engaged in discovery.

EMPLOYMENT AND TORT CLAIMS

Employment litigation often includes claims under the Minnesota Whistleblower statute,
Family and Medical Leave Act, Fair Labor Standards, and claims of discrimination and
harassment under federal and state anti-discrimination statutes. The Division also provides legal
representation to the State in lawsuits involving labor issues.

Tort claims against the State, its agencies, and employees typically arise in the form of
personal- injury and property-damage lawsuits. Claims include negligence, medical malpractice,
defamation, infliction of emotional distress, assault and battery, excessive use of force, and
violations of federal civil rights.

e Greene v. Minnesota Bureau of Mediation Services, et al. In 2016, Plaintiffs filed this
lawsuit under the Minnesota Government Data Practices Act (“MGDPA”), seeking to
compel Minnesota Management and Budget, Bureau of Mediation Services, and
Department of Human Services (“DHS”) to provide names, home addresses, and personal
telephone numbers of over 26,000 homecare workers represented by Service
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Employment International Union, as part of a decertification effort. The state agencies
refused to provide the private information, and the district court granted summary
judgment against them. The Court of Appeals affirmed. After oral argument in March of
2020, the Minnesota Supreme Court reversed. The Supreme Court concluded that the
State had been correct to withhold the information, because neither statute relied on by
Plaintiffs (Public Employment Labor Relations Act and MGDPA) gave Plaintiffs access
to the private information.

Hanson v. Minn. Department of Natural Resources Defendant Department of Natural
Resources (“DNR”) ended the unclassified appointment of Plaintiff, a former DNR
Regional Director, after she behaved erratically and inappropriately during her stay at a
hotel, including entering a public space of the hotel while nude, insisting on involving
county officials outside of their jurisdiction, attempting to use her high-level connections
to receive favorable treatment, and misusing DNR resources by requiring subordinate
employees to assist her in a personal matter. Nevertheless, Plaintiff brought suit alleging
that she was fired because, during the hotel incident, she told law enforcement that she
suspected child abuse and sex trafficking in a neighboring room of the hotel. Plaintiff
brought claims of retaliation in violation of the Minnesota Whistleblowers Act, Minn.
Stat. § 181.932, and the Reporting Maltreatment of Minors Act, Minn. Stat. § 626.556.
The district court granted summary judgment to the DNR. This case is currently before
the Minnesota Court of Appeals.

Dwight Mitchell v. Dakota County, et al. After his children were removed due to his use
of criminal corporal punishment, Dwight Mitchell sued the DHS Commissioner, along
with the guardian ad litem and state public defender involved in his case, in federal court,
alleging 25 state and federal constitutional and tort claims. Plaintiff had pleaded guilty
(via an Alford plea) to the criminal charges relating to his use of corporal punishment and
the district court had appropriately evaluated the best interests of the children.
Defendants' motion to dismiss was granted in full and affirmed on appeal by the 8th
Circuit.

PuBLIC UTILITIES COMMISSION

The Division provides counsel to and defends the PUC when its decisions are challenged

in the courts.

In re Application of Enbridge Energy, Limited Partnership, for a Certificate of Need
and a Routing Permit for the Proposed Line 3 Replacement Project in Minnesota from
North Dakota Border to the Wisconsin Border Enbridge Energy has proposed building
a 338-mile pipeline for crude oil that extends from the North Dakota-Minnesota border to
the Minnesota-Wisconsin border to replace its existing Line 3 pipeline. The U.S. portion
is a $2.9 billion project that seeks to replace 13 miles of pipeline in North Dakota,
337 miles in Minnesota, and 14 miles in Wisconsin. For the second time, the PUC has
approved the final environmental impact statement (“FEIS™), granted a certificate of need
(“CN”), and granted a route permit. Appeals of the PUC's decision have been filed by
multiple parties.




The Line 3 proceedings have been highly controversial and generated significant public
interest and attention. There have been 67 public meetings, 12 days of evidentiary
hearings, and more than 20 PUC meetings for Line 3. Thousands of Minnesotans have
attended these meetings and thousands of public comments have been filed. Numerous
stakeholders have participated in the case, including tribes, environmental groups, labor
unions, government agencies, and private companies.

TAX LITIGATION

The Tax Litigation Division provides legal representation to the Minnesota Department
of Revenue (“DOR?”) in the Minnesota Tax Court and at the Minnesota Supreme Court, as well
as the State and federal district courts and federal bankruptcy court. The Division handles all tax
types, including multimillion-dollar corporate franchise-tax claims and a high volume of
complex sales- and use-tax cases. The Division also provides legal representation and assistance
to DOR and other state agencies filing claims in bankruptcy court. Lawyers in the Division also
review and respond to dozens of foreclosure proceedings, quiet title actions, and other cases
involving State interests.

Below is a representative sample of some but not all of the legal work performed by the
Tax Litigation Division in FY 2020:

CASES RELATED TO PIPELINE VALUATION

The personal property of utility companies is centrally assessed by the Commissioner of
Revenue for county property-tax purposes, rather than being assessed by the county assessors for
the multiple counties in which the pipeline is located. These cases pertain to the department’s
unitary valuation of gas-distribution pipelines and hydroelectric facilities located in Minnesota.
Unitary valuation cases involve extremely complex appraisal concepts and competing appraisals
from experts retained by both sides. In utility-valuation cases, these taxpayers typically seek an
approximate 30% reduction in taxable value. Any decrease in the department’s valuation will
result in the affected counties refunding taxes.

o YAM Special Holdings, Inc. v. Commissioner of Revenue [Note that YAM Special
Holdings is the entity formerly known as The Go Daddy Group, Inc.] This is a corporate
franchise tax case assessing tax in the amount of nearly $1.8 million for the years
2009-2011. YAM contended it lacked sufficient nexus with the State, that its income
from a sale of approximately 72 percent of its stock as part of a private-equity transaction
was not subject to Minnesota taxation pursuant to Minnesota Statutes, section 290.17,
subdivision 6. The Commissioner disagreed and prevailed at the tax court and YAM
appealed to the Minnesota Supreme Court. In a decision issued on August 12, 2020, the
Minnesota Supreme Court affirmed the tax court and upheld the assessed nearly
$1.8 million in tax that YAM owes Minnesota. This case is also important in upholding
the State’s authority to assess taxes in the increasingly virtual economy.



e CenterPoint Energy Resources Corp. v. Commissioner of Revenue (2017-2019)
CenterPoint Energy challenges the Commissioner’s 2017, 2018, and 2019 valuations of
its natural-gas pipeline operating property. CenterPoint Energy alleges the property’s
estimated market value is too high and that the property has been unequally assessed. In
a July 15, 2020 decision, the tax court granted CenterPoint a substantial downward
adjustment to its 2017 value. This decision is not yet final at the tax court level and is
subject to both parties’ right of appeal to the Minnesota Supreme Court. The trial on the
2018 and 2019 values will take place in the summer of 2021.

e Enbridge Energy, L.P. v. Commissioner of Revenue (2015-2016) These consolidated
matters involve challenges to DOR’s 2015 and 2016 valuations of Enbridge’s oil pipeline
system for property taxes payable in 2016 and 2017. The tax court issued a decision on
June 25, 2019 in which it increased the taxable value of Enbridge’s pipeline property by
approximately 5% in 2015 and by 3% in 2016. This equates to an estimated $3.4 million
in additional tax owed by Enbridge. The decision is not yet final because Enbridge
appealed the decision to the Minnesota Supreme Court and the Court remanded the case
to the tax court on one issue.

e Twin Cities Hydro, LLC v. Commissioner of Revenue (2019-2020) Twin Cities Hydro,
LLC operates a hydroelectric facility located in Ramsey County along the Mississippi
River. Twin Cities Hydro challenged the Commissioner’s value of its facility for the
assessment dates in 2019 and 2020. The case is scheduled to be trial-ready on
August 17, 2021.

o Menard, Inc. v. Commissioner of Revenue Menard, Inc. operates home-improvement
stores in locations throughout Minnesota. In filing its sales- and use-tax returns with the
Department of Revenue for years 2007 through 2010 and 2012 through 2016, Menards
used the bad-debt setoff in Minnesota Statues section 297A.81 to reduce its sales- and
use-tax liability to the State. In an audit, the Commissioner disallowed the offset because
the bad debt used by Menards was debt owed by Menard’s customers to the financing
companies that issued Menard’s private-label credit cards. Menards filed an appeal with
the tax court. The tax court affirmed the Commissioner’s Order and Menards appealed to
the Minnesota Supreme Court. Oral argument before the Minnesota Supreme Court is
scheduled for October 12, 2020.

EDUCATION DIVISION

The Education division provides legal representation to the State’s complex and varied
educational system, handling most student- and some faculty- and staff-related matters for the
Minnesota State Colleges and Universities (Minnesota State) system of 37 separate colleges and
universities. In addition to providing legal representation to the numerous Minnesota State
campuses, the division also provides legal representation to the Minnesota Department of
Education, the Office of Higher Education, the Perpich Center for Arts Education, the State
Academies and the State pension boards.




Below is a representative sample of some but not all of the legal work performed by the
Schools & Higher Education division in FY 2020:

o Alejandro Cruz-Guzman, et al. v. State of Minnesota, et al. and Higher Ground
Academy, et al. This is a class-action lawsuit brought in November 2015 against the
State, the Minnesota Senate, the Minnesota House of Representatives, the Minnesota
Department of Education, and its Commissioner alleging that the education that the
school children in the Minneapolis and Saint Paul Public Schools receive is inadequate
and discriminatory on the basis of race and socioeconomic status (poverty and free
lunch). Certain charter schools have intervened as defendants. The case has been
remanded to the district court following an appeal to the Minnesota Supreme Court. The
parties have been engaged in ongoing mediation sessions since March 2019.

e Portz, et al. v. St. Cloud State University/Minnesota State Five members of the
women’s tennis team filed a class action complaint in federal court alleging Title IX and
Equal Protection violations in the wake of the University’s decision to eliminate six (four
men’s and two women’s) sports teams. Subsequently, the second women’s team (Nordic
skiing) joined the lawsuit. The case was tried before Chief Judge Tunheim from
November 26-December 4, 2018. The federal district court ruled for Plaintiffs on
August 1, 2019, issued a permanent injunction, and awarded Plaintiffs attorney’s fees and
costs of litigation. SCSU appealed the decision to the 8th Circuit. Oral argument before
the 8th Circuit has not been scheduled yet.

o St. Cloud Educational Rights Advocacy Council v. Governor Walz, Commissioner
Mary Cathryn Ricker, Minnesota Department of Education, Minnesota Senate, and
Minnesota House of Representatives In February 2019, the St. Cloud Educational
Rights Advocacy Council (SCERAC), a nonprofit association of interested persons, sued
contending the State is underfunding St. Cloud area schools. On September 4, 2019,
Judge Davick-Halfen of Stearns County denied Plaintiff’s motion for preliminary
injunction and granted State Defendants’ motion to dismiss on all five grounds.
SCERAC appealed to the Court of Appeal. Oral argument at the Court of Appeals was
held on September 17, 2020.

ENVIRONMENTAL & NATURAL RESOURCES

Attorneys in the Environmental & Natural Resources Division (“ENR”) provide legal
representation to various state agencies, including the Minnesota Pollution Control Agency
(“MPCA”), Minnesota Department of Natural Resources (“DNR”), Minnesota Department of
Agriculture (“MDA”), Environmental Quality Board (“EQB”), Board of Water and Soil
Resources (“BWSR?), and the Board of Animal Health (“BAH”).

ENR attorneys provide legal representation in matters arising out of the agencies’ and
boards’ enforcement programs. The Division provides legal representation to the agencies and
boards in the State and federal district and appellate courts and at the Office of Administrative
Hearings. ENR attorneys also defend the agencies and boards in state and federal district,



appellate, and administrative courts when parties bring actions challenging their programs or
actions.

Below is a representative sample of some but not all of the legal work performed by
ENR for the agencies and boards during FY 2020:

e BFI Waste Systems of North America, LLC Permit Amendment Pursuant to Minn.
Stat. § 473.848, Minnesota landfills are prohibited from disposing of Minneapolis—Saint
Paul Metro area (“Metro”) waste unless it has been certified as unprocessible, which can
occur when the four resource-recovery facilities (waste-to-energy incinerators) serving
the Metro are full. After being found in violation of the applicable statutes, certain
landfill operators filed legal challenges to the MPCA’s enforcement of the statutory
scheme. ENR successfully defended the State’s statutory scheme, and the matter is now
on remand for determination of whether the non-compliant landfills are subject to civil
penalties.

e Fargo-Moorhead Flood Diversion Board of Authority The proposed Fargo-Moorhead
flood diversion project has generated several related cases in federal district court and the
Minnesota Office of Administrative Hearings. Through this litigation, ENR has assisted
the DNR in securing significant improvements to the project that reduced adverse
impacts on Minnesota and its residents, while protecting important separation-of-powers
principles and preserving the State’s jurisdiction to regulate dam projects that impact
Minnesota. ENR continues to represent DNR and the State in legal challenges to the
present proposal for the project.

e Northern Metals Northern Metals operates metal shredding and recovery facilities in
Becker and North Minneapolis. The North Minneapolis facility was subject to prior
enforcement action by MPCA for unpermitted air emissions, and as part of the resolution
of that matter Northern Metals agreed to relocate certain operations to Becker. In
FY 2020, ENR assisted MPCA in further enforcement action when a whistleblower
revealed that Northern Metals was falsifying control-equipment readings at the North
Minneapolis facility, and again when a large fire at the Becker facility resulted in
water- and hazardous-waste issues.

e Line 3 ENR defended MPCA in a contested-case challenge brought to MPCA’s
proposed certification of Enbridge’s proposed Line 3 project under Section 401 of the
Clean Water Act. The matter was handled on an expedited basis, with the contested case
going from initiation to hearing in approximately two months.

ENR also provides legal representation to the Department of Administration, Land Exchange
Board, BWSR, DNR, MPCA, Department of Revenue, and the Department of Transportation on
various real-estate matters, including various real-estate acquisition, title, and land-use matters,
ownership of submerged lands, tax forfeitures, easements (including easements for wetland and
habitat protection and wetland banking), probate proceedings, trusts, life estates, adverse
possession, bankruptcy, boundary agreements, indemnification, deed restrictions, land




registration, quiet title, road vacation, condemnation, declarations, protective covenants, local
government fees charged against state-owned lands, and use of state bond-financed property.

CROSS-DIVISIONAL WORK ON COVID-19

The pandemic has presented challenges that do not fit neatly in just one division. This
year, the Solicitor created a cross-divisional group of attorneys to support our State’s response to
COVID-19 by advising on and defending executive orders. Each of the 90 emergency executive
orders issued by the Governor were carefully reviewed in advance by the Solicitor’s cohort to
ensure they were clear and within the Governor’s authority.

The cohort also defended constitutional officers from 13 lawsuits challenging the
constitutionality of the executive orders. To date, the team has not lost: succeeding in two
proposed recalls of the Governor; another case was dismissed on the merits; and two others were
voluntarily dismissed by plaintiffs. This work underscores the Governor's authority to act during
an emergency and helps establish clear precedent for future Governors



GOVERNMENT SUPPORT

ADMINISTRATIVE LAW DIVISION

The Administrative Law Division provides legal representation to the Departments of

Administration, Commerce, Employment and Economic Development, Minnesota Management
and Budget, Labor and Industry, and the Minnesota Housing Finance Agency, the Iron Range
Resources and Rehabilitation Board, Minnesota State Board of Investment, Minnesota executive
branch officials, and many other boards, agencies, councils, and commissions. The division also
provides legal representation to the Minnesota State Colleges and Universities System and other
state agencies in contract, lease, and transactional matters. Below is a representative sample of
some, but not all, of the work performed by the Division in FY 2020:

Litigation The division continued to represent the State to recover millions owed under
the 1998 tobacco settlement agreement in In re Petition of the State of Minnesota for an
Order Compelling Payment of Settlement Proceeds Related to ITG Brands, LLC, Ramsey
Cty. No. 62-cv-18-1912. The division defended the constitutionality of numerous
election-related laws and licensing requirements for cosmetologists. The division also
successfully defended data-practices challenges by plaintiffs seeking access to private
voter data in Cilek v. Office of Minnesota Secretary of State, 941 N.W.2d 411
(Minn. 2020), and by a plaintiff claiming that public licensing data were private in 7yler
v.  Professional Educator Licensing and Standards Board, Ramsey Cty.
No. 62-cv-19-2319.

Commerce and Labor Enforcement The Division represents the Departments of
Commerce and Labor and Industry in numerous enforcement actions against individuals
and businesses that act in regulated industries and violate state laws. For example, in /n
re Administrative Order Issued to Wazwaz, 943 N.W.2d 212 (Minn. Ct. App. 2020), an
unlicensed individual unlawfully acted as a residential building contractor and contracted
with more than 50 homeowners to perform storm repairs. His subpar work resulted in
numerous private lawsuits against him. The Division also assisted the Department of
Commerce in stopping the sale of children’s toys with high levels of lead and cadmium in
Minnesota ahead of the holiday shopping season.

Telecom and Energy The Division represents the Department of Commerce in
proceedings before the Public Utilities Commission to ensure that electric and gas-utility
rates are just and reasonable. Division staff assisted the Department in a settlement that
reduced CenterPoint Energy’s proposed revenue increase by about 37%, or $23.5 million,
and reached a settlement that reduced Minnesota Power’s sought rate increase from about
10.6% to 4.1%. The Division also assists the Department in telecommunication
proceedings, including an investigation and resulting settlement with Frontier
Communications that required the company to improve its landline telephone network,
provide refunds to eligible customers, and submit ongoing status reports to the
Department and Commission.




e Licensing Boards The Division represents numerous non-health-related licensing
boards, routinely giving advice to boards and separately assisting complaint and ethics
committees in reviewing complaints against licensees and pursuing administrative action
against licensees who violate applicable laws and rules. During FY2020, staff assisted
many boards in adapting to remote practices in response to COVID-19 precautions and in
applying executive orders to their areas of regulation.

e Transactional Work Division staff routinely provide legal advice and representation to
all agencies in contract and financial-investment matters. In the last fiscal year, staff
assisted the State Board of Investment in investing more than $2 billion, and represented
Minnesota Management and Budget in issuing and refunding more than $660 million in
general obligation, trunk highway, appropriation, and revenue bonds; Minnesota Housing
Finance in issuing and refunding more than $860 million in revenue and state-supported
bonds; and the Office of Higher Education in issuing and refunding approximately
$53 million in student loan revenue bonds.

HUMAN SERVICES

The Human Services Division provides litigation services and legal counsel to the
Minnesota Department of Human Services (“DHS”), the State’s largest agency. Division
attorneys provide legal services to DHS in the four broad areas of Health Care, Children and
Family Services, Mental Health, and Licensing.

HEALTH CARE

Division attorneys in the health care area handle matters concerning Minnesota Health
Care Programs (“MHCP”), continuing and long-term care, health care compliance, and benefit
recovery. MHCP includes Medical Assistance and MinnesotaCare, which together cover
approximately 1.2 million Minnesotans. The Division successfully defended a DHS eligibility
decision and ultimately received a favorable decision at the Minnesota Supreme Court in In re
the Matter of: Esther Schmalz and the Commissioner of the Minnesota Department of Human
Services. This victory protected the public policy of the State that individuals with available
resources pay for their care.

CHILDREN AND FAMILY SERVICES

Division attorneys in the children and family services area handle legal issues relating to
public-assistance programs, child support, and child-protection matters. Public-assistance
programs include the Minnesota Family Investment Program, the General Assistance program,
the Minnesota Supplemental Aid program, the Federal Supplemental Nutrition Assistance
Program (“SNAP,” formerly called Food Stamps) and Group Residential Housing. Division
attorneys represented the agency in appeals from agency actions related to public assistance
programs.



MENTAL HEALTH

Division attorneys in the mental-health area provide legal representation to DHS’s adult
and children’s mental-health programs, chemical-dependency programs, state-operated treatment
facilities and forensic services, which include regional treatment centers, state-operated
community facilities, children’s and adolescent behavioral-health centers, the Minnesota
Security Hospital (“MSH”), and the Minnesota Sex Offender Program (“MSOP”). Division
attorneys represent DHS’s interests in a broad spectrum of litigation. Litigation includes class
actions such as Karsjens v. Harpstead, a challenge to the Minnesota Sex Offender Program,
which is at the Eighth Circuit. Division attorneys also regularly defend DHS-operated facilities
and their employees when they are sued, including two separate cases brought by an MSOP
client, Benson v. Piper and Benson v. Fischer, which the district court dismissed on summary
judgment.

LICENSING

Division attorneys provide legal representation to the DHS Licensing division in
maltreatment cases (abuse, neglect, and financial exploitation) involving personal-care provider
organizations and programs licensed to provide adult daycare, adult foster care, child foster care,
child care, and services for mental health, developmental disabilities, and chemical health. One
such case is a licensing appeal by Chappy’s Golden Shores where DHS revoked its license.
Division attorneys also defended litigation and a challenge to DHS’s investigation in Minnesota
Best Child Care Center v. DHS.

STATE AGENCIES DIVISION

The State Agencies Division provides legal representation to the Departments of
Corrections, Employment and Economic Development, Health, Human Rights, Labor and
Industry, Veterans Affairs, the Client Security Board, and the Bureau of Mediation Services.
Below is a representative sample of some but not all of the legal work performed by the State
Agencies Division in FY 2020: :

e Litigation The Division defends statutes from constitutional challenges. For instance,
the Legislature enacted the Minnesota Radon Licensing Act (Minn. Stat. § 144.4961),
requiring that the Department of Health license radon-mitigation professionals to protect
consumers from being adversely affected by unqualified contractors. After the
Department was sued by entities challenging the Act, the Division submitted expert
testimony demonstrating its public-safety benefits, and the judge found the Act
constitutional and dismissed the lawsuit. Standard Water Control Systems, Inc. v.
Malcolm, et al., Ramsey Cty. Dist. Ct. 62-cv-18-4356. The Division also brings claims
on behalf of agencies to enforce statutes. The Division intervened in a lawsuit on behalf
of the Human Rights Department to allege a school district violated the Human Rights
Act by forcing a transgender student to use a segregated locker room. The case is now on
appeal. See N.H. and Lucero v. Anoka-Hennepin Sch. Dist., Minn. Ct. App.
No. A19-1944.
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Administrative Enforcement The Division represents state agencies that bring
enforcement proceedings in a variety of legal forums. For instance, the Division
represents the Department of Labor and Industry in proceedings to enforce occupational
safety and health (“OSHA”) standards, including cases regarding workplace fatalities and
employers’ retaliation against employees for raising workplace-safety issues. For
instance the division successfully handled a case where a student worker fell 120 feet
from a steel tower without fall protection and died. The Division also represents
Department of Health and its Office of Health Facility Complaints when individuals or
health care facilities have violated the Vulnerable Adults Act by neglecting, abusing, or
financially exploiting vulnerable adults. The Division expects to provide increased legal
representation as the Department of Health prepares to regulate assisted-living facilities.

Appellate Advocacy The Division advocated in the appellate courts to support workers’
rights and to explain agencies’ interpretations of statutes they enforce. For instance, the
division filed amicus briefs arguing that the Department of Labor and Industry’s statutes
do not preempt Minneapolis ordinances. See Graco, Inc. v. City of Minneapolis,
937 N.W.2d 756 (Minn. 2020) (upholding minimum wage ordinance); Minn. Chamber of
Commerce v. City of Minneapolis, 944 N.W.2d 441 (Minn. 2020) (upholding sick and
safe leave ordinance). The Division also filed two amici briefs on behalf of the
Department of Human Rights in the Minnesota Supreme Court in cases concerning the
Human Rights Act’s statute of limitations in hostile environment cases regarding,
whether the Act protects an unpaid intern in a practicum program, and whether the Act
precludes common law claims. See Abel v. Abbott Nw. Hosp., 947 N.W.2d 58
(Minn. 2020).

Injunctive Relief to Protect the Public The Office assists state agencies in enforcing
statutes by seeking court orders to protect the public and preserve meaningful
enforcement of state laws. For instance, following the death of George Floyd, the
Department of Human Rights (‘MDHR”) filed a Commissioner's charge against the City
of Minneapolis to investigate systematic discrimination in the police department. The
division obtained a temporary injunction on behalf of MDHR requiring Minneapolis to
make policy changes, including banning the use of choke holds and neck restraints,
during the pendency of the investigation. Lucero v. City of Minneapolis, Hennepin Cty.
Dist. Ct. 27-cv-20-8182. In another case, the Departments of Health and Labor and
Industry sued in Ramsey County to continue a shutdown of Water Gremlin’s
manufacturing operations because the children of its workers had been poisoned by lead
dust that workers carried home from the plant. The district court judge ordered Water
Gremlin to institute new industrial hygiene procedures, build new facilities, and test for
lead and abate lead dust that migrated to employees’ homes. The Minnesota Court of
Appeals held that Water Gremlin's failure to prevent the migration of lead from its plant
to employees' homes constituted a public-health nuisance for which the Minnesota
Department of Health could seek an injunction under Minn. Stat. § 145.075. Leppink, et
al. v. Water Gremlin Company, 944 N.W.2d 493 (Minn. Ct. App. 2020).

Recovery for Workers The Division represented the Department of Labor and Industry
in an administrative proceeding to enforce the Minnesota Fair Labor Standards Act
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against an employer that failed to pay employees overtime wages. The Minnesota
Supreme Court held that the employer's split-day schedule violated the Minnesota’s Fair
Labor Standards Act and employees were entitled to overtime wages. In the Matter of
Minnesota Living Assistance, Inc., d/b/a Baywood Home Care, 934 N.W.2d. 300
(Minn. 2019). As a result, the employer paid employees back wages and liquidated
damages totaling more than $1.1 million.

¢ Defense of State Employees and Programs The Division provided legal representation
to defend the Department of Corrections (“DOC”) in a high volume of lawsuits brought
by incarcerated persons involving complex constitutional issues in state and federal court.
For instance, incarcerated persons at the Moose Lake correctional facility sued the DOC
on behalf of a purported class, seeking release and injunctive relief regarding facility
conditions in light of the COVID-19 pandemic. The Carlton County District Court
dismissed the case. Foster v. Minnesota Dep’t of Corrections, Carlton Cty. Dist.
Ct. 09-cv-20-633. The petitioners appealed to the Minnesota Court of Appeals.

HEALTH AND TEACHER LICENSING DIVISION

The Health and Teacher Licensing Division represents Minnesota’s 16 health-related
licensing boards, the Emergency Medical Services Regulatory Board, the Health Professionals
Services Program, and the Professional Educator Licensing and Standards Board in litigation and
administrative actions related to their licensure and regulatory oversight of healthcare providers
and educators. The Division also investigates complaints received by the boards alleging
licensee misconduct, and it provides legal advice to the boards. Below is a representative
sample of some but not all of the legal work performed by the Health and Teacher Licensing
Division in FY 2020:

¢ Unprofessional Conduct The Health and Teacher Licensing Division investigated and
took action on complaints received by the boards against healthcare providers and
educators who engaged in unprofessional conduct. The misconduct at issue in many of
these cases involved violations of professional boundaries with patients or students,
including inappropriate financial relationships, improper social relationships, and sexual
misconduct. These cases resulted in board orders for discipline under the rules and
statutes that govern healthcare providers and educators, which are enforced by the
Division and its clients to protect the public. For example, in In the Matter of Alan
Joshua Woggon, D.C., the Division investigated and filed a contested case with the
Office of Administrative Hearings against a chiropractor in St. Cloud who engaged in
sexual misconduct with his patient and disclosed the patient’s confidential information.
This case resulted in an order from the Board of Chiropractic Examiners suspending the
chiropractor’s license, which was affirmed by the Court of Appeals.

e Improper Prescribing and Diversion The Health and Teacher Licensing Division
investigated and took action on complaints received by the boards against healthcare
providers who engaged in substandard practice, including improper prescribing and
diversion of controlled substances. The misconduct at issue in many of these cases
involved unnecessary, improper, or unsafe treatment of patients. Some of these cases
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involved improper prescribing for financial gain, or diversion for personal use, of opioids
and other controlled substances. Many of these cases resulted in board orders for
discipline under the rules and statutes that govern physicians, physician assistants, nurses,
and pharmacists, which are enforced by the Division and its clients to protect the public.
For example, in In the Matter of Tammie J. Porras, APRN-CNP, RN, the Division
investigated and filed a contested case with the Office of Administrative Hearings against
a nurse who prescribed dangerously high doses of opioids and benzodiazepines without
medical justification to her patients at a pain clinic in Brooklyn Park. This case resulted
in an order from the Board of Nursing suspending the nurse’s licenses. ‘

Fraudulent and Abusive Billing The Health and Teacher Licensing Division
investigated and took action on complaints received by the boards against healthcare
providers who engaged in fraudulent and abusive billing. The misconduct at issue in
these cases involved billing for services that were not provided, requiring improper cash
payment from Medicaid patients, submitting false claims or improper billing codes to
insurance providers, and charging patients for treatments based on false or deceptive
advertising. Many of these cases resulted in board orders for discipline under the rules
and statutes enforced by the Division and its clients to protect the public. For example, in
In the Matter of Timothy Larsen Kuss, LMFT, the Division investigated and took action
against a therapist in New Brighton who failed to supervise other therapists and
interpreters who submitted inaccurate bills without supporting documentation for
payment from Minnesota’s Medical Assistance Program. This case resulted in an order
from the Board of Marriage and Family Therapy suspending the therapist’s license.
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STATE GOVERNMENT SERVICES

MEDICAID FRAUD DIVISION

The Medicaid Fraud Division is a federally certified Medicaid Fraud Control Unit
(“MFCU”) that prosecutes health care providers that commit fraud in the delivery of the Medical
Assistance (“Medicaid”) program. Upon referral from a Minnesota County Attorney, the
division also has authority to investigate and prosecute abuse, neglect, and financial-exploitation
cases that occur in certain Medicaid-funded facilities.

The Minnesota Department of Human Services (“DHS”) administers the Medicaid
program in Minnesota. DHS’s Surveillance and Integrity Review Section (“SIRS™) is
responsible for investigating fraud in the Medicaid program. SIRS can then refer cases to the
Division for prosecution.

The Division prosecutes health-care providers who participate in the State’s Medicaid
program and submit false claims for reimbursement. Typical fraud schemes include billing for
services not provided, billing for authorized units rather than actual units of care provided,
providing group care but billing as if one-on-one care is provided, and billing for services
provided by individuals who are not qualified due to a lack of credentials or failure to pass
background checks. Some fraud cases have a criminal neglect component because the
recipient’s condition is compromised due to lack of care.

The Medicaid Fraud Division also intervenes in civil lawsuits under the Minnesota False
Claims Act.

Below is a representative sample of some but not all cases prosecuted by the Medicaid
Fraud Division in FY 2020.

e State of Minnesota v. Theresa Olson et al. Ten owners, managers, and employees of
comprehensive home care facility Chappy’s Golden Shores, located in Hill City, Aitkin
County, have been charged with a collective 76 counts of manslaughter, assault, neglect,
racketeering, theft, operating a comprehensive home care facility without a license,
concealing the proceeds of these crimes, perjury, and obstructing the State’s criminal
investigation for conduct that included:

o Subjecting multiple residents to neglect by failing to provide them with proper
health care, supervision, food, or shelter, which resulted in the death of one

resident;
o Bilking the Medicaid program of more than $2.1 million by billing for health care
services that did not occur or were not covered by the Medicaid program;

o Continuing to house former Chappy’s residents after Chappy’s license was
suspended and providing those residents with unlicensed health-care services;
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o Engaging in an extensive and coordinated effort to conceal evidence of fraud and
maltreatment, falsify records in response to State investigations, and convince
potential witnesses to provide false or misleading answers to State investigators;
and

o Concealing the proceeds of their financial crimes through business bank account
withdrawals and property transfers.

Briefing is underway on several dozen motions brought by the State and defendants.

e State of Minnesota v. Jonathan Newcomb et al. In May 2020, the Division charged a
network of 16 therapists, interpreters, medical transportation providers, and other
associated individuals with a total of 113 felonies, including racketeering, theft, and
concealing the criminal proceeds of these crimes. The State alleges that the criminal
enterprise collectively defrauded the Medicaid program of more than $1 million by
billing for individual therapy sessions, one-on-one interpretation, and rides given to
individuals, when in fact services were provided in groups if at all. All defendants have
been charged in Anoka County District Court; First Appearances have not yet been set
for most cases.

o State of Minnesota v. Tommie Johnson et al. Johnson and his wife, Adrienne Ford, who
were not qualified to enroll as Medicaid providers, illegally owned and managed two
personal-care assistant agencies, where they billed for almost $1.7 million of services that
were not provided or not eligible for reimbursement. In furtherance of their fraudulent
schemes, the Johnsons paid Medicaid recipients cash kickbacks for use of their
information and often billed DHS for claims provided by individuals who did not even
live in Minnesota at the time. Johnson and Ford, along with several co-defendants, have
been charged in Hennepin County District Court and the Division’s investigation into
several related individuals is ongoing.

PUBLIC SAFETY DIVISION

The Public Safety Division provides legal representation to the Minnesota Department of
Public Safety (“DPS”) at thousands of implied consent hearings each year in which drivers
contest the revocation of their driver’s license due to an arrest for driving while impaired by
alcohol or controlled substances. In FY 2020, the Division handled district court actions the
resolution of which has typically resulted in multi-million dollar recovery

The Division provides legal services to DPS and its various Divisions, including the
Minnesota State Patrol, the Minnesota Bureau of Criminal Apprehension, the State Fire
Marshal’s Office, the Office of Pipeline Safety, the Office of Homeland Security and Emergency
Management, the Office of Traffic Safety, the Alcohol and Gambling Enforcement Division, and
the DPS Driver and Vehicle Services Division.

The Division also provides legal representation to state boards and commissions,
including the Gambling Control Board, the Minnesota Racing Commission, and the Private
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Detective and Protective Agent Services Board. These entities issue thousands of licenses and
conduct numerous investigations each year, which may result in contested case hearings that
require legal representation from this Division at the Office of Administrative Hearings, or in
state district and appellate courts. The Division provides legal representation to the Minnesota
Racing Commission in appeals from commission licensing decisions and disciplinary action
taken against horse owners, trainers, and jockeys, and has also provided legal representation to
the commission at the Minnesota Court of Appeals. The Division also provides legal
representation to the Gambling Control Board and the Private Detective and Protective Agent
Services Board in appeals from the boards’ licensing decisions and disciplinary actions.

In FY 2020, Division attorneys handled nearly 4,000 district court proceedings and
associated appeals challenging the revocation, cancellation, withdrawal, and disqualification of
driving privileges under various provisions of Minnesota law. Attorneys also represented the
Minnesota State Patrol in forfeiture proceedings in the district courts.

Below is a representative sample of some but not all of the legal work performed by the
Public Safety Division in FY 2020:

e Division attorneys have thus far successfully defended against dozens of discovery
motions by drivers who request the source code of the breath-testing instrument used by
law enforcement throughout the State. The Division’s success has supported the work of
the Bureau of Criminal Apprehension in its comprehensive testing determination that the
instrument is fit for use by law-enforcement officers and the Commissioner’s subsequent
approval of the instrument. It has saved the State from being a party to unnecessary
protracted and expensive litigation in federal court.

¢ Division attorneys also defended the State against nearly two dozen constitutional and
statutory challenges in Minnesota appellate courts. In a representative published case
decided by the Court of Appeals, Pauline Christin Jensen v. Comm’r of Pub. Safety,
Division attorneys responded to a driver’s claim that her license was improperly revoked
because the officer who executed the warrant to test Jensen’s blood after her arrest for
Driving While Intoxicated did not inform her that under the relevant statute, refusal to
test to the blood test is a crime. -

e Division attorneys successfully defended the State Fire Marshal and the Gambling
Control Board at the Office of Administrative Hearings against claims that the entities
engaged in unpromulgated rulemaking, which saved the State the cost of engaging in
unnecessary rulemaking proceedings.

e In the Matter of CenturyLink Notices of Probable Violations Division attorneys
brought an enforcement action at the Office of Administrative Hearings on behalf of the
DPS Office of Pipeline Safety against CenturyLink for its alleged failures to timely mark
its underground utilities for contractors who needed to excavate in the area, and for
failure to meet with excavators and contractors regarding the markings. Division
attorneys successfully negotiated a settlement where CenturyLink agreed to immediately
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pay a civil penalty of $2,250,000 with an additional $750,000 stayed for two years
contingent on CenturyLink’s compliance with on-time response requirements.

TRANSPORTATION DIVISION

The Transportation Division provides legal representation to the Minnesota Department
of Transportation (MnDOT). A large part of the Division’s work involves eminent-domain
litigation. In addition, the Division provides legal advice to MnDOT, other state agencies, and
the National Guard involved in construction projects and provides legal representation to those
entities when contractors, subcontractors, or third parties sue on construction-related matters.
The Division also protects taxpayers by filing claims on behalf of MnDOT against entities that
perform defective work, fail to pay employees legally mandated wages, or otherwise fail to
comply with contractual requirements.

The Division advises client agencies on the legal ramifications of proposed activities and
development projects, assists State agencies in real estate transactions, and evaluates and
attempts to resolve claims before litigation arises.

Below is a representative sample of some but not all the legal work performed by the
Transportation Division in FY 2020:

o CM Construction v. State of Minnesota, by its Dept. Of Military Affairs v. BWBR
A general contractor sued the National Guard for more than $3.5 million for retained
contract funds and additional project costs arising from an armory construction project.
Division attorneys successfully negotiated a settlement that saved taxpayers more than
$3 million dollars.

e Minnesota Veterans’ Home Bridge 5756 The Department of Administration contracted
for restoration of Bridge 5756 and noted defects in some of the work performed.
A Division attorney successfully mediated a settlement among the parties for changes in
design and remedial work that saved the State in excess of $1 million.

e State of Minnesota, by its Commissioner of Transportation v. Robert P. Carlson, et al.
A Division attorney successfully argued at the Minnesota Supreme Court that the court
clarify and limit the scope of damages that a landowner may claim in an eminent-domain
proceeding, which will be helpful to limit future payment of taxpayer dollars for
unnecessary litigation and improper damages claims.

CRIMINAL DIVISION

The Criminal Division provides prosecutorial assistance to county attorneys and local
law-enforcement agencies in prosecuting serious crimes and in the civil commitment of
dangerous sex offenders. The Division assists counties in the prosecution of serious crimes in
trial courts throughout Minnesota when requested by a county attorney. Division attorneys also
provide assistance to county attorneys in civil-commitment hearings involving dangerous sexual
predators, upon the request of the county attorney.
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The Division’s attorneys also assist the Department of Corrections in administrative
hearings required by the Community Notification Act when a registered sex offender challenges
the Department of Corrections’ assessment of the offender’s level of danger upon release from
incarceration. The Division also advises the BCA in registration and DNA collection issues, and
the Department of Corrections on community-notification issues, and provides legal assistance to
the Advisory Committee on the Rules of Civil Commitment.

The Division provides assistance to county attorneys in felony appeals. The cases
handled in FY 2020 involved, among other crimes, murder, sexual assault, drug distribution and
manufacturing, child sexual abuse, and felony assault.

Below is a representative sample of some but not all cases prosecuted by the Criminal
Division in FY 2020.

e State of Minnesota v. Lois Riess (Dodge County) Lois Riess shot her husband to death
in Dodge County in March 2018. She then fled to Florida, murdered a woman there, and
then fled to Texas. She was arrested in South Padre Island, Texas and held on murder
charges in Florida. Riess entered a guilty plea to a first-degree murder charge in Florida
and was returned to Minnesota. On August 11, 2020, Riess pled guilty to first-degree
murder in Dodge County and the court sentenced her to serve life in prison.

e State of Minnesota v. James Montano (Carlton County) On April 20, 2019, James
Montano shot and killed his uncle, Andrew Gokee, and shot at but missed his cousin,
Hudson Gauthier, in rural Carlton County. On January 21, 2020, a jury convicted him of
first-degree murder and attempted first-degree murder. The court sentenced him to serve
life in prison.

e State of Minnesota v. Scott Engelbrecht (Watonwan County) Engelbrecht shot and
killed his wife after an argument in their home. He then pursued his wife’s adult
daughter to a nearby home, where she went to call for help, and shot her to death on the
front porch. A jury convicted Engelbrecht of two counts of premeditated murder on
November 7, 2019. The court sentenced him to life in prison.

o State of Minnesota v. Chauvin, Kueng, Lane, and Thao (Hennepin County) On
May 25, 2020, four Minneapolis police officers killed George Floyd by using excessive
force while arresting him for a misdemeanor. The officers used an unauthorized restraint
technique in which Chauvin pressed his knee into George Floyd’s neck for nine minutes
while the others restrained him on his stomach with his hands cuffed behind his back.
Bystanders pleaded with the officers to stop the assault as George Floyd fell unconscious,
while some filmed it and posted it to social media. During a period of major social unrest
and turbulent protests following the release of the video, at the request of Hennepin
County and the Governor, the Office assumed the prosecution of the former officers on
murder charges. The prosecution team consists of veteran prosecutors in the Criminal
Division and appointed expert litigators from outside the office as Special Assistant
Attorneys General to supplement the team. The case is currently scheduled for trial on
March 8, 2021.
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CONSUMER PROTECTION

CHARITIES DIVISION

The Charities Division serves a number of functions. First, it maintains a public registry
of charities, charitable trusts, and professional fundraisers that operate in the State for
transparency purposes. Second, it oversees and regulates charities, charitable trusts, and
nonprofits active in Minnesota pursuant to the Office’s authority under statute and common law.
Third, it enforces state charitable solicitation, charitable trust, and nonprofit laws.

With respect to the Division’s registration function, Minnesota law requires charitable
trusts, charitable organizations, and professional fundraisers to register and file annual reports
with the Attorney General’s Office (“AGO”). In the last fiscal year, the Division deposited
$561,828 in registration-related fees into the State’s general fund. The Division currently has
more than 13,129 soliciting charitable organizations, more than 2,783 charitable trusts, and
434 professional fundraisers registered. These entities collectively held more than $694 billion
in assets and had $309 billion in total revenue last year. Registration information, which is
available on the Attorney General’s web site, permits the donating public to review a charitable
organization’s financial information, allowing for greater transparency and more informed
giving.

With respect to its oversight role, the Charities Division reviews for compliance multiple
filings and notices concerning charities, charitable trusts, and nonprofits. For charitable trusts,
the Division receives notice of certain trust and estate actions, so it can act to protect charitable
beneficiaries that might otherwise be unable to represent themselves. The Division received
notice of hundreds of such matters in fiscal year 2020. For nonprofits, the Division receives
statutory notice when a corporation seeks to dissolve, merge, or otherwise change its status, so it
can ensure that assets are used for nonprofit purposes. The Division received and reviewed
171 such notices from nonprofits last fiscal year. For charities and professional fundraisers, the
Division reviews numerous tax returns, financial statements, and other registration documents
for financial misuse, solicitation fraud, and other violations.

For its enforcement role, the Charities Division conducts informal and formal
investigations into complaints and other allegations of fraud, misuse of funds, breaches of
fiduciary duties, and other wrongdoing by regulated entities. Depending on the circumstances,
investigations are resolved with a spectrum of remedies, from formal enforcement actions, to
voluntary education and compliance efforts. Through the enforcement of laws governing
nonprofit and charitable organizations, the Charities Division helps combat fraudulent
solicitations, deter fraud in the nonprofit sector, educate the public about charitable giving, and
hold nonprofit organizations accountable for how they raise, manage, and spend charitable
assets. At the same time, the Division works proactively with donors, charities, and nonprofit
boards to provide education, outreach, technical assistance, and other support to strengthen the
charitable giving sector and help prevent future violations.
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The following is a representative sample of some but not all legal work performed,

including investigations and lawsuits brought or resolved, by the Charities Division in FY 2020:

Charitable Trust Enforcement An example of charitable trust oversight initiated last
year includes In re Otto Bremer Trust. The AGO initiated a public investigation into the
trustees of the Otto Bremer Trust (“OBT”) in January 2020. In August, the AGO filed
petitions seeking to remove the trustees of OBT. The AGO asserted that trustees should
be removed for breaching their fiduciary duties, failing to administer the trust effectively,
and violating state laws governing charitable trusts—culminating in a hostile takeover
attempt of OBT’s primary asset, Bremer Financial Corporation, in October 2019. The
Office brought the action under the Attorney General’s authority as the chief law officer
of the State, the supervisor of charitable trusts in Minnesota, and the sole representative
of the beneficiaries of the OBT—the public at large.

Nonprofit Corporation Enforcement In December 2019, the AGO filed State v. Journey
Home Minnesota and Blake Huffinan, individually against Minnesota nonprofit
corporation Journey Home Minnesota (“JHM”) and its president, Blake Huffman. The
AGO’s lawsuit alleges that Huffman misappropriated tens of thousands of dollars
intended to provide affordable housing to veterans, fraudulently solicited money to build
a handicap-accessible home for a family with terminally ill children only to abandon the
project, increased tenants’ rates contrary to its nonprofit mission, and abandoned the
charity by failing to pay its bills, resulting in multiple property foreclosures. In
September 2020, the AGO secured a settlement permanently banning Huffman from
operating any Minnesota charities, requiring Huffman to pay back tens of thousands in
misused nonprofit assets, and requiring the nonprofit to dissolve its operations.

Charitable Solicitation Enforcement After a years-long investigation, in 2020 the AGO,
in partnership with the Federal Trade Commission and other states filed Federal Trade
Commission et al. v. Outreach Calling et al., alleging that the sprawling fundraising
operation scammed donors nationwide out of millions of dollars for sham charities by
falsely claiming to use donations to help homeless veterans, disabled law-enforcement
officers, breast-cancer survivors, and others, when in reality, these organizations spent
almost none of the donations on the promised activities. In September 2020, the parties
secured a settlement permanently banning Outreach and its operators from fundraising
for charities and requiring defendants to pay back $892,755 to legitimate charities. The
AGO also initiated in 2020 In the Matter of Healing Heroes Network et al., alleging that
the Florida charity deceptively solicited donors by, among other things, falsely claiming
that the organization had a nationwide network of medical providers helping veterans and
misusing their financial statements to appear more efficient than actually was the case.
Working with 10 other states, the AGO secured the charity’s dissolution, a $95,000
penalty, and a 5-year injunction against the board members from operating charities in
the future.
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CONSUMER ACTION DIVISION

The Consumer Action Division serves two primary functions. First, it answers calls,
correspondence, and on-line complaints from people, businesses, and other organizations
who contact the consumer assistance division. Staff members are often able to answer
questions and provide information over the phone, talk through consumer-related problems,
and assist people in locating other government agencies that may be able to help address their
concerns. In FY 2020, the Consumer Action Division answered more than 84,000 calls from
the public. Consumers have contacted the Division at record-breaking rates during
COVID-19, and on one day following the death of George Floyd, fielded a record-breaking
3,200 calls. Some of the topics people most commonly call about include health care,
housing, credit reports, and utilities. Second, the Consumer Action Division helps Minnesota
residents informally mediate and resolve thousands of complaints with businesses and other
organizations each year. More than 17,000 files were handled arriving at settlements of over
$5.6 million. Through its efforts to assist Minnesotans in these matters, the Division regularly
eliminated the need for costly and time-consuming litigation for all parties.

Below is a representative sample of some but not all of the work performed by the
Consumer Action Division in FY 2020:

e The Division helped a Minnesota resident who lost her health insurance because her
employer did not pay its portion of the insurance premiums. The resident gave birth
to a child in a hospital without insurance and incurred a bill of approximately $14,000
that she could not afford to pay. The Division mediated the problem with the
hospital, which agreed to waive her bill, saving the resident approximately $14,000.

e The Division assisted a Minnesota resident whose insurance claim was incorrectly
categorized, which led to her being pursued for an out-of-pocket bill of more than
$10,000. After the Division mediated the problem with the resident’s insurance
company, it correctly categorized the claim and paid the full amount remaining on it,
saving the resident over $10,000.

e The Division helped a Minnesota resident who had fallen behind on her mortgage
payments due to a previous loss of work. Because the resident had regained
employment, her mortgage servicer told her that she did not qualify for a mortgage
modification and had to pay the arrears in full, which she could not afford to do. The
Division mediated the problem with the resident’s mortgage servicer, after which it
offered her an affordable payment plan on the arrears and a permanent modification
to her mortgage that allowed her to stay in her home.

RESIDENTIAL UTILITIES DIVISION

The Residential Utilities Division (“RUD”) represents the interests of residential and
small-business utility consumers in the complex and changing electric, natural gas, and
telecommunications industries, particularly regarding utility rates, reliability of service, and
service-quality issues. The RUD’s work supports Minnesota’s economy and its residents’
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quality of life by making sure that utilities’ rates are reasonable, their expenses are prudent, and
that customers receive high-quality service. This is essential to ensure that the State’s citizens
and small businesses are not burdened by excessive costs or poor reliability for these necessary
services.

Below is a representative sample of some but not all of the legal work performed by the

RUD in FY 2020:

Utility Rate Cases Utility Rate Cases are the primary means for the Public Utilities
Commission (“PUC”) to establish the amount that utility customers pay. The PUC
decides how much utilities should recover for providing electric or natural-gas service,
the amount that different ratepayer groups pay (i.e. residential customers, industrial
customers, commercial customers, etc.), and how much of these costs will be “fixed” or
vary with the amount of energy consumed. This past year, four utilities sought to
increase the cost of electricity and natural gas. They also sought to apply these increases
disproportionately on residential customers and to increase the amount of fixed charges
that residential customers must pay simply to access utility service. These utilities serve
customers in large swaths of the Minneapolis—Saint Paul Metro area and Greater
Minnesota. The RUD intervened in all of these cases, opposing multiple aspects of the
utilities’ requests. In total, these four utilities’ requests were reduced by more than
$60 million annually. The RUD’s advocacy also ensured more proportional increases, so
that residents and small businesses were not subjected to large or disproportionate price
hikes. In addition, three of the four utilities did not increase their fixed charges for
residential customers, which helps these customers to control their energy bill by taking
steps to reduce consumption. The RUD anticipates that up to three more Minnesota
utilities will file requests to increase rates in the next fiscal year.

Xcel’s Proposal to Purchase the Mankato Energy Center The RUD intervened in an
attempt by Xcel Energy to purchase the Mankato Energy Center (“MEC”) for
$650 million—an amount that would have been paid by Xcel’s ratepayers. Xcel already
had contracts to receive power from MEC for years-——at a cost lower than its proposed
purchase price. But Xcel attempted to justify charging ratepayers more to finance
purchasing this facility by making two significant assumptions: (1) that MEC would
operate well beyond Xcel’s contract term, and (2) that renewing these contracts in the
future will cost significantly more. These risky assumptions would mean that Xcel’s
ratepayers would have paid higher rates now for the speculative benefit that they might
save money decades from now. The RUD and other ratepayer advocates presented legal
and policy analysis opposing Xcel’s request, and the PUC rejected it. This means that
ratepayers are not burdened with paying higher rates to finance a $650 million purchase
over the coming decades.

Frontier Service Quality In February 2018, the PUC opened its investigation into
Frontier Communications' service quality, customer service, and billing practices. The
RUD participated in the PUC’s investigation by filing comments and attending mediation
conducted by the Office of Administrative Hearings, which resulted in a settlement
between Frontier and the Department of Commerce on steps to address the company’s
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service quality issues. The RUD initiated its own broader investigation regarding
consumer protection concerns. This investigation was resolved this past year with an
Assurance of Discontinuance that benefits Minnesota consumers in several ways. First,
Frontier must invest $10 million of non-public money into improving its broadband
network, much of which serves rural populations in Greater Minnesota that do not have
access to quality broadband. Second, Frontier paid $750,000 in restitution for Minnesota
customers who received poor service or were not accurately informed of their contract
price or terms. Third, Frontier must take affirmative steps to ensure that its advertising
and sales practices accurately communicate the services its network can provide.
Frontier must submit reports to the RUD on the first and third anniversary of the
Assurance of Discontinuance updating its compliance efforts.

CONSUMER, WAGE, AND ANTITRUST DIVISION

The Consumer, Wage, and Antitrust Division investigates violations of and enforces
State laws, including Minnesota’s laws prohibiting consumer fraud, deceptive trade practices,
false advertising, and wage theft. The Division also investigates potential violations of state
and federal antitrust laws, and enforces these laws when it uncovers evidence of
anticompetitive conduct.

The Division conducts investigations and takes action where appropriate to stop and deter
fraud, anticompetitive conduct, and other unlawful practices in business, commerce, or trade
and to protect consumers and workers. The Division also participates in numerous
coordinated investigations of potential fraudulent or anticompetitive conduct by multiple
state and federal enforcers of consumer protection, worker protection, and antitrust laws,
including other state attorneys general, the U.S. Department of Justice, and the Federal Trade
Commission (“FTC”) and the Consumer Financial Protection Bureau (“CFPB”).

The following are some but not all of the investigations and suits brought or resolved by
the Consumer, Wage, and Antitrust Division:

COVID-19 RELATED CONSUMER PROTECTION ENFORCEMENT ACTIVITIES

The Division has taken a proactive role in protecting Minnesotans from a number of
harms that have resulted from the ongoing COVID-19 pandemic. This work includes
reviewing and enforcing executive orders related to price-gouging and the evictions
moratorium, as well as working to stop COVID-19-related scams and wage theft. In
addition, the Division has taken action to protect the health and safety of Minnesotans and
help stop the community spread of COVID-19 by enforcing executive orders restricting the
operations of restaurants and bars as well as large gatherings for recreational activities or
events.

e Pandemic Price-Gouging The Division has been proactively enforcing Executive
Order 20-10, which prohibits pandemic profiteering of essential items—such as face
masks, gloves, hand sanitizer, toilet paper, and eggs—during the COVID-19
peacetime emergency. To date, the Division has received and investigated more than
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2,200 price-gouging complaints. In response to these complaints, a team of attorneys
and investigators have made hundreds of calls to businesses and consumers,
conducted numerous “secret shop” visits, and sent over 100 enforcement and
resolution letters to sellers. The Division has also established direct channels of
communications with online sales platforms, including Facebook, Amazon, and eBay,
in order to quickly share information and stop price-gouging conduct by third-party
sellers.

Where appropriate, the Division has also taken legal action to put an end to
COVID-19  price-gouging, including obtaining numerous Assurances of
Discontinuance. For example, we filed an Assurance of Discontinuance with an eBay
re-seller that was selling 3M N95 face masks at a markup of more than 1,000 percent
over their normal retail price. We similarly put an end to price-gouging by a
Minnesota egg producer that had increased its price by more than 150 percent over
the company’s pre-emergency egg pricing. Investigations and enforcement work in
this important area remains ongoing.

Evictions and Lease Termination Moratorium The Division has also taken swift
and strong action to enforce Minnesota’s landlord-tenant laws as well as Executive
Orders 20-14 and 20-79, which prohibit landlords from filing eviction actions or
terminating residential leases for the duration of the COVID-19 peacetime
emergency.

To date, more than 1,300 tenants have reported to the Office that their landlord may
be violating these Executive Orders, and many of them report that they fear they will
be removed from their home with no place to shelter during the ongoing pandemic. A
team of attorneys and investigators quickly respond to these complaints by calling
and educating the landlord on the relevant law as well as to obtain the landlord’s
agreement to comply with the Executive Orders. Most landlords have agreed to cease
their efforts to evict or force their tenants to vacate their homes after such calls. In
some cases, however, landlords have refused to comply with the law. When this
happens, the Division has swiftly filed enforcement actions in court and obtained
temporary restraining orders in order to protect the health and safety of tenants during
the pandemic.

To date, the Division has filed seven such enforcement actions. For example, as part
of these lawsuits, the Division has obtained temporary restraining orders that
authorized tenants to continue to shelter in place in their home after their landlords
have unlawfully attempted to force them out through unlawful self-help tactics such
as disconnecting their electricity, heat, or water supply or by changing the property’s
locks. This important enforcement work remains ongoing.

COVID-19-Related Scams The Division has partnered with the U.S. Attorney’s
Office for the District of Minnesota and the Minnesota County Attorney’s
Association to form the Minnesota COVID-19 Action Team (“MCAT”). As part of
this team, the Division investigates reports of COVID-19-related scams that can vary
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from scammers selling fraudulent health-related cures, products and treatments, to
fraudulent websites purporting to sell personal protective equipment (like face masks)
that are never provided. For example, the Division has stopped several chiropractic
clinics from making deceptive representations about COVID-19 treatments such as
that chiropractic services are “WAY more effective than social distancing,” as well as
stopped a company from representing that its supplement products constituted a
“COVID-19 Prevention Protocol.”

COVID-19-Related Wage Theft The Division continues to investigate and respond
to complaints from workers that state they have not been paid all the wages they have
earned as a result of the COVID-19 pandemic. For example, the Division continues
to investigate a restaurant company that failed to pay numerous employees earned
wages. As a result of this investigation, the company has already represented it has
paid back wages totaling more than $60,000 to harmed employees.

Businesses’ Compliance with COVID-19 Safety Requirements, including Bars and
Restaurants To date, the Division has received and investigated more than
400 complaints regarding businesses' (including bars and restaurants) noncompliance
with Executive Orders 20-74 and 20-81. As appropriate, the Division contacts the
business, investigates the complaint, and refers the complaint to other relevant
agencies that also have enforcement authority related to the subject of the complaint.
Where appropriate, the Division will bring an enforcement action to protect public
health and safety. For example, the Division obtained a temporary injunction
enjoining a chain of six bar-restaurants from opening for on-site dining in violation of
the Governor’s then-existing emergency executive order that prohibited on-premises
dining to slow the spread of COVID-19. This litigation and the Division’s
enforcement work in this area is ongoing.

Large Recreational Events’ Compliance with COVID-19 Safety Requirements The
Division has partnered with the Departments of Health and Labor & Industry to
investigate reports of large recreational events occurring throughout the State. Such
events may be especially fertile environments for the community spread of
COVID-19 if not planned and carried out in a safe manner that is compliant with
Executive Order 20-74. Accordingly, this inter-agency team works to educate event
organizers about relevant safety requirements that must be implemented, capacity
restrictions, and compliant COVID-19 Preparedness Plans. The Division has
participated in more than 60 such investigations and contacts with event organizers.
To the extent an event organizer refuses to comply with applicable safety
requirements, the Division will take action to enforce relevant requirements. For
example, the Division filed an enforcement action against a company that held a large
rodeo event in northern Minnesota in defiance of applicable capacity, social
distancing, and other safety measures required by Executive Order 20-74. This
litigation and the Division’s investigations of large recreational events remains
ongoing.
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CONSUMER PROTECTION

JUUL’s Deceptive Marketing and Targeting Youth for its Electronic-Cigarette
Products In December 2019, the Office filed suit against JUUL Labs, Inc. alleging it
has violated multiple state consumer-protection laws, breached its duty of reasonable
care, and created a public nuisance by deceptively marketing its highly addictive
e-cigarette products to youth. The complaint alleges that JUUL closely followed Big
Tobacco’s marketing playbook, which focused on deceptively luring youth into using
and becoming addicted to its products. In the wake of this fraudulent and deceptive
conduct, tobacco use has risen dramatically among Minnesota’s youth, wiping out the
last ten years’ of progress Minnesota has made in combatting youth tobacco use. As
part of its lawsuit, the Office is seeking, among other things, to permanently stop
JUUL’s deceptive conduct, fund a corrective public-education campaign and vaping-
cessation programs in Minnesota, take affirmative steps to prevent the sale of its
products to children, disclose all its research relating to vaping and health, and obtain
monetary relief. This litigation is ongoing.

Fraudulent Marketing Practices of Opioid Manufacturers and Distributors The
national opioid epidemic continues to ravage the nation, including in Minnesota.
Approximately one Minnesotan a day dies from opioid addiction. The actions the
Office has taken against manufacturers and distributors that have caused this damage
include:

o State of Minnesota v. Purdue Pharma L.P., et al. In July 2018, the Office
filed suit against OxyContin manufacturer Purdue Pharma, alleging that
Purdue misrepresented the risks of opioid addiction and the benefits of
long-term opioid use. In August 2019, the Office filed an amended complaint
adding members of the Sackler family, the owners of Purdue Pharma, as co-
defendants. Purdue filed for bankruptcy in September 2019 and, over the
objections of the Office and many other states, convinced the bankruptcy
judge to halt all litigation against the company and the Sacklers. The Office is
pursuing Minnesota’s interests within the bankruptcy by working to maximize
the value of the state’s recovery from Purdue and the Sackler family, which
would be put into Minnesota’s opioid stewardship fund and used to address
the harm of the opioid crisis in Minnesota. The Office is also seeking public
disclosure of Purdue's documents, in order to ensure that Purdue and the
Sackler family are held accountable by allowing the public to directly view
the evidence of their misconduct.

o State of Minnesota v. Insys Therapeutics, Inc. In May 2018, the Office filed
suit along with the Minnesota Board of Pharmacy against Insys Therapeutics,
an opioid manufacturer that sold a highly potent fentanyl product called
Subsys. In its enforcement action, the Office alleged Insys violated Minnesota
law by unlawfully promoting Subsys and by paying Minnesota physicians
“sham” speaker fees in order to induce prescriptions. After Insys filed for
bankruptcy in June 2019, the Office helped craft a bankruptcy settlement that
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liquidated Insys, ensured its documents will be made public, and required the
purchaser of Subsys to abide by restrictions designed to prevent future
misconduct involving the product. The bankruptcy court confirmed this
bankruptcy plan in January 2020.

o Multistate Opioid Investigations The Office is engaged in multistate
investigations and settlement negotiations with numerous pharmaceutical
manufacturers and distributors for violations of state consumer protection
laws. The Office is leading nationwide efforts to ensure public disclosure of
opioid-related documents, which are designed to achieve accountability,
transparency, and prevention of future harm. The Office is also coordinating
'with the Opioid Epidemic Response Advisory Council to ensure any potential
settlement funds are used as effectively as possible throughout Minnesota to
remedy the ongoing opioid crisis.

Fraudulent Contractual Terms and Marketing Practices The Division continues to
investigate and bring enforcement actions to stop fraudulent and deceptive contractual
terms and marketing practices in a variety of industries including, for example,
residential leasing between landlords and tenants and extended auto warranties:

o State of Minnesota v. Stephen Meldahl, et al. The Office filed suit against
North Minneapolis landlord Steven Meldahl for including numerous
misleading and deceptive provisions in his leases with tenants. Among other
things, the complaint alleges these fraudulent lease provisions misrepresent
tenants’ legal rights to habitable housing, unlawfully shift the burden of
making normal housing repairs onto tenants, misrepresent that tenants cannot
have their homes inspected by local authorities without Meldah!’s permission,
and charge unlawful late fees. The Office secured a temporary injunction
requiring Meldahl to seek inspections of all his rental properties, inform his
tenants of their right to request inspections from local authorities, and to stop
charging unlawful late fees by increasing his tenants’ rent. Litigation in this
matter is ongoing.

o State of Minnesota v. AutoAssure, LLC In 2018, the Office filed suit against
AutoAssure, LLC, a Texas-based seller of motor vehicle service contracts—
commonly known as “extended warranties”—that claim to provide repair
coverage to vehicles beyond what is provided by the manufacturer’s warranty
coverage. The lawsuit alleged AutoAssure misled Minnesotans about the
characteristics of its extended warranties and its own identity in the course of
marketing and selling its service contracts. The Office obtained a settlement
that (1) banned AutoAssure from marketing to Minnesotans for four years,
(2) required AutoAssure to reform its sales practices if it resumes marketing in
Minnesota after this four-year period, and (3) pay $400,000 to Minnesota,
which the Office can use to restitute harmed consumers.
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Deceptive Pricing Practices by Minnesota’s Largest Telecommunications
Companies The Division reached settlements with CenturyLink and Comcast, which
resolved enforcement actions the Office had filed against both telecom companies for
misrepresenting the prices Minnesota consumers would pay for their services. As
part of these settlements, the Office secured meaningful reforms to the companies
pricing and billing practices, along with refunds and debt relief for thousands of
Minnesota consumers. For example, as part of the CenturyLink settlement over
12,000 Minnesota consumers have already received $844,655 in refunds and up to
17,000 additional consumers may receive up to $8 million in refunds as part of the
Office’s ongoing restitution process. Similarly, as part of the Comecast settlement,
15,600 Minnesotans will receive $1.14 million in refunds and an additional 16,000
Minnesotans will receive debt relief worth millions of dollars.

State v. Minnesota School of Business, Inc. & Globe University, Inc. This Office
brought an enforcement action for fraud and illegal lending against Minnesota School
of Business (“MSB”) and Globe University (“Globe™) in 2014, which was litigated
through trial in 2016. The court found in favor of the State, ordered partial refunds for
borrowers on illegal loans, and instituted a process for students harmed by fraud to
claim restitution. Appeals over those rulings were completed in 2019, including a
final ruling by the Minnesota Supreme Court in September 2019 upholding the
district court’s order for restitution in favor of the State.

Following those appeals, the schools filed for Chapter 11 bankruptcy in
November 2019, though the state court proceedings continued to resolve remaining
issues. Following remand from appeal over the illegal-lending claims, the state
district court ordered $3.5 million in additional restitution, $500,000 in civil penalties,
and $1.9 million in costs and fees.

The State has continued to proceed towards collection on its judgments in the
bankruptcy proceedings. The State also commenced the notice-and-claims process
ordered for the 1,321 students affected by MSB/Globe’s fraudulent marketing of its
criminal-justice program. Among those students, 904 returned claim forms. The State,
the Chapter 11 Trustee appointed by the bankruptcy court, and MSB/Globe’s equity
ownership are working to resolve a large number of disputed claims and have agreed
to present disputed claims that cannot be resolved to the bankruptcy court for
resolution. Those claims and other judgments will eventually be paid out of
MSB/Globe’s liquidated assets in accordance with the U.S. Bankruptcy Code.

Student-Loan and Tax-Debt Settlement Scams  The Division has ongoing
investigations and litigation against numerous debt settlement companies, which
charge consumers hundreds or thousands of dollars of illegal upfront fees in exchange
for deceptive promises of debt forgiveness that never materialize. In addition to
violations of Minnesota’s consumer-fraud laws, these companies fail to register as
debt-settlement service companies in violation of the Debt Settlement Services Act.
Our Office has achieved the following results against these scams:
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o CFPB v. Consumer Advocacy Center, Inc., et al. The Office filed a joint
lawsuit with the CFPB, North Carolina, and City of Los Angeles against
numerous related southern California companies and their owners and officers
for running a fraudulent student-loan debt-settlement scam. The Court
granted an emergency order halting the defendants' conduct and froze their
assets. Minnesota, along with the other plaintiffs, have reached settlement
with several of the defendants for significant injunctive relief, redress to
consumers, and civil penalties. Litigation continues with the remaining
defendants.

o Assurances of Discontinuance The Office secured Assurances of
Discontinuance from two student-loan debt-settlement companies—Student
Education Center and EDU Doc Support, LLC—requiring them to cease
doing business in Minnesota and provide full refunds of the fees they
collected from Minnesota consumers, totaling over $170,000.

o State of Minnesota v. Wall & Associates, Inc. The Office filed suit against a
Virginia-based tax-debt-settlement company that falsely claimed to have local
offices in Minnesota. The company further deceived consumers into paying
thousands of dollars in upfront fees based on misrepresentations that it would
settle their outstanding tax debt for 10% of what they owed. The Office has
prevailed in numerous discovery motions and litigation is ongoing.

WAGE THEFT

The Minnesota Attorney General’s Office Wage Theft Unit was created in June 2019. The
Wage Theft Unit’s goal is to protect and advance the economic rights of all Minnesotans by
investigating and litigating cases involving unlawful patterns and practices affecting economic
rights, as well as other persistent issues, that cause workers in Minnesota not to receive the
wages they have earned. The Unit monitors emerging labor and employment issues and engages
in dialogue with other governmental entities, community groups, labor, and the business
community to increase awareness of economic-rights issues and to identify unlawful practices.
The Unit is deepening partnerships with local, state, and federal agencies to strategically enforce
the law in order to achieve maximum compliance. In doing so, the Unit will benefit both
workers’ whose rights have been violated and employers who respect workers and follow the
rules. The Unit is engaged in numerous non-public investigations related to violations of
Minnesota’s wage and hour laws, as well as the following:

o Investigation of Madison Equities, Inc. et al. Madison Equities is a company that
owns, leases, and manages real estate in downtown Saint Paul. The Unit issued a
civil investigative demand (“CID”) to Madison Equities after receiving multiple
complaints from whistleblower employees that the company was engaged in a
systemic practice of evading paying earned overtime wages to its security guard
employees. Rather than pay overtime premiums (i.e., time-and-a-half) for hours
worked over 40 hours a week, the whistleblowers reported Madison Equities would
pay these employees only their regular rate of pay through various companies
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affiliated with Madison Equities. After the Ramsey County District Court ordered
Madison Equities to comply and produce information to the Office in response to the
CID, Madison Equities appealed the order to the Minnesota Court of Appeals. Oral
argument before the Court of Appeals is scheduled for October 14, 2020.

o New York, et al. v. Scalia, et al. Minnesota joined with sixteen states and the District
of Columbia in a lawsuit against the U.S. Department of Labor (“U.S. DOL”). The
lawsuit sought to strike down a new rule issued by the U.S. DOL that would have
substantially weakened the ability of employees to hold affiliated businesses jointly
liable for their unpaid minimum and overtime wages, through the longstanding "joint
employer doctrine." This well-established doctrine provides that if (among other
things) multiple businesses share common operations and the ability to exercise
control over an employee they may be held jointly liable for unpaid wages. The
proposed U.S. D.O.L. rule would have substantially weakened and narrowed this
doctrine to the detriment of workers. For example, U.S. DOL’s rule would have
made it significantly more difficult to hold a parent company responsible where it has
multiple affiliate companies operating under one umbrella. The States argued that the
rule was contrary to the language and purpose of the federal Fair Labor Standards Act
and that the promulgation of the rule was arbitrary and capricious in violation of the
Administrative Procedure Act. On summary judgment, the district court ruled in
favor of the States and struck down U.S. DOL’s rule.

ANTITRUST

Generic Drug Price Manufacturers Minnesota and a coalition of states and territories
have filed three complaints in federal court against a variety of generic-drug
manufacturers and executives. The first complaint is against 18 pharmaceutical
companies and 2 individuals. Two former executives from Heritage Pharmaceuticals
have entered into settlement agreements and are cooperating with the attorneys general in
that case. The second complaint is against 20 pharmaceutical companies and
15 individuals. The states are preparing for trial in this case. The third complaint was
filed in June 2020 and is against 26 pharmaceutical companies and 10 individuals. All
three of the complaints allege that the defendants violated state and federal antitrust laws
by conspiring to fix prices and allocate markets for more than 180 generic drugs. The
lawsuits seek injunctive relief, civil penalties, damages, and disgorgement. Litigation is
ongoing.

Deceptive Insulin Pricing: State of Minnesota v. Sanofi-Aventis U.S., LLC, et al. The
Office filed a lawsuit against the nation’s three major manufacturers of insulin, which is
used to treat diabetes. The lawsuit alleges that these insulin manufacturers fraudulently
set an artificially high “list” price for their insulin products, but then negotiated a much
lower, secret actual price by paying rebates to pharmacy benefit managers. The lawsuit
alleges that this deceptive conduct resulted in the manufacturers’ life-saving insulin
products being far more expensive for uninsured patients, patients in high-deductible
health plans, and senior citizens on Medicare. The lawsuit was filed in the United States
District Court for the District of New Jersey and seeks injunctive and monetary relief for
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Minnesotans who paid out-of-pocket for their insulin. Minnesota’s consumer-protection
claims survived the defendants’ motion to dismiss and the case is in the discovery phase.
Litigation is ongoing.

e Agricultural The Division continues to focus its resources particularly on issues of
importance to farmers, the agricultural sector, and rural Minnesotans. Although details of
the Division’s investigations remain confidential and non-public, the matters involve
important aspects of the livestock industry and other agricultural products of importance
in Minnesota. The Division will continue to keep this focus over the upcoming year.
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APPENDIX A: SERVICE HOURS

By Agency or Political Subdivision for FY 2020

Estimated Actual
Service Service Estimated Actual
Agency/Political Subdivision Hours (1) Hours Expenditures | Expenditures (2)
Partner Agencies
Administration--Risk Management 837.6 $ 99,381.60
AURI 4.6 $ 611.80
Corrections (3) 4,276.4|'$  318,200.00 | $ 520,598.00
Education Department 3,655.2 $ 486,141.60
Environmental Quality Board 89.8 $ 11,681.60
Gambling Control Board 144.8 $ 19,258.40
Health 5,519.0 $ 714,491.90
Housing Finance Authority 156.2 $ 20,563.40
Human Services 29,661.9 $ 3,879,747.70
Iron Range Resources & Rehabilitation 18.8 $ 2,476.40
Labor and Industry Department (3) 2,925.1 $ 375,234.60
Lottery 50.6 $ 6,518.60
Medical Practices Board 6,437.0 8,015.8/$ 635321.00 | $ 833,435.80
Minnesota Racing Commission 66.2 $ 8,766.20
Minnesota State Retirement System 201.1 $ 26,746.30
Minnesota State 5,851.6 $ 764,246.80
MNsure 7.2 $ 957.60
Natural Resources 46755 $ 613,892.50
Petroleum Tank Release Compensation Board 46.1] $ 26,600.00 | $ 6,131.30
Pollution Control 4,939.0 $ 624,451.40
Public Employees Retirement Association 165.8 $ 21,840.20
Public Safety (3) 7,415.9 $ 834,409.10
Revenue (3) 4,300.0 4,300.0 $ 571,900.00 | $ 571,900.00
Teachers Retirement Association 148.9 $ 19,803.70
Transportation 8,839.2 $ 1,165770.70
TOTAL PARTNER AGENCIES 10,737.0| 92,0123 $ 1,552,021.00 | $ 11,629,057.20
Health Boards/Offices
Behavioral Health & Therapy Board 894.6 $ 93,997.80
Chiropractic Board 2,075.4 $ 226,847.40
Dentistry Board 936.3 $ 102,380.70
Dietetics & Nutrition Practice Board 17.6 $ 2,340.80
Emergency Medical Services Regulatory Board 337.7 $ 42,062.90
Health Professionals Services Program 22.4 $ 2,979.20
Licensed Drug & Alcohol Counselor Program 1,909.3 $ 192,295.30
Marriage & Family Therapy Board 869.7 $ 84,474.90
Nursing Board 6,257.6 $ 740,744.00
Nursing Home Administrators Board 67.9 $ 8,190.70
Occupational Therapy Board 48.0 $ 6,384.00
Optometry Board 83.8 $ 10,895.80
Pharmacy Board 1,144.7 $ 131,753.90
Physical Therapy Board 364.2 $ 38,291.40
Podiatry Board 105.2 $ 11,999.60
Psychology Board 1,299.7 $ 141,986.50
Social Work Board 1,689.4 $ 153,655.80
Veterinary Medicine Board 4458 $ 50,089.80
SUBTOTAL 18,469.3 $  2,041,370.50
Other State Agencies/Political Subdivisions
Accountancy Board 196.1 $ 26,081.30
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Administration Department 1,094.1 $ 143,355.30
Administrative Hearings Office 11.1 $ 1,476.30
Agriculture Department 720.3 $ 95,414.90
Agriculture Chemical Response Compensation Board 17.6 $ 2,340.80
Amateur Sports Commission 1.1 $ 146.30
Animal Health Board 60.2 $ 8,006.60
Architecture Board 395.7 $ 52,628.10
Barber Board 717 $ 9,5636.10
Board on Aging 7.4 $ 984.20
Campaign Finance Board 109.3 $ 14,013.70
Capitol Area Architectural Planning Board 8.1 $ 1,077.30
Center for Arts Education 66.1 $ 8,791.30
Client Security Board 254.9 $ 30,709.70
Commerce Department 5,784.3 $ 757,053.40
Commission Serving Deaf and Hard of Hearing 24.6 $ 3,271.80
Corrections Department (3) 4,079.1 $ 541,800.30
Corrections Department/Community Notification 1,590.5 $ 186,264.50
Cosmetology Examiners Board 838.7 $ 107,323.10
Council for Minnesotans of African Heritage 6.4 3 851.20
Council on Latino Affairs 6.9 3 917.70
Crime Victims Reparations Board 149.3| $ 19,736.90
Disability Council 48.0 $ 6,384.00
Employment & Economic Development Department 2,216.3 $ 240,249.50
Executive Council 417 $ 5,546.10
Explore Minnesota Tourism 29 3 385.70
Firefighter Training & Education Board 2.1 $ 279.30
Governor's Office 1,655.0 $ 211,325.60
Higher Education Facilities Authority 0.8 $ 106.40
Higher Education Services Office 2275 $ 30,257.50
Human Rights Department 1,915.1 $ 244,925.90
Indian Affairs Council 12.9 $ 1,715.70
Judiciary Courts 468.4 $ 62,086.00
Labor and Industry Department (3) 3,461.4 $ 424,774.50
Land Exchange Board 1.9 $ 252.70
Law Examiner's Board 358.7 $ 47,707.10
Legislature 467.9 $ 55,448.30
Mediation Services Bureau 72.2 $ 9,602.60
Military Affairs Department 216.4 $ 28,781.20
Minnesota Management & Budget 668.1 $ 88,434.70
Minnesota State Academies 334 $ 4,355.80
MN.IT Services Office 137.3 $ 18,049.70
Ombudsman for Long Term Care 39.3 $ 5,226.90
Ombudsman for Mental Health & Developmental Disabilities 25.8 $ 3,431.40
Ombudsperson for Corrections 7.3 $ 970.90
Ombudsperson for Families 15.2 $ 2,021.60
Peace Officers Standards and Training Board 267.9 $ 35,462.70
Private Detective Board 93.8 $ 12,475.40
Professional Educator Licensing & Standards Board 1,348.0 $ 179,245.60
Public Defender, Local 10.8 $ 1,436.40
Public Defender, State 415 $ 5,5619.50
Public Facilities Authority 5.9 $ 784.70
Public Safety Department (3) 17,002.1 $ 2,041,962.50
Public Utilities Commission 3,489.4 $ 463,879.00
Revenue Department (3) 45127 $ 588,952.30
School Administrators Board 149.1 3 19,830.30
Secretary of State 3,394.3 $ 448,489.90
Sentencing Guidelines Commission 42.6 $ 5,665.80
State Arts Board 14.2 $ 1,888.60
State Auditor 32.6 $ 3,807.80
State Fair Board 1.9 $ 252.70
State Guardian Ad Litem Board 249.5 $ 31,124.30
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State Historical Society 9.0 $ 1,197.00
State Investment Board 204.1 $ 27,145.30
Tax Court 1.0 $ 133.00
Veterans Affairs Department 22.6 $ 2,953.00
Veterans Homes 244 .4 $ 31,113.20
Water & Soil Resources Board 1,342.6 $ 178,565.80
Zoological Board 0.8 $ 106.40
SUBTOTAL 60,069.9 $ 7,586,091.10
Medicaid Fraud Control Unit Investigations and Prosecutions
Aitkin County Attorney 2,5622.7 $ 259,208.70
Anoka County Attorney 7922 $ 79,879.40
Carlton County Attorney 5.0 $ 665.00
Chisago County Attorney 516.0 $ 49,192.80
Clay County Attorney 36.5 $ 4,590.50
Cottonwood County Attorney 664.3 $ 70,001.50
Crow Wing County Attorney 549.6 $ 47,464.80
Dakota County Attorney 562.1 $ 51,460.10
Hennepin County Attorney 18,011.4 $ 1,693631.40
Isanti County Attorney 231.9 $ 21,290.70
Kanabec County Attorney 101.8 $ 8,806.60
Kandiyohi County Attorney 0.5 $ 42.50
Lac qui Parle County Attorney 1.5 $ 199.50
Nobles County Attorney 184.3 $ 22,409.50
Olmsted County Attorney 258.0 $ 25,794.00
Ramsey County Attorney 3,703.2 $ 364,399.20
Rice County Attorney 227.4 $ 19,329.00
Scott County Attorney 1.3 $ 172.90
Sherburne County Attorney 11.4 $ 1,468.20
St. Louis County Attorney 2114 $ 19,836.20
Stearns County Attorney 198.0 $ 17,185.20
Steele County Attorney 27.7 $ 2,988.10
Stevens County Attorney 1.0 3 133.00
Traverse County Attorney 115.3 $ 13,981.30
Winona County Attorney 317.5 3 27,179.50
Wright County Attorney 44.0 $ 5,684.00
SUBTOTAL 29,296.0 $  2,806,993.60
Other Local Government Assistance

Aitkin County Attorney 469.4 $ 51,966.20
Becker County Attorney 1,367.4 $ 165,611.40
Beltrami County Attorney 270.2 $ 33,104.60
Benton County Attorney 298.0 $ 39,442.00
Big Stone County Attorney 77.7 $ 10,334.10
Blue Earth County Attorney 427.9 $ 55,686.70
Brown County Attorney 0.5 $ 66.50
Carlton County Attorney 1,057.5 $ 119,109.90
Cass County Attorney 241.7 $ 28,594.10
Chippewa County Attorney 493.5 $ 54,595.50
Chisago County Attorney 96.0 $ 8,184.00
Clay County Attorney 0.5 $ 42.50
‘[Clearwater County Attorney 686.2 $ 82,783.00
Cottonwood County Attorney 594.1 $ 65,844.10
Dodge County Attorney 60.1 $ 7,321.30
Douglas County Attorney 8.8 $ 1,026.40
Faribault County Attorney 53.8 $ 4,827.40
Fillmore County Attorney 102.7 $ 12,795.10
Freeborn County Attorney 16.7 $ 2,221.10
Goodhue County Attorney 0.5 $ 42.50
Hennepin County Attorney 417.7 $ 50,658.10
Houston County Attorney 649.5 $ 69,223.50
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Hubbard County Attorney 162.5 $ 19,860.50
Isanti County Attorney 409.2 $ 48,102.00
Itasca County Attorney 659.5 $ 76,913.50
Jackson County Attorney 225.4 $ 28,754.20
Kandiyohi County Attorney 260.5 $ 34,526.50
Le Sueur County Attorney 280.2 $ 36,714.60
Lincoln County Attorney 1721 $ 18,382.10
Lyon County Attorney 73.2 $ 9,639.60
Meeker County Attorney 1.0 $ 133.00
Mille Lacs County Attorney 712.7 $ 88,861.10
Morrison County Attorney 219.7 $ 29,148.10
Mower County Attorney 57.9 3 7,484.70
Nicollet County Attorney 377.4 $ 40,330.20
Otter Tail County Attorney 574.9 $ 71,109.70
Pennington County Attorney 1,180.9 $ 127,635.70
Pine County Attorney 77.4 $ 10,246.20
Pipestone County Attorney 88.1 $ 11,261.30
Pope County Attorney 84.4 $ 10,985.20
Red Lake County Attorney 150.0 $ 16,614.00
Redwood County Attorney 9.5 $ 1,263.50
Renville County Attorney 349.2 3 41,547.60
Roseau County Attorney 98.0 $ 12,410.00
Scott County Attorney 233.7 $ 23,224.50
Sibley County Attorney 268.4 $ 30,743.60
St. Louis County Attorney 1,211.5 $ 160,265.50
Stearns County Attorney 284.4 $ 37,705.20
Steele County Attorney 609.7 $ 80,826.10
Stevens County Attorney 35.6 $ 3,462.80
Swift County Attorney , 159.9 $ 21,170.70
Todd County Attorney 611.7 $ 70,484.10
Wabasha County Attorney 371.7 $ 42,020.10
Wadena County Attorney 117.6 $ 15,616.80
Watonwan County Attorney 673.2 $ 81,639.60
Wilkin County Attorney 211.7 $ 21,748.10
Winona County Attorney 339.1 $ 38,236.30
Wright County Attorney 43.0 3 5,719.00
Yellow Medicine County Attorney 22.0 $ 2,902.00
Association of County Attorneys 55.9 $ 7,434.70
Various Local Governments 139.0 $ 18,487.00

SUBTOTAL 19,002.2 $  2,267,089.40
TOTAL PARTNER/SEMI-PARTNER AGENCIES (from page A-1) 92,012.3 $ 11,629,057.20
TOTAL NON-PARTNER AGENCIES SUBDIVISIONS 126,837.4 $ 14,701,544.60
GRAND TOTAL HOURS/EXPENDITURES 218,849.7 $ 26,330,601.80

Notes:

(1) The projected hours of service were agreed upon mutually by the

partner agencies and the AGO. Actual hours may reflect a different

mix of attorney and legal assistant hours than projected originally.

(2) Billing rates: Attorney $133.00, Attorney Fellowship $56.00 and Legal Assistant $85.

(3) A number of agencies signed agreements for a portion of their

legal services.
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APPENDIX B: SPECIAL ATTORNEY EXPENDITURES

FOR FY 2020, BY AGENCY/POLITICAL SUBDIVISION

AGENCY/POLITICAL SUBDIVISION Amount
Administration $ 675,259.94
Attorney General $ 47,936.70
Education $ 47,408.91
Minnesota Management & Budget $ 27,075.41
$ 112,179.15

Minnesota State
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APPENDIX B: SPECIAL ATTORNEY EXPENDITURES

BOND COUNSEL FOR FY 2020, BY AGENCY/POLITICAL SUBDIVISION

AGENCY/POLITICAL SUBDIVISION Amount
Agricultural and Economic Development Board $ 202.50
Commerce $ 5,855.24
Higher Education Facilities Authority $ 135,713.65
Higher Education, Office of $ 23,5689.42
Housing Finance Agency $ 307,124.25
Minnesota Management & Budget $ 96,495.34
Minnesota State $ 15,816.36

NOTE: Certain bond fund counsel are paid from proceeds.
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APPENDIX C

STATE OF MINNESOTA

OFFICE OF THE ATTORNEY GENERAL

SUITE 1800

445 MINNESOTA STREET
ST. PAUL, MN 55101-2134
TELEPHONE: (651) 297-2040

February 15,2019

John T. Shockley

Ohnstad Twichell

Sheyenne Plaza

444 Sheyenne St. Ste. 102
West FFargo, ND 58078-0458

Re:  Request For Opinion Concerning Municipal Public Utility Commission’s
Authority to Hold Title to Real Property

Dear Mr. Shockley:

| thank you for your January 23, 2019 letter to the Attorney General' requesting an
opinion regarding a question pertaining to the Moorhead Public Service Commission (“the
Commission”).

You state that the City of Moorhead has adopted an amendment to its city charter
establishing the Commission and giving it specific powers, including the power to contract in its
own name, the authority to purchase “fuel, equipment and supplies,” and the power to impose
particular “rates and charges for the use and availability of the utility services ... under its
control.” The charter amendment, however, does not authorize the Commission to own real
property. You ask whether the Commission has legal authority to hold title to real property,
including fee-simple title or casements.

For the reasons noted in Op. Atty. Gen. 629-a (May 9, 1975), this Office does not render
opinions upon hypothetical or fact-dependent questions. It appears that, as attorney for the City,
you may be in a position to make the appropriate factual determinations pertaining to the
relationship between the Commission and the City of Moorhead. That having been said, I can
provide you with the following information, which I hope you will find helpful.

Minnesota Statutes sections 412.331 — 412.391 govern public utilities commissions.
Section 412.361 lists the powers of such commissions. As you note, no provision in
section 412.361 or elsewhere in the statute authorizes public utilities commissions to hold title to
real property.

As you are aware, the Attorney General’s Office has interpreted the relevant statutes in
Chapter 412 to provide that public utilities commissions are not authorized to own real property.

" Your letter was addressed to former Minnesota Attorney General Lori Swanson. For your
reference, as of January 7, 2019, Keith Ellison is the Minnesota Attorney General.

TTY: (651) 282-2525 « Toll Free Lines: (800) 657-3787 (Voice), (800) 366-4812 (TTY) » www.ag.state. mn,us
An Equal Opportunity Employer Who Values Diversity Sl 3P rinted on 504 recycled paper (15% post consumer content)
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Op. Atty. Gen. 469-b-6 (Sept. 22, 1958) (“There is no authority in [Minn. Stat. §]412.321-
412.391 for the commission itself to possess any right, title or interest in land.”). I am aware of
no amendments to the statute, court decisions, or Attorney General’s Opinions since 1958 that
would call the prior opinion’s analysis into doubt.” As a result, it appears unlikely that a court
would hold that a municipal public utility commission has the legal authority to hold title to real
property, whether in fee simple or as an easement. Should the City of Moorhead wish to permit
the Commission to own interests in real property, the City may wish to seek special legislation
on this topic.

NATHAN J. HARTSHORN
Assistant Attorney General

(651) 757-1252 (Voice)
(651) 297-1235 (Fax)
nathan.hartshorn@ag.state.mn.us

Enclosures:  Op. Atty. Gen. 629-a (May 9, 1975)
Op. Atty. Gen. 469-b-6 (Sept. 22, 1958)
Johnson v. Princeton Pub. Utils. Comm 'n, 899 N.W.2d 860 (Minn. App. 2017)

2 Note, however, that a public utilities commission has been held to be a “political subdivision
for the state” in a context unrclated to the commission’s authority to own real property. See
Johnson v. Princeton Pub. Utils. Comm’'n, 899 N.W.2d 860, 864-67 (Minn. App. 2017) (holding
commission is “political subdivision for the state” for purposes of awarding preverdict interest
under Minn. Stat. § 549.09, subd. 1(c)(1)(i), to plaintiff in lawsuit against commission) (copy
enclosed). It appears unlikely that this holding would have any impact on the legal analysis
provided in the 1958 Attorney General’s Office opinion.
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ATTORNLEY GENERAL: OPINIONS OF: Proper subjects for opinions of

orney Goneral aiscassod. PLEASE DO NOT REMOVE
MASTER FILE

May 9, 1975

629-a
(Cr.Ref. 13)

Thomas M. Sweeney, Esq,

Blaine City Attorney

2200 American National Bank Ruilding

101 East Fifth Street .
. 6t. Paul, Minnesota 55101

Dear Mr. Sweeney:
In your letter to Attorney General Warren Spannaus, you
state substantially the following
FACTS

At the general election in November 1974 a pro-
posal to amend the city charter of Blaine was submitted
to the city's voters and was approved. The amendment
provides for the division of the city into three election
districts and for the election of two council members
from each district. It also provides that the population
of each district shall not be more than 5 percent over
or under the :verage population per district, which is
- ' calculated by dividing the total city population by three.

The amendment . .so states that if there is a population
difference from district to district of more than 5 per-
cent of the average population, the charter commission
must submit a redistricting proposal to the city council,

The Blaine Charter Commission in its preparation and
drafting of this amendment intended that the difference
in population between election districts would not be
more than 5 percent over or unler the average population
for a district, Therefore, the maximum allowable differ-
ence in population between election districts could be as
great as 10 peccent of the average population.

You ther ask substantially the following
QUESTION

Does the Blaine City Chearter, as amended, permit‘
a maximum populntion difference between election dis-
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tricts of 10 percent of the averaje population per

district?

OPINION

The answer to this guestion depends entirely upon a construction
of the Blaine City Charter. No guestion is presented concerning
+he authority to adopt this provision or inveolving the application or
interpretation of state statutory provisions. Moreover, it does not
appear that the provision is commonly found in municipal charters
30 as to be of significance to home rule charter cities generally.
See Minn. Stat. § 8.07 (1974), providing for the issuance of opinions
on guestions of "public importance."l

In construing a charter provision, the rules of statutory con-
struction are generally applicable. See 2 McQuillin, Municipal
Corporations § 9,22 (3rd ed., 1966). The declared object of statu-
tory construction is to ascertain and effectuate the intention of

the legislature, Minn. Stat. § 645.16 (1974). When the words of a

lMinn. Stat. § 8.07 (1974) lists those officials to whom
opinions may be issued. That section provides as follows:

The attorney general on application shall give his
opinion, in writing, to county, city, town attorneys,
or the attorneys for the board of a school district or
unorganized territors on guestions of public importance;
and on application of the commissioner of education he
shall give his opinion, in writing, upon any question
arising under the laws relating to public schools. On
all school matters such opinion shall be decisive until
the question involved shall be decided otherwise by a
court of competent jurisdiction.

See also Minn. Stat. §§ 8.05 (regarding opinions to the legislature
and legislative committees and commissions and to state officials
and agencies) and 270.09 (regarding opinions to the Commissioner of
Revenue) .
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statute are not explicit, the legislature's intent may be ascertained
by considering, among other things, the occasion and necessity for
the law, the circumstances under which it was enacted, the mischief
to be remedied, and the object to be attained. Id.
Thus, an interpretation of a charter provision such as that
raferred to in the facts would require an examination of a number
of factors, many of which are of a peculiarly local nature. Local
officials rather than state officials are thus in the mest advan-
tageous position to recognize and evaiuate the factors which have
to be considered in construing such a provision. For these reasons,
the city attorney is the appropriate official to analyze questions
of the type presented and provide his or her opinion to the munici-
pal council or other municipal agency. The same is true with
respect to guestions concerning the meaning of other local legal
provisions such as ordinances and resolutions. Similar consider-
ations dictate that provisions of federal law generally be construed
by the appropriate federal authority.
For purposes of summarizing the rules discussed in this and
priér opinions, we note that rulings of the Attorney General do not
ordinarily undertake to:
(1) Determine the constitutionality of state statutes
since this office may deem it appropriate to inter-
vene and defend challenges to the constitutionality
of statutes. See Minn, Stat. § 555.11 (1974); Minn.
R. Civ. App. P. 144; Minn. Dist. Ct. (Civ.) R. 24.04:
Op. Atty. Gen. 733G, July 23, 1345.

(2) Make factual determinations since this office is
not equipped to investigate and evaluate gquestions

of fact. See, e.g., Ops. Atty. Gen. 63a-11l, May 10,
1955 and 12la-6, April 12, 1948,
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(3)

(s)

(6)

(7

(8)

Sweeney, Lsgq. -

May 9, 1975

Interpret the meaning of terms in contracts and other
agreements since the terms are generally adopted for
the purpose of preserving the intent of the parties
and construing their meaning often involves factual
determinations as to such intent. See Op. Atty. Gen.

629~a, July 25,

1973.

Decide questions which are likely to arise in liti=-
gation which is underway or is imminent, since our
opinions are adviszsory and we must defer to the judi-

ciary in such cases,

Oct. 18, 1956 and 196n,

See Ops. Atty. Gen. 519M,

March 30, 1951.

Decide hypothetical or moot questions. See Op. Atty.
Gen. 519M, May 8, 1951.

Make a general review of a local ordinance, regulation,
regolution or contract to determine the validity

thereof or to ascertain possible legal problems, since
the task of making such a review is, of course, the re-
sponsibility of local officials. See Op, Atty. Gen.

477b-14, Oct. 9,

1973,

Conatrue provisions of federal law. See textual
discussion supra.

Construe the meaning of terms in city charters and
local ordinances and resolutions. See textual dis-

cussion supra.

We trust that the foregoing general statement on the nature of

opinions will prove to be informative and of guidance to those

requesting opinions.

WS :TGM:bw

Very truly yours,

WARREN SPANNAUS
Attorney General

THOMAS G, MATTSON
Assistant Attorney General
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Section 111 of said c. 119 (M. S. 412,921) provides that M. S. 453.01—
453.10, 455.23—455.25 shall not apply to villages. Section 110 thereof (412.-
911) expressly repealed 455.12 and 455.83.

M. S. 412.321—412.391, being Sections 39—49 of said c¢. 119, as amended,
relates to utilities of the village. M. S. 412.831 reads as follows:

“Any village may by ordinance expressly accepting the provisions
of sections 412.331 to 412.391 establish a public utilities commission
with the powers and duties sét out in those sections. Any water, light,
power and building commission now in existence in any village shall
hereafter operate as a public utilities commission under sections 412,321
to 412.391.” (Emphasis supplied) ‘
M, S. 412.361, Sub. 1, provides:

“The commission shall have power to extend and to modify or re-
build any public utility and to do anything it deems necessary for its
proper and efficient operation; and it may enter into necessary contracts
for these purposes. * * * ” (Emphasis supplied)

An easement of the kind under consideration is, as you state, an interest
in land. 6 Dun. Dig., 3rd Ed., Section 2851. It can be acquired by grant, Id.
Section 2853, and it is within the power of the village to acquire it under
the powers contained in M. S. 412.211. If the proposed arrangement involves
a monetary consideration to be paid to the school district, payment can, and
undoubtedly will, be made out of village funds, whether from the publié
utilities fund (Section 412.371) or otherwise. The utilities commission is
but a department of the village government and not a municipal corporation
in its own right. There is no authority in M. S, 412.821—412.391 for the
commission itself to possess any right, title or interest in land. :

Accordingly, it is our opinion that the easement should run to and

operate in favor of the village.

2. We assume you have reference in your second question to ths sxecu-
tion of documents In connection with the construction and use of the ease-
ment. The public utilities commission having the power to enter into con-
tracts for the purposes stated in 412,361, Subd. 1, should execute -all con-
tracts and other documents relating to the easement,

MILES LORD,
Attorney General.

HARLEY G. SWENSON,
Assistant Attorney General.

Truman Village Attorneys.
September 22, 1958, 469-B-6
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Yillages—Public Utilities Commission. Easement for access to and from
well should run to and operate in favor of village rather than commis-
sion. Commission should execute contracts and other documents relating

to easement. M. S. 412.361, Subd. 1.

Facts

“The Village of Truman, Martin County, is organized under the
regular village laws. At a special meeting of the village council on Deec.
12, 1938, the council determined by motion to establish a Water, Light,
Power and Building Commission, pursuant to Sections 1852 to 1860,
both inclusive, of Mason’s Minnesota Statutes for 1927, which are now
incorporated in M. S. A. Sections 453.01 through perhaps 455.25. The
Water & Light Commission has built a new well and to gain access to
and from it they are anxious to obtain from the School Board an ease-
ment. It is, of course, a right in real estate and I am not clear as to
whether or not the easement with its benefits and detriments should be
executed by the council of the village or the commisison.”

Questions

1. “Should this easement run and operate in favor of the Commis-
sion or should it operate in favor of the village?”

2. Should the Commission rather than the village council execute
the eagement?
Opinion
1. The new Minnesota village code, L. 1949, c. 119, effective July 1,

1949, is applicable to the Village of Truman, irrespective of the law under
which it was originally incorporated. See M. S. 412.901.
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Johnson v. Princeton Public Utilities Commission, 899 N.W.2d 860 (2017)

899 N.W.2d 860
Court of Appeals of Minnesota.

James M. JOHNSON, et al., Respondents,
V.

PRINCETON PUBLIC UTILITIES COMMISSION,
defendant and third party plaintiff, Appellant,
v.

Hydrocon, Inc., Third Party Defendant.

A16-1737
|

Filed July 10, 2017

Synopsis

Background: Employee of sewer-and-water contractor
brought negligence action against public utilities
commission, seeking to recover for work-related injuries
employee sustained when a utility pole fell on his
compacting machine. Following jury trial, the District
Court, Mille Lacs County, No. 48-CV-11-2174, Sarah
E. Hennesy, J., 2014 WL 3800451, entered judgment
in favor of employee, but reduced the jury's award by
the amount that employee received in settlement of his
workers' compensation claim against sewer-and-water
contractor, and further reduced the award by 30 percent,
to account for the jury's apportionment of comparative
fault, and denied both parties' motions for judgment as
a matter of law. On appeal, the Court of Appeals, 2016
WL 22243, affirmed the District Court's orders denying
judgment as a matter of law, but reversed the collateral-
source reduction and the reduction based on comparative
fault. On remand, the District Court concluded that it
lacked the authority to grant public utilities commission’s
motion seeking a reduction of the judgment under the
workers' compensation and collateral-source statutes, and
entered judgment for damages, plus preverdict interest at
the rate of ten percent per year, and costs. Public utilities
commission appealed.

Holdings: The Court of Appeals, Peterson, J., held that:

[1] public utilities commission was a political subdivision
of the state, for purposes of preverdict-interest statute, and

{2] district court did not have the authority to apply
a collateral-source offset on remand of employee's

WESTLAW O 2010 Thomson Reulers. No claim to original U.S. Government Works

negligence action against public utilities commission to
recover for injuries sustained in a work-related accident.

Affirmed in part, reversed in part, and remanded.

West Headnotes (12)

1} Workers' Compensation

&= Right of Employer or Insurer to Remedy
of Employee or Employee's Representative
A reverse-Naig v. Rloomington Sanitation,
258 N.W.2d 891, settlement occurs when
the tortfeasor settles potential subrogation
claims for workers' compensation benefits
with the employer and the employer's workers'
compensation tnsurer.

1 Cases that cite this headnote

2] Interest

&= Computation of rate in general

Public utilities commission was a political
subdivision of the state, for purposes
of preverdict-interest statute; legislature
intended to authorize cities to provide electric
service 10 customers in specified geographic
areas and to allow cities to delegate to a
public utilities commission the responsibility
for performing such authorized government
function. Minn. Stat. Ann. §§ 412.321 et seq.,
549.09(1).

Cases that cite this headnote

[3] Statutes
é= What constitutes ambiguity;how
determined
Statutes
&= Purpose and intent;determination
thereof
The Court of Appeals looks first at the
plain language of a statutc to determine
whether it is clear or ambiguous; only if
a statule is ambiguous will the court use
the rules of statutory construction to discern
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the legislature's intent. Minn. Stat. Ann. §
645.08(1).

Cases that cite this headnote

Cases that cite this headnote

(8} Appeal and Error
@= Jurisdiction of lower court after remand
4] Statutes If an appellate court's decision finally
@~ What constitutes ambiguity;how concludes the litigation in a case, the trial
determined court is without jurisdiction to entertain an
A statute is ambiguous if its language is appellant's post-appeal motion.
susceptible to more than one reasonable
interpretation, but the mere lack of a Cases that cile this headnote
definition does not make a statute ambiguous,
if a reviewing court can apply a term's 91  Appeal and Error
common and approved usage. Minn. Stat. e~ Origin, natlure, and scope of remedies in
Ann. § 645.08(1). general
Cases that cite this headnote Policy considerations, including bringing
litigation to a definite conclusion with
reasonable dispatch, support the finality of
[51  Municipal Corporations appellate decisions.
@~ Nature and Status as Corporations
“Political ~ subdivision” is  commonly Cases that cite this headnote
understood to mean an entity with a ‘
prescribed area and authority for subordinate [10] Appeal and Error
local government. &= Mandate or order in general
Cases that cite this headnote An appellate court may be unable to
completely and finally dispose of a matter, but
if something remains to be done by the court
6 Appeal and Error below, the appellate court will ordinarily so
@~ Proceedings Alter Remand indicate, usually by a remand with directions
District court did not have the authority to or a mandate which the trial court must
apply a collateral-source offset on remand of follow; consequently, the scope of the finality
- employee's - negligence-action- against public - ~— --—-of-an-—appellate decision -depends-on what -
utilities commission to recover for injuries the court intends to be final, and this is
sustained in a work-related accident, where determined by what the court's decision says.
that issue was already decided by the Court
of Appeals on an earlier appeal, without Cascs that cite this headnote
any indication that the Court of Appeals
contemplated any further proceedings on the [11] Appeal and Error
issue beyond entry of judgment. = Compliance with mandate or directions
Cases that cite this headnote On remand, a district court must execute an
appellate court's mandate strictly according to
its terms and lacks power to alter, amend, or
(71 Appeal and Error modify that mandate.
&= Jurisdiction
The Court of Appeals reviews the question 2 Cases that cite this headnote
of whether the district court has jurisdiction
to entertain a specific claim for relief as a {12]  Appeal and Error
question of law, to be reviewed de novo.
WESTLAW  © 2079 Thomson Reulers. No claim to original U.S. Government Warks 2
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¢~ Powers and Duties of Lower Court
When the Court of Appeals decides an issue
and indicates in its opinion that it intends
the decision to be final, a district court, on
remand, may not reconsider that issue.

Cases that cite this headnote

*862 Mille Lacs County District Court, File No. 48-
CV-11-2174

Attorneys and Law Firms

Grim Daniel Howland, James E. Lindell, Lindell &
Lavoie, LLP, Minneapolis, Minnesota (for respondents).

John M. Baker, Katherine M. Swenson, Kathryn N.
Hibbard, Greene Espel PLLP, Minneapolis, Minnesota
(for appellant).

Susan L. Naughton, League of Minnesota Cities, St.
Paul, Minnesota (for amicus curiae League of Minnesota
Cities).

Considered and decided by Peterson, Presiding Judge;
Smith, Tracy M., Judge; and Randall, Judge. '

Syllabus by the Court

I. A public utilities commission created by a statutory
city pursuant to Minn. Stat. §§ 412.321-.391 (2016) is a
political subdivision of the state for purposes of Minn.
Stat. § 549.09, subd. 1{c)(1)(i) (2016).

1. When this court decides an issue and indicates in its
opinion that it intends the decision to be final, a district
court, on remand, may not reconsider that issue.

OPINION
PETERSON, Judge

In this appeal following a remand by this court to the
district court, appellant public utilities commission argues
that the district court erred by (1) concluding that it
is not a political subdivision of the state entitled to a

lower preverdict interest rate under Minn, Stat. § 549.09,
subd. 1{c)(1)(i); and (2) declining to grant a collateral-
source offset for workers’ compensation benefits paid
to the injured respondent. We affirm the district court’s
collateral-source decision, but reverse the award of
preverdict interest at the rate of ten percent per year and
remand for a preverdict interest award at the statutory
four-percent rate that applies to a judgment or award
against a political subdivision of the state.

FACTS

While employed by Hydrocon, Inc, a sewer-and-water
contractor, tespondent James Johnson was working on
a water main for an ice arena in the City of Princeton.
An employee of appellant Princeton Public Utilities
Commission (PUC) agreed to secure a utility pole located
near where Johnson was operating a compacting machine.
Johnson told the PUC employee that he had finished
compacting the soil, and the PUC employee released the
utility pole from the truck that secured it. The pole fell
on Johnson’s machine, which caused injuries to Johnson’s
neck and back.

[1] Johnson received workers’ compensation benefits
from Hydrocon and settled his workers’ compensation
claims in February 2011. Hydrocon assigned its indemnity
and subrogation rights to PUC in a reverse-Naig

settlement. ! Johnson and his *863 wife, respondent
Sherri Johnson, sued PUC for negligence in September
2011,

After a trial, the jury returned a special verdict on
October 22, 2013, finding that PUC was negligent and
its negligence was a direct cause of harm to Johnson.
The jury also found that Johnson was negligent but his

. negligence was not a direct cause of his injuries. The jury

then considered all of the negligence that contributed as
a direct cause of Johnson’s injuries and attributed 70% of
the negligence to PUC and 30% to Johnson. Finally, the
jury awarded Johnson $40,000 for past bodily and mental
harm and $200,000 for past loss of earnings and declined
to award any other damages.

On October 29, 2013, one week after the jury returned
its special verdict, PUC moved for an order directing
entry of judgment in the amount of $0 pursuant to PUC’s
motion for collateral-source determination. PUC cited

WESTLAW  © 2019 Thomson Reuters, No claim to original U.S. Government Works.
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the workers’ compensation act, Minn. Stat. § 176.061,
and the collateral-source statute, Minn. Stat. § 548.251,
and argued that because Johnson received workers’
compensation benefits in excess of the amount of the jury
award, judgment should be entered for $0.

In January 2014, the district court issued an order for a
new trial based on the inconsistency between the jury’s
special-verdict finding that Johnson’s negligence was not
a direct cause of his injuries and its finding that 30% of
all of the negligence that contributed as a direct cause
of Johnson’s injuries should be attributed to Johnson.
Respondents moved for reconsideration. In May 2014, in
response to respondents’ motion to reconsider, the district
court amended its new-trial order to allow respondents to
choose between entry of judgment for 70% of the original
verdict or a new trial on only the issues of lLability and
comparative fault,

The district court interpreted respondents’ response to
this order to be that respondents did not intend to reject
entry of judgment for 70% of the original verdict and
that they were not seeking a new trial. The district court
then concluded that $48,450 of the workers’ compensation
benefits that Johnson received were for wage-loss benefits,
and, under the collateral-source rule, the $200,000 jury
verdict for past loss of earnings should be reduced by
$48,450. In an order filed July 11, 2014, the district court
awarded respondents 70% of the remaining $151,550 for
past loss of earnings and 70% of the $40,000 jury verdict
for past bodily and mental harm, resulting in an award of
$134,085. The district court denied both parties’ posttrial

- motions for-judgment as-a matter of law and entered
judgment on December 2, 2014,

On appeal, this court affirmed the district court’s orders
denying both parties judgment as a matter of law. Johnson
v. Princeton Pub. Utils, Comun’n, No. A15-0038, 2016
WL 22243, at *3-5 (Minn. App. Jan. 4, 2016). But
this court reversed the district court’s collateral-sowce
reduction after concluding that PUC failed to comply
with the collateral-source statute when it brought its
motion for collateral-source reduction more than eight
months before, rather than within ten days after, the
district court’s order for judgment on July 11, 2014,
pursuant to the jury’s special verdict. This court also
reversed the district court’s reduction of the jury’s award
based on comparative fault and directed the district
court on remand to enter judgment for $240,000. This

court concluded that, because *864 the jury should
not have answered the special-verdict question regarding
apportionment of fault, its answer had no legal effect.

On remand, the district court entered judgment in favor
of respondents for $240,000. Three days later, on April
21, 2016, PUC filed a motion seeking a reduction of
the judgment under the workers’ compensation and the
collateral-source statutes. Based on this court’s direction
to enter judgment in the amount of $240,000, the district
court concluded that it lacked authority to grant PUC’s
motion.

Respondents filed 2 motion in district court seeking an
award for interest, costs, and disbursements. On October
25, 2016, the district court issued a second amended
order for judgment awarding respondents $240,000, plus
preverdict interest at the rate of ten percent per year, and
costs of $37,267.91. The district court concluded that the
ten-percent rate applied because the judgment was not a
Jjudgment against a political subdivision of the state.

This appeal followed.

ISSUES

1. When awarding preverdict interest under Minn. Stat.
§ 549.09, subd. 1 (2016), is a judgment against PUC a
judgment against a “political subdivision of the state”?

I1. Did the district court err in determining that it could

-mot-consider PUC’s motion seeking-a- collateral-source

reduction of the judgment entered on remand?

ANALYSIS

L

2] PUCargues that the district courl erred by applying a
ten-percent interest rate to calculate preverdict interest on
respondents’ damages award. We agree. The preverdict-
interest statute establishes the method to be used when
computing interest on pecuniary damages from the time
an action is commenced. See¢ Minn. Stat. § 549.09, subd.
1(b) (stating that preverdict interest on pecuniary damages

WESTLAW @ 2010 Thomson Reuters. No claim (o original U.S. Government Works. 4
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shall be computed as provided in Minn. Stat. § 549.09,
subd. i{c)).

Under the preverdict-interest statute, judgments against
the state or a political subdivision of the state are treated
differently than other judgments. The statute provides
that “[flor a judgment or award over $50,000, other than
a judgment or award for or against the state or a political
subdivision of the state ..., the interest rate shall be ten
percent per year until paid.” Minn. Stat. § 549.09, subd.
1(c)(2) (emphasis added).

The statute also provides that “[flor a judgment or award
of $50,000 or less or a judgment or award for or against
the state or a political subdivision of the state, regardless
of the amount, ... the interest shall be computed as simple
interest per annum.” Minn. Stat. § 549.09, subd. 1{c)(1)
(i) (emphasis added). For these judgments or awards, the
statute contains a formula for determining an interest rate
each year and provides that the rate determined by this
formula “or four percent, whichever is greater, shall be
the annual interest rate during the succeeding calendar

year.” 21

The district court awarded respondents more than
$50,000. Thus, whether preverdict interest should be
calculated using a ten-percent interest rate or a four-
percent interest rate depends on whether PUC is a
political subdivision of the state. The preverdict-interest
statute provides that, for *865 its purposes, “ ‘political
subdivision’ includes a town, statutory or home rule
charter city, county, school district, or any other political
subdivision of the state.” Minn. Stat. § 549.09, subd. I(e)
(2) (emphasis added). Citing Winberg v. Univ. of Minn.,
499 N.W.2d 799, 802 (Minn. 1993), the district court
concluded that, because PUC is not an entity with the
power to levy taxes and is not a traditional unit of the state,
it is not a “political subdivision” within the meaning of
section 549.09, subdivision 1(e)(2).

[3] [4] “[Sltatutory construction is a question of law,

which we review de novo.” Lee v. Lee, 775 N.W.2d 631,
637 (Minn. 2009). The object of statutory construction
is to “ascertain and effectuate the intention of the
legislature.” Minn. Stat. § 645.16 (2016). We look first at
the plain language of the statute to determine whether it
is clear or ambiguous. Am. Family Ins. Grp. v. Schroedl,
616 N.W.2d 273, 277 (Minn. 2000). Only if a statute is
ambiguous will we use the rules of statutory construction

to discern the legislature’s intent. Brua v. Minn. Joint
Underwriting Ass'n, 778 N.W.2d 294, 300 (Minn. 2010).
A statute is ambiguous if its language “is susceptible
to morc than one reasonable interpretation.” Schroedl,
616 N.W.2d at 277 (quotation omitted). But the mere
lack of a definition does not make a statute ambiguous,
i a reviewing court can apply a term’s “common and
approved usage.” City of Brainerd v. Brainerd Inv. P’ship,
827 N.W.2d 752, 757 (Minn. 2013); see also Minn. Stat. §
645.08(1) (2016) (stating that when interpreting a statute,
“words and phrases are construed ... according to their
common and approved usage”).

In Winberg, the supreme court concluded that the
University of Minnesota was not a “political subdivision”
for purposes of the Minnesota Veterans Preference Act,
Minn. Stat. §§ 197.455; .46 (1990). 499 N.w.2d at 803.
Using language similar to the preverdict-interest statute,
both of those sections in the veterans preference act
provided that they applied to a veteran employed by
a county, city, town, school district, or other political
subdivision of this state. /. at 801.

The supreme court reasoned that the university is
“a unique constitutional corporation, established by
territorial act in 1853 and perpetuated by the state
constitution in 1857”7 Id. at 801. Under the state
constitution, the university’s affairs and property are
governed by the board of regents, which is not subject
to legislative or executive control, but the university is
not above the law. Jd. The supreme court explained that
the legislature recognizes this unique constitutional status,
and

if the legislature had intended the Veterans Preference
Act to apply to the University of Minnesota, it most
likely would have included the University by specific
reference. Using Minn. Stat. § 645.27, a rule of statutory
construction which provides that “the state is not bound
by the passage of a law unless named therein,” the
University, which is itself a constitutional arm of the
state, would not be bound by the Veterans Preference
Act unless explicitly named.

Id. at 801-02. The supreme court concluded that the
legislature had not specifically included the university
within the purview of the veterans prefercnce act and held
that the university is not a “political subdivision” to which
the veterans preference act applied. Id. at 803,
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In Winberg, the supreme court also stated:

Nor does the case law suggest that the University should
be considered a political subdivision of the state to
which the Act applies. The only case defining “political
subdivision” for purposes of the Veterans Preference
Act is *866 Dahle v. Red Lake Warershed Dist., 354
N.W.2d 604, 606 (Minn. Ct. App. 1984), in which the
court of appeals determined that watershed districts
are political subdivisions within the meaning of section
197.46 because they are “empowered Lo cause laxes
to be levied.” Because the University has no direct or
indirect power to cause taxes to be levied, it is not a
political subdivision under this definition.

Finally, the term “political subdivision” is commonly
understood to mean an entity with a prescribed area and
authority for subordinate local government. “Political
subdivision,” as used in the Veterans Preference Act and
other Minnesota statutes, consistently refers to such
traditional units of the state as counties and cities.

Id. at 802. This is the portion of Winberg that the district
court relied on in concluding that PUC is not a “political
subdivision” within the meaning of section 549.09, subd.

1(e)(2).

The district court’s reliance was misplaced. In Winberg,
having concluded that the university would not be bound
by the veterans preference act unless explicitly named,
the supreme court considered whether the term “political
subdivision” included the University. The supreme court
considered two definitions of “political subdivision,” and
~~first-concluded-that-the-university-was not-bound by the
act under the definition of “political subdivision™ that this
court applied in Dahle v. Red Lake Watershed Dist., 354
N.W.2d 604 (Minn. App. 1984), because the university
had no power to levy a tax. The supreme court then
concluded that the university was not bound by the act
under the common meaning of “political subdivision”
because the university was not a traditional unit of the
state with a prescribed area and authority for subordinate
local government, such as a county or city. Id. at 802-03.

We agree with the district court that PUC is not a political
subdivision of the state under the definition this court
applied in Dahle; like the university, PUC has no power to
levy a tax. But we do not agree with the district court that,
because PUC is not a traditional unit of the state, such as

a county or city, it is not a political subdivision of the state
within the meaning of Minn. Stat. § 549.09, subd. 1(e)(2).

[5] Under the plain language of Minn. Stat. § 549.09,
subd. 1(e)(2), towns, cities, counties, and school districts
are explicitly included in the definition of “political
subdivision.” But the definition also includes “any other
political subdivision of the state.” The phrase “any
other” indicates that entities other than the specifically
identified entities are included in the definition of political
subdivision and refutes a limiting construction that
includes only traditional units of the state. However,
because the definition of “political subdivision” includes
“any other political subdivision,” it essentially lacks a
definition of entities other than those that are specifically
identified in the statute. Consequently, we must construe
“political subdivision” according to its common and
approved usage. As the supreme court stated in Winberg, «
‘political subdivision’ is commonly understood to mean an
entity with a prescribed area and authority for subordinate
local government.” 499 N.W.2d at 802. See also Black’s
Law Dictionary 1346 (10th ed. 2014) (defining “political
subdivision” as “[a] division of a state that exists primarily
to discharge some function of local government”).

Unlike the University of Minnesota, PUC is not a unique
constitutional arm of the state not subject to legislative
or executive control. The legislature has authorized any
statutory city to “own and operate *867 any waterworks,
district heating system, or gas, light, power, or heat plant
for supplying its own needs for utility service or for
supplying utility service to private consumers or both.”
Minn,-Stat.- §-412.321,-subd.- I.-The-legislature -has also
authorized any statutory city to establish a public utilities
commission to operate any public utility in accordance
with the provisions of Minn. Stat. §§ 412.321-.391. Minn.
Stat, § 412.331.

Members of a public utilities commission are appointed by
the city council. Miun, Stal. § 412.341, subd. 1. A public
utilities commission has the power to (1) extend, modify,
or rebuild a public utility and to enter into contracts to
do s0; (2) hire, manage, and pay personnel; (3) buy energy
or water or fuel and supplies; (4) fix rates and adopt
service rules; and (5) enter into contracts with the city
council for utility services, payments, transfers, and other
matters involved in the relationship between the city and
the commission. Minn. Stat. § 412.361. The city council
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and the voters may decide to abolish the public utilities
commission. Minn. Stat. §412.391, subd. 2.

Also, when a city owns a public utility, “[a] separate
fund or a separate account shall be established in the
city treasury for each utility,” and “[ilnto this fund or
account shall be paid all the receipts from the utility and
from it shall be paid all disbursements attributable to
the utility.” Minn. Stat. § 412.371, subd. 1. And a city’s
annual financial report of the city’s operations is required
to cover operations of public utility commissions. See
Minn. Stat. §§ 471.697, subd. 1(a) (financial report for
city with population of more than 2,500); .698, subd. 1(a)
(2016) (financial report for city with population of less
than 2,500). Finally, the legislature has declared that “the
state of Minnesota shall be divided into geographic scrvice
areas within which a specified electric utility shall provide
electric service to customers on an exclusive basis.” Minn.
Stat. § 216B.37 (2016).

Together, these statutory provisions demonstrate that the
legislature intended to authorize cities to provide electric
service to customers in specified geographic areas and to
allow cities to delegate to a public utilities commission the
responsibility for performing this authorized government
function. Because PUC is responsible for operating a
public clectric utility, it is an entity with a prescribed
area and authority for subordinate local government. We,
therefore, conclude that PUC is a “political subdivision,”
under the common and ordinary meaning of that term,
and we reverse the preverdict-interest award against PUC
and remand for the district court to award respondents
preverdict interest at a four-percent rate.

IL

{6] PUC argues that the district court erred by denying
its motion for a collateral-source reduction under Minn.
Stat. §§ 176.061 (governing third-party liability for
workers’ compensation benefits) and 548.251 (2016)
(governing collateral-source calculations) following this
court’s remand to the district court. Citing this court’s
opinion, the district court concluded that it lacked
jurisdiction to apply a collateral-source offset on remand
and denied the motion.

) I Y I U]

the district court has jurisdiction to entertain a specific

[10] We review the question of “[w]hether,

claim for relief ... as a question of law, to be reviewed
de novo.” Ciiy of Waite Park v. Minn. Office of Admin.
Hearings, 758 N.W.2d 347, 352 (Minn. App. 2008),
review denied (Minn, Feb. 25, 2009). If an appellate
court’s decision “finally concluded the litigation in [a]
case ... the trial court is without jurisdiction to entertain
[an appellant’s) post-appeal *868 motion.” Matison v.
Underwriters at Lioyds of London, 414 N.W.2d 717, 717-18

(Minn. 1987). 3 Policy considerations, including bringing
litigation to “a definite conclusion with reasonable
dispatch ... support the finality of appellate decisions.” /d.
at 720. An appellate court may be unable to completely
and finally dispose of a matter, but

if something remains to be done by
the court below, the appellate court
will ordinarily so indicate, usually
by a remand with directions or a
mandate which the trial court must
follow. Consequently, the scope of
the finality of an appellate decision
depends on what the court intends
to be final, and this is determined by
what the court’s decision says.

Id.

In the earlier appeal of this case, this court concluded
that, because PUC’s motion for a collateral-source offset
was not timely, PUC is not entitled to a collateral-source
offset, Johnson, 2016 WL 22243, at *6, and, because
the jury should not have answered the comparative-fault
question on the special-verdict form, the jury’s answer to
that question had no legal effect and the district court
abused its discretion by reducing respondents’ damages
award based on the jury’s answer, fd. at *7. This court
reversed the collateral-source offset and the remittitur
granted by the district court and remanded with an
instruction “for entry of judgment for the full amount of
the jury verdict, $240,000.” [d. There is no indication that
this court contemplated any further proceedings beyond
entry of judgment.

[11] [12] “On remand, a district court must execute
an appellate court’s mandate strictly according to its
terms and lacks power to alter, amend, or modify that
mandate.” Drewitz v. Motorwerks, Inc., 867 N.W .2d 197,

“WesTLAW
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209 (Minn, App. 2015) (quotation omitted), review denied

(Minn. Sept. 15, 2015). This court’s remand instruction DECISION

was clear: the district court was to enter judgment in favor

of respondents in the amount of $240,000. This court gave ~ Because a public utilities commission created by a

no other instruction or direction, and, on remand, the  Statulory city pursuant to Minn: Stat.-§§ 412.331-.391 is

district court filed an order directing entry of judgment @ political subdivision of the state for purposes of Minn.

against PUC for $240,000, and judgment was entered. Stat. § 549.09, subd. 1(c)(1)(i), the preverdict-interest
award against PUC must be calculated at a rate of four

PUC argues that it filed a timely motion for collateral-  percent. Because this court’s decision in the earlier appeal

source reduction following entry of that judgment. But  indicated that this court’s decision that PUC is not entitled

this court determined in the earlier appeal that PUC is  to a collateral-source offset was intended to be final, the

not entitled to a collateral-source offset, and the language ~ district court, on remand, did not have authority to apply

in this court’s decision plainly indicates that this court & collateral-source offset.

intended that determination to be final. The district court

did not err in determining that it did not have authority ~ Affirmed in part, reversed in part, and remanded.

to apply a collateral-source offset on remand because that

issue *869 was already decided by this court in the earlier

appeal.

\,

\

All Citations

899 N.W.2d 860

Footnotes

* Retired judge of the Minnesota Court of Appeals, serving by appointment pursuant to Minn. Const, art, VI, § 10.

1 “A reverse-Naig [v. Bloomington Sanitation, 258 N.W.2d 891 (Minn. 1977) ] settlement occurs when the tortfeasor
settles potential subrogation claims for workers’ compensation benefits with the employer and the employer's workers’
compensation insurer." Sayre v. McGough Constr, Co., 580 N.W.2d 503, 504, n.1 (Minn. App. 1998), review denied
(Minn. Aug. 18, 1998),

2 During the relevant years for calculating respondents’ preverdict interest, four percent was greater than the interest rate
determined by the statutory formula.
3 The United States Supreme Court and the Minnesota Supreme Court have acknowledged that courts and parties often

use concepts and language associated with “jurisdiction” imprecisely to refer to, among other things, nonjurisdictional

claim-processing rules or nonjurisdictional limits on a court's authority to address a question. See e.g., Arbaugh v. Y &

H Corp., 546 U.S. 500, 510, 126 S.Ct. 1235, 1242, 163 L.Ed.2d 1097 (2006) (noting that “[jJurisdiction ... is a word of
T Tnany, too many, Meanings” and giving examples of impréecise usé of the term (quotation omitted)); Eberhart v. Unifed
States, 546 U.S. 12, 16, 126 S.Ct. 403, 405, 163 L.Ed.2d 14 (2005) (discussing distinction between jurisdictional rules and
“claim-processing rules"); Rubey v, Vannett, 714 N.W.2d 417, 422 (Minn. 20086) (noting same distinction as Eberhart).
The outcome of this appeal will be the same whether the district court lacked jurisdiction to entertain PUC's motion for
a collateral-source offset or lacked ‘authority to depart from this court's instruction. Therefore, we will not decide whether
there was a jurisdictional or a nonjurisdictional limit on the district court's authority and, instead, simply address the district
court's lack of authority to apply a collateral-source offset on remand.

End of Document © 2019 Thomson Reulers. No claim to original U.S. Government Works.
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STATE OF MINNESOTA

OFFICE OF THE ATTORNEY GENERAL

SUITE 1800

445 MINNESOTA STREET
ST. PAUL, MN 55101-2134
TELEPHONE: (651) 297-2040

February 19, 2019

Ronald W. Brandenburg
Quinlivan & Hughes, P.A.
P.O. Box 1008

St. Cloud, MN 56302

Re:  Request For Opinion Concerning Official Elected to Two Offices in One
General Election

Dear Mr. Brandenburg:

I thank you for your January 23, 2019 letter to the Attorney General requesting an
opinion regarding a question pertaining to the Moose Lake Community Hospital District (“the
Hospital District™).

You state that a single individual submitted affidavits of candidacy for two different
offices elected at the November 2018 general clection: Silver Township supervisor and member
of the [Hospital District’s board. You are unaware which aflidavit the individual submitted first.
It is unclear whether the individual or anyone else is aware which aflidavit was submitted first.
You indicate that the Carlton County Auditor permitted the individual to run for both offices
because he concluded that the offices were not incompatible according the analysis provided by
an information bricf published by the rescarch department ol the Minnesota House of
Representatives. The county auditor’s determination did not take into account the provisions of
Minn. Stat. § 2041.04, subd. 4. You statc that, at the November election, the individual was
clected to both offices.

For the reasons noted in Op. Atty. Gen. 629-a (May 9, 1975), this Office does not render
opinions upon hypothetical or fact-dependent questions. That having been said, I can provide
you with the following information, which I hope you will find helpful.

Your letter poses two questions that appear to apply to the fact pattern you describe:
1. Application of Minn. Stat. § 204B.04, subd. 4

As you note, state law gencrally bars candidates from submitting affidavits of candidacy
for more than one office clected on the date of the same general clection:

A candidate who files an affidavit of candidacy for an office to be elected at the
general election may not subsequently file another affidavit of candidacy for any
other office to be elected on the date of that gencral election, unless the candidate
withdraws the initial affidavit pursuant to section 204B.12.

TTY: (651) 282-2525 e Toll Free Lines: (800) 657-3787 (Voice), (800) 366-4812 (TTY) * www.ag.state.mn.us
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Minn, Stat. § 204B.04, subd. 4 (2018). Specific statutory provisions pertaining to township
clections are found in chapter 205, See, ¢.g., id §§ 205.02, subd. 1 (“Except as provided in this
chapter the provisions of the Minnesota Election Law apply to municipal elections, so far as
practicable.”™), .075, subd. 2 (permitting town to “designate the first Tuesday after the first
Monday in November of either the even-numbered or the odd-numbered year as the date of
the town general election™). Chapter 447 containg similar provisions governing hospital-
district elections. See, e.g., id. § 447.32, subd. 2 (“Except as provided in this chapter, the
Minnesota Lilection Law applics to hospital district elections, as [ar as practicable. Regular
clections must be held in each hospital district at the same time, in the same election
precinets. and at the same polling places as general elections of state and county officers.™).
Notably, neither chapter exempts township or hospital-district clections from the operation of
section 204B.04, subd. 4.

As a result, the individual in question was subject to the provisions of section 204B.04.
Under that statute, whichever of the two affidavits of candidacy he or she filed second was
invalid, unless he or she withdrew the carlier one.'

2. Qualification to hold office
You next ask which of the two positions the individual is qualified to hold, if either.

You note that the individual in question was elected to both offices in the November
general election. Though you do not explicitly mention it in your letter, it appears likely that the
individual in question has received the certificates of election and has taken the oaths of office
pertaining to both offices. See id. §§ 205.185, subd. 3(b) (governing certificates of election for
clected municipal officials), 358.05 (governing oaths of office for “[e]very person elected or
appointed lo any ... public office™), 447.32, subd. 4 (governing certificates and oaths for
members of hospital-district boards). Under Minn. Stat. § 351.02, only a court can provide the
determination you scck. See Minn. Stat, § 351.02 (listing circumstances creating vacancy in
public office, including “the decision of a competent tribunal declaring the incumbent’s election
or appointment void™). If, however, the individual were to resign the office for which he or she
submilted the sccond of the two affidavits of candidacy, this would create a vacancy in that
olfice without requiring the decision of a court.” See id.

' Minnesota Statutes scction 645.241 provides that “[wlhen the performance of any act is
prohibited by a statute, and no penalty for the violation of the same shall be imposcd in any
statute, the doing of such act shall be a petty misdemeanor.” This statute may have application in
the instant case.

? Even afer resigning, however, the individual could face a court challenge alleging that the
affidavit of candidacy for the office he or she has not resigned from was the second affidavit
submitted and was therefore void.
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Litigation could theoretically be brought in state court under various legal mechanisms,
such as the writ of quo warranto or a petition under Minn. Stat. § 204B.44. See State ex rel.
Graham v. Klumpp, 536 N.W.2d 613, 614 n.1 (Minn. 1995) (“An action in the nature of
quo warranto is a common law writ designed to test whether a person exercising power is legally
entitled to do so0.”); Minn. Voters Alliance v. Simon, 885 N.W.2d 660, 664 (‘“Minnesota
Statutes § 204B.44 authorizes proceedings before [state] court[s] that seek to correct errors,
omissions, or wrongful acts by clection officials, particularly with respect to election ballots.”).
Proceedings before the court would presumably resolve crucial factual issues, most notably
(1) which of the two affidavits of candidacy the individual filed first and (2) whether the
individual withdrew either affidavit.

In the absence of such litigation, it is not possible to determine which office the
individual is entitled to hold and what effects the 2018 election proceedings would have on the
actions taken by the hospital-district or township board.

[ thank you again for your correspondence.

Assistant Attorney General

(651) 757-1252 (Voice)
(651) 297-1235 (Fax)
nathan.hartshorn@ag.state.mn.us

Enclosures:  Op. Atty. Gen. 629-a (May 9, 1975)
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ATTORNEY GENERAL: OPINIONS OF: Proper subjects for opinions of

orney General discussed: PLEASE DO NOT REMOVE
MASTER FILE

May 9, 1975

62%=a
(Cr.Ref, 13)

Thomas M. Sweeney, Esqg,

Blaine City Attorney

2200 American National Bank EBuilding
101 Rast Fifth Street

8t, Paul, Minnesota 55101

Deaxr Mr. Sweeney:
In your letter to Attorney General Warren Spannaus, you
state subatantially the following
FACTS

At the general election {n November 1974 a prao=-
posal to amend the city charter of Blaine was submitted
to the city's voters and was approved. The amendment
provides for the division of the city into three election
districts and for the election of two council members
from each district. It also provides that the population
of each district shall not be more than 5 percent over
or under the :verage population per district, which is
calculated by iividing the total city population by three.
The amendment ¢ .80 states that if there is a population
difference from district to district of more than 5 per-
cent of the average population, the charter commission
must submit a redistricting proposal to the city council.

The Blaine Charter Commission in its prepavration and
drafting of this amendment intended that the difference
in population between election districts would not be
more than 5 percent over or unler the average population
for a district, Therefore, the maximum allowable differ-
ence in population between election districts could be as
great as 10 percent of the average population.

You ther. ask substantially the following
QUESTION

Does the Biaine City Cherter, as amended, permit
a maximum populntion difference between election dis-
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triects of 10 percent of the averagje population per

district?

OPINION

The answer to this question depends antirely upon a construction
of the Blaine City Charter. No question is presented concerning
.he authority to adopt this provision or involving the application or
interpretation of state statutory provisions. Moreover, it does not
appear that the provision is commonly found in municipal charters
80 as to be of significance to home rule charter cities generally.
See Minn. Stat., § 8,07 (1374), providing for the issuance of opinions
on questions of "public importance."l

In construing a charter provision, the rules of statutory con-
struction are generally applicable. See 2 McQuillin, Municipal
Corporations § 9.22 (3rd ed. 1966). The declared object of statu-
tory construction is to ascertain and effectuate the intention of

the legiglature. Minn. Stat. § 645.16 (1974). When the words of a

4inn. Stat. § 8.07 (1974) lists those officials to whom
opinions may be issued. That section provides as follows:

The attorney general on application shall give his
opinion, in writing, to county, city, town attorneys,
or the attorneys for the board of a school district or
unorganized territors on guestions of public importance;
and on application of the commissioner of education he
shall give his opinion, in writing, upon any guestion
arising under the laws relating to public schools. On
all school mattcers such opinion shall be decisive until
the question involved shall be decided otherwise by a
court of competent jurisdiction.

See also Minn. Stat. §§ 8.05 (regarding opinions to the legislature
and legislative committees and commissions and to state officials
and agencies) and 270.09 (regarding opinions to the Commissioner of
Revenue) .
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statute are not explicit, the legielature's intent may be ascertained
by considering, among other things, the occasion and necessity for
the law, the circumstances under which it was enacted,; the mischief
to be remedied, and the object to be atﬁained. 1d.
Thus, an interpretation of a charter provision such as that
referred to in the facts would require an examination of a number
of factors, many of which are of a peculiarly local nature. Local
officials rather than state officials are thus in the most advan-
tageous position to recognize and evaluate the factors which have
to be considered in censtrulng such a provision. PFor these reasons,
the city attorney is the appropriate official to analyze questions
of the type presented and provide his or her opinion to the munici-
pal council or other municipal agency. The same is true with
respect to guestions concerning the meaning of other local legal
provisions such as ordinances and resolutions. Similar consider-
ations dictate that provisions of federal law generally be construed
by the appropriate federal authority.
For purposes of summarizing the rules discussed in this and
prior opinions, we note that rulings of the Attorney General do not
ordinarily undertake to:
(1) Determine the constitutionality of state statutes
since this office may deem it appropriate to inter-
vene and defend challenges to the constitutionality
of statutes. See Minn, Stat. § 555.11 (1974); Minn.
R. Civ. App. P. 144; Minn., Dist. Ct. (Civ.) R, 24.04;
Op. Atty. Gen. 733G, July 23, 1945.

(2) Make factual determinations since this office is
not equipped to investigate and evaluate gquestions

of fact. BSee, e.g., Ops. Atty. Gen. 63a-1ll, May 10,
1955 and 1l2la-6, April 12, 1948,
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{(3) Interpret the meaning of terms in contracts and other
agreements since the terms are generally adopted for
the purpose of preserving the intent of the parties
and construing their meaning often involves factual
determinations as to such intent. See Op. Atty. Gen.
629-a, July 25, 1973.

(4) Decide questions which are likely to arise in liti-
gation which is underway or is imminent, since our
opinions are advisory and we must defer to the judi-
clary in such cases. See Ops. Atty. Gen. 519M,

Oct. 18, 1956 and 196n, March 30, 1951.

(5) Decide hypothetical or moot questions. See Op. Atty.
Gen. 519M, May 8, 1951.

(6} Make a general review of a local ordinance, regulation,
resolution or contract to determine the validity
thereof or to ascertain possible legal problems, since
the task of making such a review is, of course, the re-
gponsibility of local officials, See Op. Atty. Gen.
477b~14, Oct. 9, 1973.

{7) Construe provisions of federal law. See textual
discussion supra.

{8) Construe the meaning of terms in city charters and

local ordinances and resol:itions. See textual dis-
cussion supra.

We trust that the foregoing general statement on the nature of
opinions will prove to be informative and of guidance to those
requesting opinions.

Very truly yours,

WARREN SPANNAUS
Attorney General

THOMAS G, MATTSON
Assistant Attorney General

WS :TGM:bw
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STATE OF MINNESOTA

OFFICE OF THE ATTORNEY GENERAL

SUITE 1800

i 445 MINNESOTA STREET

KEITH ELLISON May 1, 2019 ST. PAUL, MN 55101-2134
ATTORNEY GENERAL TELEPHONE: (651) 297-2040

Paul S. Jensen

Dalton City Attorney
125 South Mill Street
Fergus Falls, MN 56537

Re:  Request for opinion concerning manufactured home park closure
Dear Mr. Jensen:

I thank you for your April 8, 2018 letter requesting an opinion from the Attorney
General’s Office regarding the City of Dalton’s closure of a manufactured home park it owns.

You ask whether, under Minnesota Statutes section 327C.095, a manufactured home park
owner who is closing a park may require a manufactured home owner residing in the park to
vacate sixty days after the conclusion of the public hearing required under section 327C.095,
subd. 4, assuming all other statutory requirements are properly satisfied. You question the
interplay between the two timing requirements in Minnesota Statutes section 327C.095, subd. 1
(1018).

As you indicated in your letter, there does not appear to be any case law specifically
discussing the timing requirements stated in Minnesota Statutes section 327C.095, subd. 1.
However, every law shall be construed, if possible, to give effect to all its provisions. Minn.
Stat. § 645.16. Minnesota Statutes section 327C.095, subd. 1 specifically states, “A resident may
not be required to vacate until 60 days after the conclusion of the public hearing required under
subdivision 4.” It also requires that nine months before the closure of a manufactured home
park, the park owner must prepare a closure statement and provide a copy to the commissioners
of health and the housing finance agency, the local planning agency, and a resident of each
manufactured home where the residential use is being converted. The statute can be read to give
effect to both timing requirements. A closure statement must be prepared and delivered at least
nine months before the park closure and residents may not be required to vacate until sixty days
after the conclusion of the public hearing.

Sixty days after the conclusion of the public hearing is the earliest residents could be
required to vacate due to a park closure under Minnesota Statutes section 327C.095, assuming all
other statutory requirements are properly satisfied. The statute sets forth the minimum
requirement. As I am sure you are aware, a longer time frame may be necessary or appropriate
depending on the specific factual circumstances and other considerations.
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Finally, please be aware that a number of bills seeking to amend Minnesota Statutes
section 327C.095 are pending in the current legislative session which, if passed, may alter the
process the City must take to close the manufactured home park.

I thank you again for your correspondence.

Sincerely

/ Y oS \
(‘;}vm,r)- (/ o\ /m\»:%

J
SARAH KRANS
Assistant Attorney General

(651) 757-1273 (Voice)
(651) 297-1235 (Fax)
sarah.krans@ag.state.mn.us

#4475999-v1
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SCHOOL PUPILS: GRADUATION: FEES: Public schools are prohibited from denying
students — who are eligible to receive their diploma — the opportunity to participate in graduation

ceremonies due to unpaid meal debts.
169j
(cr.ref. 169%)

STATE OF MINNESOTA

OFFICE OF THE ATTORNEY GENERAL

; 102 STATE CAPITOL

ST. PAUL, MN 55155-1609
KEITH ELLISON TELEPHONE: (651) 296-6197
ATTORNEY GENERAL

May 14, 2019

Mary Cathryn Ricker
Commissioner

Minnesota Department of Education
1500 Highway 36 West

Roseville MN 55113

Dear Commissioner Ricker:

Thank you for asking the Attorney General’s Office to provide a written opinion on
whether denying a student’s opportunity to participate in graduation ceremonies or activities
because of an unpaid meal debt violates state law. Pursuant to Minn. Stat. § 8.07 (2018), here is
our response.

FACTS

You indicated that you have recently become aware that several Minnesota school
districts have policies that restrict a student’s ability to participate in graduation ceremonies or
activities when the student has an unpaid school meal debt owing to the school.

QUESTION

You have asked whether the practice of restricting a student from participating in
graduation ceremonies or activities because the student has an outstanding school meal debt
violates Minnesota statutes.

LEGAL ANALYSIS

In my opinion, public schools' are prohibited under Minnesota statutes from denying
students the opportunity to participate in graduation ceremonies due to unpaid meal charges. |
base this opinion on both the Minnesota Public School Fee Law, Minn. Stat. §§ 123B.34-39, (the
“Law”) and the Lunch Aid Law, Minn. Stat. § 124D.111, subd. 4. )

! “public schools” refer to Minnesota public elementary and secondary schools; school districts;
and charter schools that are all subject to the Public School Fee Law.

Toll Free Line: (800) 657-3787 » Minnesota Relay: (800) 627-3529 « Facsimile: (651) 297-4193 « www.ag.state.mn.us
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Minnesota Public School Fee Law:

“It is the policy of the state of Minnesota that public school education shall be free.”
Minn. Stat. § 123B.35. The Minnesota Public School Fee Law explicitly provides:

No pupil’s rights or privileges, including the receipt of grades or diplomas may be
denied or abridged for nonpayment of fees...

Minn. Stat. § 123B.37, subd. 2. The Law further provides:

Any practice leading to suspension, coercion, exclusion, withholding of grades or
diplomas, or discriminatory action based upon nonpayment of fees denies pupils
their right to equal protection and entitled privileges.

Minn. Stat. § 123B.35 (emphasis added). As discussed in more detail below, (1) a charge for a
school-provided meal qualifies as a “fee” under the Law, and (2) the opportunity to participate in
graduation ceremonies is covered by this Law, and is a privilege that cannot be denied because
of outstanding meal balances.

First, a charge for a meal by a public school is a “fee” subject to the Public School Fee
Law. Minn. Stat. § 123B.36, subd. 1(b) lists “authorized fees” that a public school may require
payment, and subdivision 1(b)(6) authorizes: “fees specifically permitted by any other statute.”
Both federal (see 42 U.S.C. § 1760(p)(2) — “each school food authority shall establish a price for
paid lunches” served to students who are not certified to receive free or reduced price meals) and
state (Minn. Stat. § 124D.111, subd. 4 — entitled “No fee” and restricts reminders for payment of
meals) statutes authorize participating schools to charge a fee for meals for qualified students. In
addition, subdivision 1(b)(5) in the list of authorized fees includes: “items of personal use or
products that a student has an option to purchase...”, which can include a meal (a product) that
the student has option to purchase.

Second, the Law applies to students’ participation in graduation ceremonies. While
section 123B.37, subd 2 cited above expressly cites “grades or diplomas,” its use of the
introductory term “including” means the statutory prohibition is not limited to those examples.
See Fed. Land Bank of St. Paul v. Bismarck Lumber Co., 314 U.S. 95, 100 (1941) (stating that
“the term ‘including’ is not one of all-embracing definition, but connotes simply an illustrative
application of the general principle”); LaMont v. Indep. Sch. Dist. No. 728, 814 N.W.2d 14, 19
(Minn. 2012) (“The word ‘includes' is not exhaustive or exclusive™).

In general, many courts across the country have held that participation in a graduation
ceremony does not constitute a constitutional property right in the same way as the right to
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receive a diploma or degree when one has met all academic requirements.” Participation in
graduation ceremonies is more likely a privilege,’ akin to participation in extracurricular athletic
activities.* See Olson v. Robbinsdale Area Schools, No. Civ. 04-2707, 2004 WL 1212081 *4
(D. Minn. 2004) (“Participating in a high school graduation ceremony with one’s own peers is,
almost by definition, an unrepeatable event” and upholding a hearing officer’s conclusion that
participation in the graduation ceremony with peers is an “important educational benefit.”).
Accordingly, 1 conclude that participation in a graduation ceremony constitutes a benefit or
privilege, for which public schools cannot deny or abridge for nonpayment of fees under section
123B.37, subd. 2.

Graduation ceremonies are significant events and a memorable way to celebrate the
important achievement of graduation with families, fellow students, and teachers. Participation
in graduation ceremonies is a privilege, and therefore, a public school cannot exclude a student
from participating in the school activity based upon nonpayment of fees. Minn. Stat. § 123B.37,
subd. 2. Moreover, this practice leading to exclusion or discriminatory action based upon
nonpayment of fees denies students their right to equal protection and entitled privileges as
provided by Minn. Stat. § 123B.35.

Lunch Aid Law:

In addition to the Public School Fee Law, public schools participating in the School
Lunch Program under current Minnesota law are expressly prohibited from demeaning or
stigmatizing students for outstanding student meal balances:

The [school] must also ensure that any reminders for payment of outstanding
student meal balances do not demean or stigmatize any child participating in the
school lunch program.

Minn. Stat. § 124D.111, subd. 4. Denying students the opportunity to participate in their school
graduation due to nonpayment of meals is a reminder or message to others that would demean or
stigmatize students. That is prohibited under Section 124D.111, subd. 4.

2 See Nieshe v. Concrete Sch. Dist, 129 Wash. App. 632, 645, 127 P.3d 713, 720, (2005); See
also, Williams v. Austin Indep. Sch. Dist., 796 F.Supp. 251, 255 (W.D.Tex 1992).

> “Privilege” is defined as “a right or immunity granted as a peculiar benefit, advantage or
favor.,” Merriam—Webster’s Collegiate Dictionary 936 (9thed. 1983). Participation in a
graduation ceremony due to successful completion of required coursework, examinations and all
academic requirements is a benefit.

* See Brown v. Wells, 288 Minn. 468, 181 N.W.2d 708 (1970) (membership in interscholastic
sports teams is a privilege).
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In sum, schools retain the right to pursue legal collection action for unpaid fees. But
public schools are prohibited from denying students — who are eligible to receive their diploma —
the opportunity to participate in graduation ceremonies due to unpaid meal debts, under the
Public School Fee and State School Lunch Aid Laws.

CONCLUSION

I understand that there is pending legislation to strengthen the enforcement, reporting and
policies regarding school meals and lunch aid. I support that legislation. In the meantime,
because we are in the midst of high school graduation season, I am issuing this Written Opinion
that is binding on school officers unless overruled by a court.’

Let me know if you have further concerns. Thank you for your concern for all students in
Minnesota’s public schools.

Sincerely,
KEITH ELLISON
Attorney General

44488342-v1

5 See, Minn. Stat. § 120A.10; Minnesota Voters Alliance v. Anoka-Hennepin Sch. Dist., 868
N.W.2d 703, 707, n.2, (Minn. Ct. App. 2015) (written opinion of the attorney general is
“decisive” on all school matters until decided otherwise by courts.) See also, Eelkema v. Bd. of
Educ. of City of Duluth, 215 Minn. 590, 593, 11 N.W.2d 76, 78, (Minn. 1943) (attorney general
“opinion, though not binding on the courts, was, by statute law, binding upon school officers
until overruled by the courts.”)
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PUBLIC UTILITIES: ELECTRICITY — LIGHT & POWER: DELINQUENT BILLS:
Municipal utilities must use reasonable methods to compel payment for services and utility
service may not be disconnected other than for good cause. Op. Atty. Gen. 624c-4 (Nov. 2,
1938) superseded.

624c-4
cr.ref, 624d-5
STATE OF MINNESOTA ( )
OFFICE OF THE ATTORNEY GENERAL
SUITE 1800
445 MINNESOTA STREET
KEITH ELLISON ST. PAUL, MN 55101-2134

ATTORNEY GENERAL

TELEPHONE: (651) 297-2040

May 16,2019

John T. Shockley

Ohnstad Twichell, P.C.

444 Sheyenne St., Ste. 102

West IFargo, North Dakota 58078-0458

Re:  Request for Opinion Concerning Disconnection of Municipal Utility Services
Dear Mr. Shockley,

I thank you for your April 12, 2019 letter requesting an opinion regarding the ability of
municipal utilities to disconnect a utility service for nonpayment of another municipal service.

FACTS

You state that the Moorhead Public Service Commission currently provides water and
clectric service to residents, while the city provides and charges for garbage, solid waste, pest
and forestry, recycling, stormwater, streetlight utility, and wastewater.

QUESTION

You ask whether the municipality may shut off utility service, water or electricity, for
failure to pay charges for another utility service or any municipal service listed above.

ANALYSIS

We answer your question in the negative. In Minnesota, customers of municipal utilities
have a legitimate entitlement to continued utility service, and utility service may not be
disconnected without good cause. See Smith v. City of Owatonna, 450 N.W. 2d 309, 311, 313
(Minn. 1990). Municipal utilities, however, may enforce collection of charges by reasonable
regulations, subject to statutory prohibitions on disconnection and provided that the customer
receives proper notice and has an opportunity to be heard. See, e.g., id. at 313; City of East
Grand Forks v. Luck, 107 N.W. 393, 394 (Minn. 1938); Minn. Stat. §§ 216B.097, 216B.0975
(2018). Certain methods to compel payment of utility services and fees, however, have been
found unreasonable. See Cascade Motor Hotel, Inc. v. City of Duluth, 348 N.W.2d 84, 85-86
(Minn. 1984) (finding a city’s refusal to deliver utility service to a customer unless the customer
paid the overdue account of a previous occupant to be arbitrary and unreasonable).

Toll Free Line: (800) 657-3787 » Minnesota Relay: (800) 627-3529 « www.ag.state.mn.us
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Courts in other states have discussed the methods municipal utilities may or may not use
to enforce the collection of fees or utility charges. As you noted in your letter, the South Dakota
Supreme Court held that a city wrongfully disconnected electrical and telephone service for
nonpayment of garbage collection fees because garbage collection was a collateral matter. See
Owens v. City of Beresford, 201 N.W.2d 890, 893 (S.D. 1972). Similarly, the Nebraska Supreme
Court held that a city could not attempt to force collection of garbage fees by disconnecting
water service. See Garner v. City of Aurora, 30 N.W.2d 917, 921 (Neb. 1948). On the other
hand, the California Supreme Court held that, where a city used a single bill for municipal
services (water, sewer, and garbage collection), the city did not violate due process by
terminating all municipal services for failure to pay the garbage collection portion of the joint
bill. See Perez v. City of San Bruno, 616 P.2d 1287, 1296-97 (Cal. 1980). The court cautioned,
however, that “when a statutory or legislative scheme utilizes a means to reach its end and which
is unduly harsh or exacts a penalty which may be deemed oppressive in light of the legitimate
objections sought to be achieved, it may be held to be violative of constitutional due process
guarantees.” [d. at 1297,

A Minnesota Attorney General opinion from 1938 opined that a village providing water,
heat, and electricity, all billed on one statement, may adopt a regulation allowing for
discontinuance of any and all services for delinquency of one service. Op. Atty. Gen. 624c-4
(Nov. 2, 1938). While Attorney General opinions are given careful consideration, they are not
binding. FVillage of Blaine v. Indep. Sch. Dist. No. 12, Anoka Cty., 138 N.W.2d 32, 39 (Minn.
1965). Given the substantial development of the law since 1938, regarding consumer protection,
entitlements to provision of gas, clectric, and water service, and the rcasonablencss of
terminating scrvices for nonpayment, this Office is not confident that the 1938 opinion remains
an accurate legal analysis and expressly overrules it.

Ultimately, whether enforcement of a city ordinance that allows for disconnection of a
utility service based upon nonpayment of another service is unreasonable turns on specific
questions of fact and the construction of any local ordinance or resolution implementing the
enforcement method. The Attorney General does not render opinions that require making such
factual determinations or construing the meaning of terms in local ordinances or resolutions. See
Op. Atty. Gen. 629a (May 9, 1975). You did not supply a specific ordinance, rule, or regulation
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implementing the enforcement method you discussed in your request. Given the breadth of the
municipal services established in your inquiry, however, we do not believe that the law allows a
municipality to disconnect utility service for nonpayment of the varied and unrelated municipal

services stated in your letter.

Enclosure:

#4479693-v1

Sincerely,

KEITH ELLISON
Attorney General

7
tp A

KATHERINE HINDERLIE
Assistant Attorney General

(651) 757-1468 (Voice)
(651) 297-1235 (Fax)

Op. Atty. Gen, 629a (May 9, 1975)
Op. Atty. Gen. 624c-4 (Nov. 2, 1938)
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Opinions of the Attorney General
Hon. WARREN SPANNAUS

ATTORNEY GENERAL: OPINIONS OF: Proper subjecis
for opinions of Aftorney General discussed.

Thomas M. Sweeney, Esq. May 9, 1975
Blaine City Attorney 629-a
2200 American National Bank Building (Cr. Ref. 13)
St. Paul, Minnesota 55101

In your letter to Attorney General Warren Spannaus,

you state substantially the following
FACTS

At the general election in November 1974 a proposal to
amend the city charter of Blaine was submitted to the
city’s voters and was approved. The amendment provides
for the division of the city into three election districts and
for the election of two council members from each distriet.
It also provides that the population of each district shall
not be more than 5 percent over or under the average popu-
lation per distriet, which is calculated by dividing the total
city population by three, The amendment also states that
if there is a population difference from district to distriet
of more than 5 percent of the average population, the char-
ter commission must submit a redistricting proposal to the
city council.

The Blaine Charter Commission in its preparation and
drafting of this amendment intended that the difference in
population between election districts would not be more
than 5 percent over or under the average population for
a district. Therefore, the maximum allowable difference in
population between election districts could be as great as
10 percent of the average population,

You then ask substantially the following

QUESTION

Does the Blaine City Charter, as amended, permit a
maximum population difference between election districts
of 10 percent of the average population per district?

OPINION

The answer to this question depends entirely upon a
construction of the Blaine City Charter. No question is
presented concerning the authority to adopt this provision
or involving the application or interpretation of state sta-
tutory provisions. Moreover, it does not appear that the
provision is commonly found in municipal charters so as
to be of significance to home rule charter cities generally.
See Minn, Stat. § 8.07 (1974), providing for the issuance of
opinions on questions of ‘“public importance.”**

¢ Minn. Stat. §8.07 (1974) lists those officials to whom
opinions may be issued. That section provides as follows:
The attorney general on application shall give his opin-
{on, in writing, to county, city, town attorneys, or the
attorneys for the board of a school district or unorgani-
zed territory on questions of public importance; and on
application of the commissioner of education he shall
give his opinfon, in writing, upon any question arising
under the laws relating to public schools. On all school
matters such opinlon shall be decisive until the question
involved be declded otherwise by a court of competent
Jurisdiction.
See elso Minn. Stat, §§ 8,06 (regarding opiniong to the leg-

IN THIS ISSUR
Bukject Op. Ne, Deted
ATTORNEY GENERAL! Opinlons Of.
629-a 5/9/76
COUNTY: Pollution Control: Solid Waste,

126a-68 6/21/76

In construing a charter provision, the rules of statutory
construction are generally applicable. See 2 MeQuillin,
Municipal Corporations § 9.22 (3rd ed. 1966). The declared
object of statutory construction is to ascertain and effec-
tuate the intention of the legislature. Minn, Stat. § 645.16
(1974). When the words of a statute are not explicit, the
legislature’s intent may be ascertained by counsidering,
among other things, the occasion and necessity for the law,
the circumstances under which it was enacted, the mischief
to be remedied, and the object to be attained. Id.

Thus, an interpretation of a charter provision such as
that referred to in the facts would require an examination
of a number of factors, many of which are of a peculiarly
local nature, Local officials rather than state officials are
thus in the most advantageous position to recognize and
evaluate the factors which have to be considered in con-
struing such a provisicn. For these reasons, the city attor-
ney is the appropriate official to analyze questions of the
type presented and provide his or her opinion to the
municipal council or other municipal agency. The same is
frue with respect to questions concerning the meaning of
other local legal provisions such as ordinances and resolu-
tions. Similar considerations dictate that provisions of
federal law generally he construed by the appropriate
federal authority.

For purposes of summarizing the rules discussed in
this and prior opinions, we note that rulings of the Attorney
General do not ordinarily undertake to:

(1) Determine the constitutionality of state statutes since
this office may deem it appropriate to intervene and de-
fend challenges to the constitutionality of statutes. See
Minn. Stat. §555.11 (1974); Minn. R. Civ, App. P. 144;
Minn, Dist Ct. (Civ.) R 24.04; Op. Atty. Gen. 733G, July
23, 1945.

(2) Make factual determinations since this office is not
equipped to investigate and evaluate questions of fact.
See, e.g., Ops, Atly. Gen. 63a-11, May 10, 1955 and 121a-6,
April 12, 1048,

(3) Interpret the meaning of terms in contracts and other
agreements since the terms are generally adopted for
the purpose of preserving the intent of the parties and
construing their meaning often involves factual determin-
ations as to such intent. See, Op. Atty. Gen. 629-a, July
25, 1873.

(4) Decide questions which are likely to arise in litiga-
tion which is underway or is imminent, since our opin-
ions are advisory and we must defer to the judiciary in

islature and legislative committees and commissions and

to state officials and agencies) and 270.09 (regarding opin.
jons to the Commissioner of Revenue),
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such cases. See Ops. Atty. Gen. 518M, Oct. 18, 1956, and

196n, March 30, 1951.

(5) Decide hypothetical or moot questions, See Op. Aity,

Gen. 519M, May 8, 1951,

(6) Make a general review of a local ordinance, regula-

tion, resolution or contract to determine the validity

thereof or to asceriain possible legal problems, since

the task of making such a review is, of course, the re-

sponsibility of local officials. See Op. Atty. Gen. 477b-14,

Oct. 9, 1873,

(7) Construe provisions of federal law. See textual dis-

cussion supra.

(8) Construe the meaning of terms in city charters and

local ordinances and resolutions. See textual discussion

supra.

We trust that the foregoing general statement on the

nature of opinions will prove to be informative and of
guidance to those requesting opinions.

WARREN SPANNAUS, Attorney General
Thomas G, Mattson, Assist, Atty. Gen.

MAY, 1885
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INDEX:s Villages == Weter and light depsrtment == Servicss we
Disecontinuance of service for failure %o pay for same.
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Hovember 2, 1938

¥r, Hahman Sehoschet
Yillage Attorney
Golaraine, Hinnmcsots
Dear Jir:

This will a sknowledge reeeipt of your levter e
Attorney Geperal “illiam &, Nrvin wherein you state and
inguire:

esdtuction: The village wuter, light, ete.

gemmissios sells the thres followl servieesg

{1) water, {2} beet, and {3) eclectrieity. The

$hroe items are billed on onie stotomsrb, slithough

itemized sepevately. Gongamer, in oay esse,
y® up bkie water end elsetrieity iz full, leav-

gg %he heat eharges wnpald. OCsz ths sommis-

siep dissontinwe sither of the ether servises

{water ox slestrielsy) won adoption of sush e

rulipe a8 lespg es the hest 1% mot paldd” ‘?7

In the ssse of City of Zast Orund Porkse v. Lusk, €&
Mism. 395, cewr Seprems CGourt beld thet a2 munieipelity may
adiopt remsonsble rules and regulstions %o enforee payment
af eharges Tor sush verviety rendsred ¢ consumsyrs by the
menieipslity. As poliuted out in thad csse, and alse i=
the esso of Powell vw. City of Duluth, 81 Himn. B3, ths
obligation on the part @f the conswes?P €0 reseive and pay
for susk servieecs repts uwpen conbrest and If the mathed of
enforeemsnt of peyment for the saws aispted by the muniele
priity is Feasonable end not prohibitory the sonsumer sube

jecte nimsel? to the ruler and regulatlions of the munieipelity

partainivg to sueh method of payuzent.
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Hr, Babsman Schoohet =« 8

Under the rule leild down by our Suprems Courd im
the shove refepred %o sases, we are ©f the opinion that
said weter =nd light seemisslion may adopt a regulséion
providing that whemever any of the sharges fer servieess
ferulshed by the weter and light depariment ef the villags
boooma delimguent any or all of suweb serviess may be dip-
sonsipssd until the consumer pays sueh dellisguent Billa.

You also imquires

fyoutd it make any difference if, when less

then the total due om the ecommissiom’s

stetenent £ peld, if the reeeipt were marked

puyment oR assount? lsstesnd of  puyment in

full for water and slestrieisy €o v pn

If the ommisslonmiophs & reguwlation yrevidin. Lhat
whon the eharges for any of the services furnished %te a cane
ewser By the weter snd light departsesnt bevume Gelimguwend all
ef zuesh wﬁu may be discontinmwed uwatil the sbarges Lhersfer
ars p‘lﬂ; wo belleve that the ocvmelesion®s plght to dise
seatizne sueh Borviees %o delinguent sensumsirs would not de
affeoted By the eommipsion®s movsplanse of & part of tous
emount €us from ths eofsumer,

Yours very truly

WILLIAY O, IHVIK
Asteraney Cspsral

BY

DWIGHT Ne JOHNSON
Speoeial ;. ssisbant \ttorney Ceneral

NI/ D
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STATE OF MINNESOTA

OFFICE OF THE ATTORNEY GENERAL

SUITE 1800
445 MINNESOTA STREET
KEITH ELLISON ST. PAUL, MN 55101-2134
ATTORNEY GENERAL TELEPHONE: (651) 297-2040

August 6, 2019

Steven B. Hanke

Deputy City Attorney

411 West First Street, Room 410
Duluth, MN 55802-1198

Dear Mr. Hanke:

I thank you for your June 26, 2019 letter requesting an opinion from the Attorney
General’s Office on behalf of the Duluth Civil Service Board regarding the application of the
Public Employment Labor Relations Act (PERLA) to several of the City of Duluth’s current job
descriptions.

You state that the Board has raised concerns that some recent job descriptions for non-
supervisory positions effectively include five or more of the ten supervisory functions under
Minn. Stat. § 179A.03, subd. 17 (2018). You ask, on behalf of the Board, when, or if, an
employee who exercises, or effectively recommends, supervisory functions may be included in a
nonsupervisory collective bargaining group, or whether such positions must be reclassified with
the supervisory unit under PERLA.

To answer your question, a more fact-specific inquiry regarding the form and substance
of the delegation of supervisory authority appears to be required. For the reasons noted in
Op. Atty. Gen. 629-a (May 9, 1975) (enclosed), this Office does not generally render opinions
upon fact-dependent or hypothetical questions.

In addition, your question raises issues that may affect the duties of not only the Duluth
Civil Service Board but also the City of Duluth. It is the understanding of this Office that
although the Duluth City Charter delegates to the Board the power to provide “for the
classification of all employees,” it does so subject to “the approval of the council.” City of
Duluth, City Charter ch. V, § 36. Attorney General opinions are generally issued only at the
request of the government agency whose authority or duties are at issue. See Op. Atty. Gen.
629a (July 1, 1935) (“[T]he Attorney General is permitted to render official opinions on matters
of city administration only upon request of the city attorney and on matters relating to county
administration only upon request of the county attorney.”) (enclosed). Because your request is
submitted on behalf of the Board and not the City, this Office cannot render a formal opinion that
purports to definitively answer the question you pose.

Toll Free Line: (800) 657-3787 « Minnesota Relay: (800) 627-3529 « www.ag state.mn.us
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That having been said, I can provide you with the following information, which I hope
you will find helpful.

As you recognize in your letter, it is generally improper for an organization to be the
exclusive representative for both supervisory and nonsupervisory employees of the same public
employer. See Am. Fed’n of State, Cty. and Mun. Emps., Council No. 65, Nashwauk v. City of
Buhl, 541 N.W.2d 12, 13 (Minn. Ct. App. 1995) (enclosed); Minn. Stat. § 179A.06, subd. 2
(2018).

As you state in your letter, Minn. Stat. § 179A.03, subd. 17 (2018) defines “supervisory
employee.” Under the statute, a “supervisory employee” is “a person who has the authority to
undertake a majority of the following supervisory functions in the interest of the employer:
hiring, transfer, suspension, promotion, discharge, assignment, reward, or discipline of other
employees, direction of the work of other employees, or adjustment of other employees’
grievances on behalf of the employer.” To be considered a supervisory function, the employee’s
exercise of authority “must require the use of independent judgment.” For nonessential
employees, an employee “who has authority to effectively recommend a supervisory function, is
deemed to have authority to undertake that supervisory function.”

In determining whether the requisite delegation of supervisory authority has occurred
under PERLA, the Bureau of Mediation Services (BMS) has looked to the following standards:
(1) whether the employee is aware of and knowledgeable of the delegation; (2) whether the
authority has been accepted and would be exercised; and (3) whether the employee understands
how to execute the authority. In re Petition for Clarification of Appropriate Unit City of Cannon
Falls, Minn. and Int’l Union of Operating Eng’rs, Local No. 49, Minneapolis, Minn., BMS Case
No. 07-PCL-0451, 2007 WL 5037104 at *3 (July 12, 2007) (enclosed); Sch. Serv. Emps. Local
284 v. Indep. Sch. Dist. No. 281, No. 01-2219, 2002 WL 1013767 at *4 (Minn. Ct. App. May 21,
2002) (recognizing these standards) (enclosed). Although the BMS generally gives significant
weight to job descriptions when determining the supervisory status of employees, it has
emphasized that job descriptions are not determinative and “the Statute requires the delegation of
supervisory authority to employees must be a matter both of form and substance.” City of
Cannon Falls, 2007 WL 503104 at *4,

The BMS standard appears to require a more fact-specific inquiry regarding the form and
substance of the delegation of supervisory authority to determine whether an employee is a
“supervisory employee” under PERLA. As stated above, the Attorney General’s Office does not
generally render opinions upon hypothetical or fact-dependent questions and is not equipped to
investigate and evaluate questions of fact. Op. Atty. Gen. 629a (May 9, 1975). As attorney for
the Civil Service Board, you may be in a position to make the appropriate factual determinations
and provide relevant legal analysis to the Board.

Other resources may also be available to you: The League of Minnesota Cities has

published guidance on the definition of supervisory employees under PERLA. See League of
Minnesota Cities Human Resources Reference Manual, ch. 6 at 21-23 (July 8, 2019) (excerpt
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enclosed). The manual is available in its entirety at https.//www.lmc.org/media/document/1/
laborrelationschapter. pdf?inline=true. You may also wish to contact the BMS, which has the
authority to resolve labor disputes involving public employees.

Sincerely,

¥ £ _ /?_ - ',;f:/;w
Gtz Tl

KATHERINE HINDERLIE
Assistant Attorney General

(651) 757-1468 (Voice)
(651)297-1235 (Fax) )
katherine.hinderlie@ag.state.mn.us

Enclosures:  Op. Atty. Gen. 629a (May 9, 1975)
Op. Atty. Gen. 629a (July 1, 1935)
Am. Fed’n of State, Cty. and Mun. Emps., Council No. 65, Nashwauk v. City of
Buhl, 541 N.W.2d 12 (Minn. Ct. App. 1995)
In re Petition for Clarification of Appropriate Unit City of Cannon Falls, Minn,
and Int’l Union of Operating Eng'rs, Local No. 49, Minneapolis, Minn., BMS
Case No. 07-PCL-0451, 2007 WL 5037104 (July 12, 2007)
Sch. Serv. Emps. Local 284 v. Indep. Sch. Dist. No. 281, No. 01-2219, 2002 WL
1013767 (Minn. Ct. App. May 21, 2002)
League of Minnesota Cities Human Resources Reference Manual, ch. 6 (July 8,
2019) (excerpt)
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Opinions of the Attorney General
Hon. WARREN SPANNAUS

ATTORNEY GENERAL: OPINIONS OF: Proper subjecls
for opinions of Attorney General discussed.

Thomas M. Sweeney, Esq. May 9, 1975
Blaine City Attorney 629-a
2200 American National Bank Building (Cr. Ref. 13)
St. Paul, Minnesota 55101

In your letter to Attorney General Warren Spannaus,

you state substantially the following
FACTS

At the pgeneral election in November 1974 a proposal to
amend the city charter of Blaine was submitted to the
city’s voters and was approved. The amendment provides
for the division of the city into three election districts and
for the election of two council members from each district.
It also provides that the population of each district shall
not be more than 5 percent over or under the average popu-
lation per district, which is calculated by dividing the total
city population by three. The amendment also states that
if there is a population difference from district to district
of more than § percent of the average population, the char-
ter commission must submit a redistricting proposal to the
city council,

The Blaine Charter Commission in its preparation and
drafting of this amendment intended that the difference in
population between election districts would not be more
than 5 percent over or under the average population for
a district. Therefore, the maximum allowable difference in
population between election districts could be as great as
10 percent of the average population.

You then ask substantially the following

QUESTION

Does the Blaine City Charter, as amended, permit a
maximum population difference between election districts
of 10 percent of the average population per district?

OPINION

The answer to this question depends entirely upon a
construction of the Blaine City Charter. No question is
presented concerning the authority to adopt this provision
or involving the application or interpretation of state sta-
tutory provisions. Moreover, it does not appear that the
provision is commonly found in municipal charters so as
to be of significance to home rule charter cities generally.
See Minn. Stat. § 8.07 (1974), providing for the issuance of
opinions on questions of “‘public importance.’”*

* Minn, Stat. §8.07 (1974) lists those officfals to whom
opinions may be Issued. That section provides as follows:
The attorney general on application shall give his opin-
fon, in wrillng, to county, city, town attorneys, or the
attorneys for the board of a school district or unorgani-
zed territory on questions of public importance; and on
application of the commissioner of education he shall
glve his opinion, in writing, upon any gquestion arising
under the laws relating to public schools, On all school
matters such opinion shall be decisive until the question
involved be decided otherwise by a court of compelent
jurisdiction.
See also Minn. Stat, §§ 8.06 (regarding opinions to the log-

IN THIS ISBUR
Subject Op. Ne. Dated
ATTORNEY GENERAL!: Opinions Of.
629-a 65/9/75
COUNTY; Pollution Control: Solid Waste,

125a-68 5/21/76

In construing a charter provision, the rules of statutory
construction are generally applicable. See 2 McQuillin,
Municipal Corporations § 9.22 (3rd ed. 1966). The declared
object of statutory construction is to ascertain and effec-
tuate the intention of the legislature. Minn. Stat. & 645.16
(1974). When the words of a statute are not explicil, the
legislature’s intent may be ascertained by considering,
among other things, the occasion and necessity for the law,
the circumstances under which il was enacted, the mischicf
to be remedied, and the object to be attained. Id.

Thus, an interpretation of a charter provision such as
that referred to in the facts would require an examination
of a number of factors, many of which are of a peculiarly
local nature, Local officials rather than stale officials are
thus in the most advantageous position to recognize and
evaluate the factors which have to be considered in con-
struing such a provisicn. For these reasons, the city attor-
ney is the appropriate official to analyze questions of the
type presented and provide his or her opinion to the
municipal council or other municipal agency. The same is
true with respect to questions concerning the meaning of
other local legal provisions such as ordinances and reselu-
tions. Similar considerations dictate that provisions of
federal law generally be construed by the appropriate
federal authority.

For purposes of summarizing the rules discussed in
this and prior opinions, we note that rulings of the Attorney
General do not ordinarily undertake to:

(1) Determine the constitutionality of state statutes since
this office may deem it appropriate to intervene and de-
fend challenges to the constitutionality of statutes. See
Minn. Stat. §555.11 (1974); Minn. R. Civ, App. P. 144;
Minn. Dist Ct. (Civ.) R 24.04; Op. Alty. Gen. 733G, July
23, 1945.

(2) Make factual determinations since this office is not
equipped lo investigate and evaluate questions of fact.
See, e.g., Ops, Atty. Gen. 63a-11, May 10, 1955 and 121a-6,
April 12, 1948.

(3) Interpret the meaning of terms in contracts and other
agreements since the {crms are generally adopted for
the purpose of preserving the intent of the parties and
construing their meaning often involves factual determin-
ations as to such intent, See. Op. Atty. Gen, 629-a, July
25, 1973,

(4) Decide questions which are likely to arise in litiga-
tion which is underway or is imminent, since our opin-
ions are advisory and we musl defer to the judiciary in

islature and leglslative committees and commissions and
to state officials and agencies) and 270.09 (regarding opin-
ions to the Commissioner of Revenue),
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such cases. See Ops. Atty. Gen. 513M, Oct. 18, 1956, and

106n, March 30, 1951.

(5) Decide hypothetical or moot questions. See Op. Aity.

Gen. 519M, May 8, 1951

(6) Make a general review of a local ordinance, regula-

tion, resolution or contract to determine the validity

thereof or to ascertain possible legal problems, since

the task of making such a review is, of course, the re-

sponsibility of local officials. See Op. Atty. Gen. 477b-14,

Oct. 9, 1973,

(7) Construe provisions of federal law. See textual dis-

cussion supra.

(8) Construe the meaning of terms in city charters and

local ordinances and resolutions. See textual discussion

supra.

We trust that the foregoing general statement on the

nature of opinions will prove to be informative and of
guidance to those requesting opinions.

WARREN SPANNAUS, Attorney General
Thomas G. Mattson, Assist. Atty, Gen.

MAY, 1985
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usofficial
ATTORNEY GERERAL OPIHIONS —- Rendered only upon request of county
attorney on county mmtters, oity at-

iorney om oity matters. § 115, M.M.8t.,
1827 .

July 1, 1935, '

Dr. . ¥. Rimer
Bregkenridge, Virnemeta

Desr Birt

Tour letter o Attorney Genmerzl Harry N, Peterson
unisr dat. of June Z3%h, dogether with enclesures, have besn
réfazrred to the undersigned for attention,

1t appears from the statements accompanylng your
lestey thet you havs filed certain claims against he gity ef
Breckenridge and the connty of Wilkin for wsul~sl zerviges rem-
dered in agerdain cmses, It also sppsers Irow a letter of the
sounty attorney, ¥, 2. [lwin, under dzte of April 35, 1938,
that effer be investigeted your claims he found "that this sep-
viee wes mevey puthorized fromw the county's side of the claim,
end seedrdingly I made a wownrandum therson of ‘Disspproved! . ®

I% elego appears from o letter writien to you under
dadn of April 27, 1635, by your attorney, Wr. Lewie %, Jonses,
dhaey "having filed your c¢lalm and 1at the tlme go by within which
to av-perl, we ars aimply holplaaz,

%8 almo Alrest your attantion to Mason's Minnesotsa
S¢atuten of 1907, Seoiion 115, whereby the Attorney General 1ie
permitted to rendesr offiolnl opiniond on matiers of city ad-
ministrrition only upon request of the city atiornsy and on matters
relating to ocounty admwinietretion only upon requect of the county

agtornsy.
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Dr. E, W. Rimer — 2.

If the cilty cvunoil of Brockenridge desires an opinion
on any of the msiters referved to by you, it may have its attorney
submit a request for the same. It will then become our “wmty and
we will be glad to render an official opinirn on metters so sub-.
ritted by the olty attoriusy. The same rile holds trus with refer-
ence to reguests Jor opinions on ocounty mstiers. The county &t~
tormey iz the legal adviaer of the county board, as wall as Ootherx
ooumty officials with referense t¢ administrative affairs of
ths ocountty. Az appears from the letiere acoompanyling your esmzuni-
ottlon the coumty attormey ha# disaliowed your olaime and your at-
tormey has advised you that you let the time go by witkiu whish
%3 fije sx mppesl from the disallewano® of your olaime. I% iwm
apparent, therefere, that nm epinion from this off’ce would ke of
ne avail. '

Boreever, sx a2 prefesmsional man, you will readlily umdex-
stamd the ilspropriety of the attormey generzl in glving any suek
epinien im the absence of any request therefor from the proper amu-
thorities. It has long bsen the cstablished practice of this of-
fiee te give szuoh orlmicne only when recuested imr writimg by the
ity attormey with refersmce to ¢ity matters and the county atternay
withk reference %o county maitexs. Confuelon could only resal$
from any other ssurse of prodedurse.

Trueting that you #ill umdorstand our peeition in the

mettere, wd are
Yours very truly,

HARRY H. PETERSON
Attorney Gensrul

By__DAVID J, FRIQKSON
DJEILL Asslstant Attornay Ueneral
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American Federation of State, County and Mun. Employees,..., 541 N.\W.2d 12 (1995)

541 N.W.2d 12
Court of Appeals of Minnesota.

In the Matter of a Petition for Investigation
and Determination of Public Employces'
Appropriate Unil and Exclusive Representative.
AMERICAN FEDERATION OF STATL, COUNTY
AND MUNICIPAL EMPLOYLEES, COUNCIL
NO. 65, NASHWAUK, Minnesota, Respondent,
V.

CITY OF BUIIL, Minncsota, Relator,
Commissioner of Bureau of
Mediation Services, Respondent.

No. C5—95-1617.
|
Dec. 12, 1995.
]

Revicw Denied Jan. 25, 1996.

Synopsis

The Commissioner of the Burcau of Mediation Services
certified union as exclusive representative of all supervisory
employees of city police department. City sought judicial
review. The Court of Appeals, Schumacher, J., held that
union could be certificd as exclusive representative for
both supervisory and nonsupervisory employees of police
department.

Affirmed.

*12 Svllabus by the Court

Under Minn.Slat. § 179A.06 (1994), a labor organization
may be the exclusive representative of both supervisory/
confidential and nonsupervisory/nonconfidential employees
of the same public employer if the employees are “peace
officers subject to licensure under sections 626,84 to
626.855.”

Attornceys and Law Firms

Don L. Bye and Timothy W. Andrew, Halverson Watters
Downs Reyelts & Bafeman, Ltd., Duluth, for Amcrican
Federation of State, County and Mun. Employces, Council
No. 65.

Rodney G. Otterness, Kent E. Nyberg Law Office, Ltd,,
Grand Rapids, for City of Buhl.

and decided by HMARTEN, and

SCHUMACHER and FORSBERG LI

Considered PJ.,

Retired judge of the Minnesota Court of Appeals, serving
by appointment pursuant to Minn, Const.art. V1§ 1.

OPINION
SCHUMACHER, Judge.

Relator City of Buhl secks review of the decision of
the Commissioner of the Bureau of Mediation Services
certifying respondent American Federation of State, County
and Municipal Employees, Council No. 65 as the exclusive
representative of all supervisory employees of the city's police
department. The city argues that AFSCME No. 65 may not
be certified as the exclusive representative of the city's police
department's supervisory employces because AFSCME No.
65 is the exclusive representative for a unit of nonsupervisory
employees of the city's police department, We affirm.

FACTS

AFSCME Council No. 65 is a labor organization that
*13 of the
nonsupervisory employees of the Buhl Police Department.
On February 9, 1995, the union petitioned the Bureau of
Mediation Services for a determination of appropriate unit

is certified as the exclusive representative

and certification as the exclusive representative for a unit of
supervisory employees within the police department. The unit
the union seeks to represent includes two employees.

Following a hearing, the Commissioner certified the union as
the exclusive representative for the following unit:

All supervisory employees of the
Police Department of the City of Buhl,
Minnesota, who are public employees
within the meaning of Minn, Stat.
179A.03, Subd. 14, excluding all other
employees.
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American Federation of State, County and Mun. Employees,..., 541 N\W.2d 12 (1995)

[SSUE

May the Bureau of Mediation Services certily as the exclusive
representative of supervisors in a police department a union
that already is the exclusive representative of nonsupervisors
in that same police department?

ANALYSIS

The city argues that, under Minn.Stat. § 179A.006, subd. 2
(1994), AFSCME No. 65 may not be certilied as the exclusive
representative of the police department's unit of supervisory
employees because AFSCME No. 65 is alrcady the exclusive
representative for a unit of nonsupervisory employees of the
police department.

An appellate court is not bound by an agency's decision
when statutory interpretation is involved. -lrvig fel Co.
v Nopthwesiern Belf el Co, 2700 NAW.2d L, D4
(Minn.1978). The Public Employment Labor Relations
Act gives public employees the right to form and join
labor organizations. Minn.Stat. § 179A.06. subd. 2. Public
employees “in an appropriate unit” have the right to designate
an exclusive representative to negotiate with the employer. Jd.
PELRA addresses which units arc “appropriate™

Supervisory or confidential employee
organizations shall not participate
in any capacity In any negotiations
which involve units of employees
other than supervisory or confidential
employces. Except lor organizations
which represent supervisors who are:
(1) firefighters, peace officers subject
to licensure under scctions 626 84
to 626.855, guards at correctional
facilities, or employees at hospitals
other than statc hospitals; and
(2) not statc or University of

End of Documaent

Minnesota ecmployees, a supervisory
or conlidential employee organization
affiliated  with

which s another

employee organization  which s

the exclusive  representative  of
nensupervisory  or  nonconfidential

employees  of the same  public
employer shall not be certified, or
act as, an exclusive representative
for the supervisory or confidential
cmployces. For the purposes of

this subdivision, affiliation means
cither direct or indirect and includes
alfiliation through a federation or joint

body ol employee organizations.

Id

Under PELRA it is generally improper to certify a union
as the exclusive representative for both supervisory and
nonsupervisory cmployees of the same public employer. The
statute, however, creates an exception to this general rule lor
firefighters, peace officers, guards at correctional facilitics,
employees at hospitals other than state hospitals, and state
and University of Minnesota employces. Because the unit
that AFSCME No. 65 seeks to represent is composed of
“peace officers subject to licensure under scetions 626.84
to 626.855," the exception applies and AFSCME No. 65
may represent both the supervisory and nonsupcrvisory
employees.

DECISION
The Commissioner properly certified AFSCMI: No. 65 as the

exclusive representative for the unit made up of supervisors
of the Buhl Police Department.

Affirmed.

All Citations

S4IN.W.2d 12
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IN THE MATTER OF A PETITION FOR CLARIFICATION..., 2007 WL 5037104...

2007 WL 5037104 (MN BMS)
Burcau of Mediation Services
State of Minncsota

IN THE MATTER OF A PETITION FOR CLARIFICATION OF AN
APPROPRIATE UNIT CITY OF CANNON FALLS, MINNESOTA
AND
INTERNATIONAL UNION OF OPERATING ENGINEERS, LOCAL NO. 49, MINNEAPOLIS, MINNESOTA

BMS Case No, 07-PCL-0451
July 12, 2007

UNIT CLARIFICATION ORDER

INTRODUCTION

*1 On November 6, 2006, the State of Minnesota, Bureau of Mediation Services (Bureau), received a petition from the
International Union of Operating Engineers, Local No. 49, Minneapolis, Minnesota (Local 49), requesting clarification
of an appropriate unit for certain employees of the City of Cannon Falls, Minnesota (City). On April 20, 2007, the
Bureau conducted a hearing at the City's office and the record was closed upon completion of the hearing. Shortly before
the hearing was scheduled to begin al 1:00 p.m., the hearing officer discovered his tape recorder was malfunctioning. He
informed the parties they had a right to a recording of the hearing pursuant to Minn. R. 5510.0710 Subp.10 (E) (2006),
and asked if they would like to postpone the hearing until the tape recorder could be repaired. The parties informed
the hearing officer they wanted to waive their right to a recording and go forward with the hearing. We approved the
request because we found waiving the recording requirement would not likely harm the interests of the public or impair
or frustrate the intent or purposes of the Public Employment Labor Relations Act, §§ 179A.01-.25 (2006) (PELRA) and
Minn. R. §510.0210 (20006).

APPEARANCES
Kathleen Miller, City Administrator, appeared on behalfl of the City; and Todd Doncavage, Area Business

Representative, appeared on behalf of Local 49,

[SSUE

Are the positions of Utilities Supervisor and Streets/Parks Supervisor supervisory within the meaning of Minn. Stat.
§179A.03, subd. 17 (2006)? '

DEFNITION OF THE APPROPRIATE UNIT

On June 1, 1979, the Bureau certified Local 49 as the exclusive representative {or:

All employees of the Public Works Department of the City of Cannon Falls whose employment service exceeds the lesser
ol 14 hours per week or 35 percent of the normal work week and more than 100 work davs per year, excluding supervisory
and confidential employees. BMS Case No. 79-PR-765-A.

BACKGROUND

WELTE AN 20 Pl Sionn g D e e e D Gaeere g e o
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The case arises out the City's reorganization of its Public Works Department (Department) during the spring of 2006. The
Department continued its historical structure of scparate divisions for the Utilities and Streets/Parks functions and Local
49 still represents two employees in the General Maintenance Worker 1T classification in Utilitics and three employees
in the General Maintenance Worker | classification in Streets/Parks. However, the City created two new positions,
Utilitics Supervisor and Streets/Park Supervisor, because it determined the Department was understaffed. The City was
particularly concerned about problems in the Utilities division which it primarily attributed to inadequate supervision.
Belore the Department was reorganized the only person in the Department with supervisory authority since 2002 was the
Department Director, Barry Underdahl. Underdahl had been the Assistant Director of the Department between 1999
and 2002, but the City eliminated that position when it promoted him to Director in 2002,

*2 The City promoted Mark Albert, a General Maintenance Worker I, Lo Utilitics Supervisor in May 2006 and he
continues to occupy that position. The City hired an outside candidate to [il{ the Streets/Park Supervisor position shortly
thercafter, but the City terminated his employment last December and the position was vacant at the time of the hearing.
On November 6, 2006, Local 49 filed a petition with the Burcau in which 1t disputed the City's contention the positions
were supervisory and requested the Burcau conduct a hearing to determine an appropriate unit for the positions.

The City mantains the positions of Streets/Parks Supervisor and Utilities Supervisor (subject positions or positions)
have been delegated authority to perform or elfectively recommend a majority of the functions in Minn. Stat. § 179A.03,
subd. 17 (2006) and therefore, they are supervisory within the meaning of PELRA. Alternatively, the City argues even iff
the positions do not satisfy the supervisory test they are presumed to be supervisory because they are assistant(s) to the
administrative head of the Department. Since supervisory employees are essential under PELRA they must be excluded
from Local 49's non-essential unit.

Local 49 maintains the City removed the positions from its unit in violation of Minu, Stat. § 179A.03, subd. 17. It also
contends the City has not delegated authority to the positions to perform a majority of the supervisory responsibilitics.

Finally, it asserts 85% to 90% of the work performed in the subject positions is the same as that performed by bargaining

= unit members. Therefore, the positions should be included in its unit because they are not supervisory and/or share a
community of interest.

DISCUSSION

[. APPLICABLE STANDARDS.

Mino. Stat. §179A.09, subd. 2 (2006), provides, “[tlhc commissioner shall not designate an appropriate unit which
includes cssential employees with other employees.” Minn, Stat. §179A.03, subd. 7 (2006), includes supervisory employces
among those defined as essential. Therefore, if we determine the subject positions are supervisory they may not be
included within the appropriate unit of other-than-cssential cmployees represented by Local 49. Minnesota Statutes
§179A.03, subd. 17 (20006), provides:

Supervisory employee. “Supervisory employee” means a person who has the authority to undertake a majority of the
{ollowing supervisory functions in the interests of the employer: hiring, transfer, suspension, promotion, discharge,
assignment, reward, or discipline of other employees, dircction of the work of other employces, or adjustment of other
employees' gricvances on behall of the employer. To be included as a supervisory function which the person has authorily
to undertake, the exercise of the authority by Lhe person may not be merely routine or clerical in nature but must require
the use of independent judgment. An employce, other than an essential employee, who has authority to cffectively
recommend a supervisory function, is deemed to have authority to undertake that supervisory function {or the purposes
of this subdivision. The Administrative head of a ... municipal utility...and the administrative head's assistant, arc always
considered supervisory employees.
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*3 The removal of employees by the employer from a nonsupervisory appropriate unit for purposes of designating the
employees as “supervisory” shall require either the prior written agreement of the exclusive representative and the writien
approval of the commissioner or a separate determination by the commissioner before the redesignation is effective.

In American Federation of State, County, and Municipal Employees. Local No. 66, and Independent School District
No, 700, Hermantown, BMS Casc No. 85-PR-570-A (March 15, 1985), the Bureau set out the standards we apply to
determine whether the requisite delegation of supervisory authority has occurred. First, the employer must establish
the employee is aware of and knowledgeable ol the delegation. Second, the employer can demonstrate authority has
been accepted and would be exercised. Third, the employce understands how the authority would be exceuted. See also,
Independent School Distriet No. 727 and School Scrvice Employees Local 284, BMS Case No. 06-PCL-915 (The Court
of Appeals affirmed our use of this test in School Scrvice Employees Local 284 v. 1.5.D. No. 281, Rabbinsdale, BMS

File No. 0[-PCL-1121 (Minn. App. 2002) (Unpublished). :

1. ANALYSIS

Local 49 maintains the positions should be included in its unit because the City violated the Statute in designating them
supervisory. Tt also contends the positions belong in its unit because they do bargaining unit work and, therefore, sharce
a community of intercst. We reject these arguments for the reasons described below.

Local 49 argues the City violated Minn. Stal. § 1794.03, subd. 17, by removing the subject positions from its unit
without, “either the prior written agreement of the exclusive representative and the written approval of the commissioner
or a separate determination by the commissioner before the designation is elfective.” We disagree. This section bars
remove” or “redesignate” an

1224

employers [rom removing existing positions from a nonsupervisory unit. The City did not
existing position. Rather, it created two new positions. When an employer creates new posilions or designates a vacant
position supervisory we have consistently found the forcgoing scction Lo be inapt and do not believe it applies here. See,
e.g., Independent School District No. 727, supra; AFSCME, Local 49 and Virginia Public Utilitics Commission and
Minnesota Association of Professional Emplovees, BMS Casc No. 05-PCL-1018 (August 2, 2005).

The City does not dispute Local 49's claim that 85% to 90% of the dutics performed by the new positions is
indistinguishable from bargaining unit work, but argues it is not relevant to our determination. We agree. Our
authority in this matter is limited to determining whether the subject positions s are supervisory under PELRA, United
Steelworkers ol America and Housing and Redevelopment Aulhority of Virginia, BMS Case No, 84-PR-1191-A (August
15, 1984); IUOE, Local No. 49 and City of Minneapolis und City Employees Locil No. 363, 93-PCL-25 (May 23, 1996)
Ruling on Request for Reconsideration. The Bureau has no statutory authority to include supervisory or confidential
employees in a bargaining unit because they are found (o perform duties normally carried out by employees within the
unit. Indeed, such a determination would explicitly be contrary to law. Accordingly, such an issue in not justiciable
through unit clarification proceedings but, is reserved for the partics lo resolve through the bargaining process.” United

*4  As with most cascs that come before us concerning supervisory status, the ultimate authority to execute many,
if not all, of the statutory duties rests with its governing body of the public employer. For cxample, even the City's
administrator lacks authority to discharge an employee without the City Council's approval. Nevertheless, as the City
notes, if we determine the subject employees have authority to “effectively recommend” a majority of the functions in
Minn, Stat. § 179A.03, Subd. 17 (2006), they mect the delinition ol a “supervisory employee” and must be excluded rom
the appropriate unit of non-essential employees represented by Local 49, Accordingly, we will apply Hermantown to
determine whether the City has established the positions are supervisory.
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The City relics almost exclusively on the positions' job deseriptions in support of its position. The deseriptions were
produced in the spring of 2006 when the positions were created. [Joint Exhibits 3, 4]. The supervisory responsibilitics of
the positions were described, in relevant part as:

“Directly supervises employees in the Department. Carries out supervisory responsibilities in
accordance with the City's policies and applicable laws ... planning and directing wark; evaluating
performance and ensuring adequate execution and completion of tasks assigned.”

The City modified the job descriptions last December by adding an additional sentence at the end of this scction:
“Recommends hiring, transfer, suspension, promotion, demotion, discharge, reward, and discipline of ... Departiment

i leunee M ITaTd Tehiliie {091
DYECS. [JOinl DXOIOIS 1, 4.

Other than the job descriptions, the only evidence the City submitted regarding the supervisory authority of the positions
were some conversations between the Director, Barry Underdahl, and the Utilities Supervisor, Mark Albert, around
the time he was promoted in May 2006. They discussed some of the problems at the wastewater treatment plant and
how Albert would be expected to provide supervisory oversight in his new position, which had been lacking due to
understalling. The Director talked about the importance ol keeping the employeces busy and on task and suggested Albert
set up a written schedule to ensure proper system maintenance. We lind this testimony and the job descriptions support
the City's position regarding the supervisory [unctions ol assignment and the direction of the work of other employecs.

The City apparently recognized the initial job descriptions did not strongly support its position because it changed them
by granting additional authority to recommend eight (8) additional supervisory functions. The City argues this additional
authority renders the positions supervisory because the modified job descriptions grant authority to recommend a
majority of the supervisory functions under the Statute. Although we generally give significant weight to job descriptions
when determining the supervisory status of employees, we have never treated them as determinative. Hermantown
reflects our view that the Statute requires the delegation of supervisory authority to employees must be a matter both of
form and substance and in that latter regard the City's position is unpersuasive.

*5 It is particularly significant that the City never communicated the change in supervisory authority Lo the Utilities
Supervisor, Mark Albert, or the Strects/Parks Supervisor before he left the City. Consequently, the City cannol meet
the threshold Hermantown standard that the employces be aware of and knowledgeable of their supervisory authority.
Since the employees were unaware of the alleged delegation it follows the City could not meet the other Hermantown
standards. That is, the employecs accepted the additional authority, would exercise it, and understood how it would be
applied. Albert's testimony indicated he knew he was responsible for assigning and directing work but beyond that he
was unclear about the scope of his authority. It was clear {rom his testimony he would consult with the Director and
defer to his judgment should a supervisory issue arise. The Director and the City Administrator stated they would not
make supervisory decisions relating to an employee in Mark Albert's division without considering his opinion. We {ind
this testimony credible but agree with Local 49 it undermines rather than supports the City' position, because it evinees a
lack of independent judgment by Mark Albert. Thus, the [acts do not support the requirement Lthe positions, “effectively
recommend”, a majority of the supervisory functions. Minn. Stat. § 179A.03, subd. 17.

The City contends the Burcau does not consider the concerns of smaller public employers like Cannon Falls when it
makes supervisory determinations. The City argues, unlike larger employers, smaller employers lack resources to comply
with the Statute and requiring them to do so place an unfair burden on them. We disagree because we do not believe the
statutory requirements arc particularly burdensome evea for a smaller employer such as the City. More importantly, the
Burcau lacks authority under PELRA to create such an exception even if we believed the City's argument had merit.
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We conclude the City has failed to establish the positions are supervisory. The evidence indicates the City has sufficiently
delegated authority to the positions to undertake or effectively recommend only two (2) of the ten (10) supervisory
functions on behalf of the City. In sum, the record indicates the positions are “lead workers” rather than supervisors
with a broad range of authority.

Finally, the City argues in the alternative we must exclude the positions from Local 49's unit based on Lhe section of the
Statute which states, in relevant part, that “the Administrative head of a ... municipal utility...and the administrative
head's assistant, are always considered supervisory employees.” Minn. Stal. § 179.03, Subd. 17. I{ this section controlled
we agree the positions would be presumptively supervisory. For example, the current Department Director, Barry
Underdahl, was excluded from Local 49's unit when he was the Assistant Department Director belore being promoted
in 2002, Nevertheless, we reject this argument because this section no longer applies. The City did not rcestablish
Underdahl's old position as the sole assistant to the Public Works Director which had supervisory authority over rank
and file employees in both Department divisions. Instead, it created two new positions with more limited authority whose
job dutics are determined and circumscribed by their respective division assignments.

CONCLUSIONS OF LAW AND ORDER,

*¢ 1. The Utilities Supervisor is not supervisory within the meaning of Minn. Stat. §179A.03, subd. 17 (2006), and is
included in the appropriate unit represented by Local 49,

2. The Streets/Parks Supervisor, is not supervisory within the meaning of Minn. Stat. §179A.03, subd. 17 (2006) and is
included In the appropriate unit of non-essential employees represented by Local 49.

3. The County shall post this Order at the work locations of the employees involved.

James A. Cunningham, Jr.
Commissioner

Neil Bowerman

Hearing Officer

Footnotes
| The Court describes the factors somewhat differently but the test is not materially different. The Court slated it thusly; “When
dealing with newly created job descriptions, the evidence must show that there has been an express delegation of supervisory
functions to the employees, the employees have been trained regarding their new responsibilitics, and the employees have the
knowlcdge necessary to meet their new responsibilities and intend do so0.”
2007 WL 5037104 (MN BMS)
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UNPUBLISHED OPINION
KLAPHAKE, Judge.

*1 Respondent Independent School District No. 28] filed
a “Petition for Clarification or Amendment of Appropriate
Unit” with respondent Burcau of Mediation Scrvices (BMS),
sccking to exclude six newly created positions, which

are held by nine incumbent employees from an cxisting
bargaining unit, on the basis of their supervisory status.
Relator School Service Employees, Local No. 284, is the

exclusive representative for the existing unit, described as:

Service  cmployees  employed by

the  School District  excluding  the
following:  confidential  employees,
supcervisory employces, cssential

employees, cmergency employees, part-
time employees whose service does not
exceed 14 hours per week, employees
who hold positiens of a temporary or
scasonal character for a period not in
excess of 67 working days in any
calendar year.

Based on testimony and evidence presented during a four-
day hearing, the hearing officer found that the positions arce
supervisory within the meaning of Minn.Stat. § 179A.03,
subd. 17 (2000), and thus excluded from the existing

bargaining unit.

Relator secks certiorari review of the clarification order.
Because the commissioner's decision is supported by
substantial evidence in the record and is not arbitrary or
capricious ov affected by other error of law, we affirm.

DECISION

In this certiorari review of a decision by the Comimissioner
of the Burcau of Mediation Scrvices (BMS) relating to

supervisory employecs,

[t)his BMS

[c]Jommissioner's decision unless, upon

courl  will affirm  the
independent evaluation, the decision is
shown to be unsupported by substantial
evidence, basced upon crrors of law, or
arbitrary and capricious. When reviewing
questions of law, this court is not bound
by the agency's decision and nced not
defer to the agency's expertise. Statutory
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construction is a question of law, subject
to de novo review.

Minn. Teamsters Pub. & Law Enforcement Emplovee's Union,
Local No. 320 v. County of McLeod, 309 N.W.2d 554, 556
(Mina.App.1993) (citations omitted); see also Minn.Stat. §
179A.051 (2000) (“Decisions of the commissioner relating
to supervisory * * * employecs * * * may be reviewed on
certiorari by the court of appeals.”).

Relator argues that the hearing officer erred by refusing to
consider whether respondent commutted unfair labor practices
by allegedly meeting and negotiating with the nine cmployees
from the unit without giving relator nofice of its intent to
do so. The commissioner, however, has the authority to
hear claims of unfair labor practices only when those claims
affect the result of an election. See Minn.Stal. § [79A.12,
subd. 1 (2000). Claims of unfair labor practices must be
brought in district court under Minn.Stat. § 179A.13, subd.
1 (2000) (“Any cmployce, employer, employee or employer
organization, cxclusive representative, or any other person
or organization aggrieved by an unfair labor practice * * *
may bring an action * * * in the district court of the county
in which the practice is alleged to have occurred.”). Thus,
district courts have original jurisdiction over claims of unfair
labor practices that arisc outside of an clection. See Am. Fedn
of State, County & Mun. Emplovees Local 66 v St. Louis
County Bd. of Conumr's, 281 N.W.2d 166, 170 (Minn.1979)
(“district court has jurisdiction over an action alleging an
unfair labor practice by a public employet”).

*2 Because the district court has jurisdiction over claims
of unfair labor practices, the hearing officer did not err
in determining that the commissioner lacked authority
to consider these claims. The parties' various arguments
regarding whether respondent's actions constituted improper
negotiations or involved inherent managerial policy, which
may implicate unfair labor practices, arc outside the scope of
this appeal. Cf. Minneapolis Ass'n of Adm'rs & Consultants
Dist. No 1, 311 N.W.2d
474, 475 {Minn.1981) (rcjecting union's claim that school

v, Minneapolis Special Sch

district committed unfair labor practice when it altered
several positions by divesting them of their administrative
functions, withoul engaging in collective bargaining, and then

petitioned to eliminate those petitions from bargaining unit
that represented supervisory employees).

18

Relator argues that the hearing officer crred by refusing to
allow it to introduce cvidence on how respondent treated
the employees. Relator claims that this cvidence falls within
the community-of-interest factors, which include “the history
and extent of [the] organization” and “the desires of the
petitioning employee representatives.” Minn.Stat. § 179A.09,
subd. 1 (2000). Relator argues that these factors must be
considered whenever the commissioner exercises his power
to detcrmine appropriate units. See Minn.Stat. § 179A.04,
subd. 2 (2000) (commissioner's powers, authority, and duties
include “determinfing] appropriate units, under the criteria of
section 179A.097).

Respondent's petition, however, did not scek to determine
the appropriateness of a unit; rather, it sought to clarify an
existing unit by determining whether these nine e’mployecs
should be excluded from the unit because, with their new job
duties, they are now supervisory employees. See Minn.Stat.
§ 179A.03, subd. 17 (2000) (definition of supcrvisory
employee). Despite dicta in several cases from this court
that suggest otherwise, the community-of-interest factors
set out in Mion.Stat. § 179A.09 arc not relevant and
do not apply to petitions sccking fo clarify a unit by
determining whether certain employces are supervisory. See,
e.g., In re Petition for Clarification of Appropriate Unii, 555
N.W.2d 552, 554 (Minn.App.1996) (discussing community
of interest criteria in certiorart appeal from commissioncr's
order prohibiting confidential supervisory cmployee from
remaining in supervisory bargaining unit); Local No. 320.
509 NLW.2d al 556 (citing community of intercst criteria on
review of commissioner’s order concluding that employcc
was supervisory and thus member of unit composed of
supervisory cmployees).

Even if the community-of-interest factors were relevant lo
this proceeding, those factors do not involve unfair labor
practices. As respondent aptly states:

The factors [set out in Minn.Stal. §
[79A.09, subd. 1] arc intended to aid in
determining whether the classificalions
proposed for inclusion in an appropriate
unit have a sufficient community of
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interest so as to promote orderly and
constructive collective bargaining, rather
than divergent interests and goals that
may result in turmoi] and an inability
of cither the employer or the exclusive
represenlative to mect the needs of all

members.

*3  The evidence relator claims that it would offer on
the community-of-interest factors appcars identical to the
evidence it cites in support of its unfair labor practices claim.,
We agree with respondent and BMS that relator's arguments
on this issue arc merely an attempt to “bootstrap™ its claims of
unfair labor practices onto the community-of-interest factors.
The hearing officer’s refusal to allow cvidence on relator's
claimed community-of-interest factors was thus appropriate.

HL

The process for excluding supervisory employees from a

nonsupervisory bargaining unit is set forth as follows:

of cmployces by the

The removal
employer  from a  nonsupervisory
appropriaic  unit  for the

employees  as

purposc
of designating  the
“supervisory employees” shall require
cither the prior written agreement of
the exclusive representative and  the
written approval of the commissioner
or a separatc determination by the
commissioner before the redesignation is

clfeetive.

Minn.Stat. § 179A.03, subd. 17. This statute further sets out
the eriteria to be considered when determining whether an

employec is a supervisor:

“Supervisory employee” means a person
who has the authority to undertake a
majority of the following supervisory
functions in the interests of the employer:
hiring, transfer, suspension, promotion,

discharge, assignment, reward, or
discipline of other employecs, direction
of the work of other
or adjustment of other
gricvances on behalf of the employer.
To be

function which the person has authority

employecs,
cmploycee's

included as a supervisory

to undertake, the excrcise of the
authority by the person may not bc
merely routine or clerical in nature but
must require the use of independent
judgment. An employee, other than an
essential employee, who has authority
to effectiveiy recommend a supervisory
function, is deemed to have authority to
undertake that supervisory function for
the purpose of this subdivision.

Id.

At the beginning of the hearing, both parties agreed that these
employees do not have the authority to transfer. And in this
certiorari appeal, relator does not specifically challenge the
hearing officer's findings that the employees have authority to
assign, reward, discipline (oral and written reprimands), and
direct the work of other employces. Thus, these five factors
are not at issue herc and will not be addressed.

Relator argues that because only the school board has the
authority to hire, discharge, suspend, or promote employces
and because the school board cannot delegate this authority
to other individuals, these employees cannot be assigned
these responsibilities. See Minn.Stat. § [23B.02, subd. 14
(2000) (school “[bloard may employ and discharge necessary
employees and may contract for other services™). Relator
also argues that the evidence fails to cstablish that the
cmployces have authority to exercise independent judgment
in the adjustment of gricvances. Relator finally argues that the
testimony of the employees failed to establish that they have
current actual authority or ability to perform these {unctions.
See County of McLeod v Law Enforcement Labor Servs., Inc.,
499 N.W.2d 518, 520 (Minn.App.1993) (employee must bave
current actual authority to exercisc majority of supcrvisory
functions).

*4 The statute requires only that the employces exercise
independent judgment and have “authority to effectively
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recommend a supervisory function.” Minn.Stat. § 179A.03,

subd. 17 (emphasis added).! When dealing with newly
created job descriptions, the evidence must show that there
has been an express delegation of supervisory functions to the
employees, the employees have been trained regarding their
new responsibilities, and the employees have the knowledge
necessary to meet their new responsibilitics and tutend to do
s0.

Although this language does not appear to apply to
esseatial employees, at oral arguments before this court,
relator conceded that these employees arc not “essential.”
Minn.Stat. § 179A.03, subd. 7 (2000) (delinition of
“essential” employce).

The employees here testified that they have accepted
the responsibility for these supervisory functions and that
they have the knowledge and training to exercise these
functions. They further testified that they would make
independent judgments in each of these arcas and make their
recommendations to their immediate supervisors. In turn,
their immediate supervisors testi{ied that they delegated these
functions to these employees and that they would follow the
recormmendations made by these employees.

End of Document
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We conclude that this testimony was sufficient lo support
the conclusion that these employees will exercise their
independent judgment and that they have the “current
authority to undertake the function.” The commissioner's
decision that the nine employees are supervisory employeces
is therefore supported by substantial cvidence in the record
and is not arbitrary or capricious. See Couniy of MclLeod,
499 N.W.2d at 520-21 (affirming commissioner's decision
that patrol and investigative sergeants are not supervisory
employees, where they had authority to undertake only five
of the ten supervisory functions and where sergeants, who
are essential employees, only have power to effectively
recommend suspension).

We thereforc affirm the decision of the commissioner.

Affirmed.
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RELEVANT LINKS:

Jva v flse. 380 N W 2d 895
(Minn App 1986}

Minn St 8 1794 03, subd
15

Mg Sue $44 10

Minn Star § [79A 18

Minn Stat. § 179A19

Minn St & 1794 63 subd
17

The definition of public employer also provides that “nothing in this
subdivision diminishes the authority granted pursuant to law to an
appointing authority with respect to the selection, direction, discipline, or
discharge of an individual employee if this action is consistent with
general procedures and standards rclating to selection, direction,
discipline, or discharge which are the subject of an agreement entered into
under sections§§ 179A.01-179A.25 [MNPELRA].”

MNPELRA does not provide any procedural or substantive protection to
probationary employees. This means the union contract will determine
whether a probationary employee has rights to contest a discharge during
the probationary period or has access to other benefits provided by the
contract. This is important for a city because failure to specifically indicate
in the union contract that an employee on probation may not contest their
discharge will generally mean the employee has access to the grievance
procedure, including the right to binding arbitration to contest this
decision. Cities covered by municipal civil service laws have a specific
law governing probationary employees.

15. Strike

The term “strike” is the concerted action in failing to report for duty, the
willful absence from one’s position, the stoppage of work, slowdown, or
the abstinence in whole or in part from the full, faithful, and proper
performance of the duties of employment for the purposes of inducing,
influencing, or coercing a change in the conditions, compensation, or the
rights, privileges, or obligations of employment.

This definition is very broad and includes more actions than the traditional
situation where an employee is outside a facility picketing rather than
working. What is con<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>