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m DEPARTMENT OF 
NATURAL RESOURCES 

Ecological and Water Resources 

500 Lafayette Road, Box 25 

St. Paul, MN 55155-4025 

December 27, 2018 

Minnesota Legislative Reference Library 

ATTN: Acquisitions 

645 State Office Building 

100 Dr. Martin Luther King Jr. Blvd 

St. Paul, MN 55155 

Enclosed is a copy of the Record of Decision (ROD) concerning the Final Supplemental Environmental Impact Statement 

(Final SEIS), prepared by Minnesota DNR (DNR), for the Fargo-Moorhead Flood Risk Management Project (Project) . 

Please keep the enclosed ROD with any Fargo-Moorhead documents you have on file, such as the Final SEIS, Draft SEIS, 

and Preparation Notice document, until February 1, 2019. 

The DNR, as the Responsible Government Unit (RGU) is charged with determining adequacy for the Final SEIS for the 

~· - oroposed Project. Minnesota Rules, part 4410.2800, subpart 4 require the RGU find the Final SEIS adequate if: 

• The Final SEIS analyzed topics identified in scoping. 

• The Final SEIS responded to substantive comments received on the draft SEIS. 

• DNR prepared the Final SEIS in compliance with procedures of Minnesota Rules, parts 4410.0200 to 4410.6500. 

Based upon the Findings of Fact and Conclusions contained in the ROD and the entire record of proceedings, the DNR 

has determined that the Final SEIS for the proposed Project is adequate. This determination, dated December 26, 

2018, concludes the state environmental review process for the Project. 

The ROD is available at this web address: mndnr.gov/fmproject. A physical copy is also available at the following 

locations: 

• DNR Library, 500 Lafayette Road, St. Paul, MN 55155 

• DNR Northwest Region, 2115 Birchmont Beach Rd NE, Bemidji, MN 56601 

• Minneapolis Central Library, 300 Nicollet Mall, Minneapolis, MN 55401, Gov. Documents, 2nd Floor 

• Moorhead Public Library, 118 5th St. S, Moorhead, MN 56560 

• Fergus Falls Public Library, 205 E. Hampden Ave, Fergus Falls, MN 56537 

• Fargo Public Library Downtown, 102 3rd Street North, Fargo, ND 58102 

To request a copy of the ROD, contact the DNR at (651) 259-5168 or via email at jill.townley@state.mn.us. 

... ... ~ 
. 5incerely, 

Jill Townley 
Project Manager 
Equal Opportunity Employer 



m, DEPARTMENT OF 
NATURAL RESOURCES 

Ecological and Water Resources 

500 Lafayette Road 

St. Paul, MN 55155 

December 27, 2018 

To: Those on the Environmental Quality Board (EQB} Distribution List, Other Interested Parties 

Subject: Notice of Completion: Fargo-Moorhead Flood Risk Management Project Supplemental Environmental 
Impact Statement Record of Decision (ROD} and Permit Decision 

Pursuant to the requirements of Minnesota Rules 4410.2800, subpart 6, Interested Parties are hereby notified 

that on December 26, 2018, the Minnesota Department of Natural Resources (DNR} determined that the Final 

Supplemental Environmental Impact Statement (Final SEIS} for the Fargo-Moorhead Flood Risk Management 

Project (Plan B} was adequate. This concludes the state environmental review process for the Project. The 

Record of Decision (ROD} for the Adequacy Determination is enclosed/~ttached. 

{ Following completion of environmental review, on December 27, 2018, the Minnesota Department of Natural 

'· Resources (DNR} made an Order (decision} on the Diversion Authority's Dam Safety and Public Waters permit 

application. 

The DNR determined that the Dam Safety and Public Waters Work Permit Application 2018-0819 for the Fargo­

Moorhead Flood Risk Management Project "Plan B11
, in Clay and Wilkin Counties, Minnesota, and Cass and 

Richland Counties, North Dakota, is APPROVED. The DNR's rationale for the decision is explained in the Findings 

of Fact document, which is available for download at QlJJdnr.gov/fmproject 

Sincerely, 

Jill Townley 
Planner Principal 

Equal Opportunity Employer 



STATE OF MINNESOTA 
DEPARTMENT OF NATURAL RESOURCES 

RECORD OF DECISION 

In the Matter of the Final Supplemental 
Environmental Impact Statement for the Fargo­
Moorhead Flood Risk Management Project, Clay 
and Wilkin Counties, Minnesota, and Cass and 
Richland Counties, North Dakota, Pursuant to 
Minnesota Rules, Parts 4410.0200 to 4410.6500 

FINDINGS OF FACT, CONCLUSIONS AND 
ORDER 

Based upon, and after having considered the entire record of the proceeding, including written reports, 
written and oral data, information, and statements, the Minnesota Department of Natural Resources 
(DNR) makes the following: 

I.FINDINGS OF FACT 

A. Procedural History 

1. The Minnesota Department of Natural Resources (DNR) prepared a state Environmental Impact 
Statement (hereinafter State FEIS) for the Fargo-Moorhead (FM) Flood Risk Management 
Project (the previously-proposed Project). The previously-proposed Project was a dam and 
diversion channel system flood risk reduction project designed to divert flood waters around the 
cities of Fargo and Moorhead, and surrounding metropolitan areas. The previously-proposed 
Project called for the dam and associated staging area not to be used until flood levels were 
approximately at or above the 10-year flood. 

2. The State FEIS was completed in accordance with the provisions of Minnesota Environmental 
Policy Act (MEPA) and concluded in June 2016 with DNR's EIS adequacy determination. See 
Minn. Stat. Ch. 116D (2018). 

3. On February 18, 2016, prior to completion of state environmental review, DNR received an 
application for a Dam Safety and Public Waters Work permit (2016-0386) for the previously­
proposed Project, listing the Flood Diversion Board of Authority (Diversion Authority) as the 
applicant. Based on the October 2016 Findings of Fact for the Dam Safety and Public Water 
Work Permit Application, DNR denied the permit application for the previously-proposed 
Project. 

4. As a result of the permit denial, North Dakota Governor Doug Burgum and Minnesota Governor 
Mark Dayton created a joint Task Force in October 2017 to discuss flood risk reduction options 
and make recommendations. The Task Force created a Technical Advisory Committee/Group 
that included engineers and staff from the Diversion Authority and DNR. The members of the 
Task Force included: Del Rae Williams, Mayor, Moorhead; Heidi Durand, Council Member, 
Moorhead; Joel Paulsen, Council Member, Moorhead; Jenny Mongeau, Commissioner, Clay 
County; Tim Fox, former attorney, Wilkin County; Mark Anderson, Treasurer, Buffalo-Red River 
Watershed District; Curt Johannsen, Mayor, Hendrum; Mark Jacobson, Commissioner, Norman 
County; Jason Benson, Engineer, Cass County; Rob Bergan, Business Leader and Entrepreneur, 
Fargo; Nathan Berseth, Commissioner, Richland County; Bernie Dardis, Board Chair, Greater 
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North Dakota Chamber of Commerce; Craig Hertsgaard, Farmer, Richland County; Tami Norgard, 
Vogel Law Firm; John Strand, Commissioner, City of Fargo; Ken Vein, City Council Member, 
Grand Forks. The Technical Advisory Committee/Group presented the Task Force with options 
and supporting information for potential revisions to the previously-proposed Project. The Task 
Force considered several potential project revisions, but there was not a recommendation to 
pursue a specific option. 

5. On March 16, 2018, the DNR received a permit application for a Dam Safety and Public Waters 
Work permit (2018-0819) for a revised FM Project (hereinafter, Plan B) listing the City of Fargo, 
City of Moorhead, Diversion Authority and U.S. Army Corps of Engineers (USACE) as the Project 
Applicants. Plan B included changes in the alignment of the southern embankment, alignment of 
the eastern and western tiebacks, and river flow through town. These component changes 
resulted in a new inundation and staging area, and also resulted in modifications to, and 
elimination of, some project structures, such as the Comstock Ring Levee. DNR determined that 
the proposed changes were substantial and could affect the potential significant adverse 
environmental effects of the Project [Minn. R. 4410.3000, subp. 3A(1) {2015)], and ordered 
preparation of a Supplemental EIS (SEIS). 

6. A SEIS Preparation Notice was published in the May 21, 2018 edition of the EQB Monitor (Vol. 
42, No. 21). Minn. R. 4410.3000, subp. SB. 

B. Purpose and Need 

7. The purpose for the Project as stated in the USACE Final Feasibility Report Environmental Impact 
Statement {2011) (FFREIS) was " ... to reduce flood risk, flood damages and flood protection costs 
related to the flooding in the Fargo-Moorhead Metropolitan Area." FFREIS § 2.5. A different 
Project purpose, however, was used for the Clean Water Act Section 404(b)(1) evaluation in the 
FFREIS. This purpose and need statement included the non-Federal sponsor's need to address 
flooding from the five Red River tributaries (Wild Rice, Sheyenne, Maple, Rush and Lower Rush 
Rivers) in the Project Area. FFREIS Attachment 1. 

8. In addition, during the State scoping process for the 2016 State EIS, a determination was made 
that the criteria for alternative screening and analysis that were used by the USACE for the 
FFREIS would not meet the requirements for State environmental review set forth in Minn. R. 
4410.2300, G {2015). 

9. To adequately apply the State's alternative screening requirements set forth in Minn. Stat. § 

116D.04, subds. 2 and 4 (2018) and Minn. R. 4410.2300, G {2015), the DNR needed one purpose 
and need statement. The DNR requested that the project proposer clarify the apparent 
discrepancy in project purposes identified in ,i,i 7 and 8. DNR facilitated development of the 
Project purpose and need statement for state environmental review with the Diversion 
Authority and the USACE. The DNR was mindful that, as recognized by numerous federal courts, 
the project purpose should not be so narrow as to preclude the analysis of reasonable, 
environmentally less impacting alternatives. Citizens Against Burlington, Inc. v. Busey, 938 F.2d 
190, 196 (D.C. Cir. 1991) and Audubon v. U.S. Dept. of Transp. 524 F. Supp. 2d 642, 663-64 
(D.Md. 2007). In establishing Project purpose, the DNR also considered the State's interest in 
public safety and flood risk reduction. 

10. The purpose and need statement was revised by the Diversion Authority in consultation with 
the USACE to meet the needs of the State environmental review process. The Project purpose 
and need statement used by the DNR for the State environmental review is: " ... to reduce flood 
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risk, flood damages, and flood protection costs related to flooding in the F-M metropolitan area. 
To the extent technically and fiscally feasible, the Project will: 

• Reduce flood risk potential associated with a long history of frequent flooding on local 
streams including the Red River, Sheyenne, Wild Rice, Maple, Rush and Lower Rush 
Rivers passing through or into the F-M metropolitan area; 

• Qualify substantial portions of.the F-M metropolitan area for 100-year flood 
accreditation (i.e., meets the standard to be shown on Flood Insurance Rate Maps 
(FIRMS) as providing protection) by the Federal Emergency Management Agency (FEMA) 
under the National Flood Insurance Program (NFIP); and 

• Reduce flood risk for floods exceeding the 100-year flood or greater, given the 
importance of the F-M metropolitan area to the region and recent frequencies of 
potentially catastrophic flood events.11 

State FEIS § 1.4. 

C. Plan B Description 

11. The previously-proposed Project was described in detail in the 2016 State FEIS § 2.1.1. Plan Bis 

described in detail in Final SEIS § 2.1.1. Many of the Plan B components are similar to those 
from the previously-proposed Project. The Plan B Project changes the alignment of the Southern 
Embankment, as well as the Eastern and Western Embankments. Plan B also allows more flows 
through the Fargo-Moorhead urban area. These component changes result in a new inundation 

area, and result in modifications to, and elimination of, some p·roject features. See Attachment 
A. 

12. In addition to project component revisions, the DNR elected to use the Period of Record (POR) 
hydrology to analyze Plan B, rather than the Expert Opinion Elicitation Panel (EOEP) hydrology 
that was used on the previously-proposed Project. The decision to use the POR hydrology was 
discussed, and agreed to, by the Governor1s Task Force. This revision resulted in lower flood 
stage elevations for the various flood events that were analyzed. 

13. As proposed, Plan B would retain an approximately 30-mile long diversion channel on the North 
Dakota side of the Fargo-Moorhead area. Plan B also includes about 20 miles of Dam/Southern 
Embankment and Tieback Embankments. Major changes between the previously-proposed 
Project and Plan B include: 

• The Southern Embankment was called the tieback embankment for the previously­
proposed Project. The embankment formerly extended from the diversion inlet control 
structure east into Minnesota. Plan B adds a square-shaped jog to the north in the 
alignment. Starting near the Diversion Inlet Control Structure that is proposed 
approximately 6 miles west of the Red River, the alignment travels east for about 0.6 
mile, then the alignment jogs north for about 1.7 miles, then east for about 2.2 miles, 
then south for about 2.5 miles, before meeting up again very near the previously­
proposed alignment just west of the Wild Rice Control Structure. The purpose of this jog 
is to store additional water. 

• A realignment of the Eastern Tieback Embankment in Minnesota just north of the 
Clay/Wilkin County line crossing Wolverton Creek, where a non-gated culvert structure 
would allow Wolverton Creek to pass through the embankment. The Eastern Tieback 
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Embankment formerly headed straight east on the Minnesota side of the Red River 
Control Structure under the previously-proposed Project. 

• The Western Tieback begins at the Diversion Inlet Control Structure and heads in a 
southwesterly direction along a high ridge. The Western Tieback formerly headed 
straight south under the previously-proposed Project. 

• Slight adjustments to the exact locations of the Diversion Inlet Control Structure, Red 
River Control Structure and Wild Rice River Control Structure. 

• Project operations would allow flows through town up to 21,000 cubic feet per second 
(cfs), rather than at 17,000 cfs under the previously-proposed Project. A flow of 21,000 
cfs at the Fargo gage is approximately a five-percent chance flood (i.e., 20-year flood), 
while a flow of 17,000 cfs equates to a ten-percent chance flood (i.e., 10-year flood). 

• The City of Comstock, Minnesota, would no longer require a community ring levee and 
one is not proposed as part of Plan B. 

D. Supplemental EIS Scoping 

14. In accordance with Minn. R. 4410.3000, subps. SA and SB (2015), DNR adopted a scope and 
issued a SEIS Preparation Notice on May 21, 2018 for Plan B (Preparation Notice). The 
Preparation Notice included those components required by Minn. R. 4410.3000, subp. SB 
(2015), including issues to be analyzed and alternatives to be examined. 

15. An estimated schedule for completion of the supplemental environmental review process was 
included in the Preparation Notice as required by Minn. R. 4410.3000, subp. SB(4) (2015). 

16. The scope of a supplement to an EIS must be limited to impacts, alternatives, and mitigation 
measures not addressed or inadequately addressed in the final EIS. Minn. R. 4410.3000, subp. 
SA (2015). 

17. The State FEIS fully evaluated the environmental and social effects of the previously-proposed 
Project on sixteen topics. Plan B was not expected to result in significantly different impacts for 
five of the sixteen topic areas that were included in the State FEIS; thus, additional information 
on those topics was not required as part of the SEIS. The topics that were adequately evaluated 
in the State FEIS included: 

• Cold Weather Impacts on Aqueduct Function and Biotics. 
• Cover Types. 
• Potential Environmental Hazards. 
• State-listed and Special Status Species. 
• Invasive Species. 

18. Changes in Plan B could affect the potential for significant environmental or social effects of the 
other eleven topics evaluated in the State FEIS [note that three of the eleven (wildlife, stream 
stability and fish passage) were combined for readability in the SEIS]. As a result, the following 
topic areas were proposed for evaluation in the SEIS. 

• Hydrology and Hydraulics 
• Federal Emergency Management Agency (FEMA) Regulations and the Conditional Letter 

of Map Revision (CLOMR) Process 

• Wetlands 
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• Aquatic and Terrestrial Resources (combined Wildlife, Stream Stability and Fish Passage 
sections of the State FEIS) 

• Cultural Resources 

• Infrastructure 
• Land Use Plans and Regulations 

• Dam Safety and Public Waters Regulations and Permitting 

• Socioeconomics 
19. The Preparation Notice identified that the State FEIS contained a robust evaluation of 

alternatives and that this evaluation would not be revisited as part of the SEIS. The proposed 
scope did not identify any additional alternatives for full evaluation in the Draft SEIS. The 
Preparation Notice identified evaluation of Plan Band the No Action Alternative (with 
Emergency Measures), which was based on the assumption that emergency measures currently 
employed in the Project Area would continue to be implemented as necessary to reduce flood 
damages. 

20. The Preparation Notice was distributed to all who received the State FEIS and everyone on the 
EQB distribution list. Minn. R. 4410.1500 (2015). The DNR issued a press release and published a 
summary of the Preparation Notice in the EQB Monitor. Minn. R. 4410.3000, subp. SB (2015). In 
accordance with the requirements of Minn. R. 4410.3000, subp. SB (2015), the Preparation 
Notice was made available for public review during a 20-day scoping period. The scoping period 
commenced on May 22, 2018 and lasted until June 11, 2018. 

21. DNR received 46 individual comment letters or emails on the Preparation Notice. The DNR 
considered all public comments received on the scope of the SEIS. Minn. R. 4410.300, subp. SB 
(2015). The Draft SEIS included responses to timely and substantive comments received on the 
scope. These responses indicated whether and how the scope was modified based on the 
comments. See Draft SEIS Appendix A. A number of comments were considered and resulted in 
minor additions to the details of the scope described above in ~18, but no new topics were 
identified for inclusion. Several commenters suggested evaluating additional alternatives, 
including options that were identified as part of the Task Force process and variations of 
alternatives previously investigated, such as a diversion in Minnesota. All of these alternatives 

. were considered during development of the Draft SEIS. The SEIS consideration of alternatives is 
described in greater detail below in ~~ 64 through 68, Final SEIS § 2.2 and Appendix B. 

E. Draft SEIS 

22. The Draft SEIS incorporates by reference the State FEIS. 
23. Pursuant to Minn. R. 4410.3000, subp. SC, the DNR prepared a Draft SEIS for Plan Bas required 

by and consistent with Minn. R. 4410.2300, D through J, 4410.2400, and 4410.2500 (2015). The 
SEIS's treatment of items D to J (content of EIS) is detailed in~~ 24 through 33. 

24. Cover Sheet: The Draft SEIS has a cover sheet with a signature page. 
25. Summary: The Draft SEIS contains an executive summary. 
26. Table of Contents: The Draft SEIS contains a table of contents. 
27. List of Preparers: This topic is addressed in Chapter 8 of the Draft SEIS. 
28. Project Description: The proposed Project is described in Chapter 2 of the Draft SEIS. 
29. Government Approvals: Governmental permits and approvals, including the government unit 

responsible for each action, are listed in Chapter 1 of the Draft SEIS. 

Fargo-Moorhead Flood Risk Management SEIS - Record of Decision 
December 26, 2018 Page 5 



30. Alternatives: The Draft SEIS addressed the alternatives identified by public comments in 
response to the proposed scope described in the SEIS Preparation Notice. The topic of 
alternatives, including alternatives proposed by commenters, is presented in Chapter 2 of the 
Draft SEIS and discussed in SEIS Appendix B. Draft SEIS § 2.2 and App. B. 

31. Environmental. economic, employment and sociological impacts: Chapter 3 of the Draft SEIS 
addresses these topics. 

32. Mitigation measures: Measures available to avoid or minimize potential adverse impacts are 
described in each topic subsection of Draft SEIS Chapter 3. Chapter 6 of the Draft SEIS includes a 
comparison of proposed mitigation measures between the previously-proposed Project and 
Plan B, and identifies additional mitigation measures brought forward through public comments 
on the original EIS and the during development of the SEIS. 

33. Appendix: The SEIS contains a total of eight appendices. 
34. Pursuant to Minn. R. 4410.2400 (2015), the Draft SEIS incorporates material from the State FEIS 

by reference to reduce the bulk of the SEIS document without impeding governmental and 
public review of the project. All incorporated material was made available for inspection by 
interested persons within the time allowed for comment. 

35. The Draft SEIS presents information on public and agency involvement in Chapters 1 and 7. 
36. References for information cited in the SEIS are listed in Chapter 9 of the SEIS and in the 

Acronyms and Definitions introductory sections of the Draft SEIS. 
37. On August 27, 2018, the DNR issued the Draft SEIS, making it available for public review and 

comment pursuant to the requirements of Minn. R. 4410.2600 (2015). The Draft SEIS, 
Appendices and Summary were distributed to the EQB distribution list and other interested 
parties as required by Minn. R. 4410.2600, subps. 3 through 4 (2015). A notice of availability of 
the Draft SEIS was published in the EQB Monitor on August 27, 2018 as required in Minn. R. 
4410.2600, subp. 5 (2015). Pursuant to Minn. R. 4410.2600, subp. 7 (2015), the DNR issued a 
press release containing notice of the Draft EIS; notice of the date, time, and place of the 
required informational meeting; notice of the locations at which the copies of the Draft EIS were 
available for public review; and notice of the date of termination of the comment period. The 
required 30-day minimum public comment period for the Draft SEIS extended from August 28 to 
September 27, 2018. 

38. On September 13, 2018, the DNR held a public information meeting on the Draft SEIS in 
Moorhead, Minnesota. Two stenographers were present at the meeting to transcribe all public 
comments as required by Minn. R. 4410.2600, subp. 8 (2015). 

39. DNR received 107 written letters, emails and oral comments on the Draft SEIS. Responses to all 
substantive comments are in Appendix A of the Final SEIS. Each submittal was given an 
identification number. Many submittals contained more than one comment. In those cases, 
each comment was assigned a unique comment identification (comment ID). Similar comments 
were grouped together and a single response was provided. Copies of all submittals, annotated 
with comment IDs, were included as Attachment 1 to Appendix A of the Final SEIS. Minn. R. 
4410.2600, subp. 10 (2015). 

40. Public comments on the Draft SEIS covered a wide range of topics from agriculture to Wolverton 
. Creek Impacts. The most prevalent topics identified by commenters are identified below and 
detailed in ,i,i 41 to 47. 

• Project alternatives 

• Cost benefit/economic considerations 
• Dam safety 
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• Flood risk transfer 
• Mitigation sufficiency 
• Consistency with local plans 
• Project purpose 

Many of these topics are also identified as "Issues and Areas of Controversy" in the Executive 
Summary and at the beginning of the Final SEIS, before the table of contents. Minn. R. 
4410.2300, B (2015). 

41. Project alternatives. Many comments addressed various aspects of the alternatives analysis. 
These comments ranged from submitting new alternatives, raising alternatives that were 
previously eliminated from evaluation, and providing additional details on aspects of 
alternatives, to raising concerns with the alternative screening. Each of these comments 
received a response; and, in some cases, DNR collected additional information and reevaluated 
some alternatives. See Final SEIS App. A. In summary, all alternatives were considered and 
screened with respect to the requirements of Minn. R. 4410.2300, G (2015). Additional details, 
information collected, and evaluation of alternatives can be found below in ,i,i 64 through 68 
and Final SEIS Appendix B. 

During the public comment period on the Draft SEIS, the DNR received public comments 
requesting reconsideration of Alternative 30 and Alternative 31, along with additional data on 
these two alternatives. See Final SEIS App. A. The DNR's reconsideration of these two 
alternatives raised in the public comment period included additional modeling and analysis, and 
is included in a section at the end of the Alternatives Screening Report. See Final SEIS App. B. 
The DNR reconsidered the alternatives using the criteria set out in Minn. Stat. § 1160.04 (2018) 
and Minn. R. 4410.2300, G (2015). Information for Alternative 30 and Alternative 31 was 
collected as part of developing the Final SEIS and this resulted in a determination that further 
analysis would not be conducted for these alternatives. Final SEIS App. B. 

42. Cost benefit/economic considerations. As part of the project feasibility analysis and National 
Environmental Policy Act (NEPA) compliance, the USACE conducted a cost/benefit analysis of 
the previously proposed Project. The DNR's State FEIS did not include a cost/benefit analysis; 
rather, it provided an analysis of the socio-economic impacts of the previously-proposed 
Project. The SEIS Preparation Notice did not propose to reevaluate the economic impacts of Plan 
B, noting that these impacts would be similar to what was evaluated for the previously­
proposed Project in the State FEIS. In response to comments on the Draft SEIS, additional 
socioeconomic information was included in the Final SEIS to address the different flood 
inundation impacts of and revised mitigation for Plan B. Final SEIS §§ 3.10.2 and 3.10.3. 

Many commenters believed that a new cost/benefit an_alysis should be conducted for Plan B. 
Pursuant to Minn. R. 4410.3000, subp. SA (2015), DNR declined to conduct a cost/benefit 
analysis because the socioeconomic analysis in the State FEIS and the Final SEIS contained 
adequate information to understand the economic impacts of the Project. See Final SEIS App. A. 

43. Dam safety. Many commenters were concerned about the construction of a high hazard dam or 
that the dam breach analysis in the SEIS did not account for future development. Id. The 
reasonableness of a high hazard structure is considered during permitting. A dam breach 
analysis cannot be conducted on future development unless the specific location of that future 
development is known. However, a dam breach analysis can show geographic areas where the 
amount and speed of water after a dam breach would present a threat to life or property. This 
information is contained in the dam breach analysis and DNR would use this information to 
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recommend development restrictions as part of any dam safety permit application review. Final 
SEIS § 3.9 and App. H. 

44. Flood risk transfer. Many commenters were concerned about transferring the flood risk that 
currently exists in the Fargo-Moorhead metropolitan area to other areas. This concern is 
increased when the flood risk is transferred to areas that currently have little flood risk or have 
not historically been inundated during flood conditions. There was also concern about 
transferring flood risk across geopolitical boundaries, such as state or county lines. Additional 
concerns included the large geographic area over which flood risk would be transferred under 
Plan B. See Final SEIS App. A. 

The Final SEIS accurately describes and discloses the flood risk transfer that would occur under 
Plan B. Commenters did not disagree with the flood risk transfer analysis in the Draft SEIS; 
rather, commenters felt that the flood risk transfer was unfair or too extensive. Id. The high level 
of concern about this topic in public comments led the DNR to include flood risk transfer as an 
Area of Controversy in the Final SEIS. 

45. Mitigation sufficiency. The proposed Project would have many impacts over a large geographic 
area. The extent and severity of these impacts are disclosed in the Final SEIS; however, there is 
some uncertainty in these predictions. Insufficient mitigation was one of several factors that led 
DNR to deny a permit for the previously-proposed Project. The project proposers have made 
several revisions to the mitigation measures for Plan B. Notable revisions include a debris clean 
up and repair program and an extension of the property acquisitions and flowage easements 
area. Despite this additional information being available, many commenters had questions 
and/or concerns on how mitigation would occur and whether mitigation would adequately 
address all impacts. Many commenters expressed concern about the suitability of mitigation for 
agricultural impacts. The flowage easements are intended to cover the financial impact of 
project operation to agricultural practices. Id. In general, the DNR responses directed 
commenters to specific components of the Diversion Authority's Property Rights Acquisition and 
Mitigation (PRAM) plan that is intended to address these impacts. See Final SEIS App. F. A 
specific theme emerged from comments about family farms where generations of people have 
been connected to the land, and being relocated would not address that loss of connection that 
has developed over generations. No mitigation has been proposed or identified to address this 
concern. See Final SEIS App. A. 

As part of developing the Draft SEIS, DNR reviewed the USACE Adaptive Management and 
Mitigation Plan (AMMP) and determined that it had insufficient mitigation for impacts to fish 
passage and biological connectivity. See Final SEIS App. G. The AMMP claimed that the proposed 
revision in Plan B to allow increased flows through town relative to the previously-proposed 
Project (from 17,000 cfs to 21,000 cfs) would reduce impacts to fish passage and biological 
connectivity so that mitigation was not warranted. DNR identified in the Draft SEIS that, even 
with the reduced frequency of operation associated with increased flows through town, Plan B 
would still have impacts to fish passage and biological connectivity from increased water 
velocities through control structures and culverts, the diversion channel acting as an attractant 
to fish, potential geomorphological impacts and the loss of floodplain connectivity by placing a 
dam across the rivers and adjacent floodplain. See Final SEIS Chp. 6. The Diversion Authority 
commented on the Draft SEIS indicating a willingness for additional discussion on how to 
address these impacts. See Final SEIS App. A. These discussions did not result in an agreement of 
how fish passage and biological connectivity should be mitigated. Proposed mitigation for fish 
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passage and biological connectivity for the previously-proposed Project included construction of 
fish passage on Drayton Dam, the last low head dam on the Red River within the United States. 
The DNR has determined that this mitigation measure would address potential impacts to fish 
passage and biological connectivity. The Diversion Authority and USACE remain concerned that 
the Drayton Dam fish passage project would provide greater mitigation than predicted project 
impacts warrant. The DNR does not agree that fish passage at Drayton Dam would provide more 
mitigation than is needed. This disagreement led the DNR to include mitigation sufficiency as an 
Area of Controversy in the Final SEIS. 

46. Consistency with local plans. Comments on the Draft SEIS from the Buffalo-Red River Watershed 
District, City of Horace, Wilkin County and the Wilkin-Richland Joint Powers Authority (JPA) 
asserted that Plan Bis not consistent with various land use plans, water plans, or local 
ordinances. The basis for these assertions varied by jurisdiction, but included loss of land for 
future development, loss of agriculture, and improper floodplain management. Conversely, the 
Diversion Authority provided comments that Plan B reduced issues of local plan compliance. 
The Diversion Authority further commented that any remaining conflicts could not be resolved 
by a project alternative still capable of meeting the project purpose. The Diversion Authority 
also noted that local ordinances or plans in North Dakota would be overridden by state law. See 
Final SEIS App. A, Attachment 1. 

None of these commenters requested additional information or analysis to address these 
identified deficiencies, with the exception of proposing evaluation of different project 
alternatives. The DNR responded that plan compatibility would be a consideration in rendering a 
decision on the Diversion Authority's Dam Safety/Public Water Works permit application. DNR's 
response also noted the poor alignment of the Diversion Authority's perspective with the 
perspectives of the jurisdictions who developed and implemented the plans and ordinances. The 
DNR did ask the North Dakota State Water Commission (Commission) to confirm that the 
Diversion Authority had interpreted North Dakota's statutory requirements correctly. The DNR 
further asked the Commission whether it intended to exercise its authority to override local 
plans and ordinance, assuming that authority exists. The Commission did not respond to either 
of these questions. See Final SEIS App. A. The disagreement over how consistent Plan B is to 
local plans and ordinances, and the need for such consistency, led DNR to include consistency 
with local plans as an Area of Controversy in the Final SEIS. 

47. Project purpose. Many commenters asserted that the true purpose of the proposed Project is to 
provide development opportunities south of Fargo. DNR responded that this was not a stated 
purpose of the Project, but acknowledged the project purpose of providing FEMA accreditation 
for a 100-year flood would make development opportunities more attractive south of Fargo. 
The response also noted that regardless of a project proposer's motive, DNR's authority is 
limited to determining if Plan B complies with the requirements of Minnesota Rule and Statute. 
Id. 

F. Final SEIS 

48. The Final SEIS incorporates by reference the Draft SEIS. 
49. DNR developed the Final SEIS contents in accordance with the requirements of Minn. R 

4410.2300 (2015). The Final SEIS was developed and included responses to substantive 
comments on the Draft SEIS. Minn. R. 4410.2600, subp. 10. The sections of the Draft SEIS that 
have major changes (i.e., other than editorial) described in the Final SEIS are as follows: 
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• Issues and Areas of Controversy updated based on public comments and pursuant to 
Minn. R. 4410.2700, subp. 1 (2015). 

• Chapter 2, Project Description updated to include the most current proposed project 
operations. 

• Chapter 3, § 3.3-FEMA regulations; includes a clarified description of the USACE Zone 5 
Takings Analysis. 

• Chapter 3, § 3.4-Wetlands; includes corrected wetland impact acreages and data 
sources. 

• Chapter 3, § 3.5-Aquatic and Terrestrial Resources; includes additional and expanded 
descriptions of anticipated impacts due to construction and operation, as well as new 
considerations and recommendations for mitigation and monitoring. 

• Chapter 3, § 3.7-lnfrastructure; includes an expanded description of staging area 
drainage. 

• Chapter 3, § 3.8-Land Use Plans and Regulations; includes many updates based on 
comments received during the Draft SEIS comment period; particularly from the City of 
Horace, Buffalo-Red River Watershed District and Wilkin County, as well as 
considerations regarding the North Dakota State Water Commission's authority. 

• Chapter 3, § 3.9-Dam Safety and Public Waters Regulations; includes updated 
floodplain acreages. 

• Chapter 3, § 3.10-Socioeconomics; includes additional potential impacts to the city of 
Horace and St. Benedict's Church, and a clarified description of the USACE Zone 5 
Takings Analysis. 

• Chapter 5-Comparison of Alternatives; includes updates to reflect changes made in 
Chapter 3. 

• Chapter 6 -Proposed and Recommended Mitigation; includes the updated 
recommendation to include Wolverton Creek in monitoring efforts. Section 6.1 was 
added at the end of the chapter and discusses recommended environmental and land 
use mitigation. 

• Appendix A was replaced with Responses to Comments Received on the Draft SEIS. 
Some commenters are instructed to reference the updated Appendix B (Alternatives 
Screening Report). 

• Appendix A (Responses to Comments); the DNR responded to all timely, substantive 
comments received on the Draft SEIS. Minn. R. 4410.2700, subp. 1 (2015). 

• Appendix B (Alternatives Screening Report); includes an expanded discussion on the 
reconsideration of Alternatives 30 and 31. 

50. The EIS includes a thorough analysis of all environmental, economic, employment and 
sociological impacts of the Project and Project alternatives as required in Minn. R. 4410.2300, H 
(2015). See State FEIS Chps. 3 and 4 and Final SEIS Chps 3 and 4. 

51. The DNR also considered and analyzed both proposed and recommended monitoring and 
mitigation measures that could reasonably eliminate any adverse environmental, economic, 
employment, or sociological effects of the proposed Project pursuant to the requirements of 
Minn. R. 4410.2300, I (2015). See State FEIS Ch. 6 and Final SEIS Ch. 6. 
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52. On November 13, 2018, the DNR issued the completed Final SEIS and distributed it for public 
review in accordance with Minn. R. 4410.2700, subp. 3 (2015). The Final SEIS was provided to 
those persons and entities on the EQB distribution list; all persons for whom we have contact 
information and submitted substantive comments on the State Draft EIS, State FEIS, SEIS 
Preparation Notice, or Draft SEIS; and other interested parties as required by Minn. R. 
4410.2700, subp. 3 (2015). On November 13, 2018, a notice of availability of the Final SEIS was 
published in the EQB Monitor and the DNR issued a press release announcing the availability of 
the Final SEIS and the commencement of the minimum 10-day adequacy review and comment 
period required by Minn. R. 4410.2800, subp. 2 (2015). See Minn. R. 4410.2700, subps. 4 
through 6 (2015). 

G. Consideration of Comments on Adequacy 

53. Timely comments provided during the November 13 to November 29, 2018 comment period 
were considered in the determination of adequacy for the Final SEIS. 

54. During the review period, twenty-eight individuals submitted comments on the Final SEIS. Three 
individuals sent more than one comment letter. 

55. All comments and issues raised in the comment submittals were reviewed to determine if they 
were related to the three adequacy criteria set forth in Minn. R. 4410.2800, subp. 4 (2015). 
Comments related to any of the three adequacy criteria were analyzed and addressed. Copies of 
the comment letters are attached hereto as Attachment 2 and made a part hereof. Upon 
request, comment letters will be provided to the project proposer and to permitting and/or 
approval authorities for their consideration as part of further decisions about whether to 
permit, approve, and/or implement the proposed Project. 

56. Twenty-two commenters reiterated concerns on topics that had previously been raised and 
addressed in the Final SEIS and/or State FEIS. These commenters did not address the criteria for 
determining an EIS adequate, and as such, their comments are not addressed further in this 
Order. These commenters, in alphabetical order by organization or last name include: 

• Berger, Brad 

• Bernhardson, Eddie 

• Betting, R. 

• Breimer, Arden 
• City of Horace (Brenton Halper) 

• Hertsgaard, Craig 

• Holy Cross Township (Shelley Lewis) 

• Israelson, Colleen 

• Israelson, Dallas 

• Minnesota Pollution Control Agency (Karen Kromar) 

• Nelson, Mike 

• Ness, Larry and Judy 
• North Dakota Game and Fish (Greg Link) 

• Northern Cheyenne Tribe, Tribal Historic Preservation Office (Teanna Limpy) 

• Ohman, Mary Lou 

• Rich, Jon 
• Rogne, Trana 

• Shilling, Tara 
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• Storvick, Sylvia 

• Walleyebrooks 
• Wetch, Doreen 
• Wiegand, Elaine 

57. Three commenters asserted that the EIS was inadequate because DNR did not comply with the 
Environmental Review procedures for addressing alternatives in an EIS. These commenters, 
listed in alphabetical order by last name, include: 

• Bye, Kenneth 
• Luick, Larry 
• Redlin, Patricia 

58. Section 2.2 and Appendix M of the 2016 State FEIS describes the alternative analysis that was 
completed, including the alternatives that were considered. If an alternative was eliminated 
from full evaluation, this Section provided the basis for the elimination. Section 2.2 and 
Appendix B of the 2018 Final SEIS identifies the supplemental alternative analysis that was 
completed, including the alternatives that were considered. If an alternative was eliminated 
from full evaluation, this Section provided the basis for the elimination. The consideration of 
alternatives for the 2018 Final SEIS complied with the requirements of Minn. R. 4410.2300, G. 

59. Jared Huibregtse of the North Dakota State Water Commission commented that their agency's 
comment on the Draft SEIS related to North Dakota regulatory requirements was intended to 
clarify which North Dakota agency has authority to issue water permits. DNR did not recognize 
that the contact information provided after this Draft SEIS comment statement was a request to 
change the identified state agency. The Draft SEIS correctly identified a North Dakota water 
permit as being a requirement. Although an incorrect state agency was listed for North Dakota's 
water permit program, this oversight does not substantively change the environmental impacts 
described for Plan B. The Project Proposer will be notified that the North Dakota Office of the 
State Engineer issues water permits in North Dakota. 

60. Two commenters provided comment letters that addressed various aspects of the criteria for 
determining EIS adequacy. These comments are addressed individually below. These 
commenters, listed in alphabetical order by organization or last name, are: 

• Nelson, Don 
• Richland Wilkin County Joint Powers Authority 

61. Don Nelson provided eight specific topics related to EIS adequacy: 

• Commenter points out that DNR's response to the comment correcting the relationship 
of the Maple and Sheyenne Rivers to the Fargo-Moorhead urban area acknowledges the 
need to make that correction, but noted the executive summary still contains the error. 
The editorial request made by the commenter was corrected within the main 
document, but was inadvertently left off corrections within the Executive Summary. No 
substantive change to the environmental impact or alternatives analysis will result from 
this omission. 

• Commenter reiterated that three National Register-eligible farmsteads were not 
included in the Draft SEIS and this missing information was provided in comments on 
the Draft SEIS. As part of developing the Final SEIS, DNR reached out to the USACE, 
which performed the surveys, and determined that these three sites are likely in an area 
not surveyed yet. Mr. Nelson confirmed in his comments on the Final SEIS that these 
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three sites are in the area that has not completely been surveyed. The Final SEIS 
identified the areas that have not been surveyed and indicates that those areas will 
require surveys (Final SEIS § 3.6.1). 

• Commenter points out that Comment ID 107b was miscoded and asserts that the 
correct response to Comment ID 107b contained ina.ccurate information regarding the 
inability for a river stage of 41-feet to flow through town and still have the acceptable 
freeboard. The listing of Comment ID 107b under topic heading "Mitigation, 
Recommendation" should have been 90e (Buffalo-Red River Watershed District, 
BRRWD). This miscoding of Comment ID 107b does not substantively change the EIS 
because Comment IDs 107b and 90e were both responded to, as required. 

Moreover, the response to comment 107b does not contain inaccurate information. 
While many in-town levees have been constructed greater than 42-feet following the 
2009 flood, not all of the levees are built, or are capable of being built, to 42-feet. There 
are sections of the levee that angle down and tie into high ground of 39-feet. A levee 
that ties into ground at 39-feet does not meet the USACE's design standards, which 
require tying into high ground of the 1% chance plus free board. Therefore, they can't be 
certified because a higher freeboard is needed to address the high uncertainty (e.g., ice 
jams, debris jams, modeling assumptions). 

• Commenter asserts that elimination of Alternative 33 (Wild Rice River Diversion) was 
inappropriate and that just because this alternative would be more difficult to get FEMA 
accreditation for is not a sufficient reason for elimination. 

The DNR response to this comment on the Draft SEIS was as follows: 

"The Wild Rice River-only Diversion alternative was described as Alternative 33 in the 
Draft SE/5 Alternative Screening Exercise Report {DSE/5 Appendix B). To operate properly, 
this alternative would include a control structure on the Wild Rice River, a dam/southern 
embankment located entirely in North Dakota (between the Wild Rice and Red Rivers), a 
staging area (that would have to extend upstream to about Christine), and no control on 
the Red River. A project design that does not account for Red River flow would also not 
account for the years that the Red River floods more than the Wild Rice River, which 
would make it harder for the project to receive FEMA 100-year accreditation (because it 
couldn't be assured). As such, it was excluded from further evaluation." [emphasis 
added). 

Mr. Nelson's comment on EIS adequacy focuses on the use of the word "harder" in the 
DNR response. It is acknowledged that use of the word "harder", in this context, does 
suggest that FEMA accreditation for a 100-year flood event could be obtained, but that 
it would take additional effort. This characterization was not what was intended in the 
response. The parenthetical statement, "(because it couldn't be assured)" is actually the 
more important characterization. This is the case because, during any given flood event, 
the Wild Rice River and the Red River could contribute very different flood flows to the 
Fargo-Moorhead area. During some floods, a majority of flows could come from the 
Wild Rice River and, in that circumstance, the Red River flows could pass through town. 
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Conversely, a 100-year flood, based on the period of record hydrology, where the 
majority of the flow is from the Red River would not be able to pass through town. This 
circumstance would prevent FEMA accreditation based on the period of record 
hydrology, and as such was the reason this alternative was eliminated from evaluation. 

• The commenter finds unreasonable the DNR response to the comment requesting 
information on where displaced landowners would relocate. The DNR response 
indicated that any relocation would be up to the specific landowner. DNR's response is 
included in the Final SEIS. The Diversion Authority has proposed to provide relocation 
assistance as part of the Property Rights Acquisition, but the ultimate decision would be 
up to the landowner. 

• The commenter asserts the DNR comment response that Holy Cross Township 
ordinance #0001 (interim ordinance establishing a moratorium of water impoundments; 
term expired in 2016) has not been updated was incorrect. DNR contacted Holy Cross to 
request the most recent version of its ordinance. Holy Cross only provided Ordinance 
#0001 (upon request, as well as in both its scoping and draft comments). The Township 
also never made mention of a Comprehensive Plan or updated Ordinance #0001 in any 
other comments. Because this was the response we received from the Township, this is 
the information we provided. However, in its submittal on the adequacy of the Final 
SEIS, Holy Cross did submit a 2016 Comprehensive Plan and 2016 Ordinance (#02, 
establishing a Planning Commission (i.e., not reinstating Ordinance #0001)). 

• Commenter asserts that response to comment about stranded wildlife was miscoded 
and that DNR's assertion that stranded wildlife was out of scope was incorrect. The 
coding of 1070 under topic heading "Wildlife Impacts" should have been 107i. This 
miscoding of the Comment ID does not substantively change the EIS because Comment 
IDs 1070 and 107i were both responded to, as required. Minnesota Rules part 
4410.3000, subp. SA requires the scope of a SEIS to be limited to alternatives, impacts, 
and mitigation measures not addressed, or inadequately addressed, in the final EIS. DNR 
did not include impacts related to wildlife stranding as a topic in the SEIS because DNR 
did not believe there would be a substantial impact change with Plan B relative to the 
previously-proposed Project. Wildlife stranding for the previously-proposed Project was 
addressed in the State FEIS. The requested information regarding operation impacts to 

wildlife, including stranding, are adequately addressed in State FEIS at§ 3.9.2.1.2. 

• Commenter suggests evaluation of a new alternative that prevents North Dakota 
tributaries from entering the diversion channel to reduce the staging area. This 
alternative was not suggested by commenters in scoping, nor was it raised during the 
Draft SEIS comment period; and therefore, was not included in analysis. However, many 
other alternatives that had similar components were evaluated, including alternatives 
that reduced the staging area. Because all other project components would remain in 
place, it is anticipated that this alternative would not have significant environmental 
benefits over the proposed Project. In addition, the area and extent of needed property 
interests would not be decreased over Plan B (i.e., property interests would still be 
required up to the Probable Maximum Flood level per Minnesota Dam Safety Rules); 
and thus, this alternative would have no significant socioeconomic benefit. 
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62. Gerald W. Von Korff of Rinke Noonan, Attorneys at Law, submitted a comment letter on behalf 
of the Richland-Wilkin County Joint Powers Authority. The comment letter contained four 
specific topics related to the Final SEIS adequacy. 

• Commenter believes the proposed Project should have been screened out, per their 
Draft SEIS comment 99d, and is concerned that the SEIS scope did not include an 
alternative capable of being permitted for other permitting authorities. 

DNR responded to commenter's concern about screening out the Proposed Plan B, 
informing that Minnesota Rules 4410.2300, H (2015), require that an EIS evaluate the 
proposed Project. Further, environmental review does not render a final decision on 
whether or not a permit can be issued. Information collected during the environmental 
review process is intended to be used by permitting authorities to assist in making 
permitting decisions. 

• Commenter believes the MN Diversion and the JPA North Dakota Diversion [Alternative 
30] should have been fully evaluated in the SEIS, per their Draft SEIS comment 99c. 

DNR responded to this comment in the Final SEIS. DNR carefully considered 33 other 
alternatives, including the MN Diversion and Alternative 30 [JPA North Dakota 
Alternative] . Appendix B of the Final SEIS includes details of why these alternatives were 
not fully evaluated. 

• Commenter restated previous concerns over proposed Plan B's ability to have local and 
regional plan consistency and the proposer's intent to comply with permit 
requirements, as articulated in the commenter's Draft SEIS comment 99g. 

DNR responded to comment 99g in the Final SEIS. Section 3.8.2.1 of the Final SEIS 
identifies how Plan B relates to local ordinances and plans that would be affected by the 
proposed project. Some of these communities have identified that the proposed 
changes in flood inundation area are inconsistent with ordinances or plans. This issue 
was expanded upon in the Areas of Controversy portion of the Executive Summary and 
main Final SEIS. DNR will consider plan compatibility during permitting (per Minn. R. 
6115.0220, subps. SC to D). 

• Commenter believes the proposed Project violates Floodplain Development Law, per 
the Joint Powers Authority's Draft SEIS comment 99a. 

The majority of the information on this topic was discussed in Final SEIS sections 3.3 
(FEMA Regulations) and 3.10 (Socioeconomics). DNR responded to comment 99a in the 
Final SEIS, stating that consideration of the Dam Safety and Public Waters Work permit 
application will include an evaluation of how well the project complies with the 
requirements of the Minnesota Floodplain Management Act. 
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63. The U.S. Fish and Wildlife and North Dakota Department of Health submitted late comment 
letters. The comment letters did not address the criteria for determining an EIS adequate, and 
as such, are not addressed in this Order. 

H. SEIS Topics 

Alternatives 

64. Minnesota Statutes§ 116D.04 requires the RGU to analyze all "appropriate alternatives" and 
feasible and prudent alternatives less environmentally intrusive than those alternatives that are 
likely to impair natural resources located within the state. Minn. Stat. § 116D.04, subds. 2a and 
6 (2018). Additionally, Minn. R. 4410.2300, G {2015) requires the RGU to consider at least one 
alternative from each of the following categories: alternative sites; alternative technologies; 
modified design or layouts; modified scale or magnitude; and alternatives incorporating 
reasonable mitigation measures identified through comments received during EIS development. 
Alternatively, the RGU must explain why it has failed to explore alternatives within each of these 
categories. Id. 

65. During each step of the EIS process for the proposed Project (EIS scoping, Draft EIS, Final EIS, 
SEIS Scoping, Draft SEIS and Final SEIS), the DNR conducted a robust and independent 
assessment of potential project alternatives within the above categories. See Alternatives 
Screening Report: Fargo-Moorhead Metropolitan Area Flood Risk Management Project 
(December 2012} (Alternatives Screening Report); State FEIS at Ch. 2, Apps. C and M; Final SEIS at 
App. B. The Alternatives Screening Reports completed for the State FEIS and Draft SEIS were 
conducted in such a way that they both reevaluated alternatives conceptualized during the 
previous environmental review document, thus, cumulatively adding to the list of alternatives to 
consider. The Draft SEIS reflects consideration of 33 different alternatives. 

66. An alternative may be excluded from further analysis if it would not meet the_ underlying need 
for or purpose of the Project; it would likely not have a significant environmental benefit 
compared to the Project as proposed; or another alternative, of any type, that will be analyzed 
in the EIS would likely have similar environmental benefits but substantially less adverse 
economic, employment, or socioeconomic impacts. Minn. R. 4410.2300, G {2015). 

67. Final SEIS Appendix B included the Alternatives Screening Report. For purposes of the screening, 
the DNR revised the Proposer's Purpose and Need Statement to include just one of the three 
purpose and need components described in ,i,i 7 through 10. The one purpose and need 
component selected for the rescreening evaluation was 100-year flood accreditation. The 
Alternatives Screening Report reconsidered all 29 previously-screened alternatives from the 
State FEIS, as well as four new alternatives brought forward during SEIS scoping. The 29 
previously-screened alternatives were reconsidered using the updated period of record 
hydrology to determine if they met the legal requirements to be included or excluded from full 
evaluation in the SEIS. In some cases, alternatives presented a readily apparent reason for being 
excluded. Other alternatives did not present a readily apparent reason for exclusion and, 
therefore, remained included and additional information was collected to analyze the 
alternative. This additional data on individual alternatives was analyzed. If, during the course of 
this analysis, it was determined that the alternative did not meet the requirements for further 
evaluation as set forth is Minn. R. 4410.2300, G (2015), a determination was made that the 
alternative would not advance for further evaluation. 
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This was the case for Alternative 30 and Alternative 31 (also known as Alternative C) for which 
substantial additional information was collected and analyses performed. Following substantial 
analysis, both Alternative 30 and Alternative 31 were excluded from full analysis per Minn. R. 
4410.2300, G (2015). Alternative 30 was excluded from full analysis because it did not present 
significant environmental benefit compared to the proposed Project. Alternative 31 was 
excluded from full analysis because it had similar environmental effects, but had greater adverse 
socioeconomic impacts compared to the proposed Project. Final SEIS Appendix B contains the 
details of the DNR's decision to exclude Alternative 30 and Alternative 31 from full analysis. See 
Minn. R. 4410.2300, G (2015). 

68. During the public comment period on the Draft SEIS, the DNR received a public comment 
requesting reconsideration of Alternative 30 and Alternative 31, along with additional data on 
the two alternatives. The DNR's reconsideration of these two alternatives for which additional 
data was provided in the public comment period is included in a new section at the end of the 
Alternatives Screening Report, which is included in the Final SEIS as Appendix B. The DNR 
reconsidered Alternative 30 and Alternative 31 using the criteria set out in Minnesota Statute 
and Minn. R. 4410.2300, G (2015) and did not change the determination to exclude these 
alternatives from full analysis. Appendix B contains the details for their elimination. See Minn. R. 
4410.2300, G (2015). 

Environmental Effects 

69. Based upon the SEIS scoping process outlined in ,i,i 14 through 21, the DNR identified the 
following key topics and potential environmental effects associated with the proposed Plan B 
and evaluated these topics and potential environmental effects in the SEIS process: 

• Hydrology and Hydraulics 
• FEMA Regulations and the Conditional Letter of Map Revision (CLOMR) Process 

• Wetlands 
• Aquatic and Terrestrial Resources 
• Cultural Resources 
• Infrastructure 
• Land Use Plans and Regulations 
• Minnesota Dam Safety and Public Waters Regulations and Permitting 

• Socioeconomics 

Each of these topics is discussed in more detail below in ,i,i 70 through 96. 

Hydrology and Hydraulics 
70. If the proposed Plan B were constructed, hydraulic changes in the Project Area would increase 

the area, duration and depth of floodwater inundation in the staging area compared to existing 
conditions. The actual areas, durations and depths of floodwater inundation would vary 
depending on the specific timing and severity of any flood event. The total inundation within the 
Project Area during the 100-year flood would be 123,954 acres, of which 12,049 acres are on 
land that currently does not flood during a 100-year event. Plan B includes an Eastern Tieback 
Embankment that would cross Wolverton Creek approximately two miles south of the city of 
Comstock, Minnesota. A non-gated culvert structure within the embankment would allow flow 
from Wolverton Creek to pass under the Embankment. During the 100-year flood, there would 
be a small increase of 0.11 feet (1.32 inches) in water surface elevation immediately upstream 
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of the Tieback Embankment. With the Plan B project, the Benefitted Area would see a reduction 
or elimination of inundation during most flood events. Local drainage could result in some 
isolated inundation within the Benefitted Area. Plan B would protect 56,882 acres from 
inundation that would be flooded under existing conditions. Hydrologic changes in the Project 
Area could impact a number of natural and socioeconomic resources. Final SEIS § 3.2. 

71. Hydrologic and hydraulic modeling for project operation identified increased flood levels 
downstream of the Fargo-Moorhead area. The largest downstream increase during a 100-year 
event was 0.14 feet (1.68 inches) at Georgetown, Minnesota and the largest increase during a 
500-year event was 0.58 feet (6.96 inches) at Grand Forks, North Dakota. 

72. Hydrologic and hydraulic analysis used the Period of Record hydrology rather than the Expert 
Opinion Elicitation Panel hydrology that was used for the previously-proposed Project. 

73. There are no specific "Hydrology" mitigation measures. For areas inundated by the proposed 
Project, proposed mitigation is resource specific and discussed under multiple headings below. 
Proposed and recommended mitigation and monitoring is summarized in Ch. 6, Table 6-1. 

FEMA Regulations and the CLOMR Process 

74. The areal extent of 100-year flood inundation required for Project operation in the staging area 
would be mapped as floodway. Any additional flood inundation area beyond the staging area 
but within the FEMA revision reach would be mapped as floodplain. A FEMA-approved 
Conditional Letter of Map Revision (CLOMR) would be required. After Project completion, a 
Letter of Map Revision (LOMR) would be submitted. 

75. In accordance with the National Flood Insurance Program, mitigation would be required for Plan 
B for structures that are subject to increases in base flood elevations (BFEs) greater than the 
tolerances set in 44 CFR 60.3(c) and (d) in which FEMA interprets this increase in BFE as any 
increase greater than 0.00 feet for areas newly inundated on the FIRM. Based on the 
requirements in the NFIP regulations, appropriate mitigation would be determined through the 
CLOMR process. Because of the magnitude of structure impacts under Plan B, FEMA has entered 
into an agreement with the USACE, and in the USACE/FEMA Coordination Plan discusses 
interpreting standards so that the CLOMR, issued prior to Project completion, would identify the 
properties that would be mitigated, but allowing mitigation of those properties to be delayed 
until the Project affects the flood risk of the identified properties. See Final SEIS § 3.3.3 and App. 
E. 

76. As discussed in the Final SEIS,, the USACE coordinated with FEMA and developed a FEMA/USACE 
Coordination Plan (Coordination Plan) outlining the floodplain management requirements for 
Plan B. Final SEIS § 3.3.3. 

77. The mitigation discussed within the Coordination Plan is defined primarily by the FEMA revision 
reach. The FEMA revision reach extent is defined by an effective tie-in for the 100-year flood at 
the upstream and downstream limits for each flooding source impacted by Plan B. Final SEIS § 

3.3.3. 

Wetlands 
78. The Project footprint and the Oxbow-Hickson-Bakke (OHB) ring levee are estimated to create 

1,761 acres of direct, non-forested impacts to wetlands. The majority of wetlands impacted 
would be 1,468 acres of seasonally flooded basins. Wetland impacts from the Dam/Southern 
Embankment is estimated at 244 acres with 39.5 acres of these wetlands within Minnesota. 
Final SEIS § 3.4.2.1. 
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79. Indirect impacts, not caused directly by the Project footprint, could be caused by changes in 
hydrology that increase the inundation of these wetlands. The increased inundation could result 
in sediment deposition within wetlands that could change wetland type, or eventually convert 
the wetlands to upland. Using the National Wetlands Inventory dataset, there are 253 acres of 
wetland that would experience increased inundation. It is unlikely that all of these wetlands 
would be measurably impacted. Wetlands near the Southern Embankment that would 
experience the greatest inundation increase and slow moving water would be the most likely to 
be indirectly impacted. Id. 

80. Determining wetland mitigation requirements for impacts associated with the diversion channel 
and OHB ring levee is the responsibility of wetland regulatory authorities as part of the 
permitting process. Mitigation for these impacts is proposed through the creation of wetlands 
within the diversion channel. The State FEIS estimated that approximately 2,000 wetland credits 
could be created within the diversion channel. Construction of the water control structures and 
the Southern Embankment for Plan B would require 244 acres of wetland impacts to be 
mitigated. Additional mitigation is also proposed from surplus wetland mitigation credits 
associated with wetland creation within the Diversion Channel. The majority of the wetland 
creation credits within the Diversion Channel are needed to mitigate wetland impacts from 
construction of the Diversion Channel. Any surplus wetland creation credits could be available 
for mitigation of other Project component wetland impacts. These potential surplus wetland 
creation credits would not be available for mitigation of wetlands in Minnesota under the 
Wetland Conservation Act (WCA) because all of these credits are in North Dakota. Under current 
WCA rules, mitigation would need to be located within a defined area in Minnesota and possibly 
of a defined wetland type, depending on whether mitigation banking is used or a Project-specific 
mitigation plan is developed. Currently, there are wetland bank options in Minnesota that would 
provide the necessary credits for Project impacts occurring in Minnesota. The USACE Regulatory 
In-lieu Fee and Bank Information Tracking System identifies 53.79 acres of wetland credit 
available for purchase within the primary service area of the project. Final SEIS § 3.4.3. 

81. The project proposers have not identified any mitigation for indirect wetland impacts. Although 
Project operation would increase the depth and duration of the inundation of these wetlands, 
attributing any wetland change to this increased inundation is very subjective and difficult to 
separate from other impacts, such as flooding under existing conditions, and existing landscape 
stressors, such as agriculture and its associated drainage and erosion. DNR has recommended 
that a technical wetland group be assembled to assess which wetlands are most likely to be 
indirectly impacted by sedimentation to refine the mitigation requirement for these wetlands. 
Final SEIS Ch. 6. 

Aquatic and Terrestrial Resources 
82. Impacts to Aquatic and Terrestrial Resources include fish passage and biological connectivity, 

aquatic habitat, wildlife and wildlife habitat, and stream stability. The proposed Project, if 
constructed, would alter the natural flow of water through the floodway. Construction of the 
Project would result in a loss of 46 total acres of aquatic habitat and abandon both Wild Rice 
River and Red River meander channels. Final SEIS § 3.5.2.1.1. 

83. Water velocities through the Wild Rice River Control Structure, Red River Control Structure, and 
the Wolverton Creek culvert would be increased during smaller flood events, when the diversion 
channel is not operating. These higher velocities would hinder fish passage through the 
structures/culvert. The structures could also limit biological connectivity by changing the 
riverine physical environment within each structure. Id. 
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84. Project operation would result in higher flood flow velocity, modify the existing floodplain and 
the Sheyenne and Maple Rivers (resulting from operation of aqueducts). These changes in 
hydrology and inundation could alter geomorphology, and result in overall stream instability. 
The loss of floodplain function downstream of the Southern Embankment would also affect 
aquatic and terrestrial resources. Final SEIS § 3.5.2.1.2. 

85. Mitigation, monitoring and adaptive management would be necessary. Proposed monitoring 
would track before and after changes to the Project Area, including impacts to aquatic habitat, 
forests, direct wetland impacts, changes to stream geomorphology, indirect wetland impacts, 
biological connectivity and fish stranding. Final SEIS § 3.5.3. USACE has not committed to specific 
mitigation; however, they have proposed potential mitigation, including restoration of the Bois 
de Sioux River, Lower Otter Tail River, or Sheyenne River; various fish passage projects 
(unspecified); and habitat features in constructed channels. Final SEIS App. G. The Final SEIS 
recommends the Proposer complete a more robust assessment of habitat impacted to ensure 
mitigation is suitable, adopt an alternative method to guide stream habitat mitigation that does 
not rely upon site-specific Index of Biotic Integrity (IBI) scores, and commit to a specific 
mitigation project. Final SEIS Ch. 6, Table 6-1. Permitting will consider mitigation and 
monitoring commitments and satisfactory completion of proposals from the AMMP. 

Cultural Resources 

86. Construction of the proposed Project would cause flood impacts to National Register of Historic 
Places (NRHP) or NRHP-eligible properties and cemeteries, cemeteries not eligible for listing on 
the NRHP, and cemeteries outside the staging area. Final SEIS § 3.6.2. 

87. Because the Project would be undertaken by the federal government and local governmental 
units, the USACE and Diversion Authority would be required to comply with the requirements of 
Section 106 of the National Historic Preservation Act prior to impacting any property on or 
eligible for listing on the NRHP. The USACE and Diversion Authority would comply with Section 
106 through consultations and Programmatic Agreements with North Dakota and Minnesota 
State Historic Preservation Officers (SHPOs). The scope of permissible impacts on historic 
properties would be more precisely delineated through Section 106 consultations. Final SEIS § 

3.6.3. Proposed cemetery mitigation is addressed under the socioeconomic SEIS topic in ,i 96. 

Infrastructure 

88. The proposed Project would impact roads, bridges, culverts, ditches and water treatment plants, 
as well as change traffic patterns. Final SEIS § 3.7.2.1. 

89. The construction of road bridges over the embankments and diversion channel would be 
completed during Project construction to mitigate transportation connectivity impacts. 
Interstate Highway 29 would be raised in the staging area to prevent inundation during Project 
operation. Small portions of Cass County Highway 81 and Cass County Road 18 would be raised 
to maintain access to OHB. All other roads in the staging area would be allowed to flood under 
Project operation. Utilities that cannot withstand occasional flooding in the inundation area 
would be abandoned, modified, or relocated. Within the Benefitted Area, some roads would 
need to be raised so they could remain open as flows through town reach up to 21,000 cfs. 
Proposed mitigation for impacts to roads, culverts and ditches includes a post-operation debris 
clean-up and repair program, which would allow for reimbursement of clean-up and repair 
costs. The Cass County water treatment plant would have to be removed, and may require 
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construction of a new facility or a regional water system solution. Final SEIS § 3.7.3, Table 6-1, 
and App. F. 

Land Use Plans and Regulations 

90. Local Government Units {LGUs) in the P~oject Area would experience varying impacts due to 
different Project features and different degrees of inundation and flood protection. DNR asked 
LGUs in the Project Area how Plan B would interact with land use plans and regulations. The 
Final SEIS addresses plan compatibility and rules specific to these LGUs as noted in the summary 
below. Final SEIS § 3.8.2.1. 

• Wilkin County Zoning Ordinance requires a zoning amendment for any water 
impoundment greater than 640 acres in size. Wilkin County also states that Plan B is 
inconsistent with Objective (d) of Goal 1 of their Comprehensive Plan, to minimize loss 
of agricultural lands. It is uncertain if impacts from inundation would be significant 
enough to result in a loss of, as opposed to an impact to, agricultural land. 

• The City of Horace addressed the City's plan to improve economic development and 
land use diversity, including plans to develop along County Road 14. They expressed 
concern that likely recommendations included in a Minnesota Dam Safety and Public 
Waters Work permit could limit development along County Road 14 as planned. 

• The Buffalo-Red River Watershed District expressed some concerns over consistency 
with their watershed management plan with respect to floodplain management, 
wetland impacts, water quality, and plan development. 

• The cities of Fargo and Moorhead indicate the Project is compatible with related 
ordinances and Comprehensive Plans. 

• Cass County and Cass County Joint Water Resource District do not indicate concerns or 
incompatibility with the proposed Project, but do state that specific zoning and 
floodplain ordinances would be considered during permitting. 

91. The proposed Project would increase flooding in the Unbenefited Area. Final SEIS § 3.8.2.1. 
Increased flooding within the Unbenefited Area has the potential to restrict development 
and/or land use options in the Unbenefited Area. Various permits and other governmental 
approvals will, or may be, required for the Project, and are discussed in the Final SEIS §§ 1.5, 
3.8.3.3 and 3.9. Additionally, changes to regulatory floodways, BFEs or extents of Special Flood 
Hazard Areas caused by the construction and operation of the Project would require updates to 
the existing Flood Insurance Study Map. 

92. In order to begin construction in Minnesota (including construction on the Red River), the 
proposed Project needs a DNR Public Waters Work and Dam Safety Permit. Minn. Stat.§ 
103G.245 {2018) and Minn. R. 6115.0220 {2015). A project requiring a Dam Safety Permit must 
be consistent with applicable floodplain and shoreland standards and ordinances as well as with 
local water-related land management plans. Minn. R. 6115.0220, subp. 5 {2015). The Final SEIS 
provides information on applicable land management plans and related standards. Final SEIS § 
3.8. 
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Minnesota Dam Safety and Public Waters Regulations and Permitting 

93. The proposed Project requires the construction of a Class 1 dam on the Red River and, pursuant 
to Minn. Stat. § 103G.245 (2018), requires a Dam Safety and Public Waters Work permit from 
DNR. Final SEIS § 3.9.1. 

94. The specific requirements for a Dam Safety permit are found in Minn. R. 6115.0300 et. seq. 

Minnesota Rule 6115.0410 sets forth the specific requirements and standards, including 
applicable engineering studies and potential mitigation, which must be analyzed before the DNR 
can make a decision on a Dam Safety permit application. The specific requirements for a Public 
Waters Work permit are found in Minn. R. 6115.0150-6115.0280 (2015) that sets forth specific 
requirements and standards which must be analyzed before the DNR can make a decision on a 
Public Waters Work permit application. The DNR Dam Safety and Public Waters Work permit, if 
granted, would include any necessary design, mitigation, and operating conditions for the 
Project. The Final SEIS acknowledges that the DNR has received a combined Dam Safety/Public 
Waters Work permit application and lists those permit-related studies or information included 
with the application. Final SEIS Ch. 1 and § 3.9.3.1. The Final SEIS is not, however, a decision­
making document and any decision on whether to issue permits for the Project will be 
addressed in the permit decision-making process. 

95. The applicable permit decision-making process for the Dam Safety and Public Waters Work 
permit is found in Minn. R. 6115.0150 - 6115.0520 (2015), which provides for the orderly and 
consistent review of permit applications in light of the state's interest in conserving and using 
the water resources of the state to further public health and welfare. Additionally, the permit 
application will be evaluated in a manner consistent with the goals and objectives of applicable 
federal, state, and local environmental quality programs and policies, such as Minnesota's 
shoreland management and floodplain management programs and policies. 

Socioeconomics 

96. The State FEIS and Final SEIS contain extensive discussions of potential impacts to and mitigation 
for socioeconomic impacts. See State FEIS §§ 3.16.2, 3.16.3, Table 6.19 and App. L; Final SEIS §§ 

3.10.2, 3.10.3, Table 6.1. Key impacts evaluated in the SEIS and corresponding mitigation or 
monitoring measures include: 

• Geographic Extent of Impacts: Under project operation for a 100-year flood event, 
based on period of record hydrology, the Project Area would experience 123,954 acres 
of new or additional inundation and 56,882 acres would be removed from flooding. 
Minnesota would have 33,545 acres (27%) of inundation and 9,635 acres (17%) removed 
from flooding. North Dakota would have 90,409 acres (73%) of inundation and 47,247 
acres (83%) removed from flooding. Of the total 123,954 acres of new or increased 
inundation from the Project, 12,050 acres would be newly-inundated. Minnesota would 
experience 3,677 acres of new inundation and North Dakota would experience 8,374 
acres of new inundation. Wilkin County would experience 409 acres of new inundation 
and Richland County would experience 576 acres of new inundation area. Final SEIS § 

3.10.2. 
• Structures: Project operation would result in flood inundation of residential and 

nonresidential structures in the Unbenefited Areas, including the staging area. 
o The 2018 FEMA/USACE Coordination Plan provides that all impacted insurable 

structures within the FEMA map revision reach would be mitigated through 
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agreed methods that are consistent with mitigation methods specified by the 
NFIP for individual structures based on depth of flooding at each structure. 
Final SEIS App. E. Section 3.10.3 of the Final SEIS also outlines the proposed 
mitigation options available for structures and lands not included in the 
FEMA/USACE Coordination Plan. The Diversion Authority proposes to obtain 
property rights up to the maximum pool elevation (i.e., above the 100-year 
event). Final SEIS App. F. Mitigation would vary based on zone and category of 
impact. Final SEIS § 3.10.3. Additional recommended mitigation measures are 
outlined in Chapter 6 of the Final SEIS. 

• Land: Project operation would result in flood inundation of extensive acreage, including 
traditional and organic agriculture. 

o As outlined in the FEMA/USACE Coordination Plan, the areal extent of flood 
inundation within the staging area would be mapped as FEMA floodway; other 
inundated areas outside the staging area would be mapped as FEMA floodplain. 
Final SEIS App. E. The acquisition of flowage easements is required for operation 
of the Project in these areas. Land mitigation would vary based on zone of 
impact. The Diversion Authority also proposes a post-operation debris clean-up 
and repair program for public land. Private land clean-up would include pick-up, 
but not reimbursement. An organic farm early-buy-out option is also proposed. 
Final SEIS § 3.10.3 and App. F. The Final SEIS also recommends that the Project 
Proposers obtain rights or interests prior to construction or operation of the 
Project, and consider Minnesota's "Loss of Going Concern" and state takings law 
for Minnesota businesses and land impacted by flooding. State FEIS Table 6-1. 

• Cemeteries: Project operation and/or construction would result in cemetery impacts. 
Cemetery mitigation includes flowage easements and a post-operation debris clean-up 
program within the property rights area. Final SEIS § 3.10.3 and App. F. The USACE 
completed a 2015 Draft Cemetery Mitigation Plan that includes potential mitigation 
measures, but none of these measures have been proposed at this time. State FEIS App. 
H. Mitigation for each cemetery would be considered on an individual basis. Final SEIS 
App. F. The State FEIS recommends that the USACE and Diversion Authority adopt SHPO 
recommendations. See State FEIS Table 6-1. 

Cumulative Potential Effects 

97. In compliance with Minn. R. 4410.1200, E (2015), Minn. R. 4410.2300, H (2015) and as 
described in Final SEIS § 4.1, potentially affected resource categories were identified, the 
environmentally relevant area was defined for each resource category, reasonably foreseeable 
projects were identified within the environmentally relevant area, and a cumulative potential 
effects screening analysis was conducted. Cumulative impacts identified in the USACE's FFREIS 
were reevaluated applying applicable criteria. Final SEIS Table 4-1. 

98. DNR identified two reasonably foreseeable future projects that would result in relatively minor 
contributions to environmental effects when viewed in conjunction with the proposed Project. 
Some of these effects were positive contributions and some were negative. None of these 
contributions appreciably changed the assessment of potential environmental or social effects 
of the Project in the environmental review process. See Final SEIS § 4.2.1. 

99. The Wolverton Creek culvert would create flow velocities that are problematic for fish passage. 
There are road culverts on Wolverton Creek that currently have flow velocities that are 
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Permits 

problematic for fish passage. Adding a culvert that limits fish passage on Wolverton Creek would 
increase this cumulative effect. Final SEIS § 4.2.1. The DNR has recommended modifying the 
location of this culvert to coincide with the nearest road culvert, which would avoid this 
cumulative effect. Final SEIS § 6.1.1. 

100. All known federal, state and local permits, approvals, and regulatory programs related 
to and potentially required for the Project were identified. Final SEIS § 1.5 and Table 1-1. 

101. The Diversion Authority submitted an application for Dam Safety/Public Waters Work 
permit for Plan Bon March 16, 2018. The DNR conducted permit review concurrently with the 
environmental review process. Pursuant to Minn. R. 4410.2900, A (2015), a final determination 
on this application is anticipated within 30 days of completing the environmental review 
process. 

Mitigation 

102. Proposed mitigation and monitoring are discussed in each topic category of Chapter 3 of 
the Final SEIS. A summary of proposed mitigation for the project is listed by impact category in 
Final SEIS Table 6-1. 

103. Additional recommendations for mitigation or monitoring were identified through 
public comment, discussion with the project proposer and analysis during SEIS development. A 
summary of these recommended mitigation measures is discussed in Chapter 6 of the Final SEIS 
and include both environmental and land use strategies. Final SEIS § 6.1 and Table 6-1. 

I. Determination of Adequacy 

104. Upon conclusion of the Final SEIS comment period, the DNR as RGU is responsible for 
determining the adequacy of the Final SEIS in accordance with the requirements of Minn. R. 
4410.2800, subp. 4 (2015). 

105. To find the Final SEIS adequate, the DNR must find that the Final SEIS: 

• Addresses the potentially significant issues and alternatives raised in scoping; 
• Provides responses to the substantive comments received during the Draft SEIS 

comment period concerning issues raised in scoping; and 
• Was prepared in compliance with the procedures of the act and part 4410.0200 to 

4410.6500. 
Minn. R. 4410.2800, subp. 4 (2015). 

106. Pursuant to Minn. R. 4410.0300, subp. 3 {2015), the Final SEIS contains information that 
addresses the significant environmental issues of the Fargo-Moorhead Flood Risk Management 
Project Plan B. This information is available to governmental units, the Proposer, and citizens 
early in the decision-making process. The DNR finds that the Final SEIS "addresses the 
potentially significant issues and alternatives raised in scoping" as required by Minn. R. 
4410.2800, subp. 4A {2015). 

• Potentially-significant issues are documented in ,i,i 69 through 99. 
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• Alternatives raised in scoping are documented in ,i,i 21, and 64 through 68. 

107. The DNR finds that the Final SEIS "provides responses to substantive comments received 
during the Draft SEIS comment period concerning issues raised in scoping as required by Minn. 
R. 4410.2800, subp. 4B. 

• Responses to comments made on the Draft SEIS are documented in ,i 39 through 47. 

108. The DNR finds that the environmental review process used to prepare the Final SEIS 
complied with the applicable procedural requirements of the Minnesota Environmental Policy 
Act as required by Minn. R. 4410.2800, subp. 4C (2015). Specifically the DNR finds: 

• Projects Requiring a SEIS - Minn. R. 4410.3000, subp. 3 (2015). DNR's compliance with 
the requirements of Minn. R. 4410.3000, subp. 3 {2015) is documented in ,i,i 1 through 
2 and 5. 

• SEIS Scope - Minn. R. 4410.3000, subp. 5 (2015). DNR's compliance with the 
requirements of Minn. R. 4410.3000, subp. 5 {2015) related to SEIS scope is documented 
in ,i,i 14 through 21. 

• Content of Draft SEIS - Minn. R. 4410.3000, subp. SC (2015) refers to Minn. R. 
4410.2300, D to J, 4410.2400, 4410.2500, and 4410.2600, subp. 2 to 10. DNR's 
compliance with the requirements of Minn. R. 4410. 3000 subp. SC (2015) is 
documented in ,i,i 22 through 37, 48, and 64 through 103. 

• Final EIS - Minn. R. 4410.3000, subp. SD (2015) refers to Minn. R. 4410.2700 (2015). 
DNR's compliance with the requirements of Minn. R. 4410.3000 subp. SD {2015) is 
documented in ,i,i 39 through 52. 

• Determination of Adequacy- Minn. R. 4410.3000 subp. SE (2015) refers to Minn. R. 
4410.2800 (2015). DNR's compliance with the requirements of Minn. R.1_410.3000 
sub~ (2015) is documented in ,i,i 53 through 63 and 104 through 109. 

109. Minnesota Rules 4410.3000, subp. SE (2015), refers to Minn. R. 4410.2800, subp. 3 
(2015), which requires the RGU to determine the adequacy of the Final EIS at least ten days 
after publication in the EQB Monitor of the notice of availability of the Final SEIS. 

• The Final SEIS was published in the EQB Monitor on November 13, 2018, as documented 
in ,i 52. The date of this record of decision occurs more than ten days following 
publication of the Final SEIS. 

II.CONCLUSIONS 

A. The DNR is charged with determining the adequacy of the Final SEIS for the Fargo-Moorhead 
Flood Risk Management Project. The Final SEIS meets the content requirements of Minn. R. 
4410.3000 _and 4410.2300 (2015). 
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B. The DNR prepared the Final SEIS in compliance with the procedures set forth in Minn. Stat. § 

116D.04 (2018) and Minn. R. 4410.0200 to 4410.6500 (2015). 

C. The public has been afforded opportunities to review and comment on the scope of the SEIS, 
the content of the Draft SEIS, and the adequacy of the Final SEIS in accordance with all 
applicable provisions of Minn. Stat. § 116D.04 (2018) and Minn. R. Ch. 4410. The Final SEIS 
includes responses to all substantive comments received during the public comment period on 
the Draft SEIS. 

D. The information presented in the Final SEIS adequately addresses the issues identified in the 
Preparation Notice. 

• The proposed action is described in sufficient detail. 

• The Final SEIS adequately analyzes significant environmental impacts. 

• The Final SEIS adequately considers alternatives to the proposed action and their 
impacts. 

• The Final SEIS adequately presents methods by which adverse environmental impacts 
can be mitigated. 

• The Final SEIS adequately presents the economic, employment, and sociological effects 
that cannot be avoided should the proposed action or an alternative be implemented. 

E. As set forth in ,i,i 104 through 109, the Final SEIS meets the criteria set forth in Minn. R. 
4410.2800, subp. 4 (2015), which require that a Final SEIS be determined adequate if it: 

• addresses the potentially significant issues and alternatives raised in scoping so that all 
significant issues for which information can be reasonably obtained have been analyzed 
in conformance with Minn. R. 4410.2300, G and H (2015); 

• provides responses to the substantive comments received during the draft EIS review 
concerning issues raised in the scoping process; and 

• was prepared in compliance with the procedures of the Minn. Stat. § 116D.04 and Minn. 
R. 4410.0200 to 4410.6500. 

F. Findings that might properly be termed Conclusions and any Conclusions that might properly be 
termed Findings are hereby adopted as such. 
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Ill.ORDER 

Based upon the Findings of Fact and Conclusions contained herein and the entire record of the 
proceedings: 

The Minnesota Department of Natural Resources hereby determines that the Final Supplemental 
Environmental Impact Statement for the proposed Fargo-Moorhead Flood Risk Management 
Project, in Clay and Wilkin Counties, Minnesota, and Cass and Richland Counties, North Dakota, is 
adequate. 

Approved and adopted this 26th day of December 2018. 

STATE OF MINNESOTA 
DEPARTMENT OF NATURAL RESOURCES 

Barb Naramore 
Assistant Commissioner · 
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Public Comment Letters Received for 

Final Supplemental 

Environmental Impact Statement 

Public Comment Period 

November 13 - November 29 



From: 
To: 
Subject: 
Date: 

walleyebrooks@aol.com 
MN Review Environmental /DNR) 
Flood diversion project 
Tuesday, November 13, 2018 8:00:44 PM 

Commenter 01 

This much money could be used to break some tiles, plug some ditches ect. Restore some wetlands. We 
are paying to do that anyway! With little to no success! Hold the water instead of drain it! You even say 
that! Problem only moves downstream with this project. [ Up north witch is a unique problem.] Next we 
move the problem to a new area and start this all over again. Let's make MN a duck hunter destination 
instead of a place to pass thru on our way to ND. ND do the same! Crops ain't worth putting in the 
ground and harvesting. Yet we pay them to do it! We pay for ditches. We pay for water quality 
improvements. We keep paying! Stop the madness! If we wouldn't have let them build the ditches and 
drain everything we wouldn't have this problem. I can't believe how much drain tile I see being ready to 
be laid every year on my way to Iowa, Nebraska and Southern MN. You should be ashamed of your 
selves for letting it happen in the first place! Their is no environmental benefit to this plan. We can't rush 
water to a frozen area up north and not expect it to cause problems further down stream![ Upstream?] 
Time for someone to Talk to Trump! 

From: 
To: 
Subject: 
Date: 

Elaine Wiegand 
MN Review Environmental /DNR) 

FARGO MOORHEAD DIVERSION PROJECT 
Tuesday, November 13, 2018 11:47:11 AM 

Commenter 02 

Why should they divert water to somewhere else. These people built in the flood plain they 
should have to deal with it at their expense 



Commenter 03 

From: mike nelson 
To: MN Review Environmental (DNRl; Margaret A. Nelson 
Subject: Re: Request for Comment on Final Supplemental EIS, Fargo-Moorhead Flood Risk Management Project 

Tuesday, November 13, 2018 6:02:12 PM Date: 
Attachments: .irlJa9eQQ1Jmg 

imaqe001.nng 
~ 
~ 

Sent from Yahoo I\Jnil on A,mirojd 

On Tue, Nov 13, 2018 at 4:09 PM, MN_Review, Environmental (DNR) 
<environmentalrev.dnr@state.mn.us> wrote: 

The Department of Natural Resources (DNR) has prepared a Final Supplemental 
Environmental Impact Statement (Final SEIS) for the Fargo-Moorhead Flood Risk 
Management Project. The document is available for download on the DNR Fargo­
Moorhead Flood Risk Management Project webpa~ 

The document describes potential environmental impacts from a new project 
alternative (Plan B, as described in the Draft SEIS) and any changes to the Draft 
SEIS as noted in response to comments received during the Draft SEIS public 
comment period. 
The Final SEIS is not a decision document, but rather evaluates and discloses 
potential project impacts and proposed mitigations for those impacts. Decisions 
about whether to permit the Project can only be made following completion of the 
Final SEIS. 
The Final SEIS will be available for a 10-day public comment period beginning on 
November 14, 2018 and ending on November 29, 2018 at 4:30pm. Comments 
should focus on the adequacy of the Final SEIS. Three criteria determine 
adequacy: 

1. Does the Final EIS analyze topics identified in scoping? 

2. Does the Final EIS respond to substantive comments received on the draft? 

3. Did DNR follow the process established in state statute and rule for preparing an 
EIS? 

Written comments on the adequacy of the Final SEIS must be received by 
Thursday November 29, 2018 at 4:30PM. Comments may be mailed, e-mailed, or 
faxed as follows: 

Mail: Jill Townley 
Minnesota Department of Natural Resources 
500 Lafayette Road, Box 25 
St. Paul, MN 55155-4025 

,,,-.._ 

Email: .e.mdrnom.e~.d...or.@.s.iat~ .. mnJ.1s. 
Subject Line: "Fargo-Moorhead FSEIS" 
Please include your name. 

Fax: ATTN: Jill Townley, Project Manager 
(651) 297-1500 

Thank you for your interest. 

Jill Townley 
Planner Principal I Communications and Planning Unit 

Minnesota Department of Natural Resources 
500 Lafayette Road, Box 25 
St. Paul, MN 55155 
Phone: 651-259-5168 
Fax: 651-296-1811 
Email: jill.townley@staJe.mn.us 
modnr,gov 

m 
11 

DEPARTMENT Of 
NATURAL RESOURC:E.S 

~ 



From: 
To: 
Subject: 
Date: 

Teanna Limpy 
MN Review Environmental (DNR) 
Fargo-Moorhead FSEIS- Teanna Limpy 
Thursday, November 15, 2018 4:48:51 PM 

Commenter 04 

The Northern Cheyenne THPO has the following additional comments to the Final SEIS for the 

Fargo-Moorhead Flood Risk Management Project: 

"While the ACOE and Diversion Authority acknowledges our request for participation in future 

survey work, our office also requests that an additional work plan be created for an undertaking this 

size. A workplan for inadvertent discoveries and NAGPRA process should be included as an appendix, 

as well as a formal process of notification for consulting tribes in cases of potential such inadvertent 

discoveries. This should be done in further consultation with tribes as this plan is a multi-year project 

that has additional potential impacts not mentioned in the final SEIS. This may also be done as a 

separate process but still included in the overall plan, as well." 

Respectfully, 

T ea11n01 limp_Y , THf O 
T ribal H istoric l'\cscrw 1t1on O~ficc 

Northc:m Che!Jcnnc T r ibe 

14 [.. l\1ed,c.inc Lodge D nvc 

f .(). E,ox I 2 8 

L ame D eer, f\fr. 590+; 
WorL \406) "1·77--1·S ~9/ -i-8:.,8 

Ceil: (-1-0o) E,'i0-7t-9 I 

From: 
To: 
Subject: 
Date: 

Good Morning 

Mary Lou Ohman 
MN Review Environmental {DNR) 
Flood Plain 
Friday, November 16, 2018 9:12:11 AM 

Commenter OS 

This email is asking that you please do not approve the requested Flood Plan that is planned by the 

DNR. My daughter and her boys are one of the homes in the County Road 20 area that are up for 

buyout. There are 6 homes in that area that are slated for removal. I feel that this is overstating the 

flood Zone. She has a beautiful home with a very large yard as do all those up for removal. One 

family just moved into the neighborhood in June. These are beautiful homes. The area that is 

projected is home as well to many wildlife and it will destroy their home as well. Every evening and 

morning there are multiple deer in her yard and her neighborhood. There are beavers, squirrels, 

raccoons to name a few. You will be destroying both beautiful homes and neighborhoods as well as 

the home to wildlife. I ask that you PLEASE reconsider your options and leave these neighborhoods 

intact. I truly believe that both State and Local government have over reacted to the Flood issue. 

She has lived in her home for 8 plus years and has never had one worry about flooding. Again I ask 

you PLEASE leave all these neighborhoods intact. 

Sincerely 

MLO 

Mary Lou Ohman 
SENDCAA 

Administrative Officer 

3233 University Drive South 

Fargo, ND 58104 

701-232-2452 ext.106 

marylouo@sendcaa.org 



From: 
To: 
Subject: 
Date: 

Tara Shilling 
701 - 446-1700 
Carl Ben Eielson 

Tara Shilling 
MN Review Environmental /DNR) 
Fargo-Moorhead SEJS 
Friday, November 16, 2018 9:42:17 AM 

6th Grade- Falcons 
Language Arts/Math/Social Studies 

,..-.... 

Commenter 06 

From: 
To: 
Subject: 
Date: 

Good Morning! 

Tara Shilling 
MN Review Environmental (DNR) 
Fargo-Moorhead SEIS 
Monday, November 26, 2018 1:02:31 PM 

Commenter 06 

My name is Tara Shilling and I am writing in regard to the Fargo-Moorhead SEIS. I am a 

resident in the Riverwood Addition in North Fargo. My house has been tagged as part of the buy-out 

plan for Plan B. I am writing to let you know that I am NOT in favor of Plan B. There are a few reasons 

that I am against this plan and feel like there needs to be another option. The acquisition of my 

home is probably the biggest reason, but also the wild life that I see around my home is also a 

significant reason to find a different way. 

My house is located in the first cul de sac in Riverwood. My family has lived in this home for 

7 years. We missed the 2009 flood, where sandbags were laid for flood protection. In 2011, there 

weren't any sandbags put down and the river only reached to about the middle of my yard . Hence, 

the reason we decided to purchase a house on the river. Since that time, there has been NO worry 

about water. In fact, even when sandbags were laid down in the past, they were to help with 

overland flooding. My house sits higher than most of the neighbors and the sandbagging that has 

been done in the past, has been done to protect the neighbors, not my house in particular. From my 

house, the river sits back about 150 yards from my back deck. There is quite a bit of yard and woods 

that is situated between my home and the river. In 7 years, there hasn't been a single spring that I 

have worried about the potential of river/overland flood ing, affecting my home. 

Across the river from my home is Oakport Township. I know that Oakport has done MANY 

things to get better flood protection. They have bought out homes on the other side of the river 

from me. There is wide open spaces. To me, it would make better sense to put money into forcing 

the river to head east. On the east side of the river, there already are no homes, things have been 

cleared out. Perhaps there is a way to shift the water east into the Oakport open land, rather than 

buyout and tear down 6 beautiful homes. As mentioned in above paragraph, there is plenty of tree 

and land between my house and the river, perhaps a dike would be more reasonable and save the 

city money by putting it closer to the actual river. 

On any given day, we see many deer come through our backyard. They come near the 

house and eat berries off the trees all winter long. In the fall, we can hear them bedding down and 

running through the leaves in the morning. I wonder what will happen to the wildlife when we are 

tearing down t rees and moving dirt around the place they have called home. We have a bald eagle 

that comes back every spring to make his nest in the trees in my backyard. Where will these animals 

go when everything is uprooted? 

I hope that the Minnesota DNR and the City of Fargo can come up with other options 

before moving forward with Plan B. 

Thank you for your time! 

Tara Shilling 
701 -446-1700 
Carl Ben Eielson 

6th Grade- Falcons 
Language Arts/Math/Social Studies 



From: 
To: 
Subject: 
Date: 

Brad Berger 
MN Review Environmental (DNRl 

Fargo-Moorhead SEIS 

Saturday, November 17, 2018 10:32:13 AM 

Commenter 07 

Please oppose any version of the diversion boondoggle. Thank you from a concerned Fargo resident 

and taxpayer. Brad Berger 920 sth st so Fargo N.D. 58103 

From: Trana Rogne 
To: 
Subject: 
Date: 

impactful activities? 
Comment; 

MN Review Environmental <DNR) 

Fargo Moorhead FSEIS 
Monday, November 19, 2018 4:47:13 PM 

Commenter 08 

The very construction is a impactful activity. If the project is constructed without all property acquired or 
mitigated there is no reason to assume that the project would not operate in the event of a major flood. The 
project would operate and the fall out resolved later. 

Transportation, Utility and Drainage Features 
'Portions of the remaining roads within the staging area would be inundated for a period oftime during project operation." 
All roads except 129. 

Comment; 

With these remaining road closed occupancy of home and farms would be not possible as access would not be available. 
Ring dike or other mitigation would be ofno use. Toal buyouts would be required of all farms, homes in the staging area. 
HWY 46 major road would be closed . 

1.4 PURPOSE AND NEED 
"The Project will reduce flood risk for the lives and property of people within the Fargo-Moorhead metropolitan area, as well 
as reduce the frequency of the disruptions and risks associated with emergency flood fights." 
Comment: 
The metropolitan area does not have a reduction in flood risk, the metro area is larger than the F-M Area. Many towns that 
are in the "metro area " have a increased flood risk from a major flood . 

Trana Rogne 
5477 Co Rd 1 
Kindred ND 58051 
701 367 8911 



From: 
To: 
Subject: 
Date: 

Trana Rogne 
MN Review Environmental /DNR) 
Farge>-Moorhead SEIS 
Monday, November 19, 2018 7:29:47 PM 

In the following response to a question someone in the DNR responded as follows; 

There must have been a mistake in the drafting of this document. 

Commenter 08 

"Also, it should be noted that the Project would not be allowed to operate until all upstream property rights (flowage 
easements or, as required, full acquisitions) and mitigation of 

structures is completed." 

hltos://files dnr state.mn.us/i npuUenvironmental review/fm fl ood risk/fm fsejs app-a .pdf 

page 93 

Comment; 

It is not reasonable for DNR to assume that a when a major flood is to occur that the operation of the project will not be 
allowed. 
What judge would allow the project not to operate in time ofa flood? It is likely the judge would allow the operation of the 
project to proceed. To allow the project to be built and be operational without completion of property acquisitions and 
mitigation would be a complete failure of the MN DNR's duty to review the permitting of the project. 

Trana 
"The middle of the road is for yellow lines and dead 
armadillos" 
Jim Hightower 

---

From: 
To: 
Subject: 
Date: 

Trana Rogne 
MN Review Environmental /DNR) 
Re: Farge>-Moorhead SEIS 
Monday, November 19, 2018 7:32:18 PM 

Commenter 08 

On Mon, Nov 19, 2018 at 7:29 PM Trana Rogne <trauarogue@gmaj) mm> wrote: 
In the following response to a question someone in the DNR responded as follows; 

There must have been a mistake in the drafting of this document. 

"Also, it should be noted that the Project would not be allowed to operate until all upstream property rights (flowage 
easements or, as required, full acquisitions) and mitigation of 

structures is completed." 

https://files.dnr.state. mn.us/input/environmentalreview/fm flood risk/fm fseis app-a. pdf 

page 93 

Comment; 

It is not reasonable for DNR to assume that a when a major flood is to occur that the operation of the project will not be 
allowed. 
What judge would allow the project not to operate in time ofa flood? It is likely the judge would allow the operation of the 
project to proceed. To allow the project to be built and be operational without completion of property acquisitions and 
mitigation would be a complete failure of the MN DNR's duty to review the permitting of the project. 

Trana Rogne 
5477 Co RD 1 
Kindred ND 58051 

Trana 
"The middle of the road is for yellow ljnes and dead 
armadillos" 
Jim Hightower 



From: 
To: 
Subject: 
Date: 

Arden Breimeier 
MN Review Environmental iDNR) 
Fargo-Moorhead FSEIS 
Wednesday, November 21, 2018 10:30:51 AM 

To: Jill Townley, Project Manager 
From: Arden Breimeier, Oxbow 
Re: Fargo-Moorhead FSEIS 

Commenter 09 

I would like to reiterate and clarify my concerns as they relate to comment 74C from 
the Draft SEIS (Appendix A), the phased construction of the FM Diversion project. As 
mentioned in my original comments, the Diversion Authority intends to construct the 
north segment, from Interstate 94 to the outlet into the Red River, and the south 
segment, which involves the dam and impoundment area (stages one and two of the 
project), either sequentially or simultaneously. The third segment (or stage), the 
portion of the diversion channel that connects the north and south segments, is to be 
constructed last. 

I have suggested that the third stage is unlikely to ever be constructed if the 
impoundment is permitted for use prior to the completion of the overall diversion 
channel. I continue to hold this belief. Project costs will almost certainly far exceed 
the estimates (a doubling would not surprise) so it will be easy for the Diversion 
Authority to initiate operation of the north drainage and south impoundment while 
blaming lack of funding for the shelving of the channel connecting them. The 
Diversion Authority basically gets what it needs from construction of two-thirds of the 
project: drainage for the north and storage for the south. So, facing economic 
headwinds, it will be easy for them to accept that much as a proxy for a completed 
diversion. 

The Diversion Authority has requested a permit from Minnesota to dam the Red River 
and has surely submitted its overall vision of a fully completed diversion channel as 
part of the permit application. The MN DNR is being asked to issue said permit based 
upon the project as outlined in the application. If the decision is made to issue the 
permit, said permit should stipulate that it is applicable only to the completed project 
as laid out in the permit application. 

If the issued permit does not adequately specify /restrict the conditions under which it 
applies, rest assured that the 'two-thirds project' described above is what both North 
Dakota and Minnesota will get and will have to live with. Would the MN DNR permit 
such a project, one that has an impoundment area but no diversion channel to carry 
water around the FM area? If not, then it is critical that any permit specify, in no 
uncertain terms, the nature of the project for which the permit is being granted. 

That said, I continue to believe that the plan as submitted for permit is not the least 
impactful and that the permit should not be granted. However, if the MN DNR 
decides to grant a dam permit, it must do so with all project operation possibilities in 
mind. The diversion project, if permitted, should be constructed from north to south, 
with the impoundment area completed last. If the Diversion Authority's current plan 

for phased construction goes forward, there will be intense pressure to use the 
impoundment area in the absence of a connecting channel. The MN DNR must weigh 
and consider this carefully. 

Thank you for your time and attention. 

Arden Breimeier 
614 Evergreen Cir 
Oxbow, ND 58047 

CCEC CONFIDENTIALITY NOTICE: This e-mail message, inducting any attachments, is 
for the sole use of the intended recipient(s) and may contain confidential and privileged 
information. Any unauthorized review, copy, use, disclosure, or distribution is prohibited. If 
you are not the intended recipient, please contact the sender by reply e-mail and destroy all 
copies of the original message. 



Eddie Bernhardson 

1318 S 19th St 
Moorhead, MN 56560 

Minnesota Department of Natural Resources 

500 Lafayette Road, Box 25 

St. Paul, MN 55155-4025 

Dear Jill Townley and Minnesota Department of Natural Resources, 

Commenter 10 

I am writing regarding the FM Diversion Plan. Initially, as I recall, the FM Diversion was to 

protect the current cities of Fargo and Moorhead. It seems Fargo changed the emphasis of the 

diversion to protect their future expansion area, which is mostly or entirely flood prone. As an 

example, I understand, Davies High School, which is in this area has their mechanical and 

electrical facilities on the second floor. 

Protecting this area severely impacts areas that have never had flooding problems. Plan "B" 

contains a levee on US Hwy 75 south of Moorhead, this could severely impact land that some 

claim has flooding problems. This claim is untrue. 

My great grandparents homesteaded in Sec. 7 Holy Cross Township in 1869. In 1870 they 
constructed a log cabin on the banks of the Red River. This is the second oldest building on the 

banks of the "Red" in Minnesota and is on the National Register of Historic Buildings. Only once 

since it was built has high water gotten close to the cabin. 

Also, in this area is the "Clara Cemetery, which is in the SW corner of Sec. 17, Holy Cross 

Township. This site has never had flooding. 

There are natural watercourses in this area draining into the "Red" but overland flooding has 

never been a problem. There are several farmsteads in the area bur none of them have "ring 

dikes" as they have not been necessary. 

The term "mitigate" is mentioned in the diversion description. Shouldn't some of this be done 

early in the process so individuals can have a part in it; not wait until late in the process and 

funding is low, so they get short changed in the process? The word "mitigate" has a broad 

meaning, but I feel it should be done sooner instead of later. I have had two communications 

with the "Corps" regarding our log cabin and both contained the word "mitigate" but have 

heard nothing more as to what mitigate might mean. 

,,--. 

I have lived my entire life in this area except for two years in the army, 1952-1954, including a 

year in Korea (1953). I was the Clay County Agriculture Extension Agent for 30 years. Since my 

retirement I have served as an appraiser/viewer for watershed districts in the Red River Valley. 

Sincerely yours, 

Eddie Bernhardson 



Also received a hard copy of same letter via USPS on 11/29 

From: 
To: 
Subject: 
Date: 

Jill Townley 

Minnesota DNR 

Jon Rich 
MN Review Environmental fDNR) 
Fargo-Moorhead FSEIS 
Sunday, November 25, 2018 4:56:23 PM 

500 Lafayette Rd Box 25 

St Paul, Mn 55155-4025 

Commenter 11 

I was born and raised in Kindred, ND and now live in Anoka, MN I have many friends, relatives, and 
classmates with farmland in the area affected by this FM Dam project. These farms have been in the 

family for 3rd or 4th generations and 100 year old farmsteads with some of the best farmland in the 
country. The compensation that would be given can't replace the value of a family farm and where 
could they find suitable land and homes. About a thousand people will be forced to relocate so Fargo 
can build in the flood plan which violates Executive order 11988 which says Federal funds will not be 
used to flood plain development. They want to flood an area which is flood free to build in the flood 
plain which totally makes no sense. There must be a better plan but the Corp on Engineers and 
Fargo Dam people will not listen. Plan B does not have a good plan for mitigation and impact to 
environmental land owners. There has been a lot of money spent needlessly (tax dollars) for many 
bad decisions and court and lawyer's fees. This Plan B for south of Fargo is for big money to develop 
in a flood plan and does nothing for flood protection in fact makes it worse. Did the Army Core 
evaluate the EIS fully? The authorities in Fargo have not treated landowners equally giving large 
amounts of money to some and very little to others. Every citizen should be treated equally and also 
give a voice in the decision to make a fair and suitable decision. Fargo claimed they did not need 
Minnesota permits and indeed started constructions on the project in the dark and without 
authorization. Many of the committee decisions were made without public meetings by e-mails, 
phone calls or informal meetings out of public view. Plan B has not had one public meeting to inform 
local property owners the scope of this plan. A breach of the dam or diversion would devastate 
residents of Horace a growing and affordable living area with socio-economics issues as well. So 
Horace is not in favor of the Plan B. Also, the dam planned on the Wolverton Creek on the Clay 
Wilkin county border raises concerns about the height of the Fargo dam west of the Red River 
Wolverton creek. The Wolverton Creek dam isn't intended to hold back water but to stage water 
and create problems elsewhere where none existed. I have grandparents relative who live and farm 
in Richland County and this dam is not in their best interests. We own farmland in the Kindred area 
and do not want our tax dollars spent on this FM dam reservoir system and they have already 
wasted many millions of dollars. Quit building on a flood plan and put the dikes up to 43.5 feet and 
get a plan for the whole basin for the 100 year flood and get out of FEMA insurance requirements. 

I am very disappointed in the way Fargo board are treating the citizens of my home state.There is a 
lack of caring from the FM authority for all land owners. I am also very proud to live in Minnesota 
where we have vigorous flood plain management and environmental protection standards to 
protect water, land, and wildlife. We in Minnesota are setting our standards high to protect this 
great land for future generations. Please reject this Plan B the Fargo commission cannot be trusted. 
It is the way or the highway for them . Grand Forks and Moorhead solved the flood problems with 
much less expense. 

Sincerely, Jon and Nancy Rich 

20891 Aztec St NW 
Anoka, MN 55303 

From: 
To: 
Subject: 
Date: 

Jon Rich 
MN Review Environmental {DNR) 
Fargo-Moorhead FSEIS 
Wednesday, November 28, 2018 7:21:09 PM 

To Jill Townley Mn DNR 

Commenter 11 

I have very recently talked with my high school classmates who own a farmstead in the area 
affected by this dam. The FM Dam authority has not addressed the issue of farmstead buy outs 
and where is the money coming from? The authority has not come to or talked with my friends 
who will be affected. Please say no to the high hazard dam which would flood many century 
old farms, cemeteries, and villages. The Fargo dam authority is not trustworthy they have had 
secret meetings without public input and also went ahead with this project in the dark of night 
when the court said they were to stop. We are Minnesota residents and own farmland in North 
Dakota so we do not want our tax dollars to pay for this terrible project. The cities of 
Moorhead and Grand Forks have solved their flood protection plans so have Fargo raised their 
dikes and no development in the flood plane. 
Jon and Nancy Rich and sons Geoff, Ben,and Kris Anoka, Mn 55303 



Commenter 12 

To Towfl/e.y 

1lJe 

J,JJ 

t11J 
Re.J 

n a-nlc' 

[r,; .;t, r 

I,;. 

l r'l 

LQrt"J 

-th,e 

lve~5, 

s w. 
1 J ,·ue o I aA:J. 

C '-' 1'1 £-'r Of (.i }o,} Co,~"'J 

I 

1~ /u,.J 

Hal<l C ro~ 5 . 

jAe, pµt 

doe'1.. 

(,7,.L/f'I 

nc, f 

) 
udl f-Jl)(J.J md' 

)f 

i t 
)aJ1?I, 

c,J;r;CJ 

({ 

}7 

qloA:J. 

)Al Ii 

w.fh 

Ple.a::>e. 

mt 

dor,r 

1 rl 

ho ~e' 

5e<­

<-1 

31 -t 3J c:i f 

flood Prvbl"'m. 

alo11J. d ,Ire­

) ~,1.J 
I 

p/u$ 

J-/wl 7 :1·, 

(l4;d h /1b r.,. 
o-l~e~ 

(,Joc.J f'1o 
r>e•d~;u;.,r~ 

c\ ;ue ct 

f-,{l"tt"I 

}?orr1~s 

ferm, f 

pldt.te. 

f'o, f Jd,. 

youP 
1-r~I}' 

11~:JA 

-l44s 

f3, 

~ 

From: 
To: 
Subject: 
Date: 

Larry Ness 
MN Review Environme,1ral..illtiB) 
Fw: Fargo-Moorhead FEIS 
Thursday, November 29, 2018 10:30:28 AM 

Commenter 12 

On Wednesday, November 28, 2018 11 :17 PM, Larry Ness <ljness@attnet> wrote: Note: resending 
because letter above not delivered because misspelled (environmentalrev) email address. Only use this 
message. Thanks. 

Jill Townley 
EIS Project Manager 
DNR Division of Ecological and Water Resources 

Dear Ms Townley: 

We wish to submit comments on the Final SEIS. 

It seems as though this proposed plan B shifts the flooding burden from one sparsely 
developed rural area to a different rural area. 
Proposed plan B actually protects MORE North Dakota natural floodplain acres ( 
causing more flooding) than original plan A . The natural flood plain storage plays an 
important role in flooding situations. The plan B floods MORE rich Red River land and 
causes more flooding in Cass and Clay Counties. 

Proposed plan B severly impacts new areas of Minnesota's "high land", now currently 
out of flood plain that does not currently flood, for growth and development should not 
be considered. We do not agree with the expansion and protection of a flood plain for 
growth and development such as Fargo has done and continues to do. The severe 
losses of everyone impacted in Minnesota and North Dakota are not justified for 
Fargo's development in a natural flood plain. 

The severe impacts to the state and people of Minnesota of proposed plan B would 
be much greater than the benefits. We request proposed plan B not be permitted. 

Thank you for the opportunity to comment. 

Larry and Judith Ness 
17666 3rd St S 
Moorhead, MN 56560 



Commenter 13 
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Commenter 14 

A RIVER IN PERIL 

Erosf,m11Jm1g thrJ .,~n11me Ritw It f11ar:tm:d ta1autll'fs from 
!Jcdfi: J.o.l:e /belmv/ Jlxrf Jiau· i11fv /bu Sbeyt mu, Rit'tfl! 9 incc 199:3 Devils L:ike rose about 29 

feet, from 142.~ kct above mean sc,1 
lcvcf lO n height of M52 fee! :ibovc 01.\I 

in tbc-spring of 2010. The fake wltl have to ri.sc 
m·er six feet more lx:fore it. ovc,Oows into the 
Shc:yc:nnc Riwr through the Tolna Coulee .11 
I-i:58 feet. Ont: must. remember tli:tt the Dcvib 
L~kc rise ls :1 mL-ct."ti blessing, :md that Devils 
L1kc are::i rc.sidcnL'i only object h) the top th·c or 
si:ic ft...,t of w:m:r on the lake, 1hc first 23 feet of 
rise hdng beneficial :1ntl producing 111::- fishing 
a.nd recreation indusiry that dri~·cs much of the 
lrn:::1l <-W.nomy. \Vhc:n the l:tkc falls to a height 
of 1'145 no .further outlet pumping will be ust.-d 
or permincd. 

ln other words, over :i billion dollar,,, has 
been six:nt atl~mpting to keep most cf the 
water in the lake while dumping some of tht.: 
1vc1,;t qu:ility w;1tcr onto people downstream 
a!cng the Sheyenne Hivcr. Poor \\rater q1.1::ility­

•which pro,i.:rt·~-:;ivdy <ktcrior:iws from \Vest f:lay 10 E;,st IJay and Stump l~1k<.,.,.•and quantity <.'\lncern.<; fud down:.,ream 
objc:aions. Thrc::tb of lk,odin~ ;llong the Shcyt,nm· River :ind dam~ge to tht" river ccm,ystcm grow. ·rhose opposed to using 
lhe Shcyenm~ a.s :i <lr.tinagc ditch for Devils L:1ke w.uec ln.-;ist chat oudc;.~ will only add to uownstrt:.im damage :ind shift. the 
;il.--;itcr burckn from rhl' l:>cv1h L:1ke basin one" down.,trc:tm communities and l.:mdownc~. 

A cccnplcte En\·ironmen1:1I lmp;tct St:m.:,m:nc (EIS) needs to be completed on the Devils l.;1kc- situ;itlon lo d~ermine what 
c-..iLL..es higher iaOnws into the lake: am! wlt.1.t can be done to prevent d1;11. Instc;id of using science, however, political m.::ch~ 
h,wc bt."Cn ,ist.xl ICl a.,,-cid all .s.-udies, and the Environmc:mal Prolt:ction Agency (EPA) has agn.-ecl ro allow that to happen. 

PRODUCED BY 

PEOPLE TO~e-THE SHEYENNE 

v~8ox252 
V:::Ucy City, North D;kol:l ;ifi072 

Winier 2010 
wwmst11JClbesheJ,-enne. org 



From: 
To: 
Subject: 
Date: 

Doreen Wetch 
MN Review Env'ronme11ta1 IDNR} 
Fw: Fargo-Moorhead FSEIS 

Tuesday, November 27, 2018 11:20:43 AM 

Subject: Fargo-Moorhead FSEIS 

Flood Risk Management Project 

Attn: Jill Townley, Project Manager 
651-297-1500 

David & Marilyn Tessier 

4108 100th Ave S 
Horace, ND 58047 

Commenter 15 

Plan B - of the dam will be five miles long right up to our homestead and 
others. On the north side of the dam will be about 4 miles of open farmland_ 
What this means is, when it blizzards, all the snow is going to pile up for 5 miles 
in front of the dam. (Believe me when I say the snow can pile up, we have had 
snow all the way up our large barn doors.) Which will cause flooding in the 
spring to the north. 

The soil that they will be digging into is lake-bottom soil. Meaning when you 
dig down 12'-15', the soil is like grease. We have a pile on our farm from a 
controlled burn 17yrs ago and that pile is still like grease. How good do you 
think that soil would be to build a dam on? 

We will lose our water and septic tank drain fill rights. We can not hook up to 
rural sewage because Horace can not handle anymore. The industrial park 
across the road from us had to put in a large septic tanks and has to have them 
emptied weekly. 

Fargo should think about cleaning all the trees and debris out of the river and 
digging it down so that the water can flow naturally. 

How do you have a staging area for water, that now has signs "for future 

development" @ 112th Ave & 45th St. Is this all just a plan to take the farm 
land?? 

-
Commenter 16 

North Dakota State Water Commission 
900 EAST BOULEVARD AVENUE, DEPT no • BIS MARCI<, NORTH DAKOTA 58505-0850 

(701 )328-2750 • TTY 1-800-366-6888or711 - FAX (701) 3.28-3696 • http://$WC,l'ld.gOY 

November 27, 2018 

Jill Townley 
Minnesota Department of Natural Resources 
500 Lafayette Road, Box 25 
St. Paul, MN 55155 

Dear Ms. Townley, 

This is in response to the public review period for the Minnesota Department of Natural 
Resources (MN DNR) Final Supplemental Impact Statement (SEIS) for the Fargo-Moorhead 
Flood Risk Management Project. 

The proposed project has been reviewed by State Water Commission (SWC) staff, and the 
following comments are provided: 

• Section 1.5, Table 1-1 "Waters Drain Permit" is likely a Conditional Water Permit (similar to 
a Water Appropriations Permit from MN DNR) issued by the Office of the state Engineer 
(OSE), not by the SWC as listed. This should be clarified. 

Comment 11 Oc response to potential requirements for a Conditional Water Permit refers to 
the North Dakota Department of Health. Water permits are issued by the OSE. 

Comment 11 0d does not address the potential need for a Conditional Water Permit if water 
will be stored beyond normal flood control operations, or if operations change to 
permanently store water. 

• Through the National Flood Insurance Program (NFIP), a floodplain permit is required for all 
QE!V!'?IOP.fT!E,mt tbl!t 1?!_{~::; plg_C~. withil"I a. ~pe9i~I f lQ.Qd.:.H~?IJQ ~e~. ~s identifieg by FEMA, 
The minimum NFf P requirements can be found in Chapter 44 of the Code of Federal 
Regulations {mostly within Parts 59 and 60). Please work with the local floodplain 
administrators for additional information and permit requirements. 

In addition, projects located within the regulated floodway must meet the requirements of 
North Dakota Century Code§ 61 -16.2-14. Before authorizing any development, the 
community responsible for permitting such use shall request a floodway review from the 
OSE The application form may be downloaded from our website under "Regulation & 
Appropriation, Floodplain Management." Please contact Dionne Haynes with questions 
regarding this process at 701-328-4961 or dfhaynes@nd_gov. 

• The OSE Engineering and Permitting Section staff have reviewed the Final SEIS and have 
no additional comments to those submitted in our letter to the MN DNR dated September 
27, 2018 (attached). Please contact the OSE Englneering and Permitting Section at 701-

DOUG BURGUM. GOVERNOR 
CHAIRMAN 

GARLAND ERBELE, P.E. 
CHIEF ENGINEER-SECRETARY 



328-4288 if you have questions regarding this comment. 

• The OSE Sovereign Lands staff have reviewed the Final SEIS and have no additional 
comments to those submitted in the September 27, 2018 letter. Please contact Ashley 
Persinger at 701-328-4988 or apersinger@nd.gov with questions regarding Sovereign 
Lands. 

Thank you for the opportunity to provide review comments. Should you have questions for any 
SWC staff not listed above, please contact me at 701 -328-4967 or jjhuibregtse@nd.gov. 

SlnceUJ J,L,rd:-
Jared Huibregtse 
Water Resource Planner 

JH:ac:pf:ge/1570 

North Dakota State Water Commission 
900 EAST BOULEVARD AVENUE, DEFT 770 • BISMARCK, tOFITH DAKOTA 58505,0850 
(101) 328-2750 • TTY 1·800-366-GBBB or711 • FAX <701) 328·3&38 • hllp:/,'swc.~d.gcv 

September 27, 2018 

JIU Townley, EIS Project Manager 
DNA Division of Ecological and Water Resources 
Environmental Review Unit 
500 Lafayette Road, Box 25 
St. Paul, MN 55155 

Dear Ms. Townley: 

This is in response to your request for a review of the environmental Impacts associated with 
the draft Supplemental Environmental Impact Statement for the Fargo-Moorhead Flood Risk 
Management Project. 

The document has been reviewed by State Water Commission and Office of the State Engineer 
staff, and the following comments are provided: 

• A Sovereign Land Permit will be required if any portion of the project is constructed below 
the Ordinary High Water Mark of the Red River or the Sheyenne River. Please contact 
Ashley Persinger at 701-328-4088 or ~..J:§ingar®nd goy with questions regarding this 
process. 

• Through the National Flood Insurance Program, a floodplain permit Is required for all 
development that takes place within a Special Flood Hazard Area, as identified by FEMA. 
Please work with the local floodplain administrator(s) for additional information and permit 
requirements. 

In addition, projects located within the regulated floodway must meet the requirements of 
North Dakota Century Code§ 61-16.2-14. Before authorizing any development, the 
community responsible for permitting such use shall request a floodway review from the 
State Engineec The application form may be downloaded from our website under 
"Regulation & Appropriation, Floodplain Management." Please contact Dionne Haynes at 
701-32B-4961 or dfl"taynes@nd.gov with questions regarding this process. 

• If surface water or groundwater will be diverted for construction of the project. a water 
permit will be required per North Dakota Century Code§ 61-04-02. Please consul1 with the 
Water Appropriations Division of the Office of the State Engineer at (701) 328-2754 or 
waterpermits@nd.gov if you have any questions regarding this comment, or the comments 
that follow. 

Cass Rural Water District holds perfected water permit nos. 2293 & 4485 with an approved 
point of diversion in the NW1 /4 of Section 3, Township 137 North, Range 49 West. Their 
well field appears just south of the Plan B southern embankment. 

DOUG BURGUM, GOVERNOR 
CHAIRMAN 

GARLAND ERBELE. P.E. 
CHIEF ENGINEER-SECRETARY 



Ames Construction holds conditionally approved water permit no. 6918 for industrial use. 
The approved point of diversion is in the SW1/4 of Section 32, Township 138 North, Range 
49 West just south of the Plan B south embankment. The purpose for the water is for 
concrete batching during F-M Diversion construction. 

A Water Permit will not be required for the proposed flood control operations proposed by 
the Plan B operations as long as the intentions of holding back water remain in detention 
capacity for short periods of time and there is no beneficial use of the detained water 
proposed. If, however, the intention of Plan B changes to a retention capacity of water for 
long periods of time or there is a proposed beneficial use of the detained or retained water, 
then a flood control or other corresponding beneficial use Water Permit will be required 
under North Dakota Administrative Code § 89-03-01-01 .3. 

A water permit may authorize the storage of water for flood control or other reasons 
deemed necessary by the State Engineer. However, authorization to store water for flood 
control or other reasons does not create a water right. If stored water will be put to 
beneficial use, a water permit must be obtained. 

• As State Engineer staff have stated on numerous prior opportunities to comment on the 
Fargo-Moorhead Flood Risk Management Project, since the proposed project route 
traverses over and through surface water resources such as watercourses (i.e. streams or 
rivers) , agricultural drains, and wetlands (i.e. ponds, sloughs, lakes, or any series thereof), 
any alterations, modifications, improvements, or impacts to those water resources will 
require authorization through the construction and drainage permitting 
processes. Additionally, any stream crossing (or opening to permit the flow of water under, 
adjacent to, or because of a highway, street, or road) proposed to be replaced along the 
project route must meet North Dakota Stream Crossing Standards. Please contact the 
Engineering and Permitting Section at 701-328-4288 if you have any questions. 

Thank you for the opportunity to provide review comments. The point of contact for this letter 
is Jared Huibregtse at 701-328-4967 or jjhuibregtse@nd.gov. 

Sincerely 

,i/_. 4--
,1'-';t:.--- ~;,;.-.:__ 

Steve Best 
Water Resource Planner 

JH:sb:pf/1570 
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Senator Larry Luick 
District 25 
17945 101 st. Street SE 
Fairmount, ND 58030-9522 

Residence: 70\-474-5959 
Business: 701-474-5959 
lfuick@n.d.gov 

11-27-2018 

Dear Ms. Townley; 

NORTH DA KOTA SE.NATE 

STATE CAPITOL 
600 EAST BOULEVARD 

BISMARCK, ND 58505-0360 

Commenter 17 
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COMMITTEES: 
Agriculture 

Judiciary 

My thoughts and comments about this SEIS is not about technical review or challenging the 
content of the report. I am quite sure that you have evaluated the information that you have 
very sincerely and with thorough thought. The problem that I have with the report is that I 
believe the information that you have, is not truthful, accurate, or for sure not complete. I 
feel the efforts that you are attempting are very hard to achieve and I sure would not 
appreciate having to analyze all that you need to consider. 

A few of the misses that I saw quite easily in the report are these: 

1. Why is it that we are constantly comparing maps of a 100-yr. flooding event to the 
inundation of land from when the proposed dam would be used? This area has never 
seen a 100-yr. event, we have only seen a 50-yr. event so stop using the slight amount 
of inundation difference between the 100-yr. event and the "functioning" inundation. 
It is quite different. The flood risk transfer is not equitable and is even more 
egregious using proper scaling methods. 

2. I have always been vocal about the need for a complete different scope to what is 
being proposed. I hope that you remember these efforts and give some thought to 
why I feel and believe we need to do this. Basin-wide water management is by far a 
better solution to what is being proposed by the DA and the city of Fargo. If you 
have any curiosity of climate change and what is proposed for the upper plains area, 
you will find that the predictions are that we will see a trend of desertification rather 
than a consideration of wet conditions. I know that this does not preclude the fact 
that we could see a large weather event that could result in flooding, but through the 
proper alternative structuring, we can set ourselves up to win under both possibil ities 
using my alternative methods of water management an9 protect people and property 
on a much bigger scale that is basin-wide. • 

3. To be honest with the majority of the involved people and with integrity of how a 
project like this is paid for, all pertinent information is needed to make correct 



determinations about just what you are trying to figure out today. Don't fall for a 
substandard idea that only does about, in my opinion, one tenth of what we could be 
achieving. Does looking further and more in depth create more work? Yes. But I 
know it would be very much worth it. 

4. Under the topic area of Project Purpose, why are public dollars being used to support 
the development of a flood plain in the first place? I know for a fact that there are 
plenty of areas that could be developed on higher ground in Moorhead, Dilworth, 
Comstock, Kindred, Mapleton, and so forth. There is no law that we must bow to the 
wishes of the city of Fargo and to Cass County so that this community can continue to 
grow. The surrounding communities can take care of expansion. 

5. To gather the necessary information for the MNDNR to make all the needed decisions 
for this project, an engineering firm is needed to design a water management plan 
that can provide the needed protection for Fargo-Moorhead without the proposed 
dam in the scope. Then, and only then, will we have all the important information to 
figure out how to proceed. We are making headway, the very first part of my 5-step 
plan of alternatives is nearly complete. That was the construction of the permanent 
levies and dikes through Fargo. Number 2 was the detention facilities in ND, SD, and 
MN. MN is doing very well at this, the others, not so well. Thirdly is the agricultural 
field tiling of farmland. Rep. Colin Peterson and now Senator Kevin Cramer are 
hopefully continuing for push the project north of Fargo, so we can learn about how 
that can help basin-wide. 

6. In relating to how this information is so important, I am confused as to fact that in a 
conversation I had with a FEMA representative in Denver, I was told that FEMA was 
asked to "raise" the elevation of concerned flood levels for the purpose of including 
more households and property into the formula to make the cost-to-benefit ratio look 
better by Fargo. The concern also continues with just why it is that we rely so 
heavily of FEMA's information and not from our own people that live here and 
experience what happens here. I do not believe that FEMA can understand the full 
benefits of the alternatives needing to be considered. I wish I had the 
documentation and the research results from the findings of how these alternatives 
will or will not work that they can make their determinations. That is another area of 
"false information" at its best. 

7. You are so correct in the statement of "takings". No person, business, government 
entity, township, county, municipality, or state should have any right to "take" 
property from someone else by force, until there is a complete and clear title for that 
property. By that I mean that an approved purpose has been put into place, all parties 
involved are properly notified, all proper permitting for the project is in hand, and 
there is no other way to avoid the "taking". The individuals that are working on the 
"takings" of this project should be ashamed of their work. 

There are more comments, but I hope by now you understand where I come from and how I 
perceive the path of this project needs to focus on basin-wide concerns, not just one 
community. 

Please don't feel that a permit needs to be issued right away, the city of Fargo is extremely 
better protected today than they ever have been, and we can use these dollars that are 
available for a better good for many more people and property. 

Please deny the permit. We can do better. 

Sincerely, 

Senator Larry Luick 
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Commenter 18 

Below are comments on the Final Supplemental Environmental Impact Statement (Final SEIS) for the Fargo-Moorhead Flood Risk Management 

Project. They concern comments to the draft SEIS and the responses to those comments. 

Comment#l 
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On more than one occasion during the Task Force, DNR officials stated that there were no international agreements or laws that 
prevented a raise in river levels at the Canadian border at times of flooding. In addition, I believe they modeled an impact of less 
than half an inch at the Canadian border from allowing 6 inches of impact downstream. The DNR's comment was that was not a 
measurable impact at the border. A statement was also made saying that all they had to do was to inform Canadian officials of 
the expected impacts. There was no regulatory approval necessary. 

Comment#2 

Another statement in the SEIS is that the newly impacted acres in Wilkin County is 409 acres. Attached is a collection of data 
from the Army Corps' original floodplain impacts and those contained in the DNR's report. The slope of the valley surrounding the 
Red River is generally one foot per mile. If the water level at the Richland/Cass county line is raised 3.6 feet above the normal 100 
year flood, it seems unreasonable that the newly impacted acres would be less than three quarters of a section. It seems likely 
that the impacts would be much closer to the impacts from Plan A, than having no effect. 

Comment#3 

The project sponsor's comments to the Draft Supplemental Impact Statement were misleading in their assessment of North Dakota Century Code 

provisions regarding the powers of local water resource districts. 

The North Dakota Century Code {N.D.C.C. 61-16.1-09(5)) says each water resource district has the statutory right to control and regulate all 

reservoirs, artificial lakes, and other water storage devices within the district. 
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Nowhere does it state that this requirement may be super ceded by the Water Commission. In fact, it specifically states that water resource boards 

have the right of control. 

The second issue is that N.D.C.C. 89-08-02-02 requires that at the time the dam construction permit application is made, the applicant must show: 

"evidence establishing a property right for the property that will be affected by the construction of the dam . . ." Fargo's city attorney argued to the 

State Engineer that the Cass Water Resource District can exercise eminent domain in Richland County. The need for eminent domain can't be 

established without a permit from the Richland Water Resource District. 

Steam rolling in environmental laws has been addressed by the courts. In granting the injunction to stop the Oxbow ring dike, Federal Judge John 

Tunheim ruled that "if political subdivisions seek to evade the environmental review of one state, they can begin construction in the other, generating 

momentum that neuters the first state's review." This ruling was upheld by the 8th Circuit Court in 2016. The Appeals court cited previous rulings that 

said "the difficulty of stopping a bureaucratic steam roller, once started, as proper factors for district court to take into account.· The same principle 

applies to Richland County. The State Century Code and the responsibi lity of the Richland Water Resource District to regulate water uses in its district 

are nullified by issuing a construction permit before Richland County signed off. Judge Tunheim's rul ing that stopped const;uction on the inlet 

structure stated that WRRDA required the local sponsor to comply with all federal and state laws. 

Thank you for the opportunity to comment on the study. 

Craig Hertsgaard 

5530 165th Ave SE 

Kindred, ND 58051 

,,,,.--.. ----

Inundation depth calculations at Richland/Wilkin County Line 

Tab{e 8· 4. Elevations by Rood Event for El<istins Conditi:>ns, Plan 8 and Alternative C 
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FarlJO-Moomead Supplemental Draft EIS, Appendix B 

This information is from the Army Corps original analysis of Plan A. 1 

100 Year Flood EOE 

Plan A Staging Area 

Increase in Water Level do to project 

Cass/Richland County Line Water Elevation 
919.1 Feet above Sea Level 

923.1 Feet above Sea Level 

4 Feet 

This second table is data from the DNR's analysis of Plan B currently under review. 2 

100 Year Flood Historical 

Plan B Staging Area 

Increase in Water Level do to Project 

Cass/Richland County Line Water Elevation 
918.3 Feet Above Sea Level 

921.9 Feet Above Sea Level 

3.6 Feet 

1 Appendix B Hydraulics USACE Final Feasibility Report and Environmental Impact Statement, Attachment 2, 
Response to Richland County Drain Comment, page 2. 
2 Fargo-Moorhead Flood Risk Management Project Supplemental Draft EIS (SDEIS) Alternative Screening Exercise 
Report, Appendix B, page 11. (8/17/2018). 



From: 
To: 
Subject: 
Date: 

Don Nelson 
MN Review Environmental /DNRJ: Townley. Jill /DNR)· Don Nelson 
Fargo-Moorhead FSEIS 
Thursday, November 29, 2018 12:21:51 AM 

MN DNR / Jill Townley, 

Commenter 19 

Below are my Comments regarding the adequacy of the Fargo-Moorhead Flood Risk 

Management Project - Final SEIS. Comments are mainly from the Executive Summary, 

fm_fseis_app-a and fm_fseis_app-a-attachment documents. 

Page 6 This is the same comment I made previously that was labeled as 107a in my document 

in the fm_fseis_app-a-attachment document but then was never addressed in the DNR 

Response document (and then never got fixed) . The comment is regard ing the statement of 

diverting a portion of the Maple River in the Project Description. It states that it would divert 

a portion of the Maple Rivers' flow upstream of the F-M urban area. As I stated before the 

Maple River is NOT upstream of the F-M urban area. It is downstream. Same statement goes 

for the Sheyenne River. It is also not upstream of the F-M urban area. It is downstream as 

well. 

Page 17 Follow up comment regarding Three National Register-eligible farmsteads 

I had previously stated the number is greater than 3 that you have listed . The DNR answer to 

this (in Comment ID 107j) was that since I didn't give the location of the ones that are missing 

that you couldn't determine if any are missing. The ones I am talking about specifically are 

located in what would be the proposed staging area on the MN side. I also made this 

comment during the Scoping comment period specifically regarding the ones on the MN side 

of the river in the proposed staging area. These need to be added to the EIS before it is 

considered adequate. 

Page 71 In Appendix A has a severe error tying my comment number of 107b to the comment 

that says "Commenter suggest moving the Eastern Tieback to be located along the County line 

road to minimize impacts to prime agricultural lands." 

This is certainly NOT my comment and must be fixed. Nowhere in my submiss ion will you find 

anything about a statement related to that. After all these years of submitting comments you 

obviously know that I am against the original project and against Plan Band have said many 

times there should NOT be ANY tieback located in MN. So I have definitely NOT suggested any 

location for a tieback in MN since there should be NONE. Please get rid of the number 107b 

next to that comment as that is completely in error by the DNR. 

Regarding the DNR answer to my Comment ID 107b (this is the 107b that is correct for me on 

page 77) 

My original comment was that 37 feet through town is an insignificant flood which it truly is 

now. In 2009 40.82 was ran through with temporary measures. Those temporary measures 

have become permanent dikes and flood wal ls to a height of 45 feet. The DNR response was 

that the levees tie in to high ground at River Stage 39. Th is was obviously not the case in 2009 

when 40.82 ran through town and still had freeboard. There is no reason that 41 feet can't go 

through town and still have the acceptable freeboard. The DNR needs to fact check the 

numbers they are using in their responses rather than just accepting the numbers the 

Diversion Authority gives them. Until this happens the EIS cannot be determined adequate. 

Regarding the DNR answer to my Comment ID 107c 

This was regarding diverting only the Wild Rice on the ND side. This alternative would keep 

ALL the impacts on the ND side as any needed staging area would be 100% contained in ND 

west of Interstate 29. DNR response stated it would be harder for the project to receive FEMA 

100-year accreditation so was excluded from further evaluation. There is nowhere that it 

states an alternative has to be the "easiest" alternative. The requ irement is that it is the least 

impactful solution. The fact is that a Wild Rice alternative would be less impactful than Plan 

B. The EIS needs to contain the Wild Rice alternative for further evaluation before it can be 

determined adequate. 

Regarding the DNR answer to my Comment ID 107g 

While it is true that a response was given, I don't be lieve the response is reasonable. How is it 

reasonable that "Once a structure is acquired, it would be up to the previous structure owner 

to decide where, if any place, to build or purchase a new structure."? Where is this new land 

located that a person could build a new structure on? How many miles from their current 

location would this be? Please include a reasonable response for this. 

Regarding the DNR answer to my Comment ID 107k 

It was on old page 16, now it is on new page 19 where the Holy Cross Township ordinance is 

definitely still missing. The DNR response to my comment is incorrect. There are actually a 

few incorrect statements that were made. It states that the DNR contacted the Holy Cross 

commenter to receive the most recent version of this ordinance. That is an incorrect 

statement since I was the commenter and I was never contacted by the DNR. The DNR also 

said in the response that the ord inance has not been updated. This is definitely incorrect. It 

definitely has been updated. You will find Ordinance 02 and the Holy Cross Township 

Comprehensive Plan is all available and recorded at the Clay County, MN Courthouse. This 

needs to be included in the EIS before it is considered adequate. This entire scenario points 

out a very disturbing issue regarding the DNR doing their due diligence and fact checking. You 

can see in the comments from the Diversion Authority that they reference the Holy Cross 

Township Ordinance and specifically state Ordinance #0001 and refer to it as being expired. 

Yet they cleverly fail to mention that the Holy Cross Township Ordinance was updated. It is 

disturbing to see that the DNR looks to have taken the word of the Diversion Authority and 

used their inaccurate information to dismiss my earlier comment regarding the Holy Cross 



Township Ordinance. 

Regarding the DNR answer to my Comment ID 1070 

This is regarding the first 1070 since the DNR used 1070 two times and was 107i from my 

document in the fm_fseis_app-a-attachment document. 

DNR response says impacts of stranding from flooding was not a scoped topic of the SEIS. 

had included the comment way back in the Scoping comments of needing to address the issue 

of wildlife standing and dying in the proposed staging area . It went under comment id 20e in 

the DNR Response to my Scoping comments. Response then was the issue is covered in 

Sections 3.4 and 3.5 of the SEIS. Now the response is " Impacts of stranding from flooding was 

not a scoped topic of the SEIS. While such a situation could occur, the upland lands within the 

inundation area are primarily agricultural and limited in wildlife habitat. Wildlife within the 

existing floodplain are adapted to periodic flood ing. As such, this topic was not addressed in 

the SEIS, nor is mitigation proposed ." The issue of wildlife standing and dying is not 

adequately covered in the EIS. The DNR statement that wildlife within the existing floodplain 

are adapted to periodic flooding is probably a true statement. But the huge item being missed 

here is that the proposed staging area in MN is NOT existing floodplain. It would only become 

floodplain if the proposed project was allowed to happen. Wildlife from many miles around 

make their way to the river for the winter. There is an abundance of wildlife along the river at 

the end of winter and beginning of spring. Never before has this area in the proposed staging 

area in MN been flooded so the wildlife have never been stranded in this area before resulting 

in death. This would all be a new issue that should be included in the EIS before it is 

determined adequate. 

In looking through the DNR Comment Responses there are many responses related to the size 

of the proposed Diversion Channel and that it needs to be large enough to handle all the ND 

Rivers downstream of Fargo .... Sheyenne, Maple, Rush, Lower Rush. What continues to be left 

out from the EIS and I have mentioned it many times before is that allowing all those ND 

Rivers to go into the proposed Diversion Channel which creates the need for a proposed 

Staging Area located in MN which would flood out non-floodplain land in MN while at the 

same time taking the current floodpla in land in ND and falsely making it non-floodplain land is 

NOT reasonable or practical. 

DNR response to comment 34b states the goal of proposed project is not basin-wide flood 

protection. It states the goal is to protect the Fargo-Moorhead metropolitan area . lfthat is 

truly the goal there is NO need to be draining water from the Sheyenne, Maple, Rush and 

Lower Rush into the proposed Diversion Channel out in the current floodplain land of Rural 

Cass County. Dra ining all that current floodplain land in Rural Cass County is causing a 

proposed staging area in MN on current non-floodplain land and would have severe 

detrimental effects to MN. This issue is not adequately addressed in the EIS. 

As noted in some of the items above, the DNR needs to fact check the numbers they are using 

,...-... 

in their documents rather than just accepting the numbers the Diversion Authority is giving 

them. Until this happens the EIS cannot be determined adequate. My previous comments 

from previous comment period contain many detailed statements regarding some of the 

numbers so I will not repeat those all here again. But the one stating 9,635 acres in MN 

"removed from flooding" does need to be singled out as that one is ridiculous and false. And 

then that number is used to attempt to claim a false 17% benefit to MN. Nowhere in MN will 

you find 9,635 acres that was previously below the 100 year floodplain that is now "removed 

from flooding". 

In the end, this proposed project and any proposed project that proposes to have a staging 

area in MN with a high hazard dam needs to be stopped. MN gets no benefit from this 

proposed project yet gets severe impacts from this proposed project. Flooding the high 

ground (current non-floodplain land) in MN for the benefit of draining ND Floodplain for 

development purposes is not acceptable to MN in any way. It would be completely 

unreasonable and impractical to allow this project to happen. This proposed project 

continues to be completely corrupt and beyond unethical. Once all the missing information 

and incorrect information is fixed in all the documents and the EIS at some point is considered 

"adequate", the only reasonable and practical outcome during the future permitting 

decision phase is once again "Permit Denied". 

Thanks, 

Don Nelson 

5086 130th Ave. South 

Moorhead, MN 

Home: 218-585-4550 

Cell: 701-793-0751 

Email: donnelso@hotmail corn 
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Commenter 20 

FAX 

To: 

Fax Number: 

Date: 

From: 

Jill Townley 
EIS (Fargo-Moorhead diversion) Project Manager 
Div1sion of Ecological and Water Resources 
Minnesota Depa~ment of Natural Resources 

651-296-1811 

November 28, 2018 

Holy Cross Township [of Clay County. Minnesota) 
(by Shelley Lewis; Cell #: 218-329-6739) 

Number of pages incfuding cover: 1-1 

Regarding~ 

Jill, 

Holy Cross Township o;dinance and subsequent 
comprehensive plan for 20-: 6-2026 

Please direcl any questions regarding this information to Mark Anderson, 

Holy Cross Township Clerk, at 701-361-0998. Thank you. 

Shelley Lewis 
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HOLY CROSS T0WNSHlP 
CLAY COUNTY, MINNESOTA 

COMPREHENSIVE PLAN: 2016-2026 

INTR~ON A.l(D PURPOSE· 

JlfflllllH 

This Comprehcnsh•e Plan: 2016-2026 (the ''Pinn'') fulii!ls the rcquin:ments of 
discreliooary comµrehensive ptanning by & 1ow11ship under MinnesotaStll!utes Chapter 
462, The P!an will serve as the guid::-. for th~ Holy Cross Township PlaMing Commission 
and Holy C'ro~s Township Board t<} c~ appropriate land 11~ con1ro ls and plan for 
Ritw<: lsnd us:: ncti'vities. The Plan wm :ilso servo as e basis fur future wning decision~ 
by the To111t-nship. The inwnt is to cor.ti!\11e to protect farm land and sc11sitive 
cnviror.menl.il .!ll'<!IIS e.nd a<ldrtss ga,vs ir. the C.Ountr•s o~dir.anc:>---p.m.icularly with 
respect to water impounding projects withi,i th~ Township Lr.at benefit arc:is outside of 
the Township. 

Holy Cro;;:s Township's goal in adopting this Plan and r?lated zoning ordinan~s wl!l be 
to maintain the existing rural char11cter and ag.ricu!,urai based eccnomy and community, 
The Town.~hip will wor-k v.~th t.he CourJl,Y to protect current 11gri.o'.tltural 1Ji;e$ by requiring 
lar.d use permits for uses that al!i::r or disrupt tile rural ch11rootet ar:d agricultural~ 
economy and community. The Township w,H work wi!h the County to maintain existing 
1:omrncrcial e,rvJ industrfal uses in close proximity to urban and suburban acc:as. The 
ToW11Ship will adol"t additional controls, as n~ccssary, 10 aYOid harmful dovolopmcnt and 
u~s. 

GENERAL C5)J'IDlJ"IQNS 

Land. Holy Crnss Township is locaied in the southwc::st comer of Clay County on the 
westem edge of Minnesott!, bordi:rins North Dnlllll!l and 1he Red River of the North. 
Holy Cross Township eticmnpru:scs 33,2 square miles (approxim!Itely 2 l,24& w:rcs). 
HoJy Cross Township e11compassc:-. O!lc city- Comstock. Holy Cr-0s_.; Towo5hip, .since its 
c,rganiz.orion, has rcm2ined priMarily agriculh,ral nr.d und,wdaped. 

Populatlo1J. Holy Cross Township has a popu!at:o,t of! 40 {20 IO ..:ensus) in 53 
households. Tnc City of Comstock hes a population of9.3. The metropolitan a.rca cf 
~argo and Moorhtad is lo~atedjust fr.ri:; miles to the north wnh a JlOlln!ation ofmorie th.an 
150,000. 

Economy. The major land use in Holy Cross Tawnship !s cropland. llie economy of 
Holy Cross Towrship cer.ters c.n 1gricultural pr.:xiuctlon and related business. 

pS5:tl)JJOwn41•'ll>J.1J 
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rUDLIC WATERS AND WETLANDS 

Public Waten, The Red Ri~ oflhc Norlh aoo Wolverton Creek are lhc only public 
wa.ters within the Townshi?, as listed in the Minnesota Department of Natura.I Re.sources' 
inventoiyofpub!ic watern. The Red Rivcroflhe North isa major regi:mnl river th.al is 
prone to flooding of dowustrcam 1Jrbaa areas offargo, Moorhead asid G~rid Forks. 
Wolverton Creek is a tributary of the Red Rii'er of the North and i~ an important pl'.11 of 
ag:ri:ultura; drainage within the Township. 

W~tla,.ds. HclyCmss Township is localed jn CIAy County, which ise ''less th.an :50% 
ma'' fur pre-settlement wct!Bnd acres as pro¥ided ln Mln~tn Ruic 8420.0117. 

COUNTY WATEitr..LAN 

Clay County has e. Local Waler Mana~mcnl Pran that was Josi updated In 2010. The 
pu.rpo51:softlu:: Loc:=il Wn!a Management Plan arc to identify exlSting nnd poccmial 
problems or opportunities fur pivti:..--tlon, mnna.gement anti devcloprnent of water 
reroorcesaod laod resources in the County; develop and imp!emel'!t a plan of action to 
promote sound hydrologi: management ofwat~ n.,d related land resDurces in Clay 
County; and lo work toward effectiYe environmental protectiJn and ma11B&emen1 jr, the 
Cou.,ty. However, Ctay County's p.lan<loes not ndel;uate!y address the iownship•s 
co~ms with rellpcct. to wtrtcr impoundment projcc.ts. 

CLAY CQTJ1'-TI PLANNING AND ZONING 

Tt,c:, entire Township is zoned AG General under the Clay County zoning regulations. 
Thi~ zonlng cfassiflcation Is intended lo "~uppon the long-teem p:-otcztion ofagricultun:" 
and "minim izc land u.sie conflicts.'' Ger.erally, this zoning cla.ssificacion Is appropriate anrl 
adequately regulates non-agrku lti.rral uses, H.'owC'Ver, Clay County's ioning ordinance 
!lfld comprc:hensi"e p Ian do not adcquattly add:-ess the Township's concerns with rtSJ)«t 

to water impoundme<n pr~iec:ts. The County has also adop(oo a oomprehengive land li5e 
plan thut, with the exception ofwate, impoundm~nt projects,. adequately sets for.h 
planning princfpl:::s lbr the To...,-nship. The County's comprehensive land use plan c!IJJ be 
v(e:wed .e.t http://cll\VGQUl1t)'.IDO gov/329/Co@rehens½ve-Plan. 

OTHER PLANS AND STUDIES 

The ButTu.lo-R.ed River Wate~ed District ~!IS jurisdiction wilh!n Holy Cross Township, 
The Watershed Distrlct hus adopted a wnLc:-shcd mnnagctn<:nl plan covering Holy Cross 
Town.ship. The p\an car. be viewed et http://www.l:>rrwd org/revjsed-watershed· 
management-olan-updatel. The Buffillo Red River Watershed District plan was adopted 
ir. 2010. The purpos.e ofthis plan is to provide guldsnce on th~ nuture of water proje;Ls 
contemplated fur the next decade ar.d to aien1ify the main themes of water msnagemcnt 
within those districts. However, Buffufo Rc.d River We.l.ershcd District's plan docs not 
adcqUlllcly address the Township's concerns .... -:th rc:;pe.;i to water impoundmeol proj«:15, 

llJS2\l.000lll◄:>d-'IJ 
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:um MOMToruuM 

On Jam1tt.ry (i, 20 )j, Holy Cros.~ Township adopted Ordinance ,I 000 I cstablil;hing a 
moratorium on water impounomait proje-cls within the Township. 'The moratorium 
expired z.ftcr one y:ar. While studying the is51Jc during !he mor.atorium, the To"'11 Board 
he.s dctMT!incd thnl permanent zonlns, rcgul~tions are n:cessary to protect efti?.iens and 
residents ofl-!oly Ctos:5 Township :com :he dc!cterlou~ effccls water impounding- :.,rojcca 
within lheTownsnip that benefit a.ccas o:itside nfl.li:: Towosh:p. 

COMl'REJff..NSJV£ PUN 

Agricultur~ i5 the predominant land use in Holy Cross ToW1Uhip am! prcscrvin& such 
egracu[tural dominance ls the be sis fur lhc c.omprehcnsivc plan l!nd the supplemerillng of 
tile Coun:.r's AG Agricultural Gcnersl Di1.rric1 regulatior,s re!atoc to water irnpolll!dmcnt 
11.s lficy spply to the To'lm$hip. 

This PJan will scrw: 11$ the ToWl'IShlp's guide 1n determining the ~ppropri&ene~ of, and 
pcrfunnnrx:c .staodards for regulatin1r water impoundment projec1s wi!hla the Township. 
The Plan is not intended to be ?aid in a vowum, inst~lld, it should be cons!denxl tog;:ther 
with the varl~s pf~ns and studie$ inc.orporsted b,\i reference, and coru:istel')l. with ill:: 
zoning ordiMJ'lc~ prepares by 1he Township, The Plan will also stn'o u the b~is of any 
land developmr:111 decision~ made uodc.r such ordinance:, with l~ittl 111te111.ion given to 
118l'ic1Jltural amsiderations. In paniculvr, the Pl=n is: lntcrided ro supplement the Ccunly's 
ex.isling comprehensive lend U!IC pum. 

The following goals and objectives provide ll series of considerations ,..fiicli am be used 
to gufde dccision•maling i,roces.se~. Furtnet1Mre, the obja;lives aie oot absofute 
dlreclions fonhe Township BOllrd or Plannilln Comrni,sio11. lnstcad, objectives 111C 

gutdcs lo assist in decision ma.ldng. aod goal !lCh 11m:ment. Tho goals anci objectives 
should br. coruiden:d nnd utilu:.cd co!lcc;h-,:ly. 

Goal 1: Mi,1imwn~ the frag1notetfon Aud dwclopment ohgricuitun1l la.11ds, 

~: 
C.Onh,;,1 !arge h1rid ures such as water [mpo:.indmcnts ta minimize the loss of 
ii1:r~lturnl l!l.llds. 

I Go111l: Mlnlmlzin_g Uudmpact,orwatcr impoundau:nt projects.. 
I 

•~: 
[ E~blillh 11ckHtlonaJ ~backs and performance 4ta11dards for'Wllf!:T impo:mdment 
I proJC()ts. 

rm;9,.;l01lll:B2~~1 i 
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Go:il 3: ldcntifica:tlon ohnQs of prcfercm:c for the loCAlion ofwntcr 
lmpoundtiie11t project5. 

~= 
A. .Encourage !he Jocatior, ofwatCf impoundmcllt proje<:ts in ncm-osri~ltureJ 

areas or area.s of marginal agricultural lands. 

B. The Pfanniag Commlsscon should 11I1nunl~ rev few the zoning map and :z:cning 
ordinaocc and consider recent developments. infrastructure improvements and 
land use chi1nges that may necessitate revisions to map or ordlna.oce. 

C. The Plonning Ccmmission should annually consul~ with. the County lo stay 
alnast of del(e!oprnent activity with the County and n:port those conS1Jlte.tions 
to tho Township. 

D. MonltorthcT<>wnship fur iMdsthal r.o longerser\lea producti\lC.i!!?,ficullural 
pur~~-

E. Enoouragc the protectio;i ofcpen space, the cn\lirnnmenr, and native 
landscapes. 

F. Fostu :he inv~igailon new agrir;11)turol, drainage, and flood mitigation 
practices and cinerging technology that minimi:i:c impacts to the niral charl!cta 
and agricultural basl:d ee-0r.omy and community of Holy Qos.s Towru;hlp. 

ZONING ORDINANCE AND MAP 

The- Zoning Or<ilnuncc shell establish rcgul11.tior.s Md performance su1ndards fur water 
impoundment projects with the Township. The Holy Cross Township Zoning Map shall 
be I.he current zoning map adopted by Ctay County for Holy Ctos.s Township, 

Thls Pian ia adopted by the Roly Cross Township Doanl 011 %:f1 8a-- clv,I (.., 
1016. 

S¼ 
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!ll~illfflll 
ORD~ANCE N0.0~ 

AN ORDINANCEESTABUSHING APLAJll"NING COMMl~ION 
WITHIN HOLY CROSS TO'W'NSHlP, CI.A. Y COUNTY> MINl"t'ESOTA 

WREREAS, the Holy Cross Town.ship Board {the "Boaro") is comidt'flng \he adoption 
ofa comprehensive plan and zoning regulations within the Township; 

WHEREAS, I.he Board is a11thorize<i to adopt a land use plan and zoninn regulations 
pursuant to M(M(SC)la Statutes ChotJter !i62~ and 

WHEREAS, the firSt: s1ep in the process of the 11.dtlption of 11. comprehensive pll!ln and 
zonhtg regulations within the Township is the r::stabli~lunent of a planning commission. 

NOW, TBEJlEFORE, pumwit to Minncsol.ll. SIBlutc Chapter 462, the Holy Cross 
Township Board hereby ordains: 

SECl'ION 1. F.STABUSHMENT OF THE PLANNING COMMISSION 

The ?lanning Commission Is hereby establlshed. The Planncng Commission ihall be the 
townshit> plaMi.ng agency authorized by M.S. 462.354, Subd. t, ns it may be amended &om 1imt 
lo time. Accept e.s olherwise provided io thisordioance, thcPlanning Commission ,hall be 
ad,·is.ory directly ro lh.e ToWl'ls.hip Board. 

SECl'ION 2. COMPOSmON .A."ID TERl\-fS 

(A)Composlfion- The: ToW11&laip Bo!ITT:l shall serve as the Planaing Commission. 

(B}Oath, Evcryappoinkd Member shall, be/ore ~xucising any ofhis or her di:ti~ tlllce an 
oath that he or she will fo.itbful!y discll21ge the d~s of the office. 

SECTION 3. ORGANIZATJON, MEETINGS, MINL'TES AND EXPENDITURES 

(A)Offi~r9. At the first r~gu!M m=ting in January, the Planning Commission s.ha.11 elect 
11. Chairperoon and a Vice-Chllirpenon from among its Members, each for a term of one 
year. The Plalln!ng Commission rr.a)' create and fill other offices as lt may determine 
necessary, 

cns:n.omr.z~,>,)mJ 
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(8) Meeting. The Plnnning CornmiS:.'lioll may hold at leasl one meeting each month as 
nei=ded at the time and p~ es tlu:y mn.y fix &y resolution !i!ld file: with the ToW11Shrp 
Clerk.. Special meetings may be calla! at any time by the Chn.irpeDOn, or In the case of 
rhe Chairperson's absence, by the Vice-Chairperson, or as din:eted by I.he Township 
Board. 

(C)Commisaloo PoUey on Meetings, Orgalli.:tatioW1ll'or11> and Roles ofOnh::r. The 
Ple.nnuig Commission shDll arlop< rules of order or bylaw$ for the transaction of 
businc5$, ordcrlog rru:ctings, e.dopting findings of fa.ct, and holding public hearings. 

{D) Minuta Wrl!ttn minutes ofmcefinC,$ shall be kCJ)( and filed with the Township Cla-lc:_ 

SECTION 4. STAFF FOR THE COMMI.S.5ION 

The Township Citric. Township Engine.er, Township Attorney. and other To\l.T.ship s1aff may act 
as staff for the Planning Commission and may be ~ulre:I at times to at.end Commission 
meetings. Township stoifmay provide: l.heCor.unission with information as J"CGUested byth: 
Commission. 'lru, Township Clerk may perform i.eco:t.arial duties for the Commission, such as 
tl'.c kceplni of minutes, and may be responsible fur the keeping, or records, 

SECTIONS. POWERS AND DlJTIES 

(A)Gcuen.tly. The Planning Commission s.haJI have Lite powers l!Jldduties given to 
Township planni.nll' agencies get1enilly by low. ;nclud ing the authority to conduct public 
hearios-,as directed by Township Boarrl or Township policy. The Planning Commission 
also shall exercise the duties ~nfemd tlpOll it by this ozdinance. 

(B) Comp~bc11sive Pian. rt shall be the purpose oflhc: Planning Commission to prepare a 
CQIPJ)n;hcm,ivc plan fur thc T<;>wnship, including it gmcral land 11sc pl.an e.nd other 
ma.'ttrs re!a.cir>.g to the physical development ofthe Township. Afier the Township Bolllrl 
has adopted th~ comprehensive pl.an, the ?lanning Commission ma:r pcriodiczd}y n:ivlcw 
the compfChcnsivc phiri and a.r,y ordi.nam:es or progra.rm implementing the plan, and 
re.commend any necos.sary amendments. In accocdanct: with Min.ncsota Statute§ 462.355 
Subd. l., when prcpirlng or ~=•i:oding ameodments to the comprehensive plan. the 
Planning Commission consider adopting goals ond objectives llw v.iil protect opon SJ)~ 

and ttie environment becaJ.ise Clay Collrlfy ls a county lhst is not a greaitr thM &0 percent 
e.mi, es oefined in section Minncsots Statut~ § 103G.005 Subd. I Ob. 

(C) Mean.s of El'ttnnng Pia.a. Upon the adoption of a. comprehensive plan it shall be the 
concern of the P.la.nning Commisskm to pUTSllc rcnsonablr: and ~ica.l means for putting 
mto effect lhe plan in order that it will :;crve as a pauern and guide fur.he ordei-ly 
physical development of the rownsllip snd prcsen'l!ltion ofkey land us.cs. Mearis of 

fl5~29 .oo.:r' .• ll'lCQ>.lJI l 
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effectuating the pwi, among other t.¾lngs, may consist ofadopl.ion of zoning orditllUIU 
and sl!bdivlsion reguletions. 

(D}l.ouiag aad Subdivi:lion OrdlJl&l'J.ces. The Planning Commission shaO ieview .1II 
proposed amendments to the zoning and subdivision ordinan.:es and their rela.tKJn 10 Ute 
Township lX1mprehensi1,,: plan and other land use controls. 

(E) c~a ditional. and I■lerim U!e Permi11. Tho Planning Commissioo shall rov~w all 
n;quesas !or a oonditlanBl use pc:rmit or lntcrirn use pcr111it wul.cr the terms of the zoning 
ordinance.. 

(F) Vari11nee11111d Appeals. The Township Board shall have the powccs ofa Bou.rd of 
Appeals and AdjuSlmen!.s, and hear vui11n,cc requests and appeals AS provided fur in 
Minnesota Sta.lute § 462.357, Subd. 6. 

(G)Official Map. ~unnt to Minncsot.a Statute § 462.359, Subd, 2, Lhe Planning 
C.om;nisskm sbll prepare an official map covering the ent~ township. 

,(M} TraaBfct Real Property; C.plllll Improvemeots. Pununnt IO Minnesota Sratute § 
462 . .356, Subd. 2 the Planning C.ommis.sioo shall review all proposed acquisitions or 
disposals ofpublica.llyowned mten:sts in real propercy forcomµlianu wi!h 1be 
comprehensi'lll: plan. 

SECTION 7. EFFECTIVE DATE 
Thi:s ordinance beoomc~ eflectivc upon publicat:on. 

FURTBER., tho Holy Cross To\l.nsllip Board ordains: 

SUMMARY PUBLICATION. 

At b:asl four-fifths of the lloard's members di'rect the Township Clerk IO publish onlytbe title 
ruui a S{IJllffW')'OfthBOJdinanccas fi:IIJows: 

"A.~ ORDINANCE ESTABLISHING A PLANNINGCOMMJSION WITHIN HOl.. Y CROSS 
TOWNSHlP. lt ls the intent and effect ofthif. Ordinance to establish a Planning Commission as 
11'<.e .first step in adopti11g :i comprehensi\'e plan a.'ld adopting zcning regulations to cn.'rure that 
land uses are ,a}1p1oprfatcly rcgullltcd to adcquJ.tely protect public health, sr.fery, and welfare. 
Coples oftbe ordinance are ~\la.ilaf:>le from tlte Town Clerk:." 

[lSSl:9-(JO<)lf.!<l~IIOl'lJ 
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A.doptcdtm ;2~ day or {)etc.-, . 2019.1 

Passed by lheTownship Board thiJ,;u_, day of 0~ <:...--. 2015 7 
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From: 
To: 
Subject: 
Date: 

Pat Redlin 
MN Review Environmental /DNR) 
Fargo-Moorhead FSEIS 
Thursday, November 29, 2018 10:20:52 AM 

ATTN: Jill Townley, Project Manager 

Commenter 21 

The fact that it is against federal law to build in the flood plan while seeking flood protection doesn't seem 
to affect Fargo's flood plan. They want tax payers to pay for their protection while they are destroying the 
protection they already have and was the protection that kept Fargo from flooding in past years. 

It certainly isn't fair to flood people out who have never flooded so Fargo can keep developing in the flood 
plain , which never should have been allowed in the first place, 

I also find it hard to believe that other plans offered do not have a better plan or equal plan protection with 
less damage to the people living upstream. 

With all the internal flood protection Fargo already has and with the projects they are finishing, a diversion 
should be all the extra protection they need which has worked for other cities. 

The dam is unnecessary and does too much damage to people who have never flooded and negatively 
impacts_ farm land. 

Patricia Redlin 



Jill Townley 
Minnesota Department of Natural Resources 
500 Lafayette Road, Box 25 
St. Paul, MN 55155-4025 

November 29, 2018 

Dear Ms. Townley, 

Thank you for taking the time to review my submission. 

Commenter 22 

The DA should submit how much additonal high ground will actually be flooded. I see no consideration to Kindred, 

Walcott & Colfax; holding water back on the Sheyenne will have a huge effect of them, with no affect to Fargo. Fargo's 

DA has zero concern for anyone other than Fargo and their projected growth from this project. 

The DA previously had caps added to nearly all the culverts from highway 46 going North, project or not they intend and 

have always intened to flood someone else. 

I oppose Plan B because much of what the DA sumbitted s as fact has been scewed in their favor. Simply because they 

are pushing for it doesn't mean it can only be built their way. Similar to a child's game "my ball my rules". 

1. The NED was designed to arrive at a cost-effective solution; intentional flooding across Cass and Clay County 

unnecessarily submerging prime farm land, homes, and cemeteries is not a cost effective option. 

2. There has been virtually no conversation with the affected landowners, I have sincere doubt there ever will be 

since no effort has been made to date. 

3. Plan B promotes unwise and unnecessary development of the floodplain. 

4. A floodplain is not benefitted by developing it; taking prime farm land which is above the floodplain to develop 

the actual floodplain is inconcievable! 

5. Other options that include water storage should be considered to reduce cost and solve valley wide flood issues. 

6. It appears the actual structures and actual residents have not been fully counted by the DA; 

an accurate count is necessary for projected buyouts and to forwarn taxpayers of the enormouse effects of this 

project along with their costshare. 

7. Plan Bis designed to expand Fargo's city limits by 40 to SO square miles, allowing them to build into the 

floodplain, creating their own potential flood risk to themselves in the event of a breach in the diversion. 

8. Less expensive options do exist; please do not permit this project. 

Thank you, 

Sincerely, 

Colleen Israelson 

From: 
To: 
Subject: 
Date: 
Importance: 

Dear Ms Townley, 

disraelson@tampabay.rr.com 
MN Review Environmental (DN R) 
Re: Fargo-Moorhead FSEIS 
Thursday, November 29, 2018 1:42:32 PM 
High 

Commenter 23 

There are other options to protect Fargo and the entire Red River Valley from flooding. I oppose Plan B. 

Please do not permit this project 

Thank you 

Dallas Israelson 



"VARIETY IN HUNTING AND FISHING" 

Commenter 24 

GOVERNOR, Doug Burgum 

DIRECTOR, Terry Steinwand 
DEPUTY, Scott A. Peterson 

NORTH DAKOTA GAME AND FISH DEPARTMENT 
100 NORlH BISMARCK EXPRESSWAY BISMARCK, NORTH DAKOTA 58501--5095 PHONE 701-328-6300 FAA 701-328-o352 

November 28, 2018 

Jill Townley 
Minnesota Department ofNatural Resources 
500 Lafayette Road, Box 25 
St. Paul, MN 55155-4025 

Subject: Fargo-Moorhead Flood Risk Management Final Supplemental Environmental 
Impact Statement. 

Dear Ms. TO\vnley: 

The North Dakota Game and Fish Department (Department) has reviewed Minnesota 
Department of Natural Resources (DNR) Fargo-Moorhead Flood Risk Management Final 
Supplemental Environmental Impact Statement. The Supplemental Environmental 
Impact Statement (SEIS) clearly identifies the percentages of mitigation needed in each 
state (Section 3.0 Affected Environment and Environmental Consequences, Tables 3.4 
through 3.6), and identified mitigation options (Section 3.5.3 Proposed Mitigation) as 
discussed during the scoping process. The Department supports addressing mitigation 
projects allocated by the percentages identified in each state. Additionally, the 
Department supports the SEIS documents stating that the Adaptive Management 
Monitoring Plan might be insufficient to mitigate fish passage impacts without the 
modification of the Drayton Dam as previously proposed. 

~ 
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November 29, 2018 

Jill Townley 
EIS Project Manager 
DNR Division of Ecological and Water Resources 
Environmental Review Unit 
500 Lafayette Road, Box 25 
St. Paul, MN 55155-4025 

Commenter 25 

Re: Fargo-Moorhead Flood Risk Management Final Supplemental Environmental Impact Statement 

Dear Jill Townley: 

Thank you fur the opportunity to review and comment on the Final Supplemental Environmental Impact 
Statement (Final SEIS) for the Fargo-Moorhead Flood Risk Management Project {Project}. The Project 
consists of a flood control project to divert floodwaters around the cities of Fargo, North Dakota and 
Moorhead, Minnesota. 

The Minnesota Department of Natural Resources (DNR) prepared a state Environmental Impact 
Statement (EIS) for the Project. The EIS process concluded in June 2016 with DNR's EIS adequacy 
determination. Following discussions and coordination with the DNR and the U.S. Army Corps of 
Engineers, the Project proposer, the Flood Diversion Board of Authority, has developed a revised version 
of the Project, referred to as Plan B, which is outlined in the Final SEIS. 

The Minnesota Pollution Control Agency {MPCA) has reviewed the Final SEIS and offers the following 
comments. 

Section 2.2.1.1 Afternatlve Screening Approach 
The MPCA applauds the use of the updated period of record as a basis of evaluating Plan B hydraulic 
affects compared with the Expert Opinion Elicitation Panel (EOEP hydrology) used previously ln the 2016 
EIS. The MPCA would like to note that it would be ideal to expand the modeling data set to extend 
beyond 2009, as both 2010 and 2011 have been significant flood years. 

5i!ctlon 3.4.3 Proposed M itigation and Monitoring Measures 

The MPCA would like to note that with respect to the MPCA Clean Water Act (CWA) Section 401 Water 
Quality Certification, wetland impacts in Minnesota, including excavation, draining, filling and inundating 
are regulated and require mitigc1tion under state water quality standards, Minn. R. ch . 7050.0186. These 
rules have broad applicability, but are normally asserted by the MPCA through the 401 Water Quality 
Certification. Actions impacting all Minnesota wetland waters, including those that are non-jurisdictional 
under Section 404 of the CWA, may be potentially subject to mitigation under Minn. R. ch. 7050.0186. 



Jill Townley 
Page 2 
November 29, 2018 

We appreciate the opportunity to review this Project. Please be aware that this letter does not 
constitute approval by the MPCA of any or all elements of the Project for the purpose of pending or 
future permit action(s) by the MPCA. Ultimately, it is the responsibility of the Project proposer to secure 
any required permits and to comply with any requisite permit conditions. If you have any questions 
concerning our review of this Final SEIS, please contact me by email at 11:dlen kromar@state nm us or by 
telephone at 651-757-2508. 

Sincerely, 

~~-
Karen Kromar 
Project Manager 
Environmental Review Unit 
Resource Management and Assistance Division 

KK:bt 

cc: Dan Card, MPCA, St. Paul 
Bill Wilde, MPCA, St. Paul 
Mark Gernes, MPCA, St. Paul 
Kim Laing, MPCA, St, Paul 
Melissa Kuskie, MPCA, St. Paul 
Jim Zeigler, MPCA, Detroit Lakes 

RJ N!<E NOONAN 
&1rr,.rnc..·.,1 4// /.1~• 

November 29, 2018 

Jill Townley, Project Manager 
Minnesota Department ofNatural Resources 
500 Lafayette Road 
St. Paul, Minnesota, 55155-4025 

Commenter 26 

Sent Via Email: 1:nxironmentalrev.dm·<atstate.mn.us 

Re: Comments (Fargo-Moorhead FSEIS) 
DNR's Final Supplemental EIS for the Fargo-Moorhead Diversion Project 
Our File No. 24082-0005 

Dear Ms. Townley: 

I am submitting this comment letter regarding the Fargo-Moorhead FSEIS on 
behalf of the Joint Powers Authority (JP A). 

I. Introduction 

The purpose of these comments is to state the position of the Joint Powers 
Authority that the environmental review is inadequate for the following reasons: 

• The application and record do not demonstrate that the Plan B design 
accepted the principles articulated by the Commissioner's order. The 
Commissioner's order articulated specific principles upon which a flood 
control project must be evaluated. Plan B was not designed to meet 
those principles, and it does not. The project is thus not feasible and 
should have been screened out of the environmental review on that basis. 

Suite 300 US Bank Plaza 
1015 W. St Germain St 
P.O. Box 1497 
St Cloud, MN 56302 
320.251.6700 

vvvvw.rinkenoonan.com 
[3116809] JPA-DNR-SEIS Adequacy 11 -29-1018 

I 1129/20 I 8 10:25 AM 



November 29, 2018 
Page2 

• The Diversion Authority failed to lay a foundation for permittabiliity by 
establishing the probability that the project will meet local and regional 
standards. Indeed, it appears that even at this late date, the Diversion 
Authority has made no effo1t to consult with and obtain even preliminary 
approval by the Buffalo Red River Watershed District. 

• The application once again violates floodplain development constraints at 
the state and federal level, just as the LPP did. 

• The application and subsequent record do not even contain an 
aclmowledgment that Diversion Authority intends to comply with 
Minnesota and law and pennit conditions in its construction and 
operation of the system. 

• Plan B is not the least impact solution. Least impact solutions were 
improperly screened out of the environmental review. The record does 
not support exclusion of the Minnesota Diversion nor the JP A-Anderson 
alternative. 

• The applicant failed to lay a foundation of compliance with local and 
regional permitting requirement, and in fact has proceeded as if it can 
ignore them. 

In JPA1's June 2018 comments to the proposed environmental impact 
statement, we raised the following concerns, and those concerns remain valid and 
still applicable to the proposed Final Environmental Impact Statement: 

1. The scope of the DNR's first environmental review addressed only 
unpermittable, illegal alternatives (other than the no action alternative). The 
Commissioner correctly found that the LPP violates a myriad of statutes, 
regulations and policies. In short, we now know that the scope of original state 
EIS did not examine a single lawful feasible alternative. The Plan B now under 

1 Richland/Wilkin Joint Powers Authority (JPA), is a joint powers entity formed 
under both Minnesota and North Dakota joint powers laws. The JPA has 
represented the two counties, townships and residents in efforts to assure that the 
Fargo-Moorhead Flood Risk Management Project is configured in a way that 
complies with Minnesota and Federal l~w. 

[24082-0005/321 6809/I J 
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review is predicated on the same design characteristics that rendered the LPP 
unlawful. As a result, the supplemental environmental review proposed by 
the scoping document has been completed without examining a single 
lawful feasible alternative. Once again, all permittable alternatives have been 
screened out of the environmental review. 

2. The scoping decision again does not include a single feasible alternative 
that meets the requirements of Minn. Stat.§ 116D.04 subdivision 6. One of 
the central functions of the Minnesota environmental review is to provide all 
governmental authorities with decision making power information necessary to 
detennine "whether there is a feasible and prudent alternative consistent with 
the reasonable requirements of the public health, safety, and welfare and the 
state's paramount concern for the protection of its air, water, land and other 
natural resources from pollution, impairment, or destruction." The proposed 
scoping document fails to perform that function, because it examines none of 
the feasible and prudent alternatives meeting the section 116D.04 criteria. 

3. JPA North Dakota Diversion Must be Studied. The JPA has proposed a 
North Dakota diversion that meets the underlying project purpose. Although not 
critical to the underlying purpose, its levees can be FEMA certified. It provides 
full protection to existing development in Fargo and Moorhead. It satisfies the 
conditions of the Commissioner's order, including preserving natural floodplain 
storage. Hydrological modelling demonstrated that this alternative will 
dramatically reduce the volume of floodwater produced by a diversion. (See 
Anderson, Fox and Aaland declarations attached as Exhibits A, Band C, 
Respectively to our DSEIS comments). That alternative should have been 
included in the scoping decision. 

4. An Enhanced NED --Minnesota Diversion Meets Section 116D.04 
subdivision 6 criteria. This same modelling confirms that a Minnesota 
diversion similar to the NED is feasible, practical and dramatically reduces or 
eliminates the need to store waters on the four-county area. A NED project 
would require far less storage than the LPP or Plan B. The Minnesota Diversion 
was wrongly rejected by the first scoping decision, because an LPP with 
storage, with enhanced flows through town, with certified levees was wrongly 
compared to a Minnesota diversion without any storage, without enhanced 
flows through town, and without certified levees. The LPP costs one billion 
dollars more than the Minnesota Diversion not included in the scoping decision. 

[24082-0005/3216809/1] 
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With only a small portion of that extra one billion dollars, the Minnesota 
Diversion could be enl1anced and that enhanced diversion would clearly meet 
Section l 16D.04 subdivision 6 criteria. Exclusion of the NED is unsupported 
by the record and contradicted by the federal EIS' selection of the plan as 
meeting project purpose, without violating flood plain preservation policies. 

JP A is frustrated that the essence of our position does not seem to be registering 
with DNR at the environmental and ecological level. We are, once again, 
proceeding to permitting based on an enviromnental review that excludes all 
permittable-alternatives, and that, we think is creating exceptional difficulties in 
the management of this complex case. For some reason, the FSEIS process seems 
completely disconnected from the pennitting principles articulated by the 
Commissioner's Order, principles which derive directly from Chapter 103G and 
116D. We have tried to point out that it is impossible to develop a meaningful 
environmental review, with appropriate screening, when permitting principles are 
ignored, as they have been here. Permitting constraints must be considered on a 
project this complex at every stage, from design to feasibility study, to 
environmental review and then of course at pern1itting. 

An environn1ental review is supposed to consider feasible alternatives. For 
example, if a feedlot were proposed for construction in prohibited shoreland zone, 
then, it would be foolishness to conduct an environmental review to compare 
multiple ways of locating a feedlot in a prohibited shoreland zone. It would be 
futile to try to find the least damaging prohibited feedlot to be selected as 
environmentally preferable! The project development process, the feasibility 
study, the application for permit, environmental review, and permitting, only work 
properly if at every stage, the applicant embeds permitting requirements into the 
design. 

Design of a successful flood control project begins with identifying permit 
requirements, just as the proper process for designing a home begins with the 
building and zoning codes. To anive at a permittable project, the design team 
must consult with regulatory authorities, and identify pennitting constraints. For 
a Minnesota flood control project that would require consulting with the impacted 
county and regional zoning and water planning authorities, because Chapter 103G 
requires the project to meet those code requirements. However, the record shows 
that Plan B was designed without attempting to coordinate with the Buffalo Red 
River Watershed District and other regulat01y authorities. The result is that once 

[24082-ooos13216809/J l 
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again, DNR is faced with an application that says, give us a permit and then we' 11 
attempt to see if we can get the other pennits that we need. 

This problem is exactly why the mediated settlement agreement called for 
collaboration with regulatory authorities at the front end. As we raised this point, 
it has been suggested that the mediated settlement agreement may not have the 
force of law, but that completely misses our point. The mediated settlement is a 
framework designed to facilitate compliance with the complexities created by 
Chapter 103G and overlapping environmental regulatory frameworks. It is 
designed to assist the proposer in getting all of these constraints built into the 
project design, so that the project when designed, is likely to get approved. The 6 -
year approval cycle for this project is a direct result of Diversion Authority's 
failure to take advantage of a process that is designed to assure that the project 
when advanced for approval, will have been designed in compliance with all 
applicable requirements. We are now on our third environmental review of the 
third project design: NED, LPP, and Plan B. Only the NED was designed 
explicitly in consultation with permitting authorities. Only the NED is permittable, 
but the NED project is the only one of the three designs that has been excluded by 
DNR's environmental team. That is a remarkable occurrence, to say the least. 

The record shows that no attempt has been made, at any stage, by the 
project's designers to accommodate or even consider Minnesota permitting 
requirements. In fact, even at this late stage, Diversion Authority still insists that 
there is no legal permit requirement and that complying with Minnesota law is a 
mere voluntary accommodation. In its contested case motion to stay, DNR states 
that its approach to permitting was: 

an eff01t to avoid a potentially unnecessary and divisive 
jurisdictional showdown, the Diversion Authority simply agreed to 
start the process of applying for Minnesota permits for work it was 
not even tmdertaking, with the reasonable expectation that once any 
potentially required Minnesota pem1its had been obtained, the 
jurisdictional issue would become moot." DA Motion to Stay, 
Vacate and Remand. 

Buffalo Red River Watershed District has twice commented that Diversion 
Authority has not consulted with the District on permitting requirements. We 
understand that as of August 29, 2018, that is still the case. This state of affairs is 

(24082-0005/3216809/ 1] 
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symptomatic of the cart-before-horse nature of Diversion Authority' s approach. 

There is another reason why screening viable options is arbitrary, capricious and 
unlawful. DNR is not the sole pem1itting authority here. DNR is the responsible 
governmental unit, charged with compiling environmental information, but it does 
so in a fiduciary capacity for the public and for other permitting authorities. When 
For this reason, environmental reviews under MEPA and NEPA are considered 
"action forcing" documents. Their purpose is to provide information to the public 
so that the public can advocate an1ongst viable choices. When DNR excludes 
viable choices that may be of interest to stakeholders and other permitting 
authorities, it is stacking the deck against public consideration of alternatives, and 
depriving other permitting authorities of infonnation they may use in their own 
pem1itting decision. The central role afforded regional and local regulatory 
authorities makes this exclusion especially problematic. 

II. Federal and State Environmental Reviews are Arbitrary and 
Capricious and Unlawful, because they have Repeatedly screened Out 
Alternatives that are permittable in favor of alternatives that are 
unpermittable and screened out designs necessary to meet permitting 
requirements. 

As we have stated in the past, the feasibility phases of the Fargo Moorhead 
flood mitigation project were conducted in conformance with federal2 and state 
sustainability policies. In conformance with these policies, the project was to be 
designed: 

" .. .. to reduce tlood risk and flood damages in the Fargo Moorhead 
metropolitan area wh ile avoiding an increase in peak Red River 
flood stages, either upstream or downstream and minimizing 
loss of floodplain in accordance with Executive Order 11988. 

2 42 USC 1962-3 states all water resources projects should reflect national 
priorities, encourage economic development, and protect the environment by- ( 1) 
seeking to maximize sustainable economic development; (2) seeking to avoid the 
unwise use of floodplains and flood-prone areas and minimizing adverse impacts 
and vulnerabilities in any case in which a floodplain or flood-prone area must be 
used; and (3) protecting and restoring the functions of natural systems and 
mitigating any unavoidable damage to natural systems. 

[24082-0005/32 16809/I ] 
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the floodplain policy. See Dl\TR Letter August 201 0 (UF-4) UF 
l(a) through l(f). (emphasis added). 

Through a lengthy series offeasibility studies, the United States Army Corps of 
Engineers had developed a project design that would reduce flood risk and flood 
damages in the metropolitan area while avoiding an increase in peak Red River 
flood stages, just as the above DNR letter describes. These sustainability goals 
were achieved by minimizing the loss of floodplain in accordance with Executive 
Order 11988 and its Minnesota policy analog. Floodplain storage plays a critical 
role in reducing the impact of major flooding in the Red River Valley, and 
particularly for the Fargo Moorhead metropolitan area. The aerial photo below 
shows the largely undeveloped floodplain south ofFargo during the 1997 flood of 
record. 

Figure l 
This floodplain to the south of Fargo and another larger floodplain to the 

northwest provide critical flood storage capacity during major flood events. If 
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water is removed from these floodplains during major floods, that makes flooding 
worse. Flood protecting those areas would destroy their flood storage function, 
and dramatically increase the flow of floodwaters downstream. That certainly is 
one of the reasons that the original project was designed to protect developed 
Fargo, but to preserve the natural flood storage functions of undeveloped 
floodplain south and northwest of developed Fargo. 

On April 8, 2008, the USACE released a Reconnaissance Report, 
(Administrative Record, AR0054197) reflecting the results of years of careful 
study. The Report recommended preliminary project configurations with a 
diversion channel running east of Moorhead. This Minnesota Diversion would 
fully protect Fargo and Moorhead at a far lower cost than the North Dakota 
alternatives while maintaining the flood storage functions of the floodplains south 
and northwest of Fargo. In fact, the Reconnaissance Report found that only the 
Minnesota diversions were cost effective. North Dakota diversions were costlier 
and more environmentally complex, because they had to be longer and because 
they had to cross multiple tributaries of the Red River. 

However, powerful interests on the Fargo side saw an opportunity to use federal 
funds to massively expand the flood control project to develop the 50 square miles 
of floodplain to the south and northwest of Fargo. To some extent, they used local 
opposition to the diversion channel as an excuse to append a floodplain 
development scheme to the project. Adding flood protection to the south 
floodplain would depart from the project constraints agreed to by interested parties 
but it would tum low value land into high value suburban sprawl. USA CE initially 
ruled, correctly, that using federal funds to develop floodplain would violate the 
federal floodplain Executive Order, and it violates the original agreed design 
principles for the project. 

The permit problems for this project derive directly from the Diversion 
Authority's decision to violate the above described agreed sustainability 
principles and add massive flood plain development to the project design. In 
2010, after years of careful study, the United States Army Corps of Engineers 
selected a Minnesota Diversion as the National Economic Development (NED) 
project to provide flood control for metropolitan area. The NED project was 
estimated to cost approximately $1.2 billion. Diversion Authority rejected the 
USACE's recommendation to approve the NED project and sought certification of 
the locally-prefe1Ted project (LPP), instead. The LPP would not only develop the 
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20 square miles to the south of Fargo, but would also flood protect and develop 30 
square miles to the northwest, eliminating 50 square miles of floodplain storage. 
Development of this floodplain would nearly double the area of Fargo, spreading is 
future population across an area double Minneapolis' area. 

Significantly, DNR warned the Diversion Authority that the federal 
environmental review was inadequate to satisfy Minnesota's environn1ental 
requirements under MEPA3. When USACE engineers ultimately admitted that the 
LPP could not drain 50 square miles of floodplain during major floods without 
causing significant downstream flooding, that triggered a supplemental 
environmental review which commenced in the fall of 2010. 

Since Diversion Authority insisted that no project alternative would be 
acceptable unless it fostered development in the 50 square mile regions south and 
northwest of Fargo, the federal supplemental environmental review was forced to 
identify a project configuration that could manage 50 square miles of flood storage. 
This decision is part of a pattern of alternative exclusion, one after another, in 
which Diversion Authority has succeeded keeping alternatives off the table unless 
the alternative promotes unwise development of the floodplain. Although 
Minnesota had repeatedly warned that expanding the project in this fashion would 
depart from pennitting principles, Diversion Authority plowed ahead. The record 
is devoid of any evidence that during the alternative selection process, or the 
project design, factored in the Minnesota pem1itting requirements, because 
USACE and Diversion Authority were proceeding as if they could ignore 
Minnesota law with impunity. Instead, USACE adopted the same strategy that is 
now adopted, unwisely, by DNR, to ignore pennitting criteria in environmental 
scoping, except to note that pennits are required. 

Fargo simply does not need 40-50 square miles of expansion room. See 
Docket Comments of JP A. The environmental review now wrongly suggests that 
expanding Fargo in this way is consistent with the Fargo Comprehensive Plan, but 

3 After discussions with USA CE, DNR determined that the main factor used for 
screening alternatives in the Federal EIS was the Benefit Cost Ratio. 
Environmental factors, although considered, were not the primary consideration. 
Based on this information, DNR determined that the federal alternative analysis 
was not adequate under Minnesota law and alternatives would need to be evaluated 
in the State EIS. Commissioner's Order, FF-50 
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that is ignoring the conclusion of the Comprehensive Plan that Fargo is already too 
sparsely developed. Fargo's comprehensive plan actually calls for infill 
development. As Governor Burgum has stated4

: 

Our city has an ability to grow and grow smarter than other cities 
by growing more densely as opposed to growing horizontally," he 
told the Planning Commission. "The 52 square miles is enough to 
hold us fo r a long time.-, 

The net result of this change in purpose was to double the project cost from one 
billion dollars to over two billion dollars, using those taxpayer funds to promote 
unwise and unnecessary development in the floodplain, and to undermine Fargo's 
comprehensive plan, and all at the cost of transferring supplanted floodwaters onto 
other communities. 

Since that time, DNR' s environmental review process has replicated this 
fatal flaw. While the Commissioner' s permitting denial applies the correct 
standards, the environmental review ignores those permitting standards. The 
record shows that permitting criteria were ignored by the joint task force. Plan B 
was never evaluated against pennitting criteria. The only criteria utilized were 
that (a) Diversion Authority would have the maximum amount of unwise 
floodplain development that it could squeeze through the process, and (b) the 
negative consequences of that unwise floodplain development would be shared 
differently between Minnesota and North Dakota, so that politicians could claim 
that Minnesota bore less of the environmental hann unnecessarily caused by this 
project. 

The elimination of the IPA-Anderson alternative is symptomatic of the 
arbitrary fashion that the environmental reviews have followed throughout. 
Diversion Authority announced the Plan B proposal before the JP A-Anderson 
results were presented. The claim that JP A-Anderson is environmentally 

4 He continued: The city has 3.7 residents per acre, a far cry from the 10.7 in 1950 
when it followed a traditional growth pattern that preceded suburbanization. The 
kind of suburban development where people need to drive everywhere is becoming 
less popular nationally, Burgum said. A 2013 survey by Realtors found that 55 
percent of American adults would prefer a house within walking distance of stores, 
restaurants and schools to a house with a big yard, he said. 
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equivalent to Plan B is completely false and unsustainable on the record. The 
record shows, in fact, that JP A-Anderson dramatically reduces the impacts by 
preserving floodplain storage. 

III. Plan B is Unpermittable 

One of the main thrusts of our objection to adequacy is the failure of the 
process to account for the conditions required for permittability. Permittability is 
an important factor in this enviromnental review for several reasons: 

First, years of public resources have been wasted on? pern1it and 
environmental process which ignored permittability. During both the federal 
post 2010 process, and DNR process, all permittable alternatives were 
screened out. The result was a failed process that culminated with permit 
denial, but no studied feasible alternative. It should now be obvious that 
this approach was fundamentally wrong. An environmental review should 
attempt to study feasible, permittable alternatives. Instead, each of three 
reviews have intentionally excluded alternatives that are pennittable. This 
process forces regulators to choose between a bad project or no project at all, 
contrary to MEP A's purpose. 

Second, Minnesota' s public waters permitting scheme intentionally requires 
applicants to comply with local and regional water and land use policies. 
For that reason, it is imperative that an applicant lay a foundation that the 
applicant has cooperated with permitting authorities and has established a 
reasonable likelihood that permit conditions will be met. 

Third, during the task force deliberations, Plan B was not subjected to the 
Commissioner's permit criteria. There is no record that the Plan B design 
process required design engineers to take the Commissioner's LPP permit 
criteria and create a design that meets that criteria. Instead, the record shows 
that Plan B designers attempted to convince the State of Minnesota to accept 
the illegal features of the LPP, by pushing as many of the environmental 
negatives caused by the LPP into North Dakota. 

Plan B ignores the massive efforts that resulted in the Commissioner's 
exhaustive findings of fact and conclusions denying the permit application. The 
factual basis for the Commissioner's Order is found in the record of proceedings. 
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Among the key components of the Commissioner's order are: 

• That the project violates state and federal policy by promoting the unwise 
and unnecessary development of floodplain. Comm. Order ,r 160 .. Both the 
NED and JP A-Anderson plans solve this problem. Plan B does not. 

• That the project is not the least impact solution as required by Minnesota 
Environmental Policy Act, (MEPA) section 116D.04. Commissioner's 
Order, Conclusion of Law (CL)-85, CL-103. CL-105, CL 106, CL-109. 
Indeed, USA CE itself identified and recommended selection of a Minnesota 
diversion that will cost $1 billion less and avoid shifting floodwaters off of 
the natural floodplain and onto other communities. Both IPA-Anderson 
and the NED project solve this problem. Both JP A-Anderson and NED 
project virtually eliminate Minnesota impacts. Any suggestion otherwise is 
unsupported by the record. Plan B does not resolve this problem. 

• That the project violates regional and local water and land use planning 
policy and law as required by the 1974 water law reforms passed Chapter in 
Laws 1974 Chapter 558 and then implemented in Minnesota Statutes 
Chapter 103G and its regulations. Comm Order ,r 54-a; Comm order if57. 
See also Buffalo Red River Watershed District Docket Comments; Wilkin 
County Docket Comments. Plan B continues to violate this principle, 
whereas both JP A-Anderson and NED do not. 

• That the project is overbuilt and over-engineered because it is predicated on 
providing 500-year protection instead of the standard 100-year protection 
used throughout the basin. 

Throughout their justification of the LPP and of Plan B, both Diversion 
Authority and USACE wrongly describe this floodplain as "benefitted" by the 
project, because it would be converted from floodplain to land suitable for 
scattered suburban development outside the current metropolitan area. That 
description is misleading: under Minnesota and federal law, floodplain is not 
benefitted by developing it, any more than a lake would be benefitted by draining it 
and building a shopping center on it. Both national and state policy call for the 
preservation of floodplain's floodwater storage. Flood protecting floodplain for 
development impairs the natural flood handling capacity of the river basin and 
makes flooding worse. That, in fact, is the major problem with the expanded LPP. 
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Once Diversion Authority decided to expand the scope of the project beyond 
protecting existing development and infrastructure, to floodplain development, the 
project no longer became permittable. 

The Commissioner correctly found that the high hazard dam across the Red 
River and its floodplain would be built to shift the waters off of the floodplain 
sun-01mding Fargo onto other regions and communities. (Para 34, Findings and 
Order). The plan: "simply shifts the burden of flooding from one sparsely 
developed rural area to another and, to this extent, is of minimal benefit to the 
public welfare." (Para 196, Findings and Order). The Commissioner further 
correctly concluded that 

"[t]he reviews of the economic analysis and flood control benefits 
performed for the proposed project does not establish that the 
quantifiable benefits support the need for the project" as required 
by NIN statute. (Para 137, Findings and Order). "Constructing a 
Class I (high hazard) dam is neither reasonable nor practical in light 
of the incremental increase of flood protection afforded to existing 
development in the F-M metro area.'' Id. The FM Diversion 
Authority failed to establish that its proposal represented the 
"minimal impact solution'' with respect to all other reasonable 
alternatives as required by MN statute. (Para 85, 198, Findings and 
Order). 

Plan B contains virtually all of the flaws found in the first. Both proposals 
are twice as expensive as the NED project selected by USACE as the National 
Economic Development Project (two billion plus versus one billion dollars). 

► Both proposals continue massive and unnecessary development of 
floodplain, with the first developing 53 square miles of floodplain and 
the second developing 43 square miles of floodplain. 

► Both projects shift waters off of the natural floodplain and to other 
communities, farms, infrastructure, cemeteries and other lands. 

► As a result of the continued development of natural floodplain and the 
elimination of their floodplain storage, both proposals shift massive 
amounts of water out of the undeveloped rural areas south and 
northwest of Fargo and onto other communities, an action prohibited 
under the Commissioner's order. 
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Table 1 

Comparison of Floodplain and Pool Heights 
of the Two Project proposals 

DA first DA Second 
permit Permit 

Pool Height 921.66 feet 920.98 feet 

Floodplain 55.4 sq. 
Impacts miles 43.7 sq miles 

JPA-Anderson dramatically reduces pool height, and NED does as well. 

IV. Diversion Authority Failed to Establish Compliance with Local and 
Regional Ordinances. 

At Finding 44 the Commissioner states that Minnesota law requires a flood 
control project to receive local pennits and govermnental approval. The 
Commissioner' s Order correctly finds that the Diversion Authority neither sought 
nor obtained those approvals. The Commissioner pointed out that the state 
environmental impact statement had warned Diversion Authority that the approvals 
were required. That should not have been a surprise to Diversion Authority, 
however, because the local approvals requirement is the centerpiece of 
Minnesota' s water regulatory framework. The Commissioner explained: 

The proposed Project would require permits and other 
govenm1ental approvals, and are discussed in the State FEIS §§ 1.5 
and 3.14.3. Additionally, changes to regulatory t1oodways, Base 
Flood Elevations (BFEs) or extents of Special Flood Hazard Areas 
(SFHAs) caused by the construction and operation of the proposed 
Project would require updates to the existing Flood Insurance Study 
Map. The NFIP participating communities with FlRMs affected by 
the Project would require Flood Insurance Rate Map revisions 
pursuant to the FEtvIA Letter of Map Revision (LOMR) process 
and in accordance with the Final FEMA/USACE Coordination 
Plan. State FEIS §§ 1.5 and 3.2 and App. F. 
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It is clear that this failure to coordinate, collaborate, and develop the project 
so that it meets local ordinance requirements was intentional. USACE and 
Diversion Authority sin1ply applied a surface analysis and assumed, without a 
scintilla of legal support, that regional and local permits could not possibly be 
required. As the Commissioner pointed out: 

In a meeting dated July 13, 2016, the DNR asked the Diversion 
Authority if it had applied for or intended to apply for any local 
government approvals. The Diversion Authority represented that it 
did not intend to seek approval from local governments for the 
proposed Project. Consistency with local government land and 
water plans is a required element for any Minnesota State water 
permit decision and is addressed in ,r,r 161 - 197. Commissioner's 
Order, Finding 53. 

The direct result of Diversion Authority's out of hand dismissal oflocal and 
regional permits is that the project was not designed in coordination with local and 
regional regulators. This would be like designing a building without checking 
with the local building and zoning codes. Even a cursory review of the actual 
permitting laws and regulations should have caused Diversion Authority and 
USA CE to recognize that the legislature intentionally barred projects benefitting 
one region from shifting waters onto another region, without obtaining pennits 
from the negatively impacted region. In federal court, and in the state 
proceedings, Diversion Authority has repeatedly disparaged the application of 
local and regional ordinances to public water permitting. It argues that surely 
regional and local ordinances could not defeat its plan to transfer water from one 
portion of the state to another. 

In our Docket comments, we showed that to the contrary, Laws 1974, 
Chapter 558 intentionally founded state water policy upon local and regional water 
planning. JP A Comments Pages 5-7. This new policy, embodied now in Chapter 
103 sought to prevent one region from pushing its floodwaters into another region. 
Minn. Stat. § 103G.245, subd. 9(b ). Laws 1974 Chapter 558 was part of a national 
policy reform parallel to Executive Order 11988, designed to promote sustainable 
flood control policy: 
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The commissioner shall recommend by January 15, 1975, to the 
legislature a comprehensive law containing standards and criteria 
governing the issuance and denial of permits under this section. 
These standards and criteria shall relate to the diversion of water 
from other uses and changes in the level of public waters to ensure 
that projects will be completed and maintained in a satisfact01y 
manner. 

The legislation continued 

After November, 1975 a permit shall be granted under this 
section only when the project conforms to state, regional and 
local and related land resources management plans and only 
when it will involve a minimum of encroachment, change, or 
damage to the environment, pmiicularly the ecology of the 
waterway. In those instances where major change in the resource is 
justified, permits shall include provisions to compensate for the 
detrimental aspects of the change. ( emphasis added). 

Minnesota's floodwater regulatory scheme was designed to protect regional and 
local water plans from destruction by the water projects of other regions. 
These requirements are directly incorporated into the permitting provisions now 
found in Chapter 103G as the Commissioner's order explains. 

V. The Environmental Review Fails to Account for Floodplain 
Development Restrictions in State and Federal Law. 

For some reason, the division conducting this environmental review refuses 
to abide by the Commissioner's own ruling that EO 11988 principles govern this 
project. It appears that ecological services believe that unwise floodplain 
development is a nice idea, s01t of like climate change, that has no operational 
component and thus can be treated as unimportant in an environmental review. 
We urge that the environmental review reconsider the marginal treatment afforded 
to floodplain preservation principles. To our knowledge, this project entails by far 
the largest violation of floodplain development principles since EO 11988 was first 
promulgated. Nothing else comes close. Most of the EO 11988 cases involve 
development of a few acres. This project originally entailed a 50 square mile 
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invasion of that principle, and has been slightly scaled back, but still it exceeds 40 
square miles. 

In the federal case, Judge Tunheim (wrongly) ruled that the Obama climate 
change Executive Order barred parties from enforcing EO 11988 against the 
USACE. That interlocutory order has yet to be reviewed by the 8th Circuit Court 
of Appeals, because Judge Tunheim's order has not become final and appealable. 
However, in the interim, President Trump has rescinded the Obama climate change 
order, and consequently, Judge Tunheim's prior order cannot possibly withstand 
review. In addition, the SEIS effectively ignores the Commissioner's recognition 
of floodplain preservation principles. The Commissioner's order specifically 
recognizes that the project state and federal policy by promoting the unwise and 
unnecessary development of floodplain. Comm. Order~ 160. Plan B nowhere 
reflects any attempt to apply the anti-floodplain development principles found in 
the Commissioner's order, in EO 11988, and in the sustainability amendments of 
the Water Resources Development Act of 2007. 

VI. Conclusion 

This environmental review is inadequate for the following reasons: 

• The application and record do not demonstrate that the Plan B design 
accepted the principles articulated by the Commissioner's order. 

• The application and record do not demonstrate a potential for compliance 
with local and regional pennitting requirements. 

• The application and subsequent record do not contain an 
acknowledgment that Diversion Authority intends to comply with 
Minnesota and law and pennit conditions in its construction and 
operation of the system. 

• Plan Bis not the least impact solution. Least impact solutions were 
improperly screened out of the environn1ental review. The record does 
not support exclusion of the Minnesota Diversion nor the JP A-Anderson 
alternative. • 
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• The applicant failed to lay a foundation of compliance with local and 
regional permitting requirement, and in fact has proceeded as if it can 
ignore them. 

Sincerely, 

Isl Gerald W Von Korff 
Gerald W. Von Korff 
JVK/dvf 
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From: 
To: 
Subject: 
Date: 

Dear Jill Townley 

Ken Bye 
MN Review Environmental {DNR) 
Fargo Moorhead FSEIS 
Thursday, November 29, 2018 4:29:40 PM 

Thanks for the opportunity to comment on the Final SIES. 

Commenter 27 

Minnesota Rule 6115.0410 sub part 8a is still not adequately addressed, comment ID 91b, utilizing 

current dams (Orwell & White Rock) can be used to take off the top of a crest along the Red, The 

Wild Rice river could be channeled to the Sheyenne Diversion to reach the Goal of the project 

without a High Hazard dam on the main stem of the Red. Executive Orders 11988 & 13690 are also 

not adhered too as well. 

Thank You 

Kenneth Bye 

218-287-4872 

12909 3rd St S 

Moorhead, MN 56560 



lt'tv l-lapfJRfiilli 
/fl llrlllll',.e 

Minnesota Department of Natural Resources 
Office of the Commissiont•r 
Attention: Jlll Townley 
500 Lafayette Rd., Bo, 25 
St. Paul, MN 55155-102:; 

1'.'ovembt'r 29, 201~ 

Dear Mrs. Townley, 

Commenter 28 

The City of Horace would like lo thank the MN DNR for taking into consideration the City's concerns in 
reg.1rding th1.· FJrgo-Moorhead Diver~ion SEIS. As our rr~vious comments ha\'e brought to your 
.Jttention, this projecl has signifi.:-ant impacts on our City's <..'rnnomic future. The City o{ Horace 
cncourag~ the MN DNR and all parties involved with this project to worlc with thos.e entities impacted, 
such as lheCil)' of Horace, to mitigate negative impacts of the Plan B alignment. 

Thank you for your organization's time in commitment to review the impacts of the PJ..t.n B alignment. 

L = - ..-;F~----' 
~ 

Brenton liulper, City Administrator 
On bi.>half of Kory P"lerson 
Mayor of Horace. North l)akota 

215 !',wl,. Or. r. 11< ,r.1u·, ---:.,rlh P,1),.,,1,1 ::;'-tl-i;· 

This comment letter was received on 12/04, past 
the comment period end date of 11/29 

United States Department of the Interior 

FISH AND WIC.DLIFF. SERVICE 

e· ~,,._--•~ 

r-.:N1h Da.!.01a Ecol,,gic;it Sen.ices 
J41S Miriam A~cni.c 

l:lisl'!~Tck. t-onh [);il.ot.i 5!SOI 
lJ!5-C?l\-00l7 

Nuvcml~r .10. 2018 

\b. Jill Tm~nlcv 
Minnesota Dep~nmcn1 of Natural Rc\ourccs 
500 Lafaycllc Road. Box 25 
St. Paul. Minnc:.ota 55155-4025 

!)ear Ms. Tov.nh::)': 

Thank you for ;our lctlcr nf :-.:ovemhcr 12. 20 18. n;quc.stiog commenL on the Farg_u•Moorhead 
Flou<l Ri:-k Managemcm for the Final Supplemcnt Envinmincntal Impact Statement located io 
Fargo. North Dakota and Moorhead. Minnesota. 

The: l).S. Vish and WilJlifo Service (Service) offers the lt_)llowing comments under the autlwrit~ 
or and in accordance with the Mignnory Bird Tn:::ity Act ( 16 USC 70J er .\'I.!<{-}. F..xcculivc 
Order L1186 ''Rcsponsihilitics of Federal Agencies lll Protect Migratory Birds:· the Endangered 
Species Act ( 16 l.J.S.C 1531 <'I S£'<f.) and the Raid :ind Golden Eagle Pmtcc1ion ,\ct (BGLPAJ 
( 16 U.S.C. 66l!-668cl. 54 Stal. 250. 

Ea~k Guidance 

S~n:ral actiw Bald c;1glc (Haliact'fll.\ le11c:11t·c11lml11.q ncs1s ,tre locatcJ in the \ icinity {Sec 

A1tachcd l\fap) of the propos::d pr~j<."Ct based on his10rii.:al d::ita and we arc providing you that. 
informati1ln for pfanning purposes. The Final Supplcmcntal Environmental Impact Statement 
<lid not include a plan for dc\cfopmcnt anJ opcralillll based on liming or construction. nohc 
barriers and tine-of .sight. SQ it is unclear whether or h1,w this action may affect bald eagles. The 
Scrvkc n:cnm1m.:nds a risk analysis. induding the dc1crmina1ion of ui~tancc and the nc~l .status 
prior to the initial construction. lfi1 is dclcrrninc.d there is a liJ..o:lihvml that hald cagks may~ 
affected. we encourage: conl:i.cling this offo.::e to lli:,;cuss ncxl steps to addrc~s the risk nf 
incidental wkc pur~u;:1nt t,11hc 13(il:il'i\ . 

&kl eagks arc protected from a n1riety ufharmful action:. vi:, lake prohibitions in both the 
Migratory ll\rd Treacy Ac1 ' tMOTA: 16 L .S.C 703-712) U11u tht! BalJ and Gol<lcn Eagl<: 

' On 0..--ccrnbcr :?::!. ~017, 1hc Dt~l'tmen1 of the lnt~rior's. !DOI) Olfo:c ofchc \olicitor McmorJndum M- l70~() 
ntkd The: M 1i:r.itory 8irt1 ·rr~tJ Acl J}oc) Not PR)h1!)i1 lncid.:ntal Take 
h!t;>~:c·, .. ..,~.do1 ~.,_,,,,1c, do, go\: tik'"vr,lo;)(ls.'m-.'17050,pdf> condudi:e~ 1h,t1 the \ ·!BT 4. ·,. pmhiltit,i1ns ,,n pur~u111!_!. 
hun1i ng. llll.mt. Qj\lUn.11i;.. killing, or ancmplm£ rn d,.,-rhi: ~,me :i11pl ~-only ro allirm.,ri~c action'> 1hi,1 lu\"C a~ 1he1r 



2 

Protection A~t cUuLPi\~ llt LJ.~.L 6(,8---U,8J> ·1 he UGEPr\. enacted in I9-H> anJ mncndcd 
~,crul timci.. prt,hibiL'i rake \>ft,alJ cagk.s :mtl fukkn c:i~J..:.,._ lndu<ling their pans. nests. )1>1Jn!! 

or eggs. c:-.ccp1 ,\here nthcmi,;,l• p":nnitlcd puri.mull to fr<lcral rcgula1i11nl,. lnddcntal 1uJ...c or 
c,it::k' Jrc prl.,hibittJ unlc!>S spcci fo:all:' aulhori1..:d \' i,, :m c~•~lc- indJcntal take permit l°rl)m 11s 
I 1~h :mJ WilJliti: Scrv-io;c cScrYi..:c) HGEPA pr••\•idc:- pcnaltic.!> for pcrw11:,. \\ho "lal-c, pus:,.c~. 
-.ell. pttrcha!,C. hancr. olfo-r I<> ~ll. purcha.w vr b.irtcr. mu1:.port. c.,pvn <•r 1mr,x,n. at any time 1Jr 
;111:. manner. 1111~ l:>al<l c,1gh: . .. lor ,ln) g,,ldcn ca!!kl, alive M c.k.1d. or ,tn)· part. nc:-1. or q:g 
thereof." BGhPA define.,; take to indudc 1hc folhmrng riccion!>: "pur.,uc. ~hoot. shool al, poi:>1•n. 
,,ounu. kill. capture. trap. ctilfcc1. molc,1 1,,r di:.turh.'" fhi.: Sc:·rvkc c:spanJcJ thi~ Jclinition h) 
ri.:gulation t\\ incluJc die kn11 "'Jc:-lfl.!}"0 to cn~urc 1hal .. tukc" abo encompasses dcs1ructhm or 
engk ll\.~L'i. 1-\ho the Scrvkc defined the trnn Ji~turb '"hid1 m1."'11-. tu ,1gitatc M bu1hcr u balJ 
\:'ag,lc to a del!n:c t.hat catt.Ws, or i,; likd~ t\°i cuu,c. h;1~c<l on the bc,t i,.cicntilic inforrnath,m 
av:1il::1hk. ( II injur1 to an eagle, <2) :i Jc..:rea~c in it~ rroJuclivity. hy subs.tanti~1lly imerfcrlng 
\, 11h norm.ii hn.-cdiog. foci.ling. or ,hdh:ring hdi.n ivr. M ( 31 ncsl ahanJur1mcn1. by :rntisianti:ill y 
interfering with nt!nnal bn:cJing. feeding. ,,r !>hcllcrin!,! bcha,·ior. 

fhc Scn•ke hu!> Jevdoped ~uidancc for the puhfo: regarding m<!:,tos to a\'oid 1al,,.c of ba,ld and 
~olden eagk'!-: 

• The :!007 .\"aiwnal 81:Jd J:.'a~l,: .\lan!IKl!rtll!Jlf <imdelinc., l.cn-c: to m.h-i!>e lan<loi.\ncr... kmJ 
manager-;. anJ 111hcr.- who ,har,: ruhlic- and r,ri\alc l11.nJs Y.ith bald c:1glcs when anJ 
u11Jcr "hat cil'\:um~tan~c~ the pmtccti,c provisions of IJGEPA may apply. The) provide 
,onscrvation rccommCPlfalinns to hdp P''uplc ovnid onJ/or minimi:r.c such impacts to 
bald eagles. par1icularly \I.her,: the) ma~ !:'i)nstitult! .. disturbam::e:· \\hkh is prohibited b1 
the l}(.jl..l'A . 

https://www.fws.gov/nnrth~~1st/Ct;ol~)gicalserviccs!pdffN:itkmulllaldEnk\lcMaruiucmcn!{ill 
iddine$.pdf 

h1tns:/Jww\\ fws.mw/mjgmmrvhinl.v1xlf1n:inagcmcnl/cal! lec<1nsent1t ionnlnr1guidnnce.Q.ttf 

I he ,en ice al$0 ha.s pmmullf.alt.'d PC\\ pcnnit rq;ulation!- under BGEP !\: 

• Ne" eagle pcnnit rq?.ulaltlllt-~. 11..-. allv\\CJ umk, U(,EPA. \\Crc promulgated hy the 
Sen i,c: in 2009 t7-l FR-l6RJ<>; Sep! I 1. 20!l'>l and n.·\i~ctl ,n 2016 (HI FR 9!-11)-l; Ike. 
16. ::!Ot6,. rhc rcgulations authuritl.' the limited t:ikc ofb.J.IJ c:.i~ks where the 1-:lkc tu be 
a u1horl;,cJ b :1sS1.i.;iatc:J with titln:Ni~• km fol octivitk--s. The~• rcgulutions also c,;ratifo,h 
permit provi~iun:. for intcntll!nal tJl..c: of eagle nc~b "hen: m .. "\:cs~ary IQ cni.urc- publil.: 
hculth nod S3fc-ty. in aJdi1i11n to nchl.'r limited drcumst.inccs. The rc,i.,ions in 2016 
indudcd chungcs 10 pcnnit ii.:.uruicc <.:riti:rb and Jurativn. <lcfinitiun,;. compcns:1111r} 
mitigation standards. cntcria for l.'a~k- nest removal pcnni1.1i. pcouit applkation 

Pl'fP'"'-" die tal.oni; ,,rl.1lhng<'I mifra.lo'} Inn!~. thc,1 nc,t-., ur d1c11 cg,p r he 11.IBl;\ 1,i,1 of pn,tci·tcd ~pc~1c~ 
111, ludc-, b:tlJ ~nJ ~<•Iden ,.,,,i;.k,, ,tnJ d,c la\\· hu., b.:,m Jkl cllcdhc 1, ... ;l 10 ,pur,uc m~1Jc;:nt.1I t,,l,: c·a.v.:,. in\ol\'1ni; 
cai:lo ll<H\<:\r;r, the flrllll.11) l.l" pmlc,lt.n!? c.iµlc~ •~ th..- Ua!J .mJ lioldcn foJtk l'rvle,111,11 ,\,:1 IBGEPAI i lo \J '. 
Cudi.- ~ Ml!), ~10.c lhc h,t.lJ c,1!/.lc l•ll.~ J<:11:\lctl u11Jcr !he f: :,J.m,1crci.l ~~ck, ,\,1 1n :tuH M.:m,,r:.1.1)ljum-J70!-0 
,i .. c.~ ~•• ulli:.:f th<: .:11>1111) uf th.: '>cr\l<:,; I"· refer 1:1m11c, t,,r pr.•-c,ut«m thJI hmc ,-wll1t<•J 1bc t.1lo.c pmhlt1111,H1, 1111 
C.lj:lc.> .:.)IQ.hh,h.:J I>) 11:.: B(lEI'.\ 

,,-..... 

requin:ments. and fees in onlcr to clnrif). impm\·c implementation and increase 
complinnce \\hile .stilt protecting e.at_?lcs. 

Jnms~lt,,ww._gpo,govttt.isysfpk~JFR~W j6- 12-ltVpdf!'.Wl6-29908,Qdf 

....... 
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The Scr.iicc·s Office on.aw Enf"rccmen1 carries <,>ut its mi~ion to pru(cct eagles through 
invi..-stig:itioni; .ind cnltirccmcnc m, well ilS by fo:;tcr-ing relationships. with indiviJu!lh-, 
C<)mp-.anics .. indu:..lric:~ and agcm:·ie, 1ha1 h,wc 1akci1 cflcctivc Mcps to a~oid ll'tkc, indudin~ 
inci<lcnrnl take of'thcs.c l!l)C\!JC!>. nnJ cncouruging ot.lu:r:,, Ill implement mc:isurc.-s lo .ivoid wke. 
fhc omcc of La"· Enforcement focuses its resourc~ on investigating. inJivjJu:1l'► !mJ cntilics 
!hat lake !..~aglccS without identifying and impkmcnt1ng :1II rcnsomiblc. pmdcnt and cffccth-c 
mco..~urcs lv avoid that tal..c. ThClsc in<lividuah· ,md entities an.• cnc11urngc<l to work d1li,cly with 
Scr.·ict'. hh)logiMs to idcmif~ available ()l'l.ltcc1i-.·c n1ca-.urc~. uoi..l to implemcnl those mcasun:s 
during all uctivitici, (lf ~i1tmtk1n::; wlwrc their ai;tion or in.iction m:1y r~'.suh in the ta\(c nf ,in 
eaglets 1, 

MiJ!ruto.ry Birds 

To the extent practicable. schedule construction for I.He .summer or fallfcarly winter so a-. Ot)I 

tl.l Jisn1p1 migr.11ory birJ!, during !he brccJing .season. ,\pril [ tp July 15. If the pmjc(:t 
con::-trU\:li\'Il cann,,t a\'oid the nc~ting .i.co.son, the Service 1,uggc:..L<; that the ~-cgctnlinn within 
1.hc: prop<>scd project ;u:ea tie m,1wcJldcnrcJ out."iiJc of the nc~ting, :-ca~tm. io :1Jvancc ,if the 
pr,,j<:ct initfotion 1<1 remove poli!nli,11 bn:cding hnhitiu for neMmg migratOI)· birds in the 
prt•jc.ct an:.a. ()nccdcart:J, the rn)jt'.c.t area J;fmuld be mui11t:1ined in a state tha1 i~ unsuitahlc 
for nesting uni ii thi: cm! oflhe breeding :;eason or until c,,nstruction i:. com_plctc. 

If chimges arc made in thc project plans or nrcrating criteria. ~lr if additional infonn:itfon 
bcc~1rm:s a\ailahJc. the Service :-.h<lUIJ he infonnc-J !>tl 1h.1t the abm·c n:commcod:nion,; cnn tie 
rct'onshkn:1!. 

We appreciate thr.: opportunit) to prtwidc commc:nb. If ~ou have nny quc!►tioll!> on thc-.c 
i;ommcnL'-. rlcnsc contact Jcrr) Rcirfr.ch of this office ,u (701 l ~JJ.0.267 or comncl me at 605-
:?::!-t-K693_ CM, ~:-1. 

1\nnchmcn1: Bald bglc lcx,11ion map 

Sinccrcly. 

So.JU Lm~c,n 
Sl:l.t,;Supcnb,or 

Nt1nh Dakota FidJ om~x· 

cc: Maria Hurnja. Regional 1:m-ironmcntal Contaminunh- Crn1rdinator. Rcgivn 6. USFWS 
Grc!,! Link. Di\'isi\lll Clucr. North llal..ota (i3mc anJ h:-h !Jcp.trtmcnl 
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Green Dots =--Active Bald Eagle nest s Red Oots , Inactive Bald Eagle nes(s 

. NORTH DAKOTA 

This comment letter was post marked on 12/06 and 
received past the comment period end date of 11/29 

ENVIRONMENTAL HEALTH ~~CTION -~ 

, DEPARTMENT of HEALTH 
Gold Seal Center, 918 E. D1vi-de Ave, /3.~-1.f~i1"'\ 

8lsmarck, ND 58501 -1947 ~JF./ ';•,,_,; ''\i'i ' 
701.326.5200 (fax) ~ 
WNW.ndheallh,gov : 

December 3, 2018 

Ms, Jill Townley 
Minnesota Department ofNamrnl Resources 
500 LafoyeUc Road, Box 25 
St. Paul, MN 55155-4025 

Re: Fargo-Moorhead Flood Risk Management Final SEIS 
Cass County, North Dakota. 

De.tr Ms. To-..vnley: 

This department has reviewt'd the information concerning the above-refort::nced project 
submitted under date of November 12. 2018, with respect lo possible environmental impacts. 

This department believes thal environmental impacts from the proposed construdion will be 
minor and can be controlled by p.ropcr construction methods. With respect to construction, we 
have- the following comments: 

I. Care is to be taken during constrnction activity near any water of the slate to minimize 
adverse effects on a water body. Th.is includes minimal disturbance of stream beds and 
banks to prevent excess siltation, and the replacement and revegctation of any disturbed area 
as soon as possible after work has been completed. Caution must a!so be taken to prevent 
spills of oil and grease that may reach the r-cceiving water from equipment maintenance, 
and/or the handling of focls on the site. Guidelines for minimizing degradation to watcrwoys 
during constmction arc attached. 

2_ Projects -disturbing one or more acres arc required to have a. permit lo discharge storm water 
runoff until the site is stabilized by the reestablishment ofwgelation oi· other permanent 
cover. Projects disturbing less than one acre also arc required to have a permit if the project 
is pare c>f a larger common plan of dcvelopmcnl or sale. mid the larger common plan 
ultimately disturbs one or more acres. A temporary dcwatcring pcnnil is required to 
discharge water from sources other than storm \Vatcr runoff including contamina(cd 
groundwa1cr. Further information on the storm water and temporary <lewatcring permits 
may be obtained from the Department's website or by calling. the Divlsion of Water Quality 
(701#328-5210), 

3. Cities, counties, or the North Dakot11 Department of Transportation may require additional 
scdimc111 and cmsion control measures for construction activity affecting their storm 
drainage system. Check: with local officinls lo be sure local :1tonn water management 
considerations are addressed. 

E"1Wit,:;{ltrofll11I 1-wa?Ji 
s«:tian Chief$ Offii:ll 

701.328.5150 

Dnnsloool 
AitQua!ity 

701,;):28.5168 

OM,lro of 
Mtm1cipol Fecill~ 

70f.321!.521t 

Prinl&d cm roe~ paper. 

Oi"1s•:mcl 
W,>9!~ M~lll 

ro, .~a.sioo 

Divislonol 
W~rQualily 
701.328,5210 



Ms. Jill Tov .. TJlcy 2. Decembt.:r 3, 2018 

4. Proji;:cts that discharge.: 10 u water body that has a total maximum d:i.ily load allocation or is 
listed as impaired under section 303(d) of the Federal CWA should ensun: constrnction 
nctivity <loc.s not affect the water body. S.lmry, residue., and concrete wash water resulting 
from concrt:tc activities must be managed or treated to ptevcnt the slurry, residue, or wash 
wakr from adversely affecting any water of the state. 

5. The prnposed const111ction project overlie.s 1J1e West Farg<J glacial drift aquifer. Some 
portions of the project may be located within community ,ind non-community wellhead 
protection .ireas. Cnr\! should be taken to avoi<l spills of any rn:ucria!s that may have an 
.i<lvcrsc effect on groundwater quality. AU spills must be immcdiatdy reported to this 
Depnrtmcnt and appropriate remedial actions performed. 

TI1e depanmcnt O'Wlls no land in or adjacent to the proposed imprOVt!mt:nls, nor docs it have any 
projects scheduled in the area. In addition, we believe the proposed activities arc consistent with 
tlie State Implementation Plan for the Control of Air Pollutit>n for the State of North Dakota. 

The-sc comments are based on the infonnation provided about the project in the above-referenced 
submittal. The U.S. Arm)' Corps of Engineers may require a water quality ci:.-rtification from this 
department for the project if lhc project is st1bjcct to their Sl.lction 404 pem1itti11i process, Any 
additional information which may be rcqui~J by the U.S. Army Corps of Engineers under the 
process will be considered by this dcprutment in our determination regarding the issuance of 
such~ ccrtificutiou. 

lf you have any questions rt.:garding our comments .. pka.se feel free to contact this o.flke. 

Sin~r;IY, 

'i y:.. .... ; ,!·~·: !~ ,1-
,'7' ;' """" 

L. David Glatt. P.E., Chief 
Environmcnt[i! Health Section 

LDG:cc 
Attach. 

,,,--.. 

NORTH DAKOTA 
OEPARTMENT of HEALTH 

-\_ 

ENVIRONMENTAL HEALTH SECTtON # ;,~{~!;,~~. 
Gold Seal Center, 918 E. Divide Ave. /11.1.&J~ ~i\~ 

Bismarck. ND 58501-1947 if;I1\it1t::1i J 
701 .328,5200 {fax) '.~'1..)',i:c ,""5._:fl 
www.ndhealth,gov ~Jc .. •:~•-· 

Construction and Environmental Dish,rrbance Requirements 

These represent the minimum requirements of the North Dakota Department of Health. 
They ensure that minimal environmental degradation occurs as a result of construction 
or related work which tias the potential to affect the waters of the Slate of North Dakota. 
All projects will be designed and implemented to restrict the losses or disturbances of 
soil, vegetative cover, and pollutants {chemical or biological) from a site. 

Soils 

Prevent the erosion of exposed soil surfaces and trapping sediments being transported. 
Examples include,. but are not restricted to, sediment dams or berms, diversion dikes, 
hay bales as erosion checks; riprap, mesh or burlap blankets to hold soi! during 
construction, and imrnediatefy establishing vegetative cover on disturbed areas after 
construction is completed. Fragile and sensitive areas suctl as wetlai"]ds. riparian 
zones, delicate flora. or land resources will be protected a_gainst compaction, vegetation 
loss, and unnecessary damage. 

Surlace Waters 

All construction which directly or indirectly impacts aquatic systems will be managed to 
minimize impacts. All attempts will be made to prevent !he contamination of water at 
construction sites rrom fuel spillage, lubricants. and chemicals. by following safe storage 
and handling procedures. Stream bank and stream bed disturbances will be controlled 
to minimize and/or prevent silt movement. nutrient upsurges. plant dislocation, and any 
physical, chemical. or biological disruption. The use of pesticides or herbicides in or 
near these systems is forbidden without approval from this Department. 

Fill Material 

Any fill material placed below the high water mark must be free of top soils. 
decomposable materials. and persistent synthetic organic compounds (in toxic 
concentrations). This includes, but is not limited to. asphalt. tires. treated lumber, and 
construction debris. The Department may require testing of fill materials. All temporary 
fills mus! be removed, Debris and solid wastes will be removed from the site and the 
impacted areas restored as nearly as possible to the original condition. 

Envi1cnmenttt1 1-loPalth 
So.;t,cr,Chief's()((,c» 

7013265150 

D:vi:iona! 
A':f Oua111y 

tol 3ias188 

OnllS.ilnof 
Muniap,s!F!ldll~ 

701.326.5211 

Pntltlild oo rocyclad PllPCf 

OM!llclnor 
Wt,s:.:,Mtl(1~1 

101.328.5166 

DM:MOn of 
Walfn 0-Jallly 
701 32a5210 
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