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INTRODUCTION

This report is intended to fulfill the requirements of Minnesota Statutes Sections 8.08 and
8.15, Subdivision 4, for Fiscal Year 2018 (FY 2018).

The Attorney General’s Office (AGO) is organized into five scctions under the direction
of deputy attorneys general: Civil Litigation, Regulatory Law and Professions, Government
Legal Services, State Government Services and Civil Law. This report contains summaries of
the services provided to state agencies and other AGO constituencies by these sections.




CIVIL LITIGATION

The Solicitor General division provides litigation services to all three branches of
government. Solicitor General division attorneys provide legal representation in cases with
significant constitutional or other state interests, including employment and tort claims brought
against the State. The division also provides legal representation to the Public Utilities
Commission (PUC). For example, the division is involved in litigating the following cases:

o I.F., etal. v. Hennepin County, Emily Piper, et al. Plaintiffs are Next of Friends filing
on behalf of children in Hennepin County’s foster care system. They bring a putative
class action complaint challenging Hennepin County’s provision of child protection
services. Plaintiffs allege Hennepin County fails to investigate abuse/neglect reports; fails
to provide appropriatc services; fails to provide safe and appropriate foster care
placements; and fails to secure safe, permanent homes. Plaintiffs bring two causes of
action against the Department of Human Services defendants: (1) Substantive Due
Process (on behalf of the Special Relationship Class); and (2) violations of the First,
Ninth, and Fourteenth Amendments (on behalf of both classes).

e Ronaldo Ligons and Barry Michaelson v. Minnesota Dep’t of Corrections, et al.
Plaintiffs are inmates in the custody of the Minnesota Department of
Corrections. Plaintiffs allege that they are candidates for medical treatment of their
chronic Hepatitis C infections with newly-developed oral medications that could
potentially cure their infections, and that the Department’s decision not to administer
treatment at early stages of the disease is unconstitutional.

o In the Matter of Arbitration between State of Minnesota, DOC v. Steven Hammer. An
individual was terminated from his warden position for, among other things, sending and
receiving sexually explicit emails through his state email account. He appealed to the
Bureau of Mediation Services (BMS). The BMS arbitrator found the DOC did not have
just cause to terminate him. DOC filed a petition of certiorari. The Minnesota Court of
Appeals reversed the BMS decision and held the DOC had just cause to terminate the
employee.

e Brian Rinkel, et al. v. Minnesota Department of Corrections. Plaintiffs are current and
former inmates who allege discrimination based on their disabilities with regard to access
to public services in prison. Specifically, Plaintiffs are individuals who are hearing
impaired or deaf. They allege that they do not have adequate access to videophone
services, have not been given sufficient in-personal programming and ASL services, and
that they are not provided equivalent notices and announcements as those provided to
hearing inmates.

o Anna Glover v. State of Minnesota. Plaintiff brings Americans with Disabilities Act and
Civil Rights Act Title VII claims regarding her employment by several state agencies in
the past ten years. Plaintiff alleges that the defendant state agencies did not




accommodate her disability, discriminated against her on the basis of her race and sex,
and retaliated against her.

Erin M. Lundblad and Alexis A. O’Brien v. Community Living Options, et al
Plaintiffs are former employees of a group home that is privately run, but licensed by
DHS. Plaintiffs allege that they were assaulted by a resident of the group home, and
contend that defendants failed to warn them of the resident’s past history of physical and
sexual abuse.

Ryan M. Larson v. John L. Sanner, et. al. Plaintiff alleges violations of his civil rights
during the murder investigation of a Cold Springs police officer killed in the line of
duty. Plaintiff alleges that state and local Defendants forced entry into his apartment
without consent, a warrant, or exigent circumstances and probable cause in violation of
the Fourth and Fourteenth Amendments.

Alexis Bailly Vineyard v. Mona Dohman. Minnesota law requires farm wineries to
produce their wine with a majority of ingredients grown or produced in Minnesota.
Plaintiffs, two farm wineries, challenge this requirement as unconstitutional under the
Dormant Commerce Clause because they allege that it favors in-state grape growers at
the expense of interstate commerce. The district court upheld Minnesota’s law, and an
appeal is currently pending before the United States Court of Appeals for the Eighth
Circuit.

Heirs of Beckett Gast v. State of Minnesota, et al. Plaintift is Next-of-Kin of a minor
child who died while in a private day care that is licensed by the Department of Human
Services (DHS) and Pennington County. Plaintiff asserts that the day care provider was
using a crib that was noncompliant with state and federal law and claims the Defendants
were negligent in licensing the day care provider. The district court granted DHS’
motion to dismiss.

Tiffini Flynn Forslund, et al. v. State of Minnesota, et al. Plaintiffs are parents of
Minnesota students who claim that Minnesota teacher tenure laws are unconstitutional.
Plaintiffs contend that as a result of tenure and continuing contract laws Minnesota
school districts hire and retain ineffective teachers. Plaintiffs allege the statutes violate
the Education Clause, Equal Protection Clause, and Procedural Due Process Clause of the
Minnesota Constitution. The district court dismissed the Plaintiffs’ Complaint, and the
Minnesota Court of Appeals affirmed the dismissal. Following a Minnesota Supreme
Court decision in a related case, the case has been remanded to the Minnesota Court of
Appeals for additional consideration.

Andrew Carufel, et al. v. Minnesota Dep’t of Public Safety. In this class action
complaint, Plaintiffs allege that the Department of Public Safety unlawfully obtains real-
time geolocation (GPS) data regarding Minnesota Ignition Interlock Program
participants, in violation of the Minnesota Government Data Practices Act. The district
court dismissed the action, and it is now pending before the Minnesota Court of Appeals.

State of Minnesota v. 3M Company. The state brought an environmental lawsuit against
3M Company for natural resource damages caused by the release of perfluorochemicals
(PFCs) into the Minnesota environment. PFCs are a man-made chemical invented by 3M
Company, and 3M disposed of the chemicals into Minnesota landfills and waters for
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decades. The case settled on February 20, 2018, with about $720 million dedicated to
investment in drinking water and natural resource projects in affected areas.

Telescope Media Group v. Lindsey et al. Plaintiff Telescope Media Group and its
founders filed suit, bringing a pre-enforcement challenge to a provision of the Minnesota
Human Rights Act (MHRA). Plaintiffs operate a wedding video production company
and allege that the MHRA forces them to violate their religion by producing wedding
videos of same-sex weddings. The district court granted Defendants” motion to dismiss
and an appeal 1s currently pending before the United States District Court for the Eighth
Circuit.

Susan Afryl, trustee for the next of kin of Shawn Afryl, deceased, vs. Winona State
University. A Winona State student-athlete collapsed and died at a voluntary strength
and conditioning workout at the school in July 2014. His estate alleges that Winona State
is liable for the death.

Ahmed Ali, et al. v. Thomas Roy, et al. Plaintiffs are current or former inmates at
Minnesota Correctional Facility—Stillwater who allege they were injured by the release
of their individual, private health records, without their knowledge or permission, by a
former employee. Plaintiffs allege that the former employee publicly released the
documents by filing them in federal court during her employment case.

Kayla Miller v. County of Hennepin & State of Minnesota Department of Public
Safety. Plaintiff brings a negligence claim alleging that DPS breached its duty of care
when it arrested Plaintiff on an apparent outstanding warrant. Plaintiff alleges that the
warrant was 1ssued for a different Kayla Marie Miller.

State of Washington, et al. v. U.S. Dep’t of State. Defense Distributed—a Texas
Corporation—seeks to publish blueprints online for its 3D-printed pistol and AR-15
frame. If such online publication is allowed, anyone with Internet access and a 3D-
printer would then be able to create 3D-printed guns without serial numbers to use or sell
that are virtually undetectable and untraceable by law enforcement. Until recently, the
longstanding practice of the federal government was to prohibit the online publication of
3D-print gun blueprints. In June 2018, the federal government abruptly reversed course,
entering a settlement with Defense Distributed and indicating it will alter federal rules to
allow the company to publish online blueprints for 3D-printed guns. On August 27,
2018, the federal district court issued a preliminary injunction stopping the publication of
the blueprints.

Stoltz v. MnSCU & DCTC. A former employee of DCTC in the athletics program, filed
suit against Minnesota State and DCTC alleging a violation of Whistleblower law, as
well as other common law and statutory claims. In 2013, the former employee made a
number of allegations regarding DCTC’s athletics program, which prompted a large
investigation. Earlier this year, DCTC told the employee that it was not renewing his
position with the school.

Gamble v. MSOP. Plaintiffs are individuals committed to MSOP who bring putative
class action claims under Fair Labor Standards Act (FLSA). Plaintiffs allege that as
MSOP clients they are not paid minimum wage for vocation work performed in MSOP



and that this violates the FLSA. Gamble also makes equal protection, substantive due
process, and procedural due process claims.

AFCSME v. Minnesota Management and Budget and Minnesota Department of
Natural Resources. Plaintiff alleges interference with employee rights and organization
under Minn. Stat. § 179A.13. Plaintiffs allege that DNR’s employment policies relating
to the display of signs and shirts in the workplace violate Minnesota law.

Donald G. Heilman v. Patrick C. Courtney, Program Manager for Minnesota
Department of Corrections. Plaintift is a former DOC inmate who claims that he was
improperly incarcerated beyond the expiration of his sentence due to a failure to properly
calculate his release date. Plaintiff brings claims for negligence and false imprisonment.
Both the state district court and Minnesota Court of Appeals found the claim failed as a
matter of law. The Minnesota Supreme Court has granted review.

Blawat v. DNR. Plaintiffs allege that on November 11, 2016, a DNR Officer stopped
them as they exited from a field known for hunting activity. The Officer indicated they
were illegally “hunting over bait” and seized their guns, a camera, a deer head, and a
dead deer that was in the vehicle. Plaintiffs allege that Defendant lacked probable cause
for the stop and lack legal justification for the continued possession of the seized

property.

Some of the PUC matters for which the division provides representation and legal

assistance include the following:

LSP Transmission Holdings v. Lange. Plaintiff, an out-of-state electric transmission
company, brings a dormant commerce clause challenge to a Minnesota law that gives a
right of first refusal (ROFR) to incumbent Minnesota utilities to build electric
transmission lines that connect to their existing facilities. The district court granted a
motion to dismiss in PUC’s favor, and an appeal is now before the United States District
Court for the Eighth Circuit.

BNSF Railway Co. v. Qwest Corp. and PUC. Centurylink filed a petition with the PUC
asking the PUC to determine whether the utility crossing facility that it had placed on
BNSF Railway Company’s right-of-way was governed by the so-called pay-and-go
statute, Minn. Stat. § 237.045, which allows a utility to pay a one-time standard fee of
$1,250 for each new crossing. The PUC found that the crossing was covered by the
statute. BNSF filed a writ of certiorari with the Court of Appeals. The issues on appeal
are: (1) whether the statute is unconstitutional under the Takings Clause; (2) whether the
statute is preempted by federal railway law; and (3) whether the PUC misinterpreted the
statute.

In re the Application of Otter Tail Power Company for Authority to Increase Rates for
Electric Service in the State of Minnesota. Otter Tail Power challenges the PUC’s
decision to exclude certain costs and revenues from its rate case filing. Otter Tail alleges
that the PUC’s decision violates the filed rate doctrine, which prevents collateral attacks
on rates filed by FERC. The Court of Appeals reversed the PUC’s order on June 11,



2018, concluding that the method used by the PUC to calculate Otter Tail’s rate was
preempted by the Federal Power Act. The Minnesota Supreme Court has granted review.

e Charter Advanced Services (MN), LLC and Charter Advanced Services VIII (MN),
LLC v. Beverly Heydinger, Nancy Lange, Dan Lipschultz, John Tuma, and Matthew
Schuerger. Plamtiffs contend their telephone services are not subject to state regulation
because they use Voice over [P (VoIP) to transport customer calls. Plaintiffs seek
declaratory and injunctive relief from an order of the PUC asserting jurisdiction and
requiring compliance with state laws, many of which protect consumers, and include
programs that serve low income and deaf and hard of hearing individuals. Plaintiffs’
central contention is that federal law preempts state regulation of its telephone service.
Division attorneys are defending the decision of the PUC before the United States Court
of Appeals for the Eighth Circuit.

e In the Matter of a Revised Petition by Minnesota Power for a Competitive Rate for
Energy-Intensive Trade-Exposed (EITE) Customers and an EITE Cost Recovery
Rider. l.arge Power Intervenors filed an appeal of the Commission’s decision in the
Minnesota Rate Case related to the implementation of Minn. Stat. § 216B.1696 (the
“EITE statute”). The EITE statute, Minn. Stat. § 216B.1696, was enacted in 2015 and
allows an investor-owned electric utility to propose EITE-specific rate schedules. Minn.
Stat. § 216B.1696, subd. 2(a). Under the statute, the Commission must approve an EITE
rate schedule and any corresponding rate “upon a finding of net benefit to the utility or
the state.” Minn. Stat. § 216B.1696, subd. 2(b).

e In the Matter of the Application of Enbridge Energy, Limited Partnership, for a
Certificate of Need for the Line 3 Replacement Project in Minnesota from the North
Dakota Border to the Wisconsin Border (MPUC Docket PL-9/CN-14-916); In the
Matter of the Application of Enbridge Energy, Limited Partnership for a Routing
Permit for the Line 3 Replacement Project in Minnesota from the North Dakota
Border to the Wisconsin Border (MPUC Docket PL-9/PPL-15-137). On April 24,
2015, Enbridge Energy filed its Certificate of Need application and Route Permit
application for its proposed Line 3 Replacement Project extending 337 miles in
Minnesota from the North Dakota Border to the Wisconsin Border. The Commission has
now granted the Certificate of Need and is determining routing and the sufficiency of the
environmental review.

o In the Matter of the Petition of Northern States Power Company for Approval of its
Proposed Community Solar Gardens Program (MPUC Docket No. E001/M-13-867).
The Community Solar Garden (CSG) statute, Minn. Stat. § 216B.1641 (2013), required
Xcel Energy to file a plan to operate a CSG program. The statute requires that CSG
customers will be able to subscribe to solar generating facilities and receive bill credits
for a portion of the energy generated from the CSG. The Commission adopted the value
of solar rate calculation for new community solar gardens and has addressed several
co-locating issues.

More generally, employment litigation often includes claims under the Minnesota
Whistleblower statute, Family and Medical Leave Act, Fair Labor Standards, and claims of
discrimination and harassment under federal and state anti-discrimination statutes. The division



also provides legal representation to the State in lawsuits involving labor issues. Tort claims
against the State, its agencies and employecs, typically arise in the form of personal injury and
property damage lawsuits. Claims include negligence, medical malpractice, defamation,
infliction of emotional distress, assault and battery, excessive use of force, and violations of
federal civil rights. Examples of specific cases include: highway crash cases in which the
Minnesota Department of Transportation is faulted for inadequate design, construction, or
maintenance of state roadways and highways; suits against the Department of Human Services
and Department of Corrections for deaths or injuries occurring in institutions they operate; and
personal injury claims against multiple state agencies related to sidewalk maintenance and snow
removal practices or other accidents.



REGULATORY LAW AND PROFESSIONS

TAX LITIGATION

The Tax Litigation division provides legal representation to the Minnesota Department of
Revenue (DOR) in the Minnesota Tax Court and at the Minnesota Supreme Court, as well as the
state and federal district courts and federal bankruptcy court. In FY 2018, the division helped
DOR secure more than $11 million in tax revenue and saved the State and local taxing districts
more than $11 million in refund claims. The division handles all tax types, including
multimillion dollar corporate franchise tax claims and a high volume of complex sales and use
tax cases. The division also provides legal representation and assistance to DOR and to other
state agencies filing claims in bankruptcy court. Lawyers in the division also review and respond
to dozens of foreclosure proceedings, quiet title actions, and other cases involving State interests.

SIGNIFICANT RESOLVED AND PENDING TAX LITIGATION & BANKRUPTCY CASES:

e Legend Drug Use Tax. Obtained Minnesota Supreme Court decision determining the
legend drug use tax applied to transactions by a large retailer and that application of the
tax was constitutional. Taxpayer had claimed refund of nearly $15 million, and the
estimated total refund exposure was $84 million.

e Commissioner Valuations of Natural Gas Pipeline, Utility and Railroad Companies.
Defended assessments by the Department of Revenue in cases brought by several natural
gas pipeline, utility, and railroad companies. The companies generally seek refunds of
millions of dollars in property taxes paid to the State and county authorities, arguing that
the market value of the properties is overstated. Division lawyers obtained a Minnesota
Supreme Court ruling in FY 2018 finding no external obsolescence in a valuation of a
natural gas pipeline. Division lawyers also help the Department of Revenue negotiate
favorable settlements with several railroads, resulting in savings of nearly $8 million in
refund claims to the State and to local taxing districts.

e Corporate Franchise Tax. Provided legal representation to the Department of Revenue in
an alternative apportionment case in the Minnesota Supreme Court.

e Tobacco Tax. Provided legal representation to the Department of Revenue in a statutory
and constitutional challenge to tobacco taxation, resulting in partial denial of refund
claims, amounting to nearly $2 million.

e Corporate Franchise Tax. Obtained favorable resolution of challenge to tax assessment,
resulting in $517,494 payment of assessed taxes.

e Corporate Franchise Tax. Helped the Department of Revenue negotiate a settlement of
corporate franchise tax dispute, resulting in payment of more than $1 million in unpaid
taxes.

o Collection. Obtained $6.5 million payment from mining business in a lawsuit arising
from default on a state economic development loan.



e Bankruptcy. Provided legal representation to the Department of Revenue in several
chapter 11 and 13 bankruptcy cases, securing payment of approximately $600,000 in
unpaid taxes.

e Corporate Franchise Tax. Provided legal representation in several tax court cases
concerning the computation of the Minnesota Research and Development Credit.

» Bad debt deduction (sales and use tax). Provided legal representation in defending
assessment determining that the taxpayer is ineligible to deduct the bad debt owed to a
financing source that offers taxpayer’s customers credit on a credit card branded with the
taxpayer’s name and logo.

OCCUPATIONAL LICENSING

The Occupational Licensing division provides legal representation to the state’s health
licensing boards and the Health Professional Services Program, including representing the boards
at board meetings and disciplinary conferences and in contested cases at the Office of
Administrative Hearings. The division provides legal representation to the Boards in matters in
the district and appellate courts.

Some cases for FY 2018 included:

e A nurse who diverted narcotics from her place of employment.
e A compounding pharmacy that engaged in mixing of drugs in unsterile conditions.

e A nurse who practiced under an expired license, provided substandard care to patients,
and engaged in improper billing and deficient recordkeeping while operating a home
healthcare agency.

e A chiropractor who sexually assaulted a patient during an appointment.
e A nurse who physically assaulted a ventilated infant patient.

e A physician assistant who purchased illicit drugs from patients to whom the licensee
prescribed controlled substances.

e A physician who took unused prescription medications from patients and distributed
them to other patients.

e A dentist who failed to keep a controlled substance log or properly maintain opioids at
the dentist’s clinic, provided treatment outside of the scope of practice, and engaged in a
sexual relationship with a patient.

e A physician who engaged in sexual conduct with patients to whom the physician
prescribed opioids in combination with other controlled substances without documented
justification.

e A professional clinical counselor who bought, used, and sold client’s prescription drugs.

e A nurse who engaged in deficient recordkeeping of medication inventory and
administration, falsified records, and failed to account for missing medications.




e A psychiatrist who prescribed stimulants, opioids, and benzodiazepines concurrently to
individual patients without documented medical justification.

e A chiropractor who engaged in a conspiracy to commit insurance fraud.

o A social worker who engaged in sexual conduct with a client.

¢ A dentist who failed to maintain proper infection control and hygiene at the dental clinic.
e A therapist who was arrested for possession of child pornography.

e A psychologist who engaged in sexual abuse of a client over a period of several years.

e A social worker who met with clients while under the influence of alcohol and failed to
maintain professional boundaries.

e A physical therapist who treated patients, while under the influence of alcohol and
tampered with toxicology screens while participating in the Health Professionals Service
Program.

During FY 2018, the division provided legal representation to the boards in various
contested case proceedings before the Office of Administrative Hearings including matters
involving professional misconduct, sexual misconduct, billing fraud, and mental health/chemical
dependency.

In addition to contested cases before the Office of Administrative Hearings, the division
provided legal representation to the boards’ disciplinary committees in matters involving
licensees’ failure to comply with their respective practice acts and resulting in disciplinary
actions, noncompliance with existing disciplinary orders warranting further discipline, temporary
suspensions, orders for mental and physical examinations, and the boards’ review of ALJ reports
and recommendations resulting from contested case proceedings. For example, the division
regularly provided legal representation to the boards where licensees failed to remain chemical
free as required by their disciplinary orders or where the boards sought to temporarily suspend a
license.

The division also provided legal representation to the boards in Minnesota district court
and before the Minnesota Court of Appeals. For example, the appellate court affirmed the Board
of Nursing’s decision to revoke the license of a nurse who engaged in improper prescribing of
opioids. In another matter, the appellate court affirmed the Board of Nursing’s decision to place
limitations and conditions on the license of a nurse who engaged in substandard care and
deficient recordkeeping.

The division provides legal representation to the Health Professionals Services Program,
which is the health boards’ diversion program for health care providers diagnosed with mental
illness or chemical dependency. The program establishes practice restrictions, monitoring
requirements, and sets boundaries for impaired physicians, nurses, pharmacists, dentists, and
other participating health care practitioners.

10



ENVIRONMENTAL & NATURAL RESOURCES

Attorneys in the Environmental & Natural Resources division provide legal
representation to various state agencies including the Minnesota Pollution Control Agency
(MPCA), Minnesota Department of Natural Resources (DNR), Minnesota Department of
Agriculture (MDA), Environmental Quality Board (EQB), Board of Water and Soil Resources
(BWSR) and the Board of Animal Health (BAH).

The attorneys provide legal representation in matters arising out of the agencies’ and
boards’ enforcement programs. The division provides legal representation to the agencies and
boards in the state and federal district and appellate courts and at the Office of Administrative
Hearings (OAH). The attorneys also defend the agencies and boards in state and federal district,
appellate and administrative courts when parties bring actions challenging their programs or
actions.

The work for the agencies and boards during FY 2018 included:

e Provided legal representation to the DNR, including obtaining a temporary injunction
against the federal government and a local project proponent, in an action challenging the
construction of a $2 billion flood diversion project without obtaining the necessary DNR
permits.

e Provided legal representation to the MPCA related to the enforcement of statutes and
rules prohibiting the unauthorized disposal of hazardous and solid waste.

e Provided legal representation to the MPCA in an action challenging phosphorus limits set
in a municipal waste water treatment plant’s National Pollution Discharge Elimination
System permit.

e Provided legal representation to the MPCA at the Minnesota district court in an action
against a hazardous waste collector who buried hazardous waste on an industrial site,
which was later abandoned.

e Provided legal representation to the DNR at the Minnesota Court of Appeals defending a
challenge by a mining company related to the DNR’s authority and discretion over
1ssuance and termination of water appropriation permits.

o Participated in a multi-state lawsuit and subsequent settlement against an international
automobile manufacturer in which Minnesota was awarded natural resource damages in
the amount of $47 million.

* Provided legal representation to the MDA in negotiating a settlement with an alcohol and
food producer in an attempt to resolve continuing food safety and food sale violations.

e Provided legal representation to the MPCA at the Minnesota Court of Appeals defending
the establishment of Total Maximum Daily Loads for waters that fail to meet applicable
water quality standards.

e Provided legal representation to the DNR at OAH in an action challenging a restoration
order to restore aquatic plants illegally sprayed with herbicide.
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Provided legal representation to the MDA in district court litigation regarding
constitutional challenges to the MDAs statutory right to inspect dairy farms for purposes
of ensuring compliance with Minnesota food and safety statutes and regulations.

Provided legal representation to the MPCA and the DNR, as co-trustees for Minnesota, in
various negotiations undertaken with other federal and Tribal trustees, seeking to settle
Natural Resource Damages resulting from releases of hazardous substances pursuant to
the Comprehensive Environmental Response.

Provided legal representation to the MPCA at the D.C. federal district court regarding a
challenge to the U.S. Environmental Protection Agency’s approval of certain aspects of
water quality standards adopted by MPCA to reduce “eutrophication” in Minnesota’s
rivers and streams.

Provided legal representation to the DNR in several actions to recover fire suppression
costs.

Provided legal representation to the DNR in two actions at the Minnesota Court of
Appeals confirming the agency’s authority and discretion to amend the public waters
inventory.

Provided legal representation to the BAH at the Minnesota Court of Appeals related to
the BAH’s authority to license commercial dog and cat breeders.

Provided legal representation to the MPCA at the Minnesota district court and Minnesota
Court of Appeals in multiple actions by four metropolitan area landfills challenging the
agency’s authority to enforce permit amendments and statutory provisions restricting the
disposal of solid waste.

Provided legal representation to the MPCA at the Minnesota Court of Appeals defending
the MPCA’s authority to issue rules under the good cause exempt rulemaking provisions
of the Minnesota Administrative Procedures Act.

Provided legal representation to the BAH at the Minnesota federal district court and the
Eighth Circuit Court of Appeals in an action challenging the BAH’s enforcement of a
quarantine order.

Provided legal representation to the DNR at the Minnesota District Court and the
Minnesota Court of Appeals to defend challenges against the DNR’s authority to issue
water appropriation permits to municipalities in the North and East Metropolitan Area
surrounding White Bear Lake.

Provided legal representation to the MPCA related to multiple state and federal superfund
sites.

Provided legal representation to the MPCA in an action at OAH challenging the MPCA’s
enforcement action regarding oil spilled in a floodplain.

Provided legal representation to the MPCA, the DNR, the Minnesota Department of
Commerce, and the Minnesota Department of Transportation at federal district and
appellate courts regarding various federal environmental and natural resources initiatives
concerning energy, water, air and hazardous waste.
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REAL ESTATE:

Provide legal advice and drafting assistance to BWSR, DNR, MPCA, MDA, Minnesota
State Colleges and Universities, Minnesota Department of Administration, and Minnesota State
Historic Preservation Office on various real estate matters, including conveyances, leases,
licenses, use agreements, access easements, restrictive covenants, conservation easements, title
insurance commitments, and quiet-title actions.
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GOVERNMENT LEGAL SERVICES

ADMINISTRATIVE LAW DIVISION

The Administrative Law division provides legal representation to the Departments of
Administration, Commerce, Employment and Economic Development, Iron Range Resources
and Rehabilitation, Minnesota Management and Budget, and Labor and Industry; the Minnesota
Housing Finance Agency; the Minnesota State Board of Investment; Minnesota executive-branch
officials; and many other boards, agencies, councils, and commissions. The division also
provides legal representation to the Minnesota State Colleges and Universities System and other
state agencies in contract, lease, and other transactional matters. The division’s work during
fiscal year 2018 included:

BOARDS AND COUNCILS

e Division staft provided legal representation to boards or complaint committees at board
meetings and in contested-case proceedings when boards pursued action against licensees
or unlicensed individuals who should have been licensed. Boards for which the division
provided legal representation include: Accountancy; Architecture, Engineering, Land
Surveying, Landscape Architecture, Geoscience, and Interior Design; Barbers;
Cosmetologist Examiners; Peace Officers Standards and Training; Professional Educator
Licensing and Standards (formerly the Board of Teaching); and School Administrators.
The division also provided legal representation to the Crime Victims Reparations Board
in distributing funds to claimants affected by crimes; the Campaign Finance and Public
Disclosure Board in enforcing lobbyist and campaign finance laws; and a variety of other
state councils, commissions, ombudspersons, and other small boards. Examples of the
division’s work in the last fiscal year include:

e Providing legal representation to the Board of Accountancy in a contested case
proceeding that resulted in the suspension of an accountant’s CPA certificate after
he repeatedly underreported his income on his tax returns and was convicted of a
federal crime.

e Providing legal representation and assistance to the Board of Teaching and its
successor agency, the Professional Educator Licensing Standards Board, on a
variety of matters related to the transition between the two agencies and numerous
new laws and rules affecting the boards.

e Providing legal representation to the Crime Victims Reparations Board in a
contested case concerning a claimant seeking compensation based on the death of
her son, who was affiliated with gang activity and illegally possessed and fired a
gun before he was fatally shot.

» Providing legal representation to the Peace Officers Standards and Training Board
in licensing matters and contested case proceedings involving a peace officer who
sexually harassed a coworker, an officer who stole prescription drugs from a
drug-collection site, and an officer who had a sexual relationship with a minor.
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e Providing legal representation to the Professional Educator and Licensing
Standards Board in numerous disciplinary and licensing matters involving
teachers and license applicants, including teachers who neglected children,
committed crimes, improperly used drugs or alcohol, and possessed sexually
explicit material on school-district property.

BONDS AND INVESTMENTS

Division staff provided legal representation to MMB with respect to bond issuance and
refunding by MMB of more than $865 million in general obligation, trunk highway
bonds, appropriation, and revenue bonds.

Division staff provided legal representation to the Minnesota State Board of Investment
(MSBI) on various investments and investment-management agreements. Examples of
the division’s work in the last fiscal year include reviewing and negotiating more than 30
alternative investments totaling about $4.85 billion made by the MSBI with resource, real
estate, private equity, and mezzanine asset managers.

Division staff provided legal representation to the Minnesota Housing Finance Agency
with respect to bond issuance of over $840 million in revenue and state supported bonds.

Division staff provided legal representation to the Office of Higher Education with
respect to bond issuance and refunding of approximately $185 million in student loan
revenue bonds.

COMMERCE

Division staff provided legal representation to the Department of Commerce in litigation
and in numerous contested cases involving license applications, disciplinary actions
against licensees, and enforcement actions against unlicensed individuals or businesses
engaged in activities requiring licensure. Cases involved businesses and individuals in a
variety of industries, including mortgage originators, real estate appraisers, real estate
salespersons, collections agencies, securities salespersons, insurance salespersons, bail
bond agents, bullion coin dealers, and notaries public. Examples of the division’s work
in the last fiscal year include:

e Continuing to provide legal representation before the Minnesota Supreme Court
and in district court in a still-pending putative class-action lawsuit challenging the
constitutionality of the state’s unclaimed-property laws. While holding that one
plaintiff stated a claim, the supreme court rejected the majority of the plaintiffs’
constitutional challenges.

e Continuing to provide legal representation in a liquidation proceeding and
challenge to the denial of a $483,735 claim filed by the federal government.

e Continuing to provide legal representation in an enforcement action against an
unlicensed lender that fraudulently issued 178 motor vehicle title loans to
Minnesota residents with interest rates as high as 247.65%. The enforcement
proceeding resulted in a $302,000 civil penalty and an order voiding each loan.
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e Continuing to provide legal representation in relation to its initial denial of a
national bank’s application to acquire 49% of a nearby state-chartered bank’s
shares and in relation to a later settlement that conditionally approved the
transaction after the bank provided further information and agreed to certain
conditions.

e Providing legal representation in an enforcement action against an insurance
producer who continued to allow an individual to sell, solicit, and negotiate bail
bonds after Commerce revoked his license based on his substantial history of
misconduct, including many incidents that resulted in criminal convictions.

e Continuing to provide legal representation to the Department of Commerce in a
lawsuit filed against it by an auto-glass company industry participant and in
administrative enforcement proceedings against the same company.

e Providing legal representation in a variety of contested cases involving the real
estate industry, including a realtor who forged and falsified documents in the
course of a transaction; a real estate broker who failed to disclose past criminal
conduct and otherwise engaged in multiple acts demonstrating that he was
untrustworthy and unqualified to hold a license; and a real estate company and
broker who converted clients’ trust account proceeds.

¢ Providing legal representation in a proceeding involving the denial of an
abstracter license to an individual who diverted about $125,000 in corporate
assets.

e Providing legal representation in a proceeding to revoke the securities agent
registration and insurance-producer license of an individual who forged
documents and misappropriated funds.

o Providing legal representation in a contested-case proceeding to revoke the
insurance-producer license of an individual who improperly solicited and then
defaulted on loans from senior citizens.

Division staff also provided legal representation related to Commerce’s
telecommunications, energy, and energy-environmental-review responsibilities.  Staff
provided legal representation to Commerce before the Minnesota Public Utilities
Commission (PUC) and the Office .of Administrative Hearings in numerous matters.
Litigation and other work by division staff related to requests to build, site, or route large
electricity generators; solar-garden electricity generation; gas and crude-oil pipelines; and
the Public Utility Regulatory Policies Act. Staff further handled litigation related to
telecommunications. Examples of the division’s work in the last fiscal year include:

e Providing legal representation in several general rate proceedings and other
contested matters before the PUC involving public utilities like CenterPoint
Energy, Minnesota Energy Resources Corporation, Otter Tail Power, and
Minnesota Power, that sought in aggregate millions of dollars in rate increases
from ratepayers, including residential consumers.
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e Providing legal representation in litigation regarding -electrical-generation
facilities, including a proposed natural gas plant, transmission lines, and wind,
solar, and nuclear generation. These proceedings also involved companies’
requests to recover costs from ratepayers.

e Continuing to providing legal representation in complex proceedings related to
Enbridge Energy’s request to build and route a new oil pipeline through
environmentally sensitive areas of the state.

¢ Providing legal representation in litigation involving a contract dispute between
a small renewable energy facility and a public utility regarding the terms for
purchasing energy output.

e DProviding legal representation in litigation involving subscriber complaints
against telecommunications carriers about a variety of conduct, including
extended service outages, incomplete services, and improper billing.

CONTRACTS AND INTELLECTUAL PROPERTY

e Division staff provided legal representation to numerous state agencies on issues related
to state governmental operations; assisted in drafting and revising leases, licenses and
contracts; and advised on intellectual property matters, including registering trademarks
on behalf of state agencies.

¢ Division staff provided legal representation to Minnesota State Colleges and Universities
regarding a variety of real estate construction, contract, intellectual property,
condemnation, and licensing matters. Examples of division staff’s work include:

¢ Reviewing agreements for purchases, rentals, and data-sharing for compliance
with state and federal law.

e Assisting universities with contracts related to general banking and depository
services.

e Advising various campuses on software license agreements.

e Reviewing clinical-affiliation agreements.

LLABOR AND CODE ENFORCEMENT

e Division staff provided legal representation to the Department of Labor and Industry’s
Construction Codes and Licensing Division and its Contractor Recovery Fund, handling
numerous disciplinary and enforcement actions against residential building contractors,
remodelers, roofers, electricians, plumbers, and unlicensed individuals and companies
engaging in these professions. Examples of division staff’s work in the last fiscal year
include:

e Providing legal representation in an administrative license-revocation proceeding
and a district cowrt action seeking an injunction and about $1.5 million in
restitution against an electrical contractor and master electrician who breached
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numerous contracts and made material misrepresentations to Minnesota
consumers related to installing solar energy systems.

¢ Providing legal representation in administrative proceedings and on appeal in an
action against an unlicensed contractor who continued to engage in unlicensed
residential building contractor activities after he signed a consent cease-and-desist
order that revoked his license.

OTHER LITIGATION AND REPRESENTATION

o Division staff initiated litigation on behalf of the State to recover millions after a
company subject to the tobacco settlement agreement transferred several cigarette brands
and neither the selling nor purchasing company continued to make the payments required
by the agreement.

e Division staff provided legal representation to the Department of Natural Resources in a
complex, multi-billion dollar bankruptcy proceeding in Delaware regarding the
Department’s mineral leases with the debtors.

e Division staff provided legal representation on appeal to the state and Department of
Management and Budget in litigation seeking to declare that the state owed compensation
to smokers whose claims may have been released as part of the state’s tobacco
settlement. The Eighth Circuit affirmed the dismissal of the case.

e Division staff provided legal representation to the Commerce and Labor commissioners
in a challenge to administration of the Minnesota Workers Compensation Reinsurance
Fund and steps the Commissioners took to maintain the fund’s solvency. The court of
appeals affirmed the dismissal of the lawsuit.

¢ Division staff provided legal representation to the Secretary of State in a variety of cases,
including challenges to the constitutionality of the laws concerning the election of the
state’s presidential electors and the clothing voters may wear in polling places on election
day; a case seeking access to information from the statewide registration database; and a
case involving the adoption of new ward boundaries in a city.

e Division staff provided legal representation to the Municipal Boundary Adjustment Unit
of the Office of Administrative Hearings on two appeals from the unit’s decisions
pertaining to municipal annexations.

SCHOOLS & HIGHER EDUCATION DIVISION

The Schools & Higher Education Division provides legal representation to the State’s
complex and varied educational system, handling most student and some faculty and staff-related
matters for the Minnesota State Colleges and Universities (Minnesota State) system of 37
separate colleges and universities. In addition to providing legal representation to the numerous
Minnesota State campuses, the division also provides legal representation to the Minnesota
Department of Education, the Office of Higher Education, the Perpich Center for Arts Education,
the State Academies and the State pension boards.
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MINNESOTA DEPARTMENT OF EDUCATION (MDE)

The division provides legal representation to MDE, which administers and oversees the
State’s K-12 education programs, including charter school issues, state and federal special
education programs, student maltreatment, data practices, student expulsion, the child and adult
food care program, and state financial audit issues. The division’s legal work for MDE included:

e Educational Adequacy Lawsuit. Seven parents (as guardian and next friend of minor
children) and a non-profit corporation brought a putative class action alleging that the
education the children receive in Minneapolis and St. Paul public schools is inadequate
on the basis of race and socioeconomic status. The Complaint named the State of
Minnesota, Governor, Minnesota Senate, Minnesota House, Senate President, Speaker of
the House, Minnesota Department of Education, and its Commissioner. Three charter
schools intervened in the case. Plaintiffs allege violations of the Education, Equal
Protection and Due Process clauses of the Minnesota Constitution and a claim under the
Minnesota Human Rights Act. The Court of Appeals held the case presented a
nonjusticiable political question and dismissed the complaint. The Supreme Court
reversed and returned the case to district court. This case is currently being litigated at
the district and appellate courts.

e Special Education. Providing legal representation in defending MDE’s determinations
regarding local school districts’ implementation of special education laws.

STATE ACADEMIES

Provided legal advice and representation to the Academies regarding board procedures,
special education and complaints alleging unlawful discrimination.

MINNESOTA STATE COLLEGES AND UNIVERSITIES (MINNESOTA STATE)

In FY 2018, the division provided legal representation to Minnesota State in a variety of
lawsuits initiated primarily by students and some by former staff against Minnesota State. The
division provided legal advice on a wide range of issues, including student disciplinary
proceedings, employment law matters and various additional issues that arise in the context of
educating, counseling and housing students. Examples of the division’s work for Minnesota
State during the last year include:

e Providing legal representation to Minnesota State at the Office of Administrative
Hearings against claims by students that the campus should not have expelled or
suspended them for violations of Student Codes of Conduct.

e Providing legal representation in federal court to Minnesota State against claims brought
by female members of a sports team that was eliminated as a result of an effort in cost-
containment and program realignment and obtained dismissal of various causes of action
with remaining issue scheduled for trial in FY 2019.
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¢ Providing legal advice and obtained several dismissals and findings of no discrimination
of numerous complaints filed with U.S. Department of Education, Office for Civil Rights
(OCR), the U.S. Equal Employment Opportunities Commission (EEOC), the Minnesota
Department of Human Rights (MDHR) against various Minnesota State employees and
Minnesota State campuses concerning alleged unlawful discrimination and retaliation.

e Providing legal representation to Minnesota State in administrative and federal court
proceedings against claims that sexual assault disciplinary procedures discriminate
against males.

OFFICE OF HIGHER EDUCATION (OHE)

The division provides OHE with legal representation on a variety of issues that arise from
OHE’s administration of federal and state higher education programs, including (1) student loan
and financial aid programs; (2) registration of private and out-of-state public higher education
institutions that provide programs in Minnesota; and (3) licensure of private business, trade and
correspondence schools.

STATE PENSION BOARDS

Division staff provided the State’s pension boards - Minnesota State Retirement System
(MSRS), Public Employees Retirement Association (PERA) and Teachers Retirement
Association (TRA) - with legal advice and representation on a variety of issues arising from the
boards’ administration of the state pension funds.

STATE AGENCIES DIVISION

The State Agencies Division provides legal representation to the Departments of
Corrections, Employment and Economic Development, Health, Human Rights, Labor and
Industry, Veterans Affairs, the Client Security Board, and the Bureau of Mediation Services.
Work of the division included:

DEPARTMENT OF CORRECTIONS

Provided a range of legal services to the Department of Corrections (DOC) and state
correctional facilities. Provided legal representation to defend the DOC in a high volume of
lawsuits brought by inmates involving constitutional issues, tort claims, and habeas corpus
appeals in state and federal court. Current and recent litigation includes:

o Defense of Prison Employees/Policies. Division staff frequently defend prison
employees and DOC policies against challenges under the federal Civil Rights Act
(section 1983). For instance, cases litigated in FY 2018 involved the rights of inmates
regarding mail, medical care, and access to court, as well as claims involving correctional
officers’ use of force to keep inmates and prisons secure. Division staff also defended the
DOC in cases inmates brought under the Americans with Disabilities Act and the
Religious Land Use and Institutionalized Persons Act (RLUIPA).
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o RLUIPA and First Amendment. An inmate sued the DOC alleging that that prison staff
improperly suspended its provision of kosher meals to him. The division successfully
defended the DOC in federal court, where the court dismissed the RLUIPA claim and
held that the DOC’s religious diet policy did not violate the First Amendment.

e Use of Force. An offender brought section 1983 and state tort claims against prison staff
alleging deliberate indifference to his medical needs after he was restrained because of
his self-injurious behavior. In FY 2018, the division represented prison nurses and staff
in federal court, where the magistrate judge recommended dismissing of all of the
offender’s claims. The presiding federal judge recently adopted the magistrate’s
recommendation.

o DOC Sentence Administration. The Minnesota sentencing statute for felony DWIs
provides that the DOC shall place an offender on a five-year conditional-release term
after the offender is “released from prison.” An inmate filed a habeas corpus petition,
arguing that the DOC should have given him credit for being “released from prison” on
the date when he began a work release program instead of when he completed his
traditional term of imprisonment. The division represented the DOC at the Minnesota
Court of Appeals, which agreed with the DOC’s interpretation of the statute in a
published opinion.

¢« DOC Conditions of Release. Division staff provided legal representation before the
court of appeals and Minnesota Supreme Court to defend the DOC’s decisions to re-
incarcerate sex offenders during their supervised-release or conditional-release terms of
their criminal sentences. Several cases involved predatory sex offenders who are
required by Minnesota statute to be placed on intensive supervised release while they
reside in the community, but they failed to identify agent-approved housing where they
could be supervised. In FY 2018, the court of appeals ruled in the DOC’s favor in
several cases. In one case, the court held that the offender’s petition was moot when he
obtained his release from prison, and that the DOC’s use of review hearings to extend a
projected re-release date is lawful. The supreme court granted that offender’s petition for
review, and is considering petitions for review filed by offenders in two other cases.

DEPARTMENT OF EMPLOYMENT AND ECONOMIC DEVELOPMENT

Provided legal representation to the Minnesota Department of Employment and
Economic Development and participated in bankruptcy proceedings to protect the State’s interest
In collecting unemployment benefits overpayments. In the past fiscal year, cases brought by this
Office prevented the discharge in bankruptcy of more than $900,000 of improperly received
benefits. Other current litigation involved:

Grant Administration. In 2016 the legislature appropriated a $35 million grant package
to DEED to address issues related to racial equality, including $4.25 million to one
grantee and its subgrantees. A grantee was found to be out of compliance with grant
contracts due to deficiencies identified by DEED during its monitoring visit, the grantee
failed to correct deficiencies, and DEED suspended funding. The grantee sued DEED for
breach of contract and DEED counterclaimed to seek return of some of the funds already
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paid. The district court denied the grantee’s request for a temporary restraining order but
granted a partial writ of mandamus against DEED. DEED appealed to the court of
appeals and the grantee cross-appealed.

DEPARTMENT OF HEALTH

The Minnesota Department of Health (MDH) has authority to regulate and oversee a
number of different subject areas, including infectious diseases, food-borne illness outbreaks,
health care facilities, environmental health hazards, health maintenance organizations (HMOs),
medical cannabis, hospitals, nursing homes, and certain health professionals. Provided legal
representation to MDH concerning its regulatory responsibilities and in litigation and
administrative enforcement actions.

Examples of the division’s legal work for MDH in the past fiscal year include the
following:

e Asbestos Contamination. Division staff provided legal representation to MDH in actions
to revoke licenses of companies that fail to comply with the Minnesota Asbestos
Abatement Act and Rules.

e Food, Beverage, and Lodging Establishments. The division provided legal
representation to MDH in enforcement proceedings against restaurants, hotels, and
campgrounds.

e  Nursing Assistant Registry. Federal law requires the State to maintain a registry of
individuals who completed nurse aide training and competency evaluation programs, and
to include information in the registry if the State finds that the nurse aide neglected or
abused a resident or misappropriated resident property. An individual had been
disqualified from having direct contact with persons in some State-licensed facilities
receiving services based on a maltreatment finding, but his seven-year disqualification
period had expired under State law. The division provided legal representation to MDH
when the individual appealed MDH’s refusal to remove the maltreatment finding from
Minnesota’s Nursing Assistant Registry. The Minnesota Court of Appeals held that
MDH correctly applied federal law.

o  Mandamus Proceeding. A resident of the Minnesota Sex Offender Program (MSOP)
sued MDH in Ramsey County District Court asking the judge to order MDH to
investigate MSOP. The resident alleged that MDH had an obligation to intervene in his
dispute with MSOP over issues that included MSOP’s denial of an HD-TV amplifier.
The division represented MDH at an evidentiary hearing and before the court of appeals,
where MDH prevailed.

A significant amount of work in the past fiscal year involved providing legal defense of
MDH’s determinations that individuals or health care facilities violated the Vulnerable Adults
Act by neglecting, abusing, or financially exploiting vulnerable adults. In addition, the division
provided legal defense of MDH decisions not to allow certain disqualified individuals to work in
direct contact with patients or residents of health care facilities or health care service
organizations (such as home care agencies). Examples of these types of cases include:
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¢« MDH found that a health care worker maltreated a nursing home resident by abusing her.
The abuse was uncovered because of a “granny cam” set up by a family member. The
division provided legal representation to MDH in an administrative enforcement
proceeding, and in a district court appeal, where MDH prevailed. The worker has
appealed to the court of appeals.

e In one case, the division provided legal representation to MDH where a health care
worker was disqualified based upon financial exploitation of a vulnerable adult. MDH
refused to set aside the disqualification, which would have allowed her to work with
vulnerable adults. In another case, MDH disqualified a health care worker from working
with vulnerable adults after the worker left a resident alone in a shower where the
resident fell and sustained neck fractures. The division provided legal representation to
MDH staff in an administrative procceding where MDH prevailed.

DEPARTMENT OF HUMAN RIGHTS

Provided legal representation to the Department of Human Rights (MDHR) following
MDHR’s determination that there is probable cause to believe that illegal discriminatory conduct
has occurred. For instance, division staff represented MDHR in a lawsuit alleging that a hospital
discriminated against a patient’s spouse by failing to accommodate his hearing disability. The
victim received $82,000 in a settlement and the hospital agreed to report related complaints to
MDHR for three years. Staff also represented MDHR in a lawsuit alleging that an employer
fired an employee because of her age. Division staff also filed an amicus curiae brief on behalf
of MDHR before the Minnesota Supreme Court, arguing that the supreme court should interpret
the Minnesota Human Rights Act to require employers to engage in an interactive process
regarding possible reasonable accommodations with a qualified employee with a disability.

DEPARTMENT OF LABOR AND INDUSTRY

Provided legal representation to the Minnesota Department of Labor and Industry (DLI).
Engaged in litigation to enforce occupational safety and health standards, including cases
regarding workplace fatalities and employers’ retaliation against employees for raising
workplace safety issues. Engaged in litigation to enforce Minnesota labor laws, such as the Fair
Labor Standards Act, including prevailing wage and child labor laws. Examples of recent
litigation inciude:

o OSHA Enforcement Action regarding Unsafe Scaffolding. DLI staff issued citations to
an employer because employees were performing work on incomplete scaffolding. The
employer contested the citations, arguing it was in the process of erecting the scaffolding
at the time the inspection occurred thus cited standards did not apply. The division
provided legal representation at an administrative enforcement proceeding, before the
OSHA Review Board, where DLI prevailed.

o OSHA Enforcement Action regarding Fall Protection. DLI staff issued citations to an
employer after an employee was seriously injured and fractured his back. DLI staff
found that the employer failed to use and provide fall protection, which caused the
employee’s serious injury, and failed to train its employees. The employer contested the
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citations, arguing the accident resulted from the employee’s own misconduct. The
division provided legal representation at an administrative enforcement proceeding
before an administrative law judge, where DLI prevailed.

e OSHA Enforcement Action regarding Hearing Protection. DLI staff issued citations to
an cmployer after finding it violated OSHA’s hearing standard. In a final order, the
employer agreed to settle the citation and correct the hazard by implementing controls at
its workplace to reduce employees’ exposure to excessive noise. When the employer
failed to follow through, DLI staff issued another citation for failing to comply with the
order. The division provided legal representation at an administrative enforcement
proceeding, where DLI prevailed.

e OSHA Enforcement Action regarding Earth Moving Vehicles. DLI staff issued a
citation to an employer performing excavation using dump trucks and excavation
machinery. One employee driving a dump truck ran over another employee causing his
death. DLI staff found that the employer had a deficient training program that caused or
contributed to the fatality. The division provided legal representation at an administrative
enforcement proceeding, where DLI prevailed.

DEPARTMENT OF VETERANS AFFAIRS

Provided legal representation to the Minnesota Department of Veterans Affairs (MDVA).
For instance, the division provided legal representation to the MDVA in discharge proceedings
after the MDVA concluded that a resident was a danger to himself or others, or Veterans Homes
were unable to meet the medical needs of a resident.

MINNESOTA CLIENT SECURITY BOARD

The Client Security Fund reimburses clients who suffer economic loss because of the
dishonest conduct of their attorneys. Brought collection actions on behalf of the Minnesota Client
Security Board to collect and preserve debt obligations to the Fund.

TRANSPORTATION DIVISION

The Transportation division provides legal representation to the Minnesota Department of
Transportation (MnDOT). A large part of the division’s work involves eminent domain
litigation. In addition, the division provides legal advice to MnDOT and other state agencies
involved in construction projects and provides legal representation to the State when contractors,
subcontractors, or third parties sue the State on construction-related matters. The division also
protects taxpayers by filing claims on behalf of MnDOT against entities that perform defective
work, fail to pay employees legally mandated wages, or otherwise fail to comply with
contractual requirements.

The division advises client agencies on the legal ramifications of proposed activities and

development projects, assists State agencies in real estate transactions and evaluates and attempts
to resolve claims before litigation arises.
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In FY 2018, the division:

Provided legal representation to MnDOT in litigation related to proceedings subsequent,
eminent domain actions and appeals arising in connection with hundreds of properties
that are acquired for roadways and other transportation projects such as light rail and
bridge replacement. The division also defended MnDOT against claims that its projects
have resulted in inverse takings and provided legal assistance in responding to quiet title
and torrens proccedings, and challenges to statutory conveyances of land.

Provided legal representation to and advised MnDOT, Minnesota State, the Minnesota
Departments of Administration, Natural Resources, and Labor and Industry in litigation,
settlement negotiations, arbitration, and mediation of construction and other claims
against the agencies.

Appeared before the Minnesota Supreme Court and Court of Appeals in appeals
challenging the award of attorney fees, and the denial of damages for the alleged taking
of noncontiguous tracts of land.

Appeared before the Minnesota Supreme Court as amicus on behalf of the Minnesota
Departments of Transportation and Administration.

Provided legal representation to the Minnesota National Guard in district court actions
with respect to solid waste permitting and inspection, and as to a breach of contract
claim.

Provided legal representation to MnDOT in district court actions challenging MnDOT’s
entry onto property for purposes of environmental testing and for MnDOT’s maintenance
of'its highway easement area.

Provided legal representation to MnDOT in contested case hearings in regulatory matters
addressing issues such as advertising device permits, requests for orders directing action
by a railway company, and prevailing wage requirements.

Advised MnDOT and its offices regarding programs such as, Acronautics, Railroads and
Waterways, State Aid, Office of Environmental Stewardship, and Office of Civil Rights.

The division’s work in FY 2018 includes:

Provided legal representation to MnDOT in an eminent domain action regarding
MnDOT’s construction of a new by-pass of Highway 371 around the City of Pequot
Lakes. The landowner claimed damages, attorney fees, and costs in excess of $1.3
million. Following a commissioners’ hearing and ruling in MnDOT’s favor, the parties
agreed to a global settlement of $486,000.

Provided legal representation to MnDOT in an eminent domain action regarding
MnDOT’s reconstruction of Highway 52 near the City of Cannon Falls. The owner
sought just compensation of over $1.8 million. Division staff facilitated a negotiated
settlement of the matter for $477,000.
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Provided legal representation to MnDOT in an eminent domain action regarding
MnDOT’s work on Trunk Highway 61 in Lake County. Both parties appealed from a
Report of Commissioners. Division staff successfully defended MnDOT from a
landowner’s claim for impermissible alleged loss of access, contractor trespass, and
construction interference damages.

Provided legal representation to MnDOT in an eminent domain action regarding
MnDOT’s reconstruction of a railroad bridge over Highway 65, aka Central Avenue in
Minneapolis. The landowner sought over $1 million in compensation. Commissioners
awarded $535,000. Division staff facilitated settlement of the matter after pre-trial
mediation for $487,500.

Successfully defended MnDOT in an inverse condemnation action arising out of
construction to 35W and County Road E2. Landowners claimed damages of
$390,000. Division staff facilitated settlement of the matter after mediation for $30,000.

Successfully defended MnDOT in an eminent domain action regarding MnDOT’s
reconstruction of Highway 1. Landowners moved the district court for an order to
expand the scope of the land landowners owned of record to include a parcel previously
sold by a different owner of record to MnDOT. The district court denied the landowners’
motion, and, instead ordered the landowners to commence a separate action to clarify
their ownership and any possible adverse possession landowners may have against the
other owner of record.

Provided legal representation to Metro State University in an eminent domain action
regarding construction of a student center, science center, and parking ramp at Metro
State University in St. Paul. The landowner appealed the Commissioners” award of
$210,000, seeking over $525,000 at the jury trial. Division attorneys successfully argued
pre-trial motions limiting landowner’s claims and the matter settled for costs and fees and
the amount of the Commissioners’ award.
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STATE GOVERNMENT SERVICES

TRIALS AND APPEALS

The Trials and Appeals division provides prosecutorial assistance to county attorneys and
local law enforcement agencies in prosecuting serious crimes and in the civil commitment of
dangerous sex offenders. In addition, the division provides training for police officers and
prosecutors.

The division assists counties in the prosecution of serious crimes in trial courts
throughout Minnesota when requested by a county attorney. Representative work during
FY 2018 included:

e Convicted Zachary Anderson of first-degree murder in Cass County. Anderson
kidnapped a girl who was five years of age from her home in Meeker County, sexually
assaulted her, strangled her to death, and submerged her body in a swamp in Cass
County. The court sentenced him to life in prison without parole.

e Convicted Antonio St. Marie of first-degree murder in Wadena County. St. Marie had
been arrested for domestic assault against his former girlfriend. After his release from
jail on bail, St. Marie obtained a handgun and held his former girlfriend and her child
captive in their home for several hours before letting the child go and then shooting his
former girlfriend to death. The court sentenced him to life in prison without parole.

o Convicted Gerald Blevins and Cyrus Trevino of second-degree murder in Steele County.
With Blevins’s aid, Trevino shot and killed a man they believed was working with law
enforcement as an informant. The court sentenced Trevino to 361 months in prison and
Blevins to 150 months in prison based on their respective criminal histories.

e Convicted Jose Herrera Torres of second-degree murder for the stabbing death of his
former girlfriend in her home in Todd County. The court sentenced him to 306 months in
prison.

¢ Convicted Jason Luckhardt of conspiracy to commit first-degree murder in Lincoln
County. Luckhardt tried to get another jail inmate to kill his estranged wife, and that
inmate passed the information on to law enforcement officers. Thereafter, Luckhardt
conspired with an undercover police officer to kill his witfe. The court sentenced him to
190 months in prison.

o Conducted grand jury proceedings and obtained first-degree murder indictments.

o Provided legal representation to the State in post-conviction challenges to murder
convictions.

e Provided continuing legal advice and assistance to the Bureau of Criminal Apprehension,
the Child Mortality Review Board, the Violent Crime Coordinating Council, the
Advisory Committee on the Rules of Criminal Procedure, Criminal Justice and Juvenile
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Information Advisory Group, the Restitution Working Group, the Stop it Now Advisory
Committee, the Minnesota Peace Officer Standards and Training Board, the Human
Trafficking Taskforce, and the Minnesota Board of Law Examiners.

Division attorneys also provide assistance to county attorneys in civil commitment
hearings involving dangerous sexual predators, upon the request of the county attorney. When a
county attorney decides to proceed with a civil commitment petition, division attorneys assist the
county attorney in preparation of the commitment petition, handling of pre-trial matters, and the
handling of the commitment hearing and any appeal. The division also provides legal assistance
to the Advisory Committee on the Rules of Civil Commitment.

The division’s attorneys assist counties in numerous cases in which civilly committed
sexual predators filed motions to vacate their commitments. As the population of committed
sexual predators increases, the number of petitions for habeas corpus and motions from the
Department of Human Services’ regional treatment centers continues to grow.

The division’s attorneys also assist the Department of Corrections in administrative
hearings required by the Community Notification Act when a registered sex offender challenges
the Department of Corrections’ assessment of the offender’s level of danger upon release from
incarceration. Each month, the division handles numerous such cases, which affect the type of
notice given to the community in which the sex offender will be released. The division also
advises the BCA in registration issues and DNA collection issues, and the Department of
Corrections on community notification issues.

Additionally, the division trains law enforcement officers and prosecutors throughout the
state on such topics as: sex offender commitments, predatory offender registration, stalking and
harassment laws, child exploitation laws, narcotics investigations, search and seizure, suspect
interrogation, evidence, working with grand juries, trial advocacy, and appeals.

The division provides assistance to county attorneys in felony appeals. The cases
handled in FY 2018 involved, among other crimes, murder, sexual assault, drug distribution and
manufacturing, child sexual abuse and felony assault. Examples include:

o State v. Fraga. Minnesota Supreme Court affirmed conviction for first-degree murder in
Nobles County. The defendant sexually assaulted and beat to death his two-year old
niece.

e State v. Vasquez. Minnesota Supreme Court affirmed the conviction for first-degree
murder in Brown County. Vasquez shot his girlfriend in the apartment they shared with
their two children, cut her head off and put it in a bag in a nearby river, and burned her
torso in their van.

e Wayne v. State. Minnesota Supreme Court affirmed the conviction of second-degree
murder in Waseca County.




State v. Lund. Minnesota Court of Appeals affirmed convictions of aiding second-degree
murder and prohibited person in possession of a firearm following a drive-by shooting in
St. Louis County.

State v. Kaiser. Minnesota Court of Appeals affirmed conviction of second-degree
murder in Stearns County. Kaiser assaulted his two-month old son, causing his death.

State v. Rossbach. Minncsota Court of Appeals affirmed the conviction of aiding a
murder after the fact in Beltrami County. Rossbach helped the murderer burn and bury
the victim’s body, provided false information to investigators, and destroyed evidence of
the murder.

State v. Motley. Minnesota Court of Appeals affirmed convictions of attempted murder,
criminal sexual conduct, second-degree assault, and burglary in Martin County. Motley
broke into a neighbor’s apartment, sexually assaulted her, and stabbed her in the neck.

State v. Mittelstad. Minnesota Court of Appeals affirmed multiple convictions of first-
degree criminal sexual conduct for the repeated abuse of two children in Mower County.

State v. Morey. Minnesota Court of Appeals affirmed multiple convictions of first- and
second-degree criminal sexual conduct in Clearwater County. Morey sexually abused his
two adopted sons over a lengthy period of time.

State v. Curtis. Minnesota Court of Appeals affirmed multiple convictions of first-degree
criminal sexual conduct in Cass County. Curtis sexually abused his daughter multiple
times when she was seven years of age.

State v. Spicer. Minnesota Court of Appeals affirmed two convictions of first-degree
criminal sexual conduct in St. Louis County. Spicer sexually abused his seven-year old
daughter on multiple occasions.

State v. Wutzke. Minnesota Court of Appeals affirmed conviction of second-degree
criminal sexual conduct in Becker County. Wutzke sexually abused a seven-year old
child he was babysitting.

State v. Johnson. Minnesota Court of Appeals affirmed convictions of second-degree
criminal sexual conduct and two counts of possession of pornographic works involving
minors in Watonwan County. Johnson video recorded some of his sexual assaults of the
child victim.

State v. DeLaCruz. Minnesota Court of Appeals affirmed convictions of burglary,
kidnapping, and criminal sexual conduct in Waseca County. Del.aCruz was giving the
victim, his former girlfriend, a ride home when he became angry about their relationship.
He began assaulting her, and refused to stop the car when she asked to get out. He drove
to her home, dragged her into the home, and sexually assaulted her.

State v. Byrne. Minnesota Court of Appeals affirmed the conviction of criminal sexual
conduct in the second degree in Yellow Medicine County.

State v. Bellanger. Minnesota Court of Appeals affirmed two convictions of criminal
sexual conduct in the first degree in Becker County.
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State v. Rabold. Minnesota Court of Appeals affirmed conviction of criminal sexual
conduct in the second degree in St. Louis County.

State v. Rierson. Minnesota Court of Appeals affirmed convictions for possession of a
pornographic work involving a minor in Stearns County.

State v. Davis. Minncsota Court of Appeals affirmed conviction for sex trafficking in
Stearns County.

State v. Gundy. Minnesota Court of Appeals affirmed the convictions of electronic
solicitation of a child to engage in sexual activity and possession of controlled substances
in St. Louis County.

State v. Miles. Minnesota Court of Appeals affirmed convictions of kidnapping,
domestic assault, and terroristic threats in Pipestone County.

State v. Smith. Minnesota Court of Appeals affirmed convictions of aggravated robbery
and assault in Mille Lacs County.

State v. Rodriguez. Minnesota Court of Appeals affirmed convictions of aggravated
robbery, second-degree assault, and prohibited person in possession of a firearm in
Mower County.

State v. Goodman. Minnesota Court of Appeals affirmed the conviction of aggravated
robbery in Becker County.

State v. Ali. Minnesota Court of Appeals affirmed the conviction of aggravated robbery
in Steele County.

State v. Schrupp. Minnesota Court of Appeals affirmed convictions of aggravated
robbery and burglary in Benton County.

State v. Ellison. Minnesota Court of Appeals affirmed convictions of aggravated robbery
and assault over a drug debt in Stearns County.

State v. Ramirez. Minnesota Court of Appeals affirmed convictions of burglary and
assault after Ramirez broke into the apartment of his former girlfriend and assaulted her
in Pennington County.

State v. Edwards. Minnesota Supreme Court affirmed conviction of second-degree
assault in St. Louis County.

State v. Uloa. Minnesota Court of Appeals affirmed the conviction of second-degree
assault with a dangerous weapon in Watonwan County.

State v. Plantenberg. Minnesota Court of Appeals affirmed conviction of second-degree
assault with a dangerous weapon in Meeker County.

State v. Comeaux. Minnesota Court of Appeals affirmed the conviction of second-
degree assault following a stabbing in Le Sueur County.

State v. Hoversten. Minnesota Court of Appeals affirmed convictions of burglary and
domestic assault in Stearns County.
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o State v. Turman. Minnesota Court of Appeals affirmed the conviction of domestic
assault by strangulation in Becker County.

e State v. Cannon. Minnesota Court of Appeals affirmed the conviction of domestic
assault by strangulation in Morrison County.

e State v. Srnsky. Minnesota Court of Appeals affirmed the conviction of criminal
vehicular operation in Pennington County. While driving drunk, Srnsky engaged in a
game of “chicken” with a friend and caused a head-on collision, which killed his friend in
the other car.

e State v. Linskie. Minnesota Court of Appeals affirmed the conviction of criminal
vehicular homicide in St. Louis County. Linskie hit and killed a woman standing on the
shoulder of the road, most likely taking photographs of the nearby lake, and then fled the
scene.

e State v. Lopez. Minnesota Supreme Court affirmed the conviction of burglary in
Kandiyohi County. The Supreme Court interpreted the statutory term “building” to
include the hotel room Lopez entered without permission.

o State v. Rassmussen. Minnesota Court of Appeals affirmed the conviction of arson in
Wright County. Rassmussen started a fire in his home to collect insurance money.

e State v. Longo. Minnesota Court of Appeals affirmed the conviction of racketeering in
Pennington County, based on Longo’s drug and other enterprises.

e State v. Robbins. Minnesota Court of Appeals affirmed the conviction of first-degree
controlled substance crime in Lyon County.

The division also handled federal habeas corpus petitions challenging state-court
convictions for non-metro counties during FY 2018. Attorneys in the division appeared on
behalf of the State on multiple habeas petitions in federal district court and one in the Eighth
Circuit Court of Appeals in FY 2018. Attorneys also assisted prosecutors in responding to
federal habeas petitions challenging state court convictions.

Appellate attorneys assisted prosecutors by providing legal research and preparing legal
memoranda, and assisted local prosecutors with legal questions.

MEDICAID FRAUD

The Medicaid Fraud division is a federally-certified Medicaid Fraud Control Unit
(MFCU) that prosecutes health care providers committing fraud in the delivery of the Medical
Assistance (Medicaid) program. The Minnesota Department of Human Services (DHS)
administers the Medicaid program in Minnesota. The DHS’s Surveillance and Integrity Review
Section (SIRS) is responsible for investigating fraud in the Medical Assistance program. SIRS
can then refer cases to the MFCU for prosecution.

The division prosecutes health care providers who participate in the state’s Medicaid
program, and who submit false claims for reimbursement. Two of those provider-types, Personal
Care Assistants (PCAs) and Personal Care Provider Organizations (PCPOs), have
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disproportionately engaged in fraudulent billing practices. Typical schemes include billing for
services not provided, billing for authorized units rather than actual units provided, billing for
registered nurse (RN) services when there is no RN employed by the agency, providing group
care but billing as if one-to-one care is provided, and using identities of individuals not employed
by the agency, as if they are employees. Some fraud cases have a criminal neglect component
because the recipient’s condition is compromised due to lack of care.

Examples during the 2018 FY include:
Provider Fraud Cases

o State v. Currin et al. After Currin was excluded from participation in the Medicaid
program due to a Medicaid fraud conviction, Currin and six family members and
associates ran a Medicaid fraud scheme centered around a number of home care nursing
agencies. Currin pled guilty to racketeering and was sentenced to 122 months in prison.
Her co-conspirators all pled guilty to felony theft. The seven co-defendants were ordered
to pay restitution ranging from $1.75 to $2.65 million.

o State v. Gboeah. Gboeah’s PCPO provided PCA services without an RN on staff to
supervise recipients’ care. A Hennepin County jury convicted Gboeah of six felony
counts of theft by swindle. He was also ordered to pay restitution totaling $322,000.

o State v. Kurvers. After moving to Wisconsin, Kurvers continued to sign off on
timesheets for PCA services purportedly provided in Minnesota. Kurvers’ PCAs—
including his girlfriend, her son, and his friends—also submitted claims for dates and
times that overlapped with outside employment and during times that they were gambling
with Kurvers at a Wisconsin casino. Kurvers and his four PCAs all pled guilty to felony
theft by false representation and were ordered to pay restitution.

e State v. Walker. PCPO owner Walker stole the identity of a social worker and falsely
represented that he supervised her company’s PCAs, billed for PCA services not
provided or provided by an ineligible provider, and paid recipients kickbacks to induce
them to become her clients. Walker pled guilty to felony identity theft and theft by false
representation and was ordered to pay $195,000 in restitution.

e State v. Dahir. Dabhir, an interpreter, billed for services when there was no underlying
medical appointment because the provider was on parental leave. He pled guilty to
felony theft by false representation.

o State v. Wright. Wright and his PCA signed and submitted timesheets for over 4,000
hours of services that were not provided and then split the proceeds. He was convicted of
felony theft by false representation.

e State v. Pachan. Pachan instructed a recipient to sign blank timesheets and then used
them to submit claims for individual support worker services that she did not provide.
She pled guilty to felony theft by false representation.

o State v. Whipple. Whipple pled guilty to theft by false representation as a result of
submitting dozens of timesheets for PCA services she did not provide. Instead, the
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services were provided by Whipple’s daughter, who had been excluded from working as
a Medicaid provider based on prior Medicaid fraud.

State v. Quirk. Quirk submitted PCA timesheets for times when he was clocked in and
working at another job and/or his recipients were in school or receiving medical
treatment. He pled guilty to felony theft by false representation.

State v. Glover. Glover pled guilty to felony theft by false representation for submitting
PCA claims after one recipient died and for services she could not have provided because
she was working at a shoe store.

Financial Exploitation Cases

Upon request of a county attorney, division attorneys assist in prosecuting vulnerable

adult abuse and neglect (including financial exploitation) in Medicaid funded facilities, and non-
Medicaid board and care facilities, such as:

State v. Michael and Martina Christie. Michael Christie served as conservator for his
elderly mother, a vulnerable adult. Michael and his wife Martina transferred over
$300,000 of the vulnerable adult’s property to themselves by quit claim deed for less than
$500. They also used over $30,000 of the vulnerable adult’s financial resources for
themselves and failed to pay over $70,000 of the vulnerable adult’s living expenses,
which resulted in her eviction from her nursing home. The Christies were each convicted
of two felony counts of financial exploitation of a vulnerable adult.

Appeals

State v. Bakare. The Minnesota Court of Appeals affirmed five counts of medical
assistance fraud.

State v. Currin. The Minnesota Court of Appeals affirmed the district court’s ranking of
racketeering (racketeering is an unranked defense) as a severity level nine offense, which
resulted in a 122-month prison sentence. The Minnesota Supreme Court denied further
review.

State v. Schoenrock. The Minnesota Court of Appeals affirmed two counts of felony
theft by false representation, a decision that was affirmed by the Minnesota Supreme
Court.

State v. Twin Cities Care Services. The Minnesota Court of Appeals affirmed four
counts of felony theft by false representation.

False Claims Act Cases

The Medicaid Fraud division also intervenes in civil lawsuits under the Minnesota [False

Claims Act. The Minnesota MFCU participated in 12 False Claims Act cases that resulted in
recoveries paid to the General Fund between July 1, 2017, and June 30, 2018, totaling
$5,035,372.28.
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PUBLIC SAFETY

The Public Safety division provides legal representation to the Minnesota Department of
Public Safety (DPS) at thousands of implied consent hearings each year in which drivers contest
the revocation of their driver’s license due to an arrest for driving while impaired by alcohol or
controlled substances. In FY 2018, the division handled district court actions the resolution of
which results in approximately $3 million in driver’s license reinstatement fees owing to state
government. Efforts by the division during FY 2018 to reduce deaths, injuries, and property
damage on Minnesota’s streets and highways included:

e Handled approximately 4,500 district court Implied Consent proceedings and associated
appeals challenging the revocations of driving privileges under Minn. Stat.
§§ 169A.50-.53, Minn. Stat. § 169A.20, subd. 2, and Minn. Stat. § 171.177.

o Defended the state against constitutional and statutory challenges to the DWI, implied
consent, refusal, traffic, and other public safety laws. Like all states, Minnesota imposes
license revocations on drivers who are arrested for DWI and asked to submit to a
chemical test as part of the implied consent process, with revocations imposed regardless
of whether the driver fails the chemical test or refuses to provide a sample for testing.
The division is defending the state against statutory and constitutional challenges to these
license revocations at the Minnesota Court of Appeals and at the Minnesota Supreme
Court.

e Appeared in nearly 180 district court challenges and resulting appeals to other driver’s
license cancellations, withdrawals, revocations, suspensions, and license plate
impoundments under Minn. Stat. § 169A.60 and § 171.19.

e Appeared in over 40 appeals to the Minnesota Court of Appeals and the Minnesota
Supreme Court resulting from district court appearances involving the revocation,
suspension, cancellation, or withdrawal of driving privileges.

e Provided legal representation to DPS and other boards in contested case hearings at the
Office of Administrative Hearings in regulatory matters addressing matters such as
challenges to license enforcement actions by DPS, the Board of Private Detective and
Protective Agent Services, and the Minnesota Racing Commission.

e Defended DPS in a district court action brought by an ignition interlock distributor
seeking relief including a declaratory judgment regarding the enforceability of DPS real-
time reporting requirements for ignition interlock devices, temporary injunctive relief,
and civil remedies under the Minnesota Government Data Practices Act.

o Represented DPS in a district court enforcement action of the Highway Traffic
Regulation Act.

e Provided training on DWI procedures and traffic safety laws for law enforcement officers
and prosecutors throughout Minnesota.

e Published the 2018 DWI/Implied Consent Elements Handbook, which is utilized
statewide by prosecutors, judges, defense attorneys and law enforcement professionals.
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e Defended DPS in Federal District Court addressing various federal claims including
alleged violation of a constitutional right to travel.

In FY 2018, approximately 20 percent of all driver’s license revocations imposed as a
result of a DWI arrest were challenged in court. Today’s high challenge rate is the result of the
strengthening of DWI laws by the legislature over the years, including adoption of laws allowing
for: the use of an implied consent revocation as the basis to impound license plates and to require
installation of ignition interlock devices in a violator’s car, criminal forfeiture of motor vehicles,
and enhancement of subsequent criminal offenses to gross misdemeanor and felony violations.
Because drivers have much at stake from an alcohol-related license revocation appearing on their
driving records, they are more likely to challenge the underlying driver’s license revocations in
the state’s district and appcllate courts. The increasing complexity of our state’s DWI law has
resulted in a specialized DWI defense bar that vigorously challenges license revocations.
Implementation of the felony DWI law, statutory increases in the length of revocation periods,
and availability of ignition interlock use for repeat offenders continue to increase the division
caseload.

In FY 2018, the division appeared before the Minnesota Supreme Court and successtully
defended against a constitutional challenge to the Implied Consent Law in two cases,
Commissioner of Public Safety v. Morehouse and Commissioner of Public Safety v. Johnson.
Revoked drivers like Morehouse and Johnson, had raised due process challenges under the
Implied Consent Law claiming that police failed to comply with the law by not properly advising
the driver of his or her rights and obligations under the statute. The Supreme Court adopted the
division’s argument and issued decisions which clarified that when police read an inaccurate
mmplied consent advisory, a driver’s right to due process of law is not always violated.

The division has defended against other statutory and constitutional challenges as a result
of significant changes to the Implied Consent and DWI laws that took effect on July 1, 2017.
Changes to the law include adoption of provisions that allow for license revocation based on
driver refusal to comply with the execution of a search warrant for collection of a blood or urine
sample, an extension of the time to file a request for judicial review from thirty to sixty days.,
and a change in the language of the implied consent breath test advisory.

The division provides legal services to DPS and its various divisions including the
Minnesota State Patrol, the Minnesota Burecau of Criminal Apprehension, the State Fire
Marshal’s Office, the Office of Pipeline Safety, the Office of Homeland Security and Emergency
Management, the Office of Traffic Safety, the Alcohol and Gambling Enforcement Division, and
the DPS Driver and Vehicle Services Division.

The division also provides legal representation to state boards and commissions including
the Gambling Control Board, the Minnesota Racing Commission, and the Private Detective and
Protective Agent Services Board. These entities issue thousands of licenses and conduct
numerous investigations each year, which may result in contested case hearings requiring legal
representation from this division at the Office of Administrative Hearings, or in state district and
appellate courts.  The division provides legal representation to the Minnesota Racing
Commission in appeals from commission licensing decisions and disciplinary action taken
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against horse owners, trainers, and jockeys, and has also provided legal representation to the
commission at the Minnesota Court of Appeals. The division also provides legal representation
to the Gambling Control Board and the Private Detective and Protective Agent Services Board in
appeals from the boards’ licensing decisions and disciplinary actions.

INFORMATION SERVICES AND CONSUMER

The Information Services and Consumer divisions assist consumers, businesses and other
organizations who contact it for information and assists them in obtaining settlements with other
parties. Through its efforts, the division often eliminates the need for costly and time-consuming
litigation for all parties.

HUMAN SERVICES

The Human Services division provides litigation services and legal counsel to the
Minnesota Department of Human Services (DHS), the state’s largest agency. Division attorneys
provide legal services to DHS in the four broad areas of Health Care, Children and Family
Services, Mental Health, and Licensing.

HEeEALTH CARE

Division attorneys in the health care area handle matters concerning Minnesota Health
Care Programs (MHCP), continuing and long-term care, health care compliance, and benefit
recovery. MHCP includes Medical Assistance and MinnesotaCare, which together cover
approximately 1.2 million Minnesotans. In continuing care, division attorneys provide legal
representation to DHS on matters concerning autism services, aging and adult services, disability
services, medical assistance, and personal care assistance. In the compliance and recovery area,
division attorneys handle health care compliance matters and recover payments for health care
services from providers, responsible third-parties, and estates.

CHILDREN AND FAMILY SERVICES

Division attorneys in the children and family services area handle legal issues relating to
public assistance programs, child support, and child protection matters. Public assistance
programs include the Minnesota Family Investment Program, the General Assistance program,
the Minnesota Supplemental Aid program, the Federal Supplemental Nutrition Assistance
Program (SNAP, formerly called Food Stamps) and Group Residential Housing. Division
attorneys provided legal representation to DHS in litigation contesting the operation of these
programs. In child protection, attorneys provide legal representation to DHS in matters
concerning children’s welfare, adoption, foster care, guardianship, tribal issues, and other
matters.

MENTAL HEALTH

Division attorneys in the mental health area provide legal representation to DHS’s adult
and children’s mental health programs, chemical dependency programs, state operated treatment
facilities and forensic services, which include regional treatment centers, state operated
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community facilities, children’s and adolescent behavioral health centers, the Minnesota Security
Hospital (MSH), and the Minnesota Sex Offender Program (MSOP). Division attorneys
represent DHS’s interests in a broad spectrum of litigation including Jarvis/Price-Sheppard
hearings to authorize forced neuroleptic medication and/or electroconvulsive therapy; Judicial
Appeal Panel court trials involving petitions for discharge from persons civilly committed as
mentally ill and dangerous, sexually dangerous persons, or sexual psychopathic personalities;
Section 1983 civil rights actions in state and federal district and appellate courts; petitions for
Writ of Habeas Corpus in state and federal courts; as well as providing legal advice to
state-operated facilities administration and staff.

LICENSING

Division attorneys provide legal representation to the DHS Licensing division in
maltreatment cases (abuse, neglect, and financial exploitation) involving personal care provider
organizations and programs licensed to provide adult daycare, adult foster care, child foster care,
child care, and services for mental health, developmental disabilities, and chemical health.
Division attorneys appear in administrative proceedings and district and appellate courts seeking
to uphold disqualifications of individuals providing services in programs licensed by DHS,
respond to expungement petitions in district court to preserve judicial and administrative records
for disqualification, and also appear in administrative proceedings and appellate courts to uphold
licensing actions against programs licensed by DHS.

The following are some examples of specific matters handled by the division:

e  MSOP litigation. Although attorneys in the division obtained the complete dismissal of
the Karsjens matter subject to an appeal, MSOP clients have filed new lawsuits in both
state and federal court, which attorneys in the division defend on behalf of DHS. These
lawsuits arise out of various incidents or policies at MSOP, including client assaults,
property restrictions, media restrictions, searches, use of the high security area, and
religious practices. There are also many cases that were stayed pending the outcome of
the Karsjens matter, which attorneys in the division will continue to defend on behalf of
DHS.

e Gordon, et al. v. DHS, et al. Plaintiffs are recipients of the Medical Assistance
program’s Disability Waiver who are challenging the use of Community Residential
Settings as opposed to what they allege are more integrated settings. The plaintiffs’
claims are based on the Medicaid Act, the Fourteenth Amendment, the Americans with
Disabilities Act, and the Rehabilitation Act. Among other things, the plaintiffs claim that
state policy and implementation by counties denies them information that would allow
them to live in a setting that they believe is more integrated.

o Judicial Appeal Panel. Division attorneys provided legal representation to the
Commissioner of DHS on numerous hearings before the SCAP on petitions from civilly
commiitted individuals for transfer, provisional discharge, or discharge.

o Jarvis/Price-Sheppard Hearings. Division attorneys provided legal representation at
numerous hearings to authorize medically necessary medication and/or electroconvulsive
therapy for patients who lack the legal capacity to make the decision themselves.
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Medicaid Overpayment Recovery. Division attorneys provided legal representation to
the State of Minnesota in connection with the recovery of overpayments in the Medicaid
program.

Disqualification Matters. Division attorneys handled disqualification proceedings.

New York & Minnesota v. United States Department of Health and Human Services.
Division attorneys pursued a claim against the federal government in connection with a
reduction in funding for MinnesotaCare. The federal government revised its funding
methodology, which resulted in over $60 million in additional payments to the State for
the first three quarters of 2018, while the case 1s pending.

ARRM v. Piper. Division attorneys represented DHS in a lawsuit alleging that certain
providers were entitled to a reimbursement rate that was 7% higher under Minnesota law.
The district court denied the plaintiffs’ request for a temporary restraining order while the
case proceeds.

In the Matter of the Civil Commitment of Bradley Woltjer. Woltjer, a client at the
Minnesota Sex Offender Program, petitioned for transfer, provisional discharge, and
discharge from his civil commitment. The division provided legal representation to the
DHS Commissioner, who opposed the petition, and successfully defeated the petition.

Cormell Williamson v. Piper. Williamson sued the DHS Commissioner under the
Minnesota Government Data Practices and the Minnesota Health Records Act in
connection with an alleged unauthorized disclosure of a petition and letter regarding a
Special Review Board proceeding. Division attorneys defended the DHS Commissioner
and successfully moved to dismiss the lawsuit.

Scott Anderson v. State. Anderson sought prior authorization for a particular dosage of
morphine. DHS ordered that the dosage taper over several months. Anderson sought
judicial review of DHS’s determination. Division attorneys provided legal representation
to the DHS Commissioner. The district court affirmed the DHS Commissioner’s
determination.

In the Matter of the Maltreatment, Disqualification, and Revocation by Linda Tripp.
DHS found Tripp responsible for maltreatment, disqualified her from providing care to
vulnerable individuals in DHS (and other agency) licensed programs, and revoked her
adult foster care license. Tripp appealed.  Division attorneys provided legal
representation to the department. The administrative law judge recommended affirming
the maltreatment finding, disqualification, and revocation.

In the Matter of the SIRS Appeal of Michael Newson. SIRS suspended the appellant
due to overbilling the Medical Assistance program when he billed DHS for time he
worked at another job. Division attorneys provided representation to DHS in a contested
case hearing, which recommended upholding SIRS’s decision. The Commissioner
affirmed the suspension.
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CIVIL LAW

CIVIL

The Civil Division investigates violations of and enforces State laws, including

Minnesota’s laws prohibiting consumer fraud, deceptive trade practices, and false advertising.
The division conducts investigations, serves investigative requests, and takes action where
appropriate to stop and deter fraud in the marketplace and to protect consumers.

The following are examples of investigations and suits brought or resolved by the Civil

Division:

Insys Therapeutics, Inc. lawsuit regarding opioids. The office sued Insys Therapeutics,
Inc., an opioid manufacturer of a form of fentanyl marketed under the brand name
Subsys. The lawsuit alleges that although Subsys was only approved by the U.S. Food
and Drug Administration (FDA) to treat breakthrough pain for cancer patients, Insys
Therapeutics illegally promoted Subsys to Minnesota prescribers for off-label uses and at
doses many times higher than approved by the FDA. The lawsuit further alleges that
Insys Therapeutics created a sham “speaker fee” program in order to pay Minnesota
prescribers money to incentivize them to prescribe Subsys for off-label purposes. The
Jawsuit alleges violations of Minnesota’s Uniform Deceptive Trade Practices Act, Minn.
Stat. § 325D.44, et seq.; Prevention of Consumer Fraud Act, Minn. Stat. § 325F.69, et
seq.; and the Wholesale Drug Distribution Licensing Act, Minn. Stat. § 151.461, ef seq.
The lawsuit 1s ongoing.

Purdue Pharma lawsuit regarding opioids. The Division sued Purdue Pharma, a large
manufacturer of several opioid drugs including OxyContin. The lawsuit alleges that
Purdue misrepresented the risks of opioids and exaggerated their benefits. The lawsuit
claims that, among other things, Purdue misrepresented the danger of opioid addiction,
asserted that patients’ drug-seeking behavior was “pseudoaddiction,” misrepresented the
efficacy of opioids to treat long-term chronic pain, and exaggerated and misrepresented
the risks of various forms of non-opioid pain treatment. The lawsuit alleges violations of
Minnesota’s Prevention of Consumer Fraud Act, Minn. Stat. § 325F.09, ef seq.; Uniform
Deceptive Trade Practices Act, Minn. Stat. § 325D.44, et seq.; False Statement in
Advertising Act, Minn. Stat. § 325F.67; Unlawful Trade Practices Act, Minn. Stat. §
325D.09, ef seq.; and the Minnesota False Claims Act, Minn. Stat. ch. 15C. The lawsuit
is ongoing.

CenturyLink lawsuit regarding consumer fraud. The office sued CenturyLink—a large
phone, cable, and internet company based in Louisiana—for billing Minnesota consumers
higher amounts than its sales agents quoted and promised them for internet and cable
television service. The lawsuit alleges that CenturyLink systematically quoted Minnesota
consumers one price, but then charged them a different, higher amount. The Court issued
a temporary injunction order requiring CenturyLink to better disclose its prices and fees
during the pendency of the lawsuit. The Court’s order further prohibited CenturylLink
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from making false statements about the prices and terms of its products as well as
charging Minnesota consumers a greater amount than that disclosed at the time of sale.
The lawsuit alleges violations of Minnesota’s Prevention of Consumer Fraud Act, Minn.
Stat. § 325F.69, et seq. and Uniform Deceptive Trade Practices Act, Minn. Stat.
§ 325D.44, et seq., and seeks permanent injunctive relief, restitution on behalf of harmed
Minnesota consumers, and civil penalties. The lawsuit is ongoing.

Future Income Payments lawsuit regarding pension advance fraud. The division sued
Future Income Payments, LLC and FIP, LLC (collectively, FIP), for engaging in an
illegal “pension advance” scheme. The lawsuit alleged that FIP issued loans to
Minnesota consumers—many of whom were veterans or spouses of veterans—without
first being licensed as required by Minnesota law as well as charged rates of interest far
in excess of those allowed by Minnesota law (e.g., as high as 240%). The lawsuit further
alleged that FIP attempted to disguise its illegal lending scheme by falsely characterizing
its transactions with Minnesota consumers as the purchase and sale of their future
pension or benefit payments. The division obtained a temporary injunction order from
the Court prohibiting FIP from further engaging in unlicensed or usurious lending, and
from further collecting on existing loans during the pendency of the case. Subsequently,
the Court issued summary judgment in the State’s favor. The Court’s final judgment
bans FIP from engaging in the business of making loans in Minnesota, voids and cancels
all of the illegal loans FIP issued to Minnesota consumers, and requires FIP to provide a
substantial monetary payment to the State in order to provide full refunds of all amounts
borrowers paid (plus interest) on the illegal loans.

AutoAssure lawsuit regarding consumer fraud. The division sued AutoAssure, LLC, a
Texas automobile warranty company that does business as Vehicle Services Department.
The lawsuit alleges that AutoAssure deceptively sold costly and often unnecessary car
warranties to nearly 1,000 Minnesota consumers. The lawsuit further alleges that, in
order to induce consumers to purchase these warranties, AutoAssure sometimes falsely
told consumers, among other things, that the factory warranty on their vehicle had
expired, that AutoAssure was affiliated with the manufacturer of their car, or that their
warranty contracts covered “everything” despite containing dozens of exclusions. The
lawsuit alleges violations of Minnesota’s Prevention of Consumer Fraud Act, Minn. Stat.
§ 325F.69, ef seq.; Uniform Deceptive Trade Practices Act, Minn. Stat. § 325D.44, es
seq.; Deceptive Sale of Service Contracts Act, Minn. Stat. § 59B.07; and Deceptive Acts
Perpetrated Against Senior Citizens Act, Minn. Stat. § 325F.71. The lawsuit seeks
permanent injunctive relief, restitution on behalf of harmed Minnesota consumers, and
civil penalties. The lawsuit is ongoing.

Minnesota School of Business/Globe University lawsuit regarding consumer fraud. In
the division’s lawsuit against the for-profit college companies Minnesota School of
Business (MSB) and Globe University (Globe), the Court held that MSB and Globe
falsely and misleadingly represented that their criminal justice program provided the
required education to become a Minnesota police officer or probation officer in violation
of consumer protection laws. The Court found that the schools’ criminal justice program
“served as a trap for the unwary” and entered an Order in favor of the State for a
permanent injunction, civil penalties, costs and attorney’s fees. On June 4, 2018, the
Minnesota Court of Appeals affirmed in part and reversed in part the district court’s order
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for restitution. The Minnesota Supreme Court accepted review, and its decision is
pending. In addition, in a separate decision, the Minnesota Supreme Court held that the
schools violated Minnesota law by issuing loans to their students without being licensed
and charging rates of intcrest on the loans that exceeded the maximum rate allowed under
Minnesota law. Subsequently, this Office sought an order from the Hennepin County
district court declaring all of these illegal loans void and requiring the schools to refund
all amounts that borrowers have paid on the illegal loans (plus interest). A trial was held
before the district court on the remedial relief sought by this Office. The district court’s
findings of fact, conclusions of law, and order concerning remedial relief for MSB and
Globe’s illegal lending was issued on August 29, 2018. An appeal 1s pending.

CHARITIES

The Charities Division serves a number of functions. First, it oversees and regulates
charities, charitable trusts, and other nonprofits active in Minnesota pursuant to the Office’s
authority under statute and common law. Second, the division enforces state charitable
solicitation, charitable trust, and nonprofit laws. Third, the division maintains a public registry
of charities, charitable trusts, and professional fundraisers that operate in the State.

The Charities Division enforces and administers laws relating to charities and other
nonprofits. By statute, the Attorney General’s Office also receives notice of certain private trust
and probate matters filed in the district courts that affect charitable beneficiaries/interests. The
division received and reviewed approximately 176 such notices in Fiscal Year 2018. When
necessary, the division acts to protect charitable assets and represents the interests of charitable
beneficiaries that might otherwise be unable to represent themselves.

The division also receives notice of the dissolution, merger, consolidation, conversion, or
transfer of all or substantially all assets of Minnesota nonprofit corporations. It received
approximately 167 such notices in Fiscal Year 2018. The division reviews these notices to
ensure that charitable assets are protected during these transactions and used for the purposes for
which they were solicited and held.

Additionally, the Charities Division responds to complaints about nonprofits and
charities, and investigates allegations of fraud, misuse of funds, and other wrongdoing by such
organizations. Depending on the circumstances, these investigations can lead to formal legal
action, are resolved by working with nonprofit boards to bring them into compliance with the
requirements of Minnesota law, or are referred to other government officials and agencies.

The division brings suit against organizations that commit charitable solicitation fraud or
otherwise violate the State’s charities and nonprofit laws. Through the enforcement of laws
governing nonprofit and charitable organizations, the Charities Division helps combat fraudulent
solicitations, deter fraud in the nonprofit sector, educate the public about charitable giving, and
hold nonprofit organizations accountable for how they raise, manage, and spend charitable
assets.
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Minnesota law requires charitable organizations and professional fundraisers to register
and file annual reports with the Attorney General’s Office. In Fiscal Year 2018, approximately
$£668.,000 in registration-related fees were deposited into the State’s general fund. At present, the
division has registered and is maintaining public files for more than 12,070 soliciting charitable
organizations, more than 2,840 charitable trusts, and 376 professional fundraisers. The
charitable organizations and charitable trusts that the division regulates held more than $584
billion in assets, and had $260 billion in total revenue the prior year. The information from these
files permits the donating public to review a charitable organization’s financial information,
allowing for greater transparency and more informed giving. The information is made available
to the public in summary form on the “Charities” page of the Attorney General’s website
regarding charities, in its entirety on the website regarding professional fundraisers, and in its
entirety at the Attorney General’s Office regarding all registered organizations.

The following are examples of investigations and lawsuits brought or resolved by the
Charities Division during the last year:

o Help the Vets, Inc. Help the Vets, Inc. (HTV) was a charity that told donors it provided
veterans medical care, operated a suicide prevention program for veterans, and offered
assistance to veterans fighting cancer, among other things. These representations were
allegedly false and deceptive. The vast majority of HTV’s claimed “charitable”
programing consisted of distributing chiropractic vouchers, which HTV received for free
and that were good only at a Florida chiropractic clinic, and hotel vouchers, which it also
received for free and that were redeemable only at hotels located in Florida and Mexico.
HTYV could not substantiate that it helped a single veteran through either of these voucher
programs. The Charities Division sued and subsequently obtained a Consent Judgment
permanently banning HTV from soliciting in Minnesota and HTV’s principal, Neil
Paulson, from operating any other charities in the future. The Consent Judgment also
required Paulson to pay $1.75 million in restitution. This action was taken in conjunction
with the Federal Trade Commission and attorneys general from five other states.

¢ International Health Care Services, Inc. International Health Care Services (IHCS) 1s
a Minnesota health care nonprofit. The Charities Division brought an action against
IHCS and its officers Michael Tobak, Natasha Kushner (Tobak’s sister), and Alex
Kushner (Tobak’s brother-in-law). The lawsuit alleged that from at least 2004 through
2016, Tobak siphoned more than $15 million in charitable assets from IHCS to, among
other things, shop at luxury retailers like Neiman Marcus, pay his credit cards and
property taxes, and play the stock market. The settlement requires Tobak to pay $12.2
million in restitution and civil penalties and the Kushners are required to pay $83,000 in
restitution and civil penalties. In addition, the settlement permanently barred Tobak and
the Kushners from exercising any control over a nonprofit’s finances, operations, or other
affairs.

¢ Communications Specialists, Inc. Communications Specialists, Inc. (CSI) is a
professional fundraiser that solicited contributions from Minnesota donors for the
Minnesota charities Amvets and Shriners. CSI allegedly solicited hundreds of thousands
of dollars in donations for these charities in Minnesota without being registered to do so.
CSI hired Patrick Sharpe to collect contributions from Minnesota donors. Acting in his
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role as CSI's courier, Sharpe allegedly kept $72,000 of these donations for himself.  The
Charities Division brought a lawsuit against CSI for soliciting without being registered in
Minnesota, and against Sharpe for misappropriating donations intended for Amvets and
Shriners. The settlement of this lawsuit required CSI and Sharpe to pay restitution of the
$72,000 that Sharpe allegedly misappropriated from Amvets and Shriners. The
settlement also prohibited CSI from soliciting in Minnesota in the future, and
permanently banned Sharpe from handling or controlling any charitable donations from
Minnesota donors.

Healing American Heroes, Inc. Healing American Heroes, Inc. (HAH) is a Texas
charity that allegedly used deceptive tactics to solicit contributions in Minnesota. HAH,
for example, told potential donors that their contributions would be used for its charitable
program of providing phone cards to military service members. In reality, HAH spent
only 0.17% of the donations 1t solicited in 2016 on phone cards, and in 2015, it failed to
distribute even a single phone card to service members. HAH also failed to disclose that
its largest charitable program (85% of its charitable spending) consisted of the so-called
“educational” content it claimed was part of the mail solicitations asking them for money
that it sent to donors. HAH further filed allegedly false documents with the AGO that
made it appear as if its spending on charitable causes was larger than it was in reality.
The Charities Division obtained an Assurance of Discontinuance permanently barring
HAH and its principal from soliciting any additional contributions in Minnesota.

RESIDENTIAL UTILITIES AND ANTITRUST

The division represents the interests of residential and small business utility consumers in

the complex and changing electric, natural gas, and telecommunications industries, particularly
with regard to utility rates, reliability of service, and quality issues pursuant to statute.

The division also investigates potential violations of state and federal antitrust laws, and

enforces these laws when it uncovers evidence of anticompetitive conduct. The division
participates in numerous coordinated investigations of potential anticompetitive conduct by
multiple state and federal enforcers of antitrust laws, including other state attorneys general, the
U.S. Department of Justice, and the Federal Trade Commission.

Specific examples of the division’s work in FY 2018 include:

Minnesota Power’s Proposed Rate for EITE Customers. Minnesota Power requested a
discounted rate for its Energy Intensive Trade Exposed (EITE) customers in November of
2015. The division intervened and contested the utility’s claim that it had met its burden
to show that the discount would result in a net benefit to the utility or the state. The
Public Utilities Commission rejected Minnesota Power’s request and required the utility
to provide more evidence of the net benefit. Minnesota Power then filed a revised
request in June of 2016 and the division again intervened. The Public Utilities
Commission approved the utility’s revised filing and authorized the utility to provide
discounts to its EITE customers. The division also opposed Minnesota Power’s proposed
cost recovery mechanism, because it did not refund non-EITE customers for any
increased revenues from the EITE rate. The Public Utilities Commission agreed with the
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division’s critique and ordered Minnesota Power to file a different cost-recovery
mechanism that uses any increased revenues from higher sales to EITE customers to
refund surcharges imposed on non-EITE customers. The EITE customers have appealed
this decision. The division is supporting the Commission’s decision on appeal.

Otter Tail Power’s Proposed Rate for EITE Customers. Otter Tail Power requested a
discounted rate for its Energy Intensive Trade Exposed (EITE) customers in June of
2016. The division intervened and contested the utility’s claim that it had met its burden
to show that the discount would result in a net benefit to the utility or the state. The
Public Utilities Commission rejected Otter Tail’s request and required the utility to
provide more evidence of the net benefit. Otter Tail then filed a revised request in April
of 2017 and the division again intervened. The Public Utilities Commission approved the
utility’s revised filing at its June 29, 2017 hearing, and authorized the utility to provide
discounts to its EITE customers. Otter Tail then requested a cost recovery mechanism for
the discount. This Office submitted comments recommending that Otter Tail’s proposal
be approved because it complied with the applicable statutes. The Commission approved
Otter Tail’s proposal.

Minnesota Power Electric Rate Case. Minnesota Power filed a rate case seeking a $55.1
million rate increase in November, 2016. The division intervened in the rate case and
filed testimony opposing the request, including the allowed return for Minnesota Power’s
shareholders; the company’s expenses for travel, entertainment, and gifts; incentive
compensation, and the proportion of any increase that Minnesota Power was seeking to
recover from residential ratepayers. Additionally, the division recommended reducing
the monthly customer charges paid by residential and small business ratepayers. A
contested case proceeding was held in August, 2017, before the Office of Administrative
Hearings. On May 29, 2018, the Public Utilities Commission issued a final order
permitting a rate increase of approximately $11.9 million, around 21 percent of what
Minnesota Power initially requested. On August 10, 2018, the division filed comments
disputing the method that Minnesota Power used to calculate interim rate refunds. The
Public Utilities Commission is expected to schedule a hearing on the matter soon.

Minnesota Energy Resources Corporation (MERC) Gas Rate Case. MERC filed a rate
case seeking a $12.6 million increase in rates in 2017. The division intervened in the rate
case and contested multiple aspects of the request, including the return that MERC’s
investors require to invest in the company, recovery of costs for a headquarters that was
demolished, MERC’s recovery of travel and entertainment expenses and administrative
costs for charitable contributions, the appropriate recovery of MERC’s costs for the rate
case, the study used to determine which customer classes contribute to the cost of
providing utility service, and the revenue apportionment between MERC’s different
classes. The division has filed briefs with the Administrative Law Judge, who will issue
Recommended Findings of Fact and Conclusions of Law. The division will then present
its issues to the Public Utilities Commission.

Xcel Energy’s Gas Utility Infrastructure Rider. In November, 2017, Xcel Energy’s gas
utility filed its fourth petition for rider recovery of approximately $27.5 million for 2018
costs incurred for projects the company argues are eligible for rider recovery. The
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division filed comments recommending a reduction to the allowed return. The Public
Utilities Commission has not taken action on this docket at the time of this writing.

Fuel Clause Reform. In May, 2017, the division filed comments at the PUC supporting
a mechanism to reform how electric utilities are able to automatically adjust their rates to
recover their fuel costs. The goal of this reform would be to provide stronger incentives
for electric utilities to save ratepayers money by controlling their fuel costs. The Public
Utilities Commission issued an order adopting this mechanism on December 19, 2017.

CenterPoint Energy Natural Gas Rate Case. CenterPoint Energy filed a natural gas rate
case requesting a $56.5 million rate increase. The division filed testimony challenging
the rate increase, and proposing cost reductions on many issues including the proposed
return on equity. The division also challenged CenterPoint’s proposal for allocating the
costs of any increase. A settlement on all issues was adopted by the Public Utilities
Commission. The settlement adopts a rate increase of approximately $3.8 million, a
reduction to the initial request of around 93 percent, and reducing the rate increase on
residential customers from the initial request of 8 percent to a final amount of
approximately 0.5 percent. In July, 2018, CenterPoint filed its proposal for an interim
rate refund, which the division is currently reviewing.

Xcel Energy Time of Use Rate Pilot. In part based on recommendations made by the
division in its last rate case, Xcel Energy held a stakeholder workgroup and filed a
proposal for a Time of Use rate pilot for residential customers. The division agreed with
the proposal in principle, because it has the potential to reduce peak energy demand and
system costs. The division proposed several changes to the program. In an order issued
on August 7, 2018, the Public Utilities Commission approved the program but did not
adopt all of the changes proposed by the division.

Dakota FElectric Request for Grid-Modernization Rider. The Dakota Electric energy
cooperative requested a rider to recover the costs of grid-modernization projects without
filing a rate case. The division intervened and provided legal analysis of the statute
Dakota Electric based its request on, which had not previously been used. The
Commission approved Dakota Electric’s request.

Commission Investigation of Frontier Service Quality. The Commission requested
comments from interested parties after receiving numerous complaints from customers of
Frontier Communications regarding service quality problems. The division submitted
comments in response to the Commission’s request and recommended that the
Commission hold public hearings throughout Frontier’s service territory.  The
Commission has scheduled six public hearings during the fall of 2018 and requested that
the Department of Commerce submit a report on customer complaints after the public
hearings are concluded. The division also submitted comments opposing Frontier’s
attempt to limit this phase of the Commission’s investigation. The Commission adopted
the division’s recommendation and did not limit the investigation.

Xcel Energy 2017 Transmission Cost Recovery Rider. Xcel Energy filed a proposal to
recover costs related to transmission investments, as well as investments in distribution
grid modernization that were previously certitied by the Public Utilities Commission. On
April 2, 2018, the division filed comments recommending that rate of return paid on the
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rider should be reduced to account for the lower risk of investments that are allowed
special recovery mechanisms.

Xcel Energy Community Solar Gardens. The Public Utilities Commission requested
comments on whether it would be reasonable to increase the price paid to community
solar gardens to incentivize the participation of residential customers. The division filed
comments stating that the same objectives could be accomplished by creating a carve-out
for residential customers rather than increasing the price of the program. The Public
Utilities Commission agreed with the division’s analysis and took no action on the issue.
The division also filed comments recommending that Xcel Energy not be permitted to
own and operate community solar gardens. The Public Utilities Commission considered
the division’s arguments but determined that, while important issues were raised, Xcel
had taken steps to avoid harming the market in this instance.

Xcel Energy Performance Metrics. The Commission opened a proceeding to address
performance metrics following Xcel Energy’s most recent electric rate case.
Performance metrics and, more broadly, performance incentive mechanisms, are an
emerging regulatory tool being employed to track how utilities are meeting both
traditional regulatory obligations and newer goals that are based upon trends in public
policy, such as energy efficiency and renewable energy. The division filed
comprehensive comments recommending adoption of a rigorous process be established to
design a mechanism that can hold utilities accountable for meeting these public policy-
related goals. Although the Commission has yet to consider this docket, the division’s
proposed process garnered widespread stakeholder support and was explicitly adopted by
another state that is going through a similar process.

Commission Inquiry into Electric Vehicles. The Commission opened a proceeding to
investigate the role of electric utilities and of regulators in the growing electric vehicle
market. The division filed comments recommending that the Commission: adopt a three-
step analysis to determine the future need for electric vehicle infrastructure; develop cost-
effectiveness tests to evaluate utility proposals; and consider the broader policy issues
that include electric vehicles, such as integrated demand-side management so as to avoid
duplication of efforts and an inconsistent regulatory approach.

Stakeholder Proceeding on Fuel Switching. The Department of Commerce, which
administers aspects of the state’s energy efficiency program, convened a stakeholder
group to discuss the issue of fuel switching. Fuel switching is when the fuel used to
power a device, such as a furnace, is replaced by a fuel that is more efficient or otherwise
beneficial. Recent examples of fuel switching are propane-burning furnaces being
replaced by electric-powered heat pumps and gasoline-burning vehicles being replaced
by electric-powered vehicles. Due to an increase in carbon-free electricity driven by
renewable energy, some see fuel switching as a means to reduce the state’s greenhouse
gas emissions. The division filed comments that were generally supportive of the
concept, but that analyzed the limitations of the practice under the existing energy
efficiency program.

Xcel Energy Biennial Grid Modernization Certification. On November 1, 2017, Xcel
filed its second biennial grid modernization plan and proposed certification of two
projects: its Time of Use rate design pilot, and a Fault Location, Isolation, and Service
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Restoration (FLISR) program. The division recommended approval of the Time of Use
pilot, but rejection of the FLISR investment, and the Public Utilities Commission adopted
the recommendation of the division.

Impact of 2017 Federal Tax Act on Utility Rates and Services. The Commission
opened an investigation to determine how to address the impact of recent federal tax
litigation on regulated electric and natural gas rates. The division filed comments in
March 2018, April 2018, and June 2018 urging the Commission to order the utilities to
return, in the form of direct refunds or rate reductions, as soon as possible the reduced tax
liabilities those utilities will face in light of the tax changes. The Commission adopted
most of the division’s recommendations and estimated the total rate reductions at $200
million.

Xcel Energy Conservation Improvement Program Triennial Program Modifications.
In June, 2018, Xcel Energy filed a request to modify an existing energy efficiency
program to include a demand response project. The proposed demand response project
would provide a monetary rebate (funded by ratepayers) to some commercial and
industrial customers in exchange for that customer moving some electricity demand to a
different time of day, when the price of energy is lower. The division filed comments
opposing this modification because the proposal would not reduce the amount of energy
used, which 1s required under the law for cost recovery under the state’s energy
efficiency program. Department of Commerce staff agreed with the division’s
interpretation of the law and recommended rejection of Xcel Energy’s request, but no
formal decision has been made as of this writing.

Natural Gas Competition. The Commission opened a proceeding to investigate the
parameters by which natural gas companies compete for new customers. The division
filed comments in November, 2017, and December, 2017, urging the Commission to
adopt a new mechanism to prevent unnecessary duplication of natural gas facilities that
would drive up costs for ratepayers. The Commission did not adopt the division’s
specific recommendation, but did adopt new standards to address the division’s concerns.

Net Neutrality Litigation. The division, along with 21 other attorneys general, filed a
lawsuit 1n January, 2018, challenging the Federal Communications Commission’s order
to repeal its net neutrality provisions. The division argues that the order was arbitrary,
capricious, and an abuse of discretion by the FCC.

Generic Pharmaceuticals Pricing Antitrust Litigation. Minnesota and other states filed
a complaint in Connecticut federal court against Heritage Pharmaceuticals Inc., Teva
Pharmaceuticals, Mylan NV, Mayne Pharma, Aurobindo Pharma, and Citron Pharma
LLC, alleging that the companies violated state and federal antitrust laws by conspiring to
fix prices and allocate markets for Doxycycline Hyclate Delayed Release, an antibiotic,
and Glyburide, an oral diabetes medication. In August 2017, the case was transferred to
the Eastern District of Pennsylvania and consolidated with other private class action cases
alleging similar antitrust violations against generic drug manufacturers. In October,
2017, the states moved to amend their complaint to include a dozen pharmaceutical
companies for similar conduct related to widely-used generic medicines. The amended
complaint was filed in June, 2018. The lawsuit seeks injunctive relief, civil penalties,
damages, and disgorgement.
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Suboxone Multistate Antitrust Litigation. In September, 2016, Minnesota and other
states filed a complaint in Pennsylvania federal court against Indivior, Inc., Reckitt
Benckiser Healthcare (UK), Ltd., Indivior PLC, and MonoSol Rx LLC, alleging that the
companies conspired to coerce patients to switch from a tablet form to a film form of the
drug Suboxone 1n order to prevent cheaper generic competition. Suboxone is used to treat
patients addicted to opioids. The lawsuit seeks injunctive relief, civil penalties, and
disgorgement.

Provigil Multistate Antitrust Litigation. In July, 2017 a Pennsylvania federal district
court granted final approval of a settlement that Minnesota and other states reached with
Cephalon, Inc., Teva Pharmaceuticals Industries Ltd., Teva Pharmaceuticals USA, Inc.,
and Barr Pharmaceuticals, who allegedly entered into legal settlements that kept generic
competition to the branded drug Provigil from entering the market. The settlement
provides for payment of approximately $1 million to the State of Minnesota and will
make available funds for recovery of losses by Minnesota consumers.

LIBOR Rate Manipulation Investigation. In October, 2017, Minnesota and other states
entered into settlement to reimburse public and non-profit entities injured by
manipulation of the LIBOR rate. In June, 2018, Minnesota and other states reached a
similar settlement with Citibank.

Lidoderm Antitrust Litigation. In January, 2018, Minnesota and other states filed a
complaint against Teikoku alleging a “pay for delay” scheme related to the drug
Lidoderm. At the same time, the states agreed to a settlement with Teikoku for injunctive
relief that bans Teikoku from engaging in reverse settlement agreements for twenty years.
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APPENDIX A: SERVICE HOURS

By Agency or Political Subdivision for FY 2018

Estimated Actual Service Estimated Actual
Agency/Political Subdivision Service Hours (1) Hours Expenditures Expenditures (2)
B , Partner Agencies .
Administration--Risk Management 1,138.5 $ 133,620.30
AURI - B o1t $ 1,454.10
Corrections (3) 2,330.2 50499:$ 30525000 :% 657,428.10
Education Department : 17831 $._..22972210
Environmental Quality Board 141.8. $ 18,575.80
Gambling Control Board . ... B37 $ 1096470
Health ] 2,999.9. $_ 391,964.50
Housing Finance Authority 52.4 $ 6,864.40
Human Services e o 20,3864 $__3,832852.00
Iron Range Resources & Rehabilitation 158 7! $ 20,789.70
Labor and Industry Department (3) _ 2,766.7| _ | $ 36093530
Lottery 2.4 $ 275.10 |
Medical Practices Board 6,437.0 52885, § 622,447.00 | $ 620,862.30
Minnesota Racing Commission 322.6 $ 42.260.60
Minnesota State Retirement System 412.8: $ 53,640.00
Minnesota State o e - 6,889.5° N $ 859,189.70
MNsure 7.3 $ 956.30
Natural Resources 5,261.7! $ 688,010.70
Petroleum Tank Release Compensation Board o ) __100.0 355! % 13,100.00 | $ 4,650.50
Pollution Controt 6,384.0 $ 835,406.40
Public Employees Retirement Association 209.4 $ 27,431.40
Public Safety (3) R - 7,306.1 $ 824,417.50
Revenue (3) 4.300.0 43000, % 563,300.00 | $ 563,300.00
Teachers Retirement Association 319.3 3 41,828.30
Transportation 9,600.4 $ 1,242,902.00
TOTAL PARTNER AGENCIES 13,167.2 89,921.4 $ 1,504,097.00 § 11,370,301.80
Health Boards/Offices
Behavioral Health & Therapy Board 5432 $ 51,152.80
Chiropractic Board 1,615.1 $ 169,242.10
Dentistry Board 970.86 $ 109,647.80
 Dietetics & Nutrition Practice Board 153.8 $ 19,826.20
Emergency Medical Services Regulatory Board 547 1 $ 59,886.10
Health Professionals Services Program 7.0 $ 917.00
Licensed Drug & Alcohol Counselor Program 1,766.9 $ 167,451.10
Marriage & Family Therapy Board 742.9 $ 71,102.30
Nursing Board B 59719 - $ 689,078.90
Nursing Home Administrators Board B 63.0 - $ 7,437.00
Occupational Therapy Board B w 34.0 $ 4,454.00
Optometry Board 43.8 3 5,305.80
Pharmacy Board 18724 $ 228,202.00
Physical Therapy Board B 199.2 18 26,095.20
Podiatry Board 243 3 3,183.30
Psychology Board 1,775.6' $ 184,814.80
Social Work Board 2,242 .4 $ 218,764.00
Veterinary Medicine Board 641.2 $ 68,560.40
SUBTOTAL 19,314.4 $ 2,085,120.80
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APPENDIX A: SERVICE HOURS
By Agency or Political Subdivision for FY 2018

Estimated Actual Service Estimated Actual
Agency/Political Subdivision Service Hours (1) Hours Expenditures Expenditures (2}
) Other State Agencies/Political Subdivisions N B I

Accountancy Board 292.4 $ 37,632.40
Administration Department ) - 3 4527 $ 59,294.10
Administrative Hearings Office 106.2 $ 13,912.20
Agriculture Department 5840 s 73,884 .00
Animal Health Board 604.0; $ 79,124.00
Architecture Board o | 234.6 - S 30,732.60
Asian Pacific Minnesotans Council _ 21 $ . 27510
Assessors Board 3.5 $ 458.50
[Barber Board o . - 644 $ 8,436.40
Campaign Finance Board 142.4 $ 18,361.60
Capitol Area Architectural Planning Board o 3.0 B $ 393.00
|Center for Arts Education 1061 $ 13,899.10
Client Security Board e 158.0 s 19,282.00
Commerce Department 10,675.2 $ 1,390,617.60
|Commission Serving Deaf and Hard of Hearing 3.0 $ 393.00
Continuing Legal Education Board 53 $ 694.30
Corrections Department (3) ) 4,187.3 $ 519,750.70
|Corrections Department/Community Notification 1,249.8 $ 141,711.00
Cosmetology Examiners Board 116.4 3 15,248.40
Council for Minnesotans of African Heritage B 95 5 1,244.50 |
|Council on Latino Affairs 12.6 $ 1,650.60
Crime Victims Reparations Board 117.2 $ 14,681.20
Disability Council - 02 $ 26.20
|Employment & Economic Development Department 3,551.8 $ 395,508.20
Executive Council 72 $ 943.20
Explore Minnesota Tourism - 102.9 $ 13,355.10
Faribault Academies 18.3 $ 2,397.30
Firefighter Training & Education Board - 1.3 $ 1,480.30
iGovernor's Office 2475 $ 32,369.70
Higher Education Facilities Authority 0.6 $ 78.60
Higher Education Services Office 507.0 $ 66,417.00
'Human Rights Department ‘ 539.4 $ 70,277.40
Judiciary Courts _ 442.7) $ 57,993.70
Labor and Industry Department (3) 2,008.1 3 269,009.50
Land Exchange Board 1.7 $ 222.70
Law Examiner's Board 202.5 $ 26,527.50
Legisiative: Auditor's Office 56 $ 733.60
Legislature = - I 2.0 o $ 262.00
Mediation Services Bureau - 505.2 - $ 66,123.60
Military Affairs Department - 80.4 $ 10,532.40
Minnesota Management & Budget 1,162.2 ' $ 150,429.00
MNLIT Services Office 314.6 $ 41,140.60
Ombudsman for Mental Health & Developmental Disabilities 1.8 $ 235.80
Ombudsperson for Families 230 $ 3,013.00
\Peace Officers Standards and Training Board 246.3 $ 32,265.30
Private Detective Board B 560.8 $ 73,464.80
Professional Educator Licensing & Standards Board 782.1 $ 102,455.10
‘Public Defender, State 101.0 $ 13,154.20
Public Safety Department (3) 19,1134 $ 2,219,647.40
Public Utilities Commission 2,816.8 $ 366,509.60
|Revenue Department (3) 5,510.1 $ 721,343.10
Rural Finance Authority 23 $ 301.30
School Administrators Board _ 243 .4 $ 31,885.40
|Secretary of State 1,508.7 $ 193,763.90
State Arts Board 13.0] 3 1,703.00
State Auditor N 20.0 $ 1,996.00
|State Fair Board 3.3 $ 432.30
State Guardian Ad Litem Board 33.9 $ 4,440.90
State Historical Society - 16.0 $ 2,096.00
|State Investment Board 2094 $ 27,431.40
Teaching Board 500.9 3 65617.90
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APPENDIX A: SERVICE HOURS
By Agency or Political Subdivision for FY 2018

Estimated Actual Service Estimated Actual
Agency/Political Subdivision Service Hours (1) Hours Expenditures Expenditures (2)
Veterans Affairs Department 35.01 $ 4.585.00
Veterans Homes 918 6; $ 113,247.00
Water & Soil Resources Board 567.1 $ 7429010
Workers Comp Court of Appeals 6.1 $ 799.10
Zoological Board 0.4 $ 52.40
- SUBTOTAL 62,139.3 $  7,702,233.90
OTHER GOVERNMENT i B
Aitkin County Attorney 379.0 $ 43,620.20
Anoka County Attorney - 326.8 $ 31,790.00
Becker County Atiorney 270.2. $ 35,084.20
Beltrami County Attorney 746.3; $ 86,792.50
[Benton County Attorney 745.9; $ 76,650.50
Big Stone County Attorney. 1.5] $ 196.50
Biue Earth County Attorney 575.6 3 58,123.60
Brown County Attorney 347.0 $ 43,215.40
Carlton County Attorney 4.2 $ 550.20
Carver County Attorney 127 $ 1,663.70
Cass County Atforney 7859 $ 78,165.70
Chippewa County Attorney 70.9 $ 9,119.90
Chisago County Attorney 8.5 $ 1,113.50
Clay County Attorney 605.1 $ 61,805.70
Clearwater County Attorney 0.5 $ 65.50
Cook County Attorney _ 56.2 $ 6,402.20
Cottonwood County Attorney 354 .6 $ 40,740.60
Crow Wing County Attorney 188 $ 1,873.80
Dakota County Attorney 2,527.8! $ 263,476.20
Filimore County Attorney 8.2} $ 1,074.20
Freeborn County Attorney 557 $ 6,903.10
Goodhue County Attorney . 238.3 $ 26,791.70
Hennepin County Attorney 18,235.6 $ 1,808,620.40
" |Hubbard County Attorney 136 $ 1,685.60
Itasca County Attorney 305.3 $ 33,034.30
Kandiyohi County Attorney 666.0 $ 82,038.00
Koochiching County Attorney B 166.3 $ 21,785.30
Lac qui Parle County Attorney _ 2249 $ 20,557.90
Le Sueur County Attorney 295.3 $ 34,508.30
Lincoln County Attorney 1,1476 $ 118,271.60
Marshall County Attorney } : 111.9 $ 13,938.90
Martin County Attorney 76.8 $ 9,988.80
Meeker County Attorney 152.8 BN 19,872.80
Mille Lacs County Attorney ,, 155.2 $ 20,187.20
Morrison County Attorney 202.8 $ 26,221.20 |
Mower County Attorney 208 $ 2,724.80
Nobles County Attorney 288.0 s 28,598.40
Olmsted County Attorney 507.0 $ 49,885.40
Otter Tail County Attorney 592.9 $ 71,708.30
Pennington County Attorney 600.8 $ 75,080.80
Pine County Attorney 2398 3 30,333.80
Pipestone County Attorney 58.7 $ 759370
Polk County Attorney . 3443 $ 39,318.30
Pope County Attorney 23.9 $ 3,130.90
Ramsey County Attorney 9,746.9 $ 943,085.50
Redwood County Attorney 116.1 3 15,017.10
Rock County Attorney ~ 65.3 $ 8,554.30
Scott County Attorney | 118.3 3 14,053.90
Sherburne County Attorney P . 604.9; $ 67,625.90
Sibley County Attorney e 418.3! $ 48,883.70
St. Louis County Attorney : 1,264.9 $ 164,525 .90
Stearns County Attorney ) 679.8 $ 87,100.20
Steele County Attorney 785.2 $ 84,141.20
Stevens County Attorney 304.5 $ 36,649.50
Swift County Attorney 81.4 3 10,663.40
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APPENDIX A: SERVICE HOURS
By Agency or Political Subdivision for FY 2018

Estimated Actual Service Estimated Actual
Agency/Political Subdivision Service Hours (1) Hours Expenditures Expenditures (2)
Todd County Attorney - ‘ 1,056.2 $ 106,370.20
Traverse County Attorney 56.6 $ 6,944.20
Wabasha County Attorney 107.9 s 13,894.90
Wadena County Attorney 9042 $ 90,058.20
Waseca County Attorney 98.4 $ 12,794 .40
Washington County Attorney 15.9 $ 1,905.30 |
Watonwan County Attorney 0.5 $ 65.50
Wilkin County Attorney 1807 . NN 17,215.70
Wright County Attorney 522.4 $ 56,295.20
Yellow Medicine County Attorney . 230.1 $ 27,815.10
Association of County Attorneys 66.4 $ 8,698.40
Various Local Governments 131.5. $ 16,842.50
SUBTOTAL 50,128.4 $  5,233,514.80
TOTAL PARTNER/SEMI-PARTNER AGENCIES (from page A-1) 89,921.4 $ 11,370,301.80'
TOTAL NON-PARTNER AGENCIES SUBDIVISIONS 131,582.1 $  15,020,869.50
GRAND TOTAL HOURS/EXPENDITURES 221,503.5 $  26,391,171.30

Notes:

(1) The projected hours of service were agreed upon mutuaily by the

partner agencies and the AGO. Actual hours may reflect a different

mix of attorney and legal assistant hours than projected originally.

(2) Billing rates: Attorney $131.00 and Legal Assistant $83.00

(3} A number of agéncies signed agreements for a portion of their

legal services.
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APPENDIX B: SPECIAL ATTORNEY EXPENDITURES
FOR FY 2018, BY AGENCY/POLITICAL SUBDIVISION

AGENCY/POLITICAL SUBDIVISION ~Amount

Administration
Housing Finance Agency | o
Minnesota Department of Natural Resources

568,323.47

Revenue

Minnesota Management & Budget

©H H N &

3,352.69
3,450.00
59,315.30
105,470.92

3M Settlement*

*On February 20, 2018, a settlement was reached in State of Minnesota v. 3M Company, Hennepin
County District Court No. 27-CV-10-28862. Under the settlement, the company was required to pay
$850 million to the State of Minnesota Environmental Remediation Fund. The law firm of Covington
and Burling, LLC received a payment of $125 million from the settlement proceeds pursuant to an

agreement approved in advance by the Legislative Advisory Council.
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| APPENDIX B: SPECIAL ATTORNEY EXPENDITURES
BOND COUNSEL FOR FY 2018, BY AGENCY/POLITICAL SUBDIVISION

AGENCY/POLITICAL SUBDIVISION Amount
Higher Education Facilities Authority $ 423,598.11
Higher Education Services Office $ 144,198.24
Housing Finance Agency $ 393,476.44
Minnesota Agricultural and Economic Development Board $ 11,049.12
Minnesota Department of Commerce $ 7,823.50
Minnesota Management & Budget $ 133,580.22
Minnesota State $ 256875
Public Facilities Authority $ 2,620.00
Rural Finance Authority $ 670.80

NOTE: Certain bond fund counsel are paid from proceeds.
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YSTATE OF MINNESOTA

OFFICE OF THE ATTORNEY GENERAL
SUITE 1800
445 MINNESOTA STREET
ST. PAUL, MN 55101-2134

March 29, 2017 TELEPHONTE: (651) 297-2040

James J. Thomson

Kennedy & Graven Chartered
470 U.S. Bank Plaza

200 South Sixth Street
Minneapolis, MN 55402

Re:  Request For Opinion Concerning Special Election Issue

Dear Mr, Thomson:

I thank you for your March 10, 2017 letter regarding the applicability of Minn. Stat.
§ 204B.04, subd. 4 (2016) to a special election for mayor of the City of Qakdale (the “City”) if it
were hield the same day as the City’s general election.

You state that the City’s mayor resigned on December 5, 2016, leaving a vacancy in the
office of mayor. You indicate the City appointed a person to fill the vacancy pursuant to Minn.
Stat. § 412.02, subd. 2a, but the appointed person will serve only until the qualification of a
successor elected at a special election to 11l the unexpired portion of the term. You note that the
special election to fill the unexpired portion of the current mayoral term must be held at or before
the next regular city election, which is November 6, 2018, You state that the City Council has
not yet decided when to hold the special election. You note that Minn. Stat. § 204B.04, subd. 4
preciudes an individual who files an affidavit of candidacy for an office to be elected at the
general election from filing another affidavit of candidacy for any other office elected on the date
of the general election. You state that Minn. Stat. § 204B.04, subd. 4 appears to be aimed at
preventing someone from being elected to fill multiple seats with coterminous terms, but
applying the plain language under these circumstances would preclude someone from running
for two separate offices where the terms are not coterminous. You ask whether Minn. Stat.
§ 204B.04, subd. 4 prohibits an individual who files an affidavit of candidacy for an office
clected at the general election from subsequently filing an affidavit of candidacy for an office to
be elected af a special election held on the same day, or vice versa, where the terms will not be

coterminous.

For the reasons noted 1n Op. Atty. Gen. 629a (May 9, 1975), this Office does not
generally render opinions upon hypothetical or fact-dependent questions. (I am enclosing a copy
of Op. Atty. Gen. 629a, with this letler for your review.) Given that the City has not set a date
for the special election to elect a successor for the unexpired portion of the current mayoral term
and you do not indicate that any candidates have expressed an intention to file affidavits of
candidacy for both elections, the questions presented are hypothetical. Accordingly, we are
unable to provide definitive answers to these questions. That having been said, I can provide you
with the following information, which I hope you will find helpful.

TTY: (651} 282-2525 = Toll Frce Lines: (800} 657-3787 (Voice), {803) 366-4812 {TTY) o www.ag state.mn.ug
- . , , . ., T8 N ; Py . e ” . . . B
An Bqguai Cppartunity Employer Whe Values Diversity 55 %2Prinled on 50% recyded paper {15% post consumer content)
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First, The Minnesota Legislature has delegated authority over the administration of
elections to the Minnesota Sccretary of State. The Minnesota Secretary of State has developed a
2016 City Clerk Election Guide, which contains information designed to aid city clerks and their
staff to administer city elections and contains a section specifically pertaining to filling vacancies
in elected offices. I enclose a copy of The Minnesota Secretary of State’s 20/6 Cily Clerk
Election Guide for your reference. You may wish to contact the Minnesota Secretary of State’s
Office directly with questions about the requirements of Minn. Stat. § 204B.04, subd. 4 as

follows:

Secretary of State Steve Simon
180 State Office Building
100 Rev. Dr, Martin Luther King Jr. Blvd.
St. Paul, MN 55155
(651) 215-1440

Toll-free: 1-877-600-8683

Wwww.sos. siale. mn. us
Ewmail. elections. dept.@state.mn. us

Second, Minnesota courts interpret statutes to determine whether the statutory language is
ambiguous, Wesion v, McWilliams & Assoc., Inc., 716 NNW.2d 634, 638 (Minn. 2006). When
the statutory language is clear and free of ambiguity, Minnesota courts enforce the plain
language of the statute and do not explore its spirit or purpose. n re Welfare of JJ.P., 831
NW2d 260, 264 Minn. 2013, Minn, Stat. § 2048.04, subd. 4 provides in relevant part that a
“la] candidale who files an atfidavit of candidacy for an office to be clected at the general
election miay not subscquently file another affidavit of candidacy for any other office to be
clected on the date of that geneval election.]” As you note, the plain language of the statute
would preclude an individual who files an affidavit of candidacy for the regular election from
filing another affidavit of candidacy for an office to be elected at a special election held on the

same date.

Third, the Minnesota Election Law, which is defined 1o include Minn. Stat. § 2041.04,
subd. 4, applies to all elections held in Minnesota unless otherwise specifically provided by law.
Minn. Stat. §§ 200.01-5 (2016). The Minnesota Election Law similarly provides that general
election laws are applicable to special elections and municipal elections so far as practicable.
Minn. Stat, § 204D.18 (2016); Minn, Stat. § 205.02 (2016). Consequently, barring a specific law
to the contrary or an impracticality, the Minn, Stat. § 204B.04, subd. 4 prohibition on multiple
candidacies would apply to a municipal special election.

Finally, while Minnesota courts may look past the plain language of a statute, thay are
“very reluctant to look past the plain language of an unambiguous statute.” Rodmiller v. Hart,
811 N.W.2d 585, 591 (Minn. 2012). When construing an unambigious statue, Minnesola cetrts
will not override the plain language of a clear and unambiguous statue except in “an exceedirigly
rare case in which the plain meaning of the statute ‘utterly confounds’ the clear legislative
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purpose of the statute”  Sehiarz v. Interféith Care Ctr., 811 N.W.2d 643, 651 (Minn. 2012);
Robmiller, 811 N.W.2d at 391, Stare v. Sehouweiler, 887 N.W.2d 22, 27 n. 4 (Minn. 2016).
While it is possible that Minn. Stat. § 204B.04, subd. 4 was aimed in whole or in part to prevent
someone from being clected to multiple seats with coterminous terms, courts have also
recognized states’ interest in avoiding voter confusion and overcrowded ballots and in protecting
the integrity, fairness, and efficiency of their ballots and election processes as a means for
clecting public officials. See Timmaons v. Twin Cities Avea New Party, 520 1.8, 351, 364 (1997)
{upholding prohibition on multiplesparty candidacies). When the lepislature enacted Minn, Stat.
§ 2041,04, subd. 4, it may have intended to prohibit multiple candidacies to protect the integrity
of election processes, regardless of whether the terms of the offices were coterminous.
Accordingly, in our view, it is unlikely that a court would find that the circumstances you
describe represent the “exceedingly rare” case where the plain meaning of the statute utterly
confounds a clear legislative purpose. Schouweiler, 887 N.W.2d at 27 (holding that statutory
language did not confound a clear legiglative purpose where legislature may have intended to
limit criminal ltability to the circumstances outlined in the statute); Olson v. Ford Motor Co., 558
N.W.2d 491, 495-96 (Minn. 1997) (holding that statutory language did not confound a clear
legislative purpose because the legislature might logically have been designed for a different
purpose than the allegedly frustrated legislative purpose).

[ thank you again for your correspondence.
Very truly yours,

(j)af/m_xi ~__"

JEFFREY D. WEBER
Assistant Attorney General

(651) 757-1017 (Voice)
(651) 297-1235 (Fax)

Enclosures:  Ops. Atty. Gen, 629 (May 9, 1975)
Minnesota Secretary of State’s 2076 City Clerk Election Guide
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Opinions of the Attorney General
Hon,. WARREN SPANNAUS

ATTORNEY GENERAL: OPINIONS OF: Proper subjecls
for opinjons of Atterncy General divcussed,

Thamas M. Sweeney, Bsq. May 8, 1975
Blaine City Altornay 420-a
2200 Awmvaricen Maioial Bank Building {Cr. Rel, 1D
St. Paul, Minnesola 55101

Io your letter to Atlorney General Warren Spannaus,
you stale substunlially the following

FACTS

Al the gepersl clection in November 3974 2 praposal {o
aweid the oily charler of Blaine was sulanitind Lo the
eily’s voldvs pnd wad gpproved, The amentmeni provider
for the-division of the ¢y mits threo eléction distefets and
for the sleellon of two counpil mambers from esch distviel,
1 alse provides thut the popalation of ench distriel shall
not bo gnare than § pereent over g under the average popur
Taton poy distriet, which 3¢ cokevlated by dividing e folal
vity popalation by (hvee. The amendmont alse stales thai
if thers is u population difference from districl 1 disiriet
af tnpre fhan ¥ pevcent of the everage population; the char:
tor commission must submit o fedistricting propessl to the
city caiiiedl,

The Blatve Charler Commission in iy prepresbios and
drafiing of {hls amandment inlended dhinl the difference in
papulation bebwean slection dishrivts would nel he mure
than § peroent over oy wader the aversge popelndion for
wodisirfol, Therefore, fhe ninzhoum allowable difference dn
popubilion belween eloction distriety could be ay préal o3
10 parcent of the average popylation,

You then ask substaniially the following

GUESTION

Dacy {he Blalne City Chivisr, as dunended, permit a
maxinies population differenne belween slectivs districly
of 't pevcent of the aversgs popmlsthan pey distefcl?

ORINICN

The apswer to this question Sepends enlively upon a
sonstiuelion of the Waine Dty Charler: No guestivh &
presented eonprning (be autharily {o adept (hia Srovigion
o invelving the application or inlerprétation of state elae
{utery pravisions. Moreover, 3t does nel appear hal e
proviston 18 commoniy found B0 smtolpd charfers so as
{a e of wignifiounce s bome vule eharler ¢ities pobrally,
See Wi, $igl CROT 5, providing for the snmnee of
apindons on questiosy ol “publis fmperkinge,

« Minn, Stat. §8.07 (1474) Mote those officialy to whon
opinions way be Issued., That soction provides as follows:

The attorney gencral on application shail give his opin:

fon, I wriling, to couniy, clty, town attorieyd, or the
attorneys for tha hoard of a school digtriet or nnorgant
sed tevritery on quantions of publle Impoidnnee; and on
application of the comminsionsr of eduegsiion he shall
give bia opinien, in writing, apon any question ariaing
vnder the Juws rolatinyg to public sehools. On all school
miattors sneh opinion shall he decisive until the question
involved he doulded otherwise by a courl of gompelent
Surtsdietion,

See algy Minn. Stut, §8 8.08 {(regrrding opiniong to thae log-

IN THIB I880R
fubfoat Gy, Mas, Dntod
ATTORNEY GENERAL: Opinlons Of.

628-a 5/8/75
COUNTY: Pollution Controli Solld Wastae,

1R6a-68 5/21/7%

Iy sonstroing & charter provision, the valey of statulory
copstrselipn are gentrully upplicable, See & MeQuillin,
Munlaipa! Corporations ' 528 (3rd e 1958). The declarsd
ohject of stotnlovy consiruation 1846 axeerfuly wid eifec
fuate the hdention of the legislaturn. Minn Sial. $ 34518
CIET4). When thewards of o slatule ore pol expliclt, the
legisiature's inlont may be ascérteinod by ehsidering,
smony olher Wdngs, the oceasion aml necessity 9t (he law,
the pleevitlanees under whish [ was enacted, the wischief
loobe vernedied, and the objeet o be sitatned, 34,

Thite, an interprelation of o ebsoder provishin sdeh e
thal refereed U i the facts would require an exeminaling
af o nuwber of faclors, tmany of awhish ave of 4 geouliarly
laeal aniee, Local oilinials ralher thn sfate olfistaly Hee
thoy I the wast advanlagrens posilion fo veeognize and
evaluate the factors which bave 6 he considerad b oon-
ghegiagy st o pravides. For thess reasons, the oity stlor
nay iy the appropviai officiul 1 analyse questlons of the
type presentad and provide his ov her opinfon fo the
muniuipal comna! or olhay mmieipal agency. The same is
true with respech o gquestions conedining the menning of
oihed feos! legal provisiens sueh ag erdinances wid yesoie
tons. Shnfler wonsideralisng detate that provisions of
fedornl s generntly be consbrued by the appvepridle
federad authority.

For purpsass of summarisitg the rules diseussed in
this siwl yirfer opinions, we note ihat rulings of the Attorney
Genarad dy nol oriinarily wndoriake to

(1) Detorminge Bur ponstitubivnaiity of state siudabes siee
s oflive may deeny I appropeiide b intervene and de-
fond challenpges 1o (he comuiuliofsiity of stalnles, Ses
Mim, Stat, 5 5E80Y 118%3: Mupe I Civ, App. Do 194
M Dt €L {Civ ) B 804y Op. Ally, Gen, 7330, July
23, 1545,

(4 Make factual defgrminations sivee this offies is nwt
eouipped to lovestigude and evaluate questions of faet,
Bee, e, Ops, Atly, Gen, $%a-11, May 10, 1655 snd 12389,
Aprib U148,

{2y Tolespret the musning of tosy in confracts gad slher
apresmments wlnee the terms are penerally adopted {for
the ppose of preseeeiog the Infet of Dhe parlics and
consiriing their meaning ofen involves fielonl delurains
atigng uz 1o soeh infoni Sve, Op. Alby. Gen, 8285, July
2%, 1875,

4y Decide questions which are Ykely lo arise in Ktiga-
Hon which is underway o s isiminent, slnce our apin-
jors arve advisvry aptd wa must defer to the judiciary in

iFlidare wngd legigtatve commiticon and commissions and
fo ghute offfciaip sngd agencics) and 270,08 (regarding opin
long o the Copontasionor of Revonug),
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such cases. Sce (Ops. Atty. Gen. 510M, Oct. 18, 1956, and

106n, March 30, 1951,

(5) Decide hypotheticnl or moot questions, See Op. Alty,

Gen. 518M, May 8, 1051.

(8) Make a general review of r local ordinance, regula-

lion, resoludion or contract to delermine the validily

thercof or fo uscertain possible legal problams, since

the task of making such a review s, of course, the re.

sponsibility of local officials. See Op. Atly. Gen, 477b-14,

Oct. 9, 1873,

(7) Construe provislons of federal law. Sce fexiual dis.

cusslon supra,

(8) Construe the meaning of terms in elfy chavlers and

local ordigances and rmsolutions. See taxiual diseudsion

supra.

We trusl that the foregoing general statemen! on the

nature of apinions will prove to be informative and of
guidunece to lhuse requesling opinlons,

WARREN SPANNAUS, Attorney Goneral
Thomas G, Mattson, Assist, Atty, Gen,

H

MAY, 1985



2016
City Clerk Election Guide

Office of the Minnesota Secretary of State
Elections Division
180 State Office Building
100 Rev. Dr. Martin Luther King Jr. Blvd.
St. Paul, MN 55155

Phone: (651) 215-1440
Toll Free: 1-877-600-8683
Minnesota Relay Service: 1-800-627-3529

Email: elections.dept@state.mn.us
Website: www.sos state.mn.us



Dffice of the Minnesota Secretary of State

NI




TABLE OF CONTENTS

(R3]

ABBREVIATED ELECTION ADMINISTRATION CALENDAR bt s i it erssmisiacs vt e

oo

LIST OF ELECTION ACTIVITIES BY MONTH Lot es s o erasi s 6455 e st 0ot e tnas e oo s bt i

w2

2.0 ELECTION ADMINISTRATOR TRAINING AND CERTIFICATION ...

2D INITIAL CERTIFICATION e
2.2 ANNUAL CERTIFICATION MAINTENANCE
2.3 CITY CLERK ELECTION ADMINISTRATION TRAINING AREAS

LWWHAT ARE PRECINCTS? it s e e e s b e e hensi o han o 0 s a5 40 Eo 7 mmams i n e s
3 2 PRECINCT BOUNDARY CHANGVS .
3.3 ANNEXATIONS AND PRECINCT BOU’\JDARY CHANGES
3.4 HOUSE NUMBER & STREET ADDRESS CHAI\GES

et
£

4.0 POLLING PLACES (e cen e i visarn o et et sin b

b bt
wr own

4,2 EMIERGENCY DESIGINATION Lottt ittt e ot s v aeasremaesamameas o aa 5 omas 65t s 250 0 447087 00 o at s hn aanr i mhoren e s 60 2344 65
4.3 COMBINED POLUNG PLACE oo s s esen s e sae
45 POLLING PLACE ACCES)IB!LITY . ,

4.6 POLLING PLACE MATERIALS AND EQUIPMENT .

4.7 ELECTION S’JPPL[ES/COSTS .

=
1 &)

L ELECTION JUDGE QUALIFICATIONS oot ei sttt eree et sees s as s cae s ot aran s ra3 it eenes 303 £ s p 545050
5.2 STUDENT ELECTION JUDGE TRAINEES ot oot es et eo s s es reoma s s see s toms e sn s 1o soes e s s sy oneseseresm et ssrns ot nes s
5.3 APPOINTING ELECTION JUDGES ot oot oottt sere e ras e eeas o2 es s 113 o 2b e ees e o e e ot ot a7 e

5.3.1 COUNTY LISTS ., .

5.3.2 APPOINTMENT BY cmf couwch

5.3.3 PARTY BALANCE . .

5.3.4 REQUIRED NUMBFR OrELECT!ONJUDGES

5.3.5 HEAD ELECTION JUDGE 1ot oo ierasasssories ot e sams estsracs e seess o arons e essos esmesesneres s srasir oot sioss s casaneas
5.5 COMPENSATION Lot irinsses oamones eoes s srass s et orem s s obines et asns s s ear st ass e sttt ot bt e o125 o s o4t 51 e
5.5 TIMIE-OFF FROM WORK L. ceiaveimmeressoserere s orensianassis 515 emtn 50 5 amssn bt s enisstnmssson o s s massasnos treere s esons s ipensa st mnens
5.7 ELECTION JUDGE TRAINING .o oottt ettt et et e sttt e e ir i s e ettt gttt

5.7.1 CERTIFICATION AND ADMINISTRATION .o,

5.7.2 ELECTION JUDGE TRAINING PLAN AND COURSE CONTENT ’

5.7.3 HEALTH CARE FACILITY (HCF) ABSENTEE VOTING ELECTION JUDGE TRAINING

5.7.6 HEAD ELECTION JUDGE TRAINING oottt e oottt mr s s

5.8 ABSENTEE BALLOT BOARD ELECTION JUDGE TRAH\J!NG e e b ev ey e er s o oo i ¥ s

B.0 GIVING NOTICE oo e 6o doranie SE S SN s et v g R

6.1 CANDIDATE FILING PERIOD NOTICE .. it s s s covedics 50040055 amshab e d0 s o oo
6.2 ELECTION NOTICE TO COUNTY AUDITOR
6.3 ELECTRONIC VOTING SYSTEM NOTICE REQUIREMENTS ...
6.3.1 NOTICE OF PUBLIC ACCURACY TEST (PAT) ............
6.3.2 NOTICE TO OSS OF USE OF NEW EQUIPMENT Lo eiiimaiimr as e iresmimms cwbor ssinrsdn s s o sis i3
6.3.3 NOTICE TO PUBLIC OF NEW VOTING SYSTEM ... . .
6.3.4 NOTICE TO SECRETARY OF STATE OF CHANGE IN PLAN oottt i aosbasaiioi fain s e i3 ovs e s s asenes

Office of the Minnesota Secretary of State 3




5.4 NOTICE OF MAIL ELECTION PROCEDURES .....oe e i ans T U TR RO S RO
6.5 PUBLIC NOTICE OF ELECTION Lottt iitce oisttsce it araresssme s e rasnss e e o020 o3 comnia 20050021 o amn s sk enns st er et
5.6 NOTICE OF NQ PRIMARY Gt

6.7 SAMPLE BALLOT woiiviei oo

7. LFILING PERIOD (i e s eyt en s b ah 1S S Y o he b e b0 e ey Coas ke 7 E ar s a5 r e b sen s hs 0 $h a4 Sana e
7.2 CANDIDATE ELIGIBILITY Lot ee et e in s amae e o e s aa'san 5y coanitl e 5w e ottt ea s as et Seeno b
7.3 F]LING PROGCESS o e am s s risb o s mae oni ea e ka5 Eh s 50 s a 1 s 42 e 4o e cevserarares fu e anaran ey
7 3 2 NON- PARTISAN VACANCY IN NOMINATION .............................................................................................
7.4 CAMVIPAIGN PRACTICE AND FINANCIAL REPORTING (CAMPAIGN MANUAL) ..ot et bt < enranen e

7.5 CAMPAIGN COMPLAINTS (i O S s N U S Y P USRI TISION
7.6 STATEMENT OF ECONOMIC INTEREST (o oiiiiiririsiosiuas b inm it farosa e e ssres e s es e stmame s sensonsms oot ates ot s0sbas s oo svson oo sessisons

25
25

e 25
.25

.26

26

i<

27

-

A

28
28
29
30

.31

8.0 BALLOT PREPARATION .ocoirirncniviion U SN S bt PR R e e e e

8.1 BALLOT PRINTING ARRANGEMENTS ... nnbio s a3 enrae b s e SR, e e s
8.2 BALLOT LAYOUT oot S SR REDEFION i . R
8.2.1 OPTICAL SCAN BALLOT LAYOUT ...ttt o s doras osiadis s L ahinias cramt s dabm e emns s oncomenersvnnssessnass

31
32
32

v 32
32

8.3 PROOFING TIPS.. e e e o a e e e s s e )
8.4 COURT REMEDY FOR ERRORS AND OMISSIONS‘....,..W,.,.,,‘..,‘,A.m

5.0 BALLOT QUESTIONS 1ottt e e e em e e s i3 an < i

9.1 WHAT ARE BALLOT QUESTIONST 1ottt teiiha s sos s o i35 30 e 538505 5401 554 5 b v 255 005 0o oo a1 54 e
9.2 PETITIONS .. e iasador e
9.3 ADVISORY ELECTIONS VT U .

9.4 BOND AND LEVY REFERENDUMS

10.1 WHAT ARE VOTING SYSTEMST Lottt i iorias s comcommas sois eves 64 5085 st 1 5o xah a4 vsmano st 254 04 nse e 1m0 ames e enseeene
10.1.1 OPTICAL SCAN ..o,

10.1.2 ASSISTIVE VOTING DEVICE
10.1.3 PICTURES OF VOTING SYSTEM EQUIPMENT CERTIFIED FOR USE IN MINNESOTA POLLING LOCATIONS:,

10.2 STATE COOPERATIVE PURCHASING VENTURE [CPV)ousoiioriisirinivtamsisnisemaie s iaios s gomescsnssn s oririos ssmsravssansase s
10.3 PROGRAMMING AND BALLOT LAYOUT oo i s s e e s s s RSN e e

11.1 PREPARING TO ADMINISTER ABSENTEE VOTING
11.1.1 ADMINISTERING ABSENTEE VOTING ...,

11.2 AGENT DEUVERY Liriisiciiimimmierasinnstsnss weraios

11.3 SPECIAL CATEGORIES OF ABSENTEE VOTING
11.3.1 MILITARY VOTERS & VOTERS TEMPORARILY OUTSIDE OF THE U.S.......
11.3.2 VOTERS INDEFINITELY (PERMANENTLY) OUTSIDE OF THE U.S, (FEDERAL BALLOT ONLY)
11.3.3 FEDERAL WRITE-IN ABSENTEE BALLOT it veidas i ia s oo s sins eonsion s cadosaes's

12.0 ELECTION DAY ..o it ennioniinnnns iy v it s v e PR P S T ST Ry evres

12.1 VOTING HOURS & POSTPONEMENT oococovr e emscce R e e
12.2 ACTIVITY IN OR NEAR THE POLLING PLACE vvvoocovovsoeveeassseentonessecossis i seoscasisio et s oo
12.2.1 AUTHORIZED PERSONS IN THE POLLING PLACE DURING VOTING . ovevrsonsecrissinecsesoronesasmssner s oo
12.2.2 MEDIA ACCESS wovvcvvvoveviseessessses s sesessse s masmsesees et et e e
12.2.3 PROHIBITED POLLING PLACE ACTIVITIES ittt et s ris e sesseaserants s e cnse e
12.3 ELECTION JUDGE NEUTRALITY IN THE POLLING PLACE w..ooooeeevioscccorcsesiesaectsmesasions s oot st
12.4 ELECTION DAY VOTER REGISTRATION w.occosiveermns ot asecnsos et st oo b5

Office of the Minnesota Secretary of State 4




12.6 EMERGENCIES ..o e e s Ak e e Bt re e s e e s i oo 44
12,8 SUMMARY STATEMENTS oot i P et et 45

13.2 CANVASSING OF THE RETURNS ..oorvericicinnas
13.3 RECOUNTS... .
13.3.1 PUBUCLY FUNDED MUNICIPAL RECOUNTS
13.3.2 DISCRETIONARY MUNICIPAL RECOUNTS...,
13.3.3 BALLOT QUESTION RECOUNTS ittt iconcieiimi o ot sotans a1 03 sa e ast st anos £ rasic i s s rin omr e sines oo
13.4 CONTEST OF ELECTION oottt et e feneiien Crsenestinn £ e

13.5 CERTIFYING RESULTS .ot v i s o sy s s b bt e e
13.6 CAMPA|IGN FINANCE REPORTING wooiveiiiit v i s e o ais coras th eoas et s pontn e 05508 o oas s baans om0 ro s 0wy e sty a0
13.7 CERTIFICATE OF ELECTION to1 ioiitvreirrecavas romtansmmscsssriocasassss ssahoris dooncenomessenssaibant 15 smemssssnmmssisssns ontannsssnmscusiotonsis 1remsishas

14,1 OCCURRENCES oo it it
14.2 FILLING VACANCIES

15,1 UNIFORM LOCAL ELECTION DAY Lot iiiiiiniiee s mis it aciiatasmranos st aad i b2 e ns b coentiar s s wo s ca aons 2 astn s 15000 ove e
15.2 MAIL BALLOTING AND MAIL ELECTIONS .1 vii it et e esnn o aies e e 5 0 s o 70 2me s st e
15.2.1 MAIL BALLOTING .. e . .
15.2.2 MAIL ELECTION QUEST[ONS B U T O SUD TR P TOTOOREON
15,4.1 STATE PRIMARY ..o
15.4.2 STATE GENERAL ELECTION ...
15.4.3 SUMMARY STATEMENTS FOR RETURNS .........
15.4.4 CANVASSING uvirsesiiinsisiimsiaricisisanassinere s
15.5 SCHOOL DISTRICT ELECTIONS 111 ivviiversircerasininne s

APPENDIX 2 s O PP O T PRV EO PP TPOIPION 61
EXAMPLE POLLING PLACE SUPPLY LIST oo s rbeaiais UV D I PRUP PO 61
IMPORTANT TELEPHONE NUMBERS 11t comiries s cncniinsemesamis srsamas i mm i 55 03200 G b wsan a0 55 50mt ot 150 srsniaswctnsssincs et cmcanssnnes O

Office of the Minnesota Secretary of State 5




ABBREVIATED ELECTION ADMINISTRATION CALENDAR

This abbreviated calendar lists important deadlines related to a state election year. Each listing
includes citations to Minnesota Statutes or Minnesota Rules. Minnesota Statutes and Rules are
available at www revisor.leg.statz.mr.us. This calendar is not intended to provide legal advice and
should not be used as a substitute for legal guidance. Readers should consult with an attorney for

advice concerning specific situations.

When a statutory reference is to a certain number of days before an election or other event, start
counting from the day before the event. When determining the days after the event, start counting
from the day after the event, If the last day falls on a weekend or legal holiday, that day is usually
omitted. For example, if a deadline falls on a Sunday, that day is omitted and Maonday becomes the
day of the deadline.

The complete detailed version of the 2016 Election Calendar is available at the 0SS Elections
Calendars website located at www sos. state. mn.us/election-administration-campaigns/election-
administration/election-calendars/.

May:
e 5-17-2016 to 5-31-2016: Candidate filing period (cities with a primary) — not more than 84
days nor less than 70 days before election. The municipal clerk's office must be open for
filing from 1:00 p.m. to 5:00 p.m. on the last day of the filing period. M.S. 205,13, subd. ig

June:
e 6-1-2016: Last day to change precinct boundary — no later than june 1 in the year of the
State General Election. M.S. 20481+, subd, 4

«  5-2-2016: Withdrawal period ends {cities with a primary) — until 5;00 p.m. 2 days after
filing closes. M.S. 2048,12, subd. 1, 205 13, subd. 6

» 6-24-2016: Absentee voting available for State Primary Election — during the 46 days
before the election. M.S. 2038.05, subd. 2; 2038.085; 2045835

July:
# 7-19-2016: Voter pre-registration closes —at 5:00 p.m. 21 days before the primary, M.S.
201.061, subd. 1

August;

e 8-2-2016 to 8-16-2016: Filing period for cities without a primary — opens 98 days before
and closes 84 days before the election. Hospital district office seat candidates also file with
city or town clerk during this same time period. The municipal clerk’s office must be apen
for filing from 1:00 p.m. to 5:00 p.m. on the last day of the filing period. M. S, 205 13, subd,
1a; M.S. 447.32, subd. 4

s 8-6-2016 & 8-8-2016: Clerk’s office open for absentee voting (if applicable) — from 10:00
am to 3:00 p.m. on the Saturday before the election and until 5:00 p.m. on the day before

the election.
s B-9-2016: State Primary Election Day — 2nd Tuesday in August. M. 5. 205.065, subd. 1,

Office of the Minnesota Secretary of State 6



¢ 8-12-2016: Canvass primary results — the canvass must be conducted on the 3rd day after
the primary. A canvass may be conducted on the 2nd day after the primary if the county
auditor of each county in which the municipality is located agrees to administratively review
the municipality's primary voting statistics for accuracy and completeness within a time that
permits the canvass to be conducted on that day. M.S. 205.065, sihd. 5

s B8-18-2016: Withdrawal period ends for cities without a primary ~ until 5:00 p.m. 2 days
after filing closes. M.S, 2048,12, subd. 1, 208,13 subd, 1a

September:
+ 9-23-2016: Absentee ballots available for State General Election — 46 days before state
general election. M.S, 2038.05, 203B.081; 2048.35

October:
10-18-2016: Voter pre-registration closes for November general election — at 5:00 p.m. 21
days before the general election. M5, 201067, subd, 1

L

November:
11-5-2016 & 11-7-2016: Clerk’s office open for absentee voting (if applicable) - from

L4
10:00 a.m. to 3:00 p.m. on the Saturday before the November general election and until
5:00 p.m. on the day before the election, M.S. 2038.085

e 11-8-2016: State General Election Day — the 1st Tuesday after the 1st Monday in
November. M.S. 2040,03; 205065, subd. 1

e 11-11-2016 to 11-18-2016: Canvass the results of the November general election —
between the 3rd and 10th day following the November general election. M.$.204C.33,
subd. 1, 205 185, subd. 3

January:

@ 1-2-2017: Terms begin for city officers elected at the November general election — 1st
Monday in January following the year of election. M.S. 442.02, subd. 2
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LIST OF ELECTION ACTIVITIES BY MONTH

Jan‘L‘x‘ary

Flected city officials take office.

Confirm the city’s contact information with all the county auditors that fall within your
city’s boundaries,

Confirm city’s election schedule, odd or even year general elections? Primary
possible?

Charter items that affect elections?

Confirm offices that are scheduled to be on that year's general ballot.

Inform county auditors as to potential special elections, vacancies, change in election
schedules, change in primary possibility, etc.

Confirm health care facility outreach locations and contacts.

March

Possihility of city meeting restrictions on statewide caucus date.
Make note of election supplies on hand and contact auditors to replenish supplies if

needed.
Review HR policies regarding hiring and appointment of election judges.

April

Many election year materials, guides, calendars are updated for the year’s election

cycle and placed on OSS web pages.
“Primary possible” candidate filing notices.

May

Even years, many OSS election year paper materials are delivered to Auditor’s Office
for distribution to local jurisdictions.

“Primary possible” candidate filings.

Primary ballot preparation, In odd years, counties might not assist with ballot ordering
activities.

Campaign financial reporting.

Evenyears, political arty election judge lists are shared with municipalities.

June

Absentee voting for primary elections begins. UOCAVA ballots are distributed by 46

days by county auditors.
Odd years, master lists provided by all counties for primary voting not using SVRS.

July

Primary AB voting continues.
Election judge training conducted by auditor or delegated municipal clerk.
Notices of candidate filings for jurisdictions that are not “primary possible.”

August

Primary elections. Canvass meetings. Notices of nomination.
“Late” candidate filing period,

Campaign financial reporting,
Begin preparing general election ballots. In odd years, counties might not assist with

hallot ordering activities.

September

Review previous years’ election items and determine if retention period is over,
AB voting for general elections begins. UOCAVA ballots are delivered by 46 days hy

county auditors.

October

AB voting for general elections continues.

November

General Election, Canvass meetings. Certificates of election.
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1.0 INTRODUCTION

This guide is designed to aid city clerks and their staff to administer city elections. Please use this
guide with the Office of the Minnesota Secretary of State (OSS) publication “Minnesota Election
Laws”, Citations in this guide refer to the Minnesota election laws (M.S. citations) or rules {M.R.
citations). Full text of the Minnesota election laws and rules can be found at the 0SS Election Law
website located at htip//www.sos state.mn.us/election-administration-campaigns/election-
administration/election-laws/.

if you are using an interactive electronic’edition of this guide, you may simply click on the citations
to retrieve current statute or rule, For home rule charter cities refer to your city charter for
specifics concerning your municipal elections.

City clerks have a key role in administering the election process that involves a sequence of “must
do” tasks. For this reason, this guide is organized to generally follow the election calendar.

For a more comprehensive view of election administration in Minnesota we refer you to the
following election guides:

e County Auditors Election Guide

« Township Clerk Election Guide

= School District Clerk Election Guide

# Election Judge Guide

¢ Voting Equipment Testing Guide

« Absentee Voting Administration Guide

¢ Mail Election Guide

e Recount Guide

s Post Election Review Guide

e« Campaign Manual
These guides, traihing materials and other publications are updated periodically. Current editions
are available at www. ses.state.mn.us/election-adiministration-campalgnsfelection-
administration/election-guides/. Please contact this office if you have comments on how this
publication could better support the needs of city clerks.
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2.0 ELECTION ADMINISTRATOR TRAINING AND CERTIFICATION

City clerks who serve as the local election administrators must be trained and certified before they
may administer elections:

2.1 INITIAL CERTIFICATION
e initial certification requires successful completion of five hours of training
¢ initial certification is good for the election cycle in which it is earned and through the

following election cycle
» each election cycle begins on lanuary 1 of an even-numbered year and ends on December

31 of an odd-numbered year
2.2 ANNUAL CERTIFICATION MAINTENANCE

To maintain certification to administer elections, city clerks need to complete 4 hours of election
training during each election cycle after the expiration of the initial certification, M.K. 8740.2700);

Palabr Svb AP

clerk is responsible for training election judges. If delegated, the clerk must complete, in addition to
the initial training or maintenance training, a “train the trainer” course conducted by or approved

by the 0SS before each state primary election, M.R. 8240.1100

If a city clerk is designated to provide absentee voting using the statewide voter registration system
(SVRS), the clerk must receive training approved by the 0SS on the use of SVRS before accessing

the system. The auditor will notify the OSS of the clerk’s access to the system, M.S. 2038.05, subid,
e

There is emergency training provisions in statute for a city clerk who has taken office less than six
months before an election. They may administer that election after completing two hours of
emergency training conducted by the home county auditor or the OSS. M.R. 8240.0108, subp, 2;

8240.1100; 82402700
2.3 CITY CLERK ELECTION ADMINISTRATION TRAINING AREAS

City clerk election training addresses the following:

» post election duties. M.R. £240,2700,

= candidate filings;
e campaign practices; subp. 5
» campaign finance;

e election calendar;

o ballot preparation;

+ election judge recruitment and duties;

s notice requirements;

¢ voting systems,

s mail elections;

s absentee voting;

¢ local procedures; and
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2.4 ALTERNATE TRAINING

Up to four of the five training hours for initial certification, and three of the four training hours for
certification maintenance, may be from other sources, subject to the approval of the home county
auditor. Time spent attending, or teaching, election judge training may be counted toward a clerk’s
initial certification or biennial certification maintenance requirement, however, “train the trainer’
sessions may not be counted toward these requirements. The clerk’s county auditor will issue their
election administrator certificate and maintain a record of related training. M.5. 2048 25 M.R.

8240,27200, subp. 6, 8240.2700, stthp. 7
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3.0 PRECINCTS

County election officials must know when municipal governments change precinct boundaries to
ensure that voter registration records for affected voters in SVRS and the related online precinct
finder are updated. The address ranges that individual voters are tied to in SVRS must be kept up

to date. M.S. 201,022 M.R. 8200
3.1 WHAT ARE PRECINCTS?

Precincts are the basic geographical areas for organizing and administering elections. The graphic
below shows three different sample precincts: Buffalo P-3, Buffalo P-4 and Buffalo Twp.
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Precinct boundaries are established by the governing body of each municipality, and the county
board in unorganized territories. City councils and township boards establish precinct boundaries
as the result of various requirements in state statutes and also to suit the needs of the community.
At a minimum, each municipality must be at least one precinct; additional precincts are necessary if
the municipality is divided by a county, county commissioner, legislative or congressional district
boundary. Within these broad requirements, municipalities may create as many or as few
precincts as suits the community. Precincts are not tied to population size, However, precincts

3.2 PRECINCT BOUNDARY CHANGES

The municipality (or county board for unorganized territories) may make precinct boundary
changes at any time except:
» after January 1 of a year ending in O until after the legislature has been redistricted except
for certain annexations or to divide an existing precinct;

+ after June 1 of state election (even) years; or
« within 10 weeks before the next election. M.S. 2044, 14, subdy. 3 & 4

Precinct lines must not cross city, ward, county, county commissioner, legislative or congressional
district boundaries. When municipalities are further subdivided into two or more precincts, the
boundary between two precincts should follow “visible, clearly recognizable physical features” or
the jurisdictional boundaries {M.S. 204B.14, subd. 6 was repealed in 2015). Examples of
recognizable physical features include streets, rivers and railway rights-of-way. Precinct
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boundaries may also follow school district boundaries that are lacking a recognizable physical
feature. if necessary, 2 precincts may be formed which share a boundary that is not located on a
recognizable physical feature, as long as the boundary of the two precincts combined is entirely
located on recognizable physical features or jurisdictional boundaries. The names of these 2
precincts are no fonger required to reflect their adjoining relatipnship (e.g. 1A, 1B) (M.R. 8255.0020

2

repealed in 2016), M5, 204814, subids. 2 & 3

The city clerk (or county board for unorganized territories) must provide the following notification
after a boundary change occurs:

¢ must immediately notify the county auditor and the OSS;

o must file a corrected base map with the county auditor and the 0SS within 30 days after the

boundary change was made;

« post a notice of the change for at least 56 days; the change cannot go into effect until a
notice has been posted for the 56 day period; and

« if polling locations change, make arrangements with the caunty auditor to notify the
affected voters and their households of the change. M.S. 204B.14, subd. 5

The county auditor must use the corrected map filed by the city clerk to update the precinct finder
in SVRS. The corrected map and precinct finder must be made available for inspection. If a
municipality makes a change to the boundary of an election precinct (or if an annexation occurs
affecting a precinct boundary) the auditor must notify ¢ach school district with territory affected by
the boundary change at least 30 days before the effective date of the change. M5, 2048, 14, subd.

5

The map information sent to the 0SS is used to update the statewide database of precinct and
election district boundaries, The precinct map data is used by a variety of state agencies and
available to the public for download. A variety of maps are available for download at the 0SS Maps
website located at s.«w_zw.sos}fstatemn.u‘s/e)r;&:?i‘am»ac*iministzmif;m»camQe}i;:ms]dzaia«m’a’psj. Printed

maps are also available from OSS for the cost of production. M.S. 2048.146

3.3 ANNEXATIONS AND PRECINCT BOUNDARY CHANGES

A common trigger event for precinct boundary changes is municipal annexation, which usually goes
through the Minnesota Boundary Adjustmiants unit of the Office of Administrative Hearings. The
Minnesota Boundary Adjustments staff works with property owners, local governments, and state
agencies to review and facilitate municipal boundary adjustments. After an annexation has
occurred affecting a precinct boundary, the city clerk must comgly with the precinct boundary
change requirements in M.$. 2048.14, subd, 5, described above, Annexed territory may be
incorporated into the existing adjacent precinct if the new precinct meets all legal reguirements
and the pre-annexation municipal boundary was not coterminous with a county, county
commissioner, legislative or congressional district boundary. Coterminous boundaries have a
boundary in common. In the graphic in Section 3.1, the boundaries of the Buffalo P-3 precinct are
coterminous with the boundaries between County Commissioner Districts 3 and 4.

If the pre-annexation municipal boundary was coterminous with a county, county commissioner,
legislative or congressional district houndary, 8 new precinct must be created. If the affected
territory is ¢entiguous with the municipal boundary, in the same county, and contains 50 or fewer
fegistered voters, the OS5 may move the Boundary to be coterminous. Please call the Elections
Division at (651) 215-1440 or 1-877-600-8683 for more information on the process of obtaining a
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A change in the boundary of a precinct that has occurred as a result of a municipal boundary
adjustment that is effective more than 21 days before a regularly scheduled election takes effect at
the scheduled election. A change that is effective less than 21 days before a regularly scheduled
election takes effect the day after the scheduled election. M.S. 2048, 14, siilid, A¢

For additional information on boundary changes and annexations see the redistricting information
available at the Minnesota Legislative Reference Library.

3.4 HOUSE NUMBER & STREET ADDRESS CHANGES

If a municipality administratively changes the number or name of a street address of an existing
residence, the city clerk shall promptly notify the county auditor and the county auditor shall
immediately update the voter records of registered voters in SVRS to reflect the change. A
municipality must not make a change to the number or name of a street address of an existing
residence effective during the 45 days prior to any election in a jurisdiction which includes the
affected residence. M.$. 201,11, subd, 2
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4.0 POLLING PLACES
Polling places are designated by the governing body of each municipality or each county for
unorganized territory.

4.1 DESIGNATION

The governing body of a municipality making the polling place designation must designate, by
ordinance or resolution, a polling place for every precinct. The polling place designation remains in
effect until the governing body makes a new designation. Changes cannot be made less than 90
days before the next lection, including school district elegtions or refeéranda, noranytime between
the state primary and state general election. The county auditor needs to be votified of polling
place changes when they are made so county staff can update the polling place in SVRS and work
with the governing body to appropriately notify voters. The governing body making a polling place
change must notify every affected household with at least one registered voter by non-forwardable
mail at least 25 days prior to the next election, .8 2048, 16 suhds. 1o & 3

All polling places must be:

s fully accessible (see section 4.4);

» large encugh to accommadate the election activities;

e free of other, non-election, activities;

»  smoke free;

s liquor free and not next to a liquor service area; and

» for cities in the metro area, within the precinct or within one mile of the precinct boundary
or it is part of a combined polling place {see the Combined Polling Place section below).
MLS. 144,414; 200.02, subd. 24: 2048.16, subd. 1

Note: Governing bodies using school district buildings as polling places should contact the school
district annually to verify that their security requirements have not changed.

4.2 EMIEERGENCY DESIGNATION

The only exception to what is in 4.1 above is when at emergancy renders the original pollinig place
unusable, the election judges can move the polling place [with permission of the administering
clerk or county auditor) to another nearby location, M.5. 2048.16, subd. 3

Election judges must do the following when designating an emergency polling place:

= meet at original location on Election Day;

« fill election judge vacancies;

e« announce the polling place change to any voters who show up at original location;

e post notice indicating the polling place change (must be easily seen by voters in vehicles);

and
¢ meet at new polling place and post notice indicating the change: M.S. 2048217

4.3 COMBINED POLLING PLACE

Under certain circumstances, the governing body of a municipality may combine polling places into
a single, accessible location, with a single team of election judges. A copy of the ordinance or
resolution establishing a combined polling place must be filed with the county auditor within 30
days after approval by the governing body or, in the case of multiple municipalities, all governing
bodies. Separate ballot boxes and separate returns are kept for each precinct involved.
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A single, accessible, combined polling place may be established no later than May 1 of any year in
any of the following:

¢ cities of the 3" and 4" class;

¢ cities located in more than one county;

* contiguous precincts in the same city;

¢ up to four contiguous municipalities located outside the metro area and in the same county;

* noncontiguous precincts located in one or more counties subject to approval by both of the
governing bodies of each municipality and the secretary of state; and

* mail election precincts, in which case the designation by the municipality or the auditor of
only one centrally-located polling place is required. See the Mail Voting Guide found at the
0SS Election Guide website found at www.sos. state.mn.us/alection-administration-
campaipns/election-administration/election-guides/. M.S. 2048.45; t4204B.14

Note: The metropolitan area is defined as Anoka, Carver, Chisago, Dakota, Hennepin, Isanti,
Ramsey, Scott, Sherburne, Washington and Wright counties. M.S, 200.0.2, subd. 24

One precinct-count voting system and one memory unit may be used to count ballots for combined
precincts. A separate sumfnary statement must be produced for each precinct being counted by
the precinct count voting system and the voted ballots must be separated and sealed by precinct,
M.R. 8230.4365

A municipality withdrawing from participation in a combined polling place must do so by
resolution. The resolution of withdrawal must be filed with the county auditor no later than April 1

of any year. M.S. 2048.14, subd. &

4,4 VOTER NOTIFICATION
When municipalities change polling places, in addition to notifying the auditor to update SVRS, they

also must notify all affected households with at least one registered voter by a non-forwardable
mailing no later than 25 days before the next election. M.S. 2048.16, subd. 14

There are multiple ways to provide the required voter notification:

» The clerk may request that the county auditor mail a Postal Verification Card (PVC) to all
households with at least one registered voter in the affected precincts,
¢ The clerk may request that the county auditor mail a PVC to all the voters in the affected

precincts.
s  The clerk may purchase household address labels from the OSS to send their own

notification to all affected households with at least one registered voter.
s The clerk may purchase vater labels from the 0SS to send their own notification to all

affected voters.
Be sure the County Auditor enters the new polling place information into SVRS BEFORE PVCs are
mailed out.
Order forms to purchase labels are available from the 0SS Voter Information Request website
located at www.sos.state.mn.us/election-administration-campaipns/election:
administration/election-administratorforms/.
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4.5 POLLING PLACE ACCESSIBILITY

Federal and state laws require that all polling places be fully accessible and usable by elderly voters
or voters with disabilities, pL.S 2048.16, subd. 4

Minimum requirements include:

s paved parking with extra wide spaces reserved for disabled persons;

e curb cuts or temporary ramps;

e paved main routes free of stairs or with ramp or elevator bypasses;

e entrances/doorways a minimum of 32 inches wide;

s walkways and hallways at least 36 inches wide;

« hallways free of protrusions overhanging the floor;

s handrails on all stairs;

¢ signs directing voters around obstructed entrances or stairs to accessible routes;

s signs outlining the assistance available to voters; and

» one or more wheelchair accessible voting booth(s) or station(s) with stable, flat writing

surfaces 34 inches high. A5, 2048.16

Minnesota election law offers some additional accommodations if the voter needs assistance with
the voting materials:

+ voting by absentee ballot;

» curbside voting;

¢ ateam of election judges from different major political parties to provide assistance in the

polling place;

= vyoters bringing someone of their choosing to assist in the polling place; and

¢ assistive voting equipment available at the polling place. M.S. 2038.02; 048,16, subd. 5;
When using large buildings such as a school or athletic complex for a polling location, accessible
parking is to be made available at the closest entrance to the golling place within the building. |f
the building’s permanent accessible locations are at another entrance, election judges are to use
the accessible parking signs found in their election supplies to set aside accessible parking spots
right next to the entrance that is the shortest distance to the polling place within the building.

Municipalities should visit polling locations periodically to verify that polling locations are still
accessible, The Office of the-Secretaryof State Polling Place Aécassibility Digenostic Togl provides
instructions on how polling place inspections should be performed.

For more specific details on accessibility, the following is recommended: Américans with
Disabilities Act

4.6 POLLING PLACE MATERIALS AND EQUIPMENT

City clerks are responsible for ensuring that all necessary supplies are-delivered to the polling place
for use on Election f3ay. This includes ballots, ballot boxes, voting equipment such as precinct
optical scan hallot counter, assistive voting device, rasters, pasters, flags, and boxes, envelopes and
seals to secure ballots and other election materials. A more extensive example supply list is
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4.7 ELECTION SUPPLIES/COSTS

The clerk is responsible for providing all the supplies for conducting a city election. An example
polling place supply list is provided in the Appendix 2 of this guide, although specific needs may
vary. Generally, the cost of these supplies is borne by the city. Costs may be prorated, however, for
elections that involve other jurisdictions such as county, school district, soil and water district, or a
hospital district. Local units of government can agree on any method of cost sharing that is
mutually agreeable or use methods described in the 0SS Cost Allocation Procedures. This
document is available at the 0SS Election Administrator Forms website located at

www sas state;min.us/election-administration-campaigns/election-administration/election-
administrator-forms/. M.S. 2048.32
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5.0 ELECTION JUDGES
5.1 ELECTION JUDGE QUALIFICATIONS

An election judge must be:

¢ eligible to vote in the State of Minnesota;

¢ able to read, write and speak English;

« appointed by the appointing authority (county, city, township, or school board); and

+ trained and currently certified as an election judge. M.5. 204819, subd, 2; 2048 21 2048,25

Individuals applying to be election judges need to declare their party affiliation, if they are affiliated
with a major political party.

An exception to the requirement that all election judges be trained and certified is provided for
precincts in which less than 100 people voted at the last state general election. In these precincts,
having only 2 of the required number of election judges trained is sufficient if they are not from the
same major political party. If electronic voting equipment is in use in the precinct such asin a statewide
election, it is highly recommended that all election judges be trained and certified. #.5. 2048.25, subd.

3

An election judge cannot be:

a candidate in that election (i.e., they are running for an office on a ballot used in that precinct.
An individual actively campaigning as a write-in candidate is a candidate.);
» the husband, wife, parent, child, brother, sister of or domiciled with (permanently or

temporarily} a candidate;
s the husband, wife, parent, child, stepchild, brother, or sister, or stepsibling, of a candidate or

another judge in the same precinct; or
« achallenger.

o

Individuats who are related to each other may serve as election judges in the same precinct provided
that they serve on separate shifts that do not overlap. .#4.8, 204B8.19

5.2 STUDENT ELECTION JUDGE TRAINEES

High school students, including home schooled students that are 16 and 17 years of age can be trainee
election judges. Students who are 18 years of age or older can serve as regular election judges.

To serve as trainee election judges students must:

o be a United States citizen;

s be at least 16 years of age;

= serve in the county where they reside or adjoining county;
e beingood academic standing; and

« have permission from their school and parents.

Trainee election judges can serve for all elections. They serve without party affiliation and must be paid
at least 2/3 of the minimum wage. They cannot serve past 10:00 p.m. and cannot number more than
1/3 of the election judges in any one precinct. Trainee election judges, like other election judges, are
not required to serve the entire day.

Because trainee judges serve without party affiliation, they cannot perform tasks that must be
performed by two judges of different political parties, like curbside voting. Trainee election judges can
perform any other election judge tasks and should be assigned those duties just as other election
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judges are assigned. Trainees do not count toward the minimum number of election judges required.
M.S. 2048,29; MR 82404654 .

5.3 APPOINTING ELECTION JUDGES

5.3.1 County Lists

Each major political party will furnish electronic lists of potential election judges to the Secretary of
State’s Office by May 1st of even numbered years. The 0SS will in turn furnish the list to the auditor’s
office by May 15th. County auditors must promptly forward the lists to city clerks,

The party lists are used to appoint election judges to serve at elections in their jurisdictions aver the
next two years. If there-aren't enough people on the lists. from your municipslity or no lists have been
received, the governing body may appoint other people who meet the qualifications, #.5, 2048,2.1;

5.3.2 Appointment by City Council

The clerk recommends elections judges to be appointed for the upcoming election (including health
care and absentee ballot boards if applicable), and then the city council makes the appointments at
teast 25 days before the election. The c¢ity council may pass a resolution authorizing additional election
judges within 25 days befare the elgction; if they deeninecessary, If there aren’t endugh people on the
list, the city cotneil may appoint other peaple who meet the qualifications. The ¢ity-council may
svaluate applicants to-determine if they are capable of carrying out the duties. ALS. 2048.23, subd. 2

Note: The clerk may suggest that the council include wording to the resolution to allow the clerk
substitutions as necessary.

Nate: In 1988, the U.S. Immigration and Naturalization Service exempted jurisdictions that hire
election judges from the Form 19 employment verification procedures.

5.3.3 Party Balance

At least two election judges in each precinct must serve with a different major political party
designation (except in school district and township elections not held in conjunction with a siatewids
election, and far studenttrainee election judges). The remaining election judges in a precingt can serve
without an affiliation to a major political party. No more than half the judgesin a precingt may belong
to the same major political party. M.S 204819, subd. 5 M. 5. 2048.21, subd, 2; 2U5A.10. subd, 2;

205.07%, subd. 4

5.3.4 Required Number of Election Judges

A minimum of four election judges shall be appointed for each precinct in the state general election,
provided that a minimum of three election judges shall be appointed for each precinct with fewer than
500 registered voters as of 14 weeks before the state primary. In all other elections, a minimum of
three election judges shall be appointed for each precinct. In a combined polling place, at least one
judge must be appointed from each municipality that has precincts in the combined polling place.
Student election judge trainees do not count towards the election judges appointed per precinct
requirement. .S, 20118,22

Currently, in the State of Minnesota, there are two major parties: Republican and DFL.
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5.3,5 Head Election Judge

When the city council appoints the election judges, they designate one of the judges as head election
judge. The head election judge assigns duties among the judges and is responsible for the performance
of all required duties. In addition to election judge training and certification, head election judges
complete an additional hour of training every two years to be certified as head election judge. M.S.

2048.20; WLR_8240.1750

5.4 VACANCIES

ff a judge doesn’t show up at the polling place or doesn’t perform required duties, the other judges may
select a qualified person from the precinct to fill the vacancy. The clerk may also fill vacancies as they

5.5 COMPENSATION

The city council sets the compensation for election judges, but it must be at least the state minimum
hourly wage. Training and work-related travel time along with work related travel mileage must be
included. Judges may volunteer their time without pay by submitting a written statement no later than
10 days before the election. M.S, 2048.31

5.6 TIME-OFF FROM WORK

People who would like to be election judges may take time-off from work without loss of pay.
Prospective judges must give their employer at least 20 days’ written notice and a certificate from the
city that shows the hours the person will work and rate of pay. The employer may deduct what the
person recelves for being an election judge from their salary for the hours that overlap. For example, if
the employee normally works eight hours per day at $10 per hour {8 hours X $10=880), and the rate of
pay established by the city for election judges is $8 per hour for the same eight hours of service as an
election judge (8 hours X $8=564), the city will pay the election judge $64 and the employer must pay
the difference of $16. As an alternative, if the employee takes vacation for the time off, the employee
can keep the salary paid by the city for election judge service. An employer can also restrict the
number of persons serving to no more than 20 percent from any single work site. An employer cannot

5.7 ELECTION JUDGE TRAINING

5.7.1 Certification and Administration

All election judges must successfully complete training. Student election judge trainees (16 -17 year
olds) complete the same training as all other election judges. County auditors are responsible for
training election judges or delegating the responsibility to municipal clerks, If the clerk will be
conducting election judge training, the clerk or a designee must attend an adult education {“train the
trainer”) training provided by the 0SS. A review of the Train the Trainer Manual found on the 0SS
wehsite for guides equates to the required 0SS training, M.S. 2048,25; M.R, 8§240.1100; 8240. 1655

Working through the county auditors, the 0SS will provide copies of the Election Judge Guide, Election
Judge DVD, customizable slide presentation, and other training materials to municipalities. Current
editions of guides and training materials are availahle at www,sos, state.mrus/election-administration-
campaigns/electionadminisbalion/election-guides/, Clerks must arrange to have at least one Election
Judge Guide available in each polling place on Election Day. The training authority, whether auditor or
clerk, must develop a training plan that outlines the staff and resources assigned to training, the dates,
topics to be covered, and materials to be used. The plan must be kept available for public inspection,

MLR. 8240.2000; 8240.2400
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Trainers must keep a record of the training each election judge has completed. The trainer must give a
certificate to each election judge, head election judge, or health care facility absentee voting election
judge who successfully completes a training course. M.R. &240.2100; 8240.2300

Time spent attending, or conducting, election judge training may be counted toward a clerk’s initial
election administrator certification, or biennial certification maintenance requirement. City clerks {and

subp. 7
The training includes the following phases:
#  basic training course;
o allelection judges must complete a two-hour basic training course every two years;
e  maintaining certification;
o aperson must successfully complete the basic training course every two years to remain
qualified to serve as an election judge; and

¢« additional training;
o after completing the basic training course, judges may need to complete additional
training if they will be administering health care facility voting or serving as a head

5.7.2 Election Judge Training Plan and Course Content

Each training authority shall prepare a training plan which shall be available for public inspection, The
training plan must include:

+ the names of persons conducting training;
¢ number of sessions planned;
* projected attendance at each session; training materials to be used;

s training methods employed; and
+ an outline of the content of each election judge training course. M.R. 8200.2400

Election judge training is two hours long and covers the following topics:

+  eligibility;

*+ training and assignment;

* new laws, rules, forms, and procedures;

e role of head judge;

e preparations on Election Day before polls open;
* poll opening activities;

s greeting and directing duties;

s roster duties;

« challenge process;

s providing assistance to voters with disabilities;

¢ operation of voting equipment;

« vote tabulation duties; and

« closing the polls. M.S. 204825, M.R. 8240.1600

Additional training requirements may be adopted provided‘they are reasonably related to the ability to
perform election judge duties in that election. M5 2048.25, suld, 2, M.R. B240.3600, subp. 2
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5.7.3 Health Care Facility {HCF) Absentee Voting Election Judge Training

If the city has a health care facility (HCF), special outreach to that facility is required by any full-time
clerk responsible for absentee balloting in that election. {See Section 11 for more information). HCFs
located in a particular area can be looked up at www.healtiy.staté. mius. In order to be certified as a
HCF absentee election judge, in addition to the basic election judge training, an individual must
complete ancther hour of training every two years.

The HCF absentee voting course shall be at least one hour long and cover the following topics:

¢ who is eligible to vote absentee from HCF;

» application process, including methods for providing proof of residence;
e voter registration;

¢ providing assistance to voters;

* voting procedures;

» names and addresses of eligible facilities;

» name of contact person at each facility; and

5.7.4 Head Election Judge Training
In addition to election judge training, head election judges must complete an additional hour of
training. This training includes:

o duties before Election Day;

e training and assignment;

s new laws, rules, forms, and procedures;

» preparations on Election Day before polls open;

¢ polling place opening activities;

e use of training materials to find answers to guestions on Election Day;
» helping election judges work together on Election Day;

* use of voting equipment;

« handling emergencies;

« oreparing election returns; and

5.8 ABSENTEE BALLOT BOARD ELECTION JUDGE TRAINING

In order to serve as an election judge on an absentee ballot board, individuals must be appointed as
provided in M,5, 2041118 10 2048.22 and trained on the handling and processing of absentee ballots. It
is recommended that this be at least a one-hour training that covers all sspects of the handling and
processing of absentee ballots. An individual does nat need toattend a basic eléction judge training
course to serve on an absentes ballot board, M.S. 2035.121
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6.0 GIVING NOTICE
6.1 CANDIDATE FILING PERIOD NOTICE

City clerks must publish a notice of filing dates at least two weeks before the first day of the
candidate filing period. The city shall publish a notice in the official newspaper stating the first and
last dates on which affidavits may be filed in the clerk’s office and the closing time for filing on the
last day for filing. The clerk must post a similar notice 10 days before filing cpens. The notice must
list separately any office(s) where candidates can file affidavits to fill the unexpired term of a
vacancy at a special election. The posted notice must also state the opening date, the closing time
on the last day of the filing period, and where candidates may file affidavits of candidacy. M.S.
205.13, subd. 2

Note: The municipal clerk’s office must be open for filing from 1:00 p.m. to 5:00 p.m. on the last
day of its filing period.

6.2 ELECTION NOTICE TO COUNTY AUDITOR

Before every municipal election the municipal clerk must provide at least 74 days’ written notice to
the county auditor.,

The notice should include the date of the election, the offices to be voted on, and the title and
language for each ballot question. With this information, auditors are able to provide accurate
information to the public, coordinate absentee voting, and begin ballot layout. M.8, 20516, subw.
4; 205A.07, subd. 3

At least 74 days’ written notice must be given to the county auditor by the city clerk of any special
election cancelled. M.S. 205,16, subd: 4; M.S. 205405, subd. 3

For mail elections, additional notice of the mail procedures must begin at least six weeks before the
election. Please refer to the Mail Voting Guide available at the OSS Election Guides website located
at www,sos. state,nn.usfelection-administration-canpaigns/election-administration/electian-
guides/. M.S, 204B8.45, subd. 2 '

6.3 ELECTRONIC VOTING SYSTEM NOTICE REQUIREMENTS

6.3.1 Notice of Public Accuracy Test {PAT)

Public notice of the time and place of the Public Accuracy Test (PAT) must be given at feast two
days in advance by publication once in official newspapers. The PAT of the voting system must be

6.3.2 Notice to 0S5 of Use of New Equipment

When using new voting equipment, the clerk must submit a plan for the use of this equipment to
the 0SS more than 60 days before the first election where the municipality will use the new
equipment, This plan must include information regarding the acquisition of sufficient facilities,
computer time, and professional services. The plan must be signed and notarized before it is
submitted to the OSS. The 0SS shall review each plan for sufficiency. Within 20 days of receiving
the plan, the 0SS shall notify each reporting authority of the sufficiency or insufficiency of its plan,
M.5. 206.58; 206.80; 206.82

6.3.3 Notice to Public of New Voting System

The governing body of a municipality must provide information to the public regarding the use of a
new voting system at least 60 days prior to the election. A demonstration voting system must be
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provided in a public place for the six weeks immediately prior to the first election at which the new
voting system will be used. M.S. 206,58

6.3.4 Notice to Secretary of State of Change in Plan

The clerk or auditor must notify the OSS of any changes to the plan on file prior to May 1t of each
year following general election year. M.S. 206.82

6.4 NOTICE OF MAIL ELECTION PROCEDURES

In a city where a mail election under V.S, Chapter 2048 for mail ballot precincts will occur, notice
of the election and procedures must be given at least 10 weeks prior to the election. When a mail
election will occur, notice of the election and procedures must be given at least six weeks prior to
that election. Please refer to the Mail Elections Guide available at the OSS Election Guide website
located at www.sos.state,mn.us/feiectiomadminivstratimw:ampai;zhﬁ/,ei(ffci‘imtﬁ»
administration/clection-puides/. M.S. 204B.45; 2048.46

6.5 PUBLIC NOTICE OF ELECTION

In every city, except for those of the fourth class, the clerk must publish notice of the election two
weeks before Election Day and again one week before Election Day. The clerk may also give 10
days’ posted notice. M.S. 206,186, subd. 1

Cities of the fourth class not located within a metropolitan county, as defined in M,5..471.121. are
not required to provide published notice of the election but must provide posted notice 10 days

before Election Day. LS. 205.16, subd. 1

All notices of election must include:

s the election date;

e voting hours;

o all polling place locations; and

¢ alist of all offices and guestions on the ballot. M.S. 205.16, subd, 1

6.6 NOTICE OF NO PRIMARY

If there are no partisan or nonpartisan offices for which nominees must be selected, the city
council may decide whether a state primary will be held. If the city council decides that there will
not be a primary, within 15 days of the close of filing, the clerk must post a notice of the primary
cancellation, and must also notify the 0SS, M.3. 20418.03; 204D.07

6.7 SAMPLE BALLOT

For every municipal election, the clerk must publish a sample ballot at least two weeks before the
city election, post the sample ballot at least four days before the efection, and post a sample ballot
on Election Day in each polling place. M.S. 205,16, subds, 2.& 3

Fourth class cities not located within a metropolitan county, as defined in M.5, 473,121, are not
reguired to publish the sample city ballot., .S, 205.16, subd. 2

Note: Providing an electronic sample ballot file to the 0SS is optional for elections not held in
conjunction with state elections, M.S, 205A.07, subd. 2
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7.0 CANDIDATE FILING
7.1 FILING PERIOD

Candidate filing is the process through which candidates have their names placed on the baliot.
City clerks are the filing officers for the city offices, meaning the clerk, or a designated deputy,
administers candidate filing. M.5, 205,13, subd. 1

Candidates must file during a two week filing period. In cities nominating candidates at a municipal
primary, an affidavit of candidacy for a city office-voted on in November must be filed during a two-
week period that opens not more than 84 days (May 17, 2016) before the primary and closes not
less than 70 days (May 31, 2016) before the primary. In all other cities, affidavits of candidacy must
be filed during a two-week period that opens not more than 98 days {August 2, 2016) before the
general and closes not less than 84 days {August 16, 2016) before the general. Hospital district
office candidates file with the city or township clerk during the same “late filing” time period. M.S.
447.32, subd. 4

For special elections not held in conjunction with another election, candidates file affidavits of
candidacy during a two-week period that opens not more than 70 days before the election and
closes not less than 56 days before the election. M.$. 205.13, subd. la

If a candidate will be absent from the state during the filing period, the candidate may file an
affidavit, and filing fee or required petition during the seven days immediately before the candidate
leaves the state. The candidate must state in writing the reason for being unable to file during the
normal filing period. In cities of the first class (and other cities which permit the use of a
nominating petition under city charter), a nominating petition for an absent candidate may be
signed during the 14 days immediately before the affidavit is filed. M.S, 205,13, subid. Ta: 205,13,

subd. 1b

The clerk must publish a notice of filing dates, location and closing time at least two weeks hefore
filing opens and must post a similar notice 10 days befare filing opens. The municipal clerk’s office
must be open from 1 p.m. to 5 p.m. on the last day of filing. M.5. 208,13, subd. 2

7.2 CANDIDATE ELIGIBILITY

For a city office, any person may be a candidate who is:

s« eligible to vote;
e will he 21 years old on assuming office; and
¢ will have been a resident of the city for 30 days before the general election. M.S. 2048.06,

Also, mayor or city council member elected or appointed after August 1, 2010 may not be a full-
time permanent employee of the city. M.S. 410,191, 412,02, sehd. 1a

Note: Charter cities may have additional requirements.
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7.3 FILING PROCESS

A candidate for city office must file an affidavit of candidacy with the city clerk, The steps for
candidate filing are as follows:

]

a candidate for an office to be voted for at the city general election must file an affidavit of
candidacy with the city clerk;
affidavits must be signed, notarized and delivered in person or otherwise to the clerlk during
the candidate filing period,;

o in most cases, affidavits are completed, signed and signed by the authorized filing officer at

the time of filing;
o however, some are completed before arriving. If so, affidavits must be signed, notarized

and delivered in person or otherwise to the clerk during the filing period;
absent candidates may follow the process listed in section 7.1 above;
alternatively, five or more voters can “draft” a candidate by filing an application on behalf of
an eligible voter in the city with the city clerk;
o this candidate’s pname is placed on the ballot after the proper filing fee is received;
the proper filing fee must be paid or a petition in place of a filing fee must be filed at the

time of filing;
candidate filings are not complete uniess accompanied by the filing fee or petition in place

of the filing fee;

o filing fees are nonrefundable once accepted by the filing officer;

o filing fees are $20 in first class cities, $5 in second or third class cities, and $2 in

fourth class cities; charter cities may have different filing fee requirements;

the candidate may file in place of the filing fee a petition by eligible voters having either 500
or a number equal to 5% of the total number of persons who voted in the last general
election when the office was on the ballot (whichever is less);
affidavits of candidacy must be numbered in the order they are received by the filing
officer;
when the similarity of both the first and last names of two more candidates for the same
office and election may cause confusion, candidates may provide up to three additional
words to be printed to distinguish between the two;
the name placed on the ballot is the candidate’s true name or the name by which the
candidate is commonly and generally known in the community;
confirm the capitalization of a candidate’s name;
any individual who has an issue with the names placed on a ballot or with the candidate

Charter cities may have additional requirements. M. 5. 2048.10; 204811, subd. 2{d);
205,13, subd, 1 20513, subd, 3; 205.13, subt: 4

Because candidate names will now appear on ballots with upper and lower case lettering, it is
important to make sure that the candidate has listed exactly how the name should be spelled and

capitafized. 1t is suggested to make a copy of the affidavit and go over the spelling and
capitalization of the name with the candidate, underlining the exact letters that should be

capitalized, before the candidate leaves,
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7.3.1 Withdrawal

A candidate may withdraw from participation in the election by filing an affidavit of withdrawal
with the filing officer. The affidavit shall request that the official withdraw the candidate’s name
from the ballot. The candidate’s filing fee is non-refundable. A candidate may stop campaigning
but their name will remain on the ballot if they fail to submit an affidavit of withdrawal during the
withdrawal period. City candidates have until 5:00 p.m. two days after the close of filing to
withdraw,

A copy of the affidavit of withdrawal form is available at the 0SS Candidate Withdrawal website
located at www sos staté mn.us/election-administration-campaigns/become-a-
candidatefecandidate-withdrawal/. M.S. 205.13, subd. 6

7.3.2 Non-partisan Vacancy in Nomination
A non-partisan vacancy in nomination exists when:

» a candidate for any non-partisan office, for which one or two candidates filed, withdraws as

provided in M.S. 204B.12, subd, 1; or
s a candidate for any nonjudicial nonpartisan office, for which only one or two candidates
filed or who was nominated at a primary, dies on or before the 79t day before the date of

the general election.

A non-partisan vacancy in nomination may be filled by;
+ filing an affidavit of candidacy and paying a filing fee, or
s by filing an affidavit of candidacy and filing a petition in place of a filing fee, in the manner
provided in M.S, 2048.06, 2048.09 and 204B.11.

All documents and fees required must be filed within five days after the non-partisan vacancy in
nomination occurs., There must be a two-day period for withdrawal of candidates after the last day

for filing.

If the non-partisan vacancy in nomination resulted from a withdrawal during the withdrawal period
held on the 68 to 69" day before the primary, and if, at the end of the withdrawal period to fill
the vacancy, there are more than two candidates, the candidates’ names must appear on the
primary ballot. In all other cases, the candidates’ names must appear on the general election

7.4 CAMPAIGN PRACTICE AND FINANCIAL REPORTING (CAMPAIGN MANUAL)

As candidates file, the clerk must give them a copy of the Minnesota Campaign Manual, available at
wwwnstiy state, mn.us/election-adrministration-campaipns/campaigning/. This Manual explains
campaign financial reporting requirements, found in V.S, 2114, and campalign practices

Although the clerk does not interpret or enforce campaign finance laws, the clerk must:

= give a copy of the Minnesota Campaign Manual, the financial reporting form, and the
Certificate of Filing form to each candidate at the time of filing;

receive financial reports from candidates and committees according to campaign finance
report filing schedule, described in the Minnesota Campaign Manual; with the clerk’s
permission, these forms may be filed electronically;
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e the campaign report filing schedule is triggered after a committee or candidate files an
initial campaign finance report, due within 14 days after they receive contributions or make

expenditures in excess of $750;
e charter cities may have additional campaign finance requirements;
« collect Certification of Filing forms from all candidates and committees within seven days

after the election;

o have financial reports available for public inspection;

e post the financial reports on web site for four years if a web site is maintained as soon as
received, but not later than 30 days after receipt;

¢ provide the Campaign Finance and Public Disclosure Board with the link to the financial
reports section of their web site;

» if a candidate or committee has filed an initial report, but fails to file a subsequent
campaign finance report when due, notify the candidate or committee of the failure; if no
reply is received within 10 days after notification is mailed, file a complaint before the
Minnesota Office of Administrative Hearings; and

»* must issue Certificates of Election only to winning candidates who have filed Certification of
Filing forms. M.S. 13,604, subdhl; 213A.02; 211A,05, 2118.14

For information on campaign practices for state office candidates or constitutional amendment
campaigns, call the Minnesota Campaign Finance and Public Disclosure Board at (651) 296-5148 or

visit wwwefboard.state mn,us.
7.5 CAMPAIGN COMPLAINTS

Complaints of campaign finance or practice violations {M.S, 211A or 2118) are heard by the Office
of Administrative Hearings (OAH). To initiate a complaint, a completed form must be filed with the
OAH; the matter is then subject to review and possible hearing. Additional infarmation and the
appropriate forms are available at https://mn.gov/oah/self-help/administrative-law-gverview/fair-

campaign.isp.

candidate or committee that has filed an initial report of the failure to file a subsequent report. If a
report is not filed within 10 days after the notification is mailed, the filing officer must file a
complaint with the OAH. M.$, Z11A.05 subd. 2; 211A.32

Clerks are not responsible for interpreting or enforcing campaign finance or practices laws but have

» provide report forms to candidates or committees (the forms are printed by the 0SS and
distributed through the auditors and are available at the OSS Campaign Finance Filings
website located at www. sos state.mn.us/election-administration-
caimpaigns/campaizning/campaign-finance-filings/.

o receive financial reports from candidates and committees (They may be filed electronically);

* notify a candidate or committee that has filed an initial report of the failure to file a
subsequent report on the date it is due;

e file a complaint with the OAH of any candidates or committees who appear to have
collected or spent more than $750 but did not file Campaign Financial Reports and/or a
Certification of Filing form;

+« hold financial reports available for public inspection;
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e collect Certification of Filing forms from all candidates and committees within seven days
after the election, form available at the 0SS Campaign Finance Filings website located at
www 3¢5 state,mn.us/election-administration-campaipns/campaigning/campaipn-Tinance-
filings/; and

s issue Certificates of Election only to winning candidates who have filed Certification of Filing
forms. M.S, 13.60; 211A 02 211A.05; 2118.32

7.6 STATEMENT OF ECONOMIC INTEREST

Candidates in a metropolitan governmental unit, as defined In M8, 104,01, subd, 24, are required
to file a statement of economic interest within 14 days of filing an affidavit of candidacy or a
petition to appear on the ballot. A supplemental statement of economic interest must be filed on
April 15 of each year after this initial filing If the individual remains in office and the information on
a previously filed statement has changed. Any city clerk collecting statements of economic interest
must maintain them as public data. M.S. 104,07 10A.09
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8.0 BALLOT PREPARATION
8.1 BALLOT PRINTING ARRANGEMENTS

Contact the county election official to confirm the specifics of responsibilities for printing ballots for
the city. During state election years the county auditor will instruct on how ballot preparation will

be coordinated with the city.

The official administering the election must identify a ballot printer as early as possible and begin
working with the printer well before filing closes. Immediately after the filing period closes and the
withdrawal period has passed, the official administering the election needs to finalize the ballot
preparation. The ballots must be prepared in time to have a supply for every precinct available to
cover absentee voting at least 46 days before all elections. A4.5. 2038.081; 204B.35

The official charged with preparation of the ballots prepares instructions for the printer in writing
addressing candidate name rotation, if any, and ballot layout. These instructions must be approved
by the legal advisor of the official before delivery to the printer. If the printing contract will exceed
$1000, the election official may request the printer first furnish a bond, letter or credit, or certified
check conditioned on the ballot being prepared in accordance with the furnished instructions and
Minnesota election law. M.S, 204D.04, subd. 2

Each pracinct must be provided with at least 100 ballots for every 85 individuals who voted in that
precinct at the previous election for the same office or on similar questions, or in an amount at
{east 10 percent greater than the number of votes which are reasonably expected to be ¢ast in that
precinct, whichever supply of ballots is greater, The auditor or clerk must certify the number of
ballots being provided to each precinct, without opening any of the packages of ballots, and

subd. 3, 2048.29 sub, 1.

When determining ballot quantities, also consider:

« referring to turnout statistics of previous similar elections;
e noting campaign activity and public interest which may increase voter turnout, M.,S.
204B.29, subd, 1
A major decision to resolve well in advance is whether to use an electronic voting system or
traditional hand counted ballots. Even when normally using an electronic voting system for state
elections, it may be more convenient and cost-effective to hand count the ballots for low turnout
elections. Even with hand counting, ballots must be in optical scan format to accommodate use of

the assistive voting devices.
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8.2 BALLOT LAYOQUT
By May 1 of state election years, the OSS will distribute examples of the ballots to county auditors.

These example ballots are available at the 0SS Example Ballots web page located at
www.sos.state. mn.us/election-adiministration-campaigns/election-administration/example-

holding elections that year. M.R. 82501810, subp. 18 M.5 204009, subd. 1

8.2.1 Optical Scan Ballot Layout

Ballots must be prepared by the county auditor according to the rules for format of optical scan
systems. The hallots must be packaged for each precinct in groups of 25, 50 or 100. M.R.

8250.1810
8.3 PROOFING TIPS

» Check ballot header language for accuracy.

s Check the layout matches the example ballot.

« Check the headings on the ballot.

» Check order of offices on ballot.

« Check the vote for # on each office.

» Check to make sure candidates are in proper order for each race.
s Check that candidate names are spelled correctly.

» Check capitalization of candidate names.

* Check these items for both the front and back sides of the ballots.

Note: If it is determined that the candidate name provided on the affidavit of candidacy should not
appear on the ballot because it gives the candidate an advantage over an opponent, including
words descriptive of the candidate’s occupation, qualifications, opinions or principles, then the
candidate should be notified that their name will appear on the ballot in a different form than was
provided in the affidavit of candidacy. M.S. 2043.06, 204835 subd. 2

8.4 COURT REMEDY FOR ERRORS AND OMISSIONS

Any person may petition a court to seek to correct any error, omission or wrongful act that they
feel has occurred or is about to occur in the election process or ballot preparation. This includes
mistakes in preparing or printing ballots, errors or omissions in printing names or questions, or any
error or wrongful act of any individua! charged with any duty concerning an election.

The petitioner must state the problem and the proposed solution in the petition. In matters
concerning election for state or federal office the petition must be filed with any judge of the state
Supreme Court. In matters concerning election for county, municipal, or school district office the
petition must be filed with any judge of the district court in the county where the election was
held. The court will hold an expedited hearing and issue its findings and order as soon as possible
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9.0 BALLOT QUESTIONS
9.1 WHAT ARE BALLOT QUESTIONS?

The city may decide to place certain questions on the ballot that the voters are authorized or
required under the law to vote on. Some of the more common questions include:

¢ Adoption or amendment of a city charter.
» Changing options for organizing governing body.
s Lligquorlicensing or Sunday liguor sales.

s |ssuance of city bonds.
= Other subjects authorized by the city charter. M.S 275.60; 340A.416; 416; 340A.504, subd

3(¢
G.2 PETITIONS

Special elections may be held in a city on a guestion on which the voters are authorized by law to
pass judgment. n these cases, a special election may be ordered by a city council by its own motion
or upon receipt of a petition sighed by a number of voters equal to 20 percent of the voters at the
last city general election. A question is carried only with a majority in its favor required by law or
charter. The same question myust not have been submitted to voters within the previous six
months. Specific directions for all petitions used in elections are provided in M.R. 8205. This rule
addresses petition form, circulation, signing, filing and verification. M.%. 205.10; M.R. 8205

9.3 ADVISORY ELECTIONS

Occasionally there will be calls for an “advisory” election on a given topic. The Attorney General has
previously ruled that unless authorized by a specific law, advisory elections would violate
Minnesota law. M.5. 205,10, subd. 1

Aspecific exception is provided for cities when the council has sole authority to decide whether the
city should join a special district or similar independent governriental body having taxing powers
within the city. In these cases, the council has authority to submit to the voters.at a regular or
special election the question of whether the municipality should join such a body, The results of the
eleetion on the guestion so submitted shall be advisory to the council only and shall have no
hinding effect upon its decision to join or withdraw from the special district or similar independent

body. M.S. 412.221, subad. 33
An additional specific exception is a special election held by a city to authorize a city charter. M.S.
205 10 subd ]

9.4 BOND AND LEVY REFERENDUMS

A bond referendum is a referendum held to determine if the jurisdiction should be authorized to sell bonds
to plitain the funds to finance a project, such as a new building. For all bond or levy referendums that will

have the effect of raising property taxes, the ballot must include the notice:
BY VOTING “YES” ON THIS BALLOT QUESTION, YOU ARE VOTING FOR A PROPERTY TAX INCREASE. M.S.
275,60

A levy referenddin is a referendum held to determine if the jurisdiction shauld be authorized {o levy
additional property taxes to fund general operational expenses. Levy referendum ballots may also require

notice of the maximum amount of the increased levy as & percentage of marketvalue and the andunt that
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10.0 VOTING SYSTEMS

10.1 WHAT ARE VOTING SYSTEMS?

All voting systems must meet standards issued by the federal government and be certified by the
0SS before they can be used in Minnesota.

10.1.1 Optical Scan

Optical scan voting systems are electronic ballot counters that use scanners for reading the marks

voters make on the ballots similar to the process used for standardized testing. They can instantly

produce vote totals, even on the most complex ballots, Other than paper ballots, current state law
permits the use of only optical scan type voting systems. M.S. 206.57, subd. &

Optical scan systems are available in two configurations:

+ 'precinct ballot counters” that sit on top of the ballot box in the polling place and that scan

the ballot as the voter places the ballot into the ballot box.
» ‘central count” systems where ballots are collected from several precincts and brought te

the scanner for tabulation. M.S. 208‘!56, subd. 8 206.57

10.1.2 Assistive Voting Device

Every precinct must have at least one assistive voting device. The assistive voting device allows
voters with disabilities to mark their ballot independently and privately but does not count the
ballot. Local jurisdictions must make assistive voting devices purchased with HAVA funds available
to other jurisdictions holding stand-alone elections. The jurisdictions providing the equipment
cannot charge the jurisdiction using the equipment a rental fee, but may require reimbursement
for any actual direct cost that results from the equipment’s use and prorated indirect cost of
maintaining and storing the equipment. Reimbursements for any cost paid for with HAVA funds
must be deposited in the counties HAVA account. M.S. 2048.18, subd. .1

10.1.3 Pictures of voting system equipment certified for use in Minnesota polling locations:

DS200 tabulator

M100 tabulator

VerityScan tabulator ImageCast Evolution tabulator
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AUtOMARK AVD ImageCast Evolution AVD Verity Touch Writer AVD

10.2 STATE COOPERATIVE PURCHASING VENTURE (CPV)

The Minnesota Department of Administration, working with the 0SS, may enter into purchasing
agreements with certified vendors of optical scan voting systems to provide low prices and easy
purchasing of precinct ballot counters. ’

For a nominal fee, local governmental subdivisions may join the CPV program and make purchases
at state prices without the necessity of doing a competitive procurement, For more information
about the state CPV program, contact the Department of Administration at (651) 286-2600. Ask for
details about Contract Release V-18(5). Jurisdictions may contact the vendors directly to make
their purchases,

Jurisdictions may enter into maintenance agreements to have a vendor provide service to the

voting systems. Under this type of maintenance agreement, the vendor regularly services and
repairs the voting systems. The level of service varies depending on the terms of the maintenance

agreement.
10.3 PROGRAMMING AND BALLOT LAYOUT

Voting systems require specific programming for each election, and the programming must be
carefully coordinated with ballot printing. Some jurisdictions opt to do their own programming,
but the vast majority contract for this service. Either way, timeliness is critical. As soon as possible,
jurisdictions must provide the programmer with complete ballot information including office order,
candidate names, base rotation, ballot questions, and the precinct registration counts used in the
rotation algorithm. The deadline for providing the candidate names is within five days after the
withdrawal period closes. If all candidates are entered into ERS, the OSS works to electronically
transfer the candidate information to the vendor. Share candidate name pronunciation
instructions with the auditor to enter into ERS for ballot vendors,

The vendor or programmer, in turn, must provide the completed programming to the jurisdiction
at least 21 days prior to the election. M.R. §220.0850
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10.4 TESTING
State statutes and rules require jurisdictions to complete two rounds of testing of cptical scan

equipment and assistive voting equipment and programming prior to Election Day. Contact the
county election official to confirm the specifics responsibilities in the testing process. Preliminary
testing is extensive and should be performed as soon as possible. The second round of testing is a
Public Accuracy Test which occurs within 14 days of the election. Each jurisdiction that operates
electronic voting equipment, even if only an assistive voting device is employed, must hold a PAT,
giving at least 48 hour published and posted notice of the time and place of the test. At least two
election judges from different parties must be on hand to witness the test. If the jurisdiction has
three or fewer precincts, all precincts must be tested. If more precincts exist, test at least three
including one from each congressional, legisiative, county commissioner, school district and ward.
The public is welcome to watch the test. See the Voting Equipment Testing Guide for more details
on conducting testing found at the 0SS Elections Guide website located at

Www.s0s state.mn.us/election-administration-campaigns/election-admimstration/election-guides/,
M.S. 206.83; M.R. 82201550
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11.0 ABSENTEE VOTING

Some absentee voting information is provided in this guide in Section 11.0. More details regarding
absentee voting can be found in the Absentee Voting Administration Guide. This guide can be
found at the OSS Election Guides website located at www.s0s state mn.us/eléction-administration-
campoipis/election-administration/election-guldes/.

11.1 PREPARING TO ADMINISTER ABSENTEE VOTING

11.,1.1 Administering Absentee Voting

Voters must not be required to go to more than one location in order to cast an absentee ballot,
For example, if a county and a municipality are conducting an election on the same day, the auditor
administers absentee voting for the municipality whose residents also reside in the county. There
are other scenarios where the county may designate this responsibility or where it is the
responsibility of the municipality to administer absentee voting, but the county auditor is always
responsible for administering absentee voting for military and overseas (UOCAVA) voters,

State Elections

The county auditor administers absentee voting for county, state and federal elections, and for
UOCAVA voters for all elections. An auditor may designate the task of administering regular
absentee to a full-time municipal clerk. If the auditor has not designated, a full-time clerk may give
the auditor notice that the municipality will administer regular absentee voting. A clerk of a city
that is located in more than one county may only administer absentee voting if the clerk has been
designated by each of the county auditor or has provided notice to each of the county auditors that

the city will administer absentee voting.

When the designhation or notice is given, it must specify whether the clerk will be responsible for
the administration of a ballot board. A municipality may only be designated to administer regular
absentee voting if they have the technical capacity to access the state voter registration system

{SVRS)} and must first receiving training from or approved by the 0OSS.

if the designation specifies that the clerk will be responsible for the administration of a ballot board
the governing body of the municipality must establish an absentee ballot board by ordinance or
resofution for processing returned regular absentee ballots. Absentee ballot boards must consist of
a sufficient number of election judges, or deputy city clerks trained in the handling and counting of
absentee ballots. In order to serve as an election judge on a ballot board, individuals must be
appointed as provided in (.5, 204819 10 204B.22 and trained on the handling and processing of
absentee ballots. Itis recommendedthat this bhe an additional one hour trainipig copurse that covers
all aspects of ahsentee ballot administration. M.5. 203B.12.1

Special Elections and Municipal Elections

When a city election is held on a different day other than a state/county election, the city is
responsible for administering absentee voting for its election, with the exception of UOCAVA
absentees, which are always administered by the tounty guditor, If the city asks the county, and if
the county agrees, the county may administer all absentee voting for the ¢ity.

The city, or the county if agreed, must establish an absentee ballot board by ordinance or
resolution for processing returned regular absentee baliots. The county must also establish a

UOCAVA AB Board.
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When administering absentee voting, the clerk must conduct AB outreach to health care facilities
located in the city. HCFs mean hospitals, residential treatment centers and nursing homes
governed by M.S. 144,50, You can confirm a facility’s status by calling its administrator or by using
the Minnesota Department of Health website located at www.health state. mn.us. M5 203801,
subd. 4

HCF outreach is conducted during the 20 days preceding the election and consists of organizing
teams of election judges to travel to the HCF, collect applications, issue ballots, assist voters and
return voted ballots. More information on HCF outreach can be found in the Absentee Voting

Administration Guide found at the 0SS Election Guides website located at
WWW.,s0s.state.mn.us/election-administration-campaigns/election-administration/election-guides/.

Clerks administering absentee voting are subject to the same polling place prohibitions that
election judges will enforce on Election Day. During absentee voting the place of business is the
voter’'s polling place. ,

How Many Absentee Voters Should Be Anticipated?

Use your past experience in similar elections, and feedback fram the county or other clerks in your
county that administer regular absentee voting, to estimate the number of anticipated absentee
voters. Adjust for health care facilities within your jurisdiction and for municipal growth., Some
counties have formulas to use for this process.

What If My Ballots Are Not Available Yet?

Ballots must be available for absentee voters at least 46 days before the election. if the vendor
preparing your ballots is late in providing them, absentee voting must still begin as scheduléd. You
must accommodate absentee voters at least 46 days before the election, under emergency
procedures, using substitute ballots. This situation is similar to running out of printed ballois at the
polling place on Election Day. M.S. 2048.35, subd. 4; 2048.39

Substitute ballots are prepared to look like the official ballots as much as possible. The words
“Substitute” must be printed in brackets directly above the words “Official Ballot” on the ballots.
When delivered, these ballots must be accompanied by an initialed affidavit from the election
official who prepared them that lists the reason why the official ballots were not ready. M.S.

For more information regarding absentee ballot boards and health care facility voting, please
review the Absentee Voting Administration Guide found at the 0SS Election Guide website located

puides/.
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11.2 AGENT DELIVERY

During the seven days preceding an election, and up until 2:00 p.m. on Election Day, an eligible
voter who would have difficulty getting to the pclls because of incapacitating health reasons, or
who is disabled, or who is a patient in a HCF, a resident of an assisted living facility governed by

someone to serve as an agent to pick up and return absentee ballots for them. The voter may be in
a home or facility anywhere the agent is willing to travel and the agent must have a preexisting
relationship with the voter.

The voter must authorize the agent in writing. A candidate at the election may not be an agent for
a voter. A special request form can be combined and submitted with the application. A copy of the
agent delivery form is available at the 0SS Vote-Early-In-Person website {found at the bottom of
the screen) located at www sos.state, mn.us/elections-veting/other-ways-to-vote/vote-early-in-
person/. To cut down on back and forth trips, you may fax or e-mail the application to the voter,
and the voter may return it by fax or as an attachment to an e-mail. Ballots returned under this
provision must arrive back to the county auditor or city clerk by 3:00 p.m. on Election Day. M.S.

2038.11, subd. 4
11.3 SPECIAL CATEGORIES OF ABSENTEE VOTING
11.3.1 Military Voters & Voters Temporarily Outside of the U.S

This group of voters is entitled to vote for all offices and they receive a full ballot. These voters
claim Minnesota as their permanent residence but are temporarily away from their voting preginct,
Even though the federal law is specifically geared toward military and ovérseas voters, the regular
absentee process under M.S. 203R.04 to F.5. 203B.15 is available to them as an option. These
ballots are handled by the county auditor. Many of the ballots are sent by e-mail to the voters,

 11.3.2 Voters Indefinitely (Permanently) Outside of the U.S. (Federal Ballot Only)

This variation is available to U.S. citizens who live indefinitely (permanently) outside the U.S. or
have no definite plans for returning to the U.S. {aka “Ex Pats”). They meet all qualifications of voter
eligibilityexcept residernce in Minnesota., They may vote based on their last residence before
leaving the U.S, or, if they have never resided ifr the U.S,, the last residence of a parent. This is the
address to be included on the application. In order to cast a ballot in Minnesota, they have to have
maintained residence in Minnesota at least 20 days prior to leaving the U.S. Unlike military voters
or those residing temporarily outside of the U.S., the only procedural option available is to apply
using the FPCA and vote by absentee ballot. They are not entitled to vote far all offices; they may
vote only for the federal offices of U.S. President, U.S. Senator or U.S. Representative. These voters
will be issued a “special federal ballot”. A5 2038.16, 2040.11, subg. 4

11.3.3 Federal Write-in Absentee Ballot

Minnesota allows the use of a Federal Write-In Absentee Ballot (FWAB), After requesting an official
absentee ballot, eligible voters who feel that there may not be sufficient time to receive and return
the official ballot may use the Federal Write-In Absentee Ballot. For federal offices, either a
candidate name or political party can be written in. For state or local offices, a candidate name
must be written in for the votes to count. If both the official ballot and the Federal Write-In
Absentee Ballot are returned prior to 8:00 p.m. on Election Day, count only the official bailot. M.R.

8210.2700, subp. 2, M.S. 2038,227
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Any Write-In absentee bhallots that are received will need to be duplicated by the AB board on an
official batlot,

11.3.4 Safe At Home

Safe at Home (SAH) is a program offered by the 0SS in collaboration with local victim service
providers, to help establish a confidential address for survivors of domestic violence, sexual assault,
and/or stalking, or others who fear for their safety.

Individuals participating in the program register with the 0SS as a permanent absentee voter.
Before every election, the OSS reviews participants and their voting precinct to determine who is
eligible to cast a ballot in the election, The 0SS will contact the appropriate county auditor to
request the necessary number of absentee ballots for SAH voters. The 0SS mails the ballot and AB
materials to the voter. The voter returns their absentee ballot to the 0SS where ID numbers are
compared. Ballots are then forwarded to the appropriate election official to be counted along with
the rest of the ballots. M.§, 58.06

Note: Voters participating in the Safe at Home program will not have a voter record in SVRS and
will not be listed on the polling place roster. All absentee ballots from the Safe at Home program
must be counted if certification indicates that ID numbers matched. The absentee ballot board will
mark “SAH” followed by a sequential number and “AB” on the Election Day registration roster page
for all accepted Safe at Home hallots, You will not know the identity of the Safe at Home voter, and
it is important that you only share the existence of any Safe at Home voters in any particular
precinct with those who need to know.
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12.0 ELECTION DAY

12.1 VOTING HOURS & POSTPONEMENT
For state primaries and general elections, polling places must be open from 7;00 a.m. to 8;00 p.m.

For municipal efections, the minimum voting hours for cities in the metropolitan area are from
10:00 a.m, to 8:00 p.m. For municipal elections outside the metropolitan area, minimum hours are
from 5:00 p.m. to 8:00 p.m. The “metropcolitan area” for elections is defined as the counties of
Anoka, Carver, Chisago, Dakota, Hennepin, Isanti, Ramsey, Scott, Sherburne, Washington and
Wright, M.S. 205,175, stibd. 1

Voters waiting in line at closing time are allowed to register and/or vote, Those who arrive after the

closing hour cannot vote.

Local municipal elections not held in conjunction with a state or federal election may be postponed
for inclement weather. When one or more local jurisdictions are holding elections in conjunction
with one another, the jurisdiction with the largest local geographic area has the authority, after
consulting with other guditors and ¢lerks, to postpone the election. A decision to postpone must
apply to-every precinct in the jurisdiction and rust be made no later than 6:00 p.m. on the day
before the election. A postponed election must be rescheduled for the next following Tuesday. An
election that is postponed due to weather may be postponed again. M.5 204C.05; 205,07, subd,
dar205.105; 205,175

12.2 ACTIVITY IN OR NEAR THE POLLING PLACE

12.2.1 Authorized Persons in the Polling Place during Voting

The polling place will be administered by the head election judge and the other election judges on
Election Day. No public official, including the clerk may assume the duties of an election judge
simply because they hold elected or appointed office. All election judges must be eligible to serve,
trained, and appointed according to the law. Each official on duty in the polling place must wear an
identification badge that shows their name and role in the election process, such as head judge,
election judge, or election judge trainee. The name and role badge must not show their party
affiliation. M.S:2046,006, subid, 2; 2048.159; 204520, 204B.21, 204B.25

During voting hours, the law allows only election judges, people directly engaged in voting, and
authorized persons to be present in the polling place.

Authorized persons are:

e Persons helping a voter who is disabled or unable {o read English,

s Persons who are vouching for a voter’s residence.
e Observers with written authorization from the 0SS, the county auditor, or the clerk for the

purpose of observing election procedures.
o Peace officers, if the election judges request their presence to keep order.

¢ Children when accompanying voters.
+ Challengers authorized to observe in the polling place,
o Teachers, elementary and high school students if participating in a mock election that has

been authorized by the secretary of state.
s The news media.
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12.2.2 Media Access

A news media representative may enter a polling place during the voting hours only to ohserve the
voting pracess. A media representative must present photo identification to the head election
judge upon arrival at the polling place, along with either a recognized media credential or written
statement from a local election official attesting to the media representative’s credentials.

A media representative must:

¢ Stay at least six feet from voters,
s Not converse with voters or interfere with the voting process.
» Not make alist of those voting or not voting. 4.5, 204¢.06, subd. &

12.2.3 Prohibited Polling Place Activities
Some persons, items and activities are not allowed in the palling place:

» Disorderly persons.

¢« [ntoxicated persons and/or liquor.

»  Persons who are campaigning and/or campaign materials including literature or buttons.

*  Smoking.

« Lingering. M.5 204806
People may not gather or linger in the polling place or within 100 feet of the building in which the
polling place is located. One exception is an individual conducting an exit poll. Exit polls cannot be
conducted within the polling place, but may be conducted anywhere outside of the room being
used as the palling place. An individual conducting an exit poll may only approach voters as they
leave the polling place after having voted to ask them to take an anonymous written questionnaire.
Furthermore, campaigning is also not allowed in the polling place, within 100 feet of the building
where the polling place is located or on public property if the polling place is on public property.
This prohibition on campaigning means that campaign buttons cannot be worn in the polling place
and campaign signs cannot be displayed within 100 ft of the building or on public property if the

polling place is on public property.
Voters, however, may take sample ballots from the newspapers or campaign flyers into the voting
booth for personal use but they should take care not to display these materials outside of the

voting booth. These prohibitions also limit where meetings and other activities can be held in
polling place sites with multiple rooms. M.S. 204,06, 204C 13, subd. 2, 211841

See the Election Judge Guide for additional information regarding prohibited conduct in the polling
place. The Election Judge Guide can be found at the 0SS Elec