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can utilize those materials while 
conducting their training. We leave the 
decision on whether to establish a 
program for certifying these individuals 
up to the Exchange. The FFEs do not 
intend to permit issuers to allow their 
application assisters to perform the 
assistance functions set forth in this 
section in the first year of Exchange 
operations. We will evaluate whether to 
implement a certification requirement, 
which would be done through 
rulemaking, for future years. 

Comment: Some commenters 
recommended that issuer application 
assisters ensure that individuals who 
are ineligible for QHPs receive the 
information necessary to follow up with 
programs that they may be eligible for 
such as Medicaid or CHIP. 

Response: We expect that issuer 
application assisters who are 
approached by individuals and families 
looking for assistance with Exchange 
enrollment will work with all 
applicants, including individuals who 
are ultimately de.termined to be eligible 
for Medicaid or CHIP. Any applicant 
who is working With an issuer 
application assister and is determined 
by an Exchange to be eligible for 
Medicaid or CHIP will receive an 
appropriate notice of assessment or 
determination of Medicaid/CHIP 
eligibility from the Exchange. In such 
cases, we expect that the issuer 
application assister would refer the 
individu,al to the applicable State 
agency. We anticipate that issuer 
application assister training will 
provide information on where to direct 
Medicaid or CHIP-eligible individuals. 

Summary of Regulatory Changes 

We are finalizing the provisions 
proposed in§ 156.1230 of the proposed 
rule, with a few modifications. We 
modified language in 
§ 156.1230(a)(1)(iv) to clarify that 
issuers must use an HHS-approved 
universal disclaimer about the 
availability of other QHPs offered 
through the Exchange. We also made a 
technical correction in paragraph 
(a)(l)(iv) replacing "or" with "and." As 
described in Part C(5) of this rule, we 
will use the term "issuer application 
assisters" in place of "issuer customer 
service representatives" to more clearly 
articulate the role of such individuals 
and for consistency, will refer to the 
definition of "issuer application 
assisters" being finalized at§ 155.20. 
We also modified§ 156.1230(a)(2) to 
remove the express requirement for an 
agreement between an issuer and the 
Exchange for its issuer application 
assisters, but still require that issuers 
ensure their application assisters 

comply with§ 156.1230(a)(2)(i) through 
(a)(2)(iii). Lastly, we are not finalizing 
subparagraph§ 155.1230(a)(3) regarding 
premium accuracy requirements at this 
time because we intend to address that 
provision in future rulemaking. 

b. Enrollment Process for Qualified 
Individuals (§ 156.1240) 

We proposed to require that QHP 
issuers, at a minimum, accept a variety 
of payment formats so that individuals 
without a bank account or a credit card 
will have readily available options for 
making monthly premium payments. 
We gave examples of methods 
including, but not limited to, paper 
checks, cashier's checks, money orders, 
replenishable pre-paid debit cards, 
electronic funds transfer from a bank 
account, and an automatic deduction 
from a credit or debit card. We sought 
comment on this proposal and whether 
other payment methods should be 
included. 

We received the following comments 
concerning the proposed enrollment 
process provisions. 

Comment: A majority of commenters 
were in favor of requiring QHP issuers 
to accept methods of payment 
customarily used by people without 
bank accounts or credit cards. 
Furthermore, commenters 
recommended codifying in the 
regulation text the specific payment 
methods options yielding an illustrative 
list pf payment methods. This would 
enslire that issuers accept a range of 
payment methods instead of just one in 
addition to a bank account or credit card 
depending on an issuer's operations. 
Other commenters recommended that 
the rule not require an exhaustive list of 
payment methods, but rather establish a 
baseline for payment methods and allow 
issuers to include other forms of 
payment based on their market needs. 

Response: We are finalizing a revised 
§ 156.1240(a)(2), which lists the 
payment methods that QHP issuers 
must accept at a minimum. This will 
provide a range of options for those 
individual with and without banking 
accounts and/or credit cards. Most 
issuers already have the capability to 
accept these payment options. 

Comment: We received several 
comments suggesting that we should 
clarify that QHP issuers must accept the 
proposed payment methods for all 
premium payments, including the 
initial premium payment. Commenters 
stated that applicants would not be able 
to enroll and maintain health coverage 
if their principal payment option is not 
available for all payments. Other 
commenters recommended using 
electronic payments for initial payments 

due to longer processing times needed, 
higher transaction fees, and a delay in 
effectuate coverage for certain payment 
methods. 

Response: The requirement to accept 
the stated payment methods must apply 
to all payments including initial 
premium. Interpreting this rule any 
other way would defeat the purpose of 
this section as explained in the 
proposed rule, because individuals who 
would benefit from the protections in 
this section would likely not be able to 
effectuate coverage to make monthly 
premiums thereafter. Issuers should 
work with individuals to make them 
aware that certain payment methods 
take longer to process and plan 
accordingly. In this final rule, we are 
finalizing a revised§ 156.1240(a)(2), 
which clarifies that this provision 
applies to all payments. 

Comment: We received a comment to 
clarify whether this is a requirement in 
all Exchanges and whether this is 
specific to the individual market. 

Response: This provision applies only 
in the individual market and we have 
indicated this in § 155 .1240(a)(2) of the 
final rule. We also note that this applies 
to all Exchanges, including State 
Exchanges. 

Comment: One commenter 
recommended that we avoid partnering 
with payment service companies that 
will profit from payment fees since 
some pre-paid debit cards and money 
transfer programs require additionalfees 
to consumers. That commenter also 
recommended that we partner with 
reputable non-profit organizations that 
will provide safe and affordable services 
such as non-profit enrollment assisters. 
Another commenter suggested that we 
limit which pre-paid debit cards may be 
used in order to limit the transaction fee 
for both the consumer and issuer. 

Response: We will leave it up to each 
Exchange on whether or not to partner 
with particular payment service 
companies. FFEs will not partner with 
any payment service companies for the 
first year. We will subsequently evaluate 
the value of having a relationship with 
such partner. 

Comment: We received some 
comments suggesting that we maximize 
the range of payment options offered to 
applicants. Commenters noted that 
issuers should offer electronic funds 
transfer (EFT) for individuals with bank 
accounts using Automated Clearing 
House payments including direct 
deposits. Other commenters 
recommended that applicants be made 
aware of all their payment options by 
mail and information displayed to the 
applicant on the Web site. In particular, 
issuers should ensure that consumers 
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are aware of all alternative payment 
methods. 

Response: In this final rule, we are 
including EFT as a payment method 
that issuers must accept. While we 
believe many individuals with bank 
accounts will select this option, the 
requirement to accept a variety of 
payment methods, as proposed in the 
proposed rule and as being finalized 
here, necessitates that issuers inform the 
consumer of all payment options when 
a consumer needs to make a payment, 
whether in the mail or on the issuer's 
Web site. We are therefore making 
explicit in this final rule that, when 
collecting payment, all payment method 
options must be equally presented to the 
consumer. 

Comment: We received numerous 
comments on what payment methods 
QHP issuers should be required to 
accept. Many commenters supported the 
methods provided in the preamble of 
the proposed rule. Some commenters 
suggested the use of all general-purpose 

. pre-paid debit cards instead of just 
-reloadable or replenishable pre-paid 
·.debit cards to be more inclusive and 
since it doesn't make a difference 
operationally. Other commenters 
recommended money transfer platforms, 
the ability to deduct from an enrollee's 
paycheck, and automatic deductions 
from credit or debit cards. However, 
other commenters expressed concern on 
whether all issuers would be able to 
support credit or debit card payments as 

~, well as ongoing automatic deductions 
from credit or debit cards. We received 
some comments that issuers should 
mimic CHIP programs and accept 
multiple methods of payment from 
multiple locations, most importantly 
accepting cash by establishing payment 
providers throughout communities. 
Lastly, many commenters were 
concerned about additional 
administrative and transactional fees 
depending on which payment methods 
would be required, whether the fees be 
assessed on the issuer, Exchange, or 
consumer. 

Response: Due to the overwhelming 
support for pre-paid debit cards, we 
have included all general-purpose pre­
paid debit cards as a payment method 
that issuers are required to accept. 
Because many issuers accept debit 
cards, this requirement should not cause 
administrative or operational issues. At 
this time, we will allow issuers to 
decide whether or not to accept 
automatic deductions from credit or 
debit cards. We also think that requiring 
issuers to accept cash would not be 
operationally possible given the 
resource and time restraint to establish 
the necessary relationship with payment 

providers. However, we are still 
requiring issuers to accept other paper 
payment methods described in the 
preamble of the proposed rule including 
paper checks, money orders, and 
cashier's checks. 

Summary of Regulatory Changes 

We are finalizing the provisions 
proposed in § 156.1240 of the proposed 
rule, with a few modifications. We 
revised paragraph (a)(2) to include the 
minimum payment methods that issuers 
must accept. Additionally, we clarified 
that these methods must be accepted for 
all payments. We also clarified that this 
applies to the individual market only. 
Lastly, we added language to reflect that 
all payment method options must be 
presented equally for a consumer to 
select their preferred payment method. 

ID. Collection of Information 
Requirements 

Under the Paperwork Reduction Act 
of 1995, we are required to provide 30-
day notice in the Federal Register and 
solicit public comment before a 
collection of information requirement is 
submitted to the Office of Management 
and Budget (OMB) for review and 
approval. In order to fairly evaluate 
whether an information collection 
should be approved by OMB, section 
3506(c)(2)(A) of the Paperwork 
Reduction Act of 1995 (PRA) requires 
that we solicit comment on the 
following issues: 

• The need for the information 
collection and its usefulness in carrying 
out the proper functions of our agency. 

• The accuracy of our estimate of the 
information collection burden. 

• The quality, utility, and clarity of 
the information to be collected. 

• Recommendations to minimize the 
information collection burden on the 
affected public, including automated 
collection techniques. 

The following sections of this 
document contain estimates of burden 
imposed by the associated information 
collection requirements (ICRs); 
however, not all of these. estimates are 
subject to the ICRs under the PRA for 
the reasons noted. Estimated salaries for 
the positions cited were mainly taken 
from the Bureau of Labor Statistics 
(BLS) Web site (http://www.bls.gov/oco/ 
ooh _index.htm). 

The estimated salaries for the health 
policy analyst and the senior manager 
were taken from the Office of Personnel 
Management Web site. Fringe Benefits 
estimates were taken from the BLS 

March 2013 Employer Costs for 
Employee Compensation Report.11 

A. ICRs Related to the Risk Corridors 
Program(§ 153.500) 

In this final rule, we amend the 
definition of a QHP in§ 153.500 for the 
purposes of the risk corridors program. 
We provide that a plan will be subject 
to the risk corridors program if it is (a) 
A QHP, as defined in 45 CFR 155.20; (b) 
a plan offered outside the Exchange that 
is the same plan as a QHP, as defined 
in 45 CFR 155.20, offered through the 
Exchange by the same issuer, pursuant 
to the criteria finalized in Part C(1)(a) of 
this rule; or (c) a plan offered outside 
the Exchange that is substantially the 
same as a QHP, as defined in 45 CFR 
155.20, offered through the Exchange by 
the same issuer, pursuant to the criteria 
finalized in Part B(1)(a) of this rule. 

In this final rule, we note that we 
intend to issue guidance on the 
operational aspects of this standard, 
including with respect to how HHS and 
issuers will identify plans submissions 
(including those submitted for the 2014 
benefit year) that are "substantially the 
same" as a QHP offered through an 
Exchange for the purposes of 
determining whether the plan will 
participate in the risk corridors 
program. QHP issuers may be required 
to submit plan identification 
information to HHS as part ofHHS's 
determination of which plans offered 
outside of the Exchange will participate 
in the risK. corridors program. We intend 
to account for this information 
collection requirement in a PRA 
package that we will publish for public 
comment and advance for OMB 
approval in the future. Information 
related to the requirement will not be 
effective until comment is sought and 
the collection is approved by OMB. 

B. ICRs Related to Ability of States To 
Permit Agents and Brokers To Assist 
Qualified Individuals, Qualified 
Employers, or Qualified Employees 
Enrolling in Qualified Health Plans in 
the Federally-Facilitated Exchange 
(§ 155.220) 

In§ 155.220(c)(3)(i), we amend the 
provision to require Web-brokers to 
display all QHP information provided 
by the Exchange or directly by QHP 
issuers consistent with the requirements 
of§ 155.205(b)(1) and§ 155.205(c), and 
to the extent that not all information 
required under§ 155.205(b)(1) is 
displayed on the agent or broker's 
Internet Web site for a QHP, 

11 ELS March 2013 Employer Costs for Employee 
Compensation Report (March 12, 2013). Available 
at http://p,rww.bls.gov/news.release/ecec. toc.htm. 
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prominently display a standardized 
disclaimer provided by HHS stating that 
information required under 
§ 155.205(b)(1) for the QHP is available 
on the Exchange Web site, and provide 
a Web link to the Exchange Web site. To 
comply with this requirement, each 
Web-broker will have to program its 
Web site to display the standardized 
disclaimer language in the event that it 
cannot display plan information 
required under § 155.205(b)(1) for a 
particular QHP. The Web-broker will 
also have to include a Web link to the 
Exchange Web site. We estimate that it 
will take up to 12 hours at an hourly 
cost of $52.50 for a computer 
programmer to perform the necessary 
programming, and 4 hours at an hourly 
cost of $79.08 for a senior manager to 
review the Web site display, for a total 
cost of approximately $950 per Web­
broker. Assuming that approxjinately 50 
Web-brokers elect to access the FFE's 
application programming interface and 
that each Web-broker will have to 
display the standardized disclaimer 
language and Web link, we estimate that 
this provision would increase the 
overall burden estimate by · 
approximately $47,300. 

Section 155.220(c)(3)(vii) requires 
each Web-broker in FFE states to 
display on its Web site a standardized 
disclaimer provided by HHS and a link 
to the FFE Web site. To comply with 
this requirement, each Web-broker will 
have to program its Web site to display 
the standardized disclaimer and a Web 
link to the Exchange Web site. We 
estimate that it will take up to 12 hours 
at an hourly cost of $52.50 for a 
computer programmer to perform the 
necessary programming, and 4 hours at 
an hourly cost of $79.08 for a senior 
manager to review the Web site display, 
for a total cost of approximately $950 
per Web-broker. At this time, we 
anticipate that all Web-brokers will be 
participating in FFE states. Assuming 
that approximately 50 Web-brokers elect 
to access the FFE's application 
programming intetface and that each 
Web-broker will have to display the 
standardized disclaimer language and 
Web link, we estimate that this 
provision would increase the burden 
estimate by approximately $47,300. 

Section 155.220(c)(4) requires a Web­
broker to comply with several standards 
when the Web-broker permits other 
agents and brokers to use its Web site to 
enroll a consumer through the FFE, 
pursuant to a contractual or other 
arrangement between the Web-broker 
and the other agent or broker. One of the 
standards requires the Web-broker to 
provide to the FFE a list of agents or 
brokers who enter into such an 

arrangement, if requested by HHS. We 
understand that Web-brokers who work 
with other agents and brokers typically 
obtain and manage information on each 
of its agents or brokers as part of an 
agent onboarding process. As a result, 
Web-brokers already have the necessary 
data to list each of their agents or 
brokers that it contracts with under such 
arrangements. We estimate that it will 
take up to 48 hours at an hourly cost of 
$52.50 for a computer programmer to 
perform the necessary programming, 
and 4 hours at an hourly cost of $79.08 
for a senior manager to develop a listing 
of affiliated third-party agents and 
brokers, $3,150 per Web-broker. 
Assuming that approximately 50 Web­
brokers elect to access the FFE's 
application programming interface and 
that each has allows third-party agents 
to access their Web sites, we estimate 
that this provision would increase the 
burden estimate by approximately 
$157,600. Section 155.220(g) authorizes 
HHS to terminate an agent's or broker's 
agreement with an FFE if HHS 
determines that the agent or broker is 
out of compliance with the standards 
outlined in 45 CFR 155.220. Section 
155.220(h) sets forth the process 
whereby an agent or broker can request 
reconsideration of HHS' s termination. 
Specifically, the agent or broker must 
submit the request for reconsideration 
within 30 calendar days of receipt of the 
date of the notice of termination. 
Because we are finalizing this provision 
as proposed, and did not receive 
comments on our estimates, we 
continue to use our estimates from the 
proposed rule. 

C. ICRs Related to the Eligibility Process 
(§ 155.310) 

Section 155.310(k) provides that if an 
Exchange does not have enough 
information to conduct an eligibility 
determination for advance payments of 
the premium tax credit or cost-sharing 
reductions, the Exchange must provide 
notice to the applicant regarding the 
incomplete application. We anticipate 
that this notice requirement is not a 
separate notice to an individual but text 
within the eligibility determination 
notice described in§ 155.310(g) and 
discussed in a separate information 
collection request that is associated with 
the notice of proposed rulemaking 
(January 22, 2013 (78 FR 4594)). We 
therefore do not include a separate 
burden estimate to develop this notice 
but the time and cost associated with 
this notice is included within the 
estimate in§ 155.310(g). 

Section 155.310(k)(2) provides that 
the Exchange must provide the 
applicant with a period of no less than 

10 days and no more than 90 days from 
the date on which the notice is sent to 
the applicant to provide the information 
needed to complete the application to 
the Exchange. Because we are finalizing 
these provisions with only a minor 
modification to the lower limit of time 
that the Exchange must provide to the 
applicant to complete an application, 
and did not receive comments on our 
estimates, we continue to use our 
estimates from the proposed rule. For a 
detailed explanation of burden hour and 
cost please refer to the associated 
supporting statement at http:! I 
www.cms.gov/Regulations-and­
Guidance/Legislation/ 
PaperworkReductionActof1995/PRA­
Li.sting-Items/ 
CMS%E2%B0%9310490.html. 

Part 155-Exchange Establishment 
Standards and Other Related Standards 
Under the Affordable Care Act 

It is important to note that these 
regulations involve several information 
collections that will occur through the 
single, streamlined application for 
enrollment in a QHP and for insurance 
affordability programs described in 45 
CFR 155.405. We have accounted for the 
burden associated with these collections 
in the Supporting Statement for Data 
Collection to Support Eligibility 
Determinations for Insurance 
Affordability Programs and Enrollment 
through Health Benefits Exchanges, 
Medicaid, and Children's Health 
Insurance Program Agencies (OMB 
control number 0938-1191/CMS-
10440). 

D. ICRs Regarding Appeals(§§ 155.505, 
155.510, 155.520, 155.530, 155.535, 
155.540, 155.545, 155.550, 155.555, 
155.740) 

The eligibility appeals provisions in 
subparts F and H include requirements 
for the collection of information that 
will support processing and 
adjudicating appeals for individuals, 
employers facing potential tax liability, 
and SHOP employers and employees. 
The information collection will be 
largely the same for each type of appeal 
and includes the appeal request, 
expedited appeal request, appeal 
withdrawal, request to vacate, request 
for additional information, special 
considerations form, and appointment 
and removal of authorized 
representative. Because we are 
finalizing these provisions as proposed, 
and did not receive comments on our 
estimates, we continue to use our 
estimates from the proposed rule. For a 
detailed explanation of burden hour and 
cost please refer to the associated 
supporting statement at http:// 
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www.cms.gov/Regulations-and­
Guidance/Legislation/ 
PaperworkReductionActof1995/PRA­
Listing-Items/ 
CMS%E2%B0%9310490.html. 

E. ICRs Regarding Consumer Cases 
Related to Qualified Health Plans and 
Qualified Health Plan Issuers 
(§ 156.1010) 

In subpart K of part 156, we describe 
the information collection requirements 
that pertain to the resolution of 
consumer cases related to QHPs and 
QHP issuers. Section 156.1010(g)(1) 
states that QHP issuers must include the 
date of case resolution, § 156.1010(g)(2) 
states that QHP issuers must record a 
clear and concise narrative documenting 
the resolution of a consumer case in the 
HHS-developed casework tracking 
system, and.·§ 156.1010(g)(3) states that 
QHP issuers must provide information 
about compliance issues found by a 
State during the investigation of a case. 
The additional information required by 
§ 156.1010(g)(1) and§ 156.1010(g)(3) are 
clarifications of the original proposed 
requirements and do not represent an 
additional burden. Because we are 
finalizing these provisions as proposed, 
and did not receive comments on our 
estimates, we continue to use our 
estimates from the proposed rule. 

For a detailed explanation of burden 
hour and cost please refer to the 
associated supporting statement at 
http://www.cms.gov/Regulations-and-
Guidance/Legislation/ " 
PaperworkReductionActof1995/PRA­
Listing-Items/ 
CMS%E2%B0%9310490.html. 

F. ICRs Related to Enrollment Process 
for Qualified Individuals(§ 156.1230) 

Section§ 156.1230(a)(1)(ii), issuers 
would be required provide information 
on available QHPs when they choose to 
use their Web site to directly enroll 
qualified individuals into QHPs in a 
manner considered to be through the 
Exchange. The QHP information 
required to be posted on the Web site 
would include premium and cost­
sharing information, the summary of 
benefits and coverage, levels of coverage 
("metal levels") for each QHP, results of 
the enrollee satisfaction survey, quality 
ratings, medical loss ratio information, 
transparency of coverage measures, and 
a provider directory. Section 
§ 156.1230(a)(1)(i) requires an issuer to 
direct an individual to complete an 
application with the Exchange and 
receive eligibility determinations from 
the Exchange to allow for an accurate 
plan selection process. Additionally, 
section§ 156.1230(a)(1)(iv) would 
require the issuer Web site to inform 

applicants about the availability of other 
QHP products available through an 
Exchange and to display a Web site link 
to the appropriate Exchange Web site. 
An issuer would also submit enrollment 
information back to the Exchange 
including the APTC amount and 
attestation from an individual as 
required by§ 156.1230(a)(1)(v). 

Section 156.1230(a)(2) would allow 
qualified individuals to apply for an 
eligibility determination or 
redetermination for coverage through 
the Exchange and insurance 
affordability programs with the 
assistance of an issuer application 
assister if the issuer ensures its 
application assisters' compliance with 
requirements, including training and 
privacy and security standards. 

We are finalizing these provisions 
with a few modifications. Since we are 
no longer requiring an additional 
requirement for the issuer agreement, 
the burden associated with amending 
the agreement between the issuer and 
the Exchange if the Exchange 
implements this provision is no longer 
applicable. The burden associated with 
the rest of these provisions remains the 
same as the proposed rule. For a 
detailed explanation of burden hour and 
cost please refer to the associated 
supporting statement at http:// 
www.cms.gov/Regulations-and­
Guidance/Legislation/ 
PaperworkReductionActof1995/PRA­
Listing-Items/ 
CMS%E2%B0%9310490.html. We 
clarified that the burden in 
§ 156.1230(a)(1) took into account an 
issuer needing to distinguish between 
QHPs for which a consumer is eligible 
and other non-QHPs that an issuer may 
offer as required by§ 156. 1230(a)(1)(iii). 

We have submitted an information 
collection request to OMB for review 
and approval of the ICRs contained in 
this final rule. The requirements are not 
effective until approved by OMB and 
assigned a valid OMB control number. 

If you comment on these information 
collection and recordkeeping 
requirements, please do the following: 

Submit your comments to the Office 
of Information and Regulatory Affairs, 
Office of Management and Budget, 
Attention: CMS Desk Officer, [CMS-
9957-F], Fax: (202) 395-6974; or Email: 
OIRA_submission@omb.eop.gov. 

IV. Regulatory Impact Analysis 
In accordance with the provisions of 

Executive Order 12866, this rule was 
reviewed by OMB. 

A. Summary 
This final rule outlines Exchange 

standards with respect to eligibility 

appeals, agents and brokers, direct 
enrollment, the handling of consumer 
cases, imposing CMPs in FFEs; and 
decertification of a QHP offered by an 
issuer through a FFE. It also sets forth 
standards with respect to a State's 
operation of an Exchange and SHOP. 

HHS has crafted this final rule to 
implement the protections intended by 
Congress in an economically efficient 
manner. We have examined the effects 
of this final rule as required by 
Executive Order 12866 (58 FR 51735, 
September 1993, Regulatory Planning 
and Review), the Regulatory Flexibility 
Act (RFA) (September 19, 1980, Pub. L. 
96-354), the Unfunded Mandates 
Reform Act of 1995 (Pub. L. 104-4), 
Executive Order 13132 on Federalism, 
and the Congressional Review Act (5 
U.S.C. 804(2)). In accordance with OMB 
Circular A-4, HHS has quantified the 
benefits and costs where possible, and 
has also provided a qualitative 
discussion of some of the benefits and 
costs that may stem from this final rule. 

B. Executive Orders 13563 and 12866 
Executive Order 12866 (58 FR 51735) 

directs agencies to assess all costs and 
benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health, and safety 
effects; distributive impacts; and 
equity). Executive Order 13563 (76 FR 
3821, January 21, 2011) is supplemental 
to and reaffirms the principles, 
structures, and definitions governing 
regulatory review as established in 
Executive Order 12866. 

Section 3(±) of Executive Order 12866 
defines a "significant regulatory action" 
as an action that is likely to result in a 
final rule-(1) Having an annual effect 
on the economy of $100 million or more 
in any one year, or adversely and 
materially affecting a sector of the 
economy, productivity, competition, 
jobs, the environment, public health or 
safety, or State, local or tribal 
governmeri.ts or communities (also 
referred to as "economically 
significant"); (2) creating a serious 
inconsistency or otherwise interfering 
with an action taken or planned by 
another agency; (3) materially altering 
the budgetary impacts of entitlement 
grants, user fees, or loan programs or the 
rights and obligations of recipients 
thereof; or ( 4) raising novel legal or 
policy issues arising out of legal 
mandates, the President's priorities, or 
the principles set forth in the Executive 
Order. 

A regulatory impact analysis (RIA) 
must be prepared for major rules with 
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economically significant effects ($100 
million or more in any 1 year), and a 
''significant'' regulatory action is subject 
to review by the OMB. HHS has 
concluded that this final rule is not 
likely to have economic impacts of $100 
million or more in any one year, and 
therefore does not meet the definition of 
"economically significant rule" under 
Executive Order 12866. HHS has, 
however, provided an assessment of the 
potential costs and benefits associated 
with this final regulation. 

1. Need for Regulatory Action 

Starting in 2014, qualified individuals 
and qualified employers will be able to 
use coverage provided by QHPs­
private health insurance that has been 
certified as meeting certain standards­
through Exchanges. This final rule sets 

Benefits: 

forth standards related to eligibility, 
including standards for eligibility 
appeals, verification of eligibility for 
minimum essential coverage, and 
treatment of incomplete applications. It 
also establishes consumer protections 
regarding privacy and security, clarifies 
the role of agents, brokers, and issuer 
application assisters; consumer cases; 
methods of premium payment; 
enforcement actions such as CMPs and 
decertification of a QHP in a FFE. 
Finally, it sets forth provisions 
regarding a State's operation of a SHOP. 

2. Summary of Impacts 

In accordance with OMB Circular A-
4, Table IV.1 below depicts an 
accounting statement summarizing 
HHS's assessment of the benefits and 
costs associated with this regulatory 

TABLE IV.1: ACCOUNTING TABLE 

Qualitative: . 
* Ensure smooth functioning of State Exchanges and FFEs 

action. The period covered by the RIA 
is 2014-2017. 

HHS anticipates that the provisions of 
this final rule will ensure smooth 
operation of Exchanges and provide 
consumer protections. The eligibility 
appeals process and the notice 
standards included in this final rule will 
support the development and 
implementation of a streamlined 
eligibility process, and in doing so, will 
increase enrollment in health insurance. 
Affected entities such as States, QHP 
issuers, agents, and brokers will incur 
costs to submit reports to HHS and 
Exchanges, to comply with privacy and 
security standards for PIT, and to comply 
with enforcement actions. In accordance 
with Executive Order 12866, HHS 
believes that the benefits of this 
regulatory action justify the costs. 

* Increased access to fair and unbiased customer assistance and information about coverage options for consumers, enabling consumers 
to make informed decisions · 

* Ensure privacy and data security protections 
* Improve access to health insurance, by ensuring accurate and fair appeals of eligibility determinations 
* Improve program performance, reduce non-compliance by QHPs and agents and brokers, and decrease the likelihood of errors and ad­

verse outcomes for consumers 

Costs Estimate Year 

Annualized ........................ $17.64 million ............................................................. . 
. M_one~ized (~/year) ........... $17.64 million ............................................................. . 

2013 
2013 

Discount Rate 

7 
3 

Period 

2014-2017 
2014-20~7 

Annual costs related to eligibility appeals; enrollment process for Qualified Individuals; documentation of resolution of consumer cases; costs to 
agents and brokers and QHPs related to enforcement actions.1 

Qualitative: 
* Costs to Exchanges and non-Exchange entities subject to FFE privacy and data security standards to comply with privacy and data secu­

rity standards 
* Possible reduction in costs for SHOPs due to elimination of the requirement to accept paper applications and applications by telephone 
* Cost incurred by SHOPs to develop uniform standards for the termination of a group's coverage in a QHP and to keep sufficient records 

of terminations and reasonabf e accommodations 
* Eligibility appeals process may reduce administrative costs, by providing resof ution options that enable the vast majority of issues to be 

resolved by lower-level staff 

Note: 1. The bases for these costs are discussed in the Paperwork Reduction Act sections of the proposed rules associated with this final 
rule. 

3. Anticipated Benefits and Co~ts 

Starting in 2014, qualified individuals 
and qualified employers will be able to 
use health coverage obtained through 
Exchanges. The Congressional Budget 
Office estimated that the number of 
people enrolled in coverage through 
Exchanges will increase from 7 million 
in 2014 to 24 million in 2017,12 
Exchanges will create competitive 
marketplaces where qualified 

12 "Effects on Health Insurance and the Federal 
Budget for the Insurance Coverage Provisions in the 
Affordable Care Act-May 2013 Baseline," 
Congressional Budget Office, May 14, 2013. 

individuals and qualified employers can 
shop for insurance coverage, and are 
expected to reduce the unit price of 
quality insurance for the average 
consumer by pooling risk and 
promoting competition. 

The final rule specifies the standards 
and processes for the oversight and 
accountability of entities responsible for 
certain operations of the Exchanges. 
Affected entities include States, in their 
roles of establishing and operating 
Exchanges and SHOPs; FFEs and FF­
SHOPs; issuers of QHPs; Exchange 
appeals entities; and insurance agents 
and brokers. 

a. Benefits 
This ffual rule implements provisions 

that will ensure smooth functioning of 
State Exchanges and FFEs, improve 
access to health insurance and customer 
service, and establish consumer 
protection measures. 

The final rule provides that, for 
individual eligibility determinations, 
applicants and enrollees may appeal 
eligibility determinations made through 
the eligibility process at the State level, 
if the State opts to establish an appeals 
process, or at the Federal level, if the 
State opts not to establish an appeals 
process or upon exhaustion of a State 
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based appeals process. An effective 
eligibility appeals process improves 
access to health insurance, by providing 
recourse for issues that arise in the 
eligibility process that can disrupt 
coverage. The appeals process is based 
on best practices to provide flexible, 
transparent, and consumer-centric 
appeals review and resolution. By 
providing an efficient, but 
comprehensive appeals process, the 
provisions of this final rule will ensure 
accurate and fair appeals of eligibility 
determinations. In addition, by 
providing a separate appeals process for 
small businesses, the provisions of this 
final rule will help ensure that accurate 
and satisfactory determinations are 
made for small businesses. 

The final rule also allows a State to 
operate only a State-based SHOP while 
the individual market Exchange is 
operated as an FFE. This will enable the 
State to focus on effective ·: 
implementation of the SHOP. Each 
SHOP is also required to develop 
uniform standards for the termination of 
coverage in a QHP, starting in 2015, 
unless the SHOP offers employers the 
opportunity to give their employees a 
choice of plans at one actuarial value 
level ("employee choice") before then. 
Standardizing the timing, form, and 
manner of a group's termination in the 
SHOP ensures that an employer offering 
coverage through multiple health 
insurance issuers (under the SHOP 
"employee choice" model) will be 
subject to uniform, predictable 
termination policies. 

The final rule implements consumer 
protections designed to ensure privacy 
and security of PII, increased access to 
customer assistance, greater information 
about coverage options, and more 
informed coverage decisions by · 
consumers. Permitting issuer 
application assisters to assist 
individuals with applying for eligibility 
determinations or redeterminations for 
coverage through the Exchange will 
increase assistance available to 
consumers, while the training and 
compliance standards will ensure that 
such assistance is fair and unbiased. 
The final rule establishes requirements 
for issuer application assisters and 
agents and brokers who assist 
consumers, requiring them to comply 
with registration and training 
requirements. The final rule also 
establishes standards under which HHS 
can terminate its relationship with 
agents and brokers in the FFE, to help 
ensure that agents and brokers continue 
to meet Exchange standards. The final 
rule also amends and establishes 
additional standards for Web-brokers. In 
addition, the requirement for QHP 

issuers conducting direct enrollment, in 
a manner considered to be through an 
Exchange, to provide standardized 
comparative information on their Web 
sites ensures that consumers can readily 
differentiate and compare plan choices 
leading to informed decisions. 
Consumers without bank accounts will 
also have a variety of payment options. 

Oversight and enforcement actions 
such as CMPs and decertification of a 
QHP, termination of an agent and broker 
agreement for participation in the 
individual market of an FFE, will 
improve program performance, reduce 
non-compliance by QHPs and agents 
and brokers, and decrease the likelihood 
of errors and adverse outcomes for 
consumers. 

b. Costs 

Affected entities will incur costs to 
comply with the provisions of this final 
rule. Costs related to information 
collection requirements subject to PRA 
are discussed in detail in section III and 
include administrative costs incurred by 
States, issuers and agents and brokers 
related to notice and reporting 
requirements; enforcement actions; 
enrollment process for qualified 
individuals; and training requirements. 
In this section we discuss other costs 
related to the provisions in this final 
rule. 

A State that establishes an eligibility 
appeals process, an employer appeals 
process, or a SHOP eligibility appeals 
process will incur rel;;i.ted administrative 
costs. However, HHS will provide such 
processes if States fail to do so. In 
addition, an effective eligibility process 
will reduce administrative costs, by 
providing resolution options that enable 
the vast majority of issues to be resolved 
by lower-level staff. 

Exchanges and agents and brokers 
permitted by States to assist consumers 
will incur costs to comply with 
additional standards for display of 
QHPs when using their Web sites as 
Web-brokers to assist consumers select 
a QHP, comply with the Exchange's 
privacy and security standards as 
required in an agreement with HHS, and 
to submit a request for reconsideration 
if HHS terminates its agreement with 
the agent or broker. Issuers will also 
incur expenses to provide privacy and 
security training to their customer 
service representatives. It is anticipated 
that Exchanges and issuers' IT systems 
will need minimal changes to comply 
with these provisions, particularly 
because they must already comply with 
similar standards regarding protected 
health information. 

The final rule also amends existing 
requirements so that SHOPs are no 

longer be required to accept paper 
applications and applications by 
telephone. This may reduce the cost of 
operating a SHOP. A SHOP will also 
incur costs to develop uniform 
standards for the termination of a 
group's coverage in a QHP and to keep 
sufficient records of terminations and 
reasonable accommodations. 

C. Regulatory Alternatives 
Under the Executive Order, HHS is 

required to consider alternatives to 
issuing rules and alternative regulatory 
approaches. 

One alternative considered was to 
establish only a Federal eligibility 
appeals process and not to offer State 
Exchanges the option to establish their 
own appeals processes. This alternative, 
however, was not selected because it 
would limit State flexibility and negate 
the administrative efficiencies available 
through the use of existing appeals 
processes. HHS believes that the option 
adopted for this final rule strikes the 
best balance of ensuring efficient 
operation and integrity of Exchanges 
while providing flexibility to the States 
and minimizing the burden on States. 

D. Regulatory Flexibility Act 
The Regulatory Flexibility Act (RF A) 

requires agencies that issue a rule to 
analyze options for regulatory relief of 
small businesses if a rule has a 
significant impact on a substantial 
number of small entities. The RFA 
generally defines a "small entity" as­
(1) A proprietary firm meeting the size 
standards of the Small Business 
Administration (SBA), (2) a nonprofit 
organization that is not dominant in its 
field, or ( 3) a small government 
jurisdiction with a population of less 
than 50,000 (States and individuals are 
not included in the definition of "small 
entity"). HHS uses as its measure of 
significant economic impact on a 
substantial number of small entities a 
change in revenues of more than 3 
percent to 5 percent. HHS anticipates 
that the final rule would not have a 
significant economic impact on a 
substantial number of small entities. 

As discussed in the Web Portal final 
rule published on May 5, 2010 (75 FR 
24481), HHS examined the health 
insurance industry in depth in the RIA 
we prepared for the final rule on 
establishment of the Medicare 
Advantage program (69 FR 46866, 
August 3, 2004). In that analysis it was 
determined that there were few, if any, 
insurance firms underwriting 
comprehensive health insurance 
policies (in contrast, for example, to 
travel insurance policies or dental 
discount policies) that fell below the 
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size thresholds for "small" business 
established by the SBA (currently $7 
million in annual receipts for health 
issuers). 13 In addition, HHS used the 
data from Medical Loss Ratio (MLR) 
annual report submissions for the 2011 
MLR reporting year to develop an 
estimate of the number of small entities 
that offer comprehensive major medical 
coverage. These estimates may overstate 
the actual number of small health 
insurance issuers that would be 
affected, since they do not include 
receipts from these companies' other 
lines of business. It is estimated that out 
of 466 issuers nationwide, there are 22 
small entities each with less than $7 
million in earned premiums that offer 
individual or group health insurance 
coverage and would therefore be subject 
to the requirements of this final 
regulation. Thirty six percent of these 
small issuers belong to larger holding 
groups, and many if not all of these 
small issuers are likely to have other 
lines of business that would result in 
their revenues exceeding $ 7 million. It 
is uncertain how many of these 466 
issuers will offer QHPs and be subject 
to the provisions of this final rule. Based 
on this analysis, however, HHS expects 
that this final rule will not affect small 
issuers. 

Some of the agents and brokers 
affected by the provisions of this final 
rule may be small entities and will incur 
costs to comply with the provisions of 
this final rule. The size threshold for 
"small" business established by the 
SBA is currently $7 million in annual 
receipts for insurance agencies and 
brokerages. We anticipate that agents 
and brokers will continue to be an 
important source of assistance for many 
consumers seeking access to health 
insurance coverage through an 
Exchange, including those who own 
and/ or are employed by small 
businesses. Due to lack of data, HHS is 
unable to estimate how many agents and 
brokers permitted by States to assist 
consumers would be small entities. 

This final rule establishes an appeals 
process through which an employer 
may appeal a determination that the 
employer does not provide qualifying 
coverage in an eligible employer­
sponsored plan with respect to the 
employee referenced in the notice 
pursuant to section 1411(£)(2) of the 
Affordable Care Act, or an eligibility 
determination for SHOP. This rule 
establishes standards for employers that 
choose to participate in a SHOP. The 

13 "Table of Size Standards Matched To North 
American Industry Classification System Codes," 
effective January 7, 2013, U.S. Small Business 
Administration, available at http://www.sba.gov. 

SHOP is limited by statute to employers 
with at least one but not more than 100 
employees. For this reason, we expect 
that many employers eligible to 
participate in the SHOP would meet the 
SBA standard for small entities. 
However, since participation in the 
SHOP is voluntary, this final rule does 
not place any requirements on small 
employers. 

E. Unfunded Mandates Reform Act 
Section 202 of the Unfunded 

Mandates Reform Act (UMRA) of 1995 
requires that agencies assess anticipated 
costs and ben~fits before issuing any 
final rule that includes a Federal 
mandate that could result in 
expenditure in any one year by State, 
local or tribal governments, in the 
aggregate, or by the private sector, of 
$100 million iii 1995 dollars, updated 
annually for inflation. In 2013, that 
threshold level !s approximately $141 
million. 

UMRA does not address the total cost 
of a final rule. Rather, it focuses on 
certain categories of cost, mainly those 
"Federal mandate" costs resulting 
from-(1) imposing enforceable duties 
on State, local, or tribal governments, or 
on the private sector; or (2) increasing 
the stringency of conditions in, or 
decreasing the funding of, State, local, 
or tribal governments under entitlement 
programs. 

The final rule directs States to 
undertake activities for State Exchanges. 
There are no mandates on local or tribal 
governments. The private sector, for 
example, QHP issuers and agents and 
brokers, will incur costs to comply with 
the requirements set forth in this final 
rule. The related costs are estimated to 
be approximately $17.5 million in 2014. 
However, consistent with policy 
embodied in UMRA, this final rule has 
been designed to be a low-burden 
alternative for State, local and tribal 
governments, and the private sector 
while achieving the objectives of the 
Affordable· Care Act. 

F. Federalism 
Executive Order 13132 establishes 

certain requirements that an agency 
must meet when it promulgates a final 
rule that imposes substantial direct 
requirement costs on State and local 
governments, preempts State law, or 
otherwise has Federalism implications. 

States are the primary regulators of 
health insurance coverage. States will 
continue to apply State laws regarding 
health insurance coverage. If any State 
law or requirement prevents the 
application of a Federal standard, then 
that particular State law or requirement 
would be preempted. State requirements 

that are more stringent than the Federal 
requirements would be not be 
preempted by this final rule. 
Accordingly, States have significant 
latitude to impose requirements with 
respect to health insurance coverage 
that are more restrictive than the 
Federal law. 

States will continue to license, 
monitor and regulate all agents and 
brokers, both inside and outside of 
Exchanges. All State laws related to 
agents and brokers, including State laws 
related to appointments, contractual 
relationships with issuers, and licensing 
and marketing requirements, will 
continue to apply. Under the final rule, 
States have the option to establish and 
operate only a State-based SHOP while 
the individual market Exchange is 
operated as an FFE. The final rule also 
provides additional flexibility to States 
with respect to the operation of a SHOP­
specific Navigator program when the 
State establishes and operates only a 
SHOP Exchange. HHS would coordinate 
enforcement actions for QHP issuers 
with State efforts in order to streamline 
the oversight of QHP issuers by States 
and to avoid inappropriate duplication 
of enforcement actions. Because QHPs 
are one of several commercial market 
insurance products operating in State 
markets, HHS would not seek to 
inappropriately duplicate or interfere 
with the traditional regulatory roles 
played by the State departments of 
insurance. HHS would generally confine 
its QHP oversight to Exchange-specific 
requirements and attributes. HHS would 
also seek to work collaboratively with 
State DOis on topics of mutual concern, 
in the interest of efficiently deploying 
oversight resources and avoiding 
needlessly duplicative regulatory roles. 
HHS may consider the regulatory action 
taken by a State against a QHP issuer as 
a factor in determining whether to 
decertify a QHP. HHS recognizes that 
States play an important role in 
handling consumer cases related to 
health insurance and HHS anticipates 
that States will continue to assist 
consumers with these grievances and 
complaints. QHP issuers are expected to 
comply with standards established by 
State law and regulation for cases 
forwarded to an issuer by a State in 
which it offers QHPs. States may opt to 
establish an eligibility appeals process 
and an employer appeals process or 
HHS will provide such a process if a 
State fails to do so. 

The requirements specified in this 
final rule will impose direct costs on 
State and local governments and HHS 
has made every effort to minimize those 
costs. In compliance with the 
requirement of Executive Order 13132 
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that agencies examine closely any 
policies that may have Federalism 
implications or limit the policymaking 
discretion of the States, HHS has 
engaged in efforts to consult with and 
work cooperatively with affected States. 
Throughout the process of developing 
this final rule, HHS has attempted to 
balance the States' interests in 
regulating health insurance issuers, ai.td 
Congressional intent to provide uniform 
protections to consumers in every State. 
By doing so, it is HHS's view that it has 
complied with the requirements of 
Executive Order 13132. Under the 
requirements set forth in section B(a) of 
Executive Order 13132, and by the 
signatures affixed to this rule, HHS 
certifies that the CMS Center for 
Consumer Information and Insurance 
Oversight has complied with the 
requirements of Executive Order 13132 
for the attached final rule in a 
meaningful and timely manner. 

G. Congressional Review Act 

This final rule is subject to the 
Congressional Review Act provisions of 
the Small Business Regulatory 
Enforcement Fairness Act of 1996 (5 
U.S.C. 801 et seq.), which specifies that 
before a rule can take effect, the Federal 
agency promulgating the rule shall 
submit to each House of the Congress 
and to the Comptroller General a report 
containing a copy of the rule along with 
other specified information, and has 
been transmitted to the Congress and 
the Comptroller General for review. 

List of Subjects 

45 CFR Part 147 

Health care, Health insurance, 
Reporting and recordkeeping 
requirements, and State regulation of 
health insurance. 

45CFRPart153 

Administrative practice and 
procedure, Adverse selection, Health 
care, Health insurance, Health records, 
Organization and functions 
(Government agencies), Premium 
stabilization, Reporting and 
recordkeeping requirements, 
Reinsurance, Risk adjustment, Risk 
corridors, Risk mitigation, State and 
local governments. 

45 CFR Part 155 

Administrative practice and 
procedure, Health care access, Health 
insurance, Reporting and recordkeeping 
requirements, State and local 
governments, Cost-sharing reductions, 
Advance payments of premium tax 
credit, Administration and calculation 
of advance payments of the premium 

tax credit, Plan variations, Actuarial 
value. 

45 CFR Part 156 

Administrative practice and 
procedure, Advertising, Advisory 
Committees, Brokers, Conflict of 
interest, Consumer protection, Grant 
programs-health, Grants administration, 
Health care, Health insurance, Health 
maintenance organization (HMO), 
Health records, Hospitals, American 
Indian/ Alaska Natives, Individuals with 
disabilities, Loan programs-health, 
Organization and functions 
(Government agencies), Medicaid, 
Public assistance programs, Reporting 
and recordkeeping requirements, State 
and local governments, Sunshine Act, 
Technical assistance, Women, and 
Youth. 

For the reasons set forth in the 
preamble, the Department of Health and 
Human Services amends 45 CFR parts 
147, 153, 155, and 156 as set forth 
below: 

:PART 147-HEALTH INSURANCE 
·.REFORM REQUIREMENTS FOR THE 
GROUP AND INDIVIDUAL HEAL TH 
INSURANCE MARKETS 

• 1. The authority citation for part 147 
continues to read as follows: 

Authority: Secs. 2701through2763, 2791, 
and 2792 of the Public Health Service Act (42 
U.S.C. 300gg through 300gg-63, 300gg-91, 
and 300gg-92), as amended. 

• 2. Section 147.102 is amended by 
revising paragraph (a) introductory text 
and adding two sentences at the end of 
paragraph (a)(1)(ii) to read as follows: 

§147.102 Fair health insurance premiums. 

(a) In general. With respect to the 
premium rate charged by a health 
insurance issuer in accordance with 
§ 156.80 of this subchapter for health 
insurance coverage offered in the 
individual or small group market-

(1) * * * 
(ii) * * * For purposes of this 

paragraph, rating area is determined in 
the small group market using the group 
policyholder's principal business 
address and in the individual market 
using the primary policyholder's 
address. For plans (other than qualified 
health plans offered through the 
Federally-facilitated Small Business 
Health Options Program) for which an 
issuer can demonstrate that it relied in 
good faith on guidance from an 
applicable State authority issued before 
August 28, 2013, that differs from this 
paragraph (a)(1)(ii), the preceding 
sentence will not apply until the first 
plan year beginning on or after January 

1, 2015 with respect to coverage in the 
small group market. 

* * * * * 

PART 153-STANDARDS RELATED TO 
REINSURANCE, RISK CORRIDORS, 
AND RISK ADJUSTMENT UNDER THE 
AFFORDABLE CARE ACT 

• 3. Authority citation for part 153 is 
revised to read as follows: 

Authority: Secs. 1311, 1321, 1341-1343, 
Pub. L. 111-148, 24 Stat. 119. 

§ 153.20 [Amended] 

• 4. Section 153.20 is amended by 
removing the definition of "Qualified 
health plan or QHP". 

• 5. Section 153.500 is amended by 
adding a definition of ''Qualified health 
plan or QHP" to read as follows: 

§ 153.500 Definitions. 

* * * * * 
Qualified health plan or QHP means, 

with respect to the risk corridors 
program only -

(1) A qualified health plan, as defined 
at§ 155.20 of this subchapter; 

(2) A health plan offered outside the 
Exchange by an issuer that is the same 
plan as a qualified health plan, as 
defined at§ 155.20 of this subchapter, 
offered through the Exchange by the 
issuer. To be the same plan as a 
qualified health plan (as defined at 
§_1.5~.20.o(thi~ subqhapter) means that 
the health plaii offered outside the 
Exchange has identical benefits, 
premium, cost-sharing structure, 
provider network, and service area as 
the qualified health plan (as defined at 
§ 155.20 of this subchapter); or 

(3) A health plan offered outside the 
Exchange that is substantially the same 
as a qualified health plan, as defined at 
§ 155.20 of this subchapter, offered 
through the Exchange by the issuer. To 
be substantially the same as a qualified 
health plan (as defined at§ 155.20 of 
this subchapter) means that the health 
plan meets the criteria set forth in 
paragraph (2) of this definition with 
respect to the qualified health plan, 
except that its benefits, premium, cost­
sharing structure, and provider network 
may differ from those of the qualified 
health plan (as defined at§ 155.20 of 
this subchapter) provided that such 
differences are tied directly and 
exclusively to Federal or State 
requirements or prohibitions on the 
coverage of benefits that apply 
differently to plans depending on 
whether they are offered through or 
outside an Exchange. 

* * * * * 
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PART155-EXCHANGE 
ESTABLISHMENT STANDARDS AND 
OTHER RELATED STANDARDS 
UNDER THE AFFORDABLE CARE ACT 

• 6. Authority citation for part 155 
continues to read as follows: 

Authority: Title I of the Affordable Care 
Act, sections 1301, 1302, 1303, 1304, 1311, 
1312, 1313,1321, 1322,1331,1334, 1402, 
1411, 1412, 1413, Pub. L. 111-148, 124 Stat. 
119 (42 u.s.c. 18021-18024, 18031-18033, 
18041-18042, 18051, 18054,18071,and 
18081-18083. 

• 7. Section 155.20 is amended by 
revising the definition for "Exchange" 
and by adding a definition for "Issuer 
application assister" to read as follows: 

§ 155.20 Definitions. 

* * * * * 
Exchange means a governmental 

agency or non-profit entity that meets 
the applicable standards of this part and 
makes QHPs available to qualified 
individuals and/or qualified employers. 
Unless otherwise identified, this term 
includes an Exchange serving the 
individual market for qualified 
individuals and a SHOP serving the 
small group market for qualified 
employers, regardless of whether the 
Exchange is established and operated by 
a State (including a regional Exchange 
or subsidiary Exchange) or by HHS. 

* * * * * 
Issuer application assister means an 

employee, contractor, or agent of a QHP 
issuer who is not licensed as an agent, 
broker, or producer under State law and 
who assists individuals in the 
individual market with applying for a 
determination or redetermination of 
eligibility for coverage through the 
Exchange or for insurance affordability 
programs. 

* * * * * 
• 8. Section 155.100 is amended by 
revising paragraph (a), by redesignating 
paragraph (b) as paragraph (c) and by 
adding a new paragraph (b) to read as 
follows: 

§ 155.100 Establishment of a State 
Exchange. 

(a) General requirements. Each State 
may elect to establish: 

(1) An Exchange that facilitates the 
purchase of health insurance coverage 
in QHPs in the individual market and 
that provides for the establishment of a 
SHOP; or 

(2) An Exchange that provides only 
for the establishment of a SHOP. 

(b) Timing. For plan years beginning 
before January 1, 2015, only States that 
provide reasonable assurances to CMS 
that they will be in a position to 

establish and operate only a SHOP for 
2014 may elect to establish an Exchange 
that provides only for the establishment 
of a SHOP, pursuant to the process in 
§ 155.105(c), (d), and/or (e), whichever 
is applicable. For plan years beginning 
on or after January 1, 2015, any State 
may elect to establish an Exchange that 
provides only for the establishment of a 
SHOP, pursuant to the process in 
§ 155.106(a). 

* * * * * 
• 9. Section 155.105 is amended by 
revising paragraphs (b)(l) and (2) and (f) 
to read as follows: 

§ 155.105 Approval of a State Exchange. 

* * * * * 
(b) * * * 
(1) The Exchange is able to.carry out 

the required functions of an Exchange 
consistent with subparts C, D;.E, F, G, 
H, and K of this part unless the State is 
approved to operate only a SHOP by 
HHS pursuant to§ 155.100(a)(2), in 
which case the Exchange must perform 
the minimum functions described in 
subpart H and all applicable pr9visions 
of other subparts referenced therein; 

(2) The Exchange is capable of 
carrying out the information reporting 
requirements in accordance with section 
36B of the Code, unless the State is 
approved to operate only a SHOP by 
HHS pursuant to§ 155.100(a)(2); and 

§ 155.140 Establishment of a regional 
Exchange or subsidiary Exchange. 

* * * 
(c) * * * 
(2) * * * 

* * 

(ii) Encompass the same geographic 
area for its regional or subsidiary SHOP 
and its regional or subsidiary Exchange 
except: 

(A) In the case of a regional Exchange 
established pursuant to § 155.100(a)(2), 
the regional SHOP must encompass a 
geographic area that matches the 
combined geographic areas of the 
individual market Exchanges 
established to serve the same set of 
States establishing the regional SHOP; 
and 

(B) In the case of a subsidiary 
Exchange established pursuant to 
§ 155.100(a)(2), the combined 
geographic area of all subsidiary SHOPs 
established in the State must encompass 
the geographic area of the individual 
market Exchange established to serve 
the State. 
• 11. Section 155.200 is amended by 
revising paragraph (a) to read as follows: 

§ 155.200 Functions of an Exchange. 

(a) General requirements. The 
Exchange must perform the minimum 
functions described in this subpart and 
in subparts D, E, F, G, H, and K of this 
part unless the State is approved to 
operate only a SHOP by HHS pursuant 
to§ 155.100(a)(2), in which case the 

, Exchange operated by the State must 
(f) HHS operation of a:n Exchange. (1). perform the minimum functions 

* * * * * 

If a State does not elect to operate an described in subpart H and all 
Exchange under§ 155.lOO(a)(l) or an applicable provisions of other subparts 
electing State does not have an referenced therein while the Exchange 
approved or conditionally approved operated by HHS must perform the 
Exchange pursuant to§ 155.lOO(a)(l) by minimum functions described in this 
January 1, 2013, HHS must (directly or subpart and in subparts D, E, F, G, and 
through agreement with a not-for-profit K of this part. 
entity) establish and operate such * * * 
Exchange within the State. Iri this case, 
the requirements in§ 155.120(c), 

* * 

§ 155.130 and subparts C, D, E, F, G, H, 
and K of this part will apply. 

• 12. Section 155.220 is amended by: 
• a. Revising paragraph (c)(3)(i); 
• b. Removing the word "and" from the 
end of paragraph (c)(3)(v) and removing 
the period at the end of paragraph 
(c)(3)(vi) and adding"; and" in its place; 
• c. Adding paragraphs (c)(3)(vii) and 
(c)(4); 
• d. Revising paragraph (d)(3); and 
• e. Adding paragraphs (f), (g), and (h). 

The revisions and additions read as 
follows: 

(2) If an el~cting State has an 
approved or conditionally approved 
Exchange pursuant to§ 155.100(a)(2) by 
January 1, 2013, HHS must (directly or 
through agreement with a not-for-profit 
entity) establish and operate an 
Exchange that facilitates the purchase of 
health insurance coverage in QHPs in 
the individual market and operate such 
Exchange within the State. In this case, § 155.220 Ability of States to permit agents 
the requirements in§ 155.12o(c), and brokers to assist qualified individuals, 

qualified employers, or qualified employees 
§ 155.130 and subparts C, D, E, F, G, and enrolling in QHPs. 
K of this part will apply to the Exchange * 
operated by HHS. * * 

(c) * * * 
(3) * * * 

* * 

• 10. Section 155.140 is amended by 
revising paragraph (c)(2)(ii) to read as 
follows: 

(i) Disclose and display all QHP 
information provided by the Exchange 
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or directly by QHP issuers consistent 
with the requirements of§ 155.205(b)(1) 
and § 155.205(c), and to the extent that 
not all information required under 
§ 155.205(b)(1) is displayed on the agent 
or broker's Internet Web site for a QHP, 
prominently display a standardized 
disclaimer provided by HHS stating that 
information required under 
§ 155.205(b)(1) for the QHP is available 
on the Exchange Web site, and provide 
a Web link to the Exchange Web site; 
* * * * * 

(vii) For the Federally-facilitated 
Exchange, prominently display a 
standardized disclaimer provided by 
HHS, and provide a Web link to the 
Exchange Web site. 

(4) When an agent or broker, through 
a contract or other arrangement, uses the 
Internet Web site of another agent or 
broker to help an applicant or enrollee 
complete a QHP selection in the 
Federally-facilitated Exchange, and the 
agent or broker accessing the Web site 
pursuant to the arrangement is listed as 
the agent of record on the enrollment: 

(i) The agent or broker who makes the 
Web site available must: 

(A) Provide HHS with a list of agents 
and brokers who enter into such an 
arrangement to the Federally-facilitated 
Exchange, if requested by HHS; 

(B) Verify that any agent or broker 
accessing or using the Web site pursuant 
to the arrangement is licensed in the 
State in which the consumer is selecting 
the QHP; and has completed training 
and registration and has signed all 
required agreements with the Federally­
facilitated Exchange pursuant to 
paragraph (d) of this section and 
§ 155.260(b); 

(C) Ensure that its name and any 
identifier required by HHS prominently 
appears on the Internet Web site and on 
written materials containing QHP 
information that can be printed from the 
Web site, even if the agent or broker that 
is accessing the Internet Web site is able 
to customize the appearance of the Web 
site; 

(D) Terminate the agent or broker's 
access to its Web site if HHS determines 
that the agent or broker is in violation 
of the provisions of this section and/ or 
HHS terminates any required agreement 
with the agent or broker; 

(E) Report to HHS and applicable 
State departments of insurance any 
potential material breach of the 
standards in paragraphs (c) and (d) of 
this section, or the agreement entered 
into pursuant to § 155.260(b), by the 
agent or broker accessing the Internet 
Web site, should it become aware of any 
such potential breach. 

(ii) HHS retains the right to 
temporarily suspend the ability of the 

agent or broker making its Web site 
available to transact information with 
HHS, if HHS discovers a security and 
privacy incident or breach, for the 
period in which HHS begins to conduct 
an investigation and until the incident 
or breach is remedied to HHS' 
satisfaction. 

* * * * * 
(f) Terinination notice to HHS. (1) An 

agent or broker may terminate its 
agreement with HHS by sending to HHS 
a written notice at least 30 days in 
advance of the date of intended 
termination. 

(2) The notice must include the 
intended date of termination, but if it 
does not specify a date of termination, 
or the date provided is not acceptable to 
HHS, HHS may set a different 
termination. date that will be no less 
than 30 days from the date on the 
agent's or broker's notice of termination. 

(3) Prior ta the date of termination, an 
agent or broker should-

(i) Notify applicants, qualified 
individuals, or enrollees that the agent 
or broker is a~sisting, of the agent's or 
broker's intended date of termination; 

(ii) Continue to assist such 
individuals with Exchange-related 
eligibility and enrollment services up 
until the date of termination; and 

(iii) Provide such individuals with 
information about alternatives available 
for obtaining additional assistance, 
including but not limited to the 
Federally-facilitated Exchange Web site. 

( 4) When termination becomes 
effective under paragraph this paragraph 
(f) or paragraph (g) of this section, the 
agent or broker will not be able to assist 
any individual through the Federally­
facilitated Exchange, and the agent's or 
broker's agreement with the Exchange 
pursuant to § 155.260(b) will also be 
terminated through the termination 
without cause process set forth in that 
agreement. The agent or broker must 
continue to protect any personally 
identifiable information accessed during 
the term of either of these agreements 
with the Federally-facilitated Exchange. 

(g) Standards for termination for 
cause from the Federally-facilitated 
Exchange. (1) If, inHHS's 
determination, a specific finding of 
noncompliance or pattern of 
noncompliance is sufficiently severe, 
HHS may terminate an agent's or 
broker's agreement with the Federally­
facilitated Exchange for cause. 

(2) An agent or broker may be 
determined noncompliant if HHS finds 
that the agent or broker violated-

(i) Any standard specified under this 
section; 

(ii) Any term or condition of its 
agreement with the Federally-facilitated 

Exchange required under paragraph (d) 
of this section, or if the agreement with 
the Federally-facilitated Exchange under 
§ 155.260(b) is terminated; 

(iii) Any State law applicable to 
agents or brokers, as required under 
paragraph (e) of this section, including 
but not limited to State laws related to 
confidentiality and conflicts of interest; 
or 

(iv) Any Federal law applicable to 
agents or brokers. 

( 3) HHS will notify the agent or broker 
of the specific finding of noncompliance 
or pattern of noncompliance, and after 
30 days from the date of the notice, may 
terminate the agreement for cause if the 
matter is not resolved to the satisfaction 
of HHS. 

(4) After the period in paragraph (g)(3) 
of this section has elapsed, the agent or 
broker will no longer be registered with 
the Federally-facilitated Exchange or 
able to transact information with HHS 

(h) Request for reconsideration of 
termination for cause from the 
Federally-facilitated Exchange. (1) 
Request for reconsideration. An agent or 
broker whose agreement with the 
Federally-facilitated Exchange has been 
terminated may request reconsideration 
of such action in the manner and form 
established by HHS. 

(2) Timeframe for request. The agent 
or broker must submit a request for 
reconsideration to the HHS 
reconsideration entity within 30 
calendar days of the date of the written 
notice from HHS. 

(3) Notice of reconsideration decision. 
The HHS reconsideration entity will 
provide the agent or broker with a 
written notice of the reconsideration 
decision within 30 calendar days of the 
date it receives the request for 
reconsideration. This decision will 
constitute HHS's final determination. 

• 13. Section 155.270 is amended by 
revising paragraph (a) to read as follows: 

§ 155.270 Use of standards and protocols 
for electronic transactions. 

(a) HIPAA administrative 
simplification. To the extent that the 
Exchange performs electronic 
transactions with a covered entity, the 
Exchange must use standards, 
implementation specifications, 
operating rules, and code sets that are 
adopted by the Secretary in 45 CFR 
parts 160 and 162 or that are otherwise 
approved by HHS. 

* * * * * 
• 14. Section 155.280 is added to 
subpart C to read as follows: 
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§ 155.280 Oversight and monitoring of 
privacy and security requirements. 

(a) General. HHS will oversee and 
monitor the Federally-facilitated 
Exchanges and non-Exchange entities 
required to comply with the privacy and 
security standards established and 
implemented by a Federally-facilitated 
Exchange pursuant to § 155.260 for 
compliance with those standards. HHS 
will oversee and monitor State 
Exchanges for compliance with the 
standards State Exchanges establish and 
implement pursuant to § 155.260. State 
Exchanges will oversee and monitor 
non-Exchange entities required to 
comply with the privacy and security 
standards established and implemented 
by a State Exchange pursuant to 
§ 155.260. 

(b) Audits and investigations. HHS 
may conduct oversight activities that 
include but are not limited to the 
following: audits, investigations, 
inspections, and any reasonable 
activities necessary for appropriate 
oversight of compliance with the 
Exchange privacy and security 
standards. HHS may also pursue civil, 
criminal or administrative proceedings 
or actions as determined necessary. 
• 15. Section 155.310 is amended by 
adding paragraph (k) to read as follows: 

§ 155.31 O Eligibility process. 

* * * * * 
(k) Incomplete application. If an 

application filer submits an application 
that does not include sufficient 
information for the Exchange to conduct 
an eligibility determination for 
enrollment in a QHP through the 
Exchange or for insurance affordability 
programs, if applicable, the Exchange 
must-

(1) Provide notice to the applicant 
indicating that information necessary to 
complete an eligibility determination is 
missing, specifying the missing 
information, and providing instructions 
on how to provide the missing 
information; and 

(2) Provide the applicant with a 
period of no less than 10 days and no 
more than 90 days from the date on 
which the notice described in paragraph 
(k)(1) of this section is sent to the 
applicant to provide the information 
needed to complete the application to 
the Exchange. 

(3) During the period described in 
paragraph (k)(2) of this section, the 
Exchange must not proceed with an 
applicant's eligibility determination or 
provide advance payments of the 
premium tax credit or cost-sharing 
reductions, unless an application filer 
has provided sufficient information to 
determine his or her eligibility for 

enrollment in a QHP through the 
Exchange, in which case the Exchange 
must make such a determination for 
enrollment in a QHP. 
• 16. Section 155.320 is amended by 
revising the section heading and 
paragraph (b) to read as follows: 

§ 155.320 Verification of eligibility for 
minimum essential coverage other than 
through an eligible employer-sponsored 
plan. 

* * * * * 
(b) Verification of eligibility for 

minimum essential coverage other than 
through an eligible employer-sponsored 
plan. (1)(i) The Exchange must verify 
whether an applicant is eligible for 
minimum essential coverage other than 
through an eligible employer-sponsored 
plan, Medicaid, CHIP, or the BHP, using 
information obtained by transmitting 
identifying information specified by 
HHS to HHS for verification purposes. 

(ii) The Exchange must verify whether 
an applicant has already been 
determined eligible for coverage through 
Medicaid, CHIP, or the BHP, if a BHP 
is operating in the service area of the 
Exchange, within the State or States in 
which the Exchange operates using 
information obtained from the agencies 
administering such programs. 

(2) Consistent with§ 164.512(k)(6)(i) 
of this subchapter, the disclosure to 
HHS of information regarding eligibility 
for and enrollment in a health plan, 
which may be considered protected 
health information, as that term is 
defined in§ 160.103 of this subchapter, 
is expressly authorized, for the purposes 
of verification of applicant eligibility for 
minimum essential coverage as part of 
the eligibility determination process for 
advance payments of the premium tax 
credit or cost-sharing reductions. 

* * * * * 
• 17. Section 155.345 is amended by 
revising paragraphs (i) and (j) to read as 
follows: 

§ 155.345 Coordination with Medicaid, 
CHIP, the Basic Health Program, and the 
Pre-existing Condition Insurance Plan. 

* * * * * 
(i) Standards for sharing information 

between the Exchange and the agencies 
administering Medicaid, CHIP, and the 
BHP. (1) The Exchange must utilize a 
secure electronic interface to exchange 
data with the agencies administering 
Medicaid, CHIP, and the BHP, if a BHP 
is operating in the service area of the 
Exchange, including to verify whether 
an applicant for insurance affordability 
programs has been determined eligible 
for Medicaid, CHIP, or the BHP, as 
specified in§ 155.320(b)(1)(ii), and for 

other functions required under this 
subpart. 

(2) Model agreements. The Exchange 
may utilize any model agreements as 
established by HHS for the purpose of 
sharing data as described in this section. 

(j) Transition from the Pre-existing 
Condition Insurance Plan (PCIP). The 
Exchange must follow procedUTes 
established in accordance with 45 CFR 
152.45 to transition PCIP enrollees to 
the Exchange to ensure that there are no 
lapses in health coverage. 
• 18. Section 155.415 is added to read 
as follows: 

§ 155.415 Allowing issuer application 
assisters to assist with eligibility 
applications. 

(a) Exchange option. An Exchange, to 
the extent permitted by State law, may 
permit issuer application assisters, as 
defined at§ 155.20, to assist individuals 
ii} the individual market with applying 
for a determination or redetermination 
of eligibility for coverage through the 
Exchange and insurance affordability 
programs, provided that such issuer 
application assisters meet the 
requirements set forth in 
§ 156.1230(a)(2) of this subchapter. 

(b) [Reserved] 
• 19. Add Subpart F to read as follows: 

Subpart F-Appeals of Eligibility 
Determinations for Exchange Participation 
and Insurance Affordability Programs 

Sec. 
155.500 Definitions. _ 
155.505 General eligibility appeals -

requirements. 
155.510 Appeals coordination. 
155.515 Notice of appeal procedures. 
155.520 Appeal requests. 
155.525 Eligibility pending appeal. 
155.530 Dismissals. 
155.535 Informal resolution and hearing 

requirements. 
155.540 Expedited appeals. 
155.545 Appeal decisions. 
155.550 Appeal record. 
155.555 Employer appeals process. 

Subpart F-Appeals of Eligibility 
Determinations for Exchange 
Participation and Insurance 
Affordability Programs 

§ 155.500 Definitions. 
In addition to those definitions in 

§§ 155.20 and 155.300, for purposes of 
this subpart and§ 155.740 of subpart H, 
the following terms have the following 
meanings: 

Appeal record means the appeal 
decision, all papers and requests filed in 
the proceeding, and, if a hearing was 
held, the transcript or recording of 
hearing testimony or an official report 
containing the substance of what 
happened at the heariilg, and any 
exhibits introduced at the hearing. 
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Appeal request means a clear 
expression, either orally or in writing, 
by an applicant, enrollee, employer, or 
small business employer or employee to 
have any eligibility determination or 
redetermination contained in a notice 
issued in accordance with§§ 155.310(g), 
155.330(e)(1)(ii), 155.335(h)(1)(ii), 
155.610(i), or 155.715(e) or (f), reviewed 
by an apIJeals entity. 

Appeals entitymeans a body 
designated to hear appeals of eligibility 
determinations or redeterminations 
contained in notices issued in 
accordance with§§ 155.310(g), 
155.330(e)(1)(ii), 155.335(h)(1)(ii), 
155.610(i), or 155.715(e) and (f). 

Appellant means the applicant or 
enrollee, the employer, or the small 
business employer or employee who is 
requesting an appeal. 

De nova review means a review of an 
appeal without deference to prior 
decisions in the case. 

Evidentiary hearing means a hearing 
conducted where evidence may be 
presented. 

Vacate means to set aside a previous 
action. 

§ 155.505 General eligibility appeals 
requirements. 

(a) General requirements. Unless 
otherwise specified, the provisions of 
this subpart apply to Exchange 
eligibility appeals processes, regardless 
of whether the appeals process is 
provided by a State Exchange appeals 
entity or by the HHS appeals entity. 

(b) Right to appeal. An applicant or 
enrollee must have the right to appeal­

( 1) An eligibility determination made 
in accordance with subpart D, 
including-

(i) An initial determination of 
eligibility, including the amount of 
advance payments of the premium tax 
credit and level of cost-sharing 
reductions, made in accordance with 
the standards specified in§ 155.305(a) 
through (h); and 

(ii) A redetermination of eligibility, 
including the amount of advance 
payments of the premium tax credit and 
level of cost-sharing reductions, made in 
accordance with §§ 155.330 and 
155.335; 

(2) An eligibility determination for an 
exemption made in accordance 
§ 155.605; 

(3) A failure by the Exchange to 
provide timely notice of an eligibility 
determination in accordance with 
§§ 155.310(g), 155.330(e)(1)(ii), 
155.335(h)(1)(ii), or 155.610(i); and 

( 4) A denial of a request to vacate 
dismissal made by a State Exchange 
appeals entity in accordance with 
§ 155.530(d)(2), made pursuant to 
paragraph (c)(2)(i) or this section; and 

(c) Options for Exchange appeals. 
Exchange eligibility appeals may be 
conducted by-

(1) A State Exchange appeals entity, 
or an eligible entity described in 
paragraph (d) of this section thatis 
designated by the Exchange, if the 
Exchange establishes an appeals process 
in accordance with the requirements of 
this subpart; or · 

(2) The HHS appeals entity­
(i) Upon exhaustion of the State 

Exchange appeals process; 
(ii) If the Exchange has not 

established an appeals process in 
accordance with the requirements of 
this subpart; or · 

(iii) If the Exchange has delegated 
appeals of exemption determinations 
made by HHS pursuant to§ 155.625(b) 
to the HHS appeals entity, and the 
appeal is limited to a determination of 
eligibility for an exemption. 

(d) Eligible entities. An appeals 
process established under this subpart 
must comply with§ 155.110(a). 

(e) Representatives. An appellant may 
represent himself or herself,: or be 
represented by an authorized 
representative under§ 155.2.27, or by 
legal covnsel, a relative, a friend, or 
another spokesperson, during the 
appeal. 

(f) Accessibility requirements. 
Appeals processes established under 
this subpart must comply with the 
accessibility requirements in 
§ 155.205(c). 

(g) Judicial review~_f..n appellant may 
seek judicial review to the extent it is 
available by law. 

§ 155.51 O Appeals coordination. 
(a) Agreements. The appeals entity or 

the Exchange must enter into 
agreements with the agencies 
administering insurance affordability 
programs regarding the appeals 
processes for such programs as are 
necessary to fulfill the requirements of 
this subpart. Such agreements must 
include a clear delineation of the 
responsibilities of each entity to support 
the eligibility appeals process, and 
must-

(1) Minimize burden on appellants, 
including not asking the appellant to 
provide duplicative information or 
documentation that he or she already 
provided to an agency administering an 
insurance affordability program or 
eligibility appeals process; 

(2) Ensure prompt issuance of appeal 
decisions consistent with timeliness 
standards established under this 
subpart; and 

(3) Comply with the requirements set 
forth in-

(i) 42 CFR 431.lO(d), if the state 
Medicaid agency delegates authority to 

hear fair hearings under 42 CFR 
431.lO(c)(ii) to the Exchange appeals 
entity; or 

(ii) 42 CFR 457.348(b), if the state 
CHIP agency delegates authority to 
review appeals under § 45 7 .1120 to the 
Exchange appeals entity. 

(b) Coordination for Medicaid and 
CffiP appeals. (1) Where the Medicaid 
or CHIP agency has delegated appeals 
authority to the Exchange appeals entity 
consistent with 42 CFR 431.10(c)(1)(ii) 
or 457.1120, and the Exchange appeals 
entity has accepted such delegation-

(i) The Exchange appeals entity will 
conduct the appeal in accordance 
with-

( A) Medicaid and CHIP MAGI-based 
income standards and standards for 
citizenship and immigration status, in 
accordance with the eligibility and 
verification rules and procedures, 
consistent with 42 CFR parts 43 5 and 
457. 

(B) Notice standards identified in this 
subpart, subpart D, and by the State 
Medicaid or CHIP agency, consistent 
with applicable law. 

(ii) Consistent with 42 CFR 
431.10(c)(1)(ii), an appellant who has 
been determined ineligible for Medicaid 
must be informed of the option to opt 
into pursuing his or her appeal of the 
adverse Medicaid eligibility 
determination with the Medicaid 
agency, and if the appellant elects to do 
so, the appeals entity transmits the 
eligibility determination and all 
information provided via secure 
electronic interface, promptly and 
without undue delay, to the Medicaid 
agency. 

(2) Where the Medicaid or CHIP 
agency has not delegated appeals 
authority to the appeals entity and the 
appellant seeks review of a denial of 
Medicaid or CHIP eligibility, the 
appeals entity must transmit the 
eligibility determination and all relevant 
information provided as part of the 
initial application or appeal, if 
applicable, via secure electronic 
interface, promptly and without undue 
delay, to the Medicaid or CHIP agency, 
as applicable. 

(3) The Exchange must consider an 
appellant determined or assessed by the 
appeals entity as not potentially eligible 
for Medicaid or CHIP as ineligible for 
Medicaid and CHIP based on the 
applicable Medicaid and CHIP MAGI­
based income standards for purposes of 
determining eligibility for advance 
payments of the premium tax credit and 
cost-sharing reductions. 

(c) Data exchange. The appeals entity 
must-

(1) Ensure that all data exchanges that 
are part of the appeals process, comply 
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with the data exchange requirements in 
§§ 155.260, 155.270, and 155.345(i); and 

(2) Comply with all data sharing 
requests made by HHS. 

§ 155.515 Notice of appeal procedures. 
(a) Requirement to provide notice of 

appeal procedures. The Exchange must 
provide notice of appeal procedures at 
the time that the-

(1) Applicant submits an application; 
and 

(2) Notice of eligibility determination 
is sent under§§ 155.310(g), 
155.330(e)(1)(ii), 155.335(h)(1)(ii), and 
155.610(i). 

(b) General content on right to appeal 
and appeal procedures. Notices 
described in paragraph (a) of this 
section must contain-

(1) An explanation of the applicant or 
enrollee's appeal rights under this 
subpart; 

(2) A description of the procedures by 
which the applicant or enrollee may 
request an appeal; 

(3) Information on the applicant or 
enrollee's right to represent himself or 
herself, or to be represented by legal 
counsel or another representative; 

( 4) An explanation of the 
circumstances under which the 
appellant's eligibility may be 
maintained or reinstated pending an 
appeal decision, as described in 
§ 155.525; and 

(5) An explanation that an appeal 
decision for one household member 
may result in a change in eligibility for 
other household members and that such 
a change will be handled as a 
redetermination of eligibility for all 
household members in accordance with 
the standards specified in§ 155.305. 

§ 155.520 Appeal requests. 
(a) General standards for appeal 

requests. The Exchange and the appeals 
entity-

(1) Must accept appeal requests 
submitted-

(i) By telephone; 
(ii) By mail; 
(iii) In person, if the Exchange or the 

appeals entity, as applicable, is capable 
of receiving in-person appeal requests; 
and 

(iv) Via the Internet. 
(2) Must assist the applicant or 

enrollee in making the appeal request, if 
requested; 

(3) Must not limit or interfere with the 
applicant or enrollee's right to make an 
appeal request; and 

( 4) Must consider an appeal request to 
be valid for the purpose of this subpart, 
if it is submitted in accordance with the 
requirements of paragraphs (b) and (c) of 
this section and § 155.505(b). 

(b) Appeal request. The Exchange and 
the appeals entity must allow an 
applicant or enrollee to request an 
appeal within-

(1) 90 days of the date of the notice 
of eligibility determination; or 

(2) A timeframe consistent with the 
state Medicaid agency's requireme;nt for 
submitting fair hearing requests, 
provided that timeframe is no less than 
30 days, measured from the date of the 
notice of eligibility determination. 

(c) Appeal of a State Exchange 
appeals entity decision to HHS. If the 
appellant disagrees with the appeal 
decision of a State Exchange appeals 
entity, he or she may make an appeal 
request to the HHS appeals entity 
within 30 days of the date of the State 
Exchange appeals entity's notice of 
appeal decision or notice of denial of a 
request to vacate a dismissal. 

(d) Acknowledgement of appeal 
request. (1) Upon receipt of a valid 
appeal request pursuant to paragraph 
(b), (c), or (d)(3)(i) of this section, the 
appeals entity must-

(i) Send timely acknowledgment to 
the appellant of the receipt of his or her 
valid appeal request, including-

(A) Information regarding the 
appellant's eligibility pending appeal 
pursuant to§ 155.525; and 

(B) An explanation that any advance 
payments of the premium tax credit 
paid on behalf of the tax filer pending 
appeal are subject to reconciliation 
under 26 CFR 1.36B-4. 

(ii) Send timely notice via secure 
electronic interface of the appeal request 
and, if applicable, instructions to 
provide eligibility pending appeal 
pursuant to§ 155.525, to the Exchange 
and to the agencies administering 
Medicaid or CHIP, where applicable. 

(iii) If the appeal request is made 
pursuant to paragraph (c) of this section, 
send timely notice via secure electronic 
interface of the appeal request to the 
State Exchange appeals entity. 

(iv) Promptly confirm receipt of the 
records transferred pursuant to 
paragraph (d)(3) or (4) of this section to 
the Exchange or the State Exchange 
appeals entity, as applicable. 

(2) Upon receipt of an appeal request 
that is not valid because it fails to meet 
the requirements of this section or 
§ 155.505(b), the appeals entity must-

(i) Promptly and without undue 
delay, send written notice to the 
applicant or enrollee informing the 
appellant: 

(A) That the appeal request has not 
been accepted; 

(B) About the nature of the defect in 
the appeal request; and 

(C) That the applicant or enrollee may 
cure the defect and resubmit the appeal 

request by the date determined under 
paragraph (b) or (c) of this section, as 
applicable, or within a reasonable 
timeframe established by the appeals 
entity. 

(ii) Treat as valid an amended appeal 
request that meets the requirements of 
this section and§ 155.505(b). 

(3) Upon receipt of a valid appeal 
request purs·uant to paragraph (b) of this 
section, or upon receipt of the notice 
under paragraph (d)(1)(ii) of this 
section, the Exchange must transmit via 
secure electronic interface to the 
appeals entity-

(i) The appeal request, if the appeal 
request was initially made to the 
Exchange; and 

(ii) The appellant's eligibility record. 
( 4) Upon receipt of the notice 

pursuant to paragraph (d)(1)(iii) of this 
section, the State Exchange appeals 
entity must transmit via secure 
electronic interface the appellant's 
appeal record, including the appellant's 
eligibility record as received from the 
Exchange, to the:HHS appeals entity. 

§ 155.525 Eligibility pending appeal. 
(a) General standards. After receipt of 

a valid appeal request or notice under 
§ 155.520(d)(1)(ii)that concerns an 
appeal of a redetermination under 
§ 155.330(e) or§ 155.335(h), the 
Exchange or the Medicaid or CHIP 
agency, as applicable, must continue to 
consider the appellant eligible while the 
appeal is pending in accordance with 
standards ·set forth in paragraph (b) of 
this section or as determined by the 
Medicaid or CHIP agency consistent 
with 42 CFR parts 435 and 457, as 
applicable. 

(b) Implementation. If the tax filer or 
appellant, as applicable, accepts 
eligibility pending ari. appeal, the 
Exchange must continue the appellant's 
eligibility for enrollment in a QHP, 
advance payments of the premium tax 
credit, and cost-sharing reductions, as 
applicable, in accordance with the level 
of eligibility immediately before the 
redetermination being appealed. 

§ 155.530 Dismissals. 
(a) Dismissal of appeal. The appeals 

entity must dismiss an appeal if the 
appellant-

(1) Withdraws the appeal request in 
writing; 

(2) Fails to appear at a scheduled 
hearing without good cause; 

(3) Fails to submit a valid appeal 
request as specified in§ 155.520(a)(4); 
or 

( 4) Dies while the appeal is pending. 
(b) Notice of dismissal to the 

appellant. If an appeal is dismissed 
under paragraph (a) of this section, the 
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appeals entity must provide timely 
written notice to the appellant, 
including-

(1) The reason for dismissal; 
(2) An explanation of the dismissal's 

effect on the appellant's eligibility; and 
(3) An explanation of how the 

appellant may show good cause why the 
dismissal should be vacated in 
accordance with paragraph ( d) of this 
section. 

(c) Notice of the dismissal to the 
Exchange, Medicaid, and CHIP. If an 
appeal is dismissed under paragraph (a) 
of this section, the appeals entity must 
provide timely notice to the Exchange, 
and to the agency administering 
Medicaid or CIIlP, as applicable, 
including instruction regarding-

( 1) The eligibility determination to 
implement; and 

(2) Discontinuing eligibility provided 
under § 155.525, if applicable. 

(d) Vacating a dismissal. The appeals 
entity must-

(1) Vacate a dismissal and proceed 
with the appeal if the appellant makes 
a written request within 30 days of the 
date of the notice of dismissal showing 
good cause why the dismissal should be 
vacated; and 

(2) Provide timely written notice of 
the denial of a request to vacate a 
dismissal to the appellant, if the request 
is denied. 

§ 155.535 Informal resolution and hearing 
requirements. 

(a) Informal resolution. The HHS 
appeals process will provide an 
opportunity for informal resolution and 
a hearing in accordance with the 
requirements of this section. A State 
Exchange appeals entity may also 
provide an informal resolution process 
prior to a hearing, provided that-

(1) The process complies with the 
scope of review specified in paragraph 
(e) of this section; 

(2) The appellant's right to a hearing 
is preserved in any case in which the 
appellant remains dissatisfied with the 
outcome of the informal resolution 
process; 

(3) If the appeal advances to hearing, 
the appellant is not asked to provide 
duplicative information or 
documentation that he or she previously 
provided during the application or 
informal resolution process; and 

( 4) If the appeal does not advance to 
hearing, the informal resolution 
decision is final and binding. 

(b) Notice of hearing. When a hearing 
is scheduled, the appeals entity must 
send written notice to the appellant of 
the date, time, and location or format of 
the hearing no later than 15 days prior 
to the hearing date. 

(c) Conducting the hearing. All 
hearings under this subpart must be 
conducted-

(1) At a reasonable date, time, and 
location or format; 

(2) After notice of the hearing, 
pursuant to paragraph (b) of this section; 

(3) As an evidentiary hearing, 
consistent with paragraph (e) of this 
section; and 

( 4) By one or more impartial officials 
who have not been directly involved in 
the eligibility determination or any prior 
Exchange appeal decisions in the same 
matter. 

(d) Procedural rights of an appellanL 
The appeals entity must provide the 
appellant with the opportunity to-

( 1) Review his or her appeal record, 
including all documents and records to 
be used by the appeals entity at the 
hearing, at a reasonable time before the 
date of the hearing as well as during the ·. 
hearing; 

(2) Bring witnesses to testify; 
(3) Establish all relevant facts and 

circumstances; 
( 4) Present an argument without 

undue interference; and 
(5) Question or refute any testimony 

or evidence, including the opportunity 
to confront and cross-examine adverse 
witnesses. 

( e) Information and evidence to be 
considered. The appeals entity must 
consider the information used to 
determine the appellant's eligibility as 
well as any additional relevant evidence 
presented during the course of the 
appeals process, including at the 
hearing. 

(f) Standard of review. The appeals 
entity will review the appeal de nova 
and will consider all relevant facts and 
evidence adduced during the appeals 
process. 

§ 155.540 Expedited appeals. 
(a) Expedited appeals. The appeals 

entity must establish and maintain an 
expedited app~als process for an 
appellant to request an expedited 
process where: there is an immediate 
need for health services because a 
standard appeal could jeopardize the 
appellant's life, health, or ability to 
attain, maintain, or regain maximum 
function. 

(b) Denial of a request for expedited 
appeal. If the appeals entity denies a 
request for an expedited appeal, it 
must-

(1) Handle the appeal request under 
the standard process and issue the 
appeal decision in accordance with 
§ 155.545(b)(1); and 

(2) Inform the appellant, promptly 
and without undue delay, through 
electronic or oral notification, if 

possible, of the denial and, if 
notification is oral, follow up with the 
appellant by written notice, within the 
timeframe established by the Secretary. 
Written notice of the denial must 
include-

(i) The reason for the denial; 
(ii) An explanation that the appeal 

request will be transferred to the 
standard process; and 

(iii) An explanation of the appellant's 
rights under the standard process. 

§ 155.545 Appeal decisions. 
(a) Appeal decisions. Appeal 

decisions must-
(1) Be based exclusively on the 

information and evidence specified in 
§ 155.535(e) and the eligibility 
requirements under subpart D or G of 
this part, as applicable, and if the 
Medicaid or CHIP agencies delegate 
authority to conduct the Medicaid fair 
hearing or CIIlP review to the appeals 
entity in accordance with 42 CFR 
431.lO(c)(l)(ii) or 457.1120, the 

. eligibility requirements under 42 CFR 
parts 435 and 457, as applicable; 
· (2) State the decision, including a 
plain language description of the effect 
of the decision on the appellant's 
eligibility; 

( 3) Summarize the facts relevant to 
the appeal; 

(4) Identify the legal basis, including 
the regulations that support the 
decision; 

(5) State the effective date of the 
decision; and · · 

( 6) If the appeals entity is a State 
Exchange appeals entity-

(i) Provide an explanation of the 
appellant's right to pursue the appeal 
before the HHS appeals entity, 
including the applicable timeframe, if 
the appellant remains dissatisfied with 
the eligibility determination; and 

(ii) Indicate that the decision of the 
State Exchange appeals entity is final, 
unless the appellant pursues the appeal 
before the HHS appeals entity. 

(b) Notice of appeal decision. The 
appeals entity-

( 1) Must issue written notice of the 
appeal decision to the appellant within 
90 days of the date of an appeal request 
under § 155.520(b) or (c) is received, as 
administratively feasible. 

(2) In the case of an appeal request 
submitted under§ 155.540 that the 
appeals entity determines meets the 
criteria for an expedited appeal, must 
issue the notice as expeditiously as 
reasonably possible, consistent with the 
timeframe established by the Secretary. 

(3) Must provide notice of the appeal 
decision and instructions to cease 
pended eligibility to the appellant, if 
applicable, via secure electronic 
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interface, to the Exchange or the 
Medicaid or CHIP agency, as applicable. 

(c) Implementation of appeal 
decisions. The Exchange, upon 
receiving the notice described in 
paragraph (b), must promptly-

(1) Implement the appeal decision 
effective-

(i) Prospectively, on the first day of 
the month following the date of the 
notice of appeal decision, or consistent 
with § 155.330(£)(2) or (3), if applicable; 
or 

(ii) Retroactively, to the date the 
incorrect eligibility determination was 
made, at the option of the appellant. 

(2) Redetermine the eligibility of 
household members who have not 
appealed their own eligibility 
determinations but whose eligibility 
may be affected by the appeal decision, 
in accordance with the standards 
specified in § 155.305. 

§ 155.550 Appeal record. 
(a) Appellant access to the appeal 

record. Subject to the requirements of 
all applicable Federal and State laws 
regarding privacy, confidentiality, 
disclosure, and personally identifiable 
information, the appeals entity must 
make the appeal record accessible to the 
appellant at a convenient place and 
time. 

(b) Public access to the appeal 
decision. The appeals entity must 
provide public access to all appeal 
decisions, subject to all applicable 
Federal and State laws regarding 
privacy, confidentiality, disclosure, and 
personally identifiable information. 

§ 155.555 Employer appeals process. 
(a) General requirements. The 

provisions of this section apply to 
employer appeals processes through 
which an employer may, in response to 
a notice under§ 155.310(h), appeal a 
determination that the employer does 
not provide minimum essential 
coverage through an employer­
sponsored plan or that the employer 
does provide that coverage but it is not 
affordable coverage with respect to an 
employee. 

(b) Exchange employer appeals 
process. An Exchange may establish an 
employer appeals process in accordance 
with the requirements of this section, 
§ 155.505(£) through (g), and 
§ 155.510(a)(1), (a)(2), and (c). Where an 
Exchange has not established an 
employer appeals process, HHS will 
provide an employer appeals process 
that meets the requirements of this 
section,§§ 155.505(£) through (g), and 
155.510(a)(1), (a)(2), and (c). 

(c) Appeal request. The Exchange and 
appeals entity, as applicable, must-

(1) Allow an employer to request an 
appeal within 90 days from the date the 
notice described under § 155.310(h) is 
sent; 

(2) Allow an employer to submit 
relevant evidence to support the appeal; 

(3) Allow an employer to submit an 
appeal request to-

(i) The Exchange or the Exchange 
appeals entity, if the Exchange 
establishes an employer appeals 
process; or 

(ii) The HHS appeals entity, if the 
Exchange has not established an 
employer appeals process; 

(4) Comply with the requirements of 
§ 155.520(a)(1) through (3); and 

(5) Consider an appeal request valid if 
it is submitted in accordance with 
paragraph (c)(1) of this section and with 
the purpose of appealing the 
determination identified in the notice 
specified in§ 155.310(h). 

(d) Notice of appeal request. Upon 
receipt of a valid appeal request, the 
appeals entity must-

(1) Send timely acknowledgement of 
the receipt of the appeal request to the 
employer, including an explanation of 
the appeals process; 

(2) Send timely notice to the 
employee of the receipt of the appeal 
request, including-

(i) An explanation of the appeals 
process; 

(ii) Instructions for submitting 
additional evidence for consideration by 
the appeals entity; and 

(iii) An explanation of the potential 
effect of the employer's appeal on the 
employee's eligibility. 

(3) Promptly notify the Exchange of 
the appeal, if the employer did not 
initially make the appeal request to the 
Exchange. 

(4) Promptly and without undue delay 
send written notice to the employer of 
an appeal request that is not valid 
because it fails to meet the requirements 
of this section. The written notice must 
inform the employer-

(i) That the appeal request has not 
been accepted; 

(ii) About the nature of the defect in 
the appeal request; and 

(iii) That the employer may cure the 
defect and resubmit the appeal request 
by the date determined under paragraph 
(c) of this section, or within a reasonable 
timeframe established by the appeals 
entity. 

(iv) Treat as valid an amended appeal 
request that meets the requirements of 
this section, including standards for 
timeliness. 

(e) Transmittal and receipt of records. 
(1) Upon receipt of a valid appeal 
request under this section, or upon 
receipt of the notice under paragraph 

(d)(3) of this section, the Exchange must 
promptly transmit via secure electronic 
interface to the appeals entity-

(i) The appeal request, if the appeal 
request was initially made to the 
Exchange; and 

(ii) The employee's eligibility record. 
(2) The appeals entity must promptly 

confirm receipt of records transmitted 
pursuant to paragraph (e)(1) of this 
section to the entity that transmitted the 
records. 

(f) Dismissal of appeal. The appeals 
entity-

(1) Must dismiss an appeal under the 
circumstances specified in . 
§ 155.530(a)(1) or if the request fails to 
comply with the standards in paragraph 
(c)( 4) of this section. 

(2) Must provide timely notice of the 
dismissal to the employer, employee, 
and Exchange including the reason for 
dismissal; and . 

(3) May vacate a dismissal if the 
employer makes a written request 
within 30 days of the date of the notice 
of dismissal showing good cause as to 
why the dismissal should be vacated. 

(g) Procedural rights of the employer. 
The appeals entity must provid·e the 
employer the opportunity to-

(1) Provide relevant evidence for 
review of the determination of an 
employee's eligibility for advance 
payments of the premium tax credit or 
cost-sharing reductions; 

(2) Review-
(i) The information described in 

§ 155.310(h)(1); 
(ii) Information regarding whether the 

employee's income is above or below 
the threshold by which the affordability 
of employer-sponsored minimum 
essential coverage is measured, as set 
forth by standards described in 26 CFR 
1.36B; and 

(iii) Other data used to make the 
determination described in§ 155.305(£) 
or (g), to the extent allowable by law, 
except the information described in 
paragraph (h) of this section. 

(h) Confidentiality of employee 
information. Neither the Exchange nor 
the appeals entity may make available to 
an employer any tax return information 
of an employee as prohibited by section 
6103 of the Code. 

(i) Adjudication of employer appeals. 
Employer appeals must-

(1) Be reviewed by one or more 
impartial officials who have not been 
directly involved in the employee 
eligibility determination implicated in 
the appeal; 

(2) Consider the information used to 
determine the employee's eligibility as 
well as any additional relevant evidence 
provided by the employer or the 
employee during the course of the 
appeal; and 
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(3) Be reviewed de nova. 
(j) Appeal decisions. Employer appeal 

decisions must-
(1) Be based exclusively on the 

information and evidence described in 
paragraph (i)(2) of this section and the 
eligibility standards in 45 CFR part 155, 
subpartD; 

(2) State the decision, including a 
plain language description of the effect 
of the decision on the employee's 
eligibility; and 

(3) Comply with the requirements set 
forth in§ 155.545(a)(3) through (5). 

(k) Notice of appeal decision. The 
appeals entity must provide written 
notice of the appeal decision within 90 
days of the date the appeal request is 
received, as administratively feasible, 
to-

(1) The employer. Such notice must 
include-

(i) The appeal decision; and 
(ii) An explanation that the appeal 

decision does not foreclose any appeal 
rights the employer may have tinder 
subtitle F of the Code. 

(2) The employee. Such notice must 
include-

(i) The appeal decision; and 
(ii) An explanation that the employee 

and his or her household members, if 
applicable, may appeal a 
redetermination of eligibility that occurs 
as a result of the appeal decision. 

(3) The Exchange. 
(1) Implementation of the appeal 

decision. After receipt of the notice 
under paragraph (k)(3) of this section, if 
the appeal decision affects the 
employee's eligibility, the Exchange 
must promptly redetermine the 
employee's eligibility and the eligibility 
of the employee's household members, 
if applicable, in accordance with the 
standards specified in § 155.305. 

(m) Appeal record. Subject to the 
requirements of§ 155.550 and 
paragraph (h) of this section, the appeal 
record must be accessible to the 
employer and to the employee in a 
convenient format and at a convenient 
time. 
• 14. In§ 155.700, paragraph (b) is 
amended by adding the definition of 
"SHOP application filer" in alphabetical 
order to read as follows: 

§ 155. 700 Standards for the establishment 
of a SHOP. 

* * * * * 
(b) * * * 
SHOP application filer means an 

applicant, an authorized representative, 
an agent or broker of the employer, or 
an employer filing for its employees 
where not prohibited by other law. 
• 15. Section 155.705 is amended by 
adding paragraphs (c) and (d) to read as 
follows: 

§ 155.705 Functions of a SHOP. 

* * * * * 
(ii) If premium payment is not 

received 31 days from the first of the 
(c) Coordination with individual coverage month, the FF-SHOP may 

market Exchange for eligibility terminate the qualified employer for 
determinations. A SHOP must provide lack of payment. 
data related to eligibility and enrollment . (iii) If a qualified employer is 
of a qualified employee to the terminated due to lack of premium 
individual market Exchange that payment, but within 30 days following 
corresponds to the service area of the its termination the qualified employer 
SHOP, unless the SHOP is operated requests reinstatement, pays all 
pursuant to§ 155.100(a)(2). premiums owed including ~y prior 

(d) Duties of Navigators in the SHOP. premiums owed for coverage during the 
In States that have elected to operate grace period, and pays the premium for 
only a SHOP pursuant to the next month's coverage, the FF-
§ 155.100(a)(2), at State option and if SHOP must reinstate the qualified 
State law permits the Navigator duties employer fu its previous coverage. 
described in§ 155.210(e)(3) and (4) may (d) Termination of employee or 
be fulfilled through referrals to agents dependent coverage. (1) The SHOP must 
and brokers. establish consistent policies regarding 
• 16. Section 155.730 is amended by the process for and effective dates of 
revising paragraph (f) to read as follows: termination·.of employee or dependent 

§ 155.730 Application standards for SHOP. coverage in the following 
circumstances: 

* * * * * 
(f) Filing. The SHOP must: 
(1) Accept applications from SHOP 

application filers; and 
(2) Provide the tools to file an 

application via an Internet Web site. 

* * * * * 
• 17. Section 155.735 is added to 
subpart H to read as follows: 

§ 155. 735 Termination of coverage. 

(a) General requirements. The SHOP 
must determine the timing, form, and 
manner in which coverage in a QHP 
may be terminated. 

(b) Termination of employer group 
health coverage at the request of the 
employer. (1) The SHOP must establish 
policies for advance notice of 
termination required from the employer 
and effective dates of termination. 

(2) In the FF-SHOP, an employer may 
terminate coverage for all enrollees 
covered by the employer group health 
plan effective on the last day of any 
month, provided that the employer has 
given notice to the FF-SHOP on or 
before the 15th day of any month. If 
notice is given after the 15th of the 
month, the FF-SHOP may terminate the 
coverage on the last day of the following 
month. 

(c) Termination of employer group 
health coverage for non-payment of 
premiums. (1) The SHOP must establish 
policies for termination for non­
payment of premiums, including but not 
limited to policies regarding due dates 
for payment of premiums to the SHOP, 
grace periods, employer and employee 
notices, and reinstatement provisions. 

(2) In an FF-SHOP-
(i) For a given month of coverage, 

premium payment is due by the first 
day of the coverage month. 

(i) The employee or dependent is no 
longer eligible for coverage under the 
employer's group health plan; 

(ii) The employee requests that the 
SHOP termina,te the coverage of the 
employee or a dependent of the 
employee under the employer's group 
health plan; 

(iii) The QHP in which the employee 
is enrolled terminates or is decertified 
as described in§ 155.1080; 

(iv) The enrollee changes from one 
QHP to another during the employer's 
annual open enrollment period or 
during a special enrollment period in 
accordance with§ 155.725(j); or 

(v) The enrollee's coverage is 
rescinded in accordance with§ 147.128 
of this subtitle. 

(2) In the FF-SHOP, termination is 
effective on the last day of the month in 
which the FF-SHOP receives notice of 
an event described in paragraph (d)(l) of 
this section, and notice must have been 
received by the FF-SHOP prior to the 
proposed date of termination. 

(e) Termination of coverage tracking 
and approval. The SHOP must comply 
with the standards described in 
§ 155.430(c). 

(f) Applicability date. The provisions 
of this section apply to coverage-

( 1) Beginning on or after January 1, 
2015;and 

(2) In any SHOP providing qualified 
employers with the option described in 
§ 155.705(b)(2) or the option described 
in§ 155.705(b)(4) before January 1, 
2015, beginning with the date that 
option is offered. 

• 20. Section 155.740 is added to 
Subpart H to read as follows: 
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§ 155.740 SHOP employer and employee 
eligibility appeals requirements. 

(a) Definitions. The definitions in 
§§ 155.20, 155.300, and 155.500 apply 
to this section. 

(b) General requirements. (1) A State, 
establishing an Exchange that provides 
for the establishment of a SHOP 
pursuant to§ 155.100 must provide an 
eligibility appeals process for the SHOP. 
Where a State has not established an 
Exchange that provides for the 
establishment of a SHOP pursuant to 
§ 155.100, HHS will provide an 
eligibility appeals process for the SHOP 
that meets the requirements of this 
section and the requirements in 
paragraph (b)(2) of this section. 

(2) The appeals entity must conduct 
appeals in accordance with the 
requirements established in this section, 
§§ 155.505(e) through (g), and 
155.510(a)(1), (a)(2), and (c). 

(c) Employer right to appeal. An 
employer may appeal-

(1) A notice of denial of eligibility 
under§ 155.715(e); or 

(2) A failure of the SHOP to make an 
eligibility determination in a timely 
manner. 

(d) Employee right to appeal. An 
employee may appeal-

(1) A notice of denial of eligibility 
under§ 155.715(£); or 

(2) A failure of the SHOP to make an 
eligibility determination in a timely 
manner. 

(e) Appeals notice requirement. 
Notices of the right to appeal a denial 
of eligibility under§ 155.715(e) or (f) 
must be written and include-

(1) The reason for the denial of 
eligibility, including a citation to the 
applicable regulations; and 

(2) The procedure by which the 
employer or employee may request an 
appeal of the denial of eligibility. 

(f) Appeal request. The SHOP and 
appeals entity must-

(1) Allow an employer or employee to 
request an appeal within 90 days from 
the date of the notice of denial of 
eligibility to-

(i) The SHOP or the appeals entity; or 
(ii) HHS, if no State Exchange that 

provides for establishment of a SHOP 
has been established; 

(2) Accept appeal requests submitted 
through any of the methods described in 
§ 155.520(a)(1); 

(3) Comply with the requirements of 
§ 155.520(a)(2) and (3); and 

( 4) Consider an appeal request valid if 
it is submitted in accordance with 
paragraph (£)(1) of this section. 

(g) Notice of appeal request. Upon 
receipt of a valid appeal request, the 
appeals entity must-

(1) Send timely acknowledgement to 
the employer, or employer and 

employee if an employee is appealing, 
of the receipt of the appeal request, 
including-

(i) An explanation of the appeals 
process; and 

(ii) Instructions for submitting 
additional evidence for consideration by 
the appeals entity. 

(2) Promptly notify the SHOP of the 
appeal, if the appeal request was not 
initially made to the SHOP. 

(3) Upon receipt of an appeal request 
that is not valid because it fails to meet 
the requirements of this section, the 
appeals entity must-

(i) Promptly and without undue 
delay, send written notice to the 
employer or employee that is appealing 
that-

(A) The appeal request has not been 
accepted, 

(B) The nature of the defect in the 
appeal request; and 

(C) An explanation that the employer 
or employee may cure the defect and 
resubmit the appeal request if it meets 
the timeliness requirements of 
paragraph (f) of this section, or within 
a reasonable timeframe established by 
the appeals entity. 

(ii) Treat as valid an amended appeal 
request that meets the requirements of 
this section. 

(h) Transmittal and receipt of records. 
(1) Upon receipt of a valid appeal 
request under this section, or upon 
receipt of the notice under paragraph 
(g)(2) of this section, the SHOP must 
promptly transmit, via secb.re electronic 
interface, to the appeals entity-

(i) The appeal request, if the appeal 
request was initially made to the SHOP; 
and 

(ii) The eligibility record of the 
employer or employee that is appealing. 

(2) The appeals entity must promptly 
confirm receipt of records transmitted 
pursuant to paragraph (h)(1) of this 
section to the SHOP that transmitted the 
records. 

(i) Dismissal of appeal. The appeals 
entity-

(1) Must dismiss an appeal if the 
employer or employee that is 
appealing-

(i) Withdraws the request in writing; 
or 

(ii) Fails to submit an appeal request 
meeting the standards specified in 
paragraph (f) of this section. 

(2) Must provide timely notice to the 
employer or employee that is appealing 
of the dismissal of the appeal request, 
including the reason for dismissal, and 
must notify the SHOP of the dismissal. 

(3) May vacate a dismissal if the 
employer or employee makes a written 
request within 3 0 days of the date of the 
notice of dismissal showing good cause 
why the dismissal should be vacated. 

(j) Procedural rights of the employer 
or employee. The appeals entity must 
provide the employer, or the employer 
and employee if an employee is 
appealing, the opportunity to submit 
relevant evidence for review of the 
eligibility determination. 

(k) Adjudication of SHOP appeals. 
SHOP appeals must-

(1) Comply with the standards set 
forth in§ 155.555(i)(1) and (3); and 

(2) Consider the information used to 
determine the employer or employee's 
eligibility as well as any additional 
relevant evidence submitted during the 
course of the appeal by the employer or 
employee. 

(1) Appeal decisions. Appeal 
decisions must-

(1) Be based solely on-
(i) The evidence referenced in 

paragraph (k)(2) of this section; 
(ii) The eligibility requirements for 

the SHOP under§ 155.710(b) or (e), as 
applicable. 

(2) Comply with the standards set 
forth in § 155.545(a)(2) through (5); and 

(3) Be effective retroactive to the date 
the incorrect eligibility determination 
was made, if the decision finds the 
employer or employee eligible, or 
effective as of the date of the notice of 
the appeal decision, if eligibility is 
denied. 

(m) Notice of appeal decision. The 
appeals entity must issue written notice 
of the appeal decision to the employer, 
or to the employer and employee if an 
employee is appealing, and to the SHOP 
within 90 days of the date the appeal 
request is received. 

(n) Implementation of SHOP appeal 
decisions. The SHOP must promptly 
implement the appeal decision upon 
receiving the notice under paragraph 
(m) of this section. 

(o) Appeal record. Subject to the 
requirements of§ 155.550, the appeal 
record must be accessible to the 
employer, or employer and employee if 
an employee is appealing, in a 
convenient format and at a convenient 
time. 

PART156~HEALTHINSURANCE 
ISSUER STANDARDS UNDER THE 
AFFORDABLE CARE ACT, INCLUDING 
STANDARDS RELATED TO 
EXCHANGES 

• 21. The authority citation for part 156 
continues to read as follows: 

Authority: Title I of the Affordable Care 
Act, sections 1301-1304, 1311-1313, 1321, 
1322, 1324,1334, 1342-1343,and1401-
1402, Pub. L. 111-148, 124 Stat. 119 (42 
u.s.c. 18042). 

• 22. Section 156.20 is amended by 
adding definitions for "Delegated 
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entity' and "Downstream entity' to read (B) Requirements regarding 
as follows: termination of coverage effective dates 

§ 156.20 Definitions. 

* * * * * 
Delegated entity means any party, 

including an agent or broker, that enters 
into an agreement with a QHP issuer to 
provide administrative services or 
health care services to qualified 
individuals, qualified employers, or 
qualified employees and their 
dependents. 

Downstream entity means any party, 
including an agent or broker, that enters 
into an agreement with a delegated 
entity or with another downstream 
entity for purposes of providing 
administrative or health care services 
related to the agreement between the 
delegated entity and the QHP issuer. 
The term "downstream entity" is 
intended to reach the entity that directly 
provides administrative services or 
health care services to qualified 
individuals, qualified employers, or 
qualified employees and their 
dependents. 
* * * * * 
• 23. Section 156.270 is amended by 
revising paragraph (b) introductory text 
to read as follows: 

§ 156.270 Termination of coverage for 
qualified individuals. 

* * * * * 
(b) Termination of coverage notice 

requirement. If a QHP issuer terminates 
an enrollee's coverage in accordance 
with§ 155.430(b)(2)(i), (ii), or (iii), the 
QHP issuer must, promptly and without 
undue delay: 
* * * * * 
• 24. Section 156.285 is amended by 
revising paragraphs (d)(1)(i) and (iii) to 
read as follows: 

§ 156.285 Additional standards specific to 
SHOP. 

* * * 
(d) * * * 
(1)* * * 

* * 

(i)(A) Effective in plan years 
beginning on or after January 1, 2015, 
requirements regarding termination of 
coverage established in§ 155.735 of this 
subchapter, if applicable to the coverage 
being terminated; otherwise 

(B) General requirements regarding 
termination of coverage established in 
§ 156.270(a) of this subchapter. 
* * * * * 

(iii)(A) Effective in plan years 
beginning on or after January 1, 2015, 
requirements regarding termination of 
coverage effective dates as set forth in 
§ 155.735 of this subchapter, if 
applicable to the coverage being 
terminated; otherwise 

as set forth in § 156.270(i). 

* * * * * 
• 25. Subpart Dis added to read 
follows: 

Subpart D-Federally-Facilitated 
Exchange Qualified Health Plan Issuer 
Standards 

§ 156.340 Standards for downstream and 
delegated entities. 

(a) General requirement. Effective 
October 1, 2013, notwithstanding any 
relationship(s) that a QHP issuer may 
have with delegated and downstream 
entities, a QHP issuer maintains 
responsibility for its compliance and the 
compliance of any of its delegated or 
downstream entities, as applicable, with 
all applicable standards, including-

(1) Standards of subpart C of part 156 
with respect to each of its QHPs on an 
ongoing basis; 

(2) Exchange processes, procedures, 
and standards in accordance with 
subparts H and K of part 155 and, in the 
small group market,§ 155.705 of this 
subchapter; 

(3) Standards of§ 155.220 of this 
subchapter with respect to assisting 
with enrollment in QHPs; and 

(4) Standards of§§ 156.705 and 
156.715 for maintenance ofrecords and 
compliance reviews for QHP issuers 
operating in a Federally-facilitated 
Exchange or FF-SHOP. 

(b) Delegation agreement 
specifications. If any of the QHP issuer's 
activities or obligations, in accordance 
with paragraph (a) of this section, are 
delegated to other parties, the QHP 
issuer's agreement with any delegated or 
downstream entity must-

( 1) Specify the delegated activities 
and reporting responsibilities; 

(2) Provide for revocation of the 
delegated activities and reporting 
standards or specify other remedies in 
instances where HHS or the QHP issuer 
determines that such parties have not 
performed satisfactorily; 

(3) Specify that the delegated or 
downstream entity must comply with 
all applicable laws and regulations 
relating to the standards specified under 
paragraph (a) of this section; 

( 4) Specify that the delegated or 
downstream entity must permit access 
by the Secretary and the DIG or their 
designees in connection with their right 
to evaluate through audit, inspection, or 
other means, to the delegated or 
downstream entity's books, contracts, 
computers, or other electronic systems, 
including medical records and 
documentation, relating to the QHP 
issuer's obligations in accordance with 

Federal standards under paragraph (a) of 
this section until 10 years from the final 
date of the agreement period; and 

(5) Contain specifications described in 
paragraph (b) of this section by no later 
than January 1, 2015, for existing 
agreements; and no later than the 
effective date of the agreement for 
agreements that are newly entered into 
as of October 1, 2013. 
• 26. Subpart! is added to read as 
follows: 

Subpart I-Enforcement Remedies in 
Federally-Facilitated Exchanges 

Sec. 
156.800 Available remedies; Scope. 
156.805 Bases and process for imposing 

civil money penalties in Federally­
facilitated Exchanges. 

156.810 Bases and process for 
decertification of a QHP .offered by an 
issuer through a Federally-facilitated 
Exchange. 

Subpart I-Enforcement Remedies in 
Federally-Facilitated Exchanges 

§ 156.800 Available remedies; Scope. 
(a) Kinds of sanctions. HHS may 

impose the following types qf sanctions 
on QHP issuers in a Federally-facilitated 
Exchange that are not in compliance 
with Exchange standards applicable to 
issuers offering QHPs in the Federally­
facilitated Exchange: 

(1) Civil money penalties as specified 
in§ 156.805; and 

(2) Decertification of a QHP offered by 
the non-compliant QHP issuer in a 
Federally-facilitated Exchange as 
described in § 156.810. 

(b) Scope. Sanctions under subpart I 
are applicable only for non-compliance 
with QHP issuer participation standards 
and other standards applicable to 
issuers offering QHPs in a Federally­
facilitated Exchange. 

(c) Compliance standard. For 2014, 
sanctions under this subpart will not be 
imposed if the QHP issuer has made 
good faith efforts to comply with 
applicable requirements. 

§ 156.805 Bases and process for imposing 
civil money penalties in Federally-facilitated 
Exchanges. 

(a) Grounds for imposing civil money 
penalties. Civil money penalties may be 
imposed on an issuer in a Federally­
facilitated Exchange by HHS if, based on 
credible evidence, HHS has reasonably 
determined that the issuer has engaged 
in one or more of the following actions: 

(1) Misconduct in the Federally­
facilitated Exchange or substantial non­
compliance with the Exchange 
standards applicable to issuers offering 
QHPs in the Federally-facilitated 
Exchange under subparts C through G of 
part 153 of this subchapter; 
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(2) Limiting the QHP's enrollees' 
access to medically necessary items and 
services that are required to be covered 
as a condition of the QHP issuer's 
ongoing participation in the Federally­
facilitated Exchange, if the limitation 
has adversely affected or has a 
substantial likelihood of adversely 
affecting one or more enrollees in the 
QHP offered by the QHP issuer; 

(3) Imposing on enrollees premiums 
in excess of the monthly beneficiary 
premiums permitted by Federal 
standards applicable to QHP issuers 
participating in the Federally-facilitated 
Exchange; 

( 4) Engaging in any practice that 
would reasonably be expected to have 
the effect of denying or discouraging 
enrollment into a QHP offered by the 
issuer (ex:cept as permitted by this part) 
by qualified individuals whose medical 
condition or history indicates the 
potential for a future need for significant 
medical services or items; 

(5) Intentionally or recklessly 
misrepresenting or falsifying 
information that it furnishes­

(i) To HHS; or 
(ii) To an' individual or entity upon 

which HHS relies to make its 
certifications or evaluations of the QHP 
issuer's ongoing compliance with 
Exchange standards applicable to 
issuers offering QHPs in the Federally­
facilitated Exchange; 

(6) Failure to remit user fees assessed 
under § 156.5D(c); or 

(7) Failure to comply with the cost­
sharing reductions and advance 
payments of the premium tax credit 
standards of subpart E of this Part. 

(b) Factors in determining the amount 
of civil money penalties assessed. In 
determining the amount of civil money 
penalties, HHS may take into account 
the following: 

(1) The QHP issuer's previous or 
ongoing record of compliance; 

(2) The level of the violation, as 
determined in part by-

(i) The frequency of the violation, 
taking into consideration whether any 
violation is an isolated occurrence, 
represents a pattern, or is widespread; 
and 

(ii) The magnitude of financial and 
other impacts on enrollees and qualified 
individuals; and 

(3) Aggravating or mitigating 
circumstances, or other such factors as 
justice may require, including 
complaints about the issuer with regard 
to the issuer's compliance with the 
medical loss ratio standards required by 
the Affordable Care Act and as codified 
by applicable regulations. 

(c) Maximum penalty. The maximum 
amount of penalty imposed for each 

violation is $100 for each day for each 
QHP issuer for each individual 
adversely affected by the QHP issuer's 
non-compliance; and where the number 
of individuals cannot be determined, 
HHS may estimate the number of 
individuals adversely affected by the 
violation. 

( d) Notice of intent to issue civil 
money penalty. If HHS proposes to 
assess a civil money penalty in 
accordance with this part, HHS will 
send a written notice of this decision 
to-

(1) The QHP issuer against whom the 
civil money penalty is being imposed, 
whose notice must include the 
following: 

(i) A description of the basis for the 
determination; 

(ii) The basis for the penalty; 
(iii) The amount of the penalty; 
(iv) The date the penalty is due; 
(v) An explanation of the issuer's right 

to a hearing under an applicable 
administrative hearing process; and 

(vi) Information about where to file 
the request for hearing. 

(2) [Reserved] 
(e) Failure to request a hearing. (1) If 

the QHP issuer does not request a 
hearing within 30 days of the issuance 
of the notice described in paragraph 
(d)(1) of this section, HHS may assess 
the proposed civil money penalty. 

(2) HHS will notify the QHP issuer in 
writing of any penalty that has been 

'assessed,and of the means by which the 
responsible entity may satisfy the 
judgment. 

(3) The QHP issuer has no right to 
appeal a penalty with respect to which 
it has not requested a hearing in 
accordance with the requirements of the 
applicable administrative hearing 
process unless the QHP issuer can show 
good cause, as determined under 
§ 156.905(b), for failing to timely 
exercise its right to a hearing. 

§ 156.810 Bases and process for 
decertification of a QHP offered by an 
issuer through a Federally-facilitated 
Exchange. 

(a) Bases for decertification. A QHP 
may be decertified on one or more of the 
following grounds: 

(1) The QHP issuer substantially fails 
to comply with the Federal laws and 
regulations applicable to QHP issuers 
participating in the Federally-facilitated 
Exchange; 

(2) The QHP issuer substantially fails 
to comply with the standards related to 
the risk adjustment, reinsurance, or risk 
corridors programs under 45 CFR part 
153, including providing HHS with 
valid risk adjustment, reinsurance or 
risk corridors data; 

(3) The QHP issuer substantially fails 
to comply with the transparency and 
marketing standards in §§ 156.220 and 
156.225; 

( 4) The QHP issuer substantially fails 
to comply with the standards regarding 
advance payments of the premium tax 
credit and cost-sharing in subpart E of 
this part; 

(5) The QHP issuer is operating in the 
Federally-facilitated Exchange in a 
manner that hinders the efficient and 
effective administration of the 
Exchange; 

(6) The QHP no longer meets the 
conditions of the applicable certification 
criteria; 

(7) Based on credible evidence, the 
QHP issuer has committed or 
participated in fraudulent or abusive 
activities, including submission of false 
or fraudulent data; 

( 8) The QHP issuer substantially fails 
to meet the requirements under 
§ 156.230 related to network adequacy 
standards or, § 156.235 related to 
inclusion of essential community 
providers; 

(9) The QHP issuer substantially fails 
to comply with the law and regulations 
related to internal claims and appeals 
and external review processes; or 

(10) The State recommends to HHS 
that the QHP should no longer be 
available in a Federally-facilitated 
Exchange. 

(11) The QHP issuer substantially fails ___ , 
to comply with the privacy or security 
standards set forth in § 156.260. 

(b) State sanctions and 
determinations. (1) State sanctions. 
HHS may consider regulatory or 
enforcement actions taken by a State 
against a QHP issuer as a factor in 
determining whether to decertify a QHP 
offered by that issuer. 

(2) State determinations. HHS may 
decertify a QHP offered by an issuer in 
a Federally-facilitated Exchange based 
on a determination or action by ~ State 
as it relates to the issuer offering'QHPs 
in a Federally-facilitated Exchange, 
including when a State places ari issuer 
or its parent organization into 
receivership or when the State 
recommends to HHS that the QHP no 
longer be available in a Federally­
facilitated Exchange. 

(c) Standard decertification process. 
For decertification actions on grounds 
other than those described in 
paragraphs (a)(7), (8), or (9) of this 
section, HHS will provide written 
notices to the QHP issuer, enrollees in 
that QHP, and the State department of 
insurance in the State in which the QHP 
is being decertified. The written notice 
must include the following: 
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(1) The effective date of the 
decertification, which will be a date 
specified by HHS that is no earlier than 
30 days after the date of issuance of the 
notice; 

(2) The reason for the decertification, 
including the regulation or regulations 
that are the basis for the decertification; 

(3) For the written notice to the QHP 
issuer, information about the effect of 
the decertification on the ability of the 
issuer to offer the QHP in the Federally­
facilitated Exchange and must include 
information about the procedure for 
appealing the decertification by making 
a hearing request; and 

( 4) The written notice to the QHP 
enrollees must include information 
about the effect of the decertification on 
enrollment in the QHP and about the 
availability of a special enrollment . 
period, as described in§ 155.420 of this 
subchapter. 

(d) Expedited decertification process. 
For decertification actions on grounds 
described in paragraphs (a)(7), (8), or (9) 
of this section, HHS will provide 
written notice to the QHP issuer, 
enrollees, and the State department of 
insurance in the State in which the QHP 
is being decertified. The written notice 
must include the following: 

(1) The effective date of the 
decertification, which will be a date 
specified by HHS; and 

(2) The information required by 
paragraphs (c)(2) through (4) of this 
section. 

(e) Appeals. An issuer may appeal the 
decertification of a QHP offered by that 
issuer under paragraph (c) or (d) of this 
section by filing a request for hearing 
under an applicable administrative 
hearing process. 

(1) Effect of request for hearing. If an 
issuer files a request for hearing under 
this paragraph, 

(i) If the decertification is under 
paragraph (c) of this section, the . 
decertification will not take effect prior 
to the issuance of the final 
administrative decision in the appeal, 
notwithstanding the effective date 
specified in the notice under paragraph 
(c)(1) of this section. 

(ii) If the decertification is under 
paragraph ( d) of this section: the 
decertification will be effective on the 
date specified in the notice of 
decertification, but the certification of 
the QHP may be reinstated immediately 
upon issuance of a final administrative 
decision that the QHP should not be 
decertified. 

(2) [Reserved] 
• 2 7. Subpart K is added to read as 
follows: 

Subpart K-Cases Forwarded to 
Qualified Health Plans and Qualified 
Health Plan Issuers in Federally­
facilitated Exchanges 

§ 156.101 O Standards. 
(a) A case is a communication brought 

by a complainant that expresses 
dissatisfaction with a specific person or 
entity subject to State or Fede~al laws 
regulating insurance, concermng the 
person or entity's activities related to 
the offering of insurance, other than a 
communication with respect to an 
adverse benefit determination as 
defined in§ 147.136(a)(2)(i) of this 
subchapter. Issues related to adverse 
benefit determinations are not 
addressed in this section and are subject 
to the provisions in § 147 .136 of this 
subchapter governing internal claims 
appeals and external review. Issues 
related to eligibility determination 
processes and appeals are ~ot addressed 
in this section and are subJect to the 
provisions in Subpart F of Part 155. 

(b) QHP issuers operating in a 
Federally-facilitated Exchange mu~t 
investigate and resolve, as appropriate, 
cases from the complainant forwarded 
to the issuer by HHS. Cases received by 
a QHP issuer operating in a Federally­
facilitated Exchange directly from a 
complainant or the complainant's 
authorized representative will be 
handled by the issuer through its 
internal customer service process. 

(c) Cases may be forwarded to a QHP 
issuer operating in a Federally- · 
facilitated Exchange through a casework 
tracking system developed by HHS or 
other means as determined by HHS. 

(d) Cases received by a QHP issuer 
operating in a Federally-facilitated 
Exchange from HHS must be resolved 
within 15 calendar days of receipt of the 
case. Urgent cases as defined in 
paragraph (e) of this section that do not 
otherwise fall within the scope of 
§ 147.136 of this subchapter must be 
resolved no later than 72 hours after 
receipt of the case. Where applicable 
State laws and regulations establish 
timeframes for case resolution that are 
stricter than the standards contained in 
this paragraph, QHP issuers operating in 
a Federally-facilitated Exchange must 
comply with such stricter laws and 
regulations. 

(e) For cases received from HHS by a 
QHP issuer operating in a Federally-. 
facilitated Exchange, an urgent case is 
one in which there is an immediate 
need for health services because the 
non-urgent standard could serious~y 
jeopardize the enrollee's or potential 
enrollee's life, or health or ability to 
attain, maintain, or regain maximum 
function; or one in which the process 

for non-urgent cases would jeopardize 
the enrollee's or potential enrollee's 
ability enroll in a QHP through the 
Federally-facilitated Exchange. 

(f) For cases received from HHS, QHP 
issuers operating in a Federally­
facilitated Exchange are required to 
notify complainants regarding th~ 
disposition of the as soon as pos~1ble_ 
upon resolution of the case, but m no 
event later than three (3) business days 
after the case is resolved. 

(1) For the purposes of meeting the 
requirement in this paragraph (f), . 
notification may be by verbal or written 
means as determined most appropriate 
by the QHP issuer. . .. 

(2) In instances when the nntial 
notification of a case's disposition is not 
written, written notification must be 
provided to the consumer in a timely 
manner. 

(g) For cases teceived from HHS, QHP .. 
issuers operating in a Federally- · 
facilitated Exchange must use the 
casework tracking system developed by 
HHS, or other means as determined by 
HHS, to document the following: 

(1) The date of resolution of a case 
received from HHS; 

(2) A resolution summary of the case 
no later than seven (7) business days 
after resolution of the case. The record 
must include a clear and concise 
narrative explaining how the case was 
resolved including information about 
how and when the complainant was 
notified of the resolution; and 

(3) For a case in which a State agency, 
including but not limited to a State 
department of insurance, conducts an 
investigation related to that case, any 
compliance issues identified by the 
State agency implicating the QHP or 
QHP issuer. 

(h) Cases received by a QHP issuer 
operating in a Federally-facilitated 
Exchange from a State in which the 
issuer offers QHPs must be investigated 
and resolved according to applicable 
State laws and regulations. With respect 
to cases directly handled by the State, 
HHS or any other appropriate regulatory 
authority, QHP issuers operating in a 
Federally-facilitated Exchange must 
cooperate fully with the efforts of the 
State, HHS, or other regulatory authority 
to resolve the case. 
• 28. Subpart Mis added to read as 
follows: 

Subpart M-Qualified Health Plan Issuer 
Responsibilities 

Sec. 
156.1230 Direct enrollment with the QHP 

issuer in a manner considered to be 
through the Exchange. 

156.1240 Enrollment process for qualified 
individuals. 
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Subpart M-Qualified Health Plan 
Issuer Responsibilities 

§ 156.1230 Direct enrollment with the QHP 
issuer in a manner considered to be 
through the Exchange. 

(a) A QHP issuer that is directly 
contacted by a potential applicant may, 
at the Exchange's option, enroll such 
applicant in a QHP in a manner that is 
considered through the Exchange. In 
order for the enrollment to be made 
directly with the issuer in a manner that 
is considered to be through the 
Exchange, the QHP issuer needs to 
comply with at least the following 
requirements: 

(1) QHP issuer general requirements. 
(i) The QHP issuer follows the 
enrollment process for qualified 
individuals consistent with§ 156.265. 

(ii) The QHP issuer's-.Web site 
provides applicants the.ability to view 
QHPs offered by the isstrer with the data 
elements listed in§ 155.205(b)(1)(i) 
through (viii) of this subchapter. 

(iii) The QHP issuer's Web site clearly 
distinguishes between QHPs for which 
the consumer is eligible cind other non­
QHPs that the issuer may'offer, and 
indicate that advance payments of the 
premium tax credit and cost sharing 
reductions apply only to QHPs offered 
through the Exchange. 

(iv) The QHP issuer informs all 
applicants of the availability of other 
QHP products offered through the 
EJcchange through an HHS-approved 
universal disclaimer and displays the 
Web link to and describes how to access 
the Exchange Web site. 

(v) The QHP issuer's Web site allows 
applicants to select and attest to an 
advance payment of the premium tax 
credit amount, if applicable, in 
accordance with§ 155.310(d)(2) of this 
subchapter. 

(2) QHP issuer application assister 
eligibility application assistance 
requirements. If permitted by the 
Exchange pursuant to§ 155.415 of this 
subchapter, and to the extent permitted 
by State law, a QHP issuer may permit 
its issuer application assisters, as 
defined at§ 155.20, to assist individuals 
in the individual market with applying 
for a determination or redetermination 
of eligibility for coverage through the 
Exchange and for insurance affordability 
programs, provided that such issuer 
ensures that each of its application 
assisters at least-

(i) Receives training on QHP options 
and insurance affordability programs, 
eligibility, and benefits rules and 
regulations; 

(ii) Complies with the Exchange's 
privacy and security standards adopted 
consistent with§ 155.260 of this 
subchapter; and 

(iii) Complies with applicable State 
law related to the sale, solicitation, and 
negotiation of health insurance 
products, including applicable State law 
related to agent, broker, and producer 
licensure; confidentiality; and conflicts 
of interest. 

(b) Direct enrollment in a Federally­
facilitated Exchange. The individual 
market Federally-facilitated Exchanges 
will permit issuers of QHPs in each 
Federally-facilitated Exchange to 

directly enroll applicants in a manner 
that is considered to be through the 
Exchange, pursuant to paragraph (a) of 
this section, to the extent permitted by 
applicable State law. 

§ 156.1240 Enrollment process for 
qualified individuals. 

(a) Premium payment. A QHP issuer 
must-

(1) Follow the premium payment 
process established by the Exchange in 
accordance with § 155.240. 

(2) At a minimum, for all payments in 
the individual market, accept paper 
checks, cashier's checks, money orders, 
EFT, and all general-purpose pre-paid 
debit cards as methods of payment and 
present all payment method options 
equally for a consumer to select their 
preferred payment method. 

(b) [Reserved] 
(Catalog of Federal Domestic Assistance 
Program No. 93.778, Medical Assistance 
Program) 
(Catalog of Federal Domestic Assistance 
Program.No. 93.773, Medicare-Hospital 
Insurance; and Program No. 93.774, 
Medicare-Supplementary Medical 
Insurance Program) 

Dated: August 13, 2013. 
Marilyn Tavenner, 
Administrator, Centers for Medicare & 
Medicaid Services. 

Approved: August 15, 2013. 
Kathleen Sebelius, 
Secretary, Depa,rtment of Health qnd Human 
Services. 
[FR Doc. 2013-21338 Filed 8-28-13; 4:15 pm] 

BILLING CODE 4120--01-P 



( 

STATE OF MINNESOTA 
INTERAGENCY AGREEMENT 

l\llNsure Appeals First Amendment 

Contract Start Date: May 23, 2013 
Original Contract Expiration Date: June 30, 2014 
Current Contract Expiration Date: June 30, 2014 
Requested Contract Expiration Date: June 30, 2014 

Total Contract Amount: $240,000* 
Original Contract Amount: $240,000t 
Previous Amendment(s) Total: n/a 
First'Amendment Amount: $0.00 . 

This amendment is by and between the State of Minnesota, through its Commissioner of Human Services 
("DHS"), Chief Judge of Office of Administrative Hearings, and MN sure Board of Directors, identified as 
Interagency Agreement MN sure Appeals. · 

WHEREAS, the Minnesota Department of Human Services (hereinafter "DHS"); the Minnesota H~alth . 
Insurance Marketplace (hereinafter "Iv.1Nsure"); and the Minnesota Office of Administrative Hearings 
(hereinafter "OAH") are empowered to enter into interagency agreements pursuant to Minnesota Statutes, 
section 471.59, subdivision 10; and 

WHEREAS, the regulations at Code of Federal R~gulations, title 45, part f$5 empower MNsure to 
conduct Exchange eligibility appeals; the Laws of Minnesota 2013, Chapter 9, Section 7, subdivision 1 
empowers MN sure to exercise all powers reasonably necessary to implement and administer the 
requirements of Minnesota Statutes, Chapter 62V and the Affordable Care Act, Public Law 111-148; and 
the Laws of Minnesota 2013, Chapter 9, Section 7, subdivision 6, allow MNsure to conduct eligibility· 
hearings, appoint hearing officers, and recommend final orders related to appeals of any MNsure 
determinations, except for those determinations where a state agency hearing is available under Minnesota 
Statutes, section 256.045; and 

WHEREAS, the regulations ~t Code ofFederalRegulations, title 45, part 155.1 lO(a)(l)-(2) empower 
MN sure to enter into agreements with eligible entities to carry out Exchange functions; including the State 
Medicaid agency, arid other State agencies that have demonstrated experience on a state or regional basis 
in the individual and small group health insurance markets and in benefits coverage, and that is not a 
health insurance issuer; and 

WHEREAS, Laws of Minnesota 2013, Chapter 9, Section 7, subdivision 6(b) allow MNsure to establish 
service level agreements with other state agencies to conduct hearings for appeals; and 

WHEREAS, the regulations at Code ofFederal Regulations, title 42, part 435.1200(b)(3) require an 
agreement between the State Medicaid agency and the Exchange, Exchange appeals entity and the 
agencies administering other insurance affordability programs; and 

. WHEREAS, the [proposed]_regulations at Code of Federal Regulations, title 45, part 155.510 require an 
agreement between the appeals entity and the agency adt:llinistering insurance affordability programs 
regarding the appeals processes for such programs; and 

* This total amount also includes direct charging for salaries to meet initial staffing recruit and hire until September 30, 2013. 
t This total amount also includes direct charging for salaries to meet initial st.affing recruit and hire until September 30, 2013. 
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WHEREAS, OHS is the designated state Medicaid agency and currently conducts administr~tive hearings 
related to Medicaid eligibility determinations; and 

WHEREAS, OAH is an appeals tribunal within the Minnesota Executive branch that conducts 
administrative hearings throughout the State, and resolves cases involving claims to workers' 
compensation and disability benefits, regulation ofMinnesota's insurance industry, the practice of licensed 
health care provide~s and the operation of nursing care facilities; and 

WHEREAS, MNsure requires adjudication, design and consultation services for MN sure eligibility 
appeals; and. 

WHEREAS, th~ intent of this Agreem~nt does not alter the authority of DHS or the consideration and 
payment for costs pertaining to appeals of Medical Assistance (MA), MinnesotaCare, a Basic Health Plan 
(BHP), including MA eligibility determined by Modified Adjusted Gross IIi.come (MAGI); and 

WHEREAS, DRS, MN sure, and OAH have a mutual interest in the design, development, and efficient ·. 
operation of the .MNsure appeals system that is uniform, ~asily accessible to Minnesota consumers, 
efficient, and cost effective. · 

NOW, THEREFORE, it is agreed: 

I. DHS Duties: DHS shall, 

a. Ensure proper initial staffing levels by immediately recruiting and hiring 6 human services 
judges, 1 paralegal, 2 support staff and a supervisor human services judge no later 1han 
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July 30, 2013; · 
b. Submit to OAH; and MNsure bi-weekly project plan updates until June 1, 2014, or a later 

agreed upon date; 
c. Coordinate with MN sure on direct charging for salaries for the following staff to meet 

initial staffmg recruit and hire: 6 human services judges, 1 paralegal, 2 support staff and a 
supervisor human services judge. The direct charging for these staff will follow an agreed 
upon process for direct charging of staff through SEMA4 and will cover the time period 
from hire through September 30, 2013; 

Revision 1. Clause I, "DHS duties" is amended to add, in accordance with Exhibit A: 

d. Adjudicate. including issuing final orders of eligibility detenninations. all MN sure 
eligibility appeals, provided, DHS under its discretion may subcontract with OAH; 

e. Manage the intake of all MNsure eligibility appeals; 
f. Provide redaction of a representative sample of fmal decisions to be publically posted, 

provided. DHS may subcontract with OAH; . 
g. Send all correspondence regarding :MNsure eligibility appeals to the parties. including, but 

not limited to, an acknowledgement of receipt of appeal requests," hearing notices. and 
decisions, provided, DHS may subcontract with OAH; · 

h. Submit measurable reports. as agreed qpon. to MN sure; 
i. Investigate and respond to all complaints received pertaining to DHS 's handling of 
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MNsure appeals and respond to complainant. copying MNsure's Authorized 
Representative; 

II. OAH Duties: OAH shall: 

a. Provide consultation services to MN sure and DHS, as agreed upon and subject to MN sure 
and DHS approval, including: 

i. Drafting policies and procedures related to MN sure eligibility appeals; 
ii. Drafting templates for appellant correspondence (notices), recommended 

decisions, and MNsure Orders of eligibility detenninations; , 
iii Drafting training materials and plans for MNsure eligibility appeals judges based 

upon DRS appeals judge manual; 
iv. Drafting public education materials; · 
v.. Documenting MNsur~ eligibility appeals process flow and business requirements, 

pr~vided, advice and consultation from :MNsure and DHS; 
vi. Consultation regarding the development and use of an internal decisions database 

to ensure decision consistency; 
b. Submit to DHS and MN sure bi-weekly project plan updates until June 1,. 2014, or a· later 

agreed upon date; 
c. Submit measurable reports, as agreed. upon, to MN sure; 
d. Provide information, reports and testimony, upon request and as agreed, to the Minnesota 

Legislature and other entities; and 
e; Invoice ~sure for the costs of c.onsultation services provided under Section Il, 

paragraphs (a), (b), (c) and (d) at the following rates: 
i. Technical/Business consulting at a rate of$85.00 per hour; 

ii. Judges at~ rate of$75.00 per hour; 
iii. Managers at a rate of $60.00 per hour; 
iv. Attorneys at arate of$47.00 per hour; 
v. Professional staff at a rate of $35.00 per hour; and 
vi Support staff at a rate of $27 .00 per hour. 

The total costs of these consultation services shall not exceed $240,000.00. The rates and 
total costs established in this section shall remain in place for the initial six (6) months of 
the Agreement. OAH may seek to amend the rates and total costs after the initial six ( 6) 
months of this Agreement, based on the evolving needs of the parties and the project. 

Revision 2. Clause II, "OAH duties" is amended to add~ in accordance with Exhibit A: 

f. Investigate and respond to all complaints received pertaining to OAH' s handling of 
MN sure a1meals, if any. and respond to complainant. copying MNsure's Authorized 
Representative; 

III. · MN sure Duties: MNsure shall: 

Rev.12/00 

a. Provide the consultation, coordination, and directive services of a full time MN sure 
Appeals Manager; 
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b. Provide the design for public interfacing for MNsure eligibility appeals; 
c. Pay DHS and OAH in accordance with clauses I and II above; and 
d. Coprdinate with DHS on direct charging for salaries utilizing for the following staff to 

meet initial staffmg recruit and hire: 6 human seivices judges, 1 paralegal, 2 support staff 
and a supervisor human seivices judge. The direct charging for these staff will follow an 
agreed upon process for direct charging of staff through SEMA4 and will cover the time 
period from hire until a mutually. agreed upon date to be determined prior to September 
30, 2013. Ifno date for which direct charge will cease is amended into this agreement 
prior to September 30, 2013, direct ch~ge will only cover the time period through 
Sep~ember 30, 2013. 

Revision 3. Clause ill, "Jv.INsure duties" is amended, in accordance with Exhibit A, as 
follows: 

c. Pay DHS and OAH in accordance with clauses I. II, and IV and II a~o:ve; and 

IV. Consideration and Payment 

a. Consideration for all services performed by OHS pursuantto this agreement.shall be paid by 
the MNsure as follows: MNsure shall pay DHS for its costs as provided in clause I of this 
agreement. Further consideration and payment terms shall be agreed upon by all parties and 
incorporated into this agreement as part of an amendment duly agreed upon and executed 
under the requirements of Section VIll. Amendnients. Such consideration and payment terms 
are anticipated to be incorporated into this agreement no later than July 31, 2013. 

b. · Terms of Payment. Payment shall be made by MNsure within 30 days after DHS has 
presented to MNsure's Authorized Representative invoices for services performed to :MNsure. 

c. Consideration for all services perfonned by OAH pursuant to this agreement shall be paid by 
the MNsure as follows: MN sure shall pay OAH for its costs as provided in clause II of this 
agreement. Further consideration and payment terms shall be agreed upon by all parties and 
incorporated into this agreement as part of an amendment duly agreed upon and executed 
under the requirements of Section vm. Amendments. Such consideration and payment terms 
are anticipated to be incorporated into this agreement ~o later than July 31, 2013. 

d. Terms of Payment. Payment shall be made by Iv.1Nsure within 30 days after OAH has 
presented to :MNsure's Authorized Representative invoices for services performed to MNsur~. 

Revision 4. Clause IV, "Consideration and Payment" is amended to add: 

e. Upon October 1. 2013, consideration for all services performed by DHS pursuant to this 
agreement shall be paid in accordance with DHS 's cost allocation procedures. incorporated in 
a separate agreement between MN sure and DHS. 

V. Conditions of Payment 
All services provided by :OHS and OAH under this Agreement must be perfonned to the satisfaction of 
MN sure, as determined at the reasonable discretion of its Authorized Representative. 
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VI. Term of f\.greement: 
Effective date: May 17, 2013~ or the date the State obtains all required signatures. 

Expiration date: June 30, 2014, or until all obligations have been satisfactorily. fu1filled, whichever is 
later. · 

VII. Authorized Representative 
DHS's Authorized Representative is Darwin Lookingbill, Director of DHS Appeals Division, or his 
successor. 

OAH's Authorized Representative is Honorable Tammy L. Pust, Chief Administrative Law Judge, or 
her successor. 

MNsure's Authorized Representative is Jessica Kennedy, MNsure Appeals Manager & Legal Counsel, 
85 7ili Place East, Suite 120, St. Paul, MN 55101-2198, 612-279 .. 8955, ·. 
Jessica.M.Kennedy@state.mn.us or her successor. · 

Revision 5. Clause VII, "Antho1ized Representative" is amended as follows: 

MNsure's Authorized Representative is Jessica Kennedy, MNsure Appeals Manager &. Legal Counsel, 
3§...i.thP.laee East, Saite 12Q, St. Paa~ .MN 5SHH 2198, 81 Seventh Street East, Suite 300, St. Paul, 
MN 55101-2211. 612-279-8955, J~ssica.M.Kennedy@state.mn.us or her successor. 

vm. Amendments 
Any amendment to this Agreement must be in writing and will not be effective until it has been 
approved and executed .by the parties. 

IX. Audits 
DHS and OAH shall surrender its books, records, documents, and accounting procedures and practices 
relevant to MN sure eligibility appeals for examination by any state or federal authorized auditor, as 
required or as appropriate as a contractor canying out Exchange functions, for the duratioQ. of this 
Agreement aiid a minimum of six years from the end of this Agreement. 

X. Reporting 
DHS and OAH shall create reports relevant to this agreement required by state or federal law. 

XI. Liability 
Each party will be responsible for its own acts and behavior and the results thereof to the extent 
authorized by law and shall not be responsible for the acts of the other parties and the results thereof. 
The liability of each party shall be governed by the provisions of the Minnesota Tort Claims Act, 
Minnesota Statutes, Section 3.736, and other applicable law. 

XII. Cancellation. 
This agreement may be canceled by any party at any time, with or without cause, upon one hundred 
eighfy (180) days written notice to the other party. In the event of such a cancellation, parties 
providing services shall be entitled to payment, determined on a pro rata basis, for work or services 
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satisfactorjly p.erformed. 

XIV. Assignment 
No party to this agreement shall assign or transfer any rights or obligations under this agreement 
without the prior written consent of the other parties. 

XV. Information Privacy Protection 

For purposes of executing its responsibilities and to the extent set forth in this Agreement, all parties 
will be considered part of the "welfare system," as defined in Minnesota Statutes, section 13.46, 
subdivision 1. The employees and agents of each agency will have access to private or confidential 
data maintained by the other agencies to the extent necessary to carry out the parties respective 
responsibilities under this Agreement. Each party agrees to comply with all relevant requirements of 
the Minnesota Govenunent Data Practices Act (hereinafter "Data Practices Act," Minnesota Statutes, 

· Chapter 13) in providing services under this Agreement. Darwin Lookingbill, Director of DHS 
Appeals Division (DHS's employee or agent) or his successor, Michael Lewis (OAH's employee or 

::agent) or his successor, and Jessica Kennedy, :MNsure Appeals Manager (MNsure's employee or 
·agent) or her successor are the responsible authorities in charge of all data collected, used, or 
~isseminated by their respective agencies in connection with the performance of this Agreement. See 
¥inn. Stat.§ 13.46, subd. 10. 

Duty to ensure proper handling of data: Each party shall be responsible for training their respective 
employees who are authorized to access and use the data collected under the terms and for the 
purposes specified in this Agreement. This responsibility includes ensuring that staff are properly 
trained regardirig: 

• The Minnesota Government Data Practices Act (MGDPA), Minnesota Statutes Chapter 
13, and in particular, § 13 .46 '(''welfare data"); 

• ·The Minnesota Health Records Act; Minn. Stat. §§144.291-144.298; 
• Federal Jaw and regulations that govern the use and disclosure of substanc~ abuse 

treatment records, 42 USCS § 290dd-2 and 42 CFR § 2.1 to § 2.67; 
• The Health Insut:ance Portability Accountability Act ("HIP AA"), 45 CFR Parts 160 and 

164 (if applicable); 
• Electronic Health Records (as governed by Health Information Technology for Economic 

and Clinical Health Act (HITECH); 42 USC 201 note, 42 USC 17931 ); and 
• Any other applicable state and federal statutes, rules, and regulations affecting the 

collection, storage, use and dissemination of private or confid~tial information. 

Minimum necessary access to data: 
Each party shall comply with the ''minimum necessary" access and disclosure standards set forth in the 
Data Practices Act. The dissemination of ''private" and/or "confidential" data on individuals is limited 
to "that necessary for the administration and management of programs specifically authorized by the 
legislature or· local governing body or mandated by the federal government." See Minnesota Statutes, 
§ 13.05, subd. 3. 

Each Party shall: 
(1) Not use or further disclose the information other than as pennitted or required by this Agreement or 

Rev.12/00 Interagency Agreement 6 



as required by law; . 
(2) Use appropriate safeguards to prevent use or disclosure of the infonnation by its employees other 
than a8 provided for by this Agreement; 
(3) Report any use or disclosure of the infonnation not provided for by this Agreement of which it 
becomes aware; . 
(4) Consistent with this Agre.ement ensure that any agents (including contractors and subcontractors), 
analysts, and othets to whom it provides priv.ate or confidential data; agree to be bound by the same 
restrictions and conditions tbat apply·to them with respect to such information; · · 
(5) Upon completion, expiration or termination of this Agreement~ return or destroy all protected 
infonnation received ftom the otb.er agency, unless return or destruction is not feasible. If return or 
destruction is not feasible, each agency will extend the proteciions of this agreement t.o the information 
collected during the course of this Agreement · 

Release ofdata.· 
No private or confidential data created, collected, received, stored, used, .maintained or disseminated 
in the course or perfo.r.mance of this Agreement will be disserilina.tedexceptas authorized by statute, 
either during the period of this Agreement or hereafter. Each party shall be independently responsible 
for compliance with any requirements of the Health 1nsuranoe Portability Accountability Act · 
("HIPAA,,~" 45 CFR §§160and164)~ and neither party will be Hable for anyviolation of any 
provision ofHJP AA indirectly or directly arising out o~ resulting from, or in any manner fil1libutable 
to actions of the other party or its employees or agents. 

Each party agrees that each is independently responsible for complying with the Minnesota Data 
Practices Act) Minnesota Statutes Chapter 13, and that each party will be responsible for its own acts 
and those of its employees. and the results thereof to the extent authorized by law and shall.not be 
responsible for the acts of the other party or its employ~es, or the results thereof. 

This Amendment is effective September 30; 2014, or the date the State obtains all required signatures. . . 
Except as amended herein> the terms and conditions of the 01'.iginal Contract and all previous amendments 
remain~ force and effect. 

1. Mi/nesoJ~epf111me~ fHptn1~1l'Jlf1 
By:.....:r.,,,..--.+.-J,~r5='--...,.......,-----

(w1 ele ate authorlty) . 

Title: ~l/ f. kJ..MAc-1 Jx6hje, LrwJJ 1.e_, 

Dnte: ~ Jl_,, 1 kQ.1'2/,. 
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E~ibitA 

STATE OF MINNESOTA 
INTERAGENCYAGREEMENT 

Statement of Work 
MNsure Appeals 

I. Contractor Department of Human Services (DHS) will perform the following tasks. 

1. Staffing and Training 

No later than July 31, 2013, DHS will devise an initial staff'mg plan that will provide sufficient staffmg 
levels necessary for adjudicating eligibility appeals and all other functions incorporated through this 
Agreement, in accordance with state and federal law and MNsure policies and procedures, provided, DHS 
may subcontract with OAH. DHS will train its iv.iNsure appeals staff according to the training plan 
developed by OAH. DHS will monitor staffing levels on an ongomg basis and will preemptively identify 
options for filling staffing vacancies on short notice. DHS will monitor on an ongoing basis all staffmg 
and training weakness and report the same upon identification to MNsure and OAH, which will actively 
identify potentialsolutions for DHS to explore. 

2. Proiect Plan 

DHS will submit bi-weekly project plans to MNsure and OAH until June.J, 2014, or a later agreed upon 
date. MN sure will provide DHS with a template.project plan to be populated, beginning one week after the 
final execution of this Agreement or upon a later date, if determined by MNsure's Authorized 
Representative. DHS will send its updated project plan to the Authorized Representative for MNsure and 
OAH, respectively, no later than Spm on the date due. l\1Nsure's Authorized Representative will be 
made available for assistance in developing and updating said project plan, upon request. · 

3. Adjudication 

DHS will adjudicate all MN sure eligibility appeals,·provided, DHS may subcontract with the Office of 
Administrative Hearings (OAH) on: 

3.1 Any MN sure determination of eligibility to enroll in a Qualified Health Plan (QHP) 
through MNsure, including redeterminations in accordance with 45 C.F.R. § 155.305 (a)-(b) 
(2013); 45 C.F.R. § 155.330 (2013); and 45 C.F.R. § 155.335 (2013); 

3.2 Any MNsure determination of eligibility for and level of Advanced Payment Tax. Credit 
(APTC), and eligibility for and level of Cost Sharing Reductions (CSR), including 
redeterminations in accordance with 45 C.F.R. § 155.305 (f)-(g) (2013); 45 C.F.R. § 155.330 
(2013); and 45 C.F.R. § 155.335 (2013); 

3.3 Any MN sure determination or redetermination of eligibility for employee and/or employer 
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in a Small Business Health Option Program (SHOP) in accordance with 45 C.F.R. § 15.5.710:§. 
(ae) (2013) and 45 C.F.R. § 155.710$. (et) (2013); · 

3.4 Any MN sure determination or redetermination of a grant of certification attesting that, for 
the purposes of the individual responsibility penalty under section SOOOA of the Internal 
Revenue Service Code of 1986, an individual is exempt from the individual requirement 
imposed, in accordance with 45 C.F.R. § 155.605 (2013); 
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3.5 Any :MN sure determination to deny a request to vacate an appeal dismissal made pursuant 
to these rules by MNsure in accordance with 45 C.F.R. § 155.530(d)(2) (2013); 

3.6 Any failure by MNsure to provide timely notice of an eligibility determination in 
accordance with 45 C.F.R. §_155.310 (g) (2013), 45_ C.F.R. § 155.330 (e)(l)(ii) (2013), 45 
CF.R. § 155.335 (h)(ii) (2013), 45 C.F.R. § 155.610 (i) (2013) or 45 C.F.R § 155.715 (e)~(f) 
(2013); and 

3.7 Jn response to a notice sent by MNsure under 45 C.F.R. § 155.310 (h) (2013), a 
determination that an empfoyer does not provide minimum essential coverage through an 
employer-sponsored plan or that the employer does provide coverage but is not affordable 
coverage with respect to an employee. 

The adjudication of MNsure appeals will offer all procedural due process required by federal and state law; 
offer all accessibility rights under state and federal law; and will adhere to all final and proposed state and 
federal regulations governing the adjudication of MN sure appeals~ The adjudication will honor the 
timelines specified in state and federal law. The adjudication includes "expedited appeals," in 
Accordance with 45 Code of Federal Regulations, part.155.540, and MNsure policies and procedures. The 
adjudication will include, but not be limited to, the following components: 

• A written recommended decision; 
• A telephone hearing, a videoconference hearing, or aµ :ip.-person hearing, when·required; 
• A prehearmg conference, if deemed necessary by the presiding judge; 
• A scheduling order; 
• A MN sure Order issued on behalf of the MN sure Board; 
• Digital recording .oft'1e hearing; 
• Language interpretation and translation services, where requested, provided, assistance from 

rv.t:Nsure in explormg options for providing in-person interpretation when requested; and 
• Compliance with all MNsure policies and procedures. 

4. Intake and Finalization 

DHS will provide, at minimum, daily monitormg of the designated EDMS folder to check for new appeals 
forms and eligibility records to transfer from MNsure to DHS. DHS will input all received MN sure appeals 
forms into the case management system (CMS), categorize and assign the appeal. ff OHS subcontracts the 
appeal to OAH, it should transfer the appeal request form and eligibility records to OAH in a manner 
agreed upon in the subcontract. Iv.IN sure reserves the right to review appeal requests and informally resolve 
them internally. · 

If an appeal request arrives at DHS directly, DHS will record the date of arrival and contact :MNsure's 
Authorized Representative for automated filing. ff DHS receives an appeal request directly, it will enter the 
appeal request into the electronic appeal form available via the internet. 

. DHS wiil input the eligibility records received fr~m MN sure and/or the appellant into the CMS or records 
management system. OHS is responsible for ensuring accumulation of the appeal record and its 
comprehensive retention, including the digital recor~ing of the hearmg. 

Upon final order, OHS will input the entire Appeal record into the designated EDMS folder for·MNsure to 
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maintain. 

5. Redaction 

DHS will redact for public vieWing a sizeable representative sample of MN sure Orders in accordance with 
state and federal data privacy laws. The size of the representative sample and the methodology for the 
sampling will be agreed upon by the parties and specified in the Project Plan. 

DHS will carefully review each Order chosen for redaction so as to redact all identifying information on a 
case-by~case basis, in addition to redacting all standard identifiers. DHS will upload each redacted order to 
the decisions database de~ignated by MN sure. 

6. Sending and Maintaining Correspondence 

DHS will send all correspondence regarding filed MNsure appeals, including, but not limited to, an 
acknowledgement of receipt of appeal requests, hearing notices·, decisions and :MN sure Orders, and 
reconsideration requests, provided, DHS may subcontract with OAH. All correspondence related to 
MNsure appeals will use letterhead approved by MNsure's Authorized Representative, and will use the 
appropriate. IvINsure appeals co~espondence template. Correspondence that must be mailed in a 
"timely" manner will be sent on or before 10(ten).business days. Final Orders will be mailed within 
1 (one) business day of finaliz~tion and always within 90 (ninety) days of receipt of r~quest, as 
administratively feasible. Dismissals of expedited appeals and final Orders of expedited appeals will 
be sent withili the timeframes as determined by the Secretary of the United States Department of 
Health and Human Services. A copy of all MNsure.appeals c~rrespondence will be retaµied in the case 
management system, as part of the appeal record. All correspondence related to MN sure appeals will be 
post-marked no later than one calendar day following the date. listed on the MN:sure app.eals 
correspondence (i.e., all MNsure appeals correspondence post-marked on Monday will reflect Monday's 
date on the letter). DHS will investigate all returned ::MNsure appeals correspondence, and notify l\fNsu~e's 
Authorized Representative of all returned MN sure appeals and their respective resolUtions within three 
business days of return. To the extent that DHS subcontracts the adjudication of certain appeals to OAH, 
OAH will be responsible for complying with the foregoing terms. 

7. Reporting 

DHS will submit to MNsure's Authorized Representative, biweekly reports to measure various metrics 
pertaining to MN sure appeals, including, but not limited to, number of appeals; number of hearings; 
timeliness or pending appeals; timeliness of finalized appeals; caseloads; requests for reconsideration, and 
any metrics measured by state and/or federal reporting needs or audits. By October 1, 2013, DHS and 
MNsure will determine the nature of the reports. By October 1, 2013, DHS and MN sure will 
determine the process and frequency of the reporting. 

8. fuvestigation and Response to complaints 

DHS will investigate and respond to all complaints received pertaining to DHS's handling ofMNsure 
appeals and respond to complainant, copying MN sure' s Authorized Representative, within 30 days of 
receiving complaint, per the policy and procedure developed according to this Statement. 
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9. Task: Invoicing 
\ 

DHS will submit to MNsure's Authorized Representative, quarterly itemized invoices according to the 
terms in the interagency agreement. 

II. Contractor Office of Administrative Hearings (OAH) will perform the following work. 

1. Task: Consultation 

OAH will provide consultation to MNsure regarding MN sure eli~ibility appe~s, including the following: 

A. Policies and procedures related to MN sure eligibility appeals: 

OAH will draft all policies and procedures for MN sure eligibility appeals~ provided the consultation and 
direction ofMNsure's Authorized Representative and DHS. The drafts will offer all'procedural due 
process required by federal and state law; offer all accessibility rights under state and federal law; and will 
adhere to all fmal and proposed state and federal regulations governing the adjudication of MN sure 
appeals. The procedures will include processes for redacting and posting decisions and sending 
correspondence. The policies and procedures drafted should include, but not be limited to, the following 
topics: · 

A.1 Individual eligibility appeals, including MA-MAGI appeals; 
A.2 SHOP eligibility appeals; 
A.3 Employer penalty appeals; 
A.4 Investigations of complaints related to :MN sure appeals; .and 
A.5 All other policies and procedures recommended by DHS or OAH and approved by :rv.rNsure's 
Authorized Representative. · 

Policies due for review and approval by MNsure's and DHS's Authorized Representative on June 
24, 2013. Procedures due for review and approvar by IVINsure's and DHS's Authorized 
Representative on July 1, 2013. 

B. Templates for appellant correspondence (notices). recommended decisions and MNsure 
Orders ·of eligibility determinations; 

OAH will draft all templates to be used for correspondence regarding filed :MN sure appeals, including 
acknowledgements of receipt of appeals requests; hearing notices; decisions; and all other correspondence 
related to MNsure appeals, as approved by MNsu~e's Authorized Representative. OAH will draft all 
decision templates to be used for MN sure appeal recommended decisions and Orders .. OAH will draft a 
decision template for each type of:MNsure eligibility appeal, or more, ifOAH and DHS recommend that 
templates with more specificity will enhance the timeliness and effectiveness of :MN sure Appeals. Decision 
templates will be used by l\1Nsure appeals judges to ensure consistency in decisions. The extent of text 
included into dec.ision templates will be detennined by OAH with input from DHS. Templates for 
appellant correspondence (notices) due for review and approval by lVINsure's and DHS's 
Authorized Representative on June 12, 2013. Templates for recommended decisions and lVINsure 
Orders of eligibility determinations due for review ~y l\1Nsnre's and DHS's Authorized 
Representative on July 31, 2013. 
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C. Training materials and plans for MN sure appeals judges and staff based upon DHS 
appeals iudge manual; 

OAH will draft training materials and plans for MN sure appeals judges and staff based upon the existing 
DHS appeals judge manual, and aforementioned policies and procedures being developed by OAH. OAH 
will incorporate methodologies and materials determined by its disc.reti~n, subject to input and consultation 
with DHS. OAR will submit its proposru(s) for training materials and plans to MNsure's and DHS's 
Authorized Representative for review and approval before implementing the same. Due for review and 
approval by MN"sure's and DHS's Authorized Representative on July 15. 

D. Public education materials; 

OAH will draft public education materials to be used on JvJNsure's website informing the general public 
· about MN sure Appeals, including, but not limited to the following materials: 

D.1 Instructions/process page (e.g., how do I appeal?) 
D.2 MNsure Appeals Glossary; 
D.3 MNsure Appeals Frequently As~ed Questions; 
D.4 MN sure Appeals Appellant Flo~ chart; and 
D.5 All other public education materials recommended by DHS and/or oAH and approved by 
MN sure' s Authorized Representative. 

OAH will work with MNsure's Marketing and Outreach staff, as appropriate. These materials must be 
simple and clear, a good example of which is found here: -
http://www.uimn.org/uimn/applicants/howappeal/. Due to recent' deadlines promulgated by :MNsure's 
Marketing and Outreach staff, MN sure will provide the framework and baseline materials for such 
materials to OAHby July 5, 2013. Due for review and approval by :tVJNsure's and DHS's Authorized -
Representative on August 12, 2013. 

E. MNsure eligibility appeals process flow and business requirements. provided. advice and 
consultation from MNsure and DHS; · 

OAH will dr3.ft MN sure Appeals process flow and business requirements materials, provided advice and 
consultation from I\1Nsure and DHS. At a minimum, this will consist of two documents: a flow chart 
(process flow) and an excel sheet (business requirements) :MN sure will provide the form for the process 
flow and business requirements. MN sure has begun this work. OAH will refine the existing work product 
based upon its consultation with DHS, MN sure, and existing knowledge of administrative appeals process 
flow and business requirements. Due for review and approval by MNsure's and ·DHS's Authorized 
Representative on June 10, 2013. These documents will be reviewed by MNsure and DHS by June 
12, 2013. As policies and procedures are subsequently developed, the process flow and business 
requirements may be modified. For the purpose of modifications, OAH will maintain updated copies. An 
updated copy will be provided by OAH to I\1Nsure or DHS upon request. 

F. Consultation regarding the development and use of an internal decisions database to 
ensure decision consistency; 

Rev. 12/00 Interagency Agreement 12 



OAH will present to MN sure and DHS options for development and use of an internal decisions database 
to ensure decision consistency, provided consultation with :MNsure's and DHS's Authorized 
Representatives in identifying and developing options. Due date is flexible and ·open to (liscussion 
among the parties. 

1. Project Plan 

OAH will submit bi-weekly project plans to MNsure and DHS until June 1, 2014, or a later agreed upon 
date. MN sure will provide OAH with a template project plan to .be populated, beginning one week after the 
final execution of this Agreement or upon a later date, if detennined by MNsure's Authorized 
Representative. OAH will send its updated project plan to the Authorized Representative fot MNsure and · 
DHS, respectively, no later than 5pm on the date due. MNsure's Authorized Representative will be . 
made available for assistance in developing and updating said project plan, upon request. · 

2. Reporting 

OAH will submit to MNsure's Authorized Representative, biweekly reports to IQeasure various metrics 
pertaining to Iv.1Nsure appeals, including, but not limited to, number of appeals; number of hearings; 
timeliness or pending appeal~; timeliness of fmalized appeals; caseloads; requests for reconsideration, and 
any metrics measured by sta~e ~d/or federal reporting needs or audits. By October 1, 2013, OAH and 
MN sure will determine tJie·,nature of the reports. By October 1, 2013, OAH and 1\1Nsure will 
determine the process and frequency of the reporting. 

3. Information. Reports, Testimony 

OAH will provide information, reports and testimony pertaining to MN sure appeals, upon request and as 
agreed by M'Nsure and DHS, to the Minnesota Legislature and other entities. 

4. Investigation and Response to complaints 

OAH will investigate and respond to all complaints received pertaining to OAH' s handling of MN sure 
appeals, if any, ~d respond to complainant, copying :rv.tNsure's Authorized Representative, within 30 
days of receiving complaint, per the policy and procedure developed according to this Statement. 

5. Invoicing 

OAH will submit to MNsure' s Authorized Representative, monthly itemized invoices, according to the 
terms in the interagency agreement. 1 

ID. Contractor MNsure will perform the following tasks.· 

1. Consultation. Coordination. and Direction 

lVINsure will provide to DHS and OAH the consultation, coordination, and directive services of a full-time 
MNsure Appeals Manager. The.MNsure Appeals Manager will coordinate the efforts of the three entities 
under Agreement; org~ize weekly meetings; serve as a subject matter expert for MN sure appeals; and 
generally be available to consult and provide direction on a need-be basis for DHS and OAH. In the 
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absence of the MNsure ~pp~als Manager (e.g., vacation), an interim replacement will be identified. 

2. Public Interfacing for MN sure appeals 

MNsure will provide the sole public interfacing for MNsure.appeals by making appeal infotmation and 
materials available on its website and through outreach plans developed by MN sure. 

3. Payment 

MN sure will pay DHS and OAH upon acceptance by MNsure that the tasks and deliverables have been 
completed, and in accordance with the invoices of each respective agency and the costs as detailed above. 
Payment will generally occur within 30 days of receipt of invoice, with rare exceptions for invoices 
-submitted around July 1. 
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Appeal Request Form 

Important: Make sure you complete pages 1 & 2 of this form. Please download and save this PDF file to your 
computer first, then fill it out, then re-save the file so the information you enter is saved. 

Information about Person Requesting to Appeal 

First Name: Middle Name: Last Name: 

MNsure Username of the person requesting this appeal: 

Street Address: · Phone Number: 

City: State: ::zip Code: 

Date of Birth: Email: 

Do you need an Interpreter for the hearing? If you do need an Interpreter, what is your preferred language? 

Qves QNo 

Representative 

Ospanish 
0Hmong 
QSomall 
0 Other (explain): 

A representative Is a persoA whom you have named to act on your behalf In this appeal. If you are being assisted 
by a representative, you should identify that person in this section. 

First Name: Middle Name: 

Street Address: 

City: State: 

Email: 

Last Name: 

Phone Number: 

Zip Code: 

MNsure Appeal Request form 
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Programs 
(check all that apply) 

Advance Premium Tax Credits (APTC) 
Medical Assistance (MA)/Children's Health 
Qualified Health Plan (QHP) 
Cost Sharing Reductions (CSR) 
MinnesotaCare 
Small Business Health Options Program (SHOP): Employer 
Small Business Health Options Program (SHOP): Employee 
Other; Please list: 

Reason for Appeal 
(check all that apply) 

I disagree with the eligibility determination recently made by MNsure. I want to appeal because: 

I was notified that I am not eligible to use MNsure. 
I was notified that I don't qualify for the program(s) checked above. 
You took too long to determine my eligibility. 
I'm enrolled in MA/CHIP/MinnesotaCare and I disagree with the level of benefits, services, initial 
premiums or claims. 
I qualify for premium tax credits and/or cost sharing reductions, but I disagree with the amount or 
prepayment you calculated. 
I'm enrolled in MA/CHIP/MinnesotaCare and you took too long to process my claim. 
I was notified by MNsure that I don't qualify for the Individual Responsibility Exemption. 
I'm an empl9yer and I wa~~otlfied that I am being penalized for not providing affordable health coverage. 
I was notified that my reque-st to vacate a dismissed MNsure appeal was denied. 
Other; please explain: 

Does this appeal Involve a Medical Emergency? 
Please refer to the instructions for Requesting an Appeal on page 3 before you complete this section. 

Oves* QNo 
*If yes, please explain the medical emergency: 

Status of Continued Eligibility and Benefits During Appeal 
Please refer to the Instructions for Requesting an Appeal on page 3 before you complete this section. 

If my benefits are being cut or stopped, my decision for continuing benefits is: 

0 I want to keep getting benefits at the same rate as before until the appeal decision. 
0 I want to reduce my benefits to the level in my notice until the appeal decision. 

Client Signature: Date: 

MNsure Appeal Request form 
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Instructions for Requesting an Appeal 
To request an appeal, please complete, sign and date pages 1 & 2 of the appeal request form. You can submit 
this form in the following ways: 

• Visit www.mnsure.org and log into your account to access the appeals form. 
• Complete the appeals form that can be found at www.mnsure.org/help/appeals.jsp and email it to 

mailto:dhs.mnsureappealsindexing@state.mn.us or mail it to the address listed below. 
• Call the Contact Center toll-free at 1-855-366-7873. 
• Mail the appeal request form to: MNsure, 81 East 7th Street, Suite 300, St. Paul, MN 55101-2211. 
• Come in person to the Minnesota Department of Human Services Information Desk: 444 Lafayette Road 

N, St. Paul, MN 55101. 

Time Limit 
You must file an appeal within ninety (90) days of the date of your Health Care Notice. If your appeal involves 
Medical Assistance or MinnesotaCare, you must file an appeal within thirty (30) days of receiving the Health Care 
Notice, or ninety (90) days, if you can show good cause for filing the appeal late. If you are receiving Medical 
Assistance or MinnesotaCare benefits and wish to continue benefits at the same rate as before, you must appeal 
within ten (10) d:ays of the date on the Health Care Notice or before the date when the action takes place. 

What If It is an Emergency? 
You have a right to request an emergency expedited appeal if there is an immediate need for health services 
because a standard appeal could seriously jeopardize your life or health or ability to attain, maintain, or regain 
maximum function. If you have a medical emergency, check 'yes' when asked if the appeal involves a medical 
emergency on the appeal request form or call MNsure at 1-855-366-7873. 

Information about Continued Benefits 
In appeals where your eligibility is redetermined, your benefits will only continue at the same rate as before the 
determination you are appealing if you select the 'I want to keep getting benefits at the same rate as before' 
checkbox. 

If you lose your appeal, you will likely have to pay back the extra benefits. 
If you lose your appeal, you will likely have to pay back the benefits you got while your appeal was pending. 

The meaning of the term 'benefits' based on the type of appeal you file. If you appeal a decision made regarding 
Medical Assistance or MinnesotaCare, the term 'benefits' means eligibility and program benefits. If you appeal 
the advanced payment of premium tax credits (APTC) and or cost-sharing reductions (CSR), the term 'benefits' 
means the amount of tax credits and/or reductions. If you appeal the eligibility to purchase a QHP through 
MNsure, 'benefits' means the eligibility to purchase a QHP through MNsure. 

Data Practices 
Data on individuals will be collected throughout the appeals process. During this process, evidence and testimony 
will be collected for the purpose of deciding an individual's rights under Minnesota and federal law. A party to an 
appeal is not required to supply data for an appeal; yet, deciding which evidence and testimony to submit may 
have an impact on the outcome of the appeal decision. Certain other government officials may have access to 
information provided throughout the appeals process if this is allowed by statute or pursuant to a valid court order. 
When the appeal proceeds outside of the MNsure appeals process to district court, the appeal record will be 
public unless a protective order is issued. When the appeal proceeds outside of the MNsure appeals process to 
the United States Department of Health and Human Services, the record will be classified pursuant to federal law 
governing the collection of data on individuals. 

MNsure Appeal Request form 
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MN sure 

Adopted Exempt Permanent Rules Relating to MNsure Appeals 

7700.0100 ADMINISTRATIVE REVIEW OF MNSURE ELIGIBILITY 
DETERMINATIONS. 

AR4203ST 

Subpart 1. Applicability. Parts 7700.0100 to 7700.0105 govern the administration of 

MN sure eligibility appeals. Parts 7700. 0100 to 7700. 0105 must be read in cop_junction with 

the federal Affordable Care Act, Public Law 111-148; Code of Federal Regulations, title 

45, part 155; and Minnesota Statutes, chapter 62V; and sections 256.045 and 256.0451. 

Subp. 2. Applicability to medical assistance and MinnesotaCare. Although 

MN sure offers a unique single marketplace for consumers to compare several 

health insurance coverage options, including coverage under medical assistance and 

MinnesotaCare, appeals rights and processes for medical assistance and MinnesotaCare 

are found in applicable federal or state statute or rule, including, but not limited to, parts 

9505.0130, 9505.5105, 9505.0545, and 9506.0070, and Minnesota Statutes, sections 

256.045, 256.0451, and 256L.10. Nothing in thes~ rules should be construed to supersede, 

abridge, or in any way limit the appeal rights of appellants contesting issues covered or not 

covered under these rules that are available under applicable federal or state statute or rule, 

including, but not limited to, parts 9505.0130, 9505.5105, 9505.0545, and 9506.0070, and 

Minnesota Statutes, sections 256.045, 256.0451, and 256L.10. However, nothing in these 

rules prevent any MNsure consumer from filing appeals through MN sure. 

Subp. 3. Regulatory investigations. Nothing in these rules limits or supersedes the 

ability of the commissioners of commerce and health to conduct investigations or facilitate 

appeals as authorized by laws administered by the Departments of Commerce and Health. 

7700.0101 DEFINITIONS. 

Subpart 1. Scope. As used in parts 7700.0100 to 7700.0105, the terms defined in 

this part have the meanings given them. 
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2.1 Subp. 2. Agency. "Agency" means the entity that made the eligibility determination 

2.2 being contested. Agency includes MN sure and, where applicable, any entity involved 

2.3 under a contract, subcontract, grant, or subgrant with MNsure that provides or operates 

2.4 programs or services for which appeals are available. Agency does not include the 

2.5 Minnesota Department of Commerce or the Minnesota Department of Health. 

2.6 Subp. 3. Appeal. "Appeal" means a challenge to ,or dispute of an initial determination 

2.7 or redetermination made by MNsure enumerated under part 7700.0105, subpart 1, item A. 

2.8 Subp. 4. Appeal record. "Appeal record" means all relevant records pertaining 

2.9 to the contested issues, including eligibility records filed in the proceeding, the appeal 

2.1 o decision, all papers and requests filed in the proceeding~ and if a hearing is held, the 

2.11 recording of the hearing testimony or an official report c·~ntaining the substance of what 

2.12 happened at the hearing and any exhibits introduced at the hearing. 

2.13 Subp. 5. Appeals examiner. "Appeals examiner" means a person appointed to 

2.14 conduct hearings under this part by the MN sure board and includes human services judges 

2.15 of the Department of Human Services and administrative law judges of the Office of 

2.16 Administrative Hearings, when acting under a delegation of authority from the MN sure 

2.17 board. 

2.18 Subp. 6. Appellant. "Appellant" means the applicant or enrollee, the employer, 

2.19 or small business employer or employee submitting an appeal. Appellant includes the 

2.20 appellant's attorney or representative. An appellant who is not a business owner may file 

2.21 and appeal on his or her own behalf or on behalf of the appellant's household. 

2.22 Subp. 7. Business day. "Business day" means any day other than a Saturday, 

2.23 Sunday, or legal holiday as defined in Minnesota Statutes, section 645.44. 

2.24 Subp. 8. Business hours. "Business hours" means the hours between 8:30 a.m. and 

2.25 4:30 p.m., Central Standard Time, on business days. 
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3.1 Subp. 9. Chief appeals examiner. "Chief appeals examiner" means the chief 

3.2 human services judge of the Department of Human Services and the chief administrative 

3.3 law judge of the Office of Administrative Hearings, when acting under a delegation of 

3 .4 authority from the MN sure board. 

3.5 Subp. 10. De novo review. "De novo review" means a review of an appeal without 

3.6 deference to prior decisions in the case and can include making new findings of fact 

3.7 based on the appeal record. 

3.8 Subp. 11. Eligibility. "Eligibility" means meeting the stipulated requirements for . 

3.9 participation in a program or access to a service or product. 

3.10 Subp. 12. MNsure board or board. "MNsure board" or "board" means the entity 

3.11 established in Minnesota Statutes, chapter 62V, as a board under Minnesota Statutes, 

3.12 section 15.012, and should be understood to include any individual or entity to whom the · 

J.13 board has delegated a specific power or authority either directly or through an interagency 

3.14 agreement when that individual or entity is exercising the delegation. 

3.15 Subp. 13. Party or parties. "Party" or "parties" means the appellants and agencies 

3.16 that are involved in an appeal and who have the legal right to make claims and defenses, 

3.17 offer proof, and examine and cross-examine witnesses during the appeal. 

3.18 Subp. 14. Person. "Person" means a natural person. 

3.19 Subp. 15. Preponderance of the evidence. "Preponderance of the evidence" means, 

3.20 in light of the record as a whole, the evidence leads the appeals examiner to believe that 

3.21 the finding of fact is more likely to be true than not true. 

3.22 Subp. 16. Representative. "Representative" means a person who is empowered by 

3.23 the party to support, speak for, or act on behalf of the party. Representative includes legal 

3.24 counsel, relative, friend, or other spokesperson or authorized representative under Code of 

J.25 Federal Regulations, title 45, section 155.227. 
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4.1 Subp. 17. Vacate. "Vacate" means to set aside a previous action. 

4.2 7700.0105 MNSURE ELIGIBILITY APPEALS. 

4.3 Subpart 1. Eligibility. 

4.4 A. MNsure appeals are available for the following actions: 

4.5 (1) initial determinations and redeterminations made by MNsure of 

4.6 individual eligibility to purchase a qualified health plan through MN sure, made in 

4.7 accordance with Code of Federal Regulations, title 45, sections 155.305, (a) and (b); 

4.8 155.330; and 155.335; 

4.9 (2) initial determinations and redeterminations made by MNsure of 

4JO eligibility for and level of advan~e payment of premium tax credit, and eligibility for and 

4.11 level of cost sharing reductions, made in accordance with Code of Federal Regulations, 

4.12 title 45, sections 155.305 (f) to (g); 155.330; and 155.335; 

4.13 (3) initial determinations and redeterminations made by MNsure of 

4.14 employer eligibility to purchase coverage for qualified employees through the Small 

4.15 Business Health Options Program under Code of Federal Regulations, title 45, section 

4.16 155.710 (a); 

4.17 (4) initial determinations and redeterminations made by MNsure of 

4.18 employee eligibility to purchase coverage through the Small Business Health Options 

4.19 Program under Code of Federal Regulations, title 45, section 1:55.710 (e); 

4.20 ( 5) initial determinations and redeterminations made by MN sure of 

4.21 individual eligibility for an exemption from the individual responsibility requirement 

4.22 made in accordance with Code of Federal Regulations, title 45, section 155.605; 

4.23 ( 6) a failure by MN sure to provide timely notice of an eligibility 

4.24 determination in accordance with Code of Federal Regulations, title 45, sections 155.310 

4.25 (g); 155.330 (e)(l)(ii); 155.335 (h)(ii); 155.610 (i); and 155.715 (e) and (f); 
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5.1 (7) in response to a notice from MN sure under Code of Federal Regulations, 

5.2 title 45, section 155.310 (h), a determination by MNsure that an employer does not provide 

5.3 minimum essential coverage through an employer-sponsored plan or that the employer 

5.4 does provide coverage but is not affordable coverage with respect to an employee; and 

5.5 (8) in response to a denial of a request to vacate a dismissal made according 

5.6 to this chapter and in accordance with Code of Federal Regulations, title 45, section 

5.7 155.530 (d)(2). 

~.8 B. If an individual has been denied eligibility for medical assistance under Code 

5,.9 of Federal Regulations, title 45, section 155.302 (b ), an appeal of a determination of 

5.10 eligibility for advanced payments of the premium tax credit or cost-sharing reduction must 

5.il also be treated as an appeal of medical assistance determination of eligibility. 

5.12 Subp. 2. Filing an appeal. 

.5.13 A. To initiate an appeal, an appellant must file the appeal with MN sure as follows: 

5.14 (1) by mail; 

5.15 (2) by telephone; 

5.16 (3) by Internet; and 

5.17 ( 4) m person. 

5.18 B. MN~ure must provide the necessary contact information for each method of 

5.19 filing an appeal with each eligibility determination and also through the MNsure Web site. 

5.20 C. The agency must assist any potential appellant in filing an appeal when 

5.21 assistance is requested. 

5.22 D. An appeal must be received by MNsure within 90 days from the date of the 

5.23 notice of eligibility determination. There is a rebuttable presumption that the date of the 

i.24 notice of eligibility determination is five business days later than the date printed on the 
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6.1 notice. The person may rebut this presumption by presenting evidence or testimony that 

6.2 they received the notice five business days after the date printed on the notice. An appeal 

6.3 received more than 90 days after the date of the eligibility notice will be dismissed. If the 

6.4 deadline for filing an appeal falls on a day that is not a business day, the filing deadline 

6.5 is the next business day. 

6.6 E. Appeal request forms will be available to persons through the Internet, by 

6.7 in-person request, by mail, and by telephone. The following information is requested, but 

6.8 ·not required, in an appeal: 

6.9 (1) name; 

6.10 (2) MNsure username; 

6.11 (3) date of birth; 

6.12 ( 4) address, including either an e-mail address, if available, or a mailing 

6.13 or physical address; 

6.14 (5) MNsure programs involved in the appeal, for which.a list must be 

6.15 provided on the appeal request form; 

6.16 (6) reason for the appeal; and 

6.17 · (7) in appeals of redeterminations of eligibility, whether the appellant 

6.18 intends to continue at the level of eligibility and benefits before the redetermination being 

6.19 appealed until the appeal decision. 

6.20 F. Appeals shall be accepted regardless of whether the requested information is 

6.21 provided on the form or the information is incomplete. However, failure by an appellant to 

6.22 provide all of the requested information may prevent resolution of the appeal or delivery 

6.23 of effective notice. 

6.24 G. The date of official receipt of appeals submitted after business hours, 

6.25 whether filed through the Internet or by telephone, is the next business day. 
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7.1 Subp. 3. Notices and communications. 

7.2 A. The parties to an appeal have the right to the following timely notices and 

7 .3 communications: 

7.4 (1) acknowledgement of receipt of the appeal and a scheduling order, 

7.5 including information regarding the appellant's eligibility pending appeal and an 

7.6 explanation that any advance payments of the premium tax credit paid on behalf of the 

7.7 tax filer pending appeal are subject to reconciliation; and 

7.8 (2) the decision and order of the MNsure board. 

7.9 B. Any notice sent to the appellant must also be sent to the appellant's attorney 

7.10 or representative. 

7.11 C. An appeals examiner shall not have ex parte contact on substantive issues 

7.12 with the agency, the appellant, or any person involved in an appeal. No agency employee 

7.13 shall review, interfere with, change, or attempt to influence the recommended decision 

7 .14 of the appeals examiner in any appeal, except through the procedures allowed herein. 

7.15 The limitations in this subpart do not affect the board's authority to review or make final 

7.16 decisions. 

7.17 Subp. 4. Rescheduling. 

7.18 A. Requests to reschedule a hearing must be made in person, by telephone, 

7.19 through the Internet, or mailed and postmarked to the appeals examiner at least five days 

7.20 in advance of the regularly scheduled hearing date. The rescheduling request may be made 

7.21 orally or in writing. The requesting party must provide the other party a copy of a written 

7.22 request or must otherwise notify the other party of the request. 

7.23 B. Any rescheduling of a hearing with less than five days' advance notice will 

7 .24 be at the discretion of the appeals examiner and granted only when the rescheduling does 

1.25 not prejudice any party to the rescheduling. 
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8.1 C. Unless a determination is made by the appeals examiner that a request to 

8.2 reschedule a hearing is made for the purpose of delay, a hearing must be rescheduled 

8.3 by the appeals examiner for good cause as determined by the appeals examiner. Good 

8.4 cause includes the following: 

8.5 (1) to accommodate a witness; 

8.6 (2) to obtain,necessary evidence, preparation, or representation; 

8.7 (3) to review, evaluate, and respond to new evidence; 

8.8 (4) to permit negotiations of resolution between the parties; 

8.9 ( 5) to permit the agency to reconsider; 

8.10 (6) to permit actions not previously taken; 

8.11 (7) to accommodate a conflict of previously scheduled appointments; 

8.12 (8) to accommodate a physical or mental illness; 

8.13 (9) where an interpreter, translator, or other service necessary to 

8.14 accommodate a person with a disability is needed but not available; or 

8.15 (10) any other compelling reasons beyond the control of the party that 

8.16 prevents attendance at the originally scheduled time. 

8.17 D. If requested by the appeals examiner, a written statement confirming· the 

8.18 reasons for the rescheduling request must be provided to the appeals examiner by the 

8.19 requesting party. 

8.20 Subp. 5. Telephone, videoconference, or in-person hearing. 

8.21 A. A hearing may be conducted by telephone, videoconference, or in person. 

8.22 An in-person appeals hearing will only be held at the discretion of the appeals examiner, or 

8.23 if the person asserts that either the person or a witness has a physical or mental disability 

8.24 that would impair the person's ability to fully participate in a hearing held by interactive 
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9.1 video technology. To have the hearing conducted by videoconference or in person, a 

9.2 person must make a specific request for that type of hearing. 

9.3 B. When an in-person hearing is granted, the appeals examiner shall conduct 

9.4 the hearing in the county where the person involved resides, unless an alternate location is 

9.5 mutually agreed upon before the hearing. 

9.6 C. Where federal law or regulation does not require a telephone, 

9.7 videoconference, or in-person hearing and allows for a review of documentary evidence 

9.8 through a deskreview, a telephone, videoconference, or in-person hearing will only be 

9.9 provided whenthe appeals examiner determines that such a hearing would materially 

9.10 assist in resolving the issues presented by the appeal. 

9.11 Subp. 6. Emergency expedited appeals. 

9.12 A. An appellant has a right to request an emergency expedited appeal when 

9.13 there is an immediate need for health services because a standard appeal could seriously 

9.14 jeopardize the appellant's life or health or ability to attain, maintain, or regain maximum 

9.15 function. An appellant must specify that an emergency expedited appeal is being requested 

9.16 when submitting the initial appeal. 

9 .17 B. If an emergency develops during a pending appeal such that there has 

9.18 developed an iinmediate need for health services because a standard appeal could seriously 

9.19 jeopardize the appellant's life or health or ability to attain, maintain, or regain maximum 

9 .20 function, an appellant may request an expedited appeal. 

9.21 C. If a request for an expedited appeal is denied, the appellant will be notified 

9 .22 according to the process and time period required under the applicable federal law. 

9 .23 D. If a request for an expedited appeal is accepted, the appeals examiner will 

9.24 issue a decision according to the process and time period required under the applicable 

:) .25 federal law. 
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10.1 Subp. 7. Interpreter and translation services. 
\. 

10.2 A. Appeals must be accessible to appellants who have limited English 

10.3 proficiency, appellants who require interpreter and translation services, and appellants with 

10.4 disabilities. An appeals examiner has a duty to inquire whether any person involved in the 

10.5 hearing needs the services of an interpreter, translator, or reasonable accommodations to 

10.6 accommodate a disability in order to participate in or to understand the appeal process. 

10. 7 B. Necessary interpreter services, translation services, or reasonable 

10.8 accommodations must be provided at n~ cost to the person involved in the appeal. 

10.9 C. If an appellant requests interpreter services, translation services, or reasonable 

10.10 accommodations or it appears to the appeals examiner that necessary interpreter or 

10.11 translation services are needed but not available for the scheduled hearing, the hearing shall 

10.12 be rescheduled to the next available date when the appropriate services can be provided. 

10.13 Subp. 8. Access to data. 

10.14 A. Subject to the requirements of all applicable state and federal laws regarding 

10.15 privacy, confidentiality, and disclosure of personally identifiable information, the 

10.16 appellants and agencies involved ill an appeals hearing must be allowed to access the 

10.17 appeal record upon request at a convenient place and time before and during the appeals 

10.18 hearing. Copies of the appeal record, including an electronic copy of the recorded hearing, 

10.19 must be provided at no cost and, upon request, must be mailed or sent by electronic 

10.20 transmission to the party or the party's representative. 

10.21 B. An appellant involved in an appeals hearing may enforce the right of access 

10.22 to data and copies of the case file by making a request to the appeals examiner. The 

10.23 appeals examiner shall make an appropriate order enforcing the appellant's right of access, 

10.24 including but not limited to ordering access to files, data, and documents possessed by the 

10.25 agency; continuing or rescheduling an appeal hearing to allow adequate time for access to 

10.26 data; or prohibiting use by the agency of files, data, or documents that have been generated, 
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11.1 collected, stored, or disseminated in violation of the requirements of state or federal law, 

11.2 or when the documents have not been provided to the appellant involved in the appeal. 

11.3 Subp. 9. Data practices. 

11.4 A. Data on individuals, as defined in Minnesota Statutes, section 13.02, 

11.5 subdivision 5, will be collected about persons and appellants throughout the appeals 

11.6 process. The purpose of this data collection is to conduct an appeal. A party to an appeal 

11. 7 is not required to supply data for an appeal. However, deciding which evidence and 

11.8 testimony to submit may have an impact on the outcome of the appeal decision. Certain 

11.9 other government officials.·:may have access to information provided throughout the 

11.1 o appeals process if this is allowed by law or pursuant to a valid court order. 

11.11 B. When an appe~l proceeds beyond the MNsure appeals process to judicial 

11.12 review, the appeal record will be public unless the court with jurisdiction over the appeal 

.1.13 issues a protective order. When the appeal proceeds outside of the MN sure appeals 

11.14 process to the United States Department of Health and Human Services, the record will be 

11.15 classified according to federal law governing the collection of data on individuals. 

11.16 Subp. 10. Appeal summary. The agency must prepare an appeal summary for each 

11.17 appeal hearing. The appeal summary shall be delivered to each party and the MNsure 

11.18 appeals examiner at least three business days before the date of the appeal hearing. The 

11.19 appeals examiner shall confirm that the appeal summary is delivered to the party involved 

11.20 in the appeal as required under this subpart. Each party shall be provided, through 

11.21 the appeal summary or other reasonable methods, appropriate information about the 

11.22 procedures for the appeal hearing and an adequate opportunity to prepare. The contents of 

11.23 the appeal summary must be adequate to inform each party of the evidence on which the 

11.24 agency relies and the legal basis for the agency's action or determination. 

11.25 Subp. 11. Representation during appeal. An appellant may personally appear 

11.26 in any appeal hearing and may be represented by an attorney or representative. A 
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12.1 partnership may be represented by any of its members, an attorney, or other representative. 

12.2 A corporation or association may be represented by an officer, an attorney, or other 

12.3 representative. In a case involving an unrepresented appellant, the appeals examiner shall 

12.4 examine witnesses and receive exhibits for the purpose of identifying and developing in 

12.5 the appeal record relevant facts necessary for making an informed and fair decision. An 

12.6 unrepresented appellant shall be provided an adequate opportunity to respond to testimony 

12. 7 or other evidence presented by the agency at the appeal hearing. The appeals examiner shall 

12.8 ensure that an unrepresented appellant has a full and reasonable opportunity at the appeal 

12.9 hearing to establish a record for appeal. An agency ·may be represented by an employee or 

12.10 an attorney, including an attorney employed by the agency as authorized by law. 

12.11 Subp. 12. Dismissals. 

12.12 A. The appeals examiner must dismiss an appeal if the appellant: 

12.13 (1) withdraws the appeal orally.or in writing; 

12.14 (2) fails to appear at a scheduled appeal hearing or prehearing conference 

12.15 and good cause is not shown; 

12.16 (3) fails to submit a valid appeal; or 

12.17 ( 4) dies while the appeal is pending. 

12.18 B. If an appeal is dismissed, the appeals examiner must provide timely notice to 

12.19 the parties, which must include the reason for dismissal, an explanation of the dismissal's 

12.20 effect on the appellant's eligibility, and an explanation of how the appellant may show 

12.21 good cause why the dismissal should be vacated. 

12.22 C. The appeals examiner must vacate a dismissal if the appellant makes a 

12.23 written request within 30 days of the date of the notice of dismissal showing good cause 

12.24 why the dismissal should be vacated. There is a rebuttable presumption that the date of 

12.25 the notice of dismissal is five business days later than the date printed on the notice. The 
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13.1 person may rebut this presumption by presenting evidence or testimony that they received 

13.2 the notice later than five business days after the date printed on the notice. Good cause can 

13.3 be shown when there is: 

13.4 (1) a death or serious illness in the person's family; 

13.5 (2) a personal injury or physical or mental illness that reasonably prevents 

13.6 an appellant or witness from attending the hearing; 

13.7 (3) an emergency, crisis, including a mental health crisis, or unforeseen 

13.8 event that reasonably prevents an appellant or witness from attending the hearing; 

13.9 (4) an obligation or responsibility of an appellant or witness which a 

13.10 reasonable person, in the conduct of o~e's affairs, could reasonably determine takes 

13.11 precedence over attending the hearing;'· 

1.3.12 (5) lack of or failure to receive timely notice of the hearing in the preferred 

13.13 language of an appellant involved in the hearing; 

13.14 (6) excusable neglect, excusable inadvertence, or excusable mistake as 

13.15 determined by the appeals examiner; or 

13.16 (7) any other compelling reason beyond the control of the party as 

13 .17 determined by the appeals examiner. 

13.18 Subp. 13. Prehearing conferences. 

13.19 A. The appeals examiner, at the examiner's discretion, prior to an appeal 

13.20 hearing may hold a prehearing conference to further the interests of justice or efficiency. 

13.21 The parties must participate in any prehearing conference held. A party may request a 

13.22 prehearing conference. The prehearing conference may be conducted by telephone, in 

13.23 writing, or in person. The prehearing conference may address the following issues: 

13.24 (1) disputes regarding access to files, evidence, subpoenas, or testimony; 
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14.1 (2) the time required for the hearing or any need for expedited procedures 

14.2 or decision; 

14.3 (3) identification or clarification of legal or other issues that may arise 

14.4 at the hearing; 

14.5 (4) identification of and possible agreement to factual issues; and 

14.6 (5) scheduling and any other matter that will aid in the proper and fair 

14. 7 functioning of the hearing. 

14.8 B. The appeals examiner shall make a record or otherwise contemporaneously 

14.9 summarize the prehearing conference in writing, which shall be sent to: 

14.10 (1) the parties; and 

14.11 (2) the party's attorney or representative. 

14.12 Subp. 14. Disqualification of appeals examiner. 

14.13 A. The chief appeals examiner shall remove an appeals examiner from any 

14.14 case where the appeals examiner believes that presiding over the case would create the 

14.15 appearance of unfairness or impropriety. No appeals examiner may hear any case where 

14.16 any of the parties to the appeal are related to the appeals examiner by blood or marriage. An 

14.17 appeals examiner must not hear any case if the appeals examiner has a financial or personal 

14.18 interest in the outcome. An appeals examiner having knowledge of such a relationship or 

14.19 interest must immediately notify the chief appeals examiner and be removed from the case. 

14.20 B. A party may move for the removal of an appeals examiner by written 

14.21 application of the party together with a statement of the basis for removal. Upon the 

14.22 motion of the party, the chief appeals examiner must decide whether the appeals examiner 

14.23 may hear the particular case. 

14.24 Subp. 15. Status of eligibility and benefits pending appeal. 
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A. In appeals involving a redetermination of an appellant's eligibility, the 

appellant shall continue at the level of eligibility and benefits before the redetermination 

being appealed only if the appellant affirmatively elects to receive them during the appeal. 

B. The appeal type, as specified in subpart 1, item A, determines what eligibility 

and benefits are available to be continued pending appeal. The availability of a continuation 

of eligibility and benefits is only available for appellants under subpart 1, item A, subitems 

(1) and (2). If appealing eligibility for advanced payments of premium tax credits and/or 

cost-sharing reductions, at issue is the amount of the advance payments of premium tax 

credits and/or cost-sharing reductions; and if app~aling the eligibility to purchase a QHP 

through MN sure, at issue is the eligibility to purchase a QHP through MNsure. 

C. Where an appellant continues at the: level of eligibility before the 

redetermination being appealed and the appeal decision upholds the redetermination being 

appealed, the appellant is subject to reconciliation and repayment of any overpayment. 

Subp. 16. Commencement and conduct of hearing. 

A. The appeals examiner shall begin each hearing by describing the process to 

be followed in the hearing, including the swearing in of witnesses, how testimony and 

evidence are presented, the order of examining and cross-examining witnesses, and the 

opportunity for an opening statement and a closing statement. The appeals examiner 

shall identify for the parties the issues to be addressed at the hearing and shall explain 

to the parties the burden of proof that applies to the appellant and the agency. The 

appeals examiner shall confirm, prior to proceeding with the hearing, that the appeal 

summary, if prepared, has been properly completed and provided to the parties, and that 

the parties have been provided documents and an opportunity to review the appeal record, 

as provided in this part. 

B. The appeals examiner shall act in a fair and impartial manner at all times. 

At the beginning of the appeal hearing, the agency must designate one person as 
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16.1 a representative who shall be responsible for presenting the agency's evidence and 

16.2 questioning any witnesses. The appeals examiner shall make sure that both the agency and 

16.3 the appellant are provided sufficient time to present testimony and evidence, to confront 

16.4 and cross-examine all adverse witnesses, and to make any relevant statement at the hearing. 

16.5 All testimony in the hearing will be taken under oath or affirmation. The appeals examiner 

16.6 shall make reasonable efforts to explain the appeal hearing process to unrepresented 

16.7 appellants and shall ensure that the hearing is conducted fairly and efficiently. Upon 

16.8 the reasonable request of the appellant or the agency or at the discretion of the appeals 

16.9 examiner, the appeals examiner shall direct witnesses to remain outside the hearing room, 

16.10 except during individual testimony, when the appeals examiner determines that such 

16.11 action is appropriate to ensure a fair and impartial hearing. The appeals exru;niner shall not 

16.12 terminate the hearing before affording the appellant and the agency a compl~te opportunity 

16.13 to submit all admissible evidence and reasonable opportunity for oral or written statement. 

16.14 In the event that an appeal hearing extends beyond the time allotted, the appeal hearing 

16.15 shall be continued from day to day until completion. Appeal hearings that have been 

16.16 continued shall be timely scheduled to minimize delay in the disposition of the appeal. 

16.17 C. The appeal hearing shall be a de novo review and shall address the 

16.18 correctness and legality of the agency's action and shall not be limited simply to a review 

16.19 of the propriety of the agency's action. The appellant may raise and present evidence on 

16.20 all legal claims or defenses arising under state or federal law as a basis for the appeal, 

16.21 excluding any constitutional claims that are beyond the jurisdiction of the appeal hearing. 

16.22 The appeals examiner may take official notice of adjudicative facts. 

16.23 D. The burden of persuasion is governed by specific state or federal law and 

16.24 regulations that apply to the subject of the hearing. Unless otherwise required by specific 

16.25 state or federal laws that apply to the subject of the appeal, the appellant carries the burden 

16.26 to persuade the appeals examiner that a claim is true and must demonstrate such by a 

16.27 preponderance of the evidence. 
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17 .1 E. The appeals examiner shall accept all evidence, except evidence privileged 

17.2 by law, that is cominonly accepted by reasonable people in the conduct of their affairs as 

17.3 having probative value on the issues to be addressed at the appeal hearing. The appeals 

17.4 examiner shall ensure for all cases that the appeal record is sufficiently complete to make a 

17.5 fair and accurate decision. 

17.6 F. The agency must present its evidence prior to or at the appeal hearing. The 

17.7 agency shall not be permitted to submit evidence after the hearing except by agreement at 

17 .8 the hearing between the appellant, the agency, and the appeals examiner. If evidence is 

17 .9 submitted after the appeal hearing, based on an agreement, the appellant and the agency 

17.10 must be allowed sufficient opportunity to respond to the evidence. When determined 

17.11 necessary by the appeals examiner, the appeal record shall remain open to permit an 

17.12 appellant to submit additional evidence on the issues presented at the appeal hearing. 

17.13 Subp. 17. Orders of the MNsure board. 

17.14 A. A timely, written decision must be issued in every appeal. Each decision must 

17.15 contain a clear ruling on the issues presented in the appeal hearing and contain a ruling 

17.16 only on questions directly presented by the appeal and the arguments raised in the appeal. 

17 .17 B. A written decision must be issued within 90 days of the date the appeal is 

17.18 received, as administratively feasible, unless a shorter time is required by law. 

17.19 C. The decision must contain both :findings of fact and conclusions of law, 

17 .20 clearly separated and identified. The :findings of fact must be based on the entire 

17.21 appeal record. Each :finding of fact made by the appeals examiner shall be supported 

17 .22 by a preponderance of the evidence unless a different standard is required by law. The 

17.23 legal claims or arguments of a participant do not constitute either a finding of fact or a 

17.24 conclusion oflaw, except to the extent the appeals examiner explicitly adopts an argument 

17.25 as a finding of fact or conclusion of law. 

17 .26 D. The decision shall contain at least the following: 
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18.1 (1) a listing of the date and place of the appeal hearing and the parties and 

18.2 persons appearing at the appeal hearing; 

18.3 (2) a clear and precise statement of the issues, including the dispute that is 

18.4 the subject of the appeal and the specific points that must be resolved in order to decide 

18.5 the case; 

18.6 (3) a listing of each of the materials constituting the appeal record that 

18.7 were placed into evidence at the appeal hearing, and upon which the appeal hearing 

18.8 decision is based; 

18.9 ( 4) the findings of fact based upon the entire appeal record. The :findings of 

18.1 o fact must be adequate to inform the parties and the public of the basis of the decision. If 

18.11 the evidence is in conflict on an issue that must be resolved, the findings of fact must state 

18.12 the reasoning used in resolving the conflict; 

18.13 ( 5) conclusions of law that address the legal authority for the appeal 

18.14 hearing and the ruling, and whi~h give appropriate attention to the claims of the parties; 

18.15 (6) a clear and precise statement of the decision made resolving the dispute 

18.16 that is the subject of the appeal, including the effective date of the decision; and 

18.17 (7) written notice of any existing right to appeal, including talcing an appeal 

18.18 to the United States Department of Health and Human Services and identifying the time 

18.19 frame for an appeal and that the decision is final unless appealed. 

18.20 E. The appeals examiner shall not independently investigate facts or otherwise 

18.21 rely on information not presented at the appeal hearing. The appeals examiner may not 

18.22 contact other agency personnel, except as provided in subpart 16. The appeals examiner's 

18.23 recommended decision must be based exclusively on the testimony and evidence 

18.24 presented at the appeal hearing, legal arguments presented, and the appeals examiner's 

18.25 research and knowledge of the law. 
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19.1 F. The MN sure board shall review the recommended decision and accept or 

19 .2 refuse to accept the decision. The MN sure board may accept the recommended order of an 

19.3 appeals examiner and issue the order to the parties or may refuse to accept the decision. 

19.4 Upon refusal, the MN sure board shall notify the parties of the refusal, state the reasons, 

19.5 and allow each party ten days to submit additional written argument on the matter. After 

19.6 the expiration of the ten-day period, the MN sure board shall issue an order on the matter 

19.7 to the parties. Refusal of the MNsure board to accept a decision must not delay the 90-day 

19.8 time limit to issue a decision. 

19.9 Subp. i_8. Public access to hearings and decisions. Appeal decisions must be 

19.10 maintained in a manner so that the public has ready access to previous decisions on 

19.11 particular topics, subject to appropriate procedures for compliance with applicable state and 

19.12 federal laws regarding the privacy, confidentiality, and disclosure, of personally identifiable 

19 .13 information. Appeal hearings conducted under this part are not open to the public due to 

19.14 the not public classification of the information provided for inclusion in the appeal record. 

19.15 Subp. 19. Administrative review. 

19.16 A. Administrative review by the United States Department of Health and 

19.17 Human Services may be available for parties aggrieved by an order of the MN sure board. 

19.18 B. An appeal under this part must be filed with the United States Department of 

19.19 Health and Human Services and MNsure within 30 days of the date of the appeal decision 

19.20 according to the process required under the applicable federal regulations. 

19.21 Subp. 20. Judicial review. An appellant may seek judicial review to the extent it 

19.22 is available by law. 
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