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AN ACT

“.,
»

Relating to the legislature; establishing certain interim study commissions;
appropriating money.

BE IT ENACTED BY THE LEGISLATURE OF THE
STATE OF MINNESOTA.:

Section 1, ¥ * * * ¥
Section 2. * * * ¥ *

Section 3. Subdivision 1. (CONSTITUTIONAL STUDY COMMISSION.)
A commission of 21 members is created consisting of six members of the house
of representatives appointed by the speaker, six members of the senate appointed
by the committee on committees, one person appointed by the chief justice of the
supreme court and eight interested citizens, including the chairman, appointed by
the governor.

Subd. 2. (SCOPE OF STUDY.) The commission shall study the Minne-
sota Constitution, other revised state constitutions and studies and documents
relating to constitutional revision, and propose such constitutional revisions and
a revised format for a new Minnesota constitution as may appear necessary, in
preparation for a constitutional convention if called or as a basis for making further
amendments to the present constitution. It shall consider the constitution in relation
to political, economic and social changes. It shall report to the governor, the legis-
lature and the chief justice on November 15, 1972, recommending such procedures
as it may deem necessary and proper to effectuate its recommendations.

Subd. 3. (SUBCOMMITTEES; HEARINGS; WITNESSES.) The com-
mission may appoint committees made up of citizens of the state to deal with
particular problems or phases of its study, but there will be at least three members
of the commission on each committee. The commission and its committees may
hold hearings at the times and places as convenient for the purpose of taking evi-
dence and testimony to effectuate the purposes of this act, and for those purposes
the commission and its committees may issue subpoenas. In the case of contumacy
or refusal to obey a subpoena issued under the authority hereof, the district court
in the county where the refusal or contumacy occurred may upon complaint of the
commission by its chairman punish as for contempt the person guilty thereof.
Witnesses shall be paid the fees and mileage required to be paid to witnesses in
civil actions in district court, but fees need not be paid in advance unless ordered
by the commission or by the committee issuing the subpoena.

Subd. 4. (EXPENSES PAID.) Members of the commission and its com-
mittees will serve without compensation but shall be allowed and paid their actual
traveling and other expenses necessarily incurred in the performance of their duties
as provided for state employees. The commission may employ expert clerical, legal
and other professional aid and assistance; and may purchase stationery and other
supplies; and do all things reasonably necessary and convenient in carrying out the
purposes of this act. :

Subd. 5. (APPROPRIATION.) $25,000 is appropriated from the general
fund to the commission for the purposes of this act. Expenses of the commission
shall be approved by the chairman or another member as the rules of the com-
mission provide and paid in the same manner that other state expenses are paid.

Sec. 4, % * * * ¥
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MINNESOTA CONSTITUTIONAL STUDY COMMISSION
G-19E Administration Building/St. Paul, Minnesota 55155

Senators and Representatives of the Legislature
Governor Wendell R. Anderson
Chief Justice Oscar R. Knutson

The Constitutional Study Commission takes pleasure in transmitting herewith a copy of its report as required by
Chapter 806, Laws of Minnesota, 1971,

After a careful examination of Minnesota’s 115-year-old Constitution, the Constitutional Study Commission gen-
erally concluded that the original document as amended since adoption is an adequate statement of the rela-
tionship between the people of this State and their government. This overall reaction was further confirmed by ex-
amination of the constitutions of other states, many of which are cluttered with an alarming amount of detail which
Minnesota largely, and more wisely, leaves to the discretion of the Legislature.

No state’s constitution is perfect, however, and Minnesota’s Constitution is no exception. As a result, we are here-
in submitting our recommendations for many substantive changes, for a revised constitutional format, and for a
strategy for implementing our recommendations in a phased and orderly manner over the next few years.

It must be emphasized that the following recommendations embody only a few of the many constitutional
amendments suggested by this Commission for future submission to the voters. It must also be emphasized that
many aspects of Minnesota’s Constitution have not been exhaustively studied by this Commission. Our recom-
mendations identify many problems which will need careful review by a future study group.

The Constitutional Study Commission recommends that the 1973 Legislature implement the following suggestions
on the method of constitutional change and consider the following amendments for inclusion on the 1974 ballot.

Minnesota’'s Constitution should be revised by a series of comprehensive amendments to be submitted in a
phased and orderly manner over the next few elections. (See pages 10 and 13.)

The Legislature should authorize the creation of another constitutional study commission, adequately staffed
and financed, to continue an in-depth study of Minnesota’s Constitution and recommend further revisions to
future legislatures. (See pages 11 and 13.)

As priorities for action by the 1973 Legislature, the 1972 Constitutional Study Commission recommends five con-~
stitutional amendments:

(1) A revised constitutional structure for Minnesota, deleting obsolete and inconsequential provisions, clarify-
ing and modernizing the language, and reorganizing logically related provisions, thus providing a well-struc-
tured and coherent document that would facilitate orderly revision. (See page 14.)

(2) A “Gateway Amendment” which would open the door to thorough-going reform by the amendment route.
This gateway amendment would ease the difficult ratification majority of our Constitution, allow limited citi-
zen initiative on the legislative article, and provide for a special election on amendments by a two-thirds legis-
lative vote. The gateway amendment would also relax the requisites for holding a constitutional convention by
lowering the legislative majority needed to submit the call and the voter majority needed to ratify the call. (See
pages 29-32.)

(3) An amendment to the reapportionment sections of the legislative article which would set up standards for
redistricting and remove the reapportioning power from the Legislature to a bipartisan Districting Commission
of 4 legislative and 9 non-legislative members. (See pages 17-19.)

(4) An amendment to the finance article which would allow for a “piggyback income tax” system by per-
mitting the State to levy taxes computed as a percentage of federal taxes. (See page 26.)

(5) An amendment repealing the gross earnings tax paid by railroads in lieu of other taxes, thus allowing the
Legislature to set the form and rate of taxation on railroads as it does for other industries. (See page 28.)

Because of the nature of constitutional revision, the Constitutional Study Commission is hopeful that, with your
leadershlp and the continuing efforts of the citizens of our State, the recommendations proposed by this Commis-
sion will begin to,be implemented by the 1973 Legislature. With that kind of dedicated effort, we are convinced that
Minnesota will have a Constitution which will contribute markedly to the responsible and responsive state ‘govern-
ment which its citizens desire and deserve.

Respectfully submitted,
ELMER L. ANDERSEN, Chairman : VEGISLATIVE Rif CF L
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SUMMARY OF RECOMMENDATIONS
OF THE
CONSTITUTIONAL STUDY COMMISSION

(The following summary of Commission action on its eleven committee reports is
arranged in the order most closely approximating that of the present Constitution.)

The Constitutional Study Commission recommends that Minnesota’s Constitution be updated and improved
by means of a comprehensive series of amendments submitted in an orderly manner over a number of elections.
The present Commission recommends that it be succeeded by another study commission, which would advise suc-
ceeding legislatures on the content and priority of future amendments. (See pages 13 and 14.)

In order that constitutional improvement be facilitated, the Commission recommends the adoption of a Gate-
way Amendment, easing Minnesota's difficult amending process. The contents of this amendment are summarized
below and discussed on pages 29 to 32. (Draft language constitutes Appendix G of this report.)

In order that all future amendments can be fitted into a coherent, clear, well-structured document, the Com-
mission recommends the adoption of the revised constitutional framework summarized below and discussed on page
14. (Draft language constitutes Appendix C of this report.)

Other amendments recommended for submission on the 1974 ballot are starred in the presentation below.

Revised Constitutional Format

Constitutional Change * By stylistic changes, reordering of related sections, the deletion of obsolete,
redundant and unnecessary verbiage, the present constitutional provisions can
be clarified; comprehensibility and coherence of the document improved; the
number of words reduced by about one-third; and the number of articles reduced
from 21 to 14. Recommendations do not make any consequential changes in
the legal effect of the document (p. 14; amendment text, p. 43)

Bill of Rights (Article I)
Constitutional Change Addition of a section on due process and equal protection of the laws (p. 15)
Addition of a section guaranteeing the freedom of assembly (p. 15)

Statutory Change Implementation of the new due process and equal protection section by (1)
protecting groups suffering discrimination and (2) guaranteeing the individual
access to information on himself collected by public or private agencies (p. 15)

Not Recommended Right to bear arms provision (p. 15)
Further Study Mechanics liens (p. 15)

Legislative Branch (Article IV)

Constitutional Change Authorization for the Legislature to call itself into special session by a two-
thirds vote of both houses (p. 16)

Authorization for revenue bills fo originate in either House or Senate (p. 16)

*

Changes in reapportionment sections (amendment text, p. 52):

Explicit provision that the Senate be elected after each new districting and
thereafter for four years until the next districting (p. 16)

Removal of reapportioning power from the Legislature to a Districting Com-
mission (p. 17)

* Recommended by the Commission for inclusion on the 1974 ballot.

v



Provisions Not
Recommended for Change

Statutory Change

Further Study

Constitutional Change

Constitutional Change

Composition of Districting Commission: speaker and minority leader of House,
majority and minority leaders of Senate (or their designated representatives);
2 members appointed by Governor; 2 by governing body of political party
other than that to which Governor belongs: 5 elected unanimously by other
members (p. 17)

Districting standards applying to composition of districts and designed to prevent
gerrymandering (p. 17)

Approval of districting plan by 8 of 13 members (p. 18)
Power of review and modification to state Supreme Court (p. 18)
Imposition of districting power on Supreme Court if Commission fails (p. 18)

Timetable for reapportionment stages to provide completion well in advance of
filing (p. 18)

Legislative power to determine own size (p. 16)

Legislative session length as provided in 1972 amendment until tried out (p. 16)
Citizens commission to advise Legislature on legislative compensation (p. 19)
Party identification of legislative candidates (p. 19)

A unicameral legislature (p. 19)

Execufive Branch (Axticle V)

Deletion of office of Secretary of State and statutory provision for present duties
(p. 20)

Deletion of office of Auditor and statutory provision for present duties (p. 20)

Removal of pardoning power from Governor, Attorney General and Chief
Justice to a board appointed by the Governor, confirmed by the Senate and sub-
ject to procedures established by the Legislature (p. 21)

Deletion of membership of state board of investment and land exchange com-
mission (VIII, 4 and 7) made necessary by deletion of Auditor and Secretary
of State from Constitution; membership to be provided by law (p. 21)

Addition of Lieutenant Governor to list in XIII, 1 of officials subject to im-
peachment (p. 21)

Mandate that Legislature provide by statute for succession to offices of Governor
and Lieutenant Governor (p. 21)

Judicial Branch (Axticle VI)

Gubernatorial prerogative of filling judicial vacancies created by incumbents not
filing for reelection (p. 22)

No adversary contest for judges; vote only on retention or rejection (p. 22)

Explicit designation of Chief Justice as “executive head” of judicial system
(p. 23) -

Adoption by Supreme Court of rules governing administration, practice and evi-
dence in all courts, subject to change by two-thirds legislative vote (p. 23)

Appointment by Supreme Court of chief judge of each judicial district (p. 23)
Explicit power for Supreme Court to adopt rules of judicial conduct (p. 23)
Requirement that judges be admitted and licensed to practice law in State (p. 24)
Legislative authority to establish intermediate appellate court (p. 24)

vi




Provisions Not
Recommended for Change

Constitutional Change -

Provisions Not
Recommended for Change

Statutory Change

i Constitutional Change

Provisions Not
Recommended for Change

Further Study

Exclusive gubernatorial authority to make judicial appointments (p. 22)
Division of trial courts between the district court and courts of inferior jurisdic-
tion (p.23)

Elective Franchise (Arxtficle VII)

Reduction in state residency requirement from six months to 30 days (p. 24)

Removal of requirement that new citizens wait three months before becoming
qualified voters (p. 24)

Removal of prohibition on voting rights for felons and mentally ill and retarded,
allowing Legislature to set qualifications and restrictions (p. 24)

Removal of election administration from state canvassing board (V, 2) and
Secretary of State to the Legislature (p. 24)

Reduction in age for holding office from 21 to 18 (p. 25)

Edueation (Arxticle VIII)

Prohibition against public aid to non-public schools (p. 25)

Lack of constitutional organization of higher education systems (p. 25)
Lack of constitutional organization of Department of Education (p. 25)
Retention of constitutional status of University of Minnesota (p. 26)

Lack of constitutional specification of State’s role in financing elementary and
secondary education (p. 26)

Power for Higher Education Coordinating Commission to review budget requests
of all systems of higher education (p. 25)
Finance (Article IX)

* Provision for “piggyback” income tax, allowing levying and computation of
state taxes by federal definitions and formulas (p. 26)

Simplification and consolidation of limitations on state borrowing by:

(a) substituting “public purpose” standard for prohibition against internal
improvements (p. 27)

(b) allowing the State to guarantee loans to subdivisions and agencies (p. 27)

(c) changing, simplifying and consolidating provisions relating to state debt
by: requiring two-thirds legislative vote to authorize state borrowing;
eliminating 20-year maximum on maturity of state bonds; and incorpo-
rating borrowing authority of highways in XVI, 12; airports in XIX, 2;
and forest fire abatement in XVII (p. 27)

(d) setting a time limit on litigation against state borrowing (p. 28)

* Repeal of the in-lieu gross earnings tax on railroads specified in Article IV, Sec.
32(a), subjecting them to the same tax form and rate as other Minnesota in-
dustries (p. 28)

Internal improvements land fund of IV, 32(b) and IX, 12 and permanent school
and permanent university fund of VIII, 4-7 (p. 28)

Uniformity in classification provisions (p. 28)
State power to levy special assessments against benefited property (p. 28)

Nearly obsolete provisions on banks and banking (p. 28)

vii




Constitutional Change

Provisions Not
Recommended for _Change

Statutory Change

Constitutional Change

Provisions Not
Recommended for Change

Constitutional Change

Provisions Not
Recommended for Change

Further Study

Constitutional Change

Provisions Not
Recommended for Change

Local Government (Article XI)

Simplification and consolidation of Secs. 3 and 4 on home rule and charter
commissions (p. 29)

Addition of a section providing for joint use of local powers (p. 29)

County home rule, for which Legislature now has sufficient authorization (p. 29)

Requirement of local approval of laws relating to one or a few units (p. 29)

The Amending Process (Article XIV)
The Gateway Amendment (amendment text, p. 56)
Provision of initiative on amendments relating to structure of Legislature (p. 30)

Approval of constitutional amendments by either the present majority of all
electors or 55% of those voting on the proposal (p. 31)

Submission of amendments at a special election with approval of two-thirds of
each house (p. 32)

Reduction of legislative majority needed to submit the question of calling a
constitutional convention from two-thirds to a simple majority (p. 32)

Submission of the question of calling a constitutional convention at a special
election with approval of two-thirds of each house (p. 32)

Approval of constitutional convention call by either a majority of all electors
or 55% of those voting on the proposal (p. 32)

Approval of a new constitution at an election held between two and six months
after adjournment of convention, at discretion of convention (p. 32)

Submission of amendments to voters by simple majority of both houses (p. 30)
Limitation of amendments to one subject (p. 31)

Lack of provision for initiative or periodic submission of question of holding a
constitutional convention (p. 32)

Majority of three-fifths for adoption of a new constitution (p. 32)

Transportation (Axticle X'VI)

Repeal of entire article except authorization of Sec. 1 and bonding provisions
of Sec. 12, thus “undedicating” highway funds (p. 33)

In case the above repeal recommendation is not carried out, repeal of mileage,
bond and interest limitations of Sec. 12 (p. 34)

Repeal of IX, 15, allowing local bonding to aid railroad construction (p. 34)
Aeronautics authorizations of Article XIX (p. 33)

Formula distributing highway user tax fund between trunk highways, county
state-aid roads and municipal state-aid roads (p. 34)

Natural Resources

Addition of an environmental bill of rights (p. 35)

Administration of state trust fund lands in IV, 32(b) and VIII, 4-7 (p. 35)
Forest fire prevention and abatement of XVII and forestation of XVII (p. 35)

viii




INTRODUCTION

To amend a constitution — or replace it with a new one — requires the par-
ticipation of both legislators and citizens.

In most states, including Minnesota, only the legislature can initiate changes;
in 14 states, either the legislature or the citizens can do so. In all states, only
the citizens can adopt these changes.

In Minnesota, as we shall see below, extraordinary citizen interest is required
to effect constitutional revision.

It is for this reason that the Constitutional Study Commission is addressing
its report to the people of Minnesota as well as to the 1973 Legislature. The 12
legislative and nine non-legislative members of the Commission are convinced
that with earlier citizen input, constitutional amendments would be more carefully
selected for ballot submission by the Legislature, more thoughtfully drafted in
committee, and more intelligently understood in the voting booth.

If the recommendations of the Constitutional Study Commission are adopted
by the 1973 Legislature, Minnesota will be committed to a more intensive and
comprehensive process of constitutional revision than at any time in its history.
This process should be both more interesting and more successful if Minnesotans
refresh their memories about the proper role of a constitution, the history of our
State Constitution and the changes we have made in it, then discuss the changes
still needed and the best way to make them.

Section One of this report gives background information on Minnesota’s con-
stitutional history, from the beginning of statehood to the appointment of the Con-
stitutional Study Commission of 1972. The two different ways in which Minnesota
has amended its Constitution, and the results of these two widely varying ap-
proaches, are given special attention in this section.

Section Two reviews the different ways in which the Minnesota Constitution
could be revised — by constitutional convention, by piecemeal amendments, or by
a variation of the amendment process being used in many states. This section gives
the arguments for and against each of the three alternatives and the Commission’s
reasoning for its choice of the third method—commonly known as phased, com-

prehensive revision.

Section Three summarizes the work of the Commission’s 11 study commit-
tees, recommending specific constitutional changes to be made by amendment;
identifying constitutional provisions which, after careful consideration, we feel
should be left as they are; suggesting some important changes which we believe
are better suited to statutory than to constitutional treatment; and designating
areas for further study.

Section Four discusses the changes which the Constitutional Study Commis-
sion is suggesting for priority action by the 1973 Legislature.

The appendixes (1) show how Minnesota’s Constitution has been improved
since the 1948 study commission made its report; (2) outline the uses and com-
position of constitutional commissions in other states; and (3) give the language
of the five constitutional amendments which the Commission advocates be placed
on the 1974 ballot.

All of the final decisions of the Commission are contained in this report.
However, the mimeographed reports of its study committees, available in the
Commission office, give much greater detail on the arguments for and against the
changes finally adopted.
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SECTION ONE
MINNESOTA’S CONSTITUTION: ITS HISTORY AND ITS FUTURE

NATURE AND PURPOSE OF A CONSTITUTION

It is quite possible for & democratic society to func-
tion efficiently without a written <constitution. Great
Britain has none, nor do the member states of many
federations, including most Canadian provinces.

In America, however, the written constitution has a
long and honored history. Still aboard ship, ten days
before landing on Plymouth Rock, the Pilgrims welded
themselves into a “civil Body Politick” through a docu-
ment known as the Mayflower Compact and signed by
all male passengers, in which they agreed to abide by
the majority decision as to “just and equal laws.”

Two months before the Declaration of Independence,
the Continental Congress further hallowed this tradition
by urging the 13 revolting colonies to “adopt such gov-
ernments, as shall, in the opinion of the representatives
of the people, best conduce to the happiness and safety
of their constituents.”

The colonies promptly responded by turning their
royal charters into constitutions or by adopting new
documents. Action was taken by the colonial assemblies
or by conventions called by these assemblies, which
bodies then proclaimed the documents in force. In

1780 came the first full participation of citizens in the

constituent (constitution-making) power. In Massa-
chusetts the people elected delegates to a convention
called for the express purpose of drawing up a new
constitution. When drafted, the people voted on its
adoption.

The pattern was now fully set. As new territories
applied for admission to the Union, they were asked
by Congress to hold conventions to draft constitutions.
The new documents had then to be accepted by the
voters and approved by Congress.

Old or new, original or revised, the constitutions of
our 50 states have several things in common. Uniformly,
they do the following:

1. Establish a general framework of government,
providing for an executive, legislative, and judicial
branch.

2. Grant the legislature explicit powers in several
areas, notably taxing and spending, suffrage and elec-
tions, education and relations with local units of gov-
ernment.

3. Prohibit legislative action in several areas of civil
rights (bills of rights).

4, Make arrangements to change the existing docu-
ment.

It is generally conceded that the best of these 50
state constitutions are the oldest, which were modeled
on the federal Constitution, and the very newest, those
of Alaska and Hawaii. They are brief and confined to
basics. They have the outstanding virtue of distinguish-
ing constitutional and statutory law. Constitutional law,
being fundamental, is made by the people; statute law
is made by the representatives of the people, as and
when it is needed.

In the nineteenth century, when most state con-
stitutions were adopted, this distinction between con-
stitutional and statutory law became blurred, even lost.
The reason was a prevalent distrust of legislatures. The
frontier individualists who assembled to write the new
constitutions acted almost like legislative bodies. They
wrote long, detailed, statutory-like provisions, hoping:
to leave little for future lawmakers to decide. They put
rigid restrictions on all branches of government, but
especially the legislature.

Minnesota’s Constitution, having been written in the
middle of the nineteenth century, shares these flaws
of inflexibility and verbosity. However, many subse-
quent amendments have improved the workability and
the clarity of the document. In assessing the changes
still needed to make our Constitution an efficient char-
ter of action, the Constitutional Study Commission was
less concerned with perfection of form than with these
pragmatic questions:

1. Does the present Constitution prohibit a branch
of government from doing something it ought to b
permitted to do, if it so decides? -

2. Does the present Constitution permit a branch
of government to do something it ought to be prohibited
from doing?

3. Does the present Constitution permit a branch
of government to do or not to do something it ought
to be required to do?

When the answer to any of these questions was yes,
the Commission has either recommended specific
change or asked that future commissions give the
matter careful study.

RECENT CONSTITUTIONAL REFORM IN THE
UNITED STATES

In the last twenty years, the United States has been
one huge experimental laboratory in constitution-
making. To the traditional methods of constitutional-
convention and separate amendment have been added
some ingenious variations and combinations.
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Constitutional reform received great impetus in the
early 50’s from the report of President Eisenhower’s
Commission on Intergovernmental Relations. In assess-
ing the imbalance between federal and state activity,
the Commission laid less blame on federal encroach-
ment than on defaulting state governments:

Many state constitutions restrict the scope, effectiveness,
and adaptability of” state and jbcal action. These self-
imposed constitutional limitations make it difficult for
many states to perform all the services the citizens require
. . . The Commission finds a real and pressing need for
states to improve their constitutions.

States began responding — quickly, effectively, and in
increasing numbers — to the Commission’s challenge
“to provide for vigorous and responsible government,
not forbid it.””*

Response from legislative bodies was particularly
encouraging. In the past, where a rare constitutional
convention was held or major revision otherwise
achieved, the push came from the citizens — resistance
being the chief legislative input. But by the beginning
of the 70’s, the consensus of political scientists could
be stated thus: “The last two decades have witnessed
the spectacular development of more systematized
efforts by state lawmaking bodies to determine the
major weaknesses in their constitutional systems and
to develop proposals for correcting them.”™

Between 1950 and 1970, 45 of our 50 states took
official action to modernize their constitutions. The
process has been an accelerating one, so that between
1966 and 1971 alone, 35 states were so engaged. (Add
to these figures from the Book of States* North Dakota
and Montana, which held conventions during 1972.)

Thus Minnesota is one of a handful of states which
have not been “officially” engaged in constitutional
modernization since 1950. A short look at Minnesota’s
constitutional history shows us the reason.

A HISTORY OF CONSTITUTIONAL REVISION
IN MINNESOTA

The Document—Minnesota’s constitutional conven-
tion of 1857 was hastily called for a single purpose —
to take advantage of a railroad land grant act just
passed by Congress and available only to states.®

Bitterness between the 59 Republican and 55 Demo-
cratic delegates was so deep that they met in a single
convention for about two minutes at noon on July 13,
1857. Thereafter, for over a month, two rump conven-
tions met in two adjoining rooms of the same building,
drafting two completely different documents for the
same state.

Pressed by national party leaders to stop acting like
“border ruffians,” the conventions interrupted their
acrimonious denunciations long enough to each appoint
five members to a conference committee. A week later,

on August 28, the conferees had somehow fashioned
from two partially finished constitutions, at wide vari-
ance with each other, a compromise constitution for
the new state. This was accepted the next day, almost
without discussion, totally without inspection.

A few stubborn delegates refused to affix their names
to a document signed by members of the other party.
Therefore, 16 copyists worked the night, hastily and
by lamplight, to produce two copies, one for Republi-
can, one for Democratic signature, These two docu-
ments contain more than 300 differences of spelling,
punctuation, and even wording. Since the courts have
never decided which is the definitive document, Min-
nesota has the distinction of being the only state with
two official constitutions, both on file at the State
Archives.

The miracle is that* Minnesota’s Constitution is as
good as it is, considering both the circumstances of its
birth and the nineteenth-century fashion for detailed,
restrictive provisions.

Minnesota’s Constitution can best be described as
“average.” In length its 15,864 words place it between
Vermont’s 5,000 and Louisiana’s 236,000, It is not
one of the most detailed, but is nevertheless full of
statutory directives. It is not one of the most restrictive
but could scarcely be called fundamental. It is not as
rigid as many but is a far cry from the “self-revising”
federal model. It has not needed as much change as the
average, but its amendments are still far from sufficient.

Constitutional Change, 1857 to 1947—Just how
Minnesota’s Constitution was to be changed formed the
“Great Compromise” of the 1857 conventions. In
Minnesota the issue of slavery, which pervaded every
aspect of American life in these pre-Civil War days,
took the specific form of Negro suffrage. The Repub-
lican delegates, described as more idealistic and more
radical than their Democratic counterparts, were de-
voted to two great moral causes — prohibition. and
abolition.

To gain these ends in the near future, the Republi-
cans accepted almost every article of the Democratic
document in exchange for one concession: The new
Constitution would be easy to amend.

When the Republican members of the Compromise Com-
mittee were forced to accept one article after another
in substantially the form proposed by the Democrats,
they were thrown back on their confidence that the
Republican Party would soon carry the state and if at
that time there should be a simple method of amending
the constitution they would be able to get popular consent
to a series of amendments which would make this Demo-
cratic constitution over into one which conformed more
nearly to the Republican views. They insisted that the
Democrats give them . . . a section which embodied the
simplest and easiest way of amending a constitution which
had yet been put into effect in any state.’




This easy amendment method was: (1) proposal by a
simple majority of both houses at one session and )
ratification by a simple majority of voters at the next
election.

This process proved very easy indeed. Even before
the new Constitution had been accepted by Congress,
two amendments had been proposed by the Legislature
and accepted by the people — all ‘quite illegally, of
course, but never contested. By 1894 more than 60
amendments had been adopted.

In 1896, concerned about the constant need for
amendment, the Legislature asked the voters to ap-
prove the calling of a constitutional convention. This
question required the difficult majority of all those going
to the polls. Many more voters said yes than no, but so
many failed to mark their ballots that the convention
call was defeated.

Stymied in this attempt to slow down amendments,
legislators went to the other extreme of remedy. They
proposed to the voters of 1898 that future amendments
require the approval of a majority of those voting in
the election, not just of those voting on the question.

We have no record of just why the Legislature ap-
proved this drastic step. A backward glance would
surely have convinced thoughtful legislators that the
new ratification majority would make continued im-
provement of the 1857 document very difficult indeed.
Of the 47 amendments accepted by the voters through
1896, 30 would have failed under the majority re-
quired by the suggested change. Citation of only a few
of these 30 amendments proves that state and local
governments in Minnesota would have suffered greatly
had the present amending majority been part of the
original Constitution: Authorization of special assess-
ments for local improvements; the right of women to
vote in school and library elections; prohibition against
the use of state funds for sectarian schools; authoriza-
tion of inheritance taxes and special taxes on iron ore;
home rule for municipalities; establishment of a road
and bridge fund.

According to Anderson and Lobb’s definitive history
of our Constitution, the motivation for the change in
the amending process was not a disinterested attempt
to improve Minnesota’s constitutional machinery. “It
has been said that the liquor interests promoted this
change to prevent the adoption of an amendment pro-
hibiting the liquor traffic.”” Indeed, this amendment to
change the amending process became known as the
“brewers’ amendment.” Ironically, it passed by only
28% of those voting in the election, so by its own
terms the amendment would have been disastrously
defeated.

The effect of this restrictive amending process was
dramatic. From 1857 to 1898 voters had accepted al-
most three-fourths of submitted changes (72.9%). In

the next half century the acceptance rate plummeted to
less than one-third (32.5%).

Constitational Change from 1947 to the Present—
By 1947 the unmet need for change was giving great
impetus to the movement for a second constitutional
convention. According to a League of Women Voters
review:

The need for removing restrictions on the executive, the
legislative, and the judicial branches had been evident for
a number of years. The constitution contained no provi-
sions for home rule for local government and no manda-
tory provision for reapportionment. Other provisions it
did contain were obsolete.®

In 1947, the Minnesota Legislature created the Min-
nesota Constitutional Commission (MCC), composed
of eight senators, eight representatives, a member of
the Supreme Court and of the administrative branch,
and three citizens. They were charged to study the con-
stitution “in relation to political, economic and social
changes which have occurred and which may occur”
and to recommend to the next Legislature “amend-
ments, if any” needed to “meet present and probable
governmental requirements.”

The 1948 report of the MCC considerably exceeded
its rather modest instructions to recommend needed
changes, “if any.” The Commission unanimously rec-
ommended major changes in 34 sections, minor changes
in another 78, and six new sections. Because the rec-
ommended changes were so extensive, the MCC advised
that they be made by a constitutional convention.

For several sessions, the calling of a constitutional
convention was a hard-fought issue. The movement
failed because of the following factors: the difficulty of
obtaining the two-thirds vote of both houses necessary
to submit the question to the voters; the ‘fact that two
of the senators to sign the MCC report became adamant
foes of the convention idea; fear of rural legislators
that the convention would do something about the long-
neglected reapportionment question; and to quote the

League of Women Voters again, “the resistance of

powerful interest groups and voter apathy.”

The Senate Judiciary Committee became the focus
of opposition. In 1949, the session after the MCC re-
port was published, the House came within eight votes
of the two-thirds necessary for passage, but the Senate
Judiciary blocked the bill. In 1955, by which time
much public support had been mobilized, League of
Women Voters lobbyists counted enough House votes
to pass the bill; before that was possible, the Senate
Judiciary met in preventive session to kil it. Finally,
in 1957, the House passed the convention call by more
than two-thirds. The Senate Judiciary “indefinitely post-
poned” the measure by a nine-to-nine tie, making
House passage academic.

To make the convention idea more palatable to leg-
islators, citizen groups worked for a so-called “safe-




guard amendment,” which allowed legislators to be
convention .delegates and which required that 60% of
the voters approve a new constitution, The three-to-
one majority by which the amendment passed in 1954
was interpreted as a mandate to the Legislature by
friends of the convention idea. To legislative foes, the
vote was a warning that citizens were not satisfied with
their Constitution and that the drive for a convention
would continue unless action was taken to improve the
document.

An Era of Amending Success—In the middle 50’s
legislative leaders turned their serious attention to con-
stitutional reform. They began framing far-reaching
amendments, some of them reshaping entire articles or
major portions thereof, By 1959, Professor G. Theo-
dore Mitau, in a ten years’ perspective view of the
effect of the MCC report, found “significant substantive
achievements . Entire sentences in subsequent
amendments can be traced back to the language of the
MCC report; the amendments themselves often serve
as substantive implementation of the Commission’s
prescription.”™

Aroused citizen interest resulted in the passage of
half of all amendments submitted in the next decade
— a marked improvement over the one-third rate of
the previous half-century. Interests which had favored
improvement by convention — the League of Women
Voters, both political parties, bipartisan citizen groups,
prominent Minnesotans — all devoted much time,
money, and public relations skills in the battle to over-
come Minnesota’s difficult amending majority.

The new record of success continued throughout the
60’s. Of 14 amendments submitted during the next
five elections, 11 passed (78% ). This record was,
however, below the national average for constitutional
improvement. During this decade, as we have seen,
states were concentrating on their constitutions. Min-
nesota has been submitting only 25% as many amend-
ments as the average for other states. Moreover, the

scope of amendments submitted elsewhere has been

wider. Entire articles, packages of articles, even whole
constitutions have been proposed and accepted.

Minnesota’s efforts toward constitutional reform
obviously needed to become both speedier and more
significant in scope. With this objective in mind, Gov-
ernor Wendell Anderson sent a Special Message to the
Legislature on March 3, 1971, entitled “A Constitu-
tional Convention: To Meet the Challenge of a New
Day.”

GOVERNOR ANDERSON’S SPECIAL MESSAGE
ON CONSTITUTIONAL REVISION

In his special message, delivered to the Legislature
on March 3, 1971, Governor Wendell R. Anderson em-
phasized that state government must “reassert its as-
signed role in the federal system if that system is to

function properly in meeting the demands of the 1970’s
and beyond.”

The Governor pointed to four areas in which he con-
sidered reform “especially critical.”

Legislative Reform—Legislative effectiveness would
be increased by annual, flexible sessions; reduction in
size; and party designation for legislators. The Gov-
ernor also advocated procedures to distribute the work-
load more evenly over the session, including an earlier
deadline for submission of bills and a final vote on
appropriations and tax measures well before the end
of the session.

Total Tax Responsibility for the Legislature—If spe-
cial methods of taxing special industries now provided
in the Constitution were removed, the Legislature could
gear tax assessments to changing circumstances, main-
taining maximum flexibility in overall taxation policy.

Environmental Bill of Rights—The Governor rec-
ommended specific constitutional language to help pro-
tect and preserve the wealth of natural resources pos-
sessed by our State,

Reexamination of Dedicated Funds—In order to
give the Legislature “the broadest possible discretion
in the appropriation of state funds,” review of consti-
tutionally dedicated funds is necessary. This is espe-
cially true of the highway trust funds, which are now
too inflexibly allocated to meet the State’s new and
varying transportation needs.

Method of Revision—The Governor recommended

the calling of a constitutional convention in order that
these and other goals might be accomplished in a
reasonable time and with the greatest possible citizen
input. He also recommended the creation of a consti-
tutional study commission to research and recommend
proposals for legislative and citizen examination.

ACTIVITIES OF THE CONSTITUTIONAL
STUDY COMMISSION OF 1972

The 1971 Legislature, rather than submitting the
question of calling a constitutional convention to the
people, adopted the Governor’s recommendation for a
constitutional study commission, which would rec-
ommend changes to be made either by amendment or
by a subsequent convention.

Enabling Legislation—The Constitutional Study
Commission of 1972 was authorized by Chapter 806,
Laws of Minnesota 1971, adopted by the Legislature
on June 4, 1971. The statute provided for a commis-
sion of 21 members, consisting of six members of the
House of Representatives appointed by the Speaker,
six members of the Senate appointed by the Commit-
tee on Committees, one person appointed by the Chief
Justice of the Supreme Court, and eight citizen mem-
bers including the Chairman, appointed by the Gov-
ernor,




The Constitutional Study Commission was asked to
“study the Minnesota Constitution, other revised state
constitutions and studies and documents relating to
constitutional revision, and propose such constitutional
revisions and a revised format for a new Minnesota
Constitution as may appear necessary, in preparation
for a constitutional convention if called or as a basis
for making further amendments to. the present consti-
tution.”

Realizing that the State was still operating under its
original Constitution of 1857, which had not been
thoroughly studied since the MCC report of 1948,
the Legislature mandated the Commission to “consider
the constitution in relation to political, economic and
social changes.” The Commission was required to re-
port to the Governor, the Legislature, and the Chief
Justice on November 15, 1972, recommending such
measures “as it may deem necessary and proper to
effectuate its recommendations.”

The Commission was empowered to appoint com-
mittees, hold hearings and take testimony, employ
clerical, legal, and other professional staff and to “do
all things reasonably necessary and convenient in carry-
ing out the purposes of this act.” A sum of $25,000
was appropriated therefor.

Membership—In naming the 21 Commission mem-
bers, the appointing authorities tried to insure that the
body would reflect the varying political, social, and
economic viewpoints of all residents of the State.
(Membership is listed on page ii.)

Exemplary of the bipartisan spirit which marked the
work of the Commission was the appointment by Gov-
ernor Wendell Anderson of former Governor Elmer L.
Andersen as Chairman. Former Governor Andersen
brought with him not only his wide experience as chief
executive but years of leadership in the drive for con-
stitutional reform, both as a state semator and as a
private citizen.

Initial Organization—The first meeting of the Con-
stitutional Study Commission was held on October 13,
1971. Governor Wendell R. Anderson made a brief
statement pledging the full support of his office in
undertaking what he called “an exciting chapter in
Minnesota history.” Several other distinguished Min-
nesotans also addressed the Commission at its first
meeting, including Dr. Lloyd Short, Chairman of the
Constitutional Commission of 1948, State Auditor
Rolland F. Hatfield, Attorney General Warren Span-
naus, House Speaker Aubrey W. Dirlam and Senate
Majority Leader Stanley Holmquist, a member of the
Constitutional Commission of 1948.

The Commission immediately proceeded to organ-
izational matters, authorizing the appointment of a
steering committee, establishing a monthly meeting
schedule, and appointing Mr. David Durenberger to
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act as the Commission’s Executive Secretary. In this
capacity he supervised the work of the Commission
staff, coordinated the activities of the various study
committees and generally assisted Chairman Andersen
in the conduct of Commission business.

Mrs. Betty Rosas was hired as the Commission’s
Office Secretary responsible for the day-to-day admin-
istration of the office, arrangements for meetings and
hearings in the Capitol complex and outstate, recording
and distribution of minutes, and preparation and dis-
tribution of reports.

In November and December the Commission and its
steering committee adopted a budget, a set of operat-
ing policies and procedures, and elected former Gov-
ernor Karl F. Rolvaag and Mrs. Diana Murphy to serve
as vice chairman and secretary of the Commission, re-
spectively. .

Plan of Work—The Commission established ten
study committees to examine portions of the Consti-
tution and recommend needed revisions: Amendment
Process, Bill of Rights, Education, Executive Branch,
Finance, Intergovernmental Relations and Local Gov-
ernment, Judicial Branch, Legislative Branch, Natural
Resources, and Transportation, Commission members
were appointed to the various study committees on the
basis of expressed preference and expertise. Size of the
committees varied from three to five members and each
member served on two or three committees.

Early in its work, the Commission also authorized
the appointment of a committee on Structure and Form
to revise the style, language, and format of the Consti-
tution without making consequential changes, and a
Final Report Committee to coordinate the scheduling
and writing of the report of the Commission.

Letters of inquiry were sent to more than seven
hundred organizations and individuals throughout the
State, asking for comments and suggestions to be used
by the Commission and its working committees.

Copies of the National Municipal League’s Model
State Constitution, the Report of the 1948 MCC, and
the Special Message of Governor Wendell Anderson
were initially given to each Commission member and
were frequently supplemented by new materials rele-
vant to constitutional reform in other states. The Legis-
lative Reference Library under the supervision of its
Director, Raymond C. Lindquist, compiled an extensive
bibliography on constitutional revision, collecting in
one place all available materials on the subjéct, so they
would be easily accessible to Commission members.

In January, Dr. Samuel Gove of the University of
Iilinois Institute of Government and Public Affairs and
Mr. C. Emerson Murry of the North Dakota Legislative
Council addressed the Commission on their experience
as directors of constitutional conventions in their states.
In May the Commission heard from Mr. John Paulson,




editor of the Fargo-Moorhead Forum and a delegate
to North Dakota’s convention. In October, Judge Bruce
W. Sumner, chairman of the California Constitution
Revision Commission, discussed with Commission
members the success of that state’s ten-year constitu-
tional revision effort,

Research and Public Communication—Professor
Fred Morrison offered his services as Research Director
for the Commission, being aided by Professor Alan
Freeman and nine University of Minnesota law school
students: Mike Glennon, Jon Hammarberg, Michael
Hatch, Steven Hedges, Richard Holmstrom, Joseph
Hudson, Jim Morrison, Michael Sieben, Stanley Ulrich.
These students prepared extensive background reports
and research papers for each of the committees. A
number of other students from the University, state
colleges, and private colleges also prepared excellent
research papers for the Commission. Professor Mor-
rison was added to the full-time staff of the Commission
for a four-week period during July to assist in the re-
search and preparation of the study committee and
Commission reports.

To maximize the involvement of Minnesota citizens
in its work, the Commission appointed Mr. Jon Schroe-
der as Communications Director. He received credit for
his work during his last semester at Macalester College
and was added to the Commission staff on a full-time
basis for four months. Mr. Schroeder was responsible
for editing a monthly newsletter, issuing press releases
to the news media, and doing research and editorial
work on committee reports and the final Commission
report.

Public Hearings—Beginning in February, 1972, the
Commission held a series of five meetings coinciding
with public hearings of all study committees. This gave
each Commission member an opportunity to hear and
discuss the subject matter being considered by com-
mittees of which he or she was not a member. One of
these meetings was held in Moorhead, where nine study
committees held public hearings and Commission mem-
bers had an opportunity to discuss the recently con-
cluded North Dakota constitutional convention with
convention leaders.

In addition to the hearings conducted in conjunction
with Commission meetings, each committee held sev-
eral public hearings and working meetings. In all, more
than sixty committee meetings and public hearings were
held in Minneapolis, St. Paul, Duluth, Moorhead,
Rochester, St. Cloud, Mankato and Marshall, at which

public testimony was received from hundreds of organ-
izations and individuals. Additional input was pro-
vided through written statements and letters directed
to the different study committees.

Formulation of Recommendations—On the basis of
this research, testimony, correspondence and individual
study, the various committees began to formulate spe-
cific recommendations for revision of the Minnesota
Constitution. Committee reports were prepared and
widely circulated to interested individuals and organi-
zations,

In a series of six full-day meetings between July and
November, the full Constitutional Study Commission
met to consider the recommendations of its ten study
committees and the Committee on Structure and Form.
Like all other Commission and study committee meet-
ings and hearings, these final meetings were widely
publicized, open to press and public, and well attended
by both. Recommendations of the various committees
were taken up one at a time in the form of more than
one hundred separate resolutions. The large majority
of committee recommendations were adopted by the
full Commission.

These recommendations included proposed constitu-
tional changes of a substantive nature, a proposed new
format for the Minnesota Constitution, and a proposed
strategy for implementing the Commission’s recommen-
dations. All recommendations are detailed in Sections
Three and Four of this report, which was approved by
the Constitutional Study Commission at its final meet-
ing on December 6, 1972. '

Which method of revision would best suit Minne-
sota’s needs underlay all considerations of the Com-
mission, from its beginning meeting to its final decisions.
Only after the scope of changes recommended by the
study committees became clear could the Commission
decide whether they were so extensive as to argue for
a single-shot convention revision. Early in its delibera-
tions, however, the Commission began a thoughtful
study of the methods employed in other states recently
engaged in constitutional reform and tried to decide
which kinds of change were most applicable to Minne-
sota’s situation.

Because the method of change is as important as
the specifics of change to many Minnesota citizens,
especially those who have long favored a constitutional
convention, the next section of this report will sum-
marize the available methods, their successes and fail-
ures, and their suitability to Minnesota’s current needs.




SECTION TWO
ALTERNATIVES FOR REVISING MINNESOTA’S CONSTITUTION

All processes of constitutional change have their
advantages 'and disadvantages. The Commission’s ob-
jective was to choose themethod which provided the
best opportunity to meet Minnesota’s needs at the least
possible expense of time, money, effort and possible
voter turndown.

THE CONSTITUTIONAL CONVENTION

This Commission is keenly aware of the great ad-
vantages inherent in a citizen convention. In theory,
the advantages seem almost overwhelmingly persuasive:

1. Only a complete rewrite job can produce a brief,
flexible, fundamental, organic document.

2. A constitutional convention allows the vs}hole
backlog of state needs to be met in a single election.

"3. The most compelling argument for a convention
is citizen education in the processes of government. A
constitutional convention is a dramatic and action-filled
event. The media give wide and interesting coverage to
matters usually discussed in the comparative isolation
of a committee room. A constitutional convention in-
terests, it informs, it involves. It opens up decision-
making at a time when citizens are feeling removed
from, even alienated by, their government. It is the
healthiest possible exercise in citizen development.

" This is why delegates and citizens in states where a
convention-proposed document has been defeated unite
in saying: We would do it all over again.

Diluting the potency of these arguments were some
very pragmatic considerations weighing against a con-
stitutional convention in Minnesota:

1. Only a deep and widespread conviction among
citizens that they need and want a convention will guar-
antee a successful vote on the call, good delegate selec-
tion, meaningful debates and a favorable vote on the
new document. This interest is not evident in this State
at this time. The Commission heard no public testimony
for a convention. No citizen groups are now pushing
such an effort. Even the League of Women Voters,
which carried the burden of the fight in the 50°s, has
dropped a convention from its program and substituted
improvements in specific articles. To quote a League
publication of 1967:

By 1961 the movement for a convention had lost momen-

tum and in the 1961 Legislature the League did not even
have an opportunity to testify for a convention.

Recent experience seems to indicate that a crisis is a nec-
essary prerequisite for calling a convention. Michigan’s
convention in 1962 resulted from the serious financial
stalemate between Governor Williams and the Republican
Legislature and the near bankruptcy of the state. In Con-

necticut, New Jersey, New York, Tennessee and Rhode
Island reapportionment has been the precipitating factor.
The crisis atmosphere seems necessary not only to secure
legislative approval but also to win approval of the
people.'?

2. Minnesota’s present constitution makes the call-
ing of a convention and the approval of the resulting
document very difficult. Only with the highest level of
citizen interest could these barriers be overcome. The
Commission is recommending, as will be seen below,
that we ease the constitutional difficulties in the way of
submitting the call, approving the call, and ratifying
the new document. Therefore, should future citizens
and legislators see the need: for a convention, that end
will hopefully be more achievable than at present.

3. The results of recent constitutional conventions
have not been encouraging. In ten states where new or
substantially new constitutions were submitted for ap-
proval between 1966 and the present, only four were
approved.

Constitutions Constitutions
Approved Rejected
Hawaii Arkansas
Illinois Maryland
Montana New Mexico
Pennsylvania New York
North Dakota
Rhode Island

Only in New Mexico was the proposed constitution
defeated by a narrow margin. The other defeats could
only be described as overwhelming.

The Commission is aware that the method of sub-
mission has a lot to do with acceptance or rejection of
a new constitution. Three of the four rejected docu-
ments were submitted as a single package. All of the
adopted constitutions separated out controversial issues.

4. Convention deliberations have seldom resulted in
a basic and organic document. The best, the Maryland
document, praised by press and political scientists as a
masterpiece, was disastrously defeated at the polls.

The League of Women Voters finds that many of the
arguments for a constitutional convention do not stand
up when practically tested in the convention situation:
Conventions have proved highly partisan in many
states; their make-up is quite similar to that of the
legislature, not of the higher caliber posited by political
scientists; the sheer technical details of drafting a good
charter are formidable, no matter who does it; and
“recent conventions have not been active in areas of
legislative reform that would be difficult for legislators




to do themselves, such as drastically reducing the size
of the bodies-or adopting unicameralism.”**

A well-known political scientist observes “that the
convention rarely rises above the legislature in quality
and experience of its membership and that pressure
groups and political parties have significant influence on
its deliberations.”™ . .

5. Although the Commission was impressed by
statements of delegates to unsuccessful conventions,
such as the one in North Dakota, that the failure was
worth all the work, we are not sure that Minnesota
would reap similar benefit. These delegates point to
(a) public education on basic issues of governmental
policy aroused by convention debate and the pre-vote
discussions; and (b) expectations that recommended
reforms will be submitted as amendments in years to
come, and eventually accepted.

Minnesota’s situation is rather different. In the first
place, citizen interest in political and governmental
processes is very high in Minnesota. Secondly, Minne-
sota has already profited greatly from the recommen-
dations that the 1948 MCC hoped would be made by
a constitutional convention. Appendix A on page 40
shows that the great proportion of major MCC pro-
posals have been adopted as separate amendments.

PIECEMEAL AMENDMENTS

The traditional alternative to a constitutional con-
vention is submission, at each general election, of one,
two, a few amendments. This procedure is often re-
ferred to as the “scissors-and-pastepot approach.”

This is the path Minnesota has followed since 1857.
Practical advantages of the separate amendment ap-
proach are obvious. It is simple. It puts little stress
on the Legislature. It costs little. Controversy is kept
to a minimum.

Disadvantages are serious:

1. The process is regrettably slow. Because amend-
ments are difficult to pass in Minnesota, legislators
hesitate to submit more than the few amendments on
which voters can be widely informed and persuaded.

2. There is at present no orderly, thoughtful process
for deciding which amendments should go on the ballot.
Of the dozens of amendments introduced and getting
preliminary approval each session, a final few issue
from the rules committees in the closing days or hours
and are adopted almost as a formality.

3. Amendments are usually narrow in scope. Take
a 1972 example. Why waste a lot of time convincing
the voters that the governor and lieutenant governor
should be elected on the same ticket when the role of
all the constitutional officers needs exploration by Legis-
lature and voter?
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4. Each election sees pressure for essentially non-
constitutional issues. The Vietnam veterans bonus of
1972, quite regardless of its merits, was scarcely a
basic issue. Nevertheless, it had to have voter approval
and thus cut down the number of constitutionally sig-
nificant issues that could have gone on the ballot.

5. The public-spirited citizens groups which have,
in recent years, been responsible for adoption of good
amendments, are showing signs of battle fatigue. This
biennial fight takes a lot of time, a lot of money, and
a lot of effort. Without the enthusiastic work of good
government groups, of both political parties, of citizens
with prestigious names, amendments will simply not
pass. This becomes increasingly true as more munic-
ipalities install voting machines, which make amend-
ments more difficult to spot than when printed on
separate ballots.

TWO MIDDLE WAYS

During the last two decades, two innovative varia-
tions on the time-honored methods of convention and
amendment have made their appearance.

1. The Legislative Convention—The speedier of
these two innovations is preparation of a new constitu-
tion by the legislature. In Florida, the voters empowered
the legislature to act as a revising convention. In 1968
three amendments, constituting a complete rewrite,
were passed by the voters. In 1970, the Delaware legis-
lature gave the first of two approvals to a new document
drafted by a constitutional study commission. (The
second approval was declared unconstitutional on the
grounds of a technicality.) In 1970, the voters in Vir-
ginia approved a new constitution which had been
drafted by a study commission, then revised and sub-
mitted by the legislature.

This method of complete revision by the legislature
seems ill-suited to a legislature with limited sessions.
It is also less in the Minnesota tradition of independence
and of citizen involvement than either a convention or
separate amendments. It would, of course, necessitate
a constitutional amendment.

2. Phased Amendment Revision—The second in-
novation of recent years is commonly described as
“comprehensive, phased revision.” Briefly, this is how
it works:

A study commission, appointed by the legislature
and usually including some lawmakers, takes a long
look at needed changes, researching different areas and
preparing draft changes.

The commission assigns priorities to the changes it
is suggesting. It recommends for action at the next
election amendments which either facilitate future
change or are most badly needed for effective state
government, The commission may also recommend




amendments to be submitted at subsequent elections.
More frequently, since it has not had time to carefully
research all articles, it suggests that these areas be more
fully explored by a subsequent study commission.

The commission report is then transmitted to the
legislature,” which normally revises the commission’s
recommendations. Changes are then, submitted to the
voters, either as a package or, more frequently, as
separate amendments.

The study commission, usually reconstituted to some
extent over the period of revision, stays on the job to
consult with the legislature, help pass the amendments,
and work on changes yet to be made.

This method of phased, orderly, comprehensive
revision has worked, or is working, in the following
ways in many states:

In California, the voters passed a 1962 “gateway
amendment,” easing the way to speedy amendment
revisions. In 1963 the legislature appointed a Constitu-
tion Revision Commission of 50 (later 70) members,
which worked for three years before submitting to the
legislature a complete revision of articles dealing with
the executive, legislative and judicial branches of gov-
ernment. These measures rewrote approximately one-
third of the constitution, deleted 16,000 words and
compressed six articles into four. The changes were
accepted in 1966 by a majority of 73.7%.

In 1968, California voters turned down a package
labeled Proposition One, containing such diverse mat-
ters as education, state institutions, local government,
corporations and public utilities, land and homestead
exemptions, constitutional revision and civil service.
Realizing that the voters wanted a chance to exercise
discretion, the proposals were separated and passed in
the June primary and the November general elections
of 1970. In 1971, the commission finished making its
recommendations to the legislature.

Thus, with almost ten years of citizen and staff study,
with sustained legislative attention and with the assess-
ment of the voters in four elections, California will have
earned a substantially new constitution.

In South Carolina a similar study commission has
now finished several years’ work on its outmoded con-
stitution and has recommended article-by-article sub-
stitution spaced over several years. The first step was
voter approval of a gateway amendment, allowing a
single vote on an entire article and transfer of germane
material from one article to another.

In Washington a study commission has recently rec-
ommended eight revised articles, to be submitted ac-
cording to a master plan over the next few elections.
In Indiana, in 1970, voters approved three amend-
ments, the first of a series endorsed by a constitutional
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study commission. Nebraska has substantially changed
its constitution over the last three elections, according
to recommendations of a study commission. In North
Carolina a study commission recommended extensive
revision of constitutional language and ten amendments.
The editorial changes and four of the amendments were
passed in 1970, with the remainder scheduled for up-
coming elections.

CONSTITUTIONAL STUDY COMMISSIONS

In the last two decades, almost every state has been
engaged in significant constitutional improvement. Al-
most uniformly, whether change has been by conven-
tion or amendment, the moving force has been a con-
stitutional study commission.

The contribution of such,commissions was described
thus by W. Brooke Graves in 1960:
Many states, in recent years, have turned from conven-
tions to constitutional commissions that consist of experts
who report to the governor and the legislature and whose
handiwork is submitted for popular vote if approved by
these political organs of government. The saving in time
and expense and the gain in the quality of the work done
should commend this new American institutional device
to constitution framers as a replacement of the constitu-
tional convention.'®
The study commission idea began tentatively but
rapidly proved itself. In the 12 years between 1938 and
1950, only eight study commissions were appointed
(including Minnesota’s). But in the five years between
1961 and 1965, 23 commissions were at work; in the
next five years, 25.

The range of activity of constitutional commissions
is broad. They identify problems, do research, suggest
amendments, draft entirely new documents, prepare for
constitutional conventions and educate the public be-
fore the vote on either a new constitution or amend-
ments. :

~ Almost always, constitutional commissions contain
both citizens and legislators, though in varying propor-
tions. Commissions range in size from a few members
to 60. They are carefully bipartisan. The legislature
and the governor usually cooperate in their appoint-
ment. They are supported by legislative appropriations
ranging from $2,000 for the biennium in Vermont to
$150,000 for a single year in Ohio. (See Appendix B
on page 41.)

The criticism of study commissions is not hard to
imagine. They are closely tied to the legislature—
through legislative membership, legislative appointment
of many other members, legislative appropriations, often
legislative research aid and final legislative acceptance
of commission proposals. They may, therefore, not be
independent and innovative enough—recommending
only those changes which they think the legislature will
accept.

.——'




The answer to this criticism is the counter-criticism
that constitutional conventions have not been particu-
larly innovative, even in such areas as unicameralism,
where complete freedom from the legisiature might be
expected to allow freer rein. Also, new ideas suggested
by commissions have had good reception from legisla-
tors when well-reasoned and persuasively followed up.

Study commissions, though not elected, do provide a
close link between citizens and lawmakers. The lay
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members bring important citizen input into legislative
decisions. The commission and its subcommittees offer
opportunity for citizen testimony and education before
the hurried stage of legislative consideration. Commis-
sion recommendations alert citizen groups to matters
which will be seriously considered in the coming legis-
lative session. And once the amendments have been
chosen by the legislature for ballot submission, com-
mission members can provide the voters with useful
information.




SECTION THREE
RECOMMENDED CHANGES IN MINNESOTA’S CONSTITUTION

Early in the deliberations of the Constitutional Study
Commission, its chairman appointed small study com-
mittees to review all subject areas in the Minnesota
Constitution and recommend needed changes. Com-
mittees and their members are listed at the beginning
of this report.

These study committees held public hearings and re-
ceived written testimony; requested and reviewed his-
torical and legal reports from the research staff; com-
pared Minnesota’s provisions with those of other states
and with the recommendations of other Minnesota
study committees; and held several discussion meetings
before adopting a final report.

These committee reports were in the hands of Com-
mission members, the press, and all individuals and
organizations who had asked to receive them well be-
fore the entire Commission voted on their recommen-
dations. :

The full Commission discussed and voted separately
on each recommendation of each study committee.®

The recommendations accepted by the Commission
follow. The arrangement approximates the order of the
present Constitution. The discussion which follows each
recommendation is a short summary of the study com-
mittee’s explanation. The full committee thinking is
contained in the eleven mimeographed study reports
available in the Commission office.

RECOMMENDATIONS ON METHOD OF
REVISION

The provisions for revising Minnesota’s Constitution
are contained in Article XIV. They specify, as do simi-
lar provisions of other state constitutions, that the ori-
ginal document may be changed in one of two ways:

By a constitutional convention of elected citizen dele-
gates: The first step in this process is up to the Legis-
lature. A two-thirds majority of each House must vote
to submit to the people the question of calling a con-
stitutional convention. If the majority of all those voting
in the next election cast a yes vote for the proposition,
the next Legislature provides for the calling of a con-
vention. Delegates are elected at the next general elec-
tion. A new or revised document adopted by this con-
vention is submitted at the next general election and is
adopted if three-fifths of those voting on the question
cast an affirmative ballot.

By separate amendments: Amendments to various
provisions of the Constitution may be submitted to the
voters by a simple majority of both houses of the Leg-

*Where the difference in yes and no votes was two or less, the
text records the vote. .
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islature. They must be approved at the next general
election by “a majority of all electors voting at said
election.”

Early in its deliberations, the Commission turned its
attention to the following basic question:

How should the Commission suggest that the 1973
Legislature implement the constitutional changes it
would eventually recommend? By a constitutional con-
vention or, as in the past, by separate amendments?

The following three recommendations contain the
Commission’s considered judgment as to the procedures
which Minnesota should follow in revising its Consti-
tution.

1. The Commission’s recommendations for
change would be best achieved through a process
known as “phased, comprehensive revision” — or
a series of separate, but coordinated amendments
planned for submission over several elections.

In recent years more and more states have been fol-
lowing this “middle way” to constitutional revision.
This method is basically the separate amendment ap-
proach, allowing the citizen a vote on each question
submitted, but adding some of the advantages of a con-
vention — namely, a comprehensive view of the entire
document and speedier improvement. A study com-
mission is uniformly involved.

The legislature has in most states accepted, but re-
vised, commission recommendations. The joint result
of commission suggestion and legislative refinement has
been a substantially improved, often substantially new
state constitution, achieved in a number of years com-
parable to the time required for the convention method
of revision.

This recent method of phased, comprehensive revi-
sion is orderly. It offers the possibility of thorough-
going revision within a reasonable time limit. It engages
citizen interest more than piecemeal amendments since
it offers a perspective view of a “new” governmental
framework. It allows more leisurely and thoughtful
legislative attention. It keeps opposition to controversial
matters from defeating an entire document. The Com-
mission finds the method highly suitable to Minnesota’s
need for constitutional improvement.

2. The Legislature should create another citizen=
legislator commission to study the many constitu-
tional provisions not thoroughly reviewed by the
present Commission, and to recommend the sec-
ond and subsequent phases of revision.

In all states which have employed the speeded-up
amendment approach described in Recommendation 1,




the Legislature has asked the help of a study commis-
sion. A wide and scholarly view of the Constitution is
essential if the full scope of needed change is to be
appreciated, specific revisions wisely drafted and a
scheme of priorities outlined for the next several elec-
tions.

Whether Minnesota’s new commission should be en-
tirely reconstituted or”whether it should contain both
holdover and new members is 4 matter for decision by
the 1973 Legislature. Appendix B offers some compari-
sons with other states on size, membership, duration,
appropriations and achievements which the next Legis-
lature might find helpful. In general, it will be seen that
Minnesota’s present Commission has a higher percent-
age of legislators than most others, (The average com-
mission has “a majority of legislators, past legislators
and lawyers.”) The appropriation was fairly modest
compared to appropriations in most other states.

3. In order to facilitate constitutional improve-
ment in Minnesota, the provisions of its amending
article need considerable change.

These changes will be discussed under recommenda-
tions on the Amending Process (Article XIV) on pages
29-32.

RECOMMENDATION ON A REVISED
CONSTITUTIONAL FRAMEWORK

The statute authorizing the creation of the Minnesota
Constitutional Study Commission specifically mandated
the Commission to propose a “revised format” for the
Minnesota Constitution in preparation for either a
constitutional convention or continued submission of
amendments,

Among the letters and testimony submitted to the
Commission suggesting revision of the present Minne-
sota Constitution, the recommendation most often made
was “clean it up . . . get rid of the outdated language
. . . put the Constitution in language that the average
citizen can understand.”

With these two considerations in mind, the Commis-
sion made one of its first orders of business the creation
of a Committee on Structure and Form. This com-
mittee’s members spent hundreds of hours in drafting
and redrafting their report, which was submitted to
Commission members, the Revisor of Statutes and sev-
eral other authorities on Minnesota constitutional law
for their consideration. The report was given final
approval by the full Commission at its December 6
meeting,

The Commission’s recommendations on structure and
form would delete obsolete and inconsequential lan-
guage, correct grammar and stylistic defects, and re-
organize constitutional provisions into an order which
would produce a more coherent and readable docu-
ment, all without making any consequential changes in
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the meaning or interpretation of the present Constitu-
tion. The redrafted Constitution includes a reduction in
the number of articles from 21 to 14 and in the number
of words from 15,864 to 10,297. '

The Commission urges that its recommendations
on structure and form be submitted to the voters
in a single amendment to be considered at the
1974 election,

The Commission is placing this amendment early in
its revision strategy timetable, so that future amend-
ments may be properly phrased and placed in an
orderly, well-structured and clearly written constitu-
tional framework, ‘

The draft of the Minnesota Constitution recom-
mended by the Commission constitutes Appendix C
of this report.

RECOMMENDATIONS ON THE
BILL OF RIGHTS

Bills of rights are limitations on the powers of gov-
ernment, defining those rights and liberties which citi-
zens must possess if they are to develop a free and
equal society.

Much of the federal Bill of Rights applies to the
states because of its incorporation into the Fourteenth
Amendment. Nevertheless, constitutional experts gen-
erally agree that states should have their own bills of
rights, as they all do, and for the following reasons:

A state may well wish to cover civil rights which are
not part of the federal Bill of Rights or rights in the
federal document which have been held not applicable
to the states.

In a federal system, it is appropriate for people “to
look first to the state constitution and to the state courts
for the vindication of personal liberties that may be
challenged by state law or state action. They can have
a reasonable expectation of such protection only if the
state courts look upon the state Bill of Rights as a vital
instrument for the defense and advancement of personal
and political liberty.”®

A state court may interpret provisions in a state con-
stitution more broadly than it would federal constitu-
tional provisions.

Since United States’ constitutional history is always
in the process of change, there is no certainty that the
rights now applied to the states or covered by the incor-
poration doctrine of the Fourteenth Amendment will
remain unchallenged.

As a society grows more complex, the rights guaran-
teed by constitutions may need expansion. The social
and economic needs and problems of the present day
differ greatly from those of the eighteenth and nine-
teenth centuries when bills of rights were originally
drafted,




Although the Constitutional Study Commission found
the Minnesota Bill of Rights generally quite satisfac-
tory, the changes which have occurred in the socio-
economic conditions of our State in the last 115 years
have led to some obsolescence and the need for some
additional guarantees.

1. The Bill of Rights.should contain a section on
due process and equal protection of the laws,
stated as follows: “No person shall be deprived of
life, liberty or property without due process of law
nor be denied the equal protection of the laws.
The Legislature shall have power to enforce, by
appropriate legislation, the provisions of this sec-
tion.”

(Since the above recommendation is for constitu-
tional language of which the next two recommendations
provide statutory implementation, the three will be dis-
cussed jointly after Recommendation 3.)

2. The Legislature should implement the equal
rights and due process section, when added fo the
Constitution, by such legislation as will protect
groups which have suffered inequities and discrim-
ination. This legislation should assure due process
rights to the mentally ill and mentally retarded and
provide protection for all ‘persons regardless of
race, religion, sex, national or social origin, physi-
cal handicap, or mental illness or mental retarda-
tion.

3. The Legislature should implement the equal
rights and due process section, when added to the
Constitution, by laws which will protect the in-
dividual’s right of access to information collected
and preserved relative to him.

Although Minnesota has a relatively strong civil
rights law, it does not, like many states, have an equal
rights and due process section in its constitutional Bill
of Rights.

While the Commission desired to add to the Consti-
tution the strongest possible kind of guarantees of the
basic rights of its citizens, especially those groups which
have suffered discrimination, it also wished to avoid
adding legislative detail to the Constitution.

For this reason, the Commission decided to frame its
equal rights recommendation in general language. The
phrase “The Legislature shall have the power to en-
force, by appropriate legislation, the provisions of this
section” follows the language of the federal Constitution.

By its flexibility, this constitutional language will en-
able future legislatures to add protection for groups not
mentioned in the Commission recommendation and
which may in the future be discriminated against. The
recommendation was in particular response to the volu-
minous testimony in regard to the rights of women,
persons in state institutions, and the handicapped.
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A good example of the kind of right which our fast-
paced modern society subjects to encroachment is
mentioned in Recommendation 3. In an information-
gathering age such as ours, both private and public
agencies collect and disseminate information about citi-
zens which may affect their lives, livelihood and future.
The Commission urges the Legislature to pass laws that
would assure each citizen the right to examine informa-
tion on himself contained in the files of public or private
agencies, also the opportunity to challenge its accuracy.

4. The Minnesota Constitution should include a
specific protection for freedom of assembly.

The right of assembly is an important onc, specified
in most state constitutions as well as in the federal
document. The history of Minnesota’s Constitution re-
corded by Anderson and Lobb® concludes that its
omission from our document was probably an oversight
of the compromise committee and was not noticed by
the adopting conventions because of their having
neither printed copies nor time for discussion. The
Commission recommends that the right of assembly
either be added as a separate section or combined with
Section 3.

* * * * ®

The addition to the Constitution of a provision re-
lating to the right to bear arms was discussed by both
the Bill of Rights Committee and the full Commission.
The committee decided that the right does not need
state constitutional protection. The right to bear arms
of the federal Bill of Rights relates to the militia and
has no bearing on state problems, though such a right
is found in many state constitutions. To include this
right in Minnesota’s Constitution might be interpreted
as a move to block gun control legislation, which will
be under discussion in the coming legislative session.
The Commission voted to table the proposal after the
Chairman explained on request that the effect of such
a vote would be to kill the measure.

The Commission recommends that a future study
commission examine Section 12 of Article 1, relating
to mechanics liens. The attorney general called the at-
tention of the Commission to the fact that some
observers feel the mechanics lien provision operates
unfairly against the homeowner. While the Legislature
has power to regulate the form and notice of such liens,
some believe that Section 12 should make notice regu-
lations; others believe that it would be preferable to
delete all reference to mechanics liens from the Con-
stifution.

RECOMMENDATIONS ON THE LEGISLATIVE
BRANCH

In mid-1970, the Legislative Evaluation Study of the
Citizens Conference on State Legislatures ranked the
50 state legislatures according to their ability to func-
tion effectively, to account to the public for their actions,
to gather and use information, to avoid undue outside




influence, and to represent the people. Minnesota’s Leg-
islature was.ranked tenth; only the legislatures of Cali-
fornia, New York, Iliinois, Florida, Wisconsin, Iowa,
Hawaii, Michigan and Nebraska were ranked ahead of
it. Since then, the Minnesota Legislature has taken steps
to further improve its organization and procedures.
While it is generally agreed that Minnesota’s Legisla-
ture is fairly effective ,and responsive, there are many
areas in which additional improvements may be made.

Because of the limitations of time and resources, the
Commission has been unable to study in depth all
aspects of Article IV and all the recommendations for
improvement made by the Citizens Conference and
other interested groups and individuals. Our recom-
mendations deal primarily with some major issues, the
resolution of which requires constitutional revision. In
some cases, we also recommend action which the Legis-
lature may take under the existing Constitution.

The text of a proposed amendment to those sections
of Article IV dealing with reapportionment and special
sessions will be found in Appendix D.

1. Article IV, Sec. 1 should be amended to pro-
vide explicitly that the entire Senate be elected at
the first general election after each new districting
and then for four-year terms until another dis-
tricting,

Under this provision the senators elected in the year
in which the federal census is taken would serve only
a two-year term. This recommendation makes no
change in the way existing constitutional provisions
have been construed by the courts. It merely makes the
point explicit. The Commission recognizes that this
means that senatorial elections will not always take
place when the Governor is also being chosen. We think
it more important that the Senate, like the House, re-
flect population shifts in the State as rapidly as prac-
ticable and that each senatorial district be composed of
whole, existing representative districts. This provision
eliminates any federal constitutional question that might
be raised because of a delay in electing senators follow-
ing a new federal census and legislative districting,

2. There should be no change in Article IV, Sec.
1, insofar as it authorizes the Legislature to meet
in regular session in each biennium at the times
prescribed by law for not exceeding a total of 120
legislative days.

The voters at the 1972 general election approved an
amendment to Article IV, Sec. 1 proposed by the 1971
Legislature, Previously, Article IV, Sec. 1 authorized
the Legislature to meet in regular session only in each
odd-numbered year and then only for a term not ex-
ceeding 120 legislative days. The Supreme Court of
Minnesota held that a regular session is limited to 120
calendar days, exclusive of Sundays, from the date when
the Legislature convenes. Under the revised Article IV,
Sec. 1, the Legislature may meet in regular session in
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each biennium at the times prescribed by law, for not
exceeding a total of 120 legislative days. The phrase
“legislative day” may also be defined by law. The Leg-
islature, however, is not permitted to meet in regular
session, or any adjournment thereof, after the first Mon-
day following the third Saturday in May of any year.

The Commission is of the view that the Constitution
should not prohibit a Legislature from meeting when-
ever the business at hand requires it, nor should it com-
pel the Legislature to adjourn until that business is
completed in an orderly and deliberative manner,

The revised Article IV, Sec. 1 is a modest but sig-
nificant improvement over the pre-existing constitu-
tional provision. We question the wisdom of prohibiting
the Legislature from meeting after the first Monday
following the third Saturday in May of any year. But
we think any further consideration of the length and
frequency of legislative sessions should await experience
under the new constitutional provision.

3. Article IV, Sec. 1 should be amended to em-~
power the Legislature to call itself into special
session upon the petition of two-thirds of the mem-
bers of each house,

The recommended change, of course, will not alter
the Governor’s authority to call the Legislature into
special session.

4. Article IV, Sec. 2 should be retained insofar
as it authorizes the Legislature to determine the
number of members who shall compose each
house,

Minnesota, which ranks nineteenth among the states
in population and fourteenth in land area, presently has
the largest Senate in the nation (67 members) and the .
tenth largest House of Representatives (134 members).

The Commission agrees that the Legislature should
not become larger than it is now, but does not favor
setting the present size of the Legislature as a constitu-
tional limit for fear that this size may also become the
minimum, The Commission therefore recommends re-
tention of the existing constitutional provision which
authorizes the Legislature to determine its size from
time to time. It recognizes that it may be unrealistic to
expect the Legislature to cut its size. Accordingly, it
recommends that provision be made for use of the
popular initiative to reduce the size of the Legislature.,
(See Recommendation 2 on page 30.)

5. Article IV, Sec. 10 should be changed to allow
either house of the Legislature to initiate revenue
measures.

Because the House was regarded as a more popular
body than the Senate when the Constitution was origi-
nally adopted, it was provided that all revenue bills
must originate in the House. This assumption is no




longer true. As a practical matter, the Senate has found
ways to originate revenue measures without offending
the letter of the constitutional restriction. The Commis-
sion sees no contemporary reason why this power not
be constitutionally explicit.

6. The authority now lodged by Article IV, Sec.
23 in the Legislature to draw new congressional
and state legislative districts after each federal
census should be taken away from the Legislature
and imposed upon a Districting Commission com-
posed as suggested in Recommendation 7 and fol-
lowing the standards of Recommendation 8.*

Minnesota’s 1972 experience with legislative district-
ing made necessary by the 1970 census reveals the in-
adequacy of the existing constitutional provisions, which
entrust the task to the Legislature subject to the veto
of the Governor. The political impact of redistricting
upon the contending political parties and upon incum-
bent legislators makes it unwise to expect the Legisla-
ture to accomplish this task fairly. This is especially the
case with state legislative districting, but is also true of

-congressional districting. Whenever the legislative and
executive branches of government are controlled by
different political parties, the present process is almost
guaranteed to produce stalemate. When both the legis-
lative and executive branches of government are con-
trolled by the same political party, there is danger that
the redistricting will be unfair to the party out of power.

In the reapportionments of 1959, 1965 and 1971, it
was necessary for the courts to intervene in the State’s
political affairs. The Commission thinks it wise to mini-
mize the participation of federal and state courts in
political matters so as not to risk jeopardizing the trust
and confidence that must be reposed in courts when
they perform their other judicial functions. For all these
reasons, the Commission recommends that the task of
redistricting be taken away from the Legislature and
given to a commission. This recommendation is not
without precedent. Ten states now impose the duty of
redistricting upon the Legislature itself in the first in-
stance but provide an alternative method for redistrict-
ing if the Legislature fails to perform this duty. Nine
states bypass the Legislature entirely and provide for
redistricting by some agency other than the Legisla-
ture — usually a commission.

7. The Districting Commission created under
proposed Article IV, Sec. 24 should consist of 13
members — the speaker and minority leader of the
House of Representatives, the majority and minor-
ity leaders of the Senate, or representatives and
senators appointed by these legislative leaders to
take their place; two members appointed by the
Governor; two members appointed by the state

*Senators Robert J. Brown and Jack Davies dissent in part
from this recommendation. Their statement follows the Com-
mission’s majority report.

_ the legislative leadership,
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executive committee of each political party, other
than that to which the Governor belongs, whose
candidate for Governor received 20 percent or
more of the votes at the most recent gubernatorial
election; and the remaining members unanimously
elected by the commission members so appointed.
A majority of the entire membership of the Su-
preme Court should make any appointment nec-
essary to complete the commission’s membership
if any selecting authority fails to appoint its quota
of members. No congressman or state legislator,
other than the legislative leaders named fo the
commission by virtue of their office or the legis-
lators appointed by them to take their place, shall
be eligible to serve on the commission, In making
their appointments, the selecting authorities should
give due consideration to representing the various
geographical areas of the State.

The Districting Commission we recommend would
be neither nonpartisan nor strictly bipartisan. Because
redistricting cannot be entirely insulated from political
considerations, we recommend involving the Governor,
and the political parties in
the appointment of commission members. This will -
assure that political realities and varying political views
are taken into account. Because judges should be re-~
moved from political considerations, we Oppose giving
any group of judges responsibility for redistricting, ex-
cept as a final resort.

The balance of power in the commission would be
held by the five citizen members, who must be agreed
upon unanimously by the eight politically oriented
members. In the absence of unanimity, the state Su-
preme Court would select these citizen members.

8. Article IV, Sec, 23 should be revised to set
forth districting standards to guide the Districting
Commission. The following standards are pro-
posed: (1) there are to be no multi-member elec-
toral districts; (2) each district is to be composed
of compact and contiguous territory and be as
nearly equal in population as is practicable; (3)
no representative district is to be divided in the
formation of a senate district; and (4) unless ab-
solutely necessary to meet the other standards set
forth, no county, city, town, township or ward
shall be divided in forming a district.

Standards (2) and (3) are now set forth in different
parts of Article IV. We are suggesting that districts be
“compact” rather than “convenient” as required by
existing Section 24. Instead of the language of existing
Section 2, that “representation in both houses shall be
apportioned equally throughout the different sections of
the State, in proportion to the population thereof,” we
are proposing the clearer and simpler phrase that each
district be “as nearly equal in population as is prac-
ticable.”




We propose single-member districts in House as well
‘as Senate, since multi-member districts create the possi-
bility of submerging the interests of racial, ethnic, eco-
nomic or political minorities.

Our proposed prohibition against dividing political
subdivisions in the creation of new districts is intended
to safeguard against gerrymandering. However, the
danger of gerrymandering will be lessened primarily by
entrusting the districting function to a commission con-
stituted as we recommend.

9, The concurrence of eight members of the Dis-
tricting Commission should be required to approve
legislative and congressional districting plans.

Under this recommendation, if the original eight poli-
tically oriented members form blocs and disagree, the
bloc that carries the day will have to win the votes of
four out of five of the remaining members. This require-
ment is still another safeguard against the danger of
gerrymandering and an assurance of fair representation.

10. The state Supreme Court should be given
exclusive original jurisdiction to review the Dis-
tricting Commission’s final published plans at the
behest of any qualified voter. It should be em-
powered to modify any districting plan so that it
complies with constitutional requirements and to
direct the Districting Commission to adopt the
modified plan.

It is hoped that such a constitutional provision will
induce the federal courts not to intervene until the state
Supreme Court is finished with its review. Of course,
the United States Supreme Court will be the ultimate
arbiter of the validity under the federal Constitution of

Activity in Question

Governor’s request for appointment of Districting Commission members )
Certification of commission members or notification of failure to make requisite appointment
Notice by Secretary of State* to Chief Justice of failure to make requisite appointment

Appointment of necessary members by Supreme Court
First meeting of designated and appointed members
Election of remaining members or failure to do so

Notice by Secretary of State to Chief Justice of failure to elect renﬁaining members

Appointment of remaining members by Supreme Court

Alternative One

Filing of final plans by commission
Publication and effective date as law
Petition for review of commission action
Final state Supreme Court action

Review by Supreme Court of United States

Alternative Two

Submission of individual member plans if commission fails to act

Selection by state Supreme Court of plan or plans
Review by Supreme Court of United States

Action by three state court judges if individual members fail to submit plans

Review by state Supreme Court
Review by Supreme Court of United States

any Commission plan approved by the state Supreme
Court. .

11. If the Districting Commission is unable to
agree upon a districting plan, the task of district-
ing should be imposed upon the state Supreme
Court, The state Supreme Court should be re-
quired to work with the plan submitted by one,
or a group, of the commission members which
most closely satisfies state and federal constitu-
tional requirements. If no plan is submitted by any
commission member, the state Supreme Court
should select a panel of three state court judges,
other than Supreme Court justices, to do the dis-
tricting, subject to review by the state Supreme
Court. '

We believe these eventualities are unlikely to occur.
But they must be provided for in any constitutional pro-
vision which removes the task of districting from the
Legislature and imposes it upon a commission.

12. Time limits should be imposed by the Con-
stitution upon all the state participants in the dis-
tricting process, including the state courts, so that
the process is completed well in advance of the
time when candidates must file their intentions to
run for membership in the Congress or the state
Legislature,

The following table indicates the maximum time
limits which our proposed revision would impose upon
all participants in the districting process. The various
stages of the process are not likely to require the maxi-
mum time allowed; even if all did, potential candidates
would have ample advance notice of new districts,

Deadline

January 15, 1981
January 25, 1981
January 28, 1981
February 7, 1981
February 14, 1981
March 3, 1981
March 6, 1981
March 23, 1981

August 23, 1981
September 2, 1981
October 2, 1981
November 16, 1981
?

September 22, 1981
December 22, 1981
?

January 22, 1982
April 7, 1982

?

*The Commission is aware that its recommendations on the executive branch advise deletion of the Secretary of State from the
Constitution. In that event, the present constitutional duties performed by that official would be provided for by law. The several
duties imposed on him by this reapportionment amendment (see text, Appendix D) would be transferred to an appropriate agency.
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13. The Legislature should create a standing
cifizens cominission to advise it concerning peri-
odic adjustment of legislative compensation.*

In our opinion, the present salary of a state legislator
does not reflect the heavy demands made by citizens
and the legislative process upon the legislator’s time.
Nor does it reflect the importance of the legislator’s job.
The low salaries paid legislators preclude from running
for legislative office those citizens who are not well-to-
do and are not in occupations which they can carry on
simultancously with their legislative tasks. We think the
financial sacrifice involved in serving in our Legislature
had something to do with the large number of legis-
Jators who refused to run for reelection in 1972, as did
the fact that the low salaries are thought to reflect the
regard with which our citizens view their legislators.
Legislative compensation should be high enough to
make it possible for citizens of different occupations,
races, sexes and economic circumstances to consider
running for the Legislature, This is the real meaning of
a “citizen legislature.” Adequate salaries will help make
the Legislature more representative, and at the same
time minimize potential conflicts of interest between the
public and private careers of legislators.

Legislators are reluctant to faise their own salaries
to adequate levels. Such action invites a campaign issue
that incumbents are anxious to avoid. Backed by the
recommendations of a permanent citizens commission,
the Legislature may be emboldened to bring legislative
compensation to a more adequate level.

14. The Legislature should pass a statute requir-
ing political party identification of candidates for
the Legislature,

Minnesota has a vigorous two-party system which
reflects itself both in the Legislature and in national
politics. There are many good reasons why political
party identification of candidatés for the Legislature
should be required and why legislative caucuses should
be organized on the basis of familiar party lines. Party
designation will make for a more understandable, more
accountable, more legitimate, and more effective Legis-
lature.

The existing Constitution is silent ‘on this issue and
we think it should remain so, leaving the matter to
statutory action.

15. The Legislature, the Governor and the
people of the State should continue to study and
debate the possibility of a unicameral legisiature
in Minnesota,

Interest in the possibility of a unicameral legislature

in Minnesota heightened when the three-judge federal
district court reduced the size of both houses of the

*Senator Robert J. Brown dissents from this recommendation.
His statement follows the Commission’s majority report.
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Minnesota Legislature for purposes of its first 1972
redistricting plan, This interest has not dissipated. It
parallels the growing interest in unicameralism in other
states, although Nebraska still has the only unicameral
legislature in the nation.

We are not recommending unicameralism for Min-
nesota. But we think this possibility should be kept
open and debated in the years to come.

It is interesting to note that in spite of Nebraska’s
unicameralism, eight bicameral legislatures were ranked
ahead of Nebraska’s in the Citizens Conference Legis-
lative Evaluation Study; Minnesota’s Legislature ranked
tenth.

A national Quality of Life study conducted in 1967
rated Minnesota fourth in the nation and Nebraska
thirty-eighth as to “democratic process.” The same
study rated Minnesota first-in the nation for “health
and welfare” and “equality”; Nebraska ranked thirty-
second in these categories. This does not mean, of
course, that unicameralism is responsible for Nebraska’s
relatively poor rankings in these categories and bicam-
eralism for Minnesota’s relatively high rankings. A uni-
cameral legislature in Minnesota might result in even
higher rankings for Minnesota, and a bicameral legis-
lature in Nebraska, in even lower rankings for Ne-
braska. These ratings mean only that unicameralism
should not be regarded as a panacea for all the ills that
beset American states. Our traditional acceptance of
bicameralism forces the proponents of a change to uni-
cameralism to bear the burden of proving that the
change will aid reform of legislatures.

Minority Report on Reapportionment by
Senators Robert J. Brown and Jack Davies

A minority of the Commission agrees that reapportionment
should be taken out of the hands of the Legislature but dis-
agrees as to the composition of the body then charged with the
task of reapportionment. The minority also believes that the
constitutional detail which the majority report requires for such
a delegation of responsibility can and should be reduced.

Two major premises are involved in the minority position:

(1) That the type of citizen-legislator commission proposed
by the majority of the Constitutional Study Commission
suffers from a strong likelihood of partisanship or stale-
mate; and

(?) That reapportionment is a relatively simple, quickly ac-
complished process if politics is taken out of it. It is esti-
mated that the mechanical process of redistricting could
take place in about 30 days.

Under the minority proposal, a panel of three state district
court judges would reapportion the Legislature, employing tech-
nical staff who would undertake the mechanics of districting
under guidelines established by the Legislature. Authority to
establish these guidelines would be provided in the Constitu-
tion, but the specific guidelines and other procedural and or-
ganizational details would be statutory. The guidelines would
include maximum population deviations, maximum population
of communities which should not be divided in any reappor-
tionment, or any other criteria which the Legislature might wish
to establish.




The minority proposal provides that the panel of district
judges would be selected by a process in which the majority
and minority leaders of the Legislature alternately strike names
from a list of all state district court judges. The remaining three
judges should then be the least partisan members of the least
political branch of state government.

The minority believes that concerns as to the role of the
Legislature in the reapportionment process are satisfied by
having legislative leaders involved in the process of selecting
the panel and by permiffing the Legislature to establish cri-
teria to be used in redistricting. The minority feels that its
proposal insures that reapportionment would take place in the
shortest possible time and with the least possible chance of
stalemate or gerrymandering.

Dissent of Senator Robert J. Brown on Recommendation on
Legislative Compensation

This is not a constitutional issue and has no place in our
report unless we decide to make it a constitutional matter by
removing the anthority over legislative pay from the Legislature
— a proposal that might have some merit. While I am against
including this subject in our report, if it is to be included I
think that it should be written in a more balanced way. For
example, I do not agree that raising the pay above $8,400
(or even $4,800) will necessarily broaden the base of compe-
tent legislative candidates. I feel very strongly that salaries
which are too high attract candidates who could not make
that much money doing anything else and thus will resort to
gross demagoguery in order to obtain and retain a legislative
seat. There must be a balance between setting salaries so low
as to discourage good people and so high as to encourage
candidacies primarily because of money.

RECOMMENDATIONS ON THE EXECUTIVE
BRANCH

The constitutional structure of the executive branch
of Minnesota’s government remains basically the same
as in the original Constitution. The only major change
has been extension of terms of constitutional officers
from two to four years, effective in 1962.

Minnesota’s Constitution followed the early Ameri-
can tradition of divided executive authority fostered by
colonial hatred of appointed royal governors and fear
of their strong, unified powers. As a result, executive
power was divided among several persons elected by
the people.

The “cabinet system,” under which the Governor
appoints all other executive officials and becomes re-
sponsible for their actions, is under consideration in
many states. The Minnesota Constitutional Study Com-
mission has tried to distinguish between those officials
with policy-making powers, whom the people should
have the power to choose, and officials with only minis-
terial functions. The functions of the latter might be
more efficiently combined by legislative and executive
action and needed personnel appointed rather than
elected.

Statutory changes of recent years have served to
strengthen the office of governor by providing (1) con-
current terms for major appointed officials and (2)
broad executive reorganization powers.
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An important constitutional step was taken in 1972
through passage of an amendment which requires that
Governor and Lieutenant Governor run as a “team” on
a joint election ballot. The Commission is hopeful that
the Legislature will implement the spirit of this amend-
ment by increasing both the compensation and the re-
sponsibilities of the office of Lieutenant Governor,

Further revisions recommended by the Commission
would continue the modernization of the executive
branch begun through these recent constitutional and
statutory changes.

1. The office of Secretary of State should be
deleted from Article V and the constitutional and
statutory duties of the office otherwise provided
for by law,*

The Secretary of State is the chief elections officer
for the State and is the depository for a variety of docu-
ments and records ranging from acts of the Legislature
to incorporation papers for all corporations operating
in the State. The Secretary of State has very little
policy-making authority, however, and aspirants to the
office are generally elected because of name, personal
appeal or incumbency rather than because of positions
on specific issues.

During the course of its study, the Commission re-
ceived a proposal from Secretary of State Arlen I
Erdahl to combine the offices of Secretary of State and
Lieutenant Governor. The Commission recommends
that the Legislature consider this suggestion along with
those made in excellent past studies of executive reor-
ganization in Minnesota.

2. The office of State Auditor should be deleted
from Article V and the constitutional and statutory
duties of the office otherwise provided for by law.

The State Auditor is the state’s chief accounting of-
ficer and acts with the commissioner of administration
and public examiner to prescribe the accounting system
used by all the departments and agencies of the State.
The Auditor is also the pre-auditor of receipts and dis-
bursements of State funds, issuing warrants to allow
payment from the State treasury. The post-auditing
function is provided by the public examiner, although
many citizens erroneously associate “watchdog” post-
auditing responsibilities with the State Auditor.

_Like the Secretary of State, the State Auditor is sel-
dom elected on the basis of public preference for his
position on issues. Nor has he the policy-making powers
which justify his election. Auditor Hatfield points out
that the accounting skills necessary for the audit func-
tion would be better secured by approval of the civil
service agency or a committee of certified public ac-
countants than by election.

*See footnote on page 18.
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A fundamental of sound accounting procedure is
division of pre-auditing and post-auditing functions.
Auditor Hatfield recommended to the Commission that
the pre-auditing and accounting functions of his office
be merged with the department of administration.

Another fundamental of sound accounting procedure
is that a post-auditor not.be appointed by the person
or office which he is responsible for -auditing. The pres-
ent practice of having the post-audit function carried
out by the public examiner, who is appointed by the
Governor, violates this principle. Auditor Hatfield rec-
ommended the creation of a post-auditor, elected by
the Legislature and responsible for both performance
and financial audit of all state agencies.

3. Article V, Sec. 4 should delegate the powers
of pardon fo a constitutional pardon board ap-
pointed by the Governor and subject to confirma-
tion by the Senate. The pardon board should be
subject to procedures established by the Legisla-
ture.

A provision in the original Minnesota Constitution
delegated pardoning power to the Governor. An amend-
ment of 1896 created a pardon board consisting of the
Governor, Attorney General and Chief Justice.

Traditionally, the power of pardon has been an
executive function. Testimony from Chief Justice Oscar
R. Knutson reminded the Commission that the function
of the Supreme Court is to determine whether a person
has had a fair trial, and that it is somewhat inconsistent
to ask its Chief Justice to pass on an application for
release. The Commission recommends that the Gover-
nor be given the power to appoint persons to the pardon
board, which would operate under procedures estab-
lished by the Legislature. Under such an arrangement,
the Governor would have ultimate authority for grant-
ing pardons, but the pardon board would be operated
by persons chosen for their qualifications in a field de-
manding both expertise and a high sense of community
responsibility.

4. The land exchange commission and state
board of investment authorized in Article v,
Secs. 4 and 7, should be retained but their mem-
berships should be provided for by law.

Because the memberships of the constitutionally cre-
ated land exchange commission and state board of in-
vestment include constitutional officers whose offices
would be deleted under earlier Commission recommen-
dations, the make-up of these two bodies must be
changed. The Commission is not prepared to recom-
mend specific alternative memberships, which should be
discussed by the Legislature and provided by statute.

5. There should be no changes in impeachment
provisions of Article XII except that the Lieu-
tenant Governor should be added to those officers
who may be impeached.
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As the result of an apparent oversight when the Con-
stitution was drafted, the Lieutenant Governor is not
listed among those officers who may be impeached. The
addition of this office to those subject to impeachment
not only corrects this original oversight but is consistent
with the strengthened office of Licutenant Governor

which the Commission supports.

6. The Legislature should be constitutionally
mandated to provide by statute for succession in
the event of removal, death, resignation or inability
of the Governor, Lieutenant Governor, Governor-
elect and Lieutenant Governor-elect.

While nothing in the present Constitution prevents
the Legislature from providing for succession in the
above instances, the proposed provision would require
the Legislature to so provide. Statutory arrangements
should insure continuity of government under every
conceivable circumstance.

While the Commission offers no specific recommen-
dation on the precise format that statutory succession
should take, it does refer the Legislature to the Twenty-
Fifth Amendment to the U.S. Constitution, and succes-
sion provisions in the Model State Constitution and the
Tilinois Constitution of 1970.

RECOMMENDATIONS ON THE JUDICIAL
BRANCH

Although the Commission rejected several basic
recommendations of the Judicial Branch Committee,
this action was due in large part to the very compre-
hensive changes proposed in the committee report.
Committee suggestions for change in our judicial sys-
tem raised questions of constitutional theory and poli-
tical practice, as well as pragmatic considerations,
which were sufficiently controversial, in Commission
opinion, to merit further study.

The major proposals of the Judicial Branch Com-
mittee were summarized in its report as:

(1) Merit selection of judges

(2) Election of judges on question of retention only
(3) A unified court system \
(4) An intermediate court of appeals

As will be seen from the following discussion of Com-
mission action, the selection aspect of the merit system
was rejected largely because most Comimission mem-
bers believed it would weaken executive power over
judicial appointments. They felt the present system had
proved itself and saw some flaws in selection through a
nominating commission.

The unified court system was not rejected as a matter
of principle, but because the Commission preferred to
await the results of a nationwide study being given
court unification. The Commission did accept many
committee recommendations which would give the Su-
preme Court greater administrative power over all state
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‘courts, thus increasing uniformity, but stopping short
of unification.

As to the intermediate appellate court, the Com-
mission preferred an amendment which would not man-
date the establishment of a court of appeals, but would
give the Legislature discretion to establish this new
judicial level.

Throughout all these discussions ran the pragmatic
consideration that Minnesota voters had approved
amendments to the judicial article both in 1956 and in
1972 and that the coming Legislature would very likely
not give a judicial amendment priority over other more
pressing matters, Minnesotans will thus have further
time to consider important proposals for judicial reform
included in the committee’s report. It is the hope of
the Commission that the controversial aspects of ju-
dicial change, especially merit selection and court unifi-
cation, will be sufficiently discussed by Minnesotans so
that the next judiciary amendment can be a definitive
one,

1. The Commission failed to adopt the recom-
mendation of the Judicial Branch Committee that
the merit plan for selection of judges be constitu-
tionally authorized,

The Judicial Branch Committee had recommended
that vacancies be filled by gubernatorial appointment
from a list of not less than three submitted by a “ju-
dicial nominating commission.” This is the method of
judicial selection commonly referred to as “the merit
plan” or “the Missouri plan.”

The committee report conceded that for the most
part the present system, under which 85% of presiding
district court judges and six of seven Supreme Court
judges came to the bench by gubernatorial appoint-
ment, has resulted in a well-qualified judiciary. It ad-
vanced its proposal for a nominating commission as a
measure “to improve the quality of an already fine
judicial system.”

A majority of the Commission was unwilling to
dilute the governor’s power and responsibility for the
appointment of judges. It believed that the common
criticism of state governments, including Minnesota’s,
is directed at the “weak executive.” Because the power
of judicial appointment is among the most important of
the Governor’s present prerogatives, we believe it
should be retained.

In the opinion of the Commission, Minnesota gov-
ernors have shown themselves sensitive to public insist-
ence that the quality of judicial appointments be main-
tained at a high level. A majority of the Commission
was reluctant to accord power to a nominating com-
mission, the makeup of which was not specified and
which might be as prone to make “political” nomina-
tions as the Governor.
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The minority view of the Commission, expressed by
a majority of the members of the Judicial Branch Com-
mittee, may be summarized as follows:

The present system of conferring unrestricted power
on the governor to select virtually all of the judges of
the State at every level of the court gives the executive
branch of government a control over the judicial branch
which tends to erode the constitutional concept that
they are separate but equal branches of government.
By the very nature of the process, judges have been
almost uniformly appointed from among lawyers with
political backgrounds. It is unrealistic to expect the
governor to reach out for appointments which have no
bearing on political affiliations and personal ties. Al-
though a nominating commission cannot be expected to
divorce itself entirely from all political considerations,
if properly selected it would represent a broad spectrum
of community views without being narrowly partisan,

To that end, the committee recommended that the

Commission consist of six laymen appointed by the
Governor, four lawyers appointed by the Bar, and the

Chief Justice who would act as chairman,

To say that the judiciary of Minnesota is free from
scandal and functioning well is not to say that there is
no room for improvement. The merit plan is simply one
more significant step toward attracting the best qualified
lawyers to the bench by a method which is objective,
thorough and as free from politics as is pragmatically
possible, It is a plan which has been adopted by an
increasing number of states, particularly at the appellate
level. It has been endorsed by nearly every commission,
legal and judicial professional association, and citizens’
conference which has studied the matter.

2. Vacancies caused by incumbent judges who
do not file for reelection should be filled by guber-
natorial appointment.

Though the Judicial Branch Committee had not con-
sidered this change in its report, its members approved.
Usually a judge resigns before the end of his term,
allowing the Governor to fill the vacancy. The rationale
for the practice is that the public is less qualified in the
first instance to choose between unproven judicial can-
didates than is a Governor, who has an opportunity to
consult with persons and organizations whose knowl-
edge of the legal profession enables them to recommend
appointees of high judicial caliber, A judge so appointed
would stand for election after serving four years,

3. Each judge should stand for retention in office
at the next general election occurring more than
four years after his appointment, and every six
years thereafter, on a ballot which submits only
the question of whether he shall be retained in
office.

This retention recommendation embodies another
aspect of the merit system or Missouri plan.




Judges should be both responsive to the people and
sufficiently independent to exercise their own judgment
in matters which the public may not fully understand.
This recommended “retention vote” would substitute
for open filings against an incumbent and would protect
both the judge’s independence and the public’s oppor-
tunity to remove an incompetent judge.

Lack of voter awareness in selecting judges is shown
by the large numbers (about a quarter of a million) who
refrain from casting ballots for supreme court justices.
Though the proposed “retention vote” would not neces-
sarily improve voter interest, it would prevent this lack
of interest from resulting in the election of an unquali-
fied judge. ’

Under the present system a wholly unqualified candi-
date might be placed in judicial office by defauit
through the death of an incumbent judge between the
primary and general elections.

4. The Commission failed to adopt the recom-
mendations of the committee for a unified court
system which would consolidate all of the frial
courts into a single district court.

The Judicial Branch Committee had recommended
that district, probate and municipal courts be consoli-
dated in all counties of the State. The committee rea-
soned that a unified plan would be more efficient and
more flexible than the present system in utilizing special
judicial talents and in adjusting to changing workloads.

The Commission rejected this recommendation on a
tie vote. One of the reasons advanced against the pro-
posal was that service on the lower courts (municipal,
county and probate) has given governors and citizens
an opportunity to examine the capabilities of lower
court judges before elevating them to the district court.

An important factor in the Commission’s decision
was the information that a National Center for State
Courts is being established in Washington, D.C., and
that a regional center located in Minnesota will study
court structure and function in this State. The results
of this study would allow a future constitutional study
commission to consider in greater depth the question of
court unification in Minnesota.

* * * * *

Recommendations 5-9 are related to a unified court
system, but are addressed to its administration’ rather
than its structure. At the present time, the Supreme
Court exercises some degree of statutory power over
administration of courts in the State. The next five
recommendations would enlarge the administrative
powers of the Supreme Court.

5. The Chief Justice of the Supreme Court
should be constitutionally designated as the “ex-
ecutive head of the judicial system” and should
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appoint an administrative director of courts and
such assistants as the administrator deems neces-

sary,

The Chief Justice has long exercised the powers
specified in this recommendation, both by statutory
authority and by the inherent authority constitutionally
conferred on his office. With the judicial administrator,
who acts as his assistant in these matters, he proposes
the budget for the state court system and recommends
to the Governor and the Legislature measures relating
to the support and constitution of the state’s courts.

6. The Supreme Court should adopt rules gov-
erning the administration, admissibility of evi-
dence, practice and procedure in all courfs. These
rules should be subject to change by the Legisla-
ture by a two-thirds vote of each house.

In the past, the Legislature has provided for these
matters by specific laws, but has gradually come to
realize that this function is fundamentally a constitu-
tional responsibility of the judiciary and therefore better
performed by the court than the legislative body. The
Legislature has delegated substantial control over court
administration to the Judicial Council (MS 483.01 -
483.04) and power to adopt rules for civil and criminal
cases to the Supreme Court (MS 480.05 - 480.59).

This proposed change would promote uniformity in
lower courts and provide guidance tO the bench and
bar through a readily accessible code. It would permit
adoption of integrated and comprehensive rules’ of
evidence now accomplished on a case-by-case basis by
the Supreme Court. The Legislature could, by a two-
thirds majority, override a Supreme Court decision with
respect to rules of evidence, practice and procedure.
The change thus recognizes the prevailing competence
of the judiciary in these areas and its fundamental con-
stitutional responsibility, but permits the Legislature to
discharge its duty of responding to the needs of the
citizens they represent in a democratic manner.

7. The Supreme Court should appoint a chief
judge from among the members of the district
court of each judicial district.

The chief judge of each judicial district is now elected
by the judges in his district (MS 484.34). Usually
the position is rotated or routinely assigned to the judge
who is senior in service but not necessarily blessed
with the administrative skills which the position re-
quires. Appointment by the Supreme Court would
obviate embarrassment to colleagues, establish criteria
for the position, and promote uniformity and efficiency
in the selection of chief judges.

8. The Supreme Court should have constitutional
authority to adopt rules of judicial conduct.

The Supreme Court has inherent power to supervise
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the conduct of all members of the bar, including those
who are members of the bench. This recommendation
would simply implement a constitutional amendment
adopted in November 1972, which confers on the
Legislature the right to make provision for the removal
or discipline of judges found guilty of “conduct preju-
dicial to the administration of justice.” Rules of con-
duct have already been adopted by the Supreme Court
pursuant to statute., ” s
9. All judges should be required to be admitted
and licensed fo practice law in this State.

This language does two things: (1) It translates into
constitutional language the recent interpretation of the
Supreme Court that the present phrase “learned in the
law” means admitted to the bar and licensed to prac-
tice; and (2) it extends this provision to constitution-
ally cover not only judges of the Supreme and district
courts, but all judges hereafter appointed or elected to
courts of inferior jurisdiction.

10. The judicial power of the State should be
vested in a Supreme Courf, a district court and
such other courts, judicial officers and commis-
sioners with jurisdiction inferior to the Supreme
Court as the Legislature may establish,

The Judicial Branch Committee had recommended a
constitutionally mandated intermediate appellate court
system. Instead the Commission adopted language
which would allow the Legislature to establish such a
system if the need is demonstrated,

There is general agreement that the Supreme Court
is burdened with a workload which impairs its effici-
ency. However, the Commission felt the Legislature
might consider alternatives to an intermediate appellate
court such as:

(1) increasing the number of justices from 7 to 9,

which the present Constitution allows;

(2) utilizing a larger number of district court judges
for temporary duty, as the 1972 judicial amend-
ment permits,

This Commission recommendation would simply re-
instate a legislative prerogative which prevailed before
the 1956 judicial amendment— a right to vest the
judicial power in “such other courts, inferior to the
Supreme Court, as the Legislature may from time to
time establish.”

* * * * *

Several recommendations of the Judicial Branch
Committee became part of the Constitution with pas-
sage of the judicial amendment in November 1972:
(1) Probate courts are no longer constitutional offices;
(2) more than one judge of the district court may
serve temporarily on the Supreme Court at the same
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time; and (3) the Legislature may provide for the re-
tirement, removal, and discipline of all judges.

RECOMMENDATIONS ON THE ELECTIVE
FRANCHISE

The democratic goal is to involve people as much as
possible in their government. State constitutions should
enhance the attempt to reach that goal. Minnesota has
a history of broad citizen participation in an open poli-
tical process. The aim of Commission recommendations
on the elective franchise is to expand and facilitate that
participation to an even greater extent.

Because of the number of recommended changes, an
entirely new elective franchise article is proposed by
the Commission. Draft language of the proposed article
may be found in the mimeographed committee report.

1. The residency requirement of Article VII, Sec.
1 should be reduced from six months to 30 days.

In a recent U.S. Supreme Court ruling, Minnesota’s
six-month residency requirement was declared uncon-
stitutional. Since the ruling Minnesota has been operat-
ing under a 30-day precinct residency requirement
which, according to Secretary of State Arlen I. Erdahl,
has served as an effective deterrent to voter fraud.

2. The requirement of Article VII, Sec. 1 that
qualified voters be United States citizens for three
months should be amended to allow all citizens to
vote if otherwise qualified.

The Commission believes that all citizens who are
otherwise eligible should have the right of suffrage. The
present three-month waiting period for new citizens
serves no practical purpose and should be repealed.

3. The Legislature should be authorized to re-
move the prohibition of Article VII, Sec. 2 which
denies the vote to felons and the mentally ill and
mentally retarded.

The change being recommended by the Commission
would allow greater flexibility to the Legislature in de-
termining proper restrictions on the franchise rights of
these citizens. The Legislature could provide such safe-
guards or qualifications as were felt necessary.

4. A new section should be added to the elective
franchise article mandating the Legislature to pro-
vide for the administration of elections.

The intent of the proposed section is to allow the
deletion of the State Canvassing Board (Article V, Sec.
2) and Secretary of State from the Constitution. The
new section would mandate the Legislature to provide
for administration of elections, nomination of candi-
dates, establishment of residency for voting purposes,
assurances of secrecy in voting, and absentee voting,
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S. The minimum age for holding elective office
specified in Article VII, Sec. 7 should be reduced
from 21 to 18. (Approved by 9-7 vote of the Com-
mission.)

Traditionally, those who have been old enough to
vote in Minnesota have been eligible to hold public of-
fice with the exception of Governor and Lieutenant
Governor, who must be 25 years old. The federal Con-
stitution sets the minimum age for President, Vice
President, Senator, and Congressman at 35, 35, 30 and
25 years respectively.

The practice of allowing those who are old enough
to vote to hold office was altered in 1970 through pas-
sage of a constitutional amendment lowering the voting
age to 19. That amendment retained the office-holding
age at 21. Some confusion has resulted from passage of
the amendment, however, because of a failure to amend
Article IV, Sec. 25, which provides that state senators
and representatives need only be “qualified voters of
the state.”

To eliminate confusion resulting from the 1970
amendment and to recognize the potential contribution
of young people to governmental service, the Commis-
sion is recommending that the minimum age for elec-
tive office be reduced from 21 to 18. This, of course,
would have no bearing on the minimum ages which are
otherwise established in the state and federal constitu-
tions,

RECOMMENDATIONS ON EDUCATION
PROVISIONS

Current education provisions of the Minnesota Con-
stitution are generally brief and flexible, leaving nearly
all major policy determinations to the Legislature.
Using this flexibility, the Legislature has been able to
delegate a great deal of authority for the day-to-day
operation of educational systems and institutions to
governing boards and public agencies which are in a
much better position to carry out specific responsibili-
ties. This arrangement has left the Legislature free to
deal with broad policy matters. Ultimate legislative
control is maintained through educational appropria-
tions.

This constitutional arrangement has encouraged the
development of a system of elementary, secondary and
higher education in Minnesota which is generally re-
spected and admired throughout the country. Even
more important, the present Constitution contains no
impediments to a continuation of the kind of diversifica-
tion and innovation which has attracted favorable na-
tional attention to our public educational system.

1. No change should be made in the present
prohibition on aid to non-public schools as pro-
vided in Article I, Sec. 16 and Article VIII, Sec. 2.

The Commission believes that the integrity and in-
dependence of private education and the traditional
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separation of church and state require a continued ¢op-
stitutional prohibition on direct public support of yop-
public schools. Since any change in the present prohibj.
tion would be highly controversial, a great deal of
public support would be required for passage of a pro-
posed amendment on the subject.

To determine public sentiment on whether or not the
Constitution should be altered to allow direct state
support for private schools, a public hearing was held
in Mankato. At that time, testimony was taken from
a number of educational and religious organizations as
well as interested individuals. All those who testified
urged that present provisions which forbid aid to non-
public schools be retained.

2. No change should be made in Article VIII to
specify the organization or unification of the higher
education systems in Minnesota. The Higher Edu-
cation Coordinating Commission should be given
statutory authority to review and make recom=
mendations on the budgetary requests of the vari-
ous higher education systems.

Although Article VIII, Sec. 3 recognizes the Univer-
sity of Minnesota, no specific constitutional reference
is made to the organization of higher education in Min-
nesota. Rather, the Legislature has used its general
power to create the State College System, the State
Junior College System, and the Vocational-Technical
Division of the State Department of Education.

The basic policy questions faced by the Commission
were whether or not these separate educational systems
should be brought together under a State Board of
Higher Education and whether or not the present or
altered organization of higher education should be
specified in the Constitution.

At a public hearing in Moorhead, representatives of

the various educational systems urged that no changes
be made, either to spell out present higher education

. organization or to unify the various systems under a

single administrative board or agency.

The Commission agrees that flexibility in servicing
the higher educational needs of our State is best main-~
tained by independent but coordinated higher educa-
tion systems whose organization is not specified in the
Constitution.

The Legislature would be aided by having the Higher
Education Coordinating Commission review the budg-
etary requests of the various institutions. This power of
review would parallel that which it now possesses with
regard to curriculum and would not include the power
to either veto or cut requests.

3. No change should be made in Article VIII
to specify the organization and structure of the
Minnesota Department of Education.

As is the case with higher education, innovative and




responsive elementary and secondary education requires
the kind of flexibility which rigid constitutional struc-
ture makes impossible. Such flexibility is best main-
tained by a statutory State Department of Education,
equipped to assume its important responsibility under
broad guidelines established by the Legislature.

4. No change should be made in Arficle VIII,
Sec. 3 relating to the autonomy of the University
of Minnesota.

Article VIII, Sec. 3 acknowledges and confirms the
establishment of the University of Minnesota and per-
petuates to it “all the rights, immunities, franchises and
endowments heretofore granted or confirmed.”

The courts have held that this language incorporates
the charter of the University into the State Constitution
and implies that its alteration would require a constitu-
tional amendment, Under its charter, the University’s
Board of Regents maintains a good deal of autonomy
from the Legislature in managing the day-to-day opera-
tions of the University.

On the basis of both investigation and testimony pre-
sented at the Moorhead hearing of the Education Com-
mittee, the Commission has concluded that the Legis-
lature maintains a good deal of control over the general
operations of the University despite the language of
Article VIII, Sec. 3. For example, legislative control
can be, and is, exercised through the appropriations
process. The Legislature has repeatedly placed “riders”
on appropriations measures or passed special appropri-
ations for limited purposes. Such enactments serve to
direct the general policy of the University, particularly
by allocating funds to particular fields of study, without
entangling the Legislature in unnecessary detail.

S. There is no need for Article VIII, Secs. 1 and
2 to specify the State’s role in the financing of
elementary and secondary education.

Article VIII, Secs. 1 and 2, direct the Legislature to
provide for a uniform system of public education in all
parts of the State. Traditionally, elementary and sec-
ondary education has been financed through property
taxes administered by individual school districts. In
recent years, however, the State has increased dramatic-
ally its role in financing education through “state aids”
raised from non-property sources.

To determine the need for specific constitutional
language to spell out more clearly or alter the State’s
role in financing public education, the Education and
Finance Committees of the Commission held a joint
public hearing. In spite of testimony which called for
greater state responsibility in financing public educa-
tion, it was apparent that assumption of such responsi-
bility would not be prohibited by present constitutional
language. The Commission believes that the precise
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role of the State in financing elementary and secondary
education is best left to legislative determination as re-
quired by changing circumstances.

RECOMMENDATIONS ON FINANCE
PROVISIONS

The Commission sought, in analyzing Article IX and
the other scattered provisions on finance, to identify
those issues which cause problems in the functioning of
Minnesota’s financial system. Recommendations are for
several changes to be made by amendment, but the
Commission is not submitting a complete redraft of
Article IX. In addition to its recommendations for con-
stitutional change, several other issues have been identi-
fied for further study by future commissions.

1. Article IX, Sec. 1 should be amended to per-
mit the State to levy taxes computed as a percent-
age of federal taxes or based on federal taxable
income or other terms defined by federal law.

It is most helpful, in writing state income tax laws,
to adopt the terminology and definitions of the federal
system. This procedure makes it unnecessary for the
Legislature to adopt and revise the full text of all pro-
visions of the Internal Revenue Code. It also saves the
taxpayer the difficulty of computing his taxes twice,
using both a federal and a state formula. This use of
a single formula is popularly referred to as “the piggy-
back tax.”

The Supreme Court held in 1971 that the Legislature
may adopt the federal law as the basis for state tax
law, but only as that law exists at a particular moment.
Any change in federal law requires that the Legislature
readopt the Internal Revenue Code.

In making this change, we are not concerned about
delegating to Congress the power to make tax defini-
tions for our State. In the first place, Congress is a
responsible political body, accountable to us all. Sec-
ondly, the Legislature would retain the power to repeal

_ this delegation if Minnesotans became dissatisfied with

the definitions adopted by Congress. The amendment
would not establish such delegation, but would simply
permit the Legislature to do so. (See Appendix E for
draft language of the proposed constitutional amend-
ment.)

2. The Constitution should be amended to
simplify and consolidate limitations on state bor=
- rowing by changes which would:

(a) replace the present prohibition of “internal improve-
menis” with a requirement that state borrowing or ex-
penditure be “for a public purpose paramount to any
resulting private use or benefit.”

(b) authorize the State to make an unlimited guarantee
of loans to its subdivisions or agencies which are general
tax obligations of the issuer, and authorize limited cash
guarantees of loans to its subdivisions or agencies which
are secured only by non-tax revenues;




(c) simplify and consolidate the provisions relating to
state debt: by requiring a two-thirds vote of each house
of the Legislature for all state borrowing other than short-
term certificates of indebtedness; by eliminating the 20-
year maximum on maturity of state bonds; by author-
izing the Legislature to designate an officer, committee
or agency to determine the amount of money to be spent
on each project, within criteria and limits set by the Legis-
lature; and by consohdatmg debt provisions in other ar-
ticles of the Constitution info Article IX;

(d) provide a 120-day period within which a citizen
might sue to set aside or prevent state borrowing or other
loan of state credit which violated the public purpose
doctrine.

The draft language of a bill incorporating the changes
of Recommendation 2 will be found on pages 5-11 of
the mimeographed report of the Finance Committee.

(a) Internal Improvements: The Constitution now
states that “the State shall never be a party in carrying
on works of internal improvements” except in certain
circumstances. The framers of the Constitution wanted
the Legislature to be able to authorize construction of
prisons, schools, a new Capitol, etc. and to carry on
other works necessary for governmental uses, but not
to use these same powers for nongovernmental purposes
such as building roads or industrial facilities which
might help develop underpopulated regions of the State.

It has been necessary over the years to modify these
restrictions. This has been done in three ways:

(1) Constitutional amendments have allowed the
State to spend money on highways, forest fire preven-
tion and airports.

+(2) Judicial interpretation has been increasingly
lenient in ascribing a governmental purpose to legisla-
tive projects; only recently the courts have held that
state support for construction of sewage systems is not
a work of “internal improvement.”

(3) The internal improvements language has been
held not to apply to local units of government when
they wish to build. an auditorium, for example; local
units are, however, required by judicial interpretation
to limit expenditures to works serving a “public pur-
pose.”

It can thus be seen that the internal improvements
provision of the Constitution is not a total obstacle to
state programs, since some way is eventually found
around it. However, the question of constitutionality
becomes paramount in such situations. Accordingly, a
court test must be arranged to determine validity of
the project, causing both delay and needless expense.

In summary, the Commission believes that the obso-
lete “internal improvements” doctrine is now so riddled
with exceptions that it provides little protection for the
State against unwise spending, yet impedes programs
generally accepted as wise and desirable. We recom-
mend repeal of Section 5 of Article IX and substitution
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of ‘the “public purpose” doctrine, safeguarded by the
constitutional provision that the expenditure must be
for “a public purpose paramount to any resulting pri-
vate use or benefit.”

(b) Loan Guarantees: Section 10 of Article IX pro-
hibits the State from giving or loaning its credit. Two
kinds of problems are presented by this prohibition:

If the State can guarantee its full faith and credit to
the bonds of cities, villages, and school districts, this
greater security allows the local unit to sell its bonds
at a lower interest rate. The constitutional provision
can be interpreted to either prevent or allow state guar-
antees, thus leading to delay caused by litigation.

A similar question arises when the State wishes to
insure loans made by private individuals to other pri-
vate individuals. Low-income housing is an example.
Interest rates on borrowing for such construction would
be lower with some guarantee of repayment. Can and
should the State be allowed to make these guarantees,
as does the FHA for certain kinds of housing?

The Commission recommends that the State be per-
mitted to guarantee the borrowing of local government
agencies, but that this liability be limited in certain
circumstances. Under our proposal, the State could
provide unlimited guarantee for municipal general obli-
gation bonds meeting the “public purpose” test required
for state bonds, Unless the municipal bonds fell into
default, no state bonds would be issued; the State might
then be able to recover against the municipality by
requiring it to levy taxes to reimburse the State. The
Legislature would have the power to place a dollar
limit on all such bonds,

The Legislature would also be empowered to guar-
antee revenue bonds of municipalities or state agencies.
The guarantee would be limited to a single cash amount
set aside in a special reserve account, where it would
be earning interest until used or released.

(c) State Debt: Commission proposals in regard to
state debt aim mainly at clarification and simplification.
The Constitution now calls for a three-fifths legislative
vote only on that debt incurred for acquisition and
improvement of “public lands and buildings and public
improvements of a capital nature.” While the Commis-
sion generally favored an extraordinary majority for
the issuance of all bonds, it divided evenly on the ques-
tion of whether this should be a two-thirds or the pres-
ent three-fifths majority.

The Commission believes that the Legislature should
have the power to delegate authority to determine
what portions of bond revenues should be used for
different purposes, once it has established proper cri-
teria. In this way, the Legislature could authorize
bonds for the construction of certain public buildings
but set guidelines rather than fixed dollar amounts for
each building, leaving necessary decisions to appro-




priate agencies. This would increase the flexibility and
usefulness of our state building program.

In order that all financial provisions of the Consti-
tution be contained in Article IX, the Commission
recommends incorporating into that article the bor-
rowing authority contained in Article XVI, Sec. 12
on highways; Article XIX, Sec. 2 on airports; and
Article X VII on forest fire prevention.

(d) Litigation: In order to reduce the time-consum-
ing and costly litigation that has often been required
to validate state bonds, the Commission recommends
that the burden of a court test be placed on those
who oppose the issue.

Since no intelligent investor will loan large sums if
there is any doubt that the investment is legal, it has
been necessary in the past to arrange test cases. As an
example, the Pollution Control Agency had to sue the
State Auditor to obtain a declaration of the validity of
bonds authorized by the Legislature, leading to expense
and a year’s delay in instituting a needed program.,

Under the change recommended by the Commission,
any taxpayer who believed the bond issue was not for
public purposes would have to commence suit within
120 days. Putting the burden on the opposing party
would eliminate the arranged court suits between gov-
ernmental agencies but allow full time for citizens to
oppose a project. The 120-day limit would not cause
burdensome delay.

3. Section 32(a) of Article IV, providing a
gross earnings fax on railroads in lieu of certain
other taxes, should be repealed, thus allowing the
Legislature to set the form and rate of taxation
on railroads as it does for other businesses in
Minnesota.

This special provision for railroads was approved in
1871 when Minnesota’s economy depended on the ex-
tension of railroad lines to all corners of the develop-
ing state. It has long ceased to have any justification
and does not, the Commission believes, represent a
realistic assessment of the railroads’ relative share of
the state’s fiscal burden. The percentage rate of the
railroad’s gross earnings tax cannot be changed, as
can that for other businesses, when the Legislature finds
it desirable, but must be submitted to the voters as a
constitutional amendment. We believe the citizens of
Minnesota have long been dissatisfied with this prefer-
ential treatment of one industry and are glad to say
that at Commission hearings, the railroad companies
generally signified their willingness to contribute to
Minnesota’s revenues in the same way as other indus-
tries.

The draft language of the constitutional amendment
which would repeal Article IV, Sec. 32(a) constitutes
Appendix F of this report.
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The Commission examined the Permanent School
and Permanent University Fund provisions of Article
VIII, Secs. 4 through 7; the Internal Improvements
Land Fund provisions of Article IV, Sec. 32(b); and
some regulations on the administration of these funds
found in Article IX, Sec. 12. We find no need for
change in any provisions relating to these funds and
their investment. The administration of the lands which
produce the revenues for these funds is treated in the
Natural Resources section of this report.

Some other, less important issues were also re-
ported to the Commission by the Finance Committee
as warranting further study by a future constitutional
study commission.

1. Is the uniformity in classification provision of
Article IX, Sec. 1 adequate to meet modern needs?
Should the Constitution either put further restrictions
on the Legislature’s power to classify for tax purposes
or widen these powers?

2. Should the State, as well as local units of gov-
ernment, be clearly authorized to levy special assess-
ments against benefited property? Are there cases in
which it would be desirable to have direct state con-
struction or operation of certain kinds of facilities?

3. Should the nearly obsolete provisions of Article
IX, Sec. 13 on banks and banking law be repealed?
If not, should the two-thirds required to pass a banking
Iaw be changed to a majority?

RECOMMENDATIONS ON
INTERGOVERNMENTAL RELATIONS AND
LOCAL GOVERNMENT

A constitutional amendment of 1958 consolidated
all local government provisions of the Constitution in
Article X1, with the single exception of Article IV, Sec.
33, which limits the Legislature’s power to enact spe-
cial legislation.

The local government article is generally considered
a progressive, flexible statement of relationships be-
tween state and local government. This constitutional
flexibility has been used wisely to authorize innovative
approaches to local government, now being used as
models in a number of other states,

The Commission believes that Article XI provides
a flexible framework under which the Legislature can
achieve an appropriate balance between local autonomy
and state sovereignty and encourage the maximum de-
velopment of intergovernmental cooperation. The Com-
mission is therefore recommending no major changes
in local government provisions of the Minnesota Con-
stitution. A statutory change would suffice to differenti-
ate bills needing and not needing local approval. Con-
stitutional recommendations on Sections 3 and 4 would
clarify and consolidate. A new Section 4 would encour-




age cooperation-among local units of government by
the addition of specific constitutional language.

1. Sec. 645.023 of the Minnesota Statutes should
be amended to require local approval of laws
relating to one or a few units of government,

Though not a- constitutional matter, this change is
deemed sufficiently significant by the Commission to
merit inclusion in its recommendations. In order to
achieve an appropriate balance between the state
sovereignty and local autonomy referred to above, some
restriction must be placed on the passage of special
legislation by the Legislature. The 1958 local govern-
ment amendment recognized this premise and required
that the affected localities be named in all special
legislation and that local approval be required unless
“otherwise provided by general law.” The Legislature
has used this “escape clause” in present constitutional
language to remove the requirement of local govern-
ment approval, largely to allow passage of regional or
metropolitan legislation without requiring the approval
of dozens or even hundreds of affected local govern-
ment units.

The Commission appreciates the need to enact spe-
cial .legislation in certain circumstances. It believes,
however, that in order to maintain local control over
issues that are basically local in nature, local approval
should be required for all special laws affecting one or
several units of local government.

2. No further authorization for county home
rule is needed than present Article XI, Sec, 3.

Under the present Constitution, counties have only
those powers delegated to them by the Legislature.
Several county officials and organizations asked that
home rule powers for counties be specified in the Con-
stitution. The present language of Article XI, Sec, 3
does, however, authorize the Legislature to provide by
law for home rule for counties and is, the Commission
believes, sufficient.

3. Article XI, Secs. 3 and 4, relating fo home
rule and charter commissions, should be simplified
and consolidated and should eliminate reference
to “frecholders” and to disfrict court judges as
the potential appointing body of charter commis-
sion members.

Sections 3 and 4, dealing with home rule charters
and charter commissions, contain some redundancy and
confusion of language, partly a residue of original con-
stitutional phraseology. Section 4 also provides that
property ownership “may” be used as a qualification
for membership on a charter commission. Although the
Legislature has required only that the commission mem-
ber be a qualified voter, constitutional reference to so
outmoded and undemocratic a qualification as property
ownership should be expunged. The constitutional per-
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mission for district court appointment of charter com-
mission members, presently utilized, should be removed;
the appointing power should lie in the people, or their
representatives, over whom commission deliberations
have such great influence.

The precise language of a new Section 3, simplifying
and combining present Sections 3 and 4, is found in
the mimeographed committee report. It would give the
Legislature full and flexible power to prescribe details
relating to home rule charter commissions, and to the
adoption, amendment and repeal of home rule charters.

4. A new section should be added to Article XI
providing for the joint or cooperative exercise of
powers of local government units with each other
or with other agencies of government,

With the complex problems facing government at
every level, new governmental alignments and strategies
are, and will be, required. In many cases, local units
of government are already finding cooperation essential,
and are pooling resources and combining other efforts
to solve the multitude of problems which reach across
local government boundaries.

Minnesota has a progressive legislative and judicial
history of encouraging cooperation between local units
of government and providing regional approaches to
wider problems. Much of this encouragement has come
through aggressive interpretation and implementation
of the Joint Exercise of Powers Act (Minnesota Stat-
utes 471.59) first enacted in 1942, The Commission
believes it desirable to remove any doubt as to the
constitutionality of such cooperation and to further en-
courage appropriate intergovernmental activities. The
precise wording of the proposed new Section 4 may be
found in the mimeographed committee report.

RECOMMENDATIONS ON THE
AMENDING PROCESS

The Commission decided to recommend changes in
both ways of revising the State Constitution — the
separate amendment process of Sec. 1 and the consti-
tutional convention process covered in Secs. 2 and 3.
Although the Commission is not recommending a con-
stitutional convention, perhaps citizens and Legislature
may not agree with the decision, or future needs of the
State may make a convention desirable.

The Minnesota Constitution puts great difficulty in
the way of both separate amendments and a constitu-
tional convention,

The Commission agrees with the assessment con-
tained in W. Brooke Graves’ definitive State Constitu-
tional Revision:

If a state constitution is to serve its proper purposes the
door must be open to change by reasonable procedures.
Where the amending process is too difficult, such as the
requirement of an extraordinary popular vote, the docu-
ment tends to get out of date . . . Ideally, the amending
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process‘should be more difficult than the ordinary legis-
lative process, but not impossibly difficult,18

Minnesota is one of a handful of states still retain-
ing the “extraordinary popular vote” cited above,

Many states, facing up to the need for thorough-going
revision of old constitutions, have encountered their
first opposition in the revising sections of these very
documents. As the first step to reform, they have had
to amend the revising article. - -

Illinois was the first to adopt such an amendment,
Between 1870 and 1946, Illinois tried on five occasions
to ease its extraordinarily difficult amending process
and failed, owing to the high ratification majority which
was one of its targets. In 1950, legislators and interested
citizens joined in an all-out effort to pass what they
dubbed the “Gateway Amendment,” since it would
open up pathways to badly needed change. Voters
passed the amendment, three to one.

Since then, state after state has eased the way to
constitutional reform by the kind of gateway amend-
ment needed to solve its particular problems. These
amendments have usually done one or more of the fol-
lowing: (1) relaxed the legislative procedure for putting
an amendment on the ballot, either by lowering the
majority from two-thirds to one-half or by making
passage in one session sufficient; (2) allowed revision
of an entire article; (3) permitted submission of more
than one article at an election; (4) lowered the ma-
jority meeded to ratify an amendment or a new con-
stitution; or (5) permitted the legislature to act as a
constitutional convention,

The following recommendations comprise the spe-
cific changes which the Commission believes would
make revision of our Constitution workable — easier
than at the present, yet not open to capricious change
by a determined minority. Our goal is expressed in the
following quotation:

The constitutional amendment procedure ought to be suffi-
ciently difficult to protect the document against frivolous
amendments and sufficiently liberal to permit necessary
ones. . . . The advantage of including rigorous restric-
tions of the amending process must be weighed against
the disadvantages of inflexibility and obsolescence of the
document as a whole. . . . Restrictions of the amending
process are in some measure intended to be protections
against constitutional instability,1®

The draft language of the Gateway Amendment pro-
posed by the Commission constitutes Appendix G of
this report,

1. Amendments should continue to be submitted
to the voters by a majority vote in each House,
as provided in Article XIV, Sec. 1.

The submission stage of the amending process has
always been unusually easy in Minnesota. Only 17
other states require only a majority vote, and 10 of
these require passage in more than one session.
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The Commission heard testimony from some authori-
ties favoring a two-thirds vote of each house, since
that higher majority would insure that amendments had
wide legislative support and would also enhance chance
of passage by the voters.

The Commission found more persuasive the argu-
ment that the two-thirds majority would make it neces-
sary to please so many legislators of varying viewpoints
that the quality of the amendment might be diluted.

Practically speaking, amendments selected to appear
on the ballot have survived scrutiny of several legisla-
tive committees before being voted on by the Legis-
lature. Furthermore, the final vote is usually almost
unanimous,

2. The Constitution should continue to make no
provision that amendments can be initiated by
petition, with the :single exception of alterations
affecting the structure of the Legislature,

The case for initiated amendments is put thus by

the Model State Constitution: A

Some way should be provided by which the people may

directly effect constitutional change without depending on

existing governmental institutions. No extensive use is

either expected or hoped for. . . . The initiative is merely

a salutary counterweight to refusal by the legislature . . .

to take popularly desired action.2? X

In 1916, during the Progressive Reform Era, when

the initiative, referendum and recall were being widely

advocated, an amendment allowing initiated measures
was submitted to Minnesota voters and defeated.

The 14 states which have adopted initiated amend-
ments have not found the method very productive. All
10 of the amendments initiated in these states between
1968 and 1970 failed. Too often, initiated amendments
are used for emotional, high-pressure purposes. The
Commission feels that regardless of the theoretical
merits of the initiative process, to include it in a Gate-
way Amendment would dangerously increase the con-
troversial aspect of that amendment. '

The Commission does feel, however, that legislatures
are naturally less responsive to citizen convictions on
questions that relate to their own composition and
function than on other matters, It therefore recommends
that Minnesota follow the recent example of Illinois,
which allows citizens to initiate changes in the struc-
ture and procedures of the Legislature, The Commis-
sion does not recommend such citizen action with re-
gard to procedures of the Legislature, these being in-
ternal matters of legislative reform already in process
of commendable change. However, many citizens feel
strongly about a unicameral legislature and the size of
our Legislature, and the recommended change would
provide an avenue of action for these convictions if
widespread enough. The specific provisions of the
recommended initiative procedure will be found in
Section 3 of Appendix G.




3. 'There should be no change in the present
requirement of Article XIV, Sec. 1 that proposed
amendments be limited to one subject,

If the Legislature adopts the speeded-up revision
process recommended by the Commission, it will be
necessary to amend entire articles at one time. To do
this, many states have included in their gateway amend-
ments a provision that a complete article, or even a
package of articles, could be accepted by a single vote.
Must Minnesota do the same?

The MCC of 1948 recommended that the Legisla-
ture be allowed complete discretion in framing amend-
ments, but a constitutional change to that effect was
badly defeated in the general election of that year.

The Commission recommends against changing the
present provision of Article XIV on “multifarious
amendments,” as they are called. One reason for our
decision is that the voters might turn down the Gate-
way Amendment if it gave the Legislature this much
power. A much more important reason is that the Min-
nesota courts have been very generous in ruling on
amendments that were challenged on the ground of
covering more than one subject. (The mimeographed
Amending Process report gives the legal background on
pages 19-24.) Entire articles (home rule, judiciary)
have been amended by one vote and never challenged.
If such a challenge is made in the future, the Commis-
sion believes courts will defer to legislative judgment.

4. Amendments should be approved either by a
majority of those voting at the election, as now
provided in Article XIV, Sec. 1; or by 55% of
those voting on the proposition,

This change is the heart of the Gateway Amend-
ment. The present provision that amendments must be
approved by a majority of everyone who votes in the
election is, in the opinion of the Commission, both un-
fair and so difficult that it will impede implementation
of the Commission’s other recommendations.

In the process of adopting gateway amendments,
many states have recently abandoned a similar amend-
ing majority so that Minnesota is now one of only four
states that require the approval of a majority of all
electors for amendment passage. '

The testimony to the Commission was unanimous in
recommending an easing of Minnesota’s amending ma-
jority. The following reasons were stressed:

1. An enormous amount of effort is expended by ad hoc
commiftees set up to pass amendments and by such
organizations as the League of Women Voters, which
speaks of the great amount of time and energy (and
money, we know) needed to capture the attention of
every voter with amendment information. The League
says it is necessary to spend as much time explaining
the process, and the necessity for voting, as in explaining
the amendment, The League and other organizations
which have worked for amendments might well remind
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Minnesotans of the remark of a well-known expert on
constitutional reform: “In any society there is just so
much political energy. . . . You have to use it rather
carefully,”?t

2. The present provision gives undue weight to the non-
participating voter. To count all non-votes as no votes
is unrealistic. Many who fail to vote would favor the
amendment if they understood it. Comparison of pre- .
cincts with voting machines and precincts voting by
paper ballot proves that many voters simply fail to find
the amendments on voting machines.

3. The difficult majority now used makes legislators wary
of putting on the ballot as many amendments as they
know the Constitution needs. They fear jeopardizing a
favored amendment by submitting more controversial
ones at the same election,

4. The difficult ratifying vote wastes time and money. Since
1920 alone, 10 amendments which were rejected when
first submitted were finally adopted, being resubmitted
from one to five times. Minnesota had to vote 30 times
to finally adopt these 10 amendments, which were gen-
erally quite non-controversial.

5. The present majority is undemocratic. A minority can
thwart the will of the majority. A citizen’s vote is di-
luted in the same way as it is under an unfair reappor-
tionment. Amendments which have received three times
as many yes as no votes have been defeated in Minne-
sota.

As we saw on pages 4-5, Minnesota’s Constitu-
tion originally contained the easiest amending process
in the nation. It took only a majority of legislators to
submit an amendment to the people; amendments could
be submitted each year; and, most important of all,
amendments were adopted or rejected by a majority of
those voting on the amendment.

From 1858 to 1898, a total of 66 amendments were
submitted to the voters and, under this easy amending
majority, 73% were adopted. These changes enor-
mously improved the original document. However, in
1898 the voters approved a change in the amending
process which made it extremely difficult to pass amend-
ments. This change required the yes vote of a majority
of everyone voting in the election, not just of those
voting on the question. There was an immediate, strik-
ing change in the adoption rate for amendments. As
many amendments were now rejected as had formerly
been adopted. From 1900 through 1920, voters re-
jected 77% of submitted amendments.

A few members of the Commission wished to return
to the easy amending procedure of the original Consti-
tution, by requiring for ratification only a simple ma-
jority of those voting on the question. Most members
felt that a return to this simple majority would make
Minnesota’s amending process too facile. They saw
wisdom in the opinion quoted above™ that some re-
striction on the amending process is a safeguard against
constitutional instability, A wide-open amending process
may invite the addition of non-basic, statutory-like ma-
terial which seems necessary only at the moment of
adoption.




Four-fifths of the 50 states require more than a

simple majority at either the submission or the ratifica- -

tion stage of a constitutional amendment.”” The Com-
mission prefers to remain in their company — especially
in view of our recommendations for special elections
and a limited initiative, which open up the amending
process in other ways.

In the 1950’s Illinois adopted the kind of ratification
alternative we suggest: either a majority of all electors
or two-thirds of those voting on the question. Their
experience has shown that the two-thirds is not much
easier to attain than a majority of all electors. We are
sure that our alternative of 55% will strike a good
balance between flexibility and stability in our amend-
ing process.

5. The Legislature should be able to submit
amendments at a special election if two-thirds of
each house concur,

The Commission believes that time may be of the
essence in some cases. Therefore, the Legislature should
be able to provide for a special election in those in-
stances by an extraordinary vote. The Commission is
not encouraging the submission of amendments at
special elections, only providing for the contingency in
which a time factor might be critical.

6. The Legislature should be permitted to sub-
mit the question of calling a constitutional con-
vention to the people by a majority of the members
of each house, (Approved by 8-7 vote of the Com-
mission.)

At present, two-thirds of each house is required to
submit this question. The majority of states (26) re-
quire only a majority. The Commission feels that in
view of other constitutional safeguards against hasty
adoption of a new charter, a majority of both houses
is sufficient to initiate the process.

7. The Legislature should be able to submit the
question of calling a constitutional convention at
a special election if two-thirds of each house
concur.

Should a convention be desired by Legislature and
citizens, this recommendation could speed up a process
that is now very lengthy.

8. The present provisions of Article XIV, Sec.
2 should not be changed to allow for citizen initia-
tion or periodic submission of the question of
calling a constitutional convention.

Although periodic submission of this question has
resulted in the calling of a constitutional convention in
a few states where legislators have resisted citizen pres-
sure, periodic convention calls are usually turned down.

Since the Commission has recommended a very easy
submission process by the Legislature, it believes there
is no rationale for citizen initiation or periodic sub-
mission.

9. A constitutional convention should be ap-
proved by either a majority of those voting at the
election, as now provided in Article XIV, Sec. 2;
or by 55% of those voting on the question, which-
ever is less,

This change would parallel the majority required to
approve a constitutional amendment.

10. The present provision of Article XIV, Sec. 3
that a new Constitution be ratified by three-fifths
of those voting on the question should not be
changed.

A three-fifths vote makes it more difficult to approve
a new Constitution than to adopt an amendment. The
Commission believes that is proper.

This provision of the Constitution was adopted in
1954 by a vote of three to one, so represents both a
recent and a well-considered opinion of Minnesota
citizens.

11. A new Constitution should be submitted,
according to the judgment of the convention which
framed it, at either a special, a primary or a gen-
eral election, to be held between two and six
months after adjournment of the convention.

The Commission believes that the present constitu-
tional provision that a new constitution be voted on
only at a general election is too restrictive. The MCC
report and the Model State Constitution both contain
provisions similar to our recommendation. Conventions
in recent states have been enabled to set election dates
within similar limits. The two months’ minimum pre-
vents too-hasty adoption. Anything over the six months’
maximum would probably result in loss of citizen in-

) terest.
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RECOMMENDATIONS ON TRANSPORTATION

A transportation “policy” must cover all available
modes of transportation—air, highways, rail and water,
as well as the combination of modes necessary for
mass transit in metropolitan centers.

By this definition, Minnesota’s Constitution does not
set forth a transportation policy. Nor has the Commis-
sion attempted to draft a new and comprehensive
transportation policy, believing that is a legislative
matter.

As a beginning, the Commission has evaluated those
provisions of the present Constitution which deal with
transportation: Article XIX on aeronautics; Article
XVI on highways; and two short sections dealing with
railroads.




A basic issue faced by the Commission was whether
transportation provisions should be general in nature,
simply outlining legislative authority, or long and
detailed as is the highway amendment with its speci-
fications on bond and interest limits, highway routes
and mileage limits.

1. No change should be made in Article XIX,
relating to aeronautics.

In 1944 Minnesota voters approved a constitutional
amendment which authorized the State to finance the
construction and maintenance of airports. This consti-
tutional authority was deemed wise to obviate the pos-
sibility of airport expenditures being challenged under
the prohibition of Article IX, Sec. 5, against the State
engaging in works of internal improvement.

Under Article XIX the State may itself build, main-
tain and operate airports and other air navigation facil-
ities or it may assist local units of government in so
doing. Following passage of this amendment, the Legis-
lature created a Department of Aeronautics, which the
Commission believes has done a most effective job
over the years.

Sections 3 and 4 of Article XIX authorize the Legis-
lature to impose a tax on flight fuel and aircraft. These
taxes are not dedicated to a particular purpose, but the
Legislature has consistently expended these funds for
the purposes authorized in Article XIX,

The Commission believes that the strong role as-
sumed by the State in encouraging and financing air-
ports should be continued and that Article XIX pro-
vides ample and flexible powers for that purpose.

2. Article XVI should be repealed except for
Section 1 and the following language of Section
12: “The Legislature may provide by law for the
issue and sale of bonds of the State in such
amount as may be necessary to carry out the
provisions of this article.”

Whether or not highway user taxes should continue
to be dedicated to highway construction and mainte-
nance is a controversial question. The same sharp
division of opinion apparent among Minnesota citizens
was also evidenced within the Commission. The final
vote was 10 for undedication of highway funds; 6 for
retention of such dedication. *

The dedication of highway funds was the only ques-
tion on which the Commission adopted the minority
rather than the majority report of a study committee.
Although the repeal of Article XVI is usually character-
ized as a rural-urban split, that division was not en-
tirely true of the Commission vote, since three metro-

*Representatives Aubrey Dirlam and Richard Fitzsimons, Sen-
ator Carl Jensen and Mr. Orville Evenson wish to be publicly
recorded as voting against undedicating the highway funds.
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politan members voted against undedication of the
highway funds.

Because the Commission adopted a minority report
of a study committee, because the decision was so close,
and because the issue is so controversial, this report will
summarize the arguments both for and against retention
of the dedication of highway user taxes.

Arguments for Retaining Dedicated Highway Funds—
The automobile has contributed immeasurably to the
development and mobility of American society. Amer-
icans are now irretrievably dependent on the automo-
bile as a means of transportation, both economically
and socially. Withdrawing funds for the construction of
new highways and the maintenance and improvement
of those we now have would mean severe deterioration
in the mobility of the Afnerican public, affecting both
our economic growth and our societal life style.

Undedicating the highway funds is especially feared
in the rural areas, where the need for new roads is
especially acute. It is the duty of the State to fulfill these
desires before abandoning a policy approved by the
voters themselves in 1956,

The continuing abandonment of railroad branch lines
will have an enormous impact on the need to upgrade
outstate roads to a nine-ton capacity. Some 115 Min-
nesota communities with 177 grain elevators which
are now served by railroads have less than the nine-ton
capacity they would need if branch lines were aban-
doned. (The Commission took no action on any policy
relating to railroad branch line abandonment, but re-
fers interested readers to the mimeographed Transpor-
tation Committee report, which considers the problem
in depth and outlines possible state and federal ap-
proaches.)

It is a stark political reality that a constitutional
amendment must be passed by all citizens of the State

- and that rural Minnesota is united in opposition to a

repeal of highway fund dedication.

Commission members who advance the above rea-
sons for retention of dedicated highway funds are
acutely aware of the serious impact of the automobile
on our natural and social environment. They whole-
heartedly support the development of attractive trans-
portation alternatives, the development of more efficient
automobile engines and mandatory installation of ef-
fective anti-pollution devices on all motor vehicles.

Arguments for Repealing Dedicated Highway Funds—
As a matter of consitutional principle, the dedication
of funds to a specific purpose limits legislative judg-
ment, substituting rigidity for the kind of flexibility
needed to attack changing problems. The majority of
Commission members trust the Legislature to establish
a public policy for financing transportation that will




serve the changing needs of all peoples in all parts of
the State.

Despite taxes on gasoline and motor vehicle licenses,
the automobile does not come close to paying the
enormous costs of road construction and maintenance
or its impact on our natural and social environment,
Transportation alternatives to the automobile must be
encouraged to mitigate- the environmental ravages of
more and more, wider and widef highways, with their
disruption of community patterns and resources, their
pollution of the air and their dangerous threat to our
dwindling supplies of fossil fuels.

The needs of the urban area for mass transit will
never be met under the provisions of Article XVI.
Both urban and rural areas should be able to expend
the funds allotted to them as they see fit. This flexibility
in allowing the large metropolitan area to develop plans
for rapid mass transit would not keep the rural areas
from building the roads demanded by changing popu-
lation patterns in outstate Minnesota,

Support is growing on the federal level for more
flexibility in the use of highway funds. Secretary of
Transportation John Volpe recommended to Congress
“The Federal-Aid Highway and Mass Transportation
Act of 1972” which would establish a new urban
transportation program for financing urban mass transit
and highway projects and would provide a rural gen-
eral transportation program, including a continuance
of existing primary and secondary federal aid systems.

Only with a more flexible highway program than
that provided by Article XVI could Minnesota take
advantage of the funding changes being seriously and
increasingly considered at the federal level.

3. If the Legislature does not act favorably on
Recommendation 2 above, the mileage, bond and
interest limitations of Article XVI should be
repealed.

Article XVI suggests mileage limitations for streets
and highways eligible for state aids. It also imposes
restrictions on the highway bonding authority of the
state, both in total amount ($150 million) and in inter-
est rate (5%).

The mileage limitations have proved to be meaning-
less suggestions, since the Legislature has extended
them as the article provides it may do.

Bonding and interest limitations have also proved
unrealistic. In recent years the 5% interest limit has
made it difficult to sell bonds. Since 1957 three fac-
tors have changed, all calling for a re-evaluation of
the $150 million bonding limit: an increase in property
values, a rise in individual and aggregate income and
a great increase in population. Needed checks on gov-
ernment spending for these purposes are better left to
legislative discretion.

4., The Legislature or other groups designated
by the Legislature should undertake a compre-
hensive study to determine the need for revision
of the highway-user distribution formula of Article
XVI, Sec. 5.

The formula for distributing highway funds pro-
vides that 62% of the highway-user funds be used for
trunk highways, 29% for county state-aid roads and
9% for municipal state-aid roads. The Legislature was
also granted power after January 1963 to set aside 5%
of the net proceeds of the entire fund to be appor-
tioned as it saw fit.

The Commission believes this distribution formula is
too rigid to be practicable. As it is over 18 years since
the formula was devised, the Commission believes
that the Legislature should revise the percentages to
adapt them to changing circumstances.

5. Article IX, Sec. 15, which restricts the bond-
ing authority of municipalities to aid in the con-~
struction of railroads to 5% of the value of tax-
able property within the municipality, should be
repealed.

Minnesota’s Constitution contains two provisions
relating to railroads. The provision of Article IV, Sec.
32(a), which applies a different form of taxation to
railroads than to other industries, has been recom-
mended for change in the Finance section of this
report.

The other section relating to railroads (Article IX,
Sec. 15) appears to authorize a limited expenditure of
public funds by municipalities to aid in the construc-
tion of railroads. In 1872, when local communities were
attempting to lure railroads into their areas by financial
aids, the Legislature submitted and the voters approved
an amendment which limited indebtedness for this
purpose to ten percent of the value of the taxable
property of the county, township, city or village issuing
the bonds. In 1879 another amendment lowered the

" ten percent to five percent.
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This provision is obviously obsolete and should be
repealed. If in the future, constitutional authorization
is needed to expend state or local funds for construction
and maintenance of railroad branch lines or mass transit
systems, the committee feels specific authority should be
provided, not through a constitutional provision orig-
inally drafted for other purposes, but through a new
constitutional authorization.

RECOMMENDATIONS ON NATURAL
RESOURCES PROVISIONS

Minnesotans are justly proud of the wealth of natural
resources possessed by our State. The Commission be-
lieves that, for the most part, conservation and manage-
ment of natural resources are best handled by the




Legislature and administrative and regulatory agencies,
and that they "are being well-administered at present.
Nevertheless, certain fundamental responsibilities of
the State to provide a healthy environment for its citi-
zens and to protect its natural resources can and should
be set out in the state Constitution.

1. A new article should be added to the Minne-
sota Constitution establishing the provision and
maintenance of a healthful environment as public
policy and mandating the Legislature fo provide
for the implementation and enforcement of this
public policy.

There seems to be universal agreement that protec-
tion of the environment is a prime duty of modern
state government, As pollution threatens our air and
water and other kinds of poorly planned development
pose a threat to our forests and lakes, the State must
take firm measures to combat these environmental
threats.

The proposed amendment, affirming the duty of
the State to provide a healthy environment for its peo-
ple, would firmly articulate a policy of great importance
to the people of Minnesota and would serve as a con-
stant reminder of this fundamental duty of state
government,

2. There should be no change in constitutional
provisions of Article VIIL, Secs. 4-7 and Article
IV, Sec. 32(b) which relate to the administration
of state frust fund lands.

In the process of becoming a state, certain lands
were granted to Minnesota by the federal government,
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Because income from the sale or lease of the trust
fund lands is largely dedicated to education, the lands
must be sold or leased in order to generate income.
This restriction on management precludes the use of
the lands solely as wilderness areas, parks or scientific
preserves.

The income generated by sale or lease of the trust
fund lands is important to educational financing, pro-
viding funds which would otherwise have to come from
additional tax receipts. The Department of Natural
Resources, which is charged with administration of
these lands, has long placed stringent ecological re-
straints on their management.

Because the Department of Natural Resources man-
ages the lands in a manner which matches income
production with sound ecological principles, the Com-
mission is recommending ho change in the constitutional
provisions on trust fund land administration.

3. There should be no change in the provisions
of Article XVII relating to forest fire prevention
and Article XVIII relating to forestation,

Forest fire prevention and forestation were specif-
ically authorized as legitimate activities of the State by
amendments adopted in 1924 and 1926. The provisions
on forest fire prevention allow the contracting of state
debt. Unless and until the restrictions on internal im-
provements are lifted, the Commission recommends no
change in this specific authorization of Article XVII.

Article XVIII authorizes a special tax treatment for
forest lands, which otherwise might conflict with pro-
visions of Article IX, Sec. 1.




SECTION FOUR
PRIORITY RECOMMENDATIONS TO THE 1973 LEGISLATURE

The Constitutional Study Commission of 1972 was
asked by the 1971 Legislature to examine Minnesota’s
Constitution for needed changes and to suggest a
revised constitutional-format in preparation for either
a constitutional convention or-further amendments to
the present Constitution.

As the eleven study committees of the Commission
began reporting, it became evident that Minnesota’s
Constitution did not need so many and such far-reach-
ing changes that they could be accomplished only by
a constitutional convention called to rewrite the entire
document,

The Commission was also dissuaded from recom-
mending a constitutional convention by the lack of
citizen interest in a project that demands the greatest
degree of public commitment for success,

In the last twenty years, over four-fifths of our 50
states have undertaken major revision of their basic
charters. A review of their relative success led the
Commission to conclude that less had been accom-
plished by the preparation and submission of entirely
new documents by constitutional conventions than by
the amending process when comprehensive changes had
been submitted to the voters in an orderly fashion over
the course of several elections,

Our first recommendation to the 1973 Legislature
is therefore that Minnesota’s Constitution be im-
proved through a process commonly known as
“phased, comprehensive revision”—or a series of
separate, but coordinated amendments planned
for submission over several elections.

All states which have undertaken major constitutional
overhaul in recent decades have used constitutional
study commissions to identify problems, hear public
testimony, suggest amendments or entirely new docu-
ments, advise legislative committees and help educate
the public before the vote on amendments or a new
constitution. Usually these commissions contain both
legislators and lay members, are carefully bipartisan in
nature and are appointed jointly by the governor and
legislative bodies.

We recommend that the 1973 Legislature create
another study commission to consider those many
constitutional provisions not thoroughly reviewed
by the present commission, to further review the
provisions herein presented and to recommend
the second and subsequent phases of revision,

If Minnesota is to update its document by separate
amendments, it is essential that the amending process

of our Constitution be fair and workable. The Com-
mission believes that constitutions should not be
changed too easily, but that Minnesota puts unreason-
able difficulties in the way of constitutional change,
Minnesota is one of only four states which require that
an amendment receive the affirmative vote of a majority
of all voters in that election, whether or not they vote
on the proposal. This procedure counts all non-votes as
no-votes. This is not, we feel, democratic or fair,

Many other states, facing up to the need for com-
prehensive improvement of old constitutions, have had
to open the way to change by revising their revising
articles, These changes_ are commonly described ag
“gateway amendments,”

We therefore recommend that Minnesota facilitate
the purpose of constitutional improvement by plac-
ing on the 1974 ballot a Gateway Amendment
which would provide (1) that an amendment be
approved either by a majority of all electors or
by 55% of those voting on the proposal, which-
ever is less; (2) that citizens be able to initiate
amendments on matters of legislative structure;
(3) that the Legislature, by a two-thirds vote of
both houses, be able to submit amendments at
a special election; and (4) that the calling of a
constitutional convention be made easier by low-
ering from two-thirds to one-half the legislative
majority needed to submit the question to the
people, by allowing submission of the question at
a special election if two-thirds of each house
agree, and by requiring the cail to be approeved
either by a majority of all electors or by 55% of
those voting on the proposal, whichever is less.

One of the first actions of the Constitutional Study
Commission was appointment of a Committee on Struc-
ture and Form to prepare the “revised constitutional
format” requested by the Legislature. The result is a
document which shortens, clarifies, updates, and re-
organizes the present Constitution without making
consequential change.

We recommend that a revised constitutional for-
mat which would delete obsolete and inconse-
quential provisions, clarify and modernize the
language, reorganize logically related provisions,
shorten the length by one-third and reduce the
articles from 21 to 14, be placed on the 1974
ballot for approval.

The above recommendations would require submis-
sion to the voters in 1974 of two constitutional amend-
ments. The entire Commission agreed that these two




were essential to the method of constitutional im-
provement which we urge the 1973 Legislature to
adopt. Commission members agreed that another
three amendments should go on the ballot in 1974.

Timeliness was the main criterion which we applied
to our choice of high-priority amendments, What con-
stitutional changes are particularly. pertinent in 1973
and 19747 .

We quickly and unanimously decided that timing
was of the essence in regard to that amendment which
shifts the reapportioning power from the Legislature to
a Districting Commission. Never before have legislators
been so willing to rid themselves of a burden that they
find heavy and difficult of accomplishment. Never
again will the public remember so keenly the litigation
in courts of every level, state and federal, that ac-
companied the redistrictings of 1959, 1965 and 1971.
Never again will political parties be so conscious of the
difficulty of ﬁelding candidates in fluid districts lines.
Never again in this decade will legislators be so free
from the fear of relmqulshmg a famlhar district.

We accordingly recommend that in 1974 the vot-
ers of Minnesota be asked to remove the reap-
portioning power from the Legislature to a bi-
partisan Districting Commission of -four legisla-
tive and nine non-legislative members, empower-
ing the Leglslature to set standards and guidelines
for the commission.

The Finance Committee of the Commission strongly
urged the present need for a constitutional change
which would allow the Legislature to levy state income
taxes by the “piggyback” method, computing them as a
percentage of the federal income tax. We- are aware
that there is disagreement over the advisability of the
piggyback tax, and of the need for a constitutional
change to implement it. However, the recommended
amendment would not only assure the constitutionality
of such a taxing method if agreed on by the Legisla-
ture, but would highlight arguments for and against a

change which many citizens presently see as a great
convenience, and test their final reaction to the new
taxing procedure,

We therefore recommend that the voters of 1974
be asked to pass on an amendment which would
allow the Legislature to levy and compute state
income taxes as a percentage of the federal income
tax, a procedure commonly known as the “piggy-
back income tax,”

The Commission also agreed on the advisability of
deleting from the Constitution the special taxing method
applied to railroads in this State. The application of a
gross earnings tax in lieu of taxes paid by other indus-
tries is anachronistic and long overdue for repeal. It is
the one Minnesota tax which can be changed only by
a constitutional amendment.

For the first time, most railroads operating in Minne-
sota agree on the need for repeal and are ready to
accept the same taxes as applied to other industries in
the State,

We therefore suggest, as our final recommendation,
that the provision for a five percent gross earnings
tax on railroads in lieu of all other taxes be re-
moved from the Constitution by amendment,

The members of the 1972 Constitutional Study Com-

mission are keenly aware that the Legislature may not
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agree with their recommendations for priority amend-
ments. The Legislature may feel other changes are
more important or, agreeing, they may feel that certain
provisions of the recommended amendments need mod-
ification. The 1973 and 1974 sessions may also high-

" light issues which transcend those we have discussed.

But we are confident that the unanimous agreement of
a commission which included 12 experienced legislators
among its 21 members is testimony to the need for
the improvements we herein respectfully submit to the
citizens of Minnesota and to their elected repre-

_sentatives.
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ment” (chapters on civil liberties, suffrage and elections, legislative districts and reappor-
tionment, and methods of constitutional change). II. “The Representatives of the
People” (the legislature, governor, courts). III. “The Powers of the State” (taxation and
finance, local government, including home rule). Final chapter by John Bebout: “The
Central Issue—Constitutional Revision— What For?”

STATE CONSTITUTIONS: THE SHAPE OF THE DOCUMENT, by Robert B. Dishman.
National Municipal League, revised edition, 1968. 72 pp.

THIRTY YEARS OF STATE CONSTITUTION MAKING: 1938-1968, by Albert L. Sturm.
National Municipal League, 1970. 155 pp.

For the most recent activity pertaining to state constitutions, see monthly issues of NATIONAL
CIVIC REVIEW (published by the National Municipal League).

The Minnesota Legislative Reference Library has reports from 24 states which describe in
detail the workings and decisions of constitutional conventions and commissions. Reports of
Illinois and Hawaii comprise several particularly helpful volumes.

Materials Relating to Minnesota |

A HISTORY OF THE CONSTITUTION OF MINNESOTA, with the first verified text, by .
William Anderson and Albert J. Lobb, University of Minnesota Research Publications, Studies ‘
in the Social Sciences No. 15, 1921. 323 pp.

Partial contents: “The Pre-Territorial Period”; “Preliminaries of Statehood”; “Electing and

Organizing the Constitutional Convention”; “The Compromise Constitution”; “Minnesota

Enters the Union”; “How the Constitution Develops”’; “The Amendments to the Consti-

tution.” Also table showing the differences between the Republican and the Democratic

originals of the Minnesota Constitution; table of amendments proposed 1857-1919;

bibliography, including archives, newspapers, etc.

AMENDMENTS TO THE MINNESOTA CONSTITUTION ADOPTED 1857 TO DATE.
Minnesota Legislative Manual, 1969-1970, pp. 374-383.
Includes a brief history of the Constitution, including a list of obsolete constitutional
provisions removed by an amendment adopted in 1964.
CONSTITUTIONAL CHANGE BY AMENDMENT: RECOMMENDATIONS OF THE
MINNESOTA CONSTITUTIONAL COMMISSION IN TEN YEARS PERSPECTIVE, by
G. Theodore Mitau, Minnesota Law Review 44:461-483, 1960.

CONSTITUTIONAL COMMISSION OF MINNESOTA REPORT. October, 1948, 120 pp.
CONSTITUTIONAL REVISION. League of Women Voters of Minnesota, 1967. 4 pp.
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APPENDIX A — ACTION TAKEN ON MAJOR RECOMMENDATIONS OF THE 1948 COMMISSION

Legislature (Article IV)
Allow extended sessions, annual sessions

Empower legislature to call special sessions
Provide greater power over procedures

Allow legislators to resign and run for other offices
Provide backup reapportionment commission

Executive (Article V) -
Eliminate constitutional-elective secretary of state, auditor,
treasurer

Extend terms of executive officers to four years

Require governor to submit budget message three weeks after
taking office

Provide for a constitutionally established civil service

Remove chief justice from pardon board

Clarify succession to office of governor

Allow lieutenant governor’s salary to be set by the legislature

Empower governor to limit matters considered by special
sessions

Judiciary (Article VI)

Make clerk of supreme court appointive by court

Set terms of all judges at six years

- Delete justice of peace

Statutory, not constitutional, provisions on district court
Extend district court clerk term to six years

Make state law librarian appointive by court

Clarify retirement and removal provisions

Create administrative council

Create merit plan for selection of supreme court justices
Allow temporary assignment of district judges to supreme court

Local Government (Article XI)
Allow certain special legislation
Ease restrictions on home rule

Ease restrictions on charter commissions

Highways (Article XVI)
Consolidate language on finances
Delete specific reference to highway routes

Taxation and Finance (Article IX unless otherwise indicated)
Eliminate debt limitation

Restrict changes in taconite taxation

Eliminate language on banking laws

Delete reference to railroad gross earnings and referendum
chffgidate and simplify trust fund provisions (IV, 32(b);
Allow legislature to deal with tax-exempt property

Create legislative post-auditor

Constitutional Revision (Article XIV)
Require two-thirds of legislature to propose amendments

Require majority voting on question to ratify amendments

Allow submission of amendments or new constitution at special
election

Require periodic submission of question of calling a constitu-
tional convention

Provide that question of calling a convention require only a
majority vote of legislature

Require that a new constitution be ratified by the voters
Allow submission of amendments on “one general subject”
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1962 amendment extended sessions, 1972 amendment allowed
flexible sessions

No action taken; recommended by 1972 Commission
No amendment passed; some recommendations made by 1972
Commission; present practice accomplishes other objectives

1968 amendment

No action taken; substitute reapportionment agency recom-
mended by 1972 Commission

No action taken; similar action for secretary of state and
auditor recommended by 1972 Commission

1958 amendment
Present practice

No action taken
No action taken; recommended by 1972 Commission

1960 amendment; further action recommended by 1972 Com-
mission for governor and lieutenant governor

1972 amendment
Present practice

1956 amendment
1956 amendment
1956 amendment
1956 amendment
1956 amendment
1856 amendment
1972 amendment

No constitutional action taken; provided by statute; amend-
ment recommended by 1972 Commission

No action taken; not recommended by 1972 Commission
1956 amendment; 1972 amendment

1958 amendment

1958 amendment; simplification recommended by 1972 Com-
mission

1958 amendment; change recommended by 1972 Commission

1956 amendment
1956 amendment

1962 amendment

1964 amendment

1954 amendment (partial deletion)

No action taken; deletion recommended by 1972 Commission

1956 amendment; 1962 amendment (partial consolidation);
further consolidation recommended by 1972 Commission

1970 amendment
No action taken

No action taken; retention of simple majority recommended by
1972 Commission

No action taken; present majority of all electors or 55% of
voters on question recommended by 1972 Commission

No action taken; recommended by 1972 Commission

No action taken; not recommended by 1972 Commission in
view of other liberalizations

No action taken; recommended by 1972 Commission

1954 amendment

No action taken. Because of liberal judicial interpretation not
recommended by 1972 Commission




State

Alabama

Arkansas

California

Delaware

Georgia

Idaho

Illinois

Indiana

Kansas
Louisiana
Minnesota
Montana
Nebraska
New Mexico
North
Carolina
Ohio
Oklahoma
South

Carolina

South
Dakota

APPENDIX B—CONSTITUTIONAL STUDY COMMISSIONS OPERATIVE BETWEEN 1968 AND 1972

Number of Members

25: 2 ex officio, 23 appointed, repre-
senting all congressional districts
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30: 10 appointed by gbv., 5 by ch.
justice, 5 by spkr. of hs., 5 by pres. of
sen., 5 by bar assn.

74: 14 ex officio legislators; 60 ap-
pointed by Jt. Comm. on Legislative
Organization

15: 5 appointed by gov., 5 by pres.
of sen., 5 by spkr. of hs., represent-
ing all counties, Wilmington and
both parties

28: 7 ex officio, 5 legislators, 16 ap-
pointed by governor

15: 5 appointed by leg. council, 5 by
gov., 5 by chief justice

26: 10 appointed by gov., 8 by spkr.
of hs., 8 by pres. of sen. (equal party
representation)

34: 16 appointed by 1It. gov., 16 by
spkr. of hs., 1 by gov., 1 by sup. court
(equal party representation)

12: 3 appointed by gov., 3 by pres. of
sen., 3 by spkr. of hs., 3 by ch. justice

48: 27 legislators, clerk of hs., sec. of
sen., 1t. gov., 18 appointed by specific
organizations

21: 6 appointed by each house, 1 by
ch, justice, 8 by gov.

16: 4 appointed by each house, by gov.,
by ch. justice (equal party representa-
tion)

12: 6 appointed by leg., 3 by gov., 3
by sup. ct., representing all congres-
sional districts

11 appointed by gov., representing all
judicial districts and both parties; 4
advisory legislators

25, appointed by bar assn. (15
lawyers, 10 non-lawyers)

32: all appointed, 12 from legislature

21, all appointed: 11 legislators, 10
others representing all congressional
districts

12: It. gov., spkr. of hs., 6 legislators,
4 appointed by gov.

13: 11 appointed, 2 ex officio, repre-
senting both parties

Appropriation
$100,000 (70-71)
$100,000
Open-ended (at
least $2,883,315)
$25,000 plus
foundation aid
$75,000

$47,000

$75,000

Open-ended

$31,840

$100,000

$25,000

$50,000

$75,000

$138,000

$25,000 foundation

grant

$100,000 first
biennium, now °
$150,000 a year

$25,000

about $40,000

$25,000 initially;
$111,500 thru 1973
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Duration

1569-

1967-68

1963-71

1967-69

6 mos. in 1969;
much done by
1965-69 comm.

1965-69

1967-69

1967-71

9 mos. in
1968-69

1970-72
1971-72
1969-71
1969-70
1963-69
9 mo. in
1969

1969-79
6 mo. in
1969

1966-69

1969-75

Action

Interim 1971 report recommended
changes in five areas. Final report
due May 1973, to propose fotal
revision

Recommended constitutional comn-
vention (unsuccessful). Proposed
new document

Proposed series of amendments al-
most completely revising constitu-
tion over several elections

Submitted new constitution

Submitted new constitution

Submitted new constitution, re-
vised by legislature and rejected
by voters in 1970

Recommended constitutional con-
vention (successfully held) and
permanent commission

Recommended series of amend-
ments and permanent commission

Recommended extensive change

Requested to report to each session
till total revision completed. Re-
ported 1971 and 1972

Recommended phased revision, 5
priority amendments for 1973, and
another study commission

Recommended constitutional con-
vention (succgssfully heid)

Recommended series of amend-
ments

Recommended constitutional con-
vention (unsuccessful) and new
document

Recommended 10 extensive amend-
ment changes, submifted as series
by legislature

Requested to report each two
years. Began reports in 1971

Recommended extensive changes
in major articles

Recommended 17 articles to sub-
stitute for present constitution. 5
approved, 1970; 5 more, 1972

Recommending series of articles



State

Texas

Utah

Vermont

Virginia

‘Washington

APPENDIX B—CONSTITUTIONAL STUDY COMMISSIONS OPERATIVE

BETWEEN 1968 AND 1972'—Continued

Number of Members

25: 10 legislators, 10 appointed by
gov., 5 by ch. justice

16: 9 a[;'pointed to. select 6 others,
1 ex officio

11: ch. justice, atty. gen., 6 legislators,
3 appointed by gov.

11 appointed by gov.

20: 2 ex officio, 18 appointed by gov.

Appropriation

Open-ended

$20,000 first yr.
$30,000 a yr. there-
after

$2,000

$75,000

Up to $25,000

Duration

1967-68

1969-75

1968-71

9 mos. in
1968-69

1968-69

Action
Submitted revised document

Recommending series of amend-
ments; new legislative article
adopted 1972

Recommended limited constitu-
tional convention, 1968; 15 pro-
posals in 11 areas, 1971

Submitted revised document; ap-
proved 1970 as proposed

Recommended gateway amend-
ment and phased revision; submit-

; ted 8 model articles

Data from Book of States for 1970-71 (pp. 22-25) and 1972-73 (pp. 17-19); and Appendix B of Modernizing State Constitutions,
1966-1972, both published by the Council of State Governments.
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APPENDIX C — TEXT OF FORM REVISION OF THE CONSTITUTION OF THE STATE OF MINNESOTA

(As Recommended to the 1973 Legislature by the Constitutional Study Commission)

Article

Bill .of Rights

Naine and Boundaries )
Distribution of the Péwers of Government
Legislative Department g
Executive Department

Judiciary

Elective Franchise

S OV AR

Preamble, We, the people of the State of Minnesota, grateful
to God for our civil and religious liberty, and desiring to

ARTICLE I
Bill of Rights

OBJECT OF GOVERNMENT. Section 1. Government
is instituted for the security, benefit and protection of the
people, in whom all political power is inherent, together with
the right to alter, modify or reform government, whenever
the public good may require.

RIGHTS AND PRIVILEGES. Sec. 2. No member of
this state shall be disfranchised or deprived of any of the
rights or privileges secured to any citizen thereof, unless by
the law of the land or the judgment of his peers. There shall
be neither slavery nor involuntary servitude in the state other-
wise than as punishment for a crime of which the party has
been convicted.

- LIBERTY OF THE PRESS. Sec. 3. The liberty of the
press shall forever remain inviolate, and all persons may freely
speak, write and publish their sentiments on all subjects, being
responsible for the abuse of such right.

- TRIAL BY JURY. Sec. 4. The right of trial by jury
shall remain inviolate, and shall extend to all cases at law
without regard to the amount in controversy. A jury trial may
be waived by the parties in all cases in the manner prescribed
by law. The legislature may provide that the agreement of
five-sixths of a jury in a civil action or proceeding, after not
less than six hours’ deliberation, is a sufficient verdict.

NO EXCESSIVE BAIL OR UNUSUAL PUNISHMENTS.
Sec. 5. Excessive bail shall not be required, nor excessive
fines imposed, nor cruel or unusual punishments inflicted.

RIGHTS OF ACCUSED IN CRIMINAL PROSECUTIONS.
Sec. 6. In all criminal prosecutions the accused shall enjoy the
right to a speedy and public trial by an impartial jury of the
county or district wherein the crime was committed, which
county or district shall have been previously ascertained by law.
The accused shall enjoy the right to be informed of the nature
and cause of the accusation, to be confronted with the witnesses
against him, to have compulsory process for obtaining wit-
nesses in his favor, and to have the assistance of counsel in
his defense.

DUE PROCESS; PROSECUTIONS; SECOND JEOPARDY;
SELF-INCRIMINATION; BAIL; HABEAS CORPUS. Sec.
7. No person shall be held to answer for a criminal offense
without due process of law, and no person shall be put twice
in jeopardy of punishment for the same offense, nor be com-
pelled in any criminal case to be a witness against himself,
nor be deprived of life, liberty or property without due process
of law. All persons before conviction shall be bailable by suf-
ficient sureties. The privilege of the writ of habeas corpus shall
not be suspended unless the public safety requires it in cases
of rebellion or invasion.
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Article

8. Impeachment and Removal from Office
9. Amendments to the Constitution
10. Taxation
11. Appropriations and Finance
12, Special Leigslation; Local Government
13. Miscellaneous Subjects
14. Public Highway System

perpetuate its blessings and secure the same to ourselves and
our posterity, do ordain and establish this Constitution:

REDRESS OF INJURIES OR WRONGS. Sec. 8. Every
person is entitled to a certain remedy in the laws for all in-
juries or wrongs which he may receive in his person, property
or character, and to obtain justice freely and without purchase,
completely and without denial, promptly and without delay,
conformable to the laws.

TREASON DEFINED. Sec. 9. Treason against the state
consists only in levying war against the state, or in adhering
to its enemies, giving them aid and comfort. No person shall
be convicted of treason unless on the testimony of two wit-
nesses to the same overt act, or on confession in open court.

RIGHT AGAINST UNREASONABLE SEARCHES. Sec.
10. The right of the people to be secure in their persons,
houses, papers, and effects against unreasonable searches and
seizures shall not be violated; and no warrant shall issue but
upon probable cause, supported by oath or affirmation, and
particularly describing the place to be searched and the person
or things to be seized.

PROHIBITION EX POST FACTO LAWS, OR LAWS
IMPAIRING CONTRACTS. Sec. 11. No bill of attainder,
ex post facto law, or any law impairing the obligation of con-
tracts shall be passed, and no conviction shall work corruption
of blood or forfeiture of estate.

IMPRISONMENT FOR DEBT; PROPERTY EXEMP-
TION, Sec. 12. No person shall be imprisoned for debt in
this state, but the legislature may provide for imprisonment
or holding to bail persons charged with fraud in contracting
a debt. A reasonable amount of property shall be exempt by
law from seizure or sale for the payment of a debt or liability.
All property exempted shall be liable to seizure and sale for

- debts incurred to any person for work done or materials fur-

nished in the construction, repair or improvement of the prop-
erty and for any debt to any laborer or servant for labor or
service performed thereon.

PRIVATE PROPERTY FOR PUBLIC USE. Sec. 13,
Private property shall not be taken, destroyed or damaged
for public use without just compensation therefor, first paid
or secured.

MILITARY POWER SUBORDINATE. Sec. 14. The
military shall be subordinate to the civil power and no stand-
ing :army shall be maintained in this state in times of peace.

LANDS DECLARED ALLODIAL; LEASES, WHEN
VOID. Sec. 15. All lands within the state are allodial and
feudal tenures of every description, with all their incidents,
are prohibited. Leases and grants of agricultural lands for a
longer period than 21 years reserving rent or service of any
kind shall be void.

FREEDOM OF CONSCIENCE; NO PREFERENCE TO
BE GIVEN TO ANY RELIGIOUS ESTABLISHMENT OR
MODE OF WORSHIP. Sec. 16. The enumeration of rights
in this constitution shall not deny or impair others retained by




and inherent in the people. The right of every man to worship
God according to the dictates of his own conscience shall never
be infringed nor.shall any man be compelled to attend, erect
or support any place of worship, or to maintain any religious
or ecclesiastical ministry, against his consent; nor shall any
control of or interference with the rights of conscience be
permitted, or any preference be given by law to any religious
establishment or mode of worship; but the liberty of conscience
hereby secured shall not be so construed as to excuse acts of
licentiousness or justify practices inconsistent with the peace or
safety of the state, nor shall any money be drawn from the
treasury for the benefit of any religious societies or religious
or theological seminaries.

NO RELIGIOUS TEST OR PROPERTY QUALIFICA-
TIONS TO BE REQUIRED. Sec. 17. No religious test or
amount of property shall be required as a qualification for
any office of public trust under the state. No religious test or
amount of property shall be required as a qualification of any
voter at any election in this state; nor shall any person be
rendered incompetent to give evidence in any court of law or
equity in consequence of his opinion upon the subject of
religion.

ARTICLE II
Name and Boundaries

NAME AND BOUNDARIES. Section 1. This state shall
be called the state of Minnesota and shall have jurisdiction
over the territory embraced in the act of Congress entitled,
“An act to authorize the people of the Territory of Minnesota
to form a constitution and state government, preparatory to
their admission into the Union on equal footing with the
original states,” and the propositions contained in that act are
hereby accepted, ratified and confirmed, and shall remain jr-
revocable without the consent of the United States.

JURISDICTION ON BORDERING RIVERS. Sec. 2.
The state of Minnesota has concurrent jurisdiction on all
rivers and waters forming a common boundary with any other
state or states. Navigable waters shall be common highways
and forever free to citizens of the United States without any
tax, duty, impost or toll therefor.

ARTICLE III
Distribution of the Powers of Government

DIVISION OF POWERS. Section 1. The powers of gov-
ernment shall be divided into three distinct departments —
legislative, executive, and judicial; and no person or persons
belonging to or constituting one of these departments shall
exercise any of the powers properly belonging to either of the
others except in the instances expressly provided in this con-
stitution.

ARTICLE IV
Legislative Department

HOUSE AND SENATE. Section 1. The legislature con-
sists of the senate and house of representatives.,

NUMBER AND APPORTIONMENT OF MEMBERS.
Sec. 2. The number of members who compose the senate and
house of representatives and the bounds of districts shall be
prescribed by law. The representation in both houses shall be
apportioned equally throughout the different sections of the
state in proportion to the population thereof.

APPORTIONMENT. Sec. 3. At its first session after each
enumeration of the inhabitants of this state made by the au-
thority of the United States, the legislature shall prescribe the
bounds of congressional districts and apportion anew the sena-
tors and representatives. Senators shall be chosen by single
districts of convenient contiguous territory, No representative
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district shall be divided in the formation of a senate district,
The senate districts shall be numbered in 2 regular series.

TERMS OF OFFICE. Sec. 4. Representatives shall ‘hold
office for a term of two years, except to fill a vacancy. Senators
shall hold office for a term of four years, except to fill a
vacancy and except there shall be an entire new election of all
the senators at the election of representatives next succeeding
each new apportionment provided for in this article. The gov-
ernor shall issue writs of election to fill vacancies in either
house of the legislature,

RESTRICTION AS TO HOLDING OFFICE. Sec.5. No
senator or representative shall hold any other office under the
authority of the United States or the state of Minnesota, ex-
cept that of postmaster or of notary public. If elected or ap-
pointed to another office, a legislator may resign from the
legislature by tendering his resignation to the governor.

QUALIFICATION OF LEGISLATORS, Sec. 6. Senators
and representatives shall be qualified voters of the state, and
shall have resided one year in the state and six months im-
mediately preceding the election in the district from which
elected. Each house shall be' the judge of the election returns
and eligibility of its own members. The legislature shall pre-
scribe by law the manner for taking evidence in cases of con-
tested seats in either house.

RULES OF GOVERNMENT. Sec. 7. Each house may
determine the rules of its proceedings, sit upon its own ad-
journment, punish its members for disorderly behavior, and
with the concurrence of two-thirds expel a member; but no
member shall be expelled the second time for the same offense.

OATH OF OFFICE. Sec. 8. Fach member and officer
of the legislature before entering upon his duties shall take
and subscribe an oath or affirmation to support the constitution
of the United States and the constitution of this state and faith-
fully to discharge the duties of his office to the best of his
jundgment and ability.

COMPENSATION. Sec. 9. The compensation of senators
and representatives shall be prescribed by law. No increase of
compensation shall take effect during the period for which the
members of the existing house of representatives have been
elected.

PRIVILEGE FROM ARREST. Sec. 10. The members of
each house in all cases except treason, felony and breach of
the peace shall be privileged from arrest during the session of
their respective houses and in going to or returning from the
same. For any speech or debate in either house they shall
not be questioned in any other place.

PROTEST AND DISSENT OF MEMBERS. Sec. 11.
Two or more members of either house may dissent and protest
against any act or resolution which they think injurious to the
public or to any individual and have the reason of their dis-
sent entered on the journal.

LEGISLATURE MEETS BIENNIALLY: LENGTH OF
SESSION. Sec. 12. The legislature shall meet at the seat
of government in regular session in each biennium at the times
prescribed by law for not exceeding a total of 120 legislative
days. The legislature shall not meet in regular session, nor in
any adjournment thereof, after the first regular session, nor in
any adjournment thereof after the first Monday following the
third Saturday in May of any year. After meeting at a time
prescribed by law, the legislature may adjourn to another time.
“Legislative day” shall be defined by law. A special session of
the legislature may be called by the governor.

Neither house during a session of the legislature shall adjourn
for more than three days (Sundays excepted) nor to any other
place than that in which the two houses shall be assembled
without the consent of the other house.




QUORUM. Sec. 13. A majority of each house constitutes
a quorum to transact business, but a smaller number may
adjourn from day to day and compel the attendance of absent
members in the manner and under the penalties it may provide.

OPEN SESSIONS. Sec. 14, Each house shall be open to
the public during its sessions except in such cases as in its
opinion require secrecy.

OFFICERS; JOURNAL.. OF PROCEEDINGS. Sec. 15.
The house of representatives shall elect.its presiding officer and
the senate and house of representatives shall elect such other
officers as may be provided by law; they shall keep journals
of their proceedings, and from time to time publish the same,
and the yeas and nays, when taken on any question, shall be
entered on the journals.

ELECTIONS VIVA VOCE. Sec. 16. In all elections by
the legislature, members shall vote viva voce, and their votes
shall be entered on the journal.

LAWS TO EMBRACE ONLY ONE SUBJECT. Sec. 17.
No law shall embrace more than one subject, which shall be
expressed in its title.

BILLS OF REVENUE TO ORIGINATE IN HOUSE. Sec.
18. All bills for raising revenue shall originate in the house
of representatives, but the senate may propose amendments as
on other bills.

READING OF BILLS. Sec. 19. Every bill shall be re-
ported three different days in each house, unless, in case of
urgency, two-thirds of the house where the bill is pending
deem it expedient to dispense with this rule.

ENROLLMENT OF BILLS. Sec. 20. Every bill passed
by both houses shall be enrolled and signed by the presiding
officer of each house. Any presiding officer refusing to sign a
bill passed by both houses shall thereafter be disqualified from
any office of honor or profit in the state, Each house by rule
shall provide the manner in which a bill shall be certified for
presentation to the governor in case of such refusal.

PASSAGE OF BILLS ON LAST DAY OF SESSION PRO-
HIBITED. Sec. 21. No bill shall be passed by either house
upon the day prescribed for the adjournment of the session
in any year. This section shall not preclude the enrollment of
a bill or its transmittal from one house to the other or to the
executive for his signature.

MAJORITY VOTE OF ALL MEMBERS-ELECT TO
PASS A LAW. Sec. 22, The style of all laws of this state
shall be: “Be it enacted by the legisiature of the state of
Minnesota.” No law shall be passed unless voted for by a
majority of all the members elected to each house of the legis-
lature, and the vote entered on the journal of each house.

APPROVAL OF BILLS BY GOVERNOR; ACTION ON
NON-APPROVAL. Sec. 23. Every bill passed in conformity
to the rules of each house and the joint rules of the two houses
shall be presented to the governor. If he approves a bill, he
shall sign it, deposit it in the office of secretary of state and
notify the house in which it originated of that fact. If he dis-
approves a bill, he shall return it with his objections to the
house in which it originated. His objections shall be entered
on the journal. If, after reconsideration, two-thirds of that
house agree to pass the bill, it shall be sent, together with the
governor’s objections, to the other house, which shall likewise
reconsider it. If approved by two-thirds of that house it be-
comes a law and shall be deposited in the office of the secre-
tary of state. In such cases the votes of both houses shall be
determined by yeas and nays, and the names of the persons
voting for or against the bill shall be entered on the journal
of each house. Any bill not returned by the governor within
three days (Sundays excepted) after it is presented to him be-
comes a law as if he had signed it, unless the legislature by
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adjournment within that time prevents its return. Any bill
passed during the last three days of a session for any year
may be presented to the governor during the three days follow-
ing the day of final adjournment and becomes law if the gov-
ernor signs and deposits it in the office of the secretary of
state within 14 days after the adjournment of the legislature.
Any bill passed during the last three days of the session for
any year which is not signed and deposited within 14 days
after adjournment does not become a law.

If a bill presented to the governor contains several items of
appropriation of money, he may disapprove one or more of
the items, while approving the bill. At the time he signs the
bill the governor shall append to it a statement of the items
he disapproves and the disapproved items shall not take effect.
If the legislature is in session, he shall transmit to the house in
which the bill originated a copy of the statement, and the items
disapproved shall be separately reconsidered. If on reconsidera-
tion any item is approved by two-thirds of the members elected
to each house, it is a part of the law notwithstanding the ob-
jections of the governor.

DISAPPROVAL OF RESOLUTIONS. Sec. 24, Each or-
der, resolution or vote requiring the concurrence of the two
houses, except such as relate to the business or adjournment
of the legislature, shall be presented to the governor and is
subject to his disapproval as prescribed in case of a bill.

PUNISHMENT FOR DISORDERLY CONDUCT. Sec.
25. During a session each house may punish by imprisonment
for not more than twenty-four hours any person not a mem-
ber guilty of disorderly or contemptuous behavior in its
presence.

BANKING LAW. Sec. 26. To pass a general banking
law requires the vote of two-thirds of the members of each
house of the legislature.

ARTICLE V
Executive Department

OFFICERS IN EXECUTIVE DEPARTMENT. Section 1.
The executive department consists of a governor, lieutenant
governor, secretary of state, auditor, treasurer and attorney
general, who shall be chosen by the electors of the state. The
governor and lieutenant governor shall be chosen by a single
vote applying to both offices in a manner prescribed by law.

OFFICIAL TERM OF GOVERNOR AND LIEUTENANT
GOVERNOR; QUALIFICATIONS. Sec. 2. The term for
governor and lieutenant governor is four years and until a
successor is chosen and qualified. Each shall have attained the

.age of 25 years, shall have been a resident of the state for

one year next preceding his election and shall be a citizen of
the United States.

POWERS AND DUTIES OF GOVERNOR. Sec. 3. The
governor shall communicate by message to each session of the
legislature information touching the state and country. He is
commander-in-chief of the military and naval forces and may
call them out to execute the laws, suppress insurrection and
repel invasion. He may require the opinion in writing of the
principal officer in each of the executive departments upon any
subject relating to their duties. With the advice and consent
of the senate he may appoint notaries public and other officers
provided by law. He may appoint commissioners to take the
acknowledgment of deeds or other instruments in writing to be
used in the state. He shall take care that the laws be faithfully
executed. He shall fill any vacancy that may occur in the offices
of the secretary of state, treasurer, auditor, attorney general,
and the other state and district offices hereafter created by
law until the end of the term for which the person who had
vacated the office was elected or the first Monday in January
following the next general election, whichever is sooner, and
until a successor is chosen and qualified.




OFFICIAL TERM OF OTHER EXECUTIVE OFFICERS.
Sec. 4. The terms of the secretary of state, treasurer, attor-
ney general and state auditor are four years, and until a
successor is chosen and qualified. The duties and salaries of
the executive officers shall be prescribed by law.

DUTIES OF LIEUTENANT GOVERNOR AND SUC-
CESSION TO OFFICE OF GOVERNOR DURING EMER-
GENCY, Sec. 5. In case a vacancy occurs, from any cause
whatever, in the office of governor, the lieutenant governor
shall be governor during such vacancy. The compensation of
the lieutenant governor shall be prescribed by law. The last
elected presiding officer of the senate shall become lieutenant
governor in case a vacancy occurs in that office. In case the
governor is unable to discharge the powers and duties of his
office, the same devoives on the lieutenant governor. The
legislature may provide by law for the case of the removal,
death, resignation or inability both of the governor and lieu-
tenant governor to discharge the duties of governor and may
provide by law for continuity of government in periods of
emergency resulting from disasters caused by enemy attack
in this state, including but not limited to, succession to the
powers and duties of public office and change of the seat of
government.

OATH OF OFFICE TO BE TAKEN BY STATE OFFI-
CERS. Sec. 6. FEach officer created by this article before
entering upon his duties shall take and subscribe an oath or
affirmation to support the constitution of the United States
and of this state and to faithfully discharge the duties of his
office to the best of his judgment and ability.

PARDON BOARD. Sec. 7. The governor, the attorney
general and the chief justice of the supreme court constitute
a board of pardons. Its powers and duties shall be defined
and regulated by law, The governor in conjunction with the
board of pardons has power to grant reprieves and pardons
after conviction for an offense against the state except in cases
of impeachment.

ARTICLE VI
Judiciary

JUDICIAL POWER. Section 1, The judicial power of
the state is hereby vested in a supreme court, a district court
and such other courts, judicial officers and commissioners with
jurisdiction inferior to the district court as the legislature may
establish.

SUPREME COURT. Sec. 2. The supreme court consists
of one chief judge and not less than six or more than eight
associate judges as the legislature may establish. It shall have
original jurisdiction in such remedial cases as are prescribed
by law, and appellate jurisdiction in all cases, but there shall
be no trial by jury in the supreme court.

As provided by law judges of the district court may be
assigned temporarily to act as judges of the supreme court
upon its request,

The supreme court shall appoint to serve at its pleasure a
clerk, a reporter, a state law librarian and other necessary
employees.

JURISDICTION OF DISTRICT COURT. Sec. 3. The
district court has original jurisdiction in all civil and criminal
cases and shall have appellate jurisdiction prescribed by law.

JUDICIAL DISTRICTS; DISTRICT JUDGES. Secc. 4.
The number and boundaries of judicial districts shall be estab-
lished in the manner provided by law but the office of a district
judge may not be abolished during his term. There shall be
two or more district judges in each district. Each judge of the

district court in any district shall be a resident of that district
at the time of his selection and during his continuance in office.

QUALIFICATIONS; COMPENSATION. Sec. 5. Judges
of the supreme court and the district court shall be learned in
the law. The qualifications of all other judges and judicial
officers shall be prescribed by law. The compensation of all
judges shall be prescribed by the legislature and shall not be
diminished during their term of office.

HOLDING OTHER OFFICE. Sec. 6. A judge of the
supreme court or district court shall not hold any office under
the United States except a commission in a reserve component
of the military forces of the United States and shall not hold
any other office under this state. His term of office shall
terminate at the time he files as a candidate for an elective
office of the United States or for a nonjudicial office of this
state.

TERMS OF OFFICE; ELECTION; REELECTION. Sec.
7. The term of office of all judges shall be six years and until
their successors are qualified, and they shall be elected in the
manner provided by law by the electors of the territory where-
in they are to serve. )

VACANCY. Sec. 8. Whenever there is a vacancy in the
office of judge the governor shall appoint in the manner
provided by law a qualified person to fill the vacancy until a
successor is elected and qualified. The successor shall be elected
for a six-year term at the next general election occurring more
than one year after appointment.

RETIREMENT. Sec. 9. The legislature may provide by
law for retirement of all judges, for the extension of the term
of any judge who becomes eligible for retirement within three
years after expiration of the term for which he is selected and
for the retirement, removal or other discipline of any judge
who is disabled, incompetent or guilty of conduct prejudicial
to the administration of justice.

RETIRED JUDGES. Sec. 10. As provided by law a re-
tired judge may be assigned to hear and decide any cause over
which the court to which he is assigned has jurisdiction.

JURISDICTION OF PROBATE COURT. Sec. 11. Orig-
inal jurisdiction in law and equity for the administration of the
estates of deceased persons and all guardianship and incom-
petency proceedings, including jurisdiction over the adminis-
tration of trust estates and for the determination of taxes
contingent upon death shall be provided by law.

PROBATE JUDGES. Sec. 12. If the probate court is
abolished by law, judges of that court who are learned in the

. law shall become judges of the court that assumes jurisdiction
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of matters described in section 11.

DISTRICT COURT CLERKS. Sec. 13. There shall ‘be
in each county one clerk of the district court whose qualifica-
tions, duties and compensation shall be prescribed by law. He
shall serve at the pleasure of a majority of the judges of the.
district court in his district. )

ARTICLE VIO
Elective Franchise

ELECTIVE FRANCHISE. Section 1. Every person 18
years of age or more who has been a citizen of the United
States for three months and who has resided in the precinct
for 30 days next preceding an election shall be entitled to
vote in that precinct. The place of voting by one otherwise
qualified who has changed his residence within 30 days pre-
ceding the election shall be prescribed by law. A person not
meeting the above requirements; a person who has been con-
victed of treason or felony, unless restored to civil rights; a
person under guardianship; or a person who is non compos




mentis or insane; shall not be entitled or permitted to vote at
any election in this state,

RESIDENCE NOT LOST IN CERTAIN CASES. Sec. 2.
For the purpose of voting no person loses residence solely by
reason of his absence while employed in the service of the
United States nor while engaged upon the waters of this state
or of the United States nor while a student in any seminary
of learning nor while kept at any almshouse or asylum nor
while confined in any public prison. No soldier, seaman or
marine in the army or navy of the United States is a resident
of this state solely in consequence of being stationed within
the state.

UNIFORM OATH AT ELECTIONS. Sec. 3. The legis-
lature shall provide for a uniform oath or affirmation to be
administered at elections and no person shall be compelled
to take any other or different form of oath to entitle him to

vote.

CIVIL PROCESS SUSPENDED ON ELECTION DAY.
Sec. 4. During the day on which an election is held no per-
son shall be arrested by virtue of any civil process.

ELECTIONS BY BALLOTS. Sec. 5. All elections shall
be by ballot except for such town officers as may be directed
by law to be otherwise chosen.

RIGHT TO HOLD OFFICE. Sec. 6. Every person who
by the provisions of this article is entitled to vote at any elec-
tion and is 21 years of age is eligible for any office elective
by the people in the district wherein he has resided 30 days
previous to the election, except as otherwise provided in this
constitution or the constitution and law of the United States.

OFFICIAL YEAR OF THE STATE. Sec. 7. The official
year for the state of Minnesota commences on the first Mon-
day in January in each year, and all terms of office terminate
at that time. The general election shall be held on the first
Tuesday after the first Monday in November in each even-
numbered year.

ELECTION RETURNS TO BE SENT TO SECRETARY
OF STATE. Sec. 8. The returns of every election for of-
ficeholders elected statewide shall be made to the secretary of
state, who shall call to his assistance two or more of the judges
of the supreme court and two disinterested judges of the dis-
trict courts. They shall constitute a board of canvassers to
canvass the returns and declare the result within three days
after the canvass.

ARTICLE VIII
Impeachment and Removal from Office

IMPEACHMENT POWERS. Section 1. The house of
representatives has the sole power of impeachment through a
concurrence of a majority of all its members., All impeach-
ments shall be tried by the senate, When sitting for that pur-
pose, senators shall be upon oath or affirmation to do justice
according to law and evidence. No person shall be convicted
without the concurrence of two-thirds of the senators present.

IMPEACHMENT AND REMOVAL FROM OFFICE, Sec.
2. The governor, secretary of state, treasurer, auditor, attor-
ney general and the judges of the supreme and district courts
may be impeached for corrupt conduct in office or for crimes
and misdemeanors; but judgment shall not extend further than
to removal from office and disqualification to hold and enjoy
any office of honor, trust or profit in this state. The party
convicted shall also be subject to indictment, trial, judgment
and punishment according to law.

Sec. 3. No officer shall exercise the duties of his office
after he has been impeached and before his acquittal.
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Sec. 4. No person shall be tried on impeachment before he
has been served with a copy thereof at least 20 days previous
to the day set for ftrial.

Sec. 5. The legislature of this state may provide for the
removal of inferior officers for malfeasance or nonfeasance
in the performance of their duties.

ARTICLE IX
Amendments to the Constifution

AMENDMENTS TO CONSTITUTION; MAJORITY VOTE
OF ELECTORS VOTING MAKES AMENDMENT VALID.
Section 1. A majority of the members elected to each house
of the legislature may propose amendments to this constitution.
Proposed amendments shall be published with the laws passed
at the same session and submitted to the people for their
approval or rejection at a general election. If a majority of all
the electors voting at the election vote fo ratify an amendment,
it becomes a part of this constitution. If two or more amend-
ments are submitted at the same time, voters shall vote for
or against each separately. °

REVISION OF CONSTITUTION. Sec. 2. Two-thirds of
the members elected to each house of the legislature may
submit to the electors at the next general election the question
of calling a convention to revise this constitution. If a majority
of all electors voting at the election vote for a convention,
the legislature at its next session shall provide by law for calling
the convention. The convention shall consist of as many dele-
gates as there are members of the house of representatives.
Delegates shall be chosen in the same manner as members
of the house of representatives and shall meet within three
months after their election. Section 5 of Article IV of the
comstitution does not apply to election to the convention.

SUBMISSION TO PEOPLE OF REVISED CONSTITU-
TION DRAFTED AT CONVENTION. Sec. 3. A conven-
tion called to revise this constitution shall submit any revision.
to the people for approval or rejection at the next general
election held not less than 90 days after submission of the
revision. If three-fifths of all the electors voting on the ques-
tion vote to ratify the revision, it becomes a new constitution.
of the state of Minnesota.

ARTICLE X
Taxation

POWER TO TAX. Section 1. The power of taxation shall
never be surrendered, suspended or contracted away. Taxes
shall be uniform upon the same class of subjects and shall be
levied and collected for public purposes, but public burying
grounds, public school houses, public hospitals, academies, col-
leges, universities and seminaries of learning, churches, church
property and houses of worship, institutions of purely public
charity and public property used exclusively for any public
purpose shall be exempt from taxation except as provided in
this section. There may be exempted from taxation personal
property not exceeding in value $200 for each household, in-
dividual or head of a family and household goods and farm
machinery as the legislature determines. The legislature may
authorize municipal corporations to levy and collect assess-
ments for local improvements upon property benefited thereby
without regard to cash valuation, The legislature by law may
define or limit the property exempt under this section other
than churches, houses of worship and property used solely
for educational purposes by.academies, colleges, universities
and seminaries of learning.

FORESTATION AND REFORESTATION, Sec. 2. To
encourage and promote forestation and reforestation of lands
in this state, whether owned by private persons or the public,




laws may be enacted fixing in advance a definite and limited
annual tax on such lands for a term of years and imposing a
yield tax upon the timber and other forest products at or
after the end of the term.

OCCUPATION TAX. Sec. 3. Every person engaged in
the business of mining or producing iron ore or other ores in
this state shall pay to the state an occupation tax on the
valuation of all ores mined or produced, which tax shall be
in addition to all other taxes provided by law. The tax is due
on May first of the calefidar year next following the mining
or producing. The valuation of ore for the purpose of deter-
mining the amount of tax shall be ascertained as provided by
law. Funds derived from the tax shall be used as follows: S0
percent to the state general revenue fund, 40 percent for the
support of elementary and secondary schools and ten percent
for the general support of the university.

AIRCRAFT FUEL. Sec. 4. The state may levy an excise
tax upon any fluids or other means or instrumentalities for
propelling aircraft or for propelling motor or other vehicles
or other equipment used for airport purposes and not used on
the public highways of this state.

AIRCRAFT TAX. Sec. 5. The legislature may tax on a
more onerous basis than other personal property aircraft using
the air space overlying the state and the airports thereof. Any
such tax on aircraft shall be in lieu of all other taxes. The
legislature may impose the tax upon aircraft of companies
paying taxes under any gross earnings system of taxation not-
withstanding that earnings from the aircraft are included in the
earnings upon which gross earnings taxes are computed. The
law may exempt from taxation aircraft owned by a nonresident
of the state and temporarily using the air space overlying the
state or its airports.

TACONITE TAXATION. Sec. 6. Laws of Minnesota
1963, Chapter 81, relating to the taxation of taconite and semi-
taconite, and facilities for the mining, production and benefi-
ciation thereof shall not be repealed, modified or amended, nor
shall any laws in conflict therewith be valid, until November
4, 1989; and laws may be enacted, fixing or limiting for a
period of not more than 25 years but not extending beyond the
year 1990, the tax to be imposed upon persons or corporations
engaged in (1) the mining, production or beneficiation of cop-
per, (2) the mining, production or beneficiation of copper-
nickel, or (3) the mining, production or beneficiation of nickel.
Taxes imposed upon the mining or quarrying of taconite or
semi-taconite and upon the production of iron ore concen-
trates therefrom which are in lieu of a tax on real or personal
property shall not be considered to be occupation, royalty or
excise taxes within the meaning of this amendment.

CHANGE OF FORM OF TAXATION OF RAILROADS
TO BE VOTED UPON. Sec. 7. Any law heretofore or
hereafter enacted which provides that railroad companies shall
pay a certain percentage of their gross earnings in lieu of all
other taxes and assessments upon their real estate, roads, rolling
stock and other personal property may be amended or re-
pealed only by a law ratified by a majority of the electors of
the state voting at a general election.

ARTICLE X1
Appropriations and Finances

APPROPRIATIONS REQUIRED. Section 1. No money
shall be paid out of the treasury of this state except in pur-
suance of an appropriation by law.

CREDIT OF THE STATE LIMITED. Sec. 2. The credit
of the state shall never be given or loaned in aid of any indi-
vidual, association or corporation except as hereinafter pro-
vided.
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INTERNAL IMPROVEMENTS. Sec. 3. The state shall
never be a party in carrying on works of internal improvements
except as authorized by this constitution. If grants have been
made to the state especially dedicated to specific purposes the
state shall devote the avails of the grants to those purposes
and may pledge or appropriate the revenues derived from the
works in aid of their completion.

POWER TO CONTRACT PUBLIC DEBTS. Sec. 4. The
state may contract public debts for which its full faith, credit
and taxing powers may be pledged at the times and in the
manner authorized by law, but only for the purposes and
subject to the conditions stated in section 5. Public debt in-
cludes any obligation payable directly in whole or in part from
a tax of statewide application on any class of property, income,
transaction or privilege, but does not include any obligation
which is payable from revenues other than taxes.

PURPOSES OF DEBT; AUTHORIZED IMPROVEMENTS.
Sec. 5. Public debt may be contracted and works of internal
improvements carried on for the following purposes:

(a) to acquire and to better public land and buildings and
other public improvements of a capital nature and to provide
monies to be appropriated or loaned to any agency or political
subdivision of the state for such purposes if the law author-
izing the debt is adopted by the vote of at least three-fifths of
the members of each house of the legislature;

(b) to repel invasion or suppress insurrection in time of war;
(c) to borrow temporarily as authorized in section 6;

(d) to refund outstanding bonds of the state or any of its
agencies whether or not the full faith and credit of the state
has been pledged for the payment of the bonds;

(e) to establish and maintain highways subject to the limita-
tions of Article XIV;

(f) to promote forestation and prevent and abate forest
fires, including the compulsory clearing and improving of wild
lands whether public or private;

(g) to construct, improve and operate airports and other air
navigation facilities;

(h) to develop the state’s agricultural resources by extend-
ing credit upon real estate security in the manner and upon
the terms prescribed by law;

and (i) as otherwise authorized in this constitution.

As authorized by law political subdivisions may engage in
the works permitted by (f) and (g) and contract debt therefor.

Sec. 6. As authorized by law certificates of indebtedness
may be issued during a biennium, commencing on July 1 in
each odd-numbered year and ending on and including June 30
in the next odd-numbered year, in anticipation of the collection
of taxes levied for and other revenues appropriated to any
fund of the state for expenditure during that biennium.

No certificates shall be issued in an amount which with in-
terest thereon to maturity, added to the then outstanding cer-
tificates against a fund and interest thereon to maturity, will
exceed the then unexpended balance of all monies which will
be credited to that fund during the biennium under existing
laws. The maturities of certificates may be extended by re-
funding to a date not later than December 1 of the first full
calendar year following the biennium in which the certificates
were issued. If monies on hand in any fund are not sufficient
to pay all non-refunding certificates refunding the same, plus
interest thereon, which are outstanding on December 1 im-
mediately following the close of the biennium, the state auditor
shall levy upon all taxable property in the state a tax collectible
in the ensuing year sufficient to pay the same on or before




December 1 of the ensuing year with interest to the date or
dates of payment.

Sec. 7. Public debt other than certificates of indebtedness
authorized in section 6 shall be evidenced by the issuance of
bonds of the state. All bonds issued under the provisions of
this section shall mature not more than 20 years from their
respective dates of issue and each law authorizing the issuance
of bonds shall distinctly specify the purposes thereof and the
maximum amount of the proceeds authorized to be expended
for each purpose. The state treasurer shall maintain a separate
and special state bond fund on his official books and records.
When the full faith and credit of the state has been pledged
for the payment of bonds, the state audilor shall levy each
year on all taxable property within the state a tax sufficient
with the balance then on hand in said fund to pay all principal
and interest on bonds issued under this section due and to
become due within the ensuing year and to and including July
1 in the second ensuing year. The legislature by law may
appropriate funds from any source to the state bond fund.
The amount of monies actually received and on hand pursuant
to appropriations prior to the levy of the tax in any year shall
be used to reduce the amount of tax otherwise required to
be levied.

PERMANENT SCHOOL FUND; SOURCE; INVEST-
MENT. Sec. 8. The permanent school fund of the state con-
sists of (a) the proceeds of lands granted by the United States
for the use of schools within each township, (b) the proceeds
derived from swamp lands granted to the state, (c) all cash
and investments credited to the permanent school fund and to
the swamp land fund, and (d) all cash and investments credited
to the internal improvement land fund and the lands therein.
No portion of these lands shall be sold otherwise than at pub-
lic sale, and in the manner provided by law. All funds arising
from the sale or other disposition of the lands, or income ac-
cruing in any way before the sale or disposition thereof, shall
be credited to the permanent school fund. Within limitations
prescribed by law, to secure the maximum return thereon con-
sistent with the maintenance of the perpetuity of the fund and
with the approval of the state board of investment the fund
may be invested in (1) interest-bearing fixed income securities
of the United States and of its agencies, fixed income securities
guaranteed in full as to payment of principal and interest by the
United States, bonds of the state of Minnesota, or its political
subdivisions or agencies, or of other states, but not more than
50 percent of any issue by a political subdivision shall be pur-
chased; (2) stocks of corporations on which cash dividends
have been paid from earnings for five consecutive years or
longer immediately prior to purchase, but not more than 20
percent of the fund shall be invested therein at any given time
nor more than one percent in stock of any one corporation,
nor shall more than five percent of the voting stock of any
one corporation be owned; (3) bonds of corporations whose
earnings have been at least three times the interest requirements
on outstanding bonds for five consecutive years or longer im-
mediately prior fo purchase, but not more than 40 percent of
the fund shall be invested in corporate bonds at any given
time, The percentages referred to above shall be computed
using the cost price of the stocks or bonds. The principal of
the permanent school fund shall be perpetual and inviolate
forever. This does not prevent the sale of any public or private
stocks or bonds at less than the cost to the fund; however, all
losses not offset by gains shall be repaid to the fund from the
interest and dividends earned thereafter. The net interest
and dividends arising from the fund shall be distributed to the
different school districts of the state in proportion to the num-
ber of students in each district between the ages of five and
21 years.

A board of investment consisting of the governor, the state
auditor, the state treasurer, the secretary of state and the
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attorney general is hereby constituted for the purpose of ad-
ministering and directing the investment of all state funds. The
state board of investment shall not permit state funds to be
used for the underwriting or direct purchase of municipal
securities from the issuer or his agent.

INVESTMENT OF PERMANENT UNIVERSITY FUND,
Sec. 9. The permanent university fund of this state may be
loaned to or invested in the bonds of any county, school dis-
trict, city, town or village of this state and in first morigage
loans secured upon improved and cultivated farm lands of this
state, but no such investment or loan shall be made until
approved by the board of investment designated by law to
regulate the investment of the funds of this state; nor shall a
loan or investment be made when the bonds to be issued or
purchased would make the entire bonded indebtedness exceed
15 percent of the assessed valuation of the taxable property of
the county, school district, city, town or village issuing the
bonds; nor shall any farm loan or investment be made when
the investment or loan would exceed 30 percent of the actual
cash value of the farm land mortgaged to secure the invest-
ment; nor shall investments or loans be made at a lower rate
of interest than two percent per annum nor for a shorter period
than one year nor for a longer period than 30 years.

EXCHANGE OF PUBLIC LANDS; RESERVATION OF
RIGHTS. Sec. 10. As the legislature may provide, any of
the public lands of the state, including lands held in trust for
any purpose, with the unanimous approval of a commission
consisting of the governor, the attorney general and the state
auditor, may be exchanged for lands of the United States or
privately owned lands. Lands so acquired shall be subject to
the trust, if any, to which the lands exchanged therefor were
subject. The state shall reserve all mineral and water power
rights in lands transferred by the state.

TIMBER LANDS SET APART AS STATE FORESTS;
DISPOSITION OF REVENUE. Sec. 11. Such of the school
and other public lands of the state better adapted for the pro-
duction of timber than for agriculture may be set apart as state
school forests or other state forests, as the legislature may
provide. The legislature may provide for their management on
forestry principles. The net revenue therefrom shall be used for
the purposes for which the lands were granted to the state,

COUNTY, CITY OR TOWNSHIP AID TO RAILROADS
LIMITED. Sec. 12. The legislature shall not authorize any
county, township or municipal corporation to become indebted
to aid in the construction or equipment of railroads to any
amount that exceeds five per cenl of the value of the taxable
property within the county, township or municipal corporation.
The amount of the taxable property shall be determined by the
last assessment previous to the incurring of the indebtedness.

STATE SCHOOL FUND; INVESTMENT; SAFE KEEP-
ING; ALL STATE FUNDS TO BE DEPOSITED IN NAME
OF STATE. Sec. 13. All officers and other persons charged
with the safekeeping of state funds shall be required to give
ample security for funds received by them; to keep an accurate
entry of each sum received and of each payment and transfer.
If any person converls to his own use in any manner or form,
or shall loan, with or without interest, or shall deposit in his
own name, or otherwise than in the name of the state of Min-
nesola; or shall deposit in banks or with any person or persons,
or exchange for other funds or property, any portion of the
funds of the state or the school funds aforesaid, except in the
manner prescribed by law, every such act shall be and consti-
tute an embezzlement of so much of the aforesaid state and
school funds, or either of the same, as shall thus be taken, or
loaned, or deposited or exchanged, and shall be a felony; and
any failure to pay over, produce or account for the state
school funds, or any part of the same entrusted to such officer
or persons as by law required on demand, shall be held and be
taken to be prima facie evidence of such embezzlement,




ARTICLE X1l
Special Legislation; Local Government

AGAINST SPECIAL LEGISLATION. Section 1. In all
cases when a general law can be made applicable, a special law
shall not be enacted except as provided in section 2, Whether
a general law could have been made applicable in any case
shall be judicially determined without regard to any legisla-
tive assertion on that subject. The legislature shall pass no
local or special law authorizing the laying out, opening, alter-
ing, vacating or maintaining of roads, highways, streets or
alleys; remitting fines, penalties or forfeitures; changing the
names of persons, places, lakes or rivers; authorizing the
adoption or legitimation of children; changing the law of
descent or succession; conferring rights upon minors; declaring
any named person of age; giving effect of informal or invalid
wills or deeds, or affecting the estates of minors or persons
under disability; granting divorces; exempting property from
taxation or regulating the rate of interest on money; creating
private corporations, or amending, renewing, extending or
explaining the charters thereof; granting to any private corpora-
tion, association or individual any special or exclusive privi-
lege, immunity or franchise whatever or authorizing public
taxation for a private purpose, The inhibitions of local or
special laws in this section shall not prevent the passage of
general laws on any of the subjects enumerated,

SPECIAL LAWS. Sec. 2. Every law which upon its ef-
fective date applies to a single local government unit or to a
group of such units in a single county or a number of contigu-
ous counties is a special law and shall name the unit, or in the
latter case the counties, to which it applies, The legislature
may enact special laws relating to local government units, but
a special law unless otherwise provided by general law shall
become effective only after its approval by the affected unit
expressed through the voters of the governing body and by
such majority as the legislature may direct. Any special law
may be modified or superseded by a later home rule charter
or amendment applicable to the same local government unit,
but this does not prevent the adoption of subsequent laws on
the same subject. The legislature may repeal any existing
special or local laws, but shall not amend, extend or modify
any of the same except as in this section,

LOCAL GOVERNMENT, LEGISLATION AFFECTING.
Sec. 3. The legislature may provide by law for the creation,
organization, administration, consolidation, division and dis-
solution of local government units and their functions, for the
change of boundaries thereof, for their elective and appointive
officers including qualifications for office and for the transfer
of county seats. A county boundary may not be changed or
county seat transferred until approved in each county affected
by a majority of the voters voting on the question.

HOME RULE CHARTERS. Sec. 4. Any city or village,
and any county or other local government unit when authorized
by law, may adopt a home rule charter for its government. A
charter shall become effective if approved by such majority of
the voters of the local government unit as the legislature pre-
scribes by general law. If a charter provides for the consolida-
tion or separation of a city or county, in whole or in part, it
shall not be effective without approval of the voters both in the
city and in the remainder of the county by the majority re-
quired by law,

CHARTER COMMISSIONS. Sec, 5. The legislature shall
provide by law for charter commissions. Notwithstanding any
other constitutional limitations the legislature may require that
commission members be freeholders, provide for their appoint-
ment by judges of the district court, and permit any member
to hold any other elective or appointive office other than judi-
cial. Home rule charter amendments may be proposed by a
charter commission or by a petition of five percent of the
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voters of the local government unit as determined by law and
shall not become effective until approved by the voters by the
majority required by law. Amendments may be proposed and
adopted in any other manner provided by law. A local govern-
ment unit may repeal its home mule charter and adopt a
statutory form of government or a new charter upon the same
majority vote as is required by law for the adoption of a
charter in the first instance.

ARTICLE XIII
Miscellaneous Subjects

UNIFORM SYSTEM OF PUBLIC SCHOOLS. Section 1.
The stability of a republican form of government depending
mainly upon the intelligence of the people, it is the duty of
the legislature to establish a general and uniform system of
public schools. The lepislature shall make such provisions by
taxation or otherwise as will secure a thorough and efficient
system of public schools throughout the state.

PROHIBITION AS TO AIDING SECTARIAN SCHOOLS.
Sec. 2. In no case shall any public monies or property be
appropriated or used for the support of schools wherein the
distinctive doctrines, creeds or tenets of any particular Christian
or other religious sect are promulgated or taught.

UNIVERSITY OF MINNESOTA. Sec, 3. All the rights,
immunities, franchises and endowments heretofore granted or
conferred upon the University of Minnesota are perpeutated
unto the university.

LANDS TAKEN FOR PUBLIC USE, Sec. 4. Lands may
be taken for public way and for the purpose of granting to any
corporation the franchise of way for public use. In all cases,
however, a fair and equitable compensation shall be paid for
the lands and for the damages arising from taking it. All
corporations which are common carriers enjoying the right of
way in pursuance of the provisions of this section shall be
bound to carry the mineral, agricultural and other productions
of manufacturers on equal and reasonable terms.

PROHIBITION OF LOTTERIES. Sec. 5. The legislature
shall not authorize any lottery or the sale of lottery tickets.

AGAINST COMBINATIONS OR POOLS TO AFFECT
MARKETS. Sec. 6. Any combinations of persons either as
individuals or as members or officers of any corporation to
monopolize the markets for food products in this state or to
interfere with or restrict the freedom of such markets is a
criminal conspiracy and shall be punished as the legislature
may provide,

NO LICENSE TO PEDDLE. Sec. 7. Any person may
sell or peddle the products of the farm or garden occupied and
cultivated by him without obtaining a license therefor.

VETERANS BONUSES. Sec. 8. The state may pay an
adjusted compensation to persons who served in the Armed
Forces of the United States during the period of the Vietnam
conflict. Whenever authorized and in the amounts and on the
terms fixed by law, the state may expend monies and may
pledge the public credit to provide money for the purposes of
this section. The duration of the Vietnam conflict may be de-
fined by law.

MILITIA ORGANIZATION. Sec. 9. The legislature shall
pass laws necessary for the organization, discipline and service
of the militia of the state.

SEAT OF GOVERNMENT. Sec. 10, The seat of gov-
ernment of the state is at the city of St. Paul, The legislature
may provide by law for a change of the seat of government by
a majority vote of the people or may locate the same upon the
land granted by Congress for the seat of government, If the
seat of government is changed, the capitol building and grounds




shall be dedicated to an institution for the promotion of science,
literature and the arts to be organized by the legislature of the
state and of which institution the Minnesota Historical Society
ghall always be a department.

STATE SEAL, Sec. 11. A seal of the state shall be kept
by the secretary of state and used by him officially. 1t shall be
called the great seal of the state of Minnesota,

ARTICLE XIV
Public Highway Sysiem

AUTHORITY OF STATE. Section 1. The state may con-
struct and maintain public highways, may assist political sub-
divisions in such work and by law may authorize any political
subdivisions to aid in such work within its boundaries.

TRUNK HIGHWAY SYSTEM. Sec. 2. There is hereby
created a trunk highway system which shall be constructed and
maintained as public highways by the state. The highways shall
extend as nearly as appropriate along the routes number 1
through 70 described in the constitutional amendment adopted
November 2, 1920, and the routes described in any act of
the legislature which has made or hereafter makes a route a
part of the trunk highway system.

The legislature may add by law new routes to the trunk
highway system. The trunk highway system may not exceed
12,200 miles in extent, except the legislature may add trunk
highways in excess of the mileage limitation as necessary or
expedient to take advantage of any federal aid made available
by the United States to the state of Minnesota,

Any route added by the legislature to the trunk highway
system may be relocated or removed from the system as pro-
vided by law. Trunk highways numbered 1 through 70 may be
relocated as provided by law but no relocation shall cause a
deviation from the starting points or terminals nor cause
any deviation from the various villages and cities through which
the routes are to pass under the constitutional amendment
adopted November 2, 1920. The location of routes may be
determined by boards, officers or tribunals in the manner pre-
scribed by law.

COUNTY STATE-AID HIGHWAY SYSTEM. Sec. 3. A
county state-aid highway system shall be constructed and
maintained by the counties as public highways in the manner
provided by law, The system shall include streets in municipali-
ties of less than 5,000 population where necessary to provide
an integrated and coordinated highway system and may in-
clude similar streets in larger municipalities,

MUNICIPAL STATE-AID STREET SYSTEM. Sec. 4. A
municipal state-aid street system shall be constructed and
maintained as public highways by municipalities having a
population of 5,000 or more in the manner provided by law.

HIGHWAY USER TAX DISTRIBUTION FUND, Sec. 5.
There is hereby created a highway user tax distribution fund to
be used solely for highway purposes as specified in this article.
The fund consists of the proceeds of any taxes authorized by
sections 9 and 10 of this article. The net proceeds of the taxes
shall be apportioned: 62 percent to the trunk highway fund;
29 percent to the county state-aid highway fund; nine percent
to the municipal state-aid street fund. Five percent of the net
proceeds of the highway user tax distribution fund may be set
aside and apportioned by law to one or more of the three
foregoing funds. The balance of the highway user tax distribu-
tion fund shall be transferred to the trunk highway fund, the
county state-aid highway fund, and the municipal state-aid
street fund in accordance with the percentages hereinbefore set
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forth, No change in the apportionment of the five percent may
be made within six years of the last previous change.

TRUNK HIGHWAY FUND. Sec. 6. There is hereby cre-
ated a trunk highway fund which shall be used solely for the
purposes specified in section 2 of this article and the payment
of principal and interest of any bonds issued under the author-
ity of section 11 of this article, and any bonds issued for trunk
highway purposes prior to July 1, 1957, All payments of prin-
cipal and interest on bonds shall be a first charge on monies
coming into this fund during the year in which the principal
or interest is payable.

COUNTY STATE-AID HIGHWAY FUND. Sec. 7. There
is hereby created a county state-aid highway fund. The county
state-aid highway fund shall be apportioned among the coun-
ties as provided by law. The funds apportioned shall be used by
the counties as provided by law for aid in the construction and
maintenance of connty state-aid highways. The legislature may
authorize the counties by law to use a part of the funds appor-
tioned to them to aid in the construction and maintenance of
other county highways, township roads, municipal streets and
any other public highways, including but not limited to trunk
highways and municipal state-aid streets within the respective
counties,

MUNICIPAL STATE-AID STREET FUND. Sec. 8. There
is hereby created a municipal state-aid street fund to be appor-
tioned as provided by law among municipalities having a popu-
lation of 5,000 or more. The fund shall be used by municipali-
ties as provided by law for construction and maintenance of
municipal state-aid streets. The legislature may authorize mu-
nicipalities to use a part of the fund in the construction and
maintenance of other municipal streets, trunk highways and
county state-aid highways within the counties in which the
municipality is located,

TAXATION OF MOTOR VEHICLES. Sec. 9. The state
may fax motor vehicles on a more onerous basis than other
personal property. Any such tax on motor vehicles shall be
in lien of all other taxes thereon, except wheelage taxes im-
posed by political subdivisions solely for highway purposes.
The legislature may impose such tax upon motor vehicles of
companies paying taxes under the gross earnings system of
taxation notwithstanding that earnings from the vehicles may
be included in the earnings upon which gross earnings taxes
are computed. The law may exempt from taxation any motor
vehicle owned by a non-resident of the state properly licensed
in another state and transiently or temporarily using the streets
and highways of the state. The proceeds of the tax shall be
paid into the highway user tax distribution fund.

TAXATION OF MOTOR FUEL. Sec. 10. The state may
levy an excise tax upon any substance for propelling vehicles
used on the public highways of this state or upon the business
of selling it. The proceeds of the tax shall be paid into the
highway user tax distribution fund,

BONDS, 8ec. 11. The legislature may provide by law for
the sale of bonds to carry out the provisions of section 2, Bonds
issued and unpaid shall not at any time exceed $150,000,000
par value. The proceeds shall be paid into the trunk highway
fund. Any bonds shall mature serially over a term not exceed-
ing 20 years, shall not be sold for less than par and accrued
interest and shall not bear interest at a greater rate than five
percent per annum. If the trunk highway fund is not adequate
to pay principal and interest of the bonds authorized by the
legislature as hereinbefore provided when due, the legislature
may levy upon all taxable property of the state in an amount
sufficient to meet the deficiency or it may appropriate to the
monies in the state treasury not otherwise appropriated,




APPENDIX D — TEXT OF THE LEGISLATIVE ARTICLE AMENDMENT RELATING TO REAPPOR-
TIONMENT AND SPECIAL SESSIONS

A bill for an act

proposing an amendment to the Minnesofa Constitution, Axticle IV, Sections 1, 2, 23 and 24; providing for
periodic redistricting of congressional and legislative seafs, terms of legislators and special legisiative sessions.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

Section 1. The following amendment to the Minnesota
Constitution, Article IV, Sections 1, 2, 23 and 24, is proposed
to the people. If the amendment is adopted Article IV, Sec-
tion 1, will read as follows:

Section 1. The legisiature shall consist of the senate and
house of representatives. The senate shall be composed of
me]]]bem 2 e-Ad] e &0 Ot LR He—hRea55—8

elected by the qualified voters at the general election

held in an even numbered year for a term beginning at noon
of the second Tuesday in January next following the election
and ending al noon of the second Tuesday in January four
years thereafter, except that there shall be an entire new elec-
tion of all the senators at the election of representatives next
succeeding each new districting provided for in this article.
The house of representatives shall be composed of members
elected by the qualified voters at the general election held in
each even numbered year for a term beginning at noon of the
second Tuesday in January next following the election and
ending at noon of the second Tuesday in January two years
thereafter.

The legislature shall meet at the seat of government in reg-
ular session in each biennium at the times preseribed by law
for not exceeding a total of 120 legislative days. The legisla-
ture shall not meet in regular session, nor in any adjournment
thereof, after the first Monday following the third Saturday
in May of any year. After meeting at a time prescribed by
law, the legislature may adjourn to another time. “Legislative
day" shall be defined by law.

A special session of the legislature may be called as-ethes
i i i £ by the governor as provided

by this constitution. The legislature may also call itself into
session upon the petition of two-thirds of the members of each
house.

Article IV, Section 2, will read as follows:
Sec. 2. The number of members who compose the senate
and house of representatives shall be prescribed by law,. but

Article IV, Section 23, will read as follows:
Sec. 23, re—legislature—shall—have—the—pe

The entire state shall be divided into as many separate con-

there are conpgressmen, senators and representatives respec-
tively. No representative district shall be divided in the forma-
tion of a senate district. The congressional, senatorial and
representative districts, respectively, shall be separately num-
bered in a regular series.

Congressional, senatorial and representative districts shall
be composed of compact and contiguous territory and be as
nearly equal in population as is practicable,

Unless absolutely necessary to meet the other standards set
forth in this section, no county, city, town, township or ward
shall be divided in forming a congressional, senatorial or rep-
resentative district,

and Article IV, Section 24, will read as follows:
.Sﬁc.u. ;..‘_,,‘.., RO S =0 RS 2

it apportionmen neeydded 5 in—this—astiole !&!hﬂa.ch
year following that in which the federal decennial census is
officially reported as required by federal law, or whenever a
new districting is required by court order, the districting com-
mission created under this section shall prescribe anew the
bounds of the congressional, senatorial and representative dis-
tricts in the state.

The commission shall also prescribe anew the bounds of
senatorial or representative districts whenever the number of
members who compose the senate or house has been altered

by law.,
In performing these duties, the commission shall be guided

by the standards set forth in section 23 of this article and shall
assure all persons fair representation.

(b) Not later than January 15 of the year following that
in which the federal decennial census is officially reported as
required by federal law, the governor shall request the persons

designated herein to appoint members of the districting com-

gressional, senatorial and representative election districts -as

mission, as hereinafter provided,
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(c) (1) The districting commission - shall consist of 13

members and the concurrence of eight of its members shall be

(6) Members of ‘the commission shall hold office until the
new districting in which they participated becomes effective.

required to adopt a final plan of districting.

The speaker and minority leader of the house of represen-
tatives, or two representatives appointed by them, shall be
members.. The majority and minority leaders of the senate,
or two senators appointed by them, shall be members.

The governor shall appoiﬁt two members, Two members
shall be appointed by the state executive committee of each
political party, other than that to which the governor belongs,
whose candidate for governor received 20 or more percent of
the votes at the most recent gubernatorial election, or by any
successor authority to the state executive committee which is
charged by law with the administration of the party’s affairs.

Within ten days after the governor has requested the appoint-
ment of a districting commission, the speaker and minority
leader of the house of representatives, the majority and minor-
ity leaders of the senate, the governor and the state executive
committees of the political parties, or their successor author-
ities, shall certify the members of the commission to the sec-
retary of state! and notify the secretary of state of any failure
to make an appointment.

Within three days after receiving notice that an appointing
authority has failed to appoint its quota of members, the sec-
retary of state shall so inform the chief justice of the state
supreme court. Within ten days after such information has
been. received, a majority of the entire membership of the
supreme court shall appoint the necessary number of com-
mission members and certify them to the secretary of state.

The commission members so certified shall meet within
seven days of their certification and within 17 days thereafter
shall elect, by unanimous vote, the number of members nec-
essary to complete the commission and certify them to the
secretary of state, or notify the secretary of state of their
failure to do so. Within three days after receiving notice of
failure to complete the membership of the commission, the
secretary of state shall so inform the chief justice of the state

Except for the speaker and minority leader of the house of
representatives, the majority and minority leaders of the senate
and their designees, they shall not be eligible for election to
Congress or the state legislature until the general election fol-
lowing the first one under the districting in which they par-

(7) The secretary of state shall be secretary of the com-
mission without vote and in that capacity shall furnish all
technical services requested by the commission. Commission
members shall receive compensation at a rate not less than
$35 per day plus expenses. The legislature shall appropriate
funds to enable the commission to perform its duties.

(d) (1) Not later than five months after the commission
has been finally constituted, or the population count for the
state and its political subdivisions as determined by the federal
decennial census is available, whichever is later in time, the
commission shall file its final districting plans and maps of the
districts with the secretary of state.

(2) Within ten days from the date of such filing, the secre-
tary of state shall publish the final plans once in at least one
newspaper of general circulation in each congressional, sena-
torial and representative district. The publication shall contain
maps showing all the new congressional, senatorial and repre-
sentative districts in the state and a separate map showing the
districts in the principal area served by the newspaper in which
publication is made. The publication shall also state the popu-
lation of the congressional, senatorial and representative dis-
tricts having the smallest and largest population, respectively,
and the percentage variation of such districts from the average
population for congressional, senatorial and representative dis-
tricts,

(3) The final plans shall have the force and effect of law
upon the date of such publications.

(4) The secretary of state shall keep a public record of all
the proceedings of the commission.

supreme court. Within 17 days after such information has
been received, a majority of the entire membership of the
supreme court shall appoint the members necessary to com-
plete the commission and certify them to the secretary of state.

(2) No United States senator, member of the United States
house of representatives and no member of the state senate
or house, other than the speaker and minority leader of the
house, the majority and minority leaders of the senate, and
their appointees, if any, shall be eligible for membership on
the commission.

(3) In making their appointments, the state executive com-
mittees, or their successor authorities, the eight original com-
mission members and the state supreme court shall give due
consideration to the representation of the various geographical
areas of the state.

(4) Any vacancy on the commission shall be filled within
five days by the authority that made the original appointment.

(5) A majority of all the members of the commission shall
choose a chairman and a vice chairman and establish its rules
of procedure.

See note on page 18 above.
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(e) Within 30 days after any redistricting plan adopted by
the commission is published by the secretary of state, any
qualified voter may petition the state supreme court to review
the plan. The state supreme court shall have original jurisdic-
ion to review such plan, exclusive of all other courts of this
state.

If a petition for review is filed, the state supreme court shall
determine whether such plan complies with the requirements
of this constitution and the United States constitution. If the
state supreme court determines that such plan complies with
constitutional requirements, it shall dismiss the petition within
45 days of the filing of the original petition. If the state su-
preme court, or any United States court, finally determines
that such plan does not comply with constitutional require-
ments, the state supreme court, within 45 days of the filing
of the original petition or 30 days of the decision of the United
States court, shall modify the plan so that it complies with
constitutional requirements and direct that the modified plan
be adopted by the commission.

(f) If the commission fails to adopt final plans to prescribe
anew the bounds of congressional, senatorial and representa-
tive districts by the time specified herein, each member of the
commission, individually or jointly with other members, may




submit a proposed plan or ‘plans to the state supreme court

review by the state supreme court and the federal courts in

within 30 days after the date for commission action has ex-

the manner provided for review of a plan adopted by the dis-

pired. Within90 days after such submission, the supreme court

tricting commission.

shall select the plan which it finds most closely satisfies the
requirements of this constitution and, with such modifications
as it may deem necessary to completely satisfy these require-

ments, shall direct that it be adopted by the commission and
published as provided herein.

If no commission member submits a plan by the time speci-
fied, a majority of the entire membership of the supreme court
shall select a panel of three state court judges, other than
supreme court justices, to prescribe anew the bounds of con-
gressional districts, or senatorial and representative districts,
or both. The panel shall do so within four months after the
date for the submission of individual member plans has ex-
pired.

The districting prescribed by the panel shall be subject to
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(g) Each new districting made in accordance with the pro-
visions of this article shall govern the next succeeding general
elections of congressmen, senators and representatives.

Sec. 2. The proposed amendment shall be submitted to the
people at the 1974 general election. The question proposed
shall be: '

“Shall the Minnesota Constitution be amended to provide
for periodic redistricting of legislative and congressional
seats by a commission, to more exactly define legislative
terms and to permit the legislature to call itself into ses-
sion?
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APPENDIX E — TEXT OF THE AMENDMENT ALLOWING DETERMINATION OF STATE INCOME
TAX ON BASIS OF FEDERAL INCOME TAX

A bill for an act

proposing an amendment to the Minnesota Constitution, Article IX, Section 1; permitting as the basis for de-
termining a state tax, either income or a tax on income as determined by federal law.

-

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

Section 1. The following amendment to Minnesota Consti- each household, individual or head of a family, and household
' tution, Article IX, Section 1, is proposed to the people of the goods and farm machinery, as the legislature may determine;
state. The section, if the amendment is adopted, shall read as provided, that the legislature may authorize municipal cor-
follows: porations to levy and collect assessments for local improve-
. . ments upon property benefited thereby without regard to a
Section 1. The power of taxation shall never be sur- cash valuatiorll). The legislature may by law define or limit the
rendered, suspended or contracted away, but a law may pro- property exempt under this section, other than churches, houses
spectively or otherwise adopt as the basis for determining a of worship, and property solely used for educational purposes
Minnesota tax, either income or a tax on income as determined by academies, colleges, universities and seminaries of learning.
by existing or subsequent laws of the United States. Taxes Sec. 2. The proposed amendment shall be submitted to the
shall be uniform upon the same class of subjects, and shall be people at the 1974 general eléction. The question proposed
levied and collected for public purposes, but public burying shall be:
grounds, public school houses, public hospitals, academies, “Shall the Minnesota Constitution be amended to enable the

colleges, universities, and all seminaries of learning, all
churches, church property and houses of worship, institutions
of purely public charity, and public property used exclusively

law to adopt the federal definition of income or a percentage
of the federal income tax as the basis for Minnesota taxa-

for any public purpose, shall be exempt from taxation except tion?
as provided in this section, and there may be exempted from Yes............
taxation personal property not exceeding in value $200, for No............ .

APPENDIX F — TEXT OF AMENDMENT REPEALING SPECJIAL TAX PROVISIONS FOR RAILROADS

A bill for an act

proposing an amendment to the Minnesota Constitution, repealing Article IV, Section 32(a); providing that
railroads may be taxed in the same manner as other enterprises.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA;

Section 1. An amendment to the Minnesota Constitution “Shall the Minnesota Constitution be amended to allow rail-
repealing Article IV, Section 32(a), is proposed to the people. roads to be taxed in the same way that other enterprises
| If the amendment is approved, Article 1V, Section 32(a), shall are taxed?
: be repealed.
| Yes............
| Sec. 2. The proposed amendment shall be submitted to the 1 »

voters at the general election for the year 1974. The question
proposed shall be:
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APPENDIX G — TEXT OF THE GATEWAY AMENDMENT
A bill for an act

proposing an amendment to the Minnesota Constitutio

the Constitation,

n, Article XIV; regulating the procedure for amending

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

Section 1. The following amendment to the Minnesota
Constitution, Article XIV, is propésed to the people, If the
amendment is adopted the article shall read as follows:

Article XIV

Section 1. Whenever a majority of betk each of the houses

jection by election on a date chosen by the convention not
less than 60 days nor more that 180 days after adjournment
of the convention; and, if it shall appear in the manner pro-
vided by law that three-fifths of all the electors voting on
the question shall have voted for and ratified such revision,
the same shall constitute a.new Constitution of the State of

of the legislature shall deem it necessary to alter or amend
this Constitution, they may propose such alterations or amend-
ments, which proposed amendments shall be published with
the laws which have been passed at the same session, and said
amendments shall be submitted to the people for their ap-
proval or rejection at any general election. and. If proposed
by an affirmative vote of two-thirds of the members of each
of the houses of the legislature, the alteration or amendment
may be submitted to the people for their approval or rejection
at a special election called for such purpose not less than
30 nor more than 60 days after passage of the proposal unless
a general election shall be held within that period, If it shall
appear, in a manner to be provided by law, that a—majesity
55 percent of all the electors voting upon the question at a
general or special election or a majority of all the electors
voting at said a_general election shall have voted for and
ratified such alterations or amendments, the same shall be
valid to all intents and purposes as a part of this Constitution.
If two or more alterations or amendments shall be submitted
at the same time, it shall be so regulated that the voters shall
vote for or against each separately. = .. -Gl s o

Sec. 2. Whenever two-thirds- a majofitil. of ‘the members

eleeted—to- of each branch of the legislature shall think it .

necessary to call a convention to revise this constitution, they
shall ‘recommend to thg. electors to vote at the next eleetiem

general election for or against
’a convéntio, and—if-a—maior 35 s N, (o ;.._ Pl
3 ien, If proposed by an affirmative vote of two-thirds
of the members of each of the houses of the legislature, the
convention proposal may be submitted to the people for their
approval or rejection at a special election called for such
. purpose not less than 30 nor more than 60 days after passage
of the proposal unless a general election shall be held within
that period. If it shall appear, in a manner to be provided by
law, that 55 percent of all the electors voting upon the question
at a general or special election or a majority of all the electors
voting at a general election shall have voted for a convention,
the legislature shall, at their next session, provide by law for
calling the same. The convention shall conmsist of as many
members as the House of Representatives, who shall be chosen
in the same manner, and shall meet within three months after
their election for the purpose aforesaid. Section 9 of Article
IV of the Constitution shall not apply to election to the
convention. Any convention called to revise this constitution
shall submit any revision thereof by said convention to the
people of the State of Minnesota for their approval or re-
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Minnesota. Without such submission and ratification, said re-

vision shall be of no force or effect.

Sec, 3.

Sec. 3. Alterations or amendments to the structure of the
legislature may be proposed by a petition signed by a number
of electors in each congressional district equal to at least
eight percent of the total votes cast for candidates for governor
in the district in the preceding gubernatorial election. A peti-
tion shall contain the text of the proposed amendment and

-the date of the general election at which the proposed amend-

ment is to be submitted, shall have been signed by the peti-
tioning electors not more than 24 months preceding that general
election and shall be filed with the secretary of state at least
six months before that general election. The procedure for
determining the validity and sufficiency of a petition shall be
provided by law. If the petition is valid and sufficient, the
proposed amendment shall be submitted to the electors at
that genera] election and shall become effective if approved
by either 55 percent of those voting on the amendment or
a majority of those voting in the election.

Sec. 2. The proposed amendment shall be submitted to
the people at the 1974 general election. The question proposed
shall be:

“Shall the Minnesota Constitution be amended to provide
for the submission to the people of constitutional amendments
and of the question of calling a constitutional convention' at
special elections and in certain instances, to alter the majority
required for submission and approval of the calling of a
constitutional convention, to alter the method of computing
an affirmative vote upon a proposed amendment or conven-
tion, and to permit the submission of amendments to the
structure of the legislature by petition of the voters?
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COMMISSION CHANGES IN COMMITTEE RECOMMENDATIONS

pp.19-20, Initiative: After submitting this report, and before
Commission discussion and vote, the Amendment Process
Committee modifled 1ts recommendation not to allow
initiative amendments. It propased that, like Illinois,
Minnesota allow initiative amendments to the legilslative
article. The Commission voted to allow such initlative,
but confined it to matters affecting "the structure of
the Legislature.”

pp.20-24, Multifarious amendments: Of the "possible recommendations"
of the Amendment Process Committee on multifarious amend-
ments, the Commission voted to leave unaltered the last
sentence of Section 1 of Article SIV, on the theory that
Judicial deference to legilslative Jjudgment would allow
revision of an entire article.

pp.24-29, Majority needed to ratify amendments: The Commission decided
on an alternative method of ratifying amendments: either a
majority of all electors, as at present, or 55% of those
voting on the proposal.

pp.31-32, Legislative submission of qguestion of calling a constitu-
titional convention: The Commission decided that a majority
of both houses was sufficient to submit the question to the
voters, rejecting both the 2/3 majority presently called
for by the present Constitutlon and the 3/5 majority recom-
mended by the committee.

p. 32 .Vote of people on question of holding. a convention: The
Commission decided to apply the same majority for acceptance
of a convention call as for ratification of an amendment;

a majority of all electors or 55% of those voting on the
proposal.




REPORT OF. THE AMENDMENT PROCESS COMMITTEE

I. Introduction

The Amendment Process Commlittee has had two formal meetings,
one in April with our research assistant and one in late June,
at which time we decided upon thevrecommendations we now make
to the entire Commission.

Two public hearings were held by the Committee, the first
in May in Moorhead and the second>in June at the State Capitol
in St. Paul. The names of individuals and organizations testi-
fying will be found at the end of this report. The substance of
thelr recommendations will be referred to at pertinent points
in this paper.

The Amendment Process Committee was given a double task.

Our first assignment was to decide whether constitutional change
.would be better effected through a constitutional convention or
by seperate amendhents to our present document. Our recommenda-
tion 1n this area must be regarded as provisional, since final
décision depends on the amount and immediacy of needed change

vet to be recommended by other committees of this Commission. The
findings herein presented are based on a preliminary expression
of opinion at the June Commission meeting, on the history of

constitutional change in Minnesota, on the testimony of experts,



and on the recent experlence of other states which have under-
taken major overhaul of their constitutional machilnery.

The second assignment of this subcommittee was to recommend
such changes in Article XIV as would facilitate chstitutional
revision by either amendment or convention.

In summary, our recommendatlons are as follews: The

Minnesota Constitution should be changed by a comprehensive,

phased plan of thoraugh revision to be submitted to the voters

within the next few years. The first priority should be a

Gateway Amendment to ease the extremely difficult amending

process of Article XIV. Together with the changes recommended

by the Form and Structure Committee, Minnesota would then possess

the proper machinervaitn*which to effect significant change of

an organized nature.

ITI. RECENT CONSTITUTIONALwcHANGE IN THE 50 STATES

In the last twenty years the United States could be described
as a huge experimental laboratory in state constitution-making.
Whether by constitutional convention or by amendment, almost
every state has been engaged in major constitutional overhaul.

In almost every instance the basic research for legislative
decision, for convention action, or for citizen acceptance has
been done by a constitutional study commission. The Minnesota
Constitutional Commission of 1948 showed other states how basic
a tool for constitutional reform sucn a group of interested
citizens and legislators could provide. Now, almost a quarter

of a century later, the present Commisslion has the benefit of



valuable spade work done in our sister states with this same

tool.

Need for Reform

No constitution is bétter than the arrangement which it
makes for its own improvement. Even a document which, like
our federal constitution, 1s so0 basic and flexible as to be
"self-revising" by statutory change and legal interpretation,
must make provision for meeting extraordinary and unforeseen
needs.

State constitutions in the past have been anything but

"self-revising". There 1s sound reason, of course, for their
need of more extensive and more continual change. Since states
possess all those powers unassigned to the federal government,
they must put limits on these broad residual powers. Framers
of almost all state constitutions went much further than they
needed in this restricting function--hampering future generations
with such rigid, outdated provisions that our state charters

| well deserve the description of "horse-and-buggy" vehicles unable

| to keep pace with the times. It is small wonder that citizens
have looked beyond unresponsive state capitols to Washington for
help 1n solving their soclal and economic problems.

In the early 1950's President Eisenhower's Commission oﬁ
Intergovernmental Affairs found that to redress the imbalance in
state~federal relations, there was "a real and pressing need"
for states to improve thelr constitutions "to be sure they pro-

vide for vigorous and responsible government, not forbid it."



States went speedily to work, using constitutional con-
ventions (so eommon they became known as "con-con's"), speeded-up
amendment projects, constitutional commissions, and Gateway
Amendments. Sometime in the two decades between 1950 and 1970,
45 of 50 states took official steps toward modernizing their
constitutions. This has been an accelerating process. In the
five years between 1966 and 1970 alone, 35 states took action
toward general constitutional revision, in additlion to the usual
piecemeal amending process. Of the remaining 15 states, ten
had either held constitutional conventions or established consti-
tutional commissions since 1950.

Thus, during these two decades, Minnesota was one of only
five states not "officilally" engaged in constitutional moderni-

zation. A look at our constitutional history provides an explana-

tion.

ITI. CONSTITUTIONAL CHANGE IN MINNESOTA

Minnesota 1s one of only twenty states to operate with
its original constitution and one of only eight which has never
held a constitutional convention.

There have, however, been joint citizen-legislative efforts
toward this goal of complete revision, there has been near-success,
and out of its ultimate failure has come an improved document.

The present Constitufional Study Commission clearly regards
itself, not as a pioneer, but as another milepost toward basic

constitutional reform.



Early Efforts at a Convention

Only fourteen years after acceptance of the compfomise
document which finally issued from the strife-torn convention(s)
of 1857, Governor Horace Austin called for a convention to rewrite
"this child of many fathers...this motley collection of incon-
sistencies".... this document "not adapted to the changed condi-
tions of the people."

The legislature agreed with the Governor's view of needed
change. By 1894 it had submitted more than 60 amendments to the
people. By 1896 legisldtors seemed to say: Enough of piecemeal

amendments. They asked the people for approval of a constitu-

"no". But

tional convention call. More voters said "yes" than
non-voters were counted as "no" voters and the constitutional

convention call was defeated.

A Revised Amending Process

Having been stymied in one attempt to hold down amendment
changes to the 1857 document, the legislators now went to the
other extreme of remedy. In the session following defeat of
the convention call, the legislature made the amendment process
less accessible~-almost prohibitiVely so. To pass hereafter,
an amendment would need not only the "yes" votes of all those
marking their ballots, but the "yes" votes of all those going
fo the polls. in that election.

The effect was dramatic. From 1858 to 1898 the voters
had accepted almost three-fourths of the submitted changes (72.9%).
In the next half eentury, the acceptance rate dropped to less

than one-third (32.5%).



A Conventilon Is Recommended

In 1947, in proper commemoration of the 90th birthday of
our state's constitutlon, the legislature created the Minnesota
Constitutional Commission (MCC), composed of eight senators,
elght representatives, a member of the Supreme Cogrt, a member
of the administrative branch, and three citizens. Theilr charge
was to study the constitution in "relation to political, economic
and social changes which have occurred and which may occur" and
to recommend to the next legilslature "amendments, if any"
necessary to "meet present and probable pgovernmental requirements."

The 1948 Report considérably exceeded the rather modest-
expectations of the legislative mandate to recommend amendments,
"if any," necessary to meet changing times. It found that major
dhanges were needed in 34 sections, minor changes in another 78,
and that six new sections should be added.

In view of these extensive changes, the MCC recommended,
unanimously, that changes be made by a constitutional convention.

For several sessions, submitting the question of calling a
constitutional convention to the voters was a hard-fought issue.
The chief factors in failure were the difficult requirement of
a two-thirds vote of each house of the legislature; the fact
that two of the senators to sign the MCC Report did an about-
face and became adamant foes of the convention idea; and fear
among rural legislators that the convention would do something
about reapportionment, thus endangering their tight legislative
control.

The Senate Judiciary Committee was the focus of opposition.

In 1949 the House came within eight votes of the necessary two-thirds;



and in 1957 passed the convention call blll by more than two-
thirds. In 1955 the House waé, according to League of Women
Voters observers, all set for final passage of the bill when
the Senate committee met and killed the bill., In 1957, the
same committee tabled the bill by a nine to nine vote,making
House passage academic.

To make the convention 1ldea more palatable to the legis-
lature, citizen groups worked for a so-called "safeguard" amend-
ment that would allow legislators to sit as delegates and require
a 60% majority for adoption of a new document. The overwhelming
vote by which this amendment passed in 1954 (almost three to one)
was interpreted as a mandéte to the legislature by friends of
the convention idea; to legislative foes of the idea it was at
least a warning that citilzens were not satisfied with their

present constitution.

An Era of Amending Success

Pressured for constitutional reform, both from within and
from without, legislative'leaders began to put into effect many
of the recommendations of the MCC, framing amendments that were
significant and far-reaching, some of them reshaping entire
~articles or major portions thereof. By 1959 Professor G. Theo-
dore Mitau, in a "ten-year's perspective" view of the effect of

the MCC (Minnesota Law Review 44:461) found a substantially

improved document. He pointed out the "profound debt of gratitude
for its professional and scholarly approach and for its lively

concern for the possible and the practical. Entire sentences in

subsequent amendments can be traced back to the language of the



MCC report; the amendments thenselves often serve as substan-
tive implementation of the Commission's prescription.”

Aroused citizen interest resulted in the passage of half
of these amendments--a marked improvement over the one-third
adoption rate which prevailed from 1898 to 1946. Persons and
groups which had favored the idea of improvement by convention
fell to with a will to achieve improvement by amendment. The
League of Women Voters, the political parties, bi-partisan
committees devoted money, time and public relations skill in
the battle to overcome the obstacle of Minnesota's amending
majority.

The record of improved amendments--both as to content and gs
td passage--continued through the 1960's. Of twelve amendments
submitted to the voters in that decade, nine were accepted (75%);
falling were the "best-man'" amendment (twice) and a reapportion-
ment amendment which would have been unconstitutional after the

Baker v. Carr decision of 1962,

Across the nation, amendments were being proposed and
accepted with an increasing tempo all during the 60's. Most
states have outstripped Minnesota in their drive toward consti-

tutional improvement. In the biennium January 1968 to January 1970,

450 amendments were proposed in the 50 states; about 76% passed.
The average of nine pef state far exceeds Minnesota's rate of
amendment submission. Moreover, entire articles, packages of
articles, even whole new constitutions were being adopted in

many states.
IvV. REVISION BY AMENDMEN?YOR A CONVENTION?

The foregoing history of constltutional change in Minnesota

offers no compelling argument as to whether future change should



be continued by a series of amendments or be attempted all
at once in a citizen convention.

On one hand, Minnesota's Constitution has been enormously
improved by amendments of recent decades. On the other hand,
large numbers of controversial matters remained unresolved
twenty years after the legislature began a concentrated effort
at reform via amendment.

One argument which inclined members of this committee
toward a convention is this great bhacklog of needs and the time
demanded for resolution.

Another argument for a completely rewritten document 1is
that it will, in all likelihood be briefer, more flexible, freer
of statutory detail, beftter written--in a phrase, more organic--
than the result of patchwork, skilled though it be.

The most compelling argument for a citizen convention to
produce a new document is cltizen education in the processes of
- government. A convention is a dramatic and action-filled event.
The news media give wide and interest-filled vowerage to matters
usually discussed in the comparative 1solation of a legislative
committee room. A convention interests, it informs, it involves.
It opens up decision-making at a time when citizens are feeling
removéd from, even alienated by, government. It is the health-
iest possible exercise for citizen development.

That is why delegates and other citizens of states where
new constitutions have been defeated say: We would do it all

over again.
Arguments whilch finally decided the Amendment Process
Committee not to recommend a constitutional convention are gas

follows:



1. The preliminary vote of Commission members at the
June meeting indicated no strong sentiment for a constitutional
convention. Members of various study committeés seemed to feel
that the changes they are likely to recommend are attainable by
the amendment process; (Thls reliance on amendments may, of
course, be shaken when the full scope of suggested changes
becomes apparent to the Commission.)

2. Public testimony likewlse revealed no sentiment for
a constitutional convention. At the present time, unlike the
early 50's, no influential citizens, "good government" groups,
or newspaper edltors are pushing for a convention. To be suécess—
ful, a convention effort requires the kind of citizen involvement
and concentration that is not now dlscernible.

3. Great constitutional difficulties 1ie 1in the way of a
convention in legislature submission of the conventlon call to
the voters, in voter approval of the call, and in voter ratifi-
cation of the proposed constitution. Experience shows that
obtaining a two-thirds vote in both leglslative bodies is élmost
prohibitive in view of the special interests which have a stake
in the present constitution (including, perhaps, legislators.
themselves). Special interests have been responsible fof defeat
of new constitutions in several states where the ratifying majority
is only 50%, not our difficult 60%.

4. Reecent experience of other states with conventions is not
encouraging. The following tabulation shows results in the ten
states which have attempted to adopt new or substantially new

documents between 1966 and the present:
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Constitutiqns Approved Constitutions Rejected

Hawaii Arkansas
Illinois Maryland
Pennsylvania New Mexico
Montana New York

North Dakota
Rhode Island

Only in New Mexico was the proposed constitution defeated by
a narrowlmargin. The other defeats could only be described
as"overwhelming".

It is important to note that five of the six defeated
ddcuments were submitted as a single package. Only in North
Dakota were there opportunities to choose alternatives (unicameral
vs. bicameral iegislature; initiatlive; age of adulthood; lotteries).

‘The success stories followed a pick-and-choose script.
Hawaii submitted the new document in 23 separate packages. Illinois
separated out fouf controversial proposals for a separate vote.
Pennsylvania, which held a conventlon only after voters had |
accepted major revisions by amendment, divided the convention
decisions Into elght separate proposals for voter cholce.

Thus‘we conclude that the result of constitutional conven-~
tions ls much more favorable than suggested by a mere listing
of acceptance and rejection.

5. A recent variatlion on constitutional change by separate
amendments seemgd to-the Amendment Process Committeé to offer
many of the advantages of both a revising conventlon and singly
submitted amendments.

This new method is orderly. It offers the posslbllity of
thorough=goling revision within a reasonable time limit. It
engages citizen interest more than piecemeal amendments since’

1t offers a perspective view of a "new" governmental framework.
~11- '



It allows more lelsurely and thoughtful legislative attention.
It keeps opposition to controversial matters from defeating
an entire document.

This new method 1is commonly described as "phased, com-
prehensive® constitutional revision. Hereils how it has worked,
or is working, in other states:

A constitutional study commission 1s universally used to
make recommendations to the legislature. 1In California, the
legislature submitted Phase I of a pre-planned revision in 1966.
This revised the general governmental structure--legislative,
executive, Judicial--and passed. Phase II was presented in 1968;
includeéd in a single péckage were artiéles on education, local
government, land use and homestead exemptlion, the civil service,
and amendment and revislion procedures. Voters evidently thought
'this a bit much for a single vote of acceptance as the package
was narrowly defeated. The same matters were resubmittéd iﬁ four
amendments in the primary and general elections of 1970 and
were accepted. The Constitutional Study Commission has now
- completed its work on Phase III and the legislature 1s to present
these matters at the general electlon of 1972.

The South Carolina Study Commission has now finished work
on 1ts outdated constltution and recommended article-by-article
subsﬁitution of 17 articles over several years. - In preparation
for thls procedure, the legislature submitted a Gateway Amendment,
approved by the voters, allowing a single vote on a whole article
and transfer of gefmane material from one artlcle to another.

In Washington, 8 study commlssion has recently recommended

elght revised articles, to be submitted in a planned order over

the next few elections.
~12-



In Indiana in 1970 voters approved three amendments
endorsed by a stﬁdy commission aé the first of a series.

In Nebraska which has substantlally revised its consti-
tution in the last three general elections a study commission
recommended in 1970 a "unified" treatment of remaining changes.

In North Carolina, a study commission recommended exten-
sive editorial changes and ten amendments. The editorial
revision and four of the amendments were passed in 1970; the
rest are scheduled for upcoming elections.

Professor Mitau (Contemporary Approaches to State Consti-

tutional Revislon, p.53) cites the major reforms that were

achieved between 1966 and 1968 via the ¢omprehensive, staged
procedure: California and Massachusetts in 1966; Wisconsin in
1967; Florida, Iowa, and Pennsylvania in 1968. The only failure
was in Idaho in 1966.

Another new method of speedier reform is submission by

the legislature of a new document. In Florida, the voters

empowered the legislature to act as a revising convention;
three amendments, constituting a complete rewrite, were pa;sed
by the voters in 1968. In Delaware, where citizens have never
had the power to vote on amendments, the legislature gave the
first of two necessary approvals to a commission-drafted docu-
ment in 1970 (the second approval was declared unconstitutional
because of a technicality). In 1970, Virginia voters approved
a new document, prepared by a study commission, then revised
and submitted by the legislature. Oregon voters, on the other
hand, rejected in the 1970 election a new constitution on which
a study commission had been working for almost ten years and

the legislature refining for almost seven.
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Thlis method of revision by the legilslature merits discus-
sion by this Commission, but seemed to our Committee less suited
to execution by a part-time legislature, less in the tradition
of independence displayed by the Minnesota voter than a series
of amendments; it would necessitate, of course, a constitutional
amendment.

A plan of comprehensive, phased amendments is not to be
lightly recommended by this Commission nor to be taken as the
end of its task. Professor Mitau points out that success requires
thorough background studies, broad organizational backing,'including
.both politilcal parties and a range of economic interests; specilal
staff devoted to enlisting support for the amendments; as well as
extensive publicity efforts, including endorsement by the media
and prominent citizens, fact sheets, publicity releases, and all
the panoply of campaign devices, such as stickers and'billboards,
that we associaterwith election of candidates.

In spite of the major educational effort required, and in
view of the possibility'of complete, fairly rapid constitutional

improvement, the Amendment Process Committee recommends that the

Minnesota Constitutional Study Commission recommend to the 1973

legislature comprehensive constitutional revision through phased

amendments., As the first phase pf revision we recommend that a new

constitutional framework be created through adoption of a "gateway

amendment" and a non-substantive amendment which would more logi-

cally organize our present constitution and remove obsolete and

unnecessary provisions. This\fipEt‘ghase would be considered by

the 1973 session Qf the 1egislature and voted on by the people

-14-



at the 1974 general election.

We further recommend that the 1973 Legislature authorize

the creation of an adequately staffegﬁand financedlegislative-

citizen commlission which wouldFQave as its primary responsibility

the in-depth study and recommendation of amendments to be con-

sidered in a second phaSe. This sgcond phase of the revision

would be considered in the 1975 legislative session and sipmitted

in the next election.

In subsequent years we recommend that the Legislature and

voters have the benefit of hackground study and recommendations

afforded by a similar constitutional study commission, and that

the revision continue in a phasedworderly manner.

V. A GATEWAY AMENDMENT FOR MINNESOTA

Many states, facing up to the need for thorough-going
revision of old constitutions, have encountered their first
oppositlion in the revising sectlons of these very documents.

As the first step'to reform, they have had to amend the revising
article.

Illinois was the first to do so, in 1950. Between 1870, the
year in which the last of its three constitutions was adopted,
and 1946, Illinois tried on five occasions to ease its extra-
ordinarily difficult amending process, All efforts failed,
owing to the high ratification majority which was one of 1its
targets. In 1950, legislators and interested citizens Joined
in an all-out effort to pass what came to be known as The Gateway

Amendment, since it would open up pathways to badly needed change.
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Voters passed the amendment, three to one.

Since then, state after state has opened the way to con-
stitutional reform’By the kind of Gateway Amendment needed to
solve 1its particuiar problems. These amendments have usually
done one or more of the following: (1) eased the legislative
prdcedure for putting an amendment on the béllot, either by
lowering the majority from 2/3 to 1/2 or by making passage in
one session sufficient; (2) allowed revision of an entire
article; (3) permitted submission of more than one article at
an election; (4) lowered the majority needed to ratify an amend-
ment or a new constitutionj or (5) permitted the legislature to
act as a convention.

The Amendment Process Committee 1s convinced that Article XIV
of the Minnesota Constitution will make 1t extremely difficult,
if not almost impossible, to effectuate the number of changes
this Commission will recommend to the 1973 legislature. |

The members of this Committee agree with W. Brooke Graves,

who in his definitive State Constitutional Revision says:

"If a state constitution is to serve 1its proper purposes,

the door must be open to change by Egasonable procedures.

Where the amending process is too difficult, suchlas the

requirement of an extraordinary'popular vote, the document
tends to get out of date. . . Ideally, the amending process
should be more difficult than the ordinary 1egislative

process, but not impossibly difficult." (emphasis ours)

The members of this Committee feel that Minnesota's amending
process 1s not a '"reasonable procedure", indeed, that 1t 1s almost

"impossibly difficult". As the Appendix to this report will show,
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if our state had originally operated under the present amending
difficulty, change after change which has facilitated the oper-
ation of state and local government would have gone down to
defeat.

We therefore bellieve that Minnesota should join the many
states which have recently opened their constiltutional doors
to thorough-going reform by passing, at the 1974 election,
our own version of a Gateway Amendment, the notable feature of
which will be to reduce the "requirement of an extraordinary
popular vote".

The many changes to be recommended by the various committees
of this Commission will be uniformly facilitated by concentrating
on the passage of such a Gateway Amendment in 1974.

We present below the various questions to be answered in
changing the provisions of Article XIV, in the order in which
we considered them, and with the pertinent arguments and data
which helped us to our decisions, in order that the Commlssion
may have full opportunity to question, modify, reject, or accept
our recommendations. Where the three members of this Committee
have had different opinions, we have so indicated.

VI. RECOMMENDED CHANGES IN ARTICLE XIV, Section 1
- (AMENDMENTS)

A. Submission by Legislature to Voters

Comment: This 1s the one step of constitutional revision
at which Minnesota is more permissive than most
states., One authority points out that an extra-
ordinary legislative majority for submission
limits amendments to those with greatest support

but also weakens quality of amendments, because
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1t becomes necessary to please so many legislators

with different viewpoints.

Present Provision: A majority of each house; passage in
only one session.

Other States: 17 other states require only a majority
vote of the legislature, but ten of these require
passage in more than one session, 18 states require
2/3, 9 states require 3/5. The other 6 states have
miscellaneous requirements, e.g., a majority in two
sesslons or 2/3 in one session,

MCC: A 2/3 vote of each house.

Model Constitution: A majority of all members (noct of both
houses).

Testimony: A majority favored by the League of Women Voters,

2/3 favored by Representative Donald Fraser.

Although Dr. Mitau did not address himself to the

legislative majority in his testimony to the Commission,

his article in the Minnesota Law Review favors a 2/3

vote of the legislature: "While obviously slowing
down the rate of submission, such a formula would

enhance submitted amendments' chances with the voting
public."

Recommendation: The majority of the Committee feels a

majority of the legislature is sufficient. The

chairman feels 3/5 would be a help in selling an

easier amendment process to the voters and would
also, as Dr. Mitau argues, enhance chances of passing

future amendments.
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Submission of Amendments by Initiatilve

Comment: Proponents of initiated amendments argue that,
while not often used and very seldom successful,
citizens should have access at some point to
changing their basic charter of government (see
comment of Model Constitution below).

Present Provisions: Minnesota, of course, makes no provi-
sion for 1nitiative either for statutes or amend-
ments. In 1916, during the Progressive Reform era,
when initiative, referendum, and recall wefe beéing
widely advocated, an amendment allowing initiated
measures was voted on and defeated 1in Minnesota.

Other States: 14 other states provide for initiated amendments.
In addition, Illinois' new constitution provides
for the initiative on matters pertaining to the
legislative article, on the theory that the legis-
lature is more likely to be unresponsive on questions

»relating to its own composition and function.

MCC: No mention of the initilative.

Model Constiltution: Allows initiative both for statutory and
constitutional legislation. "Some way should be
provided by which the people may directly effect
constitutional change without depending on existing
governmental institutions. No extensive use is either
expected or hoped for...The initiative is merely a
salutary counterwéight to refusal by the legislature...
to take popularly desired action."

Testimony: The Minnesota Civil Liberties Union strongly advo-
cates 1nclusion of the initiative for amendments.
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Recommendations: The Committee‘dpes not feel the initiative
would be worth the fight. It is almost uniformly
unsuccessful; ten initiated amendments voted on
between 1968 and 19703all failed. To include this
alternative in a Gateway Amendment would increase

its controversial aspects. <The method has often

been used in emotilonal, temporary high-pressure.

situations. One authority points out that the one-
man, one-vote decisions have taken care of the dangers
the initiative was intended to overcome.

C. Proper Content of an Amendment--"Multifarious" Amendment Question

Other States: The expériénce of other states is obviously of
little use in this Judicial question, but it 1is worth
noting that other states have encountered the same
problem, since several Gateway Amendments have specif-
ically provided that an entire article may be amended
and submitted to the voters as a single question. (For
what 1t is worth, we add that 30 states prohibit
multifarious amendments. In addition, two states limit
the number of articles that can be amended at one‘-
election.)

>MCC: This body recommended liberalizing the restriction on
multifarious amendments by the followihg wording:

"No proposal for the amendment or alteration of
this constitution which is submitted to the voters
shall embrace more than one general subject and the
voters shell vote separately for or against each

proposal submitted."
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Legislative History: An amendment deleting this entire

sentence, thereby allowing the legislature complete
discretion in framing amendments, was rejected by
the voters in 1948, receiving only 25% of favorable

votes.

Model Constitution: No limits are put on legislative dis-

cretion in framing amendments.

Judicial Interpretation: The courts have made several rulings

on multifarious amendments, but have never been asked
to rule on whether revision of an entire article is

constitutional,

Whether or not an amendment is multifarious 1s a
question for judicial interpretation, said the

Supreme Court in Winget v. Holm, 187 Minn.78 (1932).

The court has the power to direct the Secretary of
State to refrain from preparing and distributing
- ballots containing several constitutional amendments

to be voted on together.

The court has, on more than one occasion, proved
very liberal in allowing multiple changes within
one amendment: taxation of national banks and on

income tax (Winget v. Holm); extending the legls-

lative session and allowlng legislators to run for

other offices (Fugina v. Donovan 259 Minn.35 (1960);

lowering the voting age and setting the age for

holding office (Opatz v. St.Cloud, Minn.Mar.18,1972).

-2]~



The court has sald that the purpose of the pro-
vision of Article XIV preventing multifarious amend-
ments is to prevent deceit of the public, to allow
freedom of choice, and to prevent "logrolling".(Fugina)

An amendment will not be found unconstitutional
simply because its provisions might have been sub-
mitted separately. (Winget)

However, the changes must be rationally related
in purpose, plan or subject. (Fugina)

If the changes made by an amendment are
relatively equal in importance the court will
scrutinize them more closely than if relatively
unequal in importance. (Fugina)

The courts "owe great deference to the judgment of
the legislature as to matters within its purview."
(Fugina) Again, "If we can reasonably sustain what
the legislature intended to do, it should be done."

" (opatz) |

Nevertheless, 1n Fugina the court warned that "the
logical relationship between the propositions is
somewhat remote, and perhaps as remote as 1is possible."
The court went on to say that its approval of an
amendment lengthening the session and allowing legis-
lators to run for other offices "does not necessarily
imply that it would be proper to present as a single
proposed amendment a provision for extmending the term
of the legislature and a provision establishing the

baslis of representation. We intimate no opinion as
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to whether or not these propositions might properly
be joined, but use thls merely as an 1llustration
of propositions whose significance might require
separate submission to the voters even though the

present proposal 1s held proper."

Possible Recommendations: If the Commission pursues the path

of phased, comprehensive revision, we will undoubtedly
need to amend dan entire article at one time. The
question of multifarious amendments 1s therefore
highly crucial to the entire Commission; and this
Committee urges that the fullest possible attention

of the fine legal mindg on this Commission be directed
to thls questlon.

One approach is to leave unaltered the language
of the last sentence of Section 1, Article XIV.

This might be termed the bold, but expedient ‘approach.
We are daring more; but if we succeed, we would avoid
the danger of losing a constitutional amendment to
other parts of the article by including a contro-
versial change in thls sentence.

The Committee inclines to this approach. We count
on judicial deference to legislative (and Commission)
judgment. Perhaps no one would challenge the attempg
to amend an entire article; if not, a second attempt
might be even more acceptable to the court. If, on
the other hand, a challenge was presented, and the
court acceded to the challenge, é special session of
the legislature might be galled to rearrange the

amendments. To expedlte such a solution, an early
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test case might be arranged. (If the flexible
session amendment passes, the amendment could be
passed in the first year so that the court case
would be decided by the second year, giving a guide
to the kind of amendments the legislature might
propose.

A second approach would be to delete the sentence
on multifarious amendments. This might prove as
unappealing to the voters as it did in 1948, and would
lose the other improvements we make in the article., On
the other hand, an educational campaign might convince
the voter that to proc?ed with constitutional improve-
ment, this deletion 1is needed.

Or we might go the route of the MCC, beilng even
more specific by adding the word "article" to their
suggestion: '"No proposal for the amendment of
alteration of this constitution which is submitted
to the voters shall embrace more than one article or
genéral subject and the voters shall vote separately

for or against each proposal submitted."

D. Majorlty Required to Ratify an Amendment

Comment: The chief roadblock to expeditious revision by amend-
ment is that provision of Article XIV which requires
the approval of a majority of evéryone who votes in
the election.

Present Provision: .."said amendments shall be submitted to
the people for their approval or rejectidn at any

general election and if it shall appear, in a manner
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td be provided by law, that a majority of all the
electors voting at said election shall have voted
for and ratified such alterations or amendments, the
same shall be valid to all intents and purposes as

a part of this constitution.”

Constitutionagl History: The history of this provision is

involved and interesting. Originally, both the

Republican énd Democratic constitutlional conventions

had included an extremely difficult amending process.

In the final conference committee which evolved one

constitution out of the two party documents, the

amending provision became involved with what historians

regard as the central theme of the conventlons--

Negro suffrage. The Republicans, who favored such

suffrage, knew it was too explosive to be guaranteed

in the constitution, and wanted it to be submitted

as a separate proposal along with the constitution

at the ratification election. The Democrats refused,

Republicans then proposed that the difficulf amending

process be eased on this bne question, allowing Negro

suffrage to be approved by a majority who voted on

the issue, not in the election. Inexplicably, the

Democrats countered with the proposal that this change

apply. to all amendments. And so it was decided. (An

interesting footnote: The one word of commendation

of the compromise constitution that was uttered in

the Republican debate was: "It can be easily changed.")

- This easier amending majority remained in the conéti-

tution until 1898. 1In those forty years, 66 amendments
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were proposed and U8 passed. According to a League
of Women Voter's publication: "Why Minnesota adopted
the more difficult provision in 1898 has not been fully
explained, although there is conjecture that important
interests and large businesses favored the change for
special reasons." ¥

Ironically, the amendment of 1898 providing the more
difficult ratifying majority would not have passed
under 1its 6wn provisidns, since it did not receive a
méjority of the votes cast at the election(less than 28%)

Other States: Minnesota is one of only four states which now

require that amendments receive approval from everyone
voting at the election. (One of the four makes the
provision a little easier by providing that the
majority be, not of all electors, but of those voting
for Governor.) |

Majority voting on proposal......42 states

Majority voting in election...... "

No voter approval.veseeeesccessss 1

2/3 voting on proposal..cssesssss 1 "

3/5 voting on proposal..eeeeessee 1

Either 3/5 voting on proposal or )
‘a majority of electors*¥........ 1 "

n

¥¥Experience in Illinois shows that 3/5 1s somewhat
easier to achleve than a majority of electors, but
by no means dramatically so.

MCC: Majority of those voting on the proposal. "Thils change
would restore a provision of the original constitution,
and it ftakes account of the fact that, on the average,
one~-third of the voters at a general election fail to
vote on constitutional amendments, thus in effect
defeating such amendments by inaction."

#Professor William Anderson in his History of the Constitutlon of J
Minnesota says that because of the bellef That tThe liquor 1nterests

favored the change in order to prevent adoption of a prohibition
amendment this became known as "the brewers' amendment."

26



Model Constitution: A majority of those voting on the question;'

Testimony:

Arguments

Arguments

Of the nine persons or organizations testifying
betore the Commission, in person or by letter, all
favored a change from the present majority required
to pass a constitutional amendment (two of these in
answer to a question). A simple majority of those
voting on the proposal was suggested by the League
of Women Voters, Secretary of State Arlen Erdahl,
Congressman Bill Frenzel, and Congressman Don Fraser;
55% was suggested by former Representative Jack Morris;
the others, Professor Frank Sorauf, Dr. Mitau, the
MCLU, and the St. Paul Chamber of Commerce made no
recommendation as to amount of the majority.
for Retaining Present Provision: Some authorities
say "a constitution ought not to be too easy to amend."
A difficult provision for amending demands a great
deal of voter awareness and keeps a minority from
changing the constitution. We know that at least one
member of this Commission feels a constitution ought
to be difficult to amend. At least one member, and
perhaps others, feel that we have been doing very
well in passing amendments since 1948 and there is

no reason to change.

for Changing the Present Provision: (For the most
part, these are taken from the testimony of those
appearing before the Commission.)

1. An enormous amount of effort is expended by ad
hoc committees set up to pass amendments and by
such organizations as the League of Women Voters,
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which speaks of the great amount of time and
energy (and money, we know) needed to capture the
attention of every voter with amendment information.
The League says 1t 1is necessary to spend as much
time explaining the process, and the necessity for
voting, as in explaining t@e amendment.
2. The present provision gives undue welght to the
non-participating voter. To count all non-votes as
no votes is unrealistic. Many who fall to vote would
favor the amendment if they understood it. Comparison
of preclincts with voting machines and precincts voting
by paper ballot proves that many voters simply fall to
find the amendments on voting machines.
3. The difficult majority now used makes legislators
wary of putting on the ballot as many amendments as
they know the constitution needs. They fear jéopardi-
zing a favored amendment by more controversial ones.
4, The difficult ratifying vote wastes time and
money. Since 1920 alone, 10 amendments which were
vrejected when first submitted were finally adopted-
but only after being resubmitted, some as many as
four and five times. Minnesota had to vote 30 times
to finally adopt these 10 amendments, which were
generally quite non-controversial.
5. The present majority is undemocratic. A minority
can thwart the will of the majority. A citizen's.vote
is diluted in the same way as it 1s under an unfair

reapportionment. It does not seem fair or sensible
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that 13 amendments which have received from 75%

to 85% "yes" votes should ﬁot have been adopted.

6. State constitutions, which are more detailed and
contalin more statutory material thanrthe federal
constitution, need flexible, not rigid, amending
procedures. States recently revising their consti-
tutions have recognized this; and made it easler by
many different provisions,lfor citizens to change

their basic charters.

Recommendations: The Amendment Process Committee is unanimous

in agreeing that the present amending majority is

unfair, unworkable, and will impede implementation of

the work of this Commission; Two of the members felt

that voters should be able to change their basic

document by a simple majority of those voting on the

question. One member felt that to require 55% would
be fair enough, would guard agalnst passage of an
ill-advised amendmént by an energetic minority, and

would heidp sell an amended Article XIV to the voters.

E. Submission of Amendments at a Special Election

Comment:

It is generally believed that submission of amend-
ments at a speclal election would make them easier
to pass. There may also be times (as with the debt
1imit that held up the building program a few years
ago) when an amendment needs action more quickly

than at the next general election.
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Present Provision: Not allowed under the present constitution.
(This has never been the subject of a court case, but
an attorney general's opinion agrees "no".)

Other States: 25 states allow for special elections on amend-
ments although how many amendments are so submitted
is impossible to say. Some states present amendments
at primary as well as general elections. In 1966
Louisiané and West Virglnia vOters turned down amend-
ments providing special elections for amendments;
Nebraskavadopted such a‘change in 1968.

MCC: Added a provision for special elections on amendments,
provising that such election not be called at the
same time or within thirty days of a general election.

Model Constitution: Specifies elther a general or specilal
election, neither of which may be héld less than two
months after legislative adoption of the amendment.

Recommendation: The Amendment Process Committee believes that
because time may be of the essence in some cases, EEE

Leglislature should be able to provide for a specilal

election by a twofﬁhirds vote. In so doing, we are

not encouraging the placement of amendments on speclal
elections...only providing for the contingency in which
a time factor might be critlcal in revising a consti-

tutional provision.
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VII.RECOMMENDED CHANGES IN ARTICLE XIV, Sections 2 and 3
(CONSTITUTIONAL CONVENTION) ;

If the Commission decides that the Constitution should be
revised by amendments, then the question arises; Shall we also
advise changes in the provisions on a constitutional eonvention,
such as we would recommend if we were to onropose revision by

a

The following comparison of our provisions for a conventlon
reveal that while we are more flexible 1In this revising procedurns
than in the approval éf amendments, Minnesota still makes it very
difficult to call a convention Pto ratify it. In general, members
of the Amendment Process Committee feel that it should be somewhat
more difficult to adopt a new constitution than to accept an

amendment .

A, Submitting the Question of Callinggg Convention to the Voters

Present Provision: 2/3 of the members of each house.

Other States: Majority of each house....26 states

2/3 of each house....v.e..20 "

3/5 of each house...eveees 2 "

Petition by people..ivecess 1 "

Automatic each 10 yrs..... 1 "
If not otherwise submitted by the legislators,
periodic submission to the voters every ten or
twenty years is provided in 11 of the above states)

MCC: Mandatory submission every 20 years or at any time by
a 2/3 vote of each house.

Model Constitution: Majority of all members (not of each
house). If not otherwise submitted, question must

appear on ballot every 15 years,

Recommendation: A 3/5 vote of each house, no periodic

submission, thoupgh it may be deemed undemocratilc to
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recommend against both initiated amendments and

mandatory submission of the convention question.

B. Vote by People on Question of Holdling a Convention

Present Provision: Majority of all those voting 1in the

election, as for amendments.

Other States: Majority voting on proposal....3l states
Majority voting in election....l2 states
No vote provided...veeveeessees 3 "

Majority voting in election or
3/5 voting on proposal....... 1

1t
MCC: Majority voting on the proposal
- Model Constitution: Majority voting on the proposal.

Recommendation: A 3/5 majority of those voting on the

proposal. We also recommend that a speclal election

may be provided for this purpose if approved by 2/3

of the legislature (as 1s recommended for amendments).

C. Ratificatlion of the New Constitution

Present Provision: 3/5 of those voting on the proposal
(changed in 1954 from a majority of those voting
in the election).

Other States: Majority voting on proposal....26 states

Majority voting in election.... 9
No provision(although legislature
uniformly provides)....eceess 13 "
3/5 voting on proposal..seeeess L1 "
Majority of electors or 3/5
on proposal...esecececesseess 1"

MCC: Majority voting on proposal

Model Constitution: Majority voting on proposal. (Also
specifically provides that document may be submitted

as a whole or in parts or with alternatives.)



Recommendation: 3/5 of those votlng on the proposed consti-

tution. We also recommend that the proposal be

submitted in a special electlon to be held not.less

than 60 days or more than six months after the

adjournment of the convention, as determined by the

convention itself. This 1s the recommendation of

the MCC, the Model Constitution, and of many states.

VIIT SUMMARY OF RECOMMENDATIONS:

In summary, the recommendations of the Amendment Process
Committee are as follows:

The Committee recommends that the constitutional revision
recommendad by the Constitutional Study Commission be implemented
through a series of phased amendments. As the first phase of the
revision, the Committee recomﬁends that a new constitutlional frame-
work be created through adoption of a "gateway amendment" and a
non-substantive amendmentbwhich would more logically organize our
present Constitution and remove obsolete and unnecessary provi-
sions. The Committee recommends that this first phase be con-
sidered by the 1973 session of the legislature and submitted to
“the people for a vote at the 1974 general election.

The Committee further recommends that the 1973 legislature
authorize the creation of an adequately staffed and financed
legislative-citizen commission which would have as its primary
responsibility an in-depth study and recommendation of amendments
to be considered in a second phase. This second phase of the
revision would be considered in the 1975 legislative session and

submitted to the voters at the next election.
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In subsequent revision of the constitution, the Committee
recommends that the legislature and the voters continue to have
the benefit of background study and recommendations of a similar
constitutional study commission and that the revision continue

in a phased, orderly manner.

In drafting the above-mentioned "gateway amendment":

The Committee recommends retention of the present provision
in Article XIV, Section 1 requiring a simple majority of the
leglslature to submit a proposed constifutional amendment to
the voters.

The Committee recommends against inclusion of a provision
allowing the submission of amendments through the initiative.

The Committee recommends no change in the provision in
Article XIV, Section 1, which requires that amendments be sub-
mitted separately to the voters.

The Committee recommends that the present requirement in
Article XIV, Section 1 that a proposed amendment must be approved
by a majority of those voting in the election be reduced to a
majority of those voting on the question.

The Committee recommends an addition to Article XIV, Sec-
tion 1, to prbvide that amendments be allowed consideration at
a speclial electilon if approved by a two-thirds majority of the
Legislature.

The Committee recommends that the leglslative requirement

for submission of a constitutional convention in Article XIV,

Section 2, be reduced from a two-thirds majority of both houses

to a three-fifths majority of both houses.
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The Committee recommends an amendment to Article XIV, Sec-
tion 2, to change the popular majority required to approve a
constitutional eonvention call from a majority voting in the
election to three-fifths of those voting on the gquestion.

The Committee recommends agalnst mandatory periodic
submission of the question of calling a constitutional convention.

The Committee recommends a change in Article XIV, Section 3,
to provide that a special election may be held to consider a
proposed constitution not less than 60 nor more than 180 days

following the convention's adjournment.
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DRAFT LANGUAGE FOR "GATEWAY AMENDMENT"

A bill for an act
Proposing an amendment tn the Minnesota
Constitution, Artiecle XTV; reeulating the
procedure for amendineg the Congtitutinn,
BE TT ENACTED BY THE TEGISLATURE OF THE STATE OF MINNESOTA:
Section 1, The following amendment *o the Minnesota

Constitution, Article XTV ig proposed to the penple, If the

amendment is adopted the Artiecle shall read as follows:
ARTTICLE XIV

Constitutional Revision
Constitutional Amendments, Section 1., Whenever a majority

of ®Besk each of the house~ nf the legislature shall deem it

inecessary to alter or amend this Congtitution, they may propose
such alterations or amendmente, which proposed amendments shall
be published with the Tgwa which have been nasged at the game
session, and said amendments shall be submitted to the people for
their approval or rejection at sny general electiony-emé , If

proposed by an affirmative vote of two-thirds of the members of

each of the housegﬁof the legiglature, the alterastion or amendment

may be submitted to the people for their approval or rejection at

a_gpecial election called for such vurpose not lesg that 30 nor

more than 60 days after nassace of the proposald unless a general

election shall be held within that veriod. If it shall appear,

in a manner to be provided by law, that a majority of all the

electors voting upon the gquestion at smié any election shall have

voted for and ratified snch alterations or -amendments, the

same shall be valid to all intents and purposes
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as a part of this Constitution, TIf two or more alterations or

amendments shall be submitted at the ssme time, it <¢hall be so

regulated that the voters shall vote for or againet each seperately,
Constitutional Convertions, Sec, 2, Whenever $we-thivda

three=fiftha of the memhera olected +to each hwswebk houge of the

legiglature shall think it necessary tn call a convention to
revise thig Constitntion, theyr =hall recommend to the electors
to vote at the next elremkion-fap-memhepa-af-iha-lesialninpres

general election for or against a conventiones, If proposed by an

affirmative vote of twa=-thirda nf the membhera of each houge of the

lecgiglature, the auegtion of rallinge a convention to revise this

Conetitution may be submitted to the penonle Ffor their approval

or rejection at a svecial election ¢alled for guch purpose not

less than 30 nor more than 60 davs after vassase of the proposal

unleas a general election shell he held within +that period. swmé

‘lf a three=fifthg majority of all the electors voting upon the

question at sm#é any election shall have voted for a convention,
the legislature shall, a2t their next session, provide by law for
calling the same, The ronvention shall consigt of as many members
as the House of Representatives, who shall be chosen in the‘same

manner, and shall meet within three months after their election

for the purpose aforesaid, Section 9 of Article IV of the Congtitu-

tion shall not apply to election to the convention, Any convention

called to revise this constitution shall submit any revision thereof

bv gsaid convention to the people of the State of Minnesota for their

approval or rejection gt #he-pewk-semewmd: 3 special election held

not less than 96-dmya-pfev-khe-pdantian-of-aneh-veviaion; 60 days

nor more than 180 days after adiourmment of the convention, and, if
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it sghall appear in the manner nrovided by law that three-fifthg

nf all the electors votinge on the gueation shall have voted for

and ratified such revigion, the same ghall conatitute a new

congtitution of the State of Minnegnta, Without such submission

and ratificatinnLquiﬂ‘revisLon ahgll ha of no Force or effect,

Shhmiasnion-ka-peeple—af-reyiaed-copaiibrihna-deafied-nl
eonventionr~—=Seer=dr-=fny-agnventien~anltiad ho~preayine~thiq
eensﬁiﬁn*%eh-ﬂhaiiwsnhmi%“any—?ev%ﬁ%ﬁa-hhe?eeﬁ-hy-said-eenventien
to-the-neeple~-gf-tha-Skmta-af-Ninnessin-Env-theitv-npprovai-ow
veimebion~-at-the-naxk-asnarat-atankian-held-pnek-teas-tham-90-dnys
afhep-the-ndention-pf-wneh-vewigignr=nndr=tf-dh-aghghi-pprenr-in-the
manmew-providad-by-taw-thntohbrvas-fifiha-nf-nti-the-ateotowa=vobing
am-the-gnesbion-shntl-have-voned-£for-apnd-vptified-gueh-rovigiony-she
ssme~shali-aongbiinie~-a=pew-spnatihnhion-of-the-SHate-of-Minnegodn,
Withont~aneah~animiaston-npd-nakification-~antd-revinion~-ahati-be
af-po-fopea=-pr-effeap -~ -Heakion-O-af-pritetacfi-pf-she-Conatitution
shati-pob-appiy-fa-aleation-to-the-gonvensionr

Section 2, The pranneed omendmant =hall be submitted to the
people at the 1974 general election, The question to he =snbmitted
+0o the people is:

"Shall the Minnesota Constitution he amended to provide

for tthe éubmissieh af conntitntional amendments snd the
question of eallinz a ronetitntional convention to the

»people at spedial elections in aartain ingtances, to alter

the majority required for «ubmission and approval of the
calling of a constitntional convention, to alter the method

of computing an affirmetive vnte npon a proposed amendment
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or convention, and tn vrovide for the submission of a new
constitution to the voters for thoivr annroval or rejection

L

at a special election tn he set by the nonstitutional con-

vention?
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APPENDIX: Pertinent Facts on Amendments Submitted
to the Minnesota Constitution

Under the amending majority of our original Constitution,
prevailing from 1857 through the election of 1898 and
requiring only a majority of those voting on the proposal,

66 amendments were submitted. Of these, 48 (73%) passed.

Had the present majority of all electors been required to
pass an amendment during those years, 29 of the 48 successful
amendments would have falled.

Between 1900, when the more difficult amending process went
into effect, and 1972, 118 amendments were submitted. Of
these, 69 were rejected. Of the 69 rejected amendments,

60 would have passed under the terms of our original amending

provision.

Twenty amendments which are now part of our Constitution had
to be submitted and resubmitted before acceptance, thus
requiring lost time for needed reforms, wasted political
energy, and the expense of ballot submission. Ten amendments
were submitted two times before final acceptance; five amend-
ments three times; three amendments four times; two amendments

five times. .

From 1857 through 1972, 13 amendments have received more |
than 50% yes votes, but less than 55%. (This is 11% of
submitted amendments.)

e

" A list of the 188 amendments submitted to the Constitution
‘has been compiled by Senate Intern Christine Bennett and can
be consulted in the Judicilary Committee Office. The table gives:

the year of submission;

content of amendment;

adoption or rejection;

yes and no votes;

total vote at election;

yves vote as a percentage of total votes cast at election;
yes vote as percentage of total vote on amendment
percentage of fall-off.
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COMMISSION ACTION ON ELECTIVE FRANCHISE PROPOSALS

P. 5, Par.2 - The Commission voted not to allow those who
will be_18'by the time of the general election to vote 1in the
primary if not 18 by that time.

P. 6, Section 2, relating to loss of residency, was not

accepted by the Commission.

COMMISSION ACTION ON THE BILL OF RIGHTS PROPOSALS

P. 15 The section on Inviolability of the Body was rejected
by the Commlssion.

P. 14-18 Because of considerable objection to the wording of
the Committee's original proposals when they were initially
presented to the full Commission, the Bill of Rights Committee
declded to withdraw the recommended sections on the Mentally
Disabled, Equality of Rights, and the Rlght to Know.

In general, the objections opposed singling out specific
groups for inclusion in the B1l1ll of Rights or adding what might
be considered legislative matter to the Constitution.

The Committee therefore introduced a proposed equal protectlon
and due process section to replace the withdrawn sections, the
wording of which 1s almost identical to that of the fourteenth
amendment of the U.S. Constitutilon:

No person shall be deprived of life, liberty or property

without due process of law nor be denied the equal protec-

tion of the laws. The Legislature shall have power to
enforce, by approprlate legislation, the provisions of

this section.

It was hoped that this‘section might be used to protect the rights
enuncliated in the withdrawn proposals without encountering the

same objectlons or drafting problems. The Commlssion adopted the

equal protection and due process section unanimously, together with



two resolutions prepared by the Committee in the interests of
furthering the objectives outlined in its report:

The Leglslature should implement the above section by pro-
viding legislation to protect groups which have suffered
inequities and discrimination, and in particular to assure
due process rights to the mentally 111 or mentally retarded,
and provide protection for all persons regardless of race,
religion, sex, national or social origin, physical handicap,
or mental illness or mental retardation.

The Legislature should implement the above section by pro-
viding legislation deslighed to protect the individual's
right of access to information collected and preserved
relative to him.

P. 20 Although the Committee believed that the sectlons on
treason and lands declared allodial were obsolete, some questions

were raised by the Revisor of Statutes office Jjust before the
Commission hearing. Since there was not time to consider the
ramifications of these comments, the Committee withdrew its

recommendation for the deletion of these sections.



I. INTRODUCTION

The Bill of Rights Committee of the Minnesota Constitutional
Study Commission was given the responsibility of studying two
articles of the Constitution: Article I, the Bill of Rights,

and Article VII, the Elective Franchise.

The work of the Bill of Rights Committee differed in some
important respects from that of many of the other committees.
One of the obvious reasons is that we had more than one article
to study. Because of the nature and length of Article VII and
the kinds of changes proposed therein, we found it desirable to
construct a new form for that article, whereas our recommenda-
tions for the Bill of Rights deal only with individual sections.
Our committee undoubtedly heard testimony on more individual
issues than did other committees, not allowing the kind of
detailed consideration some committees were able to give a
single problem. We were impressed by the interest shown by
citizens in constitutional change and hope that the Legislature
will give careful attention to the problems which they raised.

In addition to presenting our final recommendations, the
purpose of this report is to provide a record of the issues
presented to the committee and the discussion and study which
they engendered. It is our hope that the report will thus

-~

serve as a useful foundation for the citizens and Legislature



of Minnesota in their own consideration of the Bill of Rights
and Elective Franchise articles of the Constitution. With the
report is submitted a complete file of testimony, memoranda
and correspondence.

In the course of its study the committee conducted three
public hearings: all-day hearings in the State Capitol on
April 6 and June 21 and a morning hearing on the campus in
Moorhead. In addition to public testimony, we reviewed the
recommendations of the 1948 Constitutional Commission, looked
at the language of other state constitutions and of the Model
State Constitution drawn up by the National Municipal League,
and pondered a considerable number of suggestions received in
writing. We had the good fortune to have before us the very
helpful recommendations of the Structure and Form Committee and
background papers prepared by the committee's research assis-
tant, Mr. Joseph P. Hudson of the University of Minnesota Law
School, and by staff assistant Jon Schroeder. Professors
Fred Morrison and Alan Freeman of the Law School provided in-
valuable advice in what must have seemed to them an endless
round of consultations. And finally the committee would like
to thank Mrs. Betty Rosas, Commission Secretary, for her good

assistance.



II. ARTICLE VII: THE ELECTIVE FRANCHISE

A. INTRODUCTORY NOTE

The democratic goal is to involve the people as much
as possible in their government, and constitutions should
enhance that attempt. With this in mind, the Bill of Rights
Committee began its study of Article VII. In addition to
reviewing the testimony and correspondence presented to it,
the committee took notice of the increasing mobility of the
population and the renewed interest in participating in the
political process expressed by many. At the same time the
committee wished to keep the Constitution free of unnecessary
detail, cumbersome to change and tiresome to read.

The committee began work with the knowledge that some
changes in Article VII were required to make it conform to
recent federal constitutional developments. The report of
the Structure and Form Committee made a number of suggested
improvements in the style of the article, and the Bill of
Rights Committee itself saw the need for other changes in
the interests of clarity and flexibility. In addition, the
committee recommends some substantive changes to allow persons
qualified to vote in a general election to vote in the primary,
to reduce the state residency requirement for voting to thirty
days, and to lower the age for holding office to 18 (the latter
opposed by one member).

The committee has gone over the whole article very care-

fully and submits a proposed new article which incorporates
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all of these changes. However, if the Legislature wishes to
propose some of these changes immediately, or if it fears

that certain of the provisions might endanger passage of the
whole if combined, it may wish to consider the recommendations

separately.

B. RECOMMENDED CHANGES

ELECTIVE FRANCHISE, Section 1

Changes: Voting age changed from 19 to 18 years; state resi-
dency requirement changed from six months to 30 days; change

to allow persons who will be 18 in time to vote in the general
election to participate in the primary; stylistic changes
suggested by the Structure and Form Committee (including incor-
poration of former section 2 into this section); substitution

of "who is judged mentally disabled or impaired under procedures

established by law" for "who may be non compos mentis or insane";

addition of "except as provided by the Legislature" following

the listed restrictions on voting.

Comment: The change in voting age was made to comply with the
Twenty-Sixth Amendment to the United States Constitution. A
recent decision of the U.S. Supreme Court makes it necessary

to change the residency requirement. In Dunn v. Blumstein the

court held that Tennessee's durational residency requirements

of one year in the state and three months in the county were
unconstitutional but clearly appro?ed a 30~day period (equivalent
to Tennessee's walting period between the use of registration and

the election). The Minnesota constitutional requirement of six

b



months was invalidated by the decision in Keppell v. Donovan

affirmed by the Supreme Court., The Bill of Rights Commlttee
recommends the substitution of 30 days to make the durational
requirement for residency within the State consistent with
that within the precinct. Local registrars seem to manage
effectively with the present precinct requirement, and
Secretary of State Arlen Erdahl assured the committee that
there is no need for a more restrictive state residency
requirement.

The committee also recommends that those eligible to
vote in a general election be allowed to participate in the
candidate selection process. They are already permitted to
take part in the precinct caucuses so it seems reasonable to
allow them also to vote in the primary.

‘Since the committee believes that it is desirable for
the Constitution to be written in language meaningful to the
citizens of the State and because of its concern that persons
not be disenfranchised arbitrarily or unnecessarily, it is

recommending a substitution for the non compos mentis phrase

in former section 2.

The addition of the final phrase, "except as provided by
the Legislature”, would provide greater flexibility in the
restrictions on voting. The committee heard testimony urging
the removal of the constitutional restrictions on the voting
rights of felons and those who are mentally disabled or impaired,
but believes that the suggested addition would allow the Legis-
lature to provide ény changes or safequards felt necessary by

the people of the State.



RESIDENCE LOST IN CERTAIN CASES, Section 2

Changes: Replaces former Sections 3 and 4; no substantive change.

Comment: Here the committee attempted to clarify by replacing
outmoded language ("seminary of learning," "almshouse or asylum,"
etc.) and by underlining the fact that the courts consider intent
to establish residency within the State as paramount. The com-
mittee heard testimony regarding the pros and cons of students
voting in college communities as opposed to their place of
origin, and it appears to us that the suggested language would
serve as a helpful gﬁideline for students and local election
officials, permitting those students who consider their college
community as their place of residence to vote there.

Although former Section 4 was written in the form of a
restriction ("No soldier, seaman or marine...shall be deemed a
resident of this State in sonsequence of being stationed within

the same."), the United States Supreme Court ruled in Carrington

v. Rash that no state can deny residency to a serviceman sta-
tioned within it if he intends to make such state his home

indefinitely.

LEGISLATURE TO PROVIDE FOR THE EXERCISE OF SUFFRAGE, Section 3
Changes: Replaces Artigcle V, Sec¢. 2, providing for state can-
vassing board and sending election returns to the Secretary of
State. (The Structu;e and Form Committee suggested relocating

Article V, Sec, 2 in Article VII.)

Comment: This gives the Legislature a general mandate to provide



for the administration of elections without encumbering the
Constitution with unnecessary detail or tying the process to
a state office (Secretary of State) which may not exist in

the future if some current proposals are adopted.

UNIFORM OATH AT ELECTIONS, Section 4

Changes: No change in wording; formerly Article XV, Sec. 3.
Comment: Relocated from Miscellaneous Provisions Article, which
the Structure and Form Committee has divided and relocated; the

subject matter is appropriate to the Elective Franchise Article.

CIVIL PROCESS SUSPENDED ON ELECTION DAY, Section 5

Changes: None.

ELECTION BY BALLOTS, Section 6

Changes: None.

RIGHT TO HOLD OFFICE, Section 7

Changes: Lowers the age for holding office from 21 to 18.
Comments: While the committee was divided on this issue, two
members felt that persons eligible to exercise the franchise
should also be able to run for elective office. This provision
would still be subject to age requirements set elsewhere for
certain offices (the Governor, Lieutenant Governor and Congress-
men must be 25, and U;S. Senators must be 30); and candidates
would have to obtain support from other age groups to win.

Prior to the passage of the amendment to lower the voting age



in 1970, there was no distinction in the Minnesota Constitution
between the minimum voting age and the age for holding office,
and the present mention of 21 in Section 7 is confusing if read
with Section 25 of Article IV: "Senators and representatives
shall be qualified voters of the State..."

The committee member opposed to lowering the age to 18
fears that some young people will not yet have the necessary

maturity and experience to serve in elective office.

OFFICIAL YEAR OF THE STATE, Section 8

Changes: Stylistic only.



C. PROPOSED ARTICLE
Article VII. Elective Franchise

ELECTIVE FRANCHISE. Section 1. Every person of the age of 18
years or more who has been a citizen of the United States for three
months and who has resided in this State and in the precinct for
thirty days next preceding an election shall be entitled to vote in
that precinct. The place of voting by one otherwise qualified who
has changed his residence within thirty days preceding the election
shall be prescribed by law. Any person eligible to vote in a general
election shall be entitled to vote in the primary election next pre-
ceding that general election. A person not meeting the above require-
ments; a person who has been convicted of treason or felony, unless
restored to civil rights; and a person under guardianship, or who is
judged mentally disabled or impaired under procedures established by
law, shall not be entitled or permitted to vote at any election in
the State except as provided by law.

PLACE OF RESIDENCE. Sec. 2. For the purpose of voting, a person
shall not be presumed to have gained residence in this State, nor to
have lost such residence, solely by reason of his presence or absence
in the service of the United States or while a student in any educa-
tional institution or while an inmate of any public institution, but
this presumption may be rebutted by evidence that the person intended
to establish such residence.

LEGISLATURE TO PROVIDE FOR THE EXERCISE OF SUFFRAGE. Sec. 3.
The Legislature shall by law define residence for voting purposes,
insure secrecy in voting and provide for absentee voting, the adminis-
tration of elections and the nomination of candidates.

UNIFORM OATH AT ELECTIONS. Sec. 4. The Legislature shall provide
‘for a uniform oath or affirmation to be administered at elections,
and no person shall be compelled to take any other or different form
of oath to entitle him to vote.

CIVIL PROCESS SUSPENDED ON ELECTION DAY. Sec. 5. During the day
" on which an election is held, no person shall be arrested by virtue
of any civil process.

ELECTION BY BALLOTS. Sec. 6. All elections shall be by ballot,
except for such town officers as may be directed by law to be other-
wise chosen.

RIGHT TO HOLD OFFICE. Sec. 7. Every person who by the provisions
of this article is entitled to vote at any election is eligible for
any office elective by the people in the district wherein he has
resided thirty days previous to the elction, except as otherwise
provided in this Constitution or the Constitution and Law of the
United States.”

OFFICIAL YEAR OF THE' STATE. Sec. 8. The official year of the
State of Minnesota shall commence on the first Monday of January in
each year, and all terms of office terminate at that time. The general
election shall be held on the first Tuesday after the first Monday in
November. The general election shall be held biennially in each
even-numbered year.

* The change proposed in this section was opposed by one member
of the committee ~9-



D. NON-ADOPTED PROPOSALS

1. Representative John W. Johnson submitted a proposed
constitutional amendment to provide for three-day electlons in
order to make 1t easlier for everyone in the state to vote. Some
of the objections raised: conflict with federal provision for a
single day election, and expense and difficulty of administration.
Perhaps current proposals to make election day a holiday would be
a preferable way to raise the percentage able to vote, though it
admittedly ﬁould not take care of the problem of bad weather.

2. The Minnesota Civil Liberties Unlion suggested elimination
of the age requirement for holding office on the\theory that this
would enable the electorate to choose officlals from any age group.
The majority of the committee believes that it 1s reasonable and
desirable to have the same qualification for hglding office as for
exercising the franchise, while the other member holds that the
requirement for holding office should be even higher.

3. A suggestion was submitted requesting an amendment to
former Section 2 to permit expunging of a felon's record after a
prescribed number of years. It 1s the opinion of the committee
that this 1is not a constitutlional issue but something that can be
handled by statute.

4y, David Kennedy, Assistant Senate Counsel, raised the ques-
tion of a possible conflict between Section 7 of Article VII and
Section 1 of Article XI, which says that the Legislature may provide
for "qualification for office" of officers of local government units.
(Section 7 permits a citizen of 21 to hold any office for which he

may vote, wlth the previously stated exceptions.) Does this refer
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to rules for filing, oaths, etc., or does it permit the setting of
substantive qualifications? The committee notes the potentlality
for confusion and conflict but is satisfied with the language of

Section 7 in the article before us.
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III. ARTICLE I: BILL OF RIGHTS

A. THE BILL OF RIGHTS TODAY

It is fitting that in most state constitutions the Bill of
Rights forms the first article because 1ts guarantees to the citi-
zenry are of such a fundamental nature. A Bill of Rights seeks to

define those rights and liberties necessary for the development of

a free and equal society and to protect these rights from the
power of government. The Bill of Rights in a state constitution
operates as a limitation on state governments. The Bill of Rights
in the federal constitution has also been in part applied to the

states through decisions of the Unlted States Supreme Court.

Even though much of the federal Bill of Rights has been applied
to the states by 1ts 1ncorpora§10n into the Fourteenth Amendment,
there 1s still reason to have separate guarantees in state consti-
tutions. Such guarantees cover rights not considered part of the
federal Bill of Rights or federal rights not applicable to the states.
Also, since U.S. constitutional history 1s always in the process of
changing, there 1s no certalnty that the rights applied to the states
or the incorporation doctrine itself will remain the same, Moreover,
provisions in a state constitution may be interpreted more liberally
by a state court than federal constitutional language. In a federal
system it 1is more appropriate for people "to look first to the state
constitution and to the state courts for‘the vindication of personal
liberties that may be challenged by state law or state action. They
can have a reasonable expectation of such protection only 1f the
state courts look upon fhe state Bill of Rights as a vital instrument

for the defense and advancement of personal and political liberty."#®

#Model State Constitution: National Municipal League,b6th edition,
1970, p.27. ' ‘ -
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Not only must a Bill of Rights.be examined from the view-
polint of the needs of the people of an individual state, but 1t
must also be considered in light of changes in our soclety. "Ideas'
concerning the fundamental character of a right may change."#
People in different eras may need guaranteed protection for different
rights, as shown by revision of and addition to Bills of Rights.
Recent experilence in other states shows a renewed interest 1in
reexamining Bills of Rights, and since there was no Bill of Rights
Committee during the work of the Minnesota Constitutional Commission
of 1948, 1t appears to have been some time since such a study was
made here. Governor Wendell Anderson's address to the Legislature
requesting a constitutional study commission was entitled "Challenge
of a New Day", and it was in this spirit that the committee sought
to look at Minnesota's Bill of Rights.

The committee 1s generally satisfied with the Minnesota Bill
of Rights, but belleves desirable the deletion of obsolete provi-
sions and the addition of several new sections. We are grateful
to the many persons who shared thelr concerns with us in testimony,
in writing, or by phone and also to our researcher, Joseph Hudson,
who provided us with a study of the judicilal interpretation and
history of the article. Although we considered a host of 1ssues,
others which we find of interest (such as the right of privacy and
problems of eavesdropping or wiretapping, Indian rights, etc.) were
not raised before us. On the question of Section 16 and the prohi-
bition against giving preference to any religious establishment,
we deferred to the Education Committee, which held a hearing on the

problem of state ald to religious schools and recommended no change.

* w. Brooke Graves, Problems in State Constitutional Revision,
Public Administration Service, Chicago, 1960, p.1l6l,
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In our recommendations we have attempted to incorporate the changes

which we feel are most needed at the prgsent time.

B. RECOMMENDED CHANGES

1. New Sections

RIGHTS OF THE MENTALLY DISABLED: No person shall be disenfran-
chised or deprived of his rights or restrained in his physical person
on the basls of mental disabllity or impalirment unless by the law or

Judgment of his peers.

Comment: Despite a better record than many states and the passage
in 1967 of the Minnesota Hospitallization and Commitment Act, tes-
timony to our committee and other sources of information indicate
that in Minnesota the right of due process 1s not assured to those
who are mentally disabled or impaired. A recent issue of Bench

and Bar of Minnesota has an article on "Involuntary Commitment in

Minnesota" which asserts that "despite substantive and procedural
protections granted by the act, since the effective date of the
act in 1968 many patients have not been afforded a full and fair
commitment hearing. Reports by review boards at state hospitals,
complaints filed by patients, studiles undertaken by mental health
associations regarding commitment practices and several lawsuits
ralsing the 1ssue of falr hearing and adequate representation, all
lead to the conclusion that some present practices violate the
mandate of the act." On August 11, 1972 a class action sult was
filed in U.S.District Court in Minneapolis on behalf of state mental
patients whose "provisional discharges" have been revoked without
hearings; plaintiffs seek to have the 1967 act declared unconsti-
tutional because it provides that such discharge may be revoked

without notice or the opportunity to be heard.
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There are those who say we need a new national attitude

toward the mentally 111 or retarded. The Washington Post in an

editorial on March 15, 1972 halled a recent federal court order

in Alabama as a possible new beginning; in Wyatt v. Stickney a

U.S. district judge ordered state officials to set up a human rights
committee in the state hospital and to implement a multi-page set

of standards drawn up by the plaintiffs and entitled "Minimum Con-
stitutional Standards for Adequate Habllitation of the Mentally
Retarded." Incorporated in these standards are rights brought up

in our committee hearings: the right to due process, the right of
self-determlnation or consent to treatment, the right to treatment,
etc.

The State Department of Public Welfare proposed that language
concerning the mentally disabled or impalred be added parenthetically
to Section 2 of the Bill of Rights, which serves as Minnesota's civil
due process guarantee, but the committee prefers to add a separate
section, thereby emphasizing a constitutional guarantee for the

rights of the mentally disabled.

INVIOLABILITY OF THE BODY: No person shall be compelled to undergo
procedures involving surgery, convulsive electroshock, confinement

of person or bodily movements, or any procedure causing irreversible
physiological effects unless informed consent of the person or his
guardian is given or unless appropriate procedures have been followed

to obtain legal approval for their application in such instances.

Comment: This section 1s obviously closely allied with the previous

one. While the committee considered combining them into one article,
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it decided not to in order that this section could also offer

protectlion against such things as forced sterilization.

EQUALITY OF RIGHTS: Nelther the State nor any of its instrumentali-
ties shall deny any person the equal protection of the law. The
Legislature shall provide by law for protection of persons against
discrimination in the provision of housing, education, employment,
public accommodations,public facillties and services on account of
race, color, creed, religion, sex, national or soclal origin, or

physical or mental handlcap.

Comment: Because of Minnesota's progressive traditlon it surprises
some people to discover that there is no general guarantee of equal-
ity of rights in the State Constitution. Many states do have such

a section in thelr constitutions, and of course the United States
Constitution has the Fourteenth Amendment guarantee of equal pro-
tection of the law amplified by a steadily increasing amount of

case law. Minnesota does have a relatively good civil rights law,
but it does not cover all of the categories needing protection.
Furthermore, it 1is Important to make clear that equality of rights
1s a fundamental and permanent policy in the State of Minnesota.

The committee quickly agreed that it should propose such an
amendment and then struggled for a long time with various alterna-
tives. While the committee wished to propose the strongest possible
kind of guarantee for the rights of the people of this State, and
especlally for groups which have been discriminated against, it
also wished ¢to avoid adding legislative detail to the Constitution.
The committee belleves that the suggested language will be clear to

the courts which must interpret it. And it 1s the committee's intent
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that the Legislature implement the policy of the amendment through
legislation directed also against private discrimination.

Most of the suggested classifications have already been singled
out in the State's civil rights law for protection., Sex, however,
is presently prohibited only in the area of employment, and the
committee heard testimony from sixteen different persons (the largest
number speaking to.the committee on any given 1ssue), giving witness
to the varying forms of discrimination against women citizens of the
state. These persons favored a separate equai rights amendment, but
the majorlity of the committee preferred to combine the categories
needing protection into one constitutional guarantee. The committee
feels that another category needing speclal mention 1s social origin.
We live in a time when inequities hidden within the whole web of
our society are being seen with new awareness and sensitivity, and
the committee believes that neither gender nor soclal origin should
prevent a person from developing to his or her full potentilal.

The committee also recognizes that the problems of the physi-
cally and mentally handicapped have been overlooked}for too long.
Only the Illinois Constitution of 1970 has a provision agalnst
discrimination faced by the handicapped, although several states
have such statutes, and an amendment to the Civil Rights Act of
1964 has been introduced in Congress which would cover federally
assisted programs. The handicapped have many types of disabilities,
but they all are apt to face difficulty in obtaining equal educa-
tional or employment oppo?tunity. Public transportation may be
completely unavailable, public buildings and public services

inaccessible. They often face arbitrary regulations imposed by
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goVernmental unlits and private busihesses. The committee is not
blind to some of the problems inherent In the guarantee of equal
rights to handicapped citizens and taxpayers, but we are confident
that the Legislature can provide for their resolution. Exceptions
can be made as in the Illinois Constitution: "All persons with a
physical or mental handicap shall be free from discrimination 1in

the sale or rental of property and shall be free from discrimination

unrelated to abllity in the hiring and promotion practices of any

employer."

RIGHT TO KNOW: Any organization, corporation, or government entity
keeping a file on an individual shall notify that individual of the
exlistence of the file and allow him or her to examine it. This pro-
vision shall be subjJect to such reasonable regulation as the Leglsla-

ture may impose.

Comment: This proposal is a modification of an amendment submitted
by Richard J. Runbeck and represents protection for the individual
in an information-gathering age. As Mr. Runbeck points out, "Those
who control the information which affects a person's life or livelihood
control the future and destiny of that person." This amendment would
assure the individual of the right to know about and examine infor-
mation on himself as it appears in the files of public or private
agencles and would give him the opportunity to challenge its accuracy.

It 1s not the 1ntent of the committee to restrict the freedom of
the press or to hinder criminal investigations conducted by govern-
mental agencies. Such exémptions could be written into the regula-
tions imposed by the Legilslature.

The committee believes it would also be desirable for the Legls-

lature to require that no organization, corporation or government
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agency may disseminate information on record concerning an individ-
ual without recording the nature and substance of all disclosures,
including the name of all persons, organizations, or agencles

requesting the information.

RIGHT TO BEAR ARMS: Subject only to the police power, the right
of the individual citizen to keep and bear arms shall not be
infringed.*

Comment: The federal right to bear arms has not been incorporated
into the Fourteenth Amendment to apply to the states, but many
state constitutions have a section guaranteeing the right to bear
arms. In some it is worded in absolute terms while others provide
that the Legislature may regulate this right. While a majority of
the committee believes that the right to bear arms belongs 4in the
Minnesota Bill of Rights, the committee does not wish to foreclose
reasonable legislative measures for the control of crime and there-
fore prefers the above languagé, taken from the Illinois Constitu-
tion, to that of the proposal submitted by The Committee for Effec-

tive Crime Control, ##

2. Other Changes
(a) IMPRISONMENT FOR DEBT: PROPERTY EXEMPTION, Section 12:
Add the following sentence at the end of the section: "The Legils-

lature may reasonably regulate the form and notice of such liens."

Comment: Since some feel that the mechanics llien law in Minnesota

operates unfairly against property owners, Attorney General Warren

¥ Opposed by one member of the committee.

#%# The right of a citizen of this state to acquire, possess, and
use arms for recreation, for marksmanship training, or for defer
of home, person, property, or the state shall not be abridged. }
licg:se or registration tax or fee shall ever be imposed on this
right.
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Spannaus suggests the addition of a requirement that the mechanic
or materialman give notice to the owner at the time labor or materé
ials are furnished. The intent of the committee is to allow the
Legislature to do this.
(b) Recommended Deletions:
1) TREASON DEFINED, Section 9.
This appears to be obsolete today; levying war
against the state or adhering to its enemles is
a problem for the natlonal government rather than
for an individual state.
2) LANDS DECLARED ALLODIAL: LEASES, WHEN VOID, Section 15.

Obsolete; also recommended for deletion by 1948 Con-
stitutional Commission.

3) NO LICENSE TO PEDDLE, Section 18.
Structure and Form Committee recommends moving to
Article XIII.
(c) Recommended Addition:
1) The Legislature shall not abridge the right of the
people to assemble and to petition the government for redress of

grievances.

Comment: This addition was recommended for Section 2 by the 1948
Constitutional Committee. The Bill of Rights Committee considers
the right of assembly to be an important one and notes that 1t is
found in most state constitutions. The committee recommends that
it be added to the Bill of Rights either as a separate section or

as part of Section 3.
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C. NON-ADOPTED PROPOSALS:

1. An equal rights amendment similar to the federal one now
before the states for ratification was favored by many people tes-
tifying before the committee, in fact receiving more support than
any other proposal made. (An alternative was also submitted which
would cover private discrimination as well.) The majority of the
committee preferred to include sex with the other categories to be
protected in the proposed new section guaranteeing the equality of
rights. One member supported a separate equal rights amendment
because of the fact that courts might otherwlse apply the tradi-
tional equal protection "rational basis" ﬁest for discrimination
based on sex which would provide insufficient protection.

2. A proposal was made by Jack Baker and Dennis Hilger to
amend Section 16 to include "Jjus societatis congeneratae" at the
end of the first sentence for the purpose of protecting the indi-
vidual's right to love., Mr, Baker subsequently proposed the alter-
native of including "socletatis congeneratae" in a general equal
protection section. The majority of the committee opposed the
proposals on‘the ground that it 1s not possible to include every
group in the constitution; one member would support constitutional
protection for non-heterosexuals but was opposed to the Latin
language offered.

3. A great deal of interest was evidenced in prisoners' rights.
Inmates at St. Cloud and Stillwater expressed their interest in tes-
tifying to the committee but were unable to attend a hearing; the
committee was sent a cop& of "The Pillar" (published by St. Cloud
inmates) for March 2, 1972, containing a prisoners' bill of rights

which 1is being included in the pecord of testimony submitted to the
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Commission files. Chief among those testifying before the committee on
this subject were David Fogel, Commissioner for ﬁhe Department of
Corrections, and Thomas Murton of the Murton Foundation for Criminal
Justice, Inc., and the University of Minnesota. Mr. Fogel believes
that no constitutional change 1s necessary to safeguard these rights
which can be guaranteed by administrative and legislative action
although he would favor an amendment allowing felons to vote by
absentee ballots. Mr. Murton feels that while 95% of what he advo-
cates could be accompllshed without amending the Constitution (pri-
soners' right to counsel at disciplinary hearings, freedom from
censorship, end to indeterminate sentencing, right to falr compensa-
tion for work, etc.), there remains a need for a guarantee of basic
human rights for prisoners; he pointed to the United Natlons 1955
Bill of Rights for prisoners as a model. No proposed language for
a section in the Minnesota Constitution was presented to the committee,
which felt that the kinds of detailed concerns brought to our atten-
tion were matters for the Legislature.

4, Finally, a number of proposals made to the committee were
not discussed at length because the committee felt they were not
constitutional 1issues, or because too little information was avallable
as background, or because there was little apparent public interest. -
These include:

a. creatlion of a constitutional office of ombudsman

b. abortion (pro and con)

¢. Indian treaty rights as they relate to inter-racial
marriages

d. rights of juveniles

e. the right to adequate housing, to avallable and ade-
quate health care, to the benefits of higher education

and to legal assistance without regard to the individual's
ability to pay
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IV. SUMMARY OF RECOMMENDATIONS
Presented here in capsule form are the main recommendations
of the'Bill of Rights Committee to the Minnesota Constitutlonal
Study Commission; for clarification, amplification and the
reasoning of the committee the reader is referred to Sections II

and III of the committee report.

ARTICLE VII. ELECTIVE FRANCHISE

The committee belleves that a number of changes are needed
in this artlcle because of obsolete, unclear, and archaic provi-
sions. Because other changes also seem desirable we recommend a
revigion of the entire article. The complete wording of the proposed

article appears on page 9 of the report, but the major changes would:

1. 1lower the voting age from 19 to 18 (to comply with
U.S. Constitution)

2. reduce state residency requirement for voting from
6 months to 30 days

3. allow those who will be 18 in time to vote in a
general election to also vote in the preceding
primary election

L., allow the Legislature to make provision for the
restoration of voting rights to felons or the
mentally disabled or impaired

5. allow the Legislature to provide for the administra-
tion of electlons (to replace constitutional provision
for state canvassing board)

6. lower age for holding office from 21 to 18 *

ARTICLE I. BILL OF RIGHTS

The committee proposes the deletion of Sections 9 and 15, the
removal of Section 18 to Article XIII, and the following additions
to the Minnesota Bill of Rights:

1. Rights of the ﬁentally dlsabled: No person shall be
disenfranchised or deprived of his rights or restrained
in his physical person on the basis of mental disabllity
or impairment unless by the law of the land or judgment
of hils peers.

% one member dissenting
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2. Inviolability of the body: No person shall be
compelled to undergo procedures involving surgery,
convulsive electroshock, confinement of person or
bodily movements, or any procedure causing irrever-
sible physiological effects unless informed consent
of the person or his guardian is given or unless
appropriate procedures have been followed to obtailn
legal approval for their application in such instances.

3. Equality of Rights: Neither the State nor any of its
instrumentalities shall deny any person the equal pro-
tection of the law. The Legislature shall provide
by law for the protection of persons against discrimina-
tion in the provision of housing, education, employment,
public accomodations, public facllities and services on
account of race, color, creed, religion, sex, national
or social origin, or physical or mental handilcap.

4., Right to know: Any organization, corporation or govern-
ment entity keeplng a file on an individual shall notify
that individual of the existence of the file and allow
him or her to examine it. This provision shall be sub-
Jject to such reasonable regulation as the Legislature
may impose.

5. Right to bear arms: Subject only to the police power,
the right of the individual citizen to keep and bear
arms shall not be infringed.¥

6. Addition to the end of Section 12: "The Legislature
may reasonably regulate the form and notice of such
liens."

7. Guarantee of the right of assembly as recommended by
the 1948 Constitutional Commission.

% one member dissenting
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V. APPENDIX
A. Testimony Before the Committee:
1. Hearing in St. Paul on April 6, 1972%

Thomas Murton, Murton Foundation for Criminal Justice, Inc.
and the University of Minnesota

Anne Truax, Minnesota Women's Center and Chairman of the
Twin Cities Women's Actlion Coalition

Deonne Parker and George gStephenson, Minnesota Civil Liber-
ties Union

David Zlegenhagen, Mental Health Association of Minnesota

Lu Stocker, State Republican Chairwoman

Kathy Olson, President of Twin Citles chapter of the
National Organization of Women

Jackle Moren, University YWCA

Sherry Lurk, Emma Willard Task Force on Education

Cynthla Attwood, University of Minnesota Law School

Janet Dietrich, Minnesota Women's Political Caucus

Helene Borg, State League of Human Rights Commissions

Mrs. Joseph Brink, St. Joseph

Congressman Donald Fraser

Commissloner David Fogel, Department of Corrections

Miriam Karlins, Director of Mental Health Education in the
Minnesota Department of Public Welfare

Dr. Phyllis Kahn, Minnesota Women's Politlcal Caucus

Betty Howard, State Department of Human Rights

Ellen Dresselhuis, President of Women's Equity Action League

Dr. Eugene Eildenberg, University of Minnesota Equal Oppor-
tunities Compliance Officer

Delores Orey, Ramsey County Legal Assistance

Martha Kahn, Minnesota Civil Libertles Union

E. Floyd, Minneapolis

2. Hearihg in Moorhead on May 4, 1972

David  Strauss, student body president, Moorhead State College
Bernice Arett, Minnesota Women's Political Caucus

3. Hearing in St. Paul on June 21, 1972

John Martin and Jon Willand, Committee for Effective Crime
Control

Byron Starnes, Assistant Attorney General

Richard W. Runbeck, University of Minnesota Law School

Franklin Knoll, Executive Director of the Minneapolis Urban
Coalition Action Council

R. Michael Wetherbee, Legal Counsel for the Minnesota Civil
Liberties Unilon

Charles Van Heuveln, Handi~-Registration, United Cerebral Palsy

Peter Benzian, Minnesota Public Interest Research Group

Rev. Robert Lovering, Director of Social Services for United
Cerebral Palsy of Minneapolis

Lorraine Arvidson, Secretary of United Blind of Minnesota, Inc.

“*Since initial public response indicated a special interest in the
rights of women and of persons in state institutions, the first
hearing was scheduled to focus on these issues.
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Robert Lindstrom, Epilepsy League of Minnesota

Rev. Barbara Andrews, Assistant Pastor of Edina Community
Lutheran Church '

Gene O'Nell, Executive Director of United Cerebral Palsy
of Greater St. Paul, Inec.

John DuRand, Executive Director of Occupational Training
Center, Inc.

Jack Baker, President of the Minnesota Student Assoclation

Dennis Hilger, Minneafolis

Alice Cowley, St. Pau

Darla St. Martin, Women for Universal Human Rights

Mrs. Joseph Brink, St. Joseph

Thomas Mooney, Minnesota Citlzens Concerned for Life

Letters and Written Statements or Memoranda Submitted to Committee

Representative John W. Johnson

Secretary of State Arlen I. Erdahl

William Merlin of Merlin, Starrs and Kilefer

John Milton, Ramsey County Commissioner

Attorney General Warren Spannaus

Committee for Effective Crime Control

Morris Hursh, Department of Public Welfare

Professor Joyce A. Hughes, University of Minnesota Law School
(also a member of the Commission)

Cynthia Attwood, University of Minnesota Law School

Congressman Donald Fraser

Milton A. Kludt, Judge in Norman County

L. W. Binger, Chairman of the Governor's Commission on Employment
of Handicapped Persons

Mark C. Erspamer

Minnesota Home Economics Association

University YWCA

District Judge John B. Friedrich

LeAnne M. Nelson

Joseph Bright, Revisor of Statutes

Earl Zailser, 8t. Paul

Internal Research - Staff Reports

"The Minnesota Bill of Rights: An Overview," Joseph P. Hudson

Memorandum on Durational Residency Requirements, Jon Schroeder

Memorandum on removal of state canvassing board from the Consti-
tution, Jon Schroeder

Those Invited to Testify

American Indian Movement, Minneapolis
American Indian Movement, St. Paul
Mrs. Joseph Brink ,

John Broady

Dr. Frank Brown, State Reformatory

‘Business and Professional Women, St. Paul

Business and Professional Women, Minneapolils
Minnesota Home Economics Association
Shakopee Medwakantan Sioux Community
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Urban Coalition of Minneapolis

Ramsey County Bar Association

National Organization for Women

League of Minnesota Human Rights
Minneapolis Urban League

Grand Portage Reservation Business Committee
Episcopal Church Women

Minnesota Chippewa Tribe

. Upper Sioux Indian Community

Human Rights Commission

Red Lake Bank of Chippewa Indians
Citizens League

Lower Sioux Tndlan Communityvy in Minnesota
Minnesota ¢4¢1zens Concerned for Life
University of Minnesota Womens Liberation
St. Paul Urban League

Minnesota Civil Liberties Union

Minnesota Political Caucus

National Assoclation for Advancement of Colored People
Dave Olmscheid

Prairie Island Indian Community

League of Women Voters

Minnesota Bar Association

Hennepin County Bar Association

Hennepin County Mental Health

Fond Du Lac Reservation Business Committee
Minnesota Council of Churches

Upper Midwest American Indian Center
Minnesota Public Interest Research Group
Urban Coalition of St. Paul

Womens Equity Action League

Womens Political Caucus

Young Women's Christian Association

Zonta Club of Minneapolis

Committee for Effective Crime Control
Indian Affairs Commission

Human Relations Commission

Rep. John Johnson
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The Commisslon made the followlng alterations in

the recommendations of the Executive Branch Committee:

P.11

P.20

P.21

P.29

The Commission voted not to delete the

elective attorney general from the Constitution.

The Commission voted not to delete the elective

state treasurer from the Constitution.

The Commission voted to have the pardon board
in the Constitution, be composed of members
appointed by the governor and confirmed by the

Senate.

The Commission did not consider the recommendation
for deletion of Article XIII, Sec.4 providing
that the lieutenant governor not particlpate in the

impeachment trial of the governor.



I. INTRODUCTION
A. BACKGROUND

The Executive Branch Committee was assigned the task of
examlining the provislons of the Minnesota Constitution relating to
the executive branch of state government (Article V) and making
recommendations on any possible revision.

The Executive Branch Committee was also assigned the duty
of reviewing constitutional provislons dealling with impeachment
of officers found in Article XIIT.

The commlittee was particularly fortunate in being able to
have access to the recommendations of several past studies of the
executive branch of state government in Minnesota, done between
3950 and 1968. These studles are listed in the Bibliography and
referred to specifically throﬁghout this report.

In addition to its private study, the committee conducted a
public hegring on.June 1 in St. Paul. At that time the committee
was pleased to hear from several present and past holders of exec-
utive offices, as well as interested citizens. In additlon, a
good deal of written correspondence has been directed to the
committee durlng the course of its study. A complete listlng of
all those persons testifylng and submitting letters or written

statements is attached to the body of thls report.



B. GENERAL APPROACH TO THE STUDY

The committee has been concerned with the need to create
constitutional language which will be adequate for the needs of
modern Minnesota. The government of this state must be responsive
to the needs of its people. Accordingly, the committee has attempted
to deslgn an executlve branch of state government which would be
both visible and responslve to Minnesotans in both present and future
generations.

The constitutional structure of the executive branch of state
government in Minnesota has remained basically the same since the
original constitution was written in 1857. Although there have been
other minor amendments, the only major change in the executive
branch has been the extension of the terms of the executive officers
from two to four years, by an amendment adopted in 1958, effective
in 1962,

The pyesent system of a divided executive authority which we
have in Minnesota and which is common to nearly all of our states
grew out of our early experience with the English colonial system.
When the states were established after the Revolutionary War, there
was a strong desire to have as weak an executlve system in each of
the states as possible in order to prevent the same arbltrary and
capricious use of power which the colonists had experlienced under
the British regime. The general theory of government at that time
was to provide that each executive function be performed by a person
who was elected by all of the people of the state.

Whatever had been the merits of this system in the past, it
seems to the committee that in our modern world we cannot operate

state government with a divided executive system. The separate
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election of the lieutenant governor, secretary of state, state
auditor, state treasurer, and attorney general tends to weaken
the governor's control over the executive department and yet the
governor 1s held accountable by the people of the state for func-
tions in the executive department over which he really has no

control or authority.

C. PENDING CONSTITUTIONAL AMENDMENT

In making its recommendations, the committee has consldered
the possible impact of 4 proposed constitutional amendment which
will be voted on by the people of Minnesota this November. That
amendment would require that the governor and lieutenant governor
be elected on a joint ballot, rather than separately as 1s pre-
sently the case. The amendment would also provide that the lieuten-
ant governor would no longer preside over the Senate and allow his
salary to be set by law. (The lieutenant governor's salary is
presently .double that of the members of the Legislature.) If the
proposed amendment were to be adopted, the lieutenant governor
would become a purely executive officer without legislative func-
tions. His dutlies would presumably be set by statute or by exec-

utive order.

II. OFFICE OF LIEUTENANT GOVERNOR
A. ISSUE
Should the offlce of lieutenant governor be retained and given
additional responsibilities or should the office be abolished and
the constitutional and statutory duties of the office be otherwise

provided for?




B. PRESENT CONSTITUTIONAL LANGUAGE

Article V, Sec.l calls for the election of a lieutenant gover-
nor. He serves a four year term (Sec.3). His principal duties
are to preside over the State Senate and to succeed to the office
of governor, if that office should become vacant (Sec.6). If the
proposed amendment on this year's ballot pésses, the duty of the
lieutenant governor to preside over the Senate will be eliminated.
With passage of the amendment and the allowed increase in salary,
the lieutenant governor would presumably be assigned other duties
by law or by the governor, with whom he would have run for election

on a Joint ballot.

C. BACKGROUND

The principal duty of the lieutenant governor is to succeed
to the office of governor, should that office become vacant by
death, resignation, or removal. Under the present Constitution he
also has the duty of presiding over the Senate, analogous to that
of the vlce president of the United States.

Unlike the vice president, however, the Minnesota State Supreme
Court has ruled that the lieutenant governor has no tie-breaking
vote.. (Palmer v. Perpich, 289 Minn.149 (1971).,) Hence, his power
as a presiding officer 1s limited to procedural rulings over a body
of which he is not a member. It is no wonder, then, that until
recent years,when Minnesota has been fortunate in the quality of
men attracted to this office, the lieutenant governor was
considered a part-time position, low in pay and short on substantive

responsibilities.‘



The constitutions of 41 states, including Minnesota, call
for the election of a lieutenant governor. One other state has a
statute providing for the same officer. The eight other states make
idifferent provisions for succession to the office of governor and
for a presiding officer for their state senate. Some, like Utah
and Wyoming, provide for the secretary of state to succeed to the
office of governor. Others, like Oregon, Maine and West Virginia,

provide for succession by the presiding officer of the state senate.

D. COMMITTEE CONSIDERATION

The key question which the committee faced in considering this
office was whether or not the lieutenant governor can be given suffi-
clent duties and responsibilities to make the office appealing
enough to attract the quality of leadershlip required to succeed to
the office of governor should that office become vacant.

The committee believes that implementation of the proposed amend-
mend on thls November's ballot could go a long way toward achieving
that goal. Under the proposal, the lieu%enant governor's salary,
whiéh is presently frozen at twice that of a state senator ($%600 per
year), may be set by the legislature. The lieutenant governor would
then be in a position to be a full-time member of the executive branch
of state government.

The proposal would also relieve the lieutenant governor of the
time consuming responsibility of presiding over the State Senate and
encourage the assignment of additlonal responsibillitles to the office.
The lieutenant governor would then have full time to devote to such
responsibilitieg,and the duties of the office could be substantially
increased by the legislature or by the governor through executive

order.



Finally, the ﬁroposed amendment would require that the gover-
nor and lieutenant governor be elected as a team on a Jjoint ballot,
not unlike the manner in which we presently elect the president and
vice president of the United States. This portion of the proposal
involves two major improvements. First, we are assured that the
governor and lleutenant governor will be of the same political party,
guaranteeing that the mandate of the people who elected the governor
will be continued in the event that the offlice should become vacant.
Second, the legislature could then enact legislation which would
insure, through Joint filings in the primary election, that the gov-
ernor and lleutenant governor are 1n fact a compatible "team". Under
such an arrangement, the governor would have full confidence in
delegating major responsibility to the lieutenant governor and, in
effect, the lieutenant governor could serve as the governor's "right
hand man" or "trouble shooter" in implementing the visible and re-
sponsive executlve branch which this report proposes.

Allowing succession to remain in the executive branch, within
one pollitical party, and to an officer elected by all the people of
thé state are important reasons for the committee's recommendation
of retéining the office of lleutenant governor. The committee is
firm in 1its belief,.however, that continuation of the office of
lieutenant governor cannot bé Justified solely on the basls of
succession. It 1s for this reason that the committee urges adoption
of the proposed amendment on thls November's ballot and the streng-
~thening of the office of lieutenant governor which may then take place.
In making such a suggestion, the committee 1s not in a position

to recommend the specific delegation of powers which should be made

to a strengthened office of lieutenant governor. The committee does
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refer the legislature to the suggestion of Secretary of State

Arlen I, Erdahl, made to this committee in testimony on June 1,

1972. In his statement, Secretary of State Erdahl urged that the
offices of secretary of state and lieutenant governor be combined

under the title of lieutenant governor and that the new office encom-
pass the present power of succession and several of the more important
powers of the secretary of state plus other powers and responsibilities
which might be delegated by the legislature. The committee feels the

Erdahl proposal merits serious consideration.

Other proposals which have been made by past studies of the
executlve branch of'goVérnment in Minnesota include designating
the lieutenant governor as the governor's "chilef of staff" or giving
him dutles of 1liaison with local governments. The trend at this

time seems to be toward strengthening the office of lieutenant

governor in just such a manner. For example, in Florida and Indiana
the lieutepant governor serves as secretary of commerce; iIn Calif-
ornia and Massachusetts the lieutenant governors are head of the
office of intergovernmental management; the lieutenant governors

in Alaska and Hawail also perform the duties of the secretary of
state; and in Missoqri and Nebraska the governor 1s authorized to

assign duties to the lieutenant governor.

E. COMMITTEE RECOMMENDATION

The committee recommends adoption of Constitutional Amendment#2

appearing on the November 7th election ballot which would require

the governor and lieutenant governor to run on a Joint election

ballot; would allow the leglislature to define the compensation of



the lleutenant governor; and would remove the lieutenant governor

as the preslding officer of the state senate. The committee further

urges the prompt implementation of the spirit of the amendment by

the legislature through reasonable adjustment of the compensatilon

of the lieutenant governor and a reasonable alteration in the dutiles

and responsibilities of the office.

Although the committee makes no specific recommendation on the
responsibilities which should be delegated to the lieutenant gover-
nor, the committee does refer to the legislature the recommendations
of Secretary of State Arlen I. Erdahl for the consolidation of the
offices of secretary of state and lleutenant governor as well as past
studles of the executive branch of Minnesota government and the ex-
perliences and prec dents established by other states which have a

strong and effective office of lieutenant governor.

III. OFFICE OF ATTORNEY GENERAL
A. ISSUE"
Should the electlive constitutional office of attorney general
be retained or should the office be abolished or be made appointive?
In case of changes how should the constitutional and statutory duties

of the office be provided for?

B. PRESENT CONSTITUTIONAL LANGUAGE

| The constitutional office of attorney general 1s created 1n
Article V, Section 1. Under Section 5, the attorney general serves
a four-year term. He has no constitutional responsibilities other
than to serve on the pardon board (Article V, Sec.l); the State
Board of Investment (Article VIII, Sec.4); and the State Land

Exchange Commission (Article VIII, Sec.7). The gdvernor has the
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power to fi1ll vacancies in the office under Article V, Sec.4 and

the attorney general may be impeached under Article XIII, Sec.l.

~ C. BACKGROUND

In addition to the above-mentioned constitutional duties, the
attorney general has a number of important statutory responsibilities
whlch make him, next to the governor, one of the most powerful
offlicers in state government.

The most important of the attorney general's responsibilities
i1s to act as chief legal officer of the state. By statute, the
attorneys in major state departments are appolinted by the attorney
general and serve as special assistant attorneys general. 1In this
manner, the attorney general has potential input into nearly every
important declision of a legal nature made 1n state government.

In addition, the attorney general, as chief legal officer of
the state, performs clivil and criminal litigation on behalf of the
state and 1s often called upon to 1ssue advisory oplnions to the
governor,‘iegislature, city and county attorneys, attorneys for
locai school districts, etc. These opinions often contain vital
interpretations of important constitutional and statutory provisions
and, of course, have the force of law until overturned in court.

In addition to the three constitutional boards of which the
attorney general is a member and the broad powers outlined above,
.the attorney general has a number of widely ranging statutory respon-
sibilities, e.g., chairmanship of the Minnesota Voting Machine
Commission and approval of regulations of the State Board of Health.

Thirty-eight states, including Minnesota, provide for a con-

stitutional-elective attorney general. An additional four states



elect a statutory attorney general; one state's attorney general
1s elected by the legislature; and the remalning seven states pro-
vide for an appolnted chlef legal officer of the state.

The Model State Constitutlon makes no mention of an attorney
general and it i1s assumed that the office would be created by the
legislature and appolnted by the governor.

The 1948 Constitutional Commission of Minnesota recommended
retention of a constitutlional-elective attorney general. The Minne-
sota Efficiency in Government (Little Hoover) Commission of 1950
recommended retention of the attorney general and an appolnted official
heading a Department of Law. The Minnesota Self-Survey of 1955-58
recommended retention of the attorney general as an appointed head
of a Department of Law and Publlic Safety. Flnally, the report of the
Governor's Councll on Executive Reorganization of 1968 recommended

the appointment of an attorney general within the executlive offlce.

D. COMMITTEE CONSIDERATION

In making 1ts recommendations, the committee is not unaware
of the large amount of authority vested 1n the attorney general and
the desirability of insuring the wise and responsive use of that
authority.

Rather, 1t 1s with a wary eye on this authorlty that the com-
mittee offers 1ts recommendations. At the present time, the office
of attorney general 1s analogous to an octopus with a number of arms
reachtng out in all directions and into major departments of state
government via the deputy and assistant attorneys genera. On one hand,
we have department heads, appointed by the governor, serving co-termi-

nously with him, and supposedly responsible to the governor and thus
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to the people who have elected him. On the other hand,political
imcompatibility between the governor and attorney general trans-
mitted to the departments by officials appointed by each has the
potential of disrupting the efficiency and responsiveness of major
state departments. The chief legal officer of a major department
1s an integral part of the &orkings of that department. In order
to maximize efficiency and responsiveness, he must be working as

a team with the department head and, thus, the governor.

It is the feeling of the committee that other important respon-
sibilitles of the attorney general could also be handled responsibly
by a legal officer appointed by the governor. When the voters of
the state elect a visible, responsible governor, they expect his
already numerous and important appolntees to carry out the mandate
under which he was elected. Under the strong executive system
which this committee 1s proposing, great responsibllity 1is extended
to, and expected from, the tchief executive of the state. The com~-
mittee has confildence 1n the ability of the voters of the state to
elect the kind of governor who can and will accept and use this
great responsibility 1n a wise and responsive manner. Under such
a system, attention will quickly focus on a governor who faills to
assume such responsibility and the voters of the state will not

hesitate to shorten the political career of such a chlef executive.

E. COMMITTEE RECOMMENDATIONS
After careful consideration of the present authority vested in

the office, the committee recommends the removal of the elective

attorney general from the Constitution. The committee recommends

that the constitutional responsibilitles now held by the attorney

general be redesignated by legislative statute to (an) official(s)
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appointed by the governor. We offer no specific recommendations

for statutory changes in this regard but direct the Leglslature's

attention to the excellent studies of executive organization in

Minnesota mentioned above.

IV. OFFICE OF SECRETARY OF STATE
A. ISSUE
| Should the elective-constitutional office of secretary of
state be retained, or should the office be abolished, or be made
appolintive? 1In case of change, should the constitutional and
statutory dutiles of the office be assigned to other constitutional

or statutory offices?

B. PRESENT CONSTITUTIONAL LANGUAGE

The constltutional office of secretary of state 1s created in
Article V, Sec. 1. Section 5 provides that the secretary of state
serve a fqur-year term. The constitutional responstbilities of the
office include chairmanship of the state canvassing board and
depository of election returns for constitutional officers (Article V,
Sec.2); depository of all laws passed by the Legislature and signed
by the governor (Article IV, Sec.1l); the keeper of the great seal
of the State of Minnesota (Article XV, Sec.l4); and membership on
the State Board of Investment (Article VIII, Sec.4). The governor
has the power to fill vacancies in the office under Article V, Sec. 4

and the secretary of state may be impeached under Article XIII, Sec.l.

C. BACKGROUND
The secretary of state is the chief elections officer of the
State of Minnesota. In thls capacity, he 1s the filing officer

for all statewide and certain legislative and judicial offices. He
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also has responsibility for printing state and constitutional
amendment ballots, publishing the election laws and the legislative
manual and 1issulng certificates of election to candidates declared
elected by the state canvéssing board. Under state and federal
campaign financing laws, the secretary of state is also the depository
for expenditure and receipt statements filed by candidates for state
and federal offices.

As the keeper of the great seal of the State of Minnesota, the
secretary of state certifies the authenticity of all officlal records,
documents, proclamations, and executive orders of the governor and
the acts.of the legislature, He 1s the depository for all original
engrossed and enrolled acts of the Legislature.

Also flled with the secretary of state are incorporation papers
of all corporations, certaln financial statements on debts, annual
reports of all corporations engaged in agriculture in Minnesota,
extraditiqn papers, oaths of office, and certain village and municipal
documents.

Untill 1970 a major responsibility of the secretary of state was
the registration and licensing of motor vehicles by more than three
hundred deputy reglistrars of motor vehicles located throughout the
state. This responsibility, along with the former task of issuing
licenses for chauffeurs and school-bus drivers, 1s now handled by

the Department of Public Safety-
Thirty-eight states, including Minnesota, have a constitutional-

elective office of secretary of state. Three states have a consti-

tutlonal secretary of state elected by the legislature. Nine have no

such office.
The Model State Constitution makes no mention of a secretary

of state and it is assumed that the responsibilities of the office
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are provided for by law.

The Constitutional Commission of 1948, the Minnesota Efficiency
in Government Commission, the Minnesota Self-Survey, and the Gover-
nor's Councll on Executive Reorganization all recommended removal
of the secretary of state from the Constitution. Opinions differed
on whether the position should be retained and made appointive, or
- whether the responsibilities of the office should be dispersed among

other appointed officials.

D. COMMITTEE CONSIDERATION

Many of the factors considered in arriving at other recommenda-
tions in this report have entered into our recommendations on the
future constitutional status of the secretary of state.

Generally, the committee feels that the executive branch of
state government should have one, clearly ldentifiable head. In order
that the governor may be truly responsible to the people for the
actions. of the executive branch, he must have the power to appoint
all officlals for whom he is responsible. Good management, efficienty

and responsiveness can allow no exceptions to this general rule.

The responsibllities of the secretary of state are primarily
of an administratlve, not a pollcy-making nature. Voter Jjudgment
is all too often based on name ldentification or return to office
of a long-time incumbent. The committee would venture to guess
that the average voter does not really know what these responsibil-
ities are.

The commlttee 1s confident that the present responsibllities
of the offlce of secretary of state could be adequately handled

without electing an officer to such a position.
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E. COMMITTEE RECOMMENDATION

The commlttee recommends the removal of the office of secre-~

tary of state from the Constitution and the reassignment by the

Legislature of the present responsibllities of the office. The

committee offers no recommendation on the status or distribution

of the present statutory responsibllitles of the office, but refers

the Leglslature to the excellent past studles of executive organiza-

tion in Mlnnesota outlined above.

V. OFFICE OF STATE AUDITOR
A. ISSUE
Should the elective-constitutional office of state auditor be
retained, or should the office be abolished or be made appolntive?
If changed, how should the constitutional and statutory dutles of

the office be provided for?

B. PRESENT CONSTITUTIONAL LANGUAGE

The constitutional office of state auditor 1s crested 1n
Article V, Sec. 1. Section 5 provides that the audltor serve a
four-year term. Under Article VIII, Sec.7, the auditor serves as
a member of the State Land Exchange Commission and under Article
VIII, Sec.4, is a member of the State Investment Board. Under
Article IX, Sec.6, subd. 3 and 4, he is responsible for levying
a state property tax to pay back faulted bonds and certificates of
indebtedness. The governor has the power to fill a vacancy in the
office under Article V, Sec. 4, and the auditor may be impeached
under Article XIII, Sec.l.

C. BACKGROUND

The state auditor 1s the state's chief accounting officer
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and acts with the commissioner of administration and the publie
examiner to formulate and prescribe the accounting system used by
all departments and agencies of the state.

The auditor 1s the pre-auditor of receilpts and disbursements
of the state's funds, issuilng warrants to allow payment from the
treasury of the state.

In addition to these duties, the auditor serves as a member
of the executive council and several other boards and commissions.
He administers salary and expense payments to district court judges,
the retirement program for legislators, constitutional officers,
and commissioners and district court judges. He also apportions
various state aids, is charged with the sale and issuance of certi-
ficates of indebtedness and general obligation bonds and manages the
state bond fund.

Contrary to the beliefs of many people, the state's post-
auditing function 1s not carried out by the state auditor but is a
responsibiiity of the public examiner, who 1s appointed by the governor
with the advice and consent of the State Senate.

Twenty-~seven states, including Minnesota,have a constitutional-
elective auditor. Six states have a constitutional or statutory
auditor elected by the legislature and seventeen states provide for
the appointment of the auditor or do not have such an officer.

The Model State Constitution makes no mention of an auditor
and it 1s assumed that the officer would be created by the legislature
and appointed by the governor.

The Constitutional Commission of 1948, the Minnesota Efficiency
in Government Commission, the Minnesota Self-Survey, and the Gover-
nor's Council on Executive Reorganizatlon all recommended removal

of the auditor from the State Constitution. Opinions differed on

-16-



whether the position should be retalned as appointive, or whether the
responsibilities of the office should be dispersed among other

appointed officials.

D. COMMITTEE CONSIDERATION

The recommendations of the commlttee on the constltutional
status of the auditor are based on two major fundamentals of
accounting outlined by Auditor Rolland Hatfleld in hls testimony
before the committee on June 1.

The first fundamental 1s that pre-auditing and post-auditing
functions should be performed entirely separately. The present overlap
and duplication of such responsibilities is, of course, contrary to
this fundamental.

Secondly, sound accounting princlples dictate that the post-
audltor should not be appointed by the person or office he is to
audit. The fact that the present post-audit function is carried out
by the public examiner, who 1is appointed by the governor, 1is 1n clear
violation of these sound accounting principles.

Auditor Hatfield also points out the importance of having an
auditor (either pre- or post-) who is qualified as an accountant, a
qualification which would be better established and enforced through
civil service or a screening committee of certifled public accountants

than through election.

E. COMMITTEE RECOMMENDATIONS

The committee recommends the removal of the office of state

auditor from the Constitution and the reassignment of the responsi-

bilities of the office by statute. Although the committee is not

prepared to outline specifically this reassignment, it does commend

-17-



to the Legislature the fullowing recommendations of Auditor Hatfleld;

1) The transfer of the entire pre-auditing function to the Bepart-
of Administration, to be incorporated with the budget and central
accounting functlons already being perfommed by that department.
2) The creation of a new state auditing department responsible

for post-auditing all state government agencies. The head of such
a department would be appointed by the Legislature. The department
would be responsible for both annual financial audits and periodic
performance or operational audits. ‘/

3) The assignment of the post-auditing function of local govern-
ments to the public examiner. The public examiner would also be
appointed by the Legislature.

4) The requirement that the public examiner and auditor be certi-

fied public accountants and that the Legislature make the appointment
from a 1list of eligible CPA's submitted by the Minnesota Society of
Certified Public Accountants.

5) The appointment of both the auditor and public examiner for a

term of six to ten years, subject to removal only for cause.

VI. OFFICE OF STATE TREASURER
A. ISSUE
Should the elective-constitutional office of state treasurer
be retained, or should the office be abolished, or be made appointive?
If changed, how should the constitutional and statutory duttes of the
office be provided for?

B. PRESENT CONSTITUTIONAL LANGUAGE
The constitutional office of state treasurer is created in

Article V, Sec. 1. Section 5 provides that the treasurer serve a
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four-year term. In Article IV, Sec. 32b, he is charged with respon-
sibility for holding the internal improvement land fund and he must
maintain a state bond fund under Article IX, Sec. 6, subd.l4. He 1is

a member of the Btate Board of Investment under Article VIII, Sec.l.
He 1s required to publish an annual report of the receipts and expen-
ditures of the state by Article IX, Sec.ll. The governor has the
power to fill a vacancy 1n the office under Article V, Sec. 4 and the

auditor may be impeached under Article XIII, Sec. 1.

C. BACKGROUND

The state treasurer 1is responsible for holding all state funds
including investments. The investments include securities held for
permanent trust funds, the retirement associations, short-term cash
investments, and securities pledged as collateral.

The treasurer 1s the paymaster for the state and keeps records
of all recelpts and disbursements of state government. He receives
tax receipts from various sources as well as other income items from
state departments and institutions.

The bonded indebtedness unit of the treasurer's office keeps
records of the indebtedness of the state, redeems bonds at maturity,
and pays interest as it falls due on outstanding 1issues.

The treasurer's liquor stamp division sells liquor tax stamps
and distributes recelipts to variéus funds as prescribed by statute.

In addition to these duties, the treasurer serves on a number
of state boards and commissions, including the executive council
and the state and public employees retirement assoclation boards.

Forty states, including MInnesota, have a constitutional-elective

state treasurér. Four state treasurers are constitutional and elected
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by the legislature and the remaining six states elther do not have
a state treasurer or provide for his appointment by statute.

The Model State Constitution makes no mention of a state treasurer
and 1t 1s assumed that the officer would be created by the Leglslature
and appointed by the governor.

The Constitutional Commission of 1948, the Minnesota Efficiency
in Government Commission, the Minnesota Self-Survey, and the Governor's
Councll on Executive Reorganization all recommended removal of the
state treasurer from the state Constitution. Opinions differed on
whether the position should be retalned as appointive or whether the
responsibilities of the office should be dlspersed among other

appointed officials.

D. COMMITTEE CONSIDERATION

The committee's concern for efficiency and responsiveness 1in
state government expressed in earller discussion holds true in its
recommendations on the future of the constitutional office of state
treasurer.

Again, the kind of qualifications required for the occupant of
such a position might be better established and assured by civil
service or a screening committee of flnancial experts.

The committee has every confidence in the ability of a governor,
who 1s the true executive head of state government, to select a person
fo fulfill the responsibilities of the state treasurer in collecting

and disbursing state funds.

E. COMMITTEE RECOMMENDATIONS

The -.committee recommends the removal of the offlce of state

treasurer from the Constitution and the reassignment of the
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responsibllities of the office by statute. The committee offers

no recommendation on the status or distribution of the statutory

responsibilities of the office but refers the Legislature to the

excellent studies of executlive organization in Minnesota outlined

above.

VII. OTHER CONSTITUTIONAL BOARDS AND COMMISSIONS

Since adoption of the committee's recommendations as reported
above would largely eliminate the members of four constitutionally
created boards and commisslions and since the committee is not 1in a
position to recommend abolishment of the boards and commissions
themselves, the following recommendations are made:

A. Pardon Board (Article V, Sec.4)

When the original state constitution was adopted in 1857, the
governor had the sole power to "grant reprieves and pardons after
cbnvietion for offenses against the state.”" The present pardon
board consisting of the governor, attorney general, and chief justice
was created by a constitutional amendment approved in 1896.

As a member of the present pardon board, Chief Justice Oscar R.
Knutson states 1n a letter to the committee:

"If the attorney general is to be eliminated from the pardon

board, it probably would be best to go back to the original
constitutional provision and have the pardoning power rest in
the governor alone., As a matter of fact, historically, the
pardoning power has been considered mainly an executive
function. I suppose if anyone is to be eliminated, it should
be the chief justice of the supreme court, as pardoning 1is
really not a judicial function. It is the court's responsi-
bility to determine whether a person has had a fair trial,
but after a case has been affirmed by the supreme court it
becomes somewhat difficult for the chief justice to pass on
an application for a pardon or a reprieve."

The committee is included to agree with the chief Justlce and

recommends that the board of pardons be deleted from the Constitution
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and that the governor be given the sole power of pardon, subject

to procedures established by the Legislature.

B. State Board of Investment (Article VIII, Sec.l)

The committee recommends that the state board of investment

be retained in the Constitution but that its membershlp be estab-

lished by law. The state board of investment presently consists

of the governor, auditor, secretary of state, treasurer, and attorney
general.
C. State Land Exchange Commission (Article VIII, Sec.7)

The committee recommends that the state land exchange commission

be retalned in the constitutlon but that its membership be established

by law. The state land exchange commisslon presently consists of the
governor, auditor, and attorney general.
D. State Canvassing Board (Article V, Sec.2)

The committee recommends the deletion of reference to the state

canvassing board in the Constitution. The committee also recommends

to the Commission's Bill of Rights Committee the addltion of a new

section to Article VII authorlizing the Legislature to provide for the

adminlstration of elections and the canvassing of election returns.

VIII, POWERS OF THE GOVERNOR

Generally speaking, the committee has no objection to the grant
of powers to the governor provided in Article V, Sec. 4. Those powers
are presently spelled out as follows:

Powers and duties of governor. Sec.4. The governor
shall communicate by message to each session of the
legislature such information touching the state and
condition of the country as he may deem expedient. He
shall be commander-in-chief of the military and naval
forces, and may call out such forces to execute the
laws, suppress Insurrection and repel invasion. He
may require the dpinion, in writing, of the principal
officer in each of the executive departments upon any
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subject relating to the duties of their respective
offices; and he shall have power, in conjunction with
the board of pardons, of which the governor shall be

ex officio a member, and the other members of which
shall consist of the attorney general of the State of
Minnesota and the chlef justice of the supreme court

of the State of Minnesota, and whose powers and

duties shall be defined and regulated by law, to grant
reprileves and pardons after conviction for offenses
against the State, except in cases of impeachment. He
shall have power, by and with the advice and consent
of the Senate, to appoint notaries public, and such
other offlcers as may be provided by law. He shall
have power to appoint commissioners to take the ack-
nowledgment of deeds or other instruments in writing,
to be used in the State. He shall have a negative upon
all laws passed by the legislature, under such rules
and limitations as are in this Constitution prescribed.
He may on extraordlnary occasions convene both houses
of the legislature. He shall take care that the laws

be faithfully executed, fill any vacancy that may occur
in the office of secretary of state, treasurer, auditor,
attorney general, and such other state and district
offices as may be hereafter created by law, until the
end of the term for which the person who had vacated
the office was elected, or the first Monday in January
following the next general election whichever 1s sooner,
and untill their successors are chosen and qualified.

With the deletion of the attorney general, lieutenant governor,
éuditor, secretary of state, and treasurer as outlined in prior
sections and with the governor authorized to appolnt the officers
to whom the responsibilities of the deleted offices are given, 1t
1s the hope of the committee that Minnesota will have an efficient,
responsive and visible state government equipped to handle properly
the problems of an increasingly complex soclety.

Under such a system the continuing vitality of state government
depends on two lmportant factors. One, of course, is the abllity of
the voters to choose a chilef executive who 1s worthy of the responsi-
bilities delegated to him under such a system. We have every confi-
dence in the ability of the voters of our state to make such a choice.

The second factor is that the structure of state government be

flexible enough to adapt to changling demands for delivery of services
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to the state's citizens. To that end, the Model State Constitu-

tion and several of the newer state constitutions, including that

of Illinois, have provided specific constitutional language to
authorize the governor to undertake major executive reorganization
without the action of the Legislature. Conditlons for such reorgani-
zaﬁion are set out in the Model State Constitution as follows:

Section 5.06. Administrative Departments... but
the governor may make such changes in the allocation
of offlices, agencies and instrumentalities, and in
the allocation of such functions, powers and duties,
as he consliders necessary for efficient administra-
tion. If such changes affect existing law, they shall
be set forth in executive orders, which shall be sub-
mitted to the legislature while 1t is in session, and
shall become effective, and shall have the force of law,
sixty days after submission, or at the close of the
session, whichever 1is sooner, unless specifically modi-
fied or disapproved by a resolution concurred in by a
majority of all the members of each house.

A similar statutory recommendation was made to the 1969 session
of the Minnesota Legislature by then Governor: Harold LeVander in a
sbecial message. The Leglslature acted on the recommendation and
even went beyond it to provide in MS 16.125 and 16.13 that the gover-
nof may transfer any function, person, or appropriation deemed ad~-
viaable for purposes of effecting economy and efficiency in state
government. The provisions appear to give the governor the right
to implement executive reorganization without waiting for the legis-
lative session and without legislative approval, a reform recommended
in the above-quoted section from the Model State Constitution;
(Section 16.125 does require that transfers of functions or appropria-
tions be reported to the Senate Flnance and House Appropriations
Committees.)

To date, there has been no constitutional challenge to the dele-
gation of such.authority to the governor,and the committee sees

nothing in the present Constitutlion to prevent such a delegation.
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Untill and unless such a successful challenge 1s made to the

governor's reorganization powers as outlined above, the committee

recommends no specific constitutional authorlzation of that authority.

Rather, the committee recommends the further use of present executive

reorganization powers to continually evaluate and update the delivery

of state government services to Mlnnesotans.

IX. IMPEACHMENT AND REMOVAL PROVISIONS

A. ISSUE

Should present provisions in the Constitution spelling out the
practice and procedures for impeachment and removal be altered? If
so, in what manner?
B. PRESENT CONSTITUTIONAL LANGUAGE

1) Impeachment:

Article XIII of the Constitution contains most provisions re-
garding impeachment. Section 1 of the article states that the governor,
secretary‘of state, treasurer, auditor, attorney general, and judges of
the state supreme court and district courts may be impeached for corrup-
tion in office and crimes and misdemeanors. Conviction results in
removal from office and a ban on future office-holding in the state.
Impeachment does not preclude normal criminal actions for crimes.

Under Section 3, an officer may not exercise his duties during an
impeachment trial. Section 5 provides that there must be 20 days ?
notice to the accused officlal before an impeachment trial may begin.
The only reference to the lleutenant governor in Article XIII is in
Section U, where it is provided that the lieutenant governor may not

act as a member of the court of impeachment against the governor.
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Section 14 of Article IV provides that the House of Represen-
tatives has the sole power to impeach by a majority vote of all
elected members. As is the case with the Congress, the State Senate

tries the impeachment, a two-thirds vote being necessary for conviction.

2) Removal:

Under Section 2 of Article XIII, the Leglslature may provide
for the removal of inferior officers for malfeasance or nonfeasance
in performance of their dutles. The Legislature has provided for
the removal of officials appointed by the governor whose term of
service is not prescribed by law in MS 4.04. Probate judges, court
clerks, various county officlials and others may be removed for mal-

feasance or nonfeasance after notice and hearing under MS 351.03.

C. BACKGROUND

1) Impeachment:

Impeachments are understandably rare, in states as well as on

a national level. As William Anderson relates in his History of

the Constitution of Minnesota (1927), the state treasurer, William

Seeger, was impeached and convicted in 1873 for mishandling state
funds. The experience apparently started a movement to strengthen
the Constitution as regards handling of state funds; the result was
adoption in 1873 of the present language of Article IX, Sec. 12.

In 1878, a district judge, Sherman Page, was impeached by the
House of Representatives upon a petition by citizens of Mower County.
The proceedings took an incredible amount of the Legislature's time,
from February through June of that year. Judge Page was charged by
the house with eight counts of malicious ill-treatment of individuals,

one of insult to the county grand jury, and one of "offensive demeaner”
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toward officers of the county and the court. Apparently, the moti-
vation for the impeachment rose out of some vigorous prosecutions

Page had instigated while a county prosecutor. As it turned out,

none of the ten charges were sustained in the Senate tiral, although
several of them did get a majority vote. Judge Page attempted to

gain reelection in 1879, but failed and eventually moved to Califernia.

Finally, there was the impeachment of Judge Eugene St. Julien Cox
in 1881-82. Judge Cox was impeached for drunkenness and immoral be-
havior. After trlals and hearings lasting five months, Judge Cox
was convicted on-seven of the twenty charges, by a bare two-thirds
vote (25 to 12). The evidence covered nearly 1,700 pages; 60 witnes-
ses appeared for the House managers and over 100 for the defense.

The cost of the impeachment and trilal was reported to be ten times as
much as the salary of the chlef justice of the state supreme court
and proposals were made to change the procedure. Judge Cox's friends
obtained an expungement resolution in 1891, but, like Judge Page,
he found 1t desirable to emigrate to California.

2) Removal:

Removal, as provided by the Legislature, has been used more fre-
quently than impeachment. Since the courts participate in removal,
there has been more interpretation of removal provisions than of
impeachment provisions,over which the Senate presides. (For a detailled
discussion of removal in Minnesota through 1936, see E. Jennings,

"Removal from Public Office in Minnesota,) 20 Minn.Law Review 721 (1936).)

D. COMMITTEE CONSIDERATION
Generally, the committee believes that the impeachment power

should be retained in its present form. Impeachment 1is an extraordinary
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and rare remedy for punishing political rivals and 1s rarely

used to remove any officer who has committed a crime. In Minnesota's
history, only one of the three officers impeached (Seeger) seemed to
deserve it and his case would now not be handled primarily under
Article XIII, but rather under provisions of Article IX, Sec. 1l2.

The other two cases of impeachment, one ending in conviction and

one not, seem to have been politiczlly motivated.

The committee does, however, believe that the lieutenant gover-
nor should be subject to impeachment on the same basls as the governor.
Styllstic changes might be 1n order to unify the impeachment

provisions within one article. In line with other recommendations

of this committee, reference to certain constitutional officers

should be deleted. To provide for the possible addition of a con-
stitutional or statutory intermediate court of appeals, specific
reference to "judges of the supreme and district courts" might be
replaced by a more general reference to "judges" in Sec. 1. (Under a
proposed c&nstitutional amendment appearing on the ballot this November,
the Leglislature may provide for the discipline and removal of all
Judges. In light of the cost of impeachment proceedings, such a
legislatively established procedure for removal of Jjudges would be

a desirable alternative to impeachment.)

E. COMMITTEE RECOMMENDATIONS

The committee recommends no change in the gereral power of the

Legislature to impeach constitutional officers and judges, except

that the committee recommends the addition of the lieutenant governor

to those officers who may be 1lmpeached.
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The committee recommends to the Commission's Structure and

Form Committee the transfer of Article IX, Sec. 14 to Article XIII

and an appropriate renumbering of present sectlions in Article XIII.

The committee recommends deletion of reference to the attorney

general, secretary of state, treasurer, and auditor and specific

reference to supreme and district court judges in present section 1.

Under the new language, only the governor and judges could be

impeached.

The committee recommends deletion of Article XIII, Sec.l,

which provides that the lieutenant governor shall not participate

in the impeachment trial of the governor. (Under another constitu-

tional amendment on this November's ballot, the lleutenant governor
would not be the presiding officer of the Senate, making this present

section somewhat confusing and contradictory.)

X. SUMMARY OF RECOMMENDATIONS

The committee recommends adoption of Constitutional Amendment
#2 appearing on the November 7 election ballot,which would requilre
the governor and lieutenant governor to run on a jolnt election
ballot; would allow the Leglslature to define the compensation of
the lieutenant governor;and would remove the lieutenant governor
as the presiding officer of the State Senate. The committee further
urges the prompt implementation of the spirit of the amendment by
the Legislature through reasonable adjustment of the compensation of
the lieutenant governor and a reasonable alteration in the dutiles
and responsiblilities of the office.

The committee recommends the removal of the electlve attorney

general from the Constitution. The committee recommends that the
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constitutional responsibilities now held by the attorney general
be redesignated by the Legislature to (an) official(s) appointed
by the governor. The committee offers no specific recommendations
for statutory changes 1n this regard but directs the Commisslon's
attentlon to the excellent work done by past studies of executlve
organization in Minnesota.

The committee recommends removal of the offices of secretary
of state, auditor, and treasurer from the Constitution and the
reassignment by the Legislature of the constitutional responsibilities
of these offices. The committee offers no recommendation on the status
or distribution of the statutory responsibilities of the offlces, but
refers the Leglslature to the excellent studies of executive organi-
zation in Minnesota.

The committee recommends that the board of pardons be deleted
from the Constitution and that the governor be given the sole power
of pardon subject to procedures established by the Legislature.

The committee recommends that the State Land Exchange Commission
and State Board of Investment be retained in the Constitution but that
their memberships be establlished by law.

The committee recommends deletion of reference to the state
canvassling board in the Constitution. The committee also recommends
to the Commission's Bill of Rights Committee the addition of a new
section to Article VII authorizing the Legislature to provide for
the administration of elections and the canvassing of election returns.

The committee recommends no change in the general power of the
Legislature to impeach constitutional officers and judges except
that the lieutenant governor be added to the 1list of those officers

who may be impeached.
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XI. DRAFT CONSTITUTIONAL AMENDMENT

A bill for an act

proposing an amendment to the Minnesota Con-
stitution, Article IV, Sections 5, 11, and

32(b), Article V, Article VIII, Sections 4 and 7,
Article IX, Section 6, Subdivisions 3 and 4, and
Section 11; Article XV, Section 4; and Article XIII,
Section 1; and repealing Article XIII, Section 4;
removing certain offices from the constitution.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

Section 1. The following amendment to the Minnesota Consti-
tution, changing Article IV, Sections 5, 11 and 32(b), Article VIII,
Sections 4 and 7, Article IX, Section 6, Subdivisions 3 and 4, and
Section 11, Article XIII, Sections 1 and 4, and Article XV, Section Ui;
repealling the present Article V, and creating a new Article V is
proposed to the people. If the amendment 1s adopted Article IV,
Section 5, will read as follows:

Sec. 5. The-Heuse-of-Represenbtatbives Each house shall elect

its presiding officer and the-Senate-and-Heuse-of-Representabives
Bhati-etees such other officers as may be provided by law; they shall
keep journals of theilr proceedings, and from time to time publish
the same, and the yeas and nays, when taken on any question, shall
be entered on such journals.

Article IV, Section 11, will read as follows:

Sec. 11. Every blll which shall have passed the Senate and
the House of Representatives, in conformity to the rules of each
house and the joint rules of the two houses, shall, before 1t becomes
a law, be presented to the governor of the state. If he approves,
he shall sign and deposit 1t in-bhe-offiee-of-peerebary-ef-gbabe-for

preseryabien as provided by law, and notify the house where 1t

originated of the fact. But 1f not, he shall return it, with his
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objections, to the house in which it shall have originated; when
such objections shall be entered at large on the Jjournal of the same,
and the house shall proceed to reconsider the bill. If, after such
reconsideration, two-thirds of that house shall agree to pass the
bill, it shall be sent, together with the objections, to the other
house, by which it shall likewise be reconsidered; and 1if it be
approved by two-thirds of that house it shall become a law. But in
all such cases the votes of both houses shall be determined by yeas
and nays, and the names of the persons voting for or agalinst the
bill shall be entered on the journal of each house, respectively.
If any bill shall not be returned by the governor within three days
(Sundays excepted) after it shall have been presented to him, the
same shall be a law in like manner as 1f he had signed 1t, unless
the Legislature, by adJournment within that time, prevents its
return. Billls may be presented to the governor during the three
days following the day of the final adjournment of the Leglislature
and the Leglislature may prescribe the method of performing the acts
necessary to present bllls to the governor after adjournment. The
governor may approve, sign and file in-the-affiee-ef-the-seerebary

ef-sbabe as provided by law, within 14 days after the adjournment

of the legislature, any act passed during the last three days of the
session, and the same shall become a law. If any bill passed during
the last three days of the session is not signed and flled within
14 days after the adjournment, it shall not become a law.

If any bill presented to the governor contain several items
of appropriation of money, he may obJect to one or more of such
items, while approving the other portion of the blll. In such
case he shall append to the bill, at the time of signing it, a

statement of the items to which he objects, and the appropriation
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so objected to shall not take effect. If the legislature be in
sessiocn, he shall transmit to the house 1n which the bill originated
a copy of such statement, and the 1ltems objJected to shall be separately
reconsidered. If, on reconsideration, one or more of such items be
approved by two-thirds of the members elected to each house, the
same shall be a part of the law, notwithstanding the objections of
the governor. All the provisions of this section, 1n relation to
bills not approved by the governor, shall apply in cases in which he
shall withhold his approval from any item or items contained in a
bill appropriating money.

Article IV, Section 32(b) will read as follows:

Sec. 32 (b), All lands donated to the State of Minnesota for
the purpose of internal improvement, under the eighth section of
the act of Congress, approved September fourth, eighteen hundred
and forty-one, being "An act to appropriate the proceeds of the
sale of the public lands, and to grant pre-emption rights," shall
be appraiséd and sold, in the same manner and by the same officers,
and the minimum price shall be the same as is provided by law for
the appralsement and sale of the school lands, under the provisions
of title one (1), chapter thirty-eight, of the @eneral Statutes,
except the modifications hereinafter mentioned. All moneys derived
from the sales of said lands shall be invested in the bonds of the
United States, or of the State of Minnesota issued since 1860; and
the moneys so invested shall constlitute the Internal Improvement
Land Fund of the State. All moneys received by the county treasurer
under the provisions of title onne (1), chapter thirty-eight (38),

aforesald, derived from the sale of internal improvement lands, shall
be held at all times subject to $he order and direction ef-$he-stase
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éreapurer 1n accordance with law, for the benefit of the fund to

which 1t belongs; and on the flfteenth day of June in each year,
and at such other times as he may be requested se-te-de-by-the-sbabe

treasurer in accordance with law, he shall pay over to the said state

treasurer all moneys recelved on account of such fund.

The bonds purchased in accordance with this amendment shall be
transferable only upon the order of the governor, and on each bond
shall be written "Minnesota Internal Improvement Land Fund of the
State, transferable only on the order of the governor."

The principal sum from all sales of internal improvement lands
shall not be reduced by any charges or costs of officers, by fees,
or by any 6ther means whatever; and section fifty (50), of title one
(1), chapter thirty-eight (38), of the General Statutes, shall not be
applicable to the provisions of this amendment, and wherever the words
"school lands" are used in sald title, it shall read as applicable to
this amendment, "Internal Improvement Lands."

The férce of this amendment shall be to authorize the sale of
the internal improvement lands, without further legislative enactment.

The new Article V will read as follows:

ARTICLE V

Section 1. The execﬁtive power of the state 1s vested in a

governor and a lieutenant governor who shall be chosen by a single

vote applying to both offices, in a manner prescribed by law.

Sec. 2. The term of office for the governor and lieutenant

governor shall be four years, and until their successors are chosen

and qualified. They shall have attained the age of 25 years and

shall have been bona fide residents of the state for one year next

preceding their election. They shall be citizens of the United States,
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- Sec. 3. The governor shall communicate by message to each

session of the legislature such information touching the state and

condition of the country as he may deem expedient. He shall be

commander-in-chief of the military and naval forces, and may call

out such forces to execute the laws, suppress insurrection and repel

invasion. He may require the opinion, in writing, of the principal

officer in each of the executive departments upon any subject relating

to the duties of their respective offices; and he shall have power,

subJect to the procedures prescribed by law, to grant reprieves and

pardons after conviction for offenses against the State, except in

cases of impeachment. He shall have power, by and with the advice

and consent of the Senate, to appoint notaries public, and such other

officers as may be provided by law. He shall have power to appoint

commissioners to take the acknowledgment of deeds or other instruments

in writing, to be used in the State. He shall have a negative upon

all laws passed by the Legislature, under such rules and limitatlons

as are in this Constitution prescribed. He may on extraordinary

occasions convene both houses of the legislature. He shall take care

that the laws be falthfully executed, fill any vacancy that may occur

in the state and district offices as may be created by law until the

end of the term for which the person who had vacated the office was

elected, or the first Monday in January following the next general

election whichever 1s sooner, and until their successors are éhosen

and qualified.

Sec. 4. The compensation, powers, and duties of the lieutenant

governor shall be prescribed by law.

Sec. 5. In case a vacancy should occur, from any cause whatever,

in the office of governor, the lieutenant governor shall be governor

during such vacancy. In case the governor shall be unable to discharge
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the powers and duties of his office, the same shall devolve on the

lieutenant governor. The Legislature shall provide by law for the

case of the removal, death, resignation, or inabllity of the governor,

governor-elect, lieutenant governor, or lieutenant governor-elect,

and may provide by law for the continuity of government 1n periods

of emergency resulting from disasters caused by enemy attack in this

state, including but not limited to, succession to the powers and

duties of public office and change of the seat of government.

Sec. 6. Each officer created by this article shall, before

entering upon hls dutles, take an oath of affirmation to support

the Gonstitution of the United States and of this State, and faith-

fully discharge the duties of his office to the best of his judgment

and ability.

Article VIII, Sec. 4, will read as follows:

Sec. 4.. The permanent school fund of the state shall consist
of (a) the proceeds of such lands as are or hereafter may be granted
by the United States for the use of schools within each township,
(b) the proceeds gerived from swamp lands granted to the state, and
(¢) all cash and investments now or hereafter credited to the permanent
school fund and to the swamp land fund. No portion of sald lands shall
be sold otherwlise than at'public sale, and in the manner provided by
law. All funds arising from the sale or other disposition qf such
lands, or income accruing in any way before the sale or disposition
thereof, shall be credited to the permanent school fund. Withiln
limitations prescribed by law, to secure the maximum return thereon
consistent with the maintenance of the perpetulty of the fund, such

fund may be invested in: (1) interest bearing fixed income securities
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guaranteed in full as to payment of principal and interest by the
United States, bonds of the state of Minnesota, or its political
subdivisions or agencies, or of other states, but not more than

59 percent of any issue by a political subdivision, shall be pur-
chased; (2) stocks of corporations on which cash dividends have been
pald from earnings for five consecutive years or longer immediately
prior to purchase, but not more than 20 percent of said fund shall

be invested therein at any given time, nor more than five percent of
the voting stock of any one corporation be owned; (3) bonds of cor-
poratlions whose earnings have been at least three times the interest
requirements on outstanding bonds for five consecutive years or

longer immediately prior to purchase, but not more than 40 percent

of said fund shall be 1lnvested in corporate bonds at any gilven time.
The percentages referred to above shall be computed using the cost
price of the étocks or bonds. The princlpal of the permanent school
fund shall be perpetual and inviolate forever; provided, that this
shall not prevent the sale of any public or private stocks or bonds

at less than the cost thereof to the fund; however, all losses not
offset by all gains, shall be repaid to the fund from the 1lnterest

and dividends earned thereafter. The net interest shall be distri-
buted to the different school districts of the state in proportion

to the number of scholars in each district between the ages of filve
and twenty-one years. No such investment shall be made untll approved
by a board of investment consisting of the governorsy-the-state-auditery
she-sbate-treasurery-bthe-seerebary-ef-statey-and-the-attorney-generaly

and other members provided by law who are hereby constituted a state

board of investment for the purpose of administering and directing the

inwestment of all state funds.



The state board of investment shall not permit the fund to
be used for the underwriting or direct purchase of municipal
securlties from the issuer or his agent.

Article VIII, Section 7, will read as follows:

Sec. 7. Any of the public lands of the state, including lands
held in trust for any purpose, may, with the unanimous approval of
a commission consisting of the'governor,-bhe-ebberney-genepel-ead

~ the-stabe-audiber; and other members provided by law be exchanged

for lands of the United States and/or privately owned lands in such
manner as the legislature may provide, and the lands so acquired
shall be subject to the trust, if any, to which the lands exchanged
therefor were subject, and the state shall reserve all mineral and
water power rights in lands so transferred by the state.

Article IX, Section 6, Subdivision 3, will read as follows:

Subd. 3.. As authorized by law, certificates of indebtedness may
be issued during each biennium, commencing on July 1 in each oddé
numbered yeéar and ending on and including June 30 in the next odd-
numbered year, in anticipation of the collection of taxes levied for
and other revenues!appropriated to any fund of the state for expendil-
ture during that biennium.

No such certificates shall be issued with respect to any fﬁnd
when the amount thereof with interest thereon to maturity, added
to the then outstanding certificates against the same fund and
interest thereon to maturity, will exgeed the then unexpended balance
of all moneys which wili be credited to that fund during the biehnium
under existing laws; except that the maturities of any such certifi-
cates may be extended by refunding to a date not later than December 1

of the first full calendar year following the blennium in which such
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certificates were issued. If moneys on hand in any fund are not
sufficient to pay all non-refunding certiflcates of indebtedness
issued on such fund during any blennium and all certificates refund-
ing the same, plus interest thereon, which are outstanding on
December 1 immediately following the close of such biennium, the
ebabe-audiber governor shall levy upon all taxable property in

the state a tax collectible in the then ensuing year sufficient

to pay the same on or before December 1 of such ensulng year, with

interest to the date or dates of payment.

Article IX, Section 6, Subdivision 4, will read ad follows:

Subd. 4. Public debt other than certificates of indebtedness
authorized in subdivision 3 shall be evidenced by the 1ssuance of
the bonds of this state. All bonds issued under the provisions of
this section shall mature within not more than 20 years from thelr
respective détes of issue, and each law authorizing the issuance of
such bonds‘shall distinctly specify the purpose or purposes thereof
and the maximum amount of the proceeds authorized to be expended for
each purpose. The state breasurer shall maintain a separate and
special state bond fund on his 1ts official books and records, and
when the full faith and cr-dit of the state has been pledged for
the payment of such bonds the state-audiber govérnor shall levy each
year on all taxable property within the state a tax sufficient, with
the balance then on hand in said fund, to pay all principal and
interest on state bonds issued under the provisions of thls sectilon,
due and to. become due wlthin the then ensuling year and to and inclu-
ding July 1 in the second ensulng year. The leglislature may by law
appropriate funds from any source to the state bond fund, and the

amount of moneys actually received and on hand pursuant to such
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appropriations prior to the levy of such tax in any year, shall be

used to reduce the amount of tax otherwlse required to be levied.

Article IX, Section 11, will read as follows:

Sec. 11. There shall be published by-the-treasurer; in at
least one newspaper printed at the seat of government, during the
first week in January 1in each year, and in the next volume of the
acts of the legislature, detalled statements of all moneys drawn
from the treasury during the preceding year, for what purpose and
to whom paid, and by what law authorized; and also of all moneys

received, and by what authority and from whom.

Article XIII, Section 1, will read as follows:

Section 1. The governor, lieutenant governor, seeretary-of
ste%eg-épeaaupepy-&uditep;-attepney-generely and the judges ef-bhe
pupreme-and-digbrieb-eourtsy may be impeached for corrupt conduct
in office, 6r for crimes and misdemeanors; but judgment in such case
shall not extend further than to removal from office and disqualifi-
cation to hold office of honor, trust or profit in this State. The
party convicted thereof shall nevertheless be liable and subject to

indictment, trial, judgment and punishment, according to law.

Article XIII, Section 4 will be repealed:

Article XV, Section 4, will read as follows: '

Sec. 4. There shall be a seal of the Statey-whieh-shaii-be
kept-by-the-seenetapry-of-sbatey-and-be used by-him-effieiatiy-as

provided by law, and sha*: be called the great seal of the State

of Minnesotas . amé It shall be attached to all the official acts
of the governor (his signature to acts and resolves of the legis-

lature excepted) requiring authentication. The legislature shall
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provide for an appropriate device and motto for said seal.

The present Article V will be repealed.
Sec. 2. The proposed amendment shall be submitted to the
people at the 1974 general election. The question proposed shall be:

"Shall the Minnesota Constitution be amended to remove
the secretary of state, the state auditor, the state

treasurer and the attorney general from the Constitution?

Yes

NO "
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REPORT OF THE EDUCATION COMMITTEE

CHAPTER I

INTRODUCTION

The Education Committee has considered provisions of
the Minnesota Constitution relating to Education. These
provisions are primarily contained in Article VIII of the
Constitution.1

The committee has also studied other provisions of the

Constitution relating to education, particularly Article I,

Sec. 16.

The committee initiated its study by contacting the
individuals and groups who have an interest in educational
matters.t This included those who, over the years, have been
involved in educational issues before the Legislature and others
who asked to be added to our mailing list. The committee asked
these individualsvand groups to identify problem areas in the
Minnesota Constitution which require consideration. The com-
mittee staff also-did research in the area of education law to

identify other issues.



The committee then concentrated on three major problem
areas for further study:

(1) Aid to non-public schools (Chapter II of this report.)

(2) Equalization of public school finance; this problem
is sometimes referred to as the state financing of the full
costs of elementary and secondary education (Chapter III of
this report.)

(3) The organization of higher education in the State,
including the question of the constitutional status of the
University of Minnesota. (Chapter IV of this report.)

In addition, the committee gave summary attention to
two other topics:

(1) The oréanization of the State Department of Education

(2) The reétrictio;s'on the investment and use of the
Permanent School Fund and the Permanent University Fund. These
topics are discussed in Chapter V of this report.

In making our recommendations, the committee has con-
stantly kept in mind the limitation of our task. We are
discussing problems with the state Constitution. We view the
Constitution as establishing a broad framework for governmental
power, within which the designated authorities may establish
and alter particqlar policies. Hence we have approached our
task with the presumption that the Constitution should be a
simple document, delegating authority aﬁd responsibilities,
but should not céhtain specific instructions on matters of

detail. These may better be worked out, from time to time,



by the Legislature and by other public agencies to which
responsibility for public education may be entrusted.

As our findings indicate, we believe that the present
Constitution has served admirably in this respect. It has
delegated power and responsibility for public education,
without impeding the process of change which inevitably will
take place. It has left the Legislature free to deal with
changes in educational patterns and problems as they arise.

In addition, we have looked at our task as one of iden-
tifying problem areas and suggesting necessary change. This
change might také the form of addition, amendment, or deletion.
We have not drafted an "ideal" education article, but have

worgad from the structure of the existing Constitution.

Public Hearings

In the course of our deliberations, we have held three
public hearings, covering four of the topics discussed. The
first public hearing was held March 17, 1972, in St. Paul. It
was a joint meeting with the Finance Committee. The committee
heard testimony regarding Article VIII, Secs. 1, 2 (first para-
graph), and 4. Our conclusibns on the basis of this testimony
are set forth in Chapters III and V of this report.

The second public hearing was held on May 4, 1972, in
Moorhead. It centered on problems of higher education in the
State. The constitutional provisions involved are Sections 3

and 5 of Article VIII. The committee also heard testimony from



representatives of institutions which are not specifically
mentioned in the Constitution. The recommendations and
conclusions of the committee are set forth in Chapters IV
(organization of higher education) and V (finance) of this
report.

The third and final public hearing was held on June 5,
1972, in Mankato. It centered on the question of financial
aid to non-public schools. Two constitutional provisions are
directly involved here. The second paragraph of Article VIII,
Sec. 2,\deals with this question. Article I, Sec. 16, also sets
forth similar language. Our recommendations on this issue are
included in Chapter II of this report.

The committee has yeceived generous cooperation from
government officials and from members of the public in its
inquiries. We have been provided with financial and statistical
data, mem&randa and opinions. The committee is most grateful

for this assistance.



CHAPTER II

AID TO NON-PUBLIC SCHOOLS

The Issue

Do the provisions of the lMinnesota Constitution which
prohibit aid to sectarian schools require amendment or change?
The Minnesota Constitution contains two such provisions, one
in the Bill of Rignts and one in the Education article. The
issue which the Commission must face is whether these two
sections prescribe the proper relationshio between church and
state in Minnesota.

Over the past decade, the public treasury has provided
some support or services +to children in non-public schools
and to their parents. Some of this support has been in the
form of specific services, like transportation. Other support
has been in the form of payvments or tax rebates in the amount
of tuition payments to the parents of children in such schools.

Policy decisions which the people of Minnesota may reach
in this regard are, of course, subject to the restrictions of
the First and Fourteenth Amendments to the United States Consti-

tution, respecting the establishment of religion.

The Constitutional Provisions

Two provisions of the Minnesota Constitution deal directly
with this question. The first is in the Bill of Rights, Article I,
Sec. 16. It was part of the original 1857 Constitution of the

State. It provides:



Freedom of conscience; no preference to be given to any
religious establishment or form of worship. Sec. 1l6. The
enumeration of rights in this constitution shall not be con-
strued to deny or impair others retained by and inherent in
the people. The right of every man to worship God according
to the dictates of his own conscience shall never be infringed
nor shall any man be compelled to attend, erect or support any
place of worship, or to maintain any religious or ecclesiasti-
cal ministry, against his consent; nor shall any control of or
interference with the rights of conscience be permitted, or
any preference be given by law to any religious establishment
or mode of worship; but the liberty of conscience hereby
secured shall not be so construed as to excuse acts of licen-
tiousness, or justify practices inconsistent with the peace
or safety of the State, nor shall any money be drawn from the
treasury for the benefit of any religious societies, or
religious or theological seminaries.

The other provision is the second paragraph of Article
VIII, Sec. 2. It was added to the Constitution in 1877. It
is a form of the so-called "Blaine Amendment," which was added
to many state constitutions at about that time. The section
provides:

Public schools in each township to be established.
Sec. 2. The legislature shall make such provisicns, by taxation
or otherwise, as, with the income arising from the school fund,

will secure a thorough and efficient system of public schools
in each township in the State.

Prohibition as to aiding sectarian school. But in no
case shall the moneys derived as aforesaid, or any portion
thereof, or any public moneys or property, be appropriated
or used for the support of schools wherein the distinctive
doctrines, creeds or tenets of any particular Christian or
other religious sect are promulgated or taught.

Two other Minnesota constitutional provisions have
bearing on the sectarian aid and establishment question.
Article IV, Sec. 33, deals with special legislation and provides
in part that the Legislature cannpt enact local or special laws
"authorizing public taxation for a private purpose." The other

provision involved in the sectarian aid/establishment issue is



Mxticle IR, fec, 1, l.qutitn' that "taxes shall be uniform upon
the pams class of pubjects, and shall be levied and collected
for public purposes." Ninnesota cases indicate that the public
nature of an aid is not dwstroyed by incidental aid to private
institutions, if the primary purpose of the legislatioh was to
provide public aid, although these cases do not directly deal
with the problem of aid to sectarian education.2

These Minnesota constitutional provisions must be read
in the light of the United States Constitution. The First
Amendment provides, in part:

Congress shall make no law respecting the establishment
of religion, or prohibiting the free exercise thereof,...

The Fourteenth Amendment has made these same restrictions
applicable to the states: Consequently, whatever language the
Minnesota Constitution contains, government in Minnesota may
not violate the prqvig}ons of the United States Constitution.

While case law interpreting the limits of the Minnesota
provision has been sparse, judicial decisions interpreting the
application of the First Amendment to tﬂe states have been
plentiful.

The most recent and significant state case is Americans

United v. Independent School District 622.° It was a challenge
brought against the implementation of a state law requiring |
certain school districts to provide bus transportation for
students of non-public schools within their territory. The

law was supported on the theory that it benefited the children

involved, not the parochial schools, and on the basis that it
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wag not aid to education. While the Minnesota Supreme Court
affirmed the constitutionality of the particular statute in

question, Minnesota Statutes Section 123.76, the state court
warned that the particular statute went to the brink of con-
stitutional permissibility. The opinion states:

In holding that L. 1969, c¢.570, authorizing public
transportation of parochial school students, does not violate
Minn. Const. Art. 8,8 2, prohibiting the use of public money
for the support of parochial schools, we do so with the con-
viction that this legislation brings us to the brink of
unconstitutionality.

In deciding the case, the Minnesota Supreme Court appeared
to hold that the Minnesota Constitution's provisions on the
question of state aid to non-public schools are more stringent
than those of the United States Constitution.

The United States Sﬁpreme Court has long sustained the
constitutionality of free public bus transportation for children
attending parochial schools.5 Everson was sustained, as Americans
United seemingly was, because the statute had a general safety
or welfare public purpose (safety of school children) and the
"aid", if any, was for the benefit of the child, not the school.

To sustain Minnesota's public transportation for parochial
students, the Minnesota court seemingly relied on the traditional
basis that the law provided a benefit to the child, not the
parochial school; however, other states, interpreting their
constitutions more stringently than the federal provision, have
rejected Everson on the theories:

l-that the sectarian institutions are relieved of the



expense of bringing the child to school;

2-that transportation programs are more easily identifiable
as an element essential to the parochial schools than, for example,
police or fire protection;

3-that the costs incurred by the State are not more than
would exist if these students were attending public schools;

4-that the legislation is merely a legitimate exercise
of the police power.

For example, the Wisconsin Supreme Court accepted the
first three arguments in dealing with a similar Wisconsin con-
stitutional provision in a case involving public transportation
for parochial students.6

After the decision’in Americans United, the Minnesota

Legislature provided a personal income tax credit for parents
who send their children to a non-public school. (See Minnesota
Statutes 290.086.) A non-public school is a non-profit elemen-
tary or secondary school, other than a public school, located
in Minnesota, which complies with the Civil Rights Act of 1964,
and fulfills the requirements of the Staﬁe's compulsory atten-
dance laws.

Two limitations reduce the permissible credit. The
maximum amount of credit per pupil unit may not exceed $100
during 1971 and 1972. 1In subsequent years, this amount may be
increased by the same percentage that state aid to public schools
is increased, but the amount of the credit may never exceed the

actual cost to the parents of sending a child to a non-public



séhool. The ratio of the tax credit to the cost for education
in non-religious subjects for each non-public school pupil also
cannot exceed the ratio of the average state foundation aid per
pupil unit for public schools to the average total maintenance
cost per pupil unit in the public schools. 1In brief, non-public
’schools can't get more aid than public schools.

The constltutlonallty of this program was challenged in
a suit in Ramsey County District Court. On July 5, 1972, the
District Court upheld the plan, holding that there was no pro-
hibited aid to sectarian education, since payments are made to
the parents, not fo the schools. The plaintiffs have indicated

that they will appeal the decision.

L4

Federal Constitutional Standards

Whatever provision is contained in the Minnesota Consti-
tutlon, state relatlonshlpa with churches and rellglous schools
w111 be restricted by federal constltutlonal standards. The
applicable provisions of the First Ameniment have been extended
by the courts to state governments as well,

In a 1971 decision, Chief Justice Burger outlined the
criteria which the Supreme Court has used. He stated:

Every analysis in this area must begin with consideration
of the cumulative criteria developed by the Court over many years.
Three such tests may be gleaned from our cases. First, the sta-
tute must have a secular legislative purpose; second, its princi-
pal or primary effect must be one that neither advances nor inhibits
religion,...finally, the statute must not foster an excessive
government entanglement with religion.

All of theée criteria present difficult problems of

interpretation. ‘What is a "secular legislative purpose"?
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The value of this criterion is that it gives deference to the
findings and conclusions of the Legislature.8 The problem, of
courgse, is that almost any legislation or program can or does
have secular purposes, and any determination of whether this
is unconstitutional is necessarily highly subjective,

As regards the second criterion, "primary effect,” many
of the same problems of specific application exist. One
authority has suggested it means "first order, fundamental
effect"; another suggests as a criterion that the church may
not receive a greater share of the benefits than the state;9
and yet another suggests that "primary" éhould be considered
as any independent secular effect, regardless of possible addi-
tional religious effects.Jp

In the apblication of these standards, one approach is
the "child benefit theory." This theory would permit a state
to assist the child or his parent, but not the parochial schools
themselves, |

The third criterion was set out in a 1970 case where the
Supreme Court indicated it was utilizing a new criterion,11
whether the challenged statute could result in an "excessive
government entanglement with religion."

The most récent Supreme Court case involved a Pennsylvania
statute granting.financial support to non-public elementary and
secondary schools through reimbursement for teachers' salaries,

textbooks and instructional materials in specific secular courses;

and a Rhode Island statute authorizing payment to non-public

-11-



elementary school instructors of a supplement equal to 15 per

12

cent of their annual salary. Both statutes were ruled uncon-
stitutional. On the same day the Supreme Court upheld provisions
of the Higher Education Facilities Act of 1963 (20 U.S.C. & 701-58)
which permitted, federal construction grants for the building of
non-public college and university facilities.13
Why the different results in Lemon and Tilton? The cri-
teria outlined do not appear to compel the differing decisions.
Excessive entanglement and the need for financial surveillance
are arguably involved in building construction, as in teachers'
salaries, textbooks (approved numerous times before Lemon) and
instructional materials. The courts may be distinguishing between
higher education on the one hand, and elementary and secondary
schools on the other. Or they may be distinguishing "hardware,®
buildings, buses, books, from ”softwaré," personnel and more
intimate.involvement in parochial education. Whatever the federal

standard, it will provide a minimum protection for the separation

of church and state in Minnesota.

Other State Constitutions

Many other state constitutions cbntain provisions similar
to that in the Minnesota Constitution. The Wisconsin provision
has been cited in a footnote above. A summary review of consti-~
tutions of other states indicates that at least half have provisions
providing some detailed restriction on the use of public funds to

support parochial schools.14
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The Model State Constitution restricts itself to a
simple paraphrase of the United States Constitution: "No law
shall be enacted respecting an establishment of religion, or
prohibiting the free exercise thereof,._..“15

The committee does not believe that the provisions of
other state constitutions are particularly important in this

field, because of the different historical developments in

other parts of the nation.

Present Positions

The Education Committee cannot expound the meaning of
the constitutional provisions in detail. That is the work of
the courts. Our purpose was to see if there was a need for
constitutional change. If so, we were instructed to recommend
direction for that change and its content.

We conducted a public hearing in Mankato on June 5, 1972,
We invited representatives of parochial and private school or-
ganizations to that heéring, as well as representatives of groups
which have opposed the various education aid programs which have
been proposed in the Legislature. Several interested citizens
also responded ﬁb our notice of hearing and appeared to present
testimony. |

On the basis of this hearing, we have concluded that there
is no support fdr any change in the two constitutional provisions
relating to aidito sectarian schools.r All of those who appeared

before us seemed basically satisfied with the language of the



present. Constitution.

We should make it clear that this satisfaction stems, in
large degree, from confidence on the part of both the opponents
and proponentsg of the system of aid enacted by the 1971 Legis-
lature that they will prevail in the litigatioh currently under
way. Those who favor the school aid program believe that tax
credits or payments to parents avoid the literal prohibitions of
these sections and are constitutionally permissible. Those who
oppose it appear to believe that it exceeds the "brink" which the

Minnesota Supreme Court delineated in Americans United and involves

the establishment of religion prohibited by the United States

Constitution. They believe that they will be successful on

appeal.

L4

However unfounded tﬁe hopes and expectations of one or the
other group may be, neither group has provided enthusiastic sup-
port for constitutional amendment. In the absence of such sup-
port, we do not believe that constitutional change is desirable
or attainable. Our basic approach to the problem of constitutional
improvement has been to call for revision only where the present
lahguage is serving as an impediment to the operation of state
government. All‘seem to agree that it is not serving as such an
impediment. In these circumstances we cannot recommend revision.

The committee believes that no change is possible in a
field such as this, unless the proposal receives substantial
public support. Given the general acceptance of this constitu-

tional language, we do not believe that sufficient public support
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could be generated for any change.

In taking this position, we bear in mind the warning
voiced by Chief Justice Burger in a 1971 case. In striking
down the Pennsylvania and Rhode Island programs discussed
above, he stated:

A broader base of entanglement of yet a different
character is presented by the divisive political potential
of these state programs. In a community where such a large
number of pupils are served by church-related schools, it
can be assumed that state assistance will entail considerable
political activity. Partisans of parochial schools, under-
standably concerned with rising costs and sincerely dedicated
to both the religious and secular educational missions of
their schools, will inevitably champion this cause and pro-
mote political action to achieve their goals. Those who
oppose state aid, whether for constitutional, religious, or
fiscal reasons, will inevitably respond and employ all of
the usual political campaign techniques to prevail. Candi-
dates will be forced to declare and voters to choose. It
would be unrealistic to ignore the fact that many people
confronted with issues of, this kind will find their votes
aligned with their faith.

Ordinary political debate and division, however vigorous
or even partisan, are normal and healthy manifestations of our
democratic system of government, but political division along
religious lines was one of the principal ‘evils against which
the First Amendment was intended to protect...To have states
or communities divide on the issues presented by state aid to
parochial schools would tend to confuse and obscure other issues
of great urgency....

Since a constitutional amendment would have to be sub-
mitted to the voters of the state, we believe that all of the
evils of sectarian division on political issues would exist.
Given the difficulty of amendment to the state Constitution,
this division would undoubtedly insure defeat.

Apart from these practical considerations, we believe

that the Constitution should remain unaltered. Clearly an
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unnecessary entanglement between state and church must be
avoided. This is not simply a matter of good policy, but

a dictate of the United States Constitution. Everyone appears
to agree that it is a desirable result. The present Minnesota
Constitution provides relatively clear guidelines to be fol-
lowed in implementing this mandate. We think it should be
retained,

Accordingly, this committee recommends no change in the

constitutional provisions prohibiting aid to sectarian education,
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IIXI. EQUALIZATION OF SCHOQL FINANCES

The Issue

Financial support for elementary and secondary education
has been a recurrent problem both for local school districts
and for the Legislature. The question presented to the committee
was whether the Constitution should dictate that all (or some
specified portion) of the costs of public elementary and secondary
education should be borne by the state treasury.

Thus the question presented to the committee is narrower
than that which may be presented to the Legislature, We do not
face the question of whether state support or total state finan-
cing of education is souné'policy. Rather, we must address the
question of whether this policy is so stxongly supported that

the Legislature should be given no alternative but to adhere to

,it. ¢

The Present Constitution

The present Minnesota Constitution contains two provisions
which bear upon this question directly. They are Article VIII,
Sec, 1, and Article VIII, Sec. 2, first paragraph. Both provisions
were contained in the original state Constitution, although the
latter provision has been renumbered due to other amendments.
They provide:

Uniform system of public schools. Section 1. The stability
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of a republican form of government depending mainly upon the
intelligence of the people, it shall be the duty of the legis~-
lature to establish a general and uniform system of public
schools,

Public schools in each township to be established.
Sec. 2. The legislature shall make such provisions, by
taxation or otherwise, as, with the income arising from the
school fund, will secure a thorough and efficient system of
public schools in each township in the state.

These constitutional provisions authorize the Legislature
to establish a system of public schools. The Minnesota Supreme
Court has held that the language of Section 2 merely requires
a school for each tgwnship,/not one in each township.l7

Early litigation established that the responsibility for
establishing a general system of education was upon the state.
Nevertheless, the state has long relied upon property taxes to
finance a substantial part of the costs of public school education,
These property taxes are levied and collected by the local school
districts. This method has been upheld by the state courts against
challengés based on these sections and other provisions of the
Minnesota Constitution.

Ad valorem taxes, levied on the property within a given
school district, have traditionally been the principal source of
financial support for public education in this state. 1In the
earliest years, townships were given authority to levy taxes for
school purposes. Township schools have been displaced by school
districts, which retain that power.

Throughout the history of the State, there has been some
"state aid" for public schools. In the earliest years this came

exclusively from interest on the state Permanent School Fund, a
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trust fund established from the proceeds of the "school lands."
The disposition of this fund is discussed in Chapter V of this
report,

More recently, the Legislature has established more direct
plans for assisting in school financing. Each session of the
Legislature now makes direct appropriations, according to an
established formula, for the support of local school districts,
The formula is based on the number of students enrolled in the
district, subject to certain adjustments. In addition to this
regular system, there has been emergency state assistance for
financially distressed school districts. A small part of the
revenue necessary to support these programs comes from the state
Permanent School Fund. ?he bulk is raised through regular taxation.

The current plan.fér school finance is established in L;ws
1971, Ex. Sess., c. 31, art. XX. The impact of these laws will

be discussed below.

Arguments for Change

The substantial majority of witnesses who presented testi-
mony to the committee favored either extension of the state-aid
system or a complete state assumption of the costs of education.

The witnesses were, however, aware that this could be accomplished
by legislative action without constitutional amendment. Most of
them appeared satisfied with leaving the constitutional language
unchanged while pressing for legislative enactment of their programs.

The arguments for increasing the role of state government

in school financing are based upon the distribution of assessed
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valuations, upon a claimed statewide yesponsibility for education,
and upon the nature of the property tax itself,

Since property taxes are levied upon the assessed valuation
of a school district, districts with high valuations can raise
more revenue than districts with lower valuations, if both use
the same rate of taxation, Valuations, however, do not vary di-
rectly with the number of students or the cost ofreducation. Con-
sequently, some school districts with high assessed valuations
but few students have been able to provide large revenues and
expanded educational opportunities, while other districts with
lower assessed valuations and more students have had to levy
maximum property taxes to maintain bare essential programs.

The ratio of assessed valuation to number of students
varies tremendously throuéhout the state, The problem is exacer-
bated in the metropolitan areas where commercial and industrial
property  contributes to the local tax base but places no burden
on the local schools, while the employees who work in those
plants may well live in another district, sending their children
to schools to which they contribute only a residential tax. The
consequence is that "poor" districts, those with a lower valuation
per pupil, have greater difficulty in providing equal educational
opportunity for their students than other districts.

The Legislature has, over the years, recognized this problem.
It now provideé school aids which are édjusted in terms of thé
local property tax effort. It also has provided emergency aid for

districts which cannot provide basic education when levying the

maximum tax permissible.
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Critics of the present system claim that dependence on
local assessments provides an irrational distribution of public
resources. They argue that the quality of education should not
depend upon the accident of a child's geographical location.

To some extent these critics have based their claims upon the
Equal Protection clause of the Fourteenth Amendment to the
United States Constitution. That clause provides that "No state
shall...deny to any person equal protection of the laws."

In several states courts have upheld claims of parents
or taxpayers from "poor" school districts that the present system
of school financing is unconstitutional. The most notable case

is Serrano v. Priest, a 1971 California Supreme Court decision.19

In that case, the court hgld that the disparity denied the stu-
dents equal educational opborunity. Since the court viewed
education as a "fundamental interest" and the distinction on
geographic and wealth bases was "constitutionally suspect," the
court invalidated the California system of school finance. Other
courts have held similar plans unconstitutional.20
Judicial‘opinion is not, however, uniform.21 Some courts

22

have upheld similar financing plans. The United States Supreme

Court has agreed to review the general question during its

23 ‘Until such review is cbmpleted, and made appli-

1972-73 term.
‘cable to this state, the commission must assume that the present
plan’ meets constitutional criteria. If the courts hold that
statewide financing is required by the United States Constitution,

no question remains for us to consider. 1In such a case the
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Legimslature will have a mandate to act in only one way. If
the courts hold that statewide financing is permissible, but
not required by the Federal Constitution, the Legislature
would be free to act.

Some individuals have claimed that the language of the
present Minnesota Constitution also requires statewide financing.
This issue is also currently before the Federal District Court
in St. Paul, in conjunction with a challenge based upon the
United States Constitution. The state challenge is based pri-
marily upon the language of the sections cited above, which
require the Legislature to establish a “general and uniform"
system of schools, and which also require the Legislature to
make provision fbr a "thqrough and efficient system” of schools.
Challengers claim that this language requlres a system of state-
wide financing for education, in order to insure the uniformity
which the Constitution calls for. | |

Again the committee is not in a position to adjudge those
issues which are subject to judicial determination. In the
absence of a final court ruling on the question, the committee
must rely upon the decades of experiende with the property tax
system and assume that its constitutionality will be upheld. If
the courts hold that the language of Article VIII, Secs. 1 and 2,
requires statewide financing, the duty of the Legislature will be
clear and it will have few alternatives. If the courts hold
otherwise, the.Legislature may continue the present system, aiter

the percentage of state support, or adopt complete financing.
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Another argument for full state financing has been that
the State should recognize its obligation in modern society.

The mobility of modern society means that individuals are no
longer closely connected with one locality throughout their
lifetime. Responsibilities for education should be allocated
to those larger areas which will provide them homes througout
their lives.

Some states have accepted this approach as a matter of
policy. Hawaii has long provided full financing of education
from the state treasury.

Support for some form of state financing for schools has
been widespread.* Recently the President's Commission on School
Finance recommended that state governments assume responsibility
for substantially all of educational finance, leaving local
districts the option of providing a relatively modest supplement
through local taxation.

The text of the recommendation is:

The Commission recommends that state governments assume
responsibility for financing substantially all of the non-federal
outlays for public elementary and secondary education, with local
supplements permitted up to a level not to exceed 10 percent of
the state allocation.

The Commiésion further recommends that state budgetary
and allocation criteria include differentials based on educa-
tional need, such as the increased costs of educating the
handicapped and disadvantaged, and on variations in educational
costs within various parts of the state.232

The Commission also recommended federal "incentive grants"

to encourage states to implement statewide financing.

The state Constitution does not now hinder the implementation
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of this recommendation, should the Legislature see fit to do so.
Implementation of such a program would require substantial annual
state expenditures. More than $400 million is now raised by
local taxes; if full state financing is adopted, this will be
added to the general state budget, in addition to present state
aid programs.

The opponents of such a proposal stress the importance of
local control of education. They point to the long and satis-
factory history of elected local school boards controlling local
schools. In particular, they point to the responsibility of
these boards to local communities for educational policy and for
the level of financial support. The opponents of state financing
fear that state financing might lead to less rigorous control of
school finance, and thus ;ventually lead to higher taxes.

Both proponents and opponents of change appear to agree
that there is merit in the present constitutional language. It
permits the Legisiature to address ﬁhe problem periodically and
to adopt solutions which meet the changing circumstances of the
times. The present Constitution appears to permit the Legislathre
to decide all of fhe questions to which testimony was directed,
without placing these questions on the ballot for popular referén—

dum as constitutional amendments.,

Recommendation

The committee recommends no change in the sections on

school financing. After evaluating the testimony and exhibits

presented to it, the committee came to the conclusion that the
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precise system of state assistance to publié education and the
precise formulas for such assistance are properly in the do-
main of the Legislature. The present constitutional language
grants the Legislature ample powers to deal with these prob-
lems, providing flexibility which a constitutional enactment
would eliminate.

Unless a decision is made to provide 100% state aid for
education, a constitutional provision would need to specify the
formula for distribution of funds. We believe that such a for-
mula would be entirely inappropriate in the Constitution. Rather,
this is better left to legislative determination. The exigencies
of the situation will dictate both the level and distribution of
the funds. This is an area in which flexibility has been an
advantage in allowing thelLegislature to adapt educational pro-
grams to the chaﬁging circumstances.

We are convinced that state aid is a permanent feature
of school financing and are not concerned with the remote
possibility that the Legislature might some day repeal state
aid laws or reduce the support given to public education. By
its very nature public education draws support from every part
of the state.

We do not believe that a case has been made for a consti-
tutionally mandated 100% funding requirement. Even the President's
Commission recommended that there be some permission for limitéd
supplementary local school financing. To provide otherwise would

create a financially rigid, lock-step, statewide educational
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system which does not appear to be desirable. Our recommendation
would not preclude the Legislature from following this course

if, at any future time, a majority of the legislators thought
that statewide financing was the wise alternative.

The committee, of course, takes no position on the issues
currently being litigated. If the courts hold that statewide
financing is required by the United States Constitution, the
State must conform. If the courts hold that the present system
of state financing is contrary to the Minnesota Constitution,
nothing in this recommendation would stand in the way of immediate

legislative implementation of such a decision.
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CHAPTER IV
THE ORGANIZATION OF HIGHER EDUCATION

The Issues

Higher education presents two issues of constitutional dimen-
slons for consideration by the Commission. The first issue 1is
whether the Constitutlion should contaln language regarding the
structure of institutions of higher education. If so, what should
that structure be? Although there are several state systems of
higher education, includlng the University of Minnesota, the State
College System, the Junlor College System, and the Vocational-
Technical Schools, the Constitution provides only for the University.
The others are statutory bodies.

The second question.pelates to the constitutional language
which provides for the University. It provides a certain autoﬁomy
for the institution. Is this a desirable result?

We address these two questions separately. A third topic,
relating to the Permanent University Fund, is the subject of

Chapter V of this report.

A, HIGHER EDUCATION IN GENERAL

Constiltutional Language and Statutory Provislons

There is no language in the Constitutlon dealing with higher
education in general. Article VIII, Sec. 3, deals specifically
with the University of Minnesota.

'Acting under its general authority, the Legislature has estab-
lished state colleges, Jjunior colleges, and area vocatlonal-technilcal

schools. State colleges and Junior colleges are governed by two
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separate boards of trustees. Area vocational-technical schools

are governed by the State Board of Education and the local school
boards.

The Legislature has also created a Higher Education Coordin-
ating Commission, to coordinate the activities of these institutions,
the Unlversity of Minnesota, and the private colleges and universities
in the State. The Coordinating Commission 1s thus a statutory body,

not established in the Constitution.

Nature of the problem

Two Interrelated problems arise. 1. Should the system of
higher education in Minnesota be a unitary one with responsibllity
centered in a single governing body or should there be separate
governing bodies for different kinds of 1lnstitutions? 2. Should
the Constitution spell out' the organization of higher education
In the state?

The status of the University of Minnesota 1s necessarily
involved in these determinatlions. Its sltuation 1s dilscussed in
detall below, but must also be mentioned here. Any change in the
Constitution would necessarily involve reconsideration of the
status of the University.

1. The firét question is whether there should be a unifiled
state board to errsee all forms of higher educatlion. Wisconsin
has recently adopted statutes which merge the governilng bodiéé
of the former University of Wisconsin and the former state uniQersity
system (which is the Wisconsin equivalent of thé Minnesota state
college system). Apparently the intention 1s to provide more

effective codrdination and falrer allocatlon of resources between

the several institutions of higher learning.
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The Committee requested testimony on thils issue at 1ts
May 4 meeting in Moorhead. There was no support for unification
of the several systems of higher education under the management of
one board. Representatives of both the University of Minnesota and
the State College System opposed unification. They expressed the
view that the different educatlonal objectives of the different
kinds of institutions were best met by a separate governing board.

The Committee agrees that each of the systems of higher educa-
tion has a separate educational mission, While there 1s some over-
lapping of purpose and a clear need for coordination, we belleve
these different purposes are best served by separate administration.

If there were only one governlng body to oversee all public
institutions of higher learning within the state, that body might
lose sight of thé”varying objectives of dlfferent kinds of 1nsti-
tutlons. The magnitude oélits task wouid require 1t to delegété
much of its authbrity to administrators in the various sub systems
and on various cémpuses. This would create another level of bureaucracy
in the educationél system, and the governing board would be fufther
removed from prdblems of the institutions. The new level of admini-
stration necessafy to serve the unitary.state board and implemeht

its decisions wduld, we bhelleve, be undesirable.

Accordingly; the Committee recommends that the baslc structure

of higher education in the state be unchanged.

The Committee has been concerned, however, that structures
for coordinatioﬁ of higher educatlon programs be strengthened, In
making appropriations, the Legislature needs to ascertaln that
there is not uﬁﬁécessary duplication of programs or facllities.

The Higher Eduqation Coordinating Commission has performed this
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task in the past. It 1is a body created by the Legislature (Minne-
sota Statutes, chapter 136A, as amended by 1971 Laws, chapter 269).
It has the duty of engaging in long-range planning and reviewlng
plans for curricular change or development at various kinds of insti-
tutions 1n the State. It has the power to review and recommend,

but not the power to control the governing bodies of the various
state Institutions. The commlsslon also coordinates the plans of
public institutions with those of the private colleges and univer-
sitles 1n the State.

The Committee 1s of the oplnion that thils form of coordination
is a healthy middle way between total centralization and total
decentralizatioﬁ of control. It leaves the responsibility for
declslon-making with the governing boards of the various institutions,
but this responéibility must be exercised in the light of the plans
and actlvities of others:' We do not helieve that any of these
boards act capriciously. If they disagree with the recommendétions
of the Coordinating Commission, they remain free to act, but'they
face the burdeﬁ‘of defending thelr posilitions hefore the Legislature
when next requeéting appropriations. We belleve that thils 1is a g
sensible solution. |

The powersvof the Higher Education Coordinating Commlssion
have expanded éé confidence in its work has grown. The 1971
Leglslature added the duty to review curricular proposals and
changes to itsfiong-range planning authority.

This Committee believes that the Higher Education Coordihating
Commlssion should also be gilven authority to review and make fecom—
mendatlons on ﬁhe budgetary requests of the several institutilons
of public education. The Legislature could use the assistance of

such a neutral body in assessing the relative merits and priorities
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of the several institutions. The Committee belleves that the
Coordinating Commission should exercise the same kind of review
and recommendatory function i1t now possesses with regard to
curricular matters but should not have the power to veto or cut
a proposed budget. It should only have the power to review a
budget with respect to the total educational expenditures of the
State and the needs of other institutions. If the governing body
of that institutlion declines to endorse a proposed request, it
should be free to go to the Legislature with its original request;
it would, however, face a certain burden of justifying 1ts insis-
tence upon that amount.

This proposal does not impair the autonomy of the University
of Minnesota, siﬁbe the Regents of that institution are free to
act wilthout regafd to the recommendations of the Coordinating
Commission, although they.would do so with the special burden of
persuasion mentibhed above. The proposéi would only spell 6ut
procedures for thé Regents to follow in approaching the Legislature
with fund requesés. The other institutions are clearly subject to
statutory regulations. |

At the Moorﬁead hearings, the representatives of the Univérsity

and the other institutions agreed that this would be the most satis-

factory system of coordination.

The Committee recommends that the Leglslature amend Chapter

136A of the Minnesota Statutes to provide the kind of financial

review we have suggested above.

2. Since we recommend that the present structure of higher
education be retained, we turn to the question of whether it ought

to be written into the Constitution. Chancellor G.Theodore Mitau
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of the State College system testifled at our Moorhead meeting.
While he expressed a mlld proference for a constitutional status
for hils instltution, he agreed that the statutory provision had
served well,

No one has shown disadvantages resulting from the present
structure. It has permitted the Legilslature to be flexible in
its approach to the problems of higher education. That flexibility
wlll undoubtedly continue to be responsibly exercised. Spelling out
the organization of the several governing boards in the Constitution
would add unnecessary detail to our fundamental document. It might
create difficultiés in adaptlng to future situatlions. We belleve
this would be unwise.

The Committee is of the opinion that there 1s no need for

constitutional change spelling out the organization of higher

education.

B. THE UNIVERSITY OF MINNESOTA

Constitutional language

Article VIII, Sec. 3, of the Minnesota Constitution provides:

The location of the University of Minnesota, as estab-
lished by existing laws, is hereby confirmed, and said
institutlion 1s hereby declarsd to be the Unlversity of
the State of Minnesota. All the rights, immunities,
franchises and endowments heretofore granted or conferred
are hereby perpetuated unto the said university; and all
lands which may be granted hereafter by Congress or other
donations for said university purposes, shall vest 1n the
institution referred to in this section.

The courts have held that this language "lncorporates" the

24

charter of the University into the State Constitution. Thus,

the Leglslature cannot amend the charter by an ordinary law.

Apparently it wduld require a constitutional amendment to make

such an alteration.
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The original charter was passed by the Territorial Legis-
lature in 1851. (Territorial Laws, 1851, c¢.3). It provides for a -
Board of Regents of twelve members, elected by the Legislature for
six-year terms. The act vests the "government of the University"
in the Board of Regents. The courts have held that this provision
gives the Regents a great deal of autonomy from leglslative control.

Arguments for and against change

This autonomy of the University has been the primary focus of
critics of the present Constitution. Representative Ernest Lind-
strom appeared at our May 4 hearing in Moorhead, requesting that
we study this problem, but not recommending any specific change.

' The state co&rts have established the autonomy of the Universility
based upon thils constitutional section. The precise boundaries of
autonomy are far }rom clear. Charter vesﬁs the government of the
University in the Board of: Regents. Thds the University seems‘ﬁo
be immune from specific legislative directives to take certain éction
or to refrain from taking certaln action.

Committee Investigation has 1ndicated that the Legislature
exerts substantial authority over the Unlversity. Through the Wise
exercise of this authority, the Legislature can guide the University
in making braod ﬁolicy decisions, while abstalning, from matters of
detall, which aré}more properly left to the governing body of that
institutlion,

Legislative&control can he exerclsed through the appropriation
process. The Legislature has repeatediy placed "riders" on appro-
priation measures or passed speclal appropriations for limited
purposes, Such énactments can serve to direct the general policy

of the University, particularly by allocating funds to particular
fields of study, without entangling the Legislature in unnecessary

detail.
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The dependence of the Unlversity upon state appropriations
permits the Legislature to exerclse a kind of persuasive supervision,
As leglslators make known thelr collectlve opinion about certain
matters, the Universlty becomes aware of potentlal adverse financial
consequences.

As discussed above, we recommend that the University, along
with other institutions of higher education, be requlired to submit
financial requests to the Higher Education Commission for review
and recommendation. The Leglslature will thus have information and
Impartial recommendatlons which will strengthen 1its wise control over
the filnanclal affalrs of the University.

Clearly the Législature is not powefless in dealing with the
University. It can strongly influence, and perhaps control, questions
of majJor policy. AThe Regents simply cannot afford to ignore legis-
lative influence on such Aétters. On questions of administration,
however, the Regehts retain gutonomy. The Committee belleves that
this balance betwéén legislative authority and administrative respon-
sibility 1s desirable for any state institution. The present consti-
tutional provision protects this balance for the University.

At the public hearing in Moorhead, Dr. Malcolm Moos, President
of‘the University, testified in favor of_retaining autonomy., He.
pointed out that:ﬁwo other great state universities with which the
University of Mihhesota is often comparéd, those 1n California and
Michigan, have similar constitutional status. While the Committee
finds this comparison interesting, it does not rely upon it in‘making
its recommendation. The recommendatioh.is hased on the need for
balancing academic independence and flscal responsibility. Dr, Moos
also discusséd ﬁhis point at length in his testimony. By its very

nature, freedom of academic inquiry will sometimes generate political
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opposition. The legal autonomy of the academy serves to lnsulate,
but not to 1lsolate, it from the exlgencles of dally political life.
Thé long history of the development of academic freedom in this
country 1s a valuable guide to our future constitutional course,

The Committee believes that the present constitutional structure

of the Universlty 1s adequate and proper. We recommend that Artilcle

VIII, Sec. 3, be retained in 1its present form.

The Committee 1s aware that in recommending retention of the
University's constitutional status, but not recommending the addition
of constitutional provislons for other state Institutlions of higher
learning, the University 1s belng treated differently from the other
Stafe systems. We are making thils recommendation because we belleve
that the present constltutional system has worked well and does not
require alteration. We would not recommend change solely for the
sake of symbolism or constitutional symmetry. We belleve that the
University 1s sufficlently responsive to legislative direction on
questions of broad policy and flnancial control. Since we have

seen no clear need for change, we do not recommend any change.

V. OTHER ISSUES
The Committee also briefly discussed two other issues in the

course of 1ts dellberatlons. We deal with these in summary fasion.

A. ORGANIZATION OF STATE EDUCATION DEPARTMENT
The Minnesota Constitution contains no specific language
dealing with the organization of the State Education Department.
The organization of the department, the constitution of the State
Board of Education, the provisions for selection and term for the

Commissioner of Education, and other details are spelled out in statutes.
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Many state constitutions contain speciflc provisions regarding
the composition of a state board of education and the selection of
a chlef state school officer. In view of the increasing role ;of
state government 1n the fleld of educatlion, some states have made
the chilef school officer a Secretary of Education, a member of the
Governor's cabinet and politically responsible for the operation of
his department. Other states have sought to insulate the chief
school officer behind a non-partisan long-term state board. We
do not make a choice between these approaches. We do not believe
that the Constitution should dictate a choice. We believe, rather,
that thls should be left to the Legislature. |

The Legislatﬁre currently has power to establish the form of
the State Education Department, the lmposition of constitutional
language would slmply 1impede the abilityvof the Legislature to

respond to changing circumstances.

B. PERMANENT SCHOOL FUND AND PERMANENT UNIVERSITY FUND

At tﬂe March 17 joint hearing with the Finance Committee, the
Committee received testimony regarding the investment and management
of the Permanent School Fund and the Permanent University Fund. At
1ts_May 4 hearing, it received further testimony regarding the
Permanent Unlversity Fund.

These funds are established and controlled by Article VIII,
Sections 4, 5, 6 and 7. Land, timber and other assets of the
Permanent School Fund are sold from time to time to add to the cash
principal of the fund. This cash 1s 1n?ested by the State Investment
Board; the proceeds are distributed to local school districts as
part of the school aids.; This interest provides only a part of the

school ald approbriated by the Legislature. The remainder must be
met from general taxation.
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The Permanent Unilversity Fund was simllarly established. It
i1s managed by the Board of Regents. Its proceeds go to support
the University.

Two kinds of questions seem to arise wlth regard to these
i1ssues. The first regards the nature of limitations on investment
and management of the funds. These are properly questions for the
Finance Committee and not the Education Committee. We take no
position on them.

The second type of question involves the management and con-
servation of state lands which remain subject to the trusts. We
believe that thesé issues are properly dﬁes for the Finance Commilittee
and/or Natural ReSources_Committee. Accdrdingly we take no position

on them,

VI. SUMMARY OF CONCLUSIONS

In summary,‘the Committee recommehds that there be no amehdment
to the constitutional provisions relating to education.

Because of the widespread support for the present language
and the absence bf any call for revisién, we recommend retentibn
of the present lénguage_of Article I, Sec. 16, and Article VIII,
Sec. 2, par. 2, felating to ald to sectarian education.

We recommend no change in the langﬁage relating to financing
of education, believeihg that the present language of Article VIII,
Secs. 1l-and 2, grants the Legislature wide discretion to adjust the
school ald programs to modern needs. |

We recommend against the addition bf language relating fo
higher educatioﬁ in general. We also recommend against change in
the language fgiating to the University. The present sysfem seems

to have worked well and does not require alteration. .
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We recommend that the Leglslature provide by statute for
review of budget proposals of all state institutions of hlgher
education by the Higher Education Coordinating Commission.
We recommend no addition to the Constitutlon regarding the
organization and function of the State Department of Education,
We belleve these matters can be best handled by legislative enactment,
Since we believe thatvthey are within the province of other
committees of this Commission, we are making no recommendations on
the question of the disposition and investment of the Permanent

School Fund and the Permanent Universlity Fund.
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NOTES

1. Throughout this report, references are made to the
provisions as they stand in the present text of the Constitu-
tion. The Education Committee is aware that the Structure
and Form Committee is making recommendations on the rearrange-
ment and reorganization of the Constitution. Those proposals
are cross-indexed to the present numbering system. For the
sake of simplicity, we refer only to the Constitution as it
presently stands.

2., Burns v, Essling, 156 Minn. 171, 174, 194 N.W. 404,
405 (1923).

3. Americans United v. Independent School District
No. 622, 288 Minn. 196, 179 N.W. 2d 146 (1970).

4. 1Ibid., 288 Minn. at 410.
5. Everson v. Board of Education, 330 U.S. 1 (1947).

' 6. State ex rel. Reynolds v. Nusbaum, 17 Wisc. 2d 148,
156-157, 115 N.W, 2d 761, 765 (1962). Article I, Sec. 18, of
the Wisconsin Constitutioftr provides: "The right of every man
to worship Almighty God according to the dictates of his own
conscience shall never be infringed; nor shall any man be
compelled to attend, erect or support any place of worship,
or to maintain any ministry against his consent; nor shall
any control of, or interference with the rights of conscience
be permitted, or any preference be given by law to any religious
establishments or modes of worship; nor shall any money be drawn
from the treasury for the benefit of religious societies, or
religious or theological seminaries."” As a consequence of this
decision, the Wisconsin Constitution was amended in 1967 to
permit the transportation of parochial school students.
Wisconsin Constitution, Article I, Sec. 23.

7. Lemon v. Kurtzman, 403 U.S. 602, 612-3 (1971)
(citations omitted).

8. See Note, 56 Minn. L. Rev. 189, 193-4 (1971).

9. See Giannella, "Religious Liberty, Non-establishment,
and Doctrinal Development," 81 Harv. L. Rev. 513, 533 (1968);
Hammett, "The Homogenized Wall," 53 A.B.A.J. 929, 932 (1967).

10. Choper, "The Establishment Clause and Aid to Parochial
Schools," 56 Calif. L. Rev. 260 (1968).

11, Walz v. Tax Commission, 397 U.S. 664 (1970).
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12. Lemon v. Kurtzman, 403 U.S. 602 (1971).
13, Tilton v. Richardson, 403 U.S. 672 (1971).
14. See Columbia University, Legislative Drafting

Research Fund, Index Digest to State Constitutions, p. 370
and appendix.

15. Section 1.01.
l16. Lemon v. Kurtzman, 403 U.S. 602, 622 (1971).

17. In re Dissolution of School District No., 5,
257 Minn, 409, 102 N.W. 24 30 (1960).

18. Associated Schools of Independent School District
No. 63 v. School District No. 83, 122 Minn. 245 (1913). Courts
had earlier upheld the organization of local school districts:
Board of Education of Sauk Centre v. Moore, 17 Minn, 412 (1871),
Curryer v. Merrill, 25 Minn. 1 (1878).

19. 487 P. 24 1241, 96 Cal. Rptr. 601 (1971).

20. For a discussion of the applicable federal law, see
Schoettle, "The Equal Protection Clause in Public Education,”
71 Columbia L. Rev. 1355 (1971). See also the decision of the
Federal District Court for Minnesota in Van Dursatz v. Hatfield,
No. 3-71 Civ. 243 (1971).

21. See Schoettle, op. cit., supra.

22. Burrus v. Wilkerson, 310 F. Supp. 572 (W. Va. 1969),
aff'd mem. 397 U.S. 44 (1970); McInnis v. Shapiro, 293 F. Supp.
327 (N.D., 1968), aff'd mem. 394 U.S. 322 (1969).

23. San Antonio Independent School District v. Rodriguez,
40 Law Week 3576 (May 30, 1972).

23a. The President's Commission on School Finance, Schools,
People and MOney: The Need for Educational Reform, p.36.

24, State ex rel. University v. Chase, 175 Minn. 259,
220 N.W. 951 (1928); State ex rel. Sholes v. University, 236
Minn. 452, 54 N.W. 24 122 (1952).
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Jon Hammarberg, "Trends in Financing Public Schools" February 15, 1972

Joseph Hudson, "State Ald to Sectarian Education", May 15, 1972
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Meeting of March 17, 1972 -- St. Paul

Robert E. Blixt, Executive Secretary, State Investment Board

Mrs. Joseph Brink, St. Joseph, Minnesota

C.B. Buckman, Deputy Commission, Department of Natural Resources

Howard Casmey, Commissioner, Department of Education

Hugh Holloway, Superintendent, Independent School District #191,
Burnsville

Mary Jo Richardson, State Board of Education,

Roy Schulz, Minnesota Real Estate Taxpayers Association

e
.

Meeting of May 4, 1972 -- Moorhead

James V. Brinkerhoff, Vice-President, University of Minnesota

Richard Hawk, Executive Secretary, Higher Education Coordinating
Commission

Ernest A. Lindstrom, State Representative

G. Theodore Mitau, Chancellor, State College System

Malcolm Moos, President, University of Minnesota

Meeting of June 5, 1972 -- Mankato

Henry J. Bromelkamp, Minnesota Citizens for Educational Freedom

LeRoy Brown, Minnesota Catholic Conference

Alice Cowley, St. Paul

Franklin G. Emrick, Minnetonka

Linn J. Firestone, President, Jewish Community Relations Council

A.L. Gallop, Minnesota Education Association

William Korstad, Council for Minnesota Association of School
Administrators and Minnesota School Principals

Jo Malmsten, Minnesota Congress of Parents and Teachers

John F. Markert, Minnesota Catholic Conference

Victor Schulz, State Representative

W.A. Wettergren, Minnesota School Boards Association

Henry Winkels, Minnesota Federation of Teachers
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OTHERS WHO SUBMITTED LETTERS

- Robert F. Arnold, Executlve Secretary, Minnesota Assoclation
of Elementary School Principals

LeRoy Brown, Director, Education Department, Minnesota Catholilc
Conference

Edgar M, Carlson, Executive Director, Minnesota Private College
Council

Gerald W, Christensen, Director of State Planning Agency
Jerry W, Deal, President, Minnesota Real Estate Taxpayers Assoclation
A. L. Gallop, Executive Secretary, Minnesota Education Assoclation

Thomas H. Hodgson, Executlve Dlrector, Citlzens for Educatlonal
Freedom

Dr. John S. Hoyt, Jr., Chairman, Edina Board of Educatlon

Reymond E. Maag, Assistant to the President, Minnesota South
District of the Lutheran Church, Missouri Synod

John F. Markert, Executive Director, Minnesota Catholic Conference
David E. Mlkkelson, Assistant Hennepin County Attorney

W. A. Wettergren, Executive Becretary, Minnesota School Boards
Assoclation
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ORGANIZATIONS AND INDIVIDUALS ON COMMITTEE MAILING LIST

Association of Secondary School Principals, David Meade
Catholic Education Center, Rev. John Gilbert

Citizens for Educational Freedom, Minn. Chapter, Thomas Hodgson

Commissioner of Education, Howard B. Casmey
Metropolitan Student Coalition, Miss Debra Conner

Minnesota
Minnesota
Minnesota
Minnesota
Minnesota
Minnesota
Minnesota
Minnesota
Minnesota
Minnesota
Minnesota
Minnesota
Minnesota
Minnesota
Minnesota
Minnesota
Minnesota
Minnesota
Minnesota

Association of Elementary Principals, Robert Arnold
Association of School Administrators

Catholic Conference, John Markert

Catholic Education Association, LeRoy Brown

Council of Churches

District of Lutheran Churches, Dr. Raymond Maag
Education Association, A.L. Gallop

Farm Bureau, Vern Ingvalson

Federation of Teachers, Edward Bolstad

Higher Education Coordinating Commission

Private College Council

Public Interest Research Group, Mark Vaught

School Boards Association, W.A. Wettergren

State College Student Association, Dan Quillin
State Junior College Student Government Association
State Junior College Board

Student Association, Jack Baker

Taxpayers Association, Charles P. Stone

Vocation Association

Parent-Teacher Association

State Board of Education

State College Board

State Planning Agency, Eileen Baumgartner
Vocational-Technical Education Division

University of Minnesota, Dr. Malcolm Moos

University of Minnesota Board of Regents, Elmer L. Andersen

Mrs. Alice Cowley
Senator Harold Krieger
Mrs. Joseph Brink

Mrs.

Barbara Jones

Dr. Hugh Holloway
Representative Verne Long

Mr.

Van Mueller

Senator Paul Overgaard
Representative Harvey Sathre
Mr. Roy Schulz

Mr. John ¥Yngve.
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All recommendations of the Finance Committee were
accepted by the Commission with one minor exception. The
90-day limit on sults to test the validity of state bonds

(see pp. 9 and 16) was changed by the Commission to 120 days
(see Article IX, Sec. 10, subd. 1).



I. INTRODUCTION

The Finance Committee submits hefewith recommendations
for changes in the Minnesota Constitution. We have approached
our task as an éffort to identify those issues which cause
problems in the functioning of the state financial system.

We are proposing a number of separate amendments to the con-
stitutional provisions relating to financial matters, but are

not proposing a comprehensive redrafting of the entire article.

This commitfee has worked closely with other committeeé
of the Commission, particularly the Transportation Committee
regarding highway-user taxes and the railroad gross earnings tax,
and with the Education and Natural Resources Committees regarding
the trust funds. We are not making recommendations regarding the
highway-user tax, believing that to be the province of the

Transportation Committee.

Certain recommendations of the Structure and Form Committee
and the Executive Branch Committee will also have an impact upon

our recommendations.




II. THE "PIGGYBACK" INCOME TAX

Recommendation

The committee recommends amendment of Article IX, Sec. 1,

to permit the State to levy taxes computed as a percentage of

federal taxes or based on federal taxable income or other terms

defined by federal law.

Comment

In levying state income taxes, the Legislature has relied
upon the definition of terms which appear in the federal income
tax laws, e.g., "adjusted gross income." This method of referring
to federal law saves the Legislature the difficulty of adopting
and revising the full text of all provisions included in the
Internal Revenue Code. It saves the taxpayer the difficulty of
computing his taxes twice, once using a federal formula and once
using a state formula.

In 1971, the Minnesota Supreme Court ruled that the

Législature may adopt the federal law as the basis for state

tax law, but that it may adopt that law only as it exists at a

particular moment in time. Wallace v. Commissioner of Taxation,
184 N.W. 2d 588 ruled that the Legislature could not pros-

pectively adopt future amendments and interpretations of the
federal tax law from p.3.

Therefore, the advantages of using the federal tax definitions
as the basis for state taxes continues only so long as the federal
law remains unchanged. As soon as there 1s a change in federal

law, the Legislature must reconaider and readopt the new federal




definitions. The Legislature has, in fact, followed thls course

and will probably continue to do so. Each sesslon, 1t amends

the State Tax Code so that all references are to be the most recent

edltion of the Internal Revenue Code.

The Supreme Court decision was based on the language of
Article IX, Sec. 1, prohibiting the "contracting away" of the
taxing power.

We believe that the use of federal tax définitions is
a sensible way to operate a modern state revenue system. We
are not concerned that the delegation to Congress of the power
to make tax definitions will violate the rights of the citizens
of Minnesota. In the first place, Congress is a responsible
political body; we are not "contraéting away" the power to tax
to some private person or company. In the second place, thei
Legislature would retain the power to repeal the delegation of
power, if it became dissatisfied with definitions made by
Congress.

Hence we recommend that the Legislature be permitted to
use federal tax definitions in administering state taxes,

without the need for periodic readoption of the Internal Revenue

Code.




III. STATE BORROWING AND PUBLIC IMPROVEMENTS

The Finance Committee recommends substantial changes in the
limitations on state borrowing and on the kinds of improvements

for which state funds may be expended. A constitutional amendment

to accomplish these purposes follows. Since the matter 1s highly

technical, we are setting forth the amendment in full, then pro-
viding an explanation of 1t under separate headings. In summary,
our proposal would accomplish thé following results:?

(a) remove the prohibition on state expenditures for
"internal improvements" and replace it with a
requirement that state expenditures be for a
"public purpose;"

(b) simplify and consolidate the provisions relating
to the contracting of public debt by the State;

(¢c) spell out those cases in which the State could
guarantee the payment of loans made to 1ts polit-
ical subdivislons or agencies and the amount of
such guarantee.
As 1n other financial matters, careful scrutiny of every word
i
and detail 1s important. We urge those studying this proposai to
examine closely the text of our proposal, rather than to rely upon

the summary of it.
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TEXT OF PROPOSAL: (New language is underlined. Language to be
deleted is stricken out.)

A bill for an act

proposing an amendment to the Constitution
of the State of Minnesota, amending Article
IX, Sections 6 and 10, Article XVI, Section
12, and Article XIX, Section 2, and repealing
Article IX, Sections 5, 7, and 11 and Article
XVII, for the purpose of redefining and
clarifying the purposes and methods for the
use of state credit 1including the incurring
of state debt, repealing the prohibition
against state participation in works of in-

~ ternal improvements, and eliminating duplicate
and obsolete provisions.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:
Section 1. An amendment to the Constitution of the State

of Minnesota 1s proposed to the people of the State for théir

approval or rejection, under which amendment, if adopted: 4
(a) Article IX, Section 6 shall be amended to read as follows:
POWER TO CONTRACT PRUBLIG-DEBTS STATE DEBT; PURPOSES; GERTIFI-

' CATES OF INDEBTEDNESS; BONDS. Sec. 6. Subdivision 1. The state
may contract pubiie-debss debt, for the payment of which its full

faithy and credits and taxihg powers may be pledged, at sueh the
times and in sweh the manner as-shaii-be authorized by law, but only
for the purposes and subject to the conditions stated in this sectilon.

State debt includes any obligation payable directly, in whole or in

part, from a tax of state-wide application on any class of property,

income, transaction or privilege, but does not include any obligation

which is payable from revenues other than taxes, or any guaranty or

insurance of the payment of obligations of state agencies or subdivi-

i
sions, except in the amount of any state bonds actually 1ssued to

provide funds for such payment.

Subd. 2. Pubiie State debt may be contracted:




(a) for the acquisition and betterment of pubiie land, ease-
ments, and other pubiie improvements'of a capltal nature, including

purchase, condemnation, site preparation, construction, reconstruction,

improvement, extension, replacement, restoration, repair, remodeling,

and furnishing and;

(b) to provide mereys money to be appropriated or leoaned to
any agency or pexitieai subdivision of the state for such puvpeses
purpose; previded-any-law-aubheriging-sueh-debbt-is-adepbed-by-the
vebe-of-ab-leasb-three-fifths-of-bthe-members-of-each-braneh-of-she
legislabures

t{b)-as-autheviged-in-any-obhern-geetion-er-arbiele-of-this
Censbibubiens

(¢) to create or maintain a fund to guarantee or insure the

payment of obligations incurred by any agency or subdivision of the

state for such purpose;

£e) (d) for temporary borrowing as authorized in subdivision 3;

£d3> (e) for refunding eutstanding-berds obligations of the state

or any of its agencles or subdivisions, whether or not the full faith

and credit of the state has been pledged for the payment of sueh

berds the obligations refunded; arnd-fer-vefunding-eertifieabes-of

indebtedness-auntbheriged-by-bhe-tegislature~prior-s0-Fanuapy-iy-1963+

(f) for repelling invasion or suppressing insurrection in time

of war;

(g) for promoting forestation and preventing and abating forest

fires, including the compulsory clearing and improving of wild lands

whether public or private.

Subd. 3. As authorized by law, certificates of indebtedness
may be 1ssued during easeh a blenniumjy-eemmerneing-en-Juity-i-in-eaeh

oedd-numbered-year~and-ending-on-and-ineiuding-Fune-36-itn-bhe-nexb
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edd-numbered-years in anticipation of the collection of taxes levied
for and other revenues approprlated to any fund of the state for
expendlture during that blennium. No such certificates shall be
issﬁed with-respeeb-bo-any-fund-when-the 1n an amount thereef which
wlch interest thereon to maturity, added to the then outstanding
certificates against‘the same fund and interest thereon to maturity,:
willbexceed the then unexpended balance of aii-meneys-whieh-wiii
be-epediseé-%e-thas-Gund-éuringnshe-biennium-undep-exésb;ng-}awsy

exeept-5has money so appropqiated.' The maturities of anry-sueh

certificates may be extended by refunding to a date not later than
December 1 of the first full calendar year following the biennium
in which sueh the certificates were issued. If meneys money on
hand in any fund are 1s not sufficient to pay all non-retunding
certificates of 1ndebtedness issued on sweh the fund during any
beinpium and all certificates refunding thersame, plus interest
, thereon, which are outstanding on December 1 1mmediate1§ following
the close of eweh the biennium, the state auditor shall levy Lpon
all taxable property in the state a tax collectlble in the &hen
ensuing year sufficient to pay the same on or before December 1 of
a&eh-enbuing that year, with 1nterest to the date or dates of
payment .

Subd. 4. Pubiie State debt other than certificates of indebted-

ness authorized in subdivision 3 shall be evidenced by the 1ssuance

of ke bonds of this state gursuantvto a law adopted by the vote of

at least two-thirds of the members of each house of the

legislature. Ail-bends-issued-under-the-provisiens—-ef-thie

seetion-shaii-masure-wisthin-not-more-than-29-years-from-their
respeetive-dates-of-isstue;-and Each law authorizing the

issuance of suekh bonds shall distinctly specify the
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purpose or purposes and the maximum amount and maximum term
thereof, and the maximum amount of the proceeds authorized to be

expended for each purpose, or the officer or agency by whom and the

criteria or conditions upon which the amounts and times of expendi-

tures for each purpose shall be determined. The state treasurer

shall maintalin a separate and special state bond fund on hils officilal

books and records, aré-wher to be used only for the payment of the

principal and interest of bonds for which the full falth and credit

of the state has been pledged fer-the-payment-of-sueh-bends. The
state auditor shall levy each year on all taxable property within

the state a tax sufficient, with the balance then on hand in sa#d
this fund, to pay all such principal and interest on state-bends-
issued-under-the-provisiens-ef-bhis-seebion due and to become due
within-the-then-ensuing-year-and to and including JFuly January 1

in the second ensuing year. The legislature may by-%aw appropriate
funds from any source to the state bond fund, and the amount of meneys

such funds actually received and on hand pursuanrb-te-sueh-apprepriatiens

prier-b56-the-tevy-of-gueh-ba% In any years shall be used to reduce
the amount of tax otherwise required to be levied.
(b) Article IX, Section 10 shall be amended to read as follows:

CREDIT OF THE STATE LIMITED. Sec.10. Subdivision 1. The credit

of the state shall never be given or loaned in aid of any individual
assoclation, or corporation, except as-hereinaftern-providedr Neb-shailil
there-be-any-furthen-issue-of -bends-denominated~-tMinnegeba-Sbabe
Reiiread-Bendsyl-under-whab-purperss-teo-be~-an-amendment-be-Seetion
Pen-{10)-of-Arbiole-nine-{(9)-of-bhe-Consbibubiony-adopred-April-156hy
l858,-which-Ls-hepeby—expunged—ﬁpem-the-Gensbib&b&eny-s&ving;-exeepb-
ing-ard-reserving-te the-Statey-neventhelessr-all-piphts r-remedies

and-forfeibturens-acepruing-under-paid-amendmensr--Breovidedy-howevery




that-for-the-purpese-of-deyeteping-the-agpieutburalt-resoureens-of
the-sbabes-the-Sbate-may-esbabiish-and-mainbain-a-sysbem-of-rural
ereditbn-and-thereby-ioan-money~and-exbend-eredit-to-the-peopie-of
the-Sbabe-upen-realt-esbate-seenrity-in-sueh-manner-and-upon~sueh
fermp-and-eondibions-as-may—-be-preseribed-by-rawy-and-te-ipsune-and
negetiate-bonds-to-provide-money-te-be-so-toaned+—-Fhe-timitb-of
indebbedness-eenbained-in-Seetion-b-of-this-Avbiete-shatl-nes-appty

beo-the-previpitens-of-this-Seetieny~ard for a public purpose paramount

to any resulting private use or benefit. The purposes for which the

credit of the state er-the-aferesaitd-munisipal-subdivieion-thereef

may be gliven or loaned as kerein provided in subdivision 2 are declared

to be pubiie such purposes. The existence of such a purpose for any

other grant or loan of state credit authorized by law is subject to

Judicial review; but no declision of this issue in any actlion shall

impair the validity of any conveyance, contract, or obligation made,

entered into, or incurred before the date of the decision or the

validity or enforceabllity of any legal rights or duties created by

any such conveyance, contract or obligation unless the action is

commenced within 90 days after the adoption of the law. Such an

action may be commenced by any citizen.

Subd. 2. The state may appropriate money to establish and

maintaln special funds to guarantee or insure the payment of obli-

gations of state agencies or subdivisions, including any county or

town and any municlpal, school, or other public corporation, district,

council, board, authority, commission, body, or unit of whatsoever

kind, exerclising any power of state or local government. However,

if such obligatlons are otherwise payable excluslvely from revenues

other than taxes, the state shall not become obligated to appropriate

money or to incur debt for this purpose in excess of the balance from




time to time on hand 1n the guaranty‘or insurance fund.

(¢c) Article XVI, Section 12 shall be amended to read as follows:
BONDS. Sec.l2. The legislature may provide by +aw in accor-

dance with the provisions of Article IX for the 1ssue and sale of

the bonds of the state in-sueh-ameunt-as-may-be for capital expendi-

tures necessary to carry out the provisions of seebien-2-ef this
articley-previdedy-howevery-bhat~the-tobal-amount-ef-sueh-bonds-i+ssued
ard-unpatd-shali-neb-sk-any-bime-exeeed-$150,0005;000-par-valuer--Fhe
prooeeda-of-the~-sale-of-suoh-bonds-shall-be-paid-into-the-trunk
highway-funrdv--Any-bends-se-igoued-ané-setd-ghalli-nabure-seriaily
ev¥er-a-term-net-exeeceding-20-yearsr--They-shati-net-be-sotd-feor
iess-than-par-and-aeerued-inberest-and-shaii-nob-bear-inberess-asd
a-greaber-rabe-than-five-pereenb-per-gRnufir—--In-eage-the-6vunk

highway-fund-shall-net-be-adequate-to-meeb-the-paymens~ef-the-prin-

‘eipal-ané-inbepesb-e#-bhe-bends-&uthepiseé-by-bhe-legislasure-as

hereinbeﬂepe-ppevidedy-the-legiaLatupe-may-previée-by—law-serrthe
taxabieon-of-all-taxable-prepersy-ef-the-sbabe~in-an-amouns-suffi-
eionb-to-meeb-bhe-defieteneyy-or-it-nayy-in-iba-dineretiony-appre-
ppiate-te-sueg-ﬂund-meneys-&n—the—st&te-%reasupy-nes-esherwiee
apﬁreppiased,

(d) Article XIX, Section 2 shall be amended to read as follows:

Sec. 2. For the purpose of carrying on or assisting in carry-
ing on such work it may expend monies, including such monies as the
leglislature may see fit to appropriate, may incur debts, and may
1ssue and negotilate bonds bo-provide-money~thereferr--The-provisiens
of-Seobicn-b-of-Anbitole-0~ef-bhe-Consbitubion-shati-net-appty-te~-the
previpsions-of-this-seetbiony-and-the-purposes-for-whioh-the-onvedis-of
the-stbabe-may-be-given-op-loaned-as-herein-proevided-are-deetared-5e

be-pubiie-purpeses as provided in Article IX.
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(e) Article IX, Sections 5, 7 and 11, and Article XVII are
repealed.

Sec. 2. This proposed amendment shall be submitted to the
people of the state for thelr approval or rejection at the general
election for the year 1974, in the manner provided by law for the
submission of amendments to the Constitution. The votes thereon
shall be counted, canvassed, and the results proclaimed as provided
by law. The ballots used at the election shall have printed thereon
the following: |

"Shall Article IX, Sections 5, 7 and 11 and Article

XVII of the Constitution of the State of Minnesota be

repealed and Article IX, Sections 6 and 10, Article

XVI, Section 12, and Article XIX, Section 2 thereof

amended to redefine and clarify the purposes and

methods for the use of state credit including the

incurring of state debt, repealing the prohibition

upon state participation in works of internal improve-

ments, and elimlnating duplicate and obsolete provisions

with reference thereto?

Yes

NO "

-11-




A. Internal Improvements

In studying limitations upon state indebtedness and upon the
purposes for which the State may expend money, the Finance Committee
has reached the concluslion that the pertinent provisions of Article
IX require substantial amendment,

There have been two major kinds of restrictions upon state
borrowing and expenditures. The first of these is the "internal
improvements" provisions of Article IX, Sec. 5, coupled with the
"public purpose" doctrine which has been developed independently
by the courts. The second 1s the more detalled provisions of Sec.6,
relating to the power to contract debt, coupled with limitations on
loanlng the credit of the State, contained in Seé.lo. A numbér of
other provisions are also affected by our recommendations.

The "internal improvements clause" states that "the State shall
never be a party in carrying on works of internal improvements"
except 1n certaln circumstances. In its original form, this meant
vthat the State could construct builldings or carry on works which
were necessary for governmental purposes, but it could not construct
buildings'or other structures for nongovernmental purposes. Thus
the State could spend money for the capitol, or a prison, or schools
and universities, all of which were conceded to be governmental pur-
poses, but 1t could not engage in building roads, railroads, or
industrial facilities, or 1n dewveloping.underpopulated reglons of
the State.

- These limitations fit the requirements of a century in which
the prevailing political thlosophy called for minimal governmeht.
They also may have been imposed to prevent the kind of log-rolling
which the draftsmen of our Constitution had observed in other states,
granting some communities large public subsidies at the expense of

the state as a whole.
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The "internal improvements" limitations have been modified
in three ways over the century since adoption of the Constitution:

1. The first is speciflc constitutional amendment. Article XVI
(Highways), XVII (forest fire prevention), XVIII (forestation), and
XIX (éirports) were all passed to make 1t possible for the State to
spend money for these purposes. The "lnternal improvements" language
had been thought to prohlbit state construction of highways, flre
breaks, airports, etc., before these amendments were added. Other
qualifications to the rule can be found in Secs. 5 and 10 of Article IX.

2. Relaxation of the stringent requirements of the "internal
improvements" rule has also come through judicial interpretation.
The courts have been 1increasingly willing to find that state con=
struction projects have a sufficlent governmental purpose to make
‘them exempt from the old rule. Thus only recently the courts have
held that state support for construction of sewage facilities 1s not
; @ work of "interpal improvement."

3. The third modification is that the constitutional restriction
has been held to apply only to the State, not to units of local govern-
ment. Thus a municipality could engage in works of "internal improve-
ment,"” like building an auditorium, without running afoul of this
constitutional limitatlion. Municipalities were, however, restricted
by a different, judicially developed doctrine which limits public
expenditures to "public purposes."

Thus the "internal improvements clause limits some kinds of
state expenditurgs, or at least brings them into question. It
serves as an impediment, making many desired programs subject tb
question. It seldom serves as a total obstacle, since some manner
of providing state finance can normally be found through use of

one of the exceptlons to the doctrine, The usual result 1s that
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there 1s some question about the constltutionality of the proposed
plan. In order to assure leaders and contractors, it 1s usually
necessary to initlate litigation to test the validity of the pro-
gram. Consequently, there 1s frequent delay 1n the implementation
of programs.

The "public purpose" doctrine is related to the "internal
improvements" doctrine, but must be kept separate. VThe public
purpose doctrine requires that public expenditures be made only
for public purposes. It was developed by the courts; there is no
explicit language in the Constitution referring to it, although the
courts treat 1t as a matter of constitutional law. It applies both
to state expendlitures and to the expenditures of local governmental
units.

In many cases application of the public purpose doctrine ahd
the 1ntefna1 improvements doctrine have the same result. In other

cases one or the other may apply.

The pubillc purpose doctrine 1s beset by many of the same
ambigulties which trouble the internal improvements doctrine. If
both public and private interests will benefit from some public
eipenditure, is the purpose "public" or "private "? Take, for
example, industrial development bonds: private companles and their

employees benefit from the creation of municipally financed "indus-

. trial parks," but there 1s also a public benefit in reduction of

unemployment. A state scholarship plan would provide a private
beneflt to the recipdents of the scholarships, but also a public

benefit in greater educational opportunities in the State (from p.15)

“The --litigation 1s frequently necessary before the bonds are

saleable and the expenditure permissible causes needless delay. The

exact limitations of the public purpose doctrine must be derived from
Judicial decisions.
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Recommendatlon

Our proposal eliminates completely the "internal improvements"

section of the Constitution. This is_accomplished by repealing

Section 5. We belleve that this obsolete doctrine 1s now so riddled
with exceptlons as to provide little protection for the State agalnst
unwise spending, while providing many impediments to programs which
ére generally aceepted as wise and desirable. Henee our proposed
constitutional amendment would repeal Section 5 of Article IX
completely.

We would replace the "internal improvements" limitation with a
"public purpose" doctrine, which may, indeed, already apply. (See
our proposed amendments to Sec. 10.) The public purpose doctrine
has prern more flexible than the internal improvements language. We
belleve that it should be written into the Consﬁitution and defined
there.

In Sec.10, subd.l, we say that state credit may be given or
loaned only for a "public purpose paramount to any resulting private
use or benefit." _

We also specify that the purpose spelled out in subd.2, the
creation of guarantee funds, 1s a public purpose. We hope that it
wlll not be necessary to have judicial review of every bond 1ssue,
since most will fall within the category of cases plalinly authorized
by the Constitution.

In order to reduce the need for time-consuming and costly liti-
gation testing the validity of bonds, we have included the final two
sentences of subd. 1. These shift the burden of instituting litiga-

tion to those who'actually oppose the bond issue of loan of credit.
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Present practice makes 1t necessary for someone to instltute
litigation to test the validity of bonds under the internal improve-
ments and public purpose standards before they become marketable.

No intelligent investor will lend large sums 1f there 1s a reasonable
doubt that the lnvestment is legal. Hence a test case must be
arranged. In one recent instance, the Pollution Control Agency had
to sue the State Auditor, in order to obtaln a declaration of the
validity of bonds which the Legislature authorized. This caused a
one year delay and considerable expense.

Our recommendation shifts the burden of challenging the validity
6f a loan of credit tb taxpayers who wish to challenge it. If they
belleve that an 1ssue is not for a public purpose, they may bring
sult within 90 days of enactment of the legislation. The final
sentence guarantees them access to the courts, even though the bonds
may not yet have been lssued. A law suit commenced within this
%period will determine the validity of any bond issued or credit
loaned under the challenged statute, even if the final decision 1s
not rendered until after the 90-day period. After the 90 days, a
taxpayer or taxpayers group could still commence litigation but iﬁ
would not affect the validlty of transactions which had already
taken place. Such a determination would be prospective only. Thus
if no suit was filed in the first 90 days, the State Auditor (or
other authorized official) could proceed with the program without
walting for Judicial determination in a test case.

If litigation wasrcommenced, there would be real adverse
parties, one clearly oppoéed to the program, one clearly in favor;
the courts believe this to be the ideal form for litigation. After
the first 90 days, a citlzen would retaln the right to prevent fur-

ther loaning of credit or borrowing, but would not have the right
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to upset transactions already entered into. We believe that this

1s fair for protesting taxpayers, yet should simplify and expedlte

the fiscal business of the State.

B. Power to Contract Debt

The original State Constitutlon contained a nearly absolute
prohibition on state debt. The State was limited to a debt of
$200,000. Other sections of the Constitution authorized additional
state debt for other limited purposes, for example, to repel invasion
(Article IX, Sec.7), to construct highways (Article XVI, Sec.l2), to
prevent and abate forest fires (Article XVII, Sec.l), to builld air-
ports (Article XIX, Sec.2), and to finance the veterans bonus
(Article XX, Sec.l).

A constitutional amendment 1n 1962 removed the celling on state
debt, but limited the purposes for which it may be issued. With
i some exceptions long-term state debt may be issued only for cgpital
projects (bulldings and other permanent "investments" of the State)
and not for current operating expenses. The State may also engage
only in shoré;term borrowing for current expenses. Long-term state
débt m;y be issued only on a vote of three-fifths of each house of
the Legislature. (There are some exceptlions in which only a majority

vote is required.)

Recommendatilons

Our recommendatlons on this matter may be found throughout our

proposed Sec.6. The proposals are aimed mainly at simplifying the

law relating to public bo}rowing. For a discussion of the proposed
‘amendments to subdivision 1, see the section "Loan of Credit" below.
The purposes for which debt may be contracted are spelled out in

subdivislon 2: The changes are as follows:
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Paragraph (a) involves only clarification of existing language.

Paragraph (b) likewise involves only clarification. We are
moving the requirements of a three-fifths vote to subd. 4, 'and
making the three=fifths vote applicable to all state borrowing.

01d paragraph (b) 1s obsolete, since we are including here
references to all authorized borrowing in other sections of the
Constitution.

Paragraph (c) 1s new. Its import is discussed below together
with the implications of paragraph (e). Paragraph (d) is unchange&,
except for the order in which 1t appears in the list,.

Paragraphs (f) and (g) are transferred from other portions of
the Constitution. Paragraph (f) was Article IX, Sec.7. Parageaph
(g) is the present Article XVII, reduced to 1ts operative provisions.

The changes which we recommend in subdivision 2 are linguistic.
We assume that they would have no substantive effect.

In subdivision 4, we do make a number of minor, but subgtantive
changes. First we require all state debt (other than short-term
.certificates of indebtedness) to be approved by a three-fifths vote
of the Legislature. Presently only that debt mentioned in subdivision
2(a) is covered by this requirement. We believe that state borrowing
should be supported by more than a bare majority in the Legislature,
We have eliminated the 20-year maximum term on bonds; in modern
circumstances financing may well be spread out over a longer period.
Wé have also allowed the Legislature to delegate the authority to
fix the relative portions of bond revenues to be used for different
purposes, although the Legislature itself would have to establish
the maximum amount of indebtedness which could be incurred. Thus
the Legislature could authorize the 1ssue of bonds for construction

of public buildings, but set guidelines (rather than a fixed dollar
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sum) for each building.

C. Loan of Credit

Article IX, Sec.1l0, now prohiblits the State from giving or
loaning 1ts credit. This éssentially means that the State cannot
guarantee the debts of others.

Two matters now contained in Section 10, the r.ailroad b onds
of 1858 and the rural development credits of the 1520's, are both
matters of history. They no longer have practical effect. We are
recommending thelr repeal.

The prohibition on the loaning of credlt has presented two
kinds of problems in recent years. One of these is the extent to
which the State can lend its credit po municipalities. Backing
municipal debt with the "full faith and credit" of the State means
that, if a city or village or school district falls to pay its bond
obligations, the State must pay them. Since there 1is greater'security
for the loan, the interest rate 1s lower. Based on the language of
the present Section 10, arguments can be made either way. This leads
to unnecessary doubt and delaying litigation.

' The second problem 1s the extent to which State guarantees may
be used to 1insure leans made by private individuals to other private
individuals. The provision of low-income housing is one example of
this. The interest rates on borrowlng for construction of low-1income
housing may be reduced if there 1s some elément of guarantee on the
repayment of the loans. (In some kinds of housing the FHA provides
this kind of guarantee to,lenders.) Can the State make these guaran-

tees? Should the State be permitted to make these guarantees?
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Recommendation

‘We are recommending substantial revision 1n this section.

Our recommendation 1is intended to permit the State to guarantee the
borrowing ofllocal government agencies and of state agenciles, but

to limit the 11ability of the State 1n the most risky circumstances.
Under our proposal, contalned in Section 10, subd. 3 and U, of the
draft, the State could giﬁe unlimited guarantee to municipal general
obligation bonds, but only limited guarantee to municipal or state
revenue bonds.

The State could issue an unlimlited guarantee for municipal
general obligation bonds which meet the same "public purposes" test
required of state bonds. See Section 10, subd. 4. No state bonds
would be issued until the municipal bonds fell into default. The
State might be able to recover against the municipality by requiring
1t to levy taxes to reimburse the State. Although the Legislature
i might put a dollar amount limitation on these bonds, the ConsFitution
would not require it to do so. A municipal bond 1issue fully éuaranteed
by the State would have the advantage of a very good credit rating
and consequently would carry a lower interest rate.

| The Legislature could also guarantee municipal revenue bonds
or the revenue bonds of state agencies. Subdivision 3 of Section 10
would 1limit this guarantee to a single cash amount, designated at
the time of making the guarantee, and set aside in a speclal reserve
or guarantee account. Thus the Leglslature might grant a $10 million
guarantee on a $100 million issue of municipal industrial development
revenue bonds. The Legislature would authorize the borrowing of
$10 million and place it in a reserve guarantee account. (The money
would earn interest until used to pay a guarantee or repay the bonds.)

If the municipality defaulted on the original industrial development
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bonds, the State would be liable for the $10 million which it had
already set aside, but no more. This form of partial guarantee 1s
useful, because total default on bonds 1s very rare. A similar device
is used in New York to guarantee housing bonds, resulting in a bond

rating which is only one level lower than the general obligation bonds
of the state. While this lowers the interest rate, 1t also provided

substantlial protection for the taxpayer against future public liabili-
ties; since the amount of the guarantee has already been borrowed and

limited at the time of the guarantee.

The State could also use this device to guarantee the revenue bonds

of public agencles, like the Higher Edueatlon Facllities Authority.

D. Other Matters
Our major recommendations require a number of other minor

amendments to Article IX:

01d Provision

Art .IX, Sec.5, Highway user
taxes.*

Art .IX, Sec.7, Power to bor-
row to repel invasion, ete.

Art.IX, Sec.8, Disposition of
~ funds received for bonds.

Art.IX, Sec.ll, Publication
of receipts and expenditures.

Art .XVI, Sec.l12, Bonds for

state highways.
Art .XVII, Forest fires.

Art . XIX, Sec.2, Bonds for
alrports.

Disposition

Repealed as redundant. See
Art .XVI. No substantive change
intended.

Repealed, incorporated in Sec.6,
subd. 2.

Repealed as unnecessary.
Repealed as obsolete.
Repealed, incorporated into

Art.IX,Sec.6,subd.2(a).

Repealed, incorporated into
Art.IX,Sec.6, subd.2(g).

Repealed, incorporated in
Art.IX, Sec.6,subd. 2(a).

% In transferring authority to borrow for state highway pur-
poses from Article XVI to Article IX, we have made this
borrowing subject to the same limitations as other state
borrowing. It will now require a three-fifths vote of the
Legislature. The maximum rate of interest will be repealed.

=21~




E. Summary

We believe that the proposed amendment, relating to the
problems of publi