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INTRODuc'rtoN

On May 15, 1947, Governor Youngdahl appointed an Advisory Council on

Mental Health "for the purpose of getting expert advice and counsel in connection

with the many problems of mental health that will arise in the crucial months

ahead".

The Council undertooK to review the recommendations of the various

state departments responsible for. the care of the mentally ill and to submit

to the Governor broad recommendations for improving the state's services for

the mentally ill. It was felt that its report would be incomplete unless it

included recommendations for amending the laws relating to commitment and the

rights of committed persons, so that those laws might be kept abreast with its

other recommendation8 for the improvement of the state's facilities for the

care of the mentally ill. In the spring of 1948 the Council decided to under

take a special study of those laws, and requested Mr. FranK Harig, a member of

the Council, to assume the major responsibility for tile preparation of the report.

The il/linnesota Uni tarian Conference Commi ttee on ivlen tal Hospitals was

very interested in the problem and was planning to ma~e a study of it. When

the Uni tarian Commi t tee learned tha t the Governor's Advisory Councj.l was going

to undertake a study of the laws rela t:i.ng to commi tmentit offered to merge its

efforts with those of the Governorls Advisory Council. This offer was accepted

and the Unitarian Conference Committee made available a grant of funds which

was used for paying part of the salary of a research assistant, stenographic

personnel, and other miscellaneous coscs.

It was evident that the funds available from the Unitarian Committee

would not be sufficient Co finance the entire stUdy and an application was made

to the Minnesota Mental Health Authority for a grant of $600 to be used solely
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in paying the stipend of the resea.rch assistant. tpe applicatidn was approved and

a grant of $600 was made available. Mr. Eugene HeQk, a senior law student at the

University of Minnesota, was employed to do the re~earch work on the recommendation
c

of Professor Horace E. R~ad of the Minnesota Law S~hool faculty. Mr. Heck made a

very comprehensive study not only of the laws of M~rynesota but of the laws of many

other states. He read the available literature in-the field both legal and medical

and submitted a very comprehensive and carefully a~nbtated report.
\;::

Because of the lengtn of the report severa~ sumnlaries were prepared and

distributed to interested individuals. Those summaries reflect the thinking of

various groups ttmt were consulted, and the final sunwary which was included as

Section V of the Council's report to the Govelnor was amended to conform to the

recommendations of the Advisory Council. A limited number of. copies of this

complete, unabridged report are being reproduced so as to preserve the results of

the basic research work done by Mr. Heck. The recommendations do not- conform

exactly to the final recommendations of the Advisory Council, and the reader is

referred to the Council's report to Governor Youngdahl dated January 10, 1949,

for accurate information as to the final recommendations of the Council on this

subject.

I. STIGM1;i

CAUSES

Attacned to mental diseases is a sti~na whose existence is mainly the

result of ignorance and the historical association of mental diseases with super

naturalism, immorality, criminality, and pauperism. l Tending to perpetuate that

1. See Weihofen and Overholser, Commitment of the Mentally Ill, 24 Tex.
L. Rev. 307, 309-10 (1946)'; Vogel, Our Inadequate Treatment of the Mentally III
as Compared wi th Treatment of other ~:;ick People, 56 Pub. Health Rep. 1943 (1941)

-~ Williams, Legislation for the Insane in Massachusetts, with Particular Reference
to the Voluntary ~dmission and Temporary Care Laws, 173 Boston M. & S. J. 723-4
(1915); Gray, Insanity, and Its Relations to Medicine, 25 Am. J. Insanity 145,
15.3-4 (1868)
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stigma are judicial commi tmen t proc,eci.ures which at'e analogous to criminal prose

cutions,2 and statutory language which has connotations of criminality.3

Mental disorders were once loo~ed upon as divine or demoniacal visita-

tions; and many people considered them to be divine retribution for moral

perversion. 4 As recen tly 8,S 1911 a brochure wri t ten by an English physician

(Williams, Demonie.cal Obsession and Possession as Causes of Insanity) ". • • •

vigorously defended the belief in demoni~cal possession as the cause of mental

illness and advocated exorcism as its cure. 1I5

Un til the nine teen th cen tury the indigen t dangerous insane were' trea ted

as criminals while the indigent harmless insane were treated as paupers and petty

thieves. 6 That attitude is eloquently illustrated by the first state statutes

enacted to provide for the insane. For example, New York law stated, "Whereas,

There are sometimes persons who by lunacy or otherwise are furiously mad or are

so far disordered in their senses that they may be dangerous to be permitted to

go abroad; • • • Be it enacted that it shall and may be lawful for any two or

more justices of the peace to cause such person to be apprehended and kept safely

locKed up in some secure place, and, if such justices shall ~ind it necessary,

2. See Weihofen, Commitment of Mental Patients - Propo~als to Eliminate
Some Unhappy Features of Our Legal Procedure, 13 RocKy Mt. L. Rev. 99, 108
(1941); Vogel, sUFra note 1, at 1941-3; Hamilton, Kempf, Scholz, and Caswell,
A Study of the Public Mental Hospitals of the United states 1937-39, Pub.
Health Rep. Supp. No. 164-49 (1941); Deutsch, The Mentally III in l\merica
430 (1937).

3. E. g., "'rhe judge shall then inform him that he is charged wi th being
insane, and inform him of his rights to make a defense to such charge •••• "
N. M. Stat. Ann. Sec. 37-203 (1941)

4. See Gray, supra note 1, at 153-4.
5. Deutsch, supra note 2, at 3.
6. See Weihofen and Overholser, supra note 1, at 309-10.
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to be chained ••• ,,7 When in 1797 the General Court of Massachusetts wished to

provide care for the insane, it amended an existing act, which provided for the

commitment of undesirables to the "House of Correction," so as to include "lunatic

ilcrsons" within its purview. The act was entitled, "an act for suppressing and

punishing rogues, vagabonds, common beggars, and other idle, disorderly, and lewd

persons, and also for setting the poor to work. ,,8

Unfortuna tely, the terminology of the commi tmen t statu tea and the coromi t-

men t procedures in many s ta tes tend to perpe tua te the conno ta tiona of criminali ty.

The mentally ill may be apprehended by a sheriff, detained in a jail while awaiting

a jUdicial hearing on the "charge of insani ty", and if "convicted" may be manacled

and transported to the hospital by the sheriff.

PRACnCAL EFFEC'rS OF THE S'TIGMA

The stigma retards both the mentally ill and their families from seeking

trea tmen t before the di.sease reaches advance stages. 9 It accoun ts for much of the

public indifference to mental hygiene problems and thus hinders progress in that

field. lO

RECOMMENDATIONS

A public relations program designed to inform the public that a mental

disease is an ailment and not a sin or crime is necessary. It should emphasize

the curability of mental diseases, and the advisability of early treatment.

People must be made to realize that mental hospitals can be equipped to cure

mental illnesses and are not merely institutions of detention.

7. Laws of N. Y., 1788 c. 31.

8. The Charters and General Laws of the Colony and Province of Massachusetts
Bay, 1628-1779 page 334. Laws of Mass., 1797 c. 62, sec. 3.

9. See note 2 supra.
10. See Vogel, supra note 1, at 1943-4.
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statutory terms bearing connotations of crimi.nality should be eliminated.

For example, tlle term "convalescent leave" should be substituted for "parole".

Use of alternative methods of admission (voluntary admission for

example) which minimize the judicial element as far as "due process II requirements

will permit, should be encouraged.

or under compulsion of law.

A. VOLUNTARY ADMISSION

Forty-two states have enacted voluntary admission laws which enable a

mentally-ill individual to obtain treatment without undergoing the inconveniences

and humiliation en tailed in the judicial commi tmen t procedures.

In 1938 voluntary admissions constituted 15.1% of the total admissions

in Minnesota, 17.4% in New Jersey, 22.7% in Utah, 25.3% in Kaneas, 30.8% in

Wisconsin, 39.2% in West Virginia, and 7.2% of all admispions throughout the

United States. 12

11. Unless the contrary is stated, "mentally ill" will be used to designate
those individuals who have not been convicted of or charged with a crime.

"Men.tal1y ill person means any person of unsound mind and in need of
treatment, control or care." :2.Minn. stat. sec. 525.749 (1947) as amended Laws
of Minn., 1947 c. 622, sec. 1.

12. Hamilton, Kempf, Scholz, and Caswell, supra note 2 at 50.
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The Minnesota statute compares favor-ably with volunt.ary admission

stat.utes enacted in other states. It provides:

"Any person desiring to receive treatment at a state
hospital or institution may be admitted to such hos
pital or institution upon his application, in such
manner and upon such conditions as the dir-ector may
deter-mine. The superintendent of such hospital or
institution shall detain such person during the
time of such treatmen t as though he had been com
mitted. If any per-son in writing demands his re
lease, the super-intendent of such hospital or- in
stitution may detain such person for three days
after the date of such demand for release. If
such superin tenden t deems such release no t to be
for the best interest of such person, his family,
or the public, he shall, within said three days,
file a petition for the commitment of such person
to such hospital or institution in the probate
court of the county Wherein such hospital or in
stitution is located." 2 Minn. Sta t. 525.75 (1945)
as amended Laws of Minn., 1947 c. 622, sec. 2.

Although some states permit "voluntary" admission of' a minor upon
1,3

app1ica tion by his paren t or guard:lan, such a. provi.sion would apparen tly be

unconstitutional in Minnesota. In the recent case of In re wretlind,14

the Minnesota supreme court stated, "Notice in commitment proceedings is not

always practicable where the person sought to be cOffilnitted is violently and

dangerously insane. But those types of insanity or feeble-mindedness which

13. E. g., Ariz. Code sec. 8-210 (Supp. 1945); Cal. Welf. & Instit.
Code sec. 6602 (1944); Del. Laws 1945, c. 219, sec. 1; Mich.
Stat. Ann. sec. 14.809 (1) (Supp. 1947) (written permission of
a probate judge i~ also r.equired); Nev. Laws 1947, c. 257,
sec. 16 (a); N. Y. Mental Hygiene Law sec. 71; Ore. Compo
Laws sec. 127-214 (Supp. 1943); 1 Wis. stat. sec. 51.10 (1947)

14. 32 N. W. 2d 161 (1948).
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manifest themselves in harmless symptoms lend themselves to the orderly processes

of a formal hearing and adjudication; and in such cases the constitutional man-

dates must be strictly observed by giving the person under inquiry not only

adequate notice of the fa.ct, of a hearing and the purpose thereof, but also every

opportunity to be heard before the order of commitment is issued. . . While the

foregoing cases involve proce8dings relative to the competency of adults,

because of the humanitari.al1 as 'dell as the coni;;titutional doctrines upon which

they rest, they must be equally applicable to proceedings involving the competency

of minors, who are ordinarily tot~lly incapable of asserting or protecting their

rights •••• neither the child nor her mother or stepfather, who were adversary

parties herein, could by their appearance in court, give the court jurisdiction

over the child't3 person or waive her consti tutional right to due process. lll5

B. COMPULSORY HOSPITALIZAUON LAWS

In contrast to the voluntary admission laws are the compulsory hos

pitalization (commitment) statutes. 1. The necessity for such statues. 2. the

inherent medical-legal nature of the commitment process, 3. the various types

of commitment procedures, .4. the procedures recommended by medical men,

5. the obstacles hindering adoption of those recommendations and, 6. the specific

recommendations for Minnesota will be discussed in the following sections of this

report.

15. Id at 167. Emphasis supplied.
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1. Necessi ty fot" Cammi tillen t Laws

Corn~ulso1"Y hospit&Hz.ation statutes, (gener-ally known as commitment

statutes), are necessary to p1"ot8ct both the mentally ill and the public.

UnliKe individuals suffet'in[; from organic uiseases, the mentally ill

are often unwilling or unable to understand the need for treatment and consequently

refuse to consent to hospitalization even when it is advised by their families
16

and physicians.

Obviously, the community must be protected against those mentally ill

individuals who are nuisances or arG dangerous.

2. 'rhe Medical-Legal Nature of' the Commi tmen t
Process

The main purpose of the corruni tmen t procedure is the pl:'imarily medical

function of providing care and treatment for the mentally ill. But since that

procedure often involves detaining the patient against his will or the will of

his family, it is necessary, both for the protection of the allegedly mentally

ill person and satisfaction of the "due process" clauses of the federal and

state constitutions17 to provide for judicial review or authorization of the

commi tment.

3. 'rypes of Commi tmen t Procedures

Examination of the various states' mental hygiene laws reveals that

every state has at least one commitment procedure, with many states having

alternative procedures. These procedures vary greatly from state to state,

16. See Weihofen and Overholser, supra. note 1, at 307; Parsons, Adminis
trative Practices Dealing with the Admission of Persons to Hospitals for Mental
Diseases, Pub. No.9 of the American Association for the Advancenlsnt of Science
309,310-1 (1939).

17. "••• nor shall any state deprive any person of life, liberty, or
property, without due process of law ••• "U. S. Const. Amend. XIV, sec. 1.

"No person shall be ••• deprived of life, liberty, or property without
due process of law. II Minn. Const. Art. 1, sec. 7.
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differing mainly: (a) in the extent to vnlich they require judicial review or

au thorization of commi tment, (b) in the time for obtaining judicial review or

authorization and (c) in tho characteristics of the judicial process. The var-

iances are largely caused by: (a) the different conceptions of what constitutes

"due process", (b) the degree to which "railroaaing" of a normal person is

feared,18 and (c) the type of care and treatment (hospitalization for an indef-

ini te period of time, temporary hospi talization for observation, or temporary

hospitalization in emergencies) the procedure is intended to make available.

There are three basic types of co~nitment procedures: (a) judicial

commi tmen t - in the grea t maj 0 ri ty of 5 ta tes an allegedly men tally ill person may

be hospitalized for an indefinite period of time only after his mental health has

been investigated by a court or commission and a judicial decree ordering commit-

ment has been issued; (b) commitment by medical certification - a few states,

however, permit the superintendents of mental hospitals to admit and detain

allegedly mentally ill persons upon medical certification of the illness; but

then the patient or someone it! his behalf' me.y demand and reqeive as a matter of

right, a judicial hearing; (c) temporary commitment - in addition many states

provide for temporary hospitali~at.ion in emergencies or for observation (generally

temporary commitment for observat.ion requires a court order but temporary commit-

ment in emergencies does not).

(a) judicial commi tmen t - al though ma.ny ,;; ta. tes perrlli t temporary

commitment without a court order, the great. majority of states req,uire a judicial

order as a pre-requisite to indefinite hospitalization. General..\?, such

18. F91.:.r 'j:-:'a t a normal p ~r80n may be railroaded in to a men tlil hospi tal has
caused so;np. t, ts. :J8S to requi",:'e elnlx'ra te judicial procedur'es for t.lle ascertainment
of sa!lity. Se',-.J Wei-hofen, supra, note 2, at 99. For example, 1n Texas no one
may be committed for more than 90 days without a jury trial. Tex. stat.,
Rev. eiv. art. 31930-2 (Supp. 1943). And in many states a jury trial may be had
on request. E.G., Ky. Rev. stat. sec. 202.080 (1946); Mich. stat. Ann. sec.
14.811 (Supp. 1947); 1 Wis. stat. sec. 51.03 (1947).
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order may be obtained only after:

(1.) an application for commitment has been filed with a court,

(2.) notices of the pending hearing is served upon the allegedly

men tally ill individual
19

or upon some other person
20

if SUCil no tice would

be ineffective or detrimental.

(3.) the individual's sanity is investigated by the court assisted by

one or more physicians at a hearing (a few states require the individual's

presence at the hearing;21 but some states allow the individual to be examined

19. E.g., Conn. Gen. Stat. sec. 1731 (1930); Ky. Rev. stat. sec. 202.060
(1946) ("if of legal age • The parents of the defendant, if living, if
their residence be known to the petitioner, or if there be neither parent nor
guardian whose r.esidence is knovm to the petitioner, then some near relative, if
his residence is known to the petitioner, shall also be notified of the proceed
ings."); N. M. Stat. Ann. sees. 37-202-3, 37-207 (1941); Ore. Camp. Laws Ann.
sec. 127-206 (Supp. 1943).

Sta tu tes no t providing for no tice have been held invalid. In the
matter of Lambert, 134 Cal. 626, 66 Pac. 851 (1901); People ~ £]1. Sullivan
V. Wendel, 68 N. Y. Supp. 948 (Sup. C. 1900) (court implied due process defect
might be cured by providing for nvtice to some one on behalf of allegedly
mentally ill person). Smoot, The I~aw of Insani.ty, sec. 157.

20. E.g., liThe Court••• may dispense with ••• personal service. or
may direct substituted service to be made upon some person to be designated by it.
The court shall state in a certificate ••• it::; reason for dispensing with per
sonal service of such notice ••• in such cases the court shall appoint a guard
ian ad litem to represent such mentally diseased person upon such hearing, and in
other ca.ses it may appoint such guardian ad litem." Mich. Stat. Ann. sec. 14.811
(Supp. 1942). Wisconsin allows the judge to dispense with notice when :tt would
be "injurious or without advantage to the patient ll • Notice "may" be given to
others. 1 Wis. Stat. sec. 51.02. Provision for discretionary notice, however,
in a 1941 Illinois amen&nent caused the Attorney General to recommend a veto,
which was acted upon by the Governor. For criticism of this action, see Illinois
Legislative Council, Pub. No. 52, Commitment to Mental Hospitals 35 (1942), and
Veto of the Illinois IVIen tal Heal t,h Bill,1§. Ill. h. ~. 747 (1942)

21. E.G., Idaho Code Ann. sec. 64-202-7 (1932)j N. M. Stat. Ann. sec.
37-202-4 (1941) (". • • if the pa tien t is too ill to appear in court or if
it would be detrimental to the mental or physical condition of the patient,
the judge may hold the necessary hearing at tne bedsi.de of the patient.);
S. C. Code sec. 6229 (1942).
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22"in or out of court," or allow the judge to dispense with the individual's

presence at ttle hearing whenever he thinks it advisable, or whenever doc tors

certify that the individual's presence would be injurious to him. 23 Massachusetts
24

even permits the judge to commit an individual without seeing him) end

(4.) a judicial decr.ee ordering commitment has been issued.

Minnesota commitment proceedings are commenced by the filing of a pet

ition in tne court of the county of the patient's settlement or presence. 25

In Ramsey County the petition i.s filled ~)ut and filed by the county attorney at

the request of ,tne petitioner who may be any "reputable resident,,26 of the county.

The court commissioner performs that function in Hennepin County. After filing

"the coul't may, if it determines that the best interest of the patient, his

family, or the public is thereby served, direct the sheriff, or any other person,

to ta~e the patient into custody and confine him for observation and examination;

in any licensed hospital or any other place or institution consenting to receive

him.,,27 In Ramsey County the patient is customarily detained at Ancker Hospital

while awaiting the judicial hearing. General Hospital or some other local hospital

is used for the same purpose in Hennepin County. The patient must be examined by

the court "at such time and plaoe ••• as the court determines; ,,28 and notice

22. E.g., Mass. hnD. Laws C. 123, sec. 51 (1942); 1 Wis. Stat. sec.
51.02 (2) (1947).

23. E.g., Ky. Rev. Stat. sec. 202.130 (1946); Mich. Stat. sec. 14.811
(Suppl. 194'7).

24. E.g., Mass. Ann. Laws c. 123, sec. 51 (1942) ("Said judge shall see
and examine the alleged insane person, or state in his final order the reason
Why it was no t considored nece~)sary or advisable to do so.")

25. 2 Minn. stat. sec. 5~5.751 (1945) as amended Laws of Minn., 1947,
c. 622, sec. 3.

26. Ibid.

27. Ibid.

28. 2 Minn. stat. sec. 525.752 (1945) as amended Laws of Minn., 1947,
c. 622, sec. 4.
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of the hearing mus t be sot'ved upon the pa tien t and such 0 ther persons as the

court determines. 29 At the hearing t.he court must be assisted by two doctors
30appointed for tllat purpose. If the allegedly mentally ill person is financially

unable to afford an attorney, and if he requests counselor is held for observa-

tion, the court must appoint counsel for him. "In all other cases the court may

appoint counsel ••• if it determines ttle interest of the patient requires

counsel. ,,31 Ramsey County customarily appoints someone to act as both attorney

and guardian ad litem. The petitionor is represented by the county attorney.32

In Ramsey County the complete hearings are held at Anc~er Hospital;

while in Hennepin County the court commisSioner,3) the two examining doctors,

and the patient's attorney "visit" the patient at General Hospital and then

adjourn to the court commissioner's office where the hearing is completed and

final disposition of the case is made. Those patients who are sent to the

University Hospital are returned to the county of origin for a final judicial

hearing. If the judge or court commissioner presiding at the hear'ing finds that

tlle patient is mentally ill, a warrant of commitment "committing the patient to

the custody of the superintendent of tile proper state hospital, or to the

superint.endent ••• of any privat.e licensed hospital for the care of mentally ill

persons," is issued to the "sheriff or any other person,34 and the pat.ient

is then deliver-ed to the proper hospi tal. " Thus the filing of a peti tion

29. IlJid
30. Ibid
31. 2 Minn. Stat. sec. 525.751 (1945) as amended Laws of Minn., 1947,

c. 622 sec. 3.
32. Ibid
33. "'rhe court. commissioner may a.ct upon a petition for the commitment

of a patient. when the proba.te judge is unable to do so." 2 Minn. stat. sec.
525.763 (1945) as amended Laws of Minn., 1947, c. 622, sec. 10.

34. 2 Minn. Stat. sec. 525.753 (1945) as amended Laws of Minn., 1947,
c. 622, sec. 5.
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and issuance of a court order are the only pre-requisites to temporary detention

of a mentally ill person. Filing of a petition, service of notice upon the

patient, appointment of counsel for the patient in some cases, examination of

the patient by a court assisted by 2 doctor.s and is~uance of a warrant of commit-

ment are the pre-requisites to commitment for an indefinite p~1riod of time.

While this type of procedure affords maximum protection against commit-

ment of normal people, it has di~advantages which have prompted several criticisms:

(J.) The judicial nature of the process has connotations of

criminality which gives ri.se to a stigma making the

patient's family reluctant to seek hospitalization. 35

(2) The prolonged judicial procedure enhances the suffering

of the patient and his family.36

(3) The delay in obtaining hospitalization and the elements of

the judicial procedure may aggravate the patient's condition.
3
?

35. Weihofen, supra note 2, at 108; Hamilton, Kempf, Scholz, and Caswell,
supra note 2, at 48-9; Deutsch, op. cit. supra note 2, at 430.

36. Weihofen, supra note ~, at 105-6; Deutsch, op. cit. supra note 2,
at 430.

37. i(ansas Legislative Council, Psychiatric FacUities in Kansas: Object
ives of a State Program 5 (1946); Deutsch, op. cit. supra note 1, at 430; Myers,
Commitment Laws in California and elsewhere, 39 California and West Med. 313,
317 (1933); Blumer, The Con~itment, Detention, Care and Treatment of the
Insalle in America, 50 Am. J. Insanity 538, 539-40 (1894). ,
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Among the features considered most objectionable are compulsory service

of notice upon the alleged mentally ill person, compulsory attendance of the men-

tally ill person at the jUdi.cial hearing, detention of the mentally ill person

in jail while awaiting the hearing ot' transportation to a merital hospital, and

use of police officers to apprehend and transport him.

In an attempt to circumvent many of these disadvantages New York

adopted alternative commitment procedures which allow commitment without a

court order when immediate treatment is needed, but require a court order and

an opportunity for a judicial hearing if the patient is to be detained longer

than the stated statutory period. 38

The New York Mental Hygiene Law allows temporary commitment on certi-

fication by a health officer or 2 physicians.

"'1'he .•• physician in charge of any state hospital ••• or of
any licensed private institution for the care and treatment of
the mentally 111,- may, when requf3,sted by a health officer, re
ceive • •• in such hoopital •.• as a patient for a period not
exceeding sixty days • • . any person who needs i.mmedia te care
and trea tmen t because of men tal derangemen t • •• Such {'eques t
for admission of a patient based upon a personal examination
shall be in writing and shall be filed at the hospital or insti
tution at the time of his reception, together with a statement
in a form prescribed by the commissioner giving such information
as he may deem appropriate. . •

"Unle~s the pa ti.en t shall sign a reques t to remain a.s a voluntary
patient ••• the health officer ma.king application shall cause

38. N. Y. Mental Hyg. Law sees. 72, 73, 74, 75.
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such patient to be examined by one or two certified examiners,39
and if found men tally ill the di r'ec tor or the physician in charge
shall causn him to be duly adnli t ted under the provisions of
sections seventy-three or seventy-four of this act, or, if found
sane, shall cause him to be removed therefrom before the expira
tion of said period of sixty days • • • A report of the admission
of a patient for observation under the provisions of this section
together with copy of the statement of health officer shall be
mailed to the depa.rtment within ten days after such admission. 1I

N. Y. Men tal Hyg. Law, sec. 72.

39. A certified examiner is:

"l. A reputable physician, a graduate of an incorporated medical
college, duly licensed to practice medicine in this state, who shall have been
in the actual practice of his profession for at least three years at the time of
his certification as such, shall be and become a certified examiner. A person
who shall have had full two years of post graduate study in psychology at an
incorporated university or college and three years of actual clinical experience
at the time of his certification as SUCll, shall be and become a certified
psychologist. Certified examiners and certified l-ls'ychologists shall be authot'ized
to act as such when the facts of their qualifications shall have been certified
by a judge of a court of record in a form prescribed by the commissioner. The
original certificate shall be filed in the office of the clerk of the county in
which the certified examiners and certified psychologists reside, and a certified
copy thereof filed and recorded in the office of the department of' mental hygiene
and its receipt for such filing and recording duly ac£nowledged. Porsons who now
are duly cer tified medical examinr.)l's in lunacy or in men tal defec t or psychologis ts,
pursuant to the former provisions of this chapter or of the mental deficiency law,
are hereby continued as cert.ified examiners and psychologists, respectively,
without compliance with the provL;ions of this section. 'rhe department shall keep
a list of all certified examiner~ and psychologists.

2. 'rhe commissioner may reVOKe or suspend the l.icense of any
certified examiner or certified psychologis t if, af tel' no tice and a hearing he
determines that the licensee has vioLated any pr'ovisions of this chapter or has
violated any law in the course of his acts as a certified examiner or certified
psychologist, or has made a material misstatement in his application for such
license, or has been euilty of fraudulent at' dishonest vractices, or has
demonstrated his inco~petency or untrustworthiness to act as a certified examiner
or certified psychol.ogist. If any person aggrieved shall file with the commis
sioner a verified complaint E.~et,ting forth facts tending to show sufficient ground
for the revocation or suspension of the license of' any certified examiner or
••• psychologist ••• 11 the commissioner may revoke the license after a
proper hearing. N. Y. Mental Hyg. Law sec. 19.

Registration of physicians qualified to examine patients for
commi tmen t is a common requiremen t.
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II in a case Vlhere the contIi bion of such person is such that
it would be fOl~ his benefit to receive i.mmedia.te care and treatment,
or where there is no 0 ther proper place ava.ilable for his care and
treatment, or if' he is dangerous by virtue of' ilis mental condition
so as to render it necessary for public safety that he be immediately
confined, ne shall be .•. recelved by such institution upon a
certificate, exeCl..1ted bJ' tViO certified examiners after examination
and upon a petition • . • By virtue of such certificate ffild such
petition, such mentally ill person IU~Y be retained in such insti
tution for a period not to exceed ten days, from and inclusive of
the date of the cerUficate • •• The director or person in
charge of any f.>uch ins tUu tion may refuse to receive such men tally
ill person upon such certificate and petition, if in his judgment
the reasons stated in the certificate are not sufficient or the
condition of the patient is not of such cnaracter, as to make it
necessary that the patient should receive immediate treatment. 1I

N. Y. Mental Hyg. Law, sec. 75.

Patien ta commi tted uncler the above provisions cannot be detained longer

than sixty days and ten days respectively unless they sign requests to remain as

voluntary patients or unless further detention is ordered by the court. That

order may be obtai,ned in the following manner. A '\rerified. petition accompanied

40
by a certificate made by 2 certified examiners must be filed with the court.

Notice of the petition InuBt be served upon the allegedly mentally ill person

unless in the opinion of thE;) judge such notice would be lIineffective or detrl-·

mental ll or if lithe certified examiners st,ate in writing, under o~1.th," that

persona.l service upon the men ta.lly ill person would, in their opinion, be detri-

mental to such person. V!hether 0[' not personal f.;ervice is dispensed with, if

the petition is made by a person other than the nearest relative, notice must be

ser"J'ed upon the nee.rest relative Imown to be within the county; otherwise upon

the person wi tll v1flcm ~,he allegedly men tally ill person resides ot' at whose home

he may be, or in ~hetr absence, upon a friend of the allegedly mentally ill

person; and if there be no SUCh person or persons, such service must in writing

40. Id. Sec. 74 (1).
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be dispensed wi th.'+l Upon the demand of any relative or near friend in behalf of

the alleged mentally ill person, the judge must, or he may upon his own motion,

issue an order directing a hearing. He must hear the tes timony introduced by

the parties and examine the alleged mentally ill person if deemed advisable, in

or out of court, and render a decision in writing as to the need of such observa-

tion. Such examination of the patient is optional with the judge. If it is

determined that the person is in need of observation, the jUdge must forthwith

issue his order directing the patient's admission to a mental hospital. 42

Whether or not a hearing is demanded the judge may immediately commit the
43

allegedly ill person for a sixty day period of observation. If the superin-

tendent of the institution to which the patient has been committed for observation

"finds that such patient is in need of continued care and t,reatment", he may

"file in the office of the county clerK, a certificate setting forth his findings

and tne need for the continued care and treatlTBnt of such patient. Upon the

filing of such certificate, the order theretofore made by the judge becomes a

final order and such pa tien t mus t thereaf ter remain in such ins ti tu tion, or any

other institution to which he may be transferr.ed, un~il his discharge in

accordance with the provisions of this chapter.,,44

When the patient is incapable of making voluntary application, but

does not object to hospitalization he may be admitted to a mental hospital

" • on a V"eriftod po ti tion made as required by sec tion seven ty-four, accompanied

by a c6r~ificat~ ~ye~uted by a certified examiner on a form prescribed by the

41- Id. sec. 74 (3)

42. Id. sec. 74 (5)

43. Id. sec. 7L~ (4)

44. Id. sec. 74 (7)
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commissioner and dated not more than ten days before the date of admission. II

He may not be "detained therein more than sixty days if he, or any person in his

behalf, shall make written request for release, unless the director or physician

in charge thereof shall deem such detentton necessat'y, and shall so certify,

after due notice of such application is given or dispensed with as provided with

respect to notice of application for e.n order in subdivision three of section

seventy-four, to a judge of a court of record, who may in his discretion, forth-

with, issue an order certifying such perBon to such institution for care, custody

and treatment. II (N. Y. Mental Hyg. Law, sec. 7)

(b) Commitment by medical certification usi.ng a procedure praised

by men who have administered it,45 and by the Committee on Forensic Psychiatry of

the Group for the Advancement of psycniatry,46 a few states permit the superin-

tendents of the mental hospitals to admit and detain mentally ill persons for

8~ indefini te period of time v'li thou t cour t order upon the presenta tion of an

application and tn~ certificati.on of 2 physicians. 47 Unwarranted detention is

45. Dr. Hilding Bengs, Director of the Pennsylvania Bureau of Mental Health,
Dr. Arthur P. Noyes, Superintendent of the Norristown State Hospital (Pennsylvania)
Dr. H. K. Petry, Superintendent of the Harrisburg State Hospital (Pennsylvania)
Dr. George H. Preston, Maryland Commissioner of Mental Hygiene, and Dr. Arthur
H. Ruggles, Superintendent of the Butler State Hospital, Providerlce, Rhode Island
praise' this type of procedure. See letters in appendix and see Comment, Analysis
of Legal and Medical Considerations in Commitment of the Mentally Ill, 56 Yale'
L. J. 1178, 1191 note 60 (1947)

46. Group f01' the Advancement of Psychiatry, Rep. No.4, (Apr.il1948).

,4'7. MarylMc, r;0''l Hampshire, Pennsylvania, Rhode Island and Vermont require
the certification of two physicians, Louisiana reliuires certification by the
coroner and one other physician. In Pennsylvania and Vermont both the appli
cation and the physician's certification must be notarized by a judge or
magistrate; ann in New Hampshire, the cartificates must be notarized by a "jUdge
of the supet'ic~ 01:' probate court, a. county commissioner, mayor, or city clerk, or
a justice of thp. Y.:r;ric::pal court~of a city, or one of the selectment of a town,
or the town cls','k,!!
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prevented by requiring the superintendent to either discharge the patient upon

request or imrnedi.ately institute proceedings for judicial commitment. Although

it would seem that there would be a great demand for discharge, Dr. Frederick

c. Redlich, Assistant Professor of Psychiatry and Mental Hygiene of the Yale

Univer.sity Medical School,has stated that most committed patients believe that

48they should remain in the hospital and do not resist proper care and treatment.

Dr. Redlich's statement is substantiated by infonaation from those states vhich

have adopted the "medical commi tmen til procedure'. In Rhode Island, for example,
49

" • resort to the court is not used once in four or five years. II and in

Maryland, ". • • well over ninety percent of [thij patients never appear in

t ,,50cour • • •

In order that the reader may gain a lllore detailed comprehension of

':.his type of procedure a few of the medical commi tmen t s ta tu tes will be quo ted:

La. Gen. Stat. Ann. sec. 3938 .. 12 (Suppl. 1947).
"Coroner's commitment. Upon the application of a
near relative, or in the absence of relatives, a
near friend, curator or other responsible citizen,
accompanied by a certificate signed by the coroner
and one other qualified physician, stating that a
person is mentally ill, mentally defective, Qpil
eptic or. inebriate, and is in need of observation
or car'9 in a mental hospital, the superintendent or
chief officer of 5~ch hospital may receive svch ~8n

thl pa (.ien t for SUe!l care and tcea tmen t as may be
:J,ecessar'y.

The application required by this section shall be the
form prescribed by the department. Such form shall
gi'l8 the name, sex and residence of the person j~c

b, ';(l:l~'!lit ted, I t s!ll?lJ. also S ta t,e tv,e reason wt:.y
~J<'s,/c,.3.l carB is ne8(.2<1; G.nd shall give any C't,il.:':Jr in
:l'C~:"lJ:"tion which the a.ai"'C<..rtrEen t may deem requlHi ~e.. The

----,--._- -------------------------------
t.8. CO';'';''(2.:,,',) ";;;le L. J. supra note 36 at 1199, note 104.

49. J.d. a:~ -; :L~'S', note 105. See note 45 supr.a.

50. Ibid.
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coroner and the other qualified physician who sign the
acco~panying certificate shall certify that they are
not related by blood or marriage to the patient or
tna applicant or applicants; that they are not connected,
except in a professional capacity, with the hospital where
the patient is to be qommitted; that they have examined
the patient within three days of the date of the appli
cation; that the patient is in' need of observation for
mental disease and hospital care. The certifica.te shall
further state the facts and sources of information and
personal observations upon which their opini.on is based.
'rhe patient shall be admit. ted to the hospi tal not longer
than fourteen days from tne date of the examinat,ion of
the patient by the coroner and physician, subject to the
provisions of this section." .

Md. Ann. Code art. 59, sec. 34 (Supp. 191+2). IINo per
son shall be committed to or confined as a patient in
any institution, public, corporate or private, or alms
house or other place for the care and custody of the in
sane or idiotic except upon the written Q~rtificates of
two qualified physicians of the state of Maryland made
within one weeK after separate examination by them of
sa.id alleged lunatic and setting forth the insanity or
idiocy of such person and the r0ason for such opinion.
No certifi.ca te shall be of force which shall be presen t
ed for the commitment of any patient more than thirty
days after date of examination.

34A. In addition to the methods otherwise provided by
law for the commitment of lunatic or insane persons,
such persons may be commi t ted to ins ti tu tions in accord
ance with the provisions of this section.

Whenever any person is shown to be a luna tic or insane
by the certificates of two qualified phy[~icians, as pro
vided in Section 34 of this Article, the Superintendent,
chief officer, or physiciun in charge of any State or
licensed private institution for the care, custody or
treatment of insane persons, or if such lJersOn is a.
veteran of &lY war, military occupation or expedition,
the official in charge of any United States Veterans
Hospital, within the exterior geographical boundaries
of the State of Maryland, may receive and retain such
person as a patient upon the written request of any
member of his family, or neal' relative or friend, or
the person with whom he resides, or an officer of
any charitable institution or agency; provided, how
ever, that such person, or anyone in his behalf, may
make a request in writing to said Superintendent,
chief officer, or physician for the discharge of such
person and such request shall be complied with unless
said Superintendent, chief officer, or physician shall
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be of the opinion that the mental condition of such per
son requireo his furt.her detention, in which event said
Superintendent, chief officer, or physician shall retain
the custody of such person and shall forthwith file a
petition, in accordance with Section 22 of this Article,
for the purpose of having the sanity of such person
determined, and if the Court shall commit such person
to tha t or some 0 ther sui table ins ti tu tion, as provided
by said section, he shall be confined thereafter un til
he shall have recovered, or shall be discharged in due
course of law. Tho provisions of this article relating
to the discharge of recovered patients and to the pay
ment of' the expenses of maintaining persons in state,
institutions phall be applicable to persons entering
such instHutions undel' the pl'ovisions hereof.

Court costs incident to a proceeding under the pro~s10ns

of this section, including the fees of the jury, cour.t
stenographer and bailiffs, shall be paid by the alleged
insane person in Whoti8 behalf the proceeding is instituted.
If such person has no property or estate the costs shall
be paid (a) by the County or Baltimore City, as the case
may be,which pays or is responsible for the payment for
the maintenance of 8aid person at such institution,
or (b) if neither a county nor Baltimore City pays
or is responsible for the payment for the maintenance
of such person, the court costs shall be paid by the
county or Baltimor'3 City in which such person had his
residence prior to his confinement.

22. Any person confined in any State or licensed
private institution for the care, custody or treatment
of insane persons, and any veterans of any war, military
occupation or expedition confined in any United States
Vetet'ans Hospital within the exterior geographical
boundaries of the State of Maryland, or anyone in his
behalf, including the Superintendent, chief officer, or
physician in charge of such institution, may file a
petition in the Circuit Court for any county or a
Court of law in the City of Baltimore, requesting that
the person so confined be brought before said Court for
the purpose of having the sanity of such person deter
mined, and the Court shall forthwith proceed to hear
and det8rmine the muttEJrj provided, however, that if
the person so confined, or anyone in his behalf, shall
pray ~ jury trial, the Court shall empanel a jUry of
twelve men to be selected by the Cour.t from the jurors
then in attendE.nce upon said Court, or if the Court is
in recess, the jurors shall be selected from those in
attendance at the term of Court at which said petition
isheara. Any party in interest shall have the right to
process to compel the attendance of witnesses. If the
Court or jury, as trie case may be, ahall determine that

..
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such person is insane or is suffering from a mental
disease, the Court shall order said person committed
to the ins ti tu tion from which he immedia tely came,
or to some other suitable institution, othel~wise he
shall be discharged."

N. H. Rev. Laws c. 17, sec. 11 (1942).
"11. Authority to Cause Coml1!itment. Subject to the
provisions of section 18, the parent, guardian, or
friends of any· insane person or the board of select-
men in tovms or chief of police or his deputy in cities
or board of county commi3sioners i.n counties may cause
said insane person to be committed to the hospital, with
the consent of the trustees, and there supported on such
terms us they may agree.

18. Physicians' Cert~ficates. No person shall be com
mitted to the st~,te hospital, except as otherwise specially
provided, without the certificate of two reputable physicians
that such person is insane, given after a personal examina
tion made wi thin one weeK of the conuni t tal. Such certificate
shall be accompanied by a certificate of a judge of the
superior or probate court, a county commissioner, mayor,
or city clerk, or a justice of the municipal court of a
ci ty, or one of the selec tmen of a town, or the tovm
clerk, certifJTing to the genuineness of the signatures
and the respectability of the signers. The physicians
maKing such examination shall be legally registered to
practice medicine in this state, and in the actual
practice of their profession at the time of said
examination and for at least three years prior thereto.
They shall act jointly in making such examination, and
their certificate shall bear the date thereof. Neither
of said physicians shall be a relative of the person
alleged to be insane, or an official of the institution
to which it is proposed to commit him. The.certificate
of insanity shall be in the fonn prescribed by the
commission of lunacy and shall contain the facts and
circumstances upon which the judgment of the physicians
is based.

Pa. Stat. Ann. tit. 50, sec. 4.2 (Supp. 19~_7)

"42. !:Vhenever it shall appear that any person is
mentally ill, or in such condition as to be benefited
by or need such care as is required by persons mentally
ill, the superintendent of any hospital for mental
diseases may receive and detain such person, on the
written application of any relative or friend, or the
legal guardian of such person or any other responsible
citizen, and on the certificate of two quulified
physicians that said person is mentally ill and is in
need of treatment and care in a hospital for mental
diseuses.
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The application aforesaid shall be, in form, pres
cribed by the depart.ment, and shall state the name,
sex, and residence of the patient, the opinipn that
said patient is mentally ill and that care in such
a hospital is necessary for his benefit, and the
facts on which the said opinions are based, and
such other facts or information as may be required
by the department. If tae facts called for, or any
of them, are unknown to the applicant or applicants,
it shall be so stated in the application.

In the certificate, aforesaid, the physicians shall. each
state his residence, l;,hat. he has resided in this State
for at least three years; that he has been licensed to
practice medicine in this State; that he has been in the
actual practice of medicine for at least three years, or has
had at least one year's experience as physician in a hos-
pi tal for men tal pa tien ts; tha t he is no t related by blood
or mart'i.age to the pa tien t, or to the applican t or any
of the applicants; that he is not connected in any way as
medical attendant, or otherwise, 'nith the hospital to which
application has been made for the admission of the patient;
tha t he has examined the patien t wi th care and diligence
within one week; and that, in his opinion, the patient is
mentally ill and in need of hospital care. He shall further
state in said certificate the information, relative to the
patient, given him by others, and the facts, as to the
physical and mental condition and the behavior of the patient,
which he has himself observed, on which he bases his opinion.

The aforesaid application and certificate shall be sworn to
or affirmed before a judge or magistrate; and said judge or
magistrate shall certify to the genuineness of the signatures,
and to the standing and good repute of the signers of the
certificate.

The certificate shall not authorize the admission of the
pa. tien t. unles s the .lJU ti.en t shall bG adrni t ted wi thin two weeks
of the date thereof." (1')2.3, JUly 11, P.L. 998, art.
III, Sec. 302.)

R. I. Gen. Laws c. 71, sees. 11-12 (1938).

"11. Insane persons may be removed to and placed in said
Butler Hospital or any other curative hospit~l for the
insane, of good repute, in this state, managed u~der the
supervision of a board of officers appoint6i under the
authodty of this state, by their' parent.s, or parent, or
guardinns, if any they have, and if not, by their
rela t~.ves t'.rd friends; bu t. the super-in tenden t of said
hospi~a1 shall not receive any person into his custody
in such cases without a certificate from 2 pra.ctising
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physicians in good standing, known to him as such, that
SUCh person is insane, and the state shall not be liable
for the support of any such person except as provided in
sec. 43 of this chapter.

l~. Any person committed to the charge of any of said in
stitutions for the insane as aforesaid, in either of the
modes hereinbefore pr0scribed, may be lawfully received
and detained in said insti.tution b~r the superintendent
thereof, and by his keepers and servants, until discharged
in one of the modes herein provided; and neither the super
intendent of such' institntion,his keepers or servants, nor
the trustees or agents of the same, shall be liable, civilly
or cdminally, for receiving or detaining any person so
comrni t ted 0 r de tained. II

In Vermont the medical certification must be notarized by a judge

or magistrate. If the allegedly mentally ill person appeals, he may not be

admitted until the appeal is decided.

"4034. Physicians' certificate. A person, except as
otherwise provided, shall not be admitted to or detained
in a hospital for the insane as a patient or inmate
except upon the certificate of such person's inswlity
made by two legally qualified physicians, residents of
this state. Such certificate shall contain a statement
that the physicians making the same are each legally qual
ified to practice as a physician in the state, and the
reasons for adjUdging such person i.nsane. The physicians
ma~ing such certificate shall not be members of the same
firm; and neither shall be an officer of a hospital for the
insane in this state, nor a member of the state board of
sUiJervisors of the insane.

4035. Oath; certificate of magistrate. Such physicians
shall subscribe and make oath to such certificate before a
magistrate authorized to administer oaths. The magistrate
shall append thereto his jurat and cer·tify therein that such
physicians are of unquestionable integrity and skill.

4036. Certificate; when made. Such certificate shall be
made and sworn to no t more trlaIl twen ty days before the admis
sion of the insane person to the hospt tal fol' the insane,
unlees a lO!1ger time is required to d~_.spose of an appeal
ta.lten from the deci~ion of the physic:':'eMl au provided by
law, a'1d shaJ.l be in the hands of the prope:' officer of such
hcspHnl at ':,he time such insane pers(':l :i.e i.'3ceived therein.
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4037. Examinationi penalty. Such certificate of the
physicians shall b$ given only after a careful examination
of the supposed insane person''; made no t more. than five days
previous to maJCing--t~e certificate; and a physician who
signs a certificate without mal<ing such previous examination,
if the person is Cl,Q.rn.itted to apospital for the insane upon
the certificate, s~all be impri~oned not more than two years
or fined not more than one thousand dOLlars, or both.

\-'
4042. Commitment'pending appeal or without certificate;
penal ty • ~Vhen ari appeal is taken from the decision of
such phJ7sicians as provided in tho preceding sec tion, such
alleged insane person shall not be received in a hospital
for the in0ane while the appeal is 'pending before the pro
bate court. H trustee or other officer or employee of a
hospital for the insane who receives or detains a person
in such hospital whose insanity is not attested by a legal
certificate,,:!.f one is required by law, which has not been
appealed from, or a person who io not committed by a proper
court, shall be i.mprisoned in the state prison not more than
three years. 1I

Del. Rev. Code as amended Laws of Del., 1939 c. 134. Sec. 3074
(1935) Insane Persons; How Admitted;- - - No person shall be
received as a patient for permanent detention in the Dela
ware state Hospital at Farnhurst, except as follows: a cer
tificate shall be made and signed by at least two physicians,
residents of this state, who have been actively engaged in
the practice of medicine for ut least five years theretofore
and who shall be residents of the same State and County as
the alleged insane person, which said certificate shall be
filed wi th the Supel'i.n tenden t of said Hospi tal. Said cer
tificate shall be made \IIi thin one week after the examination
of such person and within two weeKS of the time of the filing
of' the same with the said superintendent. Such certificate
shall be signed by said physicians, who shall also make
affidavit to the truth of the facts and statements therein
can tained, which affidavi t may be made before any officer
authorized to administer oaths within the State of Delaware."

Anyone who does not object may be committed upon petition and medical

certification in Oklahoma and California.

(c) Temporary commi tmen t - - - the third type of commi tmen t procedure

is temporary commitment. Used in emergencies or when observation is desired,

this procedure is an auxiliary- to the other methods previously discussed. Here

too some states require court orders while others do not.
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Immediate admission to a mental hospital upon application and medical

certification of an emergency is necessary to give prompt treatment and prev$nt

detention in jails (assuming that a mental hospital is available). Twenty-two

states have adopted emergency commitment procedures. Since the 9rocedure may be

used only when immediate hospitalization is clearly necessary, and since the

period of detention is temporary (ranging from two to sixty days), a few states

require a court order. Of course, if prolonged detention is necessary, judicial

commitment must be obtained.

The tomporary co~nitment procedure for observation is generally similar

to the regular judicial commitment procedure for indefinite hospitalization except

that the jUdge specifies a limited period of hospitalization varying from ten to

ninety days.

Although Minnesota does not have a temporary commitment statute, an

allegedly men tally ill person tJlay be aP1Jrehended and temporarily de tained upon

filing of tne petition and issuanoe of a court order. 51

The period of detention may be extended by subsequent court orders

which postpone the hearing.

The temporary commi.tment laws of New York were discussed in preceding

sections. Other states provide:

KentucJ{y Revised Statutes 1946.
"203.030 (1) 'fhe super:l.ntendent of any state institution,
oxcept thase designated for the care of the criminal insane,
shall, when requested by a health officer, receive and care
for any person who needs immediate care and treatment because
of mental derangement other than drug addiction or drunkedness.
Such patient shall be received for a period not exceeding ten
days from and inclusive of the date of request. The request
for admission shall be based on a personal examination, and
shall be filed at the institution at the time of his reception.

51. In Minneapolis the allegedly mentally ill person is occasionally
detained in local hospitals until further treatment becomes unnecessary.
Commi tmen t is thus avoided in many cases.
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203.030 (2) If the superintendent and clinical director, or
a staff physician' acting in the latter capacity, find a
patient to be a suitable person for care and treatment, they,
or either of them, shall file a petition in the proper court
for an inquest ooncerning the sanity of the patient as provided
in K. ft. S. Chapter 202 ••• "

"202.130 No inquest shall be held unless the defendant is in
court except When it appears from the oath or affidavit of 2
regular. practicing physicians that they have examined him and
that they believe that his condition is SUCh that it will be
unsafe or unwise to bring him into court, or eXCel)t upon the
presentation of an affidavit from the superintendent and
clinical director, or a staff ~hysician acting in the latter
capacity, of the institution to which the defendant has been
committed ••• LPnder 20j!030 ••• that the defendant
is insane."

Massachusetts allows the superintendents to admit and temporarily

detain, upon written request of a "physician, sheriff, deputy sheriff, state

police officer, police officer, or. any agen t of the ins ti tu tions departmen t of

Boston", or upon certification by two physicians, any person who is dangerously

insane or in need of immediate care and treatment. The state police or other

specified officials must apprehend and deliver dangerous persons or persons in

need of emergency treatment to the superintendents when requested by an

applicant or certifying physician.

Muss. Ann. Laws c. 123, sees. 77, 78, 79 (1942) Sec. 77.
"Observation, Commitment for; Proceedings Thereafter.--
If' a person is found by two physicians qualified as prOVided
in section fifty-three to be in such mental condition that
his commitment to an institution for the insane is necessary
for his proper care or observation, he may be committed by
any judge mentioned in section fifty, to a state hospital,
to the McLean Hospital, or, in case such person is eligible
for admission, to an ins ti tu tj.on es tablished and main tained
by the United States government, the person having charge of
which is licensed under section thirty-four. A, for a period
of forty days pending tile determination of his insanity.
Within thirty days after such commitment the superintendent
of the ins ti tution to which the pe roson has been commi t ted
shall discharge him if he is not insane, and shall notify
the judge who committed him, or, if he is insane he shall
report the patient's mental condition to the judge, ~ith

the recommendation that he shall be commicted as an insane
person, or discharged to the care of his guardian, relatives
or friends i.f he is harmless and can properly be cared for
by them. Within the said forty days the commiting jUdge may
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authorize a dischatgeas aforepaid, or he may commit the
patient to any instf~utiQn for,:ttl8 insane ",6 an insane
person if, in hiS, opinion, such;commitment is necessary.
If, in the opin10nof the judge)' addi tional medical
tes timony as to ··t~e mental condi tion of the alleged
insane person is desirable , he may appoin t a physician
to examine. and repor.t thereon.

In case of the death, resignation or r.emoval of the judge
committing a person for observation, 'his successor in office,
or, in case of the absence ot' disability of the judge commit
ting a person as aforesaid, any judge ot' special justice,of
the same court, snall receive the notice or report provided
for by this section and carry out any subsequen t proceedings
hereunder.

Sec~ 78. Temporary Care of Persons Violently Insane etc.,
without Order of Court. -- The supet'intendent or manager of
any ins ti tu tion for. t.he j.nsane may wi thou t the order of a
judge required by sections fifty and fifty-one, receive into
his custody and detain in such insti tution for not more than
five days any person whose case is certified to be one of
violent and dangerous insanity or of other emergency by two
physicians qualified as provided in section fifty-three by a
certificate conforming in all respects to said section, which
certifi.cate may be filed with a judge, as the certificate re
quired by section fifty-one. 'fhe officers mentioned in section
nine ty··five or any member of the s ta te police shall, upon the
request of the applicant or of one of the said physicians,
cause the arrest and delivery of such person to such superin
tendent or manager. The person applying for such admission
shall within five days cause the alleged insane person to be
committed to or removed from the institution, and failing
so to do shall be liable to the commonwealth, in the case
of a state hospital, or to the person maintaining the in
stitution, in the case of a private institution, for the
expenses incurred and to a penalty of fifty dollars, 'whiCh
may be recovered in contract by the state treasurer, or the
person maintaining the private institution, as the case may be.

Sec. 79. Temporary Care of Insane Persons Needing Immediate
Care, etc. - - The superintendent or manager of any institution
for the insane may, when requested by a physician, sheriff,
deputy sheriff, member of the state police, police officer of
a town, or by an agent of the institutions department of
Boston, receive and care for in such institution as a patient,
for a period not exceeding ten days, any person deemed by
such superintendent or manager to be in need of iwnediate
care and treatment because of mental derangement other than
cirunkenness. The physician shall be a graduate of a legally
chartered meuical school, shall be registered in accordance
with chapter one hundred and twelve, or shall be a commiss~oned

medical officer of the United States army, navy or public
health service acting in the performance of his official
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duties, and pers6n~1~y shallbave examined the patient
wi thin twent.y-foUr qburs of oigni.ng the request. Such
request for admissi.<j)n of a pa'tien t sh~ll be put in writing
and be filed at.; the institution'at th~ time of his reception,
togethor with ~·~t.atement in a form prescribed or approved
by the depar-tmellt,' giving such information as it deems
appropriate. Any,such patient deeme~ by the superintendent
or manager not .'sui table for such care shall, upon the re-
quest of t.he s~perintendent or manage~ be removed forth-
with from the ibstitut.ion by the persons requesting his
recept.ion, and,"if' he is riot so removed, such person shall
be liai:)le to the commonweal th or to the person main ta.ining
the private institution, as the case may be for all reason
able expenses incurced under this section on account of the
pat.ient, which may be recovered in contract by the state
trea5urer or by such person, as the case may be. The super
intendont or manager 8hall either cause every such patient to
be examined by two physicians, qualifled as provided in section
fifty-three, and cause a~plication to be made for his admission
or oaml,li tmen t to such ins ti tu tion, or cause him to be removed
therefrom before the expiration of said period of ten days,
unless he signs a request to remain therein under section
eighty-six. The officers mentioned in section ninety-five
or any member of the state police may transport the patient,
or cause him to be transported, to the institution. Reasonable
expenses incurred for the examination of the patient and his
transportation to the institution shall be allowed, certified
and paid as provided by section seventy-four. 1I

Delaware permi ts admission to the IIPsychiatric Observation CUnic of

the Delaware State Hospital upon certification of one physician. The Clinic

then reports its diagnosis to the IIState Board of 'rrustees ll of the flHospital ll •

'rhe Board, in turn, appoints a six man jury (if a jury is requested) or a com-

mission of two physiciuns who determine whether furtller detention is necessary.

If the jury or commission so advises, the Buarci iTl8.y admi t the pa tien t to the

IIDel~ware state Hospi calli. "No inve.:ltigation by the said Jury or Commission

shall be had except in t.he preGenee of the said supposed insane 'person • •

The Delaware hearing is conducted by hospital perl:ionnel bu~ if the patient

objects to its findings, he may appeal to a court.

"



- 30 ~

Del. Rev. Code sees. 3072, 3074 (19,35) as amended. La.ws of Del.,

1939 c. 134:

"3072. Sec. 7. Psychiatric Observation Clinic; Patients;
How Admitted; Duration of ubservation:---The state Board
of Trustees of the Delaware state Hospital at Farnhurst are
hereby authorized to establish under the direction and super
vision of the said State Hospital a psychiatric observation
clinic for the observation, study, psychiatric diagnosis and
trea tmen t of persons suffering from men tal and nervous diseases.
Any physici.an licensed to practice medicine within this State,
may, upon compliance with the rules and regulations of the
said State Board of Trustees made from time to time, cause any
patien t under his care or trea tmen t, vlho is suffering from
mental or nervous disease, to be admitted to said Clinic for
a period not to exceed four weeks at anyone time for observa
tion, study, diagnosis and treatment. Any patient so admitted
shall remain in said Clinic for a further period or periods
not to exceed four weeks' duration each, upon the request of
the physi.cian upon whose application such patient was admitted
to said Clinic and with the approval of the said State Board
of Trustees. Any person who shall be admitted into such clinic
shall not be allowed to depart therefrom prior to the expiration
of such four weeks period, or any extension thereof in case any
such extension shall have been made, without the consent of the
Superintendent of The Delaware State Hospital.

Upon the filing of such application it shall be the duty of the
Psychia.tric Observation Clinic of The Delaware state Hospital
to observe and stUdy the person mentioned in said certificate
and report its findings to the State Board of Trustees of the
said Hospital. If the report of the said Clinic shall be that
the said supposed insane person should be admitted to the said
Hospital because of mental diseases, the said State Board of
Trustees are hereby authorized, empowered and directed to
summon a jury of six responsible persons to determine whether
such person is suffering from mental disease and shall be
admitted to the said Hospital, if such jury shall be requested
by any person related or connected with such supposed insane
person by blood or marriage. If such jury shall not be re
quested, the State Board of'Trustees shall appoint a commission
consisting of two qualified and licensed physicians who shall
determine whether such sUJPosed insane person is suffering
from mental disease and should be admitted into said Hospital,
such report shall be sufficient for the commitment of such
person, subject to the right of appeal hereinafter provided.
No investigation by said Jury or Commission shall be had
except in the presence of the said supposed insane person and
the said Jury or Commission shall have power to take testimony
and administer oaths.
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The said supposed insane person or any person related to or
connected with him'by blood'ot' marriage, shall have the
right to an appeal,trom the findings of said Jury or Com
mission to the Chancellor of the state of Delaware within
ten days from the filing of the report of ~uch Jury or Com
mission with the paid State Board of Trustees. The members
of said Jury or Commission shall receive such compensation
as shall be fixed by general rule by the said State Board
of Trustees. This Section shall not apply to or be construed
t.o embrace commitments to said Hospital made by any Court of
this State, as provided by law. II

Dr. Frankwood E. Williams summarized the beneficial results of voluntary

. 52and temporary comml. tmen t laws as follows:

(1) They tend to express in legal form the modern concepttonsof mental

disease; and without endangering the personal liberty of any individual; they

emphasize his cause as a patient.

(2) They make it possible to provide early treatment, which is the most

hopeful treatment;

(3) They protect the patient from himself and from unprincipled members of

the community;

(4) They protect the family and community against the acts of the patient;

(5) They obviate in a large number of cases the delays, legal exactions,

semi-publicity, and stigma of a legal declaration of insanity;

(6) They remove the hospitals from an isolated position in the community

and matte it possible for them to take their place as hospi tals in fact as well

as in name;

(7) They make possible a wider cooperation between the hospitals and the

lay and the medical public.

Another important advantage is the fact that such laws also avoid the

need for confining mental patients in jails while waiting for the court to act.

52. See Williams, supra note 1, at 734.
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The National Mental Health Foundation believes that temporary commit-

ment for observation II ••• encourages early intensive diagnosis and treatment,

~and-7 discourages a fatalistic attitude in the patient and his family concerning

his illness. It provides a screening process for better placement of patients

and keeps beds available for patients most apt to benefit or in the greatest need

of facilities."

4. Recommendations of Medical Men

Medical men have constantly campaigned for simplified commitment

procedures designed to make admission to mental hospitals as prompt and easy as

"due process 11 requi remen ts will permi t.

In 1930 the Committee on Legal Measures and Laws to the First Inter-

national Congress on Mental hygiene made tne following recommendations:

IIAdmission to a mental hos~ital for tNatment should be made as
informal and easy as the Constitution and Laws of the country
will permit. To this end, we further. recommend ••• that the
presence in court or the patient to be committed be not required,
but wi thin the discretion of the judge••• "53

The Committee on Forensic Psychiatry of the Group for the Advancement

of Psychiatry urges the adoption of procedures similar to those used in

Louisiana, Maryland, New Hampshire, Pennsylvania, Rhode Island and Vermont.

"The Committee believes that the certification by two physicians •
is the ideal method of procedure. 'fhe Committee is unable to see
any particular purpose in requiring the pnysicians to have
certificates certified by a law judge or magistrate as required
in Pennsylvania and New Hampshire.

"The Committee believes that there is no need for the protection
of the patient by the use of legal devices beyond the scope of
habeas corpus and the provisions exemplified in the Maryland Law
of 1944. Z-I17 is • • • opposed to any procedure Whereby the
patient is served personal notice or required to appear in open
hearings. The Committee does realize the need and usefulness of
legal notice to kin and the practice of representation of the
patient by proxy. "54

• •

53. 1. Proceedings of the First International Congress on Mental Hygiene
61 (193.2).

54. See note 46 supra.
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Gt'ovel' A. Kempf, Medical Directol', .• Oni ted states Public Health Sel'vice,

Associate Dil'ector, Mental Hospital pUt'vey, l'ecommends the enactment of a commit-

ment law which l'equil'es judicial hearing only when requested by the allegedly

mentally ill person or someone in his behalf.

(a) "For the adrnisf:>ion of a patient when there is no definite emergency

there should be a verified petition by any reputable citizen of the county filed

with the county court or court of t'ecord, together with a certificate signed by

two qualified medical examiners Nho have examined the patient within ten days of

the date of filing the certificate. The verified copies of the petition and the

medical certificate should be taken with the patient to the hosPital.
55

(b) The patient or Someone in his behalf lnay demand a court hearing or

jury trial before he is sent to a hospital or after he has been admitted to the
56

hospital for temporary treatment.

The judge of a court of record of the city or county should be empowered

to appoint at state expense two qualified medical examiners to examine the person

at the home or hospital or at the place most conducive to the health and comfvrt

of the person. The opinion of the examiners should be submitted to the jUdg~

on special forms that are approved by the State mental hospital administration.

The judge should have authority to set a date of hearing, call witnesses, and have

the person brought before him if he deems it advisable. A medical certificate

that it is inadvisable to have the person appear before the court should be

sufficient evidence for the judge.

The notice of the hearing should be served on the nearest relative

or friend or on the person himself in the discretion of the judge. 57

55. Kempf
56. Id. at 29.
57. Ibid.
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(c) There should be legal provision fdr a rehea~ing within 30 days

after legal commitment. When a persop V~10 has been duly committed to a mental

hospital or when anyone in his behalf is d~ssatisfied with the decision of the

judge, there should be a way to a rehearing of the case upon petition to a

superior court. If the petition is approved the case would then be decided by

jury in the legal manner prescribed by the State. However, there should be the

proviso that anyone, except the committed person or his nearest relative at'

friend, who makes the appeal to the ~tate supreme court for the rehearing should

make a deposit or give bond for tnep&yment of the co~ts of the rehearing and

trial. The verdict of the jury should be final. 58

It should be remembered that a writ of habeas corpus is always

,,59

58. Ibid.

59. Ibid. In many states the courts will not determine the question of
sanity on a writ of habeas corpus; therefore some states specifically authorize
the courts to determine that question upon issuance of a writ. E. g., Conn.
Gen. Stat. sec. 1738 (1930). "hll insane persons confined in an asylum in
this state shall be entitled to the benefit of the writ of habeas corpus,
and the question of insanity shall be determined by the court or judge issuing
such writ, and, 'if the court or jUdge before whom such case is brought shall
decide that the person is insane, such decision shall be no bar to the
issuing of such writ a second time, if it shall be claimed that such person
has been restored to reason. Such writ may be applied for by such insane
person or on his behalf by a relative, friend or person interested in his
welfare. "
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For the purpose of aVQ::Lq~ng'the s tigm~ of' a court hearing the National

Mental Health Foundation, in it#:~~ntative propos~ls for a commitment law for
"" I

I

rural areas advises adoption of & procedure, in which the commitment hearings are

presided over by a District Public Mental Health Officer (an official appointed

for that purpose.) The Foundation believes "••• the attributes of any hearing,

administrative or otherwise, besidys the opportunity to hear and cross examine

witnesses, is proper notice regarding the nature of the claims made, and the

names of the parties who will appear in support of those claims. It is thought

that the legal profession will have no objection to relieving courts of most

commitments if essential euarantees for a fair hearing are maintained. il Court

hearings may be had if the patient or someone in his behalf so requests.

In the Foundation's procedure, the patient is first temporarily

committed (after due notice and a hearing,) for observation and treabnent. The

Foundation states: "This sound principle encourages early intensive diagnosis

and treatment, discourages a fatalistic attitude in the patient and his family

concerning his illness. It provides a screening process for better placement of

patients and Keeps beds available for patients most apt to benefit or in the

grea tes t need of facili ties. II

IIIf it:., is found after careful and thorough examina.tion, of a person

temporarily committed, that he is (1) mentally ill and in need of continued hos-

pitalization and (2) that he either will benefit. because of continued•••

hospitalization or that hospitalization is necessary for his own protection or

for-the protection of the person and property of others, and these facts are

certified by a qualified examiner and the hospital superintendent, commitment of

the person to a state mental hospital shall be ordered after due notice and

hearing by the District Public Mental Health Officer • . .
II. . • at all such hearings the person supposedly in need of hospitali-

zation shall have the right to hear all evidence presented, shall have the right



36 -

to representation by his attorne~ ••• D.nd by' a physiqian or a qualified examiner

of his own choice. The person, the applicant, the superintendent, the person

oonducting the hearing or any interested party Shall have the right to a record

under oath of all proceedings at any hearing •

"Any person for whom application has been made to a state mental hoS

pital may ••• demand ••• a court hearing •••

" •• appeal from the ••• court shall be allowable as :in all other

cases • • •

"Admiasion shall be valid fqr, six months only, at the end of which time

a personal examina tion mus t be made • ... A wri t ten repo'r t by the hespi tal

superintendent of such examination, the date thereof and the medical advisability

for dis.charge or relense on convalescent status of' the patient shall be made to

the District Public Mental Health Officer, the applicant, the patient's spouse,

his family physician,and his guardian if any. The District Public Mental Health

Officer shall designate ~ time (within 20 days of the superintendent's report)

and place (preferably at the hospital where the patient is being cared for)

/Jor anothe.!1 hearing. '•• £:asJ prescribed for the original commitment. '

"In all commitments ••• the superintendent of the admitting hospital

shall transmit a copy of the District Public Mental Health Officer's order, and

a certification of the relevant dates, the examining physicians ••• the applica

tion, hearing, the physical and mental condition of the patient when admitted and

the placement by the hospital, ••• to the State Department of Health and Welfare

and one copy to the County Clerk of the county of the admitted person'S residence.

The superintendent shall certify in like manner the fact of a patient's release

on convalescent status, his escape for more than thirty days, or his discharge

from the hospi tal. II

Also recommended by medical men are the temporary non judicial commit

ment procedures.
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In 1930 the Committee on Leba1 Measures and Laws to the First Inter

national Congress on Mental Hygiene stated: "Laws also should be adopted as

speedily as possible for the temporary care and study without formal commitment

of patients upon the recommendation of a physician, a~ well as for provision for

the commitment of patients for a period of observation."

Dr. Kempf recommended adoption of temporary commitment laws with the

following characteristics:

(a) lilt should allow" the emergency admission of a patient to the

hospital for observation and trealiment on the written recommendation of a health

officer or a reputable, licensed practicing physician who is registered as a

qualified examiner. A definite reason for the emerge~cy should be stated.

(b) The law should specifically state that any person who, in the

opinion of two qualified physicians not related by blood or marriage to the

person, is mentally ill and is in need of treatment ••• shall be admitted to

the hospital upon presentation of the patient to the hospital with a verified

petition from a responsible relative or friend of the patient and a certificate

signed by two qualified physicians. The patient should have been examined within

7 days of the si5uing of the certificate and presented at the hospital within

2 weeKS of the signing of the certificate. The superintendent of the hospital

to which the patient is to be taken should be asked beforehand whether or not

there is a vacancy for the patient. The requirements for a qualified examiner

should be that he is a graduate of an incorporated medical college, has been in

active practice at least 2 years and is registered to practice medicine in the'

State and also registered with the court of the county in which he resides.

(c) A copy of the emergency admission order should be delivered to

the judge of the coun ty court for hts information but not approval.
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(d) Emergency admission should be for 30 days with unlimited extension

of treatment when there is no written re4uest by the patient or anyone in his be-

half for a discharge. The superintendent should be authorized to retain the

patient for an indefinite period unless he or someone in his behalf signs a

request for his release. When this ('etiuest is signed and the superintendent is

of the opinion that the patient is in need of further hospital treatment he

should be required to request court commitment of the patient within 7 days after

the written request fol:' release is made. 'rne superintendent should be authorized

to discharge or release such a patient at any time he deems it to be advisable.

5. Basis of Opposition to Simplified
Admission Laws

The chief obstacle (assuming that legal "due process" requirements

can be satisfied) barring nation wide adoption of simplified commitment procedur~

similar to those existing in Delaware, Louisiana, Maryland, New Hampshire,

Pennsylvania, and Rhode Island is the common fear that normal people may be

"railroaded" into mental hospitals.

Although there have been actual cases of "railroading" and attempted

llrailroading",60 the opportunity for successful collusion has been exaggera.ted

by the frequent use of IIrailroading ll as a plot device in fictional writing, and

by patients whose very illness causes them to blame others for their commit

ments.6lFrederic~ W. Parsons, Commissioner of the New York Depa.rtment of

Mental Hygtene 1926 to 1937, has said, "As a matter of fact, -after a long ex-

perience involving thousands of cases the writer is convinced that patients

practically never are sent to mental hospitals as a result of consPiracY.1I62

60. See note, 145 A.C.R. 711 (1943)
61. Deutsch, op. cit. Supra note 2 at 417-8
62. See Parsons, supra note 16, at 312
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Similar steLtements have been expressed by other psychiatrists and hospital

officials. 6)

It is significant that the supreme courts of the states which have sim-

plified commitment procedures do not receive any more cases in which "railroading"

64·i.s alleged than do the courts of other states.

~. Recommendations for Minnesota

Providing care and treatment in the most efficacious manner is the ul-·

timate object of any commiQaent procedure; and therefore the procedure should be

designed to provide legal protection for the community, the patient, and his pro-

party without compromising the patient's medical welfaro. In lceepine; with that

principal, the following recommendations are submitted.

It seems to be unquestioned that medical commitment procedures used in

such states as Maryland, New Hampshire, and Pennsylvania are most humane to the

mentally ill and their families. Therefore, Minnesota should ~dto its present

~@ffiitment procedure an alternative procedure which would allow the superinten

dents of the state mental hospitals to admit, (or refuse to admit if they so de

sire), mentally ill, mentally deficient, or senile pa.tients upon the presentation

of a verified petition accompanied by the certification of two qualified

physicians.

63. "I have been in psychiatry for over t.hirty years • • • In all this time
I have seen only two attemp,ts at railroading, and neither of them wa$ successful."
Bowman, Pr~!s~_dential Addl'ess) 103 Am. J. Psychiatry 1,11 (1946).

"In r:ty ten years in mental hospitals I can only think of two patients
who were irrproper1y committed and even in them that mistake was readily excuS-
able••. " Communication to the National Mental Health Foundation from
Dr. Robert A. Clark, Clinical Director of the Western State Psychiatric Institute
and Clinic in Penna. April 23, 1947, cited in Comment, 56 Yale L. J. 1178, 1182
No. 16 (l947).

64. This information is derived from examination of the malicious prosecuthn
and false J.mprisonme-JDt sections of' 'Jest's Digest, "a digest of all ••• decisions
of the American courts as reported in the National Reporter System and State
Reports. II
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Unwarranted detention could be prevented by the following provisions:

(a) the physioians would be required to certify the patient's condition on

certificates prescribed by the chief of the State Mental Health Unit; (b) a

reputable resident of the county would file an application requesting commitment;

(c) mentally ill patient~w~uld have to be brought to the hospital and admitted

within seven days of the first ex~minaGion and certification (because of the laok

of bed space, a longer waiting period would have to be allowed for the mentally

defioient or the senile) (d) the su~erintendent of the hospital would transmit

copies of the certificates and application to the probate court of the county

of the patient's residence, within three days after trie patient's entrance;

(e) the superintendent of the hospital, upon the request of the patient or anyone

in his behalf, must irmnediately discharge the patient or institute proceeding

for a judicial commitment (in the probate court of the county of the hospital's

location.) It should also be remembered that fear of common law liability will
.

deter anyone from falsely certifying the condition of any person. Statutory

penalties could also be provided for willfully false or grossly negligent certi-

fication. Such penalties would make doctors reluctant to certify; but by the

same token doubtful cases would be left for judicial co~nitment.

In lieu of the above proposal, temporary commitment upon medical certi-

fication, with provision for a judicial hearing if further compulsory detention

is required, warrants consideration. Here too, ~he probate court of the hospitals

location should conduct the hearing.

An alternative commitment procedure would not only allow avoidance of

the incoIlveniences of jUdicial commitment, but would also afford prompt care and

treatment in those counties which do not have adequate hospital space or psych-

iatric facilities.
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Minneso tal s exis liing commi limen t sta eu te should be amended to expressly

allow the court to dispense with service of notioe upon the allegedly mentally

ill person whenever doctors certify that such notice would be injurious or detri-

mental. Notice should tnen be served on someone other than the peti tioner and

~n attorney and guardian ad litem should be appointed.

~hether or not the above procedures would satisfy the Minnesota supreme

court's conception of "duo process" is a matter for speculation. Existing perti-

nent decisions indicate that commitment without prior notice and hearing would

~e held unconstitutional in all but emergency cases. 65 On the other hand, courts

of 0 ther jurisdic tlons have approved the "medical commi tmen til procedures. Those

courts hold that the right to demand and obtain a judici&l hearing is sufficient

to satisfy "due pr0gess" requirements. Of course the "medical comm1. tment"

procedures must insure careful examina.tion of the allegedly mentally ill person

by competent disinterested doctors a short time before he is admitted to a hos~

pital. 1'he certificati.on should be based on the doctorl~ own findings and not on'

information which he might obtain from other people.

65. "Notice in commitment proceedings is not always pra.cticable where .the
person sought to be committed is violently and dangerously insane_ But those
types of inaani ty or feeble-mind-ness ~ihich manifefi t themselves in harmless
symptoms lend themselves to the orderly processes of a forma.l hearing and
adjUdication ••• II In re Wretlind, .32 N.W. 2d 161, 166, (Minn. 1948) quoting
in re Restoration to Capacity of M~sters, 216 Minn. 553, 556, l3N.W. 2d 487
(1944). Compare State ex rel. v. Billings, 55 Minn. 47.3,57 N. w. 794 (1894);
State ex rel. v. Kilbourne, 68 Minn. 320, 71, N.W. 396 (1897)j Leavitt v. City
of Morris, 105 Minn. 170, 117 N.W. 39.3 (1908); state ex re1' Fechner v. Ca~lgren,
209 Minn. 362, 296 N.W. 573 (1941). .

(

)

I,,
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III. EFFEC'r OF COMMI'rIVlEN't UPON 'mE LEG~ ClllJACITY

OF 'rHE MEN'rALLY ILL MJD 'rilE lViEN'rALLY DEFICIENT

Mental abnormulities may affect an individual's legal status in such

fields of law as partnership, domestic relations, contracts, ~dlls, torts, and

criminal law. For example: In Minnesota, by statute, a partner.ship may be

dissolved whenever "a partner has been declared a lunatic in any judicial pro

ceeding or is shown to be of unsound mind;,,67 no marriage may be contracted

"••• between persons either one of whom is epileptic, imbecile, feebleminded, or

insane; 11
68 and no person ". • • who may be !!2!.l.. compos men tis or insane, shall

be permitted to vote at any election in this state. 11
69

It is therefore necessary to determine the effect of corr~itment upon

an individual's l~gal status. In other words, is commitment tantamount, to a

decree of legal incompetence. If not, is commiQnent evidence of the patient's

insanity (legal incompetence)70 within the meaning of the common law and the

above statutes? The importance of that question is re-emphasized by the fact

that many committed patients who are released from custody either never petition

for restoration to capacity or are not restored until twelve months after discharge.

THE MEJ.-JTALLY ILL

In most jurisdictions commitment is generally not equivalent to a decree

of legal incompetence, but :i.t is admissible as evidence of the patient's mental

status in subsequent judicial proceedings. In Minnesota, however, commitment

67. 2 Minn. stat., sec. 323.3L (1) (1945).

68. 2 Minn. stat., sec. 517.03 (1945). The effect of this provision is
qualified by 2 Minn. Stat., Sec. 514.05-.05 (1945)

69. Minn. Canst. Art. VII, sec. 2.

70. That is, ability to contract, make a will, etc.
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appears to be inadmissible as such evidence. The Minnesota supreme court in the

frequen tly c1 ted case of Knox v. HtI.J!& (1892) 72 s ta ted tha t in the commi tment

proceedings under 1878 G.S. eh. 35 sec. 21, lithe only matter to be investigated

is the alleged insanity and need of care and treatment. The degree of the insanity,

except so far as necessary to ascertain if care and treatment be needed, and its

effect on the capacity of the person to dO business or manage his property need

not be investigated. A person may be insane on some one subject and still be

able as the sanest to manage his own property and affairs.,,73 Several Minnesota

cases, citing Knox v. Haug, have stated that commitment is not in itself evidence

of legal incompetency.74 Somewhat consistentwith that view is a Minnesota statute

which permits the county commi~sioner of registration to destroy,!! he wishes,

the voting registration card of committed persons. 75

71. See Weihofen and Overho1sen, supra note 1, at 323; Smoot, supra note
19, at 492.

72. 48 Minn. 58, 50 N.W. 934.
73. Knox v. Haug, 48 Minn. 58, 61, 50 N.W. 934 (1892)

74. See Schaps v. Lehner, 54 Minn. 208, 211, 55 N.W. 911 (1893); McAllister
v.3.ow1an 124 Minn. 27, 32, 144 N.W. 41~, (1913); Schultz v. 01denbur, 202 Miijn.237,
243, 277 N.W. 918 (1938). To the same effect is Rep. Att'y. Gen. (1944) 337;
but compare Rep. Att'y. Gen. (1942) 275. See Pearson, Guardianship and Commitment
Under the Probate Code, 20 Minn. J... Rev. 333, 341l- (1936). Although the rule may
be implicit in the court's t'easoning, .Knox v. Haug does not hold that corrunitment
is inadmissible as evidence of men tal concti tion. .Al though the cornmi tInen t
proceedings were apparently admitted as evidence by the trial court and were the
only evidence on the question of mental capacity, tne trial court IIfound II the
plaintiff to be legally competent. The plaintiff appealed on the ground that the
trial court's finding of legal competency was not warranted by the evidence.
The supreme cou~t affirmed the trial court's finding. Although the supreme
court apparen tly discoun ted the relevancy of the commi tman t proceedings, it is
significant that it also stated, II-rhe question in the case is as to the effect of
these proceedings, ~ evidence of McLennan's incompetence to execute the deed to
defendan t. II

75. Minn. Stat.' sec. 201.16 (1945). Thus if he wishes, the commissioner
may permit the committed person to vote even though he has not been "restored to
capaci ty" by an order of the probate court. See Ope Atty. Gen., 183-R, Jan. 22,
1945.
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However, in the case of Woodville v. Morrill, (1915) 130 Minn. 92, 96,

153 N.W. 131, the supreme court said: liThe adjudication of insanity and the commit-

ment of testator to the asylum raised a presumption of mental incapacity to make

the will, and the presumption continued notwithstanding testator had been relea~ed

on parole, there being no normal discharge from the asylum." The Woodville case
• 76

is distinguishable from Knox v. Haug, in that a gurad~an was appointed shortly

after the patient had been committed and before the instant proceedings were

commenced; and the two cases relied upon by the court, Rice v. Rice (1883) 50 Mich.

f,t'/3, 15 N. W.·545, and Estat.e of Johnson (1881) 57 Cal. 529, also involved situa-

t.L~i1S in which guardians had been appointed pursuant to an adjudicat.ion of

jn'?ompetence. Knox v. Haug was not cited in the opinion. Also inconsistent with

.Knox v. Haug and the dicta of subse4.uent case~ are the terminology and provisions

of 2 Minn. stat. 525.61 (1945). That section, providing for the restoration to

capacity of the insane and inebriate, and undoubtedly intendea to apply to patients

..99J!lmi t ted to s ta te ins ti tu tions, 77 uses the phrase "adj udica ted insane or ine-

br'ia ~e;" and as a prerequisi te to res tora tion it requires proof tha t the person

is of "sound mind and capable of manag!!1~J.l._~s.J2erson lind estate. II thus implying

t.l1a t. a commi t ted person is incapable of rnanag:':.g his as ta te.
a

Presl'm:..bly in Minneso til comrni t Ged person is no t. precluded from marriage

'111 t·il an adjudic'J Uon of incompeteney based lI'1 other proof has been entered.

B:r the same tokE';". , no "paroled" pati€nt, who al19gedly entered into a contract

W)l:ti.e IIparole,l:)\ C(Y";..!..c no t in traduce hi.s comr1i tmei.1 t as evidence in a con trac t

action.

76. In Min':1€sota, guardianship proceedings are generally admissible as
evidence of mental incompetence. 'rhat point will be discussed moce fully
later in this report.

77. See Pearson, supra not.e 74, at 333, 344. The author, JUdge Albin S.
Pearson, was a member of the Probate Code Revision Committee which drafted the
Minn. Probate Code (1935)
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Whether or not there is any logical basis for distinguishing between

commitment and an adjudication of insanity so as to exclude commitment as evidence

of legal incompetency is open to question; and the practice has been criticised

by Professor Wigmore. 78 Therefore, it might be questioned whether the Suprem~'~

Court of Minnesota will, when the issue is presented to it, follow the rational '1
of .Knox v. Haug.

THE MENTALLY DEFICIENT

Effect of Guardianship Proceedings on Ward's Legal Capacity

Section 525.54 of the Minnesota statutes provides for the appointment

of a guardian over the "••• person or estate or of both of any person •••

who because of ••• deterioration of mentality is incompetent to manage his

person or estate ••• 11
79 It is well settled that. the appointment of a

guardian under that provision is admissable in subsequent judicial proceedings

as evidence of the ward's men tal condition;80 and there is dic t,um to the

effect that a person under guardianship is "conclusively presumed incompetent

to make a valid contract concerning his property though in fact he is sane at

78. See 5 Wigmore, Evidence sec. 1671 (5) (b) (3 ed. 1940). See McAllister
v. ROWland, 124 Minn. 27, 32, 144 N. W. 412 (1913); where the SUpreme Court of
Minnesota l:I>pears to approve of Professor Wigmore's criticism, but see the
more recent case of Schultz v. Oldenburg 202 Minn. 237, 243, 27'7 N. W. 918 (1938)

79. 2 Minn. stat. sec. 525.54 (1945).

80. McAllister v. ROWland, 124 Minn. 127, 144 N.W. 412, (1913), See
Rebne v. Rebne, 216 Minn. 379, 382, 12 N.W. 2d 18, (1944); Johnson v.
Johnson, 214 Minn. 462, 466, 8 N.W. 2d 620, (1943); Schultz v. Oldenburg,
202 Minn. 237, 244, 277 N.W. 918, (1938); Champ v. Brown 197 Minn. 49, 60,
266 N.W. 94, (1936); Dah1sie V. Ha1lenberg, 143 Minn. 234, 173 N.W. 433,
(1919); compare Woodville v. Morrill, 130 Minn. 92, 96, 153 N.W. 131, (1915).
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81

the time of making the same. However that dictum has been highly qualified by

subsequent cases.82

81. "This rule is based upon convenience and necessity, for the protection
of the guardian, and to enable him properly to discharge his duties as such.
Without this rule it would be difficUlt, if not impossible_ for the guardian to
execute his trust, for in every action concerning the proverty of the ward he

. might be obliged to go before the jury upon the question of the w~rdts sanity,
and one jury might find one way and another the other way. Now, when the ~eason

for the rule does not exist, the rule does not apply. Hence, if there is in
fact no actual and subsisting guardianship, but the same had been practically
abandoned, and the person who had been under guardianship after such abandonment
maites a deed at a time when he is in fact of sound mind, and the contract is fair,
the deed will be enforced, though the guardian has not been discharged by any
judicial action." Thorpe v. Hanscom, 64 Minn. 201, 205, 66 N.W. 1, (1896).

82. Thorpe v. Hanscom 64, Minn. 201, 66 N. W. 1, (1896) the first Minnesota
case stating that insane wards are conclusively presumed incompetent, actually
held that a ward's mortgage was valid because the guardianship had, been in effect
abandoned. In Dahlsie v. Hallenberg 143 Minn. 234, 173 N.W. 433, (1919) the
court held that a wa.rd was capable of committing a willful and malicious assault.
More recently in the case of Champ v. Brown, 197 Minn. 49, 266 N.W. 94 (1936),
the court held that a ward, who was actually mentally competent and had consented
to certain investments made by the guardian, could not hold the guardian liable
for losses caused by those investments. The court after quoting the dictum of
Thorpe v. Hanscom made the following significant statement: "In at least two
subsequent cases decided b.Y this court it has been held that &1 adjudication of
incompetency in guardianship proceedings is only prima facie evidence thereof and
is not conclusive." Finally in Johnson v. Johnson 2M. Mirln. 462, 8 N.W. 2d 620,
(1943), the Supreme Court refused to annul a marriage entered into by a ward.
'l'he court citing Thorpe v. Hanscom, stated: "This rule Lthe dictum of Thorpe v.
Hansco!!!7 is based upon convenience and the necessi ty, for the pro tee tion of the
guardian and to enable him pro~erly to discharge his duties as such • • • ~~en

the reason for the rule ceased the rule does not apply. Convenience and necessity
of the guardian extend only to those acts which he is authorized to do on behalf
of the ward, such as managing and controlling his property and his estate •••
The appointment of a guardian disabl~d: the alleged incompetent only from making
contracts, which relate to his estate, but not all Ainds of contracts. One who
has been adjudged an incompe ten t may con trac t a valid marriage if he has in fae t
sufficien t men tal capaci ty for tha t purpose."
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AlSo, since section 525.543 provides a statutory method of depriving the ward of

capacity to contract,8) it might be questioned whether the court will hold void

contracts of a ward if the requirements of section 525.543 are not complied with. 84

Effect of Appointment of Director of Public Institutions As
Guardian of the Person of the Mentally Deficient

The director of public institution,; iB by statute constj.tuted the
. 85

guardian of the person of patients committed as mentally deficient. Neverthe-

less, the rules applicable to the wards of guardians appointed pursuant to section

525.543 are not necessarily applicable to guardianships established under section

525.753; for those cases whioh hold that guardianship proceedings are evidence of

the ward I S men tal condi tion are presumably based on the fac t tha t sec tion 525.54

requires as a prerequisite to the appointment of a guurdian, a finding that the

prospective ward is "••• incompetent to manage his person or estate ••• ,,86

Those findings are not prerequisite to the conunitment of the mental:tYdeficient

to the guardianship of the director of public institutions.

83. 2 Minn. stat. sec. 525.543 (1945) provides: "after the filing of the
petition, the certified copy thereof may be filed for record in the office of the
register of deeds of any county in which any real estate owned by the ward is
s1 tua ted and if a residen t o.r this s ta te, in the coun ty of his residence. If a
guardian be appointed on such petition, all contracts excepting for necessaries,
and all transfers of real or personal property made oy the \vard after sueh filing
and before the termination of the guardian shall be void."

84. thorpe v. Hanscom 64 Minn. 201, 204, 66 N. VI. (1896), "expressly left.
tha t ques tion open."

as. 2 Minn. stat. sec. 525.753 (1945) as amended Lws of Minn., 1947,
c. 622, Sec. 5.

86. 2 Minn. Stat. sec. 525.54 (1945).
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That guardianship is established pursuant to sections 525.749 and 525.75.3 (the

same sections which provide for the commitment of the mentally ill) and not
87

pursuant to section 525.54. And those oases whioh have said that a person

under guardianship is oonclusively presumed incompetent to make av81id contract

have based the rule on the necessity of protecting the guardian. In Thorpe v.

lianscom (1896) the court said, "Without this rule it would be difficult, if not

impossible, for the guardian to execute his trust, for in every action concerning

the property of the ward he might be obliged to go before the jury upon the

question of the ward's sanity, and one jury might find one way and another the

other way. Now, when the reason for the rule does not exist, the rule does not
88apply. II Since the director of public institutions is guardian of the person

only and is not guardian of the patient's estute there isn't any reason to apply

the "rUle" to the mentally deficient.

Neither is there any reason to believe that the rules governing the ad

missability (as eVidence) of the commitment proceedings of the mentally ill are

applicable to the mentally deficient. Those rules are based on the fact that

mental illness does not necessarily affect a person's business judgment. A men

tally ill indiVidual may be very astute and capable of managing his own affairs.

Mental deficiency, on the other hand, necessarily implies a defioiency of mental

capaCity.

RECOMMENDATIONS

The legal effect of commitment is of course a question of public policy,

but that policy should be defined by statute.

87. ' 2 Minn. stat. sec. 525.749 (1945) as amended Laws of Minn. 1947, c 622,
sec. 1 defines limen tally ill" and "men tally deficien t" as follows:

Subd• .3 "Mentally ill person" means any person of unsound mind and
in need of treatment, control or care.

Subd. 6 "Mentally deficient person" means any perSat! other than e.
mentally ill person, so mentally defective as to require supervision, control,
or care for his own or the public welfare,

88. 64 Minn. 201, 205, 66 N.W. 1; accord. Champ v. Brown, 197 Minn. 49,
~66 N.W. 74, (19.36), Dahlsie v. Hallenberg, 143 Minn. 234, 173 N.W. 433, (191~)



IV. PISCtlARGE aND RESTORATION to CAPACITY
~'.

OF 111m': MENTALLY ILL

EXISTING MINNESOTA PROCEDURES

At the present time a mentally 111 patient may be discharged and

rastored to capacity under either ~ection 525.753
89

or sections 253.16 and
90

525.61 The former provision allows the superintendent of the hospital to

"prov,isionallY-9isch.§.rgell a patient. Twelve months after the date of the

provision.al discha.rge the pa tien t :ts au coma tical1y IIres tored' to capaci ty. II

Sections 253.16 and 525.6J. offat' a more cUJn':Jer~ome method. Seetion 253.16

authorizes the superintendel'lt to discharge any patient who has recovered,

but that discharge does not "restore the patient to oapacity." There must be

r....·.ptber proceedings under sect1.on 525.61. 91 That section provides:

89. 2 Minn. Stat. seC. 525,753 (4) (19/:-5) as amended Laws of Minn., 1947,
c. 622, SM. 5 stipulates: "The superintendent of a;'1Y I;jtate hospital to Which
the patient who is mentally ill, senile, or inebriate is committed or ~rans~

ferred may provisionally discharge sllch patient; and unless such patient is
re-admitted to a state hospital within 12 months after the date of such pro
'lid.onal discharge, or unless proceedings were commenced for the appointment
of a. guardian for such patient, or unless the period of th~ provisional dis
chat'ge is exte:1d9d by the 6uperin tenden t, the provi.donal discharge becomes
abr:Jolute and opGt'ates to restore lauch patient to capacity. Notice of the
ex~)~.r.ati'Jn of the 12 monthS' period or of the extended period shall be given
1:'J' the superintendent to the committing court and to the director."

90. 1 Minn. Stat. sec. 253.16 (1945) prOVides: "The superintendent of
any hospital or asylum for the insane may discharge any patient certified
by him to be recovered unless charged with or convicted of some criminal
offense. In all other cases, patients shall be discharged only by the director
of public Llf' ti 'iU tions. When the superin tenden t recommends the discharge of
a patient, improved or unimproved, he shall state his reasons therefore."

91. See Opt Atty. Gen., 248-B-8, July 20, 1939.



"Any person w~~ has be'~nadjudicated insane
or inebriate, or &lY person who is under
guardianship (except/as a minor, or as a
feeble-minded or epileptic person, or a per
son under guardianship in the juvenile court)
or his guardian or any other person interested
in him or his est~te may petition the court
in which he was so adjudicated to be restored
to capaci ty •II

Although 2 Minn. stat. sec. 525.78 (1945) as amended, Laws of Minn.,

1947, c. 622, sec. 12 is en ti tled IIRes tora tion of feeble-minded and epilep tics, "

it is literally applicable to the mental~y ill, senile, and inebriate as well

as the men tallydeficien t and epilep tics.

Sec. 525.78.. (1) "Any reputable person or tne director

may petition the court of commi tmen t, or the court to

which the venue has been transferred, for the restora-

tion to capacity of a patient., Upon the filing of auch

petition, if the petition is made by the director, .the

oourt shall fix the time and place for the hea.ring

thereof, notice of Which shall be given as the court

directs. Upon proof of the petition, the court shall

restore the patient to capacity."

92. Although the statutes do not authorize an alleged senile patient
to petition for restoration to capacitYI he could neve~theless do so; for
in the case of Sta~e Ex. Rel. Preis v. District Court, 186 Minn. 432, 434,
243 N.W. 434, (1932) the Supreme Court sl:l.ld, IIWe are of the opinion that
the jurisdiction over persons under guardianship confet't'ed on the probate
court by the Constitution by necesssa.ry impl:l.oation cat'rles With it the
right ufon pt'oper application to pass upon the mental capacity of persons
confined by its commitments in hospitals for the insane and to terminate
the con trol of the public offidul or officials ac ting 6.S the common guard
ian of the committed person."
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(2) "Upon the filing of a petition by any person other

than the director the court shall fix the time and place for

the hearing thereof, 10 days' notice of which shall be given

to the director and to tne county attorney and to such other

persons and in such manner as the court directs. Any person

may oppose such restoration. Upon proof that the patient is

not mentally ill, senile, inebriate, mentally deficient, or

epileptic the court shall order him re~tored to capacity at

the expiration of .30 days from the date of' ~uch order. The

copy of said order shall be mailed to the superintendent of

the state hospital or institution where said patient was

last confined. 1I

Since commitment has apparently little effect upon the patient's legal

status, it seems unnecessary to require a jUdicial order as a prerequisite to

restoration to capacity in uncontested cases.9.3

Section 525.753 (4) and the applicable provisions of section

525.61 should be con$oiidated and amended to allow the super

intendent to discharge and restore to capacity a mentally ill,

senile, or inebriate patient (Who has not been charged with or

Convicted of some criminal offense) either prOVisionally or

finally ,at his option. 1'he probate court, of course, should be

notified of his aotion. The proposed amendment should also allow

the patient or any other person to petition the probate court for

his discharge and restoration to capacity.

Section 525.?S should be amended so as to clearly indioate its

scope.

93. fhe final disposition of recommendation IV will, of course, affect
this recommendation.
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v. CODIFICA'fION,OF S'fATUTES

The Minnesota statutes governing the commitment and discharge of the

mentally SiCK should be codified. Those statutes are dispersed over several

chapters of the Minnesota Statute books and, enacted over a period of many

years, they now contain superfluous, inconsistent and obsolete provisions.

DISCHARGE OF GUMWIANSHIP OVER

MENTALLY DEFICIENT AND EPILEPnC PA'rIEN'rS

. 94 .2 Minn. Stat. sec. 525.611 (1945), authoriz1ng the director of social

welfare to petition the probate court tor termination of his guardianship over the

persons of patients committed as foebleminded or epileptic, appears somewhat

superfluous and should be repealed. Under our existing laws, the director of

public institutions and not the director of social welfare is the guardian of

patients committed as feebleminded or epileptic; and in 1947 the legislature
95

enacted a sta.fllti5'25.78 (5J] which authorized the director of public institutions

to petition for termination of his guardianship over the mentally deficient and

epilept.ics.

Laws of Minn., 1935, 7~, sec. 176 provided that the state board of

control should be appointed guardian of the person of patients committed as

feebleminded or epileptic. The act also authorized the state board of control
96

to petition for the restoration to capacity of the feebleminded and epileptic,

but did not contain arty provision authorizing the board to petition for termina
97tion of the guardianship. Then in 1937 the legislature passed an act which

94. "Wnen it appears to the director of social welfare that a person com
mitted to his guardianship as a feebleminded or epileptic person is no longer
in need of guardianship or supervision for his own or the public welfare, the
director may p9tition the court of commitment, or tne court to which the venue
has been transferred, for his discharge as such guardian, stating'facts in
support of his peti tion."

95. 2 Minn. stat. sec. 525.78 (1945) as amended Laws of Minn., 1947,
c. 622, sec. 12.

96. Laws of Minn., 19.35, c. 72, sec. 183.
97. Laws of Minn. 1937, c. 255.

I
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now, basieally, constitutes section 525.611.98 That act authorized the state

board 9! control to petition for termination of its guardianship over the person

of patients committed to it as· feebleminded or epileptic.

In 1939, pursuant to the Reorganization Act,99 the director g£ social

welfare wa$ Ilconstituted as guardian of both the estate and the person of all

the wards of the state of Minnesota and other persons the guardianship of whom

has been heretofore vested in the state board of control, whether by operation

of law or by an order of court, without any further act or proceeding whatever."

the effect ot the Reorganization Act was reflected in sections 525.611

(termination of guardianship), 525.753 (commitment), and 525.78 (restoration to

capacity) of the Minnesota Statutes of 1941; for in each of those sections the

phrase "direotor of sooial welfare" was substituted for "state board of control."

Finally, in 1943 the legislature passed an act making the direotor £!

publio institutions "guardian of both the estate and person of all feebleminded

and epileptic persons, the guardianship of whom has heretofore been vested in

the state board of control or in the director of social welfare wheUler b,y

operation of lawaI' by an order of court without any further act or proceeding
100 101

Whatever • • ." 1'he Act of 1943 also expfessly amended sections 525.753
102

(commitment of feebleminded and epileptics) and ;25.78 (restoration to capacity)

80 as to substitute the phrase "director of public institutions" for Itdirector of
103 104

social welfare." Apparently section 525.611 (tet'mination of guardianship)

wae overlooked.
98. 2 Minn. stat. sec. 525.bll (1945) ~
99. Laws of Minn., 1949, c. 431, sec. 2 t2(10171 Minn. Stat. sac. 256.01,

subd. 2(10) (1941)
100. Laws of Minn., 1943, o. 612, see. 3; Minn. stat. sec. 246.01 (1945).

The act of 1943 also amended 1 Minn. Stat. sec. 256.01, subd. 2(10) (1941)
(see note 99 and text, supra) so as to exempt from its operation persons committed
as feebleminded or epileptio.

101. 2 Minn. Stat. sec. 525.753 (1941)
102. Id. sec. 525.78
103. Laws of Minn., 1943, c. 612, sec. 9, 13; 2 Minn. Stat. secs. 525.753,

525.78 (1945).
104. 2 Minn. Stat. sec. 525.611 (1941)
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105Evidently section 525.611 was enaoted to empowe~ the state boatd

of control to petition for the termination of its gUardianship over patient$

committed as feebleminded or epileptic. The director of social welfare was

substituted for the state board of control pursuant to the Reorganization Act

of 1939; 106 and the director of public institutions should have been substi-

tuted for the director of aocial welfare pursuant to the reorganization act of
107

1943. Assuming that to be true, section 525.611 became a superfluous statute

in 1947 when the legisla ture added to sec tion 5~5.78 (dealing wi tll res tara tion

to capacity), the following provision:

/lSubd. 51. When it appears to the director Lof public

institutionaZ that a person oommitted to his guardianship

is no longer in need of such guardianship, he may petition

the court of commitment, or the court to which the venue
108

has been transferred, for his discharge as such guardian.

OISUNc'r tREATMENT OF RES'roRAUON 'ro CiJ'ACI'rY AND

'rERIvlINA'rION OF GUARDIANSHIP'

OVER MENTALLY DEFICIENT AND EPILEPTICS
109

Section 525.78 treats separately the restoration to capacity of

the mentally deficient and epileptics, (aubd. 2) and the disoharge of the

105. 2 Minn. Stat. sec. 525.611 (1945)
106. Laws of Minn., 1939, c 431. See note 97 supra, and text.
107. Laws of Minn., 1943, c. 612. See notes 98, 99, 100, and 101,

supra, and tex t.
108. Laws of Minn., 1947, c. 62~ seo. 12.
109. 2 Minn. otat. sec. 525.78 (1945) as amended Laws of Minn. 1947,

c. 622, sec. 12.
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guardian of such patients (subd. 5). However, it might be questioned whether

there is any basis for distinguishing between restoration to capacity a~d dis-
110

charge of guardianship. Since 52;.753 makes mandatory the appointment of the

director of public institutions as guardian of committed mentally deficient and

epileptic patients, it would seem that a discharge of b~ardian8hip would nec

essarily imply restoration to capacity. Furthermore, the statutory definitions

of ltmentally deficient ll and "persons subject to guardianship II appear so similar

that it is doubtful whether it can be said that a person is capable of being

released from guardianship but incapable of being restored to capacity. A

mentally deficien t person is defined as lIany person, other than a mentally ill

person, so mentally defective as to require supervision, control, or care for

his own or the public welfare."lll 1m individual is subject to guardianship

when ". • • becaUSe • • • of • • • imperfec tion or de terioratlon of men tali ty

fiiil is incompetent to manage his person or estate ••• T1j,,12 It- might also

11.3be noted that the case of yinstad v. state Board gi Control, holding that

a mentally deficient patient may petition the probate court for restoration to

oapacitYt treats "termination of guardianship" and "restoration to capacity"

synonymously; and 2 Minn. Stat. sec. 525.60 (1945) states: "The guardianship

of a ward other than a minor shall terminate upon his death or upon his restor

ation to capacity." Or course, it can be said that 525.60 ia applicable only to
114

guardianships established ~nder 525.54 (the general provision for guardianship)
115

and not to those established by commitment under 525.753.

110. 2 Minn. stat. sec. 525.75.3 (1945) as amended Laws of Minn. 1947,
c. 622, sec. 5.

111. 2 Minn. Stat. sec. 525.749, subd. 6 (1945) as amended Laws of Minn.
1947 c. 622, sec. 1.

112. 2 ~inn. stat. sec. 525.54 (1945)
113. 169 Minn. 264, 211 N.W. 12 (1926)
114. 2 Minn. stat. sec. 525.54 (1.945)
115. 2 Minn. Stat. sec. 525.75.3 (1945).



MEANING or RESTORATION TO CAPACITY

Apparently commitment has little effect upon the patientls legal com·

patency; therefore the term "restora.tion to capacityll is meaningless, and use

of the courts to obtain "restoration" in uncontested cases seems unnecessary~

The term "final discharge" which does not imply a lack. of oapacity, should be

used in lieu of "res tora cion to capaci tyll.

VI. RECORDS OF COMMITMEN'f PROCEEDINGS

In view of the fae t tha t coromi tmen t has negligible efree t on the

legal status of the mentally ill, there is little reason for making judicial

commitment proceedings a matter of public record. Those proceedings contain

testimony and details which the mentally ill patient wouin undoubtedly prefer

to have withheld from public knowledge. Therefore, th~ records of the pro

ceedings Should be made available only upon the order of the judge.




