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. 13for Humanity and Builders Qutreach Foundation, and their individual volunteers when

.l4engaged in activities on their behalf; and

.15(8) a person who provides construction services with gross annual receipts of less

.16than $....... during a calendar vear.
.17(c) The requirements for registration under this section are not a substitute for, and

.18do not relieve a person from complying with, any other law requiring that the person be

. 19licensed, registered, or certified.
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.32 Subd. 5a. Registration and renewal application. (a) A person required to

. 33register with the commissioner under subdivision 4a must file a registration application

. 34electronically in the manner prescribed by the commissioner. The application for initial or

. 35renewal registration must include the following information:

.1(1) the applicant's legal name; assumed name filed with the secretary of state, if any;

. 2designated business address; physical address; phone number; and e-mail address;

. 3(2) the applicant's Minnesota tax identification number, if one is required or has

. 4been issued;
.5(3) the applicant's federal employee identification number, if one is required or

. 6has been issued;
.7(4) evidence of the active status of the applicant's business filings with the secretary

. 80f state, if one is required or has been issued;

. 9(5) for each of the applicant's directors; officers; governors; owners; partners;

.1omembers, managers, and partners of a limited liability company or limited liability

. 11partnership; and shareholders, except for shareholders with less than a ten percent interest

. 12_; the following information:

.13(1) the individual's full name, business telephone number, Social Security number,

.14and title at applicant's business;
.15(ii) the percentage of the applicant's business owned by each individual; and

. 16(iii) whether the individual personally performs construction services on behalf of
.17the applicant;

.18(6) whether the applicant has any employees at the time the application is filed;
.19(7) the name of the applicant's workers' compensation insurer, the policy number,

.20and the effective dates of coverage, or a description of the basis for exemption from

.21workers' compensation coverage laws;

.22(8) the unemployment insurance account number, if any;

.23(9) a certification that the person signing the application has reviewed it; that the

. 24information provided is true and accurate; and that the person signing is authorized to sign

.25and file the application as an agent of the applicant. The name of the person signing,

. 26entered on an electronic application, shall constitute a valid signature of the agent on
. 27behalf of the applicant; and
.28(10) a signed authorization for the Department of Labor and Industry to verify the

. 29information provided on or with the application.




7.30(b) A person's registration shall expire at the end of the calendar year following

7 . 31the year of initial registration and every two years thereafter. The registered person

7 . 32must remain registered while providing construction services for another person. The

7. 33provisions of sections 326B.091 to 326B.097 apply to this section, except that the initial
7 . 34registration and renewal fees under this section shall be $80 for each initial or renewal

b link 1n such

8.1(c) A registered person must notify the commissioner within 15 days after there is a

8.2change in any of the information on the application as approved. This notification must

8. 3be provided electronically in the manner prescribed by the commissioner. However, if

8. 4the business entity structure, legal form of the business entity, or business ownership has

8.5changed, the person must submit a new registration application and registration fee for

8 . 6the new business entity.

8.7(d) An application for registration is private data on individuals as defined in section
8.813.02, subdivision 12, and nonpublic data as defined under section 13.02, subdivision 9,
8. 9except for the information on the registration certificate described in subdivision 6a,

8.10paragraph (b), which shall be public data as defined under section 13.02, subdivisions

8.1114 and 15. However, the commissioner is authorized to share application data with the

8.12Departments of Revenue and Employment and Economic Development for purposes
8.130f enforcement of laws administered by those agencies. Information shared with the

8.14Departments of Revenue and Employment and Economic Development shall remain

8.15private and nonpublic data in the possession of the receiving agency unless otherwise

8.16provided by law.




. 27exemption-—certificate the business entity is a construction contractor under subdivision 4;

. 32independent-contractorexemption-eertificate there is a signed and dated wri

. 33between the business entity and the person for whom the construction services are
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.8 Subd. 6a. Web site. (a) The commissioner shall develop and maintain a Web site on

. 9which applicants for registration can submit a registration application and payment. The

.10Web site shall be designed to receive and process registration applications and payments

.11and promptly issue registration certificates electronically to successful applicants.

.12(b) The commissioner shall maintain the certificates of registration on the

. 13department's official public Web site, which shall include the following information:

.14(1) the registered person's legal business name, including any assumed name, as

. 15filed with the secretary of state;

.16(2) the person's business address designated on the application; and

.17(3) the effective date of the registration and the expiration date.
.18 Subd. 7. Prohibited activities. (a) The prohibited activities in this section are in

. 19addition to those in sections _

.20(b) An individual shall not perform or offer to perform construction services on

. 21behalf of a business entity of which the individual is a director; officer; governor; owner;

. 22partner; member, manager, or partner of a limited liability company or limited liability

. 23partnership; or shareholder, except for a shareholder holding less than ten percent interest

.24 DG AU unlcss

(3) tran dua

tten contract

. 34performed that describes the services to be performed and the payment for the services;




10.1 (4) alterorfalsifyranindependent-contractorexemption—eertifieate invoices or

10. 2bills for the construction services performed are submitted in the name of the business
10.
10.
10.
10.
10.
10.
10. . S G 3
10.10 (1) require an individual through coercion, misrepresentation, or fraudulent means to
10. 11adeptindependentcontractorstatus form a business entity;
10.12 (2)k p-individual-wheo-hasa
10.134
10.
10.15represent that the person is a construction contractor unless the person is a construction

payment is

10. 16contractor under subdivision 4;-e¢
10. i
10.
10.
10.20perform or provide construction services for another person if the person performing the

10.21construction services is not registered as required by subdivision 4a; or

AORSOBNRIRES <hall not:

10.31(1) pay a person that is not named in a contract for construction services, or pay a
10.32person without receiving an invoice or from the person; or
10.33(2) contract with l_l pay another person to perform construction services if the other

10. 34person is not registered under subdivision 4a.

11.1(e) This subdivision does not apply to an employee of a SISO _

performing the
11. 2construction services, if tm 0

related to employment of
11. 3the individual at the time the construction services were performed.

11.4 Subd. 8. Enforcement; remedies and penalties. An-individual-erperson-who-

01 was in compliance with laws




. Tthe-assignedrisk-safetyaccount: (a) The commi
.8326B.081 to 326B.085 to enforce this section. Notwithstanding the maximum penalty
.9amount in section 326B.082, subdivisions 7 and 12, the monetary penalties for violation

i i ssioner is authorized to use sections

.100f this section shall be as provided in paragraphs (b), (c), and (d).
.11(b) The commissioner may assess a monetary penalty against an unregistered person

.12who is required to be registered, in violation of subdivision 4a, as follows:

.13(1) for the first violation, the commissioner may assess a monetary penalty of
.143%$2.,000. If the person registers within 30 days of the date of the order, $1,500 of the
. 15penalty shall be forgiven; and

.16(2) for the second and each subsequent violation, the commissioner may assess a
.17penalty of up to $2,000.
.18(c) The commissioner may assess a monetary penalty against a - Construc ion contractor

who, in the

11

19course of that - M's business, directly pays an unregistered person

for construction

. 20services performed by the unregistered person, in violation of subdivision 7, paragraph
.21(d), clause (2), as follows:

.22(1) for the first violation, the commissioner shall issue a notice of violation under
.23section 326B.082, subdivision 6; and

.24(2) for the second and each subsequent violation, the commissioner may assess a
.25penalty of up to $2,000.

.26For purposes of this paragraph, all payments to an unregistered person for

. 27construction services on a single project site shall be considered a single violation. It shall

.28not be a violation for a person to pay an unregistered person if the unregistered person was

. 29registered at the time the contract for construction services was entered into.
.30(d

.32(e) Monetary penalties under this section shall be payable to the commissioner for

. 33deposit in the assigned risk safety account under chapter 79.







13.
13.

13
13
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18 Subd. 13. Rulemaking. The commissioner may, in consultation with the
19commissioner of revenue and the commissioner of employment and economic

.20development, adopt, amend, suspend, and repeal rules under the rulemaking provisions of
.21chapter 14 that relate to the commissioner's responsibilities under this section as amended

.22by this act. This-subdivision-is-effective May 26,2007

13.

23  Subd-—14- Fee: The-certificatefeeforthe-original applicationand for the renewal-of

14.
14.
14.
14.

14
14

14.
14.
14.
14,
14.

14

1 Subd. 16. Data classified. Data in applications for an independent contractor

2exemption certificate and any required documentation submitted to the commissioner are
3private data on individuals as defined in section 13.02. Data in exemption certificates
4issued by the commissioner are public data. Data that document a revocation or

.5cancellation of an exemption certificate are public data. Upon request of the Department
. 60f Revenue or Department of Employment and Economic Development, the commissioner

7may release to the requesting department data classified as private under this subdivision
8or investigative data that are not public under section 13.39 that relate to the issuance or
9denial of applications or revocations of certificates.

10 Subd. 17. Advisory task force on employee misclassification. (a) The
11lcommissioner of the Department of Labor and Industry shall appoint an advisory task

.12force on employee misclassification and "off-the-books" payment of workers in the
14.
14.
14.
14.

13construction industry. The advisory task force shall consist of the following members:
14(1) the commissioner of the Department of Labor and Industry or designee;

15(2) the commissioner of the Department of Employment and Economic Development
16or designee;



14.
14.

14
14

14

14.
14.
14.
15.
15.
. 3The commissioner of the Department of Labor and Industry or designee shall serve

15
15

15

15

15.
15.
15.

17(3) the commissioner of the Department of Revenue or designee;
18(4) the attorney general or designee;

.19(5) a representative appointed by the Minnesota County Attorneys Association;

.20(6) two members who are members of a labor organization that represents members
14.
14.
14.
14.
14.
14.
14.
14.
14.
14.
14.
14.

21who perform public or private sector commercial or residential building construction
220r improvement services;

23(7) one member who is a general contractor or a representative of general contractors
24that performs public or private sector commercial building construction or improvement
25services;

26(8) one member who is a general contractor or a representative of general contractors
27that performs public or private sector residential building construction or improvement
28services;

29(9) one member who is a subcontractor or a representative of subcontractors that
3operforms public or private sector commercial building construction or improvement
31services;

32(10) one member who is a subcontractor or a representative of subcontractors

.33that performs public or private sector residential building construction or improvement

34services; and

35(11) up to three additional members who perform public or private sector commercial
36or residential building and construction or improvement services including one member
1who is an independent contractor with a current independent contractor certificate; one
2member who is a limited liability corporation; and one member who is an employee.

. 4as the advisory task force chair. The advisory task force shall meet on a regular basis.
15.
15.
15.
15.
15.

5(b) The advisory task force shall have the following duties:

6(1) advise the commissioner on the development, implementation, and coordination
70f enforcement activities, including information sharing and joint investigation and
8prosecution of persons who violate laws under the jurisdiction of the Department of
9Labor and Industry, Department of Employment and Economic Development, and the

.10Department of Revenue; and
15.
15.
15.
15.
15.
15.
.17EFFECTIVE DATE.This section is effective January 1, 2012, except (1) the new
15.

11(2) advise the commissioner on the development and adoption of necessary
12legislation, regulations, policies, and procedures.

13(c) The advisory task force shall expire and the terms, compensation, and removal of
l4amembers shall be as provided in section 15.059, subdivision 6.

15(d) The advisory task force shall, prior to its expiration, report to the legislature a
1esummary of the advice it provided to the commissioner.

18rulemaking authority in subdivision 13 is effective March 1, 2012, and (2) the amendments

19in this section do not apply to the regulation of an independent contractor exemption
20certificate issued before January 1, 2012, under Minnesota Statutes 2010, section 181.723,

21subdivision 5, and shall not be effective for a person holding that exemption certificate




15

15.
.24 Subd. 3. Applicable law. "Applicable law" means the provisions of sections

15

15.
15.
15.
15.
15.
15.

15

16.
16.
16.
16.
16.
16.
. 7certificate issued before January 1, 2012, under Minnesota Statutes 2010, section 181.723,
16.
16.

16

.22until the exemption certificate expires, is revoked, or is canceled.

23 Sec. 2. Minnesota Statutes 2010, section 326B.081, subdivision 3, is amended to read:

25181.723, 327.31 to 327.36, and this chapter, and all rules, orders, stipulation agreements,
26settlements, compliance agreements, licenses, registrations, certificates, and permits
27adopted, issued, or enforced by the department under sections 181.723, 327.31 to 327.36,
28or this chapter.

29EFFECTIVE DATE.This section is effective January 1, 2012, except the
30amendments in this section do not apply to the regulation of an independent contractor

. 31exemption certificate issued before January 1, 2012, under Minnesota Statutes 2010,
15.
15.

32section 181.723, subdivision 5, and shall not be effective for a person holding that

33exemption certificate until the exemption certificate expires, is revoked, or is canceled.

1 Sec. 3. REPEALER.

2(a) Minnesota Statutes 2010, section 181.723, subdivision 17, is repealed on May
315,2011.

4(b) Minnesota Rules, parts 5202.0100; 5202.0110; 5202.0120; 5202.0130;
55202.0140; 5202.0150; and 5202.0160, are repealed on January 1, 2012, except that
6they shall remain in effect for the regulation of an independent contractor exemption

8subdivision 5, and shall remain in effect for a person holding that exemption certificate

guntil the exemption certificate expires, is revoked, or is canceled.
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May 12, 2011

Ms. Cynthia Valentine

Chair, Advisory Task Force on Employee Misclassification
Minnesota Department of Labor and Industry

443 Lafayette Road N.

St. Paul, Minnesota 55155

Dear Ms. Valentine,

Thank you for the opportunity to serve on the Advisory Task Force on Employee Misclassification,
and for your work chairing this important group. For almost two years, this Task Force has studied,
discussed, and debated the significant problems related to employee misclassification, cash payment,
and fraudulent payment schemes in the construction industry. We have weighed proposals to counter
these unlawful and/or unfair practices with the burdens such proposals place on businesses in the
industry that play by the rules.

In the end, through a lengthy process of give and take, the Task Force has made recommendations
that take into account these thoughtful and deliberate discussions. I believe that these proposals
accurately reflects the sentiment of the members of the Task Force as well as many specific policy
suggestions by individual members of the Task Force. These proposals incorporate concerns made by
state agencies, general contractors, subcontractors, small residential home builders, construction
employees, and independent contractors.

I strongly support each of the three recommendations in this report: (1) that the Department of Labor
and Industry continue to educate the construction industry about misclassification and its
consequences for businesses and workers; (2) that state agencies increase their coordination in
enforcing existing laws related to misclassification; and (3) that legislation be enacted that would help
to ensure a fair playing field in the construction industry.

Again, thank you for leading this important work.

Sincerely,

LMk

Kyle Makarios
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James E. Moore
Executive Secretary-Treasurer
Minnesota Office:
700 Olive Street, St. Paul, MN 55130
Phone 651-646-7207 Fax 651-645-8318
www.northcountrycarpenter.org
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Services
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Co,, Inc.

Tom Sloan
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May 13, 2011

Cynthia Valentine

Chief Information Officer

Minnesota Department of Labor and Industry
443 Lafayette Road N.
St. Paul, Minnesota 55155

Re: AGC of Minnesota Comments to the Advisory Task Force on Employee
Misclassification Report to the 2011-2012 Biennium, Eighty-Seventh Legislature

Dear Ms. Valentine:

Although the AGC of Minnesota generally supports the descriptions and recommendations
included in the Advisory Task Force on Employee Misclassification Report to the 2011-2012
Biennium, Eighty-Seventh Legislature (the “Report™), we do have two significant concerns
about the proposed legislation included in Appendix B to the Report.

First, Subdivision 7(b) of the proposed revisions to Minn. Stat. §181.723 would make
individual directors, officers, owners, and managers of construction companies personally
liable for penalties and fines if, for example, their companies inadvertently failed to renew a
registration or a secretary of state filing or failed to obtain a signed and dated written
contract. Among other problems, such a clause would undermine one of the primary benefits
of incorporation — the protection of individuals and individual assets from the business
liabilities of the company.

In addition, Subdivision 7(d) of §181.723 would make it a violation of the statute for a
construction company to pay a subcontractor or supplier without a written contract and a
written invoice. The realities of the construction industry are such that it simply is not always
possible to comply with this proposed requirement, especially for smaller contractors,
subcontractors, and suppliers.

AGC of Minnesota



