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of others; and,

...initiating actions which would prevent prejudice and discrimination

.against individuals or groups in League-sponsored activities.

This document may be duplicated by member schools of the MSHSL
and others may duplicate with permission

Published January, 1993
by the

inn~s()ta St~teHighSchool League
reeway Boulevard



A manual to assist Minnesota high schools to
conduct a self-review of their athletic programs

Published by the:

Minnesota State High School League

prepared with the technical assistance
of the

Minnesota DejJartmeJnt



fEducation
Department of Education

David Stead, Executive Director, Minnesota State Hi
Dorothy E. McIntyre, Associate Executive Direct

Committee Members:

Jim Sauter, Deputy Commissioner, Minnesot
Lorie Schulstad, EEO Compliance Special'

Staff Liaisons:

In April 1992, the Minnesota State High School League and the Minnesota State Department of
Education initiated a joint project with the for?1~~ion of an ad hoc Sports Equity Comm!tt~e.
The Committee was charged with the ~esponsIbIhty. to develop ~ umfor tuden~ ~t~l.etIc mterest
survey and to compile information WhICh could assIst schools WIth t onsIbIhtIes to
comply with state and federal laws.

Both organizations appreciate the efforts and assistance provid
Committee:

Linda Delano, Athletic Direct ity
Robert Dildine, Consult f Education
Amy Dragland, Stud gh School
Robert Endersbe, P . School
Sharon Euer ato West High School
Brent Gish, Public Schools
Patricia dent, Farmington Public Schools
Peggy aI, International Falls High School
Ann K , Sc oard Member, Minneapolis Public Schools
Phyllis Kahn, State Representative, St. Paul
Kenneth LaCroix, Superintendent, Hastings Public Schools
Dwight Lundeen, Athletic Director, Becker High School
Mary Mackbee, Central Office, St. Paul Public Schools
Eric Ruzicka, Student, Hutchinson High School
Duane Swensen, Superintendent, Belgrade-Elrosa-Brooten Public Schools
Judy Swenson, Parent, Community Education Office, Rochester
Chet Thompson, Athletic Director, Norman County West High School
John Washington, Athletic Director, Patrick Henry High School, Mpls.
Mitzi Witchger, Parent, Wayzata School District, Plymouth

Special thanks to the Sub-Committee of Schulstad, McIntyre, Dildine, Euerle, Delano, Endersbe,
LaCroix, and Swenson who contributed valuable time, and insights to the development of the
student interest survey and this manual, and to our allied state activities associations and profes
sional colleagues who shared information and their expertise.



An Open Letter to Minnesota Schools 3

An Historical Perspective : 5

Increasing the Interest and Awareness of Girls in Athletics rWJ..l:r: .. ·{r~) ..·~.. ·f1 ..Wl'·rt: ..rnl · ·11

Providing A Po,itive Envi",nmcnt fm Female Athlcte' tJtr 1; !!l _ lJ \!I I£..dh 15

MAR 29 1995 -
Questions and Answers: A Minnesota Perspective LH~tMAIJ.II.f..Rf,f.tJ~bi\!(,c ..I::I-8RAR:y 19

Title IX, Section 106.41, Athletics $,TM1..QUIC£..S.UH.OJNG 29

Minnesota Statute 126.21 ~.. :.~.~.~'..~~.~.~~,~ .30

State Board Rules 3535.3000-.3700 .33

The Language of Gender Equity in Sports 37

Conducting A Self-Review: A Grassroots Approach .41

Information To Be Gathered For The Self-Review Committees .43

Title IX Equity Components and Summary Charts .47

Equity Components:

1. Accommodation of Interests and Abilities 51

2. Equipment and Supplies 65

3. Scheduling of Games and Practice Time 71

4. Travel and Per Diem Allowance 75

5. Coaches 79

6. Locker Rooms, Practice and Competitive Facilities 85

7. Medical and Training Facilities and Services 91

8. Publicity 99

9. Support Services 105
10. Final Factors, including athletic fees and awards, tutors/special needs,

post-secondary recruitment, and sexual harassment.. ll1

Equity: Final Report of GEAR Committees to the District .123

Appendix A: Resources and Reference Information 125

Appendix B: Model of a Student Interest Survey 129

Appendix C: Model of A District Grievance/Complaint Procedure 131

Appendix D: Model of a District Sexual Harassment Policy .135

Appendix E: MSHSL Sexual Harassment Policy and Consequences 141

Appendix F: MSHSL Code of Commitment to Be Multicultural, Gender-Fair and Disability Aware (Inclusive) .. 145

Appendix G: Title IX: Part 106, Rules and Regulations 147

Appendix H: Title IX: 1979 Policy Interpretations 159

Appendix I: December 1992 Letter from OCR, Washington, D.C. .171

1





SECTION ONE

Our state of
Minnesota and its
high schools can take
justifiable pride in
the growth of girls

athletics since the 1970s. As your district devel
oped its program, state and federal laws reflect
ed public support for the elimination of sex
discrimination in athletics and the opportunities
for girls expanded and multiplied.

But we cannot rest on past accomplishments. In
the 1990's, school districts must closely monitor
their athletic programs to ensure that sports
offerings are equitably meeting the interests and
abilities of their students.

The commitment of the Minnesota State High
School League and the Minnesota Department
of Education to ensuring that young women
have equal access to our athletic programs led to
the creation of the Sports Equity Committee and
to this manual and its model for a self-review of
each member school's athletic program.

The purpose of the manual is to compile infor
mation in one document that will provide guide
lines for Minnesota schools in their independent
assessment of the status of gender equity.

We believe that it is important that school
administrators, school board members, and
school personnel exercise their responsibilities
to establish athletic activities which equitably
serve the needs of the young men and women in
the schools of Minnesota. There are tough
decisions ahead. Districts are facing challenges
today in providing athletic programs for their
students. Budget limitations can result in reduc
tions in staff, programs and extracurricular
activities. However, we are convinced that if
Title IX, M.S. 126.21, State Board Rules and the
remedies they prescribe are properly implement
ed and administered, gender equity can be
reached while costly and unnecessary conflict
and litigation in the area of sex discrimination in
athletics can be virtually eliminated.

As you read through this manual,
we've gathered inJrOI'm:ation
federal agencies, dnlwiimr
and expertise of
tant, the manual de:scrib(~s

blueprint for rellCltlng on",hf UHVU,,-U

rp,,,p.'\XT of the UlU,H_l.lv pr02:ralrl.
have historically

unljerrer)re~)entedgender. The informa-
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tion gathered will enable your district to assess
the status of gender equity, i.e., to determine if
girls and boys are provided with equivalent
opportunities throughout the athletic program.

You'll become familiar with the acronym,
GEAR. It stands for "Gender Equity in
Athletics Review."

The manual is divided into five (5) sections:

Section One: includes an introduction and brief
history.

Section Two: provides strategies which can
affirmatively increase girls' interest and aware
ness of sports and create a positive environment
for their participation. '

Section Three: includes the laws and interpre
tations which define gender equity and sex
discrimination.

Section Four: provides a description of
conducting a self-review with Title IX informa
tion and charts. Briefly, it includes two steps:

Step One: establish your Gender Equity
in Athletic Review (GEAR) Committee
composed of individuals from inside
your district who will review the overall
athletic program. This internal review
is recommended for all member schools
of the League.

Step Two: is a recommended activity
for you to consider. Establish a GEAR
2 Committee of individuals from
outside your district who would review
your sports offerings and assess how
you are meeting the interests and abili
ties of the students in your district. The
Committee would provide advice and
recommendations from a neutral and
supportive viewpoint.

Section Five: includes reference information,
models of policies and other resources.

While the League does not have authority to
nr,n"iirlp. specific interpretations or to rule on
compliance in a district, it does have a
compelling interest in assisting its member
schools to meet the spirit and intent of gender
equity.
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It must be clearly'understood.that.tlzis.11l~nualis

not a legal docull1.elzt.l'heillterpreta.tignsHre
provided as we understand the regulations. We
have gathered infonllation!rol1zaZlthorities
responsible for cOl1tpliance with state and
federal laws. Howevel; the final decisions
ultimately rest with the monitoring agencies and
courts who are responsible for enforcing these
standards.

In these pages, you will find that there is no
single answer to the question: is our district's
program in compliance? It requires an analysis
of each piece and of the total athletic program
ofyour district.

This self-review will be followed by continual
monitoring of the effect of each decision on
gender equity.

After those disclaimers, let's talk about the
blueprint in this manual. The information which
follows will guide you through an important
process of conducting a self-review. It will
compile the data needed to support your
decisions and determine steps needed, if any, to
provide gender equity throughout the program.

A self-review is an important step to prevent
problems from developing and to provide a
composite picture of your efforts to comply with
state and federal laws .

Let's be clear about our goals. Gender equity is
more than "being in compliance" with a law. It
is a spirit, a personal ethic, a community and
state commitment to doing ~what is fair and right
for all of its children. It means creating an
atmosphere and environment where the opportu
nities and resources of your district are fairly
distributed to girls and boys and where no
student, coach or administrator experiences
discrimination on the basis of their genda

Parents sometimes find themselves faced with
one piece of pie left in the pan, and two children
who want their fair share. One solution is to
give one child the knife to cut the piece in half,
and the other child gets first choice. The
analogy provides us with the spirit and ultimate
goal of gender equity: an athletic program that
divides resources, facilities and opportunities in
half and either half would be acceptable to the
girls or to the boys.

Why this emphasis now?

... it's the larv! Schools have been
required to be in compliance with Title
IX since July 1978.

... it's costly to procrastinate. In
February 1992, the Supreme Court
unanimously held in Franklin vs.
Gwinnett County Public Schools that
monetary damages can be awarded to
those who file sex discrimination
complaints under Title IX.

... it's important to our country's future
to eliminate barriers and ensure that
females have the opportunity to reach
their full potential as citizens in our
democratic society.

At this point, someone is asking, "do we have to
do this?"

It's your decision. One thing is clear: conduct
ing a self-review stands as visible evidence that
your district wants to take every step available
to ensure equity for all of its students, girls and
boys. As one superintendent phrased it, "this is
an opportunity for us to do our best."

We're confident that your response is, "let's get
started!"
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Throughout history, female athletes have faced
resistance and adversity in response to their
desire to participate in sports.

At the turn of the century, female athletes had
fought for the right to play and had won, only to
lose again in the 1920's when Mrs. Hoover and
the National Amateur Athletic Federation
(NAAF) turned off the spotlight and created the
"dark hole" which was to endure for nearly fifty
years.

After women had gained the right to attend
college in the l850s, the new women's schools
provided courses in health and physical educa
tion amid dire predictions that the stress and
demands of education would produce sickly,
barren bodies. Bicycling had become the social
rage and the bloomers worn are credited with
making the change into looser clothes for
women and ultimately, the freedom to enjoy
sports.

By 1884, the U. S. Commissioner of Education
gave a favorable report on women's health in
the schools because of their strong physical
education programs. By the 1890's, most
schools had built gymnasiums and offered sports
programs for their female students. Competitive
sports were a natural outgrowth of these classes
and women were attracted to them. Nationally,
basketball was introduced in 1891, volleyball in
1893 and field hockey in 1897. Soon, competi
tive sports replaced sports for exercise and
social activity.

By 1900, instruction in sports was an integral
part of many college physical education depart
ments, and it was the team sports that the
women flocked to, especially basketball.
However, with more organized team competi
tion came media coverage and more spectators,
which raised the concerns of various organiza
tions.

In 1917, the Athletic Conference of American
College Women issued a statement opposing
intercollegiate competition for women. Mrs.

Herbert Hoover, First Lady, formed a committee
in 1923 to study the dubious practice of schedul
ing men and women's double-header basketball
games. Their inspection of games showed
women in "gym" uniforms playing in front of
male spectators. She and her committee recom
mended that such practices stop in the name of
decency. The National Amateur Athletic
Federation added its support and the number of
colleges sponsoring women's varsity competi
tion throughout the country dropped from 22%
in 1923 to 12% in 1930. Women's sports gener
ally became uncompetitive events, usually
called "playdays' and "sportsdays."

As one writer, Barbara Jane Walter wrote, "the
golden era of women's intercollegiate athletics
ground to a shameful halt." Ms. Walter's
article,"Mrs. Hoover's holy war on athletics,"
womensports"l magazine, describes how it
happened:

The Army, the Navy, the Boy Scouts and
the churches gassed up Mrs. Hoover's
bandwagon in 1923 by forming the
National Amateur Athletic Federation
(NAAF). The NAAF made official the
general dissatisfaction with athletics at
the time. There were two beefs: (1) the
military alerted people to how unfit the
men consigned to fight in the 1917 war
had turned out to be; and (2) this got
them thinking it had something to do
with athletes being exploited for the
sake of the few at the expense of the
many.

Mrs. Hoover headed up the Women's
Division of the NAAF, and the
Committee on Women's Athletics (a
policy-making group formed in 1917 by
the physical educators' national organi
zation) hopped right on board. Both the
men's and ,vomen 's groups vowed to nip
"exploitation" in the bud, but as it
turned out the men sort of gave up the
ghost and went back to the Army, Navy
and Boy Scouts while the women kept

Se(~tionOne: Introduction 5



right on in their vigilance to eradicate
sweat.

The NAAF was successful: by 1930 the
number of colleges sponsoring varsity
competition dropped by 22% to 12%.
Gradually it became all right to exploit
males again but the women never did
quite get out from unda

While NAAF's motto became "a game
for evelY girl and a girl in evelY game, "
their enthusiasm for participation did
not spill over to the exceptional athlete
capable to learning highly competitive
skills and they officially opposed female
participation in the 1928 Olympics."

The high schools shared the after-shocks of the
demise of women's intercollegiate sports, losing
their interscholastic teams in the wake of
negative criticism of females in competition.
One high school sport affected was girls
swimming and diving. Girls high school
swimming in Minnesota enjoyed a state girls
swimming meet from 1928 - 1942 sponsored by
the Minnesota State High School League. The
meet was held on the Iron Range with the
schools who had built swimming pools during
the growth of iron mining. The meet ended
after 1942 with no recorded action in League
annals to indicate who made the decision or
why.

Girls high school basketball teams were playing
in local conferences across Minnesota through
the 1920's and 30's. Often the girls played the
first game followed by the boys game. In some
areas, the train was the common mode of trans
porting teams.

A girls basketball team in Grand Meadow
compiled a record of 94 straight wins between
1929 and 1939. During the 1992 celebration of
National Girls and Women in Sport Day at the
State Capitol, a member of the Grand Meadow
team, who had worked in the superintendent's
office as a senior student, recalled the superin
tendent showing her a letter from "some govern
ment office" that said the school was to stop
sponsoring its girls basketball team. The
woman recalls that the superintendent threw the
letter in the wastebasket, but, she noted, the
team was disbanded one year later in 1939.

The scenario was repeated across the state. As a
result, high school girls shared the same fate as
the collegiate women, i.e., an occasional play
day or sports day, or use of the gymnasium for
intramurals or Girls Athletic Association
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(GAA) when the boys teams were away from
school.

The theme was the same across the country, i.e.,
the inability of girls and women to compete in
athletics. National organizations supported this
position. In 1933, the President of the American
Physical Education Association said, "External
stimuli such as cheering audiences, bands,
lights, etc., cause a great response in girls and
are apt to upset the endocrine balance. Under
emotional stress, a girl may easily overdo.
There is the widespread agreement that girls
should not be exposed to extremes of fatigue or
strain, either emotional or physical...In addition,
custom and good taste should always influence
in questions of public display, costumes, publici
ty."

The Division of Girls and Women's Sports
(DGWS) of the American Association for
Health, Physical Education and Recreation
(AAHPER) developed rulebooks for female
sports and set a philosophy that encouraged, 'a
girl for every sport and a sport for every girl.'
Intramurals, playdays and sports days with
limited competition became the standard. As a
result, the good intentions of men and women
and their professional concerns for protecting
females from abuse denied competitive opportu
nities to two generations of girls and women.

And then came the 1960 Summer Olympics and
Wilma Rudolph.

In 1960, the Summer Olympics featured an
outstanding track and field athlete. Wilma
Rudolph, shown on television with her gold
medals, became the catalyst for the obvious
questions to be raised: where are the United
States' other female athletes? If it is good for
Wilma Rudolph, why isn't it good for our
daughters?

And the new era began in the 1960's which
would lay the groundwork for a competitive
athletic program for girls and women.

Nationally, the National Association for Girls
and Women in Sport (NAGWS) began conduct
ing institutes across the country to determine the
future of female in sports. The philosophy and
myths regarding competitive sports were
challenged and leaders in each state began to
raise questions.

In Minnesota, it began in 1960 with a group of
women who had a vision for change. As teach
ers and administrators in local high schools and
colleges, they began organizing events, begin-
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ning with gymnastics. They planned and
conducted training workshops which mobilized
interest across the state, investing their time and
energies and risking their careers to break the
stereotypes and myths which surrounded
females in sports. Young women and their
teachers/advisors flocked to these events, clearly
demonstrating their desire for information and
the opportunity to participate. Soon, the activi
ties expanded to other individual and team
sports sponsored by the Minnesota Division for
Girls and Womens Sports (MDGWS), a branch
of the Minnesota Association for Girls and
Womens Sports (MAHPER).

During this period, the Health and Physical Ed
ucation Section of the Minnesota State Depart
ment of Education led by Dr. Carl Knutson was
instrumental in conducting high school leader
ship workshops across the state for schools to
learn about the benefits of expanded opportuni
ties for girls as well as support through revised
rules and standards.

In 1965, a study committee was established by
the Minnesota Association for Health, Physical
Education and Recreation (MAHPER) to
develop a position statement regarding girls
interscholastic sports. In May 1966, the
committee met with the Minnesota State High
School League through Beverly H. Hill,
Executive Director. In June 1967, the commit
tee provided the MSHSL Board of Control with
a report which stressed the need for regulations,
the League as the appropriate body to administer
the program; the establishment of a Women's
Advisory Committee to the League which
would make recommendations to the Board, and
that the girls program should be developed to
meet their needs. An inservice program was
conducted with MSHSL District Officers in
December 1967. In March 1968, the MSHSL
Representative Assembly approved a resolution
that the League should be responsible for
administering a girls interscholastic program
and that bylaws be developed.

In March 1968, the Minnesota State High
School League established an ad hoc committee
to develop a set of proposed rules for inter
scholastic girls athletics. In December 1968, the
Board submitted the proposed Bylaws forGirls
Athletics to the MSHSL Representative
Assembly. In March 1969, the Assembly passed
the amendments and girls athletics becallle an
official program of the Minnesota State High
School created a position
on its it in July 1970

itklivil rlll~1 cllatlsed with the responsibili
de'velon their girls inter-

scholastic athletic program.

Minnesota high schools began to create teams,
employ coaches and develop competitive sched
ules for girls teams in a variety of activities.
The League established statewide seasons and
district and region tournaments were conducted
in various sections of the state.

The first state tournament was initiated in 1972:
track and field. (Note: a Minnesota metropoli
tan newspaper printed the meet results in the
Women's Section of its Sunday paper.) It was
followed by gymnastics, tennis and volleyball in
1974-75; basketball, cross country running,
swimming and diving, and cross country and
slalom skiing in 1975-76; golf and softball in
1976-77; and soccer in 1980-81. The number of
varsity girls teams increased from 424 in 1971
72 to 2,823 in 1981-82.

Prior to 1970, there were less than 300,000
female participants in high school athletics
nationwide. It should be noted that schools
across the country between 1970-1974 added
programs for an additional one million female
participants without any stimulation from the
government. This four-year growth period has
never been equaled.

State and Federal Rules and Legislation:

The Minnesota State Department of Education
moved in 1972 to support the newly emerging
girls athletic program by issuing a policy state
ment on sex equity. It covered extracurricular
sports as well as instructional materials and
regular classes and course work. The State
Board of Education adopted a regulation which
stated that schools could lose state aid for failure
to equitably provide course, activities and athlet
ics to students of both sexes. This regulation is
now Minnesota Statute 124.15.
Congress in 1972 passed a law called Title IX of
the Education Amendments. They were 37
words which would change the face of athletics
in America:

"."no person in the United States shall,
on the basis of sex, be excluded from
participation in, be denied the benefits
of, or be subjected to discrimination
under any educational program or
activity receiving financial or federal
assistance. "

Simply put, the law says that girls and boys are
equally important, shall be treated fairly and
shall have a chance to participate in educational
activities based on interest and ability.

Introduction 7



Competitive athletics would become a key
component of Title IX interpretations.

In 1976, the Minnesota Legislature passed a law,
M.S. 126.21, which provides for equal opportu
nity for members of both sexes to participate in
athletic programs. Shortly after, the State Board
of Education promulgated rules to implement
this section of law which prevents discrimina
tion in elementary and secondary school athletic
programs operated by educational institutions.

By 1978, when Title IX regulations were to be
enforced by all schools, there were 1.8 million
girls participating in high school athletics,
comparable to the rates of the 1990's.

In 1984, school and collegiate athletic programs
were affected by a court decision, the Grove
City College v. Bell, when it limited Title IX's
coverage to include only those specific
programs or activities which actually received
federal funds. Fortunately for Minnesota
athletes, M.S. 126.21 and M.R. 3535 continued
to ensure equal opportunity under their provi
sions.

In 1988, Title IX's broad coverage was once
again guaranteed by the Civil Rights Restoration
Act, passed by Congress on March 22, 1988,
over President Reagan's veto. The Civil Rights
Restoration Act directly reversed the Supreme
Court's decision in Grove City College v. Bell.
With the Grove City notion of "program speci
ficity" clearly rejected by the Congress, Title IX
prohibits sex discrimination in nearly all aspects
of education in this country.

A significant court decision affecting all schools
occurred on February 26, 1992, when the United
State Supreme Court in Franklin v. Gwinnett
County Public Schools held that monetary
damages could be awarded to Title IX plaintiffs
who suffer sexual harassment and other forms of
sex discrimination by their schools in violation
of their civil rights.

This decision clearly encourages all MSHSL
member schools to take preventative actions
which will address all forms of sex discrimina
tion and in this specific area, to bring their
athletic programs into compliance with state and
federal laws, thereby avoiding costly litigation
and potentially large sums of monetary damages
awarded to a student plaintiff.

So what are the issues of the 90's? Clearly, the
focus is on change: changing paradigms and
revisiting old boundaries and eliminating myths
and stereotypes. It means listening to your

8

students. What do students want to play? Is
your school offering what students are interested
in, or what adults want to watch because they
played those sports?

Your decisions are history-in-the-making! Let's
work on it together!!

lWalter, Barbara Jane, "Mrs. Hoover's holy war
on athletics,"womensports magazine,"
September 1974.
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TEN MOST POPULAR BOYS SPORTS
Schools Participants

BOYS GIRLS 1. Basketball 16,469 1. Football 912,845
Number of Number of Number of Number of 2. Track & Field (Outdoor) 14,034 2. Basketball 518,127

Schools Participants Schools Participants 3. Football 13,826 3. Baseball 433,684
4. Baseball 13,722 4. Track & Field (Outdoor) 417,451

4 188 13 277 5. Cross Country 10.470 5. Soccer 236.082
*141 *2398 *272 *7037 6. Golf 10,025 6. Wrestling 229,908

13,722 433.684 **52 **541 7. Tennis 8,845 7. Cross Country 154,119
16,469 518.127 15.934 391,612 8. Wrestling 8,392 8. Tennis 145,374

649 7.886 620 6.588 9. Soccer 7,025 9. Golf 132,847
8 147 11 197 10. Swimming & Diving 4,294 10. Swimming & Diving 79,998

28 879 28 935
10,470 154.119 9.592 110,409 TEN MOST POPULAR GIRLS SPORTS

138 594 17 54 Schools Participants
14 78 21 141 1. Basketball 15.934 1. Basketball 391,612
44 817 38 432 2. Track & Field (Outdoor) 13,782 2. Track & Field (Outdoor) 327,183

FIELD HOCKEY 1 40 1,434 49.160 3. Volleyball 12,095 3. Volleyball 293.948
FOOT8ALL-11-man 12,768 890.041 **29 **117 4. Cross Country 9,592 4. Softball (Fast Pitch) 221.510

9-man 305 5.591 *1 5. Softball (Fast Pitch) 9.015 5. Tennis 139,433
8-man 596 12.905 **2 6. Tennis 8,795 6. Soccer 135,302
6-man 157 4.308 7. Soccer 4.665 7. Cross Country 110,409

GOLF 10.025 132.847 **4.277 **42.368 8. Swimming & Diving 4.385 8. Swimming & Diving 93,490
GYMNASTICS 279 3,475 1.604 22.849 9. Golf 4.277 9. Field Hockey 49,160
HEPTATHLON 2 3 51 186 10. Softball (Slow Pitch) 2.093 10. Golf 42,368
ICE HOCKEY 925 22.817 **34 **122
JUDO 21 156 5 12 SPORTS PARTICIPATION SURVEY TOTALS
LACROSSE 413 20.883 258 10.544 Year Boy Participants Year Girl Participants
PENTATHLON 52 83 1971 3.666.917 1971 294,015
RIFLERY 135 1.831 79 613 1972-73 3.770.621 1972-73 817,073
SKIING (Cross Country) 375 4,413 349 3.540 1973-74 4.070.125 1973-74 1.300,169

(Alpine) 358 5,497 330 3,305 1975-76 4.109.021 1975-76 1.645,039
SOCCER 7.025 236,082 4.665 135.302 1977-78 4.367,442 1977-78 2.083,040
SOFTBALL (Fast Pitch) 61 1.070 9.015 221.510 1978-79 3.709.512 1978-79 1.854,400

(Slow Pitch) 12 194 2.093 42,894 1979-80 3.517.829 1979-80 1,750,264
SWIMMING & DIVING 4,294 79.998 4.385 93,490 1980-81 3,503.124 1980-81 1,853,789
TENNIS *8,845 *145,374 *8,795 *139,433 1981-82 3,409.081 1981-82 1,810.671
TRACK & FIELD (Indoor) 1,765 41,448 1.600 31,868 1982-83 3,355,558 1982-83 1.779.972

(Outdoor) 14,034 417,451 13,782 327,183 1983-84 3,303.599 1983-84 1,747.346
VOLLEYBALL *1,106 *23.586 *12.095 *293.948 1984-85 3,354,284 1984-85 1,757,884

~ WATER POLO 391 10.273 122 1,260 1985-86 3,344.275 1985-86 1.807.121

= WEIGHT LIFTING 369 14,719 **114 **2.256 1986-87 3,364.082 1986-87 1.836.356....
'"i WRESTLING 8.392 229.908 **50 **219 1987-88 3,425.777 1987-88 1.849.6840
l:l< OTHER 329 7.841 26 313 1988-89 3,416,844 1988-89 1.839,352

= 1989-90 3,398,192 1989-90 1,858,659~.... * Includes some co-educational teams 1990-91 3,406,355 1990-91 1.892.316....
0 ** Includes girls playing on boys' teams and boys playing on giris' teams 1991-92 3,429.853 1991-92 1.940.801

=



SECTION TWO

As long as we deny
girls the education
and encouragement
they need, America

will be competing with only halfof its team on
the field. Shortchanging Girls, Shortchanging
America, AAUW

There is a myth which filters through some
athletic programs, that girls do not express the
same degree of interest in sports as do boys,
therefore, they do not want to participate in high
school athletics in the same numbers as boys.
Recent studies are now showing that socializa
tion and education are responsible for both
creating and changing the level of interest and
participation by young girls.
When girls exhibit a lesser degree of interest,
schools can conduct positive activities which
will motivate and encourage girls to participate.
Title IX encourages affirmative action to
overcome the effects of limited participation and
opportunity.

Here are ideas for your district to consider:

School Administration:

1. Celebrate a special day which honors
sport participants in your school.
Provide an equitable focus on the girls
athletic program. Involve the communi
ty, media and student body to raise
awareness and support for the total
athletic program.

2. Consider participating in the National
Girls and Women in Sport Day, held
annually in every state and nationally
during the first week in February as a
affirmative action to project a focus on
females and sports. Obtain ideas from
the National Association for Girls and
Women in Sport, 1900 Association
Drive, Reston, VA 22091, or 703 476
3450, or the Minnesota State High
School League. Minnesota celebrates in
the rotunda of the State Capitol at 12
Noon of the designated day.

Increasing Interest and Participation of Girls in Athletics 11

Encourage the attendance of elemen
tary, middle school and junior high
students at girls high school games.
Options include free admission with
school LD. Prior to the game, female
athletes can go into the schools to
provide mini-clinics on the sport to
develop their interest as a future partici
pant.

to a neighboring town that
a girls team sport so that

the opportunity to see the

Explore the coed team approach to
introduce sports, such as coed volley
ball, mixed doubles tennis, etc.

Invite an area, state or nationally known
female athlete to speak to the students
about their experiences and the benefits
of being a female athlete.

Arral12e for high school female athletes
to visit elementary and middle school
classes to talk about their choice to be
an athlete, the challenge of competition
and the benefits which they receive.

4.

3.

5.

If a girl does not participate in sports
by the time she is 10, there is only a
10% chance she will participate when
she is 25.

Women who are active in sports and
recreational activities as girls feel
greater confidence, self-esteem and
pride in their physical and social
selves than those who were seden
as children.

Girls wh
three r
fro

As little as two hours a week of
exercise may lower a teenage girl's
lifelong risk of breast cancer.



"When my 5th grade physical education
teacher said that boys would play
basketball and girls would skip rope, I
became a basketball activist." Janet
Karvonen, New York Mills, Basketball
Scoring Record Holder, Inductee in
National Federation High School Sports
Hall ofFame

8.

9.

Provide elementary classes with infor
mation on what is expected of athletes
in your district and to make girls and
boys feel welcome and invited to partic
ipate in the athletic program.

Take the girls to events that feature
female athletes, i.e., high school
contests, section and state tournaments,
women's tournaments in individual and
team sports, etc.

14.

15.

16.

the other gender for weekends.

Provide a balance of female coaches,
officials and administrators as role
models for girls and boys. Ensure th.at
girls and boys encounter wo~en In

leadership positions in athletics, as
coaches, officials and athletic adminis
trators.
Ensure that the sexual harassment and
sexual violence policies are in place and
all staff and students are aware of their
spirit and intent.

Ensure that your district has a peer
leadership program and that girls have

10.

11.

12.

Encourage girls to enter related areas of
sports, such as becoming officials,
coaches, statisticians, trainers, media,
athletic administrators, etc. Plan career
nights for girls and their parents to
provide information.

Study the policies in your district
regarding the cutting of athletes to
reduce numbers. If your district has
such a policy, what teams are provided
to those who are cut, i.e., do boys have
other teams available? If so, do girls
have other teams available?

Establish a Speakers Bureau for women
to speak at school programs, etc.

an equivalent opportunity to be leaders
in that program. The Minnesota State
High School League's chemical health
program, TARGET Minnesota, encour
ages schools to identify, train, support
and recognize its chemically free
student leaders, thereby empowering
them to serve as role models for their
athletic and fine arts activities. Girls
should be encouraged to develop their
leadership skills and confidence through
these TARGET and other peer leader
ship activities.

Awareness, Attitudes and Publicity:

1. Set standards for acceptable language:

13. Ensure that the competitive schedule is
balanced for school nights and responsi
bilities for homework. Starting times
for girls and boys contests are rotated so
that one gender is not consistently the
early game and the other scheduled for
the prime time game; review the days
that girls and boys games are scheduled
to ensure that one gender is not sched
uled consistently for school nights and

a.

b.

Use comparable language when
referring to the girls athletic
program as for the boys'
program. Do not refer to "the
team" and "the girls' team"
when addressing the same sport.

Be aware of appropriate
language. Words, such as
"sweetie" and "honey," are not

12 Il1lcre~asjil1g Inlterest and Parti1cip,ati.on of Girls in Athletics



2.

3.

4.

5.

6.

7.

8.

9.

10.

acceptable. Avoid "ladies," and
"gals," unless pairing with
"gentlemen" and "guys" and in
appropriate settings.

Expect school administrators and staff
to balance their support and attendance
at girls and boys events.

Implement a plan which provides an
equal focus on sports during special
festivities. The student council in one
school decided to provide equal recog
nition by rotating sports as the center
piece of homecoming. All teams have a
home contest during Homecoming
Week with one sport being the focal
point of the week's festivities. The next
year, another sport receives special time
and attention.

Seek out speaking engagements with
local community organizations to talk
about the benefits of extracurricular
activities and feature your girls athletic
program and its athletes.

Ensure that girls' sports and female
athletes are provided equal coverage in
all of the school's publications, such as
the yearbook, student newspaper, and
daily announcements, and ask the news
media in your community to do the
same.

Inservice the faculty and coaching staff
on the expectations of the school for
equal support when attending girls and
boys contests and sharing their enthusi
asm during the season for both
programs.

Encourage teachers to include
examples of female athletes in their
assignments and homework to provide
role models for both genders.

Work with a local or school newspaper
to feature female athletes and to provide
both male and female recognition, such
as athlete of the week.

Encourage girls to watch television and
movies and read books and articles
which feature female athletes.

Provide opportunities through physical
education classes for students to learn
how to officiate and coach. Provide

information on how to "give back" to
their sport as officials and volunteer
coaches.

11. Establish a mentor program to retain
coaches who are role model for
students, providing encouragement,
solutions to problems and other infor
mation gained from experience in
coaching.

Coaches:

1. Serve as a role model to provide

"As the coach of the first state girls
track and field team champions in
1972, I raced to get the next day's
newspaper to read about this historic
event. But it wasn't to be found in the
sports pages. Later in the day, a
friend called to say that the results
were there: in the Women's Society
News! Apparently the neWspaper
decided that was where there might
be interest in reading about girls
sports. Needless to say, in 1973, it
was in the sports section where it
belonged." Connie Sugden, coach,
White Bear Lake

athletes with a positive image of coach
ing, encouraging them to consider
coaching as a future career. Provide
information about education and teach
ing, coaching certification, etc.

2. Ensure that girls are aware of school's
sexual harassment policies and the
established process for responding to
issues.

3. Respond to issues raised by girls relat
ing to participation in athletics, harass
ment, and other concerns.

4. Seek out female applicants for coaching
positions to add to the school's roster of .
female coaches. Serve as a mentor to
young coaches to support them as they
learn about coaching and its challenges.

Section Two: Increasing Interest and Participation of Girls in Athletics 13



Sports Photos Show Male and Female Athletes Differently

Astudy of athletes from the 1984 and 1988 Olympic games shows that photogr~p~sare
more likely to show male athletes in dominant/masculine positions andfemal.e~t~letes

in submissive/feminine positions. Female athletes are more likely to be shown display
ing emotions, e.g., tears and crying. Camera angles typically focus up tOl11aleathletes
and focus down on female athletes with male athletes in active roles, and females in
passive roles.

The study suggests that such photos imply that female athletes are different than male
athletes and reinforce patriarchal assumptions about gender roles and sport as male
activity.
M.C.Duncan. Sociology of Sport Journal, 6(1)

Community Support:

1. Find a community club or organiza
tion and ask them to adopt a girls
team by attending their games and
cheering them on.

"As we sat on the bench during the
game, boys behind us would call us
names, throw things at us and
comment on our bodyparts. "

2.

Section

Encourage area park/recreation,
community education and community
league teams to include or to develop
teams for girls at young ages.

"The teacher would read the scores
of the boys game and then pretend to
make a big deal of it when our scores
came up. We knew we were being
made fun of. "

"At a pepfest, the boys wore cheer
leader uniforms with balloons and
mocked our cheering routines. No
one said it wasn't o.k. "

"One of my teachers said that girls
should learn to play touch football so
later they can watch football with
their husbands and not ask dumb
questions. "

"I don't like it when the coach puts
an arm around meaftel' IdOJlllell.
What can I say?"

"I've never had a woman for a
coach."

Student Comments

14



Extracurricular Activities and Sports
Grades, test scores, and course-taking patterns are all important aspects of students'
educational experiences. But information on disparate patterns of participation in extracur
ricular activities among girls and boys is also revealing in terms of the status of girls in
public education.

Since the 1972 passage of Title IX, which mandates equal educational opportunities in
academic and athletic programs for girls and boys, girls' participation in athletics has
increased dramatically. In 1972 approximately 4 percent of the female school population
participated in secondary-school athletics; by 1987 the figure had risen to 26 percent.

However, boys' participation is still almost twice that of girls (1990-91 National Federal
Handbook). These findings are corroborated by data from the National Educational
Longitudinal Survey (NELS) of eighth-graders, which reveal that in all racial groups,boysare
much more likely than girls to participate in school sports. In addition, the percentage of
women coaches has decreased, not increased, since the passage ,of Title IX. As in other
areas of educational leadership, students lack female role models in athletics.
Arecent statewide study in Michigan revealed that students perceive cle~rsex-bias.ed

standards and expectations favoring males in physical education classes'iMor~~v~r,

students listed almost all sports as male domains; figure skating, gymnastics, jum~ingrop~,
and cheerleading were the only athletic activities identified as female. Whenask~d,"H.91N

would your life be different if you were a boy?" many girls wrote about howthey \Y0uld pl~y

and enjoy sports more if they were male. Obviously, gender socializationhas a pr~f9und

effect on how girls perceive themselves in relation to sports. Classroomteachingpractices
and systematic limitations in school districts playa critical role. Seventy percent.of.the
school districts polled in this study did not provide girls with athletic opportunities compara
ble to those provided to boys.

But girls enjoy and benefit from participation in sports as much as boys do. Forexal11ple,
research indicates that even though the participation of Hispanic girls in high schoolathlet
ics is low, they more than any other minority subgroup "were most likely to rea~b~n~fit.s

from participation in high school athletics..• (and) more apt than non-athletestohllpro~~

their academic standing while in high school, to graduate, and to attend collegefollowi"g
high school."

Extracurricular activities and sports provide important opportunities for lea~er~hip,.

teamwork, and the development of citizenship. They also provide both a chancetoexplor~\~

variety of new areas and an opportunity to delve into an area ofparticular int.erest.ifra
student is so inclined. Extracurricular activities also offer opportunities for personal
contacts with adult role models who can, in turn, provide guidance and support. For aU of
these reasons, it is important to actively encourage girls' partiCipation.

" How Schools Shortchange Girls." The American Association of University Women, 1992,
pp. 45-46, 1111 Sixteenth Street NW, Washington, DC 20036-4873
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Media Support:

1. Encourage the media to conduct
their live radio broadcasts of
"Coaches Corners" to include girls
coaches and activities.

2. Work with local cable television
stations to encourage coverage of girls
athletic events.

3. Work with local media to develop
public service announcements which
promote girls, and boys, in sports.

post policy and contact person
on bulletin boards at school.
send information to parents.
include policy in student
handbooks.
discuss with classes at the
beginning of the year.
conduct workshops and classes
with appropriate personnel.
share the district commitment
with the media.

*

*

*
*

*

*

Sexual harassment impacts the female athlete.
It can cause her to choose not to participate at
all or drop from a team. Or it can cause stress
and anxiety as she participates, removing the
benefits and enjoyment of competition.

language of sports, i.e., pairing words:
girls and boys; men and women. Use
the last name of female and male
athletes, i.e., don't use last name of
male athletes and first name of female
athletes.

8. Encourage photographs of female
athletes that show skills, courage and
teamwork. Express your dissatisfaction
with photos with emphasize tears and
hugs to the exclusion of competitive
action shots.

Harassment can come from any quarter: from
spectators, members of the student body, or
coaches. It can range from inappropriate looks,
gestures or verbal comments to touching,
unwanted hugs and acts of violence. It can
include homophobic harassment which is direct
ed to females, regardless of their sexual identi
ties, as a technique to discourage them from
participating in athletics.

Such activities include:

1. Develop and update district policies and
procedures.

2. Communicate district policies and
procedures all staff, students and
community:

It becomes the responsibility of the school to
enforce its sexual harassment and sexual
violence policies and develop pro-active strate
gies which will create a positive environment
for the female athlete.

Ask community booster clubs to help
finance a girls team if they already
finance a boys team.

Affirmatively develop information for
the media on female athletes and their
teams.

Encourage local radio stations to do
live broadcasts of girls contests.

Work with media regarding the

Conduct a "Media Day" when local
media can meet the athletes and coaches
for that season and conduct interviews.

Contact local service clubs and solicit
their support in recognizing girls activi

. ties as well as boys activities.

3.

4.

4.

6.

5.

7.
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Study Shows Impact of Sports on Pre-Adolescent Girls
The girls in this study were physically active in avariety of sports. (age 9-12)

*

*

*

*

*

*

All of the girls in this study reported enjoying the activities in which
they participated. The primary reason girls engaged in physical
activity was to have fun, followed by positive health benefits.

Those girls who felt most confident about themselves and their abili
ties were more likely to participate in physical activities at higher
levels than girls who felt less confident.

The girls in this study derived positive self-esteem from sports through challenge, achievement
in sports, risk-taking experiences and skill development.

The girls in this study were motivated to be physically active by: 1) themselves, 2) their mothers,
3) their fathers and their friends.

Despite having fun, liking physical activity, and feeling good about themselves, the girls in this
study cited some serious obstacles to maintaining physical activity. These obstacles included
unfair treatment by the boys they were playing with, the assumption that they were not good
players, inappropriate level of challenge, lack of opportunity and time conflicts with other activ
ities.

It is important that those adults who work with girls in this age group focus on removing these
obstacles, as they and the frustrations cited by the girls will become the reasons that girls drop
from sports participation. It is also important for younger girls to develop the skills necessary to
participate in sports with confidence in themselves and their abilities. Some strategies for
parents, teachers, coaches and recreation specialists might include:

* Encourage same-sex teams, where girls can play and try new activities in asafe, uncritical
environment.

* Keep organized sports fun, ensuring appropriate levels of challenge for each child, taking
into account each girl's skill level.

* Competitiveness should be kept to aminimum, as competition is not aprimaryre~s~n.for

girls to participate in sports. Girls are more likely to continue participating when the focus
is on self-esteem, skill building and teamwork.

* Provide opportunities for girls in all kinds of sports, including traditional male sports, such
as football and hockey. Opportunities should be provided for girls of all skill levels.
Equipment must be provided by the sponsoring agency to ensure that girls' participation will
not be limited by finances.

* Emphasize women role models who are active in sports, such as coaches and collegiate,
Olympic and professional athletes. Encourage girls to become active and vocal in increas
ing opportunities for girls and women.

17

"Girls' Perspectives: Physical Activity and Self-Esteem" Jaffee and Manzer, Melpomene Journal, Vol.
11, No.3, Autumn 1992.
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3. Conduct Staff Development Training
Workshop.

4. School Environment.

18

*

*

*

*

*

*

conduct training of professional
and other staff.
provide information in employ
ee contracts so that sexual
harassers receive training and/or
treatment as needed.
ensure that coaches of male and
female athletes understand the
district's sexual harassment
policy and their responsibilities
to respect boundaries of the
students.

monitor pep fests and events to
ensure that females are free of
harassment in skits, pep talks,
etc. It requires attention to
costumes and statements made
by students and adults to
motivate teams and spectators.
monitor athletic events to
ensure that female athletes are
treated with respect by
students, spectators, coaches
and visitors from other schools.
Refer to: Appendix D for a
model of a sexual harassment
policy for a school district; and,
Appendix E for the Sexual
Harassment and Violence Rules
of the Minnesota State High
School League.

Partilcip,ation of Girls in Athletics



SECTION THREE

The following dis
cussion can guide
your equity com
mittee as it gathers
information and

analyzes data from the student interest survey.
The interpretations reflect League rules and
policies, state lmv, state board rules and policy
interpretations provided by the Office for Civil
Rights. Clearly, these answers are not binding
on the enforcement agencies and may be inter
preted differently based on the facts ofa given
situation.

The League Office vvill assist member schools
with information and updates as available,
howevel; the League is not authorized to issue
interpretations on compliance or specific fact
situations. These questions on compliance
should be directed to the Equal Educational
Opportunities Section of the MDE and its
gender equity specialists.

AStarting Point Before Moving On

A.

A.

Yes, Title IX bars discrimination on the
basis of financial aid, access to course
offerings, employment, health care,
counselling, as well as on the basis of
pregnancy and parental status.

Yes. Schools were provided with an
adjustment period in which they were to
conduct a self-evaluation and design a
plan for achieving full compliance with
the regulation, to be implemented no
later than July 21, 1978.

A. This manual should not be viewed as a
legal document, but it does represent
our best understanding of what is
expected of schools, based on policy
interpretations provided for Title IX,
Minnesota Statutes and State Board
Rule. As more complaints are filed and
decisions are handed down by the
courts, more specific interpretations will
accumulate and provide more specific
answers.

A. Yes. Every district must designate an
employee to coordinate compliance
efforts and to investigate possible
complaints of sexual discrimination.
The name of this person, their school
address and phone number are to be
given to students, parents and employ
ees. See the MSHSL Directory for
names submitted by member schools or
the annual Assurance of Compliance
form submitted to the MDE

Minnesota Statute 126.21 and State Board
Rules Regarding Gender Equity in Athletics

A.

Title IX, the Law and its Policy
Interpretations

The federal law passed in 1972 which
states that: no person in the United
States shall, on the basis of sex, be
excluded from participation in, be
denied the benefits of, or be subjected to
discrimination under any education
program or activity receiving Federal
financial assistance.

A.

is O'IJl'UU'"

Gender equity is an atmosphere and a
reality where fair distribution of overall
athletic opportunity and resources,
proportionate to enrollment, are avail
able to girls and boys and where no
student athlete, coach or athletic admin
istrator is discriminated against in any
way in the athletic program on the basis
of gender.

se<:tion Three: Laws and Rules 19



Laws and Rules

accommodating student inter
ests and abilities;
equipment and supplies;
scheduling of games and
practice time;
travel and per diem allowance;
coaches;
locker rooms, practice and
competitive facilities;
medical and training facilities
and services;
publicity;
support services;
athletic fees and awards, special
assistance, recruitment and
positive environment.

*

*
*
*

*
*

*
*
*

*

athletic program is within compliance of
the laws requires a review of the total
program, which includes the following
components:

"The Department will assess
compliance...by comparing the
availability, quality and kinds of
benefits, opportunities, and
treatment afforded members of
both sexes. Institutions will be
in compliance if the compared
program components are equiv
alent, that is, equal or equal in
effect. Under this standard,
identical benefits, opportunities,
or treatment are not required,
provided the overall effects of
any differences is negligible."

The following information regarding
compliance is taken from the 1979 Title
IX Policy Interpretation, Federal
Register, December 11, 1979, VII, 2.
The Policy:

The overall objective of the Title IX
Regulation is not that males and females
receive identical treatment but to ensure
that both are provided equal opportuni
ties to compete in athletics in a
meaningful way.

A district is "out of compliance" when it
is not meeting all of the requirements of
Title IX and Minnesota State laws and

A.

A.

A. The Minnesota Department of
Education (MDE) and the U.S. Office
for Civil Rights (OCR), as well as the
courts, enforce state law and Title IX by
interpreting the regulations and securing
compliance with their terms.

The Joint Project of the Minnesota State
High School League and the Minnesota
Department of Education.

The Minnesota State Department of
Human Rights and the courts can and do
act independently of the MDE and OCR
and are not bound by their interpreta
tions. Judicial decisions may vary
significantly from positions taken by the
MDE or OCR.

The Components of Compliance:

A. The League and the MDE are commit
ted to gender equity in sports. Twenty
years after passage of Title IX, equity is
a goal yet to be reached in all schools in
Minnesota. In April 1992, an ad hoc
committee formed by the League and
the MDE was charged to develop the
information needed by schools to evalu
ate their athletic programs. With this
information and assistance, schools can
then initiate any action needed to ensure
equity and, hopefully, avoid costly and
unnecessary conflict and litigation.

A. Yes. Minnesota Statute 126.21 and
M.R. 3535.3000-3700, also contain
requirements for your athletic programs,
and in some cases are more specific
than Title IX, such as in providing eligi
bility for girls to be members of boys
teams.

A. There is no single response which any
agency can provide which defines
compliance based on one question or
one piece of the athletic program.
Determining if your district's overall
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school are boys and 48% are girls, then
52% of the participants in the sports
program should be boys and 48% of the
participants should be girls. If less than
48% of the participants are girls, then
girls would be considered underrepre
sented in the sports program. If the
percentages were reversed, boys could
be underrepresented in the sports
program. (Refer to Title IX Equity
Component #1, Analysis, p.46 for
examples of computing participation
rates.)

Use both rates. First, use the undupli
cated numbers of participants, which
means counting each student once who
participates in one or more sports

Where one gender is underrepresented
in the sports program, the school must
show a histoty or continuing practice of
program expansion for that gender or be
able to show that it has fulfilled the
interests and abilities of its students, as
evidenced in part by the student interest
survey.

Example: a school offers 9
sports for boys and 11 sports for
girls. But because there are 110
boys on the football teams, the
overall participation rate was
60% boys and 40% girls.
School enrollment was 52%
boys and 48% girls. Girls are
underrepresented in the sports
program relative to their enroll
ment in the school.

The school must assess if it is: (a)
offering the sports in which students had
indicated an interest; (b) not limiting the
number of participants on those teams;
and (c) continuing to initiate and
conduct pro-active strategies to generate
interest in sports and provide a positive
environment. If so, the school could be
meeting the goal of gender equity even
though that gender is underrepresented
in the sports program.

A.

A.

A school offering an equal number of
sports may still be found to be out of
compliance in light of a specific
complaint. For more discussion of this
important factor, see Equity Component
#1, Accommodation of Interests and
Abilities, Section Four of this manual.

This is a good start, but it is not the only
factor involved. You must evaluate
participation rates, results of the student
interest survey, and the kinds of sports
offered. You should examine the season
al balance of your offerings.

rules. A district will be found to be out
of compliance as a result of a complaint
or other enforcement action if the
district is not meeting those require
ments, and corrective orders and/or
penalties may result.

It is important that districts take action
without waiting for a complaint or a sex
discrimination charge. Ensuring gender
equity is not just the law, it is the right
thing to do. Meeting the spirit and
intent of gender equity is equally as
important as being in compliance with
the law.

The number of girls and boys participat
ing in sports should be substantially
proportionate to their respective enroll
ments in the school. For example, if
52% of the students enrolled in your

Accommodating Student Interests and
Abilities:

A. Conduct a self-review by including
members of your staff and community
to build "ownership" in the process and
the results of the study.

A.

A.

Section Three: Laws and Rules



A.

A.

offered by your school. This will show
how many girls and boys are participat
ing in at least one sport offered by your
school.

Example: a student participates in
cross country running, skiing and golf.
The student is counted once.

Second, use the duplicated or total
number of participations, which means
to count the total number of participants
by gender for all sports offered, double
or triple counting students who partici
pate in more than one sport. This will
show the number of sports participa
tions offered by your school.

Example: your school offers girls
volleyball, 80 participants,' girls basket
ball, 60 participants; and girls softball,
20 participants, and girls track and
field, 40 participants: total: 200
participants. A girl who participates in
all of these sports is counted as 3
participations.

Use both figures to evaluate the partici
pation opportunities. ( Refer to Title IX
Equity Component #1, Analysis, p.53
for examples ofcomputing participation
rates.)

How are ;}1;!'llJ'IJt,,· re,'JU,r.refl

Board
stude!lt athletic inter,,'.<d.~?

State Board rules require biennial deter
mination of student interest in sports
offerings and that schools report the
method used to the State Department of
Education.

we our own survey
year, must we do it year

The League recommends that your
district conduct the MSHSL survey
using the information sent on October 1,
1992 to all member schools. However,
if your survey requested the same infor
mation, that data may be submitted in
April 1993 provided a copy of the
survey used is sent to the League Office
and the method used is reported to the
MDE..

A.

A.

A.

Title IX, Minnesota Statute 126.21 and
State Board rules also apply to private
schools and require that the Department
collect private school athletic data and
assure compliance. Therefore, private
schools are responsible on the same
basis as public schools. See M.R.
3535.3000-3700 in Section Two of this
manual.

Yes, select data will be forwarded by
each school to the League on the April
1993 Registration Form: The statewide
data will be available to member
schools and compiled to assist the
League to plan for new activities. The
MDE will have access to the data and it
may use the data to review the survey
results of an individual school district
during a compliance review.

Under certain conditions, Title IX may
require a school to offer the same sport
for girls as it offers to boys.

For example, the Title IX Policy
Interpretation, part VII (C)(4), states
that where a school offers a team in a
contact sport for members of one sex, it
must offer a team for members of the
other sex when: 1) opportunities for
members of the excluded sex have
historically been limited, and 2) there is
sufficient interest and ability to sustain a
viable team and a reasonable expecta
tion of interscholastic competition.
For non-contact sports, where a team is
offered to students of one sex, team
must be offered to members of the
excluded sex where: 1) opportunities
for members of the excluded sex have
historically been limited; 2) there is
sufficient interest and ability to sustain a
viable team and reasonable expectation
of interscholastic competition for that
team; and 3) members of the excluded
sex do not possess sufficient skill to be
selected for a single integrated team or
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compete actively on such a team if
selected. f.

school district; and,
has the direction of a licensed
head coach as defined by
Minnesota Statute 125.091.

A.

A.

The purpose of gender equity is to
respond to the interest of girls and boys
and to provide them with equivalent
sports opportunities.

Title IX interpretations indicate that
your school should respond to expressed
interest by girls to participate in equiva
lent sports as those offered to boys. If
your school has a boys soccer team, a
girls team should be established if the
girls express sufficient interest and
ability for an interscholastic team and
competition can be scheduled.

The Title IX Policy Interpretation clari
fies that the eligibility of girls for boys
teams is not an acceptable alternative to
providing a separate team where girls do
not possess sufficient skill to be selected
for a single integrated team or to
compete actively on such a team if
selected.

Sport and Support Activities

is

A sport is a competitive physical
activity that:

a. is offered within a school, the
purpose of which is to provide
opportunities for students to
compete with other students on
like teams in other schools
within an organized conference
under the auspices of the
Minnesota State High School
League or with other like teams
in other schools operating under
separate jurisdictions (State
Rule 3535.3000, Subd.3);

b. has a primary purpose of
competition rather than support;

c. is guided by a set of estab
lished rules;

d. includes an interscholastic
schedule of contests between
groups or individuals;
has funds controlled by the

A.

A.

A.

A.

A.

Membership may be limited to the
underrepresented gender under the
provisions of M.S. 126.21 and M.R.
3535.3200.

A support activity includes cheerlead
ers, pompon groups, drill teams and the
like whose primary purpose is to
provide support for sports teams.

Some SUPP01:t activities include compe
tition with other like support activities.

No. Membership on a support activity
must be open to girls' and boys as
defined by Title IX.

Sports sponsored by the League meet
the criteria of a sport as defined in Q24
above. For other activities, the determi
nation would be included in the internal
self-review of your Gear Committee. It
is recommended that it be included in
the external evaluation by the Gear-2
Committee and that both review
committees should support the decision.

In the absence of a definition provided
by the OCR or the courts, the definition
of sport was developed by the Sports
Equity Committee, a joint project of the
MDE and the League, to assist schools
in making this decision.

Your school should evaluate each
competitive physical activity against the
definition. Determine if the activity's
primary pUJpose is competition among
other like teams. Then assess each of
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A.

A.

A.

the other components against the struc
ture of the activity.

It remains the responsibility of your
school district to assess its athletic offer
ings under these parameters and to be
able to demonstrate your rationale for
defining an activity as a competitive
sport. During a compliance review or
responding to a complaint, your school
would be required to demonstrate the
basis for its decision. The MDE, OCR,
or the courts mayor may not agree with
your decision.

A memorandum was sent by the Office
for Civil Rights to all school superinten
dents in September 1975 which defined
the basic provisions of Title IX and
instructed schools in their responsibili
ties during the first year of responsibili
ty to bring programs into compliance. It
stated, "Drill teams, cheerleaders and
the like, which are covered more gener
ally as extracurricular activities under
section 86.31, and instructional offer
ings such as physical education and
health classes, which are covered under
section 86.34, are not a part of the insti
tution's "athletic program" within the
meaning of the regulation."

Danceline activities as conducted by
Minnesota schools would have to alter
their current structure as a support activ
ity to have a primary purpose of
competition rather than support and to
meet the other criteria which define a
sport.

Under those conditions, the activity
would not meet the definition of sport.
Its primary purpose is described as
support for athletic teams. It should be
defined as a support activity, not a sport.

It might be a sport if it meets all of the
criteria listed for the definition of sport.

A.

A.

A.

A.

A.

They are considered performances, not
practices.

See Question 30. Title IX Policy Inter
pretation indicates that cheerleading is
a support activity.

At the present time, cheerleading activi
ties as sponsored by member schools of
the League would have to alter their
current structure as support activities to
have a primary purpose of competition,
Le., not to be leaders of cheers and spirit
performers.

Under those conditions, the activity
does not meet the definition of sport. Its
primary purpose is described as support
for athletic teams.

No. Your district is limited to counting
students who are participants on sports
teams. Title IX and MS 126.21 speak to
equity within the activities sponsored by
the athletic program separately from
other extracurricular acti vi ties.
Participation in these other activities
may not be limited by gender.

Decisions to Add or Reduce Sports
Offerings:

Assess the impact of the decision on the
participation rates for girls and boys.
The result must not disproportionately
impact one gender.
For example, if girls are currently
underrepresented and your school were
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to cut a girls team, it would increase the
disparity of participation by further
reducing participation opportunities for
females. Or, if girls are currently under
represented and your school were to cut
one team for girls and one for boys, it
could disproportionately impact the
girls program. Both of these actions
could be violations of Title IX and M.S.
126.21.

If the participation rates for girls and
boys are proportionate to their enroll
ment in your student body, and the same
number of teams are offered to girls and
boys, determine if dropping one girls
and one boys sport would disproportion
ately limit the participation opportuni
ties for one gender.

A. Conduct your self-review with your
GEAR Committee who will assess the
total program and provide a report. For
additional support, consider conducting
an external review with a GEAR-2
Committee of individuals from outside
your district as a source of advice and
recommendations. Present these reports
to the school qoard which is responsible
for gender equity in your district and
request prompt action to assure compli
ance.

Technical Assistance:

A. The Office for Civil Rights encourages
schools to contact their regional offices
to request technical assistance. The
extent of technical assistance provided
may vary considerably from telephone
contacts to on-site visits depending
upon the request and the nature of the
program. The regional office for
Minnesota is:

Office for Civil Rights, Region V
U.S. Department of Education
401 South State Street, Room 700C, 05
4010
Chicago, IL 60605-1202

Sec~ti()ln Three: Laws and Rules

A.

A.

312/886-3456, FTS 8-886-3456
TDD 312/353-2541

The Equal Education Opportunity
(EEO) Section of the Minnesota
Department of Education can assist your
school. Each year several schools are
selected for compliance reviews.
Telephone requests for technical assis
tance can be directed to:
Minnesota State Department of
Education
550 Cedar Street
Equal Education Opportunities Section
St. Paul, MN 55101
612/297-2792 or 612/296-7430

For further references and resources, see
Section Five (5) of this manual.

Eligibility for Opposite Gender Team

Subdivision 3, (1), provides that:
"Notwithstanding any other state law to
the contrary, in athletic programs
operated by educational institutions or
public services and designed for partici
pants 12 years or older or in the seventh
grade or above, it is not an unfair
discriminatory practice to restrict
membership on an athletic team to
participants of one sex whose overall
athletic opportunities have previously
been limited.

Subdivision 3, (4), provides that: "If
two teams are provided in the same
sport, one of these teams may be
restricted to members of a sex whose
overall athletic opportunities have previ
ously been limited, and members of
either sex shall be permitted to tryout
for the other team."

State Board Rules, M.R. 3535.3200, to
implement this section of the law
provide that:

Subpart 3. Provision of separate
teams. Any public or private elemen
tary or secondary school may provide in
the same sport two teams which are
separated according to sex when overall
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athletic opportunities for one sex have
previously been limited, but the team
for the other sex may only be substan
tially separated by sex.

When an equal opportunity to partici
pate is not provided to members of a sex
whose overall athletic opportunities to
participate have previously been
limited, the school, where there is a
demonstrated interest shall provide
separate teams in sports which it deter
mines will provide members of the
excluded sex with an equal opportunity
and which will attempt to accommodate
their demonstrated interest.

Subpart 4. Tryout for opposite team.
When overall athletic opportunities for
one sex have previously been limited,
members of that sex shall be permitted
to tryout and, if successful, to partici
pate on any team in any sport. This part
does not prohibit any elementary or
secondary school from making partici
pation on a team in a sport dependent
upon a demonstrated level of skill and
ability. When an educational institution
has established a team exclusively for
members of the sex whose overall
athletic opportunities have previously
been limited, members of the other sex
may not tryout for or participate on that
team."

A. The law is focused on providing oppor
tunity for those who have been deprived
of equal opportunity in sports and
underrepresented in the total athletic
program. Historically, it has been
females who have been deprived of
sports opportunities. Therefore, the
state has taken action to protect the
opportunity for girls to fully participate
on teams established by their schools.

Booster Clubs

A. Schools must ensure that equivalent
benefits and services are provided to
members of both sexes. Therefore,
where booster clubs provide benefits or

A.

A.

services that assist only teams of one
sex, the school shall ensure that teams
of the other sex receive equivalent
benefits and services. If booster clubs
provide benefits and services to athletes
of one sex that are greater than what the
school is providing to athletes of the
other sex, then the school shall take \
action to ensure that benefits and
services are equivalent for both sexes.

The district must first look to the athlet
ic opportunities it is offering to boys
and girls and to whether it is meeting
the demonstrated interest in girls athlet
ic programs, espedally during the
winter season. The district may not use
lack of funding to justify failure to offer
an ice sport for girls, or to meet other
demonstrated interests in girls sports so
long as the opportunities for girls are
limited in comparison to the boys.
The district must also assure that such
factors as equipment, uniforms,
coaches, facilities, and practice times
are provided to girls and boys on an
equal basis regardless of booster club
funding and the resulting benefits and
services are equivalent for both sexes.

Scheduling of Facilities

The scheduling of the use of athletic
facilities for practice and for competi
tive athletic events must be done in a
manner which does not discriminate on
the basis of gender. Times for use of
facilities for practice and for competi
tion need to be scheduled so as to
provide equal access, convenience,and
visibility for female and male athletes.
To provide one gender's athletes or
teams the use of a gym or other practice
facility only before school, while
consistently providing the other
gender's athletes or teams access to the
same facility after school would not be
sufficient to constitute equality. To
consistently schedule athletic competi
tion for one gender on Friday or
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The following provision was originally
part of the House tax bill, but was added
as an amendment to the omnibus educa
tion bill during conference committee.
(Article 7):
(a) "Each year, an independent

school district operating and
maintaining an ice arena, may
levy for the net operational
costs of the ice arena. The levy
may not exceed the net actual
costs of operation of the arena
for the previous year. Net
actual costs are defined as
operating costs less any operat
ing revenues. (b) Any school

School districts frequently administer
small scholarships to assist students in
continuing their education after high
school. The fundamental intent is to
ensure that females and males of
comparable qualifications are provided
comparable funds for education and that
funds are awarded in a fashion which
does not discriminate on the basis of
gender.

Students must be selected for assistance
on the basis of objective criteria,
without any consideration of gender or
the availability of sex-restricted funds.
Funds must then be awarded to the
selected students in the order of their
qualifications according to the objective
criteria used. If a school had only two
scholarships which were restricted to
male recipients, and the top two recipi
ents were females, the school must
procure additional funds for the females
and award to all four students or award
no scholarships.

For athletic scholarships, the overall
allocation of athletic scholarships may
be based on gender (which is prohibited
in non-athletic scholarships). Districts
should assess whether male and female
athletes at comparable levels of compe
tition are afforded approximately the
same opportunities to obtain athletic
scholarships.
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New State Legislation Regarding Equity

A.

A.

expendi
boys sports?

It is the impact of expenditures by a
school which must be assessed in evalu
ating equality of opportunity and
compliance with Title IX. Although
equal aggregate expenditures are not
required, the pattern of expenditures
should not result in disparate effects on
athletic opportunities for either males or
females. Financial resources must be
allocated as necessary to provide equip
ment, supplies, facilities, and opportuni
ties for participation and competition
which equally accommodate the athletic
interests and abilities of both males and
females. Equality of opportunity for
both genders must be provided without
regard to possible differences in costs or
in spectator interest. However, M.R.
3535. 3400 (I) is more specific for
Minnesota Schools: I. the expenditure,
excluding salary of the coach, per
participant on each team is substantially
equal. When an item or items of
expense are not separated, the expense
shall be prorat~d to the teams according
to the number of participants.

boys'lnter~:CflOlllsti~c

aOjflal,ea by ml<rlVlaUalS

cOllulluniitv groups. Does the school
district to DurdIG,"/! e;(fWiplI'lellt

, teams?

A.

A. Title IX requires that boys and girls
teams must have equal access to compa
rable equipment. If a district accepts
gifts of equipment for boys teams,then
the district must ensure that comparable
equipment is provided for girls teams.
It may solicit donations of additional
equipment, but if these are not available,
the district must purchase or obtain
comparable equipment for girls teams.

Saturday nights while scheduling the
other gender's competitions on Monday
through Thursday nights would not
constitute equality.

Athletic Scholarships

Funding and Equipment

Q48 is the standard for awarding
scholarships?



district operating and maintain
ing an ice arena must demon
strate to the satisfaction of the
office of monitoring in the
department of education that the
district will offer equal sports
opportunities for male and
female students to use its ice
arena, particularly in areas of
access to prime practice time,
team support, and providing
junior varsity and younger level
teams for girls' ice sports and
ice sports offerings."

A. Yes. M.S. 314.12 provides that such
facilities may not discriminate on the
basis of gender as evidenced by "(i)
provision of equipment and supplies,
(ii) scheduling of activities, including
games and practice times, (iii) supply
and assignment of coaches or other
adult supervisors, (iv) provision and
availability of support facilities, and (v)
whether the opportunity to participate
reflects each gender's demonstrated
interest in the activity."

Filing Complaints or Grievances

A. Persons who believe their Title IX rights
have been violated may file a complaint
with the Minnesota Department of
Education, MN Dept. of Human Rights
or the U.S.Office for Civil Rights,
Region V, Chicago, IL. Complaints
must be in writing, clearly state they are
a complaint, and be filed no later than
180 days after the alleged discrimina
tion (or the termination of an ongoing
practice of discrimination). The
Minnesota Department of Human
Rights complaint may be filed as late as
365 days from the time of the alleged
discrimination. In addition, victims of
sex discrimination can file a Title IX
claim directly in court.

-
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Editor's Note: Section 106.41 of the Education
Amendments of1972 refers to athletics. The
complete text of the law and regulation, and the
1979 Policy Interpretations for athletics may be
found in Section Five, Appendix Band C.

* See Minnesota Statute 126.21 for regulations
governing Minnesota schools regarding girls
eligibility for boys sports.

** the effective date for interscholastic
programs to be in compliance with Title IX was
set for July 1978.

However, where a recipient operates or
sponsors a team in a particular sport for
members of one sex but operates or
sponsors no such team for members of
the other sex, and athletic opportunities
for members of that sex have previously
been limited, members of the excluded
sex must be allowed to try-out for the
team offered unless the sport involved is
a contact sport. For the purpose of this
part, contact sports include boxing,
wrestling, rugby, ice hockey, football,
basketball and other sports the purpose
of major activity of which involves
bodily contact. *

Section 106.41. Athletics:

Title IX of the Education Amendments
of 1972:

United States Congress, June 12,
1972

Equal opportunity. A recipient which
operates or sponsors interscholastic,
intercollegiate, club or intramural athlet
ics shall provide equal athletic opportu
nity for members of both sexes. In
determining whether equal opportunities
are available the Director (Office for
Civil Rights) will consider, among other
factors:

(1) Whether the selection of sports
and levels of competition effec
tively accommodate the inter
ests and abilities of members of
both sexes;

(2) The provision of equipment
and supplies;

(3) Scheduling of games and
practice time;

(4) Travel and per diem
allowance;

(5) Opportunity to receive coaching
and academic tutoring;

(6) Assignment and compensa
tion of coaches and tutors;

(7) Provision of locker rooms,
practice and competitive facili
ties;

(8) Provision of medical and train
ing facilities and services

(9) Provision of housing and dining
facilities and services;
Publicity.

Uv'U u"u aggregate expenditures for
m(~mbelrs of each sex or unequal expen
ditures for male and female teams if a
recipient operates or sponsors separate
teams will not constitute noncompliance
with this section, but the Assistant

(c)

Separate teams.
requirements of lJa.La~;J.<LV1J

section, a "",~",,"ri

sponsor selJarate

No person in the United States
shall, on the basis ofsex, be
excluded from participation in,
be denied the benefits of, or
be subjected to discrimination
under any education program
or activity receiving Federal
financial assistance.

(a) General. No person shall, on the basis
of sex, be excluded from participation
in, be denied the benefits of, be treated
differently from another person or
otherwise be discriminated against in
any interscholastic, intercollegiate, club
or intramural athletics offered by a
recipient, and no recipient shall provide
any such athletics separately on such
basis.

(b)
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(d)

Secretary (HEW) may consider the
failure to provide necessary funds for
teams for one sex in assessing equality
of opportunity for members of each sex.

Adjustment period. A recipient which
operates or sponsors interscholastic,
intercollegiate, club or intramural athlet
ics at the elementary school level shall
comply fully with this section as
expeditiously as possible but in no event
later than one year from the effective
date of this regulation. A recipient
which operates or sponsors interscholas
tic, intercollegiate, club or intramural
athletics at the secondary or post
secondary school level shall comply
fully with this section as expeditiously
as possible but in no event later than
three years from the effective date of
this regulation. **

sion of equipment and supplies; scheduling of
games and practice times; assignment of
coaches; provision of locker rooms; practice and
competitive facilities; and the provision of
necessary funds for teams of one sex.

Subdivision 3.

(1) Notwithstanding any other state
law to the contrary, in athletic
programs operated by educa
tional institutions or public
services and designed for partic
ipants 12 years old or older or
in the seventh grade or above, it
is not an unfair discriminatory
practice to restrict membership
on an athletic team to partici
pants of one sex whose overall
athletic opportunities have
previously beeillimited.

Note: This is a Minnesota statute relating to
education; providing equal opportunity for
members ofboth sexes to participate in certain
athletics. It contains specific language and
requirements for Minnesota schools and must be
referenced by your review committees.

Subdivision 1. The legislature recognizes
certain past inequities in access to athletic
programs and in the various degrees of athletic
opportunity previously afforded members of
each sex. The purpose of this section is to
provide an equal opportunity for members of
both sexes to participate in athletic programs.

Subdivision 2. Each educational institution or
public service shall provide equal opportunity
for members of both sexes to participate in its
athletic program. In determining whether equal
opportunity to participate in athletic programs is
available for the purposes of this section, at least
the following factors shall be considered to the
extent that they are applicable to a given situa
tion: whether the opportunity for males and
females to participate in the athletic program
reflects the demonstrated interest in athletics of
the males and females in the student body of the
educational institution or the population served
by the public service; whether the variety and
selection of sports and levels of competition
effectively accommodate the demonstrated
interests of members of both sexes; the provi-

(2)

(3)

When an educational institution
or a public service provides
athletic teams for children
eleven years old or younger or
in the sixth grade or below,
those teams shall be operated
without restrictions on the basis
of sex, except that when overall
athletic opportunities for one
sex have previously been
limited and there is a demon
strated interest by members of
that sex to participate on a team
restricted to members of that
sex, the educational institution
or public service may provide a
team restricted to members of
that sex.

When two teams in the same
sport are in fact separated or
substantially separated accord
ing to sex, the two teams shall
be provided with substantially
equal budgets per participant,
exclusive of gate receipts and
other revenues generated by that
sport, and in all other respects
shall be treated in a substantial
ly equal manner. However,
nothing in this section shall be
construed to require the two
teams to conduct combined
practice sessions or any other
combined activities related to
athletics.
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Subdivision 4. When an equal opportunity to
participate in the elementary or secondary
school level athletic program of an educational
institution or public service is not provided to
members of a sex whose overall athletic oppor
tunities have previously been limited, that
educational institution or public service shall,
where there is demonstrated interest, provide
separate teams for members of the excluded sex
in sports which it determines will provide
members of that excluded sex with an equal
opportunity to participate in its athletic program
and which will attempt to accommodate their
demonstrated interests.

(4)

(5)

If two teams are provided in the
same sport, one of these teams
may be restricted to members of
a sex whose overall athletic
opportunities have previously
been limited, and members of
either sex shall be permitted to
tryout for the other team.

Notwithstanding the provisions
of clauses (1), (2) and (4), any
wrestling team may be restrict
ed to members of one sex
whether or not the overall
athletic opportunities of that sex
have previously been limited,
provided that programs or
events are provided for each sex
to the extent the educational
institution or public service
determines that these programs
or events are necessary to
accommodate the demonstrated
interest of each sex to partici
pate in wrestling.
(Paragraph (5) added 6/1/81)

sports or adopting rules and regulations for the
conduct of athletic contests between members
shall provide rules and regulations and conduct
its activities so as to permit its members to
comply fully with this section. The rules of that
organization, association or league may provide
separate seasons for athletic competition or
tournaments in a sport for teams whose
membership may be restricted to members of a
sex whose overall athletic opportunities have
previously been limited from athletic competi
tion or tournaments established for teams in that
same sport whose membership is not so restrict
ed by this section, and its rules may prohibit a
participating student from competing on more
than one school team in a given sport during a
single school year.

Photo Courtesy of Star Tribune

Subdivision 5. The State Board of Education,
after consultation with the Commissioner of
Human Rights, shall promulgate rules in accor
dance, with chapter 14 to implement this section
to prevent discrimination in elementary and
secondary school athletic programs operated by
educational institutions. The rules promulgated
by the state board pursuant to this section shall
not require athletic competition or tournaments
for teams whose membership may be re~;tricte:d

to members of a sex whose overall UUUvL>

opportunities have previously been lirrtited
scheduled in conjunction
athletic toulrn:ame111tS
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The following rules were established by the
Minnesota State Board ofEducation to imple
ment M.S. 126.21. These rules provide the
specific intel]Jretations for your self-review.

PROHIBITION OF DISCRIMINATORY
PRACTICES IN ATHLETIC PROGRAMS

3535.3000 DEFINITIONS

Subpart 1. Scope. All the words listed shall
have the meaning herein ascribed to them.

Subpart 2. Athletic program. "Athletic
program" means all interscholastic and intra
mural sports offered to students by public and
priv-ate elementary and secondary educational
institutions.

Subpart 3.
Interscholastic
athletic
program.
"Interscholastic
athletic
program" means
all athletic activi
ties offered
within a school
the purpose of
which is to
provide opport
nities for stud
ents to compete
with other stud
ents on like Photo Courtesy of Star Tribune
teams in other schools within an organized
conference under the auspices of the Minnesota
State High School League or with other like
teams in other schools operating under separate
jurisdictions.

Subpart 4. Intramural athletic program.
"Intramural athletic program" means all nonin
terscholastic athletic activities offered within a
school, which are not a part of the regular physi
cal education curriculum, designed to provide
students athletic opportunities, experiences, and
the development of competencies in a variety of
sports.

Subpart 5. Participate. "Participate" means for
interscholastic sports, a student has been select
ed by the coach to be a member of a particular
athletic team, inclusive of varsity, junior varsity,
and sophomore teams, after the tryout period

~e(~tionThree: Laws and Rules

Subpart 6. Participation rate for a particular
sex in the interscholastic athletic program.
"Participation rate for a particular sex in the
interscholastic athletic program" means the
ratio of the number of participants of that sex in
the athletic program to the number of students
of that sex in the student body.
Subpart 7. Participation rate for a particular
sex in the intramural athletic program.
"Participation rate for a particular sex in the
intramural athletic program" means the ratio of
the number of participants of that sex in the ath
letic program to the number of students of that
sex in the stud-ent body.

Statutory Authority: M.S. 124.15 subd 2a

3535.3100
SCOPE AND
PURPOSE

Parts 3535.3000
to 3535.3700 are
promulgated
pursuant to
Minnesota
Statues, section
126.21, subdivi-
sion 5, as
amended by
Laws of
Minnesota 1980,
chapter 355,
section. Parts
3535.3000 to
3535.3700 apply

to both public and private elementary and
secondary schools that operate athletic
programs.

Statutory Authority: M.S. 124.15 subd 2a.

3535.3200 SEPARATION BY TEAMS

Subpart 1. Programs for students in the
seventh grade and above. Athletic programs
for students in the seventh grade or above may
include one or more teams limited to partici
pants of one sex whose overall athletic opportu
nities have previously been limited.

3535.32 EQUALITY OF EDUCATION
OPPORTUNITY

Subpart 2. Programs for students in the sixth
grade and below. Athletic programs for
students in the sixth grade or below shall be
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operated without restrictions on the basis of sex,
except that when overall athletic opportunities
for one sex have previously been limited and
there is demonstrated interest by members of
that sex to participate on a team restricted to
members of that sex, the educational institution
may provide a team restricted to members of
that sex. The educational institution shall make
a biennial determination of student's demon
strated interest. The method used shall be
reported to the State Department of Education in
conjunction with report required by part
3535.3600.

Subpart 3.
Provision of separate teams. Any public or
private elemen
tary or secondary
school may
provide in the
same sport two
teams which are
separated
according to sex
when overall
athletic opportu
nities for one sex
have previously
been limited, but
the team for the
other sex may
only be substan
tially separated
by sex.

When an equal
opportunity to
participate is not provided to members of a sex
whose over-all athletic opportunities to partici
pate have previously been limited, the school,
where there is a demonstrated interest, shall
provide separate teams in sports which it deter
mines will provide members of the excluded sex
with an equal opportunity and which will
attempt to accommodate their demonstrated
interest.

Subpart 4. Tryout for opposite team. When
overall athletic opportunities for one sex have
previously been limited, members of that sex
shall be permitted to tryout and, if successful, to
participate on any team in any sp'ort. This part
does not prohibit any elementary or secondary
school from making participation on a team in a
sport dependent upon a demonstrated level of
skill and ability. When an educational institu
tion has established a team exclusively for
members of the sex whose overall athletic
opportunities have previously been limited,
members of the other sex may not tryout for or
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participate on that team.

Statutory Authority: M.S. 124.15 subd 2a

3535.3300 BIENNIAL DETERMINATION
OFSTUDENTINTERESL

Public and private elementary and secondary
schools shall make a biennial determination of
student demonstrated interest. Schools shall
report the method used to make the determina
tion to the State Department of Education as
part of part 3535.3600. The first bien-nial deter
mination shall be made prior to the end of the
1981-82 school year. Student demonstrated
interest shall be considered in the selection of

those athletic
acti vi ties to be
provided in the
athletic prog-ram
for the purpose
of pro-viding
separate teams or
sports for mem
bers of previous
ly excluded sex.

Public and priv
ate elementary
and secondary
schools shall
provide equal
opportunity for
members of each
sex to participat
ed in both their
intramural and

interscholastic athletic program by responding
to the following considerations.

The number of opportunities for females to
participate on teams is to be comparable to the
number of opportunities for males to participate
on teams in each school year in the interscholas
tic athletic program and comparable, as well as
in the intramural athletic program. The equip
ment, supplies, and uniforms for each sport are
to be comparable for both sexes. The locker
rooms, practice and competitive facilities are to
be comparable for both sexes. The medical
services are to be comparable for both sexes.
The participation rates for members of both
sexes are to be comparable while recognizing
the voluntary nature of student involvement in
interscholastic and intramural athletics.

Statutory Authority: M.S. 124.15 subd 2a

3535.3400 CREATING EQUAL OPPORTU
NITY FOR TWO TEAMS
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When two teams in the same sport are provided
pursuant to part 3535.3200, subpart 1, the two
teams shall be treated in a substantially equal
manner. Public and private elementary and
secondary schools shall accomplish this to the
extent they they are applicable in a given situa
tion by providing that:

A. equipment, supplies, and uniforms
for each team are comparable:

B. the games and competitive events for
each team are scheduled so that the
number of opportunities to perform
before an audience are comparable;

C. the practice sessions and competitive
events scheduled for each team are at
equally desirable time periods;

D. the travel and per diem allowances
per participant are comparable;

E. the amount of coaching provided for
members of each team is compara
ble;

F. the locker rooms, practice, and
competitive facilities for each team
are comparable;

G. the medical services for each team
are comparable;

H. the publicity produced by the school
for each team is comparable and

I. the expenditure, excluding salary of the
coach, per participant on each team is
substantially equal. Per participant
expenditure excludes gate receipts and
other revenues generated by that sport.
When an item or items of expense are
not separated, the expense shall be
prorated to the teams according to the
number of participants.

3535.3600 COMPLIANCE REPORTS AND
SUBMISSION OF DATA

Annually, on or before October 15, each
school/school district shall submit to the
commissioner of education an elementary and
secondary athletic program report containing
information about both intramural and inter
scholastic athletics provided. The report shall
contain by building: number of sports offered
for each sex, the season each sport is offered for
each sex, the number of weeks each sport is
offered, the number of teams in each sport, the
number of coaches assigned each sport, the
number students by sex participating in each
sport, the dollar expenditure per sport, the total
unduplicated count of student participation in
the intramural program by sex, and the total
unduplicated count of student participation
interscholastic programs by sex.

Statutory Authority: M.S. 124.15 subd 2a

3535.3700 DUTIES OF THE COMMIS
SIONER OF EDUCATION

Upon receipt of an educational institution's
athletic program report, the commissioner of
education shall evaluate the date contained in
the report and forward reports requiring
additional attention to the commissioner of
human rights pursuant to Minnesota Statutes,
section 124.15, subdivision 2a.

Statutory Authority: M.S. 124.15 subd 2a

Statutory Authority: M.S. 124.15 subd 2a

3535.3500 PENALTY FOR NONCOMPLI
ANCE

The penalty for noncompliance with parts
3535.3100 to 3535.3700 by public elementary
and secondary schools shall be the reduction of
state aids pursuant to procedures of Minnesota
Statutes, section 124.15, subdivison 3. In
addition, nothing in parts 3535.3
3535.3700 shall be interpreted as HUHUU5

authority of the human rights delJartllllent
public and nonpublic scblOOls
ance may C011stiltule
Statutes, HU1ll8111
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Ability:
The capacity to develop the skills to
participate in a sport.

Competition:
Means a contest between rivals or
competitors and whose purpose is to
determine a winner.

Competitive Season:
Means the period of weeks established
for a sport by the Minnesota State High
School League or other sponsoring
organization for competition between
high school teams and their state tourna
ment.

Complaint:
An allegation that a mandatory law or
rule is not being implemented.

Corrective Action:
Means action which is taken by the
school district to eliminate or modify
any policy, procedure, or practice found
to be in violation of Title IX and/or to
provide redress to any grievant injured
by the identified violation.

Discrimination:
Means the violation of an individual's
state or federal equal rights guaran
tees,U.S. Constitution, Amendment 14;
20 U.S.C. 1681 et seq.; Minnesota State
Constitution, whether intended or
unintended.

Equal Access:
Means availability of opportunity
without discrimination on the basis of
sex, going beyond simple access to an
activity to include full and unrestricted
participation in the activity.

Equivalent:
Equal or equal in effect.

Equivalent Sports:
The following sports are currently
sponsored by the Minnesota State High
School League. Title IX defines those
in italics as equivalent sports.

~ec~tioln Three: Laws and Rules

Girls Sports:

Basketball
Cross Country Running
Cross Country Skiing

Golf
Gymnastics

Slalom Skiing
Soccer
Softball
Swimming and Diving
Synchronized Swimming
Tennis
Track and Field
Volleyball

(Note: girls may participate on boys teams. See
M.S. 126.21)

Boys Sports:

Baseball
Basketball
Cross Country Running
Cross Country Skiing
Football
Golf

Ice Hockey
Slalom Skiing
Soccer

Swimming and Diving

Tennis
Track and Field

Wrestling
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Gender Equity:
An atmosphere and a reality where fair
distribution of overall athletic opportu
nity and resources, proportionate to
enrollment, are available to girls and
boys and where no student athlete,
coach or athletic administrator is
discriminated against in any way in the
athletic program on the basis of gender.

Grievance:
Means a complaint alleging any policy,
procedure or practice which would be
prohibited by Title IX.

Grievant:
Means a student or employee of a
district who submits a grievance
relevant to Title IX or an individual or
group submitting a grievance on behalf
of a student(s) or employee(s).

Interscholastic Athletic Program: (M.R.
3535.3000. Subpart 3)

Means all athletic activities offered
within a school the purpose of which is
to provide opportunities for students to
compete with other students on like
teams in other schools within an
organized conference under the auspices
of the Minnesota State High School
League or with other like teams in other
schools operating under separate juris
dictions.

Participate: (M.R. 3535.3000. Subpart 5)
Means for interscholastic sports, a
student has been selected by the coach
to be a member of a particular athletic
teams, inclusive of varsity, junior
varsity, and sophomore teams, after the
tryout period has ended.

Participation Rate:
Means the percentage of participants of
each gender in the athletic program. The
results should be compared to the
percentage of students of each gender
enrolled in the school.

Used to determine if participation
opportunities are provided in numbers
substantially proportionate to the
respective enrollment of girls and boys
in the school. (Refer to Title IX Equity
Component #1, Analysis, p.46 for exam
ples of computing participation rates.)

Should be computed in two forms:
unduplicated participation and duplicat
ed participation.

unduplicated participation: each
student who participates in a
sport is counted once.

Example: a student participates
in cross country running, skiing
and golf The student is counted
once.
Provides a measure of how many
girls and boys are participating in
the athletic program.

duplicated or total participation:
count the total number ofpartic i
pants by gender for all sports
offered, double or triple counting
students who participate in more
than one sport.

Example: a student participates
in cross country running, skiing
and golf The student is counted
once in each activity, i.e., 3
participations.

Provides a measure of the total
number of sports opportunities
being offered by the athletic
program.

Practice:
Means to exercise; train or drill for the
purpose of improving skills.

Prime Time:
Means that time period which is most
desirable locally for a given activity.

Proactive Strategy:
Schools are encouraged to take affir
mative steps to overcome the effects
of conditions which resulted in
limited participation by females.

School:
Refers to a member high school of the
Minnesota State High School League.
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Season:
The period of weeks established for a
sport by the Minnesota State High
School League for competition between
high school teams and their state tourna
ment.

Sexual Harassment:
Is a form of sex discrimination which
consists of unwelcome sexual advances,
requests for sexual favors, sexually
motivated physical conduct or other
verbal or physical conduct or communi
cation of a sexual nature.

Sports Currently Sponsored by the
Minnesota State High School League and
Their High School Season as of 1993-94:

Fall Season:

Football, b
Soccer, g-b
Cross Country Running, g-b
Swimming, g
Tennis, g
Volleyball,g

Winter Season:

Is a competitive physical activity that:

a. is offered within a school, the
purpose of which is to provide
opportunities for
students to compete with
other students on like teams
in other schools within an
organized conference under
the auspices of the Minnesota
State High School
League or with other like
teams in other schools
operating under separate
jurisdictions; (State Rule
3535.3000, Subd. 3)

b.

c.

d.

e.

f.

has a primmy purpose of
competition rather than
support;

is guided by a set of
established rules;

includes an interscholastic
schedule of contests between
groups or individuals;

has funds controlled
by the school district;
and,

has the direction of a licensed
head coach as defined by
Minnesota Statute 125.091.

Basketball, g-b
Wrestling, b
Hockey, b
Slalom Skiing, g-b
Cross Country Skiing, g-b
Gymnastics, g .
Swimming, b

Spring Season:

Track and Field, g-b
Golf, g-b
Softball, g
Baseball, b
Tennis, b
Synchronized Swimming, g

Code: g - girls; b - boys (Note: girls may
participate on boys teams).

Note: M.S. 126.21 provides that membership on
girls teams are restricted to girls; girls are eligi
ble to participate on any boys teams, with
wrestling a permitted exception. See Section 1
for M.S. 126.21 and State Board Rules.

Support Activity:
An activity that has a primary purpose
of support for athletic teams rather than
competition. Title IX requires that
membership must be open to both
genders.

Title IX Coordinator:
Means the employee(s) designated to
coordinate the efforts of a district to
comply with and carry out its responsi
bilities under Title IX and the Title IX
implementing regulation.
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SECTION FOUR

"Even if you're on
the right track, you'll
get run over if you
just sit there." Will
Rogers

The following plan for your self-review includes
a suggested process to follow, data to be
gathered, and report forms to summarize your
analysis and plans.

*

*

Membership on the committee
should include gender and
minority representation which
reflects your schoollcommunity.

Disseminate the requests for
information to all staff with
responsibility in that area.

Collect, tabulate and evaluate
the information.

Initiating the Process

Initial Steps.

Conduct An External Review:
GEAR-2 Committee

Conducting Your Self-Review.

Conduct An Internal Review:
Gender Equity in Athletics Review
(GEAR) Committee.

*

*

*

*

*

*

Discuss with your school board
and community the commit
ment of the Minnesota State
High School League and the
Minnesota Department of
Education to ensure gender
equity in athletics. Provide
them with a brief history of the
development of high school
sports and the standards
required by state and federal
regulations.

Review the commitment and
responsibilities of your district
to provide gender equity in
athletics.

Meet with the staff members
who will be responsible for
each area to be examined.

Develop a timetable for your
district's self-review.

Conduct the mandatory bien
nial determination of student
interest. Tabulate and analyze
its results. Prepare information
for the MSHSL Registration
Form Due April 1, 1993 and
subsequent years as requested.

Notifythec()l1l1llittee members
of the timetable, meetings, etc.

*

*

*

*

Evaluate each of the Equity
Components listed in Section
Four and determine if your
program has met the standards
of that component. Complete
the summary charts.

Determine modifications and
remedial steps needed where
inequity has been identified.
Specify the action to be taken,
staff accountability for its
accomplishment, and the date(s)
required for completion.

Complete the Final Report of
the GEAR Committee.

To provide an external review,
establish a GEAR-2 Committee
of individuals from outside your
school to review the Equity
Program Component #1:
Accommodating Student
Athletic Interests and Abilities.
This review will focus on your
sports offerings and results from
the student interest survey. The
Committee may review other
components as needed for infor
mation which impacts the sports
offered by your school.

Determine the committee
membership. The committee
members could be school
administrators, athletic direc
tors, school board members,
equity officers from other
districts, members of the public,
i.e., individuals who have an
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interest in ensuring the spirit
and intent of gender equity in
sports.

Implementing Changes and Remedial Steps

Results of the Review.

Monitoring the Modifications and
Remedial Steps
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*

*

*

*

*

*

*

The membership of the Com
mittee should be balanced in
gender and include minority
representation.

Determine the committee chair.
Establish a date for the meeting
of the committee. Notify
members of the site, time,
provisions for mileage, meals
and lodging.

Conduct the meeting. Describe
the purpose and process, estab
lish timelines and responsibili
ties of the committee members.
Invite appropriate school
personnel to review the reports
developed by the district's
GEAR Committee.

Review your district's sports
offerings and the information
from your student interest
survey.

Provide the GEAR-2 Com
mittee with the charts compiled

. by your self-review committee
and with forms which they
could complete reflecting their
review and recommendations.

Review the report of the
GEAR-2 Committee and deter
mine what actions should be
taken on their recommenda
tions.

Add the report of the GEAR-2
Committee to your self-review
report. Maintain the records
and remedial steps taken and
keep on file. It will provide a
reference for compliance
reviews by the MDE or OCR,
or compliance assurances
required with every application
for Federal funding, and for any
complaints which might be
filed.

*

*

*

*

*

Provide the results of the self
review to the administration and
school board. It is the responsi
bility of the school administra
tion and school board to deter
mine appropriate steps based on
areas which need to be remedi
ated.

Report data results from student
interest survey to the League
Office as requested.

Share results of study interest
survey with area schools to
assist in mutual planning for
new activities.'

Conduct a periodic review of
assignments for modifications
and remedial steps with individ
uals responsible for implemen
tation.

Establish a timeline for the next
self-review to ensure an
ongoing monitoring and review
of the athletic program. It is
recommended that a review be
conducted every three years.
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A. GENERAL INFORMATION:

The following information would be gathered
from the athletic department and from district
policies.

* A list of all high school interscholastic
teams and the levels at which the teams
compete, i.e., varsity, junior varsity,
sophomore, etc.

*

*

This provides a measure of the
total number of sports opportu
nities offeredfor each gender by
the athletic program.

Budgets for the past and current year,
and, if available, for the next year.

MINCRIS Athletic Report Form for the
past three years.

* The current percentage of girls and boys
enrolled in the high school.

B. INFORMATION FOR TITLE IX
PROGRAM COMPONENTS

* The participation rates of girls and boys
in the athletic program for duplicated
and unduplicated participation:

#1. Accommodation of Student Athletic
Interests and Abilities

Example: a student participates
in cross country running, skiing
and golf. The student is
counted once.

2. Unduplicated participation:
count each student once who
participates in one or more
sports offered by your school.

1. Participation rate means the
percentage of participation of
each gender in the athletic
program. (For an example of
computing participation rates,
refer to Title IX Equity
Component #1, Analysis.

Policies, procedures and criteria for
determining whether sports will be
added, and if so, what sports, to the
boys and girls interscholastic athletic
programs.

Reports discussing the growth of the
athletic program.

Tabulation of the student athletic inter
est survey.

Provision of Equipment and Supplies

*

*

*

#2.

This provides a measure ofhow
many girls and boys are partici
pating in the athletic program.

Duplicated or total participa
tion: count the total number of
participants by gender for all
sports offered, double or triple
counting students who pat·tici
pate in more than one sport.

3.

Example: your school offers
girls volleyball, 80 participants,'
girls basketball, 60 partici
pants; and girls softball,20
participants and girlstrackand
field, 40 participants: ... totaL200
participants.\Agirlwhofartic
ipates in all of the sports is
counted as 3 participations.

*

#3.

*

Policies, procedures, and criteria for
providing, maintaining and replacing
equipment and supplies, including any
replacement schedules.

Scheduling of Games and Practice
Time

Policies, procedures and criteria for
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*

*

#4.

*

*

*

*

*

#5.

*

*

#6.

*

44

establishing competitive and practice
schedules.

The competitive and practice schedules
for each interscholastic athletic team,
varsity, jv, etc., for the current year.
A list of teams by gender that competed
in jamborees or scrimmage games, the
schedule of competition.

Travel and Per Diem Allowance.

Policies, procedures and criteria for
providing travel arrangements and per
diem allowances.

A list of the modes of transportation
used by each team for each competi
tion.

For each team, the size of the squad and
the names and positions of additional
personnel who travel with the team to
away games.

The per diem allowance for
male and female athletes.

Description of policies for lodging and
meals for athletes during tournaments
and other special events during the
season.

Opportunity to Receive Coaching
and Assignment and Compensation
of Coaches.

Policies, procedures, and criteria for
determining the number of coaches
assigned to teams.

A list of the names of all varsity, junior
varsity, and freshman coaches by team,
with the following information regard
ing their assignment:

a) head
b) assistant
c) volunteer
d) years of experience as coach
e) length of assignment and terms of

contract;
f) educational background, e.g.,

coaching certification
h) salary or stipend for coaching

Provision of Locl{er Rooms, Prac
tice, and Competitive Facilities

Policies, procedures and criteria for

*

#7.

*

*

*

#8.

*

*

#9.

*

*

determining the use and availability of
locker rooms and practice and competi
tive facilities.

A listing of all locker rooms and
practice and competitive facilities used
by each team, indicating the general age
of the facility, whether it is on or off
campus, and whether the facility is used
exclusively by certain teams or
programs; a schedule showing when
any facilities are used for practice and
how long the locker rooms are assigned
for use by each team (for example,
competitive season only, all year, etc.)

Provision of Medical and Training
Facilities and Services

Policies, procedures, and criteria for
providing medical and training facilities
and services to male and female
athletes.

A list of each weight training, and
conditioning facility available to
athletes, indicating the teams by gender
using the facility, and the schedule of
use.

For each team, a list of the names of
any trainers and any medical personnel
assigned to the team; the certification
of each trainer; if a student trainer, the
number of years that person has been a
student trainer; which trainers accom
pany the team to away games.

Publicity

Printed materials distributed by the
athletic department to the general
public, such as, schedule cards, game
programs, promotional materials,
posters, etc.

Policies, procedures, and criteria for
providing publicity services to boys and
girls interscholastic athletic programs,
including the name(s) and title(s) of
person(s) in charge.

Support Services

Policies, procedures, and criteria for
providing administrative, secretarial,
clerical support services to the boys and
girls interscholastic athletics programs.

Any available organizational charts
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#10.

*

*

#11.

*

*

showing the lines of authority for all
persons involved in interscholastic
athletics, indicating the administrative
and clerical support personnel assigned
to each organizational unit; for each
organizational unit in the athletic
department, a list of the names of all
personnel assigned to that unit and their
titles.

Athletic Fees and Awards

Policies, procedures and criteria for
bestowing and granting awards.

Policies for assessing activity fees and
providing hardship waivers.

Assistance for Athletes with Special
Needs

Information describing how the district
responds to athletes with special needs,
such as aides and interpreters for the
hearing impaired.

Lists of athletes who have received
tutoring at school expense.

#12.

*

#13.

*

#14.

*

Recruitment

Information on how the school provides
male and female athletes with the
opportunity to meet with post
secondary recruiters.

Sexual Harassment Policies

Copy of the district's sexual
harassment policies.

Other:

Any other available information that
might help the committees to under
stand the school's interscholastic athlet
ics program.
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"Coming together is a beginning;
keeping together is progress;
working together is success. "
Henry Ford

Introduction for Minnesota schools: When
you begin your self-review, this section will be
important for your GEAR Committee as it
contains information and interpretations which
will guide your assessment. It should be
combined ~with information about the require
ments and interpretations ofM.S. 126.21 and
State Board Rules in Section Two.

This information, unless otherwise noted, is
taken from a document which ~would be used by
the Office for Civil Rights to conduct an investi
gation ofyou l' athletic program. The document
is called, "Title IX Investigator's Manual, " and
was prepared by the Office for Civil Rights,
(OCR), U.S. Department ofEducation.

These excerpts are those which apply to the
interscholastic program. Sections which apply
only to the intercollegiate program have not
been included.

There are thirteen (13) program components
listed in the Title IX regulation. Other factors
may be added during an OCR and MDE compli
ance review.

These components are not considered to be a
finite list. Regulations permit the Assistant
Secretary for Civil Rights to consider other
factors in the determination of equal opportuni
ty. Other factors may be added or considered
during an investigation.

The thirteen (13) program components are:

1. Accommodation of Interests and
Abilities

2. Provision of Equipment and Supplies
3. Scheduling of Games and Practice

Time
4. Travel and Per Diem Allowance
5. Coaches
6. Provision of Locker Rooms, Practice

and Competitive Facilities
7. Provision of Medical and Training

Facilities and Services
8. Publicity
9. Provision of SUPPOlt Services

*10. Athletic Financial Assistance
*11. Tutors

Ptovision of Housing and Dining

Facilities and Services
*13. Recruitment of Student Athletes

*All thirteen program areas included in the
manual for review. While the final four
program components have limited application to
the inter scholastic program, they should be
included in your self-review. In the charts that
follow, these components have been combined
into charts lOA to lOD.

Each Title IX program component is divided
into four subsections:

A. Policy Interpretation Factors: a list
of the factors to be investigated as
specified by the Title IX Policy
Interpretations. Your school's review
of each program component should
include these factors. The review
committees would arrive at a final
conclusion for each factor and then,
for the program component as a
whole.

B. Data Request and Interview
Questions: an "information to
collect" section that lists data to be
collected for the review.

C. Analysis: an "analysis" section that
provides the factors to be compared
between the girls and boys programs.
The review committee must then
determine whether the differences for
each factor or all of the factors
combined have a disparate impact on
one sex. If so, and these differences
cannot be explained by nondiscrimi
natory justifications, a disparity exists
for that program component.

D. Cautions: a "cautions" section that
reminds the review committee of
common nondiscriminatory justifica
tions that may explain differences
between girls and boys programs for
that particular program component.
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What It Means:

The Title IX regulation requires schools that offer athletics programs to accommodate effectively
the interests and abilities of students to the extent necessary to provide equal opportunity in the
selection of sports and levels of competition available to members of both sexes.

Minnesota Statute 126.21, Subdiv. 2 and State Board Rule 3535.3300 provide the specific
requirements for Minnesota schools.

A. FACTORS TO ASSESS:

The basic determination for this program component relies on a two-part analysis:

1 equal opportunities to compete.

Title IX Policy Interpretation outlines three (3) factors which may be considered consec
utively to the opportunity for individuals of both sexes to compete in athletics programs:

a. Whether interscholastic level participation opportunities for male and female
students are provided in numbers substantially proportionate to their respective
enrollments.

b. Where the members of one sex have been and are underrepresented among inter
scholastic athletes, whether the school can show a history and continuing
practice of program expansion which is demonstrably responsive to the develop
ing interests and abilities of that sex.

c. Where the members of one sex are underrepresented among interscholastic
athletes, and the institution cannot show a continuing practice of program expan
sion such as that cited above, whether it can be demonstrated that the interests
and abilities of the members of that sex have been fully and effectively accom
modated by the present program.

2 levels ofcompetition for interscholastic athletics, varsity, junior varsity, andfreshman
teams.

In effectively accommodating the interests and abilities of male and female athletes,
schools must provide opportunities for individuals of each sex to participate in inter
scholastic competition, and for athletes of each sex to have competitive team schedules
which equally reflect their abilities.

Two factors must be considered:

a. Whether the competitive schedules for male and female teams, on a program
wide basis, afford proportionately similar numbers of male and female athletes
equivalently advanced competitive opportunities.

b. Whether the school can demonstrate a history and continuing practice of upgrad
ing the competitive opportunities available to the historically disadvantaged sex
as warranted by developing abilities among the athletes of that sex.
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B. INFORMATION TO COLLECT

Data Request

Request the following information:

1. Copies of written policies, procedures, and criteria for determining how and whether
sports will be added to the boys' and girls' athletic programs; include copies of any
reports discussing the growth of the athletics program, and copies of any surveys or
assessments conducted of students' athletic interests and abilities, the date(s) and results
of the surveys or assessments.

2. Information necessary to determine
the duplicated and unduplicated
participation. A list of all boys and
girls teams (varsity, junior varsity,
freshman, etc.) including the compet
itive level at which each team
competes and the date (month and
year) each team began competition;
also, a copy of the eligibility or squad
lists for the current year and the
previous year for boys and girls for
each team.

3. The athletic association in which the
boys and girls programs are mem
bers.

4. A current list of club and intramural
sports and the number of participants,
by sex, participating in each club and
intramural sport.

5. The total number of secondary
students by gender currently enrolled
in the school.

6. The competitive schedules for each
team (request this only if scheduling
information is not obtained under the
data request for another program
component.

Interview Ouestions

Administrators:

Photo Courtesy of Star Tribune

1. Verify the dates the current boys and girls teams entered interscholastic competi
tion, and determine the origin of these teams (e.g., were the boys' sports previ
ously chiblintramural activities? Did the teams begin through the interest of a
staff member who desired to teach the sport?).

2. Obtain clarification, if necessary, on the practices and policies regarding deter
mining whether sports will be added. Are any to be added? If so, which ones?
What are the reasons for the new additions? Have there been any unsuccessful
attempts to add sports? Why were the attempts unsuccessful?

3. Have any girls or boys sports been eliminated? If so, which sports, and when?
(If recent, obtain the number of participants affected.)
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4. Does the current program fully and effectively accommodate the interests and
abilities of participants?

5. Determine if interests and abilities have ever been surveyed. If so, when? What
were the survey results? Obtain a copy of all related documents that were not
provided through the pre-on-site data request.

Coaches:

6. Using the appropriate eligibility or squad list, have the coach verify the actual
number of participants.

7. Are you aware of any other sport in which there might be interest but which is
not currently being offered? If so, what sport? Have there been any unsuccessful
attempts to add sports? Why were the attempts unsuccessful?

8. Do you believe that the interests and abilities of both sexes are being fully and
effectively accommodated? Why?

Athletes:

9. Are you aware of any other sport in which there might be interest but which is
not currently being offered? If so, what sport? Have there been any unsuccessful
attempts to add sports? Why were the attempts unsuccessful?

C. ANALYSIS

Factor One: Equal Opportunities to Compete

Step One:

Note: The following examples in Step One have been developed specifically to assist Minnesota
schools to calculate percentages ofparticipation for unduplicated and duplicated participation.

The first step is to compare the ratios of girl and boy participants in the athletic program with the
number of secondary students enrolled in your school. If the results are substantially proportion
ate, the school is effectively accommodating the interests and abilities of both sexes. If the calcu
lation of participation to secondary enrollment is not substantially proportionate, go to the second
step.

1. Calculate the percentage of girls and boys enrolled in your school.

Example: 1000 total number of students enrolled: 500 are girls; 500 are boys.

500 boys =50% of the enrollment are boys
1000 students enrolled

500 girls =50% of the enrollment are girls
1000 students enrolled

2. Calculate the unduplicated participation rate:

a. Count each student once who participates in one or more sports. It provides a
measure of how many girls and boys are participating in at least one sport
offered by your school

a student participates in cross country running, skiing and golf. The student is
COllntf:d once.
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Example:

unduplicated number of girls participating
unduplicated number of boys participating
unduplicated number of girls and boys participating

= 100
=200
= 300

b. Divide the number of unduplicated participants of each gender by the total
number of participants in the athletic program. The unduplicated participation
rates are:

Unduplicated participation rate for girls

Unduplicated participation rate for boys

=

=

100
300
200
300

=33%

=66%

Calculating the Unduplicated Participation Rate

unduplicated number of girl
participants (100) 100

=
unduplicated number of girl and boy 300
participants in the athletic program (300)

unduplicated number of boy
participants (200) 200

=
unduplicated number of girl and boy 300
participants in the athletic program (300)

=

=

33% unduplicated participation
rate for girls

66% unduplicated participation
rate for boys

3. Calculate the duplicated or total participation rate:

a. Count the total number of participants by gender for all sports offered, double or
triple counting students who participate in more than one sport. This rate
provides a measure of the total number of sports participations being offered for
each gender by the athletic program.

Example of duplicated participation rate: your school offers girls volleyball (80 partici
pants), girls basketball, (60 participants); girls softball (20); and girls track and field (40).
Total: 200 participants

Example of calculating the duplicated participation rate:

Total number of participations by girls = 200
Total number of participations by boys = 300
Total number of girls and boy participations in athletic program = 500

b. Divide the number of participations of each gender by the total number of partic
ipations in the athletic program. The duplicated participation rates are:
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Duplicated participation rate for girls

Duplicated participation rate for boys

=

=

200
500
300
500

=40%

=60%
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Calculating Duplicated or Total Participation Rate:

Total number of participations
by girls (200)

Total number of participations
in athletic program (500)

Total number of participations
by boys (300)

Total number of participations
in athletic program (500)

=

=

200

500

300

500

= 40% duplicated
participation rate for girls

60% duplicated
participation rate for boys

4. Compare the duplicated and unduplicated participation rates for boys and girls to the
percentage of boys and girls enrolled in the school.

In the above example:
Enrollment percentage
Unduplicated participation rate
Duplicated or total participation rate

50% girls
33% girls
40% girls

50% boys
66% boys
60% boys

In analyzing this example, when comparing both the unduplicated and duplicated partici
pation rate to the enrollment, the girls are substantially underrepresented in the athletic
program.

There is no set ratio that constitutes "substantially proportionate" or that, when not met,
results in a disparity or a violation. All factors for this program component, and any justi
fications for differences evaluated in steps two and three below, must be considered
before a finding is made.

5. If the calculation of participa-
tion to enrollment in the athletic
program is not substantially
proportionate, then go to Step
Two.

Step Two:

DETERMINE when each boys
and girls team began inter
scholastic competition and the
origin of the sport. If any boys or
girls sports have been eliminated,
discuss the reasons they were
eliminated and determine the
nUlnber ofparticipants that were
on each team.. DETERMINE the
percentage of loss to each
program. If sports have recently
been added, INDICATE the
number of participants affected
and the percentage of gain to
each program. DETERMINE

Conducting A Self-Review 55



56

whether there have been unsuccessful attempts to add teams, and why the attempts were
unsuccessful. VERIFY plans for adding sports and whether the written policies, proce
dures, and criteria for determining whether sports will be added are discriminatory in
language or effect. With these facts, DETERMINE whether the school has shown a
history and continuing practice of program expansion which has been demonstrably
responsive to the developing interests and abilities of the underrepresented sex. If so, it is
not necessary to consider step three. If not, go to step three.

Step Three:

Once step three is reached, the determination for this program component is complex and
often difficult and may involve additional investigation. The participation ratios are often
not proportionate to the enrollment ratios for members of each sex, and a history of
program expansion for the underrepresented sex may not be apparent, thus leading to the
question of whether the current program equally effectively accommodates student inter
ests and abilities, step three of the
analysis for competitive opportuni
ties.

If the school has not conducted a
surveyor used another method for
determining interests and abilities and
cannot demonstrate that the current
program equally effectively accom
modates interests and abilities, the
review committee must determine to
what degree the current program
accommodates interests and abilities.
The committee should REVIEW
whether the school failed to accom
modate "expressed interest," for
example, athletes of the underrepre- Photo Courtesy of Star Tribune
sented sex participating in a
club/intramural sport express interest in interscholastic competition or sufficient
numbers of individuals to form a team request that a sport be offered. If so, the recipient
may be in violation (review carefully the Cautions section below before determining a
violation).

In addition, the investigator may consider reviewing other programs indicative of inter
ests and abilities, for example, club and intramural sports; sports programs at junior
high/middle schools; community sports programs; and physical education classes. If this
review demonstrates that there are sufficient interests and abilities in certain sports that
are not offered by the school to students of the underrepresented sex, then the school may
be in violation. Review carefully the Cautions section below before determining a viola
tion). Finally, the committee should also REVIEW how the school met the developing
interests and abilities in the program of the "overrepresented" sex.

Once this additional review has been completed:

DETERMINE whether the current program equally effectively accommodates the
current interests and abilities of male and female athletes.

NOTE whether a surveyor other method of assessing interests and abilities has been
conducted. If so, provide the date and the results.

If an assessment of interests and abilities has not been conducted, DETERMINE the
origin of girls and boys sports and whatever method of determining interests and abilities
was used. DETERMINE if the method used is effective. DETERMINE if the interests
and abilities of both sexes are accommodated equally effectively.

Section Four: Conducting A Self-Review
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1 Factor Two: Levels of Competition

DETERMINE the quality of competitive opportu
nities provided to each sex. CONSIDER two
factors.

1. COMPARE the number of competitive
events for each team at the school's
declared competitive level. USE the
attached chart for this comparison.
DETERMINE the overall percentage of
boys and girls events below the declared
division level or classification. If this
analysis results in relative equivalence,
then the second factor, as discussed
below, need not be considered. If there is
a significant difference in the number of
competitive events for boys and girls at
the school's declared competitive level,
ASK the appropriate school representa
tive for an explanation. If there is any concern that the explanation is not satis
factory, consider the second factor.

2. DETERMINE whether the school can demonstrate a history and continuing
practice of upgrading the competitive opportunities available to the historically
disadvantaged sex. This will generally be females. Most state, regional, and/or
national athletic organizations require that its members compete at the same
division or classification level and member institutions will, therefore, comply
with this factor. For those institutions with girls' or boys' that are not classified
at the same level of competition and have been determined, through an assess
ment of the first factor, to provide a lower quality of competitive opportunities to
athletes of one sex, DETERMINE if there is a history and continuing practice of
upgrading competitive opportunities for the disadvantaged sex. This determina
tion is based on the interviews with coaches, participants and, where appropriate,
administrator(s) concerning their assessment of the quality of their schedules, the
opportunities provided for post-season competition, whether there were opportu
nities to compete against teams with state, regional, or national ranking, whether
the quality of their schedules has improved and will continue to improve, and
other relevant factors.

DETERMINE whether any differences in the opportunity to compete or the
levels of competition provided to boys and girls result in a disparity and whether
those differences constitute a significant disparity. If the disparity is significant
enough to constitute a violation, a separate finding may be made, where appro
priate, for the accommodation of student interests and abilities. If the disparity is
not significant enough to constitute a violation, then the disparity is evidence to
be considered with the determinations for other program components that may
be investigated.

D. CAUTIONS

The Policy Interpretation permits nondiscriminatory differences in boys and girls athletics
programs. Ask the appropriate school representative for an explanation of any disparities found.

The Title IX regulation at 34 C.ER. SS 106.41(b) differentiates between contact and non-contact
sports. The Policy Interpretation clarifies that where an institution offers a team in a contact sport
for members of one sex, it must offer a team for members of the other sex when:
1. opportunities for members of the excluded sex have historically been limited, and
2. there is sufficient interest and ability to sustain a viable team and a reasonable expecta

tion of interscholastic competition. (Note: see definition of ability under Section Three)
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For non-contact sports, where a team is
offered to students of one sex, a team
must be offered to members of the
excluded sex where:

1. opportunities for members of
the excluded sex have histori
cally been limited;

2. there is sufficient interest and
ability to sustain a viable team
and reasonable expectation of
interscholastic competition for
that team; and,

3. members of the excluded sex do
not possess sufficient skill to be
selected for a single integrated
team or compete actively on
such a team if selected.

Schools are not required to upgrade
teams to interscholastic status or other
wise develop interscholastic sports
absent a reasonable expectation that or
interscholastic competition in that sport
will be available within the school's
normal competitive regions. Schools
may be required by the Title IX regula
tion to actively encourage the develop
ment of such competition, however,

when overall athletic opportunities
within that region have been historically
limited for the members of one sex.

OCR investigative experience indicates
that where budget restrictions have led a
recipient to eliminate sports previously
offered, there is frequently a compliance
problem with this program component.
The tendency is for schools to eliminate
a sport previously offered to females
who are already underrepresented in the
schools' athletics programs. The result
has been that females are now more
disadvantaged by the elimination of a
girls' team despite sufficient interest
and ability to sustain a viable team. In
this situation, the school may well be in
violation of this program component. In
effect, the participation rates of male
and females are not p<roportionate to
their enrollment rates such that girls are
underrepresented in the athletics
program, and the school is not meeting
expressed interests and abilities of
female students. Therefore, the school is
not equally effectively accommodating
the athletics interests and abilities of
male and female students.
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CHARTl

Gender Equity in Athletics Review Manual
SUMMARY REPORT

Question YES NO GEAR Committee Analysis and Date for Individual
Recommendations Comple- Responsible to

tion Implement the
Recommendation

1. Did the school
survey the
athletic inter-
ests and abili-
ties of its stu-
dents within
the last two
years?

2. Was there any
increase in the
number of
female partici-
pants during
the past three
(3) years?

3. Did the survey
indicate that
there was
demonstrated
interest and
sufficient
competition
available to
establish new
activities?

4. If "yes", to the
above, were
new activities
added? If so,
which activity?
If not, what is
the timeline for
adding new
activities?
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CHARTl

Gender Equity in Athletics Review Manual
SUMMARY REPORT

Question YES NO GEAR Committee Analysis and Date for Individual
Recommendations Comple- Responsible to

tion Implement the
Recommendation

5. Based on the
survey results,
do the kinds of
interscholastic
sports presently
offered meet
students'inter-
ests and abili-
ties?

6. Does the school
provide equiva-
lent levels of
teams per sport,
such as varsity,
JV and B
teams?

7. Is the undupli-
cated and
duplicated
participation
rate of girls and
boys in the high
school athletic
program sub-
stantially pro-
portionate to
their respective
enrollment in
the high school?
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CHARTl

Gender Equity in Athletics Review Manual
SUMMARY REPORT

Question YES NO GEAR Committee Analysis and Date for Individual
Recommendations Comple- Responsible to

tion Implement the
Recommendation

8. Using the
duplicated
number of
participants,
are the number
of opportunities
available for
both girls and
boys substan-
tially equal?

9. Using the
unduplicated
number of
participants,
are the number
of opportunities
available for
both girls and
boys substan-
tiallyequal?

10. If the participa-
tion rates were
not substan-
tially propor-
tuionate, did
the school show
a history and
continuing
practice of
expanding
participation
opportunities
for the under-
represented
sex?
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CHART 1

Gender Equity in Athletics Review Manual
SUMMARY REPORT

Question YES NO GEAR Committee Analysis and Date for Individual
Recommendations Comple- Responsible to

tion Implement the
Recommendation

11. Committee
questions:
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CHARTl

Gender Equity in Athletics Review Manual
SUMMARY REPORT

GEAR COMMITTEE EVALUATION OF COMPONENT

Directions: Use narrative and anecdotal notes to indicate the status of this component regarding
equity; indicate any differences or areas which need remedial action or modification.
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The Title IX Policy Inter
pretation states: "Equipment and supplies
include but are not limited to forms, other
apparel, sport-specific equipment and supplies,
instructional devices, and conditioning and
weight training equipment."

State Board Rule 3535.3300 for Minnesota
schools requires that: "The equipment, supplies
and uniforms for each sport are to be compara
ble for both sexes."

Assessment Factors for Equipment and
Supplies

1. QUALITY - condition, durability, top
of-the-line or cut-rate; and

SUITABILITY - regulation, officially
sanctioned, does or does not meet rules
or specifications for balls, rackets,
uniforms, nets, gymnastics equipment,
etc.

A. FACTORS TO ASSESS:

The Policy Interpretation lists five(5) factors to
be assessed in determining compliance:

(l) quality, (2) wnount, (3) suitability,
(4) lnaintenance and replacement, and
(5) availability of equipment and
supplies.

The information for this program component
should be categorized and reviewed as follows:

Types Of Equipment and Supplies

1. UNIFORMS AND OTHER
APPAREL:

includes practice and game uniforms,
shoes, rain gear, warm-up suits (do not
obtain, review, or analyze information
on undergarments)

2. SPORT-SPECIFIC EQUIPMENT:

bats, hockey sticks, tennis rackets,
equipment set up and taken down for
practices, etc.; stationary equipment
such as basketball hoops, tennis nets
and soccer goals should not be consid
ered as they are part of the facility and
reviewed under provision of locker
rooms, practice and competitive facili
ties.

3. GENERAL EQUIPMENT:

ankle and wrist weights, water
sweatbands, knee braces,
conditioning equipment
whirlpool, universal.-should be
addressed under medical and training
facilities and services.

"-"'"',.....11.'<.1'.11..11. Four: Conducting A Self-Review

2.

3.

AMOUNT - number, i.e., too many,
adequate, or too few bats, balls, shoes,
uniforms, wrist weights, etc.; includes
consideration of shared equipment, such
as teams sharing warm-up suits, and any
equipment provided by athletes; and

MAINTENANCE AND REPLACE
MENT - maintenance personnel and
services such as laundry service for
uniforms, equipment storage, upkeep
and repair, etc.; replacement - schedules
for replacement of uniforms, shoes,
bats, balls, etc., e.g., replaced semi
annually, annually, every two, three,
four years, etc.

AVAILABILITY - amount of time
equipment and supplies are accessible to
athletes, e.g., always, not on Sundays,
restricted to hours equipment rooms are
open, etc.
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On-site

Data Request

INTERVIEW equipment managers as necessary,
particularly regarding maintenance of equip
ment.

INTERVIEW athletic directors as necessary,
particularly regarding budget information and
expenditures.

What is the quality of the equipment
and supplies provided to the team (e.g.,
substandard, adequate, excellent)?

What is the source of funding for the
team's equipment and supplies? Do you
have to sponsor or participate in fund
raisers?

Is all of the equipment provided to the
team "regulation?" (If not, what is
provided?)

Is the equipment provided to the team
appropriate for the sport? (If not,
explain.)

and supplies and the opinions of coaches and
participants, and ASK the appropriate individu
als, before concluding the on-site investigation,
about any conflicts.

Coaches and Athletes:

1. What equipment and supplies are
provided to the athletes (e.g., competi
tive and practice uniforms, warmups,
shoes, socks, sport-specific and general
equipment)?

Interview Questions

2. Do the athletes furnish any equipment
and/or supplies, or pay an equipment
fee? If so, what?

4.

3.

5.

6.

INFORMATION TO COLLECTB.

INTERVIEW coaches and athletes from each
team as to whether the equipment and supplies
provided are adequate. If inadequate, determine
specifics.

REQUEST budget information regarding the
previous year's expenditures and the current
year's budget for equipment and supplies in the
pre-on-site data request.

INSPECT the equipment and supplies provided
to each team. This inspection should be
conducted with an individual knowledgeable
about the equipment such as the coach, athletic
director, or equipment manager. DETERMINE
where the equipment and supplies for each team
are stored. NOTE the proximity of the storage
area to the practice and competitive areas and
the locker rooms. NOTE any inconsistencies
between personal observation of the equipment
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Coaches Only:

7.

8.

9.

10.

11.

12.

13.

Are there any problems with equipment
and supplies? If so, be specific.
Verify the number of equipment or
student managers and determine their
specific responsibilities (e.g., handles
equipment and supplies for practices
and/or games, launders uniforms, orders
new equipment, etc.).
What arrangements are made for
laundering uniforms? (Include both
practice and competitive uniforms; note
problems.)

Is there a replacement schedule for
uniforms or any other equipment and
supplies? (If not, how is it determined
when something must be replaced, e.g.,
shoes, uniforms, balls, etc.?)

When something must be replaced, what
is the exact procedure for replacement?

Verify the location of the equipment
storage and ask whether any storage
problem exists. (This question is not
necessary if it is obvious that no
problem exists.)

Verify expenditures or budget and deter
mine whether the amounts are adequate.
(If not, why? How much more was
needed? Was that amount requested?
Why was anyamount reduced?)

D. CAUTIONS

The Policy Interpretation permits nondiscrimi
natory differences based on the unique aspects
of particular sports, while the Title IX regulation
does not require equal expenditures for each
team or program.See M.R. 3535.3400 for
requirement for Minnesota schools.

A particular line of equipment may reflect the
preference of the coach who may believe certain
equipment is better even though it is not consid
ered top-of-the-line.

The amount of sport specific equipment will
often determine which teams reasonably need
equipment managers. Sports such as football,
baseball and field hockey are more likely to
need equipment managers than sports such as
basketball and cross country.

Expect that team size and the differences inher
ent in the nature of particular sports will often
affect budgetary needs and equipment and
supply needs.

The analysis of the budget information is impor
tant mainly when disparities are evident in the
provision of equipment and supplies. If there are
no disparities in the overall provision of equip
ment and supplies, then an in-depth analysis of
budgetary information is unnecessary and
budget information need not be included in the
letter of findings.

C. ANALYSIS

DETERMINE the extent that equipment and
supplies are provided for each team. Note any
budget concerns evident through interviews with
coaches or athletic directors or information
provided in response to the data request may be
noted. SUMMARIZE the significant informa
tion provided.

COMPARE the extent to which boys teams are
provided with equipment and supplies with the
extent to which girls teams are provided with
equipment and supplies. SUMMARIZE any
disparities.

DETERMINE whether any differences result in
a disparity and whether any disparity constitutes
a significant disparity.
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CHART 2

Gender Equity in Athletics Review Manual
SUMMARY REPORT

Question YES NO GEAR Committee Analysis and Date for Individual
Recommendations Comple- Responsible to

tion Implement the
Recommendation

1. Are girls and
boys teams
provided with
equipment and
supplies on an
equivalent
basis?

2. Is the quality of
equipment and
supplies pro-
vided equiva-
lent for girls
and boys
teams?

3. Is the mainte-
nance and
replacement of
equipment and
supplies pro-
vided on an
equivalent basis
to girls and
boys teams?

4. Committee
questions:

Section Four: Conducting A Self-Review Page 69



CHART 2

Gender Equity in Athletics Review Manual
SUMMARY REPORT

GEAR COMMITTEE EVALUATION OF COMPONENT

Directions: Use narrative and anecdotal notes to indicate the status of this component regarding
equity; indicate any differences or areas which need remedial action or modification.

c
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The Title IX Policy Interpretation lists the
following five factors to be assessed in deter
mining compliance:

1. number ofcompetitive events per sport;
2. number and length ofpractice opportu

nities;
3. time of day competitive events are

scheduled;
4. time ofday practice opportunities are

scheduled; and
5. opportunities to engage in available

pre-season and post-season competi
tion.

The season of the sport and the length of season
may also be a factor to be assessed depending
upon the specific fact situation.

B. INFORMATION TO COLLECT

season and post-season competition and
any teams for which these opportunities
were available but the teams did not
compete

The information that should be available in
response to the data request questions is:
number of games in regular season, number of
pre-season and post-season events, which teams
did not compete in pre-season and post-season
competition when opportunities were available,
days of the week games are played, times of day
games are played, number of practice sessions
per week, days practices are held, and time of
day and length of practices. DETERMINE
whether there are any differences in the number
of games per sport: number and length of
practice opportunities, time of day of competi
tive events, time of day of practices, and the
teams competing in pre-season and post-season
competition. In particular, COMPARE this
information for boys and girls teams competing
in the same or similar sports.

Data Request On-site

3. A list of teams that competed in pre-

REQUEST the following information through
the data request.

1. Copies of written policies, procedures,
and criteria affecting scheduling of
games, practices. pre-season and post
season competition

Most of the information necessary to the deter
mination of compliance or non-compliance for
scheduling of games and practice time may be
obtained through the pre-on-site data request.
Additional informatio~ may be obtained through
interviews of coaches, athletes, and athletic
directors. Scheduling is a program component
where comparing boys and girls teams in the
same sport is particularly useful since the
number of competitive events varies by sport.
For example, the football team may average 10
regular season games while the basketball team
averages 16 regular season games.

How many regular-season games do
you play? Is the number of regular
season events adequate for the team's
level? If one team has more regular
season games than the same sport team
for students of the other sex, determine
why.

INTERVIEW coaches and athletes from each
team regarding whether the scheduling of games
and practice time is appropriate. INTERVIEW
administrators and facilities managers regarding
scheduling decisions.

Interview Questions

AdministratorslFacilities Managers:

2. Do certain teams have priority in sched
uling? If so, which ones? Are you
responsible for resolving scheduling
conflicts, and/or reorganizing schedules
during inclement weather?

Coaches and Athletes:

1. What is your role in the scheduling of
games and practice time?

3.
The competitive and practice schedules
for each team including the date practice
begins (ask for previous year schedules
if current year schedules are not avail
able)

2.
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Coaches Only:

4.

5.

6.

7.

8.

9.

10.

Verify the first day of practice, the time
of day and the days of week of
practices.

Are practice and game schedules conve
nient? Do they conflict with classes,
meal times, other scheduled activities,
etc.?

What days of the week and what times
of day are considered "prime time" for
games? How often does your team
compete during prime time? Do game
schedules permit reasonable opportuni
ties to compete before an audience?

How would you rate your competitive
schedule?

Is your practice time sufficient?

How did the team qualify for post
season competition?

Is there any problem with the season
during which the sport is scheduled
(e.g., fall vs. spring) or the length of
season (discuss in terms of number of
weeks)?

D. CAUTIONS

The Policy Interpretation permits nondiscrimi
natory differences based on the unique aspects
of particular sports. Ask the appropriate school
representative for an explanation of any dispari
ties found.

An example of a nondiscriminatory justification
for scheduling disparities is where the schedul
ing of competitive events is limited by lack of
competition for that sport in the normal compet
itive area. Fewer competitive contests may in
turn affect practice schedules and pre-season
and post-season competitive opportunities.

Competitive and practice schedules are often
affected by the availability of facilities. When
schedules for teams of one sex are adversely
affected by the availability of facilities, a dispar
ity may occur in both program components,
scheduling and provision of locker rooms,
practice and competitive facilities.

A school is not required to schedule the same
number of games or practices for boys and girls
teams of the same or similar sport. However,
any differences favoring, for example, boys
teams, should be offset by differences favoring
girls teams in other sports.

11. Who does the scheduling? (If a consid
erable difference exists between the
number of home and away games, ask
why.)

12. On what basis is the competition time(s)
determined and are these times conve
nient?

13. Is there a unique aspect about the sched
ule for the team? If yes, clarify.

C. ANALYSIS

COMPARE, for boys and girls teams of the
same or similar sport, the number of games, the
days and times of games, and the number of
practices and the days and times of practices.
NOTE any differences. COMPARE the remain
ing boys and girls teams for th'e same informa
tion and determine whether any differences for
the scheduling of these remaining teams may
offset any differences in the scheduling for
teams of similar sports.

DETERMINE whether any differences result in
a disparity and whether any disparity, constitutes
a significant disparity.
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CHART 3

Gender Equity in Athletics Review Manual
SUMMARY REPORT

Question YES NO GEAR Committee Analysis and Date for Individual
Recommendations Comple- Responsible to

tion Implement the
Recommendation

1. Are girls and
boys teams
provided with
the number of
competitive
events appro-
priate for their
sport, and their
level of compe-
tition?

2. Is equivalent
opportunity
provided re-
garding the
number and
length of prac-
tices for girls
and boys
teams?

3. Is equivalent
opportunity
provided re-
garding the
time of day
games and
practices are
scheduled for
girls and boys
teams?

4. Committee
questions:
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Directions: Use narrative and anecdotal notes to indicate the status of this component regarding
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The Policy Interpretation lists five factors to be
assessed in determining compliance:

INTERVIEW coaches and athletes from each
team regarding whether the travel and per diem
allowances are adequate.

B. INFORMATION TO COLLECT

1.
2.
3.

4.
5.

modes of transportation;
housing furnished during travel;
length of stay before and after competi
tive events;
per diem allowances; and
dining arrangements.

Interview Questions

Coaches and Athletes:

1. What was the mode of transportation
used for each away event? Ask for the
distance to any event, as necessary.

OBTAIN a map of the school's competitive area
which will assist in making comparisons of the
modes of transportation used for boys and girl's
teams traveling the same distances. Be prepared
to ask coaches the distance to a competitive site
when necessary. Interscholastic teams will
probably travel only within the school district or
conference limits except for special events or
tournaments.

2.

3.

4.

If not apparent, ask the reason for the
specific mode of transportation provid-
ed. .

What housing is furnished during
travel? Ask specific name of lodging
facility.

How many athletes are assigned to each
room?

Data Request

REQUEST the following information through
the data request.

5. What are the meal arrangements? Does
the team eat as a group and the coach
pays the bill? Are the athletes given
money to eat wherever they wish?

1.

2.

Copies of written policies, procedures,
and criteria for providing travel arrange
ments and per diem allowances

The travel expenditures and budgets
for each team

6.

7.

What is the per diem allowance, or how
much money per meal?

Is the team provided with a pre-game
meal?

COMPARE the information provided and
NOTE any differences between the boys and
girls programs.

5. The size of the travel squad for each
team and the number of personnel and
their identities (trainer(s), coaches,
sports information staff, etc.), who
travel with the team to away games

11. Does the coach handle the travel

How much time in advance of the
competitive event does the team arrive
in the area of the competitive event? Is
this always true or does the arrival time
vary? On, what do any variations
depend?

Does the team leave immediately after a
competitive event, or are there some
occasions where the team might stay
overnight? On what does this depend?

8.

9.

Coaches Only:

10. Does the coach prepare the travel
budget? If not, who does? Is the budget
adequate? If not, why?

A list of the modes of transportation
(privately-owned vehicles; school
owned vehicles - be specific as to car,
van, bus, or plane; commercial vehicles
- bus; train; or plane) used by each team
for each away game

The per diem allowances for each
team

3.

4.

Section Four: Conducting A Self-Review 75



arrangements for the team (reservations,
securing the mode of transportation,
etc.)? If not, who does?

C. ANALYSIS

COMPARE the modes of transportation used by
boys and girls teams. In particular, REFER to
the scheduling information and USE a map to
determine which teams traveled similar
distances. COMPARE the modes of transporta
tion used where boys and girls teams traveled
similar distances. DETERMINE whether the
number of athletes, others traveling with the
team, and/or the amount of equipment to be
transported may explain any differences in the
mode of transportation used by boys and girls
teams traveling the same distances.

COMPARE the housing furnished during travel
for boys teams to the housing provided to girls
teams. NOTE whether teams of one sex stay at
better quality motels than teams of the other sex,
or stay at motels while
teams of the other sex
stay in less desirable
facilities.

COMPARE whether
teams of one sex have
more athletes assigned to
a room than teams of the
other sex.

COMPARE whether
teams of one sex arrive at
away games earlier
and/or leave later than
teams of the other sex,
thus allowing more time
for rest, meals, or
practices. DETERMINE whether there is a
pattern favoring teams of one sex.

COMPARE the per diem allowances for boys
and girls teams. (Per diem allowances usually
refer to meal expenses only. If otherwise, clarify
as necessary.) NOTE any differences in the
amounts provided. USE the amounts actually
given or spent on athletes since this may be
different from the "standard" per diem rate that
the school may set. If "per diem amounts are not
used, USE total amounts per meal and divide by
the number of participants traveling with the
team to obtain a figure for comparison purposes.
(Be certain that any calculations consider the
number of meals necessary for a particular trip.)
Also, NOTE any differences in the method of
payment. DETERMINE whether any differences
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in payment methods have a negative impact on
teams of one sex.

COMPARE the dining arrangements during
travel for boys and girls teams. NOTE any
differences in quality such as whether teams of
one sex eat at restaurants while teams of the
other sex eat at the school cafeteria.
COMPARE the total and average travel and per
diem budgets for boys and girls teams.
COMPARE the average travel and per diem
budget per athlete. Be certain to USE the
number of athletes on the travel squad, which is
often less than the total number of athletes on
the team. NOTE any differences. NOTE
separately whether any coaches indicated that
the number of athletes traveling with the team
was limited because of inadequate travel and per
diem budget.

DETERMINE whether any differences result in
a disparity and whether any disparity constitutes
a significant disparity.

D. CAUTIONS

The Policy Interpretation
permits nondiscriminato
ry differences based on
the unique aspects of
particular sports. Ask the
appropriate school repre
sentative for an explana
tion of any disparities
found.

The mode of transporta
tion may vary between
teams traveling the same
distances because the
size of the team, the

number of people traveling to the competition
(for example, coaches, trainers, sports informa
tion personnel, etc., in addition to the athletes),
and/or the amount of equipment that must be
transported may vary.
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CHART 4

Gender Equity in Athletics Review Manual
SUMMARY REPORT

Question YES NO GEAR Committee Analysis and Date for Individual
Recommendations Comple- Responsible to

tion Implement the
Recommendation

1. Are the modes
of transporta-
tion provided
on an equiva-
lent basis to
girls and boys
teams?

2. Are girls and
boys teams
provided the
same lodging
when in travel
status?

3. Are girls and
boys teams
treated the
same regarding
the time of
arrival and
length of stay
after competi-
tive events?

4. Are girls and
boys provided
with equivalent
meals and
dining arrange-
ments during
travel?

5. Committee
questions:
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FACTORS TO
ASSESS:

The Policy Interpretation lists three factors to be
assessed in determining compliance for the
opportunity to receive coaching:

1. relative availability offull-time
coaches;

2. relative availability ofpart- time and
assistant coaches;

3. relative availability ofvolunteer
assistants.

The Policy Interpretation lists two factors to be
assessed in determining compliance for the
assignment of coaches:

1. training, experience, and other
professional qualifications;

2. professional standing.

The Policy Interpretation lists seven factors to
be assessed in determining compliance for the
compensation of coaches:

1. rate of compensation (per sport, per
season);

2. duration of contracts;
3. conditions relating to contract renewal;
4. experience;
5. nature of coaching duties performed;
6. working conditions; and
7. other terms and conditions of employ

ment.

The information for this program component
should be categorized and reviewed as follows:

1. Availability - relative availability of
full-time and part-time coaches and
volunteer coaches.

They are usually paid a stipend for coaching
which is in addition to their, for example, teach
ing salary. The stipend may be a flat rate set by
the school district for that specific coaching
position with no relation to the specific coach's
background and experience. The data request
and interview questions below are designed to
determine how the particular school assigns and
compensates coaches for the athletics program,
in addition to clarifying the availability of
coaches.

Data Request

REQUEST the following information:

1. A list of the coaching staff for each
team and each individual's status as
head, assistant, or volunteer coach;
salary or stipend for coaching duties;
each coach's other job duties and the
extent to which each coach is relieved
of other job duties during the season of
sport, semester, etc. (e.g., reduced teach
ing load, etc.); length of contract or
assignment for coaching, background
and experience related to each individ
ual's selection as coach; and, a copy of
the job contract for each coach.

2. A description of the policies, proce
dures, and criteria for selecting coaches
and for determining coaches' salaries.

3. Information on the policies concerning
the number of coaches for each team.

4. The number of athletes on each team (if
not obtained under another program
component).

On-site

B. INFORMATION TO COLLECT

2.

3.

Assignment - training, experience, and
other professional qualifications of
coaches.

Compensation - the allocation of funds
for coaching to the boys and girls
program.

INTERVIEW coaches and athletes from each
team regarding coaching. INTERVIEW the
administrator(s) responsible for the budget for
coaches' salaries and the assignment of coaches.

Interview Ouestions

Administrator(s):

Interscholastic athletics coaches are rarely (if
ever) full time coaches, and generally perform
coaching duties in addition to their teaching or
administrative duties for the school district.

Section Four: Conducting A Self-Review

1. Verify (or obtain) the salary or stipend
for each coach. Determine whether the
amount is based on the coaching
position or whether the coaching quali
fications of the specific individual affect
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the rate of pay. Is any coach(es) paid a
salary that is significantly higher than
the salaries of other coaches? If so,
why?

2. How was it determined which coaches
were needed? Who determined whether
they would be hired for full or part
time? Describe the hiring procedures.

Coaches:

3. Verify or determine the background and
experience of the head coach, especially
coaching, teaching, and participation at
each level, for example, high school,
college, amateur, and/or professional.
Ask the head coach to provide the same
information for any assistant coaches.

4. Verify or determine the academic degree
of the head coach and any assistant
coaches. For each coach, determine
whether academic degree was consid
ered regarding appointment and/or
salary. '

5. Determine the duties and responsibili
ties of each coach. Explain all duties
and responsibilities of any assistant
coaches.

6. Verify or determine the terms of the
contract or assignment, including reduc
tion of teaching load or other duties
during season of sport or semester.
Verify the hiring procedures.

I

7. Verify the number of assistant or volun
teer coaches and their duties.

8. How many athletes are on the team?

Athletes:

9. Verify the number of head, part-time,
and volunteer coaches.

10. Determine whether all coaches are
always available for practice and
competition and other times (e.g.,
counselling, specialized, training, etc.).

C. ANALYSIS

The investigation and analysis of this program
component is difficult. OCR's primary focus
must be availability of coaches. Following that,
the qualifications (in effect, assignment) of
coaches will need to show a pattern of less
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qualified coaches being assigned to the program
for students of one sex before lack of equiva
lence can be demonstrated because, depending
on the particular individuals, it is possible for a
coach with five years experience to be as effec
tive, or even more effective, than someone with
15 years coaching experience. The third factor,
compensation of coaches, is particularly difficult
for establishing noncompliance under SS
106.41. If availability and assignment of
coaches to both programs are equivalent, it is
difficult for OCR to assert that the lower
compensation for coaches in, for example, the
girl's program, negatively affects female
athletes. The intent of SS 106.41 is for equal
athletic opportunity to be provided to partici
pants, not coaches. Where both male and female
coaches in the girls program are receiving lower
compensation than coaches in the boys
program, asserting noncompliance with Subpart
E of the Title IX regulation regarding employ
ment is also difficult. Thus, this particular
program component requires very careful analy
sis and careful reasoning in justifying violations.

Under certain circumstances, some coaching
positions can and should be excluded from the
three part analysis described below. These
coaching positions are for coaches of combined
and coed teams. "Combined teams" refers to
sports where the boy's and girl's teams have the
same coach(es) and practice and compete at the
same or similar times. This situation is most
likely for the sports of swimming, track, and
cross country. Coaches of combined teams
should be excluded from the analysis unless the
investigation reveals that more coaching time is
spent with athletes of one sex In this case, a
breakdown of the percentage of time spent with
each team and the corresponding percentage of
salary must be obtained and calculated, and
included in the analysis below.

Availability:

DETERMINE the number of coaches available
to each team in the boys and girls programs.
DETERMINE the ratio of the total number of
coaches to the total number of participants in
each program and COMPARE the ratios. NOTE
any differences. DETERMINE the number of
assistant coaches available to each team in the
boys and girls programs. COMPARE the
number of girls teams that have assistant
coaches with the number of boys teams that
have assistant coaches. NOTE any differences in
the number of assistant coaches for each team in
the boys and girls programs and the number of
teams in each program that have assistant
coaches.
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Assignment: C. ANALYSIS

COMPARE the training, experience, and other
professional qualifications of coaches assigned
to the boy's programs with coaches assigned to
the girl's program. NOTE any differences.
Since individuals' backgrounds and experiences
may vary considerably, differences are expected.
The determination is based on whether the
assignment of coaches is equivalent or equal in
effect. The school may not routinely assign
coaches of less experience or qualifications to,
for example, the girl's program.

Compensation:

COMPARE the salaries of head coaches in the
boys program with the salaries of head coaches
in the girls program. COMPARE the salaries of
assistant coaches in the boys program with the
salaries of assistant coaches in the girls
program. DETERMINE any differences.
DETERMINE whether any differences are the
result of nondiscriminatory factors such as the
following, which are noted in the Policy
Interpretation: the range and nature of duties,
the experience of individual coaches, the
number of participants for particular sports, the
number of assistant coaches supervised, the
level of competition, etc.

COMPARE the percentage of coaching funds
available to the boys program with the percent
age of coaching funds available to the girls
program. The proportion of these percentages
should be roughly equivalent to the proportion
of male to female participants in the athletic
program. NOTE any significant differences in
these proportions.

Significant disparities that have nondiscrimina
tory justifications for them are less likely in
interscholastic athletics programs where coaches
usually receive a stipend for coaching duties. In
particular, OCR experience indicates that some
schools may base coaching stipends on the sport
that is coached. Where this is the case, schools
may be unable to justify differences between,
for example, the stipends for the coach of the
boys' basketball team as compared to the coach
for the girls' basketball team.

As noted above, even where significant differ
ences may be apparent under compensation of
coaches, it is difficult for OCR to assert that
there is a negative impact on athletes of one sex
if availability and assignment of coaches are
equivalent.
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DETERMINE whether any differences result in
a disparity and whether any disparity constitutes
a significant disparity.

D. CAUTIONS

The Policy Interpretation permits nondiscrimi
natory differences, several of which are listed
above in the "Analysis" section under "compen
sation." Ask the appropriate school representa
tive for an explanation of any disparities found.

The nature of the sport of football, including the
number of participants needed to field the team,
the rate of injury, and the rate of severe injury,
often justifies the assignment of several assistant
coaches.
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CHARTS

Gender Equity in Athletics Review Manual
SUMMARY REPORT

Question YES NO GEAR Committee Analysis and Date for Individual
Recommendations Comple- Responsible to

tion Implement the
Recommendation

1. Is equivalent
opportunity
provided re-
garding the
availability of
full time, part
time and volun-
teer coaches for
girls and boys
teams?

2. Is equivalent
opportunity
provided in the
assignment of
coaches to girls
and boys teams
based on the
training, experi-
ence' and other
professional
qualifications of
coaches?

3. Is equity pro-
vided regarding
the compensa-
tion of coaches
and other terms
and conditions
of employment
including:
experience;
working condi-
tions, etc.?

4. Committee
questions:
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SUMMARY REPORT

GEAR COMMITTEE EVALUATION OF COMPONENT

Directions: Use narrative and anecdotal notes to indicate the status of this component regarding
equity; indicate any differences or areas which need remedial action or modification.
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The Policy Interpretation lists six factors to be
assessed in determining compliance:

1. quality and availability of the facilities
provided for practice and competitive
events;

2. exclusivity of use offacilities provided
for practice and competitive events;

3. availability of locker rOOlns;
4. quality of locker rooms;
5. maintenance ofpractice and compet

itive facilities; and
6. preparation offacilities for practice and

competitive events.

B. INFORMATION TO COLLECT

Data Request

facilities; the proximity of the locker rooms to
practice and competitive facilities; the types of
services offered at the various facilities (e.g.,
laundry room, etc.); and the condition and suffi
ciency of practice and competitive facilities.
NOTE any differences between the facilities
provided to the girl's program as compared to
the boy's program.

INTERVIEW coaches and athletes from each
team regarding the provision of locker rooms,
practice and competitive facilities. At larger
schools, athletic directors, assistant athletic
directors, and/or other administrators may be
responsible for scheduling facilities and/or may
supervise staff responsible for maintenance and
preparation of facilities. INTERVIEW adminis
trators and other personnel as necessary. In
addition, a general description of these individu
als' duties would be warranted.

REQUEST the following information:

1. Copies of written policies, procedures,
and criteria regarding the use and avail
ability of locker rooms, practice and
competitive facilities

2. A listing of all locker rooms, practice
and competitive facilities used by each
team, the name of the facility, the age of
the facility, its location, other uses of the
facility, which teams have exclusive use
of the facilities, and the period of time
for which lockers are assigned; if avail
able, a map showing the available facili
ties and their locations

Photo Courtesy of Minneapolis - St. Paul Star Tribune

Interview Questions

Coaches and Athletes:
COMPARE the information provided and
NOTE any differences between the boys and
girls programs.

On-site

INSPECT the facilities used by each team.
Various methods for conducting this J.ULIIJ~'~"'J.vu.

are acceptable, but it may be
for both investigator and school
ties are reviewed at
with someone
ties.

1.

3.

Verify the locations of the
competitive
rooms for each

intramural
etc.) use the facility?

activities scheduled at
time as practice or competi

tion? Which activity or team has priori
ty use of the facility?
Who maintains the facilities? Are the
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4.

5.

6.

7.

8.

9.

10.

facilities maintained adequately?

Who prepares the facilities for competi
tive events? Are they prepared
adequately?

Do the facilities require preparation for
practices and, if so, who prepares the
facilities, and are they prepared
adequately?

Are lockers individually assigned to the
athletes? For what length of time (e.g.,
all year, the sport season, etc.)?

Do athletes have exclusive use of the
locker rooms or are other teams or
groups using the locker room at the
same time?

What is the quality of the practice and
competitive facilities (e.g., excellent,
adequate, poor)? Are they "regulation"?

What is the quality of the locker room
facilities (e.g., excellent, adequate,
poor)?

What special features are available at
the facilities (e.g., laundry service or
trainers available in locker room area;
accommodations for visiting teams;
concession facilities, spectator capacity,
public address system, electronic score
boards, special lighting for television
coverage at competitive or practice
facilities, etc.)?

COMPARE the number of girls teams that have
exclusive use of locker room facilities with the
number of boys teams that have exclusive use of
locker room facilities.

COMPARE the maintenance and preparation of
practice and competitive facilities for the boy's
program with the maintenance and preparation
of practice and competitive facilities for the girls
program. NOTE any differences.

DETERMINE whether any differences result in
a disparity and whether any disparity.

D. CAUTIONS

The Policy Interpretation permits nondiscrimi
natory differences based on the unique aspects
of particular sports. Ask the appropriate school
representative for an explanation of any dispari
ties found.

The availability and adequacy of facilities is
often contingent upon the number of athletes
who need to use a facility at anyone time.

Exclusive use of a facility refers to exclusive
use at the time of the practice session or compe
tition. Thus, exclusivity of use will be affected
only if other teams, physical education classes,
intramural teams, or other groups use the facility
at the same time as the team practice or compe
tition. However, if many groups use a particular
facility, it may affect the quality of the facility,
or the necessary maintenance and preparation of
the facility.

C. ANALYSIS

DETERMINE whether any policies, procedures,
or criteria used for allocating locker rooms,
practice and competitive facilities differ on the
basis of sex.

COMPARE the quality and availability of
practice and competitive facilities for boys and
girls. DETERMINE any differences between the
boys and girls programs.

COMPARE the quality and availability of locker
room facilities for boys and girls, and DETER
MINE any differences between the boys and
girls programs.

COMPARE the number of boys teams that have
exclusive use of practice and/or competitive
facilities with the number.of girls teams that
have exclusive use of practice and/or competi
tive facilities.
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The provision of locker rooms, practice and
competitive facilities may be the direct result of
the scheduling of games and practices for each
team.
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CHART 6

Gender Equity in Athletics Review Manual
SUMMARY REPORT

Question YES NO GEAR Committee Analysis and Date for Individual
Recommendations Comple- Responsible to

tion Implement the
Recommendation

1. Does the quality
and availability
of the facilities
provide for
practice and
competitive
events for girls
and boys teams?

2. Is equivalent
opportunity
provided re-
garding the
availability and
quality of locker
rooms for girls
and boys teams?

3. Is the use of
facilitiies for
practice and
competitive
events provided
on an equivalent
basis for girls
and boys teams?
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CHART 6

Gender Equity in Athletics Review Manual
SUMMARY REPORT

Question YES NO GEAR Committee Analysis and Date for Individual
Recommendations Comple- Responsible to

tion Implement the
Recommendation

4. Is there equity
in the mainte-
nance and
preparation of
facilities for
practice and
competitive
events for girls
and boys teams?

5. Committee
questions:
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Gender Equity in Athletics Review Manual
SUMMARY REPORT

GEAR COMMITTEE EVALUATION OF COMPONENT

Directions: Use narrative and anecdotal notes to indicate the status of this component regarding
equity; indicate any differences or areas which need remedial action or modification.
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A. FACTORS TO
ASSESS

The Policy Interpretation lists five factors to be
assessed in determining compliance in the
provision of medical and training facilities and
services:

care shall be covered where such health
problems are the result of participation in the
athletics program.) DETERMINE any differ
ences in the insurance coverage provided. Be
prepared to interview the appropriate school
representative, usually the athletic director,
regarding any differences in insurance coverage.

1.

2.

3.

4.

5.

availability of 11'ledical personnel and
assistance;
health, accident and injury insurance
coverage;
availability and quality of weight and
training facilities;
availability and quality of conditioning
facilities; and
availability and qualifications ofathlet
ic trainers.

Also, NOTE that differences in insurance cover
age on the basis of sex may result in a violation
of 34 C.P.R. SS 106.39. However, under the
program component of the provision of medical
and training facilities and services, an insurance
policy favoring athletes of one sex is only one
factor of several to be considered and will not
necessarily result in a violation under SS
106.41.

B. INFORMATION TO COLLECT

REQUEST the following information.

Data Request

On-site

List of the names of the trainers and
medical personnel assigned to each
team; the certification of each trainer;
the identification of student trainers;
which trainers accompany teams to
away games

2.

1 List of each weight, training, and condi
tioning facility available to athletes; the
location of each facility; the teams that
use each facility; if available, a list of
the name and type of equipment in each
facility

3. Copies of any insurance policies cover
ing athletes; the cost of the policy to the
athlete, if any (general insurance
policies available to all students at the
school need not be provided)

REVIEW the insurance policy and DETER
MINE the extent of coverage and whether
coverage is equivalent for boy and girls. NOTE
that under 34 C.P.R. SS 106.39, any recipient
that provides full coverage health service shall
provide gynecological care. (Generally, schools
that provide insurance coverage specifically for
athletes cover injuries or health problems related
to the athletes' participation in the athletics
program. Under such a policy, gynecological

INSPECT the facilities used by each team.
NOTE the number of machines in each facility.
ASK the name of any machine, device, or
equipment as necessary. ASK for a general
description of services or treatment provided.
ASK to inspect any medical or training equip
ment which may be stored away and not readily
visible (e.g., ultrasound, heat or ice treatment
equipment, etc.). NOTE the general condition,
size, sufficiency, and services available at each
facility. NOTE the proximity of these facilities
to locker rooms, practice and competitive facili
ties. NOTE any differences between the facili
ties and services provided to the girls program
as compared to the boys program.
INTERVIEW coaches and athletes from each
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team and all full time trainers. INTERVIEW the
athletic directors and other school representa
tives, such as the strength coach, facilities
managers, etc., as necessary or appropriate. Take
the facilities charts to the interviews.

Interview Questions

Trainers:

6.

7.

Do you work with or coordinate the
work of physicians who work with the
team? If so, explain.

Are physical exams given to each team
each year? How is this arranged? Who
conducts the exams for which teams?

Section Four: Conducting A Self-Review

1.

2.

3.

4.

5.
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Verify or determine the professional
background of each trainer (education,
degree, professional experience in terms
of years and where the experience was
obtained) and certification.

How much experience do you have in
treating male and female athletes?
Which sports?

How many people do you supervise?
What are the names and titles of
employees? How many student trainers?

Are the student trainers seeking acade
mic degrees in training related fields?
How are student trainers allocated to
each team?
To whom do you report?

8.

9.

10.

11.

12.

13.

14.

Which teams have medical doctors that
travel with the team to away games?
Which teams have medical doctors
present for home games and practices?
What is the schedule for medical
doctors for the teams they treat?

Do any medical doctors have office
space at the school? Who and where?

What equipment is contained in each
training room?

Which teams have access to the training
facilities?

Do athletes use the training rooms on a
scheduled or drop-in basis? If sched
uled, what is the schedule?
Who is responsible for the weight



15.

and conditioning rooms?

Verify the equipment located in these
rooms.

26. How many professional trainers are
assigned to the team? How many
student trainers are assigned to the
team?

Coaches and Athletes:

19. Verify the location of the trainer's
office.

23. What is your opinion of the general
quality of the facility? How well is it
maintained?

24. Do the athletes get physical exams?
When? Where? Conducted by whom?
How is this arranged?

How many trainers travel to away
games? Attend practice? Attend home
games?

What training facility is used by the
team? Is the facility available on a
scheduled or drop-in basis? If sched
uled, what is the schedule?

Do trainers have any responsibilities
with the team other than training
responsibilities? If so, what other
responsibilities? Be specific.

27.

28.

29.

DETERMINE the quality and availability of
weight and conditioning facilities for boys and
girls teams, including which teams have exclu
sive use of certain facilities, which teams have
priority use of these facilities, which teams must
share facilities, and which teams have use of any
special facilities. COMPARE whether the
quality and availability of these facilities differ
between the boys and girls programs.

DETERMINE the quality and availability of
medical personnel (i.e., doctors, physiothera
pists, nurses, paramedics) to the boys and girls
teams. COMPARE whether the quality and
availability of medical personnel for the girls
teams differ from the quality and availability of
medical personnel for the boys teams.

DETERMINE whether any policies, including
insurance coverage, differ on the basis of sex.

c. ANALYSIS

32. Has any athlete ever had an injury
requiring an examination or treatment
by doctor? If so, how were the doctor's
services obtained?

31. Where is the training facility
located?

30. What is your opinion of the general
quality of the facility? How well is it
maintained?

DETERMINE the quality and availability of
training facilities for boys and girls teams,
including which teams have exclusive use of
these facilities, which teams have priority use of
these facilities, which teams must share these

Are the weight and conditioning rooms
used on a scheduled or drop-in basis? If
scheduled, what is the schedule?

What is your opinion of the quality of
the training facilities? What is your
opinion of the quality of the weight and
conditioning facilities?

What clerical and secretarial assistance
do you have? What are their names and
responsibilities? Do these individuals
work for anyone else?

16.

17.

18.

21. Do you have any other responsibilities
such as arranging meals for certain
teams for away games? Describe any
such responsibilities and the teams
which receive this assistance. (If meals
are arranged, where does the team eat,
what kinds of food, which meals, what
are the costs per meal per athlete, and is
one bill paid or charged to the hotel?)

20. When trainers are assigned to accompa
ny a team to away events, do their
expenses come out of the team's budget
or a training budget? Are there differ
ences for different teams and, if so,
which teams?

22. Does the team use any of the weight and
conditioning facilities at the school? If
not, why? If so, which ones? Where are
they located? What is the schedule?
What is the procedure for use? Who
supervises the workouts? What is the
extent of supervision?

25. Is there a medical doctor available for
home events? If so, who? For away
games? If so, who?
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facilities, and which teams have use of any
special facilities. COMPARE whether the
quality and availability of these facilities differ
between the boys and girls program.

DETERMINE the quality and availability of
trainers to the boys and girls teams, including
which teams are assigned professional as
opposed to student trainers, and which trainers
are full or part time. COMPARE whether the
quality and availability of trainers differ
between the boys and girls programs.

DETERMINE whether any differences result in
a disparity and whether any disparity constitutes
a significant disparity.

D. CAUTIONS

The Policy Interpretation permits nondiscrimi
natory differences based on the unique aspects
of particular sports. Ask the appropriate school
representative for an explanation of any dispari
ties found.

The program component of the provision of
medical and training facilities and services is
one where comparing boys and girls teams of
the same or similar sport can be beneficial. For
example, the need for professional as opposed to
student trainers, or access to similar quality and
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equally available weight, conditioning, and
training facilities is not likely to vary signifi
cantly' between the boys and girls basketball
teams. However, some variations may be justi
fied by different numbers of athletes on the
teams, or inquiries or conditions of specific
athletes who require more intense conditioning
or training services.

The unique aspects of sports, including the
number of participants necessary to field a team,
the rate of injury, and the rate of severe injury,
may justify the assignment of more qualified
and more frequently available medical and train
ing personnel, and the scheduling of more
frequently available conditioning and training
facilities to a particular team.

The injury rates in particular sports may justify
more comprehensive insurance coverage for a
particular team. .

The availability and adequacy of facilities is
often contingent upon the number of athletes
who need to use the facility at anyone time.

A team may choose not to use weight and condi
tioning facilities at all. The relevant determina
tion is based on whether facilities are available
should a team or individual athletes desire to use
them.
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CHART 7

Gender Equity in Athletics Review Manual
SUMMARY REPORT

Question YES NO GEAR Committee Analysis and Date for Individual
Recommendations Comple- Responsible to

tion Implement the
Recommendation

1. Is equivalent
opportunity
provided re-
garding the
availability of
medical person-
nel and assis-
tance for girls
and boys
teams?

2. Is equivalent
opportunity
provided re-
garding the
availability and
quality of
weight and
training fadli-
ties for girls
and boys
teams?

3. Is equivalent
opportunity
provided re-
garding the
availability and
quality of
conditioning
facilities for
girls and boys
teams?
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CHART 7

Gender Equity in Athletics Review Manual
SUMMARY REPORT

Question YES NO GEAR Committee Analysis and Date for Individual

Recommendations Comple- Responsible to
tion Implement the

Recommendation

4. Is equivalent
opportunity
provided re-
garding the
availability and
qualifications of
athletic trainers
for girls and
boys teams?

5. Is equivalent
opportunity
provided re-
garding any
health, accident,
and injury
insurance
coverage for
girls and boys
teams?

6. Committee
questions:
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CHART 7

Gender Equity in Athletics Review Manual
SUMMARY REPORT

GEAR COMMITTEE EVALUATION OF COMPONENT

Directions: Use narrative and anecdotal notes to indicate the status of this component regarding
equity; indicate any differences or areas which need remedial action or modification.
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Interview Ouestions

Sports Information Personnel:

FACTORS TO
ASSESS

The Policy Interpretation lists three factors to be
assessed in determining compliance:

1. availability and quality ofsports
infonnation personnel;

2. access to other publicity resources for
boy's and girl's programs;, and

3. quantity and quality ofpublications and
other promotional devices featuring
boy's and girl's programs.

1.

2.

3.

Describe your background and experi
ence (e.g., how long, where, with
whom, doing what). What are the terms
of your present employment?

Describe your duties.

What is the amount of time you spend
on each sport or each facet of your job?

B. INFORMATION TO COLLECT 4. To whom do you report?

Data Request

REQUEST the following information.

5. Whom do you supervise? What is the
background and assignment for those
you supervise?

1.

2.

Copies of written policies, procedures,
and criteria regarding providing publici
ty services to the boys and girls athletics
programs, including samples of all
publicity documents made available to
the boys and girls programs (e.g., press
guides, recruitment brochures, schedule
cards, game programs, etc.)

A description of all publicity and
promotional services made available to
the boys and girls athletics programs

6.

7.

8.

9.

How do you coordinate your responsi
bilities with the head coach of the teams
with whom you work?

Who coordinates any radio and TV
coverage? Explain.

What is done to promote girls sports?
What is done to promote boys sports?

What criteria are used to determine the
level of support your office provides to
the various teams?

3. A list of the names of sports information
personnel and the teams to which each
person is assigned

RECORD this information using the publicity
team and program comparison chart's.
COMPARE samples of publicity documents
with the description of publicity and promotion
al services provided to ensure that either a
sample or list has been provided of every
publicity service available. COMPARE the
information provided for boys and girls
programs and NOTE differences. IDENTIFY
the sports information personnel who should be
interviewed. Smaller schools or interscholastic
athletics programs may assign publicity duties
to the athletic director, an assistant athletic
director, or to coaches as part of their overall
duties.

On-site

10. Verify the sports information services
that the interviewee provides to the
teams he or she covers (e.g., writes the
press guides, provides weekly press
releases, etc.)

Coaches:

11. Verify or determine the name of the
sports information person assigned to
the team.

12. Does the sports information person
assigned to the team travel to away
games? Is this person present at all
home games? Who pays the expenses of
the sports information person? What are
this person's responsibilities overall and
during away games? Does this person
keep statistics or provide other assis
tance?

INTERVIEW athletic directors and other admin
istrators as appropriate.
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13. What sports information services do you
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provide? Do you promote the team in
any way?

Coaches and Athletes:

DETERMINE whether any differences result in
a disparity and whether any disparity constitutes
a significant disparity.

D. CAUTIONS
14.

15.

What are the publicity and promotional
services provided to the team (e.g.,
pocket schedules, posters, press guides,
programs for home events, etc.)?

How many spectators are there at home
events?

The Policy Interpretation permits nondiscrimi
natory differences based on the unique aspects
of particular sports. Ask the appropriate school
representative for an explanation of any dispari
ties found.

16. How would you rate the publicity
provided to your team (including the
quantity, quality, and availability of
sports information personnel and the
quantity and quality of publications and
promotional devices)? Are there any
problems? Be specific. What do you
think would remedy any problems?

C. ANALYSIS

COMPARE the policies, procedures, and criteria
for providing publicity services to the boys
program and the girls program. DETERMINE
any differences.

COMPARE the quality of sports information
personnel (i.e., background, experience, etc.)
assigned to boys teams with the quality of sports
information personnel assigned to girls teams.

COMPARE the number of sports information
personnel assigned to the boys teams with the
number of sports information personnel
assigned to the girls teams.

COMPARE the availability and amount of time
sports information personnel spend on boys
teams with the availability and amount of time
sports information personnel spend on girls
teams.

COMPARE the availability of other sports infor
mation services to the boys teams with the avail
ability of other sports information services to the
girls teams.

COMPARE the quality of sports information
publications and promotion'al services and
devices provided to the boys teams with the
quality of publications and promotional services
and devices provided to the girls teams.
COMPARE the quantity of publications and
promotional services and devices provided to
the boys teams with the quantity of publications
and promotional services and devices provided
to the girls teams.
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Newspapers, TV, and other media are not
required to be equally responsive to an school's
efforts to provide equivalent publicity services
to its boys and girls athletics programs. The
determination must be based on the school's
efforts to provide equivalent publicity services.

The unique circumstances of a particular team,
competitive event, or particular athlete (e.g.,
state champion, Olympic hopeful athlete, etc.)
may create unique demands or imbalances in
particular program components, including
publicity. Such imbalances are permissible to
the extent that opportunities for teams of the
other sex are not limited.
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CHART 8

Gender Equity in Athletics Review Manual
SUMMARY REPORT

Question YES NO GEAR Committee Analysis and Date for Individual
Recommendations Comple- Responsible to

tion Implement the
Recommendation

1. Is equivalent
opportunity
provided for
girls and boys
provided re-
garding infor-
mation pro-
vided to the
media and
coverage of
events?

2. Is equivalent
opportunity
provided for
girls and boys
teams regard-
ing the quantity
and quality of
publications
and other
promotional
devices?

3. Are cheerlead-
ing squads,
bands,
danceline and
other support
activities pro-
vided on an
equivalent basis
for girls and
boys teams?
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CHART 8

Gender Equity in Athletics Review Manual
SUMMARY REPORT

Question YES NO GEAR Committee Analysis and Date for Individual
Recommendations Comple- Responsible to

tion Implement the
Recommendation

4. Is membership
in cheerleading
squads and
other support
activities open to
both genders?

5. Committee
questions:
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CHARTS

Gender Equity in Athletics Review Manual
SUMMARY REPORT

GEAR COMMITTEE EVALUATION OF COMPONENT

Directions: Use narrative and anecdotal notes to indicate the status of this component regarding
equity; indicate any differences or areas which need remedial action or modification.
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B. INFORMATION TO COLLECT

What are your duties and responsibili
ties, and how much time do you spend
on each? Be as specific as possible.

What secretarial and clerical assistance
is available to you? Do these people do
secretarial or clerical work for others? If
so, who? About how much time do they
work for you"

1.

2.

program.
INTERVIEW all administrators and coaches
from each team regarding the provision of
administrative, secretarial, and clerical support
services.

All Administrators:

Interview Questions

A. FACTORS TO
ASSESS

An organizational chart showing lines
of authority for all persons in the athlet
ics program indicating the administra
tive, secretarial, and clerical support
personnel and the unit to which they are
assigned; otherwise, a list of all employ
ees, by job titles, listed under their
immediate supervisor

2.

REQUEST the following information.

1. Copies of written policies, procedures,
and criteria for providing administra
tive, secretarial, and clerical support
services to the boy's and girl's programs

The Policy Interpretation lists two factors to be
assessed in determining compliance:

1. the amount ofadministrative assistance
provided to boys and girls programs.

2. the amount of secretarial and clerical
assistance provided to boys and girls
programs.

The Policy Interpretation states that "the admin
istrative and clerical support provided to an
athletic program can affect the overall provision
of opportunity to male and female athletes,
particularly to the extent that the provided
services enable coaches to perform better their
coaching functions."

Data Request

On-site 3. Where is your office located?

INSPECT the facilities available for use by
support services staff. INSPECT each adminis
trator's and coach's office. This inspection
should include offices provided for sports infor
mation personnel, even though the school may
not consider certain sports information person
nel to be "administrators." During the inspection
of offices, NOTE the size of the office; its
location; the location of telephones; secretarial
assistance in the area; the type and proximity of
office machines (ask where they are if not
obvious); with whom the office is shared, if
anyone; etc. NOTE any differences between the
office space, equipment, and supplies provided
to the girls program as compared to the boys

4. To whom do you report?

5. Whom do you supervise?

Coaches:

6. Who does the clerical and administra
tive work for the team? What are their
names? What are their specific responsi
bilities? Where are their offices or desks
located? Do these individuals work for
anyone else? About how much time do
they work for your team?

7. Do you perform any clerical functions?
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8.

If so, what and why, and how much
time do you spend on clerical functions?

Where is your office? Verify with whom
the office is shared, if anyone. Do you
have a telephone specifically for your
use and do you have access to a WATTS
line?

the girls program with the office equipment
available to the boys program, including photo
copying machines, telephones available at
individuals' desks, access to WATTS lines, etc.

DETERMINE whether any differences result in
a disparity and whether any disparity constitutes
a significant disparity.

9. To whom do you report? D. CAUTIONS

10. What office machines are available?

C. ANALYSIS

COMPARE the policies, procedures, and criteria
for providing support services to the boys
program and the girls program. DETERMINE
any differences.

COMPARE the number of administrators
assigned to, and the amount of time they spend
working for, the girls program with the number
of administrators assigned to, and the amount of
time they spend working for, the boys program.

Also, COMPARE the types of administrative
services available to the boys program with the
types of administrative services available to the
girls program (types of administrative services
might include, for example, athletic directors
and assistants, business managers, accountants,
facilities managers, fund raisers, team managers,
etc.).

COMPARE the number of secretarial and cleri
cal staff assigned to, and the amount of time
they spend working for, the girls athletics
program with the number of secretarial and
clerical staff assigned to, and the amount of time
they spend worldng for, the boys program.

COMPARE the number of girls teams who have
to share administrative, secretarial, and clerical
assistance with the number of boys teams who
have to share administrative, secretarial, and
clerical assistance.

COMPARE the number of coaches for the girls
program who do clerical work with the number
of coaches for the boys program who do clerical
work. '
COMPARE the size of the offices provided for
coaches in the girls program, and the number of
coaches for the girls program who share offices,
with the size of the offices provided for coaches
in the boys program and the number of coaches
for the boys program who share offices.

COMPARE the office equipment available to
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The Policy Interpretation permits nondiscrimi
natory differences based on the unique aspects
of particular sports . Ask the appropriate school
representative for an explanation of any dispari
ties found.

The need for administrative, secretarial, and
clerical support services may vary from team to
team. The relevant determination is whether this
need is met to the same extent for the boys and
girls programs.

Where shared offices are larger than single
person offices, the amount of office space may
be the same per staff person. The relevant deter
mination is the convenience or inconvenience of
sharing an office, which may affect, for
example, coaches' abilities to counsel athletes.
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CHART 9

Gender Equity in Athletics Review Manual
SUMMARY REPORT

Question YES NO GEAR Committee Analysis and Date for Individual
Recommendations Comple- Responsible to

tion Implement the
Recommendation

1. Is equivalent
opportunity
provided re-
garding the
amount of
administrative
assistance that
is provided to
the girls and
boys programs?

2. Are coaches of
girls and boys
teams provided
with equivalent
office space?

3. Is equivalent
opportunity
provided re-
garding the
amount of
secretarial and
clerical assis-
tance provided
to the girls and
boys programs?
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CHART 9

Gender Equity in Athletics Review Manual
SUMMARY REPORT

Question YES NO GEAR Committee Analysis and Date for Individual

Recommendations Comple- Responsible to
tion Implement the

Recommendation

4. Are coaches of
girls and boys
teams permitted
and encouraged
to go to training
workshops,
inservice or to
participate in
professional
organizations?

5. Committee
questions:

Page 108 Section Self-Review



CHART 9

Gender Equity in Athletics Review Manual
SUMMARY REPORT

GEAR COMMITTEE EVALUATION OF COMPONENT

Directions: Use narrative and anecdotal notes to indicate the status of this component regarding
equity; indicate any differences or areas which need remedial action or modification.
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The following section has
been developed for Minnesota schools:

A. Athletic Fees and Awards:

ships and awards to
male and female
athletes. DETERMINE
any differences.

Since it is unlikely that a high school
will provide athletic financial assis
tance, an OCR interscholastic athletic
investigation is not likely to include this
program component.

b. Compare the policies,
procedures and criteria
for activity fees and
hardship waivers.
DETERMINE any
differences.

1. Data Request

a. Copies of written
policies, procedures and
criteria for awarding
scholarships and awards
to male and female
athletes.

In Minnesota, when financial scholar
ships are awarded, the Minnesota
Department of Education (MDE),
Office of Monitoring and
Compliance/Equal Educational
Opportunities (OMC/EEO) section
examines districts for gender equity in
scholarships and awards. Complaints
will also be investigated in this area.

In Minnesota, it is highly unlikely that
tutors would be provided specifically to
athletes.

Schools may provide aides, interpreters
for the hearing impaired, or other assis
tance for athletes with special needs as
required under section 504 of the
Rehabilitation Act of 1973.

B. Thtors/Special Needs

Photo Courtesy of Star Tribune

a. Compare the policies,
procedures and criteria
for awarding scholar-

b. Policies for establish
ing activity fees and
hardship waivers.

Analysis2.

Schools should examine the distribution
of service club scholarship, donations,
memorials, bequests and wills for
gender equity and determine whether
financial assistance must be solicited for
the underrepresented gender until equal
ity is achieve.d. Activity fees charged
by the district to student participants
need to be equitable by gender.
Students who are unable to pay such a
fee cannot be excluded from participat
ing in athletics.
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1. Data Request

a. Information regarding
athletes with special
needs for tutoring or
other special needs.

b. How special assis
tance is provided to
male and female
athletes.

2. Analysis

Compare the amount of special
assistance provided and deter
mine if athletes of one sex
receive more assistance than
athletes of the other sex.

c. Recruitment of Student Athletes.

Recruitment of high school athletes is
not permitted under rules of the
Minnesota State High School League.
The school is responsible for ensuring
that these practices are not occurring.

Access to student athletes by post
secondary recruiters should be equitable
for each gender.

1.

2.

Data Request:

Determine how the school
proves female athletes with an
equitable opportunity to meet
with post-secondary recruiters.

Analysis:

b.

c.

Request information on
how the district distrib
utes the policy for
employees.

Secure a copy of the
MSHSL sexual harass
ment policy for athletes.

D.

Compare the policies and proce
dures for providing male and
female athletes with the oppor
tunity to meet with post
secondary recruiters.

Sexual Harassment Policy.

Each school is required to have a sexual
harassment policy in' place for its
employees and students and on file with
the MDE and the League Office.

1. Data Request:
a.· Secure a copy of the

district's sexual harass
ment policy.

2.

d. Request information on
how the district distrib
utes the policy to
athletes, parenti guard
ians and explain the
rules.

Analysis

Determine if there is a process
which ensures that female
athletes are not being subjected
to harassment which would
limit their participation or
enjoyment of competition.
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CHART 10-A

Gender Equity in Athletics Review Manual
SUMMARY REPORT

Question YES NO GEAR Committee Analysis and Date for Individual
Recommendations Comple- Responsible to

tion Implement the
Recommendation

1. Is equivalent
opportunity
provided for
the awarding of
scholarships
and awards?

2. Does the dis-
trict charge
activity fees to
students in
order to par-
ticipate in a
sport? If so,
are they equi-
table for both
genders?

3. Is equivalent
opportunity
provided for
students to
receive a hard-
ship waiver?

4. Committee
questions:
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CHART 10-A

Gender Equity in Athletics Review Manual
SUMMARY REPORT

GEAR COMMITTEE EVALUATION OF COMPONENT

Directions: Use narrative and anecdotal notes to indicate the status of this component regarding
equity; indicate any differences or areas which need remedial action or modification.
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Gender Equity in Athletics Review Manual
SUMMARY REPORT

Question YES NO GEAR Committee Analysis and Date for Individual
Recommendations Comple- Responsible to

tion Implement the
Recommendation

1. Do you have
athletes with
special needs in
your interscho-
lastic program?

2. Do you inform
them of their
rights to special
assistance
should it be
necessary?

3. Is special assis-
tance provided
on an equitable
basis for both
genders?

4. Committee
questions:
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CHARTI0-B

Gender Equity in Athletics Review Manual
SUMMARY REPORT

GEAR COMMITTEE EVALUATION OF COMPONENT

Directions: Use narrative and anecdotal notes to indicate the status of this component regarding
equity; indicate any differences or areas which need remedial action or modification.

a
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CHARTIO-C
Gender Equity in Athletics Review Manual

SUMMARY REPORT

Question YES NO GEAR Committee Analysis and Date for Individual
Recommendations Comple- Responsible to

tion Implement the
Recommendation

1. Is access to
student athletes
by post-secon-
dary recruiters
done on an
equitable basis?

2. Is access to
information
regarding
college eligibil-
ity provided on
an equitable
basis?

3. Committee
questions:
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CHART 10-C
Gender Equity in Athletics Review Manual

SUMMARY REPORT

GEAR COMMITTEE EVALUATION OF COMPONENT

Directions: Use narrative and anecdotal notes to indicate the status of this component regarding
equity; indicate any differences or areas which need remedial action or modification.
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Gender Equity in Athletics Review Manual
SUMMARY REPORT

Question YES NO GEAR Committee Analysis and Date for Individual
Recommendations Comple- Responsible to

tion Implement the
Recommendation

1. Has the district
initiated activi-
ties which will
increase the
awareness and
interest of girls
in athletics?

2. Has the district
informed its
employess of its
sexual harass-
ment policy?

3. Has the district
conducted in-
service work-
shops to sensi-
tize and educate
its district
personnel about
multi-cultural,
gender fair,
disability aware
issues (inclusive
education)?

4. Has the district
disseminated
the MSHSL
Sexual Harass-
ment Policy to
all students who
participate in
League spon-
sored athletic
and fine arts
activities?
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Question YES NO GEAR Committee Analysis and Date for Individual
Recommendations Comple- Responsible to

tion Implement the
Recommendation

5. Does the district
have grievance
procedures in
place for sexual
harassment and
title IX com-
plaints?

6. Does the district
currently have
any unresolved
grievances?

7. Has the district
initiated activi-
ties which
would remove
barriers and
any negative
factors which
would restrict
girls participa-
tion in and
enjoyment of
athletics?

8. What is the
name of the title
IX coordinator?
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SUMMARY REPORT
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CHARTIO-D
Gender Equity in Athletics Review Manual

SUMMARY REPORT

Question YES NO GEAR Committee Analysis and Date for Individual
Recommendations Comple- Responsible to

tion Implement the
Recommendation

9. Has the name of
the Title IX
coordinator,
their school
address and
work phone #
been given to
students, par-
ents and em-
ployees?

10. Committee
Questions:
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CHARTIO-D
Gender Equity in Athletics Review Manual

SUMMARY REPORT

GEAR COMMITTEE EVALUATION OF COMPONENT

Directions: Use narrative and anecdotal notes to indicate the status of this component regarding
equity; indicate any differences or areas which need remedial action or modification.

•
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The following report is provided by the GEAR Committee established by the school district to
conduct a self-review and determine the status of gender equity in the high school athletic
program. Check those that apply.

1. Status of Gender Equity in the Athletic Program.

The self-review reports indicate:

__ Policies and activities are in place which meet the spirit and intent of gender
equity.

__ The overall athletic program contains some instances where sports offerings or
other factors are not equivalent and require modification and remedial action.

2. Summary of the Self-Review.

The Committee has:

__ developed recommendations and timelines which would modify and remedy the
inequities identified and has recorded the information on the attached charts.

__ indicated their evaluation of each gender equity component on the form below.

Check those that apply:

#1 Accommodation of Interests and Abilities

#2 Provision of Equipment and Supplies

#3 Scheduling of Games and Practice Time

#4 Travel and Per Diem Allowance

#5 Opportunity to Receive Coaching and
Assignment and Compensation of Coaches

#6 Provision of Locker Rooms, Practice and
Competitive Facilities

#7 Provision of Medical and Training Facilities
and Services

#8 Publicity

#9 Support Services
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District Meets
Gender Equity
Standards

Modifications
and Remedial

Action
Identified
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District Meets
Gender Equity
Standards

Check those that apply:

#10 Final Factors:

athletic fees and awards

special assistance

post-secondary recruitment of student athletes

increasing interest and participation

ensuring a positive environment

Reports and Policies Filed:

* Results of most recent biennial student
athletic interest survey

* Sexual Harassment and Sexual Violence
Policy

* Student/Parent Grievance Procedure

Date Placed on File in District Office: _

School: _

Modifications
and Remedial

Action
Identified
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SECTION FIVE

Minnesota State
Department of
Education
550 Cedar Street
St. Paul, MN 55101

Gene Mammenga, Commissioner of
Education,612/296-2358
Jim Sauter, Deputy Commission of
Education, 612/297-3115

Lorie Schulstad, Civil Rights
Compliance Officer, EEO, 612/296
7430
Sue Sattel, Gender Equity Specialist,
EEO, 612/296-6946

The Equal Educational Opportunities (EEO)
section of the MDE performs the following
functions: monitoring compliance with state
and federal laws prohibiting discrimination and
providing technical assistance in the areas of
race and sex discrimination.

State and federal law prohibit discrimination on
the basis of age, race, color, creed, religion,
national origin, sex, marital status, status with
regard to public assistance or disability. EEO
monitors in order to help eliminate these
discriminatory practices in public schools. The
monitoring in EEO includes the monitoring of
sex discrimination in athletic programs.
Technical assistance is provided to districts in
the areas of sexual harassment and sex discrimi
nation.

Minnesota State High School League
2100 Freeway Boulevard
Brooklyn Center, MN 55430
612/560-2262
Fax: 612/569-0499

Executive Staff:

David V. Stead, Executive Director
Dorothy E. McIntyre, Associate Executive
Director
Skip Peltier, Associate Executive Director
Lisa Lissimore, Associate Executive Director
John Bartz, Associate Executive Director

Schools are authorized by M.S. 129.21 to join
the association. Governing boards may delegate
the control, supervision and regulation of inter
scholastic athletics and other extracurricular
activities to the League, a non-profit incorporat
ed voluntary association. Its activities include

Section Five: Reference Materials

the interscholastic athletics, music, dramatic and
other contests conducted between Minnesota
high schools.

National Federation of State High School
Associations
11724 NW Plaza Circle, Box 20626
Kansas City, Missouri 64195-0626
816/464-5400
FAX: 816/464-5571

The membership of the Federation consists of
the fifty (50) state activity associations and the
District of Columbia. It was organized to assist
state associations in the conduct of their activi
ties and to enhance their programs through the
sharing of information, publications, policies
and standards. .

Office for Civil Rights, U.S. Department of
Education, Washington, D.C.

Under the laws enforced by the Office for Civil
Rights (OCR), programs and activities funded
by the Department of Education (ED) must be
operated in a manner that ensures individuals
are provided an equal opportunity to participate,
regardless of their race, color, national origin,
sex, handicap, or age.

OCR has authority to enforce these laws in all
programs and activities that receive funds from
ED. OCR investigates complaints filed by
individuals, initiates compliance reviews of
recipient institutions and offers technical assis
tance to help recipients achieve voluntary
compliance.

OCR maintains a headquarters office in
Washington, D.C, and ten regional offices
throughout the United States. Minnesota is in
Region V:

Office for Civil Rights, Region V
U.S. Department of Education
401 South State Street, Room 700C, 05
4010
Chicago, IL 60605-1202
312/886-3456, FTS 8-886-3456
TDD 312/353-2541

Sources of Information

Guides, Pamphlets, Reports, Journals and
Books:

"A Century of Women's Basketball: From
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Frailty to Final Four," Joan S. Hult & Marianna
Trekell, National Association for Girls and
Women in Sport, American Alliance for Health,
Physical Education, Recreation and Dance,
1991. 1900 Association Drive. Reston, Virginia
22091.

"How to Organize a Community Awards and
Grants Program," Women's Sports Foundation,
Community Awards and Grants Program
Administrator, 342 Madison Ave. Suite 728, NY,
NY 10173

Melpomene Journal, published by the
Melpomene Institute, founded in 1982 to help
girls and women of all ages link physical activi
ty and health through research, publication and
education, 1010 University Avenue, St. Paul,
MN 55104. 612/642-1951.

"Playing Fair: A Guide to Title IX in High
School and College Sports." Women's Sports
Foundation, 342 Madison Avenue. Suite 728.
New York, NY 10173. 212/972-9170; 1-800
227-3988

"Shortchanging Girls, Shortchanging America:
A Call to Action. Initiatives for Educational
Equity." American Association of University
Women, 111 Sixteenth Street N.W. Washington,
DC 20036-4873. Sales Office, P.O. Box 251,
Annapolis Junction, MD 20701-0251. 1-800
225-9998.
The Women in Sport and Physical Activity
Journal, Women of Diversity Publications, 421
Sandy Lane, Fort Worth, TX 76120-1717.
817/451-6615

"Title IX Toolbox," National Association for
Girls and Women in Sports, AAHPERD,
Reston, VA. Over 100 pages of information,
history, recognized as the most comprehensive
and practical book produced about Title IX. The
five sections include The Law, Title IX History,
Evaluating for Compliance, Causing Change,
and Support Services and Reference Materials.
1-800-321-0789. Stock Number: 0-88314-536
7.

Video:

"Sports Careers for Women," Minnesota State
High School League, 2100 Freeway Boulevard,
Brooklyn Center, MN 55430. Profiles careers of
Janet Karvonen, basketball record holder and
public speaker; Chris Voelz, Director of
Women's Athletics, University of Minnesota;

126

Lisa Lissimore, Associate Director, Minnesota
State High School League, and other women
who have combined their interest in sports with
their careers. Rental available. 612/569-0491

"Shortchanging girls, Shortchanging America,"
A dramatic look at the inequities girls face in
America's schools. Featuring education experts
and public policy leaders, AAUW poll results,
as well as the compelling voices and faces of
American girls. VHS Format/15 minutes/1991.

Reports from the State Department of
Education:

"Interscholastic Athletic Opportunities in
Minnesota Public School Districts Examined by
Gender." MDE-EEO, Sue Sattel, July 1991.
612/297-2792.

"A Report to the Minnesota Legislature
Concerning Interscholastic Athletic Equity in
Minnesota High School," March 23, 1992. This
report was funded by the Minnesota Legislature
through an appropriation to the Office of the
Attorney General. The report was prepared by
Robert A. Dildine.

Prevention of Sexual Harassment in
Schools

Attorney General's Task Force on the
Prevention of Sexual Violence Against
Women - Final Report.

Includes sections on control of sex offenders,
education/prevention of sexual violence and
services for victims of sexual violence; a
resource section lists available materials and
sexual assault services statewide, 79 pages,
1989, available as long as supply lasts from
Equal Education Opportunities, 5th floor,
Minnesota Department of Education, Capitol
Square Building, St. Paul, MN 55101. 612/296
7628.

Sexual Harassment to Teenagers: It's Not
Fun/It's Illegal

A curriculum for identification and prevention
of sexual harassment for use with junior high,
senior high and adult students, 88 pages, devel
oped by Equal Education Opportunities Section.
See above.
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Tune In to Your Rights: A Guide for Teen
agers About Thrning Off Sexual Harassment

Twenty pages, Programs for Educational
Opportunity, Attn: Publications Secretary,
University of Michigan, 1046 School of
Education Building, Ann Arbor, MI 48109
1259. 313/763-9910.

Sticks, Stones and Stereotypes

The effect of name-calling on students, strate
gies for interrupting it and reasons why students
participate in name-calling are explored in this
student-centered documentary. $325. ETR
Associates, Box 1830, Santa Cruz, CA 95061
9979. 800/321-4407.

Sexual Health and Responsibility Program
(SHARP)

SHARP was developed by the Minnesota
Department of Human Services as a means of
reducing the incidence of sexual violence
among young people by teaching students alter
natives to sexually abusive and exploitive
behaviors. The curriculum consists of a manual
and a video tape.
Crossing the Line: Sexual Harassment
Among Students
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Kitchener Reese
210 Colonial Warehouse
212 Third Avenue North
Minneapolis, MN 55401-1437
612/338-5350
Produced with Sepler and Associates, Inc. and
Walter H. Bera
3 hours video-based curriculum for junior and
senior high students $350.00 (curriculum and
tape) plus postage and handling. Posters and
masters extra. There is a $10.00 preview fee.

Values and Choices

A course for 7th and 8th graders and parents on
Human Sexuality ,
Search Institute
122 W Franklin Ave., Suite 525
Minneapolis, MN 55404
1-800-888-7828

The following is a model for a school district to
adopt which provides a process for responding

127





Name:

School:

1992-93
Student Interest Survey of

Interscholastic Athletic Activities

Current Grade:

Male:

Date:

AppendixB

Female:

STUDENTS: This snrvey is being conducted by Minnesota schools. We are seeking information about your participation in athletics and
your interest in athletics not currently sponsored by the school district. The district is evaluating its athletic program because of its commit
ment to providing equal opportunity for girls and boys under the regulation of Title IX and Minnesota Statute 126.21.

I will
tryout in
1993-94

SECTION A: Place an X in the appropriate columns:

OUR SCHOOL SPORTS SPONSORED BY THE
OFFERS MINNESOTA STATE HIGH

SCHOOL LEAGUE

(1) (2)

SPORTS OFFERED BY YOUR
SCHOOL

I have or will
tryout in
1992-93

(3)

SPORTS NOT OFFERED
BY YOUR SCHOOL

I would tryout for a team,
if offered:

Cross Country (Running) - b & g

Football - b

Soccer - b & g

Swimming & Diving - g

Tennis - g

Volleyball - g

Basketball - b & g

Gymnastics - g

Ice Hockey - b

Skiing-Cross Country - b & g

Skiing-Slalom - b & g

Swimming & Diving - b

Wrestling - b

Baseball - b

Golf - b & g

Softball (Fast Pitch) - g

Synchronized Swimming - g

Tennis - b

Track and Field - b & g

g =girls sport, b =boys sport (Note: girls may participate all boys teams)
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SECTION B: Other sports offered:

Other Sports: I have or will tryout in 1992-93 I will tryout in 1993-94

SECTION C: Indicate any other sports in which you have an interest such as, but not limited to:
Archery Fencing Indoor Soccer Table Tennis
Badminton Field Hockey Judo Team Handball
Bowling Figure Skating Karate Waterpolo
Curling Ice Ringette Racquetball Weightlifting

Other Sports: I would tryout for a team, if offered:

SECTION D: Indicate other athletic activities in which you have an interest, such as cheerleading, danceline, pompons, etc.

(1) (2) (3)

Our School Other Athletic Activities: I have or will tryout in I will tryout in 1993-94 I would tryout, if offered:

Offers 1992-93

Cheerleading

Danceline

SECTION E: Please answer the following questions.

1. Please list any sport(s) which you would tryout for if it were offered for your gender; i.e., boys volleyball, girls ice hockey, etc.

2. Is there a sport you would tryout for if it were conducted in a different season by your school? Yes No _

If yes, please name the sport(s) and preferred season(s):

3. Please name any sports in which you compete outside of school, such as community-sponsored teams, recreational leagues or club

teams: _

4. Do you play on an interscholastic adapted sports team, such as floor hoclcey? Yes No _

If yes, what sport(s): _

5. If you are not participating in school athletics, please state your reasons:

not interested

too busy with other school activities

working

other:

not "good" enough to make the team

none of my friends are involved

my activity is not offered by my school
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r Appendix C

The following is a lnodel for a school district to adopt which provides a process for responding to a
complaint filed by a student and parent/guardian alleging sex discrilnination under the Title IX regula
tion. Districts are required to have their own grievance procedure in policy. If it is in district policy, the
district grievance procedure should be followed.

STUDENT, PARENT GRIEVANCE PROCEDURE

Section 1.

A.

B.

C.

D.

E.

F.

G.

Section 2.

A.

B.

Section 3.

A.

Definition and Interpretation

This grievance procedure may be used by students, parents and the general public.
Employees of the school are encouraged to use the established employee's grievance
procedure.

Any claim by a student, parent, general public, or employee that there has been a viola
tion or misinterpretation of Title IX shall be a grievance.

The term "grievant" means any student, parent, from the general public, or employee
filing a grievance.

The term "days" means any calendar day, except Saturday, Sunday or legal holidays.

The filing or service of any notice shall be timely if it bears a postmark of the U.S. mail
within the time period.

The time limits provided in this grievance procedure shall be strictly observed, but may
be extended by written mutual agreement. (Failure to file any grievance within the time
periods shall be deemed a waiver thereof.)

In computing any period of time prescribed or allowed by procedures herein, the date of
the act, event, or default for which the designated period of time begins to run shall not
be included. The last day of the period as computed shall be counted, unless it is a
Saturday, Sunday, or legal holiday, in which event, the period runs until the end of the
next day, which is not a Saturday, Sunday, or legal holiday.

Informal Procedure

The grievance shall be put in writing on a form available from the principal's office in
each building or from the Title IX coordinator. The written grievance shall be submitted
to the Title IX coordinator and retained by the coordinator.

The grievant, either personally or accompanied by persons of his/her choice, shall
discuss the alleged grievance with the appropriate school principal or immediate supervi
sor and the Title IX coordinator. All persons who are involved in the situation in any
way shall be notified and may be invited to attend informal conferences held to settle
differences. Such persons may be accompanied by others of their choice. An effort shall
be made to settle all differences informally.

Formal Procedure

Level One - Building Principal or Immediate Supervisor

1. If,afterinfottnal discussion with the school principal or immediate supervisor,
the grievance still exists, the grievant may, within 30 days after s/he knew or
should have known about the event on which the grievance is based, invoke the
formal grievance procedure.
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2. The grievance shall be filed through the Title IX coordinator on a form available
from the principal's office in each building or from the Title IX coordinator. A
copy of the grievance shall be delivered to the principal or immediate supervisor,
who shall forward a copy of the grievance to the Superintendent of Schools and
to all other persons named in the grievance. If the grievance involves more than
one school building it may be filed with the Superintendent of Schools or
designee.

3. Within five (5) school days of the receipt of the formal grievance, the principal
and/or immediate supervisor shall meet with the grievant and persons of her/his
choosing in an effort to resolve the grievance. The principal and/or immediate
supervisor shall indicate, in writing, within five (5) school days of such
meetings, the disposition of the grievance, and shall furnish a copy to the griev
ant, all persons named in the grievance, and to the Title IX coordinator.

B. Level Two . Superintendent of Schools

If the grievant is not satisfied with the disposition of the grievance, or if no disposition
has been made after five (5) school days of such meeting, the grievance may be transmit
ted through the Title IX coordinator to the Superintendent of Schools. Within ten (10)
days after s/he received, or should have received the grievance, the Superintendent, or
designee, shall meet with the grievant and persons of her/his choice on the grievance and
shall indicate hers/his disposition of the grievance in writing within five (5) days of such
meetings, and shall furnish a copy thereof to the grievant, all persons named in the griev
ance, and the Title IX coordinator.

C. Level Three· Board of Education

If the grievant is not satisfied with the disposition of the grievance, or if no disposition
has been made after five (5) days of such meeting, the grievance may be transmitted to
the Board of Education by filing the form with the Clerk of the Board. The Board, or a
committee of its members, no later than its next regular meeting or ten (10) days,
whichever shall be later, shall meet with the grievant and persons of her/his choice.
Disposition of the grievance in writing by the Board shall be no later than seven (7) days
thereafter. A copy of such disposition shall be furnished to the grievant, all persons
named in the grievance, the Superintendent of Schools, the building principal and/or
immediate supervisor, and the Title IX coordinator.

D. Level Four· Minnesota Department of Education/Office for Civil Rights.

The grievant may at any time during or following this procedure file a complaint with the
Office of Civil Rights or with the Minnesota Department of Education, Office of
Monitoring/Equal Educational Opportunities section.

Section 4.

A.

B.

Right to Participate

No reprisal of any kind will be taken by the Board, an administrator, or any employee of
the District against any person bringing a grievance under this procedure.

Exhaustion of these procedures is NOT a prerequisite to filing of complaints with the
Office of Civil Rights.
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Complaints or grievances related to sports equity should be resolved at the "lowest" possible
level. First, at the local school district the person who has a concern should speak with district
administrators or the local Title IX Coordinator. The Title IX Coordinator's role is to investigate
local complaints of sexual discrimination. Districts are required to distribute or post this individ
ual's name, office address and telephone number. IF someone in the district is unable to access
this person's name, the Minnesota Department of Education, Equal Educational Opportunities
Section (EEO) should have this name on file for each district. If the district is able to resolve the
concern within the local district this is to everyone's benefit. However, if the district is unable to
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resolve the concern, a person can contact the EEO section of the Minnesota Department of
Education (MDE). Three options are available to a section of the Minnesota Department of
Education (MDE). Three options are available to a person when contacting, EEO, those options
are:

1. To get more information to back up their efforts in working with the district.

2. To try to get an informal resolution with the district by asking the EEO compli
ance specialist to contact an administrator within the district (usually the superin
tendent) to increase the administrator's awareness of the laws and rules and for
the EEO compliance specialist to get a better understanding of the district's stand
on the issue in dispute.

3. To register a formal complaint.

If the third option is the choice for the complainant (person who files the complaint) then that
person should mail a letter which contains the following information:

a. areas in which the complaint alleges that
discrimination has occurred,

b. basis for the complaint,
c. who is filing the complaint, and
d. against which district the complaint is being filed.

The letter should be addressed to:

Commissioner of Education
Minnesota Department of Education
Capitol Square Building
550 Cedar Street
St. Paul, MN 55101

In addition, a complaint may also be filed with the Regional Office for Civil Rights (OCR) in
Chicago or with the Minnesota Department of Human Rights. The addresses and phone numbers
for these organizations are listed in the Appendix B.

Prior to a detailed explanation of the complaint procedure, it's important for districts to be aware
of the following:

Investigations of athletic programs are frequently difficult and lengthy, primarily because
of the considerable amounts of information that must be collected, analyzed and evaluat
ed to determine compliance. The decision regarding compliance involves determining
which benefits and services are provided to men and which are provided to women,
whether there are any differences between benefits and services for men and women,
whether these differences have a negative impact on athletes of one sex, and thus, may
result in noncompliance.
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M.S. 127.46 require each school board to adopt a written sexual harassment and sexual violence policy.
Thefollowing model was prepared by the Minnesota School Boards Association, Novelnber 1989.

I. General Statement of Policy

Sexual harassment is a form of sex discrimination which violates Section 703 of Title VII of the
Civil Rights Act of 1964, as amended, 42 U.S.C. 2000e, et seq., and Minnesota Statute 363.01
.14, the Minnesota Human Rights Act. Sexual violence is a physical act of aggression that
includes a sexual act or sexual purpose.

It is the policy of Independent School District No. __ to maintain a learning and working
environment that is free from sexual harassment and sexual violence.

It shall be a violation of this policy for any student or employee of School District No. __ to
harass a student or an employee through conduct or communication of a sexual nature as defined
by this policy.

It shall be a violation of this policy for any student or employee of School District No. to
be sexually violent to a student or employee.

The School District will act to investigate all complaints, either formal or informal, verbal or
written, of sexual harassment or sexual violence and to discipline any student. or employee who
sexually harasses or is sexually violent to a student or employee of the School District.

II. Sexual Harassment/Sexual Violence Defined

A. Sexual harassment consists of unwelcome sexual advances, requests for sexual favors,
sexually motivated physical conduct or other verbal or physical conduct or communica
tion of a sexual nature when:

B. Sexual harassment may include but is not limited to:

2. Submission to or rejection of that conduct or communication by an individual is
used as a factor in decisions affecting that individual's employment or education;
or

1. Submission to that conduct or communication is made a term or condition, either
explicitly or implicitly, of obtaining or retaining employment, or of obtaining an
education; or
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verbal harassment or abuse;
subtle pressure for sexual activity;
inappropriatepatting.or pinching;
intentionalprushingagainst a student's or an employee's body;
delIl.~l1dillgse~ual favors accompanied by implied or overt threats concerning an
inclividual'selllployment or educational status;
dem.anding sexual favors accompanied by implied or overt promises of preferen-

1.
2
3.
4.
5.

6.

Any sexual harassment as defined when perpetrated on any student or employee
by any student or employee will be treated as sexual harassment under this
policy.

3. That conduct or communication has the purpose or effect of substantially or
unreasonably interfering with an individual's employment or education, or creat
ing an intimidating, hostile or offensive employment or education environment.
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tial treatment with regard to an individual's employment or educational status;
7. any sexually motivate-ed unwelcome touching; or
8. sexual violence which is a physical act of aggression that includes a sexual act or

sexual purpose.

III. Reporting Procedures

Any person who believes she or he has been the victim of sexual harassment or sexual violence
by a student or an employee of the School District, or any third person with knowledge or belief
of conduct which may constitute sexual harassment or sexual violence should report the alleged
acts immediately to an appropriate School District official as designated by this policy. The
School District encourages the reporting party or complainant to use the report form available
from the principal of each building or available from the School District office.

A In Each School Building. The building principal is the person responsible for receiving
oral or written reports of sexual harassment or sexual violence at the building level.
Upon receipt of a report, the principal must notify the District Human Rights Officer
immediately without screening or investigating the report. A written report will be
forwarded simultaneously to the Human Rights Officer. If the report was given verbally,
the principal shall reduce it to written form within 24 hours and forward it to the Human
Rights Officer. Failure to forward any sexual harassment or sexual violence report or
complaint as provided herein will result in disciplinary action. If the complaint involves
the building principal. the complaint shall be filed directly with the District Human
Rights Officer.

B. District-Wide. The School Board hereby designates as the
School District Human Rights Officer to receive reports or complaints of sexual harass
ment and sexual violence from any individual, employee or victim of sexual harassment
or sexual violence and also from the building principals as outlined above. If the
complaint involves the Human Rights Officer, the complaint shall be filed directly with
the Superintendent.

The School District conspicuously post the name of the Human Rights Officer, including
a mailing address and telephone number,

C. Submission of a complaint or report of sexual harassment or sexual violence will not
affect the individual's future employment, grades or work assignments.

D. Use of formal reporting forms is not mandatory.

The School District will respect the confidentiality of the complainant and the individ
ual(s) against whom the complaint is filed as much as possible, consistent with the
School District's legal obligations and the necessity to investigate allegations of sexual
harassment and sexual violence and take disciplinary action when the conduct has
occurred.

IV. Investigation and Recommendation

By authority of the School District, the Human Rights Officer, upon receipt of a report or
complaint alleging sexual harassment, or sexual violence shall immediately authorize an investi
gation.2 This investigation may be conducted by School District officials or by a third party
designated by the School District. The investigating party shall provide a written report of the
status of the investigation within 10 working days to the superintendent of Schools and the
Human Rights Officer.3

In determining whether alleged conduct constitutes sexual harassment or sexual violence, the
School District should consider the surrounding circumstances, the nature of the sexual
advances, relationships between the parties involved and the context in which the alleged
incidents occurred. Whether a particular action or incident constitutes sexual harassment or
sexual violence requires a determination based on all the facts and surrounding circumstances.
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The investigation may consist of personal interviews with the complainant, the individual(s)
against whom the complaint is filed, and others who may have the knowledge of the alleged
incident(s) or circumstances giving rise to the complaint. The investigation may also consist of
any other methods and documents deemed pertinent by the investigator.

In addition the School District may take immediate steps, at its discretion, to protect the
complainant, students and employees pending completion of an investigation of alleged sexual
harassment or sexual violence.

The School District Human Rights Officer shall make a report to the Superintendent upon
completion of the investigation.

V. School District Action

A. Upon receipt of a recommendation that the complaint is valid, the School District will
take such action as appropriate based on th results of the investigation.

B. The result of the investigation of each complaint filed under these procedures will be
reported in writing to the complainant by the School District. The report will document
any disciplinary action taken as a result of the complaint.

VI. Reprisal

The School District will discipline any individual who retaliates against any person who reports
alleged sexual harassment or sexual violence or who retaliates against any person who testifies,
assists or participates in an investigation, proceeding or hearing relating to a sexual harassment or
sexual violence complaint. Retaliation includes, but is not limited to, any form of intimidation.
reprisal or harassment.

VII. Right to Alternative Complaint Procedures

These procedures do not deny the right of any individual to pursue other avenues of recourse
which may include filing charges with the Minnesota Department of Human Rights, initiating
civil action or seeking redress under state criminal statutes and/or federal law.

VIII. Sexual Harassment or Sexual Violence as Sexual Abuse

Under certain circumstances, harassment or sexual violence may constitute sexual abuse under
Minnesota Statue 609.341, subd. 10 through 609.345; Minnesota Statue 609.321 through - .324;
or Minnesota Statute 617.246. In such situations, School Districts shall comply with Minnesota
Statute 626.556, Reporting of Maltreatment of Minors.

Nothing in this policy will prohibit the School District from taking immediate action to protect
victims of alleged sexual abuse.

IX. Discipline

Any School District action taken pursuant to this policy will be consistent with requirements of
applicable collective bargaining agreements, Minnesota Statutes and School District policies.
The School District will take such disciplinary action it deems necessary and appropriate,
including warning, suspension or immediate discharge to end sexual harassment and sexual
violence and prevent its recurrence.

1. In some School Districts the Superintendent may be the Human Rights Officer. If so, an
alternative board.

2.

3.

Reference Materials

complaint, the report shall be be be submitted
or the alternate individual as designated by the School
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MDE Supplement to MSBA Model Policy Recommendations

March 1990

ISD is committed to the elimination and prevention of sexual harassment and sexual
violence in order to maintain a safe and positive working and learning environment.

To reach this goal, the district will provide (1) staff development for identification and preven
tion, (2) classroom curriculum and instruction, (3) student services, and (4) student, staff and
community participation. All these strategies will be designed to help prevent sexual harassment
and sexual violence.

I. Plan for In-service in the Identification and Prevention of Sexual Harassment and Sexual
Violence

After the adoption oflSD's policy prohibiting sexual harassment and sexual violence,
all of the district employees, contracted program staff, and volunteers will receive an initial train
ing which will include the following:

a. Definition of sexual 'harassment and sexual violence
b. Explanation of the district policy and grievance procedures
c. Legal prohibitions and consequences of sexual harassment and sexual violence
d. Pertinent examples of sexual harassment
e. Overview of sexual harassment identification and prevention curriculum for

students

New employees and others who come into contact with learners will receive initial training soon
after they begin their responsibilities with the district.

Each subsequent year, ISD# 's employees, contracted program staff and volunteers will
be provided with additional training opportunities which will restate the district's commitment to
providing a harassment free working and learning environment and provide the staff with oppor
tunities to broaden their knowledge of the issues related to sexual harassment and sexual
violence.

II. Plan for Classroom Curriculum and Instruction in the Identification and Prevention of
Sexual Harassment and Sexual Violence

KC2~le]reIlCe Materials

a. A copy of the district's policy
b. An explanation of the policy and its purpose
c. A definition of sexual harassment and sexual violence
d. Instruction in what to do if one is a victim of sexual harassment or sexual

violence
e. A clear delineation of the sanctions against anyone found to have been a perpe

trator of sexual harassment or sexual violence
f. Information on the consequences to individuals who are found to have made a

frivolous accusation
g. A safe and supportive forum for discussion by the students of the issue of sexual

harassment and of their related concerns

Upon the adoption of ISD# 's policy prohibiting sexual harasslnent and sexual violence
all students, in one of their classes, will receive age-appropriate information which will include
the following:

In addition, an age-appropriate curriculum will be adopted for use in the classroom which will
ensure that succeeding generations of students will learn how to deal with sexual harassment and
sexual violence if it is happening to them and, also, how to treat each other with courtesy and
respect so that the underlying causes of sexual harassment are removed.



III. Plan for Student Services in the Identification and Prevention of Sexual Harassment and
Sexual Violence

Upon the adoption of ISD# 's policy prohibiting sexual harassment and sexual violence,
a plan will be made to provide staff and students with student service professionals (such as
counselors, school nurses, social workers and psychologist) who will:

a. Provide support services to help individuals determine whether or not an experi
ence may have been sexual harassment or sexual violence

b. Provide counselling and other support services to help harassed or violated
individuals to cope with lowered self-esteem

c. Provide consultation and support to enable individuals to file a complaint regard
ing an accusation, when appropriate

d. Provide support services for victimizers

e. Provide referral services to other agencies or organizations when needed to meet
needs of individuals

The student services can be provided within the education system or in cooperation with other
community agencies, whatever is most effective and affordable for a school district.

IV. Plan for Student, Staff and Community Participation on the Identification and Prevention
of Sexual Harassment and Sexual Violence.

Parents will be informed of ISD# 's policy prohibiting sexual harassment and sexual
violence by the inclusion of information about the policy and the procedure for filing a grievance
in printed materials sent home with students who are under 18 years of age.

Members of the community will be informed by the publication of ISD# 's policy in the
local newspaper.

In addition there will be a continuing effort to provide opportunities for further community
participation on the issues related to sexual harassment and sexual violence through its inclusion
in Parent Teacher Student Association (PTSA) programs or other public forums.

Considerations:
1 Every effort should be made to include the entire district staff in this initial training:

administrators, early childhood through adult teachers, aides, office staff custodial staff,
food service workers, bus drivers, etc. Provisions should be made to provide train for the
staff in educational cooperatives by the group of school districts served.

2 Some examples of subjects for in-service training include" the images of females and
males in the media and in advertising," "societal expectations of males and females and
the resulting impact on behavior," "spouse battering and family violence in the U.S.,
"what is the role of language in sexism?," "historical influences which perpetuate sexism
and heterosexism in the legal system and in American life," and" how to make the
curriculum inclusive of both females and males.

3. Considerable variation in methodology is needed for early childhood studies and early
elementary grades.

4.

5.

Many schools
their health VJ.U,LJLJ,-'LJ.
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the sexual harassment and sexual violence curriculum into

be co-sponsored by the district and a community
~....,..........U''-'.. of Commerce or the League of Women Voters.
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Problems in Student Interactions

The ways students treat each other during school hours is an aspect of the informal
learning process, with significant negative implications for girls. There is mounting
evidence that boys do not treat girls well. Reports ofstudent sexual harassment - the
unwelcome verbal or physical conduct ofa sexual nature imposed by one individual on
another - among junior high school and high schoolpeers are increasing. In the majority
of cases, a boy is harassing a girl.

Incidents ofsexual harassment reveal as much about power and authority as they do
about sexuality; the person being harassed usually is less powerful than the person
doing the harassing. Sexual harassment is prohibited under Title IX, yet sex-biasedpeer
interactions appear to be permitted in schools, if not always approved. Rather than
viewing sexual harassment as serious misconduct, school authorities too often treat it
as a joke.

When boys line up to "rate" girls as they enter a room, when boys treat girls so badly
that they are reluctant to enroll in courses where they may be the only female, when
boys feel it is good fun to embarrass girls to the point of tears, it is no joke. Yet these
types of behaviors are often viewed by school personnel as harmless ins(ances of "boys
being boys. "

The clear message to both girls and boys is that girls are not worthy of respect and that
appropriate behavior for boys includes exerting power over girls - or over another,
weaker boys. Being accused ofbeing in any way like a woman is one of the worst insults
a boy can receive. As one researcher recently observed:

"It is just before dismissal time and a group of very active fourth-graders are having
trouble standing calmly in line as they wait to go to their bus. Suddenly one of the boys
grabs another's hat, runs to the end of the line, and involves a number ofhis buddies in a
game ofkeep-away. The boy whose hat was taken leaps from his place in lille, trying to
intercept it from the others, who, as they toss it back and forth out ofhis reach, taunt
him by yelling, 'You woman!' When the teacher on bus duty notices, she tells the boys
that they all have warnings for not waiting in line properly. The boys resume an orderly
stance but continue to mutter names - 'Woman!' 'Am not. ' 'Yes, you are. '- under their
breath." Margaret Stubbs, October 1990

Harassment related to sexual orientation or sexual preference has received even less
attention as an equity issue than heterosexual sexual harassment. Yet, examples of
name calling that imply homophobia, such as "sissy, " "queer, " "gay, " "Iesbo," are
common among students at all levels ofschooling. The fourth-grade boys who teased a
peer by calling him a "woman" were not onlygiving voice to the sex-role-stereotype that
women are weaker than and therefore inferior to men; they were also challenging their
peer's "masculinity" by ascribing feminine characteristics to him in a derogatory
manner. Such attacks often prevent girls, and sometimes boys, from participating in
activities and courses that are traditionally viewed as appropriate for the opposite sex.

When schools ignore sexist, racist, homophobic, and violent interactions between
students, they are giving tacit approval to such behaviors. Environments where students
do not feel accepted are not environments where effective learning can take place.

"How Schools Shortchange Girls, " The American Association ofUniversity Women, 1992,
pp. pp. 73-74. 111116thStreet N.W. Washington, DC 20036-4873

•
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Note: The following rules apply to all students who participate in League-sponsored athletic and
fine arts activities. The rules and consequences are explained to students and parent/guardians
by each melnber school prior to their participation in League-sponsored activities.

I. General Statement of Policy

The Minnesota State High School League believes that all individuals should be treated with
respect and dignity. Students should be able to participate in League-sponsored activities in an
environment that is free from sexual harassment and sexual violence. It shall be a violation of
this policy for a student participant in League activities to harass a person through conduct or
communication that is determined to be sexual harassment or sexual violence as defined by this
policy.

II. Responsibilities of the Minnesota State High School League and its member schools as
required by state and federal law.

A. Title IX, of the Federal Education Amendments of 1972 prohibits sex-based discrimina
tion against students by education institutions.

B. Title VII, 1980 is interpreted by the Equal Employment Opportunity Commission to
include sexual harassment as a form of sex discrimination in employment, and provides a
definition of sexual harassment.

C. Minnesota State Human Rights Act, Minnesota Statutes Chapter 363, defines sexual
harassment as a form of sex discrimination in education and employment.

D. Minnesota Statutes Section 127.46 (Sexual Harassment and Violence Policy) requires
each school board to adopt a written sexual harassment and sexual violence policy that is
clear and understandable. The policy shall apply to pupils and employees, including
reporting procedures, and set forth disciplinary actions that will be taken for violation of
the policy.

E. Minnesota Statutes Section 129.121, Subd. 6, (Sexual Harassment and Violence Policy
and Rules) requires the Minnesota State High School League to adopt a policy, rules,
penalties, and recommendations addressing sexual harassment and sexual violence
toward and by participants in League activities.

F. Minnesota Statutes Section 609.341 et seq. establishes statutory penalties with respect to
sex crimes.

III. Sexual Harassment and Sexual Violence Defined

A. Sexual harassment is a form of sex discrimination which violates Section 703 of Title
VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. 2000e, et seq., and
Minnesota Statutes Sections 363.01-.14, the Minnesota Human Rights Act.

1. Sexual harassment consists of unwelcome sexual advances, requests for sexual
favors, sexually motivated physical conduct or other verbal or physical conduct
or communication of a sexual nature. Sexual harassment is illegal but mayor
may not be criminal activity.

2. Sexual harassment may include but is not limited to:

a.
b.
c.
d.
e.

f.

g.

verbal, written/graphic harassment or abuse;
subtle pressure for sexual activity;
inappropriate patting or pinching;
intenti8n~lbfllshi~gag;ainstthe individual's body;
d~l11ancli~g;sY)(ll~lJavorsaccompanied by implied or overt threats
cgl1~~fl1i~gi.i~~il1gi;yicl~al'semployment or educational status;
g~l'Il~~cl~l1gs~)(llaLfavors accompanied by implied or overt promises of
'pr~~erel1tiaLtreatmentwith regard to an individual's employment or
educational status;
any unwelcome touching of a sexual nature.
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B. Sexual violence is a physical act of aggression that includes a sexual act or sexual
purpose which involves the touching of another's intimate parts, either above or under
neath the other person's clothes, or forcing another to touch one's intimate parts, either
above or underneath one's clothes. Intimate parts, as defined in Minnesota Statutes
1990, Section 609.341, includes the primary genital area, groin, inner thigh, buttocks, or
breast of a human being. Sexual violence is a criminal activity.

Sexual violence may include, but is not limited to:

1. touching, patting, grabbing, or pinching another person's intimate parts, either
same sex or opposite sex.

2. coercing or forcing sexual touching on another;
3. coercing or forcing sexual intercourse on another;
4. threatening to force sexual touching or intercourse on another.

IV. School Actions and Responsibilities

A. Responsibilities under M.S. 127.46.

Any person who believes that she or he has been the victim of sexual harassment or
sexual violence, or any third person with knowledge or belief of conduct which may
constitute sexual harassment or sexual violence by a student participant in League
sponsored activities should report the alleged acts immediately to a responsible school
district official or directly to the Human Rights Officer designated by that district's
policy.

B. Investigation Process.

The School District Human Rights Officer, upon receipt of a report or complaint alleging
sexual harassment or sexual violence shall immediately authorize an investigation. The
investigating party shall provide a written report to the Superintendent of Schools and the
District Human Rights Officer or other designated official within the time frame required
by the school district policies.

C. School District Action and Consequences.

Any School District action taken pursuant to this policy will be consistent with require
ments of applicable collective bargaining agreements, Minnesota Statutes and School
District policies.
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1.

2.

3.

4.

Upon determination that the complaint is valid, the School District will take such
disciplinary action as it deems necessary and appropriate to end sexual harass
ment and sexual violence and prevent its recurrence.
The results of the investigation will be reported in writing to the complainant and
the student(s) named in the complaint by the School District. The report will
document the disciplinary action taken as a result of the complaint, eligibility
affected by the disciplinary action and the date when the student will return to
good standing and be eligible to participate in League-sponsored activities.
The student(s), their parent/guardian will be informed of their due process for the
loss of eligibility.
Complaint~, investigations and resolutions will be handled as discreetly as possi
ble, with information being shared with those having a need to know and in
accordance with the legal obligations of the member school.
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V. Bylaw

During the school year, a student shall not violate the sexual harassment and sexual violence
bylaws of the Minnesota State High School League.

Interpretation: The bylaw applies to the entire school year and any portion of an activity season
which occurs prior to the start of the school year or after the close of the school year.

VI. Category of Activities

A. Category I Activities: those League-sponsored activities in which a member school has a
schedule of interscholastic contests, exclusive of League-sponsored tournaments:

1. Athletic Activities: as listed in 501.00
2. Fine Arts Activities:

a) Debate;
b) Speech Activities including One-Act Play - when a school schedules a

season of interscholastic contests.

B. Category II. Activities: those League-sponsored activities in which a member school
does not have a schedule of interscholastic contests, exclusive of League-sponsored
tournaments:

1. Fine Arts Activities:
a) Speech activities including One Act Play when a school schedules no

interscholastic contests and participates only in the League-sponsored
tournament series.

b) Music activities.

VII. Penalties and Recommendations for Category I Activities

A. Sexual Harassment Violations

1. First Violation:

Penalty: After determination of the violation, a student shall lose eligibility for
the next two (2) consecutive interscholastic contests or two (2) weeks of a season
in which the student is a participant, whichever is greater.

Recommendations:

a) It is recommended that the school develop a local education program
through which the student would receive information about sexual
harassment and sexual violence.

b) It is recommended that, when appropriate, the school refer a student to a
community agency or a professional individual outside the school for
counselling.

2. Second Violation:

Penalty: After determination of the second violation,the student shall lose eligi
bility for the next six (6) consecutive interscholastic contests in which the
student is a participant.
Recommendation:

.........~u.~ ......"" .... to activities following suspen
nh~rf"'''''~ shall show evidence in writing that the

a community agency or professional
"'VlUl"'-'lU'1. medical doctor, psychiatrist, or psychologist.
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3. Third Violation:

Penalty: After determination of the third or subsequent violations,the student
shall lose eligibility for the next twelve (12) consecutive interscholastic contests
in which the student is a participant.

4. Accumulative Policies.

Penalties for sexual harassment violations shall be accumulative beginning with
and continuing throughout the student's participation on a Varsity, Junior Varsity,
"B" squad or Sophomore team or activity.

B. Sexual Violence Violations.

After determination of the violation of the sexual violence rules, the student shall lose
eligibility for the next twelve calendar months.

VIII. Penalties for Category II Activities

A. Sexual Harassment Violations.

Each member school shall develop penalties which it will apply to the participants in
these activities. A current copy of the member school's policy shall be kept on file in the
member school.

B. Sexual Violence Violations.

After determination of the violation of the sexual violence rules, the student shall lose
eligibility for the next twelve calendar months.

IX. Responsibilities for Distribution of Policies

The Minnesota State High School League and each member school will provide a written
brochure which explains the sexual harassment and sexual violence policy, rules and penalties for
student participants in League-sponsored athletic and fine arts activities.

Each student and parent/guardian shall annually sign the brochure provided by the League and it
shall be kept on file in the member school.
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The following code represents the commitment
of the Minnesota State High School League to
reduce prejudice and discrimination in the
extracurricular activities program. The code
was adopted in August 1992.

Philosophy
The Minnesota State High School League is
concerned about the negative impact of preju
dice and discrimination on the participants in the
interscholastic activity programs sponsored by
its member schools.

The League and its member schools are commit
ted to creating an environment in the activity
program which promotes respect for and appre
ciation of racial, gender, and ethnic differences
and is disability aware.

League activities should be models of how
individuals can live in a world free of prejudice
and discrimination. Because one incident
adversely impacts the individuals and activities
involved, it is of legitimate concern to the
organization.

League Representatives Defined
The Minnesota State High School League
believes that clear expectations of appropriate
behavior must be communicated to those
individuals who are responsible for students in
the activity program sponsored by member
schools.

By definition, this code applies to all League
representatives, including: the Board of
Directors and Staff, the Representative
Assembly, Region Committees, ad hoc and
advisory committees, registered officials, rules
clinicians, tournaments and their personnel, and
representatives of MSHSL member schools to
League-sponsored activities.

The Code of Commitment
The Board of Directors has established the
following Code of Commitment and will
communicate its spirit and intent throughout all
League-sponsored activities:
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I will support the cOlnmit
ment of the Minnesota State
High School League and its
member schools to enhance
race relations, be gender
fair and disability aware
by:

... modeling language and
behavior that is non-biased
and inclusive of individuals
regardless ofethnicity, race,
religion, sex, or disability;

... educating and sensitizing
myself to gender fairness
and equity issues;

... intervening to let others
know that I will not tolerate
ethnic, disability, or sexist
jokes, racial or religious
slurs, or any action which
demeans any individual or
group;

... educating and sensitizing
myself to the cultural
heritage and traditions of
others; and,

... initiating actions which
would prevent prejudice
and discrimination against
individuals or groups in
League-sponsored activi
ties.

Commentary
Leaders of interscholastic activities are role
models for young people and have a responsibil
ity to model a lifestyle free of prejudice and
discrimination.

Preventing prejudice and discrimination can
begin with one person. The Minnesota State
High School League believes that it begins with
us, each and everyone.
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for the institution in which they reside. The
Department of Labor has recently issued a
proposed regulation under the Fair Labor
Standards Act (FLSA) that covers the
question of compensation for institutionalized
persons. 42 FR 15224 (March 18, 1977). This
Department will seek information and
comment from the Department of Labor
concerning that agency's experience
administering the FLSA regulation.

36. Health, welfare, and other social
service providers. Section 104.52(a) has been
expanded in several respects. The addition of
new paragraph (a)(2) is intended to make
clear the basic requirement of equal
opportunity to receive benefits or services in
the health, welfare, and social service areas.
The paragraph parallels §§ 104.4(b)(ii) and
104.43(b). New paragaph (a)(3) requires the
provision of effective benefits or services, as
defined in § 104.4(b)(2) (i.e., benefits or
services which "afford handicapped persons
equal opportunity to obtain the same result
(or) to gain the same benefit· • .11).

Section 104.52(a) also includes provisions
concerning the limitation of benefits or
services to handicapped persons and the
subjection of handicapped persons to
different eligibility standards. One common
misconception about the regulation is that it
would require specialized hospitals and other
health care providers to treat all handicapped
persons. The regulation makes no such
requirement. Thus, a burn treatment center
need not provide other types of medical
treatment to handicapped persons unless it
provides such medical services to
nonhandicapped persons. It could not,
however, refuse to treat the burns of a deaf
person because of his or her deafness.

Commenters had raised the question of
whether the prohibition against different
standards of eligibility might preclude
recipients from providing special services to
handicapped persons or classes of
handicapped persons. The regulation will not
be so interpreted, and the specific section in
question has been eliminated. Section
104.4(c) makes clear that special programs for
handicapped persons are permitted.

A new paragraph (a)(5) concerning the
provision of different or separate services or
benefits has been added. This provision
prohibits such treatment unless necessary to
provide qualified handicapped persons with
benefits and services that are as effective as
those provided to others.

Section 104.52(b) has been amended to
cover written material concerning waivers of
rights or consent to treatment as well as
general notices concerning health benefits or
services. The section requires the recipient to
ensure that 'qualified handicapped persons
are not denied effective notice because of
their handicap. For example, recipients could
use several different types of notice in order
to reach persons with impaired vision or
hearing, such as brailled messages, radio
spots, and tacticle devices on cards or
envelopes to inform blind persons of the need
to call the recipient for further information.

Section 104.52(c) is a new section requiring
recipient hospitals to establish a procedure
for effective communication with
with impaired hearing for the
prmLiding emergency health

would be appropriate for a hospital to fulfill
its responsibilities under this section by
having a full-time interpreter for the deaf on
staff, there may be other means of
accomplishing the desired result of assuring
that some means of communication is
immediately available for deaf persons
needing emergency treatment.

Section 104.52(c), also a new provision,
requires recipients with fifteen or more
employees to provide appropriate auxiliary
aids for persons with impaired sensory,
manual, or speaking skills. Further, the
Assistant Secretary may require a small
provider to furnish auxiliary aids where the
provision of aids would not adversely affect
the ability of the recipient to provide its
helllth benefits or service.

37. Treatment of Drug Addicts and
Alcoholics. Section 104.53 is a new section
that prohibits discrimination in the treatment
and admission of drug and alcohol addicts to
hospitals and outpatient facilities. Section
104.53 prohibits discrimination against drug
abusers by operators of outpatient facilities,
despite the fact that section 407 pertains only
to hospitals, because' of the broader
application of section 504. This provision
does not mean that all hospitals and
outpatient facilities must treat drug addiction
and alcoholism. It simply means, for example,
that a cancer clinic may not refuse to treat
cancer patients simply because they are also
alcoholics.

38. Education of institutionalized persons.
The regulation retains § 104.54 of the
proposed regulation that requires that an
appropriate education be provided to
qUlllified handicapped persons who are
confined to residential institutions or day
care centers.

Subpart G-Procedures

In § 104.61, the Secretary has adopted the
title VI complaint and enforcement
procedures for use in implementing section
504 until such time as they are superseded by
the issuance of a consolidated procedureal
regulation applicable to all of the civil rights
statutes and executive orders administered
by the Department.

Appendix B-Guidelines for Eliminating
Discrimination and Denial Of Services on the
Basis of Race, Color, National Origin, Sex.
and Handicap in Vocational Education
Programs

Note.-For the text of these guidelines, see
34 CPR Part 100, Appendix B

PART iD6-NONDISCRIMINATION ON
THE BASIS OF SEX IN EDUCATION
PROGRAMS AND ACTIVITIES
RECEIVING OR BENEFITING FROM
fEDERAL FINANCIAL ASSISTANCE

Subpart A-Introduction

Sec.
106.8 Designation of responsible employee

and adoption of grievance procedures.
106.9 Dissemination of policy.

Subpart B-Coverage

106.11 Application.
106.12 Educational institutions controlled by

religious organizations.
106.13 Military and merchant marine

educational institutions.
106.14 Membership practices of certain

organizations.
106.15 Admissions.
106.16 Educational institutions eligible to

submit transition plans.
106.17 Transition plans.
106.18-106.20 [Reserved].

Subpart C-Discriminatlon on the Basis of
Sex In Admlsslo,n and Recruitment
Prohibited

106.21 Admission.
106.22 Preference in admission.
106.23 Recruitment.
106.24-106.30 [Reserved].

Subpart D-Discrimination on the Basis of
Sex In Education Programs and Activities
P.rohibited

106.31 Educlltion programs and activities.
106.32 Housing.
106.33 Comparable facjlities.
106.34 Access to course offerings.
106.35 Access to schools operated by

L.E.A.s.
106.36 Counseling and use of appraisal and

counseling materials.
106.37 Financial assistance.
106.38 Employment assistance to students.
106.39 Health and insurance benefits and

services.•
106.40 Marital or parental status.
106.41 Athletics.
106.42 Textbooks and curricular material.
106.43-106.50 [Reserved].

Subpart E-Dlscrimination on the Basis of
Sex In Employment In Education Programs
and Activities Prohibited

106.51 Employment.
106.52 Employment criteria.
106.53 Recruitment.
106.54 Compensation..
106.55 Job classification, and structure.
106.56 Fringe benefits.
106.57 Marital or parental status.
106.58 Effect of Stat.ll or local law or other

requirements.
106.59 Advertising.
106.60
106.61

Prenmhln and
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Appendix A-Guidelines for Eliminating
Discrimination and Denial of Services on
the Basis of Race, Color, National
Origin, Sex, and Handicap in Vocational
Education Programs.

Subpart A-Introduction

§ 106.1 Purpose and effective date.

The purpose of this part is to
effectuate title IX of the Education
Amendments of 1972, as amended by
Pub. L. 93-508, 88 Stat. 1855 (except
sections 904 and 906 of those
Amendments) which is designed to
eliminate (with certain exceptions)
discrimination on the basis of sex in any
education program or activity receiving
Federal financial assistance, whether or
not such program or activity is offered
or sponsored by an educational
institution as defined in this part. This
part is also intended to effectuate
section 044 of the Education
Amendments 011974, Pub. L. 93-380, 88
Stat. 484. The effective date of this part
shall be July 21, 1975.
(Sees. 901, 902. Education Amendments of
1972,86 Stat. 373. 374; 20 U,S,C. 1681, 1682, as
amended by Pub. L, 93-568,88 Stat. 1855, and
Sec. 844, Education Amendments of 1974.88
Stat. 484, Pub. L. 93-380)

§ 106.2 Definitions.

As used in this part, the term-
(a) "Title IX" means title IX of the

Education Amendments of 1972, Pub. L.
92-318, as amended by section 3 of Pub.
L. 93-568, 88 Stat. 1855, except sections
904 and 906 thereof; 20 U.S.C. 1681, 1682,
1683, 1685, 1686.

(b) "Department" means the
Department of Health, Education, and
Welfare.

(c) "Secretary" means the. Secretary
of Education.

(d) ''Assistant Secretary"means the
Assistant Secretary for Civil Rights of
the Department.

(e) ''Reviewing Authority"means that
component of the Department delegated
authority by the Secretary to appoint,
and to review the decisions of,
administrative law judges in cases
arising under this part.

(f) ''Administrative law judge" means
a person appointed by the reviewing
authority to preside over a hearing held
under this part.

(g) "Federal financial assistance"
means any of the following, when
authorized or extended under a law
administered by the Department:

(1) A grant or loan of Federal financial
assistance. including funds made
available for:

(i) The acquisition, construction,
renovation, restoration. or repair of a
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building or facility or any portion
thereof: and

(ii) Scholarships, loans, grants, wages
or other funds extended to any entity for
payment to or on behalf of students
admitted to that entity, or extended
directly to such students for payment to
that entity.

(2) A grant of Federal real or personal
property or any interest therein,
including surplus property, and the
proceeds of the sale or transfer of such
property, if the Federal share of the fair
market value of the property is not, upon
such sale or transfer, properly
accounted for to the Federal
Government.

(3) Provision of the services of Federal
personnel.

(4) Sale or lease of Federal property or
any interest therein at nominal
consideration, or at consideration
reduced for the purpose of assisting the
recipient or in recognition of public
interest to be served thereby, or
permission to use Federal property or
any interest therein without
consideration.

(5) Any other contract, agreement, or
arrangement which has as one of its
purposes the provision of assistance to
any education program or activity,
except a contract of insurance or
guaranty.

(h) ''Recipient'' means any State or
political subdivision thereof, or any
instrumentality of a State or political
subdivision thereof, any public or
private agency, institution, or
organization, or other entity, or any
person, to whom Federal financial
assistance is extended directly or
through another recipient ijnd which
operates an education program or
activity which receives or benefits from
such assistance, including any subunit,
successor, assignee. or transferee
thereof.

(i) ''Applicant'' means one who
submits an application, request, or plan
required to be approved by a
Department official, or by a recipient, as
a condition to becoming a recipient.

(j) ''Educational institution" means a
local educational agency (L.E.A.) as
defined by section 801(f) of the
Elementary and Secondary Educ'ation
Act.of 1965 (20 U.S.C. 881), a preschool,
a private elementary or secondary
school, or an applicant or recipient of
the type defined by paragraph (k). (I),
(m), or (n) of this section.

(k) ''Institution ofgraduate higher
education" means an institution which:

(1) Offers academic study beyond the
bachelor of arts or bachelor of science
degree, whether or not leading to a
certificate of any higher degree in the
liberal arts and sciences; or

(2) Awards any degree in a
professional field beyond the first
professional degree (regardless of
whether the first professional degree in
such field is awarded by an institution
of undergraduate higher education or
professional education); or

(3) Awards no degree and offers no
further academic study, but operates
ordinarily for the purpose of facilitating
research by persons who have received
the highest graduate degree in any field
of study.

(1) "Institution of undergraduate
higher education" means:

(1) An institution offering at least two
but less than four years of college level
study beyond the high school level,
leading to a diploma or an associate
degree, or wholly or principally
creditable toward a baccalaureate
degree: or

(2) An institution offering academic
study leading to a baccalaureate degree:
or

(3) An agency or body which certifies
credentials or offers degrees, but which
mayor may not offer academic study.

(m) "Institution ofprofessional
education"means an institution (except
any institution of undergraduate higher
education) which offers a program of
academic study that leads to a first
professional degree in a field for which
there is a national specialized
accrediting agency recognized by the
Secretary.

(n) "Institution of vocational
education"means a school or institution
(except an institution of professional or
graduate or undergraduate higher
education) which has as its primary
purpose preparation of students to
pursue a technical, skilled, or
semiskilled occupation or trade, or to
pursue study in a technical field,
whether or not the school or institution
offers certificates, diplomas, or degrees
and whether or not it offers full time
study.

(0) "Administratively separate unit"
means a school, department or college
of an educational institution (other than
a local educational agency) admission to
which is independent of admission to
any other component of such institution.

(p) ''Admission'' means selection for
part-time, full-time, special, associate,
transfer, exchange, or any other .
enrollment, membership, or
matriculation in or at an education
program or activity operated by a
recipient.

(q) "Student" means a person who has
gained admission.

(r) "Transition plan" means a plan
subject to the approval of the Secretary
pursuant to section 901(a)(2) of the
Education Amendments of 1972, under
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which an educational institution
operates in making the transition from
being an educational institution which
admits only students of one sex to being
one which admits students of both sexes
without discrimination.

(Sees. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1632)

§ 106.3 Remedial and affirmative action
and self-evaluation.

(a) Remedial action. If the.Assistant
Secretary finds that a recipient has
discriminated against persons on the
basis of sex in an education program or
activity, such recipient shall take such
remedial action as the Assistant
Secretary deems necessary to overcome
the effects of such discrimination.

(b) Affirmative action. In the absence
of a finding of discrimination on the
basis of sex in an education program or
activity, a recipient may take affirmative
action to overcome the effects of
conditions which resulted in limited
participation therein by persons of a
particular sex. Nothing herein shall be
interpreted to alter any affirmative
action obligations which a recipient may
have under Executive Order 11246.

(c) Self-evaluation. Each recipient
education institution shall, within one
year of the effective date of this part:

(1) Evaluate, in terms of the
requirements of this part, its current
policies and practices and the effects
thereof concerning admission of
students, treatment of students, and
employment of both academic and non
academic personnel working in
connection with the recipient's
education program or activity;

(2) Modify any of these policies and
practices which do not or may not meet
the requirements of this part; and

(3) Take appropriate remedial steps to
eliminate the effects of any
discrimination which resulted or may
have resulted from adherence to these
policies and practices.

(d) A vailability ofself-evaluation and
related materials. Recipients shall
maintain on file for at least three years
following completion of the evaluation
required under paragraph (c) of this
section', and shall provide to the
Assistant Secretary upon request, a
description of any modifications made
pursuant to paragraph (c) (ii) of this
section and of any remedial steps taken
pursuant to paragraph (c) (iii) of this
section.
(Sees. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

[40 FR 21428, June 4, 1975; 40 FR 39506, Aug.
28,1975]

§ 106.4 Assurance required.

(a) General. Every application for
Federal financial assistance for any
educa tion program or activity shall as
condition of its approval contain or be
accompanied by an assurance from the
applicant or recipient, satisfactory to the
Assistant Secretary, that each education
program or activity operated by the
applicant or recipient and to which this
part applies will be operated in
compliance with this part. An assurance
of compliance with this part shall not be
satisfactory to the Assistant Secretary if
the applicant or recipient to whom such
assurance applies fails to commit itself
to take whatever remedial action is
necessary in accordance with §86.3(a)
to eliminate existing discrimination on
the basis of sex or 'to eliminate the
effects of past discrimination whether
occurring prior or subsequent to the
submission to the Assistant Secretary of
such assurance.

(b) Duration ofobligation. (1) In the
case of Federal financial assistance
extended to provide real property or
structures thereon, such assurance shall
obligate the recipient or, in the case of a
subsequent transfer, the transferee, for
the period during which the real
property or structures are used to
provide an education program or
activity.

(2) In the case of Federal financial
assistance extended to provide. personal
property, such assurance shall obligate
the recipient for the period during which
it retains ownership or possessio!,! of the
property.

(3) In all other cases such assurance
shall obligate the recipient for the period
during which Federal financial
assistance is extended.

(c) Form. The Director will specify the
form of the assurances required by
paragraph (a) of this section and the
extent to which such assurances will be
required of the applicant's or recipient's
subgrantees, contractors,
subcontractors, transferees, or
successors in interest.
(Sees. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§ 106.5 Transfers of property.
If a recipient sells or otherwise

transfers property financed in whole or
in part with Federal financial assistance
to a transferee which operates any
education program or activity, and the
Federal share of the fair market value of
the property is not upon such sale or
transfer properly accounted for to the
Federal Government both the transferor
and the transferee shall be deemed to be
recipients, subject to the provisions of
Subpart B of this part.

(Sees. 901, 902, Education Amendments of
1972,86 Slat. 373, 374; 20 U.S.C. 1681, i682)

§ 106.6 Ef{ect of other requirements.
(a) Effect of other Federal provisions.

The obligations imposed by.this part are
independent of, and do not alter,
obligations not to discriminate on the
basis of sex imposed by Executive
Order 11246, as amended; sections 799A
and 845 of the Public Health Service Act
(42 U.S.C. 295h-9 and 298b-2)j Title VII
of the Civil Rights Act of 1964 (42 U.S.C.
2000e et seq.); the Equal Pay Act (29
U.S.C. 206 and 206(d)); and any other
Act of Congress or Federal regulation.
(Sees. 901, 902, 905, Eduea lion Amendments
of 1972, 86 Stat. 373, 374, 375; 20 U.S.C. 1681,
1682, 1685) .

(b) Effect ofState or local law or
other reqvirements. The obligation to
comply with this part is not obviated or
alleviated by any State or local law or
other requirement which would render
any applicant or student ineligible, or
limit the eligibility of any applicant or
student, on the basis of sex, to practice
any occupation or profession.

(c) Effect ofrules or regulations of
private organizations. The obligation to
comply with this part is not obviated or
alleviated by any rule or regulation of
any organization, club, athletic or other
league, or association which would
render any applicant or student
ineligible to participate or limit the
eligibility or participation of any
applicant or student, on the basis of sex,
in any education program or activity
operated by a recipient and which
receives or benefits from Federal
financial assistance.
(Sees. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§ 106.7 Effect of employment
opportunities.

The obligation to comply with this
part is not obviated or alleviated
because employment opportunities in
any occupation or profession are or may
be more limited for members of one sex
than for members of the other sex.
(Sees. 901, 902, Education Amendments of
1972,86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§ 106.8 Designation of responsible
employee and adoption of grievance
procedures.

(a) Designation ofresponsible
employee, Each recipient shall designate
at least one employee to coordinate its
efforts to comply with and carry out its
responsibilities under this part,
including any investigation of any
complaint communicated to such
recipient alleging its noncompliance
with this part or alleging any actions
which would be prohibited by this part.
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The recipient shall notify all its students
and employees of the name, office
address and telephone number of the
employee or employees appointed
pursuant to this paragraph.

(b) Complaint procedure ofrecipient.
A recipient shall adopt and publish
grievance procedures providing for
prompty and equitable resolution of
student and employee complaints
alleging any action which would be
prohibited by this part.
(Sees. 901. 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§ 106.9 Dissemination of polley.
(a) Notification ofpolicy. (1) Each

recipient shall implement specific and
continuing steps to notify applicants for
admission and employment, students
and parents of elementary and
secondary school students. employees,
sources of referral of applicants for
admission and employment, and all
unions or professional organizations
holding collective bargaining or
professional agreements with the
recipient. that it does not discriminate
on the basis of sex in the educational
programs or activities which it operates,
and that is required by title IX and this
part not to discriminate in such a
manner. Such notification shall contain
such information. and be made in such
manner, as the Assistant Secretary finds
necessary to a prise such persons of the
protections against discrimination
assured them by title IX and this part,
but shall state at least that the
requirement not to discriminate in
education programs and activities
extends to employment therein, and to
admission thereto unless Subpart C does
not apply to the recipient, and that
inquiries concerning the application of
title IX and this part to such recipient
may be referred to the employee
designated pursuant to § 106.8, or to the
Assistant Secretary.

(2) Each recipient shall make the
initial notification required by
paragraph (a) (1) of this section within
90 days of the effective date.of this part
or of the date this part first applies to
such recipient, whichever comes later,
which notification shall include
publication in: (i) Local newspapers: (ii)
newspa'pers and magazines operated by
such recipient or by student. alumnae, or
alumni groups for or in connection with
such recipient; and (iii) memoranda or
other written communications
distributed to every student and
employee of such recipient.

(b) Publications. (1) Each recipient
shall prominently include a statement of
the policy described in paragraph (a) of
this section in each announcement,
bulletin, catalog, or application form
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which it makes available to any person
of a type. described in paragraph (a) of
this section. or which is otherwise used
in connection with the recruitment of
students or employees.

(2) A recipient shall not use or
distribute a publication of the type
described in this paragraph which
suggests. by text or illustratidll, that
such recipient treats applicants.
students. or employees differently on the
basis of sex except as such treatment is
permitted by this part.

(c) Distribution. Each recipient shall
distribute without discrimination on the
basis of sex each publication described
in paragraph (b) of this section, and
shall apprise each of its admission and
employment recruitment representatives
of the policy of nondiscrimina tion
described in paragraph (a) of this
section. and require such
representatives to adhere to such policy.
(Sees. 901. 902, Education Amendments of .
1972, 88 Stat. 373, 374; 20 U.S.C. 1681. 1682)

Subpart B-Coverage

§ 106.11 Application.

Except as provided in this subpart,
this Part 86 applies to every recipient
and to each education program or
activity operated by such recipient
which receives or benefits from Federal
financial assistance.
(Sees. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§ 86.12 Educatlonallnstitutlons controlled
by religious organizations.

(a) Application. This part does not
apply to an educational institution
which is controlled by a religious
organization to the extent application of
this part would not be consistent with
the religious tenets of such organization.

(b) Exemption. An educational
institution which wishes to claim the
exemption set forth in,paragraph (a) of
this section. shall do so by submitting in
writing to the Assistant Secretary a
statement by the highest ranking official
of the institution, identifying the
provisions of this part which conflict
with a specific tenet of the religious
organization.
(Sees. 901, 902. Education Amendments of
1972; 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§ 106.13 Military and merchant marine
educational Institutions.

This part does riot apply to an
educational institution whose primary
purpose is the training of individuals for
a military service of the United States or
for the merchant marine.
(Sees. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§ 106.14 Membership practices of certain
organizations.

(a) Social fraternities and sororities.
This part does not apply to the
membership practices of social
fraternities and sororities which are
exempt from taxation under section
501(a) of the Internal Revenue Code of
1954, the active membership of which
consists primarily of students in
attendance at institutions of higher
education.

(b) YMCA, YWCA, Girl Scouts, Boy
Scouts and Camp Fire Girls. This part
does not apply to the membership
practices of the Young Men's Christian
Association. the Young 'Women's
Christian Association, the Girl Scouts,
the Boy Scouts and Camp Fire Girls.

(c) Voluntary youth service
organizations. This part does not apply
to the membership practices of
voluntary youth service organizations
which are exempt from taxation under
section 501(a) of the Internal Revenue
Code of 1954 and the membership of
which has been traditionally limited to
members of one sex and principally to
persons of less than nineteen years of
age.
(Sees. 901. 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682;
Sec. 3(a) of P.L. 93-568,88 Stat. 1862
amending Sec. 901)

. § 106.15 Admissions.
(a) Admissions to educational

institutions prior to June 24. 1973. are not
covered by this part.

(b) Administratively separate units.
For the purposes only of this section,
§§ 86.16 and 86.17, and Subpart C. each
administratively separate unit shall be
deemed to be an educational institution.

(c) Application ofSubpart C. Except
as provided in paragraphs (d) and (e) of
this section, Subpart C applies to each
recipient. A recipient to which Subpart
C applies shall not discriminate on the
basis of sex in admission or recruitment
in violation of that subpart.

(d) Educationallnstitutions. Except as
provided in paragraph (e) of this section
as to recipients which are educational
institutions, Subpart C applies only to
institutions of vocational education,
professional education, graduate higher
education, and public institutions of
undergraduate higher education.

(e) Public lnstitutions of
undergraduate higher education.
Subpart C does not apply to any public
institution of undergraduate higher
education which traditionally and
continually from its establishment has
had a policy of admitting only students
of one sex.
(Sees. 901, 902, Education Amendments of
1972, 66 Stat. 373. 374; 20 U.S.C. 1681, 1682)
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§ 106.16 Educational Institutions eligible
to submit transition plans.

(a) Application. This section applies
to each educational institution to which
Subpart C applies which:

(1) Admitted only students of one sex
as regular students as of June 23,1972;
or

(2) Admitted only students of one sex
as regular students as of June 23. 1965,
but thereafter admitted as regular
students, students of the sex ndt
admitted prior to June 23, 1965.

(b) Provision for transition plans. An
educational institution to which this
section applies shall not discriminate on
the basis of sex in admission or
recruitment in violation of Subpart C
unless it is carrying out a transition plan
approved by the Secretary as described
in § 106.17, which plan provides for the
elimination of such discrimination by
the earliest practicable date but in no
event later than June 23. 1979.
(Sees. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1(82)

§ 106.17 Transition plans.
(a) Submission ofplans. An institution

to which § 106.16 applies and which is
composed of more than one
administratively separate unit may
submit either a single transition plan
applicable to all such units, or a
separate transition plan applicable to
each such unit.

(b) Content ofplans. In order to be
approved by the Secretary a transition
plan shall:

(1) State the name, address, and
Federal Interagency Committee on
Education (FICE) Code of the
educational institution submitting such
plan, the administratively separate units
to which the plan is· applicable, and the
name, address, and telephone number of
the person to whom questions
concerning the plan may be addressed.
The person who submits the plan shall
be the chief administrator or president
of the institution. or another individual
legally authorized to bind the institution
to all actions set forth in the plan.

(2) State whether the educational
institution or administratively separate
unit admits students of both sexes, as
regular students and, if so, when it
began to do so.

(3) Identify and describe with respect
to the educational institution or
administratively separate unit any
obstacles to admitting students without
discrimination on the basis of sex.

(4) Describe in detail the steps
, necessary Lo eliminate as soon as
practicable each obstacle so identified
and indicate the schedule for taking
these steps and the individual directly
responsible for their implementation.

(5) Include estimates of the number of
students, by sex, expected to apply for.
be admitted to, and enter each class
during the period covered by the plan.

(c) Nondiscrimination. No policy or
practice of a recipient to which § 106.16
applies shall result in treatment of
applicants to or students of such
recipient in violation of Subpart C
unless such treatment is necessitated by
an obstacle fdentified in parpgraph (b)
(3) of this section and a schedule for
eliminating that obstacle has been
provided as required by paragraph (b)
(4) of this section.

(d) Effects ofpast exclusion. To
overcome the effects of past exclusion of
students on the basis of sex, each
educational institution to which § 106.16
applies shall include in its transition
plan, and shall implement, specific steps
designed to encourage individuals of the
previously excluded sex to apply for
admission to such institution. Such steps
shall include instituting recruitment
programs which emphasize the
institution's commitment to enrolling
students of the sex previously excluded.
(Sees. 901, 902, Education Amendments of
1972. 86 Stat. 373, 374; 20 U.S.C. 1681, 1(132)

§§ 106.18-106.20 [Reserved]

Subpart C-Dlscrlmlnation on the
Basis of Sex In Admission and
Recruitment Prohibited

§ 106.21 Admission.
(a) General. No person shall, on the

basis of sex, be denied admission, or be
subjected to discrimination in
admission, by any recipient to which
this subpart applies, except as provided
in §§ 106.16 and 106.17.

(b) Specific prohibitions. (1) In
determining whether a person satisfies
any policy or criterion for admission, or
in making any offer of admission, a
recipient to which this Subpart applies
shall not:

(i) Give preference to one person over
aI10ther on the basis of sex, by ranking
applicants separately on such basis, or
otherwise; .

(ii) Apply numerical limitations upon
the number or proportion of persons of
either sex who may be admitted;" or

(iii) Otherwise treat one individual
differently from another on the basis of
sex.

(2) A recipient shall not administer or
operate any test or other criterion for
admission which has a
disproportionately adverse effect on
persons on lhe basis of sex unless the
use of such test or criterion is shown to
predict validly success in the educa tion
program or activity in question and
alternative tests or criteria which do not

have such a disproportionately adverse':
effect are shown to be unavailable.

(c) Prohibitions relating to marital or
parental status. In determining whether
a person satisfies any policy or criterion
for admission, or in making any offer of
admission, a recipient to which this
subpart applies:

(1) Shall not apply any rule
concerning the actual or potential
parental, family, or marital status of a
student or applicant which treats
persons differently on the basis of sex;

(2) Shall not discriminate against or
exclude any person on the basis of "
pregnancy, childbirth, termination of
pregnancy, or recovery therefrom, or
establish or follow any rule or practice
which so discriminates or excludes~

(3) Shall treat disabilities related to
pregnanCYI childbirth. termination of
pregnancy, or recovery therefrom· in the
same manner and under the same
policies as any other temporary
disability·or physical condition: and

(4) Shall not make pre-admission
inquiry as to the marital status of an
applicant for admission, including
whether such applicant is "Miss" or
"Mrs." A recipient may make pre
admission inquiry as to the sex of an
applicant for admision, but only if such
inquiry is made ~qually of such
applicants of both sexes and if the
results of such inquiry are not used in
connection with discrimination
prohibited by this part.
(Sees. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 16131, 1682)

§ 106.22 Preference In admission.
A recipient to which this subpart

applies shall not give preference to
applicants for admission, on the basis of
attendance at any educational
institution or other school or entity
which admits as students or
predominantly members of one sex, if
the giving of such preference has the
effect of discriminating on the basis of
sex in violation of this subpart.
(Sees. 901. 902, Education Amendments of
1972,86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§ 106.23 Recruitment.
(a) Nondiscriminatory recruitment. A

.recipient to which this subpart applies
shall not discriminate on the basis of
sex in the recruitment and admission of
students. A recipient may be required to
undertake additional recruitment efforts
for one sex as remedial action pursuant
to § 106.3(a), and may choose to
undertake such efforts as affirmative
action pursuant to § 106.3.(b).

(b) Recruitment at certain institutions.
A recipient to which this subpart applies
shall not recruit primarily or exclusively
at educational institutions, schools or
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entities which admit as students only or
predominantly members of one sex, if
such actions have the effect of
discriminating on the basis of sex in
violation of this subpart.
(Sees. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§§ 106.24-106.30 [Reserved]

Subpart D-Discriminatlon on the
Basis of Sex In Education Programs
and Activities Prohibited

§ 106.31 Education programs and
activities.

(a) General. Except as provided
elsewhere in this part, no person shall,
on the basis of sex, be excluded from
participation in, be denied the benefits
of, or be subjected to discrimination
under any academic, extracurricular,
research, occupational training, or other
education program or activity operated
by a recipient which receives of benefits
from Federal financial assistance. This
subpart does not apply to actions of a
recipient in connection with admission
of its students to an education program
or activity of (1) a recipient to which
Subpart C does not apply, or (2) an
entity, not a recipient, to which Subpart
C would not apply if the entity were a
recipient.

(b) Speclfic prohibitions. Except as
provided in this subpart, in providing
any aid, benefit, or service to a student,
a recipient shall not, on the basis of sex:

(1) Treat one person differently from
another in determining whether such
person satisfies any requirement or
condition for the provision of such aid,
benefit, or service;

(2) Provide different aid, benefits, or
services or provide aid, benefits, or
services in a different manner;

(3) Deny any person any such aid,
benefit, or service;

(4) Subject any person to separate or
different rules of behavior, sanctions, or
other treatment;

(5) Discriminate against any person in
the application of any rules of
appearance;

(6) Apply any rule concerning the
domicile or residence of a student or
applicant, including eligibility for in
state fees and tuition;

(7) Aid or perpetuate discrimination
against any person by providing
significant assistance to any agency,
organization, or person which
discriminates on the basis of sex in
providing any aid, benefit or service to'
students or employees;

(8) Otherwise limit any person in the
enjoyment of any right, privilege,
advantage, or opportunity.
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(c) Assistance administered by a
recipient educational institution to
study at a foreign institution. A recipient
educational institution may administer
or assist in the administration of
scholarships, fellowships, or other
awards established by foreign or
domestic wills, trusts, or similar legal
instruments, or by acts of foreign
governments and restricted to members
of one sex, which are designed to
provide opportunities to study abroad,
and which are awarded to students who
are already matriculating at or who are
graduates of the recipient institution;
Provided, a recipient educational
institution which administers or assists
in the administration of such
scholarships, fellowship, or other
awards which are restricted to members
of one sex provides, or otherwise makes
available reasonable opportunities for
similar studies for members of the other
sex. Such opportunities may be derived
from either domestic or foreign sources.

(d) Programs not operated by
recipient. (1) This paragraph applies to
any recipient which requires
participation by any applicant, student,
or employee in any education program
or activity not operated wholly by such
recipien.t, or which facilitates, permits,
or considers such participation as part
of or equivalent to an education program
or activity operated by such recipient,
including participation in educational
consortia and cooperative employment
and student-teaching assignments.

(2) Such recipient;
(i) Shall develop and implement a

procedure designed to assure itself that
the operator or sponsor of such other
education program or activity takes no
action affecting any applicant, student,
or employee of such recipient which this
part would prohibit such recipient from
taking; and

(ii) Shall not facilitate, require, permit,
or consider such participation if such
action occurs.
(Sees. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§ 106.32 Housing.
(a) Generally. A recipient shall not, on

the basis of sex, apply different rules or
regulations, impose different fees or
requirements, or offer different services
or benefits related to housing, except as
provided in this section (including
housing provided only to married
students).

(b) Housing provided by recipient. (1)
A recipient may provide separate
housing on the basis of sex.

(2) Housing provided by a recipient to
students of one sex, when compared to
that provided to students of the other
sex, shall be as a whole:

(i) Proportionate in quantity to the
number of students of that sex applying
for such housing; and

(ii) Comparable in quality and cost to
the student.

(c) Other housing. (1) A recipient shall
not, on the basis of sex, administer
different policies or practices concerning
occupancy by its students of housing
other than provided by such recipient.

(2) A recipient which, through
solicitation, listing, approval of housing,
or otherwise, assists any agency,
organization, or person in making
housing available to any of its students,
shall take such reasonable action as
may be necessary to assure itself that
such housing as is provided to students
of one sex, when compared to that
provided Lo students of the other sex, is
as a whole: (i) Proportionate in quantity
and (ill comparable "in quality and cost
to the student. A recipient may render
such assistance to any agency,
organization, or person which provides
all or part of such housing to students
only of one sex.
(Sees. 901. 902, 907, Education Amendments
of 1972. 86 Stat. 373, 374, 375; 20 U.S.C. 1681,
1682,1686)

§ 106.33 Comparable facilities.
A recipient may provide separate

toilet, locker room, and shower facilities
on the basis of sex, but such facilities
provided for students of one sex shall be
comparable to such facilities provided
for students of the other sex.
(Sees. 901. 902, Education Amendments of
1972, 86 Stat. 373, 3741

§ 106.34 Access to course offerings.
A recipient shall not provide any

course or otherwise carry out any of its
education program or activity separately
on the basis of sex, or require or refuse
participation therein by any'of its
students on such basis, including health,
physical education, industrial, business,
voca tional, technical, home economics,
music. and adult education courses.

(a) With respect to classes and
activities in physical education at the
elementary school level, the recipient
shall comply fully with this section as
expeditiously as possible but in no event
later than one year from the effective
date of this regulation. With respect to
physical education classes and activities
at the secondary and post-secondary
levels, the recipient shall comply fully
with this section as expeditiously as
possible but in no event later than three
years from the effective date of this
regulation. .

(b) This section does not prohibit
grouping of students in physical
education classes and activities by
ability as assessed by objective
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standards of individual performance
developed and applied without regard to
sex.

(c) This section does not prohibit
separation of students by sex within
physical education classes or activities
during participation in wrestling, boxing,
rugby, ice hockey, football, basketball .
and other sports the purpose or major
activity of which involves bodily
contact.

(d) Where use of a single standard of
measuring skill or progress in a physical
education class has an adverse effect on
members of one sex, the recipient shall
use appropriate standards which do not
have such effect.

(e) Portions of classes in elementary
and secondary schools which deal
exclusively with human sexuality may
be conducted in separate sessions for
boys and girls.

(f) Recipients may make requirements
based on vocal range or quality which
may result in a chorus or choruses -of
one or predominantly one sex.
(Secs. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§ 106.35 Access to schools operated by
L.E.A.s.

A recipient which is a local
educational agency shall not, on the
basis of sex, exclude any person from
admission to:

(a) Any institution of vocational
education operated by such recipient; or

(b) Any other school or educational
unit operated by such recipient, unless
such recipient otherwise makes
available to such person, pursuant to the
same policies and criteria of admission,
courses, services, and facilities
comparable to each course, service, and
facility offered·in or through such
schools.

(Secs. 901, 902, Education Amendments of
1972,86 Stat. 373, 374; 20 U.S.C. 16131, 1682)

§ 106.36 Counseling and use of appraisal
and counseling materials.

(a) Counseling. A recipient shall not
discriminate against any person on the
basis of sex in the counseling or
guidance of students or applicants for
admission.

(b) Use of appraisal and counseling
materials. A recipient which uses testing
or other materials for appraising or
counseling students 'shall not use
different materials for students on the
basis of their sex or use materials which
permit or require different treatment of
students on such basis unless such
different rna terials cover the same
occupations and interest areas and the
use of such different materials is shown
to be essential to eliminate sex bias.
Recipients shall develop and use

internal procedures for' ensuring that
such materials do not discriminate on
the basis of sex. Where the use of a
counseling test or other instrument
results in a substantially
disproportionate number of members of
one sex in any particular course of study
or classificatiop, the recipient shall take
such action as is necessary to assure
itself that such disproportion is not the
result of discrimination in the
instrument or its application.

(c) Disproportion in classes. Where a
recipient finds that a particular class'
contains a f!ubstantially
disproportionate number of individuals
of one sex, the recipient shall take such
action as is necessary to assure itself
that such disproportion is not the result
of discrimination on the basis of sex in
counseling or a'ppraisal rna terials or by
counselors.

(Secs. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U,S.C, 1681, 1682)

§ 106.37 Financial assistance.
(a) General. Except as provided in

paragraphs (b) and (c) of this section, in
providing financial assistance to any of
its students, a recipient shall not: (1) On
the basis of sex, provide different
amount or types of such assistance, limit
eligibility for such assistance which is of
any particular type or source, apply
different criteria, or otherwise
discriminate; (2) through solicitation,
listing, approval, provision of facilities
or other services, assist any foundation,
trust, agency, organization, or person
which provides assistance to any of
such recipient's students in a manner
which discriminates on the basis of sex;
or (3) apply any rule or assist in
application of any rule concerning
eligibility for such assistance which
treats persons of one sex differently
from persons of the other sex with
regard to marital or parental status.

(b) Financial aid established by
certaJillegal instruments. (1) A recipient
may administer or assist in the
administration of scholarships,
fellowships, or other forms of financial
assistance established pursuant to
domestic or foreign wills, trusts,
bequests, or similar legal instruments or
by acts of a foreign government which
requires that awards be made to
members of a particular sex specified
therein; Provided, That the overall effect
of the award of such sex-restricted
scholarships, fellowships, and other
forms of financial assistance does not
discriminate on the basis of sex.

(Z) To ensure nondiscriminatory
awards of assistance as required in
subparagraph (b)(l) of this section,
recipients shall develop and use
procedures under which:

(i) Students are selected for award of
financial assistance on the basis of
nondiscriminatory criteria and not on
the basis of availability of funds
restricted to members of a particular
sex;

(ii) An appropriate sex-restricted
scholarship, fellowship, or other form of
financial assistance is allocated to each
student selected under subparagraph
(b)(Z)(i) of this paragraph; and

(iii) No student is denied the award
for which he or she was selected onder
paragraph (b)(Z)(i) of this section
because of the absence of a scholarship,
fellowship, or other form of financial
assistance designated for a member of
that student's sex.

(c) Athletic scholarships. (1) To the
extent that a recipient awards athletic
scholarships or grants-in-aid, it must
provide reasonable opportunities for
such awards for members of each sex in
proportion to the number of students of
each sex participating in interscholastic
or intercollegiate athletics.

(Z) Separate athletic scholarships or
grants-in-aid for members of each sex
may be provided as part of separate
athletic teams for members of each sex
to the extent consistent with this
p~ragraph and § 106.41.

(Secs. 901, 902, Education Amendments of
1972,86 Stat. 373, 374; 20 U.S.C. 1681, 1682;
and Sec. 844, Education Amendments of 1974,
Pub. L. 93-380, 86 Stat. 484)

§ 106.38 Employment assistance to
students.

(a) Assistance by recipient in making
available outside employment. A
recipient which assists any agency,
organization or person in making
employment available to any of its
students:

(1) Shall assure itself that such
employment is made available without
discrimination on the basis of sex; and

(2) Shall not render such services to
any agency, organization, or person
which discriminates on the basis of sex
in its employment practices.

(b) Employment of students by
recipients. A recipient which employs
any of its students shall not do so in a
manner which violates Subpart E of this
part.
(Secs. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§ 106.39 Health and Insurance benefits
and services.

In providing a medical, hospital,
accident, or life insurance benefit,
service, policy, or plan to any of its
students, a recipient shall not
discriminate on the basis of sex, or
provide such benefit, service, policy, or
plan in a manner which would viola te
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Subpart E of this part if it were provided
to employees of the recipient. This
section shall not prohibit a recipient
from providing any benefit or service
which may be used by a different
proportion of students of one sex than of
the other, including family planning
services. However, any recipient which
provides full coverage health service
shall provide gynecological care.
(Sees. 901, 902, Education Amendments of
1972,86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§ 106.40 Marital or parental status.
(a) Status generally. A recipient shall

not apply any rule concerning a
student's actual or potential parental.
family, or marital status which treats
students differently on the basis of sex.

(b) Pregnancy and related conditions.
(1) A recipient shall not discriminate
against any student, or exclude any
student from its education program or
activity, including any class or
extracurricular activity, on the basis of
such student's pregnancy, childbirth,
false pregnancy, 'termination of
pregnancy or recovery therefrom, unless
the student requests voluntarily to
participate in a separate portion of the
program or activity of the recipient.

(2) A recipient may require such a
student to obtain the certification of a
physician that the student is physically
and emotionally able to continue
participation in the normal education
program or activity so long as such a
certification is required of all students
for other physical or emotional
conditions requiring the attention of a
physician.

(3) A recipient which operates a
portion of its education program or
activity separately for pregnant
students, admittance to which is
completely voluntary on the part of the
student as provided in paragraph (b)(1)
of this section shall ensure that the
instructional program in the separate
program is comparable to that offered to
non-pregnant students.

(4) A recipient shall treat pregnancy,
childbirth, false pregnancy, termination
of pregnancy and reCQvery therefrom in
the same manner and under the same
policies as any other temporary
disability with respect to any medical or
hospital benefit•. service, plan or policy
which such recipient administers,
operates, offers. or participates in with
respect to students admitted to the
recipient's educational program or
activity.

(5) In the case of a recipient which
does not maintain a leave policy fqr its
students. or in the case of a student who
does not otherwise qualify for le&ve
under such a policy. a recipient shall
treat pregnancy. childbirth, false

pregnancy, termination of pregnancy
and recovery therefrom as a justification
for a leave of absence for so long a
period of time as is deemed medically
necessary by the student's physician, at
the conclusion of which the student
shall be reinstated to the status which
she held when the leave b~gan.

(Sees. 901, 902, Education Amendments of
1972. 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§ 106.41 Athletics.
(a) Ganeral. No person shall, on the

basis of sex, be excluded from
participation in, be denied the benefits
of. be treated differently from another
person or otherwise be discriminated
against in any interscholastic,
intercollegiate. club or intramural
athletics offered by a recipient, and no
recipient shall provide any such
athletics separately on such basis.

(b) Separate teams. Notwithstanding
the requirements of paragraph (a) of this
section, a recipient may operate or
sponsor separate teams for members of
each sex where selection for such teams
is based upon competitive skill or the
activity involved is a contact sport.
However, where a recipient operates or
sponsors a team in a particular sport for
members of one sex but operates or
sponsors' no such team for members of
the other sex, and athletic opportunities
for members of that sex have previously
been limited, members 'of the excluded
sex must be allowed to try-out for the
team offered unless the sport involved is
a contact sport. For the purposes of this
part. contact sports include boxing,
wrestling, rugby, ice hockey, football,
basketball and other sports the purpose
of major activity of which involves
bodily contact.

(c) Equal opportunity. A recipient
which operates or sponsors
interscholastic. intercollegiate, club or
intramural athletics shall provide equal
athletic opportunity for members of both
sexes. In determining whether equal
opportunities are available the Director
will consider. among other factors:

(1) Whether the selection of sports
and levels of competition effectively
accommodate the interests and abilities
of members of both sexes:

(2) The provision of equipment and
supplies;

(3) Scheduling' of games and practice
time;

(4) Travel and per diem allowance:
(5) Opportunity to receive coaching

and academic tutoring;
(6) Assignment and compensation of

coaches and tutors:
(7) Provision of locker rooms, practice

and competitive facilities:
(8) Provision of medical and training

facilities and services:

(9) Provision of housing and Clining
facilities and services:

(10) Publicity.
Unequal aggregate expenditures for
members of each sex or unequal
expenditures for male and female teams
if a recipient operates or sponsors
separate teams will not constitute
noncompliance with this section, but the
Assistant Secretary may consider the
failure to provide necessary funds for
teams for one sex in assessing equality
of opportunity for members of each sex.

(d) Adjustment period. A recipient
which operates or sponsors
interscholastic, intercollegiate, club or
intramural athletics at the elementary
school level shall comply fully with this
section as expeditiously as possible but
in no event later than one year from the
effective date of this regulation. A
recipient which operates or sponsors
interscholastic, intercollegiate, club or
intramural athletics at the secondary or
post-secondary school level shall
comply fully with this section as
expeditiously as possible but in no event
later than three years from the effective
date of this regulation.
(Sees. 901, 902. Education Amendments of
1972,86 Stat. 373. 374; 20 U.S.C. 1681. 1682;
and Sec. 844, Education Amendments of 1974,
Pub. L. 93-380, 88 Stat. 484)

§ 106.42 Textbooks and curricular
material.

Nothing in this regulation shall be
interpreted as requiring or prohibiting or
abridging in any way the use of
particular textbooks or curricular
materials.
(Sees. 901, 902, Education Amendments of
1972. 86 Stat. 373. 374; 20 U.S.C. 1681, 1682)

§ 106.43-106.50 [Reserved]

Subpart E-Dlscrlminatlon on the
Basis of Sex In Employment in
Education Programs and Activities
Prohibited

§ 106.51 Employment.
(a) General. (1) No person shall. on

the basis of sex, be excluded from
participation in. be denied the benefits
of, or be subjected to discrimination in
employment. or recruitment,
consideration. or selection therefor,
whether full-time or part-time, under
any education program or activity
operated by a recipient which receives
or benefits from Federal financial
assistance.

(2) A'recipient shall make all
employment decisions in any education
program or activity operated by such
recipient in a nOhdiscriminatory manner
and shall not limit, segregate, or classify
applicants or employees in any way
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which could adversely affect any
applicant's or employee's employment
opportunities or status because of sex.

(3) A recipient shall not enter into any
contractual or other relationship which
directly or indirectly has the effect of
subjecting employees or students to
discrimination prohibited by this
Subpart, including relationships with
employment and referral agencies, with
labor unions, and with organizations
providing or administering fringe
benefits to employees of the recipient.

(4) A recipient shall not grant
preferences to applicants for
employment on the basis of attendance
at any educational institution or entity
which admits as students only or
predominantly members of one sex, if
the giving of such preferences has the
effect of discriminating on the basis of
sex in violation of this part.

(b) Application. The provisions of this
subpart apply to:

(1) Recruitment, advertising, and the
process of application for employment:.

(2) Hiring, upgrading, promotion,
consideration for and award of tenure,
demotion, transfer, layoff, termination,
application of nepotism policies, right of
return from layoff, and rehiring;

(3) Rates of payor any other form of
compensation, and changes in
compensa tion;

(4) Job assignments, classifications
and structure, including position
descriptions, lines of progression, and
seniority lists;

(5) The terms of any collective
b<!-rgaining agreement;

(6) Granting and return from leaves of
absence, leave for pregnancy, childbirth,
false pregnancy, termination of
pregnancy, leave for persons of either
sex to care for children or dependents,
or any other leave;

(7) Fringe benefits available by virtue
of employment, whether or not
administered by the recipient;

(8) Selection and financial support for
training, including apprenticeship,
professional meetings, conferences, and
other related activities, selection for
tuition assistance, selection for
sabbaticals and leaves of absence to
pursue training;

(9) Employer-sponsored activities,
including social or recreational
programs; and

(10) Any other term, condition, or
privilege of employment.
(Secs. 901, 902, Edtl:cation Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§ 106.52 Employment criteria.

A recipient shall not administer or
operate any test or other criterion for
any employment opportunity which has

a disproportionately adverse effect on
persons on the basis of sex unless:

(a) Use of such test or other criterion
is shown to predict validly successful
performance in the position in question;
and

(b) Alternative tests or criteria for
such purpose, which do not have such
disproportionately adverse effect, are
shown to be unavailable.
(Secs. 901, 902, Education Amendments of
1972,86 Stat. 373,·374; 20 U.S.C. 1681, 1682)

§ 106.53 Recruitment.
(a) Nondiscriminatory recruitment

and hiring. A recipient shall not
discriminate on the basis of sex in the
recruitment and hiring of employees.
Where a recipient has been found to be
presently discriminating on the basis of
sex in the recruitmen.t or hiring of
employees, or has been found to have in
the past so discriminated, the recipient
shall recruit members of the sex so
discriminated against so as to overcome
the effects of such past or present
discrimination.

(b) Recruitment patterns. A recipient
shall not recruit primarily or exclusively
at entities which furnish as applicants
only or predominantly members of one
sex if such actions have the effect of
discriminating on the basis of sex in
~iolation of this subpart.
(Secs. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§ 106.54 Compensation.
A recipient shall not make or enforce

any policy or practice which, on the
basis of sex:

(a) Makes distinctions in rates of pay
or other compensation;

(b) Results in the payment of wages to
employees of one sex at a rate le~s than
that paid to employees of the opposite
sex for equal work on jobs the
performance of which requires equal
skill, effort, and responsibility, and
which are performed under similar
working conditions.
(Secs. 901, 902, Education Amendmenls of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§ 106.55 Job classification and structure.
A recipient shall not:
(a) Classify a job as being for males or

for females;
(b) Maintain or establish separate

lines of progression, seniority lists,
career ladders, or tenure systems based
on sex; or

(c) Maintain or establish separate
lines of progression, seniority systems,
career ladders, or tenure systems for
similar jobs, position descriptions, or job
requirements which classify persons on
the basis of sex, unless sex is a bona
fide occupational qualification for the

positions in question as set forth in
§ 106.61.

(Secs. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§ 106.56 Fringe benefits.
(a) "Fringe benefits" defined. For

purposes of this part, "fringe benefits"
means: Any medical, hospital, accident,
life insurance or retirement benefit,
service, policy or plan, any profit
sharing or bonus plan, leave, and any
other benefit or service of employment
not subject to the provision of § 106.54.

(b) Prohibitions. A recipient shall not:
(1) Discriminate on the basis of sex

with regard to making fringe benefits
available to employe~s or make fringe
benefits available to spouses, families,
or dependents of employees differently
upon the basis of the employee's sex;

(2) Administer, operate, offer, or
participate in a fringe benefit plan which
does not provide either for equal
periodic benefits for members of each
sex, or for equal contributions to the
plan by such recipient for members of
each sex; or

(3) Administer, operate. offer, or
participate in a pension or retirement
plan which establishes different
optional or compulsory retirement ages
based on sex or which otherwise
discriminates in benefits on the basis of
sex.
(Sees. 901, 902. Education Amendments of
1972, 86 Slat. 373, 374; 20 U.S.C. 1681, 1682)

§ 106.57 Marital or parental status.

(a) General. A recipient shall not
apply any policy or take any
employment action:

Il) Concerning the potential marital,
parental, or family status of an
employee or applicant for employment
which treats persons differently on the
basis of sex; or

(2) Which is based upon whether an
employee or applicant for employment
is the head of household or principal
wage earner in such employee's or
applicant's family unit.

(b) Pregnancy.. A recipient shall not
discriminate ag?-inst or exclude from
employment any employee or applicant
for employment on the basis of
pregnancy, childbirth, false pregnancy,
termination of pregnancy, or recovery
therefrom.

(c) Pregnancy as a temporary
disability. A recipient shall treat
pregnancy, childbirth, false pregnancy,
termination of pregnancy, and recovery
therefrom and any temporary disability
resulting therefrom as any other
temporary disability for all job related
purposes, including commencement,
duration and extensions of leave,
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payment of disability income, accrual of
seniority and any other benefit or
service, and reinstatement·, and under
any fringe benefit offered to employees
by virtue of employment.

(d) Pregnancy leave. In the case of a
recipient which does not maintain a
leave policy for its employees, or in the
case of an employee with insufficient
leave or accrued employment time to
qualify for leave under such a policy, a
recipient shall treat pregnancy,
childbirth, false pregnancy, termination
of pregnancy and recovery therefrom as
a justification for a leave of absence
witho'ut pay for a reasonable period of
time, at the conclusion of which the
employee shall be reinstated to the
status which she held when the leave
began or to a comparable position,
without decrease in rate of
compensation or loss of promotional
opportunities, or any other right or
privilege of employment.
(Sees. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374: 20 U.S.C. 1681, 1682)

§ 106.58 Effect of State or local law or
other requirements.

(a) Prohibitory requirements. The
obligation to comply with this subpart is
not obviated or alleviated.by the
existence of any State or local law or
other requirement which imposes
prohibitions or limits upon employment
of members of one sex which are not
imposed upon members of the other sex.

(b) Benefits. A recipient which
provides any compensation, service, or
benefit to members of one sex pursuant
to a State or local law or other
requirement shall provide the same
compensation, service, or benefit to
members of the other sex.
(Secs. 901, 902, Education Amendments.of
1972,86 Stat. 373, 374; 20 U.S.C.1681, 1682)

§ 106.59 Advertising.
A recipient shall not in any

advertising related to employment
indicate preference, limitation,
specification, or discrimination based on
sex unless sex is a bona-fide
occupational qualification for the
particular job in question.
(Sees. 901, 902, Education Amendments of
1972,86 Stat. 373, 374: 20 U.S.C. 1681, 1682)

§ 106.60 Pre-employment Inquiries.
(a) Marital status. A recipient shall

not make pre-employment inquiry as to
the marital status of an applicant for
employment, including whether such
applicant is "Miss or Mrs."

(b) Sex. A recipient may make pre
employment inquiry as to the sex of an
applicant for employment, but only if
such inquiry is made equally of such
applicants of both sexes and if the
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results of such inquiry are ·not used in
connection with discrimination
prohibited by this part.
(Sees. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§ 106.61 Sex as a bona-fide occupational
qualification.

A recipient may take action otherwise
prohibited by this subpart provided it is
shown that sex is a bona-fide
occupational qualification for that
action, such that consideration of sex
with regard to such action is essential to
successful operation of the employment
function concerned. A recipient shall not
take action pursuant to this section
which is based upon alleged
comparative employment characteristics
or stereotyped characterizations of one
or the other sex, or upon preference
based on sex of the recipient,
employees, students, or other persons,
but nothing contained in this section
shall prevent a recipient from
considering an employee's sex in
relation to employment in a locker room
or toilet facility used only by members
of one sex.
(Sees. 901, 902, Education Amendments of
1972, 86 Stat. 373, 374: 20 U.S.C. 1681, 1682)

§§ 106.62-106.70 [Reserved]

Subpart F-Procedures [Interim]

§ 106.71 Procedures.
The procedural provisions applicable

to title VI of the Civil Rights Act of 1964
are hereby adopted and incorporated
herein by reference. These procedures
may· be found at 34 CFR 100.6-100.11
and 34 CFR Part 101.

(Sees. 901, 902; Education Amendments of
1972,86 Stat. 373, 374; 20 U.S.C. 1681,1682)
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Pregnancy, [85,93,94]; 106.57(b)
Pregnancy as a temporary disability, [85,

93,94]; 106.57(c)
Pregnancy leave, [85,93,94]; 106.57(d)
Students
General, [49]; 106.40(a), (b)
Pregnancy and related conditions, [50];

106.40(b) (1) (2)(3) (4) (5)
Class partioipation, [50]; 106.40(b) (1)
Physician certification, [50]; 106.40(b) (2)
Special classes, [50]; 106.40(b) (3)
Temporary leave, [50]; 106.40(b) (4), (5)

Membership Practices of Social fraternities
and sororities, [27,28,53]; 106.14(a)

Voluntary youth service organizations, [27,
28, 53]; 106.14(c)

YMCA, YWCA and others, [27, 28, 53];
106.14(b)

Military and Merchant Marine Educational
Institutions, [29]; 106.13

P
Pooling, soe "Financial Assistance", 106.37
Pre-employment Inquiries

Marital status, [86,95]; 106.60(a)
Sex, 106.60(h)

Preference in Admissions, [35]; 106.22
See alsol'Remedial and Affirmative

Actioh"
Pregnancy, Employment

Genoral, [85, 93, 94]; 106.57
Pregnancy, [85,93,94]; 106.57(b)
Pregnancy as temporary disability, [85,93,

94]; 106.57(c)
Pregnancy leave, [85,93,94]; 106.57(d)
Students
General, [49,50]; 106.40 (a) and (b)
Pregnancy and related conditions; [50];

106.40(b) (1) to (5)
Class Participation, [50, 55, 58]; 106.40(b) (1)
Physical certification, [50]: 106.40(b) (2)
Special class, [50]; 106.40 (b) (3)
Temporary leave, [50]; 106.40(b) (4), (5)

Private Undergraduate Professional Schools,
[30]; 106.15(d)

Purposo of Regulation, [13]; 106.1

R
Real Property, 106.2(g)
Recruitment

Employment
Nondiscrimination, [83,91]; 106.53(a)
Patterns,106.53(b)

Student
Nondiscrimination, [34, 35]; 108.23(a)
Recruitment at certain institutions, 106.23

(b)
Religious Organizations

Application, [29, 28]; 106.12(a)
Exemption, [26]; 106.12(b)

Remedial and Affirmative Actions, [16, 17,
24]; 106.3

S
Scholarships, see "Financial Assistance",

106.37
Self-evaluation, [16,22]; 106.3(c), (d)
Surplus Property (see Transfer "Of Property

106.5)
Duration of obligation 106.4(b)
Real Property 106.4(b) (1)

T
Textbooks and curricular materials, [52,79,

80]; 106.42
Termination of funds, [10. 11]
Transfer of property, 106.5
Transition Plans

Content of plans, 100.17(b)
Different from Adjustment period, [78];

106.41(d)
Submission of plans, 106.17(a)

Appendix A-Guidelines for Eliminating
Discrimination and Denial of Services on the
Basis of Race, Color, National Origin, Sex,
and Handicap in Vocational Education
Programs

Note.-For the text of these guidelines, see
34 CFR,Part 100, Appendix B
[44 FR 17168, Mar. 21, 1979]

[l'R Doc. 00-13050 Filed 5-lHlO; 0:45 am]
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Policy Interpretation

DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

Offlce for Civil Rights

Office of the Secretary

45 CFR Part 86

TItle IX of the Education Amendmenta
of 1972; a Polley InterpretaUon; T1Ue IX
and Intercollegiate Athletics

AOINCY: Office fOT Civil Rights. Ornce of
the Secretary. HEW.
ACTION: Policy mterpretation.

SUMMARY: The following PoUcy
Interpretation represents the
Department of Health. Education. and
Welfare's 1nterpreta~on of the
intercollegiate athletic provisions of
Title IX of the Education Amendmentl
of 1972 and its implementing regulation.
ntle IX prohibits educational programa
and institutions funded or otherwile
supported by the Department from
discriminating on the bull of sex. The
Department published I propoled Policy
Interpretation for public comment on
December 11. 1918. Over 100 commentl
reflecting a broad range of opinion were
received. In addition. HEW ltaff vilited
eight univenitiel during June ud July,
1979. to.see bow the proPOled policy
and other lugelted altemativn would
apply in actual practice at individual
campuan. The final Policy
Interpretation reflectJ' the IDU}'
commentl HEW received ud the resultl
of the individual c:ampwa visit&.
1PP'IC'nYR DATI: December 11. 1m
PeR P'UJlm4D IM'OMlATlON CONTACT:
Colleen O·Connor. 330 Independence
Avenue. WaahiDgton. D.C. (202) 245
6G11
IUP'RDDft'MY IWOI1tUTlON:

L Wial Bac:kpo1lDd

A. The Slatute
Section 901.(a) of Title IX of the

Education AUlImdmentl of 1m
provides:

No penon In the United Statu ualL em the
beaia of NX. be .xcluded from participation.
In. be deaied the buefttll of. 01' be 81IbjltCt8d
to d1Ic:riminatioa wsder uy educaUem
pr'OI1'Ul or activity NC8ivtq Fedenl
flIwu:iuaui81UCL

Section 844 of the Education
Amenclm.entl of 1974 further provic:lu:

n. Sec:ntary of (of HEW) aha1l pnp8N
and pubUab • • , propoHcl rqWaUcma _
tmplementiq the~cma of llt1. IX of the
Education Amendm8llta of 1mnlatiq to
the prohibitioa of HX d1.ec:riIDiDattoa In
federally ...ted educattem PfOIl'UUI wb1cb
aha1l inc.hu:Ut with rnpect to mtere:oUepa..
athletic aetivittn I"ltlIIOUblt~OGI
cauiderillS the. aatul"t Of~ lfpClI't&

Congress passed Section 844 after the
Conference Committee deleted a'Senate
floor amendment that would have
exempted revenue-producing athletiC3
from the jurisdiction of Title IX.

8. The Regulation

The regulation implementing Title IX
is set forth. in pertinent part. in the
Policy Interpretation below. It WlllI
signed by President Ford on May 'l.1.
1915. and submitted to the Congress for
review pursuant to Section 431(d)(1) of
the General Education Provisions Act
(GEPA).

During this review. the House
Subcommittee on Postsecondary
Education held hearings on a resolution
cUaapprovin8 the regulation. The
Congress did not disapprove the
regulation within the 45 days allowed
under GEPA. and it therefore became
effective on July 21. 1915.

Subsequent htartnp wereheld In the
Seute Subcommittee on Education on a
bill to exclude revenues produced by
SPON to the extent they are used to pay
the COlti of thole SpON. The
Committee, bowever. took no action on
thil bill.

The regulation eltabUahed a three
year tranaition period to give inltitutions
ttm.e to comply with itl equal athletic
opportuDity requirementl. That
tmlIition period expired on July 21,
1978.

It. PurpoH of Polky lnterpnltatioll
By the end of July 1978. the

Department had received nearly 100
complaintlallqiDg diac::rimination in
athletics 8Sllinlt more the 50
inltitutiODl of higher education. In
atwnpttq to in"ltiS~te th.l.
complaintl. ud to UlIwer queltlons
from the univU'lity community, the
Departmmt determJud that it should
pruYid. further pida.nce on what
CODItitutu compliance with the taw,
Ac::cordinslY. thi.I Polley Interpretation
uplainl the replatlon 110 u to provide
.. fruunvork wtthiD which the
complaintl caD be rnolved. ed to
provide inltitutiODl of higher education
with additional guidance on the
requimDentl for compliance with Title
IX in intercollqtata athletic pro8fllDl&

m. Scapt 01 Applkaatoa
'11ib Poliey lnterpretation II designed

lpecifically for intel"COllepate athllltic:a.
Howevef. itl pun! principl.1 Will
often apply to club. int:nD:lUl'1llL ud
intencho)altic athletic plOgnlIDI. whiCh
U"8 a1Io covered by regul8tion. a

I".. ..........~,..,..toc:Nb ....
....tetr frOIIIII till/llll'l:lllllllPl" aoo..ta.
~,.UDdoIr dWI~ IIlblf'Pl"t'U-. dub

~CDDUDUH oa aut ....
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Accordingly, the Policy Interpretation
may be used for guidance by the
administr3tors of such programs when
appropriate.

This policy Interpretation applies to
any public or private institution. penon
or other entity that operates an
educational program or activity which
receives or benefits from financial
assistance authorized or extended under
a law administered by the Department.
This includes educational institutions
whose students participate in HEW
funded or guaranteed student loan or
assistance programs. For further
information see definition of "recipient"
in Section 88.2 of the Title IX regulation.

IV. Summary of rmal Policy
Interpretation

The final Policy Interpretation
clarifies the meaning of "equal
opportunity" in intercollegiate athletics.
It explains the factors and standarc:blset
out in the law and regulation which the
Department will consider in determining
whether an institution's intercollegiate
athletics program complies with the law
and regulations. It also provides
guidance to assist institutiOnl in
determining whether any disparities
which may exist between men's and
women's programs are justifiable and
n.ondiscriminatory. The Policy
Interpretation is divided into three
sections:

• Compliance in Financial Assistance
{Scholarships} Based on Athletic
Ability: Pursuant to the regulation. the
governing principle in this area ia that
all such assistance should be available
on a substantially-proportional basis to
the number of male and female
participants in the institution'l athletic
program. ,

• Compliance in Other Program
Areas (Equipment and luppJie6: gamin
and practice time,: travel and fHlr diem:
coaching and academic tutoring:
assignment and compensation of
coaches and tutors: locker room., and
practice and competitive fociJitie-:
medical and training fat::ilitie.: housing
and dining facilities: publicity:
recruitment; and support servic"):
Pursuant to the regulation. the 80veming
principle is that male and female
athletes should receive equivalent
treatment. benefits, and opportunitielll.

• Compliance in Meeting the
Interests and Abilities ofMale and
Female Students: Pursuant to the
regulation. the governing principle in
this area is that the athletic interellU

Footnotes continued from Jut pap
teaml Will not be conlldmtd to be uuen:ollll1P8tll
IfllM nClllt in thota inltaac.u where they
.arly partlClpatll in VGralt7 cDmpetlUen.

and abilities of male and female
students must be equally effectively
accommodated.

V. Major Changes to Proposed PoUcy
Interpretation

The final Policy Interpretation haa
been reVlsed from the onE publishtfd in
proposed form on December 11,1918.
The proposed Palicy InterpretaCon wall
based on a two-part approach. Part I
addressed equal opportunity for
participants in athletic programs. It
required the elimination of
discrimination in financial support and
other benefits Ilnd opportunities in an
institution's existing athletic program.
Institutions could establish a
presumption of compliance if they could
demonstrate that:

• "Average per capita" expenditures
for male and female athletes were
substantially equal in the area of
"readily financially measurable"
benefits and opportunities or, if not. that
any disparities were the result of
nondiscriminatory factors. and

• Benefits and opportunities for male
and female athletes. in areas which are
not fmancially measurable, "were
comparable."

Part U of the proposed Policy
Interpretation addreued an institution's
obligation to acc:ommodate effectively
the athletic interests· and abHitiu of
women as wellu men on a continuing
basis. It required an institution either:

• To follow a policy of development
of its women's athletic program to
provide the participation and
competition opportunities needed to
accommodate the growing interests and
abilities of women. or

• To demonstrate that It wu
effectively (and equally) accommodating
the! athletic interests and abilities of
students. particularly IIlII the interellUl
and abilities of women students
developed.

WhUe the buie considerations of
equal opportunity remain. the final
Policy Interpretation lets forth the
factors that win be examined to
determine an institution's actual. aa
opposed to presumed. compliance witla
Title IX in the area of intercollegiate
athletics.

The final Policy Interpretation don
not contain a separate section on
institutionll' future responsibilities.
However, institutionl remain obligated
by the nUe IX regulation to
accommodate effectively the interests
and abilities of male and female
students with regard to the selection of
sports and levels of compef.:ltio~ .
available. In most cases. thb WIll entail
development of athletic progra~ tbat
substantially expand opportunIties for

women to participa te and compete a t all
levels.

The major reasons for the cha:.ge in
approach are as foll~wll:

(1) Institutions ana representatives of
athletic program partic:ipanu expressed
a need for more definitive guidance OD
what constituted compliance than the
discussion of a presumption of
compliance provided, Consequently the
fl1lal Policy Interpretation explains the
meaning of "equal athletio opportunlty"
in such Iil way as to facilities an
asaec3ment of compliance.

(2) Many comments reflected a
serious misunderstanding of the
presumption of compliance. Most
institutions based objections to the
proposed Policy Interpretation in part on
the IIlSllumption that failure to prOVIde
compelling justifications for di&parities
in per capita expenditures would have
automatically resulted in a findin8 of
noncompliance. In fact. such a failure
would only have deprived an institution
of the benefit of the presumption thAt it
waa in compliance with the law. Tht
Department would still have had the
burden of demonstrating that the
institution was actually engaged in
unlawful discrimination. Since the
purpose of issuing a policy
interpretation was to clarify the
regulation. the Department has
determined that the approach of stilting
actual compliance factors would be
more useful to all concerned.

(3) The Department has concluded
that purely financial measures such as
the per capita test do not in themselves
offer conclullive documentation of
discrimination. except where the benellt
or opportunity under review. like a
scholal'llhip, il itself financial in nature.
COnlequently, in the final Policy
Interpretation. the Department bas
detailed the facton to be cOnlidered in
alsellinr actloal compliance. While per
capita breakdownl and other devices to
eurnine expenditures patterns will be
used 81 tools of anal)'lis in the
Department'l investigative process, it is
achievement or "equal opportunity" for
which recipients are responsible and to
which the fmal Policy Interpretation is
addresaed.

A description of the comments
received. and other information
obtained through the commentl
consultation process. with e description
of Departmental action in reoponse to
the major points raised. is set forth at
Appendix "S" to this document.

Vi. Historic Patterns of Intercollegiate
Athletics Program Development and
Operatiou

In its proposed Policy Interpretation of
December 11, 1978, the Department
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published a summary of historic
patterns affectiQ.8" the relative status of
men's and women's athletic programs.
The Department has modified that
summary to renect additional
information obtained during the
comment and consultation process. The
summary is set forth at Appendix A to
this document.

VD. The PoUcy Interpretation
This Policy Interpretation clarifies the

oblieations which recipients of Federal
aid bave under Title IX to provide equal
opportunities in athletic· programs. In
particular, this Policy Interpretation
provides a means to assess an
institution's compliance with the equal
opportunity requirements of the
regulation which are set forth at 45 ern
86.37(c) and 86.41(c).

A. Athletic .f:'inancial Assistance
(ScholarsnuJ3)

1. The Regulation-5ection 86.37(c) of
the regulation provides:

(Institutions) mUlt provide reasonable
opportunitiel for IUch award Ie: jlJ\ancial
ullstancel for membera of each sex in
proportion to the number of Itudentl of each
sex participating in· • • mter-collegiate
athletics. 3

. Z. The Policy-The Department will
examine compliance with this provision
of the regulation primarily by means oC a
financial comparison to determine
whether proportionately equal amounts
of financial assistance (scholarship aid)
are available to men's and women's
athletic programs. The Departmcmt will
measure compliance with this standard
by dividing the amounts of aid available
for the members of each sex by the
numbers of male or Cemale participanll
in the athletic program and complU'ing
the results. Institutions may be found in
compliance if this comparison resulll in
substantially equal amounll or if I
resulting disparity can be explained by
adjustments to take into account
legitimate. nondiscriminatory facton.
Two such flcton ant:

a. At public institutiOnl. the higher
cosll of tuition for students from out-oC·
state may in some yean be unevenly·
distributed between men's and women'.
programs. These difference. will be
considered nondilcriminatory if they are
not the result oC policies or practices
which disproportionately limit the
availability of out-of-state scholarship.
to either men or women.

b. An institution may make
rellllonable professional decisionl
concerning the awards most appropriate
for program developmenL For example.
team development initiaUy may require

spreading s-eholarships over as much as
a full generation (four years) oC student
athletes. This may result in the award of
fewer scholarships in the first few ~'ears

than would be necessary to create
proportionality between male and
female athletes.

3. Application of the Policy-a. This
section does not require a proportionate
number oC scholarships for men and
women or individual scholarships of
equal dollar value. It does mean that the
total amount oC scholarship aid made
available to men and women must be
substantially proportionate to their
participation rates.

b. When financial assistance is
provided in forms other than grants. the
distribution oC non·grant assistance will
also be compared to determine whether
equivalent benefits are proportionately
available to male :md female athletes. A
disproportionate amount oC work-related
aid or loans in the assistance made
available to the members of one sex. Cor
example. could constitute a violation of
Title IX.

4, Dtfinitian-ror purposes of
exarr. :ning compliance with this Section.
the participantlrwUl be defmed as those
athletes:

a. Wbo are receiving the
institutionally·sponsored support
normally provided to athletes competing
at the institution involved. e.l..
coaching. equipmenL qledical and
training room services. on a rquJar
basis during a sport's leason; aDd

b. Who are participating in organized
practice sessions and other tum
meetings and activities on a regular
basis during a sport's season: and

Co Who are listed on the eligibility or
squad lists maintained for each sport. or

i. Who. blllC8UJe of injury, cannot
meet a. b. or c: above but continue to
receive financial aid on the basis of
athlllltic ability.

B. EquivalenCll in Other Athletic:
Benefit. and Oppartunities

1. The ne,ulatian-Tbe Regulation
requires that recipients that operate or
sp0nlor tntencholastic:. intercollegiatllt,
club. or intramural athletics. "provide
equal athletic opportunities Cor members
of both .exes." In determining whether
an iDItitution is providing equal
opportunity in intercollegiate athletics.
the regulation requires the Department
to consider. among others. the followin&
Cactors:

(1) a
(2) Provision and maintenance of

equipment and supplies;

'fl8.41(c. (I. on th.lICCOUUIWdaUon oI.Ndent
In'ltf'nlll end abillli... ia covered in datail in 1M
rollowllll Secuoa C of tlU8 policy lA.erpretau-.

(3) Scheduling of games and practice
times:

(4) Travel and per diem expenses:
(5) Opportunity to receive coaching

and academic tutoring:
(6) Assignment and compensation of

coaches and tu!ors:
(7) Provision of locker rooms, practice

and competitive facilities:
(8) Provision of medical and training

services and facilities:
(9) Provision of housing and dining

services and facilities: and
(10) Publicity
Section 86.41(c) also permits the

Director of the Office for Civil Rights to
consider other Cactors in the
determination of equal opportunity,
Accordingly, this Section also addresses
recruitment of student athletes and
provision oC support services.

This list is not exhaustive. Under the
regulation. it may bE! expanded as
necessary at the discretion of the
Director oC the Office for Civil Rights. 4

z. Thl'J PoJicy-The Department will
assesll compliance with both the
recruitment and the general athletic
program requirements oC the regulation
by comparing the availability, quality
and kinds of benefits. opportunities. and
treatment afforded members of both
sexes. lnstitutionl will be in compliance
iC the compared program componenll
are equivalent. that is. equal or equal in
eft'ecL Under this standard. identical
benefits. opportunities. or treatment are
not required. provided the overaU eHect'
oC any diIferences is negligible.

UcompanIOns of program
components reveal that treatment.
benefits. Of opportunities are not
equivalent in kind. quality or
IVlilability, a fmding oC compliance
may lltill be justified if the differences
are the reauJt of nondiscriminatory
factors. Some of the factors that may
juatify these differences are .al follows:

a. Some ..pects of athletic programs
may not be equivalent Cor men and
women beceusl of unique aspects of
partic:uJu sports or athletic: activities.
Thia type of diatinction was called for
by the "JavUs' Amendment'" to TiUe IX.
which instructed HEW to make
"reuonable (regulatory) provilions
col1lideriq the nature of particular
sportl" in intercollegiate athletics.

Generally, these differences will be
the result of factors that are inherent to
the basic operation of specific sports.
Such factors may include rules of play,
nature/replacement oC equipmenL rates
of injury resulting from participation.

• See aJao • fl8.41(a. and lb. of the ·f'l'IIIJaliOlL
'Sctton 10M of the Education Amendmenll of

111'14. Pllb. L.1ll3-o3IIII. ntle vm. (A\&lUlt ZL 111'14) •
SUlL 81&
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CIIlIIDIkIw tbe CDCIl~tion 01 COIClI.n 01 men ud
.... ill the dllt8nlUMUoa 01 tbe eqtI.1i1J 01
.dlledc~typnmded to ma&. Ind llUna&.
.tJa&e.... It AI OIl tbiI Hetton 01 tbe ....watiOll that
tbIa PoIk:J IDtawntatioD iI baNd.

general a violation of Section 88.41(c)(e)
will be found only where compensation
or IIIl1ignment poUciell or practices deny
male and female athletes coaching of
equivalent quaUty, nllture. or
availability.

Nondiac:::riminatory factorl can affect
the compelUl8tion of coachea.1n
determining whether differenceII are
caued by per'IDinible facton. the I1Inle
ud nature of dutie•• the experience of
lndividuaJ coaches. the number of
participantl for particular SpOrtl. the
number of aaaiatant coachea aupervised.
and the level of competition will be
coWlidered.

Where these or aimilar facton
repreaent vaUd diIferencell in IIkill.
effort. respomibiUty or working
conditions they may, in IIpecific
circ:umltancea. jUlltify differences in
campeWlation. Similarly. there may be
unique situationll ill which a particular
penon may poasus lIuch an OUtltanding
record of achievement aa to tutify an
abnormally hilb aalary.

(1) AalligDment of Coachu
Compliance will be allaealled by
examiniD& lJDonl other facton. the
equivalence for men's and women'lI
coachelof:

(a) TI1Iining. experience. and other
profllsional qualiflcatioWl:

(b) Prof.aicmalatanding.
(2) AllligDIDlIDt of Tuton

Compliance will be alllelleed by
examininl, among other factors. the
equivalence for men'lI and women'a
tuton of:

(a) Tutor qualifications:
(b) Training. experience. and other

qulificaticma.
(3) Compensation of Coache...

Compliance will be alllellled by
IXaIIlining. among other Cacton. the
equivalence for men'lI and wama'a
coaebea of:

(a) Rate of compeWlation (per IIpOrt.
per aeallon);

(b) Duration of contraetl:
(c) ConditioWl relating to contnlct

renewal:
(d) Experience;
(el Nature of coachins duties

performed:
(I) Woric.ins conditional and
(g) Other tenu and conditions uf

employment.
(4) Compem,tion of Tuton

Compliance will b. IIl1ellled by
uamiDinlo among other facton. the
equivalence for men'lI and women'l
t1Iton of:

imtructional devicell. and conditioniDs
and weight traiDJ.ng equipment.

Compliance will be .a"lIIltd by
examining. amoDl other factors. the
equivalence for men and women of:

(1) The quality of equipmat and
lIupplies:

(2) The 1IID000t of equipment and
aupplies:

(3) The suitabWty of equipment ud
lIupplies;

(4) The maintenance and replacement
of the equipment and lIuppliel: 6Dd

(5) The avaUabWty of equipment and
auppliea.

b. Scheduling 01 Game, ond Prat:tit:tl
Times (I 8I1.41(c)(3)). Compliance will be
.llIIellaed by examining. amoDl other
factoi'll. the equivalence for men ud
wenlutn of:

(1) The number of competitive eventl
per llport:

(2) The number and length of practice
opportunities:

(3) The time of day competitive events
aN acheduled:

(4) The time of day Pl1lctica
opportuniti. an aeheduled: and

_"> (5) The opportunitiel to enpp in
available pnt-HalOlland post-nUOD
competition.

Co TravIIJ tJIIdPIll' Dlfllll AlJOwtlllt:a
{I1l1.41(c){4)J. Compliance will be
aunled by examininlo amons other
flilcton. the equivalence for mm and
womeof:

(1) Mode. of trlmportaticm:
(2) Houins fumiabed durin8 tnIvel:
(3) Length of atay befoN and aftar

competitive eventl;
(4) Per diem allOWIlUlCft; ud
(5) Dinins UI'/IUlIematl.
do OpPDl'tunity to RM:eiVII CDtzt:hing

and At:tJdllJlfic: Tumrilll (I IJIJ.41{C:)($)).
(1) CoaMfn,.....compUance will be
UllIt8l1ed by examining, IJDODI other
factem:

(a) Relative availabWty of full-time
coachn:

(b) Relative ."aUabWty of part-time
a a.mtant coaches; and

(c) Relative availabWty of graduate
Uliatantl.

(2) Academic tutoring-CompUance
will be lI.ellled by eumintnl among
other facton. the equivalence for men
udwomeof:

(a) The availabWty of tutoring; and
(b) Proc:edurn and criteria for

obtaiD.i.ng tutorial IIl1iatal1ce.
til. M.ipment tJIId CDmJHl,Matlon 01

CDm:ha and TutDn (11JIJ.41(c:)(I)). lID

nature of facilities required for
competition. and the maintenanceI
upkeep requirements of thole facilities.
For the moat part. differeoces involving
such factorl will occ:ur in progmms
offering football. and consequently thelle
differencel will favor men. It sport
Ipecific needs are met equivaJently in
both men's and women's programs.
bowever. difi'erencel in particular
program componentl will be found to be
jutifiable.

b. Some~lIlIpeetJ of athletic propml
may not be equivalent for men and
women becaule of legitimately sex
neutral facton related to spedal
c:i.rcumJtances oC a temporary nature.
For example. lal"8e elisperitiel in
recruitment activity for any particular
year may be the reault oC mumal
Quctuationa in team needl for first-year
athletes. Such diferenCel are tutiliable
to the extent that they do not reduce
ovel1l11 equality oC opportunity.

Co The activities directly asaociated
with the !'JH!l1ItiOD of a camretitive
event in a ainsle-aex IPOrt may. under
some circumltancea. create umque
demands or tmbalanCel in particular
program camponlntl. Provided any
apecial demands IIslOCiated with th.
activities oC sportl involviq
participants of thl other lex are met to
lin equivalent degree. the rnulting
dlfl'erencel mey be foud
nondiacriminatory. At muy achoo'" for
eumple. certllin IIportl-notably
football and men'a baaotball
tnIditionally draw lup crowds. Since
the coati of manllging an athletic evet
lnereaae with crowd siD. tba ovll'Bll
support made IIvailable for evet
management to men'l ud woma'.
prosramII usay cWI'.r in dill'" ud JdDd.
Theae differencell would not 'riolata
TItle IX if the redpient don not Um.it th,
potential for women'lI athlatic eventl to
rill ~ lpectlltor appeal and if theleve1l
of event manasemal nppoft available
to both PfOII'IIImll an billed on au
neutral c::riteria (e.... fadUtie. uld.
projected attendance. ud 1taffi.D.s
nnda).

d. Some allpectl of athletic prognmI
may not be equivalent for IDa ud
women becaue iWltitutiona aN
undertakins voluntary amrmative
actiona to overcome effeetl of bistorica1
conditions that bave limited
participlltion in IIthletica by the
members of one aex. 1'hi8 ia authorized
at 188.3(b) of the rewlaticm.

3. Application 01 the PDJit:y--GuemJ
Athletic: Progrr:un CtNnponen.......
Equipment andSuppJie. (I IJIJ.41(c:)(2)).
Equipment and suppUel include but aN
not limited to wU!?~ other apparel.
sport-.pecific equipment and lIuppliea.
genera.! equipment aDd suppli.a.
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athletes in the institution's program as a
whole: or

Co Whether disparities in benefits.
treatment. services. or opportunities in
individual segments of the program are
substantial enough in and of themselves
to deny equality of athletic opportunity.

C. Effective Accommodation ofStudent
Interests and Abilities.

1. The R.egulation. The regulation
requires institutions to accommodate
effectively the interests and abilities of
students to the ,extent necessary to
provide equal opp.ortunity in the
selection of sports and levels of
competition available to members of
both sexes.

Specifically. the regulation, at
1ee.41(c)(1). requires the Director to
consider, when determining whether
equal opportunities are available-

Whether the selection of SpON and levels
of competition effectively accommodate the
Interests md abilities of membera of both
sexea.

Sec!!on ee.41(c) also permits the
Director of the Office for Civil Rights to
consider other factors in the
determination of equal opportunity.
Accard.ingly, this section also addresses
competitive opportunities in terms of the
competitive team schedules available to
athletes of both sexes.

2. Thll Policy. The Department will
allleSIl compliance with the interests
and abilities section of the regulation b)
examining the follOwing factors:

a. The determination of athletic
Interests and abilities of students;

b. The selection of sports offered: and
Co The levels of competition available

iDcluding the opportunity for team
competition.

3. Application of the PoJicy
Determination ofAthletic Inte~stsand
AbiJitia.

InItitutions may determine the
athletic interesta and abUities of
studenta by nondiscriminatory methods
of their choosing provided:

a. The processes take into account the
nationally levels of women'.
Interests

b.
and

recruitment practices of institutions
often affect the overall provision of
opportunity to male and female athletes.
Accordingly, where equal athletic
opportunities are not present for male
and female students. compliance will be
assessed by examining the .l"ecruitment
practices of the athletic programs for
both sexes to determine whether the
provision of equal opportunity will
require modification of those practices.

Such examinations will review the
follOWing facton:

(1) Whether coaches or other
pr:ofessional athletic personnel in the
programs serving male and female
athletes are provided with substantially
equal opportunities to recruit:

(2) Whether the rwancia! and other
resources made available for
recruitment in male and female athletic
programs are equivalently adequate to
meet the needs of each program; and

(3) Whether the differences in
benditll. opportunities. and treatment
afforded prospective student athletes of
each sex have a disproportionately
Lmiting effect upon the recruitment of
students of either sex..

b. Provision of Support Servica. The
administrative and clerical support
provided to an athletic program can
affect the overall provision of
opportunity to male and female athlete..
particularly to the extent that the
provided services enable coaches to
perform better their coaching functions.

In the provision of wpport services.
compliance will be a.le.lutd by
examinins, amons other facton. the
equivalence of:

(1) The amount of admini.trative
allilltance provided to men', and
women's program,s;

(2) The amount of secretarial and
clerical auiltance provided to men'.
and women's programa.

5. OwIraJl Determination of
Complionce. The Department will base
itl compliance determination under
§ 88.41(c) of the regulation upon an
examination of the following:

a. Whether the policies of an
iutitution an discriminatory in
language or effect: or

b. Whether disparities of a substantial
and unjustified nature exist in the
benefits. treatment. services. or '
opportunities afforded male and female

f Public undel'l"lduate inltitutlona I'" also
lubllCt to the lma...' Inti-dlac:riminatlon provilion
It t 88.%1 01 tb. "..walion. which ...ada in part:

•A ntcipint' • • Ih.n not dlacriminat8 on the
~a"l 01 Ie" in the I'lIICfWtmlAl a.nd ad.iDWion of

(a) Hourly rate of payment by.nature
of subjects tutored:

(b) Pupil loads per tutoring season:
fc) Tut"r qualifications:
(d) Experience:
(e) Other terms and conditions of

employment.
f. Provision of Loder Rooms. Practice

and Competitive Facilities
(§ 86.41(cJ(7)). Compliance will be
assessed by examining. among other
factors. the equivalence for men and
women of:

(1) Quality and availability of the
facilities provided for practice and
competitive events:

(2) Exclusivity of use of facilities
provided for practice and competitive
events:

(3) Availability of locker rooms:
(4) Quality of locker rooms:
(5) Maintenance of practice and

competitive facilities: and
(6) Preparation of facilities for

pra~tice and competitive events.
g. Provision of Medical and Troining

Facilities and Services (§ 86.41(c)(8)).
Compliance will be assessed by
examining. among other factors. the
equivalence for men and women of:

(1) Availability of medical persoMl!d
and assistance:

(2) Health. accident and injury
insurance coverage:

(3) Availability and quality of weight
and training facilities:

(4) Availability and quality of
,conditioning facilities: and

(5) Availability and qualificationB of
athletic trainers.

h. Provision ofHousing and Dining
Facmties and Services (I 88.41(c)(9)).
Compliance will be assessed by
examining. among other facton. the
equivalence for men and women oc

(1) Housing provided:
(2) Special services as part of housing

arrangements (e.g.. laundry facilities.
parking space. maid service).

i. Publicity (I 88.41(c)(10)).
Compliance will be 811esud by
examining, aQiong oth1tr facton. the
equivalence for men and women of:

(1) Availability and qUAUty of .paN
information personnel:

(2) Accen to other publ1c:ity resources
for men's and women's programs: and

(3) Quantity and quality of
publications and other promotional
devices featuring men's ud women's
programs.

4. Application of the Policy-Qther
Factors (I 88.41{c)). a. R.ecruitment of
Student Athletes. 7 The athletic
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to intf:grate their teams nor to provide
exactly the same choice of sports to men
and women. However. wnere an
institution sponsors a team in a
particular sport for members of one sex.
it may be requll'ed either to permit the
excluded sex to trY out for the team or
to sponsor a separate team for the
previously excluded sex..

a. Contact Sports-Effective
accommodation means that if an
institution sponsors a team for membef'll
of one sex in a contact sport. it mu.t do
so for members of the other lex under
the following ~.tance.:

(1) The opportunitie. for members of
the excluded sex bave hi.torically been
Umited: and

(2) There il lufficient interest and
ability among the members of the
excluded lex to IUltain Ii viable team
and 8 reaaonable expectation of
intercollegiate competition for that team.

b. Non..contact Sporta-Effect1ve
accommodation mean. that if lUI
institution Iponlof'll a team for memben
of one lex in • non-contact IpOrt. it mUlt
do 10 for members of·the other IU
under the following circumatlUlcel:

(1) The opportunitiel for memben of
the excluded lex have hiltorically been
limited:

(2) There il .umcient intere.t and
ability among the memben of the
excluded sex to IU.tain a viable team
and a realonable expectation of
intercoilegiate competition for that team:
and

(3) Members of the excluded lex do
not possesI lufficient Ikill to be .elected
for a lingle integrated team. or to
compete actively on IUch a team if
leleeted.

S. Application of the PoJicy-LilveJ8 of
Competition.

In effectively accommodating the
interests and abilitiet of male and
female athlet... inltitutiODl mUit
provide both theopportuDity fgr
individua1J of each ..x to participate in
intercollegiate competition. and for
athletes of each leX to have competitive
team .chedul.. which equally reflect
their abilitiet.

a. Compliance will be .......d in lUIy
one of the followtns wa)'l:

(1) Whether intercollegiate level
participation opportunitie. for male and
female .tudentl are provided in
~umber••ub.tantially proportionate to
their respective enrollmentr. or

(2) Where the memben of one IIX
have been and are underrepresented
among intercollegiate athlete•• whether
the institution can Ihow a hiltory lUId
continuing practice of program
e:'Cpansion which i. demoDltrably
re.pon.ive to the developiDl interelt

and abilities of the members of that lex:
or

(3) Where the members of one lex are
underrepresented among intercollegiate
athletes, and the inltitution cannot Ihow
8 continuing practice of program
expansion .uch II that cited above.
whether it can be demon.trated that the
interelU and abilitie. oJ the membef'll of
that lex have been fully lUId effectively
accommodated by the prelent program.

b. ComplilUlce with W. provision of
the regulation will alIo be a...ssed by
examining the followm,:

(1) Whether the competitive Ichedulea
for men's and women'l teaml. on a
program-wide bllis. afford
proportionally limilar numben of male
and female athletes equivalanUy
advlUlced competitive OppOrtunitill: or

(2) Whether the institution cu
demonatrate a history and continu.inl
practice of upgrac:ling the competitive
opportunities available to the
historically disadvantased sex as
warraated by developing abilities
among the athIet.. of that lex.

Co InatitutiODl are not required to
upgrade teama to intercollegiate .tatUB
or otherwise develop inten:oUqiate
Ipam absent a realOnable expeet.lltiOD
that inten:ollqiate competition in that
.port will be available within the
inltitution's normal competitive rqiODI.
InstitutiODJ may b8 required by the nUe
IX regulation to actively eIlCOUI'Ilp the
development of IUCh CODIpItiticm.
however. when overall athletic
opportunities within that rqion have
beenhiatorically lizmted for the
memben of one .ex.

8. av.raJJ DeUlnrUnaUon of
CompJitlllC&

The Department will ba.. ill
compliance determ1natiOll under
I 88.41(c) of the regulation upon a
determination of the followinl:

.. Whether the polic:ill of All
LDltitution 1.1'8 diac:riminatory in
languese or effect; or

b. Whether disparitill of a substantial
and unjultified nature in the benefits.
treatment. .ll"Vicel. or oPPClrtunitie.
afforded male and female athlet" exist
in the inltitution's program lIa whole;
or

Co Whether dispariti.. in individual
.egmenll of the program with relped to
benefill. treatment. sll"Vices. or
opportunities are lubltlUltial enough in
and of them.aelvII to deny equa11ty of
athletic opportuJ:lity.

vm. The EDfOl"C8lDfilt ProcII.
The procell of nUa IX enforcement ia

let forth in I 88.71 of the nUe IX
regulation. which incorporatel by
reference the enforcement procedW'U
applicable to TiUe VI of the Civil Riabtl

Act of 19&4. I The enforcement proce..
prelcribed bv the regula tion IS
supplemented by an order oi the Federal
District Court. District of Columbia.
which eltab1i!hes time f:amel for each
of the enforcement stepa.·

According to the regula lion. there are
two wayl in which enforcement il
initiated:

• Complionce Reviews-Periodically
the Dep~ent mu.t select a number of
recipients (in thil case. coUeges and
umveraitiea which operate
intercollegiate athletic programs) lUId
conduct inveatigationl to determine
whether recipienU are complfiai with
TiUe IX. (45 CFR SO.1(a))

• CampJaintJ-The Department mUlt
inveltigate all valid (written ud timely)
complaintl alleging di.c:ri.mination on
the basil of lex in a recipient"
programl. (45 CFR ao.1(b))

The Department mUlt inlorm the
recipient (and the complainant. if
applicable) of the re.ulta of ita
inveatisation. U the inveltigatiOD
indIcatel that a recipient il in
compliance. the Department Itatel thiJ.
and the cale i. clond. U the
inveltigation indicat£i noncompliance..
the DeplLl'tment ouUinea the viOlatiODl
found.

The Department hal 90 dl)'l to
conduct an inveatigation lUId inlorm the
recipient of it. findinsl. a.nci an
additiona.l9O day. to molve violatioDJ
by obtaining a voluntary comptiece
agreement from the recipient. Thia i8
done through negoliatioDl batwea the
Department and the recipient. the pi
of which i, agreement on Itep, the
recipient will take to achi..,e
compliance. Sometim.. the Yiolation·iI
relatively minor and can be corrected
immediately. At other timet. hO'MM!!'.
the negotiations relult in. plan that will
correct the violaUODJ within. apecifled
period of time. To be acceptable••pig
mUit detcribe the manner in which
inltitutiOna! re.ourcel will be und to
correct the violation. It al.o mUlt ltate
acceptable time table, for reac:biDI
interim goall and full compliance. When
agreement il reached. the Del'utml!llt
notifiea the LDltituticm that itl plan is
acceptable. The Department then is
obligated to review periodically the
implementatiOll of the plan.

An inltitution that i. in violation of
nUe IX may already be implementiDI a
correetive plan. In thiI caae. prior·to
informJns the recipient about the rtIU1l1
of itl inveltigation. the Department will
determine wbether the plan il adequate.

''ThOM~ 1Uf" laud It 41 CPR ...
illS1 and ... CF1l Put I "

, WIitL v. Ham.. Qvtl Aetiall No. 7+-172D (D:
D.c.. DaclImbar 2S. 1m)
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If the plan is l'\Ot adequate to correct the
viola tions (or to correct them within a
reasonable period of time) the recipient
will be found in noncompliance and
voluntary negotiations will'begin.
However. if the institutional plan i.
acceptable. the Department will inform
the institution that although the
institution haa violation•• it is found to
be in compliance because it i.
implementing a corrective plan. The
Department. in this instance also. would
monitor the progress of the in.titutional
plan. U the institution subsequently does
not completely implement its plan. it
will be found in noncompliance.

When a recipient is found in
noncompliance and voluntary
compliance attempts are unsuccessful.
the formal process leading to
termination of Federal as.i.tance will be
begun. Thele prc.t:edures. which include
the opportunity for a hearing before an
administrative law judge. are set forth at
45 CFR 80.8-80.11 and 45 CFR Part 81.

IX. Authority

(Seca. 901. 902. Education Amencimenll of
197Z. 88 SIaL 373. 374. 20 U.s.c. 11581. 1lS8Z:
.ee. 844. Education Amendments of 1974. Pub.
L. 83-380. sa Slat. 81Z: and 45 CFR Part 80)

Dated: December 3. 1m.
Roma Stewart.
Director. Office/or en.;1 Rights. Department
ofHealth. Educatit;m. and Welfa,..

Dated: December 4. 1m.
Patricia Roberta HuriI.
s.c~tary.Department ofHealth. EduCtltion.
and Welfa/W.

Appendix A-Historic Patterns 01
Intercollegiate Athletics Program
Development

1. Participation in intercollegiate
sports has historically been empba.ized
for men but not women. Partially a. a
conaequence of this. participation ratll
of women are far. below tho.. of mID.
During the 1971-78 academic year
women ltudents accounted for 48
percent of the national undergra.uate
enrollment (5.498.000 of lU81.ooo
ltudents). I Yet. only 30 p'l'CIDt of the
intercollegiate athl.tll art women.'

ne historic emphasil on men's
intercollegiate athletic prograJDI b..
al.o contributed to exilting differencel
in the number of sports and lcope of
competition offered men and women.
One source indicates that. on the
average. colleges and universitia. are

, 111_ CDflditiafl af Educotian tm N.tioaaJ
CaDler lor Edllcallon SlalllllCl. p. 1U.

IF\prI obtained from Auoc:iation 1M
IntueaU",I" 1\11l1.llea for WOIDIIIl (AlAWI
IUIDber 'W'Y.y. AlA W StlvctuIW ImplerrHlntlltilM
Surwy Data Summary. eclobtr 1111. p. 11.

providing twice the number of .ports for
men II they are for women. 3

2. Partlcipbtiun by women in sports il
growing rapidly. During the period from
1971-1978, for example. the number of
female participant. in organized high
Ichool sports increued from 294.000 to
2.083.QOO-an increase of over 600
percent. 4 In contrast. between Fall 1971
and Fall 1971. the enrollment of females
in high school decreased from
approximately 7.600.000 to
approximately 7.150.000 a decrease of
over 5 percent.'

The growth in athletic participation by
high school women has been reflected
on the campu.es of the nation'. colleges
and universities. During the period from
1971 to 1976 the enrollment of women in
the nation'. inltitutionl of higher
education rose 52 percent. from 3.400.000
to 5.201.000.' During thi. same period.
the number of women participating in
intramurallpom increued 108 percent
from 278,167 to 576,167. In club .pOrtl.
the number of women participantl

, increa.ed from 16.388 to 25.541 or 55
percent. In intm:oUegiate spom.
women'. participation increased 102
percent from 31.852 to 64.375. 'Theae
developmentl reilect the growing
intere.t of women in competitive
athletics. a. well u the eflom of
colle... and univenitie. to
accommodat. thou inttrestl.

3. Th. overall growth of women'.
iDtircollegiati programs hu not been at
the expens. of men'. progralDJ. Duriq
the Pllt decade of rapid growth in
women's prograJlll. the number of
iDtercollegiate '1'Om available for men
hat remained .table. and the number of
mal. athletes hu mc:rea.ed sUptly.
FundiDI for men'. prD8I'8IDJ hu
Increa.ed from St.2 to S2.2 million
between 1970-1817 alone.'

4. On moat campuu.. the primary
problem confronting women athlete. ia

'u.s. c...... aa QYil RIP'" CoauDntl to
DHIW aa PfOtIOMd PaIIcy IAlerpntadoa: AuJ,.aa
01 data~ bJ \be Natiaaal Aaaaaaliaa of
DlnctCll'l of CoUetiata AtbIet&ca.

•F1pnI obtalaed frDII Nat1oDa.l Federadoa of
HlP School AIaociaIU&U (NFHSAI data.

,D~ af ldllt1lltit1lf SllltiMil2 Im-lI. Natiaaa1
CaD.., for Idlacadoa Statiltil2 (1m), Tabla 4Q, at
tt. Data. bJ .... aN IIDInilabie lor \be ,mod fraIa
11'11 to 1m: CIlIDMCtlMltd,. th... ftIurn ft1IftIlIIIt
SO peraat of total emallmeal lor that period. nua iI
the but~ that c:oald be made bued aa
available data.

'Ibid. p. 112.
''1''I&ne n..- wlUcIa are DOt~Iy

~nble to thaee cited at footDOte 2. were
obtained from S,.. tutd IIM:twotianaJ Prr1fJ"rnu of
tIHI NlllHNf" Un;Nft"i.. tutd Call.... NCAA
R.,on No. a. ........ 11'7'L It Indudn IlIWW cal,
frDaItha 7ZZ NCAA__inltitutloaa becallM
CI81Nnble data .u not available fraaI 0'
......tioDI.

'Coal1Mled fraIa NCAA .......... tutd~
"" In,.ICllIw,ia- AlhI_1'rfIrt'tIIII&. II'7'L

the absence ot a fair and adequate level
ot resources. services. and benefits. For
example. disproportionately more
financial aid haa been made available
for male athletes than for female
athletes. Presently, in institutions that
are members of both the National
Collegiate Athletic Association (NCAA)
and the Asaociation tor Intercollegiate
Athletics for Women (A1AW). the
average annual scholarship budget il
$39.000. Male athleteI receive $32.000 or
78 percent of this amount, and female
athletes receive $7.000 or 22 percent.
althoup women are 30 percent of all the
athletes eligible for scholarships.'

Likewise. substantial amounts have
been provided for the recruitment of
male athletes. but little fundint has been
made available tor recruitment of
female athletes.

Congressional testimony on Title IX
and 8ubsequen~ surveys indicatea that
discrepancies also exilt in the
opp"rtunity to receive coaching and in
other benefits and opportunities. such II
the quality and amount of equipment.
aeee•• to facilities and practice times.
publicity, medical and training facUities.
and housing and dinlnt faeiliti••• lo

5. At .everallnltitutiol1l.
iDtercollegiate football is unique among
.portl. The .iD of the tellDJ. the
upeDie of the operation. and the
revenue produced di.tinguish football
from other sporta. both men's and
women'•• nUe IX requires that "au
inltitution of higher education must
comply with the prohibition against sex
dilcrimination impo.ed by that title aud
itl implementing regulatioDi in the
administration of any revenue producint
intarcollepate athletic activity.""
However. the unique size and cost of
football programs have been taken into
account in developinl this Poliey
Interpretation.
Appendix B-Commentl and RupoDlft

The Office for Civil Rlptl (OCR)
received over 700 commentl and
recommendations in response to the
December 11. 1978 publication of the
propo.ed Poliey Interpretation. After the
formal comment period. representatives
of the Department met for additional
discuasiona with many individuall and

IFIprn obtaUaad from AlA W SlJvf:tUlW
/rnpJ.IMtttllliotl Sul'ftT Datil SuIIutrtu7. October.
1171. P.11.

"121 c-.. REt:. 2SI1I1" (1m, (l'IIIW'b 01
SnatDr WUlWuJ; ComIIaeDtI b, Slaator Bayh.
HuMp aa S. %108 8efont the SubcaaulliU.. Oft

!dw:auaa oItha"IeComIIUttH Oft lAbor lad
PubUc W.II..... Nth Conpna. 1,t SHaioD (1m);
'"Suny 01 WOIDIIl'. Ath1Itic DIrecton.·
WorilaIaott Oaauary 1

"s. April , .. 1m.
Deputmnt 01 H.alth. Ed1lCl
1.
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groups including college and univenity
officials. athletic associationl. athletic
directors. women's righu ofiwutiol1l
and other interested partiel. HEW
representatives also visited eight
univenities in order to BlllIeSIl the
potential of the proposed Poliey
Interpretation and of luggested
alternative approaches for effective
enforcement of Title IX.

The Department carefully considered
all information before preparina the
fmal policy. Some changes in the
stn1cture and substance of the Policy
Interpretation have been made 81 a
result of concerns that were identified in
the comment and consultation procesi.

Persona who responded to the request
for public comment were uked to
comment generally and also to respond
specifically to eight questions that
focused on different 81pectl of the
proposed Policy Interpretation.

Question No.1: Is the description of
the current Itatus and development of
intercollegiate athletiCi for men and
women accurate1 What other factors
should be considered?

Comment It: Some commentors noted
that the description implied the presence
of intent on the part of all universities to
discriminate against women. Many of
these same commenton noted an
absence of concern in the proposed
Policy Interpretation for those
universities that have in good faith
attempted to meet what they felt to be I!l

vague compliance standard in the
regulation.

Response: The description of the
current status and development oC
intercollegiate athletics for men and
women wu'designed to be a factual.
historical overview. There was no intent
to imply the universal presence of
discrimination. The Department
recognizes that there are many college.
and universities that have been and are
making good faith efforta. in the midst of
increasing fmancial pressures. to
provide equal athletic opportunities to
their male and female athletes.

Comment S: Commentors slated that
the statistics used were outdated in
some areas. incomplete in some mas.
and inaccurate in some arelll••

Re,pon,e: Comment accepted. The
statistics bave been updated and
corrected where necellary.

Question No, 2: Is the proposed twa
stage approlllch to compllmce practical?
Should it be modified? Are there other
approaches to be cOl1lidered?

Comment: Some commentors .tated
that Part U of the proposed Policy
Interpretation "Equally Accommodating
the Interests and AbWtiea of Women"
represented an extension of the July

'1978. compliance deadline e.tabliAhed in
§ 88.41(d) of the TItle IX regulation.

R.esponse: Part II of the proposed
Policy Interpretation Wll. not intended
to extend the compliance deadline, The
format of the two .tlge approach.
however. 8eem to blllVe encouraged that
perception: therefore. the elements of
both stage. have been unified in this
Policy lnterpretation.

Question No. 3: Is the equwllverqe
per capita Itandard ba.ed on
participation rates Pflilctical? An then!
alternatives or modificatiol1l that Ihould
be considered1

Comment A: Some commentors .tated
it was unfair or illegal to find
noncompliance lolely on the buis of a
financial test when more valid
indicators of equality of opportunity
exist.

Respon,e: The equal average per
capita standard was not I standard by
which noncomplimce could be found. It
wa. offered lUI III .tmdlllfd of
presumptive compliance. In order to
prove noncompliance. HEW would ban
been required to Ihow that the
unexplained dilparitiel in expenditw'n
were dilcriminatory in effect. The
Itandarei. in part. wall offered al a
means of limplifyiDs proof of
complimce for univenitiea. The

,widespread coDfuaion concemiD8 the
lignificance of failure to IlIltilfy the
equal average per capita expenditure
standard. however. is one of the reasona
it wal withdrawn.

Comment S: Mmy commenton .lated
that the equal average per capita
standard penalizes those institutions
that have increased participation
opportunities for women and rewards
imtitutionl that hlllVe limited women'.
participation.

Response: Since equality of avel"q'e
per capita expenditures bill beu
dropped as a standlllfd of prnumptiYe
compliance. the question of its effect is
no longer relevant. However. the
Department IIlsren that universities thlllt
bad inereased participation
opportunities for women and wished to
take advantage of the presumptive
complimC8 Itandard. would have bad a
bigger financial burden than univenitin
that bad done little to inere••e
participation opportunitie. (or women.

Que,u'on No.4: 11 there • b••il for
treating part of the expenses of.
particular revenue producing .port
differently becaule the sport producel
income used by the university for nOA
athletic operating expenses on a non
discriminllltory buill? U. so. how Ihould
IUch funda be identified and trelllted1

Comment' Commenton stated that
thil question Will largely irrelevant
because there were .0 few UDivenitiu

at which revenue from the athletic
program Wall u.ed in the univerllity
operating budget.

Response: Since equality of average
per capita expenditures has been
dropped as a standard of presumed
compliance. II decision i. no longer
necessary on thi. illJue,

Que6U'on No.5: Is the grouping of
financially meuurable benefiu into
three categorie. practical? Are there
alternative. that should be considered?
Specifically. Ihould recruiting expenaea
be conaidered together with all other
fmancially measura'ble benefit.1

Comment It: Mo.t commentors stated
that. if measured .olely on Ii fmancial
standard. recruiting .hould be grouped
with the other fmancia11y meuurable
items. Some of these commentol'l beld
that at the current .tage of development
of women's intercollegiate athletics. the
amount of money that would flow into
the women's recruitment budget lUI a
re.ult of aepulIlte application of the
equal average per capita .tandard to
recruit1n8 expense•• would make
recruitment a disproportionately large
percentage of the entire women's
budget. Women'lIathletic directors.
particululy, wanted the flexibility to
have the money available for other u.u.
and they genefllllly agreed on including
recruitment expenses with the other
financially meuurable Hema.

Comment So' Some commentors stat
that it waa particularly inappropriate 10
bale any melllW'e of compliance ill
recruitment solely on financial
expenditures. They stated that eVeD if
proportionate amounu of money were
allocated to recnlitment. major
inequitiell could remain in the benefits
to athletes. For instance. universities
could maintain a policy oC lIubsidWDS
mit. to their campuses of prospective
atudent. of one sex but not the other.
Commenton suggested that including an
examination of difIerences in benefit. to
prolpective athletes that relult from
recruiting methods would be
approprilllte.

Response: In the fmal Policy
Interpretation. recruitment hal been
moved to the group of program areas to
be examined under § 88.41(c) to
determine whether overall equal athletic
opportunity exists, The Department
acceptl the comment that a finmcial
melllW'e is not sufficient to determme
whether equal opportunity il being
provided. Therefore. in examining
athletic recruitment. the Department win
primarily review the opportunity to
recruit. the resourcell provided for
recruiting. and method. of recruiting.

QuesU'on No, B: Me the faeton Uled
to justify dillerences ill equal average
per capita expenditures for finar.cialll
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measurable benefits and opportunities
fair? ~ -e there other factors that should
be considered?

Comment: Most commentors indicated
that the factors named in the proposed
Policy lnterpretion (the "scope of
competition" and the "nature of the
sport") as justifications for differences
in equal average per capita expenditures
were so vague and ambiguous as to be
meaningless. Some stated that it would
be impossible to define the phrase
"scope of competition". given the greatly
differing competitive structure of men's
and women's programs. Other
commentors were concerned that the
"scope of competition" factor that may
currently be designated as "non
discriminatory" Wal. in reality, the
result of many yean of inequitable
treatment of women's athletic programs.

Respor.se: The Department agrees that
it would have been difficult to define
clearly and then to quantify the "scope
of competition" factor. Since equal
average pel' capita expenditures has
been dropped as a standard of
presumed compliance. such fmancial
justifications are no longer necessary.
Under the equivalency standard.
however. the "nature of the sport"
remains an important concept.~
explained within the Policy
Interpretation. the unique nature of a
sport may account for perceived
inequities in some program areas.

Question No 7: u the comparability
at.ndal'd for benefits and opportunities
that are not nnancially measurably fair
Ind realistic? Should other factors
controlling comparability be included?
Should the comparability standard be
revised? I. there a different standard
which .hould be considered?

Comment: Many commentors .tated
th.t the comparability atandard w•• fair
IIJld re.listic. Some commentors were
concerned. bowever. th.t the ltandard
WI' vague and lublective and could
le.d to uneven enforcement.

Ruponse: The concept of camParin8
the non-rmancially me.lurable benefits
and opportunitiel provided to mal, and
female .thletet hal belD preserved and
expanded in the final Policy
Interpretation to include aU area. of
examin.tion except schol.rship. and
Iccommodation of theinterelts and
abilitill of both sexe•• Thl ltandard ia
that equivalent benefitllnd
opportunitiel mUit be provided. To
avoid vaguenel' and lubjectivity.
further guidance is given about what
elementn will be conlidered in each
program area to determine the
equivalency of benefitl and
opportunitiel.

Question No. 8: II the propol.l for
inaeuing the opportunity for women to

participate In competitive athletics
appropriate and effective? Are there
other procedures that should be
considered? Is there a more effective
way to ensure that the interest and
abilities of both men and women are
equally accommodated?

Comment: Several cornmentora
indicated that the proposal to allow a
university to gain the status of presumed
compliance by having policies and
prOcedures to encourage the growth of
women's athletics wu appropriate and
effective for future studentl. but ignored
students presently enrolled. They
indicated that nowbere in the proposed
Policy Interpretation WIS concern '
sbown that the current selection of
sports and levels of competition
effectively accommodate the interest.
and abilities of women II well as men.

Responstl: Comment accepted. The
requirement that universities equally
accommodate the interests and abilitiet
of their male and female athletes (Part 11
of the proposed Pollcy Interpretation)
bal been directly addressed and is now
a part of the unified fmal Policy
Interpretation.

AddltioDal Commenta

The following comments were not
relponses to questioM railed in the
proposed Policy Interpretation. They
represent additional concems expressed
by • 1l11e number of commenton.

(1) Commtlnt: Footb.ll-and other
"reveaue produciDg" lpartllbould be
totally exempted or .bould receivi
special treatment under Title IX.

RaPOnltl: The April 18. 1918. opinion
of the General CounslL HEW. conc1ud..
th.t "an institution of bigber education
mUit comply with the prohibition
againlt sex dilcrimin.tion impa.ed by
that title and itl implementiDI regulation
in the adm1ntJtration of any revenue
producing .ctivity". Therelore. football
or other ''revenue producing" Iporta
cannot be exempted from coverage of
Title IX.

In developinl thl prop08ed Policy
Interpretation the Depa.rtment
concluded that althousb the fact of
revenue productioa could not jUitify
dilpuity in lverage per-capita
expenditure betweea men and women.
there were cbaracteriltica common to
mo.t revenue produciq lportl that
could relult in legitimate non
dilc::rimiJ1atory differences in per capita
expenditureI. For tnatance. .ome
"revenue producing" sportlrequire
expensive protective equipment and
mOlt require high expenditurel for the
management of eventl.ttended by large
numbers of people. Thele
characteristic. and others described in
the proposed Policy Interpretation were

considered acceptable. non·
discriminatory reasons for differences in
per capita average expenditures.

In the final Policy Interpretation.
under the equivalent benefits and
opportunities standard of compliance.
80me of these non.discriminatory
factors are still relevant and applicable.

(2) Commtlnt: Commentora stated that
lIince the equal average pel' capita
standard of presumed compliance was
based on participation rates. the word
should be explicitly defined.

ResponstI: Although the fmal Policy
Interpretation does not use the equal
average per capita standard of
presumed compliance. a clear
understanding of the word "participant"
is still necessary. particularly in the
determination of compliance whera
Icholarshipll are involved. The word
"participant" is defined in the final
Policy Interpretation.

(3) Commtlnt: Many commentors were
concerned that the proposed Policy
Interpretation neglected the rightl of
individuw.

Rtlsponstl: The proposed Policy
Interpretation was intended to further
clarify what collegei and universities
must do within their intercollegiate
athletic programs to avoid
dilcrimination against individualJ on
the buil of leX. The Interpretation.
therefore. Ipoke to inltitutions in terms
of their male and female athletes. It
spoke Ipecifically in lenni of equal.
ave1'l!lge per capita expenditures Ind in
terms of comparability of other
opportunitiel and benefits for male and
female partidpati.ng athletet.

The Deputment believes that under
this appro.ch the rtghtl of individuala
were protected. If women athletel. I' I
cl.... are receiving opportunitiel and
benefits equal to thole of mile athlete..
individualJ within the clals should be
protected thereby. Under the proposed
Policy Interpretation. for example. if
female athlete. al a wbole were
receiving their proportional .here of
athletic financial uailtance..
university would have been prelumed in
compliance with that leotion of the
repl.tion. The Depa.rtment doos not
want and doel not have the authority to
fol'Cllt universitie. to offer identii:a1
prolfUU to men and women. Therefore.
to allow flexibility within women'l
programa and within men'. progrlUl1lo
the proPOled Policy Interpretation
stated th.t an inltitution would be
presumed in compliance if the average
per capita expenditures on athletic
Icholl1"lh!pl for men and women. were
eqUil Thtlsame fleXibility (in
acholl1"lh!pl and in other
in the fiDal Policy Interpretation..
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(4) Comment: Several commentors
stated that the provillion of a separate
dormitory to athletes of only, one sex.
even where no other special benefiu
were in\'olved. is inherently
di.criminatory. They felt auch
separation indicated the different
degrees of importance attached to
athletes on the basi. of aex.

Response: Comment accepted. The
provision of a leparate dormitory to
athletes of one sex but not the other will
be considered a failure to provide
equivalent benefiu III required by the
regulation.

(5) Comment: Commentora.
particularly collegell and univeraiUell,
expresaed concem that the differencel
in the rulell of intercolleBiate athletic
ulociationJ could rellult in unequal
dilltribution of beneflu and
opportunities to men'alnd women'.
athletic programl, thus pladna the
institutions in a poature of
noncompliance with nUe IX.

Response: Commentol'l made th1J
point with regard to I 8G.8(c) of the nUe
IX regulation. which reads in part

"'Tho obllg.tiOD to comply wtth (TIUa IX) I.a
not obviated or aUlMated by any nUe or
I'e!UlatiOD of uf • • • alb10tie or
other • • • ulOCiaticm • • ••

Since the pewtie. for violation of
intercollegiate athletic allociation ru1u
CW1 have II severe effect on the athletic
opportunities within u affected
program. the Department hu .....
examined thill regulatory requiremellt to
determine wbether it lbould ba
modified. Our conclusion is that
modification would not bave a
beneficial effect. mel that the pruent
requirement willatud..

Several factora BtIr into thia
deciaion. First. the cW'fereDC8. betwl.
rules afTecttna men', ud woma'.
prolfUlJ are nWDeroU aDd cbanp
conatantly. Dnpite thia. t1ut Departmct
hili been uuble to dlac:.aYu aliqle
cue in which thou dUfenmea ftIqlIin
membel'l to aet in a di.ac::ri.miDatory
mumer. SKm:ld. 'OIU rule cW'f1llUCU
mlY permit dedaiou nnltiq b:l
discrimiDatory dLltribuUoD of bllWiti
and opportunitin to ma'. uut woma'.
prolflllD& The fact that wtitutiou
respond to c:Wl'uencn inmIa by
chOOling to deny equal oppartunitia.
however. daell not meu that t1ut ru1n
themJelvea are at fault: tha mlu do nat
prohibit cboieu that would re,ult b:l
compliamc:e with ntla IX. FbWIy, the
rule, in 'question are all ut&bliahed aDd
aubfect to c:Iwlge by t1ut membenbip of
the aalodation. SiD.ce all (01' virtually
all) a8ll0ciaUon member iDatib.ltiODll aN
lIubject to ntle IX. the opportlmity
mltl for thlM iDatib1tibD.l to ruolvlI

collectivE:y a~y Nidr-sJ:..ead Title IX
compliance problems resulting from
aSllociation rules. To the extent that thill
has not taken place. Federal
intervention on behalf of statutory
beneficiariell ill both walTllDted Ind
required by the law. ConaequenUy, the
Department can follow no coUl'le other
than to continue to d.i.lIallow any
defenaes asainlt findings of
noncompliance with nue IX that are
bued on intercolle(lilte athletic
IIIl10ciation rulell.

(6) Comment: Some commentDra
sUSlested that the equalavlrase per
capita test wall unfairly skewed by the
bigb cost of some "major" men's sporu.
particularly football, that have DO
equivalently expenaive counterpart
amona women's sporta.1'hey suae,ted
that a certain percenu8e of thoM coati
(e.s.. scm of football IIcholanbips)
IIhould be excluded from th..
expenditure' on male athletn prior to
application of the equal aVlrall1 per
capita tnt.

Rapon8ll: Sinca equality of IVU.
per capita expenditurel haa bUll
eliminated u a standard of prnumecl
compliance,'the auglsticm iI no lon.pr
relevet. However, it 19U po.,ible
under thlt atl.l1ducl to exclude
expenditurea that were due to the utaN
of the IlPOn. or the ,cope of competitioD
ed thus were nat diacrilDi.llatory ill
effect. Glven the divltJ'lity of
intercollqiate athletic propmaa.
determinationa u to wbether disparities
in expenditurea were ncmdilcriminatOl'f
would have been made on a caae-by
caM ballil. There wa. no leguaupport
for the proposition that m ubitru'J
percentage of upuditmn ,houlcl ba
excluded from the e&lculatlaDl.

(7) Comment: Sollie CODIJ.DeIltorlJ arpd.
the Dqartment to adopt vuiou fOl'lU
of team-buecl compuilODl in "'naiDI
equality of opportuD1ty betwHllllDMl'S
ud womn'. athletic pI'OInUDI. '111.,
stated that well-developeclma'.
p1"Ograma aN frequaUy'c1w'aeterizacl
.by a ffnll '"majar" teams that ban the
greatest apectator appeaL.UIl the
sreatelt tDccm:le. COlt tb81D08t to
operate, ud dOlDiDate t1ut Pf'DII'Dl b:l
other waya. They sugatecl that
womlll'l pI"OII'&lIID ,hould. be aiIDilariJ
ccmatnleted ud that campuIIbility
IIhould tbu bll required only betwn..
'"men'. major" ud '"womIIl', major"
telUD80 uut betwHa "mID'. miDor" uui
"wOIDen'alDiDor" teama.1"bema'.
tea.ma mo.t oftlll cited al appropriate
for "major" dnipation bave beG
football aDd bukatbalL with wom.'a
buketbaU uut voll.yball heiDI
frequently lelecteclas the CGUDterputa,.

&Bpt:mltI: nwe aN two problama
with th1J approach to ......ma equal

opportunity, First. neither ~hlJ st"tut,· :1or
the regulation cails ior IQentica!
programs for male and fema!e at.~letes.
Absent .ucb a requirement. the
Department cannot base noncompliance
upon a failure to provide araitr:uilv
identical pmgrams. eithl'r in whCliei 0:" In
part.

Second. no lIubgrouping of male or 
female atudents (aluch a~ a team) may be
used in INch a way a. to diminish the
protection of the larger cin. of maiea
ud femue. in their ri@bu to equal
participation in educational benefits or
opportunitie•. Ulle of the "maior/minor"
clusification doel not meet this test
where larse participation .port.~ !!t.g..
football) are compared to maIler ones
(e'8., WOlDID'S volleyball) in IUch I
mllUler al to have the effect of
di.proportioutely providing benefits or
opportunitiell to the memben of one aex.

(8) Comment: Some commentera
lUUest that equaltty of opportunity
IIhould be measured by I "sport
lpecific" compariaon. Under thia
approach. inltitutiona offerinl the aame
aporU to men ed women would have
u obUsation to provide equl
opportunity within nch of thoae sports.
For example. the men'a baaketball team
ed the women', buketball team would
have to receive equal opportuDitiu and
benefits.

&BpollBtI: All noted above, there is no
provision for the requirement o(
identical propms for men and women.
ed DO auch requirement will be made
by the DeputmenL Moreover. a .port
specific comparison could actually
create unequal opportunity_ For
example. the ,porU available (or mID at
u iDltitutioD mipt include mo,t or all
of thole available for women: but the
IUD" program misht concentrate
rnourcel on apoN not available to
womB (e.... footbalL ice hockey). IA
additiaD. the aport-specific CQDC&pt
overlooD two key elurumtl of t1ut ntla
IX rqulatiOD..

FIrat. the rqulation atlltu that the
,election of lportl is to ba
nrpI'Umtativ. of atudent interuu and
abWtie, (Be.41(C)(1). A requirement that
IIport1 for the members of one a.x be
available or developed aolely OD the
bun of th_ exilteDce or develOplnet:lt
ill the program for membel'l of the other
,u could ccmflict with the retu1ation
wh.re the int8rUti ed IbWtietI of mal.
ud female ltud.ents divup.

Seccmd. the rep1atioD frames the
general c:ompliulce obUsstioDl of
recipients iD tenu of program-wide
benlfib and apportunitiu (lMU1(c). A.
implied above, nUe IX protectl the
lndividul .. a ltudmt-athleta. DOt u a
buketbaU player, 01' 1lriJDmv,
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(9) Comment: A coalition of many
colleges and univer.sities urged that
there are no objeotive standards against
which compliance with Title [X iI;1
intecollegiate athletics could be .
meallured. They felt that diversity is so
grea: among colleges and universities
that no singl!'! standard or set 01
standards co ..id practicably apply to all
affected ins:' ;ulIons. They concluded
that it wcu:d be best for individual
institutions te detennine the policies
and procedures by which to ensure
nondiscrimination in intercollegiate
athletic programs.

Specifically. this coalition suggested
that ear.h institution should create a
group representative of all affected
parties on campus.

This group would then asses. existing
athletic opportunities for men and
women. and. on the basis of the
assessment. develop a plan to ensure
nondiscrimination. This plan would then
be recommended to the Board of
Trustees or other appropriate governing
body.

The role foreseen for the Department
under this concept is:

(a) The Department would use the
plan as a framework for evaluating
complaints and assessing compliance:

(b) The Department would delemine
whether the plan satisfies the interests
of the involved parties: and

(c) The Department would detennine
whether the institutio.n is adhering to the
plan.

These commenters felt thaI this
approach to Title IX enforcement would
ensure an environment of equal
opportunity.

Response: TItle IX is an anti
discrimination law. It prohibits
discrimination based on sex in
educational institutions thaI are
recipients of Federal assistance. The
legislative history of TItle IX clearly
shows that it was enacted because of
discrimination that currently was being
practiced against women in educational
institution•. The Department accepts
that colleges and universities are sincere
in their intention to ensure equal
opportunity in intercollegiate athletics to
their male and female students. It
cannot. however. tum over ill
reponsibility for interpreting and
enforcing the law. In Ihis case. ill
responsibility includes articulating the
standards by which compliance with the
TItle IX statute will be evaluated.

The Department agrees with this
group of commenters that the proposed
selC·assessment and institutional plan is
an excellent idea. Any institution that
engages in the assessment/planning
process. particularly with the full
participation oC interested parties as

envisione.d inJhe proposal. would
clearly reach or move well toward
compliance. In addition. as explained in
Section VIII of this Policy Interpretation.
any college or university that baa
compliance problems but is
implementing a plan that the
Department determines will correct
those problems within a reasonable
period of lime. will be found in
compHanee.
;rR Doc. 7'9-37!l1l5 Fil~d t2-I~"" II:4S .ml
DtWHO COOlE 4110-12-M
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Appendix I

DEC ;:;;2

As the director of your high school athletic association, you can directly advance
equal athletic opportunities by encouraging schools and school districts in your State
to review their athletics programs for Title IX compliance. Some schools have used

171

THE ASSISTANT SECRETARY

OFFICE FOR CIVIL RIGHTS

UNITED STATES DEPARTMENT· OF EDUCATION

Dear Colleague:

This year marks the twentieth anniversary of Title IX of the Education Amendments
of 1972 (Title IX), which prohibits sex discrimination in federally assisted education
programs. This historic civil rights law has helped bring about profound changes in
American education and improved the educational opportunities of millions of
youngsters.

The results of Title IX are seen in the growing participation of women and girls in
all aSPects of American education. For example, Title IX has helped girls and
women to realize the benefits and educational opportunities of athletics programs. A
year before Title IX became law, only 294,000 girls played high school sports.
Today, that number is 2 million. At the college level, the number of female athletes
has grown from 32,000 to 120,000.

While we applaud this progress, there is still much to do. The.Office for Civil
Rights (OCR) of the U.S. Department of Education has instituted a National
Enforcement Strategy designed to help protect equal educational opportunity for all
students. Nondiscrimination on the basis of sex in athletics programs is one of
OCR's priority issues under the National Enforcement Strategy. A copy of OCR's
~ational Enforcement Strategy is enclosed for your information.

The regulation implementing Title IX contains SPecific provisions related to school
athletics (enclosed for your reference). The Title IX regulation states that no student
may be excluded from participation, denied benefits, or treated differently from
another student on the basis of sex in interscholastic, intramural, or club sports
offered by a school or school district. A number of factors are considered when
determining whether equal opportunities are available for students of both sexes.
These factors are explained in the Intercollegiate Athletics Policy Interpretation issued
December 11, 1979, which was developed to provide further guidance on what
constitutes compliance with the Title IX regulation. Although the Policy
Interpretation addressed intercollegiate athletics, its principles often apply to
interscholastic, intramural, and club athletics. A copy is enclosed for your
information.
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our Title IX Athletics Investigator's Manual to conduct self-evaluations, although it
was drafted specifically for OCR investigations. I have enclosed a copy of the
Manual for your reference.

I appreciate your efforts to enhance opportunities for female athletes in your State. If
staff in your association or the school districts have any questions about the
requirements of Title IX, they should feel free to contact the OCR Regional Office
that serves your State for information and technical assistance. For your
convenience, I am enclosing a list of our Regional Offices.

Enclosures


