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Subcommittee on Ethical Conduct April 7. 1998

12:39 pm

A resolution relating to ethical conduct; conduct of John F.
Berglund.

WHEREAS, the Subcommittee on Ethical Conduct, based on clear and convincing

evidenqe, has made the following findings:

I.

John F. Berglund is the Executive Director of the Minnesota Licensed Beverage Association,
Inc. : '

Mr. Berglund is duly registered with the Board of Campaign Finance and Public Disclosure
under Minn. Stat. §§ 10A.03 to 10A.06 as a lobbyist representing the Minnesota Licensed
Beverage Association, Inc., and the Minnesota Association of Innkeepers.

On March 12, 1998, during the floor debate on S.F. No. 2099, a bill that would lower the
alcohol concentration limit for driving while intoxicated to .08, Mr. Berglund caused to be
distributed on the Senate floor a flyer produced by the Minnesota Licensed Beverage
Association, Inc.

Mr. Berglund intended that the flyer influence the judgment and action of the Senate on S.F.
No. 2099.

The flyer said that: “According to Kathy Burke-Moore of the Minnesota Department of
Public Safety, Driver and Vehicle Services, 1,800 people who were pulled over for various
reasons (improper lane change, broken tail light, etc.) were ‘caught’ driving with BACs of
.08% and .09%. Of these, ‘very few, if any” were arrested for driving under the influence of
alcohol (DUI), Ms. Burke-Moore said. She estimates that as few as 2% of those driving at
that BAC level were arrested for DUI, while the other 98% drove themselves safely home
or wherever they were heading before being stopped.”

Katherine Burke Moore is Director of Driver and Vehicle Services in the Department of
Public Safety.

The flyer falsely attributed to Ms. Burke Moore four statements she had never made.

a. She had never said that the 1800 people were “pulled over for various reasons
(improper lane change, broken tail light, etc.).”
b. She had never said that “very few, if any” were arrested for driving under the

influence of alcohol (DUI).
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c. She had never said that “as few as 2% of those driving at that BAC level were
arrested for DUL.”

d. She had never said that "98% drove themselves safely home or wherever they were

heading before being stopped.”

Mr. Berglund has acknowledged that Ms. Burke Moore did not make the statement about 98
percent driving themselves safely home and has apologized to Ms. Burke Moore and to the
members of the Senate for having attributed the statement to her.

‘M. Berglund has not apologxzed to Ms. Burke Moore for falsely attributing the other three

statements to her.

In addition to being falsely attributed to Ms. Burke Moore, three of the statements in Mr.
Berglund’s flyer were false in themselves

a. The statement that “98% drove themselves safely home or wherever they were
heading before being stopped” was false. Captain Mike Asleson of the State Patrol
testified to the Subcommittee on Ethical Conduct that, in his 21 years on the State
Patrol, he had never known a person who tested below .10 to be returned to their -
vehicle so they could continue to drive because of a test result. “Never. Not one

"

case.

b. The statement that “‘very few, if any’ were arrested for DUI” is false. On the
contrary, all were arrested and charged with driving while intoxicated, based on the
evaluation of the arresting officer. “Very few, if any” were convicted, in spite of the
efforts of the officer who arrested and charged them. :

c. The statement that “the majority of people driving at .08% or .09% were deemed by
experienced law enforcement officers to be safe enough to drive” was false. On the
contrary, those who where stopped and arrested were deemed to be driving under the
influence of alcohol and were tested and charged by the arresting officer with DWL

Mr. Berglund has not acknowledged that three of the statements in the flyer, falsely
attributed to Ms. Burke Moore, were false in themselves.

Complainant failed to prove that Mr. Berglund knew that the statements in the flyer were
false.

Mr. Berglund should have verified whether Ms. Burke Moore had made the statements he
attributed to her and was careless and negligent in failing to do so.
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NOW, THEREFORE,

BE IT RESOLVED. by the Subcommittee on Ethical Conduct:

1. That the apology givén by John L. Berglund to the Senate and to Kathryn Burke Moofe on
or about March 18, 1998, was appropriate but incomplete.

2. That Mr. Berglund be required to provide to the Senate and to Ms.- Burke Moore an
acknowledgment that he should have verified with Ms. Burke Moore the statements he
attributed to her and that his failure to verify the truth of those statements was careless and
negligent.

3. That upon receipt of the acknowledgments by the Senate, the complaint be dismissed.



MINNESOTA LICENSED BEVERAGE ASSOCIATION, INC.

John F Bergiun
Executive Directoi
2353 Rice Sireet

Suite 139
St. Paul. MN 55113
612-486-0910
800-967-2029
Fax: 612-486-0786

April 9, 1998

Ms. Katherine Burke Moore

Minnesota Department of Public Safety
Driver and Vehicle Services

445 Minnesota Street

St. Paul, MN 55101

Dear Ms. Burke Moore:

Pursuant to the resolution of the Subcommittee on Ethical conduct and my
previous apology in regards to a flyer distributed on March 12, 1998 which
attributed certain statements to yourself, the purpose of this letter is to
acknowledge that | should have verified those statements with you and my failure

to do so was, in retrospect, careless and negligent. | sincerely regret imposing
this matter on you and | again apologize to you, as | have to the members of the
Senate. A similar letter has been forwarded to the Senate.
Very truly yours,
cc:  Senator Ember Reichgott Junge
Chair, Subcommittee on Ethical Conduct
CHAIRMAN PRESIDENT EXECUTIVE VICE PRESIDENT  VICE PRESIDENT ON-SALE  VICE PRESIDENT OFF-SALE SECRETARY TREASURER
Dennis Zwilling  Colin Minehart Dennis Dahi Howie Zimmer Kathy Huber Bryan Turtle Bob Feuling

Member of The National Restaurant Association and The National Association of Beverage Retailers
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John F Berglung
Execut:ve Director
2353 Rice Streel
Surte 139
St. Paul. MN 55113
612-486-0910
e e ; 800-9€7-2029

Fax: 6124860786
April 9, 1998

Mr. Allan H. Spear
President of the Senate
12C Capitol

St. Paul, MN

Dear Mr. President:

Pursuant to the resolution of the Subcommittee on Ethical conduct and my
previous apology in regards to a flyer distributed on March 12, 1998 which
attributed certain statements to Kathy Burke Moore, Director of the Minnesota
Department of Public Safety Driver and Vehicle Services, the purpose of this
letter is to acknowledge that | should have verified those statements with Ms.
Burke Moore and my failure to do so was, in retrospect, careless and negligent.
While it was, as found by the Subcommittee, neither intentional or knowing, !
sincerely regret imposing this matter on the Senate and | again apologize to Ms.
Burke Moore and members of the Senate. | would respectfully request that you
share this letter with the members of the Senate. A similar letter has been
forwarded to Ms. Burke Moore.

Respectfully yohrs,

n F./[Berglund
xecutive Directo

JFB/ww

cc.  Senator Ember Reichgott Junge
Chair, Subcommittee on Ethical Conduct

CHAIRMAN PRESIDENT  EXECUTIVE VICE PRESIDENT  VICE PRESIDENT ON-SALE  VICE PRESIDENT OFF-SALE SECRETARY  TREASURER
Dennis Zwilling Colin Minehart Dennis Dahi Howie Zimmer Kathy Huber Bryan Turtle Bob Feuling

Member of The National Restaurant Association and The National Association of Beverage Retailers



W
Reaveled Paper
10e Posi-
Consumer Fiber

Senator
John Marty

Senate

State of Minnesota

March 13, 1998

Subcommittee on Ethical Conduct
Room 205 Capitol
St. Paul, MN 55155

Dear Senator Junge,

I am writing to file a complaint about a possible violation of Senate Rule 76 by John Berglund of
the Minnesota Licensed Beverage Association (MLBA). The pertinent provision of Rule 76

is: :
“A lobbyist shall not knowingly furnish false or misleading information or make a false N
or misleading statement that is relevant and material to a matter before the Senate or any '
of its committees when the lobbyist knows or should know it will influence the judgment

or action of the Senate or any of its committees thereon.”

On March 12, during the floor debate on S.F. 2099, the .08 DWI bill, a flyer produced by the
Minnesota Licensed Beverage Association, John Berglund, Executive Director, was distributed
on the Senate floor. I am attaching a copy of the flyer from the Minnesota Licensed Beverage
Association as well as a letter from Kathy Burke Moore, Director, Driver and Vehicle Services of
the Department of Public Safety, challenging the truthfulness of Mr. Berglund’s flyer.

The flyer contained false or misleading information. It falsely attributes to Ms. Burke Moore an
estimate that of 1,800 people tested at .08% or .09% blood alcohol concentration (BAC),
“98 % drove themselves safely home or wherever they were headed before being stopped.”

Ms. Burke Moore responded to Mr. Berglund, “You have taken a few words from my statement
and set them in language that is not true. In fact, your characterization of my statements is the
direct opposite of what I said.” Colonel Anne Beers, Chief of the Minnesota State Patrol,
confirmed Ms. Burke Moore’s position when asked whether law enforcement officers would let
98% of drivers at .08 or .09% BAC drive home in such a situation. Chief Beers stated she would
be “surprised” if any officer would let a driver tested at .08% BAC drive home.

This is relevant and material to a matter before the Senate because central to the debate on
SF 2099 is whether people at .08 drive safely. Throughout the debate Mr. Berglund and his

State Capitol, Saint Paul, Minnesota 55155 (612) 296-5645

&
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association have attempted to portray people at .08% BAC as safe drivers despite the fact

that the National Safety Council states that drivers are impaired at .08% BAC. Mr. Berglund is
entitled to state his opinion on the matter, but under Senate Rule 76 he can not provide false
information to the Senate in an attempt to influence the Senate.

John Berglund, as a registered lobbyist for the MLBA, knows or should have known (the flyer
would) influence the judgment or action of the Senate because of the time and manner in which it
was distributed, on the Senate floor during debate on this issue.

The flyer contained faise or misleading information. It was relevant and material to a matter
before the Senate. It was distributed in a time and manner in which Mr. Berglund would &now or
should know it (would) influence the judgment or action of the Senate. The question for the
subcommittee to answer is whether Mr. Berglund “knowingly” furnished false information.

To assist the subcommittee in addressing this question, please note that Ms. Burke Moore states
in her letter to John Berglund “I do not believe you could misunderstand my information to such
an extent as to excuse the mischaracterization of facts you have published.”

Consequently, I ask the Subcommittee on Ethical Conduct to inveStigate whether Mr. John
Berglund violated Senate Rule 76 by knowingly furnishing false or misleading information
during the debate on the .08% DWI legislation. '

Subscribed and sworn tQ before me this ﬁ day of M ?

St4te Senator

District _@3 Minnesota, ex officio notary public.
My term expires the first Monday in January 2000.

42
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Impairment at .08% or .09% BAC?

Not According to Law Enforcement Officers

One thousand eight hundred
Minnesotans who were stopped
for possible safety violations in
1996 had blood-alcohol concen-
trations (BAC) of .08% or .09%.
Virtually all of them spent the

night in ... their own homes.

That's right. According
to Kathy Burke-Moore
of the Minnesota De-
partment of Public
Safety, Driver and Ve-
hicle Services, 1,800
people who were
pulled over for
various reasons
(improper lane »
change, broken tail lxght,
etc.) were "caught” driving with BACs
of .08% and .09%. Of these, “very few; if any™
were arrested for driving under the influ-
ence of alcohol (DUI), Ms. Burke-Moore
said. She estimates that as few as 2% of those
driving at that BAC level were arrested for
DUL while the other 98% drove themselves
sately home or wherever they were heading
betore being stopped.

If the majority of people driving at .08%

or .09% were deemed by experienced law

Tel: 612-486-0910 © Toll Free: 800-96%

enforcement officers to be safe enoughto
drive, why is the Minnesota Legislature try-
ing to outlaw this benign behavior?

Current Minnesota law already allows
the police to arrest alcohol-impaired driv-
ers at'the .08% and .09% BAC level, as the
2% of those 1,800 drivers who were ar-
rested can attest. By lowering the drunk
driving arrest threshold, the Minnesota Leg-
islature is essentially overriding the judge-
ment of trained law enforcement officers,
forcing them to arrest people they do not
consider impaired.

US Department of
Transportation, the
average BAC level
among fatally in-

jured drivers is .17%,
more than twice the
proposed .08% arrest
threshold. Nearly two-
thirds of all alcohol-re-
lated fatalities involve
drivers with BACs of
.14% or above. Lowering the drunk driv-
ing arrest threshold will have no effecton
these alcohol abusers who are ignoring
the current legal threshold.

Let's follow the example set by
Minnesota's law enforcement commu-
nity and not persecute responsible so-
cial drinkers.

Minnesota Lucensed Beverage Association. inc. * Suite 139 23 53 Rice Street * St. Paul, MN 35113
-2029 ¢ Fax: 612-486-0786

According to the .

pe- o)



MINNESOTA DEPARTMENT OF PUBLIC SAFETY

Alcohol &
Gembiling
Enforcement

Buresu of
Criminel
Apprehension

Capltol Security

Crime Victim
Services

Driver & Vehicle
Services

Emergency
Mansgement /
Emergency
Responee
Commission
Stste Fire
Marshel/
Pipeline Safety
_ Stute Patroi

Tratfic Sefety

intarnet My www.dpe.state.mn.ue

Driver and Vehicle Services
445 Minnesota Street, St. Paui, Minnesots 55101
Phone: 612/296-6911 TTY: 812/282-8828

March 13, 1998

Ms. John Berglund

Minnesota Licensed Beverage Association, Inc.
Suite 139 .
2353 Rice Street

St. Paul, MN 55113

Dear Mr. Berglund:

1 was shocked t0 see your association’s handout entitled, “Impairment at .08%
or .09% BAC? Not According to Law Enforcement Officers”, in which [ was
misquoted. | was even more appalled that this handout was distributed on the
floor of the Senate to be used to discredit S.F. 2099. Senator Marty shared the
handout with me outside of Senate Chambers while discussion on the bill was
taking place. | made it clear that the content of MLLBA’s handout attributed to
me was false.

1 find it totally irresponsible of any party to mislead legislators who have the
critical duty to make effective laws for Minnesota. When your association uses
my name and position in the Department of Public Safety, to lend validity to the
arguments you have been pushing throughout this session, I cannot help but
question your ethics. You have taken a few words from my statement and set
them in language that is not true. In fact, your chaxaaenzat:on of my
statements is the direct opposite of what I said.

As you know, 1 spoke to you shortly aﬁer the bill was amended and questioned
the source of information that you attributed to me. Your response was that you
got that information from my testimony in committee and from a telephone
conversation I had with another lobbyist for the liquor industry. Ihave gotten
the tape of the testimony oa S.F. 2099’s companion bill, H.F. 2389 before
House Judiciary Finance on February 12, 1998. My testimony clearly states
that the 1800 estimate indicates individuals which under the proposed law
change will now be charged with DWI, they are currently arrested but are not
charged because their BAC does not reach the legal limit of .10. You, not me,
made the improper lane change and broken tail light [“speeding and safety ,
violations”] comments. The statement that[ “estimate that...2%...were arrested
for DUI” and the other “98%” drove “safely home” is false. All of them were
arrested for DWI1.

Equal Opportunity Employe
| 5



Mr. John Berglund
March 13, 1998
Page 2

I also took the time to review my telephone conversation with the other
lobbyist. He recalls my giving the 1800 number as an estimate of those that
could be charged with DWI if the .08 bill passes. [ stressed to him a number of
times that these are not new arrests, but individuals who are arrested, taken into
the station and tested because the officer witnessed evidence of impairment. He
also asked about the frequency of the .08 and .09 drivers being coavicted of
DWI. 1 stated that 1 did not have firsthand knowledge, but | believe it “is few,

if any™.

1 do not believe you could misunderstand my information to such an extent as
to excuse the mischaracterization of facts you have published. So, for the sake
of clarification, the Department of Public Safety supports S.F. 2099 and H.F.
2389 and 1, as Director of Driver and Vehicle Services and a citizen of
Minnesota, support lowering the BAC level to .08 for all drivers on first and
subsequent offenses.

I speak for the Department of Public Safety and myself. 1 do not speak for the
liquor industry. My name and any attribution to misconstrued and fabricated
information must be removed from your handouts. 1 trust that you will not
spread this false information at the House of Representatives.

SW’.

¢c:  Donald E. Davis, Public Safety Commissioner Senator Leo Foley
Senator John Marty Representative Matt
Entenza ,

5-2



Senate Counsel & Research | Senate

G 17 Stare CaproL State of Minnesota

75 CouSTITLTICN AVENUE
St PacL MN 35-25.1506

B2 28647

FAX 5120 1967747
JO ANNE ZCFF SELLER March 17, 1998
DigecToR
COUNSEL
 PETER'S WATTSON John F. Berglund .
JOHN G FULLER ' Minnesota Licensed Beverage Association
BONNIE L. BEREZOVSKY ) h
DANIEL P MCGOWAN 2353 Rice Street, Suite 139
KATHLEEN E. PONTIUS St Paul MN 551 13
. b4

GEORGE M. MCCORMICK |
KATHERINE T CAVANOR

CHRISTOPHER B. STANG .

KENNETH P BACKHUS Sent via fax: 486-0786
CAROL E. BAKER

JOAN E. WHITE

THOMAS S. BOTTERN Subj: Ethical Conduct Complaint |

ANN MARIE BUTLER

LEGISLATIVE Dear Mr. Bergluhd:

ANALYSTS

™ DAVID GIEL . . .
 MICHAEL J. BULL As we discussed over the phone, the Subcommittee on Ethical Conduct is

TANDAL S. HOVE

AEGORY C. KNOPEE scheduling a hearing on Senator Marty’s complaint against you. It appears that
PATRICK J. MCCORMACK Wednesday, March 25, at 2:00 p.m. in Room 125 will work for all parties, but

DANIEL L. MUELLER N . . . R
JACK PAULSON please await receipt of a formal notice from Senator Junge confirming this

CHRIS L. TURNER information.

© AMY M. VENNEWITZ

MAJA WEIDMANN .
[ understand you have the complaint and a copy of Senate Rules 75 and76.
Following this letter is a copy of the Subcommittee’s Rules of Procedure.

| Sincerely,

Peter S. Wattson
Senate Counsel

PSW:ph
Enclosures



"%&3° MINNESOTA LICENSED BEVERAGE ASSOCIATION, INC.

John F Bergiund
Executive Direczior
2353 Rice Stree!
Suite 138

St Paul. MN 55113
612-486-0910
800-967-2029

Fax. 612-486-0786

March 18, 1998‘

To: Honorable Members of the Minnesota Senate

RE: A flyer from the Minnesota Licensed Beverage Association entitled,
“Impairment at .08 or .09 BAC?" '

| am writing to inform you that the above flyer from my office was in error in
attributing to Kathy Burke Moore, Director of the Minnesota Department of
Public Safety’s Driver and Vehicle Services, a comment that 98% of 1800
people testing at .08 - .09 BAC drove themselves safely home. Ms. Burke
Moore did say that the people are not now being charged with DWI. She did

not say that these people drove safely home after testing. This was a \
misinterpretation of comments made by Ms. Burke Moore in a conversation
with another industry lobbyist.
| have apologized to Ms. Burke Moore for this reference, and | apologize to
the members of the Minnesota Senate. | appreciate the opportunity to
correct this mistake, as Senator Marty did on the Senate floor on Thursday,
March 12th, a few minutes after this flyer was distributed.
If you have any questions regarding this letter please do not hesﬂate to
contact me. Thank you.
Respectfully submitted,

n F. Berglund
Executive Director
JFB/ww

CHAIRMAN PRESIDENT EXECUTIVE VICE PRESIDENT  VICE PRESIDENT ON-SALE  VICE PRESIDENT OFF-SALE SECRETARY TREASUBER
Dennis Zwilling  Colin Minehart Dennis Dah! Howie Zimmer Kathy Huber Bryan Turlle Bob Feufing

Member of The National Restaurant Association and The National Association of Beverage Retailers



MINNESOTA DEPARTMENT OF PUBLIC SAFETY

Office of the Commissioner

445 Minnesota Street St., Suite 1000, North Central Life Tower, St. Paul, Minnesota 55101-5000
Phone: 612/296-6642 FAX: 612.297.5728 TTY: 612/282-6555

Internet: http://www.dps.state.mn.us

March 24, 1998

Alcohol &
. Gfaf:;b'r:‘gm Senator Ember Reichgott Junge :
roree : Chair, Rules and Administration Special Subcommittee on Ethical Conduct
Bureau of . 205 Capitol, 75 Constitution Avenue
Apremaion . St.Paul, Minnesota 55155
Capitol Security . Re:  Complaint filed by Senator Marty re: John Berglund, Minnesota
Driver & Vehicle Licensed Beverage Association
Services :
Emergency  + Dear Senator Reichgott Junge:
Management / ‘
Emergency : . . :
 Response ' Regarding the complaint filed by Senator John Marty against John Berglund,
, Commission °  Minnesota Licensed Beverage Association, I am writing to inform you that although I
State Fire ' intended to be present at the hearing, [ am unable to attend as [ am recovering from
Marshal / ! major surgery and am incapacitated for several weeks.

Pipeline Safety

State Patrol  * [ regard Mr. Berglund's conduct in relation to the .08 proposal, especially in relation to
' the inaccurate information distributed by Mr. Berglund on the Senate floor, to be
worthy of a prompt and thorough investigation by the Ethical Conduct Subcommittee.
It is my opinion that the information distributed by Mr. Berglund, directed at a
Department of Public Safety employee, Ms. Katherine Burke Moore, not only
impugned her credibility but potentially tainted an otherwise thoughtful debate on the
.08 legislation.

Traffic Safety

Thank you for your attention to this matter.

| incerely, . \
C?’;{x(-"ha/w‘ y&unch
| I {ot

Donald E. Davis
Commissioner

cc: Senator John Marty

Katherine Burke Moore, Director, Driver & Vehicle Services, Department of
Public Safety

Equal Qpponunity Employer
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John Bergluﬁﬁ
3550 Rice Street
Roseville, MN 55111

Dear John,

I regret to inform you that I will be unable to attend the hearing of the Rules and Administration
Special Subcommittee on Ethical Conduct on Wednesday March, 25" due to prior commitments. In
lieu of my attendance 1 wanted to reiterate the events evolving from my conversation with Kathy
Burke Moore, Director of the Minnesota Department of Public Safeties Driver and Vehicle Services.

1 contacted Ms. Burke Moore and left her a message, when she returned my cail T mformed her that

was calling in comunction with her estimation of 1800 Implied Consent Arrests for .02 per se BAC.

This information is contained in the five fiscal notes regarding the proposed .08 legislation. [ was

inquiring with her regarding the figure to deterrnine how she had come to this estimation. According

to Ms. Burke Moore, under qurrent statutes, blood aicohol levels of .07 - .09 must be reported to the
..,Department of Public Safety. Ms. Burke Moore stated that there are approximately 1300 arrests that
o were reported in 1996 at the level of .08 - .09. She clairus that fom experience the 1300 pumber only
~ " Tepresemts 60% of the actual arrests that are occurring at those jevels, When she adds the estimated

. 40% st t‘hen comes up with the estimated 1800 number.

Aﬁwmg the clarification of this informazion, I asked Ms. Burke Moore how many of these
Lo epirated $800 were arrested for DWUDUT (driving while intoxicated/driving under the influence).

o ’: he“itatedﬂnt “very few if any” were being charged, When [ quoted current State of Minnesots
. Statutes that allow for evideoce of blood alcobol of .04 and above to prove impairment she stated that
probnbly “2 = 5 percent were being charged with DWT™ but sbe doubted thaz any of them were being
convmed Ms. Burke Moore never 5aid to me that 98% of the people arrested drove themseives

_;:,Of“2 5°/- that were charged.

I apologize for not being able to attend, I bope that this information will help clear up any
misunderstandings that occurred in the communication of the facts between you, Mr. Doyle, and my
self. '

— iz

Tucker Carlson

® & & &4 & & 0 § 6 o & » O s 0 & O & " b ¢ ¢ 0




MINNESOTA LICENSED BEVERAGE ASSOCIATION, INC.

March 25, 1998

Mr. Peter S. Wattson

Senate Counsel .
Senate Counsel & Research
G-17 Capitol

St. Paul, MN 55155

RE: Ethical Complaint

Dear Mr. Wattson:

You have requested that | appear before the Senate ethics committee
scheduled for this date, March 25, 1998. | have voluntarily agreed to do so.
Because | may not be fully understanding of the procedures and protocol of

the committee my appearance should not be construed as a waiver of any
and all legal rights that | might have otherwise.

Very truly yours,

. Berglund /
Executive Directgr

JFB/jt
CHAIRMAN PRESIDENT EXECUTIVE VICE PRESIDENT  VICE PRESIDENT ON-SALE  VICE PRESIDENT OFF-SALE SECRETARY
Dennus Zwilling Colin Minehart Dennis Dahi Howie Zimmer Kathy Huber Bryan Turtle

Member of The National Restaurant Association and The National Association of Beverage Retailers

John B Bargiung
Sxecl:

2 Draziae

2333 Rce

TREASURER
Bob Feuiing

10



Senate Crime Prevention Finance Commuttee
Wednesday. February 11, 1998

Lntroduutlon of the bills SF 77 and SF 2099 bv Senator John Marty and Senator Lco
Folev.

Senator [Laidig: Chairman, trving to understand the fiscal note, arc therc assumptions in
that fiscal note that arc not complete in this bill?

Senator Marty: Katherine Burke M oore from the Departinent of Public Safety.,

Mr. Chair, Senator Laidig, I am Katherine Burke Moore of the Department ot Public *
Safutv Division Director. :

The first page of the fiscal note. starts with Driver & Vehicle Services because numbers
usually key off of what we predict will happen. We don’t predict additional arrests. Like
Senator Marty and Senator Foley sees. What we predict is that we will have additional
implied consents. We already have a law which requires law enforcement to send in
BAC reports if anyone who is arrested and they test at .07, .08 or .09. We receive over
1300 of those a year and anecdotaily, talking to law enforcement, they do tell us that they
really probably only send about 60% of those into use because they determine tether they
have time to fill out the report or not. So we are predicting an additional 1800 implied
consents. That’s not additional arrests, because these people are already being arrested,
but now they will not simply be a BAC report, they will actually go through the system as
a DWI or implied consent.

Senator Laidig: Mr. Chair, wh.u is the current reinstatcment fee for the driver’s license?
What is the cost for reinstatement?

Ms. Burke Moore: For the DWI reinstatement fee, the fee is $250 and a SlO surcharge
that goes to electronic monitoring for a total of $260.

Senator Betzold: So Far.
Ms. Burke Moore: As of this moment.
Additional discussion on electronic monitoring.

Senator Foley: Spoke of other witnesses present and ready to tcstzf,'v if the committee
Jeels it needs additional discussion in favor of the bill.

Senator Kelly: .4sks for other testimony and r‘ecognizes Mr. Berglund.
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Mr. Berglund: Thank vou NMr. Chair. committee recmbers. mv name s John Berelund.
representing the Minnesota I icensed Beverage Association. the Minnesota Municipal
Beverage Association and with Charlie Hall, the Minnesota Bowling Proprictors
Association. [hank vou for this opportunity and [ will essentiaily limit my comments to
the tiscal concerns relating to this bill but [ would like to digiess for a moment and make
a couple of comments in response to what you have just heard.. (1) You have scen a
comparison (o other states. | would like to add that the state of Minnesota essentially has
a better traffic alcohol related safety records than any state at .08. (2) You have heard that
08 impairment ete. there s unrefuted evidence. evidence from the Department of
Transportation, that two glasscs of wine over two hours. puts a 120 1b. female at .08.
‘Those two glasses of wine are defined at 6 0z.. 13% alcohol which is certainly common
svith the restaurant industry. (3) Senator Marty indicated that at .08 to .09 vou're sixteen
times as likely to be involved in fatal accident. That is a projection from a study. That is
not reality according to Minnesota statistics. and we can back that up. You are not anv
more likely, at .08 or .09 to be involved in a fatal accident as you are at .01 or .03 which
constitutes eating a piece of rum cake or having a tablespoon of cough svrup at .01..

Regarding the fiscal note, we do have concems, Mr. Chairman. We believe the fiscal
note, that it actually will cost the state and local units of government millions of dollars
because of a couple of overlooks in the fiscal note that we would like to point out.
Primarily he relates to this, there will be, the fiscal note does assume that there will be
1800 new arrest for DWI implied consents. Okay now Ms. Burke Moos [Moore] testified
not really more arrests because what is happening right now, as she indicated, is that thev
are stopping people for speeding, equipment violations, thev smell alcohol and they are
giving them the PBT and its coming back at .08 or .09. Or they are getting arrested for a
speeding violation or equipment violation but these people are not getting arrested for an
implied consent violation. What’s happening now when you drop it, if you drop it to .08.
they are now also going to get arrested for implied consent violations.

Okay. And when they get arrested for that there is an assumption, by the Department of
Public Safety, that of these 1800 there will be 1500 additional convictions. And that is
under current police staffing that’s currently being stopped now that the police are not
arresting even though they have the power to do that. They have the powér to arrest them
now but they let them drive home afier giving them a speeding ticket. Because they
don’t believe they arc impaired, but that’s another point. Rut its 1500 additional
convictions.

Now in these, there is an assumption in the fiscal note that of the 1500 convictions that
about half of those will be repeat offenses. Now let’s back up just a moment. The fiscal
note says 1500 new convictions at an average of two days in jail each, for a total of 3000
jail davs per year. But it forgot to take into account, because that came from the
Dcpanmcnl of Sentencing Guidelines, the Department of Corrections said while half of
‘them will be repeat offenders, but didn't take into account that when you are a repeat
offender under the new laws that vou have passcd, that it’s a gross misdemeanor for a
second offense within 10 ycars. And when it’s an enhanced gross misdemeanor, the
individual convicted must serve 90 days of which they must serve 30 days consecutively.
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With the mintmuim davs of 20 being served. that brings the additional jail davs up Lrom

3000 per year to 22,500 per vear. So the additional cost and burdens on an already overly

hardened 1ait svstem are o the mitlions of dollars, And aiso it could be a tirst olfense at
08 that could be an enhanced gross misdemeanor if there is a child in the car or another
condition that would occur. So its our belief that vou are going to have with the
cnhanced gross nusdemeanor law that vou are going to have manyv. many more jail dayvs
under the requirement that theyv serve those minimumn davs.  And as a resull. there are
millions of doliars in cost 1o the state and or local governments to an already over
burdened jail system. So with that. we hope that vou would take a closer look and v to
talk a look to sce if in fact that fiscal note need further review. Thank vou.

Additional discussion on the fiscal impact and elfective dited of the bili by commitiec
members, '
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House Judiciary Finance Committee
Thursday. Februarv 12, 1998

Rep. Entenza: I have Kathy Burke Moore with me from DPS...we need to do three quick
amendments. ...In other states that have adopted .08, there is significant drop in the
number of DWI arrest due to the deterrent affect. We are asking Public Safety to report to
us on whether or not that happened or did not happen. The projections in the bill
presume we will have 1800 additional lawful arrests. We think there will be a decline.

Rep. Skoglund: Rep. Entenza, you're not arguing that there will be additional arrests. are
vou?

Rcp. Entenza: The fiscal note is predxcated on the fact that 1800 more cases will be going
through the system.

Rep. Skoglund: You're not arguing that. You’'re saving, They are arguing that, correct?

Rep. Entenza: The Department of Public Safety and others want to be very conservative
about the way they're doing fiscal notes. [’m agrecing to disagree with them that...

Rep. Entenza: I'm not posing my question correctly. You and [ have talked about thie
history of this in other states and arrests have not gone up. You're agreeing as a
legislator, you are going along with the fiscal note because that’s what you do. Do vou
really belicve that the arrests are going to go up?

Rep. Entenza: No. I believe the experience of other states. When they adopt .08 the
number of arrests stay flat and then decline.

Rep. Skoglund: That’s what I wanted to get at... C ontinue with discussion scrutinizing
department fiscal notes. ...It is our job to be skeptical.

Rep. Murphy: Ms. Burke Moore?

Ms. Burke Moore: I do start the numbers. I'm...I have to start with DVS [Driver &
Vehicle Services] numbers. I do not say in my fiscal note that there will be additional
arrests. Those arrests are already occurring. Because we get in BAC reports and law
enforccment, once they arrest somebody. ..

Rep. Murphy: Excuse me, Ms. Burke Moore, BAC reports?

- Ms. Burke Moore: I'm sorry. Blood Alcohol Content Reports. If someone is arrested,
brought in and tested, in custodial arrest, and they record .07, .08, or .09, law
enforcement is to do a report and send it to us and we record that. If we get two of those,
we suspend the driver’s license.
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We get 1300 of those a vear, and that is a pretty static number. .And law enforcement has
always told us, because of the many things that they need to do. that thev're probably
only sending in 50 to 60 percent ot those people that thev actuallv have arrested. So I'm
not saying there are additional arrests. what [ am saving is that of the arrests that are out
there. that those 1800 will now be charged with DWT because now thev are over the legal
limit. '

While today they may charge them with careless or something, but they do not become
DWIs. They may also send them home or have someone come and pick them up and
charge them with nothing.

So there isn’t really a cost to Driver.. there is nothing in this for Driver & Vehicles
Services. My fiscal note raises about $9,000 the first year and $5,000 in the subsequent
vears. But I am concemned that if we do have additional entities. . .individuals, who are
charged, that the courts and everybody else has that [number] to base their fiscal notes
on. Ithink that is my responsibility. So, that’s where the 1800 comes in. It is not
additional arrests - additional DWI charges.

Rep. Murphy: And that, Rep. Entenza, is why you accepted the fiscal note.
Additional discussion on fiscal note and adoption of amendments.

Rep. Murphy: Is there anyone who wishes to testify about the money...Come forward,
Mr. Berglund.

Mr. Berglund: Thank you madam chair and committee members. My name is John
Berglund, representing the Minnesota Licensed Beverage Association and I will keep my
comments strictly to the fiscal concerns. We do have fiscal concerns regarding the fiscal
note and submit to vou that there are errors in the assumptions and that this has been a
mowving target. This is either the third draft or the second draft in the last couple of
weeks. Which, after having, I think, three drafts last year I am not exactly sure why. The
draft before this, I think, was costing the state a half a million doilars a year. Now we're
into a plus savings and I submit to you that with the errors in the assumptions that it is
going to cost the state millions of dollars and let me explain.

In fact let me back up just a moment. The draft right before this estimated 3802 ¢xtra jail

days. And, like I say, it was now costing about a haif million dollars a year. This draft
estimated 5102 extra jail days but now has a net savings. It doesn’t quite make sense.
But let me explain where our concerns are. As Ms. Burke Moos...[Rep. Entenza: Burke
Moore.] Burke Moore, excuse me, ah, she testified that there are 1800 additional DW1
arrests or implied consent arrests. Not necessarily new arrests because these people mayv
be stopped now and be arrested for speeding or an equipment violation. And they are
taken in. They smell alcohol and they are taken into the station and given an intoxilyzer
test and they test out at .08 or .09 and they are not being charged with drunk driving now,
except for a very small fraction according to DPS.

12-2



So what 1s happening then. is that with that approximate 1800 those are new DWT arrests
which will now have to be processed as drunk driving and will increase, assuming no
other arrcsts go up for drunk driving. You have got at least 1800 who are .08 or .09 for
not being charged now and they will be charged if vou go down to .08 per se law. And
with that will come the additional jail time, processing time and cost to state and loval
governments.

Now there are a couple of errors in the assumptions with those arrests. (1) The
Departtment ol Public Satety is estimating that of the 1800 arrests, onlyv 15 % will be
repeat cilenders. That is not statistically accurate. Let me explain. The only statistics
that we have for the state of Minnesota is that DWT arrest for the last few years. And in
those arrests. approximately 30% ot all DWT arrests are repeat offenders. And that has
never been broken down or studied further. But we know approximately haif of all DWT
arrests are repeat offenders. Now if vou calculate that half of those DWT arrests are
repeat offender, you are going to be in thousands and thousands of extra jail days because
of the enhanced gross misdemeanor laws you have passed. When you get into a repeat
offender, these second offcnse within ten years, I believe, and you can correct me if [ am
wrong, has to serve a minimum of 30 days in jail. That’s going to bring you up to 24,000
extra jail days.

Now this fiscal note, by the way, is assuming ¢ven if it were 15 % repeat offenders, on
one page it says that means 270 repeat offenders, but in the actual jail calculation they
usc 232, and that is not explained. And they are using 232 repeat offenders at an average
jail time of 20 days based on the April, 1997 survey. I submit to you that with the new
laws you have passed, that the average jail time has to be at least 30 days. So instead of
what thev estimate 5100 extra jail days. You are already up to over 8100 e¢ven assuming
there is only 15 %o that are repeat offenders. And I submit to you statistically, the only
statistic we have is that half of them will be repeat offenders.

Now why 15%? Ms. Burke Moore indicated that we did a random sample of those at .08
and .09 and it came up to about 15%. And we talked to intake workers and the feel is that
itis 15 % or less. When I asked how big was that random sample? 25. While 1 never
took statistics in college, but I submit to vou that 25 out of 1800 is not a sufficient
samplc. And the only statistic we really have that we can count on is the State of
Minnesota statistic that says half of DWI arrests are repeat offenders. Again, if half of
those 1800, or a figure close to that, are repeat offenders doing an average minimum of
30 days in jail, you are up to 24,000 jail days, not the 5000 that they are submitting.
[Disruption by visiting baby.] One other error not included is that in the first time arrest
of those 1800, there was not onc considered to be an enhanced gross misdemeanor for a
first arrest, which can occur, I believe if there is a child in the car or other conditions
present. And again, you are getting into the 30 days minimum jail end.
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So there are a number of inaccuracies within this report. There ts also local government
increases. we submit. on page 120 that savs it ts unknown, On page 7, in another
category, where it savs that local agencies will sce similar increases in court time. In
another one, added local coutt stalt may be required. The bottom line is. 1 submit to vou,
that the assumption (1) Even d there are no additional police officers out there, under the
people tesiing positive now for alcohol .08 or .09, vou have got an extra 1800 DWT arrest
that you don’t have. You have those to process them and the Department of Public
Safety estimates 1300 convictions,  And with the repeat offenders and the minimum days’
of mail that vou have instailed, 1 submit to you that vou are talking well in excess of
20.000 jail time and a cost to the state, which is in pullions and millions of dollars. And I
submit to vou and ¢ncourage vou to look at this further and have it refined before vou
would pass 1t on. Thank vou.

Rop Murphy: Mr. Berglund, how do vou respond to the statement Rs.p Lntcnza made
that in other statcs the arrests go down?

Mr. Berglund: There’s fifteen states, I think, that have .08. I've never seen any study or
survev that shows that's correct. In all those states, I've only secn a few states where
they submit or ailege that arrests have gone down. I certainly would like to sce them ajl
and also see what other data has occurred and what other things have transpired. We may
be comparing apples to oranges. Based on the fiscal note alone, the testing and laws that
we have in place, 1 don’t think you can haw anything less than 1800 additional DWT -
arrests in \1mnc.s()ta
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One thousand eight hundred Minnesotans who were stopped for possible safety violations in
1996 had blood-alcohol concentrations (BAC) of . 07%, .08% or .09%. Virtually all of them
spent the night in ... their own homes.

That’s right. According to Kathy Burke-Moore of the Minnesota Department of Public Safety,
Driver and Vehicle Services, 1,800 people who were pulled over for various reasons were
“caught” driving with BACs of .07%, .08% and .09%. Of these, “very few, if any” were arrested
for driving under the influence of alcohol (DUT), Ms. Burke-Moore said. She estimates that as
few as two percent of those driving at that BAC level were arrestcd, while the other 98% drove
themselves safely home or whercver they were heading before being stopped.

if the majority of people driving at .07%, .08% or .09% were deemed by experienced law
enforcement officers to be safe and responsible enough to drive, why is the Minnesota
T egislature trying to outlaw this benign, responsible behavior?

According to the US Dcpartmcnt of Transportation, the average BAC level among fatally injured
drivers is .17%, more than twice the proposed .08% arrest threshold. Nearly two-thirds of all
alcohol-related fatalities involve drivers with BACs of .14% or above. Lowering the drunk
driving arrest threshold will have no cffect on these alcohol abusers who are ignoring the current
legal threshold. '

Let’s follow the example set by Minnesota’s law enforcement community and not persecute
tesponsible social drinkers.

For more information, contact John Berglund at XXX XXX XXX,
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Bill Deecription

FINANCE- £123780479:£20/2¢

H.F. 2386-O lowers the alcoho! concentration threshold for ?perating a motor vehicle or hunting from .10
to .08, Statutory provisions dealing with vehleular homickde and Injury are similarly amended,

Assumptions

According 1o the Minnesota Sentencing Guldelines Commission, the impact on state prison resources

will be minimal.

The Department of Public Safety predicts that an additional 1,800 arests witl occur because of this bill.
Of the 1,500 offenders convicted, it is predicted that approximately’ one-half of this number will be
first-lime offenders (750) and the rest repest offenders (750). Based on this assumption, the first-time

offerclers could be handied on a casecload of 300 o

ders to one probation officer providing'

administrative supervision. The repeat offenders would require a normal caseload of 100 {o one officer.
rThus. an additional ten probation officers will be needed to supervise th!s population.

It is assumed that the positions would be filled using
appropriation.

castload reduction funding from state

Ht Is assumed that the offenders are phased in over the first year following a January 1, 1999, effective

date.

Expenditure and/or Revenue Formula

Firstims offenders; 750 +300= 2.5 probation off
Repeﬂ offenders: - 750+ 100 = .u probation OfnﬁE
Total 10.0 probation o

Eliscal Year 1999

12/1/98 2.5x 873,518 x S83ysar= §107,152
311109 25x8573,518x .333year= 61204
6/1/09 &8 x 873,518 x 083 year= 15255

Total 78 $183,611

Elscal Yoar 2000 '

T/1/98 7.5x §73 518= $551,385

9/1/99 25 x$73,518 x 833 year=s 133,101

Total 10.0 $704,488
10.0 x §73,518 = $735,180

The cost of a probation officer includes salary, derical support, rent, travel, supplies and equipment.
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- onsiderations

The cost of ten probation officers would continue beyond ﬂ.J.

Local Government Costs

See Minnesota Sentencing Guldelines Commission analysi
based on 3,802 jall days at $51 per day.
References/Soyrces

Minnasota Sentencing Guikdelines Commission staff.
Minnesota Depariment of Carrections staff.

Apency Slgnoff

FN Coond Signature: 8HAR! BURY
Date: 01/27/88 Phone; 603-0142

B ents

FINANCE~ 6123780479:%#21/24

cal year 2001.

s which Indlcates a cost of $219,722 per year

This fiscal note includes an astimats of the costs for additio

al probation officers who may be needed to

implement the bill, based on the concept of maintaining a nprmal caseload. In prior fiscal notes on biils

creating or changing santencing practioes or definitions of
estimatad costs for additional probation officers. Although

inal activities, DOC has noled but not
load reduction funding has been

provided to DOC in tha past, it is not claar that there is general agreement on what a normal casaload is

of that the siate shouid be obligatad to pay to maintain that
merit further digscussion.

EBO Signature: JIM KING
Date: 02/02/88 Phone: 265-7964

e caseload level. Those Issues may
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It s estimated that the Impact on state prison resources will be minimal. The Impact on
locz! Jalls is estimated at $218,722 per year, dus primarily to additlanal misdemeanor

and gross misdameanor convictions for impalred dyiving offenses. This estimate does - -
not Include Increaged sxpendituras that would be nesded for law enforcement,

prosecution, public defenders, probation services, pr court costs,

This bill lowers the alcohol concentration threshold for opergting & motor vehicle or hunting from 0.10 to
0.08. Stetutory provisions deating with vehicular homicide &nd injury are similarly amended. This flscal
nole estimates the Impact of these changes on local and state correctional resources,

Assumptions

Number of New Convictions:The Department of Public y estimates that lowering the alcohot
limit would result In approximately 1,800 additions! arrests gach yoar. According to information
maintained by the Supreme Court, the conviction rate for gross misdemeanor impaired driving offenses
Is approximately 98-87%. It was assumed that thers would be a somewhat lower conviction rate for
misdemeanors and offenses at the lower thresholds and that approximately 1,500 of the 1,800 amresis
would result in convictions for misdemeanar or gross misdemeanor drfving under the Influence offenses.

Specific information is not avaliable on the number of additiona! felony level vehicular homicide and
injury convictions which would resuit from this bill. The 1,800 additional arrests discussed above
represent approximately 5% of the adutt D.U.L. arvests in Minnesota in 1868 (Minnesota Crime
Information, 1996). For purposes of this anglysls, L was mad that thers would be a similar 5%
increase in the number of felony vehicular offenses. in 1898, 134 offenders were convictad of vehicular .
homicide offenses. # was assumed that the new provision would rasuli in 7 additional convictions each
year.

Locgl Jail Time Reguired: it was assumed that, on average, the 1,500 new offenders would serve
approximately 2 days in jail. This estimate takes into account that, although some would serve
significantly longer periods, many would be first ime off who wouki not be required to serve any
period of incarceration. [According to data collected by the Depariment of Public Safety, sfightly over
half of the aicohol related driving incidents in Minnesota involve drivers with no prior incidents on their

record (Minnesota impalred Driving Statistics, 1699, :I:L |

it was assumed that the additional felony offenders sent each year would generally be convicted
of criminal vehicular injury provisions and would be required to serve time in local facilities rather than
state prison. Based on MSGC sentencing data. i was assumed that these offenders would serve an
average of 88 days (the 1996 average for offenders sentented for criminal vehicular injury). '

Loca] Jai} Per-Diem: A per diem of $81 was used 10 estimate the impact of this bitf on local jaills. This
per diem was calculated using figures contained in the de Inmate ParDiem Report, August
1987, produced by the Department of Corrections. In calcusating this average per-diem, costs for
facilities used solely for pre-trial and pre-sentence detainesh were excluded, i should be noted that this
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per diom estimate does not account for capital costs which
requires the construction of additional Jall beds.

FINANCE- £123780479:224/24

may arise if {he increase need for jail space

{mpact on §tate and Loca! Correctio

State Correctione! Resources

i is estimated that the Impact of the amended felony leve] vehicular homicide and Injury provisions on

state prison resources will be minimal.

Local Jalls

The tabla balow displays the estimated impact of thase provisions on local jails each year, based on the

$81 per diam dlscussed above.

v Numbar of Addfional Avmda Jat ‘ Tota Esimated Total
Typs of Offerse Offendere Time Sorved Jai Days Cost
New Misd./Gross Misdemeanor 1,500 2 dzys 3,000 $183,000
New Felony Offenses 7 88 days 602 $38,722
Total 14,507 - 3,802 $218,722
Agency Signoff
FN Coard Signature: DEB DAILEY

Date: 01/26/08 Phone; 206-0727

EBO Comments

This portion of the fiscal note includes an estimats of local ﬁ;l operating costs for beds that may be filled

as a result of this bill. Not included are any capital costs th
jall beds.

EBO Slgnatum: JIM KING
Date: 02/02/68 Phong: 286-7904

may be incurred for construction of new
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MINNESOTA SENATE

| SUBCOMMITTEE ON ETHICAL CONDUCT
Conduct of John Berglund

T TESTIMONY OF MARCH 25, 1998

I

in Transcribed on March 30, 1998
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Proceedings held on the 25th day of March 1998, before the Minnesota Senate
Subcommittee on Ethical Conduct, Room 125, State Capitol.

Members of the Committee include:

Senator Ember R. Junge, Chair
Senator Dennis R. Frederickson, Vice Chair
Senator Steven G. Novak

Senator Roy W. Terwilliger
Peter S. Wattson, Senate Counsel
APPEARANCES

Senator John Marty
John F. Berglund
Katherine Burke Moore
Captain Mike Asleson
Charles L. Hall
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SENATOR JUNGE: For those of you new to the subcommittee, what we’ll try to do is to
go through this procedure: we will ask counsel to outline for us basically what the rule is that is
involved here (Rule 76) and just what the pertinent provisions are and what it is that—what the
standards are, basically, to be met in the rule. And then, I have asked counsel to also give us
some information about what the sanctions are for consideration by the committee, just on a
general basis, and I theught we’d do that first. Then we will hear from the complainant, Senator
Marty, and any witnesses that Mr. Marty has brought with him. Then we will hear from Mr.
Berglund and .any witnesses yOu that you wish to present, Mr. Berglund, on your behalf. And

| then, at that time, we’ll have committee discussion as to what options might be before us.

So, with that I would just ask Mr. Wattson to start out with the overview.
PETER WATTSON: Madame Chair and members, we’re working with Senate Rule 76,

unless the lobbyist is in compliance with the law requiring lobbyist registration—that’s chapter

the Board of Campaign Finance and Public Disclosure. It then says the lobbyist, when appearing

| before a committee, shaﬂ disclose to the committee those in whose interest the lobbyist speaks.
‘Then it says the part that’s relevant here: “A lobbyist shall not knowingly furnish false or

misleading information, or make a false or misleading statement, that is relevant and material to
5 matter before the Senate or any of its committees when the lobbyist knows or should know it
will influence the judgment or action of the Senate or any of its committees thereon.” Then it
says that this committee _should investigate a complaint that’s made by a member of the Senate,
in writing, under oath, received during a legislative session regarding improper conduct by a

i lobbyist. It’s saying that includes conduct that violates the rules, etc.

You’re familiar with the investigatory procedures of Rule 75 because you’ve had
occasion to do a number of those investigations in the past. But what this is saying about Rule
76 is th_at it doesn’t set forth any particular sanction, but Rule 75, which governs the procedure
with which you’re familiar, does say that, in the second paragraph ﬁ'oin the bottorh there, “If
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after investigation, the subcommittee finds the complaint substantiated by the evidence, it shall
recommend to the Committee on Rules and Administration appropriate fiisciplinary action.”

So, that’s what you’re about here today—to determine whether the complaint filed by
Senator Marty is true, and, if so, what would be appropriate disciplinary action. If you come to
that point, I’ve done a memorandum that I’ve passed out also on appropriate disciplinary action.
You’ll recall an earlier memo that I did back in about 1994 on appropriate disciplinary action

relating to members—expulsion, reprimand, condemnation, payment of a fine, and so forth.

Much of that does not apply in the case of a lobbyist; in partic_ular, you can’t very well expel the .

lobbyist from the Senate. ,

But there are other provisions in the Constitution and the Statutes that go to what the
Senate may do to regulate conduct by people who are not members, but are participating in the
legislative process. As the memorandum indicates, the most severe sanction wduld be
imprisonment. There is constitutional authority to imprison a person who is disrupting the -
proceedings of the body. There is also a series of statutes that talk about how you go about doing
that imprisonment. There used to be, in the Rules of the Senate, before 1975, a very specific
punishment for lobbyists who furnished false information to a committee, and that was to bar

them from appearing in a professional or representative capacity—that is, not as citizens, but as

- people who are being paid to represent other people—bar them from appearing before the Senate.

That provision was dropped from the Senate Rules when they were adopted in 1975. 1 believe
the reason for that was because of the creation of the Ethical Practices Board. Before 1975, the
function of registering lobbyists was performed by the Senate; a lobbyist had to régister with the
Secretary of the Senate. With the creation of the Ethical Practices Board in 1974, that function
of registration was moved over to the Ethical Practices Board and taken out of the Senate.
So, we are left with a rule that is silent on specific sanctions, but with some gmdance

from the Consntuuon and Statutes, and our previous rules.

_SENATOR JUNGE: Thank you, Mr. Wattson. Are there any questions? Okay. Well
then, if there are no questions, I think we’ll just proceed to the complaint. You should have in
your packet a copy of the complaint filed by Senator Marty. Attached to that complaint is a letter
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that was written by Ms. Burke Moore and a form, brochure, or whatever—flyer, I guess,
published by the Minnesota Licensed Beverage Association. I would like to also include in the
record at some point, if I can ask Ms. Seelhoff to get a copy of the apoloéy letfer that Mr.
Berglund—we do have that—so we can distribute that out as well. So, that is _really all of the
documents that we have before us at this time.

So, Senator Marty; we’ll start with you, fhen, to give the background for your complaint
and to present whatever witnesses you might have.

SENATOR MARTY: Thank you, Madame Chair, members of the committee. As
background, before going into the specifics of the complaint that I filed, I’d like to say that
during the course of this debate on .08, a central part, a key part, of the debate has been whether
people at .08 blood alcohol concentration are impaired drivers or if they’re safe drivers. The
Licensed Beverage Association that Mr. Berglund is executive director of has made, I think, a
core of their argument that .08 drivers are safe drivers. A number of public safety officials, the
National Safety Council, the National Highway Traffic Safety Administration, have made the
core of their argument that .08 drivers are impaired. The National Highway Traffic Safety
Administration says virtually all drivers are substantially impaired at .08 blood alcohol '
concentration. | '

Both sides are entitled to their positions, and both deservé every right to try and persuade
legislators of the merits of their arguments. But neither side is entitled to'provide false or
misleading informatidn fo the Senate. In fact, the Senate has a specific rule prohibiting lobbyists
from fumnishing false information to the Senate, as Senate Counsel just went over. The very
existence of this rule suggests the importance of fairness in our legislative debates. I’ve been in
the Senate for over a decade now. I've seen many good and many bad lobbying tactics. I’ve
seen many things that have been said that were inaccurate, misleading, or just plain wrong.
Nevertheless, I’ve never before filed a complaint over a potential violation of Senate Rule 76,
and I am hesitant to do so, but chose to file a complaint here because I’ve never seen anything as

blatant as this case. If this rule is to mean anything, we have to take certain steps when there is a

-flagrant abuse of trust.
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On an issue central to the DWI .08 debate, Mr. Berglund’s association produced a slick,
professional-looking flyer—I think you’ve got a photocopy of it, I have a copy of the
original—produced a brochure that quoted a public safety official, directly and indirectly, taking
a few words from her, or adding some others, it ended up providing some statements saying what
she believes is, m her words, the direct opposite of what she said.

I'd like to quickly go over some of the false points in the Berglund ﬂyer. Point number

one: Katherine Burke Mooré, Director, Driver and Vehicle Services of the Department of Public

Safety, did not make the statements attributed to her in the flyer. While the flyer used a few
words from her statements, the flyer’s characterization of those statements is the direct opposite
of what she said, and again; those are her words. She’s here. today to speak to that. The direct
opposite of what she said. Contrary to the flyer, Ms. Burke Moore did not say that 98 percent of
drivers tested at .08 percent blood alcohol concentration drove themselves safely home. In fact,
Ms. Burke Moore and the chief of the State Patrol have both said they would be surprised if a
law enforcement officer were to allow any driver tested at .08 in one of these tests after these
arrests to drive themself home.k
| Contrary to the flyer, of the 1,800 drivers referred to who tested at .08 or .09, virtually
100 percent were arrested for DWI because of evidence that they were impaired. Ms. Burke
Moore said it was only because of their blood alcohol concentration readings were below the
current .10 legal limit that this bill sought to change that “very few, if any” were ultimately
charged or convicted with DWI. Those words did appear in here, but in a diﬂ'ereqt context.
Cohtrary to the flyer’s implication that almost all drivers tested at .08 can drive
safely—and that’s a point that was hit in here inany tiﬁaes. I mean, that’s the whole point of the '
flyer. If you take a look at the flyer, it says, “Impairment at .08 or .08 BAC? Not according to |
law enforcement officers. One thousand eight hundred Minnesotans who were stopped for
possible safety violations in 1996 had blood alcohol concentrations of .08 or .09. Virtually all of
them spent the night in—their own homes. That’s right. According to Kathy Burke Moore of
the Minnesota Department of Driver and Vehicle Services, 1,800 people pulled 6véf for various
reasons (improper lane change, broken taillight) were ‘caught’ driving with BACs of .08 or .09.
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Of these, ‘very few, if any,” were arrested for driving under the influence of alcohol (DUI), Ms.
Burke Moore said. She estimates as few as two percent of those driving at that blood alcohol
concentration level were arrested for DUI. The other 98 percent drove themselves safely home
or wherever they were heading b¢fore being stopped.” And again, as [ pointed out, she said
virtually all of them were arrested. If the majority of people driving—and here is where we get
to the core of what is being said in the flyer— “If the majority of people driving at .08 or .09
were deemed by experienced law enforcement officers to be safe enough to drive, why is the
Minnesota Legislature tr&ing to outlaw this benign behavior?” And again, it’s the implication
that experienced law enforcement ﬂofﬁcers deem this to be benign behavior when she is
saying—State Patrol is saying—this is not.benign behavior. They’re impaired. And they say it,
just to make it clear in the next paragraph again, “By lowering the drunk driving arrest threshold,
the Minnesota Legislature is essentially overriding the judgment of trained law enforcement
officers, forcing them to arrest people they do not consider impaired.” Again, these people were
arrested for impaired driving.

It’s this final point in which the flyer is most damaging to fair play in the legislative
process. Mr. Berglund is quoting a public safety official, in her capacity as a public safety
official, to suggest that public safety officials believe that .08 drivers are safe drivers, when, as
I’ve pointed out, the National Highway Traffic Safety Administration says they’re virtually all
substantially impaired. That’s why this flyer is so effective, and Why it’s mbst damaging to fair
play. Mr. Berglund wants to quote a public safety official to prove his case. I don’t doubt that
he’ll have the ability, fhe resources, to find someone who will say what he would want him to
say. But it’s not fair or right to attribute statements to Ms. Burke Moore who did not say, and
does not believe, the statements this flyer attributes to her.

I"d like to quickly go through the applicable sections of Rule 76 that were in the
complaiﬁt, the letter of complaint you have. I italicized certain words in there to point out the
main points that I think I have to bring before the committee. “A lobbyist shall not knowihgly
furnish false or misleading information.” The second one is “that’s relevant and material to a ‘
matter before the Senate.” The third one is that “when the lobbyist knows or should know it

15-7



—

would influence the judgment or action of the Senate.”

On March 12, during the floor debate on Senator Foley’s DWI .08 bill, the flyer produced
by the Minnesota Licensed Beverage Association—John Berglund is the executive director—was
distributed on the Senate floor. You’ve got a copy of the flyer, as well as Ms. Burke Moore’s
response that came with this complaint. The flyer contained false or misleading information, and
I think I’ve gone through that. Ms. Burke Moore’s statement that these peoplé——-98 percent
drove themself safely home, and only two percent were arrested for DWI. I think she said
virtually all of them were arrested for DWI, and so on. And as] said, both Ms. Burke Moore and

O 0 93 N v A W N

the chief of the State Patrol said they would be surprised if an officer would let a person tested
08 in this situation drive home. |

The number two point from the rule, this is relevant and material to a matter before the
Senate. I think I’ve gone over that as well. I think this was the central point of the debate. Are
people at .08 safe drivers, as the flyer implies, or are they impaired drivers? And Mr. Berglund is

[ T S SV Sy S
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clearly entitled to state his opinion on the matter, and he can quote people on the matter, but he

| cannot provide false information in an attempt to influence the Senate.
The third point, did Mr. Berglund know or should have known that it would influence the

a manner that’s going to influence the actions of the Legislature. I think that’s a clear point.
So, I think it’s clear it contained false or misleading information. It was relevant and

22 } influence the Judgment of the Senate. The question is whether he knowmgly furnished false
-23 }l information. And, to assist the committee in addressing this, I’d like to pomt out in Ms. Burke
24
25§
26 |

i QMoore s letter to Mr. Berglund, “I do not believe you could mmmderstand my information to
such an extent as to excuse the mischaracterization of facts you published.” When Ms. Burke
Moore speaks to the committee, I think she will go over what she said in committee in the Senate
that Mr. Berglund was present for, and in the House that Mr. Berglund was present for, and I

28 i believe some other conversations and other ways of suggesting that he knew that this information
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was not accurate.
Before Ms. Burke Moore testifies, I'd like to speak to the actions of Mr. Berglund since
the complaint has been filed. He stopped by my office, politely, and I felt contritely, asking

‘whether I’d be willing to drop the complaint if he apologized to the Senate. I told him I have no

intention of being mean or unfair and I would consider his request, but I wanted to discuss it with
Ms. Burke Moore, the person who was quoted in the flyer. Itold him I’d get back to him the
next day. The next day, .on March 18, I received a copy of a news report in the Star Tribune in
which Mr. Berglund dismissed his misstatement of fact as “a matter of semantics.” And I think
the terms he said that we were confused on were “arrests” versus “charges.” I think that’s just an
attempt to minimize the gravity of the situation and just does hothing to set the record straight. I
wrote a letter to Mr. Berglund that afternoon to let him know that I thought he did not
appropriately apologize, he did not correct the misinformation, and I told him I would be willing
to drop the complaint if I got those things cleared up, if the misinformation was wnec@ if
there was an apology to her and to the Senate. The next day, I believe, I received a copy of his
complaint to the Senate and to her. I was angry at the response. I did not considef itan
apéropriate apology. Ms. Burke Moore told me she did not consider it acceptable either, and,

furthermore, I don’t think it dld anything to correct any of the misinformation in the flyer. And, -
with that, I’m happy to stand for questions. Otherwise, Ms. Burke Moore is here to speak about -

what she said, and the record that led up to this situation.

" SENATOR JUNGE: Thank you, Senator Marty. Ms. Seelhoff, can we get a copy of the
apology so that we can also have that for questions. Questions for Senator Marlty?v Senator
Frederickson. . B |

- SENATOR FREDERICKSON: Madéme Chair, as I read through this information, I
+think it does center on what the word arrested means. Senator Marty, how do you deﬁhe that
word? What does arrested mean? ,

SENATOR MARTY: Madame Chairman, Senator Frederickson. I do not—first of all, I

am not an attorney, and I don’t want to pretend to be one, but arrest, in my mind, is to take

somebody into custody. I believe in these cases, Ms. Burke Moore has said that these are full
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custodial arrests, where the person is brought in, and I believe, in these 1,800 cases, from her
testimony, these are people who have been stopped on the road for what—an officer has
suspicion of impaired driving. They do some sort of—1I believe they‘ do some field sobriety tests,
or a preliminary breath test, and, if there is enough suspicion, they bring them into the station and
they test them, and, again, arrest m my mind is to stop somebody and take them into custqdy.

SENATOR FREDERICKSON: Madame Chair, Senator Marty.

SENATOR JUNGE: Senator Frederickson. '

SENATOR FREDERICKSON: Does arrested mea;1 speﬁding a night in jail also? -

SENATOR MARTY: Madame Chair, Senator Frederickson. I would assume not,
though I am sure many people who are arr'ested may also spend the rﬁght in jail.

SENATOR FREDERICKSON: Madame Chair, Senator Marty. If an officer stops
somebody, maybe takes them in to the Sheriff’s office or the police and interviews them and then
releases then_: to go on their way, is that considered arrested?

SENATOR MARTY: Madame Chair, Senator Frederickson. We have Captain Asleson
from the St-ate Patrol here who, I believe, would be better equipped to answer what they call
arrest, and Ms. Burke Moore, who is the one who came up with the figure using statistics at -
Driver and Vehicle Services on these 1,800 people, to better clarify what all of these arrests were.
And, in terms of your question, if they take somebody in for questioning, I would assume-—~my
understanding would be that that would be an arrest, even if they decide in the end not to charge
them. I think when there’s suspicion somebody commits a crime, they arrest the person, and
later on, you muay release them with lack of evidence to bring a charge against them.. And, in

terms of saying that somebody may not be charged after they’ve been arrested, Ms. Burke Moore |

said that, I believe, and I"d rather defer to her on the specifics, that many of these people, most of
them are not charged with DWI Many will be charged with other things, perhaps. Perhaps
reckless driving, perhaps something else. And a big reason:for that is, again, because they do not
meet the current blood alcohol level of the state law, the .10 standard. ' '
SENATOR NOVAK: Madame Chair.
SENATOR JUNGE: Senator Novak
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SENATOR NOVAK: Madame Chair, Senator Marty. I’m trying to recall here, I'm
looking at the letter from Mr. Berglund, but when was it that you rose on the floor of the Senate?
Was that after the debate on the bill? |

SENATOR MARTY: Mister Chairman, the statement I made about the point of personal
privilege was I believe March 13, the day I wrote the compléint, later in the day. I filed the
complaint later that day. Yes, I did speak up on the floor saying that I think this is incorrect
information. I tried to hunt down Ms. Burke Moore who Was outside the chamber at that time. I
asked her if she said any of this stuff and she said, “No,” she did not, and she said she didn’t say
this. I said that during the debate the next morning, think it, yes, it was the next day that on the
floor I asked, rose to a point of personal pri\}ilege to say that I think that this was beyond the
bourids of faimess. |

SENATOR NOVAK: That was going to be my second question. I think I was on the
floor for the entire debate. I’'m trying to recall whether or not any member of the Senate rose to
speak on the issue for or against the bill referencing the specifics of this particular piece of
literature in a context that might have swayed people one way or the other, or whether this was
distributed for our perusal and our individual study and everybody reflected on it however. Do
you recall whether or not it was referenced by anyone else?

| SENATOR MARTY Mr. Chamnan, Madame Chair, Senator Novak, I'm sorry I do not
kgow if aﬁyone else referred to it. AsI said, I madé a brief reference to the fact that I thought it
was inaccurate and furthermore, and also for purposes of this complaint I do not know that the
Rule 76 requires me to prdve that it changed the behavior of the Senate, changed the vote or
anything, but simply that the lobbyist knows, or shoﬁld know, who influenced the judgment or
action, but I would argue that I don’t think there are any lobbyists in this room or elsewhere in
the capitol who are going to distribute things that they don’t think are going to make any
diﬁ'erence; | _ .

SENATOR JUNGE: Senator Marty, can you help remind me what was in the middle
here?

SENATOR MARTY: It was a welcome mat, I think, that meant to the fact that you were
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welcome home that night, the same night you were arrested.

SENATOR JUNGE: OK, further questions?

SENATOR NOVAK: I just wanted to point—make sure that Senator Marty—but on the
floor of the Senate sometime during the debate you mentioned that you felt that part of the body
of this letter was inaccurate so in that way you did inform us. |

SENATOR MARTY: Madame Chair, Senator Novak, yes, I tried to make sure that »
people would hear that this was misinformation and ﬁ'ankly I would hope that if a lobbyist was
handed out something that was incorrect and if they were listening to the debate and heard
somebody say that they would ‘immediately send in a note to whoever sent it around and say “I
think there might be something wrong” and apologize. I would hope that that might happen, but
again, I certainly would have wanted to make sure, do everything that I could. I ran out of the
chamber with the flyer trying to get a comment from the Public Safety official because I think
I’ve always, when I’ve served on the Crime Committee I know she’s been testifying for years
and with accurate information, I was jus; frankly surprised so see this.

SENATOR JUNGE: OK, thank you. Then I would bring up Ms. Burke Moore.
Members, I might just state for the record that the substance of the issue is, will hopefully not
come in to play here. I thmk we’re just members of the public. It is interesting. This issue
divides the Senate almost down the middle and our committee is just as divided as far as the
substance of the issue. Two votes on one and two votes on the other. I just want to make that
clear that this committee is a reflection of the Senaie on the substance of the issue, but that
hopefully we’ll just be looking at the facts and procedures that are brought before us in context
of the complaint. | |

OK, Ms. Burke Moore, welcome to the committee and please identify yourself for the
record and then you can begin your presentation.

KATHERINE BURKE MOORE: Thank you Madame Chair, members of the committee.
I am Katherine Burke Moore, Director of Driver and Vehicle Services Division of the Minnesota
Department of Public Safety. I am here today because the Minnesota Licensed Beverage

Association chose to use my name, my position in Public Safety, and my role with the
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Legislature to present false information to the Senate. I always come prepared to any committee.
This committee I am probably more than prepared for. I have some things to hand out and I ‘m
not, I’m so unfamiliar with this type of committee, I’m not quite sure how to do it. I'd like to
first start. Our commissioner, Don Davis, would be here, however, he had major surgery last
week so he chose to send a letter. So there is a letier there for the members of the committee. If
I could take just a few moments to review my role with the Legislature. And excuse me, I
believe that you understand, but I just feel that I need to do this. Asan agency director, I’'m
expected to provide information fo individual legislators, legislatiye-sta.ﬁ', and committees on
various bills and amendments-that are being considered. My staﬁ‘ and I track bills that affect
Driver and Vehicle Services and attend the committee where these bills are presented and
discussed. We come prepared with whatever numbers, statistics, fiscal information may be
requested of us. It is very common for legislators to discuss proposed bills and amendments with
me before they even introduce them. Those legislators want an idea of the impact of their
proposal as part of their consideration in preparation of making Minnesota law. I take this role |
very seriously. I make sure that a request is routed to the person in Driver and Vehicle Services
with the best knowledge of the particular subject. We do all that we can to pull up information
from our systems and get them back to the requester as soon as possible. If we predict
significant impact on the public or an agency, we try to meet with thg author of the bill before it
is in committee to give him or her that information. I personally follow the bills that go through
judiciary and crime prevehtion committees. Those committees have come to rely on me to be
prepared with numbers if they are available, and our systems don’t always have all the numbers
that committees and legislators would like. They often ask me to testify with whatever |
information I can share, and I gladly do so. I am not a lobbyist. As you know, state employees
are specifically forbidden to lobby. I do not speak to individual legislators promoting or
opposing a bill. Unlessa législator asks me information, I do not provide it. I do not go from
office to office trying to influence how legislators vote. That’s not my role. _

The false information that the Minnesota Licensed Beveragé Association has attributed to
me is contained in the flyer that you have seen and was distributed on the Senate floor. The ﬂyér
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names me, identifies me, and states that “1,800 people who were pulled over for various reasons,

‘very few, if any’ were arrested for DUL” The flyer goes on to say that I estimate the number

arrested and the number that then “drove themselves home safely.” | wbuld 1§ke to submit to you’

both tapes—I did not bring a tape recorder if anybody would like to listen to it at your
leisure—and transcripts of my testimony and Mr. Berglund’s testimony before Senate and House
Finance committees this session. I have those here if they could be distributed to the committee;
if you don’t want the tapes that’s fine.

SENATOR JUNGE: These were transcribed by whom?

KATHERINE BURKE MOORE: They were transcribed by Senator Marty’s secretary,
and then also by me, since after she transcribed it, I listened again, and actually broke into
paragraphs. Some words that she couldn’t understand I could understand because I was there.
So, kmd of a combination.

SENATOR JUNGE: And so you would—

KATHERINE BURKE MOORE: That’s why the tapes are here.

SENATOR JUNGE: —testify that you think that these are a clear reflection of—

KATHERINE BURKE MOORE: Yes.

SENATOR JUNGE: —an accurate reflection of the tapes.

KATHERINE BURKE MOORE: Yes. And you will see the sum of it i, I italicized
things where I Just summarized generally what was said. I just gave direct testimony when I
thought it was important to this particular issue.

I have highlighted in blue my statements on both of these transcripts where I say that
1,800 people are already being arrested—not as few as two percent, as the flyer attributes to me.
I say nothing about these same people driving themselves home. Now, I’d like you specifically
to take the Senate transcript—and they’re both labeled on top—if you turn to the second page,
it’s actually the back of the first page, and you’ll see two paragraphs highlighted in yellow. That
is Mr. Berglund’s testiinony, and [ feel that those statements before the Senate are very important
statements, if you can follow along. And I quote Mr. Berglund’s testimony: “Okay, now—M:s.
Burke Moose [it’s Moore—he’s trying to make me Scandinavian] testified not really more
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arrests, but, because what is happening right now, as she indicated, is that they are stopping
people for speeding, equipment violations. They smell alcohol. They are given the PBT, and it’s
coming back at .08 or .09. Or they are getting arrested for a speeding vic;latiop or equipment
violation, but these people are not getting arrested for an implied consent violation. What’s
happening now when you drop it, if ybu drop it to .08, they are now going to get arrested for
implied consent violationé. Okay, and when they get arrested for that, there is an assumption by
the Department of Public Safety that, of these 1,800, there will be 1,500 additional convictions,
and that is under current police staffing, that’s currently being stc.>pped now, that the police are
not arresting, even thot‘lgh they have the power to do that. Théy have the power to arrest them
now, but they let them drive home after giving them a speeding ticket, because they don’t believe
they are impaired. But that’s another point.”

Now, there’s a lot more testimony from Mr. Berglund there. Note that Mr. Berglund’s
statements were not said by me in the preceding testimony, and I’d like at some point that you
take the time to compare that. He is the only person who made such statements in committee.
He does attempt to attribute those statements to me, even in committee, but I find a big
difference between Mr. Berglund’s attempt to misquote me in committee and the flyer he
distributed on the Senate floor, and here’s what the difference is._ First, in committee, the
members have the opportunity to hear what I said. I was present in committee, and in fact, as
Mr. Berglund misquoted me, I sat there, in full sight of many committee members, and shook my
head “no.” And, Senaior Junge is the only one who probably noticed me in committee, but I do
that all the time. If someone’s going to quote me or the Department of Public Safety’s statistics,
and they’ré not what I say, I don’t run up there and test:ify,‘I just shake my head, and that lets the
people on the committee know if you want me to éome up and say more, I’m here. Again, I'm
just here to provide the infdrmation that you know. I did that that particular déy.

And number two, I was nbt present on the floor of tﬁe Senate when the flyer was
distributed. Now, there are 67 members of the Senate, and only the thirteen that are on the Crime
Prevention Finance Committee—and unfortunately not all of them were there—had the ‘

opportunity to hear my actual words. The other 54 were presented with Mr. Berglund’s words
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attributed to me. Many of those 54 know that I have the ability to provide numbers to the
legislators. Yet, only my name and my number, 1,800, were provided correctly. The remainder
is the exact opposite of what I have said. - The rest was manufactured—I say was manufactured
by Mr. Berglund, just as he manufactured it in committee.

Shortly aﬁer the flyer was distributed on the Senate floor, and the vote was finished on
the Senate floor, the bill was finished, I asked Mr. Berglund where he got his so-called
information ~that he atuibutéd to me. He stated that it came from my testimony before
committee, and from a telephone conversation that I had with another lobbyist. You have my
testimony before you. You’ll note that that information is not contained in my teStimony. Idid
have a telephone conversation with a gentlemen that I later léamed was a liquor lobbyist. Idid
not state any of the information in that conversation other than the—-attributed to me in that flyer
other than the number 1,800—1,800 people currently arrested. The rest of the information in the
flyer did not come from me.

I feel that Mr Berglund intentionally used my name and reputation to provide false
information. Although I have stated again and again that all 1,800 individuals are currently
arfested, the Minnesota Licensed Beverage Association continues to use different information.

Now, since I’'m the keeper of the driving records, putting fictitious numbers in my mouth
lends validity to the Minnesota Licensed Beverage Association’s arguments. Who else would
have these numbers? If Driver and Vehicle Services provides numbers, doesn’t the Legislature
usually rely on those? Although I am not a lobbyist, I have a reputation before the Legislature.
Attributing false information to me harms my reputation, and it harms the reputatidn between the
Legislature and my entire department. I believe that, in the very least, Mr. Berglund needs to set

the record straight. His flyer is not a mere matter of semantics or misunderstanding. I cannot

believe that. In fact, between the Senate committee and the House committee, the Senate

committee met first, the House committee was to meet the moming of February 12. All ;he
people that follow that bill were before Mary—were outside of Mary Murphy’s committee that
morning. They let us know that .08 was not going to be heard until'that afternoon. I stopped Mr.
Berglund in the hallway, and I let him know the information that I read to you that I quoted from
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his testimony in the Senate—that that’s wrong, that’s not what I’m saying. That these 1,800
people are currently being arrested. He now—a later conversation, he doesn’t remember that
conversation, but I spoke to him again to make sure that he understood what I was saying in
committee. So, I just can’t believe this is semantics or misunderstanding.

I also ask that Mr. Berglund be directed not to distribute that flyer, or the information
which is attributed to me, in any other jurisdiction at any other governmental level. I also have a
national reputation, and I do not want my name and my poéition used to spread false information.

In conclusion, I think we all need to remember what this hearing is about. It is not about
whether you support .08 or .10. It’s about the truth, and the responsibility of all of us, including
Mr. Berglund, not to treat the truth cavalierly or irresponsibly, especially before the Legislature.
Thank you and I’ll answer any questions.

SENATOR JUNGE: Thank you, Ms. Burke Moore. Senator Terwilligef.

SENATOR TERWILLIGER: Thank you, Madame Chair, and, Ms. Burke Moore, thank
you for being here. The question just goes back to your most recent part of your testimony here.
Did you state that you had asked Mr. Berglund not to distribute this—this pamphlet—

KATHERINE BURKE MOORE: Madame— ,

SENATOR TERWILLIGER: —or did I mis_understand your statement?

SENATOR JUNGE: Ms. Burke Moore. :

KATHERINE BURKE MOORE: Madame Chair, Senator Terwilliger. I never saw that

'ﬂyer until Senator Marty brought it out from House chamber, so I had never seen that before.

What [ asked him to do was to not be misquoting me as he had in the Senate committee, and to
make sure he understood what my 1,800 number stood for, that that’s the number of people |
currently arrested, brought in to the station, given an Intoxilyzer test. They are arrested—they
are not given an Intoxilyzer test because of a broken ta;illight. You have to have some evidence
of impairment before a pélice officer could justify arresting you and giving you- the Intoxilyzer
test. |

SENATOR TERWILLIGER: Madame Chair

SENATOR JUNGE: Senator Terwilliger.

15-17



O 0 N O Wn A W R e

[\ N [\ N N N N [\ [\ — [ it it ot s ) Pt — —
o0 ~J (=, W E VS | [\ — O Y= o0 ~2 N W > (V8 ) [\ — O

SENATOR TERWILLIGER: To clarify it then in my own mind, you had not seen this
pamphlet before that, but you had advised Mr. Berglund. Is this what you’re telling the
committee? You had advised Mr. Berglund to not quote you as he had in committee at any
funher time, and that was prior to our taking it up on the Senate floor. Is that correct?

KATHERINE BURKE MOORE: Madame Chair, Senator Terwilliger. That is correct.

SENATOR JUNGE: And Ms. Burke Moore, along those lines, I was curious, did the
House committee occur prior to the Senate committee then'} What order are these transcripts?

KATHERINE BURKE MOORE: Madame Chair. The Senaté committee took place first,
then the House committee. _ |

SENATOR JUNGE: So, after the Senate committee, you went to Mr. Berglund to tell
him this concern about the mim_ber. Then what happened at the House committee?

KATHERINE BURKE MOORE: Madame Chair. At the House committee, his
testimony changes somewhat. He doesn’t talk anything about people driving themselves home
safely. He stays away from that these—iet’s see—I could actually pull it out instead of trying to
go from memory. I’ve actuélly highlighted on the House committee in yellow on the back of the
second page—he does change somewhat. I can read. I’'m Ms. Burke Moose to begin with again
here, too. “She testified that there are additional—1,800 additional DWI arrests or implied |
consent arrests. Not necessarily new arrests, because the people may be—" Now, he heard me,
but then he goes on to “may be stopped now and be arrested for speeding or equipment
violations.” He’s still .claiming that these arrests are for speeding or for a taillight. He’s
claiming that again, I'm not. And they— ' |

SENATOR JUNGE: Have you ever said that to him? Anything about the speeding or
equipment violations, or—

KATHERINE BURKE MOORE: No. Those are what he’s saying. That they’re arrested
for eqmpment violations and speeding.

SENATOR JUNGE: I'm sorry. Continue.

KATHERINE BURKE MOORE: “And they are taken in. They smell alcohol, they are‘

taken into the station and given an Intoxilyzer test.” So, you can—he did hear me somewhat.
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“And they test out at .08 or .09, and they are not being charged with drunk driving now, except

p—

for a very small fraction.” So, his testimony does somewhat change when he gets to the House.
But, when you get to the ﬂyer, it’s back to where he was back in the Senate again. |

SENATOR JUNGE: So, Ms. Burke Moore, let me understand his—tell us again the
inaccuracies in the House testimony. What inaccuracies do you see in the House testimony?

KATHERINE BURKE MOORE: That I am saying that these people are being arrested
for speeding or equipment violation. " |

- SENATOR JUNGE: Okay

KATI-IERINE BURKE MOORE Since he testifies so much, and I only highlighted that
one part, I can’t say that there aren’t other inaccuracies in here.

SENATOR JUNGE: In that paragraph. The rest of it—

KATHERINE BURKE MOORE: But in that paragraph—

SENATOR JUNGE: pretty much follows—

KATHERINE BURKE MOORE: Yeah. Excluding the, you know, the jail days, but
! before that. That’s not my expertise. That comes from, I believe, Sentencing Guidelines, but the
16 § part that I highlighted—
17 SENATOR JUNGE: And then, Ms. Burke Moore, do you recall how long a period of
18 § time was between the House—this House testimony and then the Senate floor debate. Are we
19 talkmg adayora week or—
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20 KATHERINE BURKE MOORE: I believe it only was a day. It was Wednesday mght in
21 { the Senate, and then Thursday night in the House. So, that Thursday mommg—- '
22 SENATOR JUNGE: No, I meant the House committee—
23 KATHERINE BURKE MOORE: I’m sorry.
24§ - SENATOR JUNGE: —and the Senate floor debate.
25 KATHERINE BURKE MOORE: Oh. The House committee was on February 12.
26 SENATOR JUNGE: Okay—okay—
27 KATHERINE BURKE MOORE: And was the floor debate on March 122 1 thought it

128 || was.
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SENATOR JUNGE: So it was about a month’s difference.

KATHERINE BURKE MOORE.: Yes. I do see one—excuse me, Madame Chair—one
difference. That’s that he testified that there are 1,800 additional DWI arrests. No, these have
always been DWI arrests. So that is—is wrong.

SENATOR JUNGE: Not additional.

KATHERINE BURKE MOORE: Not additional. Right.

SENATOR JUNGE: Senator Frederickson.

SENATOR FREDERICKSON: Madame Chair, Ms. Burke Moore. Hon do you define
an'estea? .

KATHERINE BURKE MOORE: How—when I—I don’t kﬁow if I want to say I’m
giving a definition. I get my information on arrests from the State Patrol and from law
enforcement, and what arrested is in these particular cases is that they were actually taken into
custodial arrest. They are taken from their vehicle. They are placed in the squad car, taken into -
the station. And that is the full custodial arrest. Their cars are towed, and at that point, then they
can give them the Intoxilyzer test, which is not the PBT test you get by the road side, but another
type of equipment that reads the blood alcohol content.

SENATOR FREDERICKSON: Madame Chair, Ms. Burke Moore. Are they retained
overnight, then? Are they put in the jail?

KATHERINE BURKE MOORE: Madame Chair, Senator Frederickson. That part I
don’t know, because that doesn’t deal with Driver and Vehicle Services. You’d have to ask law

enforcement directly, because I've never testified to whether they’re detained or kept overnight

in jail.

SENATOR FREDERICKSON: Madame Chair, Ms. Burke Moore. I’m looking over the
material that’s been supplied to us, and in your letter of March 13, down in the third paragraph,
there’s a sentence in there that states: “My testimony clearly states that the 1,800 estimate
indicates individuals which under proposed law will now be charged with DW1.” And I've seen
that 1,800 in the flyer, I believe, that Mr. Berglund distributed. But then I saw in the testimony
before the Senate Crime Prevention Committee another ﬁgure of 1,300. How do I correlate
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those two numbers? How do I reconcile the difference between the 1,300 and 1,800?

KATHERINE BURKE MOORE: Madame Chair, Senator Frederickson. When we’re
asked, the Driver and Vehicle Services, to give numbers for anything, estimates of how
this—whatever law will affect the public, we go into our system and we do the best we can.
Sometimes we have the statistic‘s. Sometimes we have to take what we have and then extrapolate
from there. What we do have on the number of people currently arrested for DWI is 1,300,
because we get over 1,300 reports a year, and that’s a pretty static number. We get those 1,300
reports é year, and if we get two of those on an individual, their driver’s license is suspended. -
Now, where do we get then 1,800 is your question. We know from law enforcement that,
because these people are not necessarily charged with DWI or will be convicted of DWI, that
they’re not consistently sent in to us, and my staff and I have also talked to law enforcement to
say, well, give us a percentage. How many actually get sent in to Driver and Vehicle Services,
and they give us between 50 and 60 percent, actually, of those reports actually get sent to us. So,
we take the 1,300 and we added 40 percent of that to come up with the 1,800 for our estimate.

SENATOR FREDERICKSON: Madame Chair, Ms. Burke Moore. So, the 1,300 is an
actual number from past experience.

KATHERINE BURKE MOORE: Yes, it was 1,300 and there—it’s 1,300 and somethmg,
it’s like 52. I’'m sorry I don’t know the number off the top of my head.

SENATOR FREDERICKSON: And then the—the 1,800 then is kind of a subjecnve
extrapolation of the 1,300? This is a projected number? An estimate? Is that—

KATHERINE BURKE MOORE: Well, Madame—

SENATOR FREDERICKSON: —a fair characterization?

KATHERINE BURKE MOORE: Madame Chair, Senator Frederickson. I need to make
sure | undexstand what you’re saying. I’m not projecting that we now have 1,300 and we’re now
going to have an additional 500. What I'm saying is that we’ve actually always had 1,800
arrested, because law enforcement consistently sends us in between 50 and 60 percent of these
reports. So, if I need to give a number for how many people will now be charged with DWI or
have implied consent lricense revocations, I need to take that 1,300 and factor in that other 40
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percent that aren’t even coming in to us.

SENATOR FREDERICKSON: Madame Chair, Ms. Burke Moore. I’m still not sure I
understand the difference between the 1,300 and the 1,800. In testimony, you said, “we receive
over 1,300 of those a year.” And that’s .07, .08, or:.(_)9. Then—

KATHERINE BURKE MOORE: Madame Chair, Senator. It’s somewhat difficult to
explain, but where that 1,800 number is actually coming is out of a fiscal note, and we always
have to have some number to base off costs of the bill. I have 1,300 and 52, fifty-some—I don’t
remember the éxact number—about 1,300 of those reports a year. But if I'm going to base my
fiscal—my fiscal impact or other agencies’ fiscal impact off a number, and I know that that 1,300
is not the'total set that is out there being affected by law enforcement, that is, testing at .08 and
.09, I then have to factor in what that—the rest of that missing subset is. And that’s where we
get from the 1,300 to 1,800. That group of reports that should have been written and sent to
Driver and Vehicle Services that weren’t. That goes from the 1,300 to the 1,800.

SENATOR FREDERICKSON: Madame Chair, Ms. Burke Moore. That is an estimate,
between the 1,300 and 1,800. '

KATHERINE BURKE MOORE: Madame Chair, Senator Frederickson. Correct.

SENATOR JUNGE: Ms. Burke Moore. The question that came to my mind as you were
testifying is whether you did go to Mr. Berglund to try to cbrrect the information from the Senate
hearing, which is the first oné, and you indicated that you did. Can you tell me some more about
where that conversation took place and some more details of the conversation, including his
response? At least to your recollection.

~ KATHERINE BURKE MOORE: Again, my recollection was it was Thursday morning,
February 12, when a number of people were over at the House, in the State Office Building,
out—to go to Mary Murphy’s committee because .08 was ‘on the agenda. At one point, I saw
him alone in the hallway outside of that committee, and I went up to him and I said, Mr.
Berglund, I said, I"d like to take a moment—and I’m not quoting because this is my recollection,
obviously—1I’d like to take 2 moment to explain what my-—where my 1,800 humber is and what

it actually comes from, and explained to him that these are people currently being arrested, and
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that they are currently taken into custody, they are currently given the Intoxilyzer test. These are
not new arrests. They’re not arrested for speeding violations. 'I'his' is not where the information
is cominé to us from Intoxilyzer tests.

SENATOR JUNGE: Did you say that not for speeding violations and other things? Do
you recall that? -

KATHERINE BURKE MOORE: I think I did. I’ll have to say I think I did that. The
other thing that I did at that point is, in Mr. Berglund’s Senate testimony, hé correctly takes
information out of the first fiscal note on .08, and as we all knov;/, there have been numerous
fiscal notes on .08. And one of the other agencies had used that 50 percent of the 1,800 would be
repeat offenders. So, he correctly quotes c;r—-talks about that in his testimony before the Senate.
He was not, however, informed that Representative Entenza, who was the.author of .08 in the
House, had asked me, because—-asked me to look, do we know what the percent of repeat
offenders are in these reports that we get? And I don’t—I didn’f have a statistic on that, and I
said, “I can go and see what type of estimate I can get onnumberofrepeatoﬁ'enders in
that—those reports where we’re getting our estimate, and that 1,300 that we have. We’ll see if I
can get some type of a repeat offender.” And we were able to come up 15 percent, just from
using a real small sample of what was in the office and talking to my data entry clerks. So, I told

Mr. Berglund at that time, too. I said, “You used the 50 percent in the Senate. I want you to

19 ’ know that there’s another fiscal note you haven’t seen yet, and we really looked at this and we’re

{ Mr. Berglund refers to that 15 percent and refers to, in detail, how I came up with the 15 percent.
He criticizes it, and that’s fine. I don’t have a problem with his criticizing how I came up with
[ the 15 percent, but he does specifically talk about that conversation that he got from me, where
26 |
27}

the 15 percent repeat offenders came from.
SENATOR JUNGE: And that conversation about the 15 percent was the same
conversation you had when you also corrected the 1,800—
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KATHERINE BURKE MOORE: That is—

SENATOR JUNGE: —statement.

KATHERINE BURKE MOORE: Madame Chair. That is correc;.

SENATOR JUNGE: They took place at the same exact time.

KATHERINE BURKE MOORE: Same time.

SENATOR JUNGE: Which was after the Senate heaﬁng, but prior—just prior to the
House hearing— ‘ .
'~ KATHERINE BURKE MOORE: Madame Chair.” You asked me how he reacted. On the .
first part, about the 1,860, my perception is he discounted whaf I said. The part about the 15
percent, he quesﬁoned me quite a bit about that outside of committee, énd then he also said, well,

that’s not statistically correct, or something along those lines, and I don’t ever claim that—the

short time that we have to pull up estimates, they’re not done on a statistical basis. So, I didn’t
have a problem with that.

SENATOR JUNGE: Why do you say he discounted what you said on the 1,800?

KATHERINE BURKE MOORE: He actually really didn’t even comment on that.

SENATOR JUNGE: Do you think he heard you?

KATHERINE BURKE MOORE: I don’t know what he wouldn’t have. It wasn’t loud. I
was speaking directly to him. I was probably less than three feet from him, so I don’t know why
he wouldn’t have heard me unless he chose not to hear me.

SENATOR JUNGE: Any other questions? Thank you, Ms. Burke Moore, for your
testimony. Can you stay in case other questions come later? So, that— |

KATHERINE BURKE MOORE: I believe so.

SENATOR JUNGE: Okay. I think, just in case there are final questions at the end.

KATHERINE BURKE MOORE: Would you like these tapes?'

SENATOR JUNGE: Why don’t we i:ake them and give them to counsel, so that if there is
any question on the verification, we can check that. I do—if I may, I would like to ask the law
enforcement officer, State Patrol, a couple of questioris on what Senator Frederickson has been

following up on. I guess—maybe you could identify yourself for the record. I think that Senator
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1 || Frederickson’s questions are good ones. I guess I just would like to get the official answers to

2|| them, if that’s alright.

3 CAPTAIN MIKE ASLESON: Sure, I’d be happy to. I'm Capta°in Mike Asleson with the
4 ]| Minnesota State Patrol. I’'m assigned to our Mankato district.

5 SENATOR JUNGE: I'll yield, but I think your point between the charging and the arrest
6 || is what I’m kind of interested in.

7 SENATORF REDERICKSON: Madame Chair, Captain Asleson. What does it mean

8 || when somebody is arrested? At what point are they kept in cusiody and spend the night ina |

lockup" And when are they released to go on their way, whether it’s bemg driven home or

CAPTAIN MIKE ASLESON: Sure. Madame Chalr Senator Frederickson. Any time
| we're talking about an arrest as it relates to DWI, it is a custodial arrest. That person
accompanies the peace officer in a patrol car to some type of law enforcement facility. The

; | reason that I say that is that that is the—well, let me back up a second. It’s either to a law

/ 15 enforCemex;t facility or it’s to a hospital to obtain an evidentiary test, because for the officer to
was a specific alcohol concentration, that needs to be done on an evidentiary test, which is an
| | Intoxilyzer, which is not in a patrol car, or a blood test, or a urine test, the latter two which are
f analyzed days later at a lab So, many times, when we get alcohol ooncentratlons back when

_ | 20 |j testing with blood or urme, we don’t even know the results for several days, so those people for
i sure are treated as any DWI offender would be. Now, depending on the jurisdiction that you're

‘ in, you have different ways of processing. It’s our policy, and I think the policy of most law
23 ' enforcement agencies, to book the DWI offender into the county jail. Some Jaxls have absolutely
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they’re under arrest. The other part of that, maybe to clarify this issue, is that any time we read
someone the implied consent advisory, which is our state’s way of saying, we’re going to ask
you to take an evidentiary test, and if you don’t there’s some consequences. There’s also some
consequences if you fail. But peace officers are required to read that word for word, and the start
of that form says: the person’s name, I believe you have been driving, operating, or controlling a
motor vehicle while undér the influence of alcoholic beverage, and you have been placed under
arrest for that offense. The only way that that would not be read is if there’s an accident, if
there’s been some kind .of crash. So, either way you look at it, whether you’re looking at it |
because of the advisory that’s read ahead of time, or whether you’re looking at just the fact that -
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they’re removed from their car, their vehicle’s towed or left locked up, it’s a custodial arrest.
SENATOR FREDERICKSON: Madame Chair, Captain Asleson. And—you stated you
wouldn’t know for a few days or several days what the actual blood alcohol content would be?
CAPTAIN MIKE ASLESON: Madame Chair, Senator Frederickson. That’s partially
correct. To make sure I’m understood, that’s only if a blood or a urine test were the test that is
offered and then elected. Ifit is a test on an Intoxilyzer, then certainly, shortly after the officer
and the driver get to the station, there’s the opportunity to call an attorney and so forth, but the
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17§ test results from the Intoxilyzer are known pretty much imn:iediately.
18 SENATOR FREDERICKSON: Madame Chair, Captain Asleson. If that Intoxilyzer test

| comes back with, say, .07, .08, what happens to the motorist—the person?

CAPTAIN MIKE ASLESON: It’s been my experience that they’re treated the same way
| as if they’d have tested over .10, because that driver has been arrested fdr being under the

| influence of .alc_ohol. Now, I’'m not suggesﬁng that there aren’t plea negotiations that occur ata
23
24
25 |
26
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less than the per se limit, but they’ve also got some alcohol on board, and ot"ﬁcers are very
concerned about letting people like that drive, just because of the liability, even when they’re not
going to arrest them. So the notion that people who are in fact arrested for being under the
influence, taken into custody, and brought to a station and then allowed to drive. That’s not the
way it works.

SENATOR JUN GE: They’re never allowed to drive “home.”

CAPTAIN MIKE ASLESON: Well, that’s true. For one thing, they’ve been separated
from their vehicle. I know of—I’ve been on the Patrol for 21 years. I’ve worked in both metro
and rural, and I’ve never known a driver to be returned to their vehicle so that they could drive
because of a test result. N.ever. Not one case. -

SENATOR JUNGE: So, the statement that was made here about—that they—.that 98
percent drove themselves safely home or wherever they were heading before being stopped.
Would you comment on that statement?

* CAPTAIN MIKE ASLESON: That would be as inaccurate as it could possibly be. I've

| never seen that happen. The people are not allowed to continue. In order for those people to
have been tested, and we would have any knowledge that they’re .08 or .09 or .07, whatever the
| test may be, we’re talking somebody that’s been in custody, taken from their car, probably

SENATOR JUNGE: And, I think that the point that Mr. Berglund will make is that—that

these people will not be—are not charged. Is that—1I mean, it is the same procedure you’re
talking abou'r, whether or not they are later charged for DWI.

CAPTAIN MIKE ASLESON: Madame Chair. I’m not sure I understand the question.
SENATOR JUNGE: Okay. I’m trying to get fo the charge issue.
CAPTAIN MIKE ASLESON: Sure. | |

" SENATOR JUNGE: So—so, they’re arrested, and they’re in custodial arrest. Okay.
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CAPTAIN MIKE ASLESON: They’re still charged——-Mada.me Chair. They’re still

p—

charged with driving under the influence of alcohol, subdivision 1, clause (a), of the DWI law..
The only difference between that and a test above .10 is they’re not charged with the additional
clause, clause (d) or (e), that says it’s illegal to drive with an alcohol concentration above .10. |
They re still charged with the basic driving under the influence of alcohol. Now—so, they’re
charged with DWI. That can take a couple of forms, depending on their record. Ifit’s a
misdemeanor charge because the driver’s got no prior records, it doesn;t elevate to a gross

misdemeanor. They’re issued a citation, or they’re tab charged at the jail. In some counties,
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however, if they’ve got a prior DWI, for example, one in five or two in ten, that county may not

allow any kind of tab charging. Instead they’ll have the officer prepai'e a report that goes to the
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11 , prosecutor to have a formal complaint drafted, and it’s at those times, where the prosecﬁtor
| becomes involved and goes, you know, with this test, there may be a bettet alternative, so that
13 || they’re not in fact prosecuted for the original charge, but they’re charged with that. They’re
charged with DWI by the officer. |
SENATOR JUNGE: So they’re all arrested and charged with DWI, but not necessarily
| DWI at the .10 level. |
CAPTAIN MIKE ASLESON: Yes, and that’s been my experience. And, Madame Chair,

20 || therefore am arresting you. For them to one hour later, just because the test doesn’t come back
21 ’ above .10, they -would'charge them with something less is really saying, what I did at the very
22 || start of our meet doesn’t make any sense; In other words, I've changed my mind. I guess you’re
23 || really not under the influence. The test is not the basic requirement of the arrest. The arrest is
24}l made based on the opinion of whether somebody is under the influence or not. The test helps

25 || support that, or if it’s over one-oh, it supports it even more heavily, but it’s the officer’s opinion
26 | that starts and carries the arrest through. Just like if there were no test taken at all. |

27 | SENATOR JUNGE: Okay. Thank you. That helps me to just understand the process

28

| better. Alright. Senator Marty, are there any further witnesses or do you wish to make any final
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points before we move on? »
SENATOR MARTY: Madame Chair. No other witnesses, and, again, I think we’ve had

a good summary of what the concern is. Again, the question is if this was knowingly distributed

'false information or if it was, I’d call it, reckless disregard for the truth, given the fact that, as

Ms. Burke Moore pointed out, after the Senate hearing, in which he was clearly misstating what
she said, she corrected him, and the House language, whether he remembers the conversation or
not, refers to part of their conversation. He quotes her in pért of that conversation, and the other
part, he did change some of the language in his testimony which woﬁld reflect that, and then
when the flyer came out a month later,_ it's back to the first version. I guess it does suggest
extremely careless, if not intentional. I guess that’s the issue the committee will have to wrestle
with when it gets to that point.

SENATOR JUNGE: Okay. Thank you. At this point, then, Mr. Berglund, we will move
to your response to the complaint, and I want to suggest that yéu’re entitled to have witnesses if

you wish, and also to have counsel present.

JOHN BERGLUND: Thank you, Madame Chair. I just wish the committee to be present.

SENATOR JUNGE: And please identify yourself for the record.

JOHN BERGLUND: Thank you, Madame Chair and committee members. My name is
John Berglund, the executive director and legal counsel for the Minnesota Licensed Beverage
Association. Let me begin where you left off, on the differences, and, I submit, confusion,
between the words arrest and charge, and I submit to you that you even had some contradictory

statements, if I jotted them down correctly today, in the previous testimony.

But let me begin by saying that, Ms. Burke Moore and I did have that—a conversation. I
think she said I denied saying there was ever a conversaﬁdn, and that would not be true. We did
have the conversation and I remember it quite well. And during that conversation, she did come
over to me to talk, and she approached me as she indicated, to—what I think she intended to do
was clarify the number or definition of arrest, because she indicated. essentially that these were
1,800—or charges, or whatever, and I said 1,800 new arrests, and she said these were not new

arrests. And in fact if you’ll see in her testimony, where she dotted in blue, she said that
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these—these are—we don’t—these are not additional arrests because these people are already

[y

being arrested.

She says in a couple of places that these people are being arrested. My point was that
what’s the purpose of the arrest? What'’s the purpose of the stop? Are they stopped for
speeding? Are they stopped for an equipment violation? Beéause I believe, and Ms. Burke
Moore said that you have to have some evidence of impairment before an Intoxilyzer test. I may
be wrong, but I believe thét’s not correct. Okay. And that’s my knowledge. My experience says
that if you are stopped for speeding at 2:00 in the morning, if you are stopped at a Apublic safety |

O 00 N N W R W

10 § check equipment—and if there is a strong odor of alcohol on the driver, I believe that’s probable
11 { cause for the officer, if they so choose, to givé the hand-held portable breath test, because it is

12 §§ against the law in this state to drive over .10, whether or not there is any evidence of impairment.

1 So, even if there is no evidence of impairment in the stop, they give them the test. If it blows a

| fail, that is certainly grounds to take then; in for a real test. Into the police station. Now, if, in
the real—if in the police station, they tested .08, our point, or our question, or our belief
was—was that then the ofﬁéer has not charged them with DWI. The—after the test, they are not
| arrested for DWI. They are not charged. Even though the officer had—the DWI law says two

| things. One, it is against the> law to either drive while impaired or to drive with a blood alcohol

19§ of over .10. So, the point was, if these people are not being charged, is it not a reasdnable
| conclusion to say that the law enforcement officer stopped them, is it not reasonable to say that

23 ‘ did not. But chose not to.

24 i Now, here is what confused me, and I’m not sure which is the case. I believe the

| licutenant testified that these people are still charged with DWI for under the influence. And

| they certainly have that option. The police can do that. But in Ms. Burke Moore’s letter, dated \
| March 13, toward the last—the first page—toward the last paragraph, she says, “My testimony

check point, and I believe they exist—not sobriety check points, but public safety check points to )
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now be charged with DWI. They are currently arrested but are not charged.” Okay? Thatis in
contradiction to what the lieutenant said. So, if they are not charged with DWI, then what
happens? Is it not reasonable to believe that these people are given their ticket for speeding, for
whatever it is, and sent home? |

Now, if they cannot drive their car home, because they’re separated or if they don’t get a
ride back, and they may get a ride back to their car, I don’t know. The lieutenant said that
certainly he’s not aware of that, and it’s not his policy and I wouldn’t question that with him.
But, let’s say they call—okay, they just tested a .08. They couid write a ticket, right then and .
there, for DWI, driving while under the mﬂuenoe, but, according to Ms. Burke Moore, they are
not charged. They are no longer under arrest after the test, and they are—reasonably, | thmk we
can assume, they are released. Ticketed and released for whatever the ticket is for. So, they’re

| released and let’ s‘ say they call a spouse to come and pick him up. Say it’s a man that was
| arrested. And ten minutes later she comes down to the station after testing for .08, and he gets in
the car and says, “Move over honey, I'll drive.” He was not arrested for impaired driving. He is '
§ not violating the law to get behind the car and drive.

'So, the primary—the confusion between arrest and charge, and I certainly will say today,

| and that’s what I said before, 1 thought that particular confusion was a matter of semantics. I
| certainly will say charge is the more appropriate word, and I certainly will be using the word

charge. When we used the word arrested, we meant arrested for DWI after taking the test. And
in Ms. Burke Moore’s—in her letter and testimony, they are not arrested, or at least not charged
aftter taking the test, and that’s what we meant by that. In fact, let me distribute for you a portion

| of one of the recent fiscal notes, and as Ms. Burke Moore said, there’s been a number of them.

In this fiscal note, and I just have portions for you, the relevant portions—page 19 and 22—there

[ are departments of the State of Minnesota that uses the word arrest, like I did. Okay“.7 AndI’ve

highlighted them in yellow for you. One says the Depamﬁent of Public Safety—and this is
either Gorrections or Probation, but it’s signed off, I have the person who signed it off Shan
Burt—the Department of Public Safety predicts that an additional 1,800 arrests will occur ‘
because of this bill. And then on the next one, on page 22, the Department of Public Safety
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estimates that lowering the alcohol limit would result in approximately 1,800 additional arrests
each-year. So,if I was confused over the terminology, so was other departments. I used the
word arrest. I should have used the word charge, but I certainly intended arrest. And I don’t
think the meaning is lost, that if, after they take the test, they are not arrested for DWI or for
impaired driving, then they are not charged, and that is the point that we are trying to make.

Let me move on, if I may, to what I believe is the basis of the complaint. Let me begin
by saying that for 16 years, I have represented the interests of the Minnesota Licensed Beverage
Association before this body. For 16 years, I have worked on a variety of issues. This year, in
fact, I've had at least nine other issues that [ have worked on specifically other than .08. For 16
years, I have shared a lot of information with legislators. Hundreds of pages of documents and

| flyers and studies and information. This year, in fact, on .08, I have been involved in over 20
pieces of information or flyers or documents on that issue alone. For 16 years, I believe I've

| enjoyed a good reputation for honesty and integrity. A week ago last Thursday, on the Senate

| floor, I had a flyer distributed with the name of our association on that contained an inaccurate

| statement, and as stated in the—and I deeply regret that. I take responsibility for it. I sincerely
i apologize now, as I did publicly to the members of the Minnesota Senate, and as I did privately
i to Ms. Burke Moore by létter.

The only reason for the delay in sending that apology—the only reason—was that when I

going to hit next. I didn’t know the procedures and protocol. I didn’t understand this process. I
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should have sent it right away, but I held back a few days to talk to other people to see what they
had suggested how I proceed. | '

The complaint before you identifies one statement. That statement is that 98 percent
drove themselves safely home. And if I may abbreviate it, I'm just going to put down 98 percent
drove hofne. That is the statement in the complaint | believe that we’re focusing on today. That
was attributed to Ms. Burke Moore, even though one attorney called me, looked at the document,
and he claimed, well, I don’t believe that that’s attributed to her because it’s not in quotes and
there was a comma. Well, maybe it can be looked that way. Cgrtainly it’s not clear and certainly
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it’s inappropriate, and certainly any attribution is wrong. So, 98 percent drove home.

o
o

The question, as stated in the complaint, for you to determine as a body, the question is,

[
[

for the sub—the question for the subcommittee to answer whether I knowingly furnished this

—
N

inaccurate statement. Okay? So the question issued before you is “knowingly.” As I understand

[
w

the rules from Mr. Wattson, the burden is on the complainant, by clear and convincing evidence,

[
=S

yet I still wish to respond and tell you why I—I know it wasn’t knowingly, and why I hope you

b
W

know it wasn’t knowingly. The answer is it absolutely was not knowingly, and there are three

16 § reasons, I submit, why it was not knowingly. ‘
Number one. My reputation for 16 years. .08 is a big issue for our members. It is not the

{ that I had to decline because I did not have time. I’'m not an alumni of Hamline, but they asked
me, I believe, because I've participéted in the intern program, I *ve had a few of their

| students—Ilaw students intern with me, and I'd like to believe they gave back good reports as to
our reputation, honesty and integrity.
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Number two. On that flyer, we put our name on it, and we identified the source of a
portion of that—or that 1,800 figure, if you will. Ask yourselves, why would we put our name
on it, why would we do that, why would I do that, if I knew it to be fals;e? Well, a cynic might
say timing. You did it so that it goes on the Senate floor on Thursday, and it can’t be corrected
until it’s too late. Don’t believe that. Don’t believe that for the following reasons. First, as Ms.
Burke Moore, I think, tesﬁﬁed, she was outside the Senate chambers during the debate. She’s
been at all the hearings. She was at the conference committee last year. I certainly anticipated
that she would be outside the Senate chambers. I certainly anticipated that if there was |
something wrong, it cbuld have been corrected immediately. -The fact that Senator Marty stood
up a few minutes later after it was distributed and said, I jus;c talked to 'Ms. Burke Moore and this
is not correct, that did not surprise me. The timing, the quickness of the correction. And I’m
delighted and pleased that he did correct it. However, I was surprised that it was corrected
because I did not know that it was false. And let me also add that that flyer was not drafted or

intended for the Senate floor. I will show you in just a minute that that flyer was intended for the
Senate Crime Prevention Committee, and we simply didn’t get it done in time. We didn’t get it |
| done in time, and I had the flyer, and I went to a little meeting with other lobbyists interested in

| my position, and some of them in the room today, and I said, I’ve got a couple of pieces of

| the Senate ﬂo:)r, and I concurred.

The third reason why this was not done knowingly, and I believe any reason by itself
could be sufficient to tell' you in my heart that it was not knowingly, but I believe collectively

| they also say not knoWingly. The third reason is, I did not draft or produce the flyer. Now, I do
| not—that does not mean I abdicate responsibility. I do take full responsibility for it, for the
| inaccuracy and for the apology, but as it is relevant to the issue of knowingly, I did not draft or

produce the flyer. The chronological order was that Ms. Burke Moore had a conversation with
the lobbyist for the Beer Wholesalers. She had a conversation with him. That lobbyist contacted

me, called me, and said, gee, we’ve got some interesting information, and what he told me was
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1 | that he talked to Ms. Burke Moore, and I have a letter from him to me indicating this, if you need
it, that he talked to Ms Burke Moore, and that Ms. Burke Moore said these 1,800 estimated
would be new arrests or charges for impaired driving, that “very few, if z;.ny, are now being
arrested or charged after the test” and that only two to five percent are being charged. What I
did—I called a gentleman by the name of John Doyle in Washington, D.C., who contracts for our

national association, the-National Association of Beverage Retailers, and I asked him for help.
So we’ve got some information here, and I’m not sure where to go with it or what to do with it.
Can you help? He said, sure. He can put together a flyer. And this was approximately two |

| weeks before—approximately two weeks before the Senate—the Senate Crime Prevention
| Committee, which occurred, I believe, on February 20, a Friday. I called him a few days before

some corrections here, or edits, so we can try to get it to you in time for the committee meeting.
| 1immediately faxed that to the Beer Wholesalers lobbyist, with a note to call me as soon as he
| gotit. Idid notgeta call _ﬁ'om the Beer Wholesalers lobbyist, so I called him on his portable
phbne, and on his phoﬁe, I asked him the question that stood out to me, and that‘was, the first
| paragraph, where it mentioned .07, .08, or .09. I know that that had come from the Beer
| Wholesalers lobbyist, because he had mentioned that figure to me, that there were 1,800 people
| testing out—estimated testing out, as he said, at .07, .08, or .09. My recollection in Ms. Burke
Moore’s testimony was that it was .08 or .09, so I looked in the fiscal notes, and I believed I read
the fiscal notes to say .08 or .09, and I asked the lobbyist, I said, you know, I think that .07 is
I incorrect, and I said, I just checked the fiscal notes and I think that shduld be deleted. He said,
fine then. If you believe that, delete it.

SQ I—and that was it. I left it at that. In my haste, I then called John Doyle in
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1 || Washington and said, two changes—delete .07 in the first paragraph, and at the bottom, instead

of putting my name personally, put the assbciation name, which I thought more appropriate. He

Spear’s Crime Prevention Committee. I tucked the flyers away intending on using them again to

2
3 || got these out to our office. We did not get them in time for the afternoon hearing before Senator
4
5

just put in the mailbox of Senators a few days before the Senate hearing.

I would like to conclude, and I know I have a lot more to say, and a lot more in my mind.
7 § I'm certainly 'very bothered by this. I’m sick about this. I apologize deeply for this, and I
ol .
|
10|
11

certainly have a lot going on in my mind, and I’m not sure where to go with it, and maybe
something will come later should there be additional testimony. I do apologize to Ms. Burke
Moore, and I do apologize to the members of the Minnesota Senate.

In conclusion, is that 98 percent drove themselves safely home—was that a correct

; Absolutely. Was it done hastily on our part? Absolutely. Was it careless? Well, I certainly
| believe it was. Did it create any harm? And while that is not necessary, as Senator Marty said in

SENATOR JUNGE: Thank you, Mr. Berglund. One question just comes to my mind.
| Did you ever ask Ms. Burke Moore to just review the flyer before you put it out? Just to see if

JOHN BERGLUND: Thank you, Madame Chair. Let me digress for just a moment. I

| forgot somethmg When I mentioned earlier i in my opening comments about the stop for

To answer your question on this, I did not share the information on the flyer with her.
Should I have done that, in retrospect? Would I do that in the future? Absolutely. Ido know,
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though—I didn’t for a number of reasons, and I’'m not sure which, whether it was simply haste,
because I had, like I say, over 20 documents that I was working with and helping produce or
producing myself on .08, and this was just one of many. I do know that, as she indicates in her
letter, that Ms. Burke Moore is—and I certainly respect her for that, but I disagree—she’s a
personal and professionai advocate for .08. We believe she said something that would say that
1,800 were not impaired bepause they were not charged, and the officers, we believe, would have
charged them if they would have been impaired. But I did not, and I was wrong for that, and to
use her n@e, and I would not do that again. | | ;

SENATOR FREDRICKSON: Madame Chair, Mr. Berglund.

SENATOR JUNGE: Senator Frederickson. '

SENATOR FREDERICKSON: In the—in explaining to us how this flyer was produced,
you said, I believe, that you were not responsible for the content.

JOHN BERGLUND: Oh, I'm responsible for it all, Senator Frederickson. I’'m simply
saying I den’t draft or produce it.

SENATOR FREDERICKSON: Madame Chan' Mr. Berglund. Let me rephrase the
question then. You accept the responsibility. I understand that. But, you were not the one that
drafted this flyer, and you did not do the research or obtain the information for the content. So,
who was respohsible for the content?

JOHN BERGLUND: Madame Chair, Senator Frederickson. Tha.nk you for the question.
It was three-way deal. It was the Beer Wholesalers lobbyist who got the information, told me |

about it. I called John Doyle in Washington, asked him to do the flyer, and I also asked himto

talk to the Beer Wholesalers lobbyist. They did talk. They had met before. They knew each
other. They did talk, and those two talked and the flyer came out, and when I got it, I believed it
to be correct. | _

SENATOR JUNGE: Mr. Berglund, did you suggest that he talk, perhaps, not to the
lobbyist, but to Ms. Burke Moore?

JOHN BERGLUND: I did not suggest that.

SENATOR FREDERICKSON: Madame Chair, Mr. Berglund.
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SENATOR JUNGE: Senator Frederickson. ‘
SENATOR FREDERICKSON: So, would it be a reasonable assumption that most of the
information comes from the Beer Wholesaler, that individual, because I would assume Mr. Doyle

-did not have first-hand knowledge of the conversations and testimony before a Minnesota Senate

Committee?

JOHN BERGLUND: That would be correct. I have a letter from that lobbyist, if you

nee_:d to see that, as to hié conversation, from his tecollecticlm, with Ms. Burke Moore.
' SENATOR JUNGE: I think that would be helpful information.

SENATOR NOVAK: Madame Chaﬁ, before I leave—

SENATOR JUNGE: Senator Novak.

SENATOR NOVAK: Again, reflecting on the debate, I guess this question has been
answered, but I was trying to recall, too, the flood of paper at the time, from both sides, and one
of the questions I was going to ask, I guess that has been answered, is how many different
documents were provided to members of the Senate on this position during the debate? For the
record, that’s 20?

JOHN BERGLUND: I think I counted 20 or 21 that I either drafted or assisted in
drafting, that we had our name on, and I have all those with me.

SENATOR JUNGE: Has Ms. Burke Moore seen a copy of the letter from Mr. Carlson?

JOHN BERGLUND: I just handed that to her now. I just got it two hours ago—

SENATOR JUNGE: I'd like to hear her response.

JOHN BERGLUND: —absolutely. I just got it a few hours ago.

SENATOR JUNGE: Is Mr. Carlson any relation to the Governor?

JOHN BERGLUND: Ah, I believe he is.

SENATOR JUNGE: What kind of relation to the governor?

SENATOR JUNGE: Ah—{reading] “Ms. Burke Moore never said to me that 98 percent
of the people arrested drove themselves home. I never related that figure to Mr. Doyle. I can
only assume he took it from her quote of two to five percent that were charged.” Would you

have—does that not mean something?
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JOHN BERGLUND: Madame Chair. I did not know that until after the fact. I did not
know that that was not transpired between Mr. Carlson and Mr. Doyle until after the fact, until
after the—we were notiﬁed it was incorrect. |

SENATOR JUNGE: I would like to ask, at some point, Ms. Burke Moore some more
questions. I want you to take a look at that, and have some time to look at that, but—and I think
you raised an interesting issue about the difference between charges and arrests that I actually
had thought about earliei', but there seemed a confusing—sbme inconsistencies in that that | want
to clarify. ‘

But this is the area of concern that I’ni going to zero in on, for me, is that we have the
Senate hearing, and then shé had a conversation with you to correct your Senate testimony, and
she told you, she explained to you what the 1,800 was, and it appears from the House testimony,
which occurred just after your conversation, that you indeed heard her, with the exception of the
arrested for speeding or an equipment violation, that you did indeed change your language to be
more consistent with what she was telling you, that there are 1,800 DWI arrests or implied
consent arrests. And so, it appears to me you heard it, because you talked about it in new
language, and then, you say that, if I understand your testimony, that this brochure had been
prepared prior to the Senate committee, probably prior to this conversation, but then, why |
wouldn’t you have gone back, then, in light of that conversation, and looked at the flyer prior to
any further use being made? If it indeed was based on earlier information that was corrected,
why did you not, based on that correctidn, revise the flyer?

JOHN BERGLUND: Madame Chair. What was corrected?

SENATOR JUNGE: If—okay, maybe we can just step back. It’s her testimony that
she— ' | ' | |

JOHN BERGLUND: What are you reading off of?

SENATOR JUNGE: It’s her testimony that after the House Judiciary—.or, prior to the
House Judiciary Committee, that she visited with you about your Senate testimony, saying that
your number and your interpretation of the number was inaccurate.

JOHN BERGLUND: Mm hmm.
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1 SENATOR JUNGE: And then—and it appears to bear that out, because the
House—your House testimony uses the language she was trying to convey to you, at lease
partially.

JOHN BERGLUND: Mm hmm.

SENATOR JUNGE: Okay. Now, I recognize from your testimony that you’re saying this
flyer was actually put in the works prior to this conversation you had on the House.

JOHN BERGLUND: That is corr;act, Madame Chairman. But—I understand the question

now.
SENATOR JUNGE: So, why didn’t you go back, then, based on the information that you
apparently heard here on the day of the House to fix it in here? .
JOHN BERGLUND: Well, I don’t thmk—Madame Chair. I don’t think my testimony is

| these people may be stopped now for speeding, etc. - But, my point was—is that these are DWI

| arrests. Again, my confusion—my point was—was that after the test, after the test, they
basically were then arrested for DWI. After the test they were anésted. I used the word arrested
when I should have used the word charged. I don’t think it takes away from the meaning, or,

| certainly, that was not our intention. The point is, these people took the blood alcohol test

i thi'ough the Intoxilyzer, I'd assume, and they hit .08 or .09, and they were not charged. They
were no longer under arrest for DWI for purposes of prosecution. And that was our point. That
the police ofﬁcc.;rs who could have given them a tab charge, could have wﬁtten a ticket for -

point, and I don’t believe that point is inconsistent from that testimony to the flyer.
SENATOR JUNGE: Okay. There may be more questions. Can you stay around, too,
because | want to— .
JOHN BERGLUND: I won’t go anywhere.
SENATOR JUNGE: —get Ms. Burke Moore’s response now—
JOHN BERGLUND: Sure.
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SENATOR JUNGE: —and are there any other questions at this time from the committee?
Mr. Berglund, before you go, I just am taking a look now at the transcript of the House, which
was February the 12th, and that is the day, at least it has been identified as the day, that you were
contacted by Ms. Burke Moore to correct the information, and now I’m looking at the fax, and
I’m seeing that it’s 2/19, which is a week later, and so, now I'm seeing that this, at least the 2/19
date maybe was prepared earlier, but the 2/19 date seems to supersede both the Senate hearing
for which you say it was prepared and the correction. o

' JOHN BERGLUND: Madame Chair. That is corréct. But you’re failing to understand
that when Ms. Burke Moore talked to me, that I did not understand her correction, what she was
trying to say. She said two things. She first talked about saying these are not new arrests. And
I’m saying, well, of course they are. They of course are new arrests. At least, they are new
arrests for the purposes of prosecution. Okay? They are new arrests. They test at .08 or .09, and
then they are not arrested, or they are no longer under arrest, and I disagreed with her.

SENATOR JUNGE: Then you had a disagreement— |

JOHN BERGLUND: And in my testimony—

SENATOR JUNGE: —about this.

JOHN BERGLUND: —in my testimony, I still used—shortly thereafter, I still said there
are 1,800 additional DWI arrests. Again, the proper word should be charged, but I don’t think it
changes the meaning of what we were trying to convey. The second thing she told me, as she
correctly indicated, was that they' did a survey of the 1,800, and they believed only 15 percent
were repeat offenders. Now, that’s very relevant to the ﬁscal cost. I based my testimony, and as
she indicated I disagreed with that, I said it was 50 percent repeat offenders based on the fact that
about 50 percent of all DWI arrests in Minnesota are repeat offenders. She indicated in their |
sampling of the 1,800, they estimated 15 percent. I asked her—and we started focusing on that
issue, because that was the fiscal concern for that hearing. I asked her how big of a sampling was
it. I believe she said 25 people. And I said, 25 out of 1,800 or 1,300 is not a very big sampling,
and is not much to go on. So, I still am going—I told her, I think, I am still going to contend that

it’s closer to 50 percent, and we were primarily working on the fiscal element, and we disagreed,
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and we had some confusion over the term arrest versus the word charge. Okay? In no way did
[—did I intentionally move forward with something that I believed was incorrect. I believe that
these people were now being arrested, and that’s why I didn’t make the correction when the facts
came later, were now being arrested after taking the test for DWI. Again, the technical word
should be charged. But the point—the message that we were trying to convey is—is that
they—after the test, they were not charged or arrested for purposes of prosecution, and our
contention was, because the police officers did not believe they were impaired, otherwise they
could have and should have charged them with driving while under—while being impairedv.

SENATOR JUNGE: Can1 just clarify the dates when this flyer was prepared and for
what purpose? Was it prepared on 12/19? Is this the first time that you saw the language of the
flyer? On 2/19.

JOHN BERGLUND: That date would be accurate. That date would be accurate.

SENATOR JUNGE: Okay. Now, you said it was going to be prepared for the Senate
Crime Prevention Committee, which apparently took place a full week prior to that.

JOHN BERGLUND: It took place February 20. And you’ll see, that’s the purpose—they
were to overnight it to me, to try to get it to me in time for that hearing. ‘

SENATOR JUNGE: Okay. Let’s see. The transcript says, maybe these dates are
incorrect.

JOHN BERGLUNDi_ I’ve got—you’re—what happened, a little bit unusual, is that the

‘Sénate Budget Committee heard it first, before the policy committee.

SENATOR JUNGE: Okay. Finance Committee, that’s what it s.
~ JOHN BERGLUND: The Policy Committee, with Senator Spear, heard it on February
20.

‘SENATOR JUNGE: Okay.

JOHN BERGLUND: I believg the other—and Ms. Burke Moore, I bélieve, had the
accurate date. I believe it was F ebruary 12 and 13. Itwasa Wednesday and a Thursday.
Wednesday in the Senate, and Thursday in the House, and I may be incorrect, and digress, and
it’s not relevant, but in those 24 hours, the fiscal note changed significantly. |
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1 SENATOR JUNGE: Okay, now, I do understand what you’re trying to say about the
confusion between charge and arrest, but my question now would be, how do you get from there
to a fairly sweeping statement that 98 percent drove themselves safely home—

JOHN BERGLUND: I should have inquired of Mr. Doyle and Mr. Carlson, and I didn’t.

SENATOR JUNGE: So you just didn’t bother to take any steps to check it?

JOHN BERGLUND: No, first of all, I assumed it was. . .it was correct that if these people
aren’t being charged, they’re going home, whether or not they’re driving their own car or their
wife comes to éct them and they move over. But I just assumed that and I didn’t bother to
correct it, whether it was attribution to Ms. Burke Moore or not and I should have.

SENATOR JUNGE: But didn’t you just testify that you and she had at least, at a

minimum, a disagreement about th:s issue.
JOHN BERGLUND: No, Madame Chair. We only disagreed about the word arrest,
| whether these were new arrests and over the repeat offenders, the percent of repeat offenders and
I don’t beheve, I know we never talked about whether or not they drove home afterwards. We
? just didn’t talk about that.
SENATOR JUNGE: Okay, so you didn’t talk about it but you still allowed that to be put
| in a flyer? '

JOHN BERGLUND: Correct.

SENATOR JUNGE: —being basically attributed to her?

JOHN BERGLUND: That is correct.

SENATOR JUNGE: That does cause me some concern. I guess the questidn I would ask
there is what level of accuracy would you want to attain at least in checking on those facts.

JOHN BERGLUND: Again, the statement could be true, Madame Chair, that these
people drive home and again, if not their own car, that someone comes and picks them up and
they drive or they stop at a convenience store and they buy cigarettes and they switch the driver’s
seat or whatever. The problem was in having the attribution to Ms. Burke Moore. That was

wrong, that was incorrect and that slipped by me. And for that I deeply regret and deeply
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SENATOR JUNGE: Okay, are there any other questions by either committee members,
Senator Marty or Mr. Wattson? ' ‘
SENATOR MARTY: Mr. Berglund, I think earlier you said something about you were

saying—things to Ms. Burke Moore and to members of the Senate and I understand what you're

saying, I hear you clearly.on that, you said something about the term reckless or careless in terms
of not checking these facts out. Can you restate how you characterize the production of the flyer
and the role of distributing this? You'’re saying it was not knowing butA it was, I think I saw the
word, it was done hastily, I think my note said and did you use the word reckless?

JOIfII*I BERGLUND: No, Madame Chair, Senator Marty, I used the word careless. I kick
myself, I kick myself then and now for allowing even the question, for this question fo even

arise and had I believed, had I any intention of knowing that this was incorrect I would not have

| allowed it to proceed.

SENATOR MARTY: Madame Chair, Mr. Berglund, dropping back from the issue, that

i seen you in many hearings on this issue and many debates on the issue. You kept focusing on
the fact that I used, and I only quoted one thing this 98 percent figure, I think that was, may have
| been the only fact I gave in the brochure that I was challenging the accuracy of it. I think I

i referred to a number of times the entire flyer focused on the fact that law enforcement officers

| don’t consider you impaired there and I know you’ve seen National Highway Traffic Safety

Administration says that virtually everybody is substantially impaired at that level. You’ve
heard testimony from I think, Captain Asleson and others over the last couple of years on what

1 law enforcement officials, some of whom thmk this should be changed to .08, some of them do
24 §
25
26|

not. I think that’s very clear there’s not unanimity of opinion there, but you used, or the flyer,
uses very strong language, the majority of people driving at ;08 or .09 were deemed by
experienced law enforcement officials to be safe enough to drive, while it’s benign behavior. I

27 ! guess my point is throughout the entire thing you’re talking about overriding the judgment of -

28 \ trained law enforcement officers. And my question is aside from Ms. Burke Moore, but I don’t
|
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know if Captain Asleson or who has testified in committee in the past couple of years, but during
all that testimony, dq you think it’s safe to say that they’re calling this bepign behavior and that
it’s overriding the judgment of trained law enforcement officers?

JOHN BERGLUND: Madame Chair, Senator Marty, we concluded that either one of two
things were occurring, either these drivers were impaired and were being charged or being
arrested after the test or being charged, or they were not. And if they were not, it’s because the
officer did not believe they were -impajred. It was either oné or the other. If not, then you need
to ask of the body, “Why are officers finding people at .08 or .09 and not charging them if there"s
evidence of impairment?” ‘ ' ' B

SENATOR MARTY: Madame Chair, Mr. Berglund, one of the reasons I have been
suppdrting .08 legislation is because I frankly think when law enforcement officials are stopping
people as impaired and arresting them and the federal safety agency is saying they’re virti:élly all
impaired, that indeed we ought to make it so that it’s easier to charge them with an offense they
can prosecute on because the standard is there I think you know as well as I do that there are
plenty of attorneys who if you’re at .09 even if you are impaired, that they can get you with
something perhaps carele'ss'dﬁving or something, instead of a DWI conviction. I guess. .

SENATOR JUNGE: Senator Marty, I caution you, I don’t really want to get in the merits
of the .08 debate. I don’t think that’s appropriate here. |

| JOHN BERGLUND: Madame Chair, just to briefly respohd. I think Senator Marty is
just assuming that all these péople are stopped for impaired driving. We don’t have.evidence of
that. We don’t know that. And the second question is, the whole impainhent issué is still A

matter of somewhat some subjectivity and the question is whether or not they’re impaired for the 1

purposes of the law for driving while impaired or not. And again, we’re getting .probably into the
subject itself. _ |

SENATOR JUNGE: I think my only concern on this, Mr. ‘Berglund, is from the
procedural aspect, is that there just appears to be a jump here in some of these broad statements,
even given the testimony that you heard that we have a transcript of, to say somehow this is
benign behavior. How do you get to that statement that law enforcement deems it safe enough to
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drive and benign behavior from her testimony that says that there are, that there are 1,800 arrests
out there? I mean, I guess I’m just trying to figure out how, tell me your logic stream as to how
get to there from here, can you tell me how it works? I just want to understand your thinking.
| JOHN BERGLUND: Madame Chair, at the risk of public 'ridicule, 1 am not even sure of

the definition of benign. Again, I didn’t use the draft—or use the word—and where are you
talking on the flyer?

| SENATOR JUNGE: Well, I’'m just trying to look at her testimony. I guess I’m just
trying to say, gi.ven what her testimony is and was, can you help me to say that it supports what
is in this flyer?

JOHN BERGLUND: Sure, absolutely. | You're looking‘ at the paragraph on the flyer, left-
hand column, at the bottom, that the majority of people driving at .08 or .09 were deemed by
experienced law enforcement officers to be safe enough to drive, why is the Minnesota
Legislature tryipg to outline‘this benign behavior again? I am not sure of the definition of the
word benign, but let me at least eliminate that and proceed. Because law enforcement, the point
is and was, because law enforcement officers can arrest people right now for a DWI either at
driving while impaired regardless of the blood alcohol limit, it coﬁld be .08, .09, .07, or a per se
while driving over .10, the point is that if the officer, they' have that power now, if these people
are impaired, to arrest them and if they are not doing that, 1f they are not, again I use the word
arrest, I should be using thé_ word charge. If they are not charging them after receiving that test
because they do not, I think we can conclude, do not believe they are impaired at least for the
purposés of this law, then why would the Minnesota Legislature make it a per se standard f_of all?
Why would it be an arbitrary standard of one size fit all and reduce it? That was the point.

SENATOR JUNGE: I’m trying to tie back to this testimony. I’m not seeing that but I
appreciate youi answer . '._ .

JOHN BERGLUND: I'm not sure I understand what you’re not seeing, Madame Chair.

SENATOR JUNGE: Well, I’m trying to understand . . . I’m really just trying to
understand how you are basing what’s in this flyer on the testimony that I’ve got a transcript of.

JOHN BERGLUND: Madame Chair, the message of the flyer again. . .

15-46



O 00 3 N U b W N -

(=] ~J (=, W ES w N — [en] \O o0 ~J (=) W E+N w N — ()

SENATOR JUNGE: Maybe you can pointtome. . .

JOHN BERGLUND: .. .the message of the flyer again, okay, the word that we got is
that 1,800 people, an estimated 1,800 peoplevare testing at .08 and .09 and are not being charged
with driving while impaired. Because the officers can and should charge them while driving
while impaired, if they are impaired, we then submit that we need not, if we go to .08, these
people will now be violating the law for something that they may not be impaired at. That was
the intended hzessagc of ‘the'ﬂyer. Again, whether you agreé with it or disagree with it, is
something else. But that was the intended message of the flyer.

SENATOR JUNGE: Okay, further questions? Senator Marty.

SENATOR MARTY: One more question about this and again, again it goes to the entire
nature of it and I apologize for what I didn’t mean to get into the issue too much. I guess what

i I’m wondering is you’re saying that despite the testimony you had heard Ms. Burke Moore say,

despite the testimony everywhere else, that in terms of putting out a flyer that if I can summarize
or characterize what this is saying. It’s saying that people wﬁo are at the level of blood alcohol
concentration that this law would have changed onto, the bill would have changed the law, that
they basically, despite the fact that they were stopped for some reason or another, tested at this .
level, considered harmless behavior by law enforcement, they—we would be forcing them to
arrest people they do not consider impaired. I guess I’'m asking, did you take the one
misunderstanding, if that’s the way I can characterize it, misunderstanding of the difference
between arrest and charged and—blew up because of the process you’ve explained to putting out
a whole flyer saying that law enforcement officials are saying that this is safe behavior? I’'m
asking how it came from one. i

- JOHN BERGLUND: Madame Chair and Senator Marty, again I must not be articulating
our purpose and intent here, okay? The information that we had from Ms. Burke Moore, and I
thmk it’s still consistent today, is that most all of the 1,800 people testing at .08 or .09 are not
being charged with DWI. Okay. They can be charged under Minnesota law so therefore we
made the argument, we made the position, that these people were not judged to be impaired by
the officers, otherwise we believe they would have been charged.
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SENATOR MARTY: Madame Chair, Mr. Berglund, the fact that the improper lane
change, broken tail light, etc. that you use in that brochure is a speeding or equipment violation
that you use in your House or Senate testimony, those examples of what ti'lese people are pulled
over for, which I think is in your testimony or your flyer, never Ms. Burke Moore’s, because I
think if you listen to what she is saying, she’s saying these are people who aré arrested for DWI,
hauled into the station becaﬁse of impairment evidence. How did that example in the flyer, the
improper lane change, broken tail light, was that from the national people or the other lobbyist?

JOHN BERGLUND: No, I believe that came from me, Madame Chair, Senator Marty.
use the word et cetera, c;kay, as a kind of catch all. ABut the poiﬁt was, that 'ifbthese people are
stopped and tested .08, .09 and then not charged, and if we’re making thé argument that they are

not impaired, then we must also assume that there was no evidence of impairment in their driving |

behavior and therefore they were stopped for a reason other than impairment. Which, it is clearly
possible, Senator Marty.
SENATOR JUNGE: Senator Marty.

- SENATOR MARTY: Madame Chair, Mr. Berglund, after following this debate for a
couple of years, I suppose it is possible to come up with that but every time I've heard Ms. Burke
Moore talk about it, she talks about the fact and the Captain said earlier about how they are tested
on the scene, preliminary breath tests, other sorts of things, and then once they have enough
evidence to bring them in, they bring them intovthe station and test them and they come up with
.08 or .09. I thmk you’1;e still continuing to attribute, although I think you’ve acknowledged it’s
your own choice of options, that you are continuing to attribute to people like Ms. Burke Moore
or law enforcement officers that they were brought inté the station, tested here for equipment
violations, broken tail lights, and I guess I’d be curious in wanting somebody to point out if it’s
wrong, but nobody in law enforcement is saying that.

JOHN BERGLUND: Madame Chair, Senator Marty, in looking at Ms. Burke Moore, in
her letter to me after the fact said that these 1,800 people are stopped or arrested for impairment.
I don’i know if that is correct or not, but I did not have that knowledge prior to the time of this

flyer. In her testimony to the two committees, she is saying that—arrest—she is not saying that
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these are DWI arrests, she is not saying these are arrests because of impairment, they can be
2 || stopped and arrested for other violations, equipment, speeding, and we drew that inference based
3 | on the fact that they were not charged. That is the information we had at the time the flyer was

4 || drafted.

SENATOR JUNGE: One final point, Mr. Berglund. Did you—this flyer that you put on
the Senate floor, did this go anywhere else, to the media or to any other place?

JOHN BERGLUND: Madame Chair, no. And to answer Ms. Burke Moore’s request that
1 it not go any further, I can certainly assure you that it will not. ‘ |

SENATOR JUNGE: So it hash’t been distributed since—there are no further copies?

JOHN BERGLUND: Absolutely not. '

SENATOR JUNGE: Okay. Allright, thank you Mr. Berglund. I appreciate your
testimony. Ms.. Burké Moore, I would like to call you back. First, if youhave any general

| do as well. S

KATHERINE BURKE MOORE: Madame Chair, just one general response to the .

| conversation is that I see Mr. Berglund kind of doing today in this committee what he’s done in

| past committees. If you look again at what they have me saying in this flyer, virtually all of thei'n
| spent their night in their own homes. That’s right, according to Kathy Burke Moore, the

| Minnesota Department of Public Safety, Driver and Vehicle Services. Go on with that first
paragraph, they attribute that whole thing to mt':. That, I think, is what—that’s what I'm here
about. The first paragréph that is aftributed to me. He has said here that I didn’t say those things
and we’re mixing all these other things up, but he still chose to use my name, my position, the
fact that I provide information to the Senate and I provide numbers and—irresponsibly. If you

= mcgivé this in a memo or a fax from John Doyle, who I have never heard of, on February 19, and
didn’t have time to check it out with me before March 12, when it’s handed out on the Sgnate

| floor, I don’t see haste there. That’s my only—and I’m so indignant because of the.fact that [

should not even been dragged into this mess. I just come here to do my job, to give you people
| the numbers you need, and go back. Then to be dragged into this with this type of irresponsible
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quotihg, I resent that. I resent Mr. Berglund from February 19, I understand something was
faxed from John Doyle, until March 12, that he didn’t have time to come and talk to me and say
boy, this is a lot different than what I've seen on—heard you testify to what we talked about
before the House. I’m—I’m indignant about that. Now, I'll be quiet, put my indignity aside and
be open to your ofher questions.

SENATOR JUNGE: Thank you, Ms. Burke Moore. Questions? There does seem to be
an inconsistency on the qhafging, the definition of charging. Because you’re basically, you said
something different than what the Lieutenant said basically. Can you explain that?

KATHERINE BURKE MOORE: Madame Chair, members of the committee, I did say
that they are not charged and I probably was sloppy in saying that. One of the things to go back
to arrest and charge. Arrest to me is not the same as charge. Mr. Berglund is saying it is. Arrest
is taken into custodial arrest and then given an Intoxilyzer test. Charging—the information that I
had from law enforcement was that they weren’t charged or convicted and that’s what I was
differentiating between the arrest and that’s where I get the additional 1,800—and the charge or
conviction prosecution. Mr. Berglund is kind of putting the arrest and charge together. So on
my part, I did hone in on charge that they’re not charged. Mr. Asleson or Captain Asleson would
have the better information on that than I would.

SENATOR JUNGE: Mr. Berglund called you a personal and professional advocate for
the .08. Did you wish to respond to that?

KATHERINE BURKE MOORE: Madame Chair, I guess one way that I'd respond is
that—it’s in my letter, what’s interesting is that during the conversations after the flyer was |

handed down, I spoke with Mr. Berglund briefly and I was angry about it. I don’t disagree with |

that and he did not ask me to send him a letter. I told him I would not speak to him since he was
so fond of misquoting me. I would instead send my coinmenfts to him in a letter. I think you
may, he said he would accept it. But, here I’'m kind of going around in circles here, but in those
conversations I had someone say to me, one of the lobbyists, “We didn’t even know whether you
sﬁpported an .08 or not.” And my response was, “You know, what I think of personally, does
not really matter. I am here representing the Department of Public Safety and on this particular
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bill, the Department of Public Safety has determined to support it.” I haven’t testified to that.
You’ll notice in my testimony before the committees, I don’t say, “I am here to support .08.”
Because that is not my role. My role is to give you information. I have not been in any
legislator’s office to talk about .08 and how they should vote on it and you can ask every
legislator. The only people I've worked with are the people v;rho’ve asked me on this bill
questions. So, do I support it? Yes, I do and I did happen, éin“ce they asked me, I personnally
support it as well. But that is not my role before the Legislature. My role is to give you
information so you can make your own decision and I have not, you can ask every legislatc;rr
here, I have not been in anyone’s office, including my own legislator, my own senator, my own
representative. I have not takeﬁ the time aﬁd I don’t do that even though I could do that on my
own time because I think, in my position, I shouldn’t do that. That’s not my role.

SENATOR JUNGE: Ms. Burke Moore, have you had a chance to look at the letter from
Tucker Carlson. | ’ '

KATHERINE BURKE MOORE; Yes, Madame Chair, I have.

SENATOR JUNGE: And he is quoting you there. Is this an accurate, accurate of your
conversation, to. your recollection? ~ - - | |

KATHERINE BURKE MOORE: Madame Chair, some of it is. Some of it is also
accurate as to what I testiﬁea to, what you’ll seev in fiscal notes, but the part that they quote me
in, where you actually see quotation marks in the third paragraph, that is absolutely false. “2-5
percent were being charged with bWI.” I don’t know What, I’ve never had a number for that, I
still don’t have a number of who were being charged. So, they’re putting numbers in my mouth.
“Few, if any,” being charged or convicted. Yes, I did say that in the conversation. But this “2-5
percent were being charged with DWL.” No, I've never Said that. |

SENATOR JUNGE: F inally, Ms. Burke Moore, the issue here and I think Mr. Berglund
ideﬁtiﬁed it fairly well, and that is the issue of “knowingly,” okay? I think very appropriately
come forward and said basically, “I’ve made a mistake, here’s an apology, not intentional, yoﬁ
know, and that’s what happened and that’s the truth of the matter, and I had no knowing intent to
mislead, which is the issue that’s before us.” Would you address that issue from your
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perspective? »

KATHERINE BURKE MOORE: ~ Madame Chair, from my perspective, I don’t know
if I can speak to what someBody knows and what somebody doesn’t know. I can only speak
from what I see. I believe that Mr. Berglund knew. One reason, Mr. Berglund, I do believe
knows the difference between arrest, charge, convicted. I believe Mr. Berglund knows the
definition of benign, as well. If you look at the timing on these things. I spoke with Mr. Carlson
and I wish I had made a notation because I don’t make a n&tation every time I speak with
someone on the telephone. I believe I spoke with Mr. Carlson before there were any hearingS on
this issue. I believe, it was my recollection, bﬁt I don’t know for sure, I believe it was the first
Monday m February, because I was out of the office on the Friday before that and that’s when I
got his messagé and returned the call the following Monday. That was before either the House or
Senate finance coxﬁmittee. Now he’s getting different information. By the way, and I didn’t
know if he was a lobbyist, I had no idea. I just knew he was the governor’s son, but that
wouldn’t change what I would have said to him. Idon’t ask people who call me, to ask for
information about anything. I mean, I have three and a half million customers who are licensed
drivers. Anybody can call me and ask me a question. I'll given them the information that I need.
I just—some of it doesn’t add up with the timing of things. I spoke to Tucker Carlson I beliéve
in early February, could have even been early Jahua.ry, but I don’t think so. The Senate finance
committee was on February 11. That’s where we heard Mr Bergiund talk about people driving
home safely. This is where we heard Mr. Berglund talk about that they are arrested for speeding
and théy are given the PBT. We don’t even hear the Intoxilyzer. I talked to him thé next day,
February 12, before the House committee. He changes some of his testimony that afternoon
when we actually both testified before the House committee. That’s F ebruary 12. Now,
somewhere between the time Mr. Carlson and I had a conversation, a telephone conversation,
they’ve decided to take his information, and not the information from my testimony, not the
information that I’ve shared with Mr. Berglund before the committee, but an individual
telephone conversation and put that together as a flyer and quote me. That’s what—to mee-it

doesn’t add up to not being knowingly. It just doesn’t work for me. I think there was some

15-52



O 00 N N W bW N

L e T T N e GUP S WY
O 6 N O Wn s W N = O
o

[V
o

intent to use my position and the fact that I give statistics and numbers to influence the Senate.
But that is only my personal perception. Oh, I have one other statement, if [ may. Mr. Bérglund
I thought was interesting—he said it is correct like I said earlier, I follow the Driver and Vehicle
Services bills that go through the Judiciary and Crime Prevention—we have others—we divide
up the bills because so many effect us. And I show up at every committee. Senator Spear has
complimented me that if he needs something from me, I’m there and I’ve got the stats. He’s
done that publicly. I don’t go and stand outside the Senate chambers when a bill is up. Irarely
ever dao that. [ imve a Department to run. The legislative session to me is a juggling act, just
trying to do éverything I do the rest of the year and then also spend a lot of time over here. I
happen to be outside the Senate chambers during the testimony or the presentation of S.F. 2099
because Senator Marty called the commissioner’s office and said could you have a few staffers
outside chambers so if there’s any statistics or questions, if we need to get information in and
out, so I was there. I wouldn’t have been there if Senator Marty hadn’t asked. Neither of us
anticipated the flyer to have been there. Mr. Berglund’s contention that he knew I’d be there and
I’d be able to set the record straight if it was wrong, I don’t know how he’d know I’d be there. 1
have never been outside the chambers unless it was just to run and provide somebody
information and run back to my office. 1don’t stand outside the Senate chambers. I don’t have
time to do that unless I am requested to.

SENATOR TUNGE: All right, thank you. Are there other questions, Senator Marty,
counsel or members? Okay, thank you very much for your time and testimony. Oh, I’m sorry,

| yes, go ahead, Mr. Berglund.

JOHN BERGLUND: Just one brief comment. It’s very minor. I forgot earlier. I did

| believe that Ms. Burke Moore would be outside the Senate chambers. She indicated that she

| normally isn’t. That’s fine. But wanted to add, I knew, I knew or certainly anticipated that had
the amendment been successful, repeat offenders, that there was going to be a reconsiderétion
likely the following day or two days later. So I certainly anticipated that and certainly knew that
if I'd given some false information, that that could have killed us, could have absolutely killed

| us, and would never have intended in doing that. Thank you.
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SENATOR JUNGE: Yes, you do need to state your name.
CHARLES HALL: Okay, Charles L. Hall. I am a registered lobbyist as of this moment

—

and I represent the Minnesota State Bowling Proprietors as their chair of their govemmentd
affairs committee, and I’ve done so since about 1980. I have lobbied both the Senate and the
House since 1982, and I have lobbied a lot with John Berglund and this is about ethics. And I
think that if a person would be fair and honest with themself we have seen a lot of people make
mistakes and make misstateme_nts that after they go out through the door, they might say oh-oh, I
created a boo-boo there and they’re really sad and sorry about that. I think there’s not a legislator
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here that doesn’t make mistakes. And so this is about ethics and I was thinking back there just as

an average person how I would feel with my character and my _backgroﬁnd and with what people
think of me. I believe they think of me. That if I was sitting here like John is, I would just feel
absolutely dismayed. I would be busted up. I would be hurt to the core. I am hurt like that, right
now, Madame Chair and Senator Marty, because I know John Berglund. Iknow him likea

14 || brother. I have said many, many times, this is brother John. I do not know of another person,
15 | :
16 § I’ve done over my life, I think it would be impressive to you. I do not know of one person, of all
17 ‘ the people I know, that I would put anybody ahead of John Berglund as being ethical. He is as
18 ‘ pure as they come. And for h1m to sn here w1th the scrutiny and the question after question after
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and I know a lot of people, and if you would like to have me give you a background of things

19 { question—the same quesuons and supposedly not understandmg it, and turning it around and
20 | misconstruing what he says and then coming back and ask that question again, drives me and
21
22 || John, I feel badly for other lobbyists. ‘My intent is tomorrow is to send a resignation in as being a |

compels me to come up here and say that I wonder really what’s happemng here. 1 feel badly for
23 ‘ lobbyist anymore. I.don’t want to be part of that. I don’t know what I would do to myself if [
24 § was brought up for making a simple mista.ke. He’s only human, Senator Marty’s only human,

| and Madame Chair, you’re only human, we all are, and committee members. We all make

| was just that one question, if they just asked the one question and they’d get his answer and

: they’d go along their way, that’s fine. But when you have other people coming in here making
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SENATOR JUNGE: I think you’ve raised some good points as to what the role of the

fo—y

committee is and the role of the committee is to basically look at the complaint before us and to
determine whether or not there is: number one, a basis for the complaint and number two, if so,
what would be the sanctions, if any, that would be imposed. And that is all that we’re here to
judge today and that’s why the questions from all of the members to determine the facts because -
I, as one person of the committee, did find some conﬂicting facts that needed to be flushed out, I
think to have a good overview of the situation. Senator Marty, my sense is because I do have,
still some sense of conflicting ,facté here, that I would like to offer the two main parties one rimre

O 0 9 O W B W N

chance to provide any written comments that you would like to—that if you feel weren’t covered

or, upon reflection, would have preferred to have said this or that, I want each party to have that

—
L =]

opportunity to do that. So, Mr. Berglund if you can, you don’t need to, but if you want to you

—
N

can submit written comments for the whole committee, counsel, Senator Marty, so that we can

include that in our deliberations. And I would just suggest by Friday if that would be possible,

- JOHN BERGLUND: My only request, Madame Chair, if we do that is that I would have
| an opportunity to respond to anything that is submitted in writing.
SENATOR JUNGE: And vice versa, I suppose.
JOHN BERGLUND: Absolutely. | |
SENATOR JUNGE: Okay, alright, that is appropriate. But the first thing would be
submit it Friday and maybe your response by Monday or Tuesday, if that’s not too tight of a time
schedule. Is that all right, Ms. Burke Moore? I think it would probably be Ms. Burke Moore or |

| 1 would——I think it would be helpful to me because I really do want to sit back and reflect on the
| information that we had today and I thought it was an excellent heaﬁng and good testimony on

27 | on this and come to some consensus on whatever we decide to do. And that’s what we’ve

ol
28 |} always done in these cases and that’s try to come up with something that all four of us can agree

|

both sides. It will be helpful to us. My hope then is for us as a subcommittee to try and reflect
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2) Lobbyists and members of the public should have the same right to bring
complaints against members of the legislature as members have to bring
complaints against lobbyists. In no other court of judgment in Minnesota does a
person accused not have the right to also accuse.

3) Potential sanctions against lobbyists should be specified in the rules of the
Senate. It is unclear whether the Senate has any power to mtnct the Ist
Amendment Rights of lobbyists and their employees.

4) The Senate must take precautions to guard against the process being used to
further a anyone’s political or legislative agenda.

5) By rule, the Senate should require the member to publicly apologize to lobbyistis
' against whom an unsubstantiated or frivolous complaint has been filed.

6) If a lobbyist’s reputation and ethics are to be questioned in a public meeting, no
member of the public (including lobbyists) should be admonished by the
Subcommittee Chair to refrain from discussing that matter with the member of
the Subcommittee. If the agenda is too seasitive for full public input, you
should meet in closed Executive Session.

Lobbyists enter the Capitol each day with two commodities: their ideas and their reputations. If the
Senate rejects today’s idea, a lobbyist can return tomorrow with another. But when the Senate takes

away a reputation, it can never be restored.

The Senate should proq‘wd with great caution before passing judgment about individuals who are
powerless to work within the process which judges them. The precedent being set by the

Subcommittee on Ethical Conduct is very dangerous.

-We respectfully request that Subcommittee- members should accept Mr. Berglund’s apology and -
. dismiss its current deliberations, so that a more thoughtful process can be considered.

Respectfully submitted on behalf of the MGRC Board of Directors.

e

ideat, MGRC :
Vice President for Government Relations
Minnesota Bankers Association

cc: Senate Majority Leader Roger Moe
Senator Steve Novak,
Senator Deany Frederickson
Senator Roy Terwilliger

G AT

Scott Lambert :

MGRC Legislative Chairperson
Director of Government Affairs :
Minnesota Auto Dealers Association
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Seastor Ember Reichgott - Juage
March 26, 1998

done as a last resort, and the person taking responsibility for the person being
released is informed they cannot let the suspect drive a motor vehicle.

With regard to the phrase “stopped for possible safety violafions‘; drivers arrested for

-DW! are in fact stopped for traffic violations (be it weaving, over centerline, speeding,

failure to dim, or an equipment or registration violation). The DW! arrest Is not based

on what vlolation they eommmed which lead to the stop; but nhﬂhgr_thg_nﬂimr_hu
g plie

mﬂ_gnm_qf_ak_qhm_ammmM This is the lmpommpolnt—inorderb
determine that the driver was .08 or .09, the officer would have had to make a
custodial arrest, impound the driver's vehicle (or release it to a responsible person),
and read the driver the Implied Consent Advisory. The advisory states, 7/ belleve you
have been driving, operating, or controlling a motor vehicle in violation of Minnesota's
D.W.1. laws, and you have been placed under arrest for this offense.” The driver is
placed under arrest for Driving While Under the influence of Alcohal. The officer, by
making this custodial arrest which leads to testing,_has_deemed the driver to be
unsafe. That officer has committed hinvherself to a custodial amest which wili take
him/her from patrol duties for one to two hours (or more). (Hardly a time commitment
an officer would dedicate to "benign behavior’.) | have attached a copy of the Implied
Consent Advisory which would have been read to the drivers Mr. Berglund refers to in

were arrosted and taken' into custody, for dﬂvlng whlle under the lnﬂuonce of
aicohol — not for driving with a cracked. tail light or speeding, after they
happened to have been drinking!

| could imagine that a citzen completely unfamiliar with DWI laws or DwWi
enforcement couid honestly be confused about this - maybe! But Mr. Berglund toid
me during a radio interview on March 4, 1998 that he is an attomey, and a former
prosecutor of DM laws. The process of arresting a DM suspect, and the reading of
the Implied Consent Advisory, is the same now as when Mr. Berglund says he was
. prosecuting these cases. it is beyond me to believe that any attomey, and especially
‘@ prosecutor, could *misunderstand® that drivers who are taken Into custody are
allowed by officers to drive home.

The last paragraph in the flyer says, “Let’s follow the example set by Minnesota's law
enforcement community and not persecute responsible social drinkers.” It seems
clear that Mr. Berglund is again referring fo the estimated 1,800 drivers who tested
.08 or .09. Again, if these drivers were “safe enough to drive”, they wouldn't have
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MOTORVEHICLE
IMPLIED CONSENT ADVISORY

(Effective August 1, 1997)

Time Started Location read:

, | believe you have been driving,

(person arrested)

operating or controlling a motor vehxcle in violation of Minnesota's D.W.I. laws “and you have been
placed under arrest for this offense,” or “you have been involved in a motor vehicle accident resulting
in property damage, personal injury, or death.”

1. Minnesota law requires you to take a test to determine:

(Check
when®sd) . Check applicable portion when read)
a.) if you are under the influence of alcohol
b.) If you are under the influence of' hazardous or controlled substances,
or to determine the presence of a controlled substance listed in
schedule | or ll, other than marijuana or tetrahydrocannabinols.
—— 2. Refusal to take a test is a crime.
(Check
when read)

' 3. (READ QONLY IF PROBABLE CAUSE TQ BELIEVE VIOLATION OF CRIMINAL

Ok VEHICULAR HOMICIDE AND INJURY LAWS) Because | also have probable cause
to believe you have violated the criminal vehicular homicide or injury laws, a test will
be taken with or without your consent.

e 4. Before making your decision about testing, you have the right to consult with an

when read) attorney. If you wish to do so, a telephone will be made available to you. If you are
unable to contact an attomey, you must make the decision on your own. You must
make your decision within a reasonable period of time.

—— 5. If the test is unreasonably delayed or if you refuse to make a decision, you will be
el read) considered to have refused the test.

Do you understand what | have just explained?

Do you wish to consult with an attorney?
* Time telephone made available:  Start: Stopped:
" Will you take the (Breath) (Blood or Urine) test?
(If person refuses:)
:What is your reason for refusing
Name of Officer: ' Time Completed:

PRINT
Date: ( name of officar)
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Driver and Vehicle Services
445 Minnesota Street, St. Paul, Minnesota 55101
Phone: 612/296-6811 TTY: 612/282-6555

March 27, 1998

The Honorable Ember Reichgott Junge
205 State Capitol
St. Paul, MN 55101

Dear Senator Junge:

As you requested, I have reviewed the materials handed out at the March 25, 1998,
Subcommittee on Ethical Conduct. I have the following information that I would like
the subcommittee members to review.

I have reviewed the letter to Mr. Berglund from Tucker Carlson. I agree with the
information in the second paragraph of the letter. That is consistent with what I have
testified to and what I said in subcommittee. The information in the third paragraph is
another example of using misinformation to confuse the issue. What I did say, and
have said again and again, is that all 1800 are currently arrested for DWI. The 2%,
5% and 98 % quotes are false. Please note: quotation marks are used around
information that I did not say, yet not used in the preceding paragraph which contains
information that we all agree I did say. '

I was asked a question Wednesday' that I had not anticipated would be directed to me.
I was asked whether I thought Mr. Berglund “knowlingly” provided false information.
Having reviewed the information provided to the subcommittee, including the Carlson
letter and John Doyle fax (which I had not seen before) I feel I can give the

- subcommittee members information to assist them in making that decision.

First, Mr. Berglund claims that he is simply ignorant. He did not realize that when1
was speaking about arrests, that those arrests were for DWI. I would like to put that
claim into perspective. Look at the testimony before the Senate Crime Prevention
Finance Committee and the House Judiciary Finance Committee. The contexts of the
discussion was on the proposed .08 bills, not about speeding or equipment violations.
Please note the transcript from the House Judiciary Finance Committee. Rep. Entenza
stated in the first paragraph, “In other states that have adopted .08, there is a
significant drop in the number of DWI arrests due to the deterrent effect. We are
asking Public Safety to report to us on whether or not that happened or did not happen.
The projections in the bill presume we will have 1800 additional lawful arrests.” Rep.
Skoglund and Rep. Entenza then exchanged statements about the source of the 1800
additional arrests. Rep. Murphy then recognized me and I stated, “...I do

Equal Opportunity Employer



The Honorable Ember Reichgott Junge
March 27, 1998
Page 3

I corrected Mr. Berglund once. I should not need to correct him a second time. His
claim to your subcommittee was that the flyer was produced in haste. Therefore, he
was unable to verify it with me. Mr. Berglund had three weeks to speak to me about
the conflicting information he received by fax. He did not bother to do so.

In conclusion, 1 would ask that the committee look again at the flier and the
statements attributed to me and then reread Mr. Berglund’s Senate Crime Prevention

Finance Committee testimony, “...[T]hey are stopping people for speeding, equipment

violations, they smell alcohol and they are giving them the PBT....the police are not

_arresting even though they have the power to do that. They have the power now but
they let them drive home after giving them a speeding ticket. Because they do not
believe they are impaired.” The statement in the flyer closely tracks Mr. Berglund’s
testimony, not mine.

Why didn’t the Minnesota Licensed Beverage Association quote their own lobbyist,
John Berglund? They chose, instead, to misquote me.

Had this been a simple misunderstanding, had I not had a conversation and corrected
Mr. Berglund’s inaccuracies regarding the 1800 arrests, his apology may have
sufficed. However, the chronology of events and the subsequent distribution of a flier

containing false information using my name, my position in public safety and my role -

of providing numbers to the legislature, deserves this subcommittee’s close scrutiny.
I can provide you with additional information as needed. I can be reached at 296-
4544, ’ ' '

Sincerely,

‘Katherine Burke Moore
Director

cc: Senator Marty
Donald E. Davis, Commissioner
Dept. of Public Safety
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MINNESOTA LICENSED BEVERAGE ASSOCIATION, INC.

John F Berglund

Executive Direcicr
2353 Rice Street

Suite 13§

St Paul. MN 55112
612-486-081C
800-967-202¢

Fax: 612-486-078¢

March 27, 1998 .

TO: Members of the Rules and Administration Special Subcommittee on
Ethical Conduct

Senator Ember Junge
Senator Dennis Frederickson
Senator Steve Novak
Senator Roy Terwilliger

On March 12, 1998 a flyer from the Minnesota Licensed Beverage Association,
of which | am the executive director, was distributed on the Senate floor at my
request during the debate on the .08 BAC issue. The flyer was in errorin
attributing to Kathy Burke Moore, Director of the Minnesota Department of Public
Safety’s Driver & Vehicle Services, a comment that 98% of 1800 people testing
at .08-.09 BAC drove themselves safely home.

Senator Marty, within minutes of the flyer being distributed had talked to Ms.
Burke Moore and announced on the senate floor that the flyer was not correct
and as a result, it did not impact the outcome of the debate.

This mistake was not done knowingly or with any intent to mislead. | have
apologized for this mistake to Ms. Burke Moore and to the members of the
Minnesota senate. The ethical complaint before you alleges one incorrect
statement attributed to Ms. Burke Moore, that “98% drove themselves safely
home or wherever they were headed before being stopped.” The issue before
you is whether that incorrect attnbutlon was “knowmgly

The burden of proving “knowmgly by clear and convmcmg evidence rests on the
complainant.  The only evidence submitted was Ms. Burke Moore's testimony
that she believed it was knowingly. There was no evidence that Ms. Burke
Moore and | ever discussed whether or not these people not charged with DWI

- ever drove home. In fact, the only items discussed with Ms. Burke Moore, on
or about February 12, 1998 was whether the 1800 people represented new
arrests and what percentage might be repeat offenders. -

The mistake in the flyer was not knowingly. In addition to the lack of evidence on
the point by complainant, | submit it was not knowingly based on the following:

CHAIRMAN PRESIDENT EXECUTIVE VICE PRESIDENT  VICE PRESIDENT ON-SALE  VICE PRESIDENT OFF-SALE SECRETARY TREASURER
Dennis Zwilling Colin Minehar Dennis Dahl Howie Zimmer Kathy Huber Bryan Turtle Bob Feuling

Member of The National Restaurant Association and The National Association of Beverage Retailers
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Page -3-

March 27, 1998

¢ The “timing” theory is not borne out by the facts. The

flyer in question was intended to be distributed at the

Senate Crime Prevention Committee on February 20,
1998, as evidenced by the urgency in the fax dated
February 19 from the drafter of the flyer, John Doyle,

- to myself. The only reason | did not distribute it at the
committee was because | did not gain possessmn of
the flyer in time. .

The flyer, having missed the deadline for the Senate
committee meeting, was intended by myself to be
distributed to all senators via their Senate mailbox. At
a meeting of other lobbyists supporting my
association’s position on the issue, without examining
the flyer, they suggested and convinced me not to
mail anything else but to distribute it on the senate
floor which offered a better chance, however small, of
having it read.

| did not draft or produce the flyer. This is vnot to suggest that | do
not and have not taken responsibility for the flyer, because | do and

| have. But, to the issue of “knowingly” this is quite relevant.

The fact is, as evidenced in the Doyle fax of February 19 and the
March 24, 1998 letter from Tucker Carlson, this flyer was drafted by
Mr. Doyle in Washington D.C., at my request, after he had a
conversation with Mr. Carlson, who had reported that he heard the
information from Ms. Burke Moore. In his letter, Carlson says

Burke Moore never said to him that 98% drove themselves home. |

was not aware of that until after the flyer had been corrected and
had no reason to disbelieve the contents of the flyer, both as to the
attribution to. Burke Moore and to what would appear a
reasonable/logical conclusion that if these people are not charged

‘with DWI they would go home, meaning they would drive home.
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March 27, 1998

A contradiction between the testimony at the hearing between the
state patrol officer and Burke Moore. Without the transcript (it was
not available at this time of wntnng) | must rely on what | believe |
heard and my notes.

| believe the officer, in reference to the 1800 people tested at .08 - .
.09, said these people are still “charged” with DWI, for under the
influence and are issued a cntatlon ’ :

This is in direct contrast to Burke Moore's testimony who claims
these people are not charged. When asked by Senator Junge
about this contradiction | do not believe Burke Moore responded in
substance.

The subcommittee may have been left with the impression by
Burke Moore that in a brief conversation with her she corrected any
misunderstandings that | might have had. That is not true. As
evidence of her contention Burke Moore claimed at the
subcommittee hearing that | changed/corrected my testimony on
February 12 from my testimony on February 11 after she had talked
to me. That is absolutely false and is documented by a review of
the two transcripts.

As | indicated previously, Burke Moore and | did have a brief

" conversation on or about February 12 related to the fiscal note.

The only two issues briefly discussed were whether the 1800 were
“new” arrests or not and the percentage of those that would be
repeat offenders.

A review of the transcripts, provided by Burke Moore, of the
February 11 and 12 hearings documents my understanding and
knowledge that these 1800 may not be additional arrests but that if
the .08 BAC proposal were adopted these would be additional DWI
arrests.

On both February 11 and 12 Burke Moore said the 1800 are not
“additional arrests” and on February 12 she said, “l do not say in
my fiscal note that there will be additional arrests. Those arrests
are already occurring.”
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Conclusion

| have apologized for my error numerous times, in two letters, and before the
subcommittee, as | do now. For all the reasons above, and for my understanding
of the issue when the flyer was distributed, | did not knowingly allow for the flyer
to incorrectly make an attribution to Ms. Burke Moore. | respectfully request that
my apology be accepted and the complaint be dismissed for a lack of a finding of
“knowingly”. :

Respectfully submitted,

ohn F. Berglund 7
Executive Director

JFB/ww

cc:  Senator John Marty
Peter Wattson
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This is the first time to our knowledge that a complaint against a lobbyist for providing false
information has been pressed by a complainant. It is also the first time, to our knowledge, that an
innocent third party has been a principal in the complaint. The Subcommittee has a
responsibility to hear the third party’s concerns as well, particularly when the third party alleges
that she had been wronged by the lobbyist and that her reputation had been damaged.

Your concerns go to the very heart of the rule prohibiting improper conduct by a lobbyist. If you
believe the Senate should not have a rule, or the rule should not be enforced by the Senate, this is
a matter for consideration by the full Rules Committee. We strongly believe the rule is essential
to insure the integrity of the legislative process. The rule should be enforced by the Senate in full
and fair hearings. '

Given this context, we are always open to improving the procedures of the Subcommittee on
Ethical Conduct, and appreciate your efforts in this regard. With regard to the changes you
suggest in our procedures:

1. Contrary to your understanding, Rule 9a of the Subcommittee’s rules of procedure does
give the accused the right to cross examine his accusers. Mr. Berglund was given a copy
of those rules on March 17. We acknowledge that it would have helped to remind Mr.
Berglund during the hearing of his right to cross examine witnesses and to sit at the table.
In the future, counsel will be asked to review the rules of procedure on the record for the
parties and the public. Mr. Berglund was specifically asked if he had counsel, and he
affirmatively waived his right to counsel.

2. Again, contrary to your understanding, lobbyists and members of the public do have a
right to make a complaint about improper conduct by a member of the Senate. All they -
need to do to invoke the jurisdiction of the Subcommittee on Ethical Conduct is have
another member of the Senate file the complaint in writing under oath. In lieu of that,
they may file a complaint with the President of the Senate, who may choose to seek an
advisory opinion from the Subcommittee.

3. You ask that the possible sanctions be spelled out in the rule. Article IV, § 25 of the
Minnesota Constitution gives each house the power to “punish by imprisonment for not
more than 24 hours any person not a member who is guilty of any disorderly or
contemptuous behavior in its presence.” Minn. Stat. § 3.15 provides that the
imprisonment will be by confinement to the Ramsey County jail. As more relevant to
recent proceedings the Subcommittee has determined disciplinary action on a case-by-
case basis ranging from apology or censure, to expulsion (member) or ban from
appearance (lobbyist).

21-2
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This is an adversary proceeding, not a normal legislative hearing. The adversaries have
the right to call the witnesses they choose. That is why we do not solicit testimony from
the public. However, as in this case, we may allow public testimony when no objection is
raised by the parties. :

We hope this letter eases your concerns about our procedures. To the extent you have further
points you wish to make, you may address them to us in writing, and we will provide them to the

other members of the Subcommittee.

We appreciate your efforts to work within the process to improve it.

Sihcerely,
Ember Reichgott Junge, T Dennis R. Frederickson, Co-Chair

Subcommittee on Ethical Conduct Subcommittee on Ethical Conduct

cc: Sen. Steve Novak
Sen. Roy Terwilliger
Sen. John Marty
Sen. Roger Moe
Sen. Dick Day
John Berglund
Peter Wattson
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March 31, 1998 . State of Minnesota

Senator Junge, Chair

Senate Subcommittee on Ethical Conduct
206 Capitol :

St. Paul, MN 55155

Dear Senator Junge and members,

I have reviewed the additional information provided by Mr. Berglund, as well as the letters from
Katherine Burke Moore and Captain Mike Asleson. Ms. Burke Moore and Captain Asleson have
rebutted specific points in Mr. Berglund’s letter. Asa result these comments summarize the
overall complaint.

I concur with the point in your March 30 letter on this issue, “The Senate has an inherent right
and constitutional obligation to demand the highest standards of conduct from those who appear
before it in a professional capacity.” This does not mean that we expect perfection. In fact we
expect mistakes will be made. When there is a simple mistake made, an apology and attempt to
set the record straight is sufficient. I have never before filed a complaint against a lobbyist for
violation of Senate Rules because we all make mistakes.

But this is not a simple mistake. It is one of a knowingly false statement or one that is méde with
reckless disregard for the truth. Neither is acceptable behavior, even if Mr. Berglund made an

“apology”.

It is extremely difficult to prove that an individual “knowingly” distributed false information.
However, to summa.nze the case for knowingly distributing false information, I quote Captain
Asleson’s letter,

“Therefore, the majority of people driving at .08% or .09% were NOT deemed by
experienced law enforcement officers to be safe enough to drive (as stated in the flyer).
That is why they were taken from their car in the first place. They were arrested and
taken into custody for driving while under the influence of alcohol - not for driving with a
cracked tail light or speeding afier they happened to have been drinking!

1 could imagine that a citizen completely unfamiliar with DWI laws or DWI enforcement

could honestly be confused about this - maybe! But Mr: Berglund told me during a radio
interview on March 4, 1998 that he is an attorney, and a former prosecutor of DWI laws.

State Capitol, Saint Paul, Minnesota 55155 (612) 296-5645



[ASV P_\

1 DlL LU0 Y144 — YN SN o

Alkcoho! &
Gambiing
gnforcement

Bursau of
Criminal
Apprehension

Capitol Security

Crime Victim
Services

Driver & Vehicle
Services

Emergency
Management /
Emergency
Response
Commission

State Fire
Marshal /
Pipeline Safety

State Patrol -

Treffic Safety

‘ "":-&. i" é} orvisse

intarnet: Yo/ Mmwww.dps.state.mn.ue

Driver and Vehicle Services
448 Minnesota Strest, St. Paul, Minnesota §5101
Phone: 612/296-6911 TTY: 612/282-6555

‘March 31,1998

The Honorable Ember Reichgott Junge
205 State Capitol
St. Paul, MN §5101°

Dear Senator Junge:

I have reviewed the other letters that have been submitted for your subcommittee’s
review. As vou suggested at last week’s hearing, I am providing additional comment on
the letters.

Mr. Berglund claims confusion and haste as reasons the flier was produced and
distributed with errors. On page 2, Item 2, paragraph (a), he says he anticipated my being
outside chambers and saw me prior to distributing the flier. Here was another opportunity
for Mr. Berglund to review the information attributed to me. He did not exercise that
opportunity. ' :

On page 4, Item 1, Mr. Berglund does not believe me when [ say that law enforcement
must have some evidence of impairment before an intoxilyzer test is given. Minnesota
Statutes, section 169.121, subdivision 6, clause (a) states, “When a peace officer has
reason to believe from the manner in which a person is driving, operating, controlling or .
acting upon departure from a motor vehicle, or has driven, operated or controlled a motor
vehicle, that the driver may be violating or has violated subdivision 1 or section

169.1211, the officer may require the driver to provide a sample of the driver’s breath...”.
You will see the probable cause requirement in Minnesota Statutes, section 169.123,
subdivision 2 as well, which is specific to the chemical test taken with an intoxilyzer.

On page 4, itern 2, Mr. Berglund, an attorney, continues to use hearsay as the source of

his quotations. 1 did not say 2% - 5% to Tucker Carison or anyone else. 1 have no such -
figures, the Driver's License System has no such numbers. Mr. Carlson’s letter states that
“probably 2-5 percent were being charged with DW1.” Now note the language in the

flier, “She estimates that as few as 2% of those driving at that BAC level were arrested

for DUL™ The statement in the flier does not even quote Mr. Carison’s letter correctly.

Equal Opportunity Employer
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The Honorable Ember Reichgott Junge
March 31, 1998
Page 3

1 have also reviewed the testimony from the March 25 subcommittee meeting where Mr.
Berglund tries to distance himself from the contents of the flier. However, on page 33,
lines 5 through 8 of the transcript, he admits that he contacted John Doyle regarding
production of the flier. On page 34, lines 1 through 2 of the transcript, he tells us he
asked for two edits. After being asked by Senator Junge about the source of the broken
tail light, improper lane change language in the flier, Mr. Berglund states, (page 46, lines
8 through 10) “No, I believe that came from me, Madame Chair, Senator Marty. 1 used
the word et cetera, okay, as a kind of catch all. But the pomt was, that if these people are
stopped and tested at .08,.09 and then not charged and if we’re making the argument that-
they are not impaired...”. How can Mr. Berglund admit to the information above and
simultaneously say he did not produce or draft the flier?

“We’re making the argument that they are not impaired...” (page 46, lines 10 and 11).
Yes, John Berglund and the Minnesota Licensed Beverage Association are making that
argument. They are certainly entitled to do so. They are not, however, entitled to use my
name and title to make that argument when I have never said that or anything like that.

Sinccrély,

Kathenne Burke Moore
Director

cc: Commissioner Donald E. Davis

Dept. of Public Safety
Senator John Marty
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2. | had no reason to. believe the driving home safely wasn't discussed

| did not change my testimony.

Burke Moore never discussed with me privately that the
1800 arrests were “DWI arrests” or were for impaired driving;
she only said they were not “new” arrests. Although she has
subsequently claimed they were (Burke Moore letter dated
March 13, 1998 and transcnpt p. 15, lines 24-26), this is in
direct contrast to:

1. My testimony that evndence of |mpa|rment is

. not legally necessary under the .10 per se law
(transcript, p. 28, lines 3-23), which was never
contradicted by Burke Moore or the state patrol
officer.

2. Comments from the state patrol officer, who
said, “... drivers arrested for DWI are in fact
stopped for traffic violations (be it weaving,
over center line, speeding, failure to dim, or an
equipment or registration violation).” The
officer continued by claiming a determination is
later made that the driver is unsafe, a point |
submit is not legally correct or necessary and
essentially digresses from the issue of
“knowingly” before the committee and moves
to the merits of the .08 BAC issue.

Burke Moore’s testimony was consistent in not specifying
that these arrests were “DWI arrests” or for “impaired
driving.”

Burke Moore never corrected my testimony even though she
had the opportunity to do so on both dates before the

. commlttees

by Burke Moore and the other industry lobbyist when the ﬂyer was
drafted by a third individual in Washmgton D.C.

3. My professional experience led me to believe the statement dnvmg
home safely would be true, that:

a.

Those not charged with DWI! would be sent home, and
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| respectfully request that the apology be accepted and the complaint be
dismissed for lack of a finding of “knowingly”.

Respectfully submitted,

ol

ohn Fl. Berglund-

/‘"Execut'ive Director

/ JFB/ww

cc:  Senator John Marty
Peter Wattson
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President - Minnesota Governmental
Relations Council ‘

Vice-President for Governmental Relations -
Minnesota Bankers Association

Scott Lambert
Chairperson - Minnesota Governmental
" Relations Council '
Director of Governmental Affairs -
Automobile Dealers Association

Minnesota

Re: 8Senate Subcommittee On Ethical Conduct

Dear Ms. Archer and Mr. Lambert:

I am wrltlng at the request of the Mlnnesota Governmencal'
Relations Council (MGRC) to furnish an analysis of the process
followed by the Subcommittee on Ethical Conduct. This request was
triggered by a recent hearing by the Subcommittee concerning one
particular incident. However, I have been asked to focus on the
broader issue of the process in general, rather than one specific

instance.

I have reviewed the background of the recent proceeding, the
Senate Rules in. general, rules governing the Subcommittee; and
correspondence between the MGRC, Senators Junge and Frederlckson,
Chair and Co-Chair, respectively of the Subcommittee. I have also
conducted independent research on certain Constltutlonal issues in
connection with the Subcommittee’s process.

While this review has not been exhaustive, after preliminary
examination, I have concluded that there are a number of aspects of-
the Subcommittee’s current process that are Constitutionally
deficient, and other features that raise serious Constitutional
questions. These shortcomings merit review and reform in’ order to
comply thh fundamental Constitutional principles.
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It may be that Rule 76 is unnecessary altogether. Other laws
exist that deal with similar subjects. For instance, Minn.. Stat.
§ 609.425 makes it a felony to "corruptly” influence legislators by
"deception." The "knowing falsity" provision of Rule 76 might be
dupllcatlve, redundant, and unnecessary. It also runs the risk of.
exposing an individual to punishment. for what essentially amounts
to criminal-like behavior, without the protections of criminal law.
It may be preferable, if knowing falsity. is believed to _have
.occurred,. to pursue the matter through the criminal process, rather
than through the adversarial process that does not embrace a numpery
of important Constitutional protections.

The Subcommittee’ s Role

Although not expllCltly stated in the Rules, the Subcommlttee
functions in a "quasi-judicial" capacity in reviewing complaints,
as reflected in the March 30, 1998, letter from Senators Junge and
Frederickson. The process is considered an "adversary proceeding"
in whlch the Subcommittee is "acting in the role of a judge or

]ury Id., pp. 3-4.

The Rules do not state any sanctlons that may be 1mposed in
connection with adjudication of complaints. But potentlal
punishments apparently can'range from banishment from appearing
before, or participating in, Senate proceedings, to,"lmprlsonment“

-for up to a day, pursuant to Article IV, § 25 of the Minnesota -
Constitution. In addition to imprisonment under .the State’
Constitution, the legislature can punish an individudl for contempt
by imprisonment until the end of the legislative session at which

" the wrongful act occurred. Minn. Stat. §§ 3.14 and 3.15.

Further, the name and reputation-of an 1ndlv1dual may be
tarnished or otherwise damaged in connection with the.
Subcommittee’s proceedings. That 1nd1v1dua1 may have 1little
recourse in connection with the proceedlngs ‘Because’ these are
quasi-judicial proceedlngs, are conducted in an adversary fashion,
and the Subcommittee sits in the role of prosecutor, judge and
jury, it is necessary that the Subcommittee adhere to bas;c
Constitutional and statutory rights. .

- There are, of course, substantial Constitutional issues with
regard to imposing punishment upon lobbyists in connection with

- their legislative activities. Restrictions or limitations that may
be imposed upon a lobbyist’'s ability to participate in the process,
such as banishment, could constitute a prior restraint in vxolatlon
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EMBER REICHGOTT JUNGE "~ o
ASSISTANT MAJORITY LEADER G
Senator 46th District ’ R
Room 205 State Capitol
75 Constitution Avenue
St. Paul. MN 55155- 1606 :
(612) 296-2889 S : v K
sen.ember.jurige@senate.leg.state.mn.us ‘ State Of Mlnnesota
and e .

7701 48th Avenue North

New Hope, Minnesota 55428

Senate ‘

Dear Senate Colleague:

Recently the Senate Subcommittee on Ethical Conduct completed its work on a complaint filed
by a Senate member against a lobbyist. This is the first time the subcommittee has faced this

~ issue since 1974, and we believe there are some fundamental issues mvolved about which

members should be informed. QuEStlons raised during this proceedmg go to the basic premise of
our Senate Rules and our nght to enforce them.

As Co-chairs of the Subcomminee, we wish to address these questions and make -
recommendations for futiire consideration by the Rules Committee or subcommittee.

We also attach the Subcommittee’s findings unanimously adopted in the Berglund matter, as
well as editorial comment about the process.

Does the Senate have a right to regulate the conduct of the lobbyists that appear before it?

Yes. Since 1961, the Senate has had a rule regulating the conduct of lobbyists and prohibiting
the knowing distribution of false information. The Senate has an inherent right and
constitutional obligation to demand the highest standards of conduct from those who appear
before it in a professional capacity. Just as a court may impose professional discipline on an
attorney, a legislative body may impose professional discipline on a lobbyist.

The rule is there to protect the integrity of the Senate process. We make decisions on behalf of
the public we represent. We must have truthful information for the process to work. We firmly
believe it would not be proper to cede that disciplinary responsibility to the Minnesota
Government Relations Council (MGRC), as the Council suggests.

Is the Sub’cbmm’i\f}t’eeﬁ;'equlred‘_to investigate every complaint?

Yes. If a member submits a cemplaint in writing, the Subcommittee is required, under Rule 76,
to investigate the complaint. That duty to investigate is not ended by an apology. In past
proceedings against Senate members, apologies by the member d1d not end the proceeding, nor .

COMMITTEES: Vice Chair, Election Laws ® Vice Chair, Rules & Administration * Chair, Ethical Conduct
Subcommittee ¢ Children, Families and Learning * K-12 Education Budget Division ¢ Crime
Prevention * Crime Prevention and Judiciary Budget Division * State Government Finance Committee * Legislative
Audit Commission * Legislative Commission on Planning & Fiscal Policy * Legislative Coordinating Commission i

il

SERVING: Crystal * New Hope * Robbinsdale * Brooklyn Center ¢ Golden Valley 28
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not respond to private conversations or solicitations made to individual members outside of the
record. Lobbying the committee is as inappropriate as lobbying a judge or jury.

Can politics and outside agendas be kept out of Subcommittee deliberation?
We firmly believe that outside political agendas have no place in our subcommittee ethics

process. The precedent, practice, rules and structure of the Subcommittee severely limit that
opportunity. The Subcommittee focuses on facts surrounding violation of a rule and works to

develop consensus among four members. All subcommittee procedure and leadership decisions -

are agreed in advance by both co-chairs (opposite parties) and legal counsel.

To date, we believe the Subcommittee has succeeded under difficult and trying tests. In each of
eight proceedings to come before us in recent years, we have achieved unanimous consensus
despite equal division by party. In the most recent case, unanimous consensus was reached
among four members who were also equally divided on the substantive .08 issue involved in the
complaint. ' '

What were the specific findings on the recent complaint against Mr. Berglund?
The subcommittee unanimously found, by clear and convincing evidence, that:

e The flyer falsely attributed to Ms. Burke Moore four statements she had never made.

o Mr. Berglund acknowledged and apologized to Ms. Burke Moore for one of the four
statements falsely attributed to her. ' i

+ Three of the statements in the flyer were false in themselves. Mr. Berglund has not
acknowledged that these statements were false.

+ Sen. Marty failed to prove by clear and convincing evidence that Mr. Berglund knew that
the statements in the flyer were false. 4

¢ Mr. Berglund should have verified whether Ms. Burke Moore had made the statements he
attributed to her and was careless and negligent in failing to do so.

The subcommittee unanimously recommended:

o That the apology given by Mr. Berglund was appropriate but incomplete.

o That Mr. Berglund be required to acknowledge to the Senate and Ms. Burke Moore that he
should have verified those statements he attributed to her, and that his failure to do so was
careless and negligent.

e That upon receipt of the acknowledgments by the Senate, the complaint be dismissed.
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We hope this information is helpful to Senate members with regard to recent proceedings. We

also hope it will be useful to future members of the Senate Subcommittee on Ethical Conduct.
~ All cases before our committee are cases of precedent, and none of them has been easy. Your
input or response to the issues raised in this memorandum are welcomed.

Smcerely, -

Sen. Ember ichgott Junge ' Sen. Dennis Frederickson

Chair, Senate Subcommi Co-Chair, Senate Subcommittee on
Ethical Conduct Ethical Conduct
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