VII. 'ROAD LAWS OF MINNESOTA, 1858-95

The.admission of the territory into the Unlon gave
Minnesoté an Oppoftuhit$ to teke stock of her legel |
nachinery, During the closing years of the territorlal
period, there wes a growing dlssatisfactlon with the |
existlhg scheme for local government, and somwe people
féli that wanly services which they were entitled to’re—
celve from their local units of‘éovernment were denled
them., Many of the benefits, they thought, could be.obé.
tained only if ths plan of county organization w fe aban-
"doned eand & substitute machine set up. So strong Was
the sentiment for change that; when the constitutional
conventions met in the summer of 1857; there was a ﬁqve~
ment in both the Republican and Democratlc wilngs to wrlte
a modifilcstion of the county plan of organlzation into
the cohstitution. Soverer counsel ruled, howéVer, and
the revision of the form of local government was left
'ﬁo the legislaturé. 1

The first leglslsture that met after the new con-

1. Williem Anderson and Bryce E, Lebman, An Outline
of County Government in Minnesota, 23 (University of
Minnesots, Burcau for Resesrch in Government ,«Rublica-~
tions, no, 7 -- Minnespolis, 1937); ¥Williem Anderscn
and ALlbert J. Lobb, A History of thc Constitution of
Winnesots with the First Verified Text, 127 (Univer-
sity of Minnesote, 3tudles in the Sociel Sclences, no.

15 ~- Minneapolls, 1921).
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tstitution hwd been aporovea by the peoole eia althougn
: _Tit had . not yet been approved by the federal government ~-
. took‘up the task bequeathed to it by the constitutional
- convention, With but little difficulty, the proponents
1Qf chénge'brought about the ebolition of the county
commissioner form of government which had prevailed dur-
ling territorial days, and the adoption of e plan of
organization on a township basis, with a representative

from each of the townships in the county.méeting in

- annual sesslon as a county board of townshlp supervi-

sors to transact such business of the county as could
not be delegated to the townships., A simllar plan of
kgovernment_had gelined favor in the neighboring states
of Iowa &nd Wisconsin, and it repfesented a decentfal;-

zatlon of power in local government based upon the plan

in force in Illinols. 3

: 2 Anderson and Lehman, County Government in Minne-~
- 8ote, 24; Brindley, Road Legislation in Iowa, ll¢
Generel LANq 1858, p, 190-227; House Journal 1857-‘8
p. 862, The lcgislaturn which met in the fall of 1857
- passed a township law on March 30, 1858, Chlefly be-
- cause the measure was carelessly nqrased the legisla-
“‘ture, in the summer of 1858, repealpd it and substituted
- & new townsaip organization ect in its place., The lan-
guage of the later bill, which becanme effective on
August 13, 1858, differed considerably from the sct of
March 20,'but 1ts general purposegwas the same, Many
of the townships were organized u%der the first law,
end the legality o7 thelr organlization was exoressly
recognilzed by the act of August 13, The legislative
committee which drew up the latter act reported thet
‘ong of the chief defects of +he first act was its in-
discriminate use of the word "supervisor® to designate
practically every officer in the town organi"ation.
- The commiftee recomnrended that, in the new bill, the
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In this new scheme of.govérnment the:reéhlation of
affalirs pertaining to roads was brougﬁt closer to the
peOplg than 1t.had been under the ébunty commissioner
form of government. It retslned mosﬁ~of‘the features
of the territofial law,.but, whereas the county commis-
~sloners under the territorial form of - government had su-
pervised the performance of thé‘road supervisors, the
scrutiny of the officlal performance of the dutles of
the office was now to Be‘made by the board of super- -
visors vhich regulested the affairs of the townships.

‘ The Supervisors in the seversl towns 1in this
State, shall have the care and superintendence of
roeds and bridmges therein; and 1t shall be thelr
duty to give dircctions for the repairing of thae

.roads and bridges in their respective towns; to
regulate the roads already lald out, and alter

~ each of them as they, or a majority of thnem, shall
deem proper, as hereinafter provided, to cause the
roads and the bridges which ere or may be erccted
over streams. intersecting roads, to be kept in re-
peir; to dlvide thelr respective towns intc so many
road dlstricts as they shall deem convenlent, by
writlng under thelr hends, to be lodged with the
Town Clerk, and by him entercd in tke town records,
such division to be made annuslly 1f they shall .
deem 1t necessery, and in ell cases, to be nade at

lesst ten days before the annual town meeting; 1o
assign to each of the sald road districts, such of
tne inhabitants liable to work on highways as they
shell think proper, having such regard to proxlmity
of residence g may be, &nd to require the Over--
ceers bf Highways, from tlme to time, as often. zs
they snsll deem necessary, 1o warn 81l persons 1ll-
eble to work on rosds, to come and work thereon,
with such tools, carrliages, cattle or teams, &ae the
gald Overseers, or elther of them shall direct.

officiszls in charge of roads and the poor be deslgnated
o5 "overccers." Uouse Journsl, 1857-58; p. 8623. The
sct of kiarch 20 1s printed on pages 311-334 of the Gen-
eral Lzws for 1858. . . - ’ ; C '

3. General Laws, 1858, p. 315.




This general supervisory power wau further expanded
bj tne nrovision that the tOhﬂShiD clerx and tne Justices
bof peace of the townskip, meeting as & board of town
euditors, should examine the records of itne road over—
»eers and renort estimetes of funds needed fer road im—
'provcmenus in excess of what could be ecwomplished by
poll tax lsbor, From theee records the townshlp super-
visors were ﬁo aasess the "highwey labor and road tex
to be performed end pald ln their‘toﬁn the riext ensulng
year." Moneys remaining ln the hands of the.overseers,
when. they made thelr annusl reports, were to be_pa{d to
the supervisors, who were to epply 1t on roads and
bridges within the townshlp., These were functions which
the county commlssloners had exercised for the countles

3

 aurl nz the territorisl perlod. In genéral, 1f the ter-
ritoriel lew is resd with the substitution of the word
"tpwnship" for Weounty, " and "supervisors® for ""omnis—
sloners," it czn be applied to the townshlp system of
- local goveranment with but few excentions.' One of these
was the proviso that the townshblp supervieors were for-
bldden to lay out, alter, or discontlnue state and coun-
ty roads, althoﬁgh:their poWer.ﬁith.regard to townanlp
rozds wes supreme, Anothgr wes %n the method -of making
appesls from the Gameges allowed to property owners be—
cause of road changes. Such appeals were not made 1o
the township supervisors, but to the county Yoard of

“town supervisors, ond three cf its members, none of
SUL s 7
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whom could be resident_in.the‘township from which the
appeal was made, were to act as a court to declde the
éase. Both partles to the appesl were bound to accept
thelr judgment as final, but if the payment of damsges

‘ assessed by such a court would, in the opinion of the
board of town auditors, require the levying of an un~
reasonably heavy tax on the property in the township,
the town supervisorb could appeal to the county board
of.town supervisors for relief from all or a part of the
damages, The award of the court then-would be postponed
until the money could be raised bj some,method other
than a speciflic tax on the property in the township.

In other words, the county could assume a parﬁ of the
cost, 4 ‘

The labor tex system in force during the territorial
perliod remalned fhe law of Minnesota after statehood was
~achleved. It wes modified in that there was no longer e
set number of days during which cltizens were required to
work on the rosds, Instead, the number of days of labor
- was determined by the town supervisors at thelr annual
meetings, but 1t could not be less than one, nor'more than‘
four days, and seventy-five per cent of the work nad to
- be done before August 1 of each'yeér, Commutatlon of the
~labor tax by a cash payment was provided at the rate of

one dollar and fifty cents for each day of labor assessed,

4, Generzl Laws, 1858, p. 200, 212, 218, 2320, 225,
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The property tax for roads of the territorizal perilod
1ikewlse waé carriea over, 'This ta#, whiéi could not

be assessed at a rate greater than fifty_cehts bn each
.ohe hundred dollars of valuation, could be paid in money
or in labor at tke rate of one dollsar pef dey.

Unuer the townshlp plan of locel governmunt the
county's functions in regard to road matters were sub-
ordinated to those of the township, and were operztive .
only where the township did not or could not adequately
verform the functions of 1ocal,self—gOVernment.' The
county was glven power 1o "alter, estoblish, or discon-
tinue any county rcad or roads" within its boundarles,
but no specific provision was made for it to perform
the work. The exception of county and state roazds from
the.list of those which the town supervisors might alter,
lay ouﬁ, or discontinue created & problem, for it was
interpreted to mean thet the townshlp had no jurlsdic-
tion over them, The colution wes found in the p”oviso
thet all laws in force at the time of the passage of
the townshlp act "dich were "appllceble to tn@ boara of

county commissioners, shall apply to. the county super-

visors! court.," Chepter 13 of the Revlsed Statutes of
1851, which designated the mam&er in which county rosds
should be treated, and the act to create two road com—

migeloners for each county, passed 2t the extra sesslon

5. Generzl Lews, 185G, p. 218-221.
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of the legislaturé in.18573 proVided & means by which
the rogd.overseers.could.take'o§er the construction:and
‘meintenesnce of thcse county roads.

~Ther«e were weaknesces in the plan of organization,
however, which opened 1t to ofitiCism, and eventually
led to 1ts repeal. In large coun£1es the township board
was en unwleldy btody, in which thke formation of factions
gnd cliques was a natursl development, and the meetings
‘of the county boards often degenerated into partisah
squébbies. In Goodkhue County, for exemple, the fabtions
in thé county board of supervisors slmost brought about:-
a county-wide dlsturbence, The first board wes predomn-
-inantly Republican ~- nlneteen Republican to four Demo-
cratlic members ~- and 1n every votle taken.tﬁc party
lines were maintained 1nt .ct., In Dskota County, vn re
tke number of members wes twenty, the board of super-
visors oarned ‘the name’ "Hestings Leglslature" or "Dekota
Legislatnre," and equally wildeespreed divisions appeered,
besed sclely upon the lssue of partlsen politics. Tt
was a wesnknees u“ich was inherent in the plen of org an1~
zation under the township act.

In hig farewell address to 5%@ legislaturc in 1859,

Governor Sibley czlled attention to the accumulation cf

6. Aﬂue, p. 235- 234 Public Statutes, 1349-1858, o.
221, 248-555. '

7 An derson end Lehman,. “ountj Governocent in ¥inne-
sota, 24; Red Wing Republicen, June 18, July 15, 2%,
- 20, 1058; Bestin-s Indecendent, January 37, Februsry

10, 1859. : .
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»a'hugé débt on.£he part of the local units of éovérhment
'~ -because of the bulky maéhinery set up for the 5ovcr55;
“ment of the towns and counties, While this did not ap-
‘plvapecifically to road affairs, yel they were inqluded,
for the administration of the rosd laws was a fubctioﬁ
of the local governments, Sibley urged that the town-
ship act be repesled and the fofmer coﬁnty comnlssioner
form of_govérnment be restored. The township form of
government might be spplied satisfactorily in.a well
settled region; ke acknowledged, but he held that its
enforcement in a frontier state was not conduclve fo

the financial solvency of the etate or local units of
vgovern@ent. The soundness of Sibley's sdvice was not
questioned, but he was followed in the governort's chalr
by a man who héla firmly to the trzditicn of town govern-
ment, ~ Governor Remsey, addressing thé 1égislature-less
then a month after Sibley hed appesled to it for a re-
nunclation of the township form of government, urged the
legislature not to give it up. He admitted that the.
criticisms made were lergely true, and thet the law

- periaps was not sulted to a frontier state, but he
pleaded that "the system of town government, now begin-~
'ning to be understogd and soon to bgcome ﬁecessary need,
need.[glg] not be ehtireiy sbanddned." If it was found
to be unworkeble, he suggested that a compromise be
effccigd, retaihiﬁg the township organization, but

a2bollishing the county board of town supervisocors in favor
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ofva th?ee or flve man board of county commissioﬁers. 8_

The legislature-follOWed the recbmmen&ation'of Gov- -
ernor Ramsey, and the modifiéd'form, which combined the
county commlssioner and the townshlp plens of government,
has remained in force ever since with but few alterations.
Sentiment in favor of the supervisbr system was sirong
for several years, however, and, as late as 1870, an
attempt was mede to change back to thaﬁ'plan. - One news-
paper editor, commenting on the fallure of the élan;
~exclaimed: "Good! The present system 1s far preferable
to the one brOpOSEGo" ° |

In recasting the laws to reorganize the-idcal gov~
ernment of the state, the lawmakers crowded into a single
_ chapter of the statutes for 1860 the laws regulating |
‘roads, . The new chapter of the statutes varled little' 
from the law of 1858, except where it had to be changed
. to couform to the revised legal structure of townshlp
end c&hnty government. The power of the tbwﬁships io
regulaté_their roads and bridges was restated, and some.
of the difficulties»inherent in the law of 1858 weré
removed,

The Supervisor(s] of the town may alter or dis-
contlinue any rozd, or lay out any new road when
petitlioned by any number of legal voters not less
than six, residing ¥l thin one mile of the road so
to be sltered, discoftlnued or laid out; gald peti-
tion shall set forth in writing a descriptlon of
the road, &nd what part thereof 1s to be altered

8. The messages of Sibley and Ramsey, dated December
8, 1859, and January 2, 18680, respectlvely, are in House

Journsl, 185¢-80, p. 23, 166, ‘ ,
3. Saint Peter Tribune, February 16, 1870,
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or discontinued, end 1f for a new road, the names
of the owners of the land, 1f known, over which
the rosd is to pass, the point at which 1t is to
commence, i1ts general course, and the polint near
which it is to terminate; Provided, Tnst the sald
Supervisors shall not have power to vacate, alter.

_ or change eny dState rosd, any portion of whicn
passes through any of the unorganized countles of
the State, nor sheall they vacate any portion of
any mail route, or change the same 1n any manner
so as to make the same meterially longer, &nd when
any change is made in any such route, the Supervi-
sors shall cause the same to be immedlately opened
and mede passable; Provided, That State roads not
opened wlthin two yeers from the tiTB they are lald
out may be vacated as other roads.

The relation of Lhe township to exlstlng roads was
| clari_fied by the statement that "Public roads and parts
of roads, whéther Territorial, Staté, or County, now
legally existing, are declared the highways of towns
in which they shall be, and may De altered; discontinued,
vdr re-opcned by théir respective town authorities &s
" other roads." These two clauses clearly established the
relatibnship of the township to the roads within its
" poundaries, One other additlon whiéh this law madec to
ihe roed code of Minncsota was the extension of the .
. yoed lews to towns and cities., Citles, for all rosd
purposes, were to be considered as townships in them-
-selves. They were requircd to get up & system 6f offi-
clals correéﬁohdigg}to those of the townships for the
énforceﬁent of road laws, 11 |

| In 1862 the leglslature took awsy the power of the

10, Genersl Laws, 1880, p. 87.
11, Genergl Laws, 1360, p. 922, 93.




t&wnsh;ps io,alter 6? discoﬁ+inUe'county roéds by the
passage of an act \hich declared that "e&ery State road
or other continuous rosd passing through or 1nto more
-then one Organized county, 1is hereﬁy-declared & county

; road, and shall only be altered, changed or vécated by
an order of the board of county commissioners," County
roads were placed under the supefvision of the county
comzlssicners, who might eppropriate Psuch sums of money
from the county treasury &s they may think advisable,
not exceedlng one thousand dollars in any one-yeér."
More money might be appropriated and spent upon a ratl-
ficstion by the voters of the county, the funds»to be
expended upon bridges and county roads under the direc~
tlon of the commlissioners, A county road running through
hore than one township in the county amight be ’“Cgted
established, chaﬁged, or vacated, upon petition of
twenty»four freeholders in any county containlng.more
than one hundred legal voters, or twelve freehﬁlders in
any .county containing less than one hundred voters,
Upon epproval of the petition‘for the road, the county
commissioners were'rcqﬁlred to nbtify the supervisors
of the towns through which the rcod was to pass,_aﬁd it
then became the duty of the tdwnships to open, alter, |
or vacste the roaﬁﬁgn quéstioﬁ. téeguate éafeguards
for the owners of préperty affected by the change were
'prov*aed whereby the cobqty had to pay the dJmcues

awarced Wnen onue the roa & wes convtructud, 1t became
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the duty of the townships through mhich it passed to
maintain 1t, In 1865 the 1eglslature amended the pro-
vision for aDDrOpriating_money by the addition of a
clsuse permitting an annual.approprlation of "one thou~
sahd dollars to eaeh five hundred thousand dollars of
assessed valuation of real estate in such couniy." In
effect; this increased the apporprlating power of most
counties; for the assessed valuation 1n sany of'them
was in excess of five hundred thousand dollars.'la

The 1aws of territorial Minnesota had requlred that

public roads be four rods wide. The same width was made

the legal standard under the townsihlp organization law,
The territorial law also had provided for the opening
of cartways two rods wide, to allow owners of property
off a public road to galn access to thelr lend. The

township organizatlon law legallzed cartways, but falled

to set any standard of width for them, This the road

" law of 1860 did, by providing for the opening of cart-
ways two rods wide under the same terms as those govern-
ing the Opehiﬁg of any ether'publie'fosd, In 1863 the

legislature amended the provisions of the law applying

to cartways by providing that the towns should bear the

=N
12. General Laws, 1862, pPo. 138~ 141 1865 Po 71 In

1862 fourteen countles had real estate assessed at five
hundred thousand dollars or ovVels By 1863 nlneteen were
in tkhis classification, and by 1867 twenty-five. ©See
the reports of the stale sauditor dated January 1, 1864,

 December 31, 1864, snd December 28, 1868, in Executive
Documents, 1863 p. 476, stat ement R; 1864, P 160
statexent O; 18 08, Po 406 statement J.
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cost of.surveying them,'but that the individual for'whoﬁ
,the cartwey wes 1aid'out sheould pay al1'damages to pro-
perty thfough which 1% passed, the amount of which wés
. to be determined in the.same-wéy és in the case of pub-
lic roads. va‘the lan ‘throughiwhich the cartway pessed
was enclosed, the owner waszalloﬁed to ereci'gates, and

penalties were provided for leaving them open as well

as for maliciously damezing them, 13

The road coce of Minnesots was evolved over a period
of'many years, In.1857 & iéw regulating the establish-
ment of ferries was adopted, which made unnecessary the
~cumbersome legal machine in forée_during the territorisl
period, and removed the difficulties thet had produced
- trouble. The new law, for example, provided that a
license to operate a ferry.over a stream which served
"as a boundsry betwecen two countles might be obtained from
either co§nty, but that once obteined, "the county com-
mlssioner{s] of no other county shall have any powéf' |
to exerclse ény'jurisdiction over such ferry, while thne
same 1s in legal exlstence," To further safeguard the
ferry operators, the lsw provided that if apblications
were flled in two countieé for ferries at the same polnt,
the person who made appllcatlon flrst should have prefer-
ence, TaXatioéfonly by the county commlssloners in the

county 1n which the ferry wzs loczated, at rates varylng

13, Ante, p. 227; Geners1l Laws, 1858, p. 236, 1860,
1IN 2Z
- “ .

2
p. 92, 1662, p. 10
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from fivé dollars fo two hundred.déllafs.pér yeér,,was
legalized, ahd'thg commissloners were likewise given the
authority to reguléte the rates of ferriage.‘ Citles,
‘villages, boroughs, and incorporated towns were given
the privilege of licensing ferries within their dwn
boundariés. To éncourage-adeQuate bridging of streams,
the same session of the legislaturé adopted & lew author-
1zing'supefvisors df.organized townships to issue bonds
for bullding bridges wilthin thelr towns, and provided
‘for the redemption of the bonds by taxation, 1%

One other lew was added to the bod? of roesd lzws
\by the session of 1867. "An Act to legelize the bullding
of frece tufnpikes in this State" provided that the coun-
ty commlissloners might construct such a road when a
majority of the legel voters along the rcute which 1t
was desired to convert lnto a free tufnpike petitioned
for it, andlwhen boluntary pledges totallng st least
two hundred dollars had been subscribed for cvery mile
of thé proposed turnplike.  Free turnplkes were requlred
1o bte laid out at least four rcds wide, "and éhall be

bedded with stone, gravel or such other material as mey

14. CGenersl Lawe, 1867, p. 4F-43, 58; ante, p. 339~
242, The bridge vond lsw was amended in 168 to cor-
rect an obvious clip in the leainguege of the bill, The
1867 law provided that the vote of two-thlrds of the
legz2l voters of the town had to favor the measure. The
smendment of 18€8 provided that the vete of two-thirds’
of the lcgel voters of the town vressent at the meeting
wae required for this purpose, Gencrsl Laws, 1263, p.
87’ . . . ’
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be fouﬁd‘on the line thereof; and faced with brokén
stone or gravel so as to form“éh.GVen herd surfsace,

With good and sufficlent ditckes on ssch slde whenever
the samé is precticablé; the arch or bed of suca road
shall be at least elghteen feet wide,‘and shall be so
constructed as to permit carrieges and other vehlcles
convenlently to pass each other, andvto pass on and 6ff
of saiad tﬁrnpike where it may be intersected by other |
roads." In additlon to the two hundred dGollars pecr mile
of road raiscd by voluntary subscription, the;county com-
mlssioners were requlred tc levy a tax annually for threc
years, smounting to one-third of the estimated'cost,
leés one-~third of the suovscription, The tex Was to be
apnlied to the communitles et elther end of the road,
and to householders 1living within one-half mile of the

~ road on the first mile from elther end, within one mile
halong.the sccond mile, within s mile znd a half zlong
the ihird mile, within two miles along the fourth mile,
wlthin two &nd a half mlles along the fifth mlle, and
within three miles along the remeining portion of its
length, The subscriptions made to 2id in buildingxthe
roed were to be paia in instalaents, each not less then
twenty per cent of the totzsl emount, péyable every sixty
daye. Wren tzgroad was completed, the commissloners
were reculred to levy an ahﬁual tax_to ¥xeep it in good

repelr, and the roed overseers along its route were to qo
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the work. 15
| An 1mportant addition to the legel frémework of'ihe
road system was made by the iegislature of 1872, when
.an'act wes pessed suthorizing the Jjudges of>diétrict
.,vcourts'to'order the laying out of roazds through two or
more counties within theif respective judlclal districts.:
Under the terms of this law.the Judges were authorized
to appoint ¢Ommissioners io lay out such roasds upon re-
~celpt of a‘petition signed by twenty legel voters resi-
~dent 1in the counties, -The‘juéges, hoWéver, were not
permitted to amiorize any rozd lald out more then six
'éiles outside thelr judlcial districts, and a roed could
be orderedIOpened only after thirty days' notice had been
publicly given in each county through which it would pass.
The cost of laying out such roads, and of any dameges
to propesrty consequent to 1ts opening, was tc bévborne
by the counties, bamages wefc to be ewarded by the com-
missloners appolnted by the court, and, in case of dis-
satisfection with the amount awarded, property owners
mlght have a Jury triel upon written petition to the
court, filed wlthin thirty days of the awarding of the
. demages, The construction of Judicial rdads wes 4o be
performed by the townships through whlch they passed,
In many cases this law obviated tne necsssity for goling

to the leglslature for suthority *tc open rozds extending

15. Generel Laws, 1867, p. 49-51.
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through more than one county, and,madé possible & quicker
procurement of needed foads. 16 -
In 1873 the leglslature performed 14s perlodlc task
of.révising end rewriting the stetutes of Minnesota. The
‘revised statutes of 187% gathered into one chapter the
laws relating tb roads which had been enacted since the
last revision of 1866, MNost of the amendatory acts were
;passed'to clarify meaning, and d4id not-greatly alter-the
law., Consequently, the revised law}differéd from the
‘edition of 1866 chiefly because of the sddition of the
sections relating to free tufnpikes, to sfeam traction
roads, and to Judicial roads. 17 |
o In the‘local'administration of razd problems the
new dode extended the power of taxatlon for road purposes
not only to real estéte,'bgt to personal propertyAas
jwell@ The limit of such taxatlon was placed'ét one dol-
lar'fof every hundred dollars of assessed va}uation. If .
the townshlp supervisors refused to lasy out, alter, or
vacate any highway, the code provided that, unless the
16, Genersal Laws, 1873, p. 100; Walter S, Booth, The
Townshlp Manual for the State of Minnesota, 64, note a
(fifteenth =aition, Minneapolls, 1699). Where a road
extending through or into two judicilal districts was
desired, according to en smendment to the law of 1872
made 1n 1889, Judges were permitted to act in conjunc-
tion, end, 1f t road wes declded upon, they appolnted

a commlssioner from each county affected, not more than .

five in ell, to lay out the road. General Laws, 1889,

p. 296, ,

. 17. Minnesots, Statutes at Large, 1873, vol. 1, p.
513-537; ante, p. 255.
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decisidn-was appeeled from within the tnﬂrts days stip-
ulated by law, the petition could not again be consider-
ed for one year. There 124 been no statement in ?re- ,
Vious 13%5 indiceting the methods to be followéd in ap-
pealing from the decisions of the supervisors or'eounty
commissioners where the rozd involvod was a town line
road, although the lew of 1858 had stioulated in detall
‘the weyVSuCh rosds should be laid out, and had provided
& means of division 80 that each township shouléd assume
. 1ts share of the cost of construction and mailntenance,
The code of 1873 extended to towﬁ line roads tke same
- rights of appesl which had been granted in cases of other
township roeds. Roads, under territorial leaws aé well
88 under stete laws, had been limited to & width of four
rods, This regulation was changed so that roads six
rods wide might be leid out, provided that all the resi-
dents on lands élong the road so desired. 18
Previous laws had provided a mesns for appealing

from the decision of suoerv*sors or commissloners regard-
1ng demages claimed £s8 a result of the routing of a rocad
turough privatelyvowned lend, The law of 1873 rephrosed
the languasge of the existing léwé, and added to them new
festures for which legislation had.been‘provided~dur1ng’
the intervening years, Henceforth no Gamages wefe to be
allowed for property token for rozd purposcs if the lend,

18.- ¥innesota, Statut
515, B30, 521,

t——— o ———

t Lerze, 1873, vol, 1, p,



-atrthe time the road was laid out, belongedlto-the federal
government of to the state of Minnesoté. Waere & legitif
mate clalm for damages ekisted, héﬁevér, an sppeal for ad-
Justing them might be made at“any time wlthin three years
from the date of opening the roéd. ' Two ways were pro-
vided for making appeals from the awerds.of the super-
visors'of commissioners, If the amount of the award was
less than & hundred dollers, the appcal was to be made
to a justice of the peace naving jurisdiction. If fhe
amount of demeages claiméd was more than a hundredvdol—
lars, the appec2l was to be made to the judge of the dis-
trict court. In all cases, the appcllant was'requ1féd
to post a bond covering the costs of the éppeal.' A trial
by jury was provided, and if the initisl awerd of the
toﬁn-supervisors or county commlssioners was upheld,
he hed to bear the costs of the trial, If that decision
was reversed, the county or townshlyp, whichever thé cese
might be, was required tc assume the costs. 19

The code nrovided that in townshins in whlch no
public roads had becn lald out, the section llnes were
henceforth to be consldered as public roads, and might
be opened to a width of two rods on each side of the
line by ihe toyn supervisors without tahe necesclty for
any survey, exceptlng whers natural obstacles prevented

the streight line from being followed. The last section

Minnesote,

1¢. Generzl Ststutes, 1866, p. 195-197;
Stotutes at Large, 1873, vol, 1, »n. £283, 534,
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of the actvéontéinéd thé‘provision for laying out roads
upen order of the judge of the district cdurt;i This com-
pleted the road code of 1873, It differed from the pre-
Vious'codes‘%h many places, but’ih the majority of cases
these“différences were differences in phréseologj rather
than in meaning, 20 |

Nor wefe thé changes in the éode durihg the next
twenty yeers of great significance., It is true that the
code of 1884 varies from thet of 1873, but zgain the dif-
ferences are not in the fundamental rules of procedure;
rather they are differences in the methods of express-
ing the rules for procedure., The fundamcntals leid down
in the laws of 1860 remained the basls for the roed codse
until the closing years of the cehtury. The enectment
of the lew providing for the laying out bf rbads by the
»Judges of the district courts was the last significent
additioh'to the body of rocad lawe untll the good roads
movement revamped thé‘stfucture, ahd altered the'public
concept of the road system of the state.

That 1s not to say thét‘there were no road laws
enacted durlng the lest twenty years df the old‘regime.
Whenever special occasions arose which could not be met
under existing laws, additions to the body of statutes
were made, They did not alter.the methods by waich roads

were dpened‘or_maintained; they epplied the 0ld prin-

20. kinnesota, Statutes at Large, 1373, vol, 1, p. 526.
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ciples to new circumsﬁances,. Aniintéfesting example of

~ this feature of the road laws ig affer "ed'bQ the measuré,
enacted in 1883, thch DI ovided for ooﬂning temporary
cértwéys. This leéisWatioﬁ was 1ntended primarily to
‘benefit the lumbering interests Qf the state, for it
provided that whenever twe or more owners of plne lands
-1in the staﬁe desired a temporary cartway to bellaid out
they should petition the supérvisérs of the town through
which the cartway would extend, or, if the township‘wgs
unorganlzed, the petition'éhould-be addressed to the
county commissionefs, who taereuoon would order 1t open~
ed for the periocd of time specified in the pctition.nkpuch
& cartwey was to be not less than one, nor more fhan

two, rods in width, and the petitioners were to pay zll
demages to proverty. The same sgession §f the 1egisldture
pasced laws 1ntenand tc provide adequate measures to reg—
ulete the obstruction of highways by rallroad trcins,

and an earller sesslon -~ that meeting 1n 1879 ~- had
attemnted to regulate the practice oP gsecding g rasé or
other crcns on the right of way of nighways by ne nitting
ovmers of such land to seed to within elight feet of the
center of the road, provided that in sc delng they éid
not interfere w%ﬁh its free use. Similafly, tﬁe legis~
lature in 1874 hed de;lt-with the.problem of_drainage for
highways runﬁing through marshy land;.by the enactment

of a2 law euthorlzing the town superQisors to dig ditehes,.

and providing compensation for the ovwners of the land
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through}whioh'the ditches were dug byvasSessihg‘d*nages”

in'the slme way as that provided for 1n layinb out roads,
The 1eg1°l=ture had orovided a special tax for county

road and bridge purposes based upon the valuation of

real and personal property, but the tzx was to be expend-

:ed.upon the.roads and brldges of the couniy byéthe com—
1ssioneré. In 1891 this featurs was chenged’to allow

;the commlssioners to appropriate a sum of thrse hundred
dollers or less from the county road and bridge fund for
the improvement of roads and bridgesvin any towﬁship in

the‘county. The money was to be pald to the treasurer

of the town within whlch it was to be sbent, when the
latter officer nad glven bonds to guarantee the use of

he money for the pufpoée for which it wes appropriated, °
nd 1t was to be exvended by the town supervisors, &1

In 1867 the 1eéislature Lhad teken steps to regulate
he autnorization of ferries in the state by the counties.
ne session of 1875, 1n turn, laid down laws regulating
Lhe constrnction of toll b 1dbes° The messure, intended
Jrimariiy to establish certsin stcn ards in the construc-
on of brl&ges over the Minnesota River, was extended

:0 apply to the construction’of bridges over "any lake

wr stresm of water 1n tho state," Comoanieq wishing to

)ulld such bridoes were required to oonform to the laws

f the state rega ding corporations, and the privilege

21. Genorsl Statutes, 1354, p. 499; Genersl Laws, 1874,
' 200-Z04, 1679, p. 9L, 1883 p. 1=9 181, 1891, p. 26,
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of constructlng oridges over tne linnesote River VESs

extended also tu ”aﬂy county or counties, town or towns,

village or villages, intercsted therein." Such bridges

might be toll or free, as the builders desired, but the

site'of the brilége had to be appfOVed by the governor,
and, 1f a toll bridge was constructed, a standard of
toll charges was set up which could not be changed by
the legislatuxe untll the company wes earnin& a net
annual lncome equal to ten pér cent of the falr and
reasonable cost of the bridge. 32 x
There were six kinds of frec roadsvin Minnesotsa.,
The state, from which the other units of government
derived thelr suthority to lay cut roads, coﬁld euihor~
1ze the crening of state roads.'lJudges of the sevéral
Judiéial districts could authorize the opening of roads
extending through two or more counties within thelr dis-
tricts. ane townshlps were authorized tc open roads
wholly within the townships, while the couﬁties oould
open roeds within the§édunty which extended tbrougﬁ two
or more townships: S/~_Fur"t,hermore, county authorltles were

suthorized to lay out and construct free turnplkes with-

22. Genepal Leaws, 1867, D. 4548, 1875 p. 140, Pre-
vious to tE% vessaxe of toie bridege lew, rellrcod com-
vanies had been autuorLzed to construct bridges scrosec
stresms for crossing their trains, and "to answer the
ordinsry nurposcs of travel snd business. Tney were
entitled to che”ae toll for the.use of tanelr bridges
unlcss the brid¢ge wes erected within one mile of an
existing toll br*aze cullt by an incorooratﬂd COMDENY .
uvn@‘ul Lzaws, 1869, p. 94.




in their counties snd roada desibqed for use by steam
trsctioq Vehicles. For tnc purpose of altering cr vacat~

_1ng, state r%§ds were considered to be county roeds end

| could be changed-or sbandoned only by the county commis-

. sionera. The resoonsibility for construct1n5 free turn-

|

HEAN

plkes and stcam traction roads belonged to the ccunties,

1wnile the townshios assumed tne duty of constructing not

only townshlip rocds, but state, county, ané Judicial
i
Eroads as well, The e9ponsib111ty for the malntenance

of rosds was likewise dlvided. GCounty authoritles were

' allowed to levy & tax for the malntenance of county eand

state roads, &s well as of free turnpikes, but the lzbor
tex of the townships through wn*ch these roads passed
had torbe employed on roads laild out by state, counﬁy;

and Judiclael authority as well as on townsklp roeds and

~r

pge
was not sxempted from use on free turnplkes.

v The legeal sode outlined the status of the roads,
providcd for tqelr construction and msintensnce, and gave
thelr users certain 1nclle“sb1e riwhto and privileges.
But the lzndowvner, from whose land the ground for the

‘rond wae Loken snd whose lebor kept it in repair, had, 1n

- addition to his rights as & traveler cver the roeds, cer-

'tain other rights end privileges inherent 1n the ownershlp

23. on page 64 of his Townshlv ienual (1899,Boothsays
that the seversl kinds of roeds 1in ssvwe igota !differ

. chiefly in thelr extent and the authnority under which

they are laid out, tut when leid outl and opencé ‘they
~ere wholly under the care end suoeriﬂteqdencc'of the
supervisors of the towns in wileh they 1le."
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of the sdjeining lend, A southern Llnnesota newepaper of
the eighties summedAup these rights, as well as the obli-
gations which they entailed, in an article entitled "The

Rights of Farmers,!
Oréinarily the farmer owns the soll cf healf the road,
and may use the gress, trees, stones, gravel, sand,
or anything of value to ilm, either on the land or
beneath the surface, subject only to the superior
rights of the public to trzvel over the road. . . .
No other man has a right to feced his cattle there,
or cut the grass or trees; much less deposit his wooq,
cld carts, wagons, or cother things thereon. . . . The
owner of a drove of cattle which stop to fced in
ront of your land, or of a drove of pigs which root
up the soil, ic resncnsible to you at law as nuch &s
if they did the same things inside the fence. No-
body's chilcren heve any rignu to pilck up the annles
under your trecs, slthough the sasme stand wholly out-
side of the fence. No privete person hes a right to
cut or lop off the llabs of your trees in order to
move his 0ld barn or other bulldings along the nigh-
WaY. « « » NO man hkas 2 right to stand in front of -
your land end whittle or deface your fence, throw
stones at your dog, or insult you with abusive lan-
guage, wlthout belng llable to you for trespassing
on your land; hc has ; . . & right to usc the road,
but rnot to zbtuse it, . . . The farmer owns the soll
‘of the road, even if he cannct use 1t for any pur-
pose which intgrferes with the use of it by the nub-
lic for travely, . . . If the road is discontinueld or
located elsewkerc the land reverts tc him, and he
may enclose 1t to the ceatre and use 1t as a part
of Lis ferm, “4 ’

During the territorial periocd of Minnesote's hic-
tory, and for many years after staiehood was atlalned,
the primary intnreqt of the state in the dsvelopment of

he communication fecilities of tke frbntier comison—
wealth was accepted, The first territoriel iaw-regardu

ing roeds had recognlzed tkls autrority in road metters




by leying down rules for the legislature to follow in
laying out rOads; and had provided that'thellegislature
pa&lthe cost of this important tesk, but not that of the
equally 1fportant task of constructing them, The "1egis-:-
lature wkich met in 1851 was almost without funds, end
in response to the warning of the territoriél suditer
against the practice of filnancing such roads, the lcgls- :
| lature réstricted 1tself, 2° The territorial code pro-
vided that the leglslature might order roads lsld out |
Ohly when they passed beyond the borders of & county and
were petitioned for by residents of both counties, Bills
for roads authorlzed by the %egislaturc thereafter pro-
vided that the cost of laying them out should be borne

by the counties through which they passed., At the same
time tkat these restrictions upon tbe autho"ity of the
state and terr}tory were btelng imoosed the power to

lay out réads within the counties was delegated to the
smaller unit of government, This delcgetlion of auther-
ity in no way 1mpéirod.the right of elther the territory
or the state to control the administration of roeds, nor
were any laws passed durlng the succeeding querter cen-
tury for thast purpose, The lows estebllishing the town-
ship systgm of local government in Minﬁesota,_however,
delégated to a still smeller unit of government the power
- to lay out roads within the township,}and the pescsage of

- 25. Report of the territorizal edditor De\emher 31,
11850, i Council Journal, 1851, 182
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. ‘the act authorizing the judges of-distfiot courts to
lay'out.roads 1h two or more countles within tﬁeir Judi-
cilal districts, tecgether with the supplementdry ects to
enable judges of adjoining districts to act in concert
to lay out a road through two or more such Judiclel dis-
tricts, provided the machinery’for caring for most con-
tingencies orising from the need for opening, relocating,
cr vacsting roads wilthin the state, They cféated a
meachine which made dlrect leglelative actlon unnecescsary.
In 1881 the legislature voluntarily silgned awéy_lts
right to enact Special laws authorizing the laying.out
or vacating of roadse. An smendment to the staté coneti-
tution. was proposed that yeazr to limit thé vest amount
of specicl-leglsletion which was growiﬁg year by year.
The emendment which the leglslature drew up for eubmig-
. sion_io & populsr vote prohibited eleven kinds of specizl
~1egisiation, theégecond of which-was that for ﬂlaylng
out, opening or altering nighways." The third 1ltem 1in
the list of forbldden special octs wasa thét to license
ferries across streams wholly within the confines’of
Minnesota, The eleventh class of speclal 1egislatioh
which wes forbldden wss that pertaining to the vacat-
ing of roads, town plats, streets, alléys, and oubllic
grounds, The measure was adopted by a popular vote on
November &, 1881, as sections 33 end 34 of article 4 of
the coﬁsﬁitutiOn,' The amendmeﬁt reméined in force for

& perliod of ten years, and was superseded in 1822 by a
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new amendment, the nurposc of which was the same, but
-which wes even more swecplng in the pronibition of spe01al
1egislation. z8 \ |

This Festriction of the legislature to lay out rosads
had a greater significence than mcrély'that of cuttihg
down on special legislation, HMMinnesota was progressing
beyond the Irontier stasef During the perilod when vast
arezs of the stete were unoccupled, there was no organ-
ized 1bcai governrent to supply the system of roads whilch
a froatier counfry needed, The provision for an incress-
ing emount of locsal, cor decentralized control in the
bullding up of a communication system led almost inevi-
tably to the withdrawal of legislative control. DBut the
withdrawal of the state 2lso typified the indifference to
wagon roads as a matter of state concern which prevailed
in the Unlted States as a ﬁhole during the last thirty
yeare of the nineteenth century. The rallroads replaced
the longfdistance system of wazon rocds in the oate4or3
. of humen needs., The result wae that the administration
of highweys cessed to bé 1n eny real sense eithcr a nation~
el or State function, but was trensferred to the various

locel units of govcrnment." That the transition to thls

28. Gensrzl Laws, 1881, p, 21-53; 1891, p. 1€-21;
Herold F., Kumm, The uonstitution of Lilnnesota aAnnotcoted,

- 97-111 (UniversitJ of minnceota, Buresu for nesearch in

Government, Publicztlions, no. 2 —— Minneapolls, 1924);
Anderscn and Lobl, nic*:“' of fhe Conctitution of winne-
gota, 169,




phase of road history in Minnesote came almost twenty-

‘five years later than 1t did in the nelghboring state of

Iowz 1s at once &n indicetion of. the more slowly grow-

ing raillreced system, and of the lasting influence of ﬁho
27

' frontier.

.. 27. Brindley, Roed Leglslation in Iows, 106, 268,
Iowa forbade the enactment of specilal rosd laws as
-early as 18EBE7,
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