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I. The Task Assigned by the Legislature

As part of a 2005 bill, the Legislature directed the Commissioner of Public Safety to prepare a
report on whether to prohibit possession of devices or chemicals used to falsify results of drug
and alcohol testing or to place false DNA evidence at the scene of a crime.. Specifically, the
Legislature stated:

By January 15, 2006, the commissioner of public safety must also report to the chair of the house
committee on Public Safety Policy and Finance and the chair of the senate Committee on Crime
Prevention and the ranking minority members of those committees on the advisability of
prohibiting the possession or use of devices or chemicals to falsify results of drug-and alcohol
testing as defined in Minnesota Statutes, section 181.95, subdivision 5. or to place false DNA
evidence at the scene of a crime.

II. The Process

This report deals with two subjects that are related in that they _address attempis to falsifyv'
potential evidence. These subjects are addressed separately in this report.

To assist with the preparation of the report on the proposal to prohibit the possession or use of
devices or chemicals to falsify results of drug and alcohol testing, representatives of state

agencies involved in testing human subject samples for alcohol and other drugs researched what
steps other states and the federal government have taken regarding prohibiting the possession or
use of devices or chemicals to falsify results of drug and alcohol testing. We would like to
acknowledge Donna Bush of the Division of Workplace Programs, Center for Substance Abuse
Prevention, Substance Abuse and Mental Health Services' Administration, U.S. Department of
Health and Human Services for prov1d1ng the information contamed in this portlon of thls report

To assist with the preparation of the report on the proposal to'proh1b1t the placing of false DNA
evidence at the scene of a crime representatives of state agencies involved in testing DNA

evidence obtained advice from the Office of the Minnesota Attorney General about the current
state of Minnesota Statutes regarding placing false evidence at the scene of a crime. :

III. What is the significance of the use of devices or chemicals to falsnfy results of drug and
alcohol testing in today’s world?

A. The Drug Testing Responsibilities of the Division of Workplace Programs

- The Federal Agency Drug-Free Workplace Program was established by Executive Orcler 12564
in 1986, and mandated by Public Law 100-71 in 1987. Together they assigned major. .
responsibilities for the establishment and operat1on of the F ederal Drug-Free Workplace Program
to HHS. : :

Most of the responsibilities for day-to-day operation and oversi ghf were delegated to what is.now
the Division of Workplace Programs. SAMHSA is responsible for certifying laboratories that
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perform accurate reliable forensic drug testing in accordance with the. Mandatory Gu1dehncs for R
Federal Workplace Drug Testing Programs. '

These Mandatory Guidelines were first published as a Final Notlce in the F ederal Reglster on
April 11, 1988, and the first 10 laboratories were certified to perform drug festing in December
1988. These Guidelines provide critical support for the overarchl_ng Federal Drug-Free
Workplace Program that today covers 1.8 million non-military Executive Branch federal -
employees in 120 Federal agencies. The Guidelines include requirements for the chemical
analysis of urine specimens from selected Federal Executive Branch job applicants and * -
employees to determine whether that specimen contained the parent drug or specific metabolic
byproducts from marijuana, cocaine, opiates (with the focus on herom), amphetamines, and
phencyclidine. -

Even in 1988, based on information from other drug testlng programs already in ex1stence it was
known that some non-federal employee specimen donors. used household products and chemicals
to try to beat the drug test and mask the presence of illicit drugs in their urine. A few examples of
commonly used household products used at that time were drain cleaners (sodium hydroxide),
vinegar from the kitchen (dilute acetic acid), and soothing eye drops (a dilute salt solution). .
Since the late 1980°s, many more sophisticated products have been developed and marketed by
those in business to sell products to illicit drug users to beat their drug test. The increased use of
the Internet in the mid-1990°s brought an explosion of new products to the marketplace; openly
sold for the sole purpose of defeating a drug test.

B. The Scope of the Federal Agency Workplace Drug Te'sting_Pr'ogram' -

Within the Federal Executive Branch, currently about 400,000 of the 1.8 million non-uniformed
services employees are in Testing Designated Positions, based on their agency or department
mission and approved drug testing plan. Since the events of September 11, 2001, increased -
national security concerns have increased federal agency workplace drug testing from 100,000 to
over 210,000 tests per year. The vast majority, well over 99 percent, of those tested are negative
on their drug tests. In Fiscal Year 2003, in total only 13 Federal agency employee specimens
were reported as adulterated; 15 were reported as substituted; and 14 were reported as invalid
(i.e., containing an unidentified adulterant, containing an unidentified interfering substance,
having an abnormal physical characteristic, or having an endogenous substance at an abnormal-
concentration that prevents the laboratory from completing testing or obtaining a valid drug test
result). Although these numbers are a very small percentage of the total tested, every one of
those adulterated, substituted, and invalid tests represents a potential threat to national security
and/or public safety. Further, the existence of any use of adulterants requires us to test the
remaining 99 percent, at great added cost in time and resources. Perhaps most important is the
fact that there are individuals subject to federal workplace drug testing who are not being =~
deterred from beginning or continuing to use illicit substances. These individuals and numerous
young adults soon to enter our national workforce may turn to adulterants, masking agents, and
substitution products in the mistaken belief that they can beat any drug test that they may be
required to take.

Under separate authorities, other Federal Government programs require workplace drug testing
using the Mandatory Guideline-certified laboratories for their covered populations, including
industries regulated by the Department of Transportation and the Nuclear Regulatory :
Commission, There are over 11 million employees and _]Ob apphcants covered by these federally
mandated workplace drug tests.



Many of the same drug testing products and testing procedures are also used for criminal justice .
testing, school-based student testing, testing in the Uniformed Services, the U.S. Postal Service, =~
and non-federal public and private sector employers, with some portion voluntarily tested under

our Mandatory Guidelines. It is estimated that between 20 and 40 million drug tests are :
performed each year, with the accuracy of many of these test results partlcularly vulnerable to
undetected adulterant use by those being tested. :

C. Adulterants — The Marketplace

SAMHSA’s experience with and knowledge about products marketed to “beat the drug test”
came through its national leadership role of setting standards for urine drug testing and certifying
laboratories to perform accurate and reliable drug testing. Drug testing has become a necessity
for job applicants and workers in jobs that directly impact public safety and positions requiring
security clearances. This widespread application of drug testing has created quite a market for
products to beat a drug test, so that illicit drug users can continue their drug use AND be hired .
into, and stay employed in, jobs where drug testing is a requirement. SAMHSA’s National
Survey on Drug Use and Health clearly shows that 74.3% of current illicit drug users aged 18
years old or older are employed (2003 NSDUH, published in 2004).

These products are primarily focused on beating the drug test for marijuana, since marijuanais
America’s favorite illicit drug. We know this information by looking at the percentage of U.S.
workforce specimens that test positive for marijuana. Using information provided publ1cly by
-one very large laboratory drug testing system, of all the specimens that test positive-in the
general U.S. workforce, 55% test positive for marijuana. Cocaine positive drug tests make up
15% of the total and opiates (focused on heroin) follow with 6% of the total (Quest Diagnostics -
Drug.Testing index, 2004). Millions of employed persons in Federal service and employees of -
federally regulated private sector companies are drug tested, and their urine spec1mens must be
tested in laboratories certified by SAMHSA. :

D. Monitoring of Adulterant Products

Since January 2002, SAMHSA has identified more than 400 products marketed to beat a urine,
saliva, hair or blood drug test. These products are advertised in print media, available in “head
shops”, though dietary supplement retailers, and through the Internet A copy of our comprled ’
list is being submitted as part of our written testimony.

In September 2002, an online Google search of “beat a drug test” revealed 15 8 000 hits in 0.4
seconds. In May 2005, that same search revealed 1,210,000 hits in 0. 21 seconds; a Google search
of “pass a drug test” revealed 3,570,000 hits in 0.06 seconds. : :

E. Internet Product Advertising and Availability'

Internet advertising and access to information on these products primarily focuses on those job
applicants and workers who use marijuana. In fact, some internet sites have an interactive
questionnaire, and ask the inquirer several questions: 1) what type of drug test? Urine,
Blood/Sweat/Saliva, Hair, or Don’t Know, 2) Will you know the exact date and approximate
time of the test, 3) then guide the inquirer through more questions to gather enough information -
to be able to recommend products to use to beat the particular type of drug test (e.g., how much
of which product to add to the urine specimen, or how to wash the ha1r with specialized
shampoos) and to be successful in beating the drug test.




Concerning marijuana use, the questionnaires ask just how much marijuana he or she uses and
how frequent that use is to better advise them on which product to use and how much of that
product to use. Advice is given to heavy drug users to use more product to beat the test, ,
compared to light users. Additionally, some advertisements on Internet home pages state that the
products work for all toxins and every testing method. They are so conﬁdent in the effectlveness
of their products that they offer a 200% Money Back Guarantee!

F. The Types of Adulterants

Since urine drug testing has been used in the civilian Federal and federally regulated workplace -
since the 1980’s, several product types have developed over the years focused specifically on _
beating the urine drug test. There are four major product types: 1) dilution products 2) cleansing -
products; 3) adulteration additives; and 4) substitute urines with actual reservoirs, catheters and
life-like prosthetic delivery devices.

1. Dilution Products

Efforts to dilute urine include those that add water to a small volume of the donor’s urine and
natural diuretics to expedite the elimination of urine from the body. Simply trying to dilute the
‘urine internally to reduce the concentration of drug below the testing cut-off can be done by
drinking very large quantities of water, on the order of 120 6z of fluid. This is a very effective
method of beating the drug test, especially when the donor knows when the drug test spec1men
will be collected, as in the case of a pre-employment drug test.

2. Cleansing Products

Cleansing products, such as internal colonics, golden seal, psyllium husks, and specially
formulated cleansing drinks, are marketed to “cleanse the body of toxins”, miore specifically in
this case, illicit drugs. As an example, one product is advertised as a dietary supplement,
guaranteed to “work” in less than an hour. The ingredients label lists very common items in
many other drinkable fluids, such as filtered water, fructose, maltodextrin, natural and artificial
flavors, citric acid, potassium citrate, potassium benzoate, potassium sorbate, ascorbic acid, red
40, and riboflavin. These cleansing products likely work along the same lines as products
advertised to dilute the urine.

3. Chemical Adulterants

Some products are actually very caustic and corrosive chemicals, such as acids and aldehydes,
chemical oxidants such as nitrites, chromium VI (a carcinogen), and bleaches. These harsh -
chemicals must be added to the donor’s specimen, which is easily accomplished when the donor
is given the privacy of a restroom stall to provide their specimen. These chemicals are purposely
sold in easily concealable small vials and tubes, so they can be brought into the collection site
bathroom concealed in the donor’s socks or underwear.

4. Prosthetic Devices Delivering Synthetic or Drug-free H'uma'n Urine

The most cumbersome, yet highly effective, way to beat a urine drug test is to use a physical -
belt-like device hidden under the clothing which contains a reservoir to unobtrusively hold real -
human urine from another person that is free from drugs, and deliver that bogus specimen into
the collection container through a straw-like tube, or through a prosthetic device that looks like
real human anatomy, color-matched. This last described device is heavily marketed for
workplace drug testing and criminal justice urine collection situations that require directly
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observed urine specimens to be provided. Synthetic urine can be used in place of real human
“drug free urine. :

G. Concerns to the Federal Workplace Drug Testmg Program The Need to Requlre |
Specimen Validity Testing and Propose Drug Testmg Alternatlve Specnmens

In the late 1990’s, it became evident that increasing numbers of federally regulated donor _
specimens contained chemicals intended to mask or beat the drug test. These compounds were
identified through routine drug tests that were conducted but gave unusual and unreasonable
chemical results. It then became necessary for SAMHSA to establish general testing criteria and
issue guidance to laboratories to ensure more consistent analysis of chemicals added to the urine
by donors with the intent of beating the drug test. In 1998, testing criteria and guidance were
initially provided to the laboratories in an informal manner, with final comprehensive urine
specimen validity testing requirements published in the Federal Register on April 13, 2004. This
Notice also required that each and every Federal job applicant or employee urine specimen be
tested not only for illicit drugs, but also to determine if the specimen provided is a valid one, i.e.,
consistent with normal human physiology. These criteria did not solve the problem entirely,
because the very nature of some of the products, particularly those that deliver synthetic urine or
drug free human urine, produce specimens that actually test negative for illicit and pass specimen
validity tests because they are testing drug-free urine. Since the April 13, 2004, publication of
SAMHSA’s new testing requirements, the advertising for this prosthetic type of device has
increased. Additionally, the number of specimens now being reported as “invalid” specimens by
laboratories has also increased significantly. This is because the companies who produce-and
market the chemical masking agents know the chemistry of the specimen validity tests that are -
now required for Federal employee drug testing (and optional for DOT regulated industry drug
testing programs). These firms are formulating new versions of the adulterants SO they are not
detected by these newly required specimen validity tests.

F. The Effectiveness of Specimen Validity Testiﬁg

The effectiveness of required specimen validity testing has-been limited because, as adulterants
were identified and reported by laboratories and tests developed for them, the products
themselves were changed by their manufacturers to avoid being detected.. One example is the
chemical oxidant potassium nitrite, an active ingredient in many adulterants.. As $oon as the -
Federal drug testing program established methods to detect potassium nitrite and thresholds
beyond which to report it in specimens, new formulations of adulterants were released that had
lower. concentrations of that compound, so it would not be detected. . And now the product
contained more acid to make that formulation more effective — and not detected. Other
marketers of adulterant products containing potassium nitrite chose to actually cha.nge the active
component to one that the laboratories could not detect.

In a September 1999 Washington Post newspaper article, a staff writer captured the following
interview: “They detect it and we move on,” (blank) is an additive that allegedly fools the
tests.” “Beating the labs is like fighting the federal government they’re so b1g and
slow.....They can’t detect the current formula.”

One of the most disconcerting calls received by SAMHSA staff was from Perry Nuclear
Power Plant located east of Cleveland, Ohio. In September 2002, staff at a drug test
collection site at the Plant found evidence in a refuse container from a specific adulterant
product. This product contains a small plastic bottle with a temperature indicator strip
attached, two small plastic vials of white crystalline material, and instructions for use. Per
the instructions, the user adds a microvial of urine to water and the product and mixes to
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dissolve. In about 30 seconds, the drug-free sample is ready to provide'in plaéé of the
donor’s own specimen. Since it was unclear who or how many applicants used this
product, that entire day’s applicants were retested, and 9 of them drug-tested positive for

marijuana use. If it had not been for the careless discard of the package in a trash can near - '

the collection site, the use of this product to beat the drug test, which was requlred as part -
of a pre-employment fitness for duty test in order to gam access to a nuclear reactor, would
have gone undetected.

H. The Effectiveness of the Products

In order to know what is in products currently marketed to beat a urine drug test, SAMHSA
purchases them and tests them according to package direction to evaluate their effectiveness. If
the specimen adulterant is effective, the agency performs chemical analyses on them to identify
their active ingredients. The goal of most drug test masklng agents is to “fool” the initial
screening test into showing that there is no drug present in the specimen, so that it does not go on
- to further confirmatory testing. In order to keep our specimen validity testing procedures current
and capable of detecting the ever-changing formulations of adulterant products that are being
openly sold in the marketplace, SAMHSA developed a way to assess the potential effect of
specific urine adulterants on specimens tested in the federally regulated drug testing program.

SAMHSA devised an experiment to evaluate how effective some of these masking agents really
are. Certified negative urine was “spiked” with marijuana metabolite (THCA, delta-9-
tetrahydrocannabinol-9-carbozylic acid), cocaine metabolite (benzoylecgonine), phencyclidine, : -
opiate metabolite (morphine),-and methamphetamine. The concentration of each analyte was
twice the screening test cutoff. This standard analytical approach, taken with each substance that
was added to the donor’s specimen, was applied to more than 30 products purchased.

Several versions of one particular product were tested and found to be able to significantly. mask
a positive drug test, especially for marijuana and morphine. What is most noteworthy is that
each successive version of this product is more effective in masking the drug test. Each version
of that product has been somewhat effective in masking the presence of marijuana, cocaine,
morphme phencyclidine, and methamphetamine. The chemical composition of each of these
versions also changes which was pointed out in its marketlng as an asset.

One adulterant manufacturer changes their product formu'la approximately every 6 to 9 months
to stay ahead of the drug testing labs. It has openly stated that if a certain formula stays on the
market too long, its product would be reverse-engineered by the labs and eventually become
detectable. Older formulations are exchanged for a current formulation free of charge.

One product that was purchased in April 2001 contained chromate, an oxidant that became
known after it had been used for a time. Another version, which was purchased in April 2002,
contained hydrofluoric acid, a powerful acid that can etch glass, and sodium nitrite, a strong
oxidant. Again, after a time, this combination became known, and the formulation again
changed. A subsequent product, purchased July 2002, was a newly designed system, this tlme
consisting of two vials of chemicals added sequentially to urine in the donor’s specimen
collection cup. One of the vials contained an iodine-containing compound, the other vial
contained hydrochloric and hydrofluoric acids. The most recent version of the product is
currently available and being evaluated by our staff. :

¢ Some products focus on both marijuana and opiates



e Some products do not affect the initial screening, but affect the mass -spectrometry
process used to confirm a positive result from the initial screenlng, as is required by the
Mandatory Guidelines B

e Some products are effective, and then disappear on the1r own
Ironically, some products are marketed and sold as belng able to beat a drug test but have
no effect at all. : '

L Continued Impact of Adulterants on Public Health and Safety

These products are marketed with the intent to beat a drug test and are used with a “catch me if
you can” attitude by donors who use illicit drugs and want to continue that illicit drug use while
engaged in a public health and safety sensitive job. The marketplace for products to beat a drug
test, whether a urine, hair, or oral fluid test, is growing. Products and suppliers are proliferating, .
as is the information about the use of these products. As noted previously, the Internet serves to
advertise, market, and provide testimonials as to just how effective these products are; in

addition to serving as a point of purchase. '

J. Unless Stopped, the Next Marketing Opportunity for Adulterant Sales will Target '
Drug Testing and Specimen Validity of Hair, Oral Fluid, and Sweat

SAMHSA'’s current knowledge of the myriad of products to beat drug tests has forced the
Agency to add specimen validity testing requirements for hair, oral fluid, and sweat in our ‘
proposed expanded Federal drug testing program. This is necessary because products are now .
being marketed and sold to beat any drug test, no matter what specimen is collected.

e There is a growing list (7) of products designed andv marketed td remove drugs from hair.

o There is another list of (4) products demgned and marketed to remove drugs from oral
fluid.

IV. What are the current .laws, regulations and guidelines used by other states and-the
federal government regarding falsifying alcohol or drug test results?

Congressional hearings have been held on whether to make falsifying drug test results a federal
crime. The following states have enacted criminal laws that punish those who seek to falsify
drug test results: Pennsylvania, Texas, Nebraska, South Carolina, and New Jersey North
Carolina and Alabama are looking to take similar actions.

One effect of these laws is that it is illegal to sell products designed to falsify drug test results in
_stores, and internet companies that market these products w111 not ship to an address within these
states.

V. What are the current laws, regulations and guidelines in Mlnnesota regardlng placing
false evidence at the scene of a crime?

According to the Attorney General’s Office, there are three existing statutes that that could .
potentially cover some or all or ‘placing false DNA evidence at the scene of a crime’:

609.495—If someone planted evidence for someone else. It isn’t known what would happen 1f
the individual planted evidence to aid him or herself.

Subdivision 3. Obstructing investigation. Whoever intentionally aids another person whom
the actor knows or has reason to know has committed a criminal act, by destroying or .concealing
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evidence of that crime, providing false or misleading information about that Crime, receivin‘g the
proceeds of that crime, or otherwise obstructing the investigation or prosecutlon of that crime is -
an accomphce after the fact..

609.50—General obstruction. Planting evidence would obstruct the legal process.
Subdivision 1. Crime. Whoever intentionally does any. of the following may be sentenced as
provided in subdivision 2:

(1) obstructs, hinders, or prevents the lawful execution of any legal process c1v1l or crlmlnal
or apprehension of another on a charge or conviction of a criminal offense;

609.502—Death scenes only '
Subdivision 1. Concealing evidence. Whoever 1nterferes with the body or scene of death with
intent to mislead the coroner or conceal evidence is guilty of a gross misdemeanor.

V1. Legislative Recommendations
A. Falsifying an alcohol or drug test

Every one of those adulterated, substituted and invalid tests represents a potential threat to
national security and/or public safety. Prohibiting the possession or use of devices or chemicals
to falsify results of drug and alcohol testing will make it more difficult to beat an alcohol or drug
test.

B. Placing false DNA evidence at the scene of a crime

The existing statutes give prosecutors an avenue to pursue a charge of vobstrlicﬁon for planting
DNA evidence. However, specific statutory language prohibiting the act would clarify that this
precise act would be illegal. The legislature could then set the level of crime for this particular
act.



