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LEGAL ISSUES

1. Is Appellants’ Petition for a writ of quo warranto a proper procedure by which to
challenge the purely past conduct of a State public official that is not continuing?

" The district court held in the negative.

Most apposite authorities:

~ Rice v. Connolly, 488 N.W.2d 241 (Minn. 1992) -
State ex rel. Mattson v. Kiedrowski, 391 N.W.2d 777 (Minn. 1986)
State ex rel. Grozbach v. Common Sch. Dzst 65, 54 N.W.2d 130 (Minn.
1952)
Lommen v. ‘Gravlin, 295 N.W. 654 (Minn. 1941)

2. Does Appellant’s.Petition requesting an advisory legal opinion regarding a purely
hypothetical future set of facts present a ripe case or controversy?

The district court held in the negative.
Most apposite authorities:

Kennedy V. Carlson 544 N.W.2d 1 (Minn. 1996)
St. Paul Area Chamber of Commerce v. Marzitelli, 258 N.W.2d 585 (an

1977)
Izaak Walton League of America Endorsement, Inc. v. State Dept. of Nat.
Res., 252 N.W.2d 852 (Minn. 1977)

3. Do conclusmn of proceedings in the dlstrlct court temporary shutdown proceedmg
and legislative ratification of actions taken thereunder render Appellant s Petition
moot?

The district court held in the affirmative.
Most apposite authorities:

Kahn v. Griffin, 701 N.W.2d 815 (Minn. 2005)

In re Schmidt, 443 N.W.2d 824 (Minn. 1989)

Chaney v. Minneapolis Cmty. Dev. Agency, 641 N.W.2d 328 (an Ct.
App. 2002), rev. denied (Minn. May 28, 2002)

4. - Does the doctrine of laches precIude AppellantsA from challeriging the district
court’s approval of the expenditures at issue when Appellants refused to



participate in, or object to, the district court’s proceediﬁg and then subsequently
ratified the very expenditures they now challenge?

The district court held‘ in the affirmative.
Most apposite authorities:

Apple Valley Square v. City of Apple Valley, 472 N.W.2d 681 (Minn. Ct.
- App. 1981) , | .
Fetch v. Holm, 52 N.W.2d 113 (Minn. 1952)
Aronovichv. Levy, 56 N.W.2d 570 (Minn. 1953)

5. Do Appellants have standing to as individual members of the Legislature, or as
taxpayers, to challenge the expenditures which they expressly ratified.

The district court held that Appellants had standing in their capacity as
taxpayers and did not decide whether Appellants had standing as
legislators. ' ' ‘

Most apposite authorities:

- McKee v. Likins, 261 N.W.2d 566 (Minn. 1977) _
Rukavina v. Pawlenty, 684 N.W.2d 525 (Minn. Ct. App. 2004)
Conant v. Robins, Kaplan, Miller & Ciresi, LLP, 603 N.W.2d 143 (Minn.

Ct. App. 1999).

6. DQeS Minn. Const. art. XI,§ 1 override judicial authority and responsibility to
order State spending where such expenditures are required to maintain critical
government functions?

The district court held in the negative.
Most apposite authorities:

‘Coalition for Basic Human Needs v. King, 654 F.2d 838 (Ist Cir. 1981)
' o Mattson v. Kiedroenski, 391 N.W.2d 777 (Minn. 1986)

O 3 . Sharood v. Hatfield, 210 N.W.2d 275 (Minn. 1973)

' Fletcher v. Commonwealth of Ky., 163 S.W.3d 852 (Ky. 2005)

- Did the district court abuse its discretion in denying Appellants’ sanctions motion
based on Respondents’ premature filing of their own sanctions motion? '

=

| The district court by definition held in the negative.



Most apposite authoﬁtiéS' :
Olson v. Babler, No A05:, 395, 2006 WL 851798 (Mlnn Ct. App 2006)
Gibson v. Coldwell Banker Burnett, 659 N.W.2d 782 (Minn. Ct App.
125‘322& 659 N.W.2d 782 (an Ct. App. 2003)
Muhammad v. State, Nos. Civ. A-99-3742/99-2694, 2000 WL 1876 (E.D.
. La 2000)
STATEMENT OF THE CASE
On June 23, 2005, the .Ramsey County District Court, in response fo a petition
filed by Attorney Generél Mike 'Hatch, acted to assure short-term continuation of
essential | gdvemment ﬁmctiops ‘in the event that the Legislature féiléd‘ to approve
necessary appropriations before the .end .of the fiscal state’s biennium on June 3Q, 2005.!
Notice pf those‘ proceedings ‘was served upon the legislative leadership.® However,
neither house of the Legislaturé_, which was then in special sessioﬁ, nor any of the
individual Appellants, appeéred or took part-i‘n those prcceédingé in any way.
As of Julﬁf l, 2005, the Legislature had failed to appropriate funds needed fo
continue numerous essentlal legally mandated govemmental functions, thereby brmgmg
the T emporary Fundmg order into play Elght days later on July 9, 2005, the

Leglslature appropriated funds retroactlvely to July 1, 2005, for expendltures that were

necessary, in the opinion of the Respondents Commissioner of Finance Peggy Ingison, to

"' In re T emporary Fundmg of Core Functzons of the Executzve Branch of the State of
" Minnesota, No. C0-05-5928 (2d Jud. Dist. Ct) (“Temporary Funding”). Findings of
Fact, Conclusions of Law and Order Granting Motion for Temporary Funding, June 23,
2005, Appellants’ Appendix (App.) 154-63.

2 App. 164. :
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. continue base-level operations of all agencies whose cemplete biemﬁal appropriations
,' had not eeen approved. Act of July 9, 2005, ch.‘ 2, 2005 Minn. Laws .lst Spec. Sess.,
| 2273. On July 13, 2005, the Legielature completed action oﬁ the remaining biennial
. appropriation bills which were .“si_"gned byvthe Governor on ‘July 14, 2005. Acts of
~ July 14, 2005, ch. 3-6, 2005 Minn. Laws 1st Spec. Sess. 2454, et_rse'q.

On August ’31,_' 2005, ‘some seven weeks later, Appellants commenced a quo
warranto action in the Minnesota Supreme Court eeeking a declaration that Res'pondent
_Ing‘ison’s expenditures pursuant. to. the Raﬁlsey Ceunty District Court order Were
unauthorized' and uneonsfie;tional. On September 9, 2005, the Supr‘eme Court summarily

dlSI’nlSSCd the pet1t1on because it lacked the exigency necessary to invoke ongmal

'_ Supreme Court _]UIISdlCthIl State ex rel, szggum v. Ingison, Minn. S. Ct. No. A05-1742,

Order (Minn. Sept. 9, 2005). App. 271, 274. The Court indicated that, absent suchi
exigency, any information in the nature of quo warranto should be ﬁled in district court,
but also expressly-noted the availability of other pdssible alternatives, speciﬁeally noting
the possibility of intervention in the ’T emporary Funding action in Ramsey County‘
Distﬁct Ceurt. Id: at 274. |
On August 3 1; 2005, Appellants filed the instaﬁt quo warranto action in Ramsey
C‘ou'nty District Court. On cross .motion's for summary judgment, the distriefcoqrt, the
- Ho’norable Chief Judge Greg Johnson .presiding, denied the Petition in its entirety in aﬁ
Order‘an‘d Memorandum, dated March 3, 2006. App. 311-18. vThe court held that quo |
“warranto is not an appropriate form of action to address Appellanfs_’ allegations; that

Appellants’ Petition is moot; that the Petition is also not ripe; that the Petition is barred

11



- by the dectrine of leches; and that the Minnesota Censtifution does not nrohjbit judicial
action, in extraordinary circumsfances, to preserve essential government | functions
- pending expected aetions by the LegiSleture. Id.  The district court also denied
Respondents’ and Appellants’ -respeetive motions for an award of attorney fees. Id.v at -
312." |

Appellants subsequently brought this appeal from the judgmenf of the district
conrt denying their Petition in its entirety and denying their motion for an award of
attorney fees. On June 13, 2006, the_ Court granted the Minnesota Senate permission to
file a brief as amicus curine. See Order d_ated June 13, 2006. Respondents’ Appendix (R.
‘App.) at 25-26. | |

STATEMENT OF FACTS

‘I. " THREATENED STATE GOVERNMENT SHUTDOWN.

The Minnesota Legislature ended the odd-year portion of the last regular session
on May 23, 2005 withmit approving necessary appropriatiens for mény of the executive
.branch_ ofﬁcers‘ and agencies for the 'ﬁsca_l year beginning on July 1, 2005. When
Governor FTim Pawlenty convened the Legislature in-special Session on May 24, 2005,
appropriations for many executive branch officers and agencies had ‘not yet been
' apnroved as the end of Jnne neared.” - | |

II.  COURT TEMPORARY FUNDING PROCEEDINGS.

’ Appellants cynically refer to this sad state of affairs as pért. of the Legislature’s “rich -
history” of budgetary failures. Appellants’ Brief (“App. Br.”) at 4. '

12



| On June. 15, 2005, Attoruey General Mike Hatch filed a Petition in Ramsey
County District Court seekmg a judicial determination that, in the event of a partial
'govemment shutdown on July 1, 2005, the executive branch of State government must
continue to undertake certain essential or “core” functions of government as required by
the Minnesota State and United States Constitutions and that the State must pay for those
ser“v.ices. App. 36-43. The services required to be provided, according to the Attorney
General, included those relating to the preservation ‘of life, health and safety of -
Minnesotuns and the maintenance and preservetion of public property. The Attorney
General requested that affected government agencies be tiireeted to determine what core
functions were essential and requested those thatRespondents Finance Commissioner
' Ingison be. directed to pay for core services, and that a Special Master be appointed by the
court to resolve any issues arising as to the definition and payment for core functions. Id.
On the same day, the district court issued an Order to Show Cause why the court
should. not grant the Attomey General’s Petition. Temporary Funding, Order to. Show
Cause, June 15, 2005. R. App. 1,2. The Ortler‘scheduled a hearing on the Petition to be
held June 29, 2005. Id. The court requlred the Attorney General to serve a copy of the
- Order on various parties, mcludmg Petmoner Steve vaggurn in his capacity as Speaker
of the House of Representatives and James Metzen, in his capacity as President of the
Senate. Id. On June 15, 2005, copies of the Order to .Show Cause were served upon
Petitione‘r"SViggum and Senator Metzen accompanied by personal letters from Attorney
General Mike Hatch. R App. 3—6; On June 16, 2005, tluey were notified by letter of the

change in date of the hearing from June 29, 2005 to June 23, 2005. R. App. 7-10.

13



On June 23, 2005, the court held a hearing with respect to the_PgtitiOn. Attorney
- General Hatch appeared on behalf of the State of Minnes_ota, and attorney Eric Lipman
- appeared on behalf of the Governor.” Neither Petitioner Sviggum, nor any of the other
Petitioﬁers, nor anyone on' their behalf appeared at this hearing. - Likewise, no one
appeared representing the Senate.

Following this hearing, the court issued Findings of Fact, Conclusions of Law and
Order Granting Motion for Terﬁporary Funding (“Order for Temporary Flinding”). App.
154—63. Among other things, the Order for Temporary Funding statéd fhat the Minnesota
Constimtion entrusts certain core functions to the executive branch of government and
- that those cére functions’ include ensuring compﬁanc_e with state and federal
corifstitutional ﬁghts of citizens and federél mandates. Id. at 155, 160. The Order élso
noted thét the State has entered into numerous agreements with the United Stat%:s
govemmenf which require the State to make payments to individuals or locai government
, ,u'nitsv or to undertake certain duties on behalf of the federal government. Id. at 157.
Without funding after June 30, 2005, the court found that the. State would be unable to
carry out those functions and other core functions of the execuﬁve branch of govemmeht |
and, therefore, ordered that core functions of State ‘government niust continue to be

provided and paid for in the event of a government shutdown. Id. at 158, 161-62.° The

* On June 15, 2005, Governor Pawlenty filed a Motion for Intervention and Leave to File
a Petition for Relief. The Governor’s motion was heard and granted at the June 23, 2005
hearing. o
> Attached to the Court’s Order was a list of critical and core operations the Court
indicated must be provided during any period of a government shutdown. Exhibit B to

- - (Footnote Continued on Next Page)
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‘court. appointed the Honorable Edward Stringer as Special Méster to mediate and, if
- necessary, hear and make recqmmendatic)ns to‘the court with respect to any issues WhjCh
.may‘érise regarding compliance with the tcrrris of the Order. Id.-at 162.
| By its.terms, the Order for Temporary Fimding was to rémain in effect only until
the éarliest of the fO'llowing:'..(l) July 23,. 2005; (2) The énactmeﬁt of a budget by the
State of Minnesota to fund all core 'funétions of government after June 30, 2005; or
(3) Further order of the Court. Id. ‘A copy . of the Order for Temporary Funding was
served on hundreds of individuais, including Petitioner Sviggiim and Senator Metzen.
' App. 164-65.
On June 29 aﬁd 30, 2005, the court fleld a hearing upon the request of the A&omey ‘
- General with respect to enforcemeﬁt of the Order for Temporéry Funding. Thé Attorney |
- General sought for ensure that the Order wa.s' enforced to continue payments to recipients
of Medical Assistance, General Assistance Medical Care, and MinnesotaCare during any
‘goveMGnt shutdown. The Governof argued that such payments were not Qoré functions
of government. On June 30, 2005, fhe court issuéd Findings of .Fact, Conﬁlusions of Law
and Order for Clariﬁcaticp of the Jﬁne 23, 2005 Order, which stated that “the proyision -
of heélth care for the state of Minﬁes'ota’sv most vulnerable citizens is a-core function of
government and must be funded.” App. v196-97. The Court further ordered that the

Commissioner of the Minnesota Department of Human Services notify all recipients of

(Footnote Contmued From Previous Page) :
Order for Temporary Funding. R. App. 11-24. In the Order, the Court also indicated that
the services set forth in this attachment were not necessarily an excluswe list of core
- functions. . ‘

15



-Medical Assistance, Gerleral Assistance Medical Care, and MinnesotaCare that, in the
event of a gcvernment shutdown, payments to recipients would continue as a core
functicr_r of government. Id.

As of July 1, 2005, the; -Leéislature and Governor had not yet approved
appropriati'orls for the executive officers and agencies rdentiﬁed in the Petition. As'a
_ result the provisions of the Order for Temporary Fundmg were tnggered and the
1dent1ﬁed core functions of government were requ1red to be provrded and pald fcr by the
| State in accordance with the terms of the Order. Afﬁdavrt of Commissioner of Fmance
lPeggy S. Ingison (“Ing1son Aff”), App. 339. |

Following the issuance of the Order for Temporary Funding, over 50 petitions
 were filed by persons and groups seekihg a determination hvhether a particular Service or ‘
i)ayment was a core function of gcvernment Justrce Strmger held hearings on each
‘petltron and made recommendatlons to the Court with respect to whether the requested
service or payment constituted a core_ service of govemment. Justice Stringer conducted
lhearmgs regardmg the petitions on June 27; June 28; July 5; July 6; and July 7, 2005.
Followmg the hearings, Justlce Stringer made recommendatrons to the Court as to
whether each petition should be granted or denied. In an Order dated June 30, 2005
B (App. 193) and two orders dated July 7, 2005 (App. 215, 217) the district court granted or

denied each of the petltlons 6

Examples of petitions that were filed include those received from: Pediatric Home
Services (requesting funding of ventilators for ventilator-dependent children); Minnesota

- Trucking Association and Minnesota Manufactured Homes Association (for permitting of
- (Footnote Continued on Next Page) ~
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On July 9, 2005, the Legislature passed a bill which the Gové'rnor signed
.appropriatiﬁg monéy for unfunded agencies necessary in the opinibn of the
-Commissionér Qf Finance. to 'mai‘ntain | base-level operations during the peﬁod
July 1, 2005 through July 14, 2005. 2005 Minn, Laws Ist Spec. Sess. ch. 2. On
July 13, 2005, various bills appropriating monies for agenéiés that. were unfunded on
June 30, 2005 were passed by the Legislature, and the bills were signed into law by the
Govemor on July 14, 2005. Id. ¢h. 4-6. These bills funded the agencies for the entire
‘biennium. Finally, on-July 26, 2005, the court issued an Order stating, among other
-things, that the Order _fbr Temporary Funding was no longer in effect as of July 14, 2005.
App.243-44. | | |

Even though both houses of the Legislature wére served with notices of the diétrict
court’s proceedings, and despite the subgequent suggestioﬁ of the Supreme Court, not one
of the Appellants here or either house of the legislature soughf to intervene or even
appeared in the Temporary Funding case or soughf to Challengé the ;)rders. of the court

through timely action in this app.ellate Court.’

(Footnote Continued From Previous Page) ‘ : ,
oversized vehicles); Minnesota Indian Women’s Resource Center (to ensure funding of
the Sexual Assault Advocacy Program and the Indian Child Welfare Program); -
- Metropolitan Transit Commission (to continue bus service in the State’s metropolitan
areas); and various organizations administering programs through -the Department of
Public Safety’s Office of Justice Programs (including those designed to prevent domestic
violence and child abuse and to provide services to battered women). B

7 As noted above, Petitioner Sviggum and the President of the Senate Metzen were also
personally served with an “order to show cause” instructing him to appear before the
Court if he had any objections to the Court’s process. They would not even have had to
formally intervene to present their objections to the Court. Instead, they simply did
(Footnote Continued on Next Page)
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III. RESPONDENTS’ EXPENDITURES PURSUANT TO COURT’S ORDERS.

Appellaﬁté grossly misstate the amount of the expenditures Respondent Ingison
made Withou_t a prior 1péislétive appropriation. - They claim this amount exceeded a half
 billion dollars. Appellants’ Brief at 7. In fact, from July 1 mrough 8, 2005, the only
actual p'ayments8 madé by the Department of Finance under authority of the district
court’s four Orders for Tempo‘rary. Fu.nding9 were for Greater -Minnesota Transit
Assistance grants made by the Depaﬁment of Transportation. Ingison Aff., App. 340,
346-49. 'The tofal of all transit assistance grapté paid out between July 1 and 8 was
$996,247. Id. 'Inasmuch as state payments (including payrolls) are not made until some
time after goods or serviceé have been provided,'® the vast majority of payments actﬁally
made from the Treasury betweeli July 1 and July 14 weré for obligations incurred against
* previously-existing Fiscal Year 2005 appropriaﬁons. '

Bésed upon the Court’s Order forv Temporary Fﬁnding of June 23, 2003, .the
| | Kespdndents established $569,623,962 of ‘interim court-ordered spending authority for

essential services for July 1 through 23, 2005. Id. Of that amount, $300,000,000 was

(Footnote Contmued From Prevmus Page) '
- nothing. A similar process occurred when the Legislature adjourned without enactmg a
budget in 2001. Appellants here and the Senate never objected to, participated or
intervened in, or appealed that temporary funding process either. ,
® While the Commissioner of Finance is authorized pursuant to Minn. Stat. § 16A.40
(2004) to issue “warrants” in payment of state obligations, the vast majority of state
_ payments are made by electronic fund transfers which are also authorizéd by that section.
Order} for Temporary Funding on June 23, 2003 (App. 154); Findings of Fact,
Conclusions of Law and Order for Clariﬁcation of the June 23, 2005 Order (App. 196);
Order of June 30, 2005 (App. 193); Orders of July 7, 2005. App. 215, 217.
10 See, e.g., Minn. Stat. § 16A.17, subd. 8 and § 16A.41, subd. 1.
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budgeted-for the July 15 general e(iucation aid payment to school districts which is

authorized pursuant to an open appropriatioﬁ in Minn. Stat. § 126C.20 (2004). Id. _. Thé
'actual leigaﬁons mcurred By state agencies were far less than that amount for which
~ interim’ co'urt—,ordéredms..pending budgets were established. - State agencies incurred
obliAgations- for goods or services for which encumbrances of $29,984,706 were created.
vEstimated compénsation for state workers deemed essential under the court orders totaled
. $4,834,090.for actual hours worked during July 1 through July 8.

IV. LEGISLATIVE RATIFICATION OF COURT-ORDERED EXPENDITURES.

The Temporary Funding case was effectively concluded after the Legislature -~
enacted the above-referenced appropriation bills in July 0f 2005. That is, the Legislature;
including Amicué Minnesota Sehate, retroactively ratified every one of the expenditures
- the Appellants belatedly challenged in this case. Bach of those bills contains the
following language or its equivalent:

Appfopriations in this act are effective reirdactively from July 1, 2005, and

- supersede and replace funding authorized by order of the Ramsey County
~ District Court in Case No. C9-05-5928, as well as. by Laws 2005 1st

Special Session chapter 2, which provided temporary funding through
July 14, 2005. '

 Act of July 13, 2005, ch. 3, art. 11, § 14, 2005 Minn. Laws 1st Spec. Sess. 2273, 2454,
see also Acf of July 14, 2005, ch. 4, art. 9, § 16, 2005 an Laws 1st Spec. Sess. 2454,
2790 and Act of July 14, 2'005’, ch. 6, art. 4, § 1, 2005 Minn. Laws 15t Spec. Sess: 2941,
3058. The Act of July 9, 2605, ch. 2, 2005 Minn. Laws 1st Spec. S'ess.‘2273,' which was
approved by the Governor on July 9, 2005, provided:

Section 1. [Coﬁtinuing Appropriations.]
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(a) Retroactively from July 1, 2005, amounts sufficient to continue the
operation of state government through July 14, 2005, as determined by the
commissioner of finance, are appropriated from the appropriate fund or
account in the state treasury to each unit of state government or other entity
that received appropnatlons from the state for June 2005, as a result of
money appropnated in Laws 2003 1st Special Session chapters 9, 14, 19,
‘and 21. - v

(b) The amounts appropriated must be sufficient, but not exceed the
amounts needed, to continue the operation of government at base level as it
existed in June 2005. Determination of amounts may be made on a
proration of annual appropriations or another reasonable basis. The

_ appropriations must not include appropriations. in the acts specified in
paragraph (a) that are designated as one time appropriations or are one time
in nature. This requirement does not affect standing appropnatlons that are
annually appropnated by statute.

‘Moreover, a majorlty of Appellants here voted in fayo‘r'of these bills. As a result, any
previousl lack of express abpropriations for expehdifdres necessary to maintain ‘core
~ functions was cured as qf 'J.uly 9, 2005. | |
| ' SCOPE OF REVIEW
As a general matter, on review of disposition of summary judgment motions and
constitutional questipns, this Court determines de novo whether there are any genuine
‘issues of material fact, and Whemer the district court erred in its legal detérminaﬁons.
 See, e.g., Star Tribune CQ. v. University of Minn. Bd. of Regents, 683 N.W.'iZd 274,279
(an 2004); Noske v. Friedberg, 713 N.W.2d 866, 872 .(Minn. Ct. App'.‘2006). ‘In
addition to statutory and cpnstitutional interbretation, questioné concerning standing 'and
mootness are generally considered 1égal questions subjeét to de novo re‘v_iew; See,v e.g.

Druham v. Roer, 708 N.W.2d 552, 563 (Minn. Ct. App. 2006).
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Application of equ1tab1e prmc1ples such as laches, however are generally
reviewed on an abuse of dlSCI'CthIl standard, see, e.g., Jackel Brower 668 N.W.2d 685
(Minn. Ct. App. 2003), rev. denied (Minn. Nov. 25, 2003) as are'rulings relating to
sanctions under Minn. Stat. § 549.211." See, e.g.,. Gibson v. Coldwell Banker Bennett, 659
'N.W.2d 782, 787 (Minn. Ct. App. 2003).

|  SUMMARY OF ARGUMENT

As a threshold matter, the dis&ict court correctly recognized the ‘many fatal
procedural flaws in the instant Petition for writ of quo yw‘arr‘anto.‘ Any one of 'thes-e
procedural infirmities is enough for this Court to afﬁnn the district Court’s decision.
Collectwely, they demonstrate the utter futility of the Petition at issue here.

First; the Petition is a procedurally improper means by which. to challenge past
con_duct of a state ofﬁc1al. Minnesota law is absolutely clear that a petition for writ of
cjuo warranto is only. available to challenge the “continuous unauthorized usurpation of
authority.” The district court correctly concluded that the Petition in thls case is improper
* because Appellants did not challenge any on-going conduct. Appellants cite no authority
and make no arguments in opposition to this sound and wellfeetablished rule of ldw.

Second, the district court also correctly concluded that the Petition is moot. The
Petition did not challenge any on;going conduct Rather, it focused solely on certain
dlstnct court actions that were’ concluded by late July 2005. Appellants seek an
nnpemnsmble ruling on a hypothetical questlon for the sole purpose of settlng precedent
they desire. The district court also properly rejected an exceptlo_n to the mootness

doctrine relied upon by Appellants reasoning that Appellants declined to timely
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participate in the district court Temporary Funding proceedings necessitated by the
‘threatened government shutdown. | |
Thjrd, the Petitioﬁ also fails to present a ripe controversy as the district court
-correctly oesewed. Appellants’ Pe’titioﬁ .requests an impermissible advisory judicial
. opinion regarding a completely hypothetical and si)eculat‘ive set of future facts. ‘Not
surprisingly, Appellants do not even address this fatal proeedulfal flaw in their brief,

- Fourth, The Petition here is also barred by the doctrine of laches. This is, in fact,
| the poster-child of laches cases. Appellants created the budget stalemate. They then
completely ignored the district court’s Temporary Funding proceedings. Then, after
those proceedings concluded, they affirmatively ratified every ‘sing'le expenditure they
- NOW conitest in thei'r.belated Petitioﬁ. 'The district court did not abese its discretion in
refusing to exercise its equitable authority to reward such inexcusalsly dilatory behavior.

Finally, Abpellants also lack standing as taxpayers: or legislators to bring this
action. The district eourt misapplied Minnesota law in deciding that Appellants have
staﬁding as taxpayers. Appellan:ts 1eck such standing beeause they do not seek to prex}ent
any specific. illegal expenditures from being made. Api)ella_nts’ legislator standing claim
is -equally ﬂaWed. ‘They have not alleged any interest in this fnatter that is different from
that of the general citizehry; They.'aliso mistakenly rely on a voter nullification theory
Whieh Minnesota’s courts have expressly rejected. .

In addition_t’o suffering from these many procedural defects, the Petition here is
also fuhdamentall‘y defective on the merits as the district court correctly concluded.

While Petitioners desire to be able to shut down the State government in order to enhance
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‘their political leverage with the Executive Branch, the district court correetly authorized
the continued Afunding of certain core functions required by state and federal
constitutional and statutory provisions. As the district court aptly observed, the
Minnesota Constitution is not a “suicide pact.” When, ae in this case, the Legislature
fails to do its job in establishing‘ a budget, it is incumbent on the courts to protect
Minnesota citizens adversely affeeted by the threatened discontinuance of vital State
programs. |

Finelly, the district couﬁ did not abuse its discretion in,b denying Appellants’
motion for sanctions based on Respondents premature filing of its sanctlons motion.
‘Moreover, Appellants’ bellef that their Petition is meritorious, which the district court
soundly rejected, does not entitle Appellants to a sanctions award.

ARGUMENT

I THE DISTRICT COU#T PROPERLY DECIDED THAT .A WRIT OF QUO

WARRANTO IS NOT AVAILABLE To CHALLENGE PAST CONDUCT THAT Is NoT
CONTINUING IN N ATURE

The d1stnct court correctly decided that Appellants Petition for a writ of quo
| Wa;{ranto was a procedurally improper means of challenging past conduct of a pu_bhc
official. Order 'an_d Memorandum, March 3, 2006 (“District Court Order”) p.5.' App.
311, A31}‘5. As the court observed, sueh a writ is only intended to apply to situations
involving a “continuous unanthorized nsurpation of authority.” Id. Because the district
court abcurately cited "and anplied Minnesota law applicable to such wr.its,‘this Court |

should affirm the court’s decision.
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The ju!risdiction of district courts to issue writs of quo warranto, which had been
abolished with adoption of fhe Rules of Civil Procedure in 1959, was reinstated by the
“Minnesota Supreme Court in Rice v. Connolly, 488 N.W.2d 241, 244 (Minn. 1992)."
- The modern action in the nature of quo warranto derives from an ancient common-law
writ empleyed to prVCI/It usurpation of the powers of the monarchy by leeser individuals
or entities who lacked. proper authority from the sovereign. ‘See, e.g., State. ex rel.
Danie)son V. V’z"llage of Mound, 48 N.W.2d 855, 860 (Minn. 1951). The title of the writ |
means Iitefally by “What warrant” and required fhe persons or groups’subjected to the

writ to demonstrate by what authority fhey purported to exercise certain powers properly

- ''In that case, the Supreme Court declared:

Accordmgly, we have determmed that quo warranto jurisdiction as it once
existed in the district court must be reinstated and that petitions for the writ of
quo warranto and information in the nature of quo warranto shall be filed in -
‘the first instance in the district court. While this court retains its original
jurisdiction pursuant to Minn. Stat. § 480.04 (1990), we today signal our future
intention to exercise that discretion in only the most exigent of circumstances..

~ We comment further that the reinstatement of quo warranto jurisdiction in the
district court is intended to exist side by side-with the appropriate alternative
forms of remedy heretofore available.

488 N.W.2d at 244.
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the prerogative of the Crown.'> The writ, as 'incorporated into Minnesots iaw, 1s
generally governed by these principles of the common law."

The writ, by its very nature, is an equitable remedy that is only applicable to
‘situations involving a continuing course of uneuthorized usurpation of authority. See,
e.g., State ex rel. La Jesse . Meisinger, 300, 103 N.W.‘2d 864, 867 (an 1960)
(challenge to the right to hold ofﬁce); ‘.Stqte ex rel. Harrier v. Village of Spring Lake
Park, 71 N.W.2d 812, 817 (Minn. 1959) (challenge to corporete existence). It is
generally not avallable to contest particular past acts of alleged misconduct. See, e.g.,
Sz‘ate ex rel Grozbach V. Common School Dist. No. 65, 54 N.W.2d 130, 136 (Minn.
1952) (not appropriate to challenge school debt); State ex rel. Lommen v. Gravlin, 209
Minn. 136, 137, 295 N.W. 654, 655 (Minn. 1941) 4(n0t available to test ofﬁcial action of
public officials).

Appellants assert that these Io_ng—esteblished principles vhave been somehow
| rendered 1noperat1ve in 11ght of the supreme court’s decnsmn in State, ex rel. Mattson v.

Kzea’rowskz 391 N.W.2d 777 (Minn. 1986). App. Brief at 17. However the Mattson case

2 Originally, the writ could only be issued upon the relation of the Attorney General ex
‘officio.- See, e.g., Danielson, 234 Minn. 536, 48 N.W.2d at 860; State ex rel. Young v.
_ Village of Kent, 96 Minn. 255, 259-60, 104 N.W. 948, 949-50 (1905). The ancient writ

was modified over time to an information in the nature of quo warranto which could be
filed either by the Attorney General on behalf of the Crown or by the master of the
Crown Office at the instance of private persons. Young at 260, 104 N.W. at 950.
P In those cases, instituted by the Attoiney General ex officio, the writ was held to issue
as a matter of course, whereas matters commenced by, or with the consent of, the
attorney general upon the relation of private persons, were subject to the discretion of the
court to grant leave to file an information “that leave ought not be granted where the law
furnishes another remedy.” State ex rel. Simpson v. Dowlan, 24 N.W. 188, 189 (Minn.

1885). .
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_1s entirely consistent with the traditional usage of the writ. The case involved a claim
that, under color of authority of particular legislation, the Commissioner of Finance had
nsurped, and was continuing to usurp, powers and resources rightfully belonging to the
const1tut10nal office of State Treasurer Id at 778 Appellants fail to cite any case in
Wthh quo warranto was employed to address past conduct that had ceased before the
action was brought, and have not alleged any on-going, unauthorized usurpatien of
authority by Respondents Ingison. -

Appellants never even address the fact that their Petition only challenges past.
eonduct of Respondents which is clearly not appropriate -for. éuo warranto review under
'Minnesota law. They merely allege that the issues they raised are. suitable for quo
'warra.nto review because they are constitutional, and legal questions. App. 17. While the
Petition may, in fact, have r'eised constitutional arld legal questions, the allegations
indisputably concerned only past .conduct of the Respondents, and of the district court '
itself, which are legally inappropria’;e for quo warranto review.

Finally, Appellants argue that the conduct at issue here may recur in the‘ ﬁltnre.
: As the disﬁ:n'et eourt‘ correctly reasoned in response to this 'argUment Appellants will have
the- opportumty to seek Jud1c1al review at the time of any future alleged usurpatlon of

legislative prerogatlve should that ever occur. District Court Order at 6, App. 3 l6 For
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all these reasons, the district court properly dismissed the Petition as an improper
procedure by which to contest the past conduct of which Appellants complain.

II. THE DISTRICT COURT PROPERLY DENIED THE PETITION BECAUSE THE
CONTROVERSY AT ISSUE WAS MOOT.

The district court also correcﬂy .recognized that the controveféy at issue was
entirely moot and, accordingly, déﬁied the Petition on this ground as well. Courts only -
: héa:; “live controversies,” and do not pass on thé meﬁté of a particular question merely
for thé purp'ose of setting precedent. Chdney vv. Minneapolis Cmty. Dev. Age:ncy,‘ |
641'N.W.2d-328, 331-32 (Minn. Ct. App. 2002), rev. denied (Minn. May 28,2002). See
also In re Schmidt, 443 N.W.2d 824, 826 (Minn. 19'8.9) (if a court is unable to grant -
effectual relief, the issue raised is deeﬁed .moot). For the reasons discussed aboﬁ/e, this
ﬁlatter was from the start unquestionably moot in the context of a quo warranto
- proceeding. The Petition presented no challenge whatever to Respondents’ ongoing or
reasonably foreseeéble conduct. Rather, it focused solely oﬁ certain actions alleged to
have occurred bet\&een July 1, 2005 and, at the lateét, July 14, 2005 and sought an,
impermissible ruling on a broadly hypothetical question for the sole purpose of setting
ﬁreCedeﬁt.
Thjs matter was also moot in the broadest possible sense since any.deﬁéiency n

formal authority for the challenged court-ordered spending that might conceivably have

'* Even Amicus Minnesota Senate recognizes the procedural flaw with Appellants’
‘Petition in the Senate’s unprecedented request that this Court issue a declaratory
judgment in Appellants’ favor if it refuses to issue the requested writ. Brief of Amicus
‘Curiae at 20. Needless to say, the Court is not empowered to change the nature of the
case Appellants commenced. ‘
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existed bvetw'een July 1. and July 14, 2005 was retroactively 'cu'réd when the Legislature |
- effectively ratified such éXpenditures, ﬁrstiby enacting, 2005 Minn. Laws 1st Spec.‘Sess.’
| ch. 2., and subseq_uently, by enactir'lg‘ch.A 3,4 and 6. Consequently, there was no form of
relief the district court could possibly have granted under any forni of action."
| - The district court -also »correctly rejected Appellants’ argument based on the
excebtion to.the mootness doctrine applicable to cases invoivmg issues that are “capable.
of repetition, yet likely to evade judicial review.” Elzie v. Comm’r of Public Safety,
- 298 N.W.2d 29, 32 (Minn. 1980). This exception is. available only if two element; are
sati_sﬁed: |
(1) the challenged action was in its duration too short to be fully litigated
prior to its cessation or expiration, and (2) there was a reasonable
expectation that the same complaining party would be subjected to the
same action again.
Kahn v. Griffin, 701 N.W.2d .815, 821 (Minn. 2005) (citatidns orhitted}.
Unlike previous cases in which the “repetition” exceptioh to the mootness doctrine

has been applied, this is not the continuation of a case that was commenced when a live

15 If the Legislature, including Amicus Minnesota Senate, had desired to preserve for
further judicial consideration the issue of the legality of court-ordered emergency
spending, it could easily have withheld the retroactive application of the belated
appropriation bills. The same option would be available in any future scenario involving
legislative failure to appropriate necessary funds. Given that all three branches of State
government have now concurred in the actions taken during the funding impasse, there
can be no justification for pursuing a “separation of powers” case at the behest of these
- Appellants who speak for none of the three branches.
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‘ controversy still exi‘s’ced.16 There had been such -a case -- namely, the Te empbrary_
Funding_ p‘ro.ceeding. As the district court accurately observed, these Ap‘pellants,
. however, declined to participate in that case, when their involvement bmight have been
acmally‘useful. Instead they waifced nntil the real work was done, and then ﬁled theii' quo
warranto caee which was moot befOre it enen began.' There was, therefore, no previously
existing | jurisdiction for the district court or this Court to retain.

In addition, the issue raised by Appellants did not evade judicial review, and Wﬂl
not necessarily enade such review in the future. Indeed, tl\le actions of Respondents of
Which Appellants complained were taken only after, and pursuant to, judicial
determinations that were fully subject to further judicial review in this Court.” Appellants
simply chose not to seek such review and cannot now be heard to complain that no such
Areview nvas availéble.”

Furthermore, it is not necessarily the case, as Appellants allege, that any similar
circumstances in the future wiil entail a time period too short for court review. To the
contrary, the courts, including the Minnesota Supreme Court, ‘have repeatedly
: demonstrated the canacity to address and decide critieal public issues in timeframes
shorter than the 30 daye during which the Tempordry Funding case wns pending. In the |

past, Minnesota courts have repeatedly demonstrated the capacity to address and decide

- 18 ¢f. State v. Brooks, 604 N.W.2d 345 (Minn. 2000) (appeal from bail order); Elzie.v.
Comm’r -of Pub. Safety, 298 N.W.2d 29 (Minn. 1980) (challenge to process whereby
~ plaintiff’s driver’s license was revoked). ~ N
~ '7 The district court correctly noted that the Legislature could have withheld ratification
of the court’s order and réquested judicial review of its constitutionality. District Court
Order at 6, App. 316.

29



éritical issues in‘ much abbreviated timeframes. See, é.g., Erlandson v. Kiffmeyer,
659 N.W.2d 724, 726 (Minn. 2003); Clark v. Growe, 461 N.W.2d 385 (Minn. 1990);
Sharéod v. Hatfield, 296 Minn. 416,.417, 210"N.W;2d 275, 276 (Minn. 1973); State ex
 rel. Palmerv. Perpich, 182 N.W.2d 182, (Minn. 1971).'*
Moreover, even if it might be predicted that a parti'al‘-failure of legislative funding
" for one or more critical government functions could occur at some unknown point in the
future, that occasion would almost certainly not present the same facts and legal Aissues as
those presented m the Tt empofary Fundir;g case. As discusséd below, constitutional
éppropriation requirements must be read in the coﬁtextvof' all theﬁ—existirig statevand
federal constitutionai and statutofy méndatés, and each proposed expenditure will need to
be evaluated on its own merits in that context in light of the contemporaneous factual
setting. See, e.g., | White v. Davis, 68 P.3d 74 (Cél. 2003)." There iS no reason to suppose
that the éssential government functions that coﬁld require emergency funding in the
futureAvﬁll necessarily be ’the same as those reviewed in the T¢ emporary-Funafingr case.
Therefore, the sathe legal issues’ will most assuredly not recur, even if there were to be a
future funding emergency situation.
| In a véry aﬁalogous situation invol§mg the shutdown of the federal government, a-

federal court dismissed the action on mootness grounds rejecting the exact exceptiori

'8 The Minnesota Supreme Court, in rejecting the same argument Appellants made in

" support of their request for the court to take original jurisdiction, noted that resolution of -

the issues raised should not be particularly time-consuming and that if time becomes a
problem, procedural mechanisms are readily available to expedite proceedings and obtain
accelerated review. App. at 273. This same reasoning demonstrates why this is not a
matter that will evade review in the future.
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~ Appellants assert here. AIn American Fi ederation of Government Employees v. Rivlin, 995
F. Supp. 165 (D.D.C. 1998), the preciée issue of payment owing to federal employees
during a budgetary impasse became moot when Congress passed a budget. The court
concluded that the plaihtiffs had not shbwn that their action was too short in its duration |
to receive judicial review noting that the parties did, in fact, h'éve such an opportunity to
be heard. Id. at 166. The court also concluded that the plaintiffs had not demonstrated an
expectation that they would be subjected to the same action again finding it entirely too
speculative for the éourt to attempt to predict if and when another impasse would occur, |

.how long it would lasf, what agencies might be affected, and whether employees would
.be réquired to Wofk withoﬁf pay. Id. The court’s conclusions in that casé apply with
equal force in this case. |

Appellants’ réliancé on ﬂle majority’s treatment of the mootness issue in Fletcher
v. Commonwealth, 163 S.W.3d 852 (Ky. 2005) is miéplaced. The majority in that case

. analyzed whether a éhallehge to the govémor’s budget plan, issued after the liegislature
adjourned without passing a budget, ﬁt the same bésic exception to the mootness dbctring
for issues capable of repetition that evade review that the Appellants rely on here. Id. at
859. The majority concluded that the matter satisfied the exception, noting that on each
prior occasion involx}ing similar facts, lawsuifs were filed to test the constitutionality of
the Gpvemors’ actions and that these suits were not resolved by the courts before the

"’legislature. ratified the Governors’ budgets. Id. Here, on the other hand, the executive
branch undertook no expenditures independénﬂy that evaded judiéial revi‘é\x'/ either this

year or in 2001. Instead, the courts were involved in the process ﬁom the beginning and
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each proposed expenditure was scrutinized, approved or disapproved by the district court
and subject te appellate review, if requested. Therefore, unlike in Fletcher, there is no
comparable experience here from ‘which it can reasonably be inferred that adequate
- judicial feview wiil be unavailable to address future recurrence of issues similar to those
raised in bthis case. |

Finally, this matter is also not “functionally justiciable” with respect te future
cases within the meaning of State v; Brooks., 604 N.W.2d 345 (Minn. 2000), Eecause it
cannot be predicted what factual circumstances may arise in which courts may be called
upon to balaﬁcejthe'"‘general constitutional authority of the legislature to contrel the
~ State’s purse strings against other conétitutional impe'raﬁves of arguably equalﬂ or greéter

force.”

Unles.s the court is prepared to unconditionally foreclose future recourse to the
judiciary in budget crisis situations, the most relief this court could offer Apﬁellanfs
would be to declare .that, absent an express legislatiye appropriation, no expenditﬁres of
state funds may be made without a further court order addressing the expenditure '

proposed. That, however, wés exactly the procedure that was followed in the Temporary

Funding case. Hence, the record does not contain the “raw material traditionally

" Functional justiciability is also not, as Appellants suggest, an additional exception to
the mootness doctrine. In essence, it is merely a requirément in those cases that fit the
exception to the mootness doctrine for issues capable of repetition that evade judicial
review. Id. ' ‘

32



associated with effectiv'e‘ judicial decision-making” required under Brooks. Id. at 348;
 see also State v. Rud, 359 N.W.Zd 573, 576 (Minn. 1984).*°
III.. THE DISTRICT COURT PROPERLY DISMISSED THE PETITION BECAUSE THERE

EXISTED NO RIPE CASE OR CONTROVERSY OVER WHICH THE COURrT COULD
- EXERCISE JURISDICTION. .

The district court also agreed with Réspondehts’ that VAppellants’ Petition does nét |
_ préseﬁt a justiciable case or céntroversy ovér which the court could exercise jurisdiction.
District Court Order at‘ 6. App. 316. Th¢ district court correctly concluded that
. Appellants are'requesting an “advisory judicial opinion regarding a potentially unk'nowﬁ '
set of facts.” Id. Appellants do not even discuss this fatal procedural flow in fheir brief.
As discussed below, a request for such a mliﬁg on a_""‘hypothetical question” does not
i)resent a ripe controversy.- |
It is axiomatic that courts do not havé jurisdiction to issué advisbry opinions. See
Izaqk_ ‘Walton League of America Endowment, Inc. v. Sz;ate Dep’t of Natural Res'.,
252 N.W.Zd'852, 854 (Minn. 1977). Courts only have jurisdiction over justiciable
controversies involving definite and concrete assertions .of rights on established facts, see
St. Paul Area Chamber of Commerce v. Marzitells, "258 N.W.2d 585, 587-88 (Minn.
- 1977), Wheré there is-a ‘_‘direét and imminent injury” resulting from the alleged

unconstitutional provision or conduct, see Kennedy v. Carlson, 544 N.-W.2d 1, 6 (Minn.

_20 Furthérmore unlike Brooks this is not a case in which a failure to immediately address
the issue could deprive any class of persons of their constitutional rights. The dlsrmssal
- of the Petition here affected no one’s legal r1ghts in any way.
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1996). “[M]erely poésible or hypothetical injury is not enough to satisfy this standard.”
Id.

Appellants requested that the district court order declaratory and injunctive relief
asto fne_':rely possible or hypothetical future circﬁmstances, the naﬁne of which cannot Be
known at the present time and which cannot possibly occur for at least another two years.
As the district court ‘concluded, there is no'rgalief the court could granf at this time since
App'ellants‘are not challenging onéoing or even reasohably foreseeable conduct. District
Court Order, p. 6. App. 316. Rather, the district court correctly decided that-the Petition
was a quintessential impermissible request for an advisory judicial op‘iniqn regarding é ,
hypothetical futﬁre set of unlmowﬁ facts whicil ﬁay never even maten’aﬁze‘.

IV. APPELLANTS ARE ALSO BARRED FROM OBTAINING EQUITABLE RELIEF .
UNDER THE DOCTRINE OF LACHES.

The district court also correlctly exercised its discretion in ruling that Appellants’

claims are barred by the doctrine of la-ches‘. Id. The equitable doctriﬁe.of laches is
“available in appropriate circumstances to prevent the granting of relief to one who has
unreasonably delayed in asserting a known legal 'right, resulting in prejudice to others

such that it would be inequitable to grant the relief prayed for. Seé, e.g., Aronovitch v. |
Levy, 56 N.-W.2d 570, 574 (Minn. 1953); Fetch v. Holm, 52 N.W.2d 113, 115 (Minn.

1952). The doct;ine has been applied m circulﬁsfances where a party délayéd in

challe;nging a government action ﬁntil it was too late for ény effective relief to be granted.

See Apple Valley Square v. City of Apple Valley, 472 N.-W.2d 681 (Minn. Ct. App. 1991).
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Tlﬁs isa textbook case'for the applicafion of the laches doctrine. Appellants, and
Amicus Minnesota Senate, were clearly among those responsible in the first instance for
the stalemate that gave rise to the ‘need for judicial intérventidn to preserve the State’s
essential government functions. "As the district court observed, .the‘y were also fully .-
* informed of both the fact of, and the rulings in, the Temporary Funding proceedings and
yet they did not assert any objections whatsoever to those proceediﬁgs, in general; orto
any of the particular proposed expenditures they belatedly attacked in thjs‘action, Nor
did they seek appeilate review from this Coﬁrt of any éf the district court’s actions in that
case. Instead, as thé district court noted, théy remained silent until after the district coﬁﬁ
completed its work in the T emporary Funding case, ai_1d after they fhérﬁselves
i)articipated in legislative ratification of all of the couﬁ—ofdered expenditures. Only then
~. did they come fOrwafd, wheﬂ it was too late for their professed objections to have any

éffe’ct. Suffice it to say, ‘Minnesota courts should not invoke their equitable powers to
reward such a éyniqal belated action, plainly préjudicial to all who participated in good |
faith in the proceedings to kéep the government alive as Appellants watched from the
sidelines.
Appellants’ claims that they must be excuéed for not having participated in the

Temporary Funding case under the principle erhbodied in Minn. Stat. § 3.16*' is entirely

2! That sectmn provides in part:
No cause or proceeding, civil or criminal, in court or before a-commission or
an officer or cause or proceeding, in which a member or officer of, or an
attorney employed by, the legislature is a party, attorney, or witness shall be
tried or heard during a session of the legislature or while the member, officer,
(Footnote Continued on Next Page)

35



lacking in substance. 'That section only applies, by its térms, to cases in Whjch‘a'm'ember
or officer of the legislature “is a party attorney or witness.” Given its pqténtial impac,t‘
upon judicial proceedings,w'it should be narrowly applied. See,. e.g., State v. Moeller, 234
N.W.2d 12 (1931) (cannot-be used to delay extradi’;ion proceedings). If the Section 3.16
prohibitions were extended to apply, as Appellants contend, retroactive‘ijf to all cases in
~.which a legislator could have be.en. a party, attorney or witness, vvirtually no judicial
business could ever be conducted whﬂe the Legislature was in session.

Appellé.nts were not compelled to becdme pérties or witnesses in the Temporary .
F uné’ing case. They, or others on their behalf, could have simply a_tténdéd the hearing to
‘ x}oice their objections, or sﬁbmitted written materials expre'ssing their views. If, héwever,
they wanted to be- heard on the issués they inappropriately seek to raise in thlS case, that
was the time and place to do éo. |

V. APPELLANTS LACK STANDING TO SEEK ANY RELIEF IN THIS CONTEXT.

It is clear that a private party does not ordinarily have standing to institute quo
warranto proceedings without a special interest in the matter apart from that of the

general public. See, e.g., State ex rel. Daﬁiel&on_, 48 N.W.2d at 86lv; State ex rel. Burk v,

(Footnote Continued From Previous Page)
~ or attorney is attending a meeting of a legislative committee or commission
~ when the legislature is not in session. The matter shall be continued until the
legislature or the committee or commission meeting has adjourned.

The member, officer or attorney may, with the consent of the body of the
legislature of which the person is a member, officer, or employee, waive this
privilege. The cause or proceeding, motion, or hearing may then be tried or
heard at a time that will not conflict with legislative duties.
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» Thuet, 41 N.W.Zd 585, 586 (Minn. 1950). Appellants hére assert that they haye standing
to bring this action in ktheir “ex ofﬁcio’f capacity as legislators and as taxpayers. .Citing
McKee v. Likings, 261 N.W.2d 566 (Minn. 1977), the district court cqncluded that
Appe;llants havé‘ standing as taxpayerst to argue that the expenditures at issue were made
without a lawﬁl appropriation. District Court Order at 5, App. 315. Having made.thié
determination, the district céurt did not then decidex whether Appellantsvhave standing in
their capacity as legislators. As discussed below,' Appellants do not havé standing as
legislators to bring the claims in théir Petition. | Fuxthermorg, the distfict court
miscoﬁstrued ‘and misapplied Minnesota law regardjng. taxpayer standing. Appéllants
also lack standing as taxpayers because they dovnot seek to prevenf any Speciﬁc' illegal

| expenditures from being made.*

A. Appellgnts Have No Standing Aé Legislators.

First, individual legislators acting independently - even those in positions of
leadership -- for the most part have no ex officio pbwers under the Constitution to
challenge or affect the aétions of other pubﬁc officials. Appellants have cited no source |
of official authority for them to act independently by virtue of their status as members of
the legisléture to commence litigation challenging éctions of executive or judicial |

officers. Thus, any assertion that they have any ex officio authority, comparable to that of

22 Although Respondent did not file a notice of review in connection with the issue of
taxpayer standing, it is, like the questions of mootness and ripeness discussed above, a
jurisdictional issue that may be raised at any time. See Annandale Advocate v. City of
Annandale, 590 N.W.2d 24, 27 (Minn. 1989). ‘

37



the Attoi"ney Gengral, to institute quo warranto proceedings in any éontext is’ plainly
without merit. |
Secénd leglslators like pnvate citizens, have standing to sue, as such only to the
‘extent that they can demonstrate injury to themselves apart from the general public, and
N -apart from the 1nst1tut10nal mterests of the Leglslature or of its respective houses. See,
e, Rukavina v. Pawlenty, 684 N.W.2d 525, 532 (Minn. Ct. App. 2004); Cornant v.
Robins, vKaplan', Miller & Ciresi, LLP, 603 N.W.2d 143, 149-50 (Minn. Ct. App. 1999).
. "This claimed injufy must be “personal, particularize.d,‘ concrete. and othérwi.seA judicially
vc.:og‘ﬁizable.” Id. (citation onﬁtted). ngé; the injuries Appellants allege are entirely
‘institutional, rather than personal, just like} fhe alleged legislator injuries at issue in
Conant and Rukavina.” That is, their primary complaint is that the district court’s orders
in the Temporary -F unding case created a conflict “between the branches of éovem‘ment,”
Petition at § 36, App. 291, and “usurped state 1egislative prerogative,” Pétitio_n at 9 42,
48, App. 292,. Api). Br. 13. The prerogatives at issue belbng to the 'Legislature as an
institution -- not to the Appellants as individual members. They have not alléged any
interesf in this matter that.is different from that of the general citizenry. Indeed, '

“Appellants specifically asserted in their Petition, that their actions were to “promote the -

" 2 The Legislature as an institution has standing to sue in certain circumstances. See, e.g.,

Seventy-Seventh Minnesota State ‘Senate v. Carlson, 472 N'W.2d 99 (Minn. 1991)

(challenging improper vetoes). However, neither the Leglslature nor either of its houses,

including Amicus Minnesota Senate, brought such an action or intervened as a party in

the Temporary Funding case or in this case. The only official legislative involvement in

this matter comsisted of formal ratification of the spending directed by the dlstrlct court
and now under attack in tlus case.
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| public welfare,” (Pet. at | 34, App.' 291) on behalf of themselves and the citizens of the .
State of Minnesota,” Pet. at 38, App. 291. | |
Third, Appellants’ assertion that they have suffered “vote nullification” or
“usurpation of legislatiye power” is without merit. The latter claim réises only an
institutiorial interest which cannot confer'standing‘on individual legislators. Rukavina,
684 N.W.2d at 532. Furthermore: |
" [V]ote nulliﬁcation‘ has been construed to stand “at most, for the |
proposition that legislators whose votes would have been sufficient to
defeat (or enact) a specific legislative act have standing to sue if that.

legislative action goes into effect (or does not go into effect) on the ground
that their votes have been completely nullified.” '

Id (quoﬁng Conargt, 603 N.W.2d at 150). Here, the Petition did not specify any
: particﬁlar‘ “no” votes by any of the Appellants that weré allegedly nullified by actions of
-the Respondeﬁts and the district court.”* Cértainly? there is no suggestion that the
Ap‘peﬂénts expressly voted to deny all funding-for the essential »gover_nment functions
| addressed by the district court’s orders. To the contrary, on Page 14 of their brief, they
state thét none of those items were brought to é legislative vote. In actuality, most of
them wltimately voted in favor of the very funding they now claim to have opposed. See
Journal of the Senate, 2005 1st Spec. Sess. 599, Jﬁly 8, 2005; Journal of the Hoﬁsé, 2005

1st Spec. Sess. 129, July 8, 2005.

2% 1n fact, numerous of the Appellants voted in favor of a “lights on” amendment to the
Environment, Natural Resources, Agriculture and Economic Development Bill, Special -
Session Senate File 69 which would have continued funding for essential State services
just as occurred through the district court’s Temporary Funding. See Journal of the
" Senate, 2005 1st Spec. Sess. 304-05, June 30, 2005. Those Appellants could never be
heard to argue that the district court’s proceeding nullified their voting desires. ‘
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Moreover, even if Appellahts had alleged any such ’nﬁlliﬁed,votes, they cannot |
' c'rédibly maintain this action because their votes Would cleérly not have been sufficient to
compel‘vany different.result.25 All of the expenditures authorized by the diétrict court in
the Temporary Funding case were included within appropriation bills voted on and
approved by bqth houses 'Of the Legislaturé, including,‘.of bourse, Amicus Minnesota
Senate, and by the Governor in the 2005 special session, long before this action was ever
commencéd. ‘Consequently, no vote, or failure to vote by any of the Apbellants, has been
“nullified” in any conceivable sense of the term. N |

B.  Appellants Have No Standing As Taxpayers.

Noﬁ#ithstanding the district court’s | ruling to the contrary, Appellants fare no
better in the_ir capacity as taxpéyeré in regard to any standiné claim. Minneéota. courts
- have generally r¢00gnized Standmg on the part of ofdinary taxpayers bto -prevent what they
- believe to be unlawful expenditures of public funds. See, e.g., McKeé, 261'N.W.2d at
571. Thve‘ cases cited by Appellants in support of their alleged taxpayer standing were
apparently txfaditional declaratory judgment actions brought in district court. See, e.g., |
Arens v. Village of Rogers, 6.1. N.W.2d 508, 511 (Minn. 1953); 'Conant; 603 N.W.2d at
145. As diécussed above, given. the history and limited_availébility of quo warr'aﬁto

relief, the Supreme Court haé made it clear that, absent approval of the Attorney General,

%5 Relying on other states’ cases, Appellants argue that a single legislator should have -
standing to make a vote nullification claim. This is, however, clearly not the law in
Minnesota. Minnesota law is consistent with the U.S. Supreme Court’s pronouncement
that legislators whose votes would have been sufficient to defeat or enact a specific
legislative act have standing to claim voter nullification if that action goes into effect or
does not go-into effect. :
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private citizens will bek granted jﬁdicial permission to proceed only in cases where they - |
- can demonstrate a special personal interest in the outcome. -Th.erefore; the taxpayer
~standing that may be available in other forms of action ought not tb be recognized in
seeking quo Warranto relief. |
E\./en if broad taxpayer standing were to be récognized in quo ‘warranto

probeedings; however, it would not apply in this caée. Appellants did not seek to pre.vent‘ :
any specific illegal expenditures from bejng made, and the Legistlature, .iﬂ'retrci)active_iy |
appropriating funds for expenditures made after June 30, 2005, prevented any possible
ciaim‘that even past expenditures may presently be cons—ivdered' unauthorized or subject to
récovery. Thisi is, like Rukavina, a cése based not on a desire to prevent. or recoup
“illegal”‘ ¢xpenditures, but on Appellants’ disagreement vﬁth public policy as expreésed
by action of the Legislaturcf: and the exercise of discretion by those responsible for -
executing the law which does not give Appellants standirig to sue as taxpayeré; | |

~ In alluding vaguely to hypothéti‘cal future cases in which lack o'f essential funding
might prompt court action, | Appeliants assert no present-day controversy over any’
particular expenditures. #Cons‘eque_n‘tly, their Petition should also ha{re been denied due to -
their clear lack of staﬁding.
VI. THE DISTRICT COURT PRC)PERLY DETERMINEb THAT THERE WAS NO MERIT

TO APPELLANTS’ CONSTITUTIONAL CLAIMS THAT RESPONDENTS ACTED IN .
CONTRAVENTION OF HER LEGAL AUTHORITY.

While the district éoﬁrt did not need to reach the merits of the Petition in light of
the myriad fatal procedural defects discussed above, the court correctly determined that

the Petition was equally defective on the merits. As noted above, a writ of quo warranto
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| asks, literally, “by: what authority did the Respondents act?” The reSponse to that
" quéstion by Respondents was, and remains, diréct and uncontrovertable -- she acted upon
the expresé orders of the district‘éburt. ,‘.S}Vhe had no discretion, or reason, to disobey
“explicit orders of the cou;lb't.26
In actuality, Appellants’ qﬁarrel has never.reélly been' with the absence of legal
authorization for Reépondents_’ actions. Rather, their quarrel has been with the rulings of |
the district court itself. The appropriate wéy fo éhallenge a judicial decision, however, is
- to seek appellate review in accordance with the rules of civil appellate procedﬁré, not to
start a separate action against the person who acted in compliance with that decision.”’
A'ppellants' are also altogether mistaken in their cont;ntion that the district court’s
T emporarjleunding proceeding"and' related orders were categorically unconstitutional.
They correctiy assert that Minn. Const. art. XI, § 1 p_rovides that “In]Jo money shall be
paid out.of the state treasury except in pursuance of an appropriation by la\‘»\vr.”’ In

addition, Amicus Minnesota Senate has submitted a scholarly, in-depth discussion

- % Appellants make the remarkable suggestion that Respondent should not have followed
the district court’s orders and should have intervened in the proceedings and raised the
constitutional attacks that Appellants are now making. This is ridiculous. Essentially,

" Appellants argue that Respondent should have flouted the court’s orders on their behalf
because they did not have the political courage to take action themselves. v
27 The doctrine of res judicata also bars Appellants’ claim because all of the issues they
raised ‘either were determined, or could have been determined, in the district court’s
temporary funding proceeding. When a governmental unit brings an action, and a
determination is made as to the unit’s rights and ‘authority, that action “is res judicata on
all the residents and taxpayers of the governmental units involved.” See Town of

- Burnsville v. City of Bloomington, 145, 117 N.W.2d 746, 754 (Minn. 1962). This -
prevents the governmental unit from being subjected to “a multiplicity of vexatious suits

by every individual who wishes to brihg one” sometimes long after the initial

proceedings have concluded. Id.
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" ranging back to Magna Corta, in support of the proposition that, as a general matter,
legislative control of the governmental purse strings has a long and wide-spread history
in Ahglo;American legél tradition in general, and in Minnesota, in particular. However,
neifher Respondents nor the district court has ever disputed that, under the'Minnesota

Constitution, the responsibility for appropriation of funds to support. government

28

activities lies with the legislature.”® Notwithstanding this general proposition, courts in

Minnesota and other states have long recognized that, as with_ all constitutional
'provisions, legislative power to control expenditures is not exclusive or absolute. Rafher;
it must be vbolanced agaiost other imbortant constitutional imperatives. |

As thelMinnesote Supreme Court observed in Wulff v. Tax Court of Appea'ls, 28‘3 '
N.W.2d 221 (Minn. 1979): |

Notw1thstand1ng the separatlon of powers doctrine, there has never been an
absolute division of govemmental functions in this country, nor was such
even intended. As important a figure in the drafting of the Constitution as
James Madison stated with regard to the meaning of separation of powers:

“(Dt can amount to no more that this, that where the Whole power of one

- department of the government is exercised by the same hands which

~possess the Whole power of another department the fundamental principles
ofa free constitution are subverted.”

[Quoting from: The Federalist, edited by Cooke (Mendlan Edition 1961),
pp- 325, 326.]

28 As the district court acknowledged in its memorandum in this case:
The legislature remains the branch of government with the expertise necessary
~ to fulfill the appropriations role. The court’s reluctant intervention on a
temporary basis was done with caution in order to ensure funding for core
services of government related to life, health and safety. District Court Order

at 8, App. 318. : -
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Such a statement presupposes that some functions of one branch may be
performed by another branch without subverting the Constitution. That
there is some interference between the branches does not undermine the
separation of powers; rather, it gives vitality to the concept of checks and
balances critical to our notion of democracy. :

Id. at 223 (footnotes omitted). Consistent with these principles, f.he courts',‘ on
_extraordinary occasions, will and must take necessary action to ameliorate the effects of
legisla'tive overreaching or failure to perform its duties. See eg - LaComb v. Growe, 541
F. Supp. 160, 161 (D. Minn. 1982) (because Minnesota Leglslature failed to fulfill
constitutional obhgauon to reapportlon court must do so).
- With specific reference to nglSlatIVC fundmg control, the Minnesota Supreme
' Court held in State ex rel. Mattson v. Kezdrowskz that the Leglslature could not “gut” a
constitutional executive office by.remoymg core functions” of that office and mecessary
funding. The Court, therefore, ordered ﬁmctious and funds retumed to the ‘State
Treasurer’s Office notwithstanciin’g contrary legislative action'ae_signing ﬁlose.auties and
appropfiating the funds to the Department of Finance. 391 N.W.2d at 783. Amicus
Minnesota Senate dismisses the Mattson case as inapplicable onkthe narrow ground that
all the legislature, judiciary and a_lI the constitutional officers own office oudgets Which
.had been funded. Amicus Bﬁef at 11-12. ‘In so doing, the Senate does not address the
general principle for which the case was cited in extraordinary cases, the courts have
authonty to direct state spending in a manner not spec1ﬁcally authorized by the
Legislature..
Similarly, in Sﬁarooa’ v, Hatfield, 210 N.W.2d 275 (1973), the court, citing

interference with its inherent authority to regulate the practice of law, enjoined the state
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tréasurer from- transferring lawyers’ registration fees to the general fund subject to
legislative appropriation, 'and ordered that those funds remain in a special bfund inAthe
sfate tfeasury to be expended pursuant to orders of the court, Likewise, in Clérk 'of
Court'’s Compensation for Lyon éounty v. Lyon County Commissioners, 241 N.;W.Zd ’}81
(an 1976), the Suprerhe Court stated:

At bottom, inherent judicial power is grounded in judicial self-preservation.
Obviously, the legislature could seriously hamper the court’s power to hear
and decide cases or even effectively abolish the court itself through its
.exercise of financial and regulatory authority. If the court has no means of

' . protecting itself from unreasonable and intrusive assertions of such
authority, the separation of powers becomes a myth. Commonwealth ex rel.
Carroll v. Tate, 442 Pa. 45, 55, 274 A.2d 193, 199, cert. denied, 402 U.S.
974, 91 S. Ct. 1665, 29 L. Ed.2d 138 (1971). The recognition of these
truisms has made the doctrine of inherent judicial power established law in
virtually every American jurisdiction. However, as with many legal
doctrines, to uphold the existence of inherent judicial power in the extreme
case does little to guide us in applying it to the numerous and varied
financial and regulatory pressures imposed upon the courts..

Id. at 177 at 241 N.W.2d at ’.784.29 A similar analysis must certainly apply to the
preseﬁation of other “esséntial” g_ovefnmental fun'ctio‘nsl outside the judiciary. |
.Furthermore, as the district court correctly recognized in tile Tempérary Funding
" case, fiie State hés on-going obligétions under federal .laW and state agreements to
_»(;ontinue to provide certain cr_iﬁcal benefit té individuals legaily entitled thereto. App.‘

: 160-61. See, e.g., Coalition for Basic Human Needs v. King, 654 F.2d 838, 841(1st Cir.

? The Senate also distinguishes these cases on the narrows possible ground, stating that

court budgets were not directly affected by the 2005 budget impasse. Amicus Brief at 13.

- Once again, the Senate has not addressed the proposition that such cases refute the claim

~ that the legislature alone passes absolute power to grant or w1thhold resources for State
functions, regardless of consequences. :
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1981); Pratt v. Wilson, 770 F. Supp.: 539, 543-44 (E.D. Cal. 1991); Cocilitz‘on for
Economic Sufvival v. Deukmejian, 171 Cal. App. 3d 954, 957 (Cal: App. 2d 1985). -
' Neitner Amicus ‘Minnesota Senate’s skepticism concefning the ability of those eeurts to
discern the true intent of Congress, nor the fact that a similar analysis may not reach the
same result as to all federal programs® alters the unasseiilable proposition snpported by
those cases that, under tlrie Supremacy Clause of the U. S. Constitution, fecieral law can
require'states to meet certain financial obligations, notwithstanding counterveiiling state
law claims. Even-Appellants, unlike Amicus Minnesota Senaite? appeer grudgingly to
concede this general prmmple See App. Br. at 31, 33.

It is 1mportant to keep in rmnd that the district court’s orders in the Temporary
Funding case merely preserved, on an emergency basis, essential government functions
: ; that were required under fhe Constitution 'ancvl existing state and federal laws pending

" action by the Legislature nnci Governor to ﬁalﬁli their constifutiona'l responsibility to
'xelease'needed resonrces for those functions. There was and still has .been, 1,16 suggestion
, ef any legislative intent to eliminate or withhoid funding from those programs. In fact,
the Legislature ultimately retroactively appropriated funds for those programs equal to or
greater than those autherized by the district court’s temporary order. |
- Appellants and Amicus Minnesota Senate do not argiie that the district court acted
- contrary to the actual expressed or implied will of the Legislature. Indeed the Senate

candidly admits that the “political process was poised to enact” necessary to support the

0t Dowlmg v. Davis, 19 F.3d 445, 448 (9th Cir: 1994). Medicaid law did not impose
time constraints on state payments. :
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same core ﬁmotioﬁs had the court not acted. Amicus Brief at 15. Unfortunately, bei;ig
“poised” does not supply any ventilator treatment to a needy child. In essence, the
Appellants’ and Senate’s arguments relate solely to their admitted desiré to maintain
individual and collective political leverage, regardless of its effect in pfactical terms'up‘on
the rightvsband wéil—-being of those Minnesotans who are dependent upon the programs the
- Legislature as a body has itself pﬁt in place. In other words, they would elevate their
formalistic “political duel” abové the real wérld affects of that exercise. Thus, while
broad questions ébout creating and funding gévernment programs may indeed encompass
general “political” questions best resolved in tﬁe legislative forum as Amicus Minnesota
Senate argues, the queétions addressed, by default, by the district court in the Temporary
‘ Funding: case dealt with the specific, concréte needs of real people whose lives and
livelihoods were dependent upon the resources that were wifhheld solely due to partisan
political maneuvering.’ 1 | |

The Kentucky Sﬁpreme Court decision last year in Fletcher v. Commlonv'vealth, ‘
163 S.W.3d 852 (Ky.‘ 2005), which Appellants cite in support of their mootness argument
'and mention only in bassing in their general argument, further supports Respondents’ |
position on the merits. In that case, a majority'of the court decided that the Kentucky
Governor’s spending pian imposéd after a legislative deadlock violaféd the prohibition

against unappropriated expenditures in the Kentucky Constitution. After analyzing a

3! See, e.g., fn 7, supra - such real people include ventilator-dependent children, victims
of domestic and sexual assaults and indian children.
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provision in the Kentucky Constitution that mirrors Article XI, Sec. 1 of the Minnesota
Constitution, the majority stated that:
Accordingly, we affirm that portion of the Franklin Circuit Court’s
judgment that declares the Public Services Continuation Plan
- unconstitutional insofar as- it requires expenditure from the treasury of
unappropriated funds other than pursuant to statutory, constitutional, and
federal mandates; and reverse that portion of the Franklin Circuit Court’s

judgment that authorizes unappropriated expenditures for other “limited
and specific services previously approved in Quertermous.”

163 S.W.3d at 873 (emphasis added). This‘ is precisely what happened in this Court’s

- Temporary Funding case. In light of _the budget impasse, the Court authorized 'ﬁlncis
| “necessary to fulfill stafutory, constitutional_ and federal mandates. Ap»p. 154, 193, 196,
212 énd 215.

To the extent Fletcher can be read in any way as supporting Appellants’ argument
on the merits, it is fundamentally distinguishable. In that case, after 'the Kentucky
Legislature adj ourned Withm;t passing a budget, the Governor simply i1ssued an executive
order adopting an executive branch budget. 163V S.W;3d at 858. In this case, on the other
hand, the proposals of the ‘Governor and the Attorney Géneral to fund éert_ain core.
: g(.)vemméht functions Were considered and expressly approved by a court. Accordingly,
here, unlike in F letchér, there Was contemporaneous judicial review and approval of the
expénditures Appellants now.challenge.

Chief Jusﬁce Lqmbert of the Kentucky Supreme Court .I.er./i('i_es,the most. logical
aﬁalysié of the merits éf this funding issue in his separate opinion in Fletcher, concurring

in part and dissénting in part. He makes numerous points, including the folloWing:
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Section 230 [Kentucky’s constitutional appropriations clause] is not the only
constitutional section implicated or necessary for proper resolution of the case.
Section 230 is not to read in an “absolute trump-all-other-sections-of-the-
Constitution fashion.” 163 S.W.3d at 873-75.

- The constitutional separation of powers provisions are implicated by the potential
of the legislature to use the approprlatlons clause to control the executive and
judicial branches. The constitution is not a “suicide pact.” It must be interpreted
to further its purpose of supporting an enduring republic. The logical extension of |
allowing the legislature to control the executive by way of the appropriations
clause strikes at the heart of the purpose of separation of powers and the logical
extension of this idea would be the destruction of government. Id. 873-77.

Analogous situations in history and other jurisdictions provide ample authorrty for
unappropriated executive spending. Id. 876-78.

The majority would give the legrslature the power to prevent elections by refusmg
to pay the cost. Id 879.

The governor always retains the right to meet gennine emergencies that threaten
the welfare of the state’s citizens regardless of whether the legislature appropriates
money for that purpose. Any contrary view that would leave the governor
impotent has the real potential for a “cataclysmic result.” Id.

If the legislature does not fulfill its constitutional duty to appropriate money,
others must. Id. 880.

This analysis is directly applicable here. Article XI, Sec.1 is not the only

constitutional provision implicated by this case and it should not, as Appellants and

Amicus advocate, be read in an “absolute trump-all-other-sections-of-the-Constitution

fashion.” The Minnesota Constitution is also not a suicide pact. It must ultimately be

interpreted to further its principal purpose of preserving the State.

Appellants and Amicus contend that ﬁmds for most critical state functions,

' mcluchng, not surprlsmgly the Legislature itself, had been appropnated before the start of

the new biennium, and the State was not about to commit suicide. They also question
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whether certain of the 'ex'pen‘ditures that were approved in the Temporary Funding case
reaily represent essential or core government functions. Those arguments, hoWeVer; were
: ripe for considé_ration in the Témporary F undingvcase,'not here.

Appellants a_nd Amicus mistakenly argue that courts can never act to maintain
funding when the Legislature fails or refuses to do its job. The executive and judicial
branches must always retain the general right, and the duty, tb_ respond to emergenciés
that may be oééasion_ed by '?1 Legislaﬁlre that does ‘not fulfill its constitutional dutiés.
Were it otherwise, the 'Legislaw;e couid bring the other brapches and the State itself to
theifknees by simply dénying necessary fun'diﬁg to any or all governmental fuhcti-oﬁs
save their own. o

Appellants have not cited, and cannot cite, a single case from another state in
which a ‘court haé adopted Appellants’ absolutist argument, supported in even more.
‘ " extreme terms by the Arhicus,3 2 thaf the Legislature has exclusive control Qver the State’s
purse strings even in the event of a threatened_éhutdown of the State.” This Court should

reject such an unprecedented, radical, and utterly illogical position..

" 32 1 its initial pleadings, Appellants asserted that no court-ordered expenditures were
ever permissible in the absence of an express legislative appropriation. Memorandum in
‘Support of Amended Petition at 25-27, App. 307-09. Subsequently, however, they
~ conceded that spending without an .express appropriation may be permissible when
" necessary to fulfill certain constitutional and statutory responsibilities. App. Br. at 24-25,
33-35. The Senate, on the other hand, would conceded no exceptions, save those relating
to debt service on State bonds. Amicus Briefat 8, fn 9.
33 Such cases as there are addressing this general issue recognize that the other branches
can act, in admittedly limited fashion, to preserve funding for essential state government
services. See, e.g., Fletcher; supra, White v. Davis, supra. See also Paul E. Salomanea,
(Footnote Continued on Next Page)
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Appellants’ references to the statutory provisions controlling the allotrent and
encumbrance systems®* edd nothlng to the.discussion. The only alleged deviation from
.those statutory requirements 1s '. that, for 5 brief period, relevant all.otments and
' .encumbrdr'lces were based upoﬁ amounts specified in the district court’s Temporary
- Funding order rather than legislative eppropriation bills.' |
Vil. THE | DISTRICT COURT DID | NOT ABUSE ITS DISCRETION IN
' DENYING APPELLANTS’ MOTION FOR ATTORNEY FEES BASED ON

THE PREMATURE FILING OF RESPONDENTS’ MOTION FOR
SANCTIONS. ’

" Respondents brought a motion under Minn. Stat. § 549 211 and Mlnn R. Civ.
P ll for an award of its attorneys fees on the grounds that the numerous fatal procedural
- defects in Appellants’ Petition and the lack of any case law in Minnesota or elsewhere
‘ fsupporting the merite of the Petition, which the dis,tn'ct» court, in facti sllbsequelltly
recognized, established that Appellants’® Petition was not Warranted by‘ existing law or a
' n'enfrivolous argument for the extension, fnodiﬁcaﬁon or reversal of existing law or the _
estaldl’ishment of new law. Appellants filed a eounter-motion for an award of its fees
because of the premature filing of Resp.ondents’ motion. The district court eonsidered
-and denied both motions. District Court bOrder at 2, App. 312. While Respondents did

not cress-appeal the denial of their sanctions motion, Appellants have appealed the denial

(Footnote Continued From Previous Page)

"THE CONSTITUTIONALITY OF AN EXECUTIVE SPENDING PLAN 92 Ky. L. J. 149 (2003-
04). |

34 See Minn. Stat. §§ 16A.011, 16A.138, 16A.14 and 16A.15.
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of their motion Becanse‘ the distn'ct court did not abuse its discretion in denying |
Appellants’ motion, this Court sheuld affnm that decision.

None of Appellants arguments as to this issue have any nlerlt As to Appellants
procedural argument the district court d1d not abuse its discretion in denylng Appellants
motion for several reasons. Flrst Appellants cannot claim any prejudice from the
pfemature filing of Respondents’ motion when they were prov1ded the full 21-day safe
harbor period in Section 549.211 and Rule 11 prior to the motion heaﬁng. Appellants:
mistakenly argue that Gibson v. Coldwell Banker Burnett, 659 N.W.2d 782 (an Ct.
App 2003) precludes an award of sanctions because of the premature filing of the ;
Respondents’ motion for sanctions. The mere filing of the RespondentS’ motlon' caused
. o prejudice to Appellan_ts. Appellants were given more than the requisite 21-day safe
harbor period to consider whether to dismiss their Petition and declined to do s0.>* This
is simply not a situation like Gibson in which the motion for sanctions was not even
brought u_ntil after trial and the opportunity to take advantage obf any safe harbor per'icd
had already long expired. Gibson is snnply 1napp11eable here.

Conversely, the court in Muhammad v. State, Nos. Civ. A.99-3742/99-2694, 2000 |
- WL 18763350 (E.D. La. 2000) R App. 36 applied the identical prov1s1ons of federal -
- Rule 11 to the precnse factual situation here. In that case, the court concluded that the

defendants substantlally complied w1th Rule 11 even though their motion for sanctions

- ¥ In fact, Appellants actually received almost a three-month safe harbor penod given that
they were advised éven before they filed their original Petition, in a letter from the AGO
dated August 24, 2005, that the ﬁhng of their contemplated Petition would prompt a
request for sanctions.
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was ﬁledpremaﬁfely under the Rule Because the plaintiff ultimately received more than
21 days to consider withdrawing the coﬁplaint and did not do so. Id. at 2. See alsb
 Cardillo v. Cardillo, 360 F. Supp. 2d 402, 419 (D.R.L. 2005) (technical noncompliance
with safe-harbor provision Wheri'party'had ample time to cure allegedlviolation isnota
bar to Rule 11 sanctions).

Because Appellants had actual notice of Respondents’ views as to the many fatal
flaws in their Petition and Respondenté’ intentidn to seek sénctions three months before
~ Respondents e§er served and filed their actual sanctions motion, they cannot credibly
c‘iaim th;.t -fhey had insufficient gotice of Respondents’ intention to seek sanctions and
insufficient time to consider whether to withdraw their Petition.*® This Court c-onSild-ered
this very scenario in Olson v. Babler, No. A05-395, 2006 WL 851798 (Minn. Ct. App.
Apf. 4, 2006), R. App. 27, in which it upheld an award of sanctions reasoning that the
réspondent had received sufficient advance oral notice that the appellant woﬁld be
séeking sanctions 23 da}.ls before the sanctions motion hearing, notwithstanding the
appellant’é failure to provide the requisite 21-day safe harbor before the filing of its

~ section 549.211 motion.3” Id. at 6. In this case, Appellants received 28 days prior notice

36 Appellants also cannot claim that the premature filing of Respondent’s motion gave
‘them insufficient time to withdraw their Petition since they have never once- argued, or
* even suggested, that they would have withdrawn their Petition had Respondent not filed
their sanctions motion on November 15. . ‘ - |
37 This decision is even stronger support for Respondent’s position in this case in that
this Court in Olson actually affirmed a sanctions award despite noncompliance with the
21-day safe harbor requirement. Here, the Court is merely being asked to affirm the
‘denial of a counter-motion for sanctions after the district court denied Respondent’s
motion. ' '
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of Resbondents’ intention to seek sénctions when it was served with Respondents’
» 'motion.’ Moreover, as 'noted above, it actually received threé months advange ﬁotice of
‘ Resbondents’ intentions.*® | |

_Appellants also have no valid argument that Respondents should be sanctioned
because Appellants believe - their Petition was not frivolous. In fact, Appellants’
arguments as to this issue are silly. Appellants baéically argue that their.Petition cannot
be frivolous becéuse they modeled it after anothel; petition for quo warranto they copied
from another case. The fact that they copied the form of a pleading from another case
scarcely means that Appellants hava a good faith basis in léw and fact to Ering their
Petition m this case.

‘Appellants also inappropriately sﬁggest that the ‘Minnesota Supreme éourt’s
‘September 9, 2005 Order precludes any argument that their Petition is frivolous. It is
: cdmpletely disingenuous for .Appellaﬁts. té argue that that Qrder, which did not in any
reép‘ect decide or even consider the procedural flaws with, or the merits of, Appellants’
Petition somehow precluded Respondents and the districf court from determining tilat |
their Petition is frivolous. ASs Appellants well know, the only issue the Supreme Court
considered and decide(i was thel iésue of whet_hef the Petition was filed 1n the appropriéte
foruIﬁ. The Supreﬁle Court: simply decided that' the Petition'.s;ho‘uld be filed in district
_ «court and that there existed no exigency Which should cause the Court to.aSsﬁme original

jurisdiction over the Petition. In.fact, the Supreme Court never even requested that

38 Notably, Appellants have not cited a single case from Minnesota or elsewhere in
which a court sanctioned a party for simply prematurely filing a motion for sanctions.
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Respondents reply to -the Petition. before vdismissiﬁg it. As such, the .Court was never
even informed of the bases for Resbb‘ndents’ opposition to the Petition. _

| Appellants also erroneously argue that the present controversy “fequired” a
petition for quo warranto. ‘Appell}ants’ decision to simply “copy’; the form of a petition
ﬁom another different léwsﬁit, however, does not make their chosen form of action in
| this case procedurally proper. In fact, as discussed abévé, and as the district court
. correctly agreed, such a petition is impréper ina cas"‘e like this which oﬁly challenges past
| cOnduct of a state official. Appellants could have brought their Qlaims ina procedurally
proper proceedihg which they elected not to pursue. The means by wiu'ch Appellants
could have properly and timely pursued their claims was by intervening or otherwise
participating in the district court’s Temporary Funding case. Instead, they deliberately
avoided this litigation and elected té bring the instant ifriﬁermissible belated and collateral
attack on the disniqt court’s fulings. in that case.

Finally, Appellants mistakenly argue that the proéedural “issues” of ripeness,
mootﬁess, laches, etc. are not frivqlous. The qugstion here, however, is nof whether these
issues are fri?olbus. Rather, the relevant question is whether Appcllants’ positions and
arguments as to these issues are frivolous. While the district court ultimately appears to -
have concluded that Ap’pellants’ Petition was not frivolous, and Respondents is not
appealing this determination, the district court nevertheless" ruléd in Respondents’ favor
vas to almost every single argu}nent it advanced in thlS case. The district court’s. mere
denial of Respondents’ sanétion‘s motionl does not mean that Respon&eﬁts did not‘haire'

‘reasonable grounds to bring its motion. Suffice it to say, the district court did not abuse
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its discretion in denying Appellants’ motion for sanctions especially aftef it already

denied Respondents" motion.

CQNCLUSION

For the above-stated reasons, Respondents reépectfully‘ request that this Court

affirm the March 3, 2006 décisipn of the district court in its entirety.
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