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R E S
SYLLABUS
Reldsor, 57 yeors of age, & citizeon of the ’Unij:;éd Stages, o

rooident of Hennepin county, thia g%;a‘tég ‘since 193k, and a qualis
ficd elostor, was refused pormission by the secretory of state o
£1lc ms a candidate for the office of li@umnam: governoy beecauvse
~not eligible undor Idmn. Comsbt, avts L, § 9 in that ne wasar atato
gemator of the 1943 scssion of L.e state legislature, which incrcased
the salary of the members offective tho firat Tuesday afbor the |
first Nonday in Jenuery 1945, which aubomaticelly under orb. 5, § 6,

immmed the compensation of the licutenant governor to doubls

thot of a sbate senator, and had the offoet of dlsqualifying rolator

from £iling, although he rosigned as stats senabor May 10, 193.539

and boomme licubtonomt governor when the duly elooted llcutenm b
govornor, Edvard J» Thyo, bocame govorner to £31l the vacency

coused by the ra&ﬂ.gm@ticn of Govorney H@x‘-’oid E. Stassen, I% io |
held that the segrebary of state rightly refussd to recelve relater’s
filing for the office of lieutenant governcyr at ‘bhé prigory to be
held July 10, 294k,

Ordor to show csuse dischavgod. 95 5 8
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OPINION

HOLT?, Commissloners

This 1s an original proceeding in this court %o sompel tho
goerebary of state, Mike Holm, o receive relator’s filing as a
condidate for the office of lieubenant governor of this gbato ab
the primory to be held July 10, 194l |

The facktd are not in dispuis, Relabor is 2 elbizen of the
rUnitéd 8%abes, 5? gears of age, ~nd sgince 191k has contiaveusly
rosided in Hennepin county. In tho genoral November 1942 oleectiom,
relétor wag eleated gtate sonator from the thirty-sixzth csencter-
fo1 district, duly qudl ified om January 5, 1943, and on that doy

was by the stobe senate olocted ite president pro temporo. Ab

“that sossion of the legislature a bill was enected increasing the
aaiary or pay of the wmombers of the legislature Lo take effoot the
£iwst Tuosday after the first Monmday im Janmary 1945. L. 1943, os
629: By Minn. Const. art. 5, § 6, the compensabion of the 14euten=

éﬁt,govarnoﬁ ig double thet of & pfate senabor. Qn.may 10, 19&59

rolotor resigned his office ag shate senator and has never sinee
yotod op aoted oz guch, but has occupiod the office of lieutenant
governer, to which he succeeded .aen the el@étad lioutonany gove
OFNOF, Edwaxé J, Thye, beoame governor ﬁpoa the‘ﬁasigﬁation of
(Governopr ﬁar;ld E. Staggen, |

The part of the state constitution atanding in the way of wre-
lator is art. l, § 99 roodings _

"Ho senntor or rapreaéntativé shall, during tho
tlms for which he is elected, hold any office undew

the authority of the Unilted States or the State of
Minmmosote, cxcept thet of postmaster, and no senator
ar repregentative gshall hold an office under the stabo
which has been eronted or the cmoluments of which have
been ineremsed during the segsion of the leglslature

of which he was a mewber, until ome year after the ex-
pilration of his tomn of office in the legislabure.”
Relator clalms thet he had the right %o rosign the offics of

state senavor, and he did sc on May 10, 1943, end that ended Lhe




Tyama for which ho' was elected. It sceoms to us thabt such vould
be o foreed commﬁwmcmg@v@n though the word "term" is used In
rospoet to emoluments in the socond part cf the sra@tiom‘ It ig
contrary to State ex P61 o Childs v. Sutbon, 63 Ninn. W7, 65 W We
262, infrp, And pelator is clearly barved from £iling under the
gecond part of § 9, It is true that the provisions of the comsti-
tution to which refovence has boesn made antomatically Lnereasze the
gelory of the lileuntenant governor vhen the salaries of tho g tabo
gonators ave inereased; bus, sinee the incresse did not go into
effeet until the Lfirst Tuosday afbor the first Monday in Jemuary
19L5 (orba L, § 7, authorizos the members of the loglslatupe %o inr=
7 @E’S@Gﬁé their salories), membors of the legislature are froo b
é@@k roslection. Tm:ﬁa may be some eppayent injuséiq@ in not ex=
tonding the same privileges to relator, who holds ’the office of
lioubenant governor net by election of the people but by #;ha- sbake
gonabe., Bubt to compensate therefor, velator has the chanoe of be-

- coming governor shouwld a vasaney in that office ocour, There oan

be nfordotabt that relator was sle~ted for the fnuxvvyeaﬁ ﬁ@rm ending

Jemuary 3947. In the absence of the vestrictions of art. b, § 9
: relator, being a qualified clestor in the district where he resideg
and has resided, cculé file fox any office to be Filled at the com-
mg sloetiono (Art. 79§ 7o} 7 | .

| Rel ator relics ﬁoﬁéwhm on language uged in tmar eaz@ly cage of
Bornum v. Gilman, 27 Mion. 466, 8 W. W. 375. However, that was a
guo vorrenbte sull not brought by the attorney gemepal op with hio

congent, but by one who had been d@f@:ﬁ@d for the offlce of liou~
tenca t govazmor by the rospondent Gilman, who had received the ocore
tiflcnte of oloction snd had quelified. The languege which is
selzod upon by this relabtor iz termed oblter in State ex z—va‘l; Childe
ve Suttom, 63 Mimn. 147, 65 M. W, 262, Subton was appointed boiler
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inspestor vhile the term for which he was elested repregentative %o
the legi&imtur@ ﬁaa running, and it was held that ho could not% hold
tho office, though he rosigned as representative twe days before
being zppolnbeds | ’

A&rtemd&ﬁg im,thﬂ pame dimé@tion ag the Sutton case, wo elto
State ox vel. Marr v. Stearns, 72 Minn, 200, 75 N. W, 2103 Stabe
ox wele. Olson Ve Scotd, 105 Minn., 513, 1.7 N. W. 20hL; State ox
relo. Benson ¥, Sehmahl, 125 Minn. 20k, 5 W. W, 79k; State ox vel.
Andorson v, Erickeon, 180 Mimn. 246, 230 N. W. 637. From other
 jurigdictions which tend in the direction of our omn, wo eite

Advisory Opinion to the ‘Governéﬁg 9@ Fla. 620, 113 S0, 9135 Basgkin

v. State ex rel, Showt, 107 Okl. 272, 252 P. 388. |

The purpese of art. o § 9, is p@inteé out in the dosisiona
ﬁiﬁadgan§ nothing furtherrn@@d be addod. Relmtor contends that
the last clause in art. , § 9, means that, zince he r@aigned ag
otate somabor on Méy 10, 1943, wore than one year prior to the
primories at vhich he dosives to be a cﬁﬁdid&t@'far lieutenant
Agov@@norﬁrthera is no obstaele to his filing. But weysgé no vay
‘go o conatrup the imguage which says that no senator "shall hold
an office® undeor the ptate "the emoluments of which have boen ime

cr@aa@d'éuring the session of uwne logislabure of which he was o

mewbor, uvntlil one year aftor the oxplration of his torm of offico
in the lo gislature,” vhich ig not until January 1948.

We conclude that the aceretary of stete rightly refuges o
recelve relatorls £iling on a candldatse for the nominati@m‘af 11 eu~
tenent governor in the primary to be held July 10; 19hds,

The ordey to show cmusge ig diascharged.

o2 gk % <k

STREISSGUTH, Justice {dissenting).

The mojority oplnlon completely ignores the last sentence of
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Mnne Comnbs arbe 5, § &, whiech I congider absoclutely conirollings

"Bsforo the close of each sesaion of the senate they shall eloot o

progldent pro temporg, who shall b@ lisutenant governor in sagae 0
vocamey should pocur in that offices” -

Aty by, § 9, and art. 5, § 6, of the congbitution having boon
adopted ot the sams tims, "must be construed togétherg ag e whole,
and with refevence $o the purpos- s for which the conatitutioﬂ B gats!
@rdaiﬁadq % i3 not permissible to select a mingle, lzolated pro=
vision, and give it offect cccopding to its literal reading, wiﬁha
out reference %o modifications made by the oxpress language of othar
; provisions of éh@ inetrument.” State oex rel. Mare v. Stéﬂ?ﬂ@g 72
Winn, 200, 21, 75 ¥. W, 210, 22, |

Congtruing the two sections togother, the first cleuse of arta
b, § 9, mmat be interpreted as if it road:

"Wo senabor or yeprescntative shall, during the
tlme for which he is elescted, hold any office under
the mubthority of the United States or the ‘State of
Uinnesots, exvept that of postmaster -=- and d excep$

that, 4n oauo 8 vacenoy should eocur in tH6 6T7isc
61Mi"@uf@ﬂanﬁuﬁovamnor;klu SSTdeNE Pro T

By no other interpretation can’ rocognition and @ff@@ﬁ be glvom
bo the quoted sxzeerpt from art. 5, § 6. The construction of arte

by g 93 which the majority pvop@s@@ would have pmevent@d Senator

Mller or any other presidenﬁ:prc tempore of the atate m@na%@ from
qualifying ae lioutenant govermor ﬁp@ﬁ,th@ elevation of our prege
rent Govornor Bduard Jo Thye from licutenant governor o governor;
for the prohibition in thet seotion is not thet "no sonator shall

| be a candidate for office,” but that "no senator # # # ghell, dup=
ing the time for which he is elected, hold sny offics,” ete. Bub
that such wag not the sffect of arto Ly, § 9, wag d@finiﬁaly held
in State ox wolo Merr v, Steavne, 72 Mimn. 200, 231, 75 W, W, 230,
2l2s The court thexre sald (72 Mimm, 216, 75 o We 21h)s




: " % e % this gsoetion of the consbitubion does nob,
cxplicitly or otherwise, : ke % % # a gonabor ineligible
to the office of lisutenant governor during thé teram
for which he was elected; for 1% is otherwise oxprossly
provided by the constitubion, that a senator who is
prosgident pro tempore shell bocome lieubenant governor
in case of a vacency."

Thig being trus, 4 fortiowi, one who, though ouce a stete

ﬁanatmfg has been clevobted to %he'affica of lisubenant govornoy
by roason of & vacancy cavsod through no act of his, should nob
bo borred from continuing %o hold hig new office, 1f eleoted
theroto by the people, siwmply bocause the four ysars Lfor which he
originally was closted senator have not run. The time for which

he way elooted senabor has liverslly not explred in the one cape

anﬁ more than in the othor,
When we come bo the consbr tiom of bhe last olsuse of avb,

by, 8 9, even less difficulty is encomnteéadg That c¢lause pro-
videsg: "mo senutor or representative shall kold en office undow

the stete which has been ereabtod or the emoluments of which have
boem incrensed during the seasion of the legislatﬁr@ of whieh he
was o membor, wasll ome yoor after the expivation of hls torm of

@ffi@érin the legislature,” The emoLuzents of the office of liou-
tenent governor were inereased during the 1943 assssion of the,l@giﬁm'
~rlatuﬁ® of which the relator was 4 member; but, 1f more than “one
yoar after the oxpirabtion of his torm of office in the legislotuwe®

bap expired; there is no prohibition ageinst his being a candidate

for lleunbonsmt ZOVOrnors

When 418 relator's "term or office" expire, or when will it

pxpire: On May 10, 19h%, when ho resigned from the office of state
gonator, or in Januvary 1947, when the "time” (mo% term) for which
ho wos eleated genator hos run its course = though without hig

pregence in the senstorisl gtream since Mey 10, 19457
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The quostion ip not compllcated by the relabtorls having ate
tompbod Yo hold the office of lieutenant governor without rosign-
ing on ghave genator, of was the cnse of State ox rel. lHary v
Stearng, supei. In&efa? ag that ocase diécusaaa t@e gffeoct of &

rogipnabtion as sbate gensbtor, 4t is obltor dledum, for the state

senntor Shers under consideration had sesumed the office of lious
tepent govornor withoul resigning as stabe senater. The relator
here, howsver, aia roglgn hig oflice na gbatve senator on Mey 10;
29435 yet the majority roasons that his "berm of office” has nod

.oxpired, Thie clenvly 18 a2 non sequibuw,

Hogt sigaificant is the wiffopreonco in phraseolegy in the fivst '

and last olause of ard, U, § 9. Undor the first slause, the period
of o gemator's dlsqualification o other officos conbiaves "dup-
ing the tlme for which he is elppted”; and wder the final elauge

th@hp@riaﬁ of diacbility sxpires “one yeayr altor tha expiration of

bis torm of offico im the leglslature.®

It must bo presumed that oach of the two clauses was insevted
for a definite weasom, Crewford, Statutory Construction, § 166,
Effect mugt bo given, if pogaible, to every word, clause, phmasaa
and penbence in the ontire sscbion. Sutherland, Statutory Cons
gtruction, 5 ly7o5; Cravwlord, sta%ut@ﬁy Congtruction, § 165. Whewro
onelogous words have been used, as hore, sach must bo prosumed to
be suseepiible of a separate ond dlstinet meaning, for the congbie
tutional convention im not supposed to have used words without o
mRunilnge

% % # < vhen precision ig reguired, no safor rule can

ba f@i@@@wd than alweys to eall the same thing by the sams

DANGe # #H % & change of language, probebly, suggesta the

produmpblon of change of intention,® Unzxwell, Intorprota-

tion of Statubes (8 ed.) pp. 276, 278, :

So, in construlng a statutory or congblbutlonal provision, the words

or omprstsions which obviocusly ave by dosign culitted must be cop=




Qidér@da g wwst "the comnexion of the # ¥ % olause with other
clavges in the same astadtube [or constitutionsl provision], and th@k
~conelugions which on somperison with other cleusos may ressonsbly
and obvicusly be drawn," Eﬁll@ékg Go Bop in Abttorney General v
Sillem, 2 H. & G, 431, 159 Eag. Rep» R. 178, 2L7.

Note pavtlouvlerly the use «. the word “ﬁim@* in the firet
clouse, cad the word "ferm® im the socomd. GConsidering the change
in phraseslogy, 16 nocms wmost lﬁgi@alrta gasume thed the légiglmo
ture did n@t:imﬁﬁn& that the word “torm" {(otymologieelly, an “end®
or "bound") should be construed to mosn "a fixzed period or definity
‘limit of tdme"® (sténd&rd.Diﬁﬁiénmry}g but rather %o mean "the time
Guring whi@h enything oxdaty” {standard Dictlonary) or “ithe time
for which.anything lasta" (Weboter's New International Di@tionaﬁy)o

Tm&ag'a public officoris torm of offic@:uama&ly extends ovey
the entire time for which he is alee%aﬁg but whers death, ﬁ@siguéa
tlomn, aﬁrwemaval intorvenss, his borm of affﬁcé comes to an abrupb
ond effective *end” or "bound” while "the time for which he wasg
olootpd" marches on. This distinstion the mejority fails éo rocog=
nize.

In the case of velator, "the time for which he is oleghed”

gbate senstor will éxpiﬁe Janmary'l9h7¢ Bub his "toym of office"

a8 senabeor expired om the day, hour, and minubte his resignation
wae filed., As pointed out in Barnum v. Gilmen, 27 Mimn. 466, 169,

8 W. W, 375, 3753*"-”

the diogquelification was attached eo momine to
o 'genator or representnitive,? whiek, of aitmalf,
cloarly implics bthat it can ouly continue while
the party affected by 1t vemains a gsenabor op
repregenbative, When he ceaseos to be such,
whether by lapse of time, resignablon, or othors
wige,the digabllity terminetes. The clouse,
Tduring the time for wich he is cleoted,! cannot
proporly be conatrued as enlerging the scope of
the prollbitlon, aso as to includs persons not inm
fact membors of the loglslature, The cxpressod
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purpose of the provislon was to prohibit semators and
reprepentatives from holding eny other office than
poptmaster, eud not to disgualify for a definlbte por-
lod of 3imo persous who may become such, whether thoy
romein in offlce or not. The clause may Very proporly
be consbrued vo mean 'during his torm of office,? and
this mey be the full borm during which the office may
bo held, or such shorbtor porlod as the lnocumbont may
songont to hold it. The term of every oloctive offlve,
in the abgsnes of eny oxpross enactment of law %o the
eontrary, mey bs terminated at the pleasure of the in-
cuvmbent, by resignotion, or by the acoeptancs of an ine
conpatible office," , :

Tho ense of State ox wel. Childe v. Subtton, 63 Minn, 1IL7, 65
W, W. 262, doep not hold %o the contrary. Tho slouse there con-

gtrued wes "during the tiwme for which he 1g elocted” appearing in

the first prohibition of art. l, § 9. and not the clause "Horm ef
offico® eppearing in the finel p ohibltiomn. The fact that the
cohsﬁiﬁutign—ma@s two difforent oxpreasionsg should esbebligh the
fact that different pariads'@f time wore intended Lo be used in
 fhe twe situations outlined in %hé gection,. '@hia ig but applyimg
the well-accepted rules of congltitutionel and statutory consitruc~
tion $o which we heve referrsd.
- e & % Everything being squal in other respects,

that inbtorpretation shouvld gursly be accepited by the

courds as congtituting the one lntended by the lawe
mekorg, which opeorates most ogquitably, justly and

roasonably ag determined by our existing standards of

proper conduct and by ouwr conceptlong of what is right

and what 1s wrong, of vhat is just and what is unjust.®

Crawford, Statutory Construction, § 175 S

And, in my opinlon, the makers of the constitution never in-
tended that under the circumstancses here existing a lioutenant
governor should bs prevented from filing for cloetion %o the vory
' ~office he elds by virtue of psuccosgion undor the constitution it-

3@;fo ig therefore, r@séa@%fully dissonts

4% %% o9 o9
THOVAS GAILAGHER, Justico (concurring in dissent)s

L coneupr iv the diggent,
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