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_of elections, the vacancy is to be filled in the regular course of

 No. 164-1/2. | | Peterson, J,

Glifford E. Enger,

Relator, . Endowsed:
: - Piled October 25, 1942
35481~2  vE, : : Grace Kaercher DavisD Glerk

Minn. Supreme Court

Mike Holm, Secretary of State,
Respondent.
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o Where s vacanay in the office f associate Justice
of the sﬁpreme court ocecurs mire than 30 days before the regular

election at which the office is to be filled in the swidinary course

election,and'not by election to £111l the vacancy under Minn. Const.
art. 6, § 10.

2. Wheve & vacancy in & nomination Ffor the office of

Véasociate juétice of”supremercourt~occurs after the primary, under

Minn, St. 1941, §§ 202,23 and 202,19 (Masom St, 1940 Supp. §§ 601-3[3]d

and 601-3{3]), the person receiving the next highest number of vdtea
‘at the primery shall be the candidete and it is the dubty of the

secretary of étate to'placerthe name of such person on the ballot as

the nominée and not to accept s nomination by petition for that office

- of &n unsuecessful candidate at the primary election.

Altermative writs of mandamus discharged and peremptory
writs denied.
Q9F l,§ I0R
PETERSON, Justice.
Two proceedings in mendamus. One is to compel the

secretary of state to accept relator's nomination by petition to fill
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11936 for the six-year term from the first Monday in Januery 1937 tdr s i
'saakrweeléctiono Mr. Justice Stone, after many years of similap ss«,a--.r"&zrizr.e,,:i

- were ten candidétes for nominations. Honorable Luther W, Youngdahl,

seventh highest number of votes cast,

by election not in regular course bub under the provigions of

¥inn. Conat. art. 6, § logrfor the fillingrof vecancies in judicial
office, the vacsncy in the office of assoclate Justice of this court
ereated by the death of the late Mr. Justice Royel A. Btone. The
other is %o coﬁpel the same officlal o accept relator’s nomina tion
by petition not to £ill the vacaney in the office mentioned under the
constitutionel provision for the £i1ling of veacancles in judiclal
office; but to £ill a vacancy in a nomination for that offlice under
Minn. St. 1941, § £02.19 (Mason St. 1940 Supp. § 601~3[3]) and not
to place the nsme of 0. J. Anderson on the ballot as a nominee.

Mr. Justice Anirew Holt and Mr. Justice Stone were

elected assoclate Jjustices df'this court at the general election in

the first Mohday 1ananﬁary 1943, After long and'distingUishea-service
on the court Mr. Justice Holt resigned on October 6, 1942, end did nobt o

became & candldate for reelection at the eloction to be held on

November 3, 1942, At the primery held on September 8, 19429 there

Honbrable Thomas P, Gellagher, Mr. Justice Stone and Honorable
J. Normen Peterson recelved the highest number of votes in the order

nemed. Honorable 0. J,.Anderson received the Cifth and relator the

7 On September 13, 1942, five days subsequent to the
primaryg Mr, Jusﬁice Stoﬁe died,

| | The state canvassing board, which met on Septembex 189
19429 declared‘Youﬂgdahlp Gallagher, Peterson and Anderson to be the

noninees for the office. The secretary of stale intends o place

' ﬁhgir names as the nominees on the official ballot.

~ The governor filled the vecencies caused by Wr. Justice
Holt's resignation and Mr. Justice Stone's death by sppointing

Mr. Thomas 0. Streissguth to fill the one caused by Mr. Justice Holt's
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resignatiaﬁ and Mr., Maynsrd E. Pirsig to fill the one caused by
Me, Justice S‘cone‘s dea'bh.o '

MANDAMUS TO FILL B¥ ELEOTION NOT IN RWGULAR
COURSE,BUT UNDE” CONST. ART. 6, § 10, THE
VACAWCY IN THE OFFICE OF ASSOCLATE JUSTICE
“GREATED BY THE DEATH OF MR. JUSTICE STONE.

Relator 's contention is that the vacancy in the office
of associste justice of the supreme court created by Mr. Justice
Stone's death is required to be filled not in the ordinary course of
elocting judges but by election to £1ll the particular vacancy under
Minn. Const. art. 6, § 10, which reads: '

"In case the office of any jJudge shall :

become wacent before the exphration of the i 7

regular term for which he was elected, the i :

vacency shall be filled by appointment by the : ]

governor, until a successor is elected and ' . g

qualified. And such successor shall be elescted : o ]

- ab the first annuel election that occurs more ' ' ,
than thirty deys after the vacancy shall have . "

happened.” ,

This, he contendsp is mandatawyo
A succassor to Mr. Justice Stone wounld be elected at the

forthcoming election in the regular course of things. If he had lived

and would,have been elected, he would have been hig own successor. If

the ielétor?a contention that the electlon of a succéessor can be held
only uﬁder the provisions relating to £illing vacencles is c0§éect9
tﬁéje;eétion of a successor in the reguler course of thingé i5 not |
only prevented, but the election machinery which has been set in motion
for that purpose ig arrestedo '

The constltution provideq for a judliclary selected as
therein provided. Subsidiary thereto is the purpose of keeping Judicial
offiées filled at all times. ‘ccomplishment of the principal purpose -
that of providing a judielary - 1s provided for by the élection of
Judges in the wegular course for the terms fixed by the constitution.

Accomplishment of the subsidiary purpose of keeping such offices filled,

lest such purpose be defeated and to avoid the inconvenilence resulting

from vacancles;, is provided for by the provisions for filling vacencies.




| Art. 6,7§ 3, of the constitution provides for the

eléation of menbers of this court for a term of slx years. Prioxr to
ﬁhe amendment of 1883 the term was séven years. State v. Frizzéllg
31 Mimn. 460, 18 N,W. 516, The provisions of that article for the
election of a successor in case of vacaency at the first annual election ' }
that occurs not more than 30 days after the vacaﬂcy’shall have occurred : é
-ghould be construsd as subordinate to the sections providing for, and |
to be applicable only vhere vacencies in the judlcisl office cennot be
filled by, the electlion of Judges in regular course.

In State ex rel. Babcock v. Black, 22 Minn. 336, the
precise questlion involved herarwas,deﬁerminedp a8 we believe in aec-
cordance with reason end common sense, against relatorts contention.

- Bhere the office of Judge of probaterwas ﬁo barfill@d,in regplar course -
at the 1875 elactibno‘ Within 30 days prlor to the election the incum-
benﬁ resigned. Relador was elected. Respondent, aé county auditor,
refused to issve & certifinétexdf elecfion uponvthe ground ﬁhét no 7
election of & judge of probate could be or properly was held at the
~genersl election in 1875 for the reason that art. 6, § 10 provides

that vacanéies gshall be Tilled by appointment by the governor. In
‘ovsrruliﬁg,the contention we saids '

"Section 10 was put in the constitution to
provide for the exceptional case of a vacancy =~
for a case'where the regular order of terms, and
of elections for such terms, %s broken in upon by
& vacancy before the end of a regular term for
which the Jjudge was elected, and by the necessity
to elect befors the election would come on under ' ;
the general rule. The election mentioned by the ' = N i
sectlon 13 not one which comes in the regular .
course of such electlions, as provided for by § 7, S
[this section relates to the office of probate g :
judge and his term of office] but an election o
which becomes necessary by the happening of the
vacancy; and in order that such an éelection,

- thus coming on at a time different from that at
which a judge would, in the regular and nestural
course of things, be elected, shall not be had
without adequate notice bto the people, 1t is
provided that a successor shall be elected at
the flrst annual election that occurs more than
thirty days after the vacaney shall have happened.
This means Fhe successor whose slection is made

ggggiigg?)by-fhe vacaney." (Parenthetical matter
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Here, susctessors to £11l the vacancies in questlon will

be elscted st the November electicn for the full constitubionsl term
of gin vears, Whath@f & successor be clected in regular course or o
7111 & vacaney under § 10, the elesctlon 1s for the consbtitubtlonal
term. In‘Gro%sll,v; Lembert, ¢ Minn. 267 (283), we sald: ™ % % we
look in vain for eny direct suthority in the censtitution for slect-
ing any judge for a shorter perlod.” MNr. Chief Justlce Emmett and
Nr. Justice Flandrsu, who were then members of’the ¢ourt, had been
nembers of the constitutionsl counventlon and had beén sobive in the
froming of the article on the Judiciswy. The opinion vefers to the
eonstitutional debates and slearly shows thabt the conventlon attachsd
thé’meaning te the constitution which the court adopted in lts decislon.

In 1883 the constitution was amended, Art. 6, §.3, was

amended so as to meke the terms of members of this court six instead

of seven years. Art. 7 was amended, among other things, by adding § 9,

which provides, among other things, for biennial instead of annusl

elections on the first Tuesday after the first Nonday in November and

thet the'éfficiél year of the state shall begin on and all terms of
offica shall terminate on the first Monday in January. The necessary
elffect of such provision 1s that the elections in November are for
terms bégihning on the first Monday in the following January. See
State ex rel. Lull v. Frizzell, 31 Minn. 460, 18 N.W. 316, supra. |
Since the amendment the word "snnuel" in the consbitutlon is therefore
to be talken as "bilennial® in reférring to elections. State ex rel.
Smallwood v, Windom, 131 Minn. 401, 155 N.W. 629,

We sald in Flakne v. Erickson, ___ Hinn. e . Now, (24)

s filed October 18, 1942, "So, we think it is clear that if and

when the governor mskes an iﬁﬁerim,&ppointment s0 £111 the mentioned

vecancy the appointee would hold the office until a suceessor is elected

and has quelified, and that the one eleacted et the next general electlon

cannot qualify except for the regular term beginning in January 1948."
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It fbllows as a matter of course that'thé successor B0

Mr. Justice Stone 1s to be elected at the forthcoming election In

November in the regular course. Under art. 7, § 9, the sucgessor

- cannot qualify and take offlce until the first Mondsy in Jenusry 1943.

The wvacancy lsg filled by the appoiniment of Mr. Justice Maynard E.
Pirsig, who is entitled to occupy the office until the first Monday
in Jenuery 1943, the date on which the terms of the Judges elected
inVNovemb@r shall begin. Likewise, Mr. Justice Strelsaguth is
entitled to fill the vacancy caus ed by Mr. Justice Holt's resignation

until the same time.
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MANDAMUS TO GOMPEL RESPONDENT T0 ACCEPT
RELATOR'S FILING BY PETITION NOT TO FILL
THE VACANCY IN THE OFFICE OF ASSOCIATE
JUSTICE UNDER CONST. ART. 6, § 10, BUT
UNDER STATUTES TO FILL A VACANCY IN THE
“WOMINATION FOR THAT OFFICH IN THE ELECTION
T0 BE HELD IN DUE COURSE, AND NOT TO PLACE
THE NAME OF 0, J. ANDERSON OF THE BALLOT
AS A NOMINEE,

Relator contends thab he is entitled to have his name go
on the ballot to Fill the vacaney in the nomlnation of Mr. Justice

Stone upon the ground that such vac@ncy’shculd be filled only by

'nominatibn'by petition;as he has attempted, and to prevent the name

of O Je Anderson from belng placed thareon upon the ground that there

i1s no authority in lew for holding that Anderson is a nomine@u
B Relator.bases his right to file on that parf of Minn. St.
1941, ; 202.23 (Mason St. 1940 Supp. § 601L-3[3]d) which provides

fhat In case of vacancy'in a nomination, "if there is no other candidate

for such office and & vacancy exists by reaeson of this fact the vacancy

may be filled by the proper officer, placing upon the ballot the name

or names of such candl dates as are nominated by petition in the manner

provided in sections 202,19 to 202.22," end on the provisions of Id.

lews § 202.19 (Mason St. 1940 Supp. § 601-3[3]), which permits nomina-

tion by petition after a primary, subject to two provisog, which read:
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"provided that no persons ghall be nominated

by petition pursuant to this section for any
office now or hereafter declared to be a non=
partisan office, except in case of vacancy or
death or withdrewal of & nominated candldate.

A person who has been & candidate for an off ice
‘at the primery election in any year shall not be
eligible for nomination for the same offlce in
that year by petitiun or certificate under the
provisions of this section."

The office of associate Justice of This court is non-
partisan under Id. Laws § 202.02 {(Mason St. 1940 Supp. § 601-3{l}a).
' . The state canvassing board declared 0. J, Anderson %o be

nominated and respondent intends to place his name on the ballot as

& nominee under authority of Id. Laws § 202.25 (Mason S%t. 1940 Supp.

o § 601=3[3]d), which provides theat, where a vacancy occurs in a nomin-

ation, it shall be filled in the manner therein pfovided by the~propér

rccmmittée of the politicel party whose voters mede the original

nomination end:

"If there 1s no proper commitiee to fill such
vacancy, a8 above provided, then in that event
the person recelving the next highest number of
votes for such office at such primery election
shall be the candidate for such office and 1f
there 1s no other candidate for such office and

a vacancy exists by reason of this fact the
vacancy may be filled by the proper officer,
placing upon the ballot the name or names of such
candidates as are nominated by petition in the
manner provided in sections 202.19 to 202.22.
Every regilatered voter of such political party
who has qualified snd partlicipated In the primery
@lection is eligible to sign a petltion choosing
a nominees to fill the wvacaney.® -

- It appears without dispute that relator was e defeated
candidate at the primary; that there was a death of a nominated
caﬁdida%e;creating a vacancy in a nomination, and that there is no
committee, much less a "proper" one, to fill the vaéancy in the
nomination.

While the firat proviso of § 202;19 (Mason St. 1940 Supp.

3 60L~3[3]) permita the nomination of candidates by petition for =
non-partisan office, including that of a Jjudge of this court, in cases

s
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of vacancy or death or withdrawal of s nominated candidate, the
s&éond proviso declares & candidate defemted at the primary to be
ineliglble for nomination by petition for the ééme office at the
general election. O'Brien v. O'Brien, __ Wian. __, ﬁoWa (24}
'n;“, £iled October 18, 1942, Nor is he entitled o nomination by
petition under § 202,25 (Mason St. 1940 Supp. §} 601-3[{31d), bscause

- under thet section nominations by petition are permitted only in the

s i b

menner prcviéed in §§ 202,19 to 202,22 (Meson St. 1940 Supp. § 601-3[3]

to‘solwﬁfs}c)o It is plein that relator ls barred from becoming e
 candidate by petition. -

VIt 1s not clear just vhat interest relator claims or has,

“if he ié not entltled to the nominabion on other grounds, in the v : ~j}

quesﬁipn.df ﬁhé legality of Anderson“s noemination and placing his |

name as & nomines on the ballot. 7Apparenﬁly'he‘raises this cuestion

a8 a citiz&n and elector as well as & candidataer For thaﬁfreaécn |

(see 29 C.J.5. "Blections," § 140) we shall decide bthe question,

There is much %o be sald in support of relator's position that § 202,23

(Mason 5%. 1840 Supp. § 601-3[3]d) applies onlj to partisan, snd not
to nonépartisaﬁg offices, with the consegquence that there is no

euthority for teking Wr. Anderson as a ncminee and that only relator's

name as a céndidate by petition should be plaeced on the ballot. On 5 *ﬁ
the affirmetive side 1s the fact that the first sentence deals ex- '_h
" cluaively with filling vacancies in nominations by the proper politigal ' |

party committee and that the last sentance,auﬁhorizes any voter "of

~guch political party” to sign a petition %o £11l such a vecancy. On

' fﬁh@ negativevaida'is the fact that the second sentehceﬂwmhén congidered

'aioneg by its terms clearly authorizes the action of the state can-
vassing board and the respondent by declaring that in case of vacancy
the candidate for nomination réceiving the next highest number of votes

shell be the nominee, in which cese a filing by petition under thet

e
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ssction is unesmthorized. In support of the negative it may be sald

also thet the last sentence authorizing voters of "such political

party® to sign & petition to fill a vacency inm e nomination recog=

nizes the privilege of voters of a political parby to selecht lts
candidates and aécords to them as an Incident of making nominationsa
the.filling of Vacéﬁciea therein, which would otherwlse be deniled them
by § 202,21 (Mason St. 1940 Supp. § 601-3([31b) which provides that

"no person who haa voted at a primary shall be eliglble as a petiﬁibn@r
for sny nomination to an office for which nominees were voted upon at |
such primary." | ' | |

- It is therefore clear from the argumenis pro and con, which '

have. just been stated, and from thﬁ'liﬁigation thet has come bglore

this court pending the forthcoming election; that the statutes re-
lating 0 nomination by petition and £illing vacancies in nominations
are full of ambiguities and thet thelr meaning can be ascertained only

by construction. Furthermore, there is no cervainty that any perticular

~ construction is the only one of which these statutes are susceptible,

much less that it 1s the correct one.

The problem of the comstruction of § 22,23 (Mason St. 1940

© Supp. § 601=-3[5]d) for meny yeers has confronted the executive and
,raéministrativé officers of the state, Including the attorney generald,

its éhief law officer. The uniform, long continued constructlon of
the_statutévin duestion, extending over 30 yeara according %o the

éfficial records, hag been that the statute is applicable to non=

'partisan as well as to pertisan offices, and that where a vacancy

occurs in a nomination for a ndn=partisan office, the person receiving
the next highest number of votes for such office shell be the candidate

for such office.®

#Selected Opinions of the Attorney Gensral Relating to Elections,
Compiled by G. A, Youngquist, Attorney General (1928 ed.) No. 149,
September 25, 1212, No. 150, September 27, 1922; Opinion of Attorney
General 1934, No, 387; Opinion of Attorney General No. 14l-d, August
10, 1988; See notes lMason St. 1940 Supp. § 344.
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iy ig n§t ne¢essar§ to declide whether e ercoutive and
»'aéministrativeiéonétfuation5is correcd, It ig snaughvta say that
suah,ecnétfuction £inds reasﬁpabl& supp&rt andrjdatifica%ioﬁ in the
language of the staﬁnﬁ@ and the procesges by which the caﬁafruétion
was made. ;
| Ton 1937 an inbterim legislative commi.tteo was appointed Ho
study our slection laws and thelr application for the purpose, among
others, of determining ubal changes shouldrbe made therain., A sub-
commltee was appointed %%o obtain informétion from the varioué 7
_eleetidn officials of the stabte as to neceasary'dhanges in the exigbting

glection laws for the purposes of clarification and revision # S R

Rapoyﬁ of the interim.@ommittae on Elsction Laws ﬁc the L&gislaﬂuré,
7‘,1959;‘ The comaiftee and the subcommittee held numerous hearings.
48 8 result of Lts laborsg ﬁhe'cqmmitta@ reported a b1l Which'embodiad:

S fi‘ . the substance of L. 1939, ¢. 045, which with some exceptions codified

7 and awranged,all>prﬂor election lgws. It 18 & veasonable Infererce,
;’ﬁhat the legiélature;'when 1%t enacted ¢. 5459vndt only because of the
ﬁepavﬁ of fh@ interim committee, dbut aléa becéus@'of 1ts presumed
znowledge cf sudh mabters, was thoroughly conversant with the pricr '
exscublve énd administrative construction and practlcal,operatiaﬂ of
ths sfa*’cutes in gues"t:}.'an; _ | ,
The prior law, Mason £t. 1927, § 5449'was repealed by

¢. 345, Part Twelve, § 1, and then was reenscted without change as

P ¢, 545, Pari Three, ¢. 3, § 3. . 345, Part Tuslve, §’2, provides

that‘suchra'reenactmentfahould be construed as a continuation of the

- 0ld law and not as a néw,éaac?maﬁtn doknson v. Dquis; 208 Minn. 557,
294 W.W, 839, ' | |
Abasent legislebive manifestatiunrof’Sunﬁrary intention,
the resnscitment of a statube without chenge after it has received a
practical construction by the exgcutlive or administrative departments

%*f?“ff”*t'%d of the government for a long period of %ime adopts the prior con--

struction. .Christgeu v, Woodlawn Cemebery Asscilation, 208 Minn. 263,

«al@l:.
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29% M.W. 619; Bemis Bro» Bag‘co, v. Wallace, 197 Minn. 218, 266 N.W,
6905 Bowen v. Johnston, 306 U.8, 19°,‘Thera ave, of course, oxceptions

to the rule, as where an administrabtive agency by atatute has con-

tinuing power after as well as befors reenactment to construe & stabube

‘which 1t administers and thus hés legislative authority afﬁaf re-
enactment to adopt a construction cbntrary to the prior one, or vherae
a different ccnstruation,cf'the roenacted statute ls preascribed by
the reenscting act. Helvering v. Reynolds,rﬁlé U.5. 428, 61 SQG%O'
971, 85 L. ed. .,..,,., 154 A.L.R. 11555 55 C.J. "Statutes," § 625, notas
38 and 59, Some courts hold that the prior constructionrwill not be
7 deomed to have been adopted in cases where 1% is plainly erroneous.
T.8. v. Wissouri Pac., R. Co. 278 U,S. 269, 42 5. €t. 133, 73 L, ed.
322. Iﬁ this class of cases, as In all others, the legislative intent
Qontroié and the guestion is what was that intent? The vules mentloned
',are but sids in the quest for the snswer to that question. In the
instant case %hergenaral rule that the reenactment adopted the prior
conétructﬂon appliés hot only because that 1s the presumed legislative
inﬁehtiony,but also Bécaﬁse'all tokens of inﬁaﬂtion support that viewn
Since it Wﬁs the pﬁrposa.of the legislature io clarify snd change -
existing elecﬁion‘laws if any were found to be unSatisfactory in
operation, and ﬁherlegislature had infofmation concerniﬁg the pplor
executive and’adminiatﬁative construction and operatioﬁ of ths stabute
'1n quésﬁicn3‘it is ressonable %o 1nfer that no chaﬁge wag made therein
because the leglslature was satisfied with such construction and
'ihtended that,i% should continue in the future. Thereby the prior
construcglon was adopted, No evidence of a contrary intention appears.
Cases holdihg that an Intention to adopt a prior construction will nbt
‘be lnferred where such construction is plainly eprroneous have no
application here, if not for other reasons becnuse, as has been stated,
the prior construction has a reasonable basis. Therefore, the inferehce

is inescapable that by reenactment of the old statute the prlor con-
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construetion theresf was adopied.

In eack case bhe alternative writ of mandswus is

dischawgad end & peremplory writ denled.

Mru Jﬁaﬁice>Pirsig end Mpr. Justice Strelssguth toock ne pert in

the congideration oy declaion of this case.
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