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No., 164=1/2. 

Clifford E~ Enger, 

33421 ... 2 vs~ 

.Mike Holm~ Secretary of State., 
Respondento 

SYLLABUS ___ "=' _____ _ 

Petei"son, J., 

EntioJI:' sad : 
Filed October 23, 1942 , 
Grace Kaercher Da~is, Olerkl 
Minno Supreme Court 

l.. Where a -vacancy :tn the office ,;f associate justice 

o'£ the sup1"eme court occurs ir~ ;-re than 30 days before the r-egular 

election at which the o:f.fice is to. be filled in the· :n/dinary course 

of elections i, the vacancy is to be f'i.lJ.ed :tn the regular course of 

election and not by election to fill t'kle vacancy under l:Jin.no Const. 

art" 6, § :!.Oo 

2o Where a vacancy in a nomination for the office of 

associate justice of supreme court occurs after the primary$ under 

Minn., Sto 1941., §§ 202023 and 202.,19 {Mason St,, 1.940 Supp. §i 601=3[3] d 

and 601-3[3]) s the person receiving the next highest number of votes 

at the primary shall be the candidate and it is the duty of the 

secretary o:r state to place the name of such pe1 ... son on the ballot as 

the nominee and not to accept a nomination by petition for that office 

of an unsuccessful candidate at the p:rimary electiono 

Alternative writs of mandamus discharged and peremptory 

writs deniedo 

0Pil{I0N -=:--~----
PETERSON,\! Justice .. 

Two proceedings in mandamuso One is to compei the 

secretary of state to accept relater's nomination by petition to f':i.ll 
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by election n9t in regular course but un<ler tl1e provisions of 

Minne Const., a.rt .. 6jt § 10 0 fox• the filling of vacancies in judicial 

offiae, the vacancy in the office of associate justice of this court 

created by the death of the late Mr .. Justice Royal A,, Stoneo The 

other is to compel ·the same o:ff'icial to accept rele.tor' s nomination 

by petition not to tiJ.l the vacancy in the office mentioned. under the 

constitution.el provision for the t'iJ.ling of vacancies in judicie.1 

of.fice; but to fill a vaosnoy in a nomina.tion for that office under 

Minno Sto l94lll 8 202 .. 19 (Mason St., J.940 Suppa § 601-3[3]) and not 

to place the name or O.. J., Anderson on the ballot .as a nominee., 

Mro Justice Anlrew Holt and Mro Justice Stone were 

elected assooia.te justices of this court a.t the general e1ect1on in 

1956 for the six-year term .from the first Monday in January J.93'7 to 

the .first Monda.'Y in January 1943. After long and distinguished service 

on the court Mr. Justice Holt resigned on October 6, 194211 and did not 

seek reelection. Mr. J1,1stice Stone9 s.i'ter many years of similar service, 

became a candidate for reelec;1Jion at the election to be held on 

November 3ll 1942. At .the pr•imary held on September 8 11 1942 9 the:rie 

were ten candidates for nominations. Honorable Luther w. Youngde.h.1 11 

Honorable Thomas F~ Gallagher;i Mll. Justice Stone and Honorable 

Jo Norman Peterson received the highest number of votes in the order 

namedG Honorable o. JP AnderRon received the fifth and relater the 

seventh highest number of votes cast., 

On September 13 51 1942 51 five days subsequent to the 

primwy 51 Mr~ Justice Stone died~ 

The state canvassing board 9 which met on September 18!) 

1942~ declared Youngde.h1p Gallagher» Peterson and Anderson to be the 

nominees for the office., The secretary of state intends to pJ.ace 

their names as the nominees on the official balloto 

The governor fi.lled the vacancies caused by Mro J"ustiae 

Holt's resignation and Mr. Justice Stonets death by appointing 

Mro Thomas O .. Streissguth to fill the one caused by ~Tro Justice Holt's 
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resignation and Mro Maynard E. Piraig to fill the one caused by 

fJlr o Justice Stone's deatho 

MANDATu!US TO FILL BY ELECTION NOT lli REGULAR 
C0URSEi>BUT UNDE'~ CONST .. ARTo 6p § lOi> THE 
VACANCY IN THE OFFICE OF ASSO©IATE JUSTICE 
CREATED BY THE DEATH OF MR,. JUSTICE STONE. 

Relator's contention is that the vacancy in the office 

o? associate justice of the supreme court created by Mro Justice 

stoner s death is required to be .filled no·l:; in the ordinary course of 

electing judges but by election to fill, the particular vacancy under 

Minn., Const. art,, 6$ § l0.9 whioh reads: 

"In oase the office of any judge aha.11 
become vacant before the expiration of the 
regular term for which he ~as elected, the 
vacancy shall be filled by appointment by the 
governor, until a successor is elected and 
qualified. And such successor shall be elected 
at the first annual eleotion that occurs more 
than thirty days after the vacancy shall hava 
happened., n . 

This 9 he contends, is mandQtory., 

A successor to ii/fr., Justice Stone would be elected at the 

forthcoming election in the regular course of thingso If he had lived 

and would have been electeds he would hava been hi~ own successoro If 

the rela.tor '.s contention that the election of a successor can be held 

only under the provisions relating to .filling vacancies is correct 9 

tlie election 0£ a successor in the regula~ course 0£ things ia not 

only prevent-edj) but the election machil'lery which has been set in motion 

tor that purpose is arrestedo 

The constitution provides for a judiciary selected as 

therein providedo Subsidiary thereto is the purpose of keeping judicial 

of'f'ices .filled at all. timesp · coomplishment of the principal pu~pose ... 

that of providing a judiciary .., is prc:nrided for by the alaction of 

judges in the regular course for the terms fixed by the constitutiono 

Accomplishment of the subsidiary purpose of keeping such offices filledp 

lest such purpose be defeated and to avoid the inconvenience resulting 

.from vaoancies 9 is provided for by the provisions tor .filling vacancies .. 

... 3 ... 



Arto 6~ & 3~ of the constitution providea for the 

election of members of this court for a term of six years. Prior to 

the amendment of 1883 the term was seven yearso State v. Frizzell, 

31 Minn. 460Jl J.8 N\>W .. 516. The provisions of that article for the 

election of a successor in case of vacancy at the first annual election 

that oocu.rs not more than 50 days attar the vacancy shall have oocu~red 

should be construed as subordinate to the sections providing forp and 

to be applicable only where vacancies in the judicial of'fiee cannot bs 

filled byp the election of judges in regular courseG 

In. State ex rel., Babcool-t v. Ble.ck,11 22 Minn. 336,9 the 

precise quei:l'l;;ion involved here was daterminedL> as we believe in ac

cordance with reason and common s~nse, against; relator's content:Lono 

~hare the office of judge of probate was to be fi11ad in regular course 

at the 1875 election.. Within 30 days prior to the election the inCUll'l"" 

bent reaignedo Re-la~o!I was electedo Respondent 1 as county auditorp 

re.fused to issue a certificate of election upon the ground that no 

election of a judge of probate could be or properly was h@ld at the 

general election in 1875 for 'bhe reason that art. 6, § lO provides ,,., 

that vacancies shall be :filled by appointment by the governoro In 

overruling the contention we said: 

nsection 10 was put in the constitution to 
provide fox- the exceptional oase of a vacancy "" 
'for a case· where the regular order of terms g and 
of elections for such terms.!) ts broken in upon by 
a vacancy before the ,end of a regular term for 
which the judge was elected.!) and by the necessity 
to elect before the election would come on under 
the general ruleo The election mentioned by the 
section is not one which comes in the regular 
course of: such eleotions11 as pt"ovided £@'11 by § 7 11 
[this section relates to the ottice of probfilta 
judge and. his term of office] but an election 
whl.ch becomes necessary by the happening of the 
vacancy» and in order that; such an election.!) 
thus coming on at a time diff:e~ent f:rom that at 
which e. judge would~ in the regular and natural 
course of things.II' be elected, shall not be had 
without adequate notice to the people~ it is 
provided that a successor shal1 be elected at 
the first annual election that occurs more than 
thirty days after the vacancy shall ha. ve happenedo 
This means the successor whose election ;is made 
necessary). by the vacancy on (Parenthetical matter 
suppliedo 
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Here» successors to fill the vacancies in question will 

be elected at the tfove:mbex· elscticn foz• tlw full constitutional te:ttm 

of six. yem•s o Whether e. successo:t• be elected in regula.x- cou:i:•se c:i:1 to 

fill a vaca:ucy m1der § 10» the election is for the constitutione.l 

ta:r•mc In C.t•O'»\tsl1 v,. Lmube:i:•t,l) 9 Min.th 287 (283) ,l) we said: vv* * * we 

look i:n v·ain tor any direct e.utho:i:·1 ty in the oot1s t:ttu.tion for• slect-

it.tl any judge for a sl''.i.ortel' pe.i."liod.n l'Vh"o Chie.f J'ust;tce Ea-unett and 

r;il'!o Justice li'ls.nd~&Up 'llliho wel•e then n1srabez•s of thei eourt s, had been 

ruembe:i.:-s or tl:1<$ constitutional cor.;.vant.ior.1 and had bean active in the 

.f~ing of.' th\; ax~ticle on the judiciax•y a The opiriicm :refexis to the 

cor.1.stitut;ional debates and aleavly shows tr.itd; the comrer.i.tior.L attached 

the meaning to the oo.aa tituti on which the cou;r't adopted. in its decision a 

In 1883 the oonst:V,ution was a.mended. Art. 6ll § .3s, was 

amended so as to make the te:rms of members of t.~is court six instead 

of seven yes.rs o Art.. 7 was a:mend®di among other thing a ,l) by adding $ 9 /J 

which p:rovidess-r among other things~ for b:tennial instead of annunl 

elections on the first Tuesday after the f1.:rst Monday in November and 

that the official year of the state shall begin on and all t(?)rms of 

office shall temninate on the first Monday in January. The neceasa~y 
1 

effect o~ such provision is that the elections in November are for 

terms beginning on the first Monday in the following January. See 

State ex relo Lull Vo Frizzell, ol Minna 460» 18 NaW• 316 9 suprao 

Since the amendment the word uannual II in the constitution is therefore 

to be taken as Hbiennial 9V in referring to elections O Sta ta e:,c rel 0 

Smallwood Vo Windom, 131 Minn~ 401g 155 NoWo 629 .. 

We said in Flakne Vo Erickson» ___ Minno _, - N,.Wo (2d) 

_, .filed October 169 1942, 99So, we th.inlt it is clear that it: and 

when the governor makes an interim appointment ~o £ill the mentioned 

vacancy the appointee would hold the orfice until a successor is elected 

and has qualified 9 and that the one elected a.t the next general elec.tion 

cennot qualify except for the regular term beginning in January 19430" 
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It follows as a matter of course that the successor to 

Mr~ Justice Stone is to be elected at the forthcoming election in 

November in the regular course. Under art. 7 » § 94} the sucoessor 

el,Ulnot qualify and take oft'icei until the f'il?st Monday in Janua;t>y 19430 

'l'he vacancy is fi.11G;d by the appointment of Mr,, JusJ1,ice Mayna:t"d Ea 

Pirsig~ who is entitled to occupy the office until the first Monday 

in January 1945~ the date on which the terms o~ the judges elected 

in November shall begino LikPWise, Mro Justice Streissguth is 

entitled to .fill the vacancy ca.used by Mr. Justice Holt• s resignation 

until the same timeb 

MANDAMUS TO COMPEL RESPONDENT TO ACCEPT 
REI.ATOR' S FILING BY :PETIT ION NOT TO FILL 
THE VACANCY IN THE OFFI0E OF ASSOC!ATE 
JUSTICE UNDER CONST .. ART .. 6.11 § 10 11 BUT 
UNDER STATUTES·T0 FILL A VA0ANOY IN THE 
NOMINATION FOR THAT OFFICE IN THE ELECTION 
TO BE HELD :tN DUE COURSE, A ND NOT TO PLACE 
THE NAME OF O ~ 3., ANDERSON ON THE BALLOT 
AS A NOMINEE. 

Relator contends tha·t; he is entitled to have his name go 

on the ballot ta fill the vacancy in the nomination of Mro Justice 

Stone upon the ground the.t such va.cll-00.cy should be filled only by 

nomination by petition, as he has attempted, and to prevent the name 

of Oo Jo Anderson from being placed thereon upon the ground that there 

is no authority in law for holding that Anderson is a nominee., 

Relator.bases his right to rile on that part of Minno St~ 

1941 9 ~ 202 .. 23 (Mason st .. 1940 Supp .. § 60l ... 3[3]d) which provides 

that in oase of vacancy in a no:tnination 11 ' 'if there; is no othel"' candidate 

'tor such of .fica and a vacancy e:icists by reason oi' this fact the_ vacancy 

may be filled by the proper officer, placing upon the ballot the name 

or names o.f such candidates as are nominated by petition in the manner 

, provided in sections 202,.19 to 202q22ll" and on the provisions of Id., -
laws§ 202019 «Mason St~ 1940 Suppo § 601~3[3])~ which permits nomina~ 

tion by petition after a primnryj} subject to two provisoa 9 which read: 

1 ·- ~• _..,. e-w.- -- _ ,~~"'~ - -



11provided that no persona shall be nominated 
by petition pursuant .to this section to~ any 
office now or hereafter declared to be a non ... 
partisan office~ except in case of vacancy or 
death o~ withdrawal of a nominated can@ldat~9 
A person who has been a oandidat® for an office 
at the primary election in any year shall not be 
eligible for nomination for the aama office in 
that year by patiti0n or certificate under the 
provisions of this section a 

11 

Tha otrice of associate justice o~ this court is non-

partisan under .!!!o Laws* 202402 (Mason Sto 1940 Suppa § 601•3[1Ja)a 

The state canvassing board declared Oo Jo Anderson to be 

nominated and respondent intends to place his nrune on the ballot as 

a nominee under authority of g .. Laws § 202023 (Mason $to 1940 Suppo 

§ 60l.,.3[5]d) ~ which provides that, where. a. vacancy occurs in. a nomin= 

ationi, it shall be filled in the manner therein provided by the proper 

eonm11ttee of the political party whose voters made the original 

nomination and: 

nif theJ:l'e is no proper committee to fill such 
vacancy» as above p~ovidsd 9 then in that event 
the person receivinb the next highast number of 
votes for such of:f'ice at suob. primary election 
shall be the candidate for such office and i:f' 
there is no other candidate £or such office and 
a vacancy exists by ~eason or this :f'aot the 
vacancy may be filled by the proper officers, 
placing upon the ballot the name or names of such 
candidates as are nominated by petition in the 
manner provided in sections 202019 to 2020220 
Every registered votar of suoh po1itical party 
who has qualitied and participe. ted in the primary 
election is eligible to sign a petition ohoosing 
a nominee to fill the vacancyo 11 

It appears without dispute that relator was a defeated 

ca~didate at the primary; that there was a death of a nominated 

cancU.datej! creating a vacancy in a nomination,!! and that there is no 

committee SI much less a 0 propar" one» to fill the vacancy in the 

nomina.t ion o 

While the f'irat proviso of § 202ol9 (Mason Sto 1940 Suppo 

§ 601-3[3)) permits the nomination of candidates by petition for a 

non-partisan office» including that of a judge of this oourt9 in cases 

rd 
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ot vacancy or death o:r withdrawal. of a nominat01; candidate,. the 

second proviso declares a candidate de.feated at the primary to be 

ineligible for nomination by petition for the same offi.c,e at the 

general electiono O'Brien v" O•Bz,ienJI . JJiinn~ , N0 W_. (2d) - --
_, filed October 16p 19420 Nor is he entitled to nomination by 

petition under§ 202.,23 (Mason ~to 1940 Suppo ~ 60l-3t3)d}~ 'beca.i1.s.e 

under that section nominations by ped,;i tion a:re permitted onl:y in the 

manner provided in ~§ 202.,19 to 2021)22 (Mason S't" 1940 Suppa § 601-3(3) 

to 601-5[3]c)" It is plain that relator is barred f1"'om becom.ing e. 

candidate by petition. · 

It is not clear just whs:c. int®l"iast relator claims or hasl) 

it ha is l'lO t entitled to · the no:mina tion on oth~r grov.nds l) in the 

question of the legality of Anderson's nomination and placing his 

ne:n1e as a nominee on the ba1lc-to Apparently he raises this question 

as a ei tizen and electo:r as well as a candidatt, o Fox- that res.son 

(see 29 C .. J~SJJ 11Elections, 11 § 140} we shall decide the questionc 

There is much to be said :ln support of relator's position that ~ 2:>2o23 

(Mason .&t,, l.940 Supp .. § 601~5[3Jd) applies only to pa1~tiasm., and not 

to non-partisan, offices$ with the consequence that there is no 

authority for. taking M~Q Anderson a.s a.nominee and that only ralato:i;a's 

nama as a ca..ndidate by petition should be placed on the baJ.lot., On 

the affi:r•mative side is the .fact that the fir,,st sentence deals eJt

clusi valy with fi J.ling vacaneie s in no:m.inations. by ·the proper poli tie al 

party committee and that the last sentence authorizes any voter 0 ot 

aucl} j?Olit:tca~_Earty'~ to sign a petition to .fill such a vaoanoyo on 

the negative side is the fact that the second sentenee.o 1.vhen considered 

aloneJJ by its terms clearly authorizes the action of the s·tate can= 

vassing board ~nd the respondent by declaring that in case of wacanoy 

the candidate for nomination recei.ving the ne.xt highest number ot: votes 

shall be the nom.inee.v in which ease a filing by petition under that 
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section is unauthorizedo In support of the negative it may be said 

also that the last sentence authoifi~ing voters of 19 suoh political 

party91 to sign a pati tion to fill a vacancy in a nomination recog

niz®s the privilege of voters of a polit;ioal party to select its 

candidates and accords to them as an incident of ma.king nominations 

the filling ot vaoanoies therein» which would otherwise be den~ed them 

by§ 202 0 21 (Mason Sto 1940 SuppQ § 60l-3[~Jb) which provides that 

"no pez,son who has voted at a primary shall be eJ.igible as a petitionexa 

-ror any nomination to an office for which nominees were voted upon at, 

such primaryo 11 

It is therefore ·clear from the arguments pro and cons, which · 

have just been stated_,I) and from the litigation that has come before 

th:ta court pending the to~thcoming elec~ion:1 that the statutes re

l.a.ting t;o .nomination by petition and filJ.ing vacanc:tes in nominations 

are full of am.bi gu:t tles and that their meaning cs.n be ascertained only. 

by construction..- Furthermore., .there -is no cer·oa:tnty "chat any particular 

construction is the only one of whioh these statutes are suscaptibleP 

much less that it is the correct oneo 

The problam of the construction of § ID2o23 (Mason St,. 1940 

Suppo § 60l-3[3]d) for many years has confronted the executive and 

administrative officeX's of the atateii including_ the attorney genaralj) 

its chief law officero The unifo~mp long continued construction of 

the statute in question 9 e,xtending over 30 years. acco11ding to the 

of'fioie.l records, has been that the statute is appl-ieable to non ... 

partisan as well as to partisan officesp and that where a vacancy 

occurs in a nomination for a non=partisan office$ the person receiving 

the ne:1tt highest number of votes i'or such oi.'i'ice shal 1 be the candidate 

f'or such o£f'i ce" 1~ 

*Selected Opinions of the Attorney General Relating to Eleetionsv 
Compiled by G,, Ao Youngquistg Attorney General 11928 edc) No o 149, 
September 25 9 19l2p No., 150, September 27, 1922; Opinion of Attorney 
General 1954 9 Noo 387; Opinion of Attorney General No. 14l-d9 August 
10 9 1938; See notes Mason st. 1940 Supp. § 344., 
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It is not necessary to decirle whet;he!" thx;; e1r.eouti1r0 and 

ad:m.inistx-ative· eon·atruo1cion if1 co:i'."::.•eo·t. I·t is e:noug.1:l to say that 

such construction finds reasoP'lble support and ju:;1tificatio.11 in the 

lsngu.age of the sta-t1..1te and the processes by wxlioti the oon.sti~uction 

was madeo 

In .1937 an :L7!t:e1<>i.m 1egislati ve commit-teo was a:r,rpoi.nted to 

s·cudy our election laws B..i."'ld their application !'or the purpose.o arnong 

others ;1 of determining what ch.anges sl'lould be made thereil'lo A sub-

00111mittee was ·appointed nto obtain information f':1;1om the various 

election officials of the atate as to necessa:g;>y changes in tne existing 

e:Le;otion ltrtvs for ·the purposes o:r clarif:tciation 13.nd revision 1f {t- {:• o 
11 

Repo:rt of fu.e Interim Committee on Elecd;ion Laws to the tegislaturep 

193~. · The committee and the euboo:rnmittes held numerous hear:tngso 

' A,s a result ot its labors ·the committee :~eported a. bill which embodieid· 

the substance of L., 1959~ c.. :::i45 9 wh:i.oh wH;h some exceptions codified 

and arranged all prior elacti<)n lm.ws. It ia t reasonable inferer:.oe, 

·that -Che legislature, when 1t enacted c q 345p not 011.ly becau:,e of the 

report of the it1terim cornmittee 9 bu·c also because o:f' 1.ts pr~sumed 

knowledge of: euch ma:ttera 9 wa:s thoroughly conversant with the prior 

executive and adminis.trative oonst:r.•uction and pra<rblcal operation ot 

tht3 statutes in questiono 

The prior lawJ) Tula.son et,, 192'7 !l § 34.4:J) vras repealed by 

co. 3451) Pa:t>t Twelve~ § 1, and then was reenacted without change as 

o. 345i Paz:,t Three, c. 3, § 3. c .. 345i Part Tt:slvei, § 2, provides. 
t 

that such a rieena.otmen t should be aonstri..1.ed as a continuation of the 

old J.av.r and. not as a new e:nac~·,ilent. .Jobnsor.t Vo DuBois:i 208 llinn~ 55'7s, 

294 N.,W. 839. 

Absent legislative m.anif'ests:c.:.on of ~ontrary intention, 

the reenactment of a .statute 1..•J:lthm;;t oh&.nge a:f'te1" it has received a 

prac'l:;ical construoti.on by '0he executive or administrative departmen.-iis 

of the governmen·t for a long pei?."iod of' t:i.me adopts tl1e prior oon""-

struction.. . Ch:ristga.1.,1 Vo Woodlawn Ceme·tery Assc1iation~ 208 Minn. 263- 9. 
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295 N .. W a 619; Bemis Br@ o Bag Oo o v o Wallace J) 197 Minn.. 216 $1 266 N., W,, 

690; Bowan Vo Johnstonp 306 UoS. 19~- There are 9 of ooursa 0 ~xoeptions 

to the ru1e 9 as where an administrative agency 'by atatuta has con= 

tinuing power after as well as before reenactment to construe a statute 

which it amn.inisters and thus has 1.e@islat1ve authority after re

enactment to adopt a construction contrary to the prior one 9 or whera 

a different aonatruction of the re@nacted statute is prescribed by 

the :reenacting acto Helviering V11 ReynoldsJ) 31:3 U .. S .. 428i, 61 SoCto 

97:LJ) 85 Lo ed. 

38 and 390 Some courts hold that the prior construction will not be 

deemed to have been adopted in cases where it is plainly 0rroneous. 

U.,S., v,, lvlissou:ri Pac11 R» Coo 2'78 UoS.- 269 9 49 8. Ota 133 11 13 Lo ed .. 

322. In this class of oases1 as in all others, the legislative intent 

controls and the question is what was that intent? The rules mentioned 

are but aids in the que$t !or the answer to that question .. In the 

instant- case the general rule that the reenactment adopted the prior 

construction applies not only because ·that is the presumed legislative 

intention~ but also because all tokens of intention support that viewo 

Since it was the purpose of the legislature to olar:t.fy and change 

existing election laws if an:y were .found to be unsatis.factory in 

operation, and the legislature had information concerning the prior 

execµtive and' administrative construction and operation of t'Iruli} statute 

in questionJI it is reasonable to infer that no change was made therein 

because the legislature was satisfied with such construction and 

intended that it should continue in the future~ Thereby the prior 

construction was adopted a No evidence of a contrary in ten ti on appears a 

Oases holding that an intention to adopt a prior construction rai1l not 

be inferred where such construction is plainly erroneous have no 

application he:re, if' not i'or other reasons becausesi as has been stated.,, 

the prior construction has a reason.able basiso Therefore 9 the 1n£erenoe 

is inescapable that by reenactment of the old statute the prior con-
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construction thereo~ t"Uts adopted!, 

. In ea.ch case the al t,ernati ve wri't o'I: mandamus 1.a 

discharged s.nd a peremptory writ deni ado 

Mr .. Jnstioe; Pirs:1.g snd Mr ... Jiist;:i.ce Streissguth took nci pe:rt in 

the con~1derEtt1on or decision or th.is caseo 
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