~E. Thomas 0'Brien,

§ 202-24 (M&son St 1940 Suppo § 601- 5{3]e)9 do not limit filings

‘mumber of votes at the previous priwary .

Jd@signatidn,selactad by his peititioners and %o omit from the desig-

nation the word "Resl "

No. 161-1/2. | Loring, J.
Concur: J.J.0lson,; J.

Disgent: Pirsig, J. and
Peterson, J.

| Petitioner,

53417 va.

Harry I. O'Brien, Mike Halm as - Endorsed:
Secrstary of State of Minnesota, Filed October 16, 1942
Claude V. Cline, as Auditor of Grace Keercher Davis, Clerk

the Gounﬁy of Aitkins et al, . Mimn. Supreme Court®
Respondentse :
SYLLABUS

1. Whare a political party does not cast the required number

of'vntes et a primary election, the provisions of Mimn. St.1941,
by petition to the candidate of that pariy receiving the highest

2, A certificate of nomination designating a candldate as
a "Real Democrat is a violation of the Democratic party’s right to
its name under § 205 72, | ,
3. The candidate so designated haé no power to change the

4. Such pé%iﬁion cannot be aécepted and the cendidete's name
be}placed on the ballot without party designation because in this
case the named candldate had been & cendidate at the previaus primaryyr

and the ban of § 202,19 (§ 601L-3[3])) is lifted by § 202924‘only g0

far as to permit the persons who had heen such candidates to be nomin- i

ated by the party which failed to cast the regulsite number of votes.
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Writ Jlssues.
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7 OPINION 0N REHEARING
LORING, Justlce. - , 7 7
| The case not having been adequately presented on the

original hearing, the opinion previouély rendered is withdrawn and
the order denying the application for a writ Is vaocated.

. This is an application for a writ under Minn. St. 1941,
§ 480,04 (Mason St. 1927, § 132) directing the county audifors in
the sixth congressional dlstrict to deglst from placingrthe name of
Harry J. 0'Brien on the genera) election ballot as a candidate of

the Demooratic party for the office of representative in congress

. from that district at the general electlon to be held November 3, 19482,

~ The petitlon involves the construstion of Minn. St. 1941,

§§'2026249 205,72, and other provisions of the election laws. Both

'O'Briens wéré'aéﬂdidaﬁes for the Democratic nomination for congress
-in,thslsixth,districtrat;the primary election September B, 1942, The
pétit&cner recelved 872 votes and Harry J. 0'Brien received $99 votes

for the nominatlion. The asum of all the votes cast for Democratic

nominations did not equal ten per cent of the average vote cast for

state officers of that political pariy at ﬁhe lagt general electlion
in that district. Section 202.24 provides that when that occurs "no
candidate of that politigcal party within that ﬁerritory shall,ﬁe

" nominated.” That section further provides:

"end in such casze, such candidates of such political
party may be nominated by petition .as provided by
‘sectlons 202,19 vo 202,22, snd the cendildetes of any such
political perty feiling %o receive such ten per cent of
such vote shall be eligible for nomination under the '
torms of this provision.” (Italics supplied.

The political supporters of each of the O'Briens then filed certificates

of nomination with the county suditor of the county of theilr residence,

petitioner here being filed as a "Democrat” whereas the Harry J. O'Brien -

cortificate's anly designatlon of party was "Phat the candidate rep-
resents the principles of 'Real Democrats,t" -

1. It is the first contentlon of the petitloner that the
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‘under consideration obviously refera to the generél election. As we

A%hét'party at the last general electlon in the district, the primary

' The party fhen mey nominate its candidates by petition. The party

}nominationrat the previous primery eliglble for nomination by petition

Zimpbrtance into the wvote which the stﬁtute atates does no%n feault'

“in a nomination.

could be made by party committees and, in the absence of a committee,

I - S e e e i e e e e a e e

phrase "such candidatas“ italicized sbove rafers to the ones re-

celving the highest vote at the party primery whioh resulted in no

nomination, end that he alone, having received %the larger number of
votes, i3 eligible to the party nomination by petition. With that
contembtion we cannot concur. The word "candidate" is used in the
statute sémstimes referring to candidates for nomination ab the primary
and semetimés with reference to caendidates for election at the general

eleotion. The context must indicate which is intended. The phrase

view the statube,when s political party'fails to cast at its primary

at'ieast ten per cent of the average vote cast for state officers of

so far as that political party 1s concerned results in no nomination,

J-wg

primary having resulted in no nomination, the ban of § 202.19 (§ 601-3

[31) against persons who had been candidates at the primary election

isrlifted, so far as party nominations by petition ars concerned, by

;the further brovision of § 202.24 meking candidates for the party

"onder the terms of this provision." To hold as contended for by

petitioner would be to resurrect and breathe 1life and controlling

Bx. Sess. L. 1918, ¢, 2, } 13, pfovidad that in case a 7 i

party falled tq cast the required vote, a nomination bf candidates

by petition. But L. 1913; c¢. 389, ;3 5, eliminated this provision
and left only that for filling the vacancy by petition as now providéda
Whether the provisions of Ex, Sess. L., 1912, e¢. 2, § 13, supersedsd

or conflicted with § 11(g) of that same chapter we need not heré
determine because of the 1913 amendment which sliminated nominations

by party committes.,
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It may be that provislons of the present law create a
sitaution that embarrasses o party delimguent of the faquired(primary
vote by authorizing too meny candidates at thergeneral election for
the seme office, but the wisdom of the legislative provision is not
for us té question. Adequate provision iz made for a party to selsct
o single candidate at the prin:ry and without a minimum provision such
as the ten per cent requlrement other sbuses would be encountersd. :

- Petitioner '@ mext contention, relying on Brown v. Jensen,
86 Minn., 138, 90 N.W. lssp'énd following cases, 1is thaﬁ Harry J. OVBri@nr
V'having been filed ss & "Real Democrat" his petition is in viélation
of § 205.72 (Mason St. 1940 Supp,§601-6[7]1), which reads as follows:

A political party which has edopted a party

neme ghall be entitled to the exclusive use of such

‘ neme Tor the designation of it{s candidates on the
officisl ballot, and no candidate of eany other political
party shall be entivled to have printed thereon azs a
party designation any part of such ngme. Nor shall any.
person be named on the orficipl bellot as the candidate
of more than one political party, or of any political
party other than that whose c¢ertificate of his nomination
was first properly filed."

We concur in the vie 7 that ﬂabry Jo O'Brien's designation

on :
ag a "Real Democrat" infringed/ths pearty name of the Democratle party
~and on the face of the petition was an abttempt by the petitioners to
got ﬁheir candidate up as a distinet species of Democrat; which iﬁ. Q; i

effect was an attempt to creste a new party, taking over the party

name of the old party snd embellighing it with s qualification that o ]
attempted to distinguish its prinpiples from thame of the Democratic ' é

4parﬁy as now constituted.

o st e epp

3s Herry O'Brien rec gnized}the favlt in the certificate
of nomination and en&eav&r@d in his answer to sbandon the "Real" in
Phe name under vhich he was designeted. The nominated cendidate has
noﬁ that power. The petltioning voters meke the nomination and
deslignate the party name. The mamed caandidate could no more change
e o | that designation from "Real Democrat" to "Demomrat" than he could ' }

change it to "Republicen" if that party's ciraummténces permitted a

nomination by petition.
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, 4. Harry 0'Brien contends thab e#@n if his certificate
of nomination violates Minn. St. 1941, § 205,72, 1t should be
@ceepted.and his name should go on the tilcket without party desigu
naticn, With that conten%ion we cannot agres. The ban of § D218
against candidaﬁes at the primary was lifted by § 202. 2% only 80
far as to permit psrsons who had been candldates for the party nomina«
tlon at the abortive primary to be nominated by the dslinguent party
by petition. Such pergons cannot be nominated without the party
designation of the party that failed %o poll the reguisite wvote, nor
without party designation.

- The numerous CASES aﬁising out of the rscent primary,
involving questions of construction of the election law, indicate
the necesaity for its clarificabtion. That is & problem for the
legislatureo | | B
- Let a peremptory WPit Qf mandamus iasue commanding the ' 2
county auditors in the sixth congraﬂsicnal distriet to deaist from | |

cauging the name of Harry J. O'Brien to be printed om the indie

- %int official ballot as a ceandidate for the office of representative

- in congress from the sixth coﬁgressional district to be votadvon'at

the general election on November 3, 1942; and commanding the secretary.

of state of Minnesote %o desist frcm.submitting the name of Harry Jo

0'Brien as a candidaﬁa for the offics of representative in congrasa

now T
votevq}&n the Armed Forces of the Unlted States, to be voted on at

the general election on November 3, 1942.

So ordered.

I




JULIUS J. OLSON, Justice {concurring).

I concur in the result for the reason that the last
sentence of Minn. St. 1941, § 205.72 (Maeson St. 1940 Supp. § 601- 6[7]1‘
- provides: "Nor shall eny person be named on the officisl ballot as
the candidate of % # % any political party other than that whose
certificate of his nomination was first properily filed,” (Italics

supplieé,) Since petitioner ;. nominating petiﬁion(Was first in

point of tims, the guoted language compels the conclusion that re-
jspondent could not file as a Democrab, Wheﬁher "Real” or otherwise.
'Tg my notlion the name "Real Damocrat“ wes not en attempt to create

g digtinet species of Democrat" nor can I conceive that its "effect
"Wstanraﬁtempt %o céeate a new party.” The existence of any such
notion as ié exprossed under that part of the majorlty opinion?s
discusaion’isrshocking to me, as + béli@ve it will be bo evefy Democraﬁ
here and leeWheréo No matter what one's shade of opinion may be, 1f

'heris 2 Democrat at all, he is a real ons.

PIRSIG, Juguice (dissenting)

I cannot agree that the certificate of nomination of the
,respond@nt had the effect of creating a new political party. This
‘places an interpratation on the designabion thereon of "Real Democra“”
which is not}iu gccord with the facts or the reallities of the case,
The respondent had been a candidaete in the primary for'nbminatidn on
theVDemocratiG ticket; There 13 no reason for belleving that he
sbandoned this party when he filed the certificate of nomination as
a "Real Democrat" or that he intended thereby to become ﬁhﬁ nominee
of & new political party by that neme, The reasonable construction

~of the designation is that the respondent and his signers attempted

-
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to emphasize his allegiance‘ﬁo the Democcratic party and 1ts principles
end that he was a genuine or honest Demoerat. Under the view adopted

in ﬁhe‘majority oplnion, these people now find that the words they

- used to oxpress that idea have been given the exactly oppoéiﬁe effect.

0f course the word "Resl" had no place on the cerﬁiﬂcate and should

not be permltted to appear on the ballots, but the remedy 1s to strike

1%, not to give it an effect which defeats the purpose for which the
cortificate was filed.

~ Minn. St. 3941, § 205.72 (Mason St. 1940 Supp. § 60L-6[7]1)
has no aﬁpliCaxiono The proﬁision that no person ghall "be named on

the officisl ballot ss the candidate # # # of any political pavty

- other than that whose certificate of his nominstion was first properly
, filedg" when read In the light of the purposs and full céntextrof the

section, means only that when a person hag impropsrly filed c@rtificates"}

as a céndidete for the seme office in more than one political party,

the certificate first properly filed shall control and that he shall
"be a'candidate only of the political party named therein.

PETERSONQ Justice (dissenting).

1 concur in the dissent of Nr. Justice'Piraigg-
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