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E. Thomas O'Brien,

7 Petitioner,
33417 vs.r B 7 '
Harzry J. 0'Brien, Mike Holw as ' Endmwaed°
Seeretary of State of Minnesota, Fllod Ogtobor 12 1942
Claude V. Cline, as Auditor of , Grooe Kaerchor Daviag Clerk
the County of Aitkin, et al, o Miom, Suprome Courd :
Reapondents. 7
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SYLLABUS
Whe@a g political pawvty does not cast the required numb@r ’
of votes at a primary'el@etion the provisions of § EOMOEA do nob
limit £ilings by pobtivion to the candidate feceiving the high@at
numbef of votes at the nullified primory.

o we e e

QFIKIOoN

LORIN69 Jﬂsticao

This is an application for a wplt under § 480, 04 Minn.
St. 1941 (Mason Sto‘lgzva 3 152):¢ireeting the county auditors in
the sixth congressionsl dlstrict to deslst from placing the name

of Herry J. O'Brlen on the g@naral olection ballot as a'candidat@

'V‘of the Democratic party for the offica of reprefeutative in CONEross

from that district &t the gen.ral election to be held Novamb@r Sy lﬁéﬁg
7 The pebition invoSves the oonstruction of Minn. 86, 1941,
§ 202 24 and other provimﬁoms of the election laWso Both 0'Bpiensg
were adplrants for the Democratic nomination for congress in the sixth
digtrict at the primary election Ssptomber 8, 1842, The patitibnez
racelved 872 votes and Harry J. O0'Brien received 589 votes fbé the

nomination. The gsum of all the votes c&st,for'ths Demoeratic nomination
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61d not equal 10% of the average vobe cast for state officers of
that political party at the last general elsctlon 1ln that disﬁriaﬁn
The consequ@ncsfw&s that no ceadidate was nominated under § 202.24.

Thet section further provides "and in such case, such cendldates of

gush. political pérty may be nominated by petition as provided by
gections 202.19 to 202.22, aend the dandiﬁates of any such politicel
party failing tb'rsceive such ten per cent of such vote ghall be
eligible for nomination undsr the terms of this provision."”

1t s the contention of the petitioner that the phrase “auch
candidetes? italiclzed mbove‘referé ﬁorthe ones receiving fha highest
@bte at the nullifiled primery and that he plone, having reaslved the
largar'numbar of votes, is eoligible to nominstion oy petition. With
}rﬁnatreontenticn.we cannot coﬁaurp The word “condldate" in the statute
is wed sometimss referring to cendidates for nomination at thé primery
and sometimes with reference %o candiﬁ&ﬁeg for slectlon at the ganéréi
election. The conbext must indicate which is intended. The phrase
_unéar conaldsration obviously refers to the general elsctign, A8 we
;view the statube, wheh 8 political party feils tc cést at its primery
'fat least 10% of the average ﬁote cast for state officers of that party
at the im&t genef@i electioﬁ in the district, %herrésalt of the primery
BO far.aé_ﬁhat political party is concerned 1s a nullity; there is no
n&mhuationo The party then may nominete its candldetes by petition.
The primarj having been a nullivy, the bén of § 202,19 against persons

who had been candidates ab the'primary'alecticn is lifted by the further

provision of § R02.24 by meking candidates for the nomination at the
nullified primary eligible for nbmination by petition. To hold as
contended for by peﬁitioner would be to resurrect and breathe life
into the nullified vobe which the statute states does mot result in
e nomination.

L. 1912 (Special Session) c. 2, § 13, provided that in cese

a party falled to cast the required.voﬁe,a~nominatioh of candidates
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could be mads by paryy commltfess and in the absence of a cormlties,
by petition. But o. 389, § 5, L. 1913 eliminated this provision

and left only thas for filling the vssansy by petitlon as now provided.

v'Whethar,%ha provisions of L. 3938, § 13, superseded or conflicted aith

3 11G of that sawe chapber we nssd nol here detsrmine bscause of the
1913 smendment which sliminate ! nominations by party commitbes.
| It mey bs that previglons of the present law <ysate s

ﬁituazian that smbaArcagses & pariy ééiinquanﬁrcf the rsgquired primapry

- gobe by authorizing Soe many candidates at the general slaction fov

the same offlce bub the wisdom of the leglslative vrovislon 1s mot for

vg to question. Adequate provision ils made for s party toc gslest =

:gingia ﬁanaid&te‘at the primary and without & minimum provision szuch

as the 10¢ vequiremen’ other abusas wouid be snsountered.

The numerous c¢eses ariaing ouv of the resent primary,

“dnvelving questlons of constructiion of the slectlon law Indicate

th&iasaaﬁaity for ita clarification. That is & problem for ths
legialebure. »
' Petition denisd.
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; State of Minnesota Q,sg

SUPREME COURT

1, Graece K@,eréher Davis, Clerk of the above named Court and Custodian of the records thereof, do hereby

certify that T have compared the within paper_;ﬁ__.writing,‘ to which this certificate is attaéhed, with the

orig'inaj

3 OPINION in re E, Thomas O'Brien vs, Harry J. 0'Brien, et al,

435417

1IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said Supreme Court, at the

and correct copy.

5692

of said oz'iginal____and of the whole théreof.

Capitol in the City of Saint Paul, Minnesota,

Oct, 12, 1942 _

Mﬁ%‘f@eﬁ Kgercher ™D
/ Cleplgof Supreme Court.

KMM

Deputy Clerk.
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now remaining on file in said action, and that the same is/are a true -
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