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I-:!'iko llo1ma scoir,s 'i;e;s"'Y c.:? m,n to 
of M:tnneoo'<ia~ 

3., An eleotion to fill a VE1.0f;!JACY in the off:1.oe ot U:ni tod 

states Senator Oi!U1 be- helcl only upon ·l;bei J.cnnn .. nor 5 s wx-i t of elea•tiOlll 

unaei10 the 17th Amenanwn·ii of th® Oona",,."Gutlon o:i:" ·the n11i tea. Stat0.3 

and Laws ot MinnQ 1939, Ge 346, Pa~t Six~ c~ 2~ 

4" A filing by p<fi;i t1on und~l" L~ 1939, th 346, Pa.~t Thr:~n~a 

c., 3, §8 for a vaoanoy :ln the offiee of' Uni:ted Ste:te~ Sena'lior is 

not authorized., such elections at-e &;ove.1 .. net1 exalusi vely 'by id., 

Laws, Pa:r-t Six, o,, 2p which does not r,:uthoi"it..e sueh an election at 

all unless the vaoanoy oocr,1~s ai; leaa1; 60 days pi .. iov to •i7he pr-imar;r., 

Order to shotir eauaf, disohncgedf; · 

PER CUR!AMa 

his filing by pet:t t1on as a oandidat0 for the office o:t Uni tad 

States Sena tori at the general eleotion to be held 011 November 6, 

1940, to fill the vaoanoy :·.rhich was ot,tl80d by th.a death of the 



- L 

Tho 

o, 31 §81 whiah ~eads ~s follot1st 

1rNo nomination for any- office t~he11 be made e1 the~ by 
petition OX' o theX"w3. se w;t thin 30 days before the t:tme of 
holding a general elaotion, ex{)ept nominat:tons to f:111 
a vacanoy 1n a nomina:t1on previously made or to nominate 
a candidate i"Ol" an offioe in wh:loh a vacancy has ooourred 
and for which no pe~son is a ceH1didate., n 

t,,~~, r ~~ 
\.,,;.,-...... ~, {.· 

Respondent contends that the quoted ~action is inapplioabl® to filling 

va.oanoies in the office of Unil';ed States semitor and that ·the filling 

ot suoh vacancies is gotre;i?1H:1d. e,wlusi vely by ido L.si.wsir l:>e.:;; .. 1.; Six1 

o., 2~ §1,, under which an eleotiar, ·~o fill a va,canoy in the office 

of United s·te. tea Sene.to1,, i a ·~o be helc:t f,l t the follcr<•ring b:A. ermis,l 

state election where the vaefl.l1GY oomws not less t.he..n 60 days px·ior, 

to the date of the primaries :ror nomin.,.ting oa.ndicLa.tes ~i;o he vo·tecl 

. followingo Section 1 provides~ 
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Hfff;(}lil ir1~l,.r!B!-.JO ~t;u Cidfftl{VS(l 

Cr, VUC0:!1JJ;_7 ~csUi e:ni~J f"11f}:?!1ftr;(-: t!ta 
t;]1c i:1If!Ql!1'ij11Qtl ~clOWL1 8'6 '6½1c~ 110)?~:ltlli~. 
tlElt1'\J~JlofJ (JWi~, VU.f;JPJlte-~'.°~ GG(YVJP{J KAO'~ :tG~l~j t;z~:i] f:U [~;~~:10:.;;;r Ji;,} 

~}JC) r~Q ef t.!10 9~;!~2 _:r!!GCJ i 10~ EJr1;ttl!'1.,--y;~,~f~~ @2~flt1~l{\; r2;o ]JO 
v~ototl ffi;? c, ~:.; Gl!llOi! cl G(f@9~ tti3Ab n i;;I?lDlf~::l r:10 rt 11 t~10 iJSL (JJGia1o1 o {~a t~o 
P,) £'\nf;"l.1 (i"'f;;-~ "'"•!l:n .... ~F~~ <"?'f1lf 1 Rv.~c1) i:-1,,- e T}<11(".i·1"".~::-, f~/j- µr;--:-J:l',°1 ~ ... , ~~t~n ~•-,:,1!',l;~¥0r:1tL.,s"'-~·J 
c.:,,,-i'..ivl•,~~~/1 Jfo,.;,,isl:,, .".i!.,""""""'J,:·,J4t:,o .Jl,.,i;_"""li~~~ ,J,4,J-:Jf:.,,c,,Jiili fJbt.G i:.,-.,,,,v -~~•><,!/& 

8~!Ll!;j t~2-1::o r! tGitt!JO~n!ly £:f11.Jo:i~11;~1{Jil'tt -~~J iill r~!1(1 tsa,ir:~i@y tr t1Jtci 
·0£l8 }')O:;;"a©>n nei c,y-~pu5!.JJ1'2iot:" -::I~2J.J. r, n•'ifo BE1);!1,J., Bha ole@ti<m cmr1 
e]i!}!f~ii!;t:;?;2 Q[_-;, --g,1c1~"t !£.:;,ff ~;2ir.J 7:.)t:L?:Ji)!l (lv:,1~? :)lL':rf)'Jof! tf) ?:ll]_ Ct1!@f1 
~~h~~n~ n u 
v-\ . .,.~f.:.;&4V&,• O 

I / may be ncnn1.ne:ted crt tho !:>ogui,r~.:;, :;,1:ri:"9.mri•i0ia 0:1~ b~I" po•itt ticn or ce:x·tl= 
I 

11 Th~ senr.:te of' the Uni tea States shall be oomposeeI o:? ti10 
aenato~s tz.om each s-'i;ate,I> elecitsd. by ·~ha peo1>l0 the~eoZ, 
tor eix yeal?sJ and saoh aene.1iOx" ahall i.h~ve one votai> The 
0lecto:i?s in each sta:ia:1 shall have ·ahe qualii'ict:r'Gioiru:1 requisite 
tor ~leotore of .,lihe most nume1rcm.s brax11oh of t1'1e state legis­
latures .. 

11 Whan vacanoi0's happen in the I-1.:}p~es~ntation of am, state 
in the sene.te, the exeouti ve au·thori ty o:r 9uah f.rta1ie ah~ll 
issue writs of election to fill suoh vaoanoies: Provided, 
that the legislature of any sta:te may empower the exeoutive 
thereof to ma.ke tempora:ry appointment 1.mttll the people fill 
the vaoanoies by election as th~ legislature m&J di~eoto 
11 This amendment;. shall not be cH'JlH1"GJ!'tted as to ai':?eet tlie 
election or term or any- senator ohosen before it becomes 
valid as pa:Pt of ·the aons•ti tuti1::n1 .. 11 

Re-lP.tor contends that the pro•vis:lona of said §l a~e uncon= 

st1 tutional upon the gl~ounds the:t i;hey provid0 .in ef?ect toi~ the 

f1l11ng· of vaoancisa in the offiae of Un;'A:ted St::ites Sexud;or, by 

appointment of the gover11or and not un•til the peopJ.e f.tll the aame 

by election. He urges that the conati•t.u .. Gion requires t.:;he vacancy 

to be filled by- the people at the ne:it't gener•al eleot3.on, e,nd the 

provis1ons of the statute, thn.t the vacancy is to be filled at the 

eleotion oru.y 'ltl.there it ooours 60 a.aye prior "Go the primary, cleniee to 

the people the right to :r111·the same by electionti 



i7'tI{~ _ _ , 
Q V _-., ~~"' 

entitled to become a col'lldidate by pr,i't:1:tion 01~ crthecPise tor wan·t 

of a governov9 a twit oi" election to f':111 •iih0 vaae.ncy" If 1'.re s.ErnvJnG, 

unoonat! tutionel there uould be no Gtnj;$ legiele'M.on pzaoviding fo·z·• 

and z-egulat1ng elections foz, filling ~u.oh vacinioies,., In tlw;i~ 

s1 tuat:Lon the only ~uthoj;>i ty fo~ hold:lne a ap0oial election to fill 

the vacancy ·would be thsrt fov.r1d in th0 seventeenth Amemdment, whio!l 

provides that when vacancies do ooour the exect!t:l:ifa at1.thori t;v of 

the state shall 1saue w1111 ts of election to 1"111 the same" 

The w~i ii of election j, saued by the governor under tha 

Seventeenth Amendment to fill a vaca1t11::iy in the of:floe of' United 

states Sene.tor, absent controlling legislation, is the only legal 

author! ty :for l1olding such an eleotiono The governor's author1 ty ia 

derived from the federal constitution whieh has oonfided that power 

in him to the exolusion of cthe~ b:ran~hes of the sta·te governmento 

In People Vo Voorhis, 222 No ?'., 494, J~19 IL E., 106, it a,ppeared that 

the governor iss~ed a writ of election to fill a vacancy in the 

House of Representatives of Congress under ~Ghe proviston of Ar·t" 1, 

§ 2, o., 4, Constitution of the trnitect Stat®S9 that 11 when vacancies 

happen in the representation from any state, ·i;he exeout:tve author:l t~r 

thereof slw,11 issue writs of @leotion to f'il.l such vaoanoies. 11 
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sidGrGc!. ie the same a0 that rela'i1it1rg 't'•!i f:111.irJ& virntu1oi0s in thG 

house~ Hemce a holding that the statllt0 in quGstion is m1oonstitution= 

-al ~ould not h0lp ~el~to~is oase .. 

On the othe:t!) haml, if ·we 11eld that the sta:tvite were consti= 

tutional, deois1on woula. neoEHrna.1"ily ·t,e a.gainnt 1•01~ tor., His 1.1s•gument 

in effecrt aoncH'l<las as much.. The trtetu:te doeo 11.iYt autl-10.:viza an 

e,nd then only e..t a time whioll wou.l-d p:rt·e·umrt the holcnnf; of th.e 

eleet1on in the instant caseo 

The statute very plainly ca~~ies ou·t the settled policy in 

oases of' this kind of implementing the governot"'"' s power unde:t" the 

federal oonsti•tu.t1on., Absent state legislation, the governor me,y 

fix the time, plaoe and manner of holding such elections .. Grafflin•s 

Case, l Be.~t.. 464. As ee.J?ly a.s 1804 the oommi ttee o:n elections of 

the house of representatives in CJongress .1.u--ged upon the states the 

need of stat8 legislation regulating the time, plaoe and manner of 

holding eleotio11s tmder g·overno1"s 1 wr.i tg of" election, po1ntlng out 

that state legislatures had such powe~ under Ar,to 1, §4 ot the 

federal Conat1tut1on and that such 1egislation would implement and 

facilitate the exel?cise of the govex,no1~ 3 a por:re~s uncle1" the federal 

Constitution to call such elrctions» '.Hoge' s Clase~ (1,, & Ho 155;. 

Paine on Elections~ p., 299, §262,. In Uo 8 .. Gradirrell; 243 Uo $,. 476, 
.... 5 .... 
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oonfoi~mod ia1a provisicma oi• 1;he st~tu:ile-1 to ·the prowlsicm.o of 1ih0 

fetle!"al ffonati tut.ion., Hence no aleoticm t;o till the vacancy in "Ghe 

wl.?1 t..- · I1'oz;i pl'esent pui•poaes Y,re are r1o·t 0011oez,ned with tl10 question 

1-.rhether th@ legisl.ntux,e has ;ahe pow~i.'l to O¥der such an electicm 

t-;1 thout the governo~• s t,1ri t.. It :!.a i'fttPfioi0nt to st.1-y thrJ; !'lo e-11.<,, .. 

senA,tor a:re governed. e,i:olusivel;v by t,, 1939, O,:, 345, Part Six., The 

prov1 sione of Par-it Thraej) O,:, 3, § 8 apply only to candidate a Zoll' 

other offioeso fhe pro,risions l"'ele.tinc to filing by petition a:-&a 

adopted for the election of Unitecl States Senator only so fa1~ al:i 

they are applicable~ Seotimi 8 is 1r1o•iJ applicable :fol: the reason 

ths,t 1 t permits auoh filings after thr~ pr:i.mRry and by Pa1~t Six 

there is to be no election to fill a vaoanoy in the office of United 

states Ser.tutor unless it oocurs e,t lee.et 60 days before the primary., 

There is to be no election to fill th,~ VtHJancy under Fa.rt S1Jt; and 

hence there oan be no filing of' oandil1a ~tea to fill suoh vacancy. 

O~der to ehow oause oisohargedo 
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