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1. A person may be o candidabe im an
Teotion,

office vhieh iag %o be £i1i2¢ gt the el
2. An eleotlon mar be held oply uvnder conctiitutional op

statutory authorization.
| 5. An eleotion fo Fill a vecaney in the offise of Unitod
BStates Senabor csn be held only wpon the Jovernoris wel® of elostion
under the 17th Amendment of the Uongtltuvtleon of the Unilted Statas
and Lawe of Minn, 1952, . 348, Part 8i%, €, £,

4, A £iling by petivion under L. 1959, ¢. 345, Part Thrse,
e, 5, §8 for a vacaney in the office of Unlted Stetes Senator 1s
not authorized. Such slectlons ave governed exclusively Ty id.
Laws, Part Six, o. 2, which does not suthorize sueh an eleeblon ab
all unless the vaoancy ocours av least 80 days prior to the primary,

Order to show csuse dischorged.
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QRINION

PER GURIAM,

Relator seeks to compel the gecrebary of sbate bo acceps

his filing by pefition as a candidate for the offlce of United

States Senstor at the general el@mtimn fifa b@'held O Novemb@r &,

1940, to fi11 the vaceney which was ceneed by the death of the
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seeretary of giate rvefuscd %o asnopt e Lilinp wpon the gweound ol

there wasg %o be no slectlion o 111 the voeanay in the olfiee of

Inited Btates Senntor,

15

The sesretary of ghate iz sutherized by law o sceept filings

by petition for any office to be Pilled 2% o geuoral eleabion, whore,

ag hevre, the filing le wendeved xfber tho prlmery apnd ak leasgh 30

days bhefore the clection. Reletor gloims thal% gince Shoere lg a 7

vaceney he has a right %o File under L. 1938, e. 3540, Pard Threg,

¢, 3, §8, which weads ag followss

iNe nomination for any office shell bs made gither by
petition or otherwise wlthin 30 days belore the %ime of
holding = general eleovion, exeept nvominsbiong fo 111

& veecshoy in g anominstlon previcugly made or o nominate
2 candldete for an office in whioch 2 vasancy has ooccurred
and for which no person lg a candidate.” ,

Respondent contends that the quoted seotion is inapplloable %o Filling

vagansies in the office of Unifed 8tales Senator and thet vhe filllng
‘af 3dchv#acancies is governed @xélusively by 14, Lawe, Pert Six,
¢ 2, §1, under which an @l@@ﬁi@ﬁ %o 113 & vscaney in the office
of United States Senator 1z to be held =% The following biennial
s%éta eleotion where the vacaney ocours nob leég ﬁhaﬁ 860 days prioy
%o the date of the primaries for n@minating eanﬁidateﬁ o be voted

e

for ab such election, otherwise ot the blennlal estate electlon nextv
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cleotion A8 Ho bo held upon the vrly af the povorner, Gandldabes
may be pominated ot the repuler peimcrlen o by poBltion or corbl-
fionte of the voters "vndcr the oconditiong and in the monker wrovided

by the lawsg reloting Bo such pebitions or gertilicatos, oo T2 o

v

appli@able; e A ‘;‘fﬂﬂ

The Seventeenth Amendnment of the Congiisution of the Unised

8tetes reads ag Ffollowy:

"The senste of the United States ghall be composad of Two
aenators from cach sibate, olectzd by the people thersof,

for six years; and sach genator shall have one vote. The
eleators in evach steave shall have the qualificngﬂuna regul sllc
for glectors of ithe moet numsroung branch of the gtate legligs
latures. '

"when vacancies happen in the repregenitation of any atabs

in the genate, fthe executive suthority of sush gtate shall
igsue writs of slection to Ffill suwoh vacancies: Provided,
that the legislaiure of any state may empower the executive
thereof to make temporary appeinbment until the people Fi1L
the vacancies by election as the leglislature mey dirvees.

"Thie amendment shell not be conatrued as %o affect the
election or Term of any senalicr chosen before 1% bocomes

~valid ag part of the consgtlivilon.t

Relator contends that the provislong of gald §1 are uncon-

they provide ln effect for the

£311ling of vapancies in the office of United States Sensior by

--appointment of %he governar and no% uwntlil the people fill the same

by eiecﬁion. He urges that the constitution requires the vaganay

to be £11led by the people at the nexd gene%&l slection, and the

'prcfisiena of the statute, thet the vaeancy ig to be Filled at% the

election only where 1% occurs 60 days prior %o the primary, deniee

the people the right %o F111l the same by election.
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- and regulsting eleotiong Loy filling wzuch vacsncloes.

- happen in the repregenintion from any state,

‘C' -

2., fm olooblon moy be held enly

5o

geautory outherlization. An cleoblien v

lav g veid, slthouszh 4% Lo felizly and Loloetly cenduefod. BY.L.
ax rel. Windom v. Pylics, uS“ Hian, 508, &4 M. W. 628; 10 An,

Jur. Bleetions, §100,
. In any view we talke of this cpge the roleioy wns no%

entltled Ho beoome s csandidate by petlilon or othervige for wan

L'y

of o governor®s writ of slestlon Bo £ilLl the wvaesney., I¥ we agsume,
S, 2, 84, is

ag relator contends, that L, 1839, 6. 3445, Part Six,

uncongtitutional there would he no piote leglolation providing fov
In that

gltuation the only aushority for holding a special elestion o £111

ﬁhe vacaney would be thai® found In - the Sevenbeentl / Amendment, which

providas that when vacancies Go Qcomr the exzecutive au%hoﬁiiy ag
the state ghall issue writs of elecﬁimn %o £1li the same,

S The wrlt of eleation isam@d'by the gevermar under the

Seventeenth Amendment 4o Fiil g vasanoy 1In the office of United

Stetes Senator, absent controlling leglglation, is the only legal

authority for holding such an electlon, The governor'sg authorlty is
derived from the Federal constitutlon which has confided that power

in him %o the exclusion of ¢ther branches of the sbtate government,

¥. 404, 119 N. E, 106, 1% asppeared that
the

In,People v, Veorhﬁa, 222 N,
the governor issued s writ of election to 11l a vacaney in
House of Repregentabtives of Congressg under the provigion of Artd, 1,

§ 2, c. 4, Constitubion of the United States, that "“when vacancies

thereof shsll issue writs of slectlon o fill such vaoancies.!

whe emecultive aunthority

o
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Eleotionn, 5§ 424, 485,

G623, @ A, 222, The-rule of tho Yosrhic

roagon tho% the oyt of the Scvenioenth Amendmond now belng oon=

ghdared ig the ceme ag that rela®ing vo fl1lins vacanolies in tho

houge, Hense e holding that the siatube in gquestion ig ungonstltuition-

al would not help relstor's case,

On the other hand, if wa held that the gbaitube were congii-

tutlonal, decieion would necessarily be sgainsi relotor. Hig srgument

in effect concedes as much. The statule doen noi ¢ muh vize an

electlion in any event exeept upon the governorls weld of election

end then only &t a time which would pravent the holding of Gthe

ele@tian in the instant case.

The gtatube vory plsiniy 3arfi@s'0u% the gettled policy in

oases of thie kind of implementing the governor!s power under the

gtate leglglation, the governor may
Graffliints

' feaefai cons%ituaicna Abgent
fix the time, place and manner of h@lélng guoch eleetﬁons,
Ags early as 1804 the commlttee on elections of

Cage, 1 Bart. 464.
the houge of pepresentatives in Congrens urged upon the states the

need of state leglglation regulating the t&me,'plaae and manner of

:fzf , holding electliong under governors' writs of election, polnting out

that state leglslatures had such power under Art, 1, §4 of the
federsl Congtitution and that such 1egislaﬁiah would implemen® and

facilitate the exercise of the governor's powers under the federal
Hoge's Cage, €., & H., 135;

Constitution to esll guch elretions.
In U. 8. Gradwell, 243 U. 8. 476,

Paine on Fleotions, p. 299, §262.
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proviglons of 1% g2
%o Fi11l The vasanciocg without the governopls wely, X% 1itorelly

[ B

Bhe ;@E’@?i@i@ﬂﬁ o the
Teferal Constituiion., Hensce no clestion o 7ill the vsconcy in the

of fioe of Unibed Sitates Senctor can be heold without the governor's

weld.  For present puvposes we are not concerned with the questlon
whether the legislatuve has the power %o order guch an election
2

without the governov's writ. 1% ig sufflolent o say that no ened

pawér hag been assoried end hence the guestlon has been avoided.

4
Senatcr are governed exclusively by L. 1838, o, 845, Parl Siz, The
provisianm of Part Three, 6., &, § 8 apply only %o candidates fov
other offices. The provisiong relating o Liling by petition a?e'

adopted for the electlon of Unlted States Henator only soc far as

 they are applisable. Section 8 1 nob applicable for the veason

that 1t permits such Filings afber the primery and by Part Sz
ﬁhere is %o be‘ﬁo gleation %o 711l a vacancy in the office of United

States Senator unless it ococcurs at lemst 60 days before the primary.

‘There ls to be no electlon o fill the vacancy under Part Six, and

hence there can be no filing of cendidates %o £ill such YECANoy.

g2

Order to show cause dilscharged.

4, Elections S0 Fi11 wocancies in the office of United Biates
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Secretary of State.




