
M~. it~ s .. Caatne1 .. , Plain"ttl.Zfn Cotmael in 
Ch~lene M,.tcbell a.11d Michael Za~l'lell and othe:r,,s 
Ve~SU$ 
Joseph. t. Donovtm. and otbe:i:1a 

Jlaase be advised ·th~t the Secx,eta.1'W o:t sta:ts 3..~ phya1callY 
aeoeptn,:g this Pet2.t1vn eonditit'.'1~~11-y and snbjeet;. to the 
iu.~het1 adv:1.-oe oi' the Atrt;orne]r Gene~al o:f li:uinesota ~s to a 
pomaible $ppeal. 

ij0~1r ~A:tl30fr'l 
Aas:1utant SGc~et~"1/ of State . . o 
Aet1na in thtl Absence of the Seereta.ry of Sta-ta {) '} 
f1 .. ·t:1J~JJnnt to Minnesota Stat:utea- 5 -oa ~ .r 

~~-:?!:~~ . IO bi 
FT:cfd 

·/ 



Wtft» ffATU DISTUCT QlftT 
DIITllt't or MIIUSOTA 

mu DIYISI(lf 

~ Ml'fCHBU. 1 et &11 

PJ.datiff•, 
tcm>WDVM 

an 
OltDil ...... . .- ---

i,.11 s. CNt,.r, ~U. , M.uan•ot•, •ttona, to,:, plaintiff•. 

Pouaw M .. Bud, Attoru, GaMnl cf KiN1Uot1., Ucha.rd :B. X:,1•• 
SoUc:ttor 0.-nl of Khuaota. »nid 3. J71'01l• SpHial .uaiatat 
1t1ome, C.oet-al of ~•ta. aJ.1 of St., fatal, m ... eu, attorat,­
fe,.- 4efad.tau. 

Patd.o: J. l'ol-.,, Ud.ted ltatN Atton.y fo~ th• Dl■tdct of M:!nt11ota1 

lf1:aDNJ)Oli8 • m.uaota:• U: Mieu, Cuwe. 

hf•ta CIICUU' Jtme! •~-• cm:1-1 l>i!'?ll!Cf ~ Dl'1ff, . amt 
msmetJJ.JDQ1untt1. 

Dl'llff• Cbi•f UitCriet Jlllla•• 

'.Q-d.• npnes1-. u oca•t•M by th• ~laf:nt of th• ~ 

aut Party caadlutM f•r ,new.at •d vtc..Pr•1Hat ef tae Dlit-4 

•t•t•• ,rnd others &Uled vita th• ia tata,,...t1 acdut Jo••ph L. 

Doeowu w!to, •• the· Sau•tftf of State of M1-uota, 1• tu public 

official charpcl with thtt adahi•tratia cf the •l•et:toa uchtr,ery of 

t'h4 St•t•, em DotaJJluM .. Bead• Attormr:, C..etal of Muusou, 1~1 

o'Jt of tb6 r•t•d of Secret_,. of S~t• Dciaoftfl co accept fe>-r fililig 

c. ..tuU.1 ,.Ut1• for tu Jnatauttal.ud viee-phtlihatial 

uadi&tt• of th• · · · at ,any. 

Th• pluatiff• i-eq.ut t_,.r • .., •114 ,eruneat reli•f o:.S.r­

'•1 S.et•t•r, of Stat•~ to aeee,t 'th• tnderad itOldu.tittg petl• 

---1.. The other plaint:iffs ar•u Die r.o.uut Party of the United Stath, 
tlta Co~uniee ?•rt:, of Hinnocota, ten 1W111i11at:ed candidatH for tbe 

! office of Jt'll$1dend.al aleetor, t'ft'O petit.:loueu tor #uch nomint1tiC>«N1, 
•d m •11gible "ICter of th• Stat• of Milmuota. 



ti-. (tmt• tll-.•dl7 COllt-111« tM' MIIII of 2 ,)94 41-1:1.fi«d alcton 

of the .State of Hua•ota), •• to plaN tb• UMI of tha ~•t 

fart, cadiQtu on the 1H8 ,-.~al •1"t1ou 11.Uot. rurtb.•r !'elief 

ts HCIUMhd in tu fon of • declaratioll of t'he tnanlieability • or 

fa the alt•nat:lw th cetU1tituiooal in•liclit,-1 •I the Coaudst 

Cntn1 Aet of 1954. 50 u.s.c.A. It 141 •d 142. ru. law 1a the 

ap_panat: •athority fc• tlMl IIIC!ntar, of ltat••• 1:•fuaal to aceept ta• 
plaiatiffa t peU.ti•• 

At a head.Ila b.U Sept•b•r 17, 1961, bri•f• wen f11•d and 

ata;U1Mnt11 huri nlati111 t:o the j w:udictima of the eourt O'ff':" the 

aUiltject •attet" of the coat:rcrnn)' ad thli uoa••itJ •• propriety ef 

c•v•d.111 • 1tatutory tkr..-Jvds• co11it. WM.le 4lUftn to th• q'1U­

Uou of j~tH.atioa ad ta uauity of a •tetut•EY tAra.-jud&• 

ceurt an •t --,J.ct•lf cl.a, th• covt, •till& thnuak • eiq1-

jt:ds•. lt.u MM• hitlal det•bdal.t:la thae Juiufltct!o• does exist, 

28 n.s.c.A. II l.Jll. 1343, •• tut a atatuei:, tht-.-J•P court akevl.4 

n CC)QWIDN to further ooaa:ldeit the UIVIIII iawl.ftd. 28 u.1. C.A. 

ft 2212, 2214. nut •· eo.m, 3tz u .. s. a,. aa s.cc .. 1,42 (1968). 

Cit«1dt Jwlp bft'J A. Jlacba of t.h4t Court •f AppMla for 

tbo tiptn ctrcutt, ad•f Dletriet Judge ldtrad J. Oftttt. D4 Die­

tri.ct Jud&• l'hilip IfeYille, both of the l>ietrtct of ~UMOt•• th• 

jCl&dge• dutpat•lll W¥tct at1therit1 of 28 u.s.c.A. H 22.82 and 2284. 

heud oral aq_..ta • Illa U■UiN oa lepteaba..- 30, 1968, follc,;rio1 

notice glwa • Sopt-.r 14, 1968 to cit-..1 for all partin and to 

tbe lhdtad lt•t• Att:onay for:tu D1etrict of Min.•ou. 1• •ceor­

ctac• with the pnv.t.ic>U of 21 u ... s.c .. A. 2403, tu Attol'IM!l1 oneral 

of tha Ud.t«4 Stat• WM aotifted by the toVl"t that th• Gtl'UUtu ... 

t:toul~ty of the ~t Coctrol Act of 1954, so u.s.c.,4. H 841 

ad 8tt2, vet• dravn ill ca•t1on, and wa adviaed that he vouid be per­

:fflitted to iataneue ~or th• pnaentatiml of evidence, if nidence wn 



_.ltd .. ..u.n1e·a Cb ...... • m •ra•••u • a. ,wtl• 

of tile .-,ttt.c:IANJ.tty •f tlle i.. 

bt ... lw IJ'd•f• lta,,a '"'- fu.4 oa t._ 411111tlau of j....., 

M.ct:l•• e. ---•tt, t:ut tJt• Mtter 1NI 4at(Jl'flia_. 1>1 a atatat•r:, 

tbne-J-.. °""• tn 1r•tf.Bc. of JraliaiU1J nlid, -.. th• .,,u .. 
catlit, of, •d the ceMttt:attouUe:, of, tu ete:netae C.t:rol Aet 

of 1914. 

n ts Mt a!U.el7 tllat • dadstcm • th• Md.ti of tlwa 

uthY: •1114 I.awl• a d•t•ratutioft of n. aouUtuttoulity of tM 

c...set C.tnl Act el 19.54, so u.s.c.A. If 141 _. 842. I•• tile 

,._.,. of that Mt tMn bu ben scat judteul or l•t•htift u.... 

•!den.ti• of tta •••tog ad scope. Ia •••-, tu 1- .,.ta.tea • 

fu&a tut t!l• C:O..at.t Part, a4 tta adJ••• are a aaaca to •• 

u.itfl4 Stat• • •1-11• 11• ••tlnacl (I 141), -4 -,r .... a 441t.ar­

auati• we Ola irlaht•, pnril.,_, .-d 1-f.tf.• 11anall7 att•taac 

upoa •• 1.,o,4i• •• temut-4. (I 142). 

'Iba tnt•dtctua 1a •nad a4 ,_.ral hit•~--, d4 JeN 

at t1MI ~ ~ ef our tradltlou1 ._.utut!cmol medou. J:t te 

t:'.blw •t a •tter t., N COM1,0ed Uptlr• lu breadth _. 1neraUt, 

~--•r :lt• a,pUultiltty to •it•U-, lib the ,reeeat • 4unt!n not 

Mllittf:q ef hW',,ried Nl11U.a. The ruv.lt• of • ••t•ntut:t• of tM 

nkwrat , .. _.. oa tHlr Mt'lta u,- •11 uw fa....,naataa aatt-1 

•ffact"., t'h• _..t:lt11tlou.lity of tu .ut u Mt ••tUed, oor tuwe. ''­

tuMa ap,atatlr ilwo1w4 ta tlau ut• fliff nu1wd euhod,.tatift 

judicial cau:ld•nt1•. 'I'll• lwpz.e Ootat of tlte Vatted St•t• 11• 

1.atftfnml tM Mt oa -11 _. oc.euteo. ~t Paa of t~ U:.I•+ 

!.• ,eatMJ!204. 367 u.11. ffi, 11 s.et. 1465 (1961)., ta tut _... • 

decbt• • tlw GtUtf.tt1d.oul qwtl• tu"°lftill •• 8'f'Dicle4. h.t tlill 

court did 1rrply a u1tidal of "th• •aa• tana1.1'oloa,''· of f 842 of tu 

Act. The COllff olJffl"Md that.: 

"The statute eoatatM no clefia:lticm, act Qeither 
COMldttH NpOrt• or &Kboritattw apokUMn at ... 



,..,t co tl•-, oft-1t:t•• •f t1uJ Cila1»i• *dpta, 
,r1.u.a• • ..... ti .. &tt•••t .,_ 1-..1 ~­
ffNtH ••r.tla• Jut•:laciell of Illa thtitN Stat• 
0,:' MJ ,Olitf.Ql. 1-41-.toa tMPltf • t M 

367 u .. 1. •t ,,a. ns 
111a t1N111t1.• •f wltfllt)' of •• ut, nll• Mt , .... .,. • ._ •tu 

t• OOlltUa "...-1 -.t£t"1:iaaJ. 41 .. daa. 11 367 U.S. al S,3., Thul 

••naU.,. atpt wU 1MI ~• u • ■bpttoal, ii Mt .J•••t..t, Yi.­

•• tJM NUt1Cllt1aal wa1:litt, •f th• Act. . 
a ••wat1" of tbe apl'M•i_, of th• Vntted ltat•• 1-,nae . 

c..t 1n etur UIIU ia'l'Ol.-dag th• ooatn1 of al1•a-41y 1.S.'ftniw 

•rs•ts•tt .. , •4 c,_. ill otur anu inol'dnt •Wlar aoutS&it.l!au1 

.._t,, ..,. "11 k lNkM t• u a kmtas•r of tu pl'OIJule 'ri• of 

tu GHl't ii ..UM .,_ ta a apptoptiat• ~ Co pua .,_ tbte --­

•tit.tioNlit:, of ti.. ecw,mt■it C.trol .kt ef 1954 • 

._._. •t•-,~ l411hbtift .,.tnl ef ew.-tai'ft ,ro-,. 

_. qt:f."fiU• •fh11 :laftl._ cutd.lMRt of t••••tll autU:utloul 

fn1111.,.., tu 1-..-. eosan ._ n4td.rN tut: tlMI •c••• of writ, 
•• -,ecifid.ty It• applifNl with ,ut:lcw1ar etrtqeu, to•• •tatut•h 

4t 1-ut twt> prcrtU1CllU of the laMQi'ft Mtl'fitt• C-tnl A.ct •f 

1950, aactiou 1ddcb • thett: face are Nn,.tWIII' ad .on •,utfic ti• 

tha •tai.ta ta_,. tawlm. llaw ben •tnc1t• un. u "81• ad °"r­
broad. thdt~ ltatu •• lohl, 3~ 11.B. 2'8, 88 !.Ct. 41, (1967); 

,!ftheke,r "'!• ~!4Ht!n of lt•t~.• 378 u.s. 500, 84 1.ct. 1659 (1964), 

I•• .i.011 Rot•, nMeent 1Ja"1.0plflnt• ia ~t C.troi jct 'iJ.'0411...,. 

cuttons, u 16 w.a..L • .,.,.."' 206 (1964).. 

Ia the cu• 'before •• i••- tuolvf.q rights of ••Hra.-. 

fr. •Pff=• • fr• aNceutia uo 1Jneln4. o.J.1 the _,t daUat• 

G012tnl f.n •uch arau 1• to•• tolerat.t. Whttebill •• Blltiu 1 lit u.s. 
54, 88 s.ct. 184 (1967); RAACP ,,. Jattn, 371 u.s. 415, SJ a.et. 3i1 

{1963); .Pl'!!! "• ~,•.., ... ~f- P,vj:,l,. ~utr .. of Orms• 9':X• a. 1'la., 368 u.s,. 2711 

12 $.Ct. 275 (1961). lAlhlatiw •cl•tou •f the ••rt ker• bef.q 



... :1., ... ..,. " i.1u. •f attau.4•t:• v.ttN: atate• •• ,.,... ,a1 ,., .. 

• ,,.,,,.ct. 1101 (1965). 

'lbtl c-.1.dat,, afftuw.t•• ltd.It.. ad the onla1'111i1'8t• 

JJ:U••t• haff td•M ••t•tial ctoece n.-riS.111 th• A.ct'• a,,Uc«~ 

ltWi, ad ecutit:u.tioul ftl.ldltJ. !h•• flftilt• are of ••tltu•t 

pJ."Ope,:tioa to van that hwrt-4 a:r,..111:tt ad pndpitna d~toa of 

tu. itJI.U ~ h \ll'alt'Ue. 

A •~nmt• low- th• uait-4 Stat .. ~ .tcva Curue •. " ho 

b-.. f:tlN onr tie •tpatwe of tatl'ick J., !'Oley, Uai~d St:at4t• Attor­

..,-, ~ins th.at ia Id• Yi.• th• ~t .C.ml Mt i• tuppl:le&bla 

to tht• ••• Ha ur1• ~t the Act 1• ... t to duoi. a. Co.urd.•t 

'Party .... puty Oftl:, ..... ita --•n, ad lie IUUflU thd tk• 

ti1bt cf pldetifia Mitchell -4 Za1u•11 to ap,_:t M Chtt ltallot, 8' 

the rtght af ·the IICllblea for p"9idtQtf.al eluton to lte c~uit4kl v1th 

the •~ caat for: M!telMIU ad Za1aN11, .s.,_. ta • dearM • t;hdr 

•t•t• u l'Ulld:Aw ot the uttoul ot 1oe.l eo-t.•t Put:,. 11• argUM 

that, u a utt•1: cf Minrieeota l&W • MitdMl11 end Zaganl.1 an •titlAd. 

to eund for office bocawut thatr ._.. haft be.m aullitt-.4 u • tiM1J 

petiti«t •!Bad by the i-equhtt• 11uaer of 'lwlf.fied wtera 11 • cm ... 

cloet. that no 0 risht, pd.Vil«.• ct' 1..-.dty" of tit• Cotratw.ut Pt.rty 

• •t1eb ia ia't'Ol116d in tbu J..an\lit. x~ i• therefore hi• 'fiw Pat. 

the 'co.um.at C.trol Act of 1954 does •ot preh11Jit th4 Saereta,:y of 

State frott aeceptinn th• Mai.Utina: ,-titiou ad iael!.Mlifig the 'IIOIWlU. 

o,oa th• ballot a cao'1dat• •f the ~ut P&l'ty,. 2 

'thft eo..tnmnt &180 d.t• the 0 f.tliar tv.1e thtt tM 4•eie1os 

of CRatitutimlal qu.atio'c1 ahow.d bi a..-cidtd vnen fairly ,o•aible," 

.. ~•t Pa£tt,.!,f the u.~.A. .. ••_.Cath•~• !!!~.• ad •tp• that.• 

2 .. At l•a•t •• ~titt, whtm pre1ntu with a flldl.ar im,bl•,, ha 
okervad that tbe Act tuc:hu OlllJ to tlM ,rew.tion. of the •pectfic 
label, 0Cc:miauni■t Party• n frM apparins ca tbe ballot.. 9a1wu •• Reta• 
16 H.J. 216• 108 A..24 263 (1954). 



...i• 1'hM1tat• J.Oll&le "'•r• .to,ti .. • tllbq.i•.U• U•t t4M{ld.l' .. 

i-•oltstla ef "4lff1a-1t COMCtltuti-.1 ,._.tt. ... u 367 u.1. at 394. 

The brief of tlua Udtt4 lt4tM aait• tht ••·.d.Hllllfll• of 

N111J of tu platatif'fa • IOUt1.tutloul dtelln&M to tM. Ja, • CV...ilta 

tut tu 1- U a •111 ef attalade~, that it aja1tifi6ly 11bd.d1• 

Jtnt •••••t wtpta _. tk& ripta to •c• _. to re hr .,__ti" 
offl•, _,. cut Cmar ... 1Mb ~ to •toluh ,.uftuti._ f•r 

,...u..u.i •l.Ntora an peopt•• u N1tlJ --•totf.-1 _. rauta, 

tifflftlt: .,.1:1t11ttou1 ca ... u ... 
---•• •f the ,.,.. .,.ta nia Dist u to tM tn8tit.­

t:~•1' of ti. eo...mdaC Colltnl Act, -4 ta light •f tJd. •ic\111 nd ... 

,.,_1,toa of the 'UaitN atata Attor:u, u t• ti:. taanlf,ut.11:tty of 

Ike Ml to .... •ttuatios ...... au hf.a •tfelll •-a•ttOM ~---,~ 

ita aeut:ttllttaaal iaftr.witiN, lt ft'lll4 l,e t.mlli1a for ••·Oil 1tuca 

Uoa111,, tt •hnl• •• •t-, that thtl Atuo.,. G&M~al of tu Uaitect 

ltataa, .,_ iecaeipt ad eouidarat!oo of th• •t-vtor, notic• 1nt 

to. ht. p.-._t: to 28 11.1,C .. A. I 2403, u to tM .,_aq •f tu._ .. 

stltlltttul ta. ... , -, •re co t.nte, .. , eff•r nl41aw, •4 Mb 

t1rtt•••t •• h: au a d&llt t• •• Sa ah..U t,e alfffl.H •dHcuet 

o,,-flllllit, _. u. t• ,.-eat hi• v1 ... , .. alff. 21 u.s.c • .a.. 

H 516 _. 517. 

ht. tue u of th• -·-- ..... lf .. dNul• - tile Md.ta 

wn lid na•4 \J Oetekr 7, 1HI, ,m.1y ._ lut data· n• tll• 
. 

kli.ta .. , u uliYffWl t• the pnatttr, tu. ~• MHi4at• 

w.U •• hmt • pi.a. • tile pt:btt_. 1t.U.t fer tu .. ,....l' 5, ltll 

,_..i eltetia, • tlla plaiatlf&, --... ... Mdt u their ..,. 

t•Utu, ..U N tie,n.w.a of t:Wr illdi1d.-1 CN•tihtiGul ftllkt1. 

nae pla:1.Uf& .... a1ae tlfNilat to ..., t11at tu lack •f •· -,.B.cto. 

HM111tf.• ., tlw uaa. iawlw4 will •lhUDtS.Uy n,ed• their pn­

pctiff dNU.U'rilla e-,atp ta Mtm.l••ta• 



h tl:a• otber -4, CM Mf•-- UTtl Ml -.-, aft'• 1.e 

thin .,,_Yftt, .. ., ,.,.,.. ff i:rra,uat,le Mn wlde:h wu:t.4 tfl"1t fl'09 

th• snnt .of tlM ff4111Mttkl c-,oru, r•Uef .atnc&t111 the ,ia~t •f 

tll• r ..... f •t Party iiebt • tbe ballot ,-ht flal •s..,e.tdce of 

the ta•••• tt ha• ben thue •--al tf.llN ltef•r• "1th -.tllptue1va 

wtc ru,oue. 3 

!bu, while th• ~rt fhEI• ad ceaclvdu tbt 'PO••ibu •~ 

injury rill ace;-• t• Ibo ,1atntif'11 tf tbe Ull4lll •f Clw'lna Hlt..U 

-' MnNl zagard.1 u <:a•mfet' P•n1 Ull4.tuc-• fft Jtnaidnt _. 

vtce•Pntt4•t f!o not a,p41ar on the pdllt-4 ldld, lt ·us found • .U.• 

cemibltl pwbabl• iaj-,. ~cb the defad•h or ta elti&- of Mi...­

llOh will adfu if tllNti aat1a an placed a thii b.U..t. A wJ.1.,.af•t'lllld, 

:tv.telliant clectorat• auch u u.lau 1a tla• Stat• of Millwota undnlltfl41y 

rill b• ol• f•:lrly to d:bcnn •d aake appro,riat• 4M1-im upon th• 

Mrite of tu pdactploll .a ...... tN 97 tH ~Cl 11hd•t PatitJ oadldat• 

.. ta.tr .,...r •• 
lT 11 MIIJOU OiU>EUD 

•Th.ff the def_._t, Joseph L. ~, • Becn:atary of State 

•f Mi••-•• ab1•t _., pblli&iUw Mt.•ota i.w. •MJt fer ff.lf.111 

t1la DOaiuttlla p11~ttioa ef the plaulttff• -4, if . ...,._ aMd.11.ett• 

thereof ha •t•!'alllu that tu petltica ... u ... u a11 'l'NfaCU w:ltll 

the 'r4tf19intHDta of th$ tt•rtiMat ldnuota atatvtu, h• ia tirecttNt 

to •-- tb• U11M of the pla1at1ff•, CMtJaa.11 IUt-•11 c4 Mf.1.hMl · 

Zqardl, u fneiclMtia1 •• Viae-l'na:ltlntlal ca4lidat• of tll• C... 

amt.t !arty of the Uu.&u SUt• • to N placN Oil cu· ballot for ft4 

~r J, 1968 1-.ual •l•ctioa. 

ftu a,rea•ta .l• ta~ co eoa,11 vi.ta aui. 52 of tb• 

1-48.tal Jtul.M ef C:lYil ~•• 

3~ At:cordtq to tit• ncom i1a tll• effi• •f tit• MiQNota B•el'ataq 
of •t•U• th• Co.nm.et P1111rty wte for ?naideat h Mh..ota for ~ 
r•r• 1924-1940 t.- • 1o1~1 

1924 Willi- X. ,_tel' ... Wn'k•N fart, 
1t21 'fff lli• 1. ,_~,.. ... w.ken COwtatat 
1,n Wlllf.a z. FNter • C•-••bt 
193' Eat1 kfllfda <"! Otattad1t 
1940 la~1 lff'lf4ar - Colatc:1■C 



WY ~ &MJIOfP' 

,r.;;' r 11a;;; t&J, ·1.-· ·• 
,_.,. Ihm 

◄a;;.;. :r. · iia,,;-.st.'l 1i'Gtmc2:;;a;; 
n:m.t lfflUI 

M ·tst 



NEVILLE, l>f.atr:f.ct .Judge. 
! 
I 

l concur in the •ction taken by the court tine• it grant• purely 

t~orary relief. Peraonal disagraaMn.t on my part with the philosophy and 

teachinsa of Coi:nuniarn obvioualy does not furnish an an1wu to the qu•tion 

preaent•d in this lawsuit. Aaauad:na, H l ~, th• validity and truth of th• 

findinp made by Consr••• and recited in the Co-.mi•t Control Act of 1954• 

the court uavertheleu t, urged by plaintiff• to declare the Act 
~ I 

unccmsti.t;utional., CongreH .declared the Comunbt Party to be "1 f,nattuNn• 

tal1ty of • conapiracy to overthrow the Government of th• United sfatea•" 
who•• poUcS.•• and programs 11are ncretly preacrl~ for :Lt by thel foreign 

l•ader• C)f the world Commun:1.at mov•unt." lta exiltenc:e waa fcunol to ~ "• 
I 
I 

clear preaent. aQd continuing d•nser to the security of the Unf.t:ecl State•" ai\d 
• I 

the .atatute conclude• '"J:herefore. the Communi•t Party ahoulcl be o~'tlawed. 11 1/ 
. l 

!he queation of the validi.ty of the Communist Con.trol Act goe1 to 'the vety 
l 

bowel• of ow: conatttutional framework. 

I would prefer to bottom juriad:Lcd.on on 42 u.s.c. i 1983 (Civil Right• 

Act) cd 28 u.s .. c. f 1343 rath•r than on 28 u.s.c. f 1331. Although in wt:tna 
CH••, proof of the monetary value of the dental of the rtgbt to vote tc, on• 

or to uny people perhaps can or at leaat might well be pre1umed to be worth 

the jurildict:1.onal $10,000 amount, Hctiona 1983 and 1343 require no f£nanci.al 

amunt to be involved. It HelXII cl~r to me that the Secretary of State here 

acted "under color of [al atatute" of Minn,101:a. 'l:he action. of the Stctetary 

of State deterinin:ing that a 1tatute permitting fUing •• a poU.t:Lcal candidate 
y . . . 

by petition did not apply, for whatever reason, 11 acting under color of 

ltate law. Failure or refU1al to apply a lav ii as much "action under color of 

law'; a• ii the reverse. Abo t agree that • thraa•judge court b ptoper. 

I t&ke ieaue with the court', 4pinion inaofar •• it expres••• .s.£m. 

doubts a, to the con1t:f.tutionality of the CollllDUnbt Control Act. t do not aean 

to say that it is free from all doubt. Further I believe that the United States 

Supreme Court, if and when it conaidera thi1 caae, may wall conclude that tf it 

J.j 50 u.s.c. J 841. 

'J.J Minn. Stat. S 202.09 
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"' 

11 

permit• the Coam.miat Party to be on the ballot little, if .-nythi.ng~ "'111 be 
I 

left of tho Communist Control Act. Neverthel••• l subscribe to the tempofary 

Tdief stanted by this court becauae c,f the sho-rtneH of tima, the inability 

fully to atudy the problem an4 •11 its faceta, and the belief that, balancing 

the equities, lees harm re•ults from granting the temporary relief than denytns 

it. 

Philosophically in a true dfln¥)cracy the tNtjority •hould rule and whatev•r 
' l 

it votes or determine• 1hou14 prevail. Yet inherent tu•thi1 concept are the 
' 
I 

seed• of aelf•de1truetion,. Should the majc>rity 'Vote into powe,: pei:;son1 who 
. j 

avo~edly urge and effect the overthrow of the present form of gove~nment. then 
l 

no lonser is ther♦ a democracy or the Republican Farm of governmene guaranteed 
V : 

to the atatea by the United States Constitution. Under the "dear and 
• I 

preunt danger•' tHt preacribed by Holzraes. !:/ COngreu fouttd, or •~ le.aa1t. 

e~-preaaed the fear, that such might happen • 
. 

Philosopher, and political scientists hav>e pointed to the "paradox of 

freedoc~ and have held to th• view that the principle of freedom cannot tequire 

that one can make the decision not to be free. It ia no.t fratdom to be allowed 
. ~ 

to destroy freedom.· It baa been aaid that the beat t••t of truth ii the 

power of tho-ught to get itself' accepted in the marketplace. Many contend, 

howevet,, that a democratic form of government should protect ita_ freedom from 

thoae '4ho disbelieve in its theory and would abandon'and deny traditional civil 

liberties. 

The court'• opinion herein notea that the Supreme CQurt haa held 

aituationa where the statute atteinpted to prohibit an avo"d Comnunist from 

tiOrking in a defen,a plant; §/ from holding an office in a labor union; ll fro~ 

Al u • .s. Const., •rt .. IV f 4. 

f:.I Schel'I.Ck v. United States, 249 U.S. 47" 52 (1919). 

l/ See /werbach; The COumun:bt Control Act of 1954; 23 !!• Chi. I!.• Rev •. 173 
(1956) containing a discussion at 188 et seq. on the-freeaom-to-m>'dicate 
liberty. A number of wtiter• holding generally to th:l.8 View are cited 
and quoted. See also Comment» The Con:ununist Control. Act of 1954, 64 !!!! 
L.J. 712, 738 (1955). -.... 

s/ u~ §z Va l\Qbil, 389 u.s. 258 (1967-). 

V u. s. v. Brawn, 381 u.s. 437 (l96S). 
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I. 

l . 
obtaining a passport; §./ and in another case where benditl were •ought to be 

I 
11 J 

denietd the Communist Party as an employer under at:at:e unelliployri:ient laws.,2/ 

These cases are> it seem1;1 to me., distinsuishable, t!nd relate to the movemet'lt 

and civil right& of particular individuals and are quite. aepar•t• fro~ and not 

precedent for the question of whether by the ballot we ahould give our deinocrac;y 

the right by democr~tic: process tc vot~ to dtiatJ:oy it.self. 

'l:his JnOat difficult question need not be a~d i• not now 4ecidect.. t 

feel,, howevei:, that while doubt• as to constitutionality •r• ~ot ru,arly •• 

h ' i i ld i di . lO/ ll h . · , f . grave as t e court s op rt on wou · n cate, ...... sma arl'll can r,:ome ro121 

petinitting the candidates to be on the ballot for thi• particular a'lecti()ril 

whereaa .if they are excluded aJnd the cburt snou1d be in er,:or in •uch a d•ctsion. 

some pet'so.nJ wi.ll have been deprived of theit'. dght to b♦ c•ndidatea and. other.a 

e>f their right .to vote for aueh candidates. Therefore. :t concur. 

ii 
1--------1 ! Y Aptheker v. Secretary of State, 378 U.S. 500 (1964)~ I 
~v Conmmnist Party v. Catherwood, 367 U.S. 389 (1961). l 
P,.2./ Dennis v. United States, 341 u.s~ 494, 509 (1951), wherein the Cou:i:-t: •aid; j 
J 11If Government is aware that a group aiming at its t 
li overthrow is attempting to indoctrinate its members jl 

11 and to commit them to a course whereby they will strike 
U when leaders feel the circumstances permit, action by 
1i' the Government is required." l 
I' 
i' But see Communist Party v. Control Board> 367 u.s. 1 (1961), ~issenting 

opinion of Justice Black at 137: 

"I do not believe that it ca.n be too often repeated 
that the freedoms of speech, press, petition and assembly 
guaranteed by the First Amendment must be accorded to 
the ideas we hate or sooner or later they will be denied 
to the ideas we cherish •••• 1t 
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