B Qetober, 1960

Mro Lynn 8. Qastner, Plointiffs Covngel in
Charliene Mitechell and Michasl Z&&s*ﬁ@m and obhars
Versug ,

Joseph L. Donovan and others

Dear Biys |
A% thls date and ob the houwr of  uhe Secvobary of

Stabe hag received fyom your hahd & Nominaving Petition of
the Commanist Parby USA noninabing a Presidentinl and Vice
Presidential Candldate and Prealdentlal Blectors, bogebher
with an Order of Ghe Unlted States Districhk Count fm:* The
Dipbrlet of Minnesota this date,

Ploasge be advised that the Seepsbavy of é;‘lvaui% g phgs:s.eamg
ascepting this Pebition condibionally and zubject Lo Phe
further advice of the Attorney &*snwaw of Wimmesota og to o
};msmible appeal s

FORRERT mmm

Angistont Scopebary of State

Beting in the Abgence of the Secretary of Sbote
Emm;ant to Minnegota Statutes 5.02

» &Wv?ﬁ :7:417 W

Fi:efd




WMITED STATES DISTRICT COURT
DISTRICT OF MOWMESOTA
THIRD DIVISION

Platntiffs,
. HEHDRANDUM
ORDER

o, 3-68~Civ-236

JOSEPH L. DOROVAN, ot 81,
DPefendente .

Lynu 3'.3 Ceatner, Vionespolis , Minnesots, sttormay for platutiffe,

Pouglas M, Hesd, Attorsay Gesmersl of Mimpesota, Richard H. Kyle,
Solicitor Genersl of Minuesota, David J. Byron, Speclal Assistsnt
“Atgorney Ceneval of H&mom, all of 4t, Paul, Mimnesolta, attoresys
for defendants, :

"~ Patrick J. Yoley, United Btates Attoyney for the District of Hianue!:a,
© Hinssapolis, Mimnseota, e ild.em Curiae.

Befors CIRCUIT JUDGE BLACKHGW, CUIEY DISTRICT JUDGR DEVITY, snd
DISTRICT JUDGE NEVILLE.

DEVITT, Chief Districe Judge.

This expreasion is emgim‘gé by the comnlaint of the Comsu-
wist Party capdidates for Presidsnt mmd Vice-Prosidest of the 'mu:od
Etates and cthers allied wvith them in interset® against Joseph L,
Mctm who, as the Seorstsry of ftata of Minnesota, is the publie |
officisl charged with the adeinistration of the electicn machinery of
the State, end Douglas M. Head, Atzornsy Cemeral of Minmesots, growing
eut of the refussl of Secretary of ‘sﬁ:& Donovas to socept for filimg
the nowlnsting petition for tha presidantial snd vies-presidential

- qeudidates of the Communist Pany.‘

The pladwtiffs request tewperary and permanent relisf order-

4pg Sserstary of Stste Demovas to accept the tesdered nominating peti-

1. The other plaintiffe are:! The Communizt Party of the United States,
the Comwmist Party of Hinnesots, ten nowinated candidates for the
office of presidentisl alector, tvo petitionsrs for such nominstions,
ad o eligible voter of the State of Mimmesota.

« Jo A8
F;r.ledif DCT 2 1968 1

T'I‘ank 4 Massey, CleI‘k If"el‘ti‘fv thin %0 b5 & true eopy
£ . of the or )

Deputy Pra.“nk A Magsey, Cierl,

I
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ton (vhish allegadly eontaivs the mames of 7,394 qualified electors
of ':aﬁm State of Minnesota), smd to place the neaas ‘of tha M;t
Farty camdidstes on the 1968 genersl election ballot. Further relisf
is vequasted in the form of g declavation of the inspplicability, or
in the slternative the cematitutional invalidity, of ths Communist
Control Act of 1534, 50 U.8.C.A. #§ 841 snd 842, This law %2 the
cppaim!: authority for the Secretary of Stata's rafusal to accept the
platatiffs’ petition. ‘

At a hearing held Septembey 17, '3,.968, briefs were filed and
arguments hesrd relating to the jurisdiction of the sourt over ths
‘subject ustter of the coatroversy amd the nscessity amd pr&pﬂcty of
cogvdaiug & statutory thres—judge court, While easwars to the ques~
tim of jurisdietion sad tha necessity of & statutery thr&e-‘-jﬁdgar
court ars not completaely ,cl@, the court, actimg throuwgh s single
jodse, has made an {sitial determimation that juriediction does sxist,

28 U.6.C.A. 8§ 1331, 1343, sad that a statutery thres-jedge court sheuld

b convensd to further consider the lusvas iuwlm. a8 p.8.C.A.
$$ 2282, 2284, Flast v, Coben, 3¢7 U.5, 83, 88 §.Cr. 1982 (1968),
Cirguit Judge Harry A. Blackwun of the Court of Appeals for

the ugliﬁx Circuit, Chief Distriet Judge Mﬁl&!d‘:’c Devitt, and Die—
trict Judge Philip MNeville, both of the District of Miznesota, the
Judges designated under authority of 28 U.8.C.A, §§ 2282 end 2284,
heaxd #:nl argusents on the issuss om Septembar 30, 1968, followlng
notice gives wn September 24, 1968 to counsel for all parties and te
the United States Attomsey for the District of Mimnesota. In accor-
dance with the provisioss of 28 U.5.C.A. 2403, the Attorney Gemeral
of the United States was motified by the court that the mﬂtﬁw-
tionality of the Commmist Comtrol Act of 1954, 50 U.S.C.A. o5 841
and 842, was drswn in question, wud was advised that he would be per—

mitted to intervone for the presentation of evidence, if evidence were




 otherwies adnissible in the case, sad for argwments om the questien
of the scastitutionality of the lwe. | .

Extaneive briafs have bean flled on the gusstions of furie-
diction, the nessosity that the matter ba deterained by a statutery
threa-judge court, the grsnting of prsliminsvy relief, md tho appli~
eability of, snd the comstituticnality of, the Wue Control Ast
of 1954,

It is mot walikely that s decision om the merits of this
mettar would mlw a detsreinstion of the constitutiomality of the
Communiat Comtrwol Ack of 1954, 50 U.8.C,A. §§ 841 snd 842, Since the
passage of that Aet there has been scant judieisl or legislative cen-
sideration of ita wesning snd scope. In esnssse, ths law sontains a
findieg that the Communist Party end its sdjuvncta sre a menace Lo t&n

- mm&»seaenvm should ba eutlawad (§ 841), and expresses a deter~
wination that tha rights, privileges, snd Immunitfes mormally nthr
“upon sueh bodien are termimated. (§ 042).

The interdiction is byesd and general im its tqm', and jabw
“at the very tors of our traditional constitutiezsl fresdows. It is
thus mot & matter to bo comsiderad lightly. Its bresdth ssd generality
render its appliesbility to situstions like the presemt a questiom not
sdmttting of hutried solution. The results of & inoriiuat:im of the

 relevaat iesues on their merite may mn have far-resching nationsl

effect, The somstitoticaslity of the Ast 1s mot ssttled, nor have the

fsowas sppevently iuvolved i this case ever reseivad suthoritstive
judieial comsidevation. The Supreme Court of the Usited Statez has 7
htcrpﬁm the Act on caly ene cccasicn. Communist Party of the U.8.A.
y._';cgmm. 367 U.8, 389, 81 5.Ct. 1465 (1961), In that case &

dacision ou the cematitwtional question involved wes midad.r Eut the -
court did inyly & eriticism of "tha vegus tersinology” of § 842 of the
Act. The cowrt observed that:

"The statute coataive uo definition, sad neither
comaittes reports or authoritative spokesmsn at-




tengt to give eny defisition, of the claves ‘rights,

privileges sod imaunitios sttamdamt wpoo legal bodies

crasted mdar the furisdiotion of the United Statee

or any politieal subdivision thereof.'™

367 v.8. st 392, 393 ,
The question ¢f walidity of the Act, vhile net passed wpen, woe soted
to eontain "movel ecometitutienal questioms,” 37 1.5, at 393, Thess
observations might well ba tsken as 'a skeptical, if m Jawmdiced, view
of the constitutiomsl wvalidity of the Ast. |

in omamination of the expressions of the United States Swprwme
Court in ethar gasea iaveimg the comtrel of ailegedly svhversive
srgmisatione, and cases in other srees iavolving eimilir coestitutional
deubts, way well be lecked to as 2 harbimger of the probsble view of
the eourt §f eslled wpon £a sm sppropriate case to pase upos the com-
stitutionality of the Cosmunist Control Act of 1954,

Bagsuns atlempted legislative contrel of swbversive groups

smd activities oftem involves cuxteilwemt of fumdsmantsl constitutional

fresdoms, the Suprems Court hae required that the stsadspds of clarity
snd specificity be applisd with particular nei:mmy to such statutes.
At least two provisions of the Subversive Astivities Contzol Act of
1950. ssctions which ea their face are marrewer sed wore specific than
the statute hers imwolved, have besn sm&m down as mu aud over—
;m, United s&:tﬁv- Bobel, 38% U.S. 2538, 88 8.Ct. 419 (1967);

Aptheker v. Secretsry of State, 378 U.9. 500, 84 8.Ct. 1659 (1964).

See also, Wots, “Récent Developments im Comswnist Control Act Prose~
cutions," 16 W.Res.l.Bev, 206 (1964).

' Ia the cese befors us, issuse involving rights of suffrage,
fros speach, snd fres sssociatios ave imwelved. Only the most delicate
contrel in such azeas is to ba tolerated. Whitehill ,Q. Blkins, 389 U.8.

54, 88 8.Ct. 184 (1967); WAACP v. Buttom, 371 U.S, 415, 83 8,Ct. 326

(1963); Cramp v. B4, of Publ, Insty, of Orsnge Cty., ¥la., 368 U.3. 278,

82 8.Ce. 275 (1961). Legislstive exclusions of the sort here being




 aomatdered may be bills of sttainder. United States v. Srown, 381 U,8.

437, 85 5.Cx. 1707 (3965).

The emplaint, affidavits, kridfs, end the oral argemsnts
presented have raised substantial dowbte regaxding the Act's applica-
bilicy jm& eoaetitetionsl welidity. YThess doubts are of sufficient
proportics to warm that herried afr;mau sd precipiceus deeision of
the issurs vould be umwiss,

A "Memprandum for the United States as Asmicws Curiae,” has
bees filed over the migmature of Patrick J. Foley, Dnited Stetes Attor-
nay, #ﬂﬂaias that im his view the Commumist Comtrel Act s iupplimhh
to thi- case. He urges that the Act is mt to disabls m Conmunigt
Party ss & party only sad not its membars, and he suggests thst the 7
right of plainetffs Mitchell and Zagavell to appsar on the ballot, and
the right of the nominses for presidentisl electors to be credited with
the wotes cast for Mitchell snd Zagarell, depesd fn no deyree an their
status ss nominess of ﬁ* uational or logsl Cosaunist Pazty. He argues
that, &8 u matter of Hinnesota law, Mitchell snd Zagerell are entitied
to stmd for office bocause their nsmes have besn eubmitted in a timely
petition eigned by the regquisite wumbar of qualified woters, and con~
clodes thci no "—'zight; ptiﬁhgn or imi,ty" o,f'th Communist Party
as such 1s involved in this lawveuit. It is tharefore his view thet
‘the Communist Comtrol Act of 1934 does mot prehbibit the Secretary of

State from sccepting the nominating petitions sed imcluding the nominess
upon the bellot es candidates of the Communist Pn‘tty;z
The Covararent elsp cites the "fasilisr rule thet the decision
of congtitutionsl questions should be aveided vhere fairly possible,”
Comavist Party of the U.S.A.,vv. Catharwood, supys, and urj« thet wa

7. At 1isast ome court, when presented with a similar problem, has
abssrvaed that the Act resches omly to the prewvention of the spacific
labal, "Communist Party,” frem appearing on the ballot. Salwen v, RBees,
186 K.Jc 216, 108 A.2d 263 (1954).




mula "hesitate loug" bafors adoptisg em faterpretation that requives S

resolstien of "difficult mu.tﬁtim questions.” 367 U.5. st 394.

The brief of the United Stetes adwits the seriowenees of
momy of the plaintiffs' comstitutionsl challengss to the law, Clsius
that the lsv 18 a bill of attsinder, that it wnjuetifisbly abridzes
1‘1’#& fmanduent vights sud tha rights to vete sud to yum fer elective
office, snd that Congrese lasks powsr to sstablish qunﬂueim for
presidentisl elsators are retoguised ae baing svbatantisl and raisieg
diffteule aonstitutionsl quastions.

Becsvse of tha grave devbia which exist as to the constite-
tionality of the Cosmumist Comtzol Act, sad im light of the salcus gurise
position of the United Btatea Attorsey as te tha imepplicebility of
the Ast te tin situation heve, sad his stromg suggestions regarding
Ats cosstitwtionsl infirwitiss, it weuld b urwise for ws, on such
short wotice, To Atheupt Co resolve tha isoues o their mevits. Addi-
tionally, it sheuld be meted that the Attoraay Mzal of tha United
States, upee vocelpt sad comsiderstion of the ststutory notics sent
to hiw pursuemt to 28 U.5.C.A. § 2403, «» to the pmﬂney of the ogu-
stitutional fssues, may esxe to intervems, offer evidence, and wmake
argwsent £ he Ras & tight te do. Ha eheuld be afforded sufficisct
opportunity snd tise te pracent his views. Ses also, 28 U.8.C.A. |
85 516 mmd 217, |

Buk, time i¢ of the essencs here. If a deeision os the merits
ware sot resshed by Ostober 7, 1968, prebably ths Lsst date vhen the
hll.eta nust be delivered to cht,‘a_riatar. the meminated samdidstes
woxld not have a plase en the printed bsllet for the Fovember 5, 1968
general election, sad tha plaintiffs, asswming sews merit ia their cou~
teations, would be deprived of thelr individual constitutiomal rights.
The plajneiffs bave slse sought to shew that the lack of an expedftious
resolution of the issuves involved will substantislly impade their pro-
posed slectionsering cmmpaign in Minnessta,




é: the other hami. the defendmmts havs not urged, nor u"
thers sppaTent, amy gr¥ave or irrsparable hm which would vesult from
the grant of ths requestsd temporary relfef &imﬁhg the plimtnfz of
the Communist Party ticket om the ballot pending fimal dispesition of
the fseuss. It Las bemm there saverzl times before with mnimprassive
votér WI‘.a

Thus, whils the court fimds and comcludes that possibls sericws
injury will acexue £o the plaintiffs 41f Che nases of Charlene Mitchell
and Michsel Zagerell s Commonist Party cemdidates for Prestident wed
Vice-President do not sppesr on the pristed Seilst, 3¢ has found no dis-
eerniblo pi@bublq injury which the defendants or ths eitizens of Mirme-

sota will suffer 1f thsse nmees are placed om the ballot. A well-informed,

intelligent alectorate such ss exists in ths Btate of Mimnesota undovbtedly
will be able falrly to discern sad make sppropriate decision upon tha
warits of the principles advecatsd by the Compuniet Patty candidates
asd thely spomsers,
1T I8 THEREFOUE ORDERED
That the defendamt, Joseph L. Doneven, as Setratary of State
of Minnesota, sbsent smy prohibitive Mimmssota law, adespt for filimy
the nominating petiticm of the plaimtifis emd, 1f upon examination
thereof he determines that the petition complise ia all respacts with
ths r&qdrmu of the pactineant Hiznezota statutes, he is directed
to cause the names of the plaineiffe, Chsrlene Mitchell and Mickasl
Zagarell, as Prosideatial amd Vice-Presidential cendidstas of the Com~
munist Party of the Usited States, to be placed om the ballot for tha
¥ovembey 5, 1968 general electiom.
This expresvics is intended to coeply with Buls 32 of the
Tederel Rules of Civil Procsdurs.

3, According to ths records im the effics of the Mimnesota Secretary
of gtats, tha Communiat Party vete for Presidemt inm Minoesots for the
years 1924-1540 413 as follows: ‘
Yoti
1924 william %, Yostsy ~ Wozrkaps Party 4,427 835,002
1928 Willdew %. Foatsr - Workers Covmmmist 4,853 _ 999,823
1932 williem Z. Yestey ~ Cemmunist é,101 1,003,009
1936 Earl Browday ~ Commmist 2,574 1,120,179
1940 Earl Srewdar - Communist 2,711 1,257,491

-n?o-
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NEVILLE, District Judge.

I concur in the sction taken by the court since it grants purely
temporary relief, Personal disagreement on my part with the philo?sc:phy and
teachings of Communism obviously does not furnish an answer to the question
presented in this lawsuits Assuming, as I do, the velidity and truth of t:ho
kf.indinp mads by Congress and recited in the Comeunist Control Act of 1954, o
' the court navertheless 1s urged by'plcﬂ.nc}ffa to dcciar.c the Act

. ! ‘
unconstitutional, Congrass declared thse Communist Party to be "an instrumen~

tality of a conspiracy to overthrow the Government of the United Ttus."

vhose policies and programs "are secrstly prescribed for it by the forveiga
lesders of the world Communist movement.” Its existence was found{ to be "a
clear ﬁteunt: and continuing dangar to the security of the United %tatu" lnd i
the atatute foncludes "Therefore, the Communist Party should be ou}‘tl.awcd." y
'l‘he question of the validity of the Communist Centrol Act goes to ‘thc vu:y
bowels of our constitutional framework. v f

I would prafer to bottom jurisdiction on 42 U.5.C, § 1983 (Civil Rixht:s
Act:) and 28 U.85.0. § 1343 rather than oa 28 U.5.8. § 1331, Although ia wting
cases, proof of the monetary 'valug of the denial of the right to vote to one
or to many people perhaps can or at least might well be presumed to be worth
the jurisdictional $10,000 amount, sectfons 1983 end 1343 require no financial
amount to be involved. Xt seems clear to me that the Secretary of State here |
acted "under color of [a] statute" of Minnesots. The action of the Secratary _
of Stau determining that a statute pnmi.i:t:ius ﬁ.ling &8 a polit:i.cul candtdah‘ |
by petition 2 did not apply, for whatevaer teuon, is ncti.ng under color of o
state law. Pailure or refusal to apply a law is as much “action under color of |
law" as is the raverse., Also I agree that a t:hian-judga court is¢ proper.

‘I teke issue with the court's opinion insofar as it expresses grave
doubts as to the comgtitutionality of the Communist Control Act. I do not m’e‘an’.‘_‘
to say that it s free from all doubt., Further I believa that the Vaited States -

Supreme Court, 1f and when it conaiders this case, may well concluda that 1if 'ic

Y s0u.s.c. 5 841,




¥

permits the Communist Party to be on the ballot 11:(“.1"‘, if mythiné, will be i :

left of the Communist Control Act. Nevertheless I tuiascriba to ch; tetnporary’

ralief granted by this court becsuse of the shortness of time, :hn‘inabiiicy'

- fully to study the problem and sll its £acetz, and the belief that, balancing

{ the equities, lass harm results from granting the temporary relief than denying |

| ie. ' |
Philosophically in a trua democracy the majority should rule and whatever |

it votes or determines should prevail. Yet inherent in ‘this concqpét. are the

seeds of self-destruction. Should the majority vote into power 'pe'r:sons who

| davowedly urge and effect the overthrow of the present form of g'ove,xffnment. then

i e
i no longer is there a democracy or the Republican Porm of government guarsnteed

3/

{ to the states by the United States Constitution.

‘.l_‘/

Undex the "cl{ar and

present danger" test prescribed by Holmes, Congress found, or at least

| expressed the fear, that such might happen. '
”Phildaopherb and political scientists have pointed to the "ﬁaradex of
frasdon! and have held to the view that the principle of freedom cannot require |
that one can make the decision inot to be free, It is not fmgdom,to be a,llwed’
to‘descroy freedom. 3/ It has been said that the dest test of truth is the
power of thought to get itself accepted in the marketplace. Many contendf, )
however, that a democratic fbrm of government should pro:en:rits_ freedon from |
those who disbelieve in its thaeory and would abandon and deny traditional civil

1ibnrties.

situations where the statute attempted to prohibit an avowed Commnist from

working in & defenss plant; s/ from holding ad office in a labor uniomn; Y fx"‘om'

e

3/ V.S, Cousc,‘att. IV § 4.
4/ schenck v. United States, 249 U.S. 47, 52 (1919).

3/ See Auerbach, The Communist Control Act of 1954, 23 U. Chi. L. Rev. 173
(1956) containing a discussion at 188 et seq. on the fréédom to abdicate
libexrty. A number of writers holding generally to this view are cited

and quoted. See also Comment, The Communist Coatrol Act of 1954, 64 Yale

U,_S. v, Robel, 389 U.S. 258 (1967).
U S= Ve Qr.‘g En, 38L U.S. 437 (1965);
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| obtaining a passport; 8/ and in another case‘where benefita~were sOughtvéo'bc '

.} denied the Communist Party a8 an employer under state unemployment laws.2/ i
vThese cases are, it seems to me, distinguishable, and relate to the movemaut 7
and civil rights of particular individunls and are quite aeparuta.from andvnot -~’
'precedent for the queation of whether by the balloﬂ we Bhould give our damoc:acy
’k'the tight by democracic pzocess cc vota co dastroy 1tag1£.‘,i ; :

- This most diffieult question need not be aud 18 nat nuw deéiﬁc&; 4117'.

' 'feel, however, that while doubts a8 to conatitutionality are not nearly as

10/

grave as’ the court ] opinion,wnuld indicate, = small harm can come from

j permitting the candidates to be on the ballot for this particular eaaccion‘
;whereas if they are excluded and the court should be in ar:or in such a dacision
| scme persons will have been daprived of their right to be candidacas and other: ¥j”

of their right to vote for such candidates. Therefore, I concur,

18/ sptheker v. Secretary of State, 378 U.S. 500 (1964).

o/ Communist Party v. Catherwood, 367 U.S. 389 (L961).

10/ Dennis v, United States, 341 U.5. 494, 509 (1951), wherein tha Court said:

"Lf Government is aware that a group aiming at its
overthrow is attempting to indoctrinate its members
and to commit them to a course whereby they will strike
when leaders feel the circumstances permit, action by
the Government is required¢"

But see Communist Party v. Control Board, 367 U.S. 1 (1961), dissenting
oplnion of Justice Black at 137:

"1 do not believe that it can be too often repeated
that the freedoms of speech; press, petition and assembly
guaranteed by the First Amendment must be accorded to ,
the ideas we hate or sooner or later they will be denied
to the ideas we cherishis . o




