~of Minnesota, declaring J. D, O'Brien to have been
-~ elected Yo the affice of Representative.for the. .
Bspresendative District, embracing. that portion of

STATE OF MINNESOTA,
Thirty-Fifth Legislature.
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Irn the Matter of the Appeal of James D, Denegre
“from the action and decision of the County Can-
-wassing Board.of the County of Ramsey.and State

~ the Thikty-slxth Legislative District, designated
as t;i;haFourthWar& of . the City of St. Paul, Minne-
S0Ca, . . .o - . oy

CONTESTANT'S ACCOUNT OF EXPENSES.
W&;tne:sses- fees, twelve Witnesses,; « » « o o s o s o o o s &« o4 13,34
'g0n3£ablé':eag’ BQKViGe and‘mileagej . e s & o » & 070 .'. ° 15000 ‘

B Stenoéraﬁher"s feas, récord on appeal with one copy for Con- e
. testant and one copy for Contestee, + + + « o ¢ v« o s o ¢ s o 9216

Tees of H;L'.Mills«aﬁd T.L.Johnson, Justices of the Peace, | R
‘{m-h.alf)’ L s » » . . & e . o - 4 o & = s 2 P & & B 8 @ 32000 )

‘Réfémes ¢ :'f'eea, K.Todd,,'.)' .C.0tis and H.W.Lyons, three daya‘ 5
at $10.00 each per day on re-count (one-half),,« « + « o &+ » 45,00

Gduﬁsel feeé.,,' as per attached 1temized bill of Durment & = o
Mborejkﬂ ® s v s 4 2 v 0¥ & e 0 B s e & o 4 8 b B 6" S ¥ e lOOOpQQ ,

STATE OF MINNESOTA, ) o
couwTy oF mawgmy,
. | JAMES D, DENEGRE came before me per-
sonally, and being duly sworn on his oath deposes and sayB: rhé,ﬁ he
is the ddn;testant in the above entitled Legiglative cbn;izeét; ishat the
foré,going 1s a true and correct rstat‘emant of the exper‘:ses, of. the cone=

testant in the above entitled %ﬁ and that. all of ‘thé Items the?ewf_

" have ‘baén:acttially paid or incurred thereim by and on behalf of the cone

tostant. oo M |
o , W P D) ‘ " .
Supseribved and sworn to before| me jpersonally ’

this

Fotary Public, Hamdey County, Minnesotae

My Commission Expiresaif’/g%ﬂl /%@Z | ‘ gl/& |




St PADL, MINN,, February 20, 1907. ,j'f

jJamesyﬁ, Denégre-
To
. ‘DUPMFNT 8’: MOORE ‘ . DR.
- To services ‘from’Novémber 12, 1906 to ‘Fébru‘ary 7, .
: ;1507;in,thé'maﬁter of ths'contest involving a seat in |
= tthe}House of Representatives- - - - = = = = = = - = = = - i%l,OQ0,00
| MAMORANDUM.

An itemized statement of these services is hereto attached.




Sm PADL Miwm, Fabruary 20, 1907. ‘

Ttemized statement of Services in the Hlection Contest of

James D. Denegre vs J. N, 0'Brien.

1906, ‘ ‘ , ‘ :
Wov, 12 - Retained by Mr. Denegre in matter of contest.
e 12-156 Preparsed notice of contest, specification of
points of contest, etec.
Prepared petitien to District Court in andg for the
Second Judicial Digtriet for appoxntment of
Referee to recount hagllots.
 Attending hearing, drew and obitained order
~appointing J.‘C; Otisgy Kay Todd and D. F. Lyon
Relerees. .
‘Conferences Wlbh contestan and others, and in-
~vestigation as to illegal voting, ete.
Obtained ordser from 0. B. Lewis, District Judge,
Crequiring G. T. Redington, City Clerk to0 produce
hallot boxes before referees, authorizing him to break
the seals thareon, reseal the same, ete., stec.

Attendlng session of referees recountlng ballots
n . - !

n it " n B L ]

‘Revieding authorities at State Iibrary.
Conference with contestant in re witnesses,
Taking testimony before Justices of fthe Peace,
Confsrence with Contestant and others,

: " " " 1"

Tdklng testimony befo;e Justices

"

Half day spent in preparation,

Taklnp testlmony before Justicses
" n

N fnl R " " B
Preparation for argument before legislative
Committee including preparation of written brief,
21 Presenting case of contestant befoireCommitiee
on Elections, '
22 Presenting case of contestant before Commitiee
on elections,
25, Presenting case of contestant befoie Committee
' on elections,
4th Consultation with Chairman of nommittee on Flectlons
7th Contest closed.

Much detail work was done which is not included in the
Toregoing itemized account and a large number of supposed cas-s of
illegal voting wers investigated.




STATE OF MINNESOTA
Thirty-Fifth Legislature.

mmnﬁ-ﬂtﬁ#“l»wwhﬂ W R T ﬂ#mm%w-ﬂwwmmfﬂ**&w‘-ﬁ*ﬁ'*‘?***'—@""

In *bha Ma%er of the Appeal of J ames' IJ Benegre
from the mtwn and dmzsmxzx of tw ounﬁy
Gan‘mssmﬁ rd of the Counby of Hamsay and
State of mnesata, eelarmg J. 0, O'Brien

to have been alected 1o the office of Rew
prassntative tfar the Represenﬁamw msbmcfs,
embmﬁi*’ gor ;m of the Thirty-Sixth

- Legislabive riet, des: gna.ted as the

B‘aurth Wam% of the Ca.ty of S’&i« Paul, ’ Mlmasota*

BITL OF mnw% INCURRED BY QONITESTEE;_

Reforess' fees , K. Todd, J. O. Otis and D. F. Lyons |
© thres days atsé}%i(} OO sach per dav on ro-g ount, (oz’\;euléif)um«‘&"i 45.00

@I‘ﬁ'ﬂasg feas’ *fwwmuamwﬁaée»ﬂ—'-—nehuﬁf---amu-app--nmﬂé&—n-‘-isﬁ»@-eu-n.-s-_-,ewv-'-pvﬁ.
anstable feas, aaaaa o 20 e i ol ol T e o, D AL . AR A Y. o . g P o o P, il Do . 9 Wl o, . s . . R

Feéﬁ Gf H :Eu
, Peaca, (one-

At‘barn ;@ £ faes, as per att,achea, t;temize& bill of
Danial W, Lawlars, === e o m s s st 8 o

@lll&

State of Minnesotla, fgg
County of Ramsey.

~ JOHN D, O'BRIEN came before me personally, and being
duly sworn on his oath deposes and says: That he is the contestes in E
the above entitled Legislative contest; that the foregoing is a true and
correct shatement of the sxpenses of the contestes in the ahove entitled
acﬁmn, ancl that a;ll of the mams thsreﬂf have been actually paid or incury

Subsembeﬁ and swem to before me this
4th day of March, A }), 190'7
1%@6




ST, PAUL, MINN

IN ACCOUNT WITH.

DANIEL W LAWLER
ATTORNEY AT LAW,

403 NEW YORK' LIFE BUILDING.

| E’mf services from ﬂovamber lﬁth, 19&‘36 to }?ebmary 'M,h 1967 |
in Electmn Gom;est, as per att.acheci itemxzed, sﬁatement |
- | $1€393 0@




TTRNIZED gTATE%ﬁT OF C;WIQES
TN TER RLB0TION CONTEST OF JAMES D, DENEGHE YS. J, D. OVBRIEN,
Novenbey 15th, 1906, yetained }ay I, 1, G’Briﬁn, {}antaaﬁee.
Movember 20th, 1906 prepared noties 4o can’oesbam
~ November 2Ath, 1906, attended Spsclal Term hearing before Judge Kelly
 for the appain’c,menﬁ of inspectors to inspect ba.llo‘tg.
Novenber 801‘11 1806, attended mspection of ballots and recount
.rﬁeﬁe'm‘%ier 1sh, 190,6, HOW W O % ® oW W N F oW W % ow W
ﬁaﬁﬁmbé:*’ 3xd, 19{35 ;s ¥ O wowW o Wos o ® B OH § oW W %W
- ﬁécﬁmﬁﬁt 11th, 1.9.166, attended hearing befors Justices Mills and 39}1&8’@;
ﬁa&mbez* ?2@‘5&; 106 * * ¥ w9 ow ow W ow owow ow o W
Decenbor 27th, | 906 * 0+ vowow ¥R S R AN FoR RN
- Jamary 4&!_; 1907 * 8w € vos #omow % ow B K
 Jamery Bth, 1907 " % oM e w o owowow X w9
L Jaary Tth, 1907, " M oM oW oW owow w4 ow oW W ow
 Jamisry 21sh, 1907, sttended hearing befors Legislative Comities
on Eleem.ons. . B S e '_
Jamiary 22nd, 19(37 attendedhearing before Legzslatlve Gfmzzlttee on Elsctwns
- Four days preparamon of brief and. for hearing and argamant. ‘
February %h 1907, contest endadi, Report s;guad i:szz ffémlttee.

o m addition to my services I employea B. ?z‘, s and Jomes
Cormican, attornsys at law to asyist me ab the recount of ‘bhe ballots, ab
the hearirgs before the Justices and the Commities on Eleations in the
preparation of my brief and in such general work as came up during the
pendency of the c«m‘besm S

Purthermore a greab many ewszﬁﬁa‘hl ong were had during the
contesh, from the time it was begt 1y Novenher lExth, 1906 untz,l it was
finally seﬁ’oled February T4h, 1‘99‘7.

T Atgoriey Tor Contestess




STATE OF MINNESOTA,
HOUSE OF REPRESENTATIVES.

Brief and Argwnem‘?br Gon‘c,‘;esteé‘; i

© Damiel W, Lawler,

Mtorney for Gontesteén;




William MeKinley in the Election Contest of Wallace

vs. MeKinley, in the 48th Congress, Fi vt Session valds

"I rise more partlcularly t0 say, and indeed it is abcutr
all T degire t0 say, that I claim nothmg Trom tech~
‘nicalities-. I would not if I could retain my seat .
for one'hrour ﬁpen a mere mistake or techmcailty or

maﬂ,ver'bence of election offi icers."”

"‘§o I say Mr. Speaker, that in all tlus cop'broversy - I Sd.y
to my friends on this sme, I say to my frlonds ¢4} the
other side, that [ invake o techmcallw or 1ega1 qmbble

to rra‘bam ny seat in this Eouse."

Congressional Record, Volume XV, Part VI, Appendix, page 415.
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' Off1c1al
Return of

‘5”Gount Can-

”*vassx Board

for J.D,
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Flndrmgs

of
Referees

for '
I. D.»OTBrien._f

10fficial

‘Return of
tCounty Can-
vassing Bd.
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STATE OF MINNESOTA
 HOUSE OF REPRESENTATIVES.
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POYER A%0 AUTEORITY OF LEGISLA TURE IN PBCIDING ELICTION CONTESTS.

It is proper that at the very outset in a contest of this sort

we shovld have a deflm’oe understanding of the pover and au’ohomt»y of ’me

:_V'body 'tha‘f is to decide all questl ore thatmay arise. The Constitution of

the State of Vimesota, Section III, Article I7 provides that "Bach House
shall be the Judge of the elactlo n, returns and elxg:tbllrby of its own
menbers. " | | |
| o ‘This provision imsures to the Legislature that full authority
that rightfully belongs to it as one of the three co~ordinate branches

of the Gove srnment,  To agsert that in a motter of this sort thza Legislature

- sheuld be in any vay bound by any act or decision of either the judicial |

or e}iecv‘rﬁve branch of the Government is to claim something that is totally R

7 ‘forelg;n to. the fmzaammtal principles of our system of goverment. The
Judlcml branch of our Govermment has in two decisions of our Suprema (?our’é;
recogmml this fatc'b0

In the case of State vs. Paers, 33 Minn. 81, Chief Justice
'Gilfiilan gaid, in svaaking of the powers of the two Justices who may
'tfaike testimony in election contests:

“The constitution (section 3, article 4) makes house judg
1of the electlon returns and Pllglbl ity of its_ own hembers.’
Under this, not only rmet each house determine, in case of &
contest, who is elected to be a member, but my&t determine upon
vhat evidence it will decide the question, and how it will pro=
cure such evidence. Over the procéedings the jvdiciarv hasg no .
cont rol‘ aml could not, have without _x_@nchmg on_the mde;gemgmg
of the hous When the a.mmony in case of a contest is taken,
orovided b}[ o, 8t. 1878, 1, Par. 49, JO 51, it is for t e
ouse to which it is sent, azﬂd not for the (,ourts to decide
whether it is properly teken. The powers vested im the two
justices of the peace by those sectlions are not judicial, but
rather such as mlgnt be vested in commissioners, or in a committee

L

1




of one of the houses. They decide nothing. If they take
improper tespimony mffmwed, the hougse may reject it; if they
refuse to take proper testimony offered, the house may remend
the matber to them, with directions to take and return the |
testimony offered. OVer their asctions the courts have no super-
vision any more than over the action of a commiftes of one of -
the houses.”

Again in the cése of State vs. Searle, 59 Minn. 489, 492 Judge

Witchell seid referring to the law which providés for the appoinmtment of

three persons to act as referees to examine and inspect ballots cast at a

- general election:

"There is no force in the suﬁgestion that, as thus consbrued, the
act is in conflict with the Copstitution, Are 4, Sec, 3. It im

B no vay interferes with the right of the legislature to judee of the

glection of its own members any move than Wopld a law providing
for the teking of depositions to he used on the trial of the
context before that body. It binds nobody and determines nothing.
The whole matter is still with the legislature who can recelve

or reject the evidence secured bythe Inspection and examinabion

of the ballots, amd, if they receive it, give it only such weight
as theysee fitl." g

Judge Cooley in his treatise on Oonsm’puticnal Limitations says
in speaking of the powers of the Legislature:

"Iv chosses its own officers, except where, by constitution or
statute, other provision is made; 1t _determines its_ow rules

of proezeding; 1t decides upon the election and qualification of
its own membérs., These powers it ig obviously proper should rest
with the body 1med1atelg interested, as_essentlal to enable ih
10 enter upon_and proceed with its legislative functions withovt &
1iability Lo interruption and cmfusion, In determining gquestions -
concerning contested seabs, the house will exercise judicial _

ower, but generally in accordance with a course of vractice which 3

as_sprung from }lb:g'.ecedﬁnbs in similar cases, and no other
auvthority is at liberty to i erfere.” '

| Congress ‘has from the very hegimning in numercvs contested
“election cases affirmed its right to act as the sole judge of the election
of any of its members and has declared its freedom from interference from
any other branch of the Govermment. It has declarsd in many cases that in
deciding election contests it is its privilege and its duty to disregard
technicalities and to proceed to decide the matter not with reference to
technical rules of law, bub regarding rather the truth and justicé of each
particular case. |
We cite here soane extracts from reports made by committees of
election of the Fouse of Representatives in which the power of the Huuse

g
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in 'sueh matters is clearly end accurately stated.

~ "The Fouse possesses all ths powers of a courk having jurisdic-
tion to try the question who was elected. It is not éven limited
to the powers of "a court of law merely, but under the constitu-
Biun  Giestly pussesses e Iunctions of a court_of equity s
also." So even if it be conceded that ministerial officers can
not always counl for a candidate votes c‘-lsarlfrlnfaended for him,

~ the Bouse is not prevented from doing so. McKenzie vs, Braxton,
42d Cong. Rowell's Digest of Contested Election cases inm the
Bouse of Representatives, 1789~1901, page 720, Smith, 21.

"Neither the committes nor the House is bound by the usual rules
of evidence in their letter and strictness, buib should proceed
upon more liberal principles in the investigation of {ruth. 4
contested eleetion is not to be regarded as a mere private 1iti~
gation, bud a grest public inquiry, whers the real parties are -
not so much theé returned membér and the contestant as the voters
of the digtrict," The distinction claimed to exist betwsen anm

- ordinary forensic court and a legislative asserbly is recogniged
‘not only in Parliament and Oongress, bub in the courts themsolves,
and from a verg early period, Vallandigham vs. Camphell, 35th
Cong. 1 Bart, 250, Rowell's Digest, 720. | » '

"It is the duty of the camittes to approach as nearly as possible
the ballot box, and, by an examination of all the testimony, see

- that no legal voter is deprived of his just right to the slective
franchise ."==~-~-----~"Thig copnittee and the House are not cir-
cumseribed by the forsalities that - regulate proceedings of a
board_of returnﬁjm,%esﬁ' - Koontz vs. Coffrobh, 39th Cong. 1 Bart,.
142, Rowell's Digest, 720,

"B%r the Constitution, in all matters peri‘;aining to the election,
o

retutns, and qualifications of its members, the House is made

2 law unto itgelf’, and has no other rule forced upon it for

the d etermination of these questions than the sanction of the oath #
of 1tg mewbers, and that dus regard for the rights of gonsti~ B
tuencies which the representatives of constituencies, fram the

nature of their own dities and relat ions, must have and feel.

Mot that the technical rules of the law applicable to evidence

and weight of evidence, the duties of officers, etec. may not be

called in to aid in the wlvroyer investigation ofa case, but that

when called in ,the‘{ ghall not be regarded as %’regter than the
flg}gts_to be,affﬁc gd by their agpllcatlon." allace vs. Simpson
majority report) 41 st Cong. 2 Bart, 556, Rowell's Digest, 720,

"Courts will invoke the aid of techmical rules to prevent ,

gross injustice, but they should not be psrmitted 1o stand in the
way of equal and exact justice unless of such a rigid character

and so firmly ewbedded 1n the law as to comgel adhesion to them. 3
Dovbts on such questions are always resolved in favor, of %ustice I
and against wrong,” Lowry vs. White (minority report) 50th Cong. ]
Mobley, 644, Rowell's Digest, 720, 9

"The House of Representatives, with its broad and indeed limitless
powers respecting the settlement of conteghbed~election cases, is
only desiroug of arriving at the truth. vwhile it will not depart
from wige and well-settleéd rules of law, it will not hedge itself
about, with technical rules which do manifest wrong.” Mitchell

vs. Walsh, B4th Cong. Report, 1849, Rowell's Digest, 720.




v

"The Constitution of the United States makes each Eouse of
Congress the exclusive judge of the qualifications, election,
and returns of its own members. In making the J,anI..l"g involved
in this comstitutional provision the House will carefully kesp
in view_the customs and precedents which her e heretofore pre-
vailed in sueh metters. ~The prime object in all such cases is, 1
possible, to agecertain who was the people’schoice ab the elsctio
in question. This can only be_ accurately asesriained by giving
close and fair attention 1o all the surrwndings, facts and
cirveumstanceg commected with the case undsr ccasideration,”
English ve, Eilborn, 53rd. Cong. Report 614, p. 9, Rowell's
bigest, 721, . | |

It is clear, therefore, that the Legislature in deciding ‘ohis(,

case is unfettered by precedents or avthoritiss or the decisiors of the

fdourtfs_of this or of any other state. We‘,‘ of cdurse, reslize the valuek'of
authorities amd’the decisions of the courbs and intend to use them, but

they should not be advanced either by the corbsstant or by the conbestes ‘

as binding upon this Legisl ature. They can only be used 4o throw lLight
upon the queétions thet arise and to assist in arrvivirg at a just coelusio
 The decision of any cwrb in an election contest other than a contest :
over‘a’ 'séa.t, in the Legislat'«_.zra is, of course, binding updn that caurb in
subsequem decisions 5 but it in no way binds »‘t,his Legislamre’. This
contest is of interest not only to the parties directly involved, but more
parbicularly to the citizens of the 36th Legislative district. The only
“question that is before the Legislature is whether a greater numbsr of
voters in the Fourth Ward of the City of St, Paul desired to have Mr,
0'Brien represant them in the Legislature rather thazriMf. Cenegre and wemd
to the polls ani' registered their intenti oﬁ. In determining this question
the Legisiature may disregard mere technicalities and arrive at the actual
facts of the case and decide_’ fran them which of these two men is entitled -

t0 a seat in the Legislature.




Notes for Argument Bsfore Committee.

.ALLEGEQ ILLEGAL VOTES, FIVE IN WOMBER, (ifust not deduct from 0'Brien).

The Contestaht is the moving party and he must show by elear a.nd
coni;iﬁeing evidence that any vote is allegal before Ehe House will be jusbi~
fled in throwing it out. | , s

MeCrary on E1 ections, Sectlon 486 a. page 342, Fourth Edltlon.

olen 8’2%?2%}‘?‘1 bfﬁé‘?g Judgen of gomit fi"?ﬁrﬁeh?%%’s@% out, for
Ayl e qeﬁi%%esga%’8°€é%%~f}éﬁ‘£% e 3 ey, tho pre-
gumption of 16‘?‘&11{'}’ mus, be overcoms by a c:ledr prependercmce

of competent evidence, "

, The witnesses proffered by the cantestaﬁt should. be unbl 2064,
impartial ; without personal motive to testify falsely» There the voters
'."vkhose vobes are claimed to be illegal are citizens of goéd‘ Standiﬁg~
' :a"nd repute thers is no reasom why trickery or artifice should be resorted
| to. and. above all, the witnesses shovld not be politicians, offmc.auhuldsrs
- or parmsan,s oi the cmtestant. \ , :

1.  Parry Laver not instructed by us got to answe:z?.- e, Laver
was hot registered as shown by registratlon 1ist although he claims to |
' have registered at the Armory precinct. The burden is on the oontes‘eant t0
- prove that Lauer voted for 0)Brien. Lauer refusad to answer of his own
accord . He was not advised by comtestee's counsel. (Ses Moore's brieg
pagse 9), Fis right to refuse to a‘as&vef. Secret ballot. Only evidence
offered by eon‘tés‘nant that Lauer voted for 0'Brien is that of Constable
MHller. (Page 92). Republican kconstable.. Lauser told kim at once, but
refused to testify when deposition was taken. Bazills lied o Franke.
Lauer could have had no Improper motive in refusmg 1o tesmfv as bo whom
~he voted for. IL gmlts,r of illegal voting persm vobed for made no
difference, guilty because not registersd. Counsel’s statement in brief
about darkness of moming, ete. Lived at 107 i’%’ést Third Street betweeﬁ




Frarklin and Exchangét Walked arwnd the corner to vote at wne Armorﬁ
Not a repeater, not a criminal. Richardson advised students not to answer
on same grounkd. ‘

| 2. Math Franker, Dy, Franke Not on stand and not advi sed.
I1legal vote ‘because Le lived in the Winth Ward., Registered in eighth
precinct of Fourth Ward. Gave his right address, 640 % Peter Street,
corner. Of Iglahart and 8t. Peter. Testimony does not show that he voted
for 0'Brien, Committee is enbitled to Frarke's testimony under oath or

e éx@lanaﬁion why it is notb siven. ‘Subpoena served bub no attachment issued
for B”r‘anker. B‘illy Bazille and Donaldson are produced by contestant tci show
that Ftanice vobed for 'O'Brienl.. Billy Bazille son of pioneer, brother of
Republican Probate Judgs, Deputy Clerk in office of Republican Clerk of
Courts, Chairman of Republican Precim’c{ Organization of Fourth Ward.

Gebs busy after elec‘oioﬁ. ,msregards his duty of examining poll list befare
| eleetioﬁ‘* After election and after ¢611£est commenced fakes Donaldson with
him, goes to Franke's house on Sunday, December 2, 11906 and ace ordirg to
Billy's own testimony liest t0 Franke about rheumstism and about difference
of two votes. A man who will lie this way will lie imder—_oa‘oﬁ. Donaldson

simply brovght along to bolster up Bazille.

~ Cite the following fram Cooley on Consbitubional Limitations to

show that a voter has a right to refuse %0 diselose how he va‘béi aud, that
public policy shuts out testimony such as Bazille save.

"The system of ballot-voting rests upon the idea that ever
elector 1s to be entively a 11b§3r~”r.%r to vote for whon he pleases
and that no one is to have the right, or be in position, Lo
vestion his independent action, either then or at any subsequent
time. The courts have held thal a voter, even in case of a =~
contested election, carmot be coampelled fo disclose for whom he
voted; and for the same reagon we thivk others who may acei-
dentally, or bytrick or artificem have scquired knowle dge onm

the subfect should not he allowed o testify to such knowledge,
or_to glve any informafion in the courks u?on the subject, Public
policy requires that the veil of secrecy should be inpenetrable,
unless the voter himself voluntarily determines to l1ift it; his
hallot is absolutely privileged; asnd to aliow eviderce of 1ts
contents when he has not waived the privilege is 1o encourage
trickery and fraud, and wovld in effect establish this_remarkable
anomaly, that while the law from motives of public policy
establishes the secret ballot with a view 1o conceal the eleator's

—Bes

Y




'actwn it at the same time erc wrages a gvstem of espmn&g‘e,
7{ means of which the vell of secrecy may he pengbrated end
the voter's action disclosed to the public.” Cooley on Gonsm‘i,u-«
tional Limitations, Seventh Edition, 19 03.
S 3. James Thomas, colored men, reglster-ed in second priecifzciof
Fourth Ward. Resides 57~1/2 West Third Street. bid nob advise him. Pro-

perly registéred‘ On eiectlon dgy  had movedsnd lived af, 158 Wes’c, Th:z.rd

%reei, in the firgt pvecmot of the Fourth Ward.
a.  Admitted mm‘, Thomas was a voter in the ward and had been
 for years. ,
b.  Tmplied admiseion by Moors that Thomas had a right to vote
in hoving f[’homs testify that he votel :{‘or br, O° Brle'ﬂ by
' mistake. ‘
Regigtered just before élec*lm. (Get uf§§§1 stfaulnn llst
 egact date of registration) .

4/ 0. J. Jchnson. Yot proved an illegal votex?, ‘Had testified
about his residence. Tived in Jerry 9'Brien’s livery barn.
(’ontes‘banﬁ claims: |
'1, Pid not live in precme’b EBridew e cmvz.?zewg on this

point. leedn'; the barn. Prunk there. See Moore's
Briof, pege 6, referring to trunk and Johnsonts
am;earance‘. Cosgrave testifised that he had _1i‘véd for
years in the ward. | | S
Claim that ballot was marked byJ orr ¥ O’Brmn wu,hout
oath haviag besn administered to hm. Evidence does nob
show tha.t Jerry 0'Brien marked it. 1"}epemls on Cosgrave's
test:mony Rambimg and Unsaﬁlsfactofy See page Bl.
"Only stood there", See page 63 and 69 Oosg;rave’s‘
testimony. “Johnson might have heen one." Head turned,
didn't know." "Dont remember having seen théir faces
before." "Knew Johnson for yearsr.." Page 70. Rambling
and gibberish. Since election J chnson +old him that
Jerry O'Brien marked his ballot. Hearsay testimony

T




 probshly inspired by Bazille. Same kind of work. Gunther,
witness produced by contestant, testifies at page 73 and 74

thet Albert Brnst marked ballob of Patrick Mitchell. Thinks E

'but not, positive that Jerry 0'Brien marked Johndon's.
Dr. McGinn's test imony should be disregarded. Fe does not
know. Pount out to the commithee that it is on this weak
self~cantradlcbory test imony that contestzmt asks that
Johnson s ballob should he mvalld.atech No coloniz mg, no
| fraud. "Dens of vice." | |
3 : 5_ Joseth Lick. A legal vote*f. Gomiccm marked his ballot.
Glalm that vote is illegal because ballot was marked by James Cormican
" not a voter in the precinet and because oath of inabi llty of voter to mark
“his ballot was not administered. Claims merely tecbmcal and ar“blflcldl
No fraud in this or any other wtar. Yoore. furment. Lick lwed in the
 ward, proyerty. owmer and resident since 1869. See page 108, Did not kncw
that oath of inability Was mecessary or that person who marked ballot shoul
be elector of tne é_istrict. ”\i&' Cormican did not know what bhe law was on
hig point, Lick had always had ticket marked. (Page 11). Here Cosgrave
comes in again top of page 68 and teshifies to the cant,rary, Lick inhis
‘pss‘nlmony tells how he has always had his ballot marked and how Judge Mills,;
one of the presid ing Justices of the Peace taking the depositions had often
marked._ it for him. (Page L12). This alone shows Cosgrave umvorthy of '

,be‘li’ef.:r Call abtemtion to Cosgrave's testimony corrsctinghis testimonyrabo
Pr, 0'Brien marking for Lick. "Small or little mistake". Page 121. See
Cosgrave's testimony page 120, where he testifies that Lick told him that
the ballot was marked for 0'Brien. Above shows that this testimony shojldﬁ'
be di sregarded as unworth@ of bellef. |

Refer again to Molrary , Section 466&. as above c1’r,ed

"A vote accepted b¥ the 1udges or ccmnmq ioners holdlng an
election is vrima facie lezal. DRefore it can be thrown out for
111e9*011t3{ it nugt be satisfactorily shown to have been cast By o
not Tegally ¢ ualli‘led to vote~~that is to say, the presumption of

legality mist be overcome hy a-clear preporderance of competent
evidence. .




Value of fmrx*hl se'.. Seriousness of a decision taking away the
"’I‘lght to vote. Witnesses: Bazillé, Cosgrava, Letford. Alleged epoiled
- ballot. Congratvlated Durment. Bvery facility. ALl evidence rafted
i ‘c,agether.

INITIALED BALLOTS.

- Eight hallots marked for 0'Briem, two ballots marked for ﬁénagré_,
with voters initials on ,Baok claimed by contestant to be illegai ' For
oL 'reas ons prevmusly given decisions of the Supr eme Courb do not govern ’fhls
o house in detex‘mmng vallclltv of these ballobs, but the State decislons ‘
‘gven do not support contestanfr's claim. |

 Contestant relies mainly on Elwell vs. Comstock, Comment om this
authority. | |

EIGET IB“ITIM ED BALLOTS MAP\KED FOR O’BRIEN.

The testlmony aff’lrmamvely shows positivéely ' that six of these
ballots Weremt marked for idervmv":catmn by the voters, but under the :
"'mi staken idea given them by the Judges of Election that they chould put
) their initials on the back of ths hallots. Of fhe 0'Brien ballots so
inifisled five are in the sixth pracimﬂ... The two initialed Qenegrar -
ballots are also in this precint. ‘Thev f,estimbﬁy‘ conclusively shows good
faith and mistake with regard to three of the five 0'Brien ballots in this
precinct. | | | |

(all attention to testimony of Dp. Mecey, page 27, of Martin

Kelly and of B, Clay,all of the same tenor.
| The f‘omml thee is justiflied in assumlng from this testimony that
r' H, Dobson and J Zolner who cast the other two 8'Brien ballots in this
| 'p:x'ecmc- t voted under the same mistake as the above precim bs.
The following ballots are explained by testimony cxldng the same
Tines: | ‘ |
~ 0'Brien ballots: |
A. B'. Bnocksen, 12th precinct. Explained‘k
Qe

A




W, T, Engelman, lst precinct. Explaina d.
¢. P. Lussier, first precinct, sxplained.
Refer to Engleman'»s testimon‘y} | o |
 The two Denegre bollots imitialed . A, T, and J. H, D. also
" cast in the gixth preciret are 1mexnlsined. Admit they should be counted

of pf Denegre.

TEE ELEVEN BALLMS}

| After pairing a number of ballols there fema:med eleven as to
| %he digposition of which counsel are umabie to agree . Wo shall discuss
them 1n the order in which coun«el for oon’oestaat took them up before the

- (‘ommlttee.

O'BRIEN'S EXEIRIT 1. FIRST PREOINCT.

"0'Brien's Bxhibit 1 was a ballot makked for Denegre and 0'Brien,
out the 0'Brien mark was sumewhat blurred or emsed it was not as plain

- asg the Dnnegre ballot." (Record page 8).

The gontestee claims that thi s’ballm, should be thmwn out on the ,
| auﬁorltv of Section 302, Paragraph 1 which provides that
"When &, voter has glaced a mark (X) against two or more names for
the game office ere only one is to “he elected, his vote bhall
‘not be counted For ithor candidate.m |
The ballot does not show that there wasg a clear a‘uﬁemp’r on the
jpart of the voter to erase the mark opposite Isiir. 0'Brien's name and 115
may well be that this slight blur occurred at the time that the Judges were

counting t.he ballots.

ettt et e s o e e e R




. 0 RRIEN'S E}’PIBIT 4* "Must go with Denegre’s Exn z. =
"Thls ballot was marked by the voter with a figure that 1001:951 Ilk@

'the flgvre "8" laid dowa; we could not agree as to whether or not ’r,hara

 was an "X" on the ballot for other offices; that this ballot had the mark

1 nave Just descrt‘bed opposl‘oe the name of Mr. Denegre."

| ‘ Vo‘ber used a sort of .~ in all cases but o:na and that mark was

: .“'venngh llke an X so ‘bhat we can throw out this ballot if ﬂaregre can
‘f’r;hx'ow eut Denegre s Exhz.blt 2, We thirk bot.h qhouitd be eounted.




O'BRIEN 'S EXHIBIT 5.

o “O‘Bmen s Exhlbl‘b 5 was a ballot on vdn.ch there was a eross
oppoalte the mrﬂe of Imr ﬁenegre and a slanting S’&I‘a’tgh’b line opposz.te
the name of Mr. O Brleng |

w"

IJen e,e:re;

.._Bl:..en

e delye dwf

. - We are w1111ng to have ’Dhls counted for Uenegre if I)ene re: 5
Exh3b1t la 1is coumted for O’Bmen.




0'BRIEN'S EXHIBIT 8.

| "O’Brlen s Exhibit 8 was a ballol upon which there Was a eross =
- there were two lines which crossed each o’c,her the po:mb of intersection ‘
seemed to be»below the spaca opposite Mr. O'Brien's name. Each of the
lrwes prog ected up into 't,he spage opgposite 7@““. 0'Bricn’s name. The
. "'gx sater pary of tna llnes tnat I have descrlbed washelow the space opyoslte

‘VM. O’Bmen’s name, and the space opposl’oe M, Denegx'e s nare was blank."

Ben egre
Q'Brien .

L
L.
*

-
.
&
3
-
&
.
*

.

c}Zrlm,:lél be counbed for 0'Brien on authority of See. 302, Par 3

s gofes s foi wa
AR W T e e W

Revwed Taws 1905 ,
_ ; Mr Moore clted ceases in which merk was in space bslow. Our X
~ is partly in proper space. Showing inmtent of voter.




O'BRIEN'S EXHIBIT 10. fA Denegre Ballot).

"O'Brien's Bx. 10 was a ballot upon which there was a cross in
:,’r,he space ovposite Mr, Denegre s name, and in the space opp031ta Mr. ,'Br;.e'

' nane were the words "tovyung . This was not written m the square i
| - opposite hisfﬁame, but near his name. On this same ballot,thaﬁ I have bee

| desciriv‘bi’ngthere was a line drawn through the name of Judge Brill snd in |

- the ﬁroﬁw blank space on that portion of the ballot which was réserved
for the di strict Judges wag the name k&im&kaﬁ "Olams boad" with a cross
1,nthe,» square opposite. The name was wrs.’o“bsn in the blank space.

"To Yung is marked near 0'Brien's name.

We concede this to be a Denegre vote if Ileﬁapre 8 Ex. 2 (The - '7

: ".Tohn Jomes" ballot) is given to 0'Brien.
, If initialed ballots are t}*rown out, then we further clam
- "To Yung" is & mark of 1dem1flcamon.




(ENEGRE'S FYHTRTT 2. SECOND PRECINCT.

 Must be taken in camection with 0'Brien's Exhibit 4.

, | "The ballot that we could not agree upon Wasdes:ignated_ as |
. Deﬁagr&" s Exhibit 2. This ballot showed that it was cast for Mr. O‘_Brién
o ‘iiffor any one. We found that the figure '8" had been used rather than

" the usual cross mark and ve were una’blé to agree as to whether or not

there Was ) kpérfect croés on the ballot opposite other names.”

| Theonly basis for the conbestant’s claim that this ballot should
~ be thrown out is found in Section 302 , paragraph '7, Revised Laws of 1905_
 vhich veads as follows: o o
ae "When a_voter useg upiformly a mark other than (X) in marking

hig bhallot, clearly, indicating his intent to mark against a name,
~ and does not use_&) a;zywhﬂeregalse on 'thg ballot, ﬁ%s vothe shall”

be counted for each camlidate so marked.

~ This s‘ectibil was interpreted by the Supreme Court in the case of

Pemnington vs, Hare, 60 Minn. 146 as follows:

"The syident purpose of the proviso is to prevent the elector
from placing uponhishallot any distinguishing mark, whersby -
it may be cértified to others how he yobed. A ballot so marked
cannolb be counted; otherwise, a corrupt candidate might, by
previous agreement, arrange with his purchased creatufes to™
place a particular mark after his name, vwhereby he could as~
gertain , when the ballots were cawassed, thal they had kept
faith ;:1% him, and wers entitled 1o the purchase priee of their
IO o : :

This ballot is clearly not one of that sorb. An inspection of
the ballot will show that the mark which contestant claims is an X is in
reality“exacﬂly thé same sort of mark as all the others upon the ballot
and was so intended by the voter. There can be no daibb but that this
ballot should be counted for 0'Brien.




DENEGRE'S EXEIBIT 4. SIXTE PRECTNCT.

| "Denegre's Bxhibit 4 was a ballot on which there appeared opposited
Mr, 0'Brien's nams aslanbing straight line. The referees were unable to
~agres as to whether this line had heen crossed by avobher. The other

‘crosses opposite other nemss voted for on the hallot were clear.®

| This is another balloh that one needs o see in order to arrive
at the Grorréc‘a conclusion as to its vaflidity‘. The © Qnrt.'e’stée/ claims that
‘an inspection of the ballot will show that it was undoubtedly
‘the intent of the voter to vote for 0'Brien and should be counted for him
under the authority of Section 302 of Revised Laws 1905 which reads:
"A11 ballots shall be counted for whom they were intended, so

far as_such intent can be elearly ascertained from the ballots
~ themselves." | | | o




PENHSRE'S BXHIBIT 12. BIGHTH PRECINCT,

Cdns idered with 0'Brien's BEx. 10.

"fenegre's EXhlbl’b 12 was a ballot upon vhich there was a cross
“opposwe the name of Mr. O'Brlen, but in the blank space of that part of the

ballot which is reserved for the district court Judgesr was written the name &

 of John Jones with a oross in the sqaure opposite; and in the space réj
‘served for the judge of the probate court, in the blark space there was
written the words "Dick Tinpin' or same such name, with a cross in the

. square oppos.i-bie ‘his name so written." '

A, the hearing before the Justices Mr Denegre ’oesm’r’led (Trans. :
'page 124:) that there was 10t in Ramsey Oounty at the time of the 1ast. |
. general election any person by the name of John Jones who was learned in
the law. |
| Y, Lyons (Tran S. page 134) testifie d that the name of Jchn J ones
: aP’p@“I‘S nine times in the St, Paul City Dlrﬁctory for the year 1906 ‘
Upon vhat aufnomty this ballot should be called invalid and not ¢ ounted for
o Mr 0'Brien, slnply becauss the voter voted for one John Jones for mstmct
Judg;e, ! Anan who may or may not have been lesrned in the 153:1, it is hard
~to 1mag1ne, If John Jones had received more vo‘bes than either of the
other candidates for the office of Di striet Judge then, of cwrse, the
quevtwns of his qualifications wwld have to be decided before he could
take office, This, of cour-se could not in any wey mvahdate the ballot
a8 far as the vote for Mr. O Bmea is cmgerned.




EVEGRE'S EXSIBIT 13, TENTH Pﬁﬁnzmcm;—

"We fovnd that there were eleven blanks (m thls pl‘ecl 2ab)

- and ‘o""ere was one ballot upon which we could not agree, aid this was a

kb,a’llo’or upon which 18 re was & cross upon the extrere right of the b&llaﬁ
- opposite the square opposite Mr, 0'Brien's name. Thisballot we found

B - in the box bub it was not strung with the other ballots. My impression of

- it was that it vas folded, that it wasnot wra}:ped around ~ it was folded
i separatsly from the other bunch; it wasnot wrapped around - sorb of an
-.accnf&eon buvmesa My recollection of the hallot is %,ha:"b it was folded

L - back- a:nd Forth ace ordeon fas shion, that is, I moan the end wasnot taken
o ",,»to meet the other end; it was folded byi itself distinet from other ballots

in the box. The other ballots were rolled in a round roll aftor having

~ been strung H found them in that condition, with the exception of ﬂns

S ballo’a ("oﬁntmg the ballot I have just deseribed, the total n%mger of
o as vote -
rballots found in ’rhu box was the same as the mzmner returned, by the

‘.'Judges of elsotlon

Jir. R. B. L@'bford, one of the Judges of EXectlon in the temth -
- precinet tesmf‘led that tharewas a spoiled ballot and that he put this
: Qﬂpmled ballot in the ballst box and locked the box. {Prans. pags '20);‘ i

- M, Alberﬁ L Wagner, Deputy City Clerk ‘aestlfleﬂ. that there
were m.nety names on the poll list of the tem‘h prec mct “that is that
| nmety men mist have voted in that preemg’o.- Now inasmuch as it is
- necessary to count this ballot in order *o make up the full rumber of
ninety ballobs it follows that Mr. Lotford must be mistaksn. Ninety men
voted and there are but ninety bhallots when this "ballot is cma’ced This
ballot :rmst, therefore, be cwunted for &tr Q! Brlen.




Ed

DEVEGRERS EXHIBIT 14. ELEVENTH PREGINGT,

'_ "One of these ballots which we ‘covuld not agree upon was mark ed |
~Denegre's Exhibit 14. This ballot had no mark or cross opposite the name |
| of “Er Densgre nor was there any mark in the squars ojpposite the hame of
'Isfﬁg".v‘rQ',Bri'en. In the space, however, beﬁwee_n Ur. 0'Brien's name and the i

square opposite his name there was a slanting straight line vhich extended |
- ‘int‘o»*bhe ‘space below and which starbed on a line with his name, To the
o rié’%ht of the blank square opposite Mr. 0'Brien’s name and. slightly lower
,-_’c,hanf the center of such square» was & cross. The referees Werer vnable to
ogrese 28 o vhether ‘the point of intersectioiq of the two lines so making thls )
cros‘s": vas aboﬁs- or balow the line below Mr. 0'Brien's name, if extended." ]
| ,‘ T‘h‘isk is another ballot which one needs 40 seé in'ordex;'to judge |
of it fairly. Under the authority of paragraph 3, Section 302 Revised
.Lawé of 1905 this ballot must be comted for 0'Brisn. |
| "When a mif*k (X) is made out of its proper plage, but on or
80 near the name or gpace as to indicate elearly that the voter
1 g%ggggg’go mark such name the vaf&e srhallk be counted as was

~ Mr. 0'Brien is clearly entitled to this vobe.
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PENEGRE' § BIHIBLT 15. ELEVENTH PRECI?;\fGT.

CGub«\.u.u.t uu wJ. uu O B; .u;n S Ex hlblﬁ 5«.

"The last ballot was desigmated as ﬁenegre 8 Exhlbl‘b 15 azad was

. a ballot upon whmh there appeared in the proper space oppeswa the name |

of Me, 0! Brzen a ¢ross. There was, no*vever, on this ballot - near the name ,

S f James Tracy, slantwg stra:ght lma somawhat resemblmg the flmre |
tlw ‘ ; :

The mrk on th:f.s ballat was cle&fly aecmentally nade by tha

"vo’oer and, in no way mvallda’r,es the ballot There can be no questwn t}:,a“b
‘r,hls vote must be gwen to Mr O’Em,en,




