MILES LORD
ATTORNEY GENERAL

STATE CAPITOL
ST. PAUL 1, MINNESOTA

May 26, 1955

HIGST

Mr, Joseph L. Donovan
: Secretary of State
. Capitol
 Dear Mr. Donovan: o .
I ﬁave reviewed your motor vehicle File No. 17238 on the
Morris automobile which Mr. Daniel D. Grahém is seeking to register
in"thé name of Ardis M. Graham, and have considered the statubes
and_the'former‘attorneys genersl oplnions which relate to the
probiems raised by thet file.
After reviewing‘the file, I understand these to be the
TACTS:
For the year 1953, a Morris Minor Sedan was registered, for
taiétioﬁ an@ licensing pdrposes, by a Mrs. Virgene Donney. The same

automoblile ﬁasfthe subjeet of s chattel mortgage cn‘which Mrs. Donney

was tné mortgagor and the Cltizens State Bank of Waverly was the
mortgagee., Mr, Graham, with whom you havé been corresponding, is
the president of the Citizens State Bank of Waverly. The Morris
automobile was not registered with ybur office for 1954, nor did
‘your office receive any information as to its status or whereabodts.
Sometime in December, 1954, a resident of New Brighton,lminnesota}
telephoned Mi. Graham and reported that the Morris sutomobile had
been left at the‘home of the New Brightén resident by Mrs. Donney,

‘who had not been heard from since'sometims around Christmas of 1953,
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Mr, Gfaham, presumably acting under authority granted to his bank
&8s moftgagee under the terms of the chattel mortgage, took posses-
sion of the Morris automobile in New Brighton in Deqember; i95h,
reinflated the tires of that autgmobile and had 1t towed behind
another motor vehicle to Waverly,’M1nnesota. In January, 1955,
proceedings for a‘forecIOSureAsale under the termé of the mbrtgége
were instituted and a sale was effected by ﬁhe sheriff of Wright
County to Ardis Grahem on Jenuary 29, 1955, On January 31, 1955,
an application for registration of the Morris sutomobile for 1955
was prepared for Ardis M. Graham. This application was'baséd»upon
payment of 1955 taxes in the emount of $15,00 and 1955 late regls-
tration fee in the amount of $1.50 for a total of $16.50. The
application, which was recelved by the Motor Vehicle'Department of
 the office of the Secretary of Stéte on February 13, 1955, did not

indicate grrearages for taxes or fees for the year 1954, for which

the Motor Vehicle Department had no record of this automobile. With

the application were coples of the mortgage foreclosure papers.and
an affidavit by Daniel D. Graham. This affidavit reads as follows:

"This is to certify that to my knowledge the
1951 Morris Sedan, serisl 64947 could not
have been used during the year 1954. It was
necessary for me to repossess this car in '
December of 1954. At that time the tires
were all flat and the motor and battery were
in such a condltion that it was evident that
~the car had not been in operation for over =
year.

Signed: ©Daniel D. Graham®
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I understand that the problems'which haVe arisen in this
metter, in the correspondence which has resulted, to revolve around

thig v
QUESTION:

~ May you, as Registrar of Motor Vehicles for the State of
Minnesota, accept the application for registration of the Morris

aubomobile for 1955 without the payment of 1954 taxes end fees?
OPINION '
With respect to this question,‘M. S. 1953, § 168.012, in its

part here materigl, provides as follows.

*Subd. 7. Motor vehicles which during any calendar
year .are not operated on a public highway shall be :
exempt from the provisions of thils chapter requiring
registration, payment of tex and penalties for nonpay-

“ment thereof, provided that the owner of any such '
vehlcle shall first file his verified written applicg-
tion with the registrar, correctly describing the
vehicle and certifying that it has not been and will
not be operated upon a public nlghway. St

Seetion 168,11 provides, in part, as followa:

"The reglstrar shall file sueh application and,
apon approval thereof and upon payment of the motor
vehicle tax, as herein grovided, together with all
arrears and penalties, *®* ghall assign to it a
distincetive number and issue to the owner a registra-
tion certiricate Pk, n

Section 168,28 provides, in part, as follows:

#HEvery motor vehicle (except those exempted in
gection 168,02) shall be deemed to be one using the
public streets and highways and henece gs such subject
~to baxation under this aset 1f sueh motor wvehicle has
since April 23, 1921, used such public streets or
highways, or shall actually use them, or if it shall
come into the possession of an owner other than as a
manufacturer, desler, warehouseman, mortgagee or
pledgee."
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The provisions of § 168,28, above guoted, establish a pre-
sumption that the Morris automobile, which is the subject of this
‘opinion and_which was registered with your office in 1953, continued   1§
to be subject to the licensing and taxing provisions‘of ¢c. 168 in |

‘195h. By the terms of § 168,28, such a presumption could be rebutted"'
by a certification, in compliance with § 168,02, Subd. 7, that the
, vehicle was not to be ased on a public highway in 1954,

It is my opinion that you were correct in‘teiling Mr. Grabmm
that, under the terms of §v168.012, the rejection of his affidavit
had,nothing to do with = éuestioning of his veracity; the“question
rather 1s whether any affidavit from Mr. Graham, who did not obtalin
possession of the automobile until December, 195L, and who was never

, its owner or “registered owner®, could meet the requirements of the n
certification which 1s contemplated by that statute. Mr. Graham's
certification, while representing his knowledge of the nmtter,vvas‘
based upon hearsay and upon opinion. The certifiication contemplated
by § 168,012 1s that of a person who was,the registered owner for
theftime for which exemption is sought and who has independent know-
ledge of the facts on which such a certification would be based.
S8ince your authority and that of Mr. W. E. Howes, Assistant Motor

Vehicle Registrar, comes solely from the Statutes adopted by the
Minnesota Legislature, you and Mr. Eowes'had ne other alternative
but to rejéct Mr. Graham's affidavif.

Under the terms of § 168,11, you, as Reglstrar of Motor
Vehicles, have no authorit§ to file an application for regigtration
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unless all arrearages and penalties to which the state is entitled
| under ¢. 168 are paid; together with the payment of the motor
vehicle tax for the year for whieh registration is sought. See
'M; 8. 1953, § 168 31, Subd.k8; also, opinion dated February. 2,@35"»

i R

»-1938 (file 529-H), eopy enclosed, in connection with § 168, 11.

(éection 168,11 was derived from Mason's Minn, Stats, 1927, § 2679,
,clted in the opinlon, § 168.31 Subd. 8 was derived from.ﬁhson'
Nﬁnn. Stats. 1927, § 2690 )

Ybu may accept Mr. Graham's application for registration
of the Morris automnbile in 1955 when thab epplication is sccom-
panled by ﬁhe payment of texes and fees which are due the state

for 195k
"~ Sincerely,

Special Assiatant
: Attorney Genersl
DKJ:DK
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