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j,fatr nf :!liuurnnta, ~uprr1ur Qlnurt 
·· State of Minnesota, ex rel, J. A. A. Bul'.'nquist, 

Attorney General, 

' 

Respondent, 
r 33237-vs-

Village of North Pole, an Alleged Municipal 
Corporation, John Kennedy, Gladys Barzen, Judith 
A. Roese, We..lter E. Shettlemore., and all other 
persons elected er appointed or assuming to act 
as officers of said alleged :municipal corporation, 

Appellants, 

Pursuant i.o an order of: Court horetofore duly mude and entered in this cause it is determined and adjudged 

that the judgment 

District Court within and for the County of 

of the Court belov;, herein appealed from1 to-wit, of the 

Beltrami be and the same hereby is in rcll things 

Dated and signed December 17, 1942 

BY THE COURT. 

Attest: 

Grace Kaercher Davia, Clerk. 
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l" 
ti. State of Minnesota 

SUPREME COURT, 
I )ss. 

I, Grace Kaercher Davis,. Clerk of said Supreme Court, 
<lo hereby certify that the foregoing is a fuH and true copy of the Enb'y of Judgment in the cause therein 
entitfod, as appears from the original remaining of record in my ofi'ice; that I have carefu1ly .compared the within 
copy with said original and that the same is a correct transcript therefrom. 

\\'it1w;3s my hand and seal of said Sup1·eme Court at the 
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be.fore a nou:ri, of comp0-c011·;, jur-:t·s.cdc"t;iQn at a at~&.ted time trn.d place 
. - .. -
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(;J)i1 -~,1,:; __ 1~:r•{~~~C:_"~c t:ftOtJ." --itie 1;,,r:.1~~~;..t;10.:i. 1):t i:f-1.e ~Fl;tc;r-';'ir::_.-- g;~rt-'~::t:r~.1 
..--,;-,fl'r½.a<,:~7! ~ ...... ,-.,..,.".uA.......t::J"1r.-v-:1~'!'-

should be 

i:>e spon d to t.1:t,;; ~llt:)g ta i;:i_. onf~ 
' 

judge h,z.,i.:ng a'!rs,.ilebJ.e on the :i1?e"tu:m:1 a1te J,i oou:ns,31 by st1pulation and 

oruf;ir _of tl:io c:ou:-.;,'i; charlr:;ed it fo fr{~h:0.1.~I'Y lB, w:1.ich vies ·the _opening 



A J.e:r."ge part or 
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0 t{> oecm:>e the ~ i,nts.two cif' n l:tqvt1r l:i.cr-mt1e ·t,'h:tch 
CCfttl~d 71~;,~~j -0{<:1~-:i~,;_-~_-.._:.s b-C: t:t.fJCt.rt11:f:l:i .. 0~::1 Bdu-- :lI'J .. ;t-S 1;11~ts 
:f':t---f!lJ.~:l;J1

- ~il-ni ·t;{;::!.':,-.~ "i)Ji ~½<)!.1I;J ot-i ·Gl:tG- :,;1rl tnJafos_es :tOJ:' t;tJc-
1~.bG?;.-c:1,Se:·1-i~ts Q J:"~: :;,.z ~~~r: -t1c-~ tv:.,,,,;:;<:t~1, t;oo~1 t~:l~~t~ .f-tl:~t.on~G 
·ii::t .f'ii"::ri: o:i;0 d~1" ·>f 1~u::.d.::,,s,cs ;)f '>:,he pu;i;.,p,~:.:i,:,·i;{;cL c.fi'ice-s 
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the ti:;,-c~ o;f ·bh.r.'1 !-,J.l'pori.i'°'d :lnoo:i."'POl"ffrtdor:i.9 1:lqn.;):r< 
lice;1zea W<:r•e ir~: .s·,J.ed i_;o the r Oasi1-:h, r 

-nTh.;J;} poJ.ic1·· c<· the legisla-.,i;;ure in µroh:lbi t:i.ng 
l:tqu.01., J.:t0-e11ses 3.x;cept :tn rn:1,.nlcipalitieo retj_u.ives 
the adh,e:i:-•i:ag to :.·s.ther thm1 ·cb.e l'ele.xing of 'those 
sterida1"da g ii (The 11ste~nds.1:>dE1n to which the cotu:"t 
:i."ef'cl:l"ed ar•e tho13r:1 ledd dovn:1 in JXi}.;1.ny of our p:.t"'ior 
oases to be discus :ued le.tex,f., J ' 

-~ The .c.o:i;u:•·& wos. ~,lso of' the v!evr that -'i:;h'1re was hei~e no 

-· -

nox1 elsewhe1 ... e within tl:o p;:i:rposed corpo:ra te 1imits" 

?:'J:1e only n11ucleus » n sE>id the oou1•1;, _ if' such :H; 
could b.s as.id to be., is !!at the Birchrnon t Hot;e-1, 
whieb. is operr;ted onl:y· •during ,.Ghe summer r(1O11.ths and 
olos ed d1:irinf, the 1"emni:i:1de:r, of the year 11 or the tQasis' 
td"l:tch i;d p:t:inci.1,-q;i.lly -a night club -s.ncl liquor: stol'e and 
locmt,fd in tis U1"1plat;ted portion of .the ter1.,it}ory" The 
vast l'Uajoz,itr of the lots in the ple.t't;ed portion of ·bb.e 
·terS:i ·i;or>y a:r o thn us us.1 summer re siden.ce prope:\."'ties ~t · -

co.:mt'l.on tc tl.e lake region of' ·!;he etate.11 and more 
pax.:,ticulaz1l:r to the lake shor,,e. areas a.butting upon 
take Bem:ta j:.,, 0 I1 t~en tl.le _ .s ehool s sei"'ving tl'ie f'ew chil d~en 
who 1"'eside :.n th1.~1 1;erri1::.0l"Y i} if' 'i~ ar.-e located on proper ... 
'ales in ·the t;ownsl:ip outside of the terr:t tory included 
in ·the purp,•J;,'ted v:i.llage,, 'l'he whole area is so e:x."" 
clus!:veJ:~f r-•.u ... al end au1m't1e:f reaor-t; property 11 f!o obviously 
ru1.d who11:y ;:,·t;.her than m ... ban in character fl tha:t i·t has 
no adaptsb."~lity fot• village pu:r>poses and is not ;;:o 
oond:i.tio,r,J.H1 as to be subjected to villaGe gov-e,:rnmen·t,. 10 



.The;J refer. to 

:may nb1.1ing an e.cl;io:ri 11 ; § 556~01 {§97ll),. whichsp:1;1aka of e 11 cause of 

ac1';ionlfi i 656,, 02 { § 9?14) j v1hich provides :fo:r entliy of judgr.1.entiJ and 

i 55$,,QS {l 9711)~ Y!hich permits ·the 1:mpoa;U;ion of a fil'l(:;., 

J. ... 2., 'J.1.h.e question pve3ented is stclc·bly one of f'ivst 

:trnpressio11 and must be .\JO de-te:r-ra.lned~ In its solution it raay be welJ. 

to looR 5.ntJ the history of this a:ncte:n.t conmion ... law writ. F:r.om i·cs 

It (.H:uno ii-ito i:;hi s ooun:~ 3 by e.dop tlon in that 



juzi:i.sd:tc tion in such r~me o.:l al c asei s. a$ :i.nn;r bE'; presc:r>fbed by law. ri' 

To 1nalte ei"fscfti ,;e this .p;i,•o·'Yr si~n5 1'li1.nn. St,; J:941:; - § 48p .04 (MI¼S0l1 st A 

a spec 1.~.lJ..y p:..?ovla ed f'01"' "by $ tr,;.·tu:be or not.'! f:h$.t (3,J"l$ neceEH.tarv t;o the 

execv:t;fon of ·the 1a,,7s sn.d. _ the f.'_t1rthers.nc!f! n.f' Just:'i.ceo 11 And by i 484.,05 

vi:rtuE: of h:ls oi'f':1.co, So,. :tf )';.his 1.'SSe lw.d been bx,ought before N1is _ 

court;i no not::i.ce o:E t;l'.'ial would have beeri. x•equi:r1ed,, A't lea.sit. i;;m f':lnd 
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the:Lr de·l;0rrn.ination and in such cs.ses the appl:toa-
ti or1 should 'he ma.de ·thex•.:h Eu·c ·the wr:tt is 1ot 
right for the co:mmcnwealth &guiast cine who usurps 
or a1a:'!.111s tranchises cu• 1:i..be:r~tie s,; ' -;} •;t- 'h~ And ·che 
attornei~ener>al as the constl,tuti.ont:i:1 -law o:f.t'icer 
ot the state has a ,vide disox-etior..i. not, Ollly irl -

__ dete!'min:tng ·the oct,aaicn tor the writ but; also in 
seJ.:eotir:t.g th~.;;· t;rib'unal :f'rom v.rhich it shall issue~ n 

stfltad, but Ell.so because Mir..n, St .. 1941!) § § 546002.1> 646405 (Mason 

StQ 19217, ,$§ 9287-9 9289}, relate to oro.in$.ry suit$ or a.ct;ions., not 

to - the special. or ex:tt>aordina:t)y p1:•oiYeed.ing of g-ge_ !!!:1-:ti-l"~~.El'- which o:r 
:l:tu terms :requlres that respondents in such a. case show.I> be.fore a 

c,>ul"t of oomp-ete1·l't jurisdiction at a. stateo/4ime and pJaoe designated 

~n the writt- ''by what vvarrantn the'Y exercised the power.; clai:medc 
.. 

. .:tather, in its form and purpose;11 tb.e w:ri tis ana.logous to an order 

to sho1.'l · ca use,, 

31' Going di:rectly to ·bhe merits of the caae, the -q1.1estion 

presented is whe·liher the findings o:f the court are suppor·ted by tho 



'l~ -:v .:;, m1on t:h.:is qu:,~ation ~s pres.en·tHcl it is 
___,,_,.._ ... =.,,,- .!5•,c,.,~~---"'""'~~-w----..-n~~'"'·'"-~--~c-~'>ll'-W>,~~ 

Wis eonc't.:tr 1.11 the vi®u'!fl 0.1'.:pressecl by i,;he t;;.,.ial 001.;u•·t that the 

ave&· sought: ·to be inoo1.,po~atscl n:ruas ncL a.dap·t;a.b:tli tv .for village pur~ 

governmer. t" n 
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State of Minnesota l ~ ss, 
SUPREME COURT ) 

I, Grace Kaercher Davis, Clerk of the above named Court and Custodian of the records thereof, do hereby 

certify that I have co~pared the within :paper, ____ wrjting, to which this certificate is attached, with the 

originaJ OplJi:tion .. in re State ex rel J. A. A. Burnquist, Attorney General, 

vs. Village of North Pole, et al, #33237 

_______________ now remaining on file in said action, and that the same is/~e a true 

and correct copy ___ o.f said origina,.,_ __ and of the whole thereof. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said Supreme Court, at the 

Capitol in the City of Saint Paul, Minnesota, Oct. 16, 194'7. 

Grace Kaercher Dav:Ia 

J2?a ~. of Suprem.e Court. 

By 'a.I ~ 
{ Deputy Clerk. 



No. 33237 

ST.ATE OF MINNESOTA 

SUPREME COURT 

State ex rel J. A. A. Burnquist, 
Attomey General, 

Respondent, 

Village of North Pole, et al, 
Appellants. 

CERTIFIED COPY 

OPINION 


