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DEPARTMENT OF
NATURAL RESOURCES

RE: In the Matter of the Proposed Rules of the State Department of Natural Resources
Relating To Aquatic Plant Management; Governor's Tracking #AR 246

Dear Librarian:

The Minnesota Department of Natural Resources intends to adopt rules relating to Aquatic Plant
Management. We plan to publish a Notice of Hearing in the September 22, 2008 State Register.

The Department has prepared a Statement of Need and Reasonableness. As required by
Minnesota Statutes, sections 14.131 and 14.23, the Department is sending the Library a copy of
the Statement of Need and Reasonableness at the same time we are mailing our Notice of Intent
to Adopt Rules.

If you have questions, please contact me at 651-259-5092.

~i~
Steve Enger, Coordinator
Aquatic Plant Management Program

Enclosure: Statement of Need and Reasonableness

www.dnr.state.mn.us
• AN EQUAL OPPORTUNIIY EMPLOYERC: PRINTED ON RECYCLED PAPER CONTAINING AMINIMUM OF 10% POST-CONSUMER WASTE

This document is made available electronically by the Minnesota Legislative Reference Library as part of an 
ongoing digital archiving project. http://www.leg.state.mn.us/lrl/sonar/sonar.asp 
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Purpose. '., .' ,
, "TIle Dep~ent.,9(l;'{atur~ )l~o$'~es:.(I>:NE.-), D.~yi~io~of.EcologicalJ~,esourCes· " .
admi~sters a diverse 'gfOup:otrtiles.·g6ve~k:natur~u' resotir~e:S .. The'pnmary:purpose ofthe'
aquatic'plant management {APM}rU1es is toproyide riparian .andowners access tc? open w~ter~
while protectjngtheaquatic 'habita~:and water qualitY values provided by ·aqliaticplants. III ','

'/' recent·years; invasive ·aqlUitic plants have,pos~da:dditional ma,nagement 'challenges that the APM '
, .'.. r.ule~ .~eed to addre~.~.;:1A~'p.topb.seda1:~:~n~~!$.~tb~~x~~tq1~s~.addr~s~;~'nUD;l~ror issues

, . related to~Mindudi~g: .APM.activitiesthatmay.·be done,\vi:t1ioiita pennit.,an,d.,thatrequire 'a'·, '>;,'

, ,pemtit; prohibitedme~~~,·9f.aq~~~;1?1.,~t~<?l.1~?1;,~ri!~!i.a ~d~o~4!ti.on~lor.AP.'M, permits; .' ' .
. aqua~c plant contrC?1 reShictions;:P1PM,p¢ritiit:~'pp)i¥~tioiftequii'emerlts; AP~ P~n.;nit ~e:V,ocatiQn;, '. ;,'
variances for APM permits; commercial,harvest ofaqu.atic plants;'and. lake v~gefuiion

manageinent plans (LVMPs). ' . . '.

" .~~tincationtop~rS()n~'~;liteJ~¢l~$~"6f:~~t$~~'$':~'ff~~~d,:;b* fli'~ 'Prpp~~ed:;~ni~~\, . ".._
"' ::. A "request for c()mmeni$;; was·.publlsned-ihthe Stat? )f.~iist~rbh:Dec~mber.'19,2005. "

The 60-day~c~11lm.eJit period ended',on Eebrua,ty;:l7, *;006~ :nus notice des~ribed:thegerier~l,. '
, a.reaso:(the propo·sed.J:.ll~e mn,~net:rp.~nts, lh~ pefS'o~ :afi'ected.by the pr0l'0sed:·rri1~s;;at,i~the, .:', " :'
statutory authority fQi tp.e:proposed:ml¢s.·.A copy of-the request f~rcomri1en~ ,and a.cover l~tt~i"' ..
~. sent to petsotisand as.soCiatlol1$ who have reque$1ed to be notified ofD~iu1emak:iQ:g'as

.proyided by Mimi. Stat" sec. 14.14,sltbd~, Ia:. lii addition,'a copy Qf.~e req1,lesffor co:inmeri~'
, ,andacover letter ,were sertt to individuals.and·orgamzations who.eQuId be affected by·ofwouJ,d··

'haye iIiteiest in the,:proposed;rUlesincluding~' the' approximately:3;900,indlvidha)s 'w4oreceived " ,
an'aquatic plant .management perinitin'g005; indivi4uals With cOmlnercial aq1iaticpest c~ntrol .'
licenSes atid commercialaqitaticplant harvestpennits;coriseivationdistricts;aquatic:- and plant:-, ~
related professional societies; watershed districts;, and conservation'and envirotune.ntal ,"

. organizations:, . . ",: ," ,." ..

.In the request for com,ments'the DNR~dicatedthat it was considering changes in the
amount ofnear-shore submersed vegetation that-an individuaJ.property owner can controL The,'
DNR receivedanum'6er ofcomments regardi.n:g ch~ges'inthis provisiq'li,including: , .'

• . 14 in favor ofreducing the amoUnt ofnear~shore vegetation removal allowed and 26
opposing a change;. ', " . "

• . tWo p~ople ~?dicate~ that lilk~s~oi~~rop~rtyowners should be al1~vved t~ restore their
shorelme to Its preVIOUS COndItion, oefore plants'became a'problem; .

" . .
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.• tWO:Qrganizations~.theCarneU@,.;Marine.Wiltershe4 District (GMWD)?Dd the R~sey­
Was~gt9n Metr9...WatershedPi'stnc~ <RWMWDY,stip~rteq inore Strlngenfrestricti~ils:'

.onthe',a!il0uiliofshdie~~~, .fr~nt~g~ aJlpwe<f fo.r:~Q~~or6f aqtlatip~!im~~.· .'. .... .
• the.WWte B~ai·.L~e~ C6pserv~ti9~··j)istrict(WB:t.c.D).sUpp<:?rte~l restrivti~D$ on the .;

amouD.tof~Iienlic~·~d·m~.c~ani~a.t·cqntroral~owe4;~ ,:: '. ,: .'. '.. ' '.' .;.' .:. . '.
• '. twQ,organir.a~ons, ~e.¥inDe$QtaWate,t;s~.A~s9ciatiQn (M}VSA):a#d.!'4iImeso~'~ for'.' '.

Healthy Lakes (MHL), and one mdividualsbited that ,reductions incoIitrohvpuldreduc,.e.. , .
the economic vah:~eof1and surro~dmgthe lake;. . . . . ..

• , tenpeople'stat~d that.r~s9i1~~ p~;k' d~stP~ts aIldpubli~ swi~m.ing~aches,sllol11c;l,1>~ '.
.aliowedgreat~r l.iltituqe f9J:CpritiQlofpI~~; gr9~g iIt,the, neat~~hqrearea:(fQr in~y . .
ye~ the APM rule$ hav.e. allowed.greater latitiIcic'fQr '~9u,~tic plant eontr9l.41 public. ,.. : '. .
areas, at r~sorts; and coridominiuins,·and t'he'prpposed ~e~ ~puld cont.inl,le,this : '.,

"prac~ic~);: .,": .. ,' ;"," '; ". " ,'.~> .' '.; .... ;":'" "', :.'<:. ' .. '.
• .three people'felt~tthe' iIliIilmum.width :0£thc:.:contr~l are.a;~hol:l1d)e .5c)Je~t ..,a;nd' th~:.

maximwn Wi<Jth~ecre~ed.to 75 feettOf.prov,id.e.niore·~qutt,able\~ol1tro.l~;·: :,:,'.' ':' .'
e, one,.persQn statedthatbeuer s~dard.s. a:r~ Iieeded::to:-d~~Uie when~ ,iiripediment.exists: ' .. '

. 'oocl that:conti'Ol-:,s~ould not be lilloWedfor.aesthetic: .reasonsor.:personal..ju.co~venience; ... ,'.;';
• five people commented tlul,t ~e" amountt>icontrQLshould 'he'based'onthe J:-atio.,of, .. ,:. '. . ..

developed to undeveloped property and include 'criteria for bottom tyPe~iilvasive species
'aild,~w~terqu$rlity;.:,>.:., ,,''';';', ,,",<;:: .',. " ,/ "'::": .".' ."::',;:,.: ... ': .. .-',; .. ;:..... ,...'.. :' ,

• ,fiV~··peoplest~tea ~at laI<e;s m'tiiffeieh{itre~s of4he stat~'reqwt~'different:,tules;" ';'.'.'.:, ". :':~ .
•... on¢ personco.niiilerit~:ihat·nlllltiple]~toperty~()WnetS:slio\ild·~requii:ed·to use·1J:i. ..... :,,'

common accesschanilbl;'not the eurreilt approach whete·one·channelisallowe4 ·for. e~ch .. , ' , .
'property;' ' .. ' ~" :." . '.. , ',,' '':':. ,'., :.,: "':;" '

- "one person: stated thatslllall areas ofmechanical control 'are,}jot harmful; '" . .
. . .•• o~e,person stilted'that pennitsshqUlq be mqre generQus 'ifthb'bWri~t'·s~i.foieline\:Viis left:

.n~~!;·:. :....:,.. ;:':'~:<:.";'" ':",:""':':;""": ':,>:" '" ,',.
-one person:(eltthahi 'taX 'break for natural 'shoreline would encourage less platifre~oval;' '.'

,ail(j' "., .'.' .' , :,.' ",,;.". : : "::"" '.:" : :,: .. ~'.:: ;':".','" '.:: ,.,.: , ""

.- the NatUre'ConserVancY-supportsmor~' susiaihablemanagenierit t~pr~seiV6ari4 ptote.cr ,'.
'lakes and indicated that th~re should be careful regulation of '~conveniencedestfuctibnn

. "

of~quatic ,yegt?tation, . . .
", . "', .. -:., .;. ", "

.·In'the~eque~t,tor·coiil¢¢nts,:thtrbNR.'indicat~d)hat'it'was cOil~iuering changes iil h0'V,'
"automated p~ant cori~ol devices" were ~efiried and regjllatQ'd:: Cbmnierits,regardirigthis',eh.ai1$e .
included: . . . . -. .'. ':,,' ,.,,'.. . .... ..,~.,,;' ," .' .•. ;~ .."

- the ~inneSo.ta: Ce~ter fqi Enviroinnehtal Aqv~cacy (MCEA) 'stated tbalfuese devices' ':'
shoUld be.bannedfrom use iIi Minnesota lakes;' .' ."... ,- :,: .' .' , , . • .

• .on,e p~I:son felt" thanb~. cm:rent fegmations· were too liberal iIi' the'pen#irtiDgofthese . ,.. :' .....
',deYl~~s;,~J1(J", '.' ,,'::';:':." ":.: " ..:... '. .,:"' .• ,';'..'.,... '..'.

.;;'. four people:felt that 'these devices should bepennitted':to'oper;alein largCf areas than, i.s ~ .:,.
currently allowed by nile. . ". . . , . ' .. ' .. -. ',' . ., .

. ~~ei1~ru1es,p'rO~i~~that .}itto~.al afea i'imits bn .aq~#cplant conti,ol co~ldb~ exceeded at the
cliscretionoftbe DNlt ontcertaih lakes in the Twin Citi¢s Metropolitan' Are~ ifUlat practice was ..

. '. ."' ". . , .... '. .. - . ..' .' ... ~ :. " . .. ';.' ,.", . ~" ~ .,
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,permitted, 'p~~r' t9 i~.76;'tii!~ ,prg~.1~i6~ ;~~9~:as.tli~ '~~9fatlier daUs~;';'Th~DNR had
indicated. before m.d ~Urlng the:request for' c9lfurients peri04. tl:i~t' it woUld-like, -to ·'t~Jiminate 'this

. provisi<?n. The I?NR'received seven coiiuil,~at$~rr(>in peppk'fusuppoIt of.ell.m.matIDg the', .•
grandfathei- C1ahs~ 'ahd-11 comrhertt8'frorii re~td.c:htS·of~os:e··lid~es ·where.the'~dfa1herclause"
appli~ that were opposed. to elimmatiligtnepfovlsiSi:t:"TheWBLCD stated iliattheY'were' '.
neutral Withh~spe~f to 'ellinilul:ti,t;1g 'the;:griuidfat1iet'prp:Vi~ldn -aria:ilie"RWMwD~w~ .in. favor of .
eliniinatihglllls·provision. _ ,; - '. ,.. ~<.'::, ..,>' '. - ;.- ,..-.: ;.:....' ' . . '.

1\; ~~. ';. , .:...... ~".~'

The'DNR; received: ii~.coimrien:fs'iegMaing:t:he· me'&fpesticides!heibi~id~s ini~~s~ -'
MCEA prbposedth~f there should-be' strictandiiniitfugcdteri~fofremoyal ofaquatle vegetation
with pesticides 3,ridili~tthe'use'(jfherbieides:f6t the:'C9ri.troto~·liw:asivespecie~(niaybe.·' -,"
appropriate. MCEN:atso'bblieves that Nati6rialtp-o~titiotfDtllcharge.Elimin.~tionpermj.tsaie . .:.
required for.pesticide ~pplication to;public waters. WBLCP. ~tateclthafmethod~ 6fblat:l}{~f(non •
.seiectiveYct>htrol:oraquatic,plarits 'shoult(riot:be·al1ow~d;~ "An:iJidi'v.i4ual state~[·that DNR'shQuld.
'continue -toanow t1wc0i:l1iQlofsWitnmer-~s itch-~'OileperSon stateClthalherbi~'~de trea~ehts. , "

. should'not·be allowed:until after: a~ertain date:to 'allow;,Y0Uhg--of~ihe ..year fJsh; to:find:shelter,1n ..
: plants ·and::ehst1re 'HeUer suMv.aL .Th.e CMVlD.:s:til.ted that'siitcUrt8fus" shoUld·;be· reqmredto . ,
preven,~pesticlde drift outside :of-tlit}·pei:nUtte-d?-area: ,<,", .: ••'':.'':' .: ;' .. , ". "0' . 't": :'

. - '.. ... '. . . ', ..
' .' ;.; •. '~';". . '." """,'. !.' ·.:-L~ .. ·.~.>· .. ·:·· ..;~·::;·~·:.t.·!.·; .~.: .; :.:. \ . .~,.J... ::\i':'~' .~;

. .In the request for.cQ);nm~nts, theDNR inclicatedthat it wasconSideri*.grpl¢.::¢h.attg~_s'to.. :.
spec~fY criteria and condi#.onsfor~~. vaP.an'ce.pro~s{tto\¢.?¢ceed: a<itiaiic'pl~t ·Qi>titr6l;limi.~; to'"
help address· the t:br.eat$caused.~'y, hwasiYe.;aquati~·iPl~tS.:: theD~.t."~ceiYed; 16,cop;l.:yient$ ·in·.
,fayor;ofchanges :to the variance pr0C.~SS t~·:.!lllo~:grel3,ter,{(~p.trotpf invasiV~'sp~cies :anq.,nvc·· ..
conimentS opposing a varian:cere~uirement for invasivespecie~contr,ol. .' ,;' •... ,

'::.:': Th~ .QNR: a~~'r~~~~~~.,1·8~,~~~~·~~~J:'~~,'Ut~.,!~~~ii~£~i;f.·~~~l~e::s~~~i:;S:h~~~Q!~~::
activities•. Sixteenpeople'commented ~atthe DNRsh~uld increase ~fforts.or elirilin.!1~e:' b~ers

for i,ny~iye species.control. One, indlviqAAJ.sta,ted,~at. it shoiildbe i}lega,Ho .)l1ovebp~ts '.. : : ..
, ;betw~enwatersiilfested. Withinvasi~esPeCiesand thoile tpat are·rtot·1Dfested. "One perS611' , " '..

. conunel1~~d tPafe}{pt~cs (invasive·s.p¢yi€:~s),arenQtkiningiak~$ ari~the D~R should "~~tn.ature '
take it!}c9.Urse·.t~,.,: " .. :' .' .,:. .. :;~.:: ',: : ,;',' ':.;':. . ;';:. ,:,,'; ,.::,' : .., .

'""

. In addition to comments related to rule changes being co~ideted~ fuere'weie geheral .
statements thatdid.not.apply to -any spec.ipc partin therutes.,.QIie pers9n co.mmeJ)ted ,that:*e
DNil:nee9.S·~o.. P!~tect chlz~~ rights notJlistriP~aD l~dp~~s:#~ts., two Oth~r¥,~t~~~at_
the DNRneeds to protect la,keshore and educate homeowners.' The MWSA and three other :,'
people co.mmerited.that~~ r,ule r~yisions: dp' no~address runoff ari:d.nutrient pollutiop.... :Th~ , ..
MWSA; MHL~ and an individual commented that.there was ho.'scientific evidence for,the '
changes b~ing p~opo~ed to the APM,fu1es~ Eigh{people'-kated~at th~c'urren~ ~'~e,:by.case ' '
evaluation otAi?M'permit'~pplicatiorisv.ias ",orIdtig weli and 6b~geS to' the 'APM'r.ulf:s were

, unn.ecessary; Th~ C~W:D. stated that~~re sJ,1ould be aproceSstp notify watershed districts'of : .
.pemiits issued for waters ill their district: ' . : ... '" . .-: ' "".,:. ' . :.'i . . .

. . . . . ,
~

" . Anotice ofintentto adopt roles with a public heanng will be ~ent' to the s~e'individuals
.and groups' Fha received tP-e requestfor:commentsanq to additional individuals'and groups who
commented'after the request for comments:was published;," Thenorlce'wi1i'h~ available for' .

.. ' ..

'- .

. .~.'

..



The p~oposed rules also specify criteria for APM~ commercial harVest, arid. commer,dal . .
mechanical control permit reyocation..,People who control aquatic plants without Ii perron or . .
'Violate: the: conditions oftheirpenmtmay cause signifi~ant fish and wildlife habitat destruction -: ..

'. Sfatuiory AuthoHty : '. .. ' . . '. . '. '.' . " .
· . Statutory. a\$oIityfor the'proposed;fu1es is'Minnesota Stafutes,:section'l03G.615,subd..
3. . . ";..~'. . .': . . . . ~., . " .:: '. . .' ., ..

. '.: .. " '.\ .

plibiic.review and\o~ent onthe,DNR's IDtemej web ~iteap4 ~lllink to the proposed ~Ies
·published.hi th~.~t~ie R,egister..:The notice, p~opqse~ Rule~;"aiid 'SONAR win-be sent .to .' .. ,
legislatqrsas req'tdred Uilg~r Minnesota Statute~,section ~4.l,16. ,ADNR.n~wS r~leasewilrbe
published when the'notice ofintentto adopt rules ispublished.. .' .. .... . .....:

. . , . '.. . .

.." .

1·....

. ~.-

..

. .:
II. . .~. REGULATORY<<\NALYSIS' '. . '.

. '. . .' ..." .:." ," . . . .' ~_. . .,' .' ....

. : Description ofClas'ses ofP~rsoJisAffe.ctedby the Pr~pos'edRules: .
." '. Theprowsed rules affect peqple Who Qwnsh.Qf~line pr~p~rties that are'uffected by·the .
.growth ofaquatic:p1a.nts,hi&vidua1s:imd co~p~es)h~tcoptiol aqilatic pl~is for:hiteor hai'Vest .
·aquatic plants fo.r.sale:.irtreUdI orwholeswelpai:ketS,and recr~tioiialuse~··o:f.ptiblic waferi . -.
.d~cIUding.boat~rs,:~g~er;s;,·~~ ~U?l~tS'. .<:.'" '. :,.::....<. .' .' ,:' .•' ::; .. ' :. ." ..'" '., :_~

Probable.Cost~ to the Age~,CY or O~heJ:Agencies. from the ProPQsed·Riile .." '. . ..
~opQ~e~:chariges'lD ii~' ~480.03501 $ii~p: 4, item 'C, ~requiie the DNRto 'dey.~lop·l~~ '.

vege.uitio~ man,ageriIerit·p'I~11§. for.lakesag~c~¢d by'changes ili.that·subpart.· :'I1iere.wili.be ·:a··cpst :" .
.to develop tbese:plans~'buLit Will be accofuplished by existing staffaridwfll'nofincre~e:ilie .
operating costs.of~e DNR.·, . ' . " . ,

. ." '.Asid~ froD1d~velbpiiigth~ 1ake\ie~eiatiorirh~agemei1~.·plaD~; lhe:p'iQPos~d .tu1~~ will' not" .
.·result"inadditio~alcoststo the PNR or other agencies. Cutrent costs~othe:DNRresult::· .
· primarilyfrom acl.ministration eftheAPM perinitting-programand' diforce~entof APM
regulatio~s. 'Costs are largely dependent on the number ofpeilnits,requested and.issued, and the
·amouilt ofenforclmlent 'effort~ The propOsed niies. wo.uld affect the: amount olaquatic" plant'·: :'.

· control alloweq under APM permits; but would not'reqwre an increasein permitting or .
· enfqrcementactivity., '.". ..;. '" . . '..

· Determj:il:~tio~.of Less· Costly,of Less Intrusive.Methods for ~chievi*gthePur})ose of the
Proi>os~d Rules· ,.... '.

. The proposed rules :would reduce the am'ount ofsubm¢rsed aquatic plants tharcoultl be
.: controlled for some shoreline property owners.:.Minnesota's lakes are .under inctea~rng '..

Qevelopmentpressure, which threatens' fish and wildlife habitat and water qualiiy (kelly arid
Stinchfield 1998; R~domski 2006a). It is not feasible·to provide adequate protection fo~ aqtiati9
plant.s without suitable permitting'and enforcement programs..The proi?osedrule.~ ate necessary .
~d reasonable to help en~Urethat lake'shore development does not degrade the economic,
recreatiQnal>andecoloRical values ofMinnesota's lakes. Although the proposed 11lles ~e more .'.. '
restrictive, they are not more intrusiye in that there are no changes' that woUld require permitsfor
activities,that arecui:rently allowed Without a permit., .....'.. . :'. ,.".,.

4
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'that "~mi' negati.~e.lY im~c~ h~t¢rs, ';~gl~is; and people' \Vh~~e ·b~h1e~s.~~depemfori w~ter:Qa.se.~ '.
. recreatioil~ Itisnece~sarYand r~s6nableiot the. DNR to have tiie authority torevo{(ePennitSto' .
prevent'nrtdue damage tothe'stat'e's aquiltic:res6~~S.·". '. . . . .... '. : ,....

, .."... :', . >.1 '. :,' ,".. ~. . . '. :.. '.).;:; . . ...:;: . . ":.'.:" ' ..

;.. .

.Description ofAlternate Methods for 4c~ie~g t~e Purp~$e of the·P..oposed~.ules '.' '.: :...'
" .The.prinl~ purpos,c ofthf? propos~ ~es is to.:allow rl.:pari.~Japdo~~ts~o:coi1tr~r·:·:;: :.: ~ .. ­

aquatic plants whet;lnecessary to 'get access to.:open water' for traditional recrciuoniU uSes;.while
protect4J,g the habitat ~d water quality values thataquatic plants provide. Tlie proposed rules :
are also intended·fo he.lp detennilie when:aquatic plant control.lipli.ts :;h~uld·be.ex..c~~e.cl ~Q.,help.
contl,'olinvasive aquatic plants, protect or improve aquatic resoUrces', provide,riparian actes$, or :
enhance recreational use on public wate~~ ". '.. ' . ...;;, ..', ". ~. '., : ~ : :.. :~ ,: ~.. ' ' ·,~ :..~v· ···:~r·:..:;;·

.. :. -.The:D;NR,haS programs to echlca'te:pe,ople,abcnidhe·vattie.or-mlvingnaturafrlp~iUian4. .
aquaiic '~egefuti()n Montish9tdme~;nid: to'provide!.te~tWCa1 :~siitanc~"aAd'gr~ts for pe6ple~ who.:':' .•
want to restorethefr'shorelines. Whiiethes~'pro~s m-e.firci.~.~·.ip ~piiui~~' ~4·hay~.h~~· ....:·';··
some successes, they have not qeen sUfficient to st9P the .trend'·ofdecliiiirig'hab,itat due to"~ ..... -: ..
lakeshore deVelopinenl(E,n.ge.l.and }ledecion 1~9g;'RadQmski 2OQ6b)•. ~tea4~Jlte d~mandJor·:
APM'peImi~cpntipu~s. fb.iti~.r~e .(Figure;i')~ :·iti"f~92rJ4'e:t)NR i~u~dFa~(j1.tt·: .ttOtht\.PM.';::: .....
pertilit!!; Ui2007·over ~~i,600permitS were :issu,ed.· itJs ~ece'ssaty,:and reasdil~hleJQrth(bNRto '" '"

.' regUiate:th~ 4estrUcti~n.of'aquatic piailts~:tQ ·ll.elp··.piey~n(further deterioi'tioh:of.a4tta#cJl~biti.ltr::· :and water q'·tihlity; . .... :.:' i'.' .....: .' •. .... . '''. .... ..... ...... "".; "":.' '.
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Prob~~J~ Cos~s~f~~inp!Yi~~;~thihe,P.ro.p~S~~l;lles -:; .._ ~ ": .. :.;'. . .
',' ..~e propO~ed 11l1e,change_~;p~ .~~~0~03~P~ ~bp.,2a Wo~~~~ecreas~ the ~ount.~f· .
shorelme,~lowed for supmersed aquatic vegetation control for some property owners ,~d wouJ,d
teq~~~ost ~ro.perly; o~ei:(~Q l~~v~'aiJ~~~lf:ofth~tshore'i~e' ~~~at¢~;. J1ll~,p~visi~n i~"
neqe~sar,yand. r~.9I¥tbl~. to]jteve~t ~9n~guouS.r~m~v~,.9f Ji~~~shor~aq~tic :pI.ants:~nloi1g
$tretches'9f.sho.reI~e .. Thjs·R~9yision ~1i<?t:uwre-¥~ cos~ Jofpropertyo."yners; howeyer; 'it, .'
.could 'r~~uc~ P!QfitS·pfb~sin~sses:thai.c~ritt~l,ag~~~ :pl~tS, fOI-~~ bec'au~~ ,it~l~.r~¥ce ~(' ".'
~ountof con:t:r~l,w.I~W~d Oil s-<:>rii~)ak~si¥ld.pr¢Yent~te~ptedcont}"ol:aIo.ng ~$~tiple, .' ,: ", .',

·proPeI1Y«)wn.~ts' ·sh()ielines.·:.Th~ p~ dO¢S,rio~haye:data tq qu~ijfY how niuchaqttatic,plaiit·:-. '
·conti6lbusmesses'.pr.ofits would beaft'ectedbythe'proposed :rules. . .. '.' '. .

~i'~pri~'td Ruies·Ejfect'~~:~a..m~t.op~r~ti~D~.,"·' ... ~···:::·· :.' : ,,". ..::
. .Jhepr6~9seg~~'es:woid&:ti9f~Ct'~f~#l~:.6peftiti~~s" ' '. " .. ',:'. .

,:'ne~~r~Pti~n~~t~~~ .~lii; Ag~~~~ c~;~~t~~r~~>~#~J~p)eiri~~t.~d:th~:p~n.ci:to Ad~Pt:~~le;: ,"', '-,
,th~lt EDiphas~~ S1!pep~.r :.Ac~ievem~Iif~· ~ee~~g.'t~e:Age~~y'~ ll.egulato.ry· O~je.c~e:and., .' '

'. ~axi~~~.FJ~~~bilitY,for.tlie ~egUJ~~e.draftf~#citbeAg~*cy ~*)\1.ee#~g .:r~e~e. ~Q~ , ': .'. .•. ,
. HiStoricallYthe'APM 'rlileshavefoeused'op aIloWiiig enQugh aqUaticp.laii~ conti'olto':" ;.: '

pr5iYid¥Je~s.oJ.lab,Je.access to p~~Jjc waters:.Wi!h~t tl~~~~ening.'tl1¢. wat~r qUfl,lJty' W1sl.h~l1.itii~: .' ,' ... '
valu~iP'ipy"ift.~4~y~q#ati_c;J?laiiis:··fI~*~~~~~~~Y~iy~::·~~t¥P1\#tS':~e'.~Rt~:~d¥g;:iii.M!i)ri~~~ta's' ..

· lalces WidtheDNR and ~ts cOnstituency areitl~~asjllgIYJ~o~g to'~~'~M ·iulesl9;bif.. ":· '. . .
a.daptabte. JOI:.l~~,th.~t~~ve..1}ro~~~~. "1~}~y~iy'e ··~9~~iicP1,aP~~·.~d i?"pi~h~jd~)~uhl~¢((for .
when ~o~ol:~es~~}qs ,:~hQuJ~ ,~~ .e~c~.~d¢~.: 'Jh~. ptop6~e~, 111le.~h~ge,$ WilLpelp10 J.11ee,t:th~ .
agericy;s.'~gwatQrj aria·niaila~me~t,()~je¢tiv:es.·.gy.·pr~vi(ji!1& sAACl~c'c.~~€1rnl fo.t: delerinitWig. :',

Wh~.~::~:uM~:o::1~:L~:::C:;l:=:1~s~::1~~~ ....·....
beexce~ae~.f.~r ce>htrol ofmV'¥!lvti'aqu~ii9jJlarit,s_,;b6pa~~. p~Y~~c.~' ajld' 9h.e~icat.g~~{l~~~$~~s .."

. . :·::~~~t~~;;.t~~~~~:tJi~~:~~t·;;~~~~~4i;~~~~~s¥~w#~.~h~~:l~~ci~i~~~~i:' ::; .... '.
, treatment ofEurnsi~ w~tenni~foil oil modera~~Iy .fert~I~ ..or.(Il~sotrophic l'al<es, in~y.temp'orarilY·. ' .'

'requce this'pl8tira,n<i'aBo", .n:a~iy~ pian.~s t.c>.~m~iii at'.pie~trea~e~t ley~* ()r.i~~~ease:Q\1ad.s·~~, et, .
,·al. 2~02; Bie~ig~rke.t at .iOQ~;CroYr'~met ~.~.~9~;W:agrier et,al. fOQ,-ry; On.the9$e~ haitd;; :: ",::, :.
whole-lake. treatments on fertile or eutrophic lakeS iiia)"lead to reduced ·waterclarity.ai1dthus,:' .

,··impe.4~ the it(estabii~hmeniQf~ativ~aqti?ti~pi~1S (Vi~ilirtg ~t aL·1997;)otliQ,v~n ~t:~t)~99;:._.
Valley et al. 2004): To enhance ria:tive.pla'nt~ and:proted'biodiversitY; ni~agem~~t s~tegies.··.~ .... ,
also need .to include efforts to reduce nutrients enteringOl.akes and'increaSewater,chmtY (Rybicki"
'and Landwehr 2007). The .propo&~d langu~ge fQr v~ances provides. fl~ibiiity'hi helpingth.e , .'.
·DNR andreguIated parties determine: Ifhigher I~v~i$ ofc·0J,itro!·Vl,iI14elpaddress. pl;Qblein~with
invasive aquatic plants.", '.. . . . ,

.'The, Proposed rules p;ovid¢' crit~ria f~r ibakuig:decisions r~~~di~g how nnich-c~~trcil t~·.·
allow. in an APM p~rmit These.~haI!ges mll heIJ>th.eDNR ~o meet it.s regu):at9ry obJe~tiv.es by ,

,providing more consistency In' how APM ,permit decisicms ~e ~~de across:~e state:' .' '.,,'
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. Consultation with the Minnesota' Department of F;~ance, on. L.~cal go"ernmentl~paets
.' In general,the proposed rule chahg~s will.'ri6t·Have~,a:~t:it?$t~iral i.IripaCt.,onlp~~il'·:.':"

goveminent..There· could be. times when' al~afg6~efumeiit: ls~aske(ho, m:itigatethe"a~v~r~e ­
'effects .of~ vari~ce.on ~qu~tic habitat, as prop~sed in part 6780.100Q, subpart 1,#em E. . .,
Neye¢ieless~ tiikis'.exp~ct~d to' be Very rare, b.eca~e:the PNJtwoUId'only granf'such··a vaihmce:~' ..
-nit 'wasn~ces$'~:'ahd th~~~ wa~,nb;practic~a1t~~ative.:;Iri~;n¢e~ssa9'·~(r ##so~~b.l~to.:-'~ :;' ~ >::'::::,
require rniiig~ti~n~~ ~o~e 'crr~tiinsllii1~e~ ,tpp~¢.~~ili':~¥.gfad1ti9~br:~ei:s.~ate'·s, aqria:tic,;re~qprc'e~~'! ;:'.... . . . ".~./ ... ' .. '. :. ',' : "." :",. '.' ,."... ' '. '-.. ~".'" .. " . . .

·D~ter~~¥i~ii-:it:jrirs~··Y.'ear to~for'C~~pijriBgw~th'P~~i>~s~d Rql~ W~ul~ Exc~ed' $~S~OO~'"
for AnY·Btisfuess,·~it~~~s Than 50 FUll~time,E~'p)oy~es '9r'AJiy-StatutQrY (}f a~J)1~'R.le·,·: '..
Ch~u~t~f~l~.·,wit,bte~$'t.haJl' to·:F.'Ull~~e F:~p~()Y,ee~,:::I., .:".'. .... ./, " ' ....,~~, ';:,::"'". :, .

.',. the'·fci"os~d:riiJ.eswoU1d n6tdrreCtl' iiicr~ase costS b'·more.thful~'$25 OOO-ror smlill :,":'j:: ";':..', '.. . . '-...P,. ,--p " ".... ' .. " .." ",". ',...... ' .... __ '''.' Y,' ,.. _." .. , -ry -' .- ,,. "--'.' ,--' -", ..... ".. '. ." "'<-- , ''','' ". _"

·:busine.si.6$;·but' could' r~auce"profitsf6H?#smess~s' that cd.httol~quati(d)t®-t.s Jof'li.ire~l~ecaus~::of.:- _:.' .'
the prophsed'(:htmge t~ re.dlI~ :i4e am~~)lJfi( ~f su~m~isect aqu~tic yegetatjon·lt1iit-a sl:ior~l#i~ '.:' :;:'... '.;.
property owner'c'aii'confroL Curterit'ruIdlanguage allows cdntrol ofstibmersed aquatic' . ' .. ."' .f· '.

veg~~ti()n: Ql~lfll!O lOOJeet Qfsh.or.elin~fQ~a.pr,Op~l:o/.PWA.~r.(p.-~: 62S.0.()~SO~~upp.; 4,.itepi. A~)~, .. ' .~,:.,
Th(rprop~se(rchange# t<falIQw.G<intrpl 'ofSt;,Q#ie~~~ aq~tiC'pl~tSori:uIilQ:J0.0 -r~et~i48.1f)he:.- . '.
person's'shoi~lliie,\Vhicheyefis'lei#(p,ah628Q~03:5()~"i~bp~"la)~:13Us1)ies~~stl)atc~ri.tr~l~9~tl~:::.:'. '
pla:n~ror~~~e':~oi:e~iJ(~ly' to be~hle lO.;90l;l~6l10)ige.i:~· ~t~M1pted" sfte~~e~ pI ~~~i~li~W:': ',; .:;: .
under the existing rilles than imdet the pi-opo'sed' rilles. The DNR <;!Qes 'not have in(oqnatjpri t;hat..
'would allow it to 'estimate .the am.ount ofpotent.ial pr9flt loss' the p,roposed ~es' inay cause..for '. .- .'
buSih~sse~ '@itbontrol aqU.ati~ plants. Thepiopos¢drilles areil~ces·sary~rid.reasqnable·to ..;". '.; .
.prevetlt lorig stret~l1~~ of sh6ieH~e frpill 'becoinini,4enude« ofncar-shofevegetat1.oil,' whiGhh~: :.'.
critical.i,mportance as aq.Uatic habitat-(po~' et.ar.' 1986;Bryan and Scamecchia 199~). See·the· ": ' .'.
rule-bY-iule analysis for pari 6280.0350, subp. la for a-m9te thorough discuSsion ofthe.need,and .:
reasonableness ofihi~ p~9posed chailge..' - .. "., ..~..,.,. . .. '
. ",.. . .' . .. ... -.. . ...'.... , . ",

Probable Cost, ordon:s~qiience or-NotA(I()Ptb1f(tl1e.pj.op~sed itMes .... ..'- .'. . .' '.... ' ,.
The major consequences·ofilofiicloptmgfue pr6posed rul~.s ate: . . , .,

1) . necision-making criteria used for APM permits' would continue to be ambiguous 'to the
public81ldDNR field. staff;. resulting in .a lack ofconsistenc),:' in.howAPM;rtJles are applied.
across the:state:" .' .. '." . ., . . .' .' .. '. . : . .

, - .' -. .' ,-' -' . .' , , .

2) . .Control of-riear-:shore'submersed aquatic.vegebltiOn WlUincrease on developed lakes, to-"
.the 'detriment 9faquatic habitat and water quality;' ." , .. .;.' '. -.

.' .' Th~'proposed ri.u~s also provid~ Iiiore"~<iaiiee;ior tn:e.·developirieiit' orlake· vegetati.bh:'
manaRemeritpl~~' <tVMPY-io~facilita~~ ·p3ithershiPs··b.etwe~rith~.,PNR aD.~ l~e sro~ iiI· . .. .
managliig'la¥es:': CUrrent niles allow'APM pei'niits to:OO issne4. ill a:ccor~¢e \Vith tvMPs'- . ..

.a:pprov~dby tlie'DNR and lake'groups haVe')ised tlle LvMP:prqce~'s td'obtB.in.varjances.:fur AP~r . '.
'pei'niitS;··:aow~v.et; some' groups 'Ilave iiidicated)tmt:riiote#anty is nee:ded as tq .·:What is:reCJ.t#ted.·:~ , ;
ill an L\TMP'~4 .tlie'pi&po.se,driiJ~s:~WI·WbeJp:tb doJhat. It is ·ne~e~s.atY:,imd reason~bletoa1l9w\:. ,.~ ..
an LVMPfp'IDi!deAPM pefinit de~isiotis,.be~~e it encom11ge's f~egi.oups to'establishhik~ .' .':"
manag~t#~p.~:,g~aJs;·~~dtess:.\u1def,~ng prQ~l~ffislik~.·wat~fq~.litY m4 lan,d ~se intlte' '..':-> ,',:.:.
watershed,' arid developmomtdritig]jlans tci help 4etel'IiiiU~ .ifpJ;QPosed acdQns are si.l~cessfut' '; ...::-'; .'
. .' . '. . _~': .... .' . ..'! ; ,: ..' '. . .... ;. . ..~ '.' ..•. ... ' .,':. I: ". ..
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Introduction. . ". r '. .'. '. '. .. '.

, ·A.quaticplants grokngin p~blic wat~J;~ are o~edby:th~:·state(Mmn,.Stat.1·sec~~4,O~n; :.
BUbd', ·1) and tht!ircontrol. haSbeel'l. regulated bitli~ Dl'ffi.·slnce:~e1940~, Th((origin~ pur,PO~e ~.

ofthe program was to allow s;horelin,ej>roperty 'o~ers to rePiov.e. aquatiC plants where .it~a~ ...'.
ri~cessary to gain accessto open water, while' protecting the habitatarid water quality values that ..
aquatic phmts provide. In.the earlyyeurs ofthe.program~ t~.eshofe development was more .
limited andI¥stic than i~ is today, making lttelativelye~ to hala.nce the. needs:of ~oreiirie ..
owners with the need .to.pJ;oteqt.aquatic pl~ts. '.In addiiion1invasive' aquatic plants had not yet.
become a major natural resource issue, even though curly.:,leafpcindweed arid other nonnative'
species'were already present f;Uld' ~ikely. spreadingt!iro1lghout~ state,

\

'. . ~. ..' • • . "'- • • :.;." .' ;" I • :

.Scope··' .. :'. .'. '.. .>. .. .: .. ..,.'. . •. ...
Areas covered by the pr6posed rules include the··following: ..

,. Definitions; .
• Ac.tions not requiring an APMor..c.omnlercialharV~t pennit;
• Ac.ti~>nsreqUiring~APM.p~it;·· ,:: .. :.':, .:.:'.':-' . '.
• Criteria forissuing APM Peilhits;' ': .' '.: . :,': . '.... : ' ......
• . Prohibitecl APM activities;· - ". ',"i,',: . .

•. '·APM perfuitcori~itioris; . .' .' ~; ..
,.Sl1ometsedaquaticplantcontfoi·re·smcnonsi "..' , ,'.
-; ,Aquatic pl"ant~controj in,",offshore,areas;:' :.: '," <.:.;~:... ~~.' " :".\-.
.•:···Resmcti<iDs:on nl'echamcal contfoiof.MuaticplantS;,·.

'. '!t . Resiiic~ions·onpesticidecOlitrol.ofa~tic pi~ts;
:•.'·::Gr9.~P iWNLPi~i{appiic'~tiotis;.,.. :. ":~:": .... ">

.• "Dtiia~i~n ,0fAPM permits;
..Commef,9ial ~arvest of ~quatic.plai1t~;.·:::' ':

.• A?Mpepni(reyoc,a1i~il;t~, ','.
.A.PM pennirv~ances;' .
•. Lake vegetation management plans; and .

.. ',. Penalti.es-for.violation of"APM rules.".. . . ..~, ...

. . .'. ( .
3) '.' S~bmersed:aqu~tic pl~~ C()ntrol~ exc~~ offl.1e 1j~~:r:al~ealimi1:Sonthe '~granqr~th~r

lak:es~"could:res~tin fmthet declines inaquati~ habitat ahclwater:qual~tY apd.eliinination of .
someJishspeqies; ;..; . . . . .. ". . ..,. .:. . .:' .' ~.. .... ..... .. '<

4) Rules·wo~d cOJ;ltinue to provid~.ln.ad~\!~te ~~c~"on revocauojI ofp~~its.for people' :
who violate APM laws; and .' ,. .. ..:" '. '. .,.'.,' , '.
5) . Rules would continue to' provid~,imJd~quate ~da.n~e··on :w~eri to, allow,varianc~s t~ .'
·addtessinvasiveaqiJatic plants andotheHsSues,··.' . . .' ' .. :.

Diffe~enc~s ~Be~ee~. the Proposed li~l~ ~Dt(E~isti~g'~e~er;tl ReglilatioD~, .
. The·p;.<;>wsed hIles do.riot conflict:Withfederafre.ID1la~Qils·,· ...... .
. ."."" .. '. ::' ..... '," ,": .. ' ., ,'... .:' '.' "

'.
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. . '. riev~loim~~~~ pr~ssures have .kcr~~eet on:.Miimeso~ l~e~, With more' d~ellings. peilake .
each year (Kelly &. Stinchfield 1998). As Mfunesota's hikes have been more impacted by
increased shoreline development, watershed alt~rations, andinvasiyegpecies, APM issues.have· '..
becl>nie::h1ctcaSll1gIy' compte" fu}<f'baralicmg:the desires :Ofshorelliie prop~rtY owners ~th the .
need to' p~ote~t aquatic ~bitat has .become.~ore challenging. ·It is necessarY arid reas~ma~le to ".
change'existing APM MeS' to keep pace with ehanges.,O¢clii#nlfCin Miimesota's ·l~es.,· ".. .. '.

. . .~. ,: .:". • • • ". .' . • ~: • ~ I :'::'

It has'IQng been Iroown ~hataquaticpl!illts prPy.i4e habitat ·fQr·:(ish.andwild1ife:as· w¢llas..
·water quality benefit~';lUid ·ther~; is ~'gr<?Wing bMy()f ~#i<:lntific 'evi~~nce' t6.sUPPO~ this. stUdte~:' '. .

.' have.CQnsistently shown that fish abundance is greater ili vegetated habitats' th~.iri: unvegetated
· hilhitats (Dibb,leetal. 1996; Pratt· and Smokorowski 2Q03.; Wei et ai.}004). Aq,Wlfic plants . '.. '
provide fish. andwildlife with food, spawning, and nesting h~151tat~, 3ildcover from predators" " ;'
·(Dibble et~. 1996; Petr 2000; Valley efal~ ~004)).·· ID. addition,'aquatic plants ancbor 's~diments
lind sequesternutrients like phosphorous .and nitrogen, :thus recluc4J,g tur1?idity caused by . . .

.sediment and aJ.gaeblooms~~tr2(00); .' ',' ,.' ..... .. , . .

,'. I Loss ofaquatic plants·cana,ffect:the'cntite.lake ed)~syStem (Engel.1990; Wilc6x~d
Meeker 1992-).' The cumUlative loss ofaquatic.plants.co~pled'Wi~ ·nutri'ent.loading.can:"1ead'to·· .'

,dTastic ecological changes in l*es'diaractenzed.bY turb~dwater,little. to"i16rqoted"aqiUltic'plan:t '
· groWth, and disturDanc'~-iolerant fish species stich; as. bullhead an'c\~9arp; (Scheff~r:iindParPeIlter
2003; Egerts()nand DowDing 2004). Lakes ~n this state are·corrinion;inia.gqculm.rat~regi6ilS of ..' .
southwest Mitiriesotaand:are becoming increasinglY~0mn1:011Jnthe, T~Citie$p1etroPolit~iti .. '.
area. Near-shore aquatic plants, which are the mo&t :frequent taiig"etso( cont}:'ol:eff~rts by.. ' .
shoreline prbperty.own~rs, are particularly important as habital'·~or'YoUriR.9r's:t;nau',fish'(poe·et.'at
1986; :8ryanancl Scarnecchia.992; Weaver..~taL ).9.97)~Q4gQWg]!~;~¢Ys.:,s49;Y.(th~f·: . ....•.. .
shallo:wvegetated ~ays have greater spe~ies diveisi~' ofnotig~ef"sh,an4amphibi~·th~pyother .'
habitat types (personal communication;·pam ~erry, DNRnc));lgaine'wHd1~f~ biQ16gist)~,·. S~~ys, .,'
lJ-ave also documented functional ~xtirpations (i.e., abse.~~~ ofsp'e<;.i~s.~t8rge~~4sUrVeYsY()f"· .s.

· blackcmn shiners, blacmose shiners, .and banded killifish in severar~etr()~a,rea lak~$ that have i ,',

·likely 'suffered aquaticplant habitat degtadatio~ (personal com:niun1~atipn, Ray Valley,:DNR ... ' .
fisheries research bioloe;ist). . .

..,: .. " ......
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: .: ""

0'-'"'' ",

", ,

. '. .~

?
•• J ~

'. . ~
. £

;

.~

1
\.;
~
i

~
. ..' '.~

: ",

:."

: .. "

• "I • ," •• • .

. .Many species of bitds <md manmials are likeWise. depend~~t-Qn aquatic plants for £604' , .
·and nestingsites.V{aterfowleat the seeds and tubers producedby various'water plants (Bellrose: .'
,1976).' Aquatic ph:m.,ts suppOrt ,numerous ,insects and other aquatic invertebrates, which·ar~,eaten.·: ..
by waterfowl.(KrUll1970)ap.4are·lmportantso,-¢ces.of,food·<Prqtem) for laying. fenia1e~ '(Batt et '. '"
al. 1992:7-9). The"r¢productive success ofwaterfowl is closely tied to available aq~a:tic'P.ai1ts, - .
which'provide food'and cover fOI: laying hens (Bellrose 1976): ,-, , '. . .

. ... ~. ' .. . . '.. .

. , .t:meigent aquaticvcig¢tation]~rovides nestiD.g cover fo~ a varietY ofwat~rfOwl;·. . . .
shorebitds;wading birds and' songpirds (Beilrose1976). Theinusktaf, an'importantfuthearer, is
almost entU:e1y deperidenfon aq$tic.vegetation for food and shelter (Errington 1941).' ..

. .. . . . . ~. . . ~. . .' . . .... . '. .
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- ..
· absent.,·C~er.etal.. 0988) doc~en~edhigbpr Secc~·cij~k~are;nci~s. within a bed.of.. :., ...
· subm¢~ed plants, in,comp~sori 'Yith a locapon in _open water withoufplants.. 'J11e inipo~ce of

, sub~~iS¢d':plants' ill InaintaWfug water Clarity is retleQte.d 'iIl,QPselVati9DS :~! decreases in wat~r:' ,
,ci8rity folIQwjriglalq~".,wid~ redl,1cti91)S in subnie~edplaiitS.r¢s\il~~g·)ffom tieatment.wi$'. .' .'.
, herb~cidl:ls.(d'D,~l.1 et,.ro. 1995:314; We1ling,~tal.i997;Vall~Y ~(ij.20D(?)~·' ., . . . '

. . ".. . ~"" ", .' -. .'. . ..' '. . .

:rmp~ctsto flquatic plants' have clearly increased with the increase in lakeshore" ':', ~
development ~dQl$ki (2006a) .d~UlIlente<.l4i~tori~ decre~e~ ()f e~eJ;'g~rit all<l floating~leaf .

, ,a~tic platl~ .o~ .de.ve~qpedh.keshore~ ~~eso~..Ale)(~deret.al~.(2PP~) c.orrelat~4an' .'.
incr~ase.in)~U,iIl~developme:nt.with a:~ecreasein:~.9~d¥.·p~~t ~buila41ri~einYil.~s C()~ty. :'. ,'; .~'.
Wisco~rn lake.s.:The.n~ber$. 'ofpemiits, issued.t(j :colltr~I,aql1~tic plantsh,as ri~enconlinually' '
since the early 19~PsID?dis continUing,to rise eachY~~:~ig~». Ii)..1992, tbe~:PNR,isSue9 abOut. .,
1.,1 OO·APlyfpe~its ..,This JiUm~imCr~ased 'fro~tj,bo~;3,600.lti·2.o04 to <?y~rA,6PO itl;2007~, '.,'::'.>.. ,'

.. " ".. :"-;. .: ~:<.';.~ ..~. :' :.. ~_ .., ~ .. '~ :~ ..~ ..~.::':.':' ':';:'~""I':· .. " ;. : ~ ~,.~"; - ~ .._~ ~~.~:- .. , ..

~l~t1.Ie.·scienc~:documentiiig the h~bi~l ~4 w(lt¢rqiIa.li;iy V;~u~(jf aqJl~ii~.p'I,ants.is..·'·~,. ' :<.:
$'ong,·th~.~~lations~ppetween aquat;ic plapts.and the.a~UAdailc~ .. offi.sh and.otp,er Wildlife' i~ " ' ". .

. complex,and stUdie.~ p<>int lo.the '.diffiCulty in d,efini~g, a p~eQ~se't1'4'eshol~ it). aquatic plant.:. .. .:.: ....,
abU11dal;lc¢..>~t:Whi~hh~bjt.at qU?lity de~iin~s;,~' As.a:~~Ul~ :itis ~e¢essary aIid·Jie~oti_~pl~.to tak.e,~>:·
~~prec.aU1ioriaiYro_Mai~~ent~p'pto~l,1h'~. iIi se.it~BgliIiii~.to.~,aqAAti,c·pl$coniroi {R.oseJ1be~g" '.' .. :,:..'
2002; Vall~y 'eltil~" 2QQ4). ':This approach ~clQl(rW:l~dge~\~~t~i~iiC.l?l~t!(are. ~~riimt )labjtai...
and that cpntl:Ql Jimits need. ~o be coriserYativ~ to·aV9id n~atiy¥ ,impa~t~. to the state's 'public" '.
waters.' This nitiOri~e was suPPorted.in a ptevious.a~stra~Ye·la~j.¥,9Se'~s·report.wheri the' " .
DNR defended the current rule, which limits pesticide control ofsubmersed aquatic:plants to .
'15% ofthe littoralarea, eVen though scientific .resiarch.,h&d not .documented that.15% .was, the
be$t liinitfor alnakes (EXhibit1)... .'. , "." ':: . _. : . . ' ,'. '."'-'"

,. , It is,important.tokeep in mind that tile prhnary'purposein ailo~~.'.~~.~~ehii~'~ro~erti:· ,. ~ ..."
·owne~to c.ontrol aquatic plants isto"provide ~ccess to~penwater. In virti:t~!y.:ail q~~s.~:tlps. c~ ""
be done wi$out ex~eeding-thecqntr~lthresholds in· the.,e,xisting·ruJe andj>l'oposed rille chcillges/'

· . :.. • _.' .".. ., . . . .... • .'.. : . " ..•• ." _ . .'.... ' . .'. '. 1 . .~. '" .. ' .' !. .'

Therefore~jt.is.;unnecess,ary)opush tpe safe,l~tsofaquati~:plan~ ~q~ti.ol'and ri~k'q~gradatio~ "
ofthe state lak,e:; -~hen iSSlling APM i"eimi~s~' ...,.' '. '. . '. ' ' :' ...., ' '.' , .

. ," _: . .... , '. :; .
. , . . :".. :.",:.... ""!~':":' ..... ". :',,: .:. :. f •• :: , .~ :'.~_ '.~: '. :'. ': '.":'- . "'.:.'

. Invasive aqmiticphmts, particularly Eurasian watel1l)ilfoil and curlyleafpohd.vyeed,h~! '.: '.'
· presentyd-a4ditiOnal challenges to'the. APM program...Th~~,e;cs'p~~ie.s c~o~",p_ompete.n~tiv.e .
·.aquatic·pl~ts. and forin matsonthe water'suifl!ce 'that,hhi~e~.i:eCie~ti9naluse· tS~i:th .~d Bark.o
'1990; M~c}sen. et'al. 1991).'. Curlyleafpondweed die·s.otse~~sce~ iIJ,th~ ~~ly summer, after.. , . '.

.whichJriciease~.inphospb.orousaridalgaeblooms may occUI.(13,Q)d~.¢.t a~. 199,4; James et at. .
2002). :. ,. . ,: " '.:' ..... .:.-" ._. ,. \ : .•

As a result, there ate times'wben it~·b~nefi~hil.t6 exceed the '~iandai-dlirilits: of ~quatlc"
plant coritrolto'help managy invasive. aquati~pl;mts. A.t,$~ s~e.time,.large;.sc~le contr(jl of '.
invasiYe'aquatic'pi~tsjs stilla devefopin.g'science (Sk<;>gerbpe'and Get~iilger2006)and th.e .'
results:of,thisappro;lch vary c.onSider,ably beiWeenJak~s,.· Lflke.-wide cli~mlCaI conirol doe.s not'·

, erad.kate invasive &quatic plimts,bu~has temP9rarlly r.educed the ap\P.ldance ofEuijisiaiJ .' ." .
watermilfoil in some moderately fertile. (mesotrophic)lakes and':helped 'native plan1s to increase
(Madsen et al.· 2002; Bremigan et aI. 2005; Crowell et aI. 2006; Wagner et aL 2(07).
Nevertheless, this approach has led' to algae blooms and decreased water clarity with no increase
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jn native aquatic'plaritS itliei-tiIe'-(~utrop'hic) 'lakes that, hadsparst?'popuiatio~ ofnanye'aqtiatic
plantS prior tt> 'the 'chemicartiea~eht' (Wellmge(at1997;Va11~y eHiL 2()()6.)~' EveIi" irieases ;' ­
where lake-\Vide chemical control has b~ehSuccessful~,repeateci tfea4lieh~ hav~,be"~n necessary, "
usually Within!. tc)3 year~~ fo'keepEmasian w.a:temilfoil at a~ow level (Ctowel1'e~ at. 2006). Ni
a result, the long~terp1 effi6acy of cheni.ica! control to iilanage invasive :lil.£J.uatic"plimts isStiU ,',
being studied. , ' '.' . .

':.. . ..:.,.. . ..... " .

, " " '" 'Th~' DNR:co~id~#~d 'more'Ji~~aI :coritroiii~its', f~rhiV~i~e 'aq~~tic' ~~:mt~ 'wh~n
developing'thepropo~ecii1lle, chiiriges~ ,but U1tiniat~ly 4ete~e(fthat~s' approach wmf " , ,
probleni~t1c.~hi~ t~ the varietY,ofI~e:*es,. compleXitY of r.el~1;i,01?Ship~,betWeeri:naHve ,and,:" "

, fuvasive'~quanc prailtS~ai1(l risks to waterqu~lity'an:d 'habifut pos,ed bY' IiPeriU'contr~l.fueasut~s~ "
Where iiivasiyc,aquatic plants are p(eS~ilt, they'oilen ~cui\vith'illltive'plants andthe~~I~tlve", '
abundance ofeach vanes considerably. In some 'lakeS:, Etiiasiah waterriillroil oreurIyIeal''''' '
pondweec.1,ll1~y be ,present buttnay not reac~l'theproblem I¢v.ets,commonly as$oCiatedwithfuese'
',s~cies .. "Excessi~~:con:!roffu'these situationS'~U1d' 'c~ai~',th~'type :6fdfst$'b~cetbat',allows
invasiv~ plan~ f~"hici-eiise; ~t" the, e;cpense" ofmitiveplkts (Moyle'and 'U'ght i996;,'Ch~e'a.hq ',~. ., '"
Knight 2.Q(6)~"1P:isap~ thepote~tia1 for:.v~g 'resultS depCrid~g on lake fe.~litY,malce:"it ':", ,': '. '
necessaryan4,reEj:So'i1abl~to lo()li.'at eachl~e~ iiidividUa.11f~hen d¢teriniriihgit1llg1l'ley~ls':J~f: ',:', . '
aquaticpliili:t don'trot 'wotildbe"behetichtt" AS:'a'result .. the-:piOpos'ed::ru.res 'Use'~datd' eoiitrol:",- ,. ,:,' :

" thr~shold8' fu~t ~¢':~d~eWa~ve\md apptpprlate't6r ~bSt- Mhfu~sota:l~es,' ~~f~rri~id~tdf-~ \, ":"': ~';' ...: ..
varian~~s, 'aiia~ exc~ptio:nto ')itilttS-for'tndiViduat sh()relili.e:prop~rties to address:hig&et'l~v-eis:of;;'," ,

" control f6rinvaSiVe'spdiieswhere its\vairiu'ited.: - , " ' , ". " .' " ' ,. ,,';". :. . ..: .. · :' -:' "" ':' ::..:' .. '. . " ..".. :~ .... ,.. ..... : ".~ .' . . .. ", . .... . '. '.' :': ...~. .: ~ ':.' '.
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...

Su~p.. ~~!;..Aquaticpl311~ !ha~a.genie~t.· .' .~.' .:,'. "" ....: .' .'.. . . ,.,'. ", .
'. '~~:p~oposefchapges ~¢ intend~4 to ~proYe.;~a! and ~c:n~i Su~~~tive;. It is ,.',

· necessary and r~asoilable,to make graDimatlc41 improvemeiitS so th.at .laiIgiu.l,ge,fs.·consistent.an4
· more easily Understood.', . '. - -.' _. . . -', ".' ". .

Subp. 2~., AqUatic.i>Jant..ma~agemen(pewit~r!\PM P¢~~~. ,:.:' ",- ,.', ,.': .. :' 0: .' .,': '.;'
, ' ·:,,·thepioPo~¢d:c4~ge..is:i~~endecfto'~ptOv~'W#n~,~·a4~fis.b9t s¥~taritive·~.'~iis, .

nece.ssiirtand teasonable"to make graiiimatic'al in,lprovements so thafliuiguag~ {s ~o:J:l.sistent 'and . ..
more easily un4erstood. . - _ ." .' "'. ,'. .

,'. , 0'. '. ..' .', " • "'. :'. l.'.,:;:.'-:<." . . ..... ~....,' '. ..~.,:,
Subp. Zc..Aq~ati~plant.managelpent·(Ap;M)"7.r.~lated.C();nV.lCPQ~;f. :'. ',. ,.:'

· . , '.,Th~,propOseaq~g~. i~.tp.·a~.~· a~e~~~~fo!·t.lq~~c·:plant.~an~g~~eill (~M) :-:-,reIa~d: .•
convict~on; ,.It is 'Ii¢c~ss~ :iuid):e~()n.a~J~. to.defu1e·~stepii, b.~¢p:usejf i:s.:us~d in prcipQse~r , ',' ..'.,'"
langua;ge, inp~ 6280.0900 regarding' authoritY to 'amend and'revoke permits. It is ilecessiitytirid'
reasonable to use' this term in part 628(t0900 to make. the language les~ wordy and more' . '.
unde;rst~dable~ .'~. . . .', " .' . ,_. .. ... :. : " .
. ' .; .. :':"". "'.' .:.' .. :.~....,',.' ,,', .... >:.:.~<.,:, :.:,:.'.: .,:~., ...,: ..,.., ~":. '.:' .'\' .".:'-:;: ;:.:, .

Sub~~ 7.4~.'Aqu~~ep~~~t.:ii1:~a.g~t,n·.en~ :(~~ -.J."e~~~~ ~.~r~~.r~~?~~ti.Qn ;.: .. ,... " :,': .
" ., ".' Thep~RP9.~e~.~~an.~~ ~~":t'? ado a.~efi.p~~9p; f~5. ~~~t~(f .p~~t. x,n.an.;~g~PJ:.ent,(AP~:~ reI.~t,e~··._
pen;niti,e;vqqatiQij, :.l.tis.riece~saiy ~<;l r~~op~bJe.t~.dep.ne,tl$ te;J;1ll,;~.~ause..it iSU$ed hi " .

·proPosed IIDigiliige iiip~ 6280.()9()(rregardiiiga~thorifYto·~~n~:·?n:4 teyq~~pef$its~ lfis,.·· ~.>.:.
· ne~essary andteasottable .t6 usetllistenn ~ part 6iso.0900·to mRke'thc'iangriageless\vordy'roid .
· more understandable. " ' '.' , ".' . ;..,' ." .

. Subp.3; Aq~~ticn,~·~an~e.. ::. ~".' .:'." ,:;..c... ·• <": '.":":'~' ~ '. ",::".
. The proPosed cliang~'lsfIltend~4 t~.~rn,p'rove:~atap.4)~ n;6t St11n~taP.tive~It ir ..'., .

.necessary.and.reasqnable to mak¢ gifunmatic~imi>rovement!fsothat langtiageis'corisistent arid
more easily underStoQd. . '.. , . . .. ... -.... ,," ., .. .' ..:' '.':

• .,' • '. - .. ; /-" .:.. ," : •••: .'::. ~ " :. ~,., ~ :'" • .... • .:' ~ -:" ," ," .'... .. ..".~, .:•. " ",... • ';" .. e." '." ~-.. • '.' ":,'

Subp~3". ~ut9;h1~t~daq~atitplalit",c.(wttpld~vice.·,· ::'.. ...', ":' ' ... ', '
.' .', 'The pioP9sed,change.·i~ to C1aPfyJhe.~~illtibn()f~utonlat~d:aqWtti~pi~t,c9iitiof" " :•.
device.~, so -~hatit jric.hid~i;:'~l, ~~ch ge.:y.ice~1li~t are '~e.lf:-proWJledt:Jh~ ~uiiep:(defuiitl9ri Use~"" ._. "
,the term "~t~ri4~~,': :~hic~..~as :c~ea~e~~bigllitY. as ~o,:whet}ie! i~ 'iji~lu~e~:devices ..:th~io/e. '; '...
autQmated,:butreqty.re Occ~~lon~ adJustni~I,l~S by a person. 11je pr~po~~~ ;lan~flg~r ehmmates' ,.. '
the term ·uritendcdand uses theten'n "self,.picipelled" inste~d. The pJ;oppsed charig~sare

. necessary and reasonable to eliminate looph6res that coUld allow these devices to' be'· used '
.\Viihout the regulatory constniints, inthis·chapter.· ,,<

....
,Subp•.4.·B:Og., . , .... ' ',' ,

.. The. proposed change is intended to improy~ gr~mar apd is 'not substantive. It is
necessary and reaSonable t6 m'ake grammatical improvements so that language i.s 'consistent and
more easily understoOd. '.

Subp. 4a. Commetcial b~rVest

" "".

, J



;. \., :....

'. .
- The propos~c;l change is.to add ~ ~efmition.for. cOmW~tci~ ~e~t ofaquati6)lb~:The '" '

proposed .~hange is necessary ari.d reasonab~e to Understand other proposed chdnges in.th~ rille
that deal With'cQmmeiciial harvest." . . ,. .,' ..... . .....

.Subp~ 4c: Commereial m~chani~1.contr~l . " '.. ". :.:.,. . ..' .' ..
. . .The prQposed ~h~ge is lO'adcl"adefifiifion for eommetpi3,1 ineghanibkf:toiitroh)faquati~ ,'. , .,

.plan~: _Th~·piopos~4 'ddMtioh.1.s)i:e¢ess,fuy.and reasori~61eto··differentiflte:it· fr6m c6mme~ial'
harv~st~d.to ..updersfund.:~~stit1g·~et propos~d languag~#gulB.titig·tb'co?itiier.Ci31mec4~caf
control. . . . '.: . '.' ' ..; .' " .:. - ." '. .

, ...... '. , ": .....:. ... ; ·.:.;.t~:' -. .~: "'. '.. ;'. ~).:: ~.:

. .
Subp. 4b. C;ommercial harvest permit '.: ..... . .

·'I1te P1'9Posed <;:hange is to 'add adefimtioti for cOinmerci~'harv~~ pehnlt.:.The proposed ....
definition is neces'sarY andie,~Qnable "to' understand other propos¢ci"changes. in tJ,ie:rule."tQat 'deal
withpeririittm:f6tihis~etivity.· '..;'" ." . .' . .:: ,.. ' .'~' .' ..... .... '., .• ""•. : '.

- :; ~

••!-. ii
-. . . ,

"{. .~

.. Subp.S. Densegrowtbofsubmerged vegetation . '. . .. ~
'. The proposed change is t<;> repeal this .subpart.. The ~urrent ~e~tion provi,Cl~ a ..... ' . . j

qu~titativ~ 'descR-pti~h totde~~ 'groWth ofsub¢er~ed~¢ge#i:n6n;'which{s'licit ne¢ded be~us~? .". '. '.' .. ;
. proposed ritl~s. do ndrreq:ufre)luiJthi~ cqr1~tiQn; be'qwmtifiea ~~.the m~tli~qs:desclib~,titi"the.- .. ' .' \.... j

. 'defihition are out ofaale~ It'is'nece~:'and :reasonable to' renio\re',t'his' defu1ition'beciius~'·it d6es- .. ~':'. i
not, helP'.~~fcl~r.Y·.the·prQPo¥4 nues:'~.; ." :: :-,~ t .. ',(.-,; . :.~:.: <f: ::. ,', ~'., :':' 'i':'<:'T:" <:c·~::·::.:;·,~·;','..·' -. ~

" •• • • J ' •• ' • .' "•• :.:.:. • to: _ ,". ".:;" _. ~. ..( .••••

.i· " Subp. Sa. E:mergent-aquatfcplants. .', .. -;-<>:.:.~,
'. The proposed change is to add a defirtition for em,ergent aquatic plants. So~e ofthe'. I . _. . . '. .' .

'existing an~ pr~po,~ed .rules.pt~vide -for ~ff~r~~t reW.ati<:ms rOf, emergent ·~q~ti~rplanti;;·. '.:. ';'" .' i: .
there(o*e~ Ids ri~cess#rY:·andf¢~oriable·t9haye 4·~4e~rijtion'fqr.jpepi:· ' ..:, ~ ..~' ':: '.....": ..:., .'. :

". "1. - .,'. • '::,!"~".~' ".;.:: ~:'.: .~'." .", .,' , ~:"., .'.. :';..,:.= "'.. " . ~ -:." '~. :. ;'"::' .J :~:,~••:.~ .•: •

. ..
Subp~6. ExceSsive .algae bloo~ . .' .; ..: ..;-~.,. .' ,.'

'. .' The proposed changes are to make' grailWlapcl:\l,improvemen!s.~ ~1~ tvvqqtthe·.. .·c.

conditions that are used to·d~:6ne excessiyealgae ~lQom:·'()ri.t(c()~~ti6fr1~tlif:rttl\ie··s~cC)1i:disk :.,'
readmg,a ni~~,Ure 6f\.Vat~tcHiritY;J~t\yo re'etof1ess,'lj~t iHloes' Iio(sp~6irYihat'~~Jow-r.eading .

. is due'tb:·aIg~e...The otli~fc~nditiori:tllIks' apoti~fl6a:tfug'mats ot~¢ums,b;ut doesiio,t:~~cify tlie:' .'..
types.ofalgae,-'The prop()se~ 'languag¢'clarifiesThat1QW r~aditig~' are'<1U~.l9 the. a1g~e plooin:$CJ· .'
that the type 'ot~lga~is'p~IDikton'or filan;1entous. Thepf(:>posed ~h,~ges:ar:~ ~ece~saryati<1;" .. /, .

. .reasonable to' provide more:ci1anty 'to the eXisting defin,itioI{ . . ';. . . .' .
.... .. ".:. . :......... f'"

Subp.7a. Field inspection . _. '. :'.' .
The propo$ed changes are Intended to improve grammar and make language more... .

consistent with other parts ofthe rule, and ar~ n<?tsub.~tantiy~. It.is.necessa""y'an<1reaS<>na~le to: '.~
.make improvementS to. the langua~e scdtis:coiiSist~nf~d 'J:ii:ore easilY,'uhderstood: . .~'. .", . .': .'

"~"' •.•, • .•.• " .. ~:... .'. t ". '.• : .•• : - .:. '. .,. . ' .•.) • • . ' ':{ • . •

"f
, ...:. \

~

:1
.!
.~

1
.~

. .!

. .-
Subp.:7a. Fila~entous algae ." ,.

The.proposed change is to add a definition for filamentous, algae.. Some of the ex1st4J.g '.
and,proposed rules require that filamentous' algae be differentiated from other types ofalgae; •
therefore it is necessary and reasonable to have a clear definition for it.. . .. .
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" :

,.

Subp. Th. Floating-leaf aquatic plants, . .' '" ,
.The proposed change .is to add adefinition for flmiting-Ieaf aquatic pl,~ts~ .~ome 9fthci

" exlstingan~,p;roposed rules pr~vicJ¢ for differenfregulations.fQf f1oating-k~afaquaiicpl8Ilts;'"
therefore it·iS necessary ~d reaSortable tb: have'a clear ,definItion for them'.:' ...,.,: :., :. .
I ......" •. • '. _.' .. '.:' " .• ' . .' -. '. • • . - . .' . • • ~ '.~: .....

Subp.7c. Gtoup APM permit .'",. .' ' '.' .... ' .: -':', - ',.~.f·. '

., The propOsed change is to add·adefuiitioIifor grQJJPAPM p'~nnit. Th'e'prpPQs~d' .
definition.isnecess~,an~ reas~nable to'unde~d<?ther piQpOs~d'Ab.IDig~~· In ~e.rWe~at' d~a1·' .

· with gro~pj\p~~e~its.. . ' .:..':.:' " .. ,:'., : : ' '.,

Subp.?Littoralare.a.. , '. _'. '.'
; .The propOsed changes are'jntended to iniprovC? granimarand ::}l."e,:pot ~b~tiy~. ltis .:,'
necessary and. reasonable to make pmatical impf()vemen1$sotbiltlangUag~'is '90hsisteiiianc('" .
more easi1y:u.Iid.e~~9d; ,,::.-,., .' - '. .' . .. >:,: . , ",: ' -":,. . .,

: ...
Su·bp~ 9a. ~echanicalcoiifrol·. . ." : '. '.- .. " .:.~ :' .' .' .':" -.'

.' .. The propo~eq(lha;ng~jp':~s ~ubpittt is to,add a.~efi¢!i<?n_for.~'?ch~cal c9~1!Q~.,,~1?r:.,.;. ; .'
proposed rUle langUage uses this term frequently; therefore,oii "is necessary-and ieasonable:~Q .':;. :::.. '.,
:have a clear deflnhioll:for it. The defurl1ionspecifies that inci~elitaJ damage· toaqu.ati~ 'pliUiis .- ',r .::,-

caused'by watercrai;l: ~velingto and from operi water, .c.oIIlIJl.¢rci~ll1aivest ofaql,ui~c'plants; .', .
ttahSpI,a.Iltjpg··~ua~cj)i~~~·~oVWg a.l)og::and,harvesi'.~fa.~iia~(i'pfantSJ9r·pe#~~~'use. ate n~i:':' ,

·il:lC1ug~d ..iI(~e.d¢fuil#~h ofnlech~caI: CQ~trQL' It is :neces~aij,.·~a-reaSonable·,~9 ,~lanty' the. ' .'
defimti~n ~th,these·¢~¢ep.tl~~ to~make' stii~ -tJia,tincid~ft.ilboaliI1g:actiy.lties: are'h~t¢Q~~d'
to,conStitute)nech:tmicalc~ntrol,of aquatic. plants and ~to ayqiclbavihg'Dlech~·~aI. c,on'h:oi :: ';',' '.
restrictionsij1Part·6ZSQ;0350;·st1bp~ ~ :411ipprQpriateiyap'p,ii¢d't~,·th~~e o1h¢.{ac~Vhies; ., :'" . .

: .':. (.;...... :. '.' ..' '. _','. .'" :,:1' ,:..•... " ..,.:. . .

SUbp.l0.Monitormg. ," . '::. ':':'~ . ,j, .. . '.'

" Th~ proposed ch~ge is to repyal this. subpart. The exist4?,g,and proposed language'.cloes
· nO,t reqUir-e·that,this term 'be'defined'- :It is' nec~ssary and'r~aSoiia1?le 'to -r~ni,ove def~tio~ iliat\do
,nothelp·tQd~fY :the"nue..• ' '. ' ... .... ::'~'. ''.

. . ':,' ..' .;.... .' • - • :. ' . ":.' . ,:.:: , ~" " ,',' .~ !"

Subp.l0a., O~~~ore,controI"-"".."..i '. .... .- " "', ',. ~ , .

. .' The.proposed change is to add·a definition for o:(rshoI:e con~<?l. 'The proposed lap~a&e'. .
distinguishesbetW~el{offshore«otiirol and contrs)} along sIioreliri'eS;'·1l)ere.foTe, ins'necessaJ:y"~a

· reasonable to define thjs term.' , . . - ,. :.' '. '. ~ _.' :. . ,,' .."

.Subp.• l1a. Perso~alUS~- .'.: .'. _ ...• ..., . ',' ,. .~ ',. :'. .'.

- 'The proposed chabge is .to ad<l"a defujitlon for pet~onaL~se Qf.aguatic, plantS." It is
necessary an(i reasoriab~eJodefinetheterin for thisactivity, whichdo'es il~t 'reqUire mi'AP:&1,·
.perm~t, so thai itean be"4i~tingliished'froincommerciai :harve$t of.aq~~tic plantS, which40es ,
req"Qirean APM permit' . '.''. . . "', '., ,

Subp. ·12a. Pesticide control '" . , . .'. .
.' . Thep;roppsed,change is to addadefinjtion for pesticide control. The proposed ride. .

language uses. this term'frequerttly;,therefore, it is nec~ssarY 'AIl~rea.s.Qllal?le to have a definiti~n
for it.
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Subp. ·l~b'. PI~~kto~ .~i~~e·· "" .'. '.... ' ..:..... :'. ,... .. -' ~ .,:. ". : '.' .... " .... :
The proposed change, is to add a deG.nition fot plankton ~gae. 'So~e ofthe existing' an4':­

proposed. rules. require.thafpla.Dktori algae be'differentiated from: other types ofaIgae; therefore, .•....
·i~. is necess.ary ap,d reasonable to, have adefinition for it. j

. . ... ".. ~ ,

. SUbll.:~4·~1:~~~.~•.+~t~~f~!~~ti~~.~o~dS' .;: .. ','.: : ".: :....,.:',:'. '.:"",. :.:,' >., ':
'. . The.proposedch~ge]s tQ repeal this subpart. The proposedlanguage:does nQt-litiIiZe. .
.this· term. It is necessary and reasonable to remove defimtions ibat 'are n6t~sed ill the propOsed '·iuIe. . . . . . "',' .' . '.

. Item C describes the limits on methods and area for controlling submersed aquaticplari~
without !l;ll APM pennit~ The proposed changes are technicaL.Specific.hinguage.regardidg hov;(
mechanic~l c~ntr61~ust·b~·done tinder !lUs:subp'ait has been eliminaled arld.replacedWi~· ....
languase'that applies to alltn~chani~al controlofaqiIaticplants in part 6280.0350, subp~ 3~This •

.change is necessatyand reasonable, because the existing'language int~fn:ipts tht!.gr~atical

flow of this subpart and creates awkward p~as~g and p:unctuatio~. . .'. . .

The proposed changes in items D' andE are:technical word changes so' that language i$ .' :
consistent with the.defined tenns.in pari 6280.0100. ·The proposed changes ar6 riecessary' and
reasonable to make the la-niwage lliore consistenfand easily understood. . '.
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'.' . ...' . Jhe proposed.c~atig~ in item F,~ ~o allow.s~g o(duq:k\¥eed 9r fila.meil~ousa:lgae
offth~ srirface.:;o(~ wa~(fr bQdy 'Withou{~ A~M permit•.. 'tishec~ss~ and re.as,oiiable~o .~llow .

. thisa~tivltY. ~WithpQt: ~.perinit 9~9~useh is UnobtrUsive an~.do~~Dot pOse.any" tln:eai'to aquatic"habitat.·'.:·. , ..>.:.,... .? ..•. ..' ; ..":'.' . " ' . · •.i,.....;: ..
... ;~••:~~:.:.~.,... ,'.:- ",:J. ~~.~,- .....

The:Pt6~Qs.~~.c~~g~)pit¢~ q:i~,i~·~l~.~·n:t~p~~..~h~esti~id~ ·contr9t"p~;aquatlc.· .. ," .'.:,
pl~ts wH:hp~ 8n;\.pMlX,lllIlit, if..it,:is..doIie:~. Part·.ofpuqlk road'o.r ~WitY. cro~~ing' ri.ghi-of-way: :..'

• • ' •.. "~ ~ "". ,'" I., . • •••. . ," ." _ '.~.'l .."'".,, .. ~ "~"'.' .. ' . ~

main1~narice.Qy:.~'~l;lt40rl?;e{i:g9.-Y~rinnent.UIijtotu.iility comp8;iiY. lq~ ilec.¢~sary and.· " '" .'
reaSonable ·'to·allow:tllls activiiyWiilioufan'APM permit, beb~use .@SW9,*~.i~ authoI#ed' thfougli ,
other regulatory mechanisms and·it woUld 'be redundantto.reqUiie an APM permit.irithese . ,.

. situations. ".,' .' .. . . .
", . "', . ~ " .... '. : ..,. '. .. . ..: ..,: '. :"

. .: >:TIi~:p~~~~d.:~b~~~~~ JI{il~m ~~~ ·.t~cbriical(th~e.~stip~j~gu~~e.~~~~~~;·cuttirig· 0(': :',":.
. pUllmg·p(wate,Ji1ie,~,\~;ratets~y.t~ an4~q~erg~~ 've~~tiitl~ij io..qb)aw'~:~~a'~h.eIj~·ope4 \¥a~e~' :. :.'
, 'without an :~:rYI.? pe~i( proyiged:s~~~~~:~P09d~ti~~: ~.ri;i.et!: ~The.pioi.?9:~~~l ch.tuig~.Sil~StitU:t~, .; ,

floatingwleafaqtiatic plants for wat~i .lilies and water. shield; 'waier 'shield::aridwaier lilies are', " ."','
only a couple:ofthespecies offIoating-leafpliinis in MiBneSbt3,' arid it 'is necess.arY and .. '.' ...
reasotmbl~.~~;,'.~L9.w"~~:~~~}!?Y~,\9f;ro1?trol~.tf?~,.a:lleii~}~tfo!;~p:n~~~~~~l~~rpl~t~.. Th~ .
proposy~ph~~~~l.~S() d~I~~.e ,~.l.l1J~~~~~d y~~~~tionf.!0r.e thi~~~1'P~~ ·P·~F~~~·~~~~aIll.C~ '.:_~'. _ .':
remov'alot:.~p'p.~~n~e~\,y~.~e~~~,?~lS:i$~~.d~,'9~y.er,~.?.l?Y)~~~S'~·lJt ..l~.~e:c.e.s:s~.~~r(}w~qn~bl~tP ..· .
remove;r~~W1~H~~g~JTO:~:qJp.~ IlJl~·J();~flke:lt :~or~ .~d.~ts~4~1>]~·: f·. .:.. .' ..;. _. . '- ,

. . ". . '. ". '. " ... ' , .,.' .... '. '

Subp. la. ~imits QnAPM activities without a pe~mit .' , " '. .' >."

'.. sU\>P~:·l~:.:~r;i;~~~~·~U~~~tJ;tt.;~~r~~~:~~~f;;'::~~~·;&;~i~~~~~s~~Il" ..•.
'that allows h~~~.g of~q~ti<?l?~~\s.Jo~J?r~sl?I1AI),!~~ ~tlW~~.,.~ ~M,p'~~~;,:.WiJ~~n<7 ~4 ,:'..
'Airie~~~ ,~?~~.J~~~~;.1"~~~i~~l~y' .,9~~!. ?:a~ 9P~~;' tft:f~~o.i:f~9P:;,~f.~le~~jj9·~un.p.~~ ...t?~t".:~.:. ,::,: .

APM penDl~·ls.:Q~eQ~~.to harYe&tt4e~e· plants. Jij~;.prQPo~~qJ~ggage G~~~~ ;]ha.~,:m~.,.:: '., .. .:. ,., .
. -., " .•.. ... :. ., .''''~." '. '. '" • ',. .•.. l .' • • ..•., '. •. '1,-' .J.~. " ... ,~ ~ .... i::'~ '.- ," ;. .

:provisions 'Qfsuhp.#tl.(f9;:nPtallowt~g ·of.~quatiG plantS, j.f~tt¥in:g JsiP.CQi)Si'st~l:tl~tlf, '" .
• • .). •••- ' • J. ~, •• ,'" r', .' ',' '1,,' ','" .' ..•... "'~' "",' '.,' :'~'''''~''f'.·,.·".·'; ; '~'" '.' . , .

. otherproYJSlons 9fl~w( .ft. ~~ ;n,~ceS$,~ ·~q;!e,~Qn~~l~ .t,?:cl,~:!¥~ .t~~ pr()Y1s~~n~, Jl.} S¥?~:·r'~o.~;... .'
.not.sup~rc~d~. O,th.~r:~e~ of~~,\\ ~~..pr.oV~~¢d.l~~a~~ al~o.~l~fie.:~, t~~t: ·~~R~.1?~~ ~,~y. ~~B~, .. '.~:. :....
conduc;t un-pernutted mechamcal ~oIitrol ofsubmersed or floa~g,,:l¢.a:q~atic pl~ls.l:illo;w:ed ':':: .
:under subpart 1; items C or H, ifthe.control'would be done in addition to'control allowed ·tiiide~· .

. an APMpeinlit at ~e.same loc~t;iQnand ~uri~g the same .timepeP9d. ,1bis pro'1~ion is," .
, ne*essary .andrea~·Qnable:tQ. prey~nt:~·pe.rsollflOP.1· ~~cee~mg.lin1it~ on.aq~tic p}aJ1t·gpntroi'by ..

combining pen.nitted:and un.pefl:il~~edcp!ltrol~· 'Forex~p'le, this 'piovfs,~pti ,i~ rie~es~atY to .
prevenfa person ~om nie~~~icalli,ple,~,gZ~?Q.Q,sq~~<tf~.(f~.o.fs~bIJleJ:S~d· ~q}1~tlc plants .. :" '.'
without an APM pennitafierth,~y ..ha"e· o.btained .a,p~~it tp reinOv.e 2,50,0:square fe,et of ~quatic .
plants with anal!to;mat~d aquatic:plimtcoritrol devic.e~' . ','. . . :'. '; " .' .. .' .' . .... .

Subp.2. Actions requiring an APM permit ,
. This subpart lists the APMactiviti.es tbatrequire a.p~rmiL The propose~ chtmges "

:priIQaIily' streamline. existing language; they do ilotbrlng activitiestmderAPK{pertnittlUgthat
cU:rrently:d9 n~t require a j>ernijt. . ' '. . . ':.. .

~. '.
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. .' Piop~s~d\l~~gb.iti Ite1ii~A'pro:vrde~:thal ali pesticide andm~~~c~ tbbitofof~qu~c ...
plants iuid nuis~c~ requIres'a ~i.mit'(~ess excepted by';subp.-1j~ ··this ieplac~ the.currerit ; ' ..
language in.item' A. as'welr~ huiguag~iri itemsB~ C~'and P. Proposed 'changes"81so eliminate ... ~':
l~guage.that lists the types 'ofpesticide control that require a perinit:This language is.' -:,,"
some~ta~kw~d, ill tpat i~ ~tteJlip~s t<;>Jnclude cri~eria fo~.issuing permits in aparagf~phthat .
is. primarily ciesignea;tb'~cifY:ihat.atlj)~Stiei4e :C9~trol'of aquatic pl~ts reqili;r~s.a. perinit::

"9riierla for·i~$tii~gpemijtS·'4as~.itlkt.e~cf1reeit:rixpiUi'd~~. ~d iilclllded iIia;~~~ s~bp: 3a; :The'" ".:- "..
· proposed ehangesarfilecessaryana're~6mlbltHo elarlfy'and Strearlilmelai:iguageregardmg 'the' .•
"AP~ ~CtiVitie~·~~:~eq~::~.pe¥U\: .. .: .~ ,.' "':"~'::'.. '" :.. __ .... . .... '.:.:':'. '.. : ;.,:' ::.: :.' c..;; .

The proposed changes·in.item·Beli~inate theJanguage coyering pliysicaI remov~of .. ' .
. .aquatic plants, ~hich is cover:ecljnitemA@.d~rthe:proposed·changes, and ~lanting a pog, ..

which is coV~ied,~·item:·C\illdeellie·proposed·,cllanges.·"The :l'e~41t of.eJitDiDii#!ig iliis;iahguag~ .
,. is ilia! itendl now'cOVers o'rity·tr~platitmg aquanc pl~t~.; The prdpose'd'ch~ges.'at~· necess~'.·

~d.rbasot1able to cl~fY and ·$~~amIiJie.1~g~ge regatdirig tlIe"oJ\PM'activitie$' thafi.'e.~tiife·a: '.::.
·permit." ';"', '. ;~';".~' . .' : ,.... .'- .: '. ".. :. ' ,. :.'" .: . .': '.< ..•.• , .

. ; :.~ : .. ,:~ :.~ ~'_" ',' ." : : •., '.::~".''''~:''. ,i .: •..•.

'. The p~opo·sed· changes also'i~ciude d~atidn oflangriagi in item'~, which'r~qUires' a
pemiit' for creathig:'a'channel'thrQugh· emergent vegetatiori-::ind provides for 'a continuou~ permit '..

· if certam 'conditionS' are 'mef' ·1'heprovisio~s.torii,conti11uousperm:it have been mqved to part:' , .
6280, subp. '3, which deais spedficallywithpennit duratibn, and 'the reqtiirem~rit for' apefmitf~': .

· create a channel iIi einerg~iit vegetation is mduded ip. item A.' 'fh:e'ptopose<l'cpanges are' .
. necessary and reasonable to clarify and s~reamline language reg'arding the APMactivities that

require a permi~. . ...

Subp. 3. JuStifiCa:tibh ~require~ f6i" :issuarice:of p~rmi~... ..
. Current laii@uige·req\iires·that control bfeiilergent aquatlc'plailtscanUofbe done umess'

the-DNR commissioner determines th~tsuitable justification exists,but do'es nofprovide' criteria'
·upon which the commissioner makes this detennination: The proposed 'change is to reference

. the permit decision-making criteria proposed in sub-po 3a, to identify how these detenninations .
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are made... It isnec~ssary @$l ~asoitable t~ ideri~ify the crl~eria upon which these:determipatiollS, ....
·are made to inform.the public'~dhelp ens~e that APM ·permitdecisionsareconsistent arid.fairj .'
·The proposed changes aiso substi~ie the·.word "control" f9i.·de~cti()1r-, to .make it cl¢ar.that: . . ': .
pennitsar~ required for any type of a~tiVity that affects' aquatl<iplaIitabUrtdanc·e. The propos~d· ..· .
chapge il? nyces~~d i:e~04~~le. sothat it is clear,that'cuttjng:e~ergent vegetation reqiiir~s.a. '
·pennit;:even if tlie.plan!Sthenis¢lv~s:·arenot destr6y:ed;.'TJ:iere~~. als.o':~~JneJe~Imi.cai ch~ge.s in..
this :~ubp~which'are necessary~d f~~oria~le ~o·fu1i>ipv.e ~~m~. . . . . " '. .

. r··.. '.. '" •

~ .:'" . .

· Subp. 3a. ·~rjteii~.foris$·:U.ing APl\1P.~~mit$ ;" .'. ,'." \. ..' .... .' ':
. . The proposed la.nguage in'this·subpart provides 'cri~eria that are' used to decide ifAP~f . .

.. permits ar~ approved Or denied.apd how milch co~trol' to allow· under a permit. Cutrent and
propose~ r¢elangua.ge ·p~Qvid.~~ th~ p;Nltdis~ret~on ~. apprq~ng o~,.p:enyiIlg pe~j~s'~d .•..
limiting·c'oJ.ltrol allQ~ed;1m~¢t peimits'-:b~ .dpes ~o~ provi4e~riteJj~ th.~t ·ide;p.tifi~~. hQw:ihos¢~ . .
deci.sioPs ~e ·rr.llid~. 'me ad.ditionofdecisiori~riui~mg· ctiteriafor APM.peimit~ jsiw~essirry.Md ..
·reasonabi¢:to itifof.ql::thepublic'~stq hpW.4ecis~()ns ~~ Iilaq~._and·:to.:h~li en~m'e. ilia~ 'decjs~PM '.>:: .
are fairancico:risis,teni:acro~~:tliestiite.' The.propoSl::d crit~ii~strik~. areasonil~l~'bal~ce~betw~~ri:;

.:proViding gi-tidance fpl- de·c#iQn-in.~g ai,dmain.t~jj);'rig ;f1e~ibjIio/Jq'jl.~ttr~s(diff~rerifn: ", .. ,''''.. "
·cir~uinstances,.becailSejh~ langvage r~qUire~.that each criterlori b¢.co~sidered, bUfdoc's not

dictate ~tany pne qe.met..ill::oJ;~eifor ~pen:llii'io be issUed. '. .'" . . .'.:, '. ".:: ..;
':""', :.. .. ;.. :.:.' .: ""::"'<"~' .•'., '·· .. :··L.. ,· .;.. ,' '.' ..... .. ...
'... Th<;:pfPpose.d ppte:ti~··include;J}the:.presen¢e. 9f<lqua~ci>latl~s.·or.1.lui~~~§.:tha~ 8ft'; .' .

inteifering.with r.e(n"eatiop; 2) ~~.habitat~ water quaIi~)·.anq erosiQll control viilue' oftpe aquatic ..
· plants; 3) 'the extent of shorelIne' development and pOtential for 'aquatlc·plant'control to res~t iIi

cumulative i~pacts to habita.-t and.water quality; 4) the presence of Invasive ~q-qatfc plants; 5) it '."
·detenninatioJl.ofwhether. the wat~.su9ject. t9 contrQI is a, shallow-laJce or b~y $~t n~tui-ally . .
· supports'aq'patic 'pi~ts; '6};~~ p'reyat~p.~~.()f s'9ft bottom ~s·thnfcQJ4~:~Sttlt,m.¥~jd'i~·di ..... ":' .",
ch~ges to the ~o~oIri o~ ..the)a.Jce:if ~q'Ya.tic.pl~t .control.is.dQi1~;: 7).~ :g~~e~~~t~oI,l·of.)vR-ether:· ..

. the pIp-posed.perInit iscons~st~ll:t. Wit1ra l~e v~getatipp ~an~gePienfpl~.slf?rel~~r '.': :";" '.. , . ': ..' ....
conservation or~an~e, lake manageI!lent plan.and·prognirn),Wjld.~d ~.~eni~.rive;r plap,'~d..· '.,..' .....

· other pertinent, ordInances :.a'nd:re~l~iions; is}a' (jetennjna.tio~.();f whe~hei the prop'osedP.ei:iU~t i~ .'; .
corts.ist~ntwit4.a yiui~ce issue~ td c9~tr¢I .inV;ashTe aqu~tic.· plaritS.orp:r6,t~cf oriIIiptov~,a@~ti.c:~. .'
reso~ces; '9) .t4~.presence. ofsP~Cies.tisted·~sPecialcOI\cem,threaten.erl,·qt ~nd~gereCi;UrlMr.··,'· ,.....
Chapter~1~4; 10) ihe~pi~sence"Qf.public hmd.adJa~ent·tp th~,w~t~t: subj'eet)o .coJ.1trol·.aiid'th.e· '" ,) ..
compatibility o:f:the proposed 'permit with the management'of-that land; and. 11)'t~e pr~sence 'of. . .'
.an excessive a.lgae bloom.. The,need.and'reasonablen~s ·ofeach of these l?ritepa follow~ .: '" '.

The p~s(mce ofaq~atic pl~t~'orriuisarices th~t'ar~'iDterfering with'recr~ation is'an" .
important criterion) because· it is the underlYil.tg premise p~ allowing a,q1,@tic.pl~t contto~. It is'
necessary.and·.reasonable to first establisb that aqUatic pl~t~ are.. interfering with recreation

· before al1oWingtheif.remo:V~)'to PJote~.h,abitat'arid.water quality.and. ptevep.trenioval for
unauthorized,reasops such as e~etics(see Slibp. 4).. . . . , .

It iSl1ecessary and reasonable'to establish the habitat, waterquality) and erosion control
value of aquatic plants befpre making an APM permitdecision) and parp.cularly when'.' .' .' .
detennining hpw mu~h.conti'oltoallow" For e.xainp'le~"em~rgeiit arid floating~leaf aql;latic plants
have very high ha~itaf val:ue:(Craig apd Black 1986;.Petr 2000; P'ierce 2006). One particUlarly:, . .... ". .... . '. . .,. .' . '.' . . . ",
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· valtiahfc.'emergent plant~':hard~st~ni buiriish, is 'susceptible to pemulnertf.eiiminadon·when
remeved from~·d~e~water·sites.· F6r'ihes'ereasons~ itis oftennecessarY'to.'litilit'¢ontroi ot
em~rgent:plaiitsj() the minimum ~eeded' tdgainaccess'i6 oPen "Water.. '. . '

. .':..... :. \. ....: • ~. .' t.· . ~ . I .: ...... '. _":- - '. '.: .• • . . ~., '. . • . .'0 • : '. . :. .

it'i~. necessaxY'.~d'1-e~Qn~pie' to'eonsiaer th~ amoimt o{~h~reUri~"d~yelOptne~t 'On ~''iake <••

when determining.how inuch:aquati'c #~t' control to'a11ow~ because the pote~tial'fotctimulative :,'
impacts ofaquatic plant contrOHs 'greater :011 heavily de:velop~ci lakes' than. on lightly developed.. .' .
lakes. For ex~ple, 'allowing the maxitnum amounfofcontrol. may'have negI1gible:h~bitat.
~mpact.on a lake with only tbre~dwe11ings; ~ut couldbe'defrimeiltalon'il l*e thathas·mdsfqfits':'
sh6reliite'de~~I~Re~> .. ' ....:~......: " :,.... '.: ::'.': ....' ...: <, ....

• ~ :". ;.' ......, • __ •••••• _••• : •• ' .' '.,' .,0 ..... ' •• " ••• ,... , •• '.::. -:~~:"4.. :-':.':_.' _....
· . 'Itis necessary.ai1d:reaSop.aple to¢omider'Whet1ler·.the aquatkplantssubjecHocont:r6I:are "' ..
· invasive speCies: IhVasive aquaticplan~ may'dispH16e native species and J;rliid~i" r~crdltiolr.~ore' .: .....
than i1atlv~' sp~di~s .. Although ·effective.~ 'laige"sc~~ c6ntro~' ofmyaslv~ 'aquatic pi~t~ wU1 not·-¥.··· .
achievei;l'by 'alloWjng'more lib¢ralcoritroUit·tb,e iridiViduaJ PI:operty sciUe~ -iris not nec:essary·to . ,.­
'afford mvaslve p'~liD;ts the'~e pr9tectl'oi:dpat natiV~'pliuitS rec·eive.· Aft!le.·same tiine',')riv~iV~ .': .:,..

. and native plants'oIter{occlirtogether;' therefore, white'lti~"ilecessary aridreaSorial:>ie·tO:6oiiS'i:aer;:~: ".
. , .this. ciiteI1pD. when deteniiiiili1g howJiiti~h· contrrino, a1low~ the Ptese~Ce: ofmvasiV'~.aquati6>:':-:'·':;: •

. plants should not be considered the sole·criterion ·in dete:tmini1ig' whetheiofnodQ~3,i16V;dh~ ,: r....,··:.· .

maximum amount. Qfcontrol. .In. ad~tion,' in some heavUy d€;lgraded. hikes that'ljave ahuridapt.
mvas~ye;aq*~tic··plai)ts;'few ~tive -plab.tS; and low watetCiaritYjexcesSiv~'contt61':ttl~yiesu}tm .
·wOrs.ch;robi(;fus stich:~'~'net lo~im ~quiitic planfcover;algae biopmi~ .and,ii1~reased tUfb(4tiy.;:, :j: .:?

·(Wel~itl~.e~.~ ..i19~7;.y~iey~(~; 206~~: __:,.\;.:: .' ':' ;.:. ". '. :";.';:" .., .:':.' " i';.~ .,;~: ;'. _. "::.~'.~~ ::-:~:''-''::>:':;''f':': :~,,~;, .
'. It isnecessary'8I)d reason:~~k to:eoliSidei wllether a\vateiboaYsiibjt~tl(}a'prbposed;" ',' . :

.permit' is a'shallowl~e :Qf Hay~ ~i wetland ·thainaiUtany sUpports ~Diutd$lt aqiliitib pfants: . '. ,'. >:: ~
Shaliow'bays and W'etlandS used to be:consideted mai-iii:ral orunsu;itable for shbreJJ.n~· ,....: '

. developinent. Nevertheless; as:4eVeIdpril~nt;confinries.'t():inci~ase 'arid prime:l~es4·ote·be.~hme.8· .::'
.less av3ila:bte~ :shoreliries:~djac~ntJo shallo~ bays)~n({ lakes arebl~co:tttlng iricreasft)glyattractive"
for' de~~16pmeiit..:These areas' ~e'eXtfemely.~p()$liit.for·fishatt(f WiIdlite!ha:bitataiid~~et1and :',' .
loss' an~1:labitat' degradation is considered .~. ni~jQF,enviro11riienta1 issue affectitig w~teifoW~'-!irid:· . .
other\vildlife abl,i!idance(Ij3hl·2006;.biilil '1990; BeIlroseJ976). 1t'isrtecessarY-'and.' teasortabie .;..
to vi.ew· aquaticplant,'coritrotdiffei'en.tly iri~ese areas 1fuin on deeper lak:es,'becauseaquatic'.:.' .
plantcontr61'should not be peniritted to ch~ge'lli~ ecologic~1·char.acteiof.~ 'wetland ofsha.llow .
lake. It is'not rtas6nable for the DNRtopeimitshoreline oWners:to alter thenatuial' character of',
a shallow. lake or wetland in order to engage in Wlimpeded.sUrrace water recreation.

. . .. . , . . .'-. . '~ .... ....

.. It is 'necessary and reaSonable to conside.r the prevalence'ofsoft botf6m types when· ;
detennining whether to all(:>w aquatic plantcontrol or'whatxhethod toallow.,Foie}(;ample~ .. ··
.allowing in~chariicaJ. removal': ofaquat1¢ plants iP:anaiea \\lith de~psiltcan scour 'and:re~~perid"
sediment, which, in turn can lead to increases in turhidity, sUspended sofids, 'ahd phosphorous' . . . .
(James et al.. 2004; James et al. 200~)... .

It 'is necessary ~d reaso~able to consider whether a propo~ed' permit 'is ~onsistent with a
lake vegetation manage.tn:ent plan, orotherlocal.plarior regulation.·For~xample; if-a local, .

·go~ernnientis limit.ing shorelirie alterations oil a lake as part ofitszomng:regulations, it may be .
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lnconsiste;nt·toa1I~~··Ulaximwn aIIloUnts. of aq~atj·cplant ~~~trQI intho§e~eas~:It.i~ n.ece.ss.my .
.ahdreasonable to consider pther lo~al p.~ al)cl.regU!ations~WIlen'making APM'pe~it . ..' . ,.
decisions, so tbat,governmen{~ctioIis' are consisteriiiit state lindloc.aI levels! hi ~addition~this .
pr~visionisn~~ess~ atid.l;easonaJ>le tobe.c,ons.i~tent with current langlIage 4t pan. 6280.0450,'1.'
subp. 7 anel M)nn.Stat;,: sec•.l03G:615,stibd.i'. " .' . '.' .....;..... '."" .. "

. '. ", '."" -,:.: , :.:.. ':.;,.:.:, :: •. " > :.~. '::.~:.:' ..:: .. '. "
".: Ifis.ri~ess$"y ~d t~.aSonable iO:consider Whetber·apropQsed,permit'is·cortsj.stent:Witli a'

variance i~sU~d to contr.pl ilivasive'~quatic pl~tS or.protect or iriip~ove:aql,i~tic ~soUr~es .. 'In ". ,
some ca~es,:a variance 'may ~ye:goals 'c~mpara~le to'a hike vegetation.¢~g~ent p~an: 'For
example, the DNR,.1naygrant (variance.on an APM'p¢inrit to' exceed ·c.ontrOI'~imjtS'-to:d~ct~ase:
jrivasive aquati~~pl~~:and ~cte.ase native aq~tiq pliuits. In su~li caS~.s~ ifm~y~'~ecesski·a.nd "

.reaso~abh~ to deny. or.l.~~. subseffi1.~pt pe~it~ to controhiatiye a9uatic'~iantsJ t(fprev~nt 'iPM" .. , .
peimits from.defea~ing. the intent of~e'v~~c~... ..' , '. ' '. , ..... ' .',:: ';', :. :'

:.. .'it is neC~S~afy'an4r~~6J1~~~~i~:~~~~i~erthe 'p~~se~ce ~f~~c,i'al'c~hq~.~tkeh~eh~d;"il~id.:·
endangered speci~s when'rnakllg'ali APM peiniit'decision~Al1owhig.aquaticpJ~t confrQi" .....:.
Without considering the :wellbemg of Hsted sp~cies would be. mconsis1;ent With:Chapter.6134'an4 '

.Minn: Stat:~ S~C';84.,68,~S.: ... ': ,'.::\ ":::; ..~":.';'~::.'. ,:;".' :':':":~: ': :".:::.~: "'.' ,..... :~ :..... ::.. ~;, ...~.;:.:.,: ... : '..:,':.";. ,:.: '.:",

. It. i~.~e~e~sary~d, r.~~9n.aNe.1(i 90p~ider.tbe, coirip~tibiltty' ofa.propos.ed:AfIYl·perinit..·.. ".
with· management ofthat:water~d sunounaingland an watets iliat'nave' adjtl.c¢nlptib;lic{Jiili4.; ,.' '.'
For example, aquatic plant contro] may:not be compatible with management ofa wetbnl"cft4rit' ,.'
.lies partially within a wildlife manage.meniarea or scientific and natwal,l;lre{l,(SNAi.,·· " . '. '. ,',

~ .. " . : ": ' . ~>.: : ".. .. '.~': : .. , ~::: :::.:: ,>.. :,: ' .. :.,:- .. ~ ..'.~.~.' :.. '
.. '.. :The~aSiciit~riqhjiSi~~' G.'~~;pres~n.ce.ofaP- excessive'a.Ig~e);lopin': 'A:ig~¢: ~¢·tYPJ~R1iy., .

,CQnt#)ll~dpy·applic.ation 'ptii;l~ :herbi~j4e c.gpp¢r's~faie~ 'Ji i~nec~~~ an.cJ "i~:AAp~~\iie. ~9r,i4e' .~
DNR to·yerlfy. jhai:an ~xcessiy~' ~g~~ btQom, exjitS b~f9~e..alIo~g·cheini~~ftreirliii~ii\~·:this· ~": d.:
·pr0Yi~ioni~ teas.opal.>I~.be~~u~·e:. t4¢.r¥"is· a'.ci~*;defi.n.itiQn·~{exces~iYe 'aiga~:'biopm' irijjart"': ::' "~'. :.." ,;'
628.0iOlOQ;si?p..6: .:.,: .... ,.;, .... : :.' ,.. """ "'. :". \"'."',.,,' ", '.' ., ,- .. ,.,.' .;:'
SUbp'-4•. Prohibition~' .' ". '" ;:' .::' . ', ',::." ..... ,"": .:'.,: .':

11Ie currenfi~~g~'~ this ·~tibP~ lists aquatic plant control activities·'that m-~ ... "', .-:" '.'"
'. prohrbi~ed. Prop.o~e~ ~~~~e~ :~cJ¥.de l~gu,~~~ ~lmtfic~ii()~~; and·some. ad~H~oIls t~:the; diIf~r.~n.t<
.categqnes OfPf()Pibl.~~dact~vlties. Cqn:unerclalharv~~t. permIts are tidded to thetrPes ofpe~nl1ts ,
that wil~not be',iSsued:for the, pioh1bited:~ctlyities.· .It ls4e,c~ss~arid: re~pIiabl.e, to ~lapfy ~at ...
comJJ;lercial'harve~ is among the p'rQlUbited activities, 'ip.order for t1)erules to ripplyconsiSt~ntly., '
toal.lpennittees·and tt,> provide te~owcQ' protection where aquatic: pl~tsshoU1dhot. bedesttoyed.or reinoved. . '. .. . .. ., .,' '.. " . . ' ..

.. . The c'urrent langtlagein i~~m.p prohibits.aq1,latic plant control inSNAs Qr:are~: .', .
. desigii~ted "for the.;prot~~t!on .of~o~pr p~e.r. "kinds of ~uatic,'plantsand.aniriialS~ The proposed·-­

chro:tge i~ to add aquati~ m~~g~~eAt,.areas to:th~ list ofat~ Whei~ c9Ilti"01 is ·prohi~ited. .. . ..".
Aquatic mari~genient area~ are'sho'r~line ar~as~thatDNRhas acquired to protect aquatic babitat. .
It is.necessary.Un~ reasonable toprohlbit. aquatic,plant .co~ti(jl·iJl· fuesc areas, to be con~iSient .
with ~tem.llanq because iemp~g:!lquapc'pl~ts wo~ldbe 1.ricorisfstent'Yith the pnblic pui'P~s.e ..
for which these .areas a;r¥ acquir~d~ 'This prohibition:is reas~n.abll,(,because the variance pr(w~·ss:., ,

. . ':: " "; ..
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Qutiiti'ed in 'piIrt '6280~1QOOal\6Ws.'ilquatlc'pl~f c~ntroft~'6~cUrlli exceptidna,: crn;ilinstahces;'
such as when hi:V~siycfhqtiatic'plants ~~e·$~ateni.ng native speCies., '. .'. ". ' .,' ' .' .' .. '.

, . " ". '. ..~~'.:, ... ' .. '... .

, ','1b~' cuiT~hi13ri~age iiI.item E prohibits<pesjicfde'cqntiol of~qti~ticniacrophYtes~:. :.:~
·natural,enVironment lakes pursuant toPm:t 6120.3000•.'rhe j;roposedchange' is to aIsoprohihit
~ontrol ip. wat~.,adj~c~nt to spe~ial. Pt:ot~qtion distIi~~ .UQderp~ 6120,32QQ~ .Specialprotection '
districts:are. areaS that have liinit¢d;deveiQp~cnfbecapSe' they ha~e'trlajofphysiC:aI coristr;;lhtts',, .
s~ch as··flooding.c.r :ero~jo'~ br)ha~ 'ha~e'special Iii~toti.caf/riatUra1, or biologi9aI c~a:Ctetisticf"

·It is' nec~ssltry and re~ona,b1e tq.pt:Ohibit aqUa,tic. plant control··m.these areas to' be 'conSi~teili with· '
other rilles and lomil zonitlg i~gU1atioris.;: Sinc~)h~ prdI>6sed'de~tion of aquati~ plan~' .. ::, : .'
(~urrentiy macrophires)'has been broadene:d'to,in:clude aIgae(See parf6280.0100~ subp. '2)~·the···· .
"proPbs~djkguage makes.:an ex~epti6ti to aIiow"pesticia~, po~frol~ cifpl~pn arid 'fllameiit,otiS·· .. '~.' ,..'
algae, which~is currently allowed on natural'environment lakes. The:proposed:language -to.' .' .:':

. .. exemptplaQktpn.and IDamerito~ algae ~om Jhis:pro.1)ibitiori is J:I.~ce~sary and reas,onable tt), .....
. ' alloW pe~t~~ide 1tea~e~t.qf ifig~~ 'to:c.onilliue Q~ ii4~~·ep.Yirorittiend*e$.:'- . .. ..., •..." ..\;.

. .. :.' : :,' :,1he pio~o~ed:~ang~s' ·eiim~:ie··~~~tiilg· ii~ag~'~ 'if:~ 'H~':' ~s'is:·~~c:~ich~ail;,:"". :..... :: ''::,.;.0:.:.:..

language that 'prohibits any destructioii of-aquatic plants·or invertebrates not 'authoriZed.ili:'Part$: ' .
.' .62&0.01 QQ to.' 6280.1100.;·.It is nec~,.~d.·r~asonable to elitnin~te thjsprovisiQn,b~caus.e it..

.:";~ihn~¢nllt4·~ns~~~~e~~~~.J;~i~~f~to~~lt','l~v#!"~1i#i~'i.'.
Subp~~. 'APM'p~~~jt'c~nditio;'f(' :.'" :. ..'..... :,:-':.1 ..... '. ·.:1..... " .

. . 'Qi.e.p.r~p.()sed.Jangua~¢ iI;l:~s ~t,Part,Sp~~iti~ ,the .~.~nttitio~t1J1it mayJ~: ~ppM~4:,tp .. ,':';
.APM:pei'mit$'mcl~d~g: .1) li1hits \>tl. ~e::~otJlii<if coiittol all~wed, t9-~ludjJi.g'lJie::petc¢.~fqf.t1i~ ...;.::
littotat~ea, shB.t~li#~Jeh.gth;"ifud di~ce QuiWaor4 'froni$hp~;'-2) .restrlciio~.o~;the:wei4Q-'d!$4~;·;': .
tPnirig'bfcOAtroi{3.Li~~tion$. .()~tl.i~:~pe~~¢~ :ofP.l~~:~g(!t~(fby tli¢:ioi1~~;4) ~.q~#.1~~~.:::~':', ~
f9r supeivistoh.01th6 'control; and 5)requ&enrehfs':(etpublic notice: These' types OfC9I1ditiq1lS~~:.>~·.

are.often placed on APM p~rmitS 'under ~xistingprac~ce and current 'ru1~ language·doesispecW > 'j., .

some conditionS that may be placetlon permits, e.g.,p~ 6280.0~5·0, subp. 1, itelD: A.pr~vides ,,'.
iliat su,pervision. may.be r.~u.iredf.or ~xe~iv.e.aIgae .l?l~o~~and part 628:0.OS$t(su~p~!.3~~em:C .

·proVidesthadhe-littorataJ:eaptQPos'~d fQr cc>ritr61 may b~- reduced for Jake"wlde qr:Jj~y,,:wide .'.
mec4~caLcon.t!pL "Neverth~less, exi~iiig:i~guage.dpes riot spedffallotthe 4oridh.ions'that .
maybe 'puton:APM.petmifs ~~. it is.n¢cessmY'and:r6~qriableto.specify' th~second-itlo~"~cf . ' .. '.'
the rea$ons theyniaYb.euseci·~~. iJ:ifori;nth~ 'ptihli.c ~d :~p~ove stRtiWid~c6nSistency' .~nhqw ..'- '- :.;: ..
perDiits: are ad.niirii~ered ..The ~easons :thfcoiuli.,t19hS·~¢ placed:on 'A.PM per,ttiits 'at¢ ~o a:v.qid··6r.;­
minimize harm to aquatic resource$ aiid coilf'lict at:l1ong lilke 'Users. The ri¢e<i and 'reasoruibIfm:~ss:' .•

·ofthe conditions are.discussedbelow. .'. . . . ....

.' .. ' ... Theexisting.:~r piop~sed' tlires~()lds lorAP~Mpennhs provii!eIbr,a niaiimurit'iupOllI1t of . .
·control fuafmay .b~ allowed~ Smce :the ~bitat ·and.\y3.terqualitY value ofaquatic pl~~ vaiies..·· .
along.witl1.ilieexterit'ofmtenerence With:access:iind'repreatio'n, it is necessarY:aildreasQnable.to.
lookat permit .applicati6ns· individtUilly and.reducetheamourit'ofconti.-ol'a1lowedwhen· ....,.
warranted.' For eX!U11ple, it maYbe'nee.essaryaild reasonabJetoreduce·the total Iftj:oml area'
allo"'.:ed for.control on shallow lakes and :wetlands'that have natqi-aUy ·abilndantaquaticplanf.
growth: Sitriilarly, it may be~ecessary and reasonable to limit the length of-shoreline allowed. '... . .



.for control to protect critical spawmng·'habitat forfish. It'is nec~sary and. reasonable to specify ..
·the distance from the shorel~e 'Yhere control mayoccUf"beCi,lUse th~distaIl(~e.th~t.pl.lmts m'pw ..
~>utwardfrom.the ~horeJine vari.es considerably between'.!akes: . ." , '.' . . .'

. • •• . ' • '. ",: • '.' • ' :. ,. n'" .... ,')'.. ;.;.... • !. ,'. ..:. '. ....

. .' It is lli;:ceSS~ ~dr~aSon~bre to p.e~ble, toiestrict the method ofcQntrol,"QecauSesome'
:cqntrol me$ods IiIay ~P:t 'be a.~ptopri~t~ .~ so~~ ;~itiuitions; ..For ~eXIDnp)e; ni~~h~clil' coiifrQi '.
that haspote~tiaI ..to stir:up.):l~e:.bOito~· ap-d 'cau~~ turbi4ity would be: uiid~rrahiem; m:eas WitJt .. ."
deep silt dePQsit~on' the .i~e·~~ottQm: '~it J~iJlec~sary·and.re·as~nabie 'to be.abie tp'speCity th~·:' . .
tUning ofaquaijqplant cOAirol~ to make ,Sure th~t if..dQ~S. ;not interfere .with ecolomcarproceSl3es: ~ .
such ~s:tishspaWDirig oi'xiianag~~~nt-ac~vi#¢S suc4.·as;aqi1&tip ~nirieys: <:': " :- ':': '. .'.:'

· . . .. . . . . '. ~ .' . . -\ '. ...~ ..' .. ",....- ". .. ... . '.. . '. :

." Th~ p~~pos~d ~es pr~~de' fo~ 'fu~~~~cid~co~ti~i ~f i~~asi~~' ~q~atic"pli~tS .~9!l~.th~;. ,,' '..:
variance prOcess, or w~en control is selective for invasive.aquatic plants for an indiVidual' '. '.' " .
lake~~~.re o.~eF....It:!~.n~~.~.s~~<~d:.T~~on~~~eJ~ ~~,~Pl~ t~, sB:~i.fy>!p:~;~pe'!j~~ ;~!p!~~.,'; ,..,' ..'.

· targeted foreontroltobe consIstent WIth the goal ofeontrollmg InvasIVe .aquatIc plants WIthOll,t'-.::. '.. '
hanning·pativ~.plaIlts .. :'<' .. ' : c.:.::, .~ .. ,: [;' , ,;. _''< .. ".;; :, (. -.<·fl, -:.'.'. ',"

(.f ..... ;... :. " .. ~., ..:.. ~ .. ,,\:;· .. ;·:.;.'~··.I·'~"·_'·":''''''~:·;·'''~:·'·' .; .... :: .. :.""'~"~":.:.';_ .. '::': , .... --... : ··t.· .. ··.,!....:...·..

.It 'is n~ces~aryaild ~e.as~ri~iQ!e.J9piovj~e·'for ,sppero~i9,ri .C)f~(iuatip. phin~ .conn:01.py.tJie·.. ~ ".
. , ," \.." . . ." ~ '. . '."'" " ",.~. I .••",. _. .. '.' .. l.\.. . '.. 1.,,·' • .' '. . • . • '. ;'J'.' • . • ". " ...• ,"

DNR, to.,etis~e.th,(ltpe.rmitc~ndiJ;ionsaie.fqIlo'Y.ed:imqthe.go~ofthe tr,ea'tQientis~~t.. ':. :.':
'. . .'; '.',.' ':i:·:"·} .. : ':,j: .,.>.':.:.::;;~~,;.: ...:~ ",.' "':~,'-"i.. ~: ...;~:..;.~,... ":.,;.:: <.,.-' .......,~ .>:'::;.'~'~.""; ... ..,;:.:'.:....../ :":.:'-
. .",' .·m.$olIle'~~e~)qs::~,l?ce~~::~.q. i~!i$~n~pl~ 1~ ~e4l.li,r~· p'~~lJ9 ;nO~G~~~rote::~pprovi~g·@ '. .

APM peiniit.~The publi~ is. genertlJlfwary ofappli¥atioIi:s'of chemical·pesii.giQ~s·).0 p:tibli'!. ~''''.' ..... .
·~ters~ hi particular, large~areaor whole-i~e pesticide treatments,which ate'being fubrea.Smgly.. ···.
use4toep.~tr.91.in:~,~ive;aqu~ti,c;p'.~ts-' :~ay,.caus~. ~~t~c. ~hoi1.7~~llll: eff.~·ct&jnJP~:abund.an~e. .

.. 'ofa<}l¥.ltic·.plants:.arid-will·atttact:,a,tt¢iltion,. pspeeiiUly.onliea,vily -us¢dJakes.•. It ~is'neclessarYand. .

:~:.,~,fut~ I~e~ot~t~~~r~.jd' co¥>!aP,d~~~o~'aji~", ....,

SUbp.~.. '7.'bispt:c.fio'ns.- ..:.... ,,~ ",',,: .... "{';.,~( ....::: i:'• .....,~,.~::~,.,.~:.:< ...... ;'.':'-' ~". :.',:, ': :"'....,,-':.:.;::', .. ',",:.' '. :.' ..
'. .". !Jte w~p()sed li!;ngu~ge)J~C)Yi~~~fo~.p~ld:.~~p~~~~nS .~f~·l?T~~sed Af,~ J>C.~t .s.i~e.: {~r.,.-; ..'
propertIes Wlth~O preVIOUS pernut hIStory (except for SWlllVi1~r's Itch control), prop'ertles where .

. thi;:re haS ~een alap$ein pe~i~ his:tqry,.requests fqr,c4~~~~,¥?: tr~atII1eIit ar~a, planrm?e:~ ...
. controll~.. or ·method Qf.contrQI;·~qu~~f$..r9r, Qff-shoie coptrol or c~>litrol ofiriYaSjve.aqUatic.·..... . ".

'. plantsioenharice gr~\\Ttli'of ri~~ive' aq:uati~:pla.D.ts"'a,ndforprpperties ;wheie thes¢.has been.'.i:· .;, .' :.
. ~estoration otd~dhat ~o~ld .be. ~Kfeeted .bY:a~~atic pl~(~pntr~l.. ThisJan~~~ge.c~eIi11y;~~s~::

m part 6280.0350•.subp. 1,- Ite~ B; p.o~eyer, It does 110t prOVIde good guidaIrce o~ tl1.e s.PecIf'ic..:. '.
Citcumstances:thatreq~ire~Il:inSp'eCtion,.'1heprop{)sedc~apgesprovide' ij}ore:spi;:cffic criter,ia: .'.
on when ap in~p'.ect~oIi is required and$ove 'it into thi.s ,patt,.whichis'a ~tt:er fjt smce it .deals . ... '.
\Yith APM peimitissrnmce standards. . ..... "". .; . ." ...., ,. '.

. .'".' , - .".

'It is necessary ~d reason:~ble to req~ire'~ inspe'ctionfor 'the 'type's ofpermitactions" .' .
listed above;. to characterize th~, e:x:i~ting plantco~unity ,-verifY..tp~~' aquaiieplants ar~. '. . .
hindering access ~o opeIlwa~er; verify· th~t iny.~ive ,aqlfl~cpl~ts ilee:~l to bee.ontfoIled, or .
determine the.potential inipactsto aquatjc 4abit.at;· It is neces.sary.and reas()nable to.exclude ' .. ".
.sWimriIer's itch.fr9~ the inspectio~' reqUirement, beca~se. the parasite, thaicauses this nU'iSance is
not det~ctable through Ii visual hispeftion.···· " .... ," . .. . ., ". .., : .
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Snbp. 1. . lJispection, s~p'ervisi0J.l"andmonit(}r.mg. ,,';. .' .... .:. .:'
," the eXisting language'ptoyi4es"for'f~!d~mspectior1 of.APMpetinit a~tivities 3#d.·:.,;. '. .

·supervision of iake:Wf(I¢·trea~ents ..ofexcessive'afga'e blooms';' :·The'proposed c.\llUl;g~s·~dul4 .. "':;.'
repeal ilif~' '~ubvart wid iepl~ce' it ·\vith brOad~i'~~~uage:pt6vid1n!rfor supeiyis'ionofA;iSM···: :'/.....;.., .
activities in 628{).O~5b/subp;6~'ite~ jj~"8nd:mari' Stt~~liD.bd·language proyidfug f~~ .. ' : .:..";.' '..
inspections in'628~0250, subp; 1. 'T;he 'PrdPo'sed:~hange~ ar6n:ec'essary and rea.sonable t«( '.' '.
providefor betterorganiiatton'a!id'streattiHning'offu11iIanguage;'and t'optovide for. sup.emsi6ri· .
'ofAPM activities where.necessary: to ensure that permit-conditions are' followed 'and the'go~of
thecohtrQlistD:et~~··.:···· 'I:, ".:';;."'.;-:.-'.:,.).--," ' .... ' '. -.. . '.':.:.

.' • • ~ .'. • '," ," I ' '. '.. J ....i;"· : .• :,; ... ...

.S~~p~ la, :':Siihnie~~ed"aqliil:ti~~~~~~t~c~~~i:t~tfic~~·ni-:t.dfiip'~Haiipi"6per.tY~wlt~~i:;~~J.:~~~:'.'lessees :'- : '. . ,~ .-:," : , j\..- .•.,'. ' ..:;,;- .,:.~~" .".' ',' .•..'., , .

. CUrrent language has two quantified lin;li~s forsubinerse'd:aquaticplan(cotitf~l~ /Fiisi··: .·:;:::·t .. '.:
there isalake.,Wide limit on the·totiil·amou.n:t 9fcontr,ofthatcan.occur~ whjch is 50% ofth~>. .

·littoml'are~ f6hli~chaDiriM:46~ttol (stlbp!:~) :an.~ j 5~.'~tthe· '!ittqfi\fareaJoipeSti$f9e=6PPtr~~:. .
(su})p. 4). Sed6iid~·fb.e~e is a:iinilt-f6(:frtdividlliil:pr6po~mes"ofup·tc 100:fee{of'sh6teI#i~}6t ",,';'.
pe~ticide controlo:r.subp1erse~ a:quaticpl~ts ..These l3ke-Wi.4e and indivigual ~opetiY,Jlm,~tsare '"

··~:~]li~~~~i7~;;~i;;ir;::::;,·'·.,.
to ip.divlalliil'propertles IS nbf adeqfuiie't6 prtit~6i 'h~bitai 'm1d'water'qillUity;'and'hi¢x~esi~i~h~r;·::':.· .
.is needed to prOvide'shoreline owners recreational·access to the water. E~$ttng language#:'aIs~ ;',:.' ..
·deficient. in th.at alimit for mechanical control adjacentto individu,al properties is Q-otspeciD:ed... ·. .
As a' result, the DNE. 'is proposing cll.anges in aquatic plantcontro11imits.adjaceiifto·fudividual·
propertie~. Adcll.tiotiai explari.at1.oir~and the riee.a~and reaS6nabl¢n~ss'otthese ~hanges-'folloWs ..

. - .~' ".' ; ~ '.... .... ..:,' ...:.~~. ';'~"., : :" ~.,: ... '.'. t: ...... ". /'. ~.: .' ", .... , ~

. '~urreht ~artgu~ge ui·subp: 4 alloWs sub~ersed aquatic pl~ts to ~.c01?-trolle~ on ~. :.',' ," ;':"'. .
. maximuin of 100 feet ofshoreline'per site 'beIohgililfto'an'individuM riparian property owner, .:

with ~xcepti~ns··(otr~sorts,.apart.h¢n~~ condominiutris;"i,ti~ii~;sWimm.ing beache's~ and·irlamuisi':.·
11le proposed'chan~e -islc ~llo~cohtrdl :.ofsubriieriled '-aq,uatic :p'l~ts .onnp to 100 fee~ ()~haI(or.'
a persoii'~ shoreline, whichever is less, ~th's~lar :ex~eptiohs.t6 alldw morecon'ti:ol fodm-ger··· .
owned ertudes. '·Irt addition, there are pi'opOsed:ejiceptions·tQ·a.Ilow·up to 35'feetotshotelliit(':' . '."
control for properties 'withless thai)70.shdreMe fee4 andto' ali{)WCdntio~6ti up·t6:the.,enti!e ',,!.,

shoreline if it is selective for invasive aquatic·plants. The propOsf?d language applies thes·e'-.1lm.its.
and exceptions to both pesticide' and mechaniclU con~ol. . •. ..' .

• '.. - • ' •• 4,' • ' .. :. • -. '.

The effect ofthe 'prciposbd cha:ttgewoUId be to redU'ce the Inaxim:uni mlorint of .
submersed ::iqu~tic·plantconfrolaIlowed-forp~ople·who'own·bt·confrolless than·-20o. feet of

·shoreline:, 'Urtaer'curi'ent iules, apersoriw~o o"V:J.ls 150 feetof shoreline could control a '.
·maximum Of 100 feet,but tinder the proposed: changes that-pers()ll' wowd'only be able to ·control
up to 75 feet. . . '.
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, Fi~e,'2. Hypotheti<?l:ll eX~pleonGeorge,Lake in Kandiyohi County, 'sho,,~ng'Potential r.esult
,ofcui:fent.ru1es, which allowshoreliueproperty owners to :co.ntrol'subniersed aquatic phll1ts With "
pe.~ticides"on up ted00.feet ~'rshorelii:t~, With a 'lake~W:ide limitor'lS% 'of the li~oral. areaJar~,:',
that i~ IS,feet deep ,or less). The"lighi~sha4ed itrea Wiill conto'UrlineSrepreseritstheli~oiaj,areiL ',~:,:,'
,The bla~k. squares represent'aquatic plantcontrol areas of 100 feet 'by' lOo.fe~t; which,is, atypical: ", '
sizeti'eat.rU'ent 'area. The total ~e~ o'rtl).e b.bfcksquares' co.nibmed' is 15% of1;h.e'li~o¢rEifea.,~:Th~'::' _ " ..',
diagram ilhistrates that the'cW:r.ent. in:~yi4tiaJ. :shoreli~e'liniif does' :t;lo.fprovide ~4eqria:te. ':, ' , :,: :'
protection for near-shore ~quati~' piarits, ~cause over halrof the shoreline could be treated.... , "
before,reiwhing the 15% limit.~::,<" .'~" , ' ' .. '" ,,'

. .' ." ":' ~

. 25

"



'. '.The'proposed·chapgewquld,J;e~uce·ltabjU:ttloss for. nQ!1-:8fPDe andjuyepile fi~hes.by.. :
requiring shoieHnepto~rty owners"to leave halfoftherr shoreIllie untreated, th,ere'by lmuting "

· removal ofcritical near-shore vegetative cover (poe et aJ. 1986; Bryan and' Scamecchii1992)."
·InadditioJt; fOI' ~qWltic plant -iemov:al.$at ~xte~ds'.to deepeI: }vater~ th~:prppqli~ch.~ges ~~y .

• • •• •••• ••.••• 0<.' ( '. ,.,•• , ••••••• ' •

· actuallyenb~c;:~ ~~~~~bitat by·creating.~dges.fQr ~e fis~.t<?patrol fotprey'(Olsoilet at. '.
1998)..The propOse'd ch~ges are:neces$My aI!~' reasoIlflble to Mip mitigate' the impacts of .,'. '.
aquaticplantremovalon~qu·a~chabi~~~ :.: , .,.: .. , .:.: ' '. '.. ', , . ~.' .'

. ".; .. '

; •••• :., "1, •••••. ': ••.•.•• :": •••••• '- ····;::.:.~••••. ·~L·.,,<.;· .. ~... " ' '.",'~ . ~".

Subp. 2·.!,;ake ~~gt'tatiop.n,ianagem~J.ltpJa.~~V¥r)... : . ':':'. ". ':' :.' '... '. . ;:.:.
. . The, ~xistiilgl.!lllgp~ge. proy.id~s ~tN~.F~D#J.~~:llp~Js~ue~ ..~· ~~corqan~~.w~~:~.- :.' .'/ ..

·L~t4~t h~s·1,)een.approved.by the:l?~. The p~opo,s.e4.pharige.··!st~ ~ljril1q~te·~s:subp~~ :: .; ...~.
and tepl~ce it with language in pan 6280.1000; stlbp.2; which provides for 'appr9ved LVMPs:to :. "..
a~thorize..a. ymjanc.e.{rQm.thep'roYision~ ,()f.th~ :aq~t!~ :pl~t~~ge~eD:t~es,giv~~th~ ..:....:'
commisSioner the:discretlo.~ .~o:t:equi~ ..antvMP,pn.oito gpinn.ng.~yarian¢e, ~d reWlltthe .,:. , .
eXi~g laugUage indi.catip!ith~~.APM ~npiiS:'be 'isstie4.U'{'ii~ord~c.e :With"an:~pl>iQYed 'L-v:Ml>~ ....-:. .
The:new'lan,~ge. also.spec~es the info..iniation·tlu~~: i~ Of'may h~'~quir.ed iii an J.;VMP.. :Th:e:.·: :.. ." .'. . ...... . .'. .. '."" . . .... . . '.. .....,.... . .... . .
proposed 'change~ are. fieces!@Y':~d :~a~on~ple .to :inform.~e ...p~.blic..of'w~~ti~ req~re~.ina;. ".
LVMP and to ensure that a LVMP 'contains all6fthe 'ilece~sary irifotrilation~ '.' ..
. .. .:.: - . . '. ..... .

·SUbP.·2a.:Aqn~~~"~lant·cQ~.k~h~:~ffs~~Ii~:ar~a$· ."::..', '::' ....... .-'.~. ;:: ", '. ..' . . .
..;:~. '. }I1i.~.·propos,p(l cha.iige.aumQPi~s:tp~:P~· iQ.··l$~iie.permitS :tQ.co.ii~o1.~qUati.~plail~ in~. ~:. . .

·offshore areaS; The D:NRc~nt)Y.lSsu¢s·Pe!Init~toi:o.ffsh(jte:c5Jntfol~ buj'eXistingJ~gUage·. <.

doe's not specify tNs as'~ pemlittedacti'Vity~'The 'ne:ecffbr 'offshoi~cQtitrofhasiri~ieased as';" ..
.. 'fuv~ive .~ql,i~tj(;pla.n~s ..~~y~. inc~~~~d;~~~~~:~f~~!t: !eri.den~y .~o. fqr¢..~~ts. ()li tl1e;~~~e'of
·.th~,water·that hind¢.i'rccreation.:·'J;'he prQPos~4cli.!U:lg~ ~s n.e,c~.ssary ~d ftMo.n~l;il~.tq;¢~~fy tbji!
off~h9.r~:cqn~orcanbe authorji.~(nn)~:APM,peip1it. ", ".: ; .. ":_ ' ...;.... :. .,' .:<~ ,: ..::'.. '.'.. .

· SU~~~3~.· ~~~h'an~ca~:CQ~~OI}"~~r:i~tiqlis ':. ).;; .:. :..:.., ::. ,':. ; ...~:.: :.' ... ~,"'> . . ." '.,.'::' >.' ::.-~J;·::.····.'=-:i,· ..·.
." ... 1Jle propOsed ~~g~ 41 i~e¢' A ~~ ~e.l;,hni.c~l iinptoyements t~ .giampiar. ~<! wo:rq~g..... :'

Th~.;proi>ose4 ..cban&~~ W~ n~c~:AA4 r~.~o~~bl~·so.:that ~~J~guag~js:consiS.tt;:nt:~4 m()f~·~.::·
..eaS~hrllIldeistoo~t:·:· ... :.··.,.,.T·· o;.,.,\.:.~: ..., '..:.':..... . ....: .. ' ;" ';' ..:... ;'.

.... The current hU1guag~initettl' ~'limiti; i'6rg~Zediake~wfde'~ c~ttirig~d' rein~vaf";:' ,:'.::,'
·prograins ,to 5;0% of theIittoral.~ea~•(tangua,ge in. sl:(bp. 4,itelll A limit!,? peSticiPe. contro~ of
aquatic plantsiiJ P~9lic: wat~rs 'to 15'% Ofthe'Utto~" ~ea.)The.i)~op.os<?(i' languag~ ~j~~i#;B' .

· does no1'change the, littoralar~a li~its for m.echanic~l. (o;r pe$i{ci4e) c6ritiol, but do~s'ni(ke :' .! '.,

technic~ imprqverilents tQ gran;tmar~d wording"aIld also. c.hiripes thai the :swn.:ofperinitteq.;
mechani.cal an!! pes.ticidecontrolmaY,·not'e~ceyd.5{)%. qf:t'he'littoral ar.e.:a; th~propO~e'd:. ." .' "
tec~~al.~han~~~:are n.ec~ssaTy~d ~easona~~e t9 .n1~k.~.l~~~~:morec6nsiste.nt~~.: ' '.. .
tmderstandabl~. The i>rop~sed lap.&\lage svecifyinglit,t~~al ~ea limits for.pesticide and .. .' '. .
mechanical control in combination isnecessaiyand rea,somible to clarify whattbe t;pntfollimits.
are ort lakes where both types- ofcontrol occur. . . . .. ..' .

. .
.' . The current lari~ge in item C 4escribe~ reqUireme~ts for permit' applic~ii'ons for lake­

wide or bay-wide mechanIcal control. Th.e proposed changes elimID.at~ ibis lan~age' and replace
it with l~gUage in'ptlrt 62~0;Q45(), supp~ la, whi~h.d~~s·withgroup' pennit applic,ations. 'The

. . ' ..',... " ..... ' ' .....
\
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Subp. 4. P.esticide·control r~strictio:p.~..· . '. . .
. ." Current hlnguag~ in·iteniA contains ptovisionstestrldfug' the totalaJJlount:ofpesticide

contrqlina lake to 15 percent' ofthe.littoral area and the :total amount of cOi1ti-olal1~wedon.a·
shorelinep~opertY'to:a'maxbnuili of100' feet 6£'shoreline.· The language alsocontairis ail" ,

.. pr~posed'¢baiige is n'~cessary and reas6hdbi~~ bec'a~~ :thrs':IangiIage 'does ribt fit~dl With the
otheilapguage.ID;..t¥,s·p~it..::,,:',' " ,.:c":- <'::;".' ; . . .,.". . .,'. "." . ,::".. .;

. . 'The~top'os~d l~guage..~i~~ ~,prPvidesrth~t'contfol-meth6as ,c~otex.~av~te or .'.' -..:.
substantially alter !4e' c<?urs~, curreb,4' O! .cross-sec1;ion ofp~~nb·'waters.' CUrretit-language ,lias" ',:-.
this provis'i<#Uii'pWi 628'0;0250, subp.l~ itetrt C/paragrapli J~'which .applie~:oillY tom~chani~a-( ~ ,
control that'falls below petniitting thres1).olds. :Th~ propOse~ chaiig(feffe~tivelYhroaden~:·the· :.;' .
scope oft4is 'prohibition, bj1 applying it to b9A1 P,e~ijedand 1JIl-Penili~e4 activiti.es. Minn.
Stat., sec. 1030.245, and..Chapter 6U~. r~~~te:'a~~vitiestliat chang-e'th~··¢~tirS¢,.ctuTefit Qr: ;<:':'.

. cross-section ofpuplie .Y(aters~ 'The'pi:Qpos~if~liange~"are 'n~cesS#lY and .reas'tmable. td.prev~{
. APMpe~i~ from beii1g'ris~d' to a:utiioriZew6t~.~fuafis:re8iil~ted:·;bY' a: d.irr~~tit bQdy',Qf:laW. ' .'

• • • ' • • .. '. • • • ... ;' • ,"". • .... :.: ".:' • 0' .... ", - •• " • • ~ ." '. .,' ," • ~. i . . ... .

The proposed langUage: iri 'item D,reqcltes th~dne6harucaJ. contrcil be' done'-m th~ :s~e;' .:' .,
·location.each y~~, l@,ess .aj)e~6n obtains iI-pe~r,a~i4o~wg ~'c~ge hi loca:ti~ri.· ~s: :.. ,....
language is4~~hUY<f()uii4.ip. parf6280;'()2'50,:.Sljbpi 1,' ften1Q;Patagraph:2/arid, tlieiefof~~· i~ not'·. '.' .
a'change fi:.om· exiS1;ing·tq!e:' This proVfS1ol1.~niic.ess~:'al;1d'feasonable'ib preventri1ec~¢a1 <:'

~. control thatJs 'done:Without ·a,pertnitTIp.in ex~eedhi.g··ilie-.timiis:';th~t r~qlji1-ea·'Peimit··;; ..~-·:' .~' ...' .':',.- .'
. . • ' .. :', \ ...... '... .:: ~:;:. : ... ".'.. .:'".," ,.:." .' • ..;. ' . . ' .. ,',:'r - !.:. ~.

The'proposed langUage in item Erequires th!lt,~ sti.c~ei, which is provided by ~e D~:,:.:· ":
, with the AP~ pelWit, ~e ~ttached to~ automated ~~u~t,iej)l~(~o.iittonle.vice, bt i{rlearby·~Obitl., _ .

·~~~::!~:~~:~~~~]!EtC:J:J=;';;
bei,iigused'ifthe hollands'predominantly soft:sedi.mep..tWith3p:;.~yeiag.e': deptij.or3'in.ch~s·6i'\ ::, . ' .

. more. The DNR has been uSing the presence'df's'ofrs~iin~nt/sit~if~ 'siH;offutidl(t"~' ~,~&ifeda:: 0' :
for determiniD.g if these devices should be'permitted, but current ru1,e.}~guage does.not.Specify.. ' . '.'
this 'criteria. -l)lese devices are not app:ropriate for'~ ~ sdft:sedpnent arei1.S..becil'ltSe,:mey:can

i

" ".

excavateibe.'iake ·'6otto~' :an~l cli~(fturbtd{ty''by' suspelidin!Hntin·th~ water 'cohiDin...E;tpenence
. .has ~hown tliiihhese·,prqbleihs~~more·iikefy:·tO' '6cctfr'Wliet{the ~{,enlge '(1epth:of's9ft sedhhen£' '.

is 3 ·inche~ or mOi:~" The proposed.changes are necessary and reaSonable to prevenrlliese;devic~s';":
from excavating tIie ~ottOln_ofpllblic'wate(S arici c~Using tur.,idi!y.· .'

" . .' -- .cr· ...... : 'l.:-:- :. •... '. . .. :. ..... : 1'" ' ..!:, -': : .. , ' .....,-' .

".the Ptop.O,Se,d li1guag~ ill item ()pr~hihits.the 'usc' ofhydraulic j,e~ and s~ction dr~dges .... .
for mechanical ~otitr6i ofaqiiaHc .plants. Currentlanguage.prohibits llse ofthesedeviccs fori , ;':
mechanicai control fuat.falIs OQlov/tJ1e permittingthi:esholds,(see'part'628'O~0250;' subp;l;·ltert{ ".,.'
C, paragJiphlkbutthere is' no prOvlsion.regar.dmg:·th¢se deviciesfoq'ehillttedtnechamcar"' .. ' '.:, ~ .'
.control. 'Th;e'b~Iias geileraIlynot ~r:ID.itted these' devices, tot': ~qua.tic plantcontiol,be~al1se' " :•......
they cauSe stibst~tiarexcayatioil tina disi'Uption 'ofthe 'lake.bOttom.. Thej)roposed'changes'are"," .....,

'nec~ssary arid reas'on~ble,to: piev.ent ihe~e'aevices {toni excavatU1g tliebottoin ofpublky;aters'; :' ..
and' causmg trirbidity~: " . ,. .., " .' ." . . ., . .
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. ,

exception to the individ~~shoreline property li~it.for resorts, ~partments, condominiums, .
publi~.s~ing 1>eaches,.andm~n~s lP~grap~'(i)], and~excepti0I:1 to the li~om(are?llitilt :. " .
for. lakes whe~e this li~~ was aut;horized to,·be exce~ded by pe:fD1i~ jss~e(l.p~or ~o 1976 . ,. .,' "..
[paraWllph (4)] ~d for storm water retention ponds [palagraph·.(3~].; . .' . . '. . I :'., .

.'.. >.. ~ .. ':" ' ',- .~. :- .. ".- '. : : :: :;.:: :..: ," .. :;'..\:', ':'~' ..:'"", : .;"..~ ~ ..~. < : ~~::\ .
'., .Th~I)~ ,is .ri~t pioP9~illg to c~~ge tb~ l~;~ .~i.ttoral~alini.it f9l: pe~~~id.e: CO~1rol. ..The.',.

·PNR is p~oposirig achange to:the controlliJiljtSfor indiVidUal·prOpertie,s~. :Th~ propose~:· :,.:":' .. :,": .
language for these changes Is found' in subp. hi,' and is discUssed ill tbRtsection'ofthe SQNAR:':. . -. . .

: :. .' , . ..' .:: •~ . ". ,:. '. . ~. .: .' '" • . " • : ':" .' I' •

The exception to the·litt9rarar~a limit f9l: 'l~es where.this limit waS'authoiiied to' be, , ..,
exceeded bY. per.mjts .isSUed ~POttP. "197~ is..·~om¢q.Bly:~ow:n.as.t4~:.':'gian~father' 9Iause);'~. ~d ~t· '.
affects s~v~raI lakes' in the..l)vi~.Citi~~ M~tropolitan Afe~ incluQ#lg: ~unfi~h ul,ke:in P~Qta ' :..,.... "
CoUnty; Cedar.Island and Lost hikes and CarSon's anQ St.Louis bays ofLrike'Minnetonka'lD ',' :.
Helll?-epin County; and Johanna, Owasso) Gervais, and McCarrons lakes in Ramsey CountY:" .. ' "

.: These lak~~.~enot lis1ed.in the c~nt pile; Sinc¢.:2Qq2):th~ p~rc~htpfthe littoIarar~. tharhas' . : ..
beeIltf~aled'.bn:t4e$~:la,kes ~a$ ,rang~d fr.QIri'l ~ ..5%:ip65... 8% (Table'l):; ..... . ,.... .' ..~, ..>: .:. ~:';' ..'
·Tabi~.,~".· ,.~j~ti~g',~~ t4e'~~~~:~~th~t.'.l~e{shOwh;&ihe :p~r~e~ ..of.litto~ai.:~;a:allo~e.d:t~6;'~: '.:.>:; :· ..·::··.·:u·· .
· :aquatic'pl~t~ontr~hnd ~!~~mf\l,;p~r~~n~~ge.c9ri~J~r.jf,f;rPnl·2PP2:'2007., . ".., .,.:: ,., .' ., -: ....

·~~..~~e::: ,.: QO~ty~ ...:·· :··:i~~tr~l.;:"?~~~~~~; .. :~:(jg~.:.:: ~ ·,~·~~4:,,~: •.~~P~'..; ·.~OQq. :~"": ,~·2~o.7:':·.
Sunfish.: .·~D~ota·i .. ·.68.:···65~8,' ·;"65.8,.,,~·:65~8..... 65..8· :6~.t 36.•?.

: Cedar. ··Hennepin.. '45' . 45" 45 < . 45'.' 45 ." . 45··· .. ~ 45;:.,
lsland ~. .
Los(. ;'.,' :.Hennepin. :38 .. · ... < .37. ..3·l·.;.,~·:. }7. . ..37.' .".37,:, >:36.7. . .

· Car~o~~s.<: :H~l'Plepin· 2(); .. 19,4, ·:ft.$.· .,.20,.~: "." 2Q.2.t,. :.' 18.~.;:.'.·~ ,1.(jA·:.::,;..'
Bay' '~,.," . :.,.: ;::..... . ...," ...~.:.. " ." '.. '. ':',', . .', ... " '. . '. > .,

St:·Lotlls.... <Henn~pin" .::' '~5 .: .23:4',' .. ·i5.~ ',,:: 25.1', ....24~2·" " .ii.Z .,.-' ~4.~.. . :., .. j

· Bar .',. "'." .,., .,." ,.... : . . .'.'. ..: _: ..," ~. .:. . ,;, .

:::~ :": ~=~; :.~~.:', <:~ _':~~:~.::.,;..: ~~,}. ' ..··.-:~~:t·, .:.:~}}:.: ;..~ :~~:.L .> ;..:,~~:~:'.:: : .'.

Gervais' .. : . Ramsey' :;: .: 16 ' ; .. '16.· "'J6.~:..:. ·16.2. ,,' .·14/1::.. . 14.,. 13:,~c':: .'
McCarron's·Ranlsey. . . 17.. : .' ·15) .. ·.15.1.··: ')2.7. < :..l2.i,· ·..n,9 '.,.. J!!$, ;. .-.

. .' .'~. . .~. ,.·f.. • ..•

Theprbposed.language iiI item C·~0uld·,tel1Diriate .thegrandratherelause ~ five. years: :"'. "
and provide opportuilliies for affecied;-lake ,~~u~, and.others: to work with the pmto'dc;:velop a·,

· lake vegetationmartagement plan (LVMP) to guide future ·aquatic' plantcontrol. The proposed' .
language in -item B specifies the lakes·thatareaff~cted py. th&.gran~father ~lause; whlch-is .
necessary arid'reas:onable to'proyide'clOcUIDentation as,to:wmch·lakes.are impacte~bythe rule
changes;..Terminating the grandfather clause is nec~ssary an~ reasonable.to·prot~ctaquatic .
'plants 'and theirhabltat value, and, to proVidemot~consistenc)dnhowaqtiat1cplant reIIioval;is

. regulated.hi: the .state.:The original·reClSOlis fOf thegrandfather'~lause have~~en lost overtime, .
nevertJ1eless"there .i~ no biologi~~ justification,'to. tr~~t th~ affected-: \-vaters differ~tly th~ ..all. .
other waters in the state. Given the habitat and watei'quality value ofaquatic'plants) the ... . ' .
.continuation ofelevated levels ofpesticide control in these lakes jeopardizes aquatic'ruibitat and
the fish and wildlife speCies that dePend on it. DNR surVeys have indicated that one fish species,.
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banded killifish, i1~ be~ :fuiicti~nall; extitpated"frofuJo~ ,il grarldfafuer lak~ in: Rat;ns~i"
County!·1.qis $pedes j~' sensitive to changes in aquatic habitat, in~~uding aq~tic Pla:ntS~ and'has

'. disappeared from: several'other'mettopolifuillakes ~Minnesota: 'and WisC0nSin (t>"NJl "':' ':..... : .
un'publis~ed survey·<:tata; Lyons ~1989);', While there is·l1odoC~tin:e:n:tation·thai"·th~.disappeariin¢e .'
ofbanded killifish in Johantlawas caused by'el~vate41evels ofaqillltic pl~t .conu;ol, it is~ikely ..
that habitMd~i¢idaii6n'caused' theifdisappearatlce:arid't;MtJiigh leyels 'ofpesticide cohtrnl· ,.

· contrlbuted'ttftlii$"clegradation: ," :;. " ' •... : .' . ,:: '. .' ,::: .. '., . '., ,. ". "'.
•, • ~ ~:'t . -. .. . -.' . -." ::. : ': ',: -, ..." • '., '. . ." .. , '. :: .' • ' .'

.' '. 'At th~Sart1e~e, it ~ necessary ~drea~onable.t~ proVide an oppoftt?ility:for the l?NR to·.
· developiLvMP:Wjth'Mfected~lakegt6U:ps' to .'gUide'future' aquatic.piaiifc<?titiol·on the -:."." .
'gt:andfathei I~es:~ This'Will provicie:an oppt>rtiliUfY:fo('th~ 'bAAto pro\dcl~ .outreach and .: . .
educationfur:gran(jratl1er 13;k~ ·residentS.and·chart 'the :best:coUrse!fcit'managemerit.6faquatic
plants on·tiiese~llike~:· .:' '.... ::<" . . '.:: "'.: ,: '. "', .....:,

....... -. J" ".,."
." .~ .. ~ . .

, ..•.. iti;;' rie~essarYlli1ch'~:asoriaBie 10 t~~ti'the' gtan.~ath~tC1.~Us~··-tQ:Ptotec{~quatitf·.;.·.: .; ..
habitat on theaffe;cted lakes':- Th({propose~ change:ls'.reas·onabl~,beCaus~ :ii"pro\tide.saffedted· ': '.

' ..' lake residents .ar.t.<?PP9rhulity~~o~ork. witlI .th~ 'ONR t~: dete.l'll#n~' .~~ be~t. P~~.for:aCJ.~ti,c:plari~· ..: .' .
·controlon't1iifgrandfafuetlakes. The proposedchange'isreasopable because·lhere-is'a·varj~ce,·.·

proc~s~:jp..pla~e.:that wilfailowriievat~d'lev..e~otaquilii¢pl~rb.dnft61:it:if;61$:~·j~f.iec:k: :.~' :...:~ .~. ;.:.:: :;.
..Furttier;proPos~chii1e changes'providit!iore Clanty.mid 4frecti~~ ;fo:t.-deteiniiIiliig'if'R v.an~.ce~ii~ ~" .' .

justifiec;l,Jo. control. invasj:ve.:aquati~ phmts, protect .ot iniprove' aquatie'fe~.Q:Urc.e.s,. pr~~de :tiPa.nan·;:," .
access~'orenha1lce recreationallls~ on'public waters (see part 6280;~OOO ·andthe:cofr~spondiri.g:.:;:'·.·
section ofthe SQNAR)...' . c'''::: ,,'C .

;.: ..-.

.. . ·"·:The proposed language would alsOql6dify theexceptioil to litt.oralaieatrea~ent1imits ... ..
for 'sl6rm water· retention:ponds. The' ement'langliage states'!Qat aqUatic plaj~l~coiitrol·maY·dcciJ.t'~.' .. '
on up to five acres'or h~f.the surface ~~a ofa:storm water retelition pond,whichevet.isle~.'· ..
Thl~ lwig~gehas beeliconfuSing~because 1:here:i$ notadefmition'bf'storpl'watei;rete~on ,'..' ....
ponds and most are not public wa~ersand; therefore, are not regulated by thisChapt~r. In'." .' .

·practice, this provision lias'·mO$t oftenbeen appli¢d to'smau ponds' i,ririrban eilv.ironmentS~.;"; .' ':,:
These waters'often ~ceive10ts ofnutrient-rich"rim~off; Which exa,cetbate,s prQblems~Wjth .'. "': 'f,,':

·n~ahce growths of aquatle' plants, the proposed change is to eliminate the USe ofthe term' . ,: ~ :,,'
stoi1n water retention ponds, .and replac~ it with a provision that allows pesticide control on up to . .
five acres or halfthe surfac¢ are~ ofwaters that are 2Q acres or less. Th~ proposed change is' . .
necessary.and reasonable to provide mote clarity on'where·this:'Pt9.V1siol1applies and.to ,help"

. address nuisanceaquatlc·plartt growth thafmayoccur·on.these·waters.;· '.' , .
: .. :. ,',. " .. ,'.... . .

.1' •.•_ .. : ' ••

.The c~ent langUage1n item B"'h~ $~veralr~qtiirementS for perniiiapplicatiom:fi"{):tU:. : ': .
riparian 'property oWherst assOCiations for large area or bay:'wid~' aquatic plalit cOlitrol.and is ;.. ' .
sitilllar to 'existing lai1gu~ge·iii·6280;0350~. subp. 3; 'item C. The·propos~.dch3;l1g~eIhninates the ,.

. hinguag:e froin itemB(iliid>6280.()350~ 'subp, 3, item C) and.rep~ac'esjtWith Janguage in part ....
6280;0450, stibp; la,which'deals With'groiippeimit applicatio.ns. The proposed change is.'.
necessary·andteasonable, becauSe this.language is abetter fit in part 6280.0450: which deals:
with APM perinittequirements.. ' ..... .' .
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Subp.'5.·CoQtr~1 of ;ilgae, ; ':'" ... .' . ", .. ""'. .' .... '.c,., '.. ". ."

'.1b~c~(:~q~&Pag~.requIres that p'e~fi applica#oIl$for lake:'Wid" co~b:o(of alg~~ b~' .::
ac~ompamed ..byaated:sigIiatrii'es ofapprQval by-a majority.o(the riparian propertj QWne~·aild· '.:.
that signatUt:~s"be ob~ed '~veQ' three years.orwhen"there. is'a change.in properiy~. oWne:rsffip.:.~" .:

. The .proPosed.·change is to eiimiJ:1a~e·tl.rl~:subpait·l)l\d ·rei>i~c.~'. it Wi#llmimiag~ 'on' gro:up peqnit·..' .
applications "in 6280.0450, su1?P~ .·J-a:· Th~. proposecfchahge"Js necessary and reasonable, becauSe::·'
this lan~ageis ~ bette!.~.t..in.p~.6~80.~~0,.whic114e~s wi~ APM"JX?m;litr~qtPremen~. .

• ' " , .' , • .."...' . • ~ • " . l ' '.

! ....: ' . ~, . ~., ..:~."., ~. ,~,' '. :'-': ... :.:.;' :.1' ::' '~" . .•.. • .'. '. .••• . .'

Subp. 6 rrea.tJ;tictnfno"~~ ':.... :. . . . _.... .
. : ".'3::The·:~~entJ~~gcil~g9h:~sth~t *~.~914.er ~~~~M~~~t;~~.~n~~ceo.t~e~ :. ,:, ."
proposed.d~* of 9-9JJtro' ~opeJ;.Sons·.~wmfied,o:n tl;1,e ·pel1Jl~t.pnor ,to.begib.ill.ng ,w~)l:k l¥1d¢t the' ;'.

· peiinit;'aild'also'Providesfor'tevocatioil'~f p-ennitsiftllfsprbv,ision:is.~otfoIi6wed~" The': ..'~... ' ..
",proposed 'change is.. to·elimin·ai~·thi~ .subp~and ~ove ~e language' to'p~ 6.280~,0450;slibp~··3b~~"···' "
Th~ proposedch~ge.is·necessary ~d r~~onable,.h.ecaus~ this)angllage is a bettetfit:inpart .

·6280;04.50~~~c~d¢alswjth.AP,~(pe~itieq~merijS;.·~.·· < • "".' ":'., •• :'

. . '.' ,." -' . .' '.: .;". .. . ,...

· . . ."The currerii,lariguage. s~e9i,fies'~at the shon~line owrier' ~iinatu!es foralgae cOntrol be
· "si~atures ofappr~yaltbut simply r~quires signatwes to~ pes~cicie ~d m~.chanicitl contrOt.· ,
Neveitheless, h:l:1JI:1wticethe)?NR has'cons~dered'the si~ature requirement for.mechMic~1 and
pesticide control io be a reqUirement :for shoreline oWner approval. The difference has been that, .

., ...: .

.. Subp.l.·. Appii~P:qiiptoce~s.·.:·, :: :: . , : :;>;. . :"':'-<.': , '.','::' :..":': ":': ..:~..'" :. : '
.: . :'!b.e ~roposed ch.anges· make te.chrii"~l ah,d:'grafumaucaI imprQie)tltWts.to e?d~ihg. ; " '.i.

-If!.D.guage·and.!';lso specify'that4governm~i1t age~cy can apply for an 4PM.p¢rmit ·imd·that ilie·
· DNR"ca~tde~y,apennJt aP.l?licati~iJ. p-Olp s?,1peo~e.,'.V4o.1~~es)hotel~nepr~peJ1)rif.1~~oWn~~of'.

.. that p:roPerty is 'opposedto ,theJ>etmit. The·pIopo~ed.ChaIlges ·ate:he~essaiyiUid;r~(ma1:?le,: .:
.because_ goye~eni.agenCi~· QW1,l shorelin~' prowitY:aiid Piay ii.eed to,contt~i ,aquatic plants'to' ""',
manage s\vi~lIi~g.!>.~ach.e~:al)d wat~f access sites;. ·'the·Pf9posed.ch~ges ~e necess~ and ':. .

.reasoilapl~ ~cause-~'shqt!?lf~e prQ~ity'oWtiet ~~ol:il4 haye ~~~t?ility.to.ov~riUl~·il·l.esse~:.s. ~:'.,. .
desire Jq:·co~t.iol:aqu3;vqpl~ts;adj4q~nt '~Q the 'p~O;pertY~. The:pfQP~sed.9h~g~s :ar~ #dces'sary 8li~j
reaso~~bl~to)n;ii>roye l~gvag~·,an4, ~~e.1t;~orec,9~i~~~t~.·:::'<' ..•. . .'. .'. .' .'~ ' :, '..

Snbp.l~.· i~iJdo~n'er~ppr~iral' ._. ",' . . . '" .:.. . . . .. . ... , :
. The 'proposed)angtiage replaces' hmguagecuiTentIyJound in .6280.0~50, subp~ 3,:jtemC~:'

subp. 4, item B, and subp.5. The current language prov~des.f~r APM ~rmit application . .'.;','
requirements for.Ialce-wide, large:area,. or baY-iVide.mechanica,l (subp. 3, itetp C) and pesticidlf: . ­
(subp. 4;lteip.·-B)~bntroro~ aqUatic plari~, ~d'l*¢-~de ~Q,n~~~l ofalgae. (su-bp;:S); .Th~~f{i~!(
permitapplicatioIi requir~pients fotlake~wide,laige area, .or bay..wide pesticid~ 'and' Ij:l.echanica~
controlofaquaticplahts' include a wiittenplanand map of the propOs~d control areas, and ~he ..
names,. ad4ress~s, and signatm"~s o:rprop~~ owners wll(~se'shoretines are tQb~·tr~at¢Q: 'For .'.
lake-Wide cqntrol ofalgae, requirements ·~chide. sigIl~~~s. fr9m a.mijJQrhy ofth~ prop~mr .... .
owners stating that they ar~ in favor, ofthe 'treatment.lDlldciitiop, there is arequlreinenttha.t th~ .' .
sigriamre.s:be obtame~ every three years or when tli~;re:l$' ~ ~hmlge ofownership for p'esticide arid' .'
algae, ~ontrol~ but riot fortnechar,U~at· Control. ..... . . '. "..',' . .:.,: . .' ,: .'

,.' ., . .. .... , "
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Subp,·2. Deadliri~' forpe~mit appii~~tl~n. ..... ' ... ',' '.:. '.' : .. ' .', ,":, . ;"'." . ; ':.
'.' '.' The proposed. charigesaretechilitat 4llproveme*s to lanmtage~:The' prppQ~¢d;c~anges

.are necesSary and re~oJ.).ableto.inake the.language more .consistenbm<fnIul,erStarida15Ie. ,. '1.' ': "
'. • . • ", • :',' ...;. "" '. .. • • .....' • ~ ': '. .. ...".l .' •.•.10?: '." ." '.' :

, ~th ~~c4aniCa1 ~J: p'es~cjd~ 'c()~trol oia~~atic plants" ifashore1i11~ ownei di~(not$.i~'ihe, ": ,:' .' '.'."
application;.cbntrol·Woufd ·stilh)~cUr.·on' tlltdake b~t not neXt to:that shoielii1¢ownetts'prop'erty~, '.
With.IM<:e~Wide·algae·controi;th~.eb:tire lakeriiuSt betreated·sirice:alg~¥is:fre~"'fl6atin.g;: , .' ":':'
thereforet itt~.JJ,ot f~ibl~,to'$Kill:a p~op¢rty; As~(reSu14 th~ c~rit i'Ulesi~qUif~·.apprbv~.Of ~,' ::
majoritY ofshorelirie ~Wi'Iers 'before l~e-Widealgae 'control cari"occili~ '.' ".' . '.... . I

.. '.Thep~o~oS~d"l~iuage"req~es dated"si~~ke:SOf ap~~bv~'~~~ih~'~;~:l~~~~~~'with :. ..'
. .shorelines adjacent to proposedtreatmen~areast with an '~xception' for 1~~~Wide .c.ontrolofalgae,. .'.

·wh1ch·iequil'es signatures :trom a/majority oflan4owrie~ consist~n~ ·wi1:1fe1nTe#tfifile;,~d".· •.. : .. ~ .
exception't¥a(~iows~¢J~d<;l~~r ~ignatyre ·reqmrel1lej}t.·to b~~aW.~f} l{aqt*fi~:pbitit~Qntrol

.is necessaiyto prot~~~ :aquatic.4~~tat .~~.prop<?s~~ l~g~~e..~so· ptovide(t~~\:the:signitures"
may be provided·~ aq.·~lectronic fejrriJat.. ' q ' .. ~~<;. -.:' ;:.:.- '.: •.

... ~.~e~e~aI:~~~·:ri~.b~~ev~~· ~{~ ~~cessar.Y:'ahitre~·:~~·~.;to,·g~t l:downe.tappr6~~·:·::·~'·; ,
before aquatic pl~ control occrlrs adjacent'feYthelandbWrie.r;s·prope'rtY. f'Mosliqliau,fpiiiIit-" . ".
controi is done to provide acCess to'open water for shoreline .owners;·the~efore~ it would ·no.t. '.
make sense ~o .control these areas ifthe landowner 'did not approve,;-it i~ n~c~ssarY 'il'l<\ ..
reasonable to reciuiie signature'each ycart to avoid nii~takes ~ause~ bychang~s inim?perty. .'.
·ownership. ,rpe p~opo~¢4ch~g~!) ar~.r.C!lSonablet.bt!ca~~·~ey allgW'~l~(}trc)tt!c·.·stgn,#~~s~o: ..( , "
eXpOO1teJ!l:e apP'~oy'~lpiq~¢~~f"':: .." ': :,~:' . , ." .:: ... :':~'__ :".': .':.. ' :,.:"/,,:: ......:.:....;.:::. ..> ..' .

.N~verthe~~;the~~ are·.tin1ts ~heh the' state P1ay·J~t\o ·~eimii. ~e. co~~ol' Qfaqu4~c·. .'
plants ev~ri ifland~\Yners"do llot approve. ~blic waters and the a-qtui~c·pI~ts·m.~em·life.: ..' .'

,.owned,by the state'(Mi.nri:S.Uit.~·;set":84"o~n:. 'subd,'l)an<fthere'mllY beslhiatiQns.:Wli~i~:tht '-: ,
control illiS.publk6r'iia~ftesource·b.e~efits that ~xtencl··peY6.b.tti>e6ple: MUfpt(jpert)r6rijhe
'lake: F.o{~x$pl~:th~'.::b~R.h.1ay:n~~d to tespon&qilickl'y: to ~ new. ·ihf.~staU6# :o!'aii~iri.y£siv.¢::;·: ....
.aquatic,piant.·The proposed'changes:'~~necessarY ~dreasbh~bie:s6~ttJ;ie.D~:grUtiequiit{.:-<·,
shoreline'ownerapproval for aquatic plant control Whe~·itts· appibprla'te,t b'M.:can'a1$ch~uilliorlie·' " , .....
aquatic'plant removal without shoreline owner approval in.situati~nS w)iere.broad~r p~bHc· . . ' .."
interests are at stake. . .' . '.;::' :.. ,..,. ~' ".' :,' ;'; ';'. . ..' ,. ',;, ;

.: "

S~bp~ .3~- Du~atio~ of.pe;rndts . .... . ,... ',. ,'. .. .
The 'curren~ language provides for APM pennit dmati9n ofone 'groWing se~on; expiring .

on September 1ofthe year it was issued utiless ot;4erwise II:0ted. The exceptions to tIlls ..' .
. provision are cmrentlYindifferent-p.laces in the lule.· Part q.280;0250, stipp;:?~ 'item E41lciws,a.:·:,.
, three-year perinit for an arttomated"aquatic plaftt control de'Yice:if: 1)t4~ cont;rol.area: is no·#iore., .
than 50feet 'or half the length ofthe owner's shorelinet w4ichijver is less;'2) 'th~ c~ntrolarea.

; does'not excee<i'2t500 squarefeet; ari.d 3) the control si~dQes.not contain emergent or floating-
.leaf a4~ati~ plant~'~'''Part 628.0.025Q,.subp. 2t it~fu Fallows a:cont.in~oi.is APM':permit for cteatiilg
a channel through emergent aqUatic plants by cutting or pUlling if~ .~) the cliai1nel is no more than
15 feet wide and takes the most direct route to open water; 2)-the :ciianriei"is maintained by

. : .. . .
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cutting or pulling; 3) the .channel~emai~s·in the Same location froIri year-to":"year~ and 4) the'
permit is ~ot transferable.:'"' . . '. '. "

~ " -' • • . • I • '.

. .' : . ~ '. \- .' ..' '.' . . '., .' . .' . '. . .

. , . ".: Thepro~s.~~ c~~~~~·~?Y:~~e. ex~epti.o~.iQ!h~o~e~Y~,~e~ildUra~oiliQ.tW~p~,:
WIth some"cluinges~and. ad~,an ~xcepti.9Il to allow f,9r.~ ~t(e-ye.~ P~~l~, t~, trftilsPI~t,a.q~ti~ .

. plants...The proposed ,requiremenffor'thetfuee-ieai permit'foi'aut9mated aquatic pl~tcontrol
deVice inCludes the:"currentprovisi~~ tlia~ th€?,s~te to.be ~gntroJlt;d dpes ,not exc~e~, 2,500"square. ,
feet, but el@iIiat~~ .the cUfIeqt .reqwr~ments that the ~ntrol 'area nqt 'exceed,56 feet of ~~oietin.e ,.'
or h~l(.~e )ejlgth'oftlie:Q~~t~~sboreline, whj~h~v~JS iess,~~ tqatthe'controlar.ea not'." ,.
contwn eJ1;l~i~~nt'~r::~:?,~tini.i,le~ pl~t~. ::R~tmlli~g.f;he::!~qipre.t#~n~·,~a.t J~~ .~(jlltrptatea;IlQt··.· "
exceed 2,500 feet l~ pece.s~ and re,asonable,. J:>ecaus~nt.proV1des an"Incentive fo~pe.mllt .
applic~!~ t?'l~i~ ih:~;·~?~~'ot~o~~p~. ,1,'he:p~q~os~~,~~~~~,:t~' d.~dp.~e: !~quh:~rr.'.erits' f~~ · ':., .' ,
shorelme length and eme~gent andfloating~leaf plants lsneces~ary and-reasonable beca~e It " •

.' herps reduce the administrative burden ofissuing peimits~ and th~ burden on theapplicailt of' .," "
hayingto applyfor a ~nnit each ye~..The·proposed changes are reaSona,ble;b,e~ll:usethey~~ ...
a balanc.e b,eh.v~~ ·~p9.ouragi~g lesspontr~l.area.· and;r«d9~ing, aQm~ni~~dy.~ ie.qillrei#en~ rot.';·"" .
the·D~:~~p~~~c~. " " ~ .::",~'., '.-:,,;~ '" "';': _, '. "'.' . :<'.':::. " ~"'., ::: ....>

", ". ,.' .. :, .. _ ~ .. ~ J ~: ;.~.< :::.;.:~:.;..... ,',:": '~ ".: .,'," ) ,,:",<" ..: ~:: .
. ·Thei>roPosed.1~~ageproviqmgfora:~1)tfuuousAPMpei1nit;f~r.pre~thlga·~h~.el .
.througll eIiierg~~t ~~geiaiio~ i~ siID.i~~do .~~l.s~g 'l~~ge~ in~pai:t. 6~~~~qf.S.Q~·. s.~bp2, ite~" F: ' ",., .
The m~;n di:fference js that.the proposed language.:wou1d.~o~ the...irii~~ cO,n;trol to b<fdon~ ~:th .

. pestidqes.'. Mai.nt~~~¢e.:ofihe· ciiat.m~r~s.tib~equ~nt.yel,iis.:woU1d)laytdQ~.·by nl~~bahi~~l..· . ,. ." ..
,,cOJi~ol;" ·iAe:pr(),pps~d~JJ:ange;'j~ ne,ce~sary-an~freaSoilabl~ ~e:9~iise·.it.pJ;Qv~4e$m9re'optiqns fqr a: .'.
.'. pe~op t~f~r~t~. tl).~ii1iija.I'c~an;nel: ':Sipce' W:~ chmll.Ie!.iieeds.~o ~ ~o<:<ate4iA~the~mn:e' p~~~~ .UO~ ".' .
. y~~;.t.~:ie~;..~s~g:j1e~tic.~d~SJoi the.:~pip~ ...~~n~ol:wpljlgr~q~a~~· ~~~~~.tp';e~~rg~nj. ~~u~t~? ..:. , .'
vegeta~~~~.J~~lo~.&.J~f!D:'~~:~J?!0p.~~.~~.lap~.ge ~s, r~s.?ll',\J:>le.bec~~~~ ~t. ~~~l~~'.. As..~oes~~~~.: .., . '

.' currentl~gu.age;".repeated.pesti.clqe\l~~ m.llie.same area~~put:PNRreYle:w!, .:. .".. :.: '.' .. ...... : ......'.~.:.. ::--, >:..:< .... : ",' ',.: ....'. ::~: . ". ..... :::.. '." .,.' .,.,' ..' ,. .......-. :.;.'';:-' .•
. .' '.•. :the propo'se~:l.~guage:~~so;prt>,vjdes f.or atbree-Yearpenni{to,transplantaquatic plants:'· .
TranSplanting aquaticplanis is arela!jvely uncommon activity.that does not have .tIle smntilcyel' .
.of resourceimpact as aquatic plaIitcQntrol. ,It is necessary and ~as6nable' to allow a longer ....".
pennit clmatiop. for thisact~~ty to reduce the adminis~tive b.Urd~ntorthe DNR andthe·publ~c~:. '

" " . . ",-' ..t; .' ••, ',' I.. ....• , •..•.. ',,\,

Subp: 3b. APM p~:rmits ~~t transferable'· , '. • , : ,'. '. . . ' . "
. The proposed hmguage prohibitS ¢e transfer of~APM pennit to aIJ,other perSon. the

. propo~e4,.change ~.~ nec¢ssaty an~rreas,oJ;labl~ t9 ei1Sui:e,thatpeimitappHcant~:havereceivea'"' ".
necess~ infortilati(jD regarding ~quatic 'plaritcontrol and tofacilitate enforceinent ofAPM ,:
rules., ' ... " '. . ..... . '.' .

\

Subp. i 'Controfnotice '.' " . .'. . " .' . ".' ."
.' The proposed language~s substarttivelythe same as'existing language 'In part 6280.0350,'

subp.,6. The language requires the holder of anAPM permit. or the holder.;s,agenuo give notice
of the proposed tre~tInent date to ~l' perSO?s speCified 'on ihe·pennitprio:r to staring anYwork .'
"under fPe' permit; ~d'provides for p~rinitrevocationIf this p:rovi~ion is not .followed.·Moving. '
the lapgu,age IS n,ecessary,and'i¢asonable, 'beciluse it is a,better tit,in this .part,which deals with.
APM pennit requirements.' " . .' . . ." ... ': .' . ... '. . .... . .:' .
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Subp. 3. Commer~ial harvest'permit"condiii~ns' '. ..... '. ". ,'. _,'. '
The proposed language gives authority to the DNR: to specify 'conditi6ilS ror commercial

harvestperinits to avoid or miiii~iie har:in'to aquatIc resources. the conditiotlS listed iIi the· "
language include restrictions on the amount arid speCies ofplan'ts harvested, locatlonand·tfu$g. .

. '-:-"" ", .. ' ..

Subp. 6~ Annuaireporf '. . . ". ,~;.' ,. ....•. .'
. ..The.pro}'Qsed ch~g.esare tec~.caI ~d gran,Unat~c.al improv~m~nts.toexisting la1).guage

and are nOf subs~tive~ .It;ls hecessafy andteasonable to. 'fu.~e:techhic3:l and granfuniJicaJ." . .
improvements so itha(langUage is:consistent imd' rri6reeasily understood:' ." ." "'.' '.

6280.~500~·co~~~~"~VE~~~:~QUA;~t.P~~~':·';"-·'·':':', i'·.. · .. •..~ :";' . : '.' ....

. '·"Th~.proPos~d ch~gesiti.this;paifproviqe ~8.tjguag·e· to help re~la:iepe~so~.who. ", •....
commerciaily haive~t aquati'c..p4in~ fOi':saJ:e. 'CotrinierCi~'liarve~ of'aq(I-atic plan&is relatively',.
uncommon-'conipared toa:quatie"pi~t Qiafiagemel1t'aetivities"'n~vertliei~ss the ejustfugrule. \. : ..

.' language was'"np{~tteri,io speCific~y'~d~ess ~oh,unerciai ~~t. It'i$' ~¢ci~'siiry-and:·. : ,..... '.
.reasonablelo'devel~pspednc regul~~ons:tot"c<?inrilerdat:hat'iest tp ~qre ~eff~#i.y~tY};~gu1afe'·:·;.; :. ':
thisaqtivity:' :-..... .'.: '" .' . ';. ' ' .., ' '.. '," .': "'-:', .

·S~b~.i~~:1~!i~:~;ilia;~~e~h&~h8~a~i~to~:M~jJ~~~I':~
aquatic. pHillts. from public waters, except for wild rice, which is regulated·byChapt~r.: 6i:S4:"an:d::' ­
MiDnesota Statutes;;Cbapter.84~ Cuir~t rule language does not specifically state that.a ~rri:J.it is: .:.­
required'for 'tbjs"actlvitY,~'~ut "(J:6eiiilipi~\~t'hY.:iiilriltlamg 'it as a.·pennid~Sue~\\1ttIib~t·a:ree'4t:pari;.· ..!
6280.0450, snbp.·.t:it~rt{A;' paia~pliJ4)'-;and<by 'stating thai harvest'.ofpbiiits Iiiay'bt(dohe::., .'::, .' " ..... '..- . i

. without a pe(1Ilit:for personal'Use:citily artcl'noffo{resale-:'(palt 628:0:0250, s-dl?P.: 'l";'it~hi:jjj~ \PNR': '. :

· h:~~tt:t~~~e~tiZ;~i·~r;;~~~~~~ff~~;~:!~~~~:~~~t~x~f*t~~~~~;~~~~::~:'~,' '. '.. '-
not properly,?ondtiCted: IHsn¢,ce~sarY ari~· fe~6nablet6 regti1a(e:cop1ft,le.r¢.i.ar~anr~~f9I~4'!i~ti¢: :'::
laiifstllrprigh a- 'erriiittii1"~yst¢~ th ehSure·that this actiY1tYd6es';riofharni~t5e~tef'a~~tic;:" faitr.

~otiuilUhities:in:ubHc wa;ei'$;"iti§ hec6ssary' aiid·i-cijSorta:bte:tb 'ci:aHfy tIi:i~blwH~~hl:th~:::·,:·: ..
existingrule regarding'th~:petniifreqUifefu~ht for commerd~l haiV~sldfa~tib'pliffl.lk)·1i1e'~:·::: :\,:

.proposed cha,nge is reasonable becaUse iti~ consistent With Minn. .Stat., section I03G.61S,suhd.
, ..l,wlllch statesthatthtDNRcbimri{ssioiibimayis~ue'p~rinits td g~ther odlaN¢'st':aClttaub,plantS
orplan:tp~~'troiri puhlic;watei~.· .:. . . '.", .. ": .. ' ..' " . ;; "",

-. • '. • ".. • •.:: ..... ". -,: >••••', • .: .~. '. ,-' ••

SUbp~ i Comriu~rciai h~ll·vest:i"~~il.a~plic~tion '. '~" .'::;' ...... :.. '
. ,The proposed language allows a person to appiy for acommercial harvest pennit on'.. " ...

fonns provided b)qhe.p~,~equires an appllcanttoproVlde:dbcumen#lfion' ofiegm:;~cc¢S~'io
the water requ.e~t~dori th~ permi(ifther.e is no public' ~c~e'ssfor "iliatwattr; 'an4:teQUii:es:tlie' ..
applicant to complete an aqua~c:plarit workshop before issUing a petQlit. .It is'ii.e~essary md" ,
reasonable to requite d<>cumentatio1i of legal access to w~ters\vithout 'public acceS'std prevent';' ."
trespass situations and other conflicts with shoreline owners. It is'necessaiyand 'reasonable (of,':

· the DNR to require a workshop to ensure that perm~t applic~tsare infonned oraquatic plant and
in~asive species reguJ.ations, ~d thfi}' habitat and w~ter q~ityvalu.e of aquafi~i"plantiL' .

. • - • • ',r '. . '. '.' .••
, ,
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of harve.st, and method ofharvest.. :The.proposed language also specifies that a permit is valid for
one 'year'~d may. 'not be:~ferred ~()an~t1).er perSon.. '. . '. .'. ". ..' .'

,. 1'_ '.' I • ," '; .' '." ......, "." •••.• '. , • •

. It is n~~es~ary and reasonable to specify.c~nditioDs c>n,com1ilerci~harv~stpetinits·to. ,.
ensure that operations arecQI,lducted in.s*cha way~at aquatic;regources are not harmed. It is ...
nec~ssa:ry ..and:reaso~able. to iDclud~'restpctioJis~n the$epe~its:oi}.tlie :~om:ifand.specie$'~f •
plants harV~~ed ~o::pieyeilt ·qeP.1cijon of'aq~aticpiail~ 'andSPread-:of'lny~ive .sped~s~·.':s.P~ad :of

. invasive·aquatic( pl~tSIs' a',particUlar 'c~>nc'eiti':with thisactivit)r; because'jiJy~iye.~¢ies may' be:·'
mix~d in Wi~llative.·Spe~ies·aiidcould' end·.~ beiJlgs¢ld on re.tail markets and1~ltiiilatelYsp~acr '.
to other.watefs/i~ is:n~ce~arY'~d reas.o~bie to .hav~the:.~bility)o spCclfylC?catioifoffuu'Vest~·;·, ..
so that areas Wlthcnticalaquanc habitafor abundanimvaSive' aqu.ati~ plants:can~..avoid~d.· It j{.
.necessary 'and reasonable to be' able to specify the timing ofharvest' ie)'.prevenr'co'nf1icts,'with: '.' .
other recr~ation~l Foses .on·public waters.. It is nece~s.aryand· reasc)Dabllt to be ~1*~ to res~ct.the

methoQ .Qfliarvest.t~:J?reYeni use~fmeth~dsthat niay. ~amage.iiq~tic·.habitatrJpsne¢~~sary .'
and :reaSonable'for:p'eimits:tc'. be v.aljd{oi' cone yecir,';b¢cause' jlgives the. DNR~e~abi.tity, ·to.:' .
review;tbe perririt;~PP#ca1ioii,~d: dpi~ririirieif a~ditionaI ;c9ilc.eriiS.:~eed·to be ~qdressed; ~uch-as .
recent hlft(staiiQn8'vKinvasive·.speci'es· Of user cQ:iiflicts,;:,·ri.iS ~~c¢Ssa&andieasqnable' toprdhibit:. .

'. thet.ran.sfer-Of,a...comi;n.~tClai·~~est .pen:nit lQ' ailoiherp~rs6n'to' eilsUre·:tnatpe~ttees hav'e:':' ':. ~...
re~~iv.ed riec~ssaiY ]~oini~tiQ~tegaidirig cPilniietc.iM'}~arveSi '~i~UlatioI,lsaiia 'tot~ciliiaie' .

. enfot.c·em~~tPfap~i~9iaRl~.~)¢s·~dst~tut~~~: ';.:,: ;.. ' .'.:' :.~>\' ,: ":<~> " .
~ .,:,- ~ ;,.}: ~., _.~.:-::.:' ", ,.' . ':;/'.. .:. ,', .' ~ : .. :. .:3".-·· .. : :_ ' :: .

Subi>~ 4. 'Criteria fO)9'lssllmg co~me...cial batve$t perniUs . , ..'.... .
The proposed'language referenees the..ielevant criteri~ in ·part 6280.02.50,. ~ub:p. 3a for " .

.determining'w)l~th~r to approve or deny a comuierci,alharv.est.i)~hnit: &ee the,$ON,Ak--·. .
.. dis~ussio~t.fud~r thai'part!or ~e·.n¢~d:andr~aSon~1?ien~.s~:of.the~~~~4 cri~e~~,~.1hepro~.sed ..

langUage,also stat.es that·eoID:mercialharvestpeimiiS'sh~ be"denied:f6rWatei'SOthilt ·atefufest~ ..
'with prohibited on:egulate.d invasive.speCies, UnleSs It is feasible alid practlcalto applY·Permit'·'·'·,
condltions that 'wouldprevent·the spread ofinvasive.species'and in. Waters where there is not
enough'ihformatlon:oI{t.l1e aqUiltic':pranticori:u~r!-riiitY to fil'aktraIHiifOrlned:detisibii~ -. ifis.···..·;· .'. .
necessary and rea~onabl~ to be 'able t9 deny permits fQrwa!~rs wi~)nvasive speci.es to prey~nt .'
their spr~ad to otherwate~. I,t is necessary imd reas.on·~~le'tp deriy'jx~miit~ wnQteitisufflc.ien(:·
inforin~tlone~ists, tOI>I:eveni.;initdvert.ent damage to'aquatic planf~oIririiUiihies 9r~p.t~adof '. . .
inyasive SP¢<11es... ;"... , '.' : ." ..... ....'. :: " . '. .', ',:';.' '. .:. "

Subp. 6. A.in~al rei>~rL : . : .,... .. ' . .... . .\.' ' .. ' "'.. ...' .
. '. The pr9posed,iangu~g~ r~qui;res co:tJlll?ercial harv~st permittees, to submit'an annual ..

'. report on $eir operatlon$ byl)e·c.emb~t 3)' of~achyear. iThe'prpposed :tmi:guage'isnec,essary and
reasonable for the.DNR to hayesi:tflicie*t information: tinthe species. aitd' ainounts of aq~tic' '. ';
plants.. being hatVest~d~ .Thepropos·ed.langililge alsoprovid¢s.that ~anme to report 'is grouiids fot.
refusing to 'issue .future permits, wmc4 is necessary and reasonable 10 ensure tha~ reports' are .
submitted. '.. . .

6280;0600' APPROVAL OF: PESTICIDES 'AND l\1ETlIODS U$ED'}?OR"AQUATIC'
PLANT MANA,GEMENT O.RAQ'uATIC·~SANCECONTROL' .. , .

Subp. 1~ Pesticides' must be labell.;d (or use in .aquatic sites
. . '. .• '. ,', :=: "
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.. : .;1'

ine p;oP9~edlap~g~isate~hni~J~b~~ke~epl~cihgth~:Wotd·ni~cr()phYt~~\v~th·piari~.:','
The proposed change is 'necessarY and reasonahle.sO that lang\llige is conSistent 3:t1d 'mote eaSily:::
understo04... :: .. '.: '. '_. _ '. '.. ,(. . . '.' .._... .

· Subp.2~ JJ;l~~'~ti~~s.~~j·p~~~a~fi«lli~:~tp~~~.cld·~·nlU~t ~ei~ii~~e«(:" .: :.. ""~' ".:""';.
. .' :,Curr~~t.l.~~g~.~~~atd!n~.s{~!~g:.re4~~m~nts.~~e~J~a~,:~~tici.d:~fi.:~~ted~are~p1Us~~.·' .' ..

be ~ste4 ~th:Slsn:s: P~9~ld~~.by ·.thep~",TJ;1~.P~~pbs~d. chang.~.ls to !~UU'~th~t~~.sl~'~~" . . '.
.provided9r~pprdYe4·by'. th.e·1?:NR~o.~ss.~~ner~,:.~sallows·~~ DNRto,.~utho¥e si~:~ ~ •(
cases where the,D~,canri9t~*e signs av~il~ble·intin)¢ for t.hefreatJ:nent~:Theproposed : . ". .
change is ·~~c.~ssa.o/ .~dr~Qn.ab~e· to.p~v~ntperiIijtte,d·activ.jtie~jfqm:b~hig ..~ela:y~d:-.ap.d. to ':. / "'" .
reduce DNR~s' ~dtniQi;~tiy~po:~tS.~ .'. . '::-,:';.: ,.' '.':. ~'.., .", .': ::::..;:~. >::.' .::.' ';" .':'..

',_': . . =. ":.,-; }".~ ~. '. ';~.' '. .' ;"/':. ,' . ..."t •••••• ,,' ::~.: .'.:: .'.. ••• ••' .:' .~: : :'.; .' ',:':: •• ' •• '.,;--: ••••.• :.'·:1

Curren~.I~gUa~~.i~q~~~p~~~~.i4~~tr~ated 'a+e~ to beposte4i.~u(dpes: l)o($pecifY'~ .
length of tii:n~ for th~ pOsting.. Some pesticides.have.w~ter-use r.estri~tions oj). '~eir label& for' .' ,
vat1ous' acti.Yitj~~~.~g.f9r v~i ~owits' pt~e, while 'others lia~e n~ 's~cii :~esti:icti~ns~.· The. '.' .
proPQsed.Ian~ge.~tates..~~:tre~ted·~asmu.st be posted fot at.leas.t24 'hOjlrSQrthe.length .Q(: ..
tinie'ofthe long~~t,water·use:;,esid~tipn,. wbjcii~v¢ris ·greater..id~ neces$atY~4 re~6I1~J)le.to ..:· '.: .

· require 'posting'.4utitig::1h.~·titil~:that. :watet:~e :fes'h1eti'OnSaremplace,. to. e~m,.e:th~,~llfetYrifr~e ':, .
uSers.' Foi'pesticides With tiC;w~tet 1,tSc.testri'ctions, irisn,ecessaiy.;an<Jreasqnliple't~re4Ufre·24~·: .' .'
hoUr poSting of areas'treated with pesticipes that have no 'water~~'restrictions; ·td·'in.foniiJh~ .": .. / ..
public and help prevehtundue ~oncem:,ft:?!11;p~ople who ~aY.:~.e.l~e~'()~i9~;~p1j<t¥;tr~~tiri.~~t.~.-; ).;'; .

• . " .• ~ " ~••..•.•. ~. •. • • f .' '. •...• • . •.•.• .. , , .• '•.• ;.~. • ,"'~'.•• : • ·.I~·, .... ~ ,., .• .;"

Subp. 3. Pesticide cOJl.tr.o16.f·~quaiic·pl~nts".in ~at~i'co"'rs~ '. . :' ..... ..... '. . :., . ", .
. .The pr~M.sed i~~ge ~~.a ,~ec~cal change repiacing;·th~·woid)~lacropIlYies \viili'pI~t$~.. ".',

Theptopo&ed:ch,an.ge,~, ~epess'arY"arici re~oiJiblc so thai.language is. ¢oi:iSis.ten,t·and.t1ior~·:e·i:i$mr ~ :.'"
unders~6od..·... :.:. ':". .• . ....:..::,..... .. ..~,.. :,:.,: .... ";.:" :'~ : " .. ,:' .. '. '.. :":,~,':";~";""~:}:'\"::

.62S().0700' ·~OMME~.~i~P~~iJ~~:Ji' ANfi:~<;:~~c:AL:CQNi~pL'\:·,~·· .. ·'\.': ::. ,':,:, :....
SUbp~).'.,Commer.~i;I,J»..e.~h.a~ic~tcortt~~i ,:,:., ":" ... ;.. " .', .... ~.< '.. :..>.... .':';-';":" .<:::.:
'. . The·propqsedcruiP.g~s~hldUde a,blarification ofthe'currentprpvision siatmi£Ui3t·.issuanc.~: .

ofa coinmercialmechanicai '~ontrol permit is contmgent~pi:>ti a'deter:iiUtiation'by'¥he.'P$ :'~:'.:,:, "":'
commissioner that 4t~ ~pplicant has adequate equipment and knowledge to proper~y harvest'· ",' '...
aquatic plants in public waters.. In practice, this determina~on 'has been made by-r¢q~g .' ','.
perinit applicantstp .attend a DN)i-.sponsQred.wor)a;hop.. The,proposed'1a.riguage, sta:t~s:that a . ....
person~ust completi,an aci4atlcjllantmanagemerit:\vorkShop P1'Qvicl.edbY th.e,nN'.R· .'.... ' ..
commissioner be(9.r~ ~o~ducting a~tivities under ~ ~mmerciaLin(lch~carco,iitr~I ..penhit'an~ .. :.:: .;: ".'
also allowsf.oll.ow~up'':YotKshQPs to.~e.required as·needed. :The proposed: changeispecessary :. - ....
and reasona:bl~ to..clar,ify·~at: ..t1l~ pNR req~res for det~J,mining tpata person is..·qualified for a '. .:
c.ommercial mechanical control perni~t. ". '. . .,

. Pe.r$6nS whol)lechanicallycQntrQl aquatic pla.n~s.f9r hireha:v.e pote~tial.to ·affect aq~atic .
habitat on.a 13;fger scale than,~.individu~l sJiorelineowner.Coni~ei:cial operatois·often~coritibl .
plants on large areas of lakes and mUst be aware oflake-wide and: individual shdrelineoWner

· 'limits~ as well as habitat concerns such as disturbing or altering the lakeb'Otlom. In addition,
since pennittees operate on multiple fakes,-th~y can be~major vector for the spread ofaquatic
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Subp. 1 Minna) r~port· , >. .', "."., "
" .. "/.' ,

inv~s~ve. s~c~es}f.~ey do no~, p~o.JX:rly c~e~ :~d ~ettt.thelr me.~pacic.al ~~n~o.l ~'l1;1ip~~~t.: It, .
is neces~ an4reilsopabl~.to ~qufre;pemut ~pplic.~~ to 'attel;1d.a·Yiot\ci;hpp~ ~ theycan be .' '.
.~nform~d of~M.~ci·~v~~v~...spe~~es:~~~~t1~~.s .an~::~t.~~~eJn,e~t.~~ti~e:~ f?r p~eve~rn;g
the spre,ad <:>fmvaslve species ~~ p~ot<:(qtiilg aquatic ~a1>:.ltat. ':' :" .'. '. . ' .' ..

..11le·piopos·ed'~aJI~ie:ai~b~cl~~~~ ~~c~'c~ ·ch~ge~~.'~l#~~~~· ~~~~s~~ and .' .
reaso~aole:tomake'language morecotiSiStent.,an,d easiiy'~de#tOO4~ ':...:' .'

, • .,:'-' .' " ..: '" :0.' • ••.•• • • ••.••••• ; •••.

Subp. laPer~i.t reyocatiQn,for ViQIation '~fru)es .... ,..: ,,':'.. ..... ..." .
. .The,propbsed'languagbPI:oviges 'fof"revocation'piAPM~cofimiercia1 me4hamcij'control, ,

", and c~nime~ci:ij~ hiivest ~~i~~ ~~for prohibitmg ~ppi~catiQn qfpestic~desiq':p'~biiq'w~ters ,.' .
'under an APM':petmii,'if ~:p~r.sonis'lJo~yi.etedofavi~latibnof-.this· chap~er or ,otli¢r'applicable' ,

. laws.. .It is ne~ss¥Y~ifi~~on.~bI~.for '~e DNR to ~a,ve'allth~riiy to. r~yoke pel1llitslor. _'.'
viplation:Ofrules to provide'aD mcentive to follow the..1aw an~ preveritdamag~ t(j aqua#~ . ...,

,resources: .Itis also necessary and re~onable for the DNRto be able to ptohibitapplicatlon of
pesticidest() p~blic~atersun4er ~APM pe~it for the,~e re,aso~s. :l11~,Minnesota' . .
DepartIncntofAgri~u1tuie (lvIDA) licenSes :~o~erCial and ,noll~c(>m'nierc,i~ 'aquatic pesticide,

• R • ~. • • • • , '.' • •• .'. ••• • • .' 0"

, '.'

SuJ,p~ 2 Tr~~hnent.""~~ee :',"".: :., .. :..'::":' ."....:<'-;..:. ','.: ';.,' .: , ,::,'.' .:.. :::' :' ."':'.:';',~,~;''':':', :~'... ,;,"
., ." .~;. 1he:p.~po~etrcljahge~s:~~.,re~~lthe.se· $U1?p~, b~cat1s~'~9,!an.~~e),~;d*~i~.~a~~~ Jh .,, .'

part628P,0450~:su~~~.~ ~d:p~~~:8P:O~~'9, ~pp~ 6~ ·~~~~~~nt.J~~~~~.ippatt?2,~P.~9~5o.~:': ..:' ','.
subp~ 6IS .,~so·l?r9~?~e:~.~0·,t:>~~~1,A~~~d,,~4..J:e~~~e~.:~y..1.~~ge,~ P*1·~~~Q,~,0150; _~:~~t>~:~b: ,.. :' .'

. See the SON'ARdls~uss19n,YJ;ldr!J'~. 62~Q~,O~$P: ~~~p: '6 tpl~6289;045,()~ .sub?; ~b fot~· .. ~·, ',':: ' ~",: ,}'. '
" . ~escription oft,ije:ri~ed,~?r~~9*~l>~~~ess,~fthe.se ~~,~$~S.~:,:,. ,~:";:', ".'. ;, ":~, ~.' ',"

6280.0'Oo..AurtIoiUfYt(iAME~A;!.ro·REVO)<l{piRMJTS···. ::.;.. ',' "; ".
• .'.,...... ... ' • ~.~... • ~" ". .' h. • ••--:. • ';:1'" • .., "'.- ....: • .' ••••• • • : '. ' ••

') . '. '-.

Su~p~"L ;~~n~~~~~ ~~d. ~~!~e~~io~'::', .~. ~., ;'. >'. ,<.:.:;".~.. :i ... ·~'·i :.;":":--:':'~'.>-;.....,,.::',. ..~-.
. lJl(~" cJ.!iT¢nt l;m~g(~lo~s:th~ 1)NR to ,a;in~d 'Qf reyoke ~o~e{Cial.'m~chaw.c,41., ," , .

control permits.or APryi niirinits\vithoili prior.notice'whene~erjfh~J)e~ 'det~:rtilhI'¢9 .ihiitifis. ...
, necessary' to proteCt·:theintei'e.St~·ofthe·pubjic~ to' proteft,h~anlife~';or-to:'piot~ctfish~ 'Wildlife; ".: .
.~ ani:1iUl.tiy~ l',I~~,;9J: {qr yiol~~i()n oftb.~: te;t1Qs ~d con~iti~~s .ofAP¥·pe.iw~~ O!laws~ .~s. .'
.. 1an.gp~~~}s}'~fi~!e.~t,iIi:~~~t,pto~4~~:. f~r ·r7y'~c,~ti()P,9f a¢o~~~~.~ P9¥it,..~~?u.~p.t.~r.~d.in~ : .
., detaIled'w4ane~ a.s to wpepsuch an.action'·shoiild occurf\ild hpw long the l;eyocatlQD sboUld·b¢,'. .

. ' .."". : . " •. _ .. ,' ,'. ..... ..... \.... l "'. '..', ....' .... '. ...' •. " .' :'. "... , .- ,,' .' .' •. ' : ..... '"t·· .' .'.

in effect.·.Thep~opos~d'change ISto ·jpodd)(this provi~ion f10 ¢,at.theD~:Can.·am~rid.or reYoke. ' '.
:' an APM PeiIDitor suspenc1aquatic' p~ant map~gemen(or .colllID<rl'cjal,JiAlvest .a~tJvi#.es',t? 'PrQle~~: ...,
public m.terests; human life, or fish, Wildlife~ ~d riat-iveptaniS~wIUie dhhinatin!ftheproyfsibrts':' .
to 'Mlen9 an4rey6k~ ~omriJ.eI:ciall?enmtS'. and eIim~n~tiDg yiol,atll;>n ~ofp~rm~tsoi 1awsas a.,' "
.rea:>op to ~e.ll~ot, ~vokea. p~lniit..MQi"e ,speciti~ and d~tailed.~#i~fia fOr:r~v9~~i~~n.or permits
and actl~tie~~ mcluding p6tilniercja!'pe.rhtitsiuid acti'vitle~,:au~)o.VibI~#oll.of.la'.Y.S i~;Jh~n, '.' ;:.:' ,'. ,
propos~d fqr.p8rt·6.4~O~Q9QO~s~bp. oia~': Th:eproPQ~~~:c)j~ge~.are Ii~Ce.#~ 'ana :reas9Dable to '.
:providemoreconsist¢ricyandClati.tY·in,~e,pe~tre~oc'atio~p'r0ge~s: ':: . ::. ,: >' . " :..... '..
'. ••.•• I .......".... .•••• '. '.
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appli~t6rS;b~i do.~ ..riq(~¥9~#e··~KiI ~e$'~4 '4~es ;~ot .hav~.a' tegu~.~to1itt.lec~~s~:in pl~C~
to revoke licenses or suspeha3:ctiVities: iiri'det,·these licensesfor violation'orAPM niles. ,The, ' ..
ptOpo~~a ~)raiiges'are"neceS$~ ahi(te~s6~b!~:s,Q thaf~Sti~de'appJlcato~ can be held', ,i: ., .. ,

accounta1,)le for violations'ofth~ APM: rutes'and'otheiapptica:bl~r laWs..Tlie:'proposed'changes" ','
. .ar-e reasonabw, because,$.e DNR ~oU1d P9t ~v~k.~,a P~sti9ide applicatqr~ sJic.~nse,.whi.c~ is "

admllrlstered by the. MDA, but\youldrevQk~'.the· per.s6ri"s abUitY toapplYJi6sucid.eS,to plib~~
.waterS under an APM Permit, wli1cKis"~aminiSi~red'by the DNR. ,..~,. " , ", .. ,'" . ...

• . I • '. ..:' . . .", .. . .' ..:' . '. ~. _.' :' . ...:: . .'.

: The propo~ed language ·lit iteni 'A W:V~S the jjNR·.t1i~ ability"t(j' revoke'APM,' ~oIillilerciai': .
mechanical control, and commerciaIharvest periilits, and to prohibit application ofaqUat.i~. " .. '.
pesticides under an APM perinit, ifthe person is convicted ofa violation ofapplicl1bl¢ law~~l1ie"

terms "APM":" related conviction" and,"APM ~ related permit revocation, Whic4!ire. q~:firied in ~.

part 6280~P.~.99~~ubps. 2q~4 2~:~€?U$e(11~ de~~be ~~typ:el;; of.~Il~ict~9rt[(~~C~,#.sl4tin .',
.pehnif~evoc.#~dli ap.~.th~W~sor.p~iiI1i~ .a,n~ ~(#iVities:t\i~tc,~ tk.rev'ok~~~.' ~:'&M"-:-;~~l~ted:: , '

'. .' .conviction applie~(tQ' this' ~hapter'ari.d~Minti ..Stat,"sec. 103,G.61,5 (perriljts to harvest :or.destroy. .. .." ' .
. , aquatic pi~tSj, as weil ~s.'SiAtiii~~:ah~ :W1~s perta4fuig, ~priblic water.s~·w~~~ds;:and:·6!h~~ ':.', ,"; "

applicabl~ law ifth~ 'conv1cti6ri'l~for\v6rktlia:tresttlte4.·4ithe.'dcis!nl~~~P 'of ~q~~t1~'.p,iantSi·Aii·:' I

APM,- relat~d,permitrevoca#on ~ppl~e~. to APM, c8n1ni~¢1~r 'mechtrill~'alcoi1lCc>taJ:14 ":';":.. ....:.. '., .. :. .
·commercial harvest permits,~ap.d it!~l~giRi~ty.~QJPplY.llquar.!~ pe.sti&~9-es top.1}~1J.9~w~t~rs. UJ!d~J,:' ..•..:· .
an APM permit~ The proposed'HiiigukgtfitheceSSatyand·re#driable·'to'ptO'vIdeanmetIitiVe'f«',.. :"". .
follpw the law and prevent damage to aquatic resourc¢s.Th~ proposed l~gtll!ge.i.~·re#Sona~b~, "..... '
because it. also'proviQe,S criteria (Of,det~rmfuingiftbis :provis.idri'~houtd: ~~tri'y6K~d'hWlli~mg:if.):;~~::', .'.
t1u~ extent.anifi)umber of':vi61~tiQn~~' 2)" the .~#6il(arid number 'Qfprevio:US\'folatio~;3Hhe." .' ~
exte.n~ 19 \yIDqh'the persoJ,1 re.ceiy,ed pfey~()U~ Yv~gs ~garding tPUa,~fUt~W0#.~~~·' > ," ,. '.. ,' .;: ..~ ..- ..

; ',::: .' ..: :. ':. :.:.:,'>,. ':::':');' :::.'.. ' '.:'.' ;' ;.,. ',-',',:.. :", :::; .::>.":.;':':',/'.>::~j, ':' .. i •.,<:"..,::\'?:: ,
. . . .Th~. prop.6s~d langu..age· itiit¢m .Rstate~thaf a: pet~on \vhor~~e:ives,tW~ se:P~~.~~·M .7,'. /." '".

. rei~t~d'~otiyiC#,O#wa ·tlir~e-::Y~at:p'~iiB~.~~~lr ·~';.Stibject .t~ an AP'~· f:r¢1*e4·#m1ith~Y.Qc:~tt~~'· .. j.; ..::._ '
. for,orie.yeirfrP~ the':d~te,dfthe s~dQri~ con,vi6ticiii;',1he:proppsed" language''isiiecessifry/aii~::,: "1:':

reaSonable to'prev~nt. repeat viollitors:from domgdairiage to' the :stat~~s' aqti~ticres6Urcesarid::to~· ,.: .
pi6v.id~·~ h1centi~e::r~J;:.p~~i~ee§!6:f?Jl?v.;·~e'1aw;" .:. ",-:: -: " .. :" ".~ ,:: .. ': .:: .. -. :"" ':" ':,:' '(0:: ':', -':

. . . _Thepl'oposed 'language als9require~ a person who has had anAPM~retat~d'petriiit.- .. : ­
revocation to take an aquatic plant managemen(workshop "before thepersoli'can.recdveaperniit· '
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Subp. 2. A~end~ents byrequest . '. .
. '.: ;The l;}mTeIlt hmguaget all:ows,for comnierci!1I IiJ.echani~al controlapd APM·p'~rmitsto be

~ended.upon r<?qQ~~.frQpi. ~e'peqnjhtie, ij:~~ ~en.~<mt .D:urip~hi~s.:aa~qUa~.e.·.p'Iote~tiol.ll()~: ... '
·inter~sts of~e pu~!ic,:h~anlife~ :~4..fish,wjldlife,andnatl~ephin~Jnt?P~o~s~((.cl1inig~~:··'~
make tec~cal4.np:rqveJ;llent~.to';t1J.eJapguag~,inc~ud.~g ad<U.iion of~e.cp~erc$~tii~e~t.; .... · .
permit.. .It isne~e~~ar.yan~ ieas~nabl~ to:~aketechnlca1 iirl.p~9ve#.teilts t~~~~Jap,gu.age;.iiiore ', ..
consistentand ea$ily;Unde1';Slo(}d... '. :• "'" i " .

. 6280.1000yAiUANcE.~ LAiffi VEGETAUONMANAGiMiNt,.itLANS· :',.: .. ':' .....',
. . '. . ~... .. .. ., .":. .~ . '.. . " . . ._.' . . . ' _.: "..". .' . ~. .. "

. .' ':,:Th~ imip.os.~d Jan~age fuitem A~~t~s"th~t ~e ,l)NR ~ayjssueaV,ariance f;r~iIi ;one or'
mo~e or!beprovisions ¢fparts·6280:.025.0,suhp.4 and 6280.0350; which Contajnthe·g~netal·. '
prohibitipns ~d iimii~ for aquatic plari.t~onifQI~,except that no variance may be issued f()f'" .
~280.0250,subp.4, itt~m~)~and C, wh.ich prohibit aquatic p~.antcontr()l to improv~ the' .
., ' -. ".-. ".' .

orapplYpesticjde~;~·publiRwate!S.. 1iJ~ proP9s~dian~age is .necess~~d reaso~ableto)~l:g ..,.
violators understaild~e latyafiq preyen~fufure.viol~tiQns.aii~ ~;rmit ~Yocati9Ps, .. ::~:hepro.PQst}d.··.
language is re8$onable, ~ecause it requires .~e DNRto ~alc~ .the workshop avail~bl~ SQ'~ not to".

. delay isSuance ofan.APM,.comm~fcia.J·mechanical c;ontrol, orcomrilei:qialhan:est peIll)tt. .. ': :.
. : ..: ," .'.. J':. ','" .:.• '~':'.: ','A.': .;;." .~. ~ , I ,,',. " '. :. '," " : :' •• '.' ",' ' ~"'" '.~:.":-" ':"," ' •.•

. 'The propqsed iaiigua8~o~·~M~ r~]ated' permit rev~ation is.;~~on~"le~ '~~ause jt" .' .'.'
pi'ovides~for.rein.s~temel)t ofrevok¢d.pe~its and eligibU,ty to. applyp~cides ~et .review·OY;· ':
the D~complissjollel'P*S\llU1ttQ p~ .Q2.~OJ i-OO~ ~ubp.:l.. ','. '. ~:'. ',': .', .: ' ....,..

~. • ", • ,,:.; • ". ..' • • '. ' •• , ~. ..: - .;..' .,. "... _. ~ 1 ".-' '. . ...

Snb.p.. ~., ..Vatiin.ce_:(i)·<:·-. ,'. '... . i'," .. "o" ••. :.;: .... :.:; .....:... '.. ,.: ... :,....' '.';:! '.,":.' - ..

. '.The .cl,iuenl·language.h.ftb'is~uppait:s~tes that ·provisions:·ofthis.~hapte:r.tiI~y:he· w~y.e4 '.: ..
·under. speciarcirculnstan_~e~~4~n:d~~1n¢d Jl~~sar.y by.the .~~~isSiqiietf~r. t4¢·piot~~ti.on ana. .'
.presery.,a:tiqnof.:tht}-natur~·:r~$pW;ge~:Qf:ilie sta~e. Th.i:~.l~gUageJacks ~ci.'ij.citY.~d d~~i1 .
regardUrgwha:tthep'ui:pos¢.~.6f~:vanan,<;e ~,and. wlia~criteria·.shpU1d.~· ttsep: #).d~*eii:iliri~ifa.: .:..
.varianc¢i~ju~lfi~dto m¢~qhose:pur-pOs:~'.~:.. ;.'.' :' ' . . . . ....., ....::>.: '.• :.::•... ,' . ", ". ,

'. .' ·.the issu~ ·6f~h~t1ler'b~·~ot i6_~~~t·;~anq~~:f~~. A.?¥ ~~it;: ~a~;.b.~bi*~i~f9te.:~~~:~~L··.. .
as invasive aquatic plants havespie.ad across. the state ai:td governinent age~cies'aridlocal groups' .
look forways to~ effe~tiV~IY> iflan~ge~d' con1rQl.the~;· l;aJCe::Wide.9r J~g~-ar~~J?~?jde",. .'.
treatment~haveshoWil.som~.~ucces~JriteplP9fcllilyredl;lci:Qg E~a~i:a:¥' :w~t~1'milfoil'u:qg ~lo.mng i.· '.

. . native aquatic pl~t~ to incr~aseoIl~~derately ferti~e 9~ ~¢S,01ropiN~·IaJ.c~~(Mf1d~~~ et·ii1. ~2,;;.': .
Bremigan ~t.~. 20~~fCr()'V¢U:.et:al .. ~006'; Wagn,~q~t~1~··2007). Ney~~e~ys~. ~ga~ ..1:>~o,g:JA~:·~<;l:.' ...
lack ofIes1U:geJ;l~e·~fn~tive"pla1;lts.~~:a typic.aloutco~e.of~ea~e~ts in ferti~f?)~~s wilb IQ~" ;.:-,:
initjal cov~r ofnative pl,ants (W¢Uing.et al: .1997,; Valley et aI.20P6).. A~~91pt~ iq .coIlU;ol i.' .•..

invasive aquatjc plan~:have,alsO. aff~c~ed ~omenatjye spe.gies (Qrow~ll et~l~ 2QP6;)Ya~~ret., ..
aI. 2(07). In1additio:n~ as lakesh()Je development hasincreased~, the. desiretQ.remove. aquatl¢.:· .'.
plants to Clrar shoreUnes is in~reasj.ngly confUsed w;ith.the desi.~to cgpir:ol.tn~~~jy~ 'aqu~t~c>. '. .
plants for ecological b~nefit ·.It isnecessaryan.d.reasonabttr to provid~ ~tterguic4ui.ce·in-tP~ ..
rules to detennine When a variance is jUstified' to control irivasiveaquatic'plants, protect or .

·impr6ve:aquatic resow:ces,.ptpvide.riparla.ri:access;and enharicerecieation'l1.useon.public .
. wat~rs) and .the ~rit~ria used·to. m~e:these,detenilination~, '.', . .:-".. . . ..... "

. . . -. , ~ - . . .' '. . .

. .
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'appeanfu:ce'o:fiindeveioped 'sb,oreliIie'6r'fot~sthetic purposes·a!oQ.e 'on developed shotelfn~:: The .
. proposed'language"prohibitihg a:vanaP.cc: for ·th~se reasoiiS".~"i1ecessarYaridreasomibie fa:'" '. '...'
.prevent"aquatic habitatidesthictio:n·.fo~ pUiposes th!it" are inconS~stent with the puipose.6fthe:' .
APM program:' The DNR haS sp6lfa !Veat deal-ofeffort'educating shoreline owners on·the· .

·"benefits ofkeeping s.horelines .in a natural conditiop. through its shoreland habitat and
'Jakescapiligpro~s (He.tideiS~ti :¢i at 19~8);':These'pro~sprovidefurtdfug 'anll" : . .

. . encouragementforPeOpIeto keei{shot~liiies.in 'a'naturiU djhdition to b.eri¢fitfish"aiidWi1tnife~. ·If'. ::. .'

. '. is necessary and reasonable to prohibitAPMactivities that are iliconsistert! wi,th DNR';g" ::'" .
. educational efforts t~ promote:wisestewardsh,ip of om: shoreline areas. . .. .'

:. Jn~proposedl~gUage~itein'Aai$o'"lists'the re'asQns a v:nanc~ :jnay ·.i~Z::;!;~tie~.~~ch" .
. . :. are to:coi1ttol·iti~~ve· aqUatic plantS; protect or'improve ·aqililf:icresGurces~ proVide.riPMi~"· .:.; .:

acce'ss, ~t'erih,atIci recreati~miltise·o.tt p~blic.waterS: It i~necessaiy'ahdi'l:lasonable"tifaIltiw a···· ':
· variance to'control itivaiive'aquatic :plaiits~ b~aUse·they arebecainingan'iil~reasing ·tfue~t to'"'" ..

Minnesbta'-sIakes'andthereare sitUattoni where rtis:l)enefiCiaito confrol''theIri'at:levels 'above' .
.. those specifi~cl in rule.. Lake,..wide or l~ge':~cal~ ~01itrol of invasive aquatic,:plartts·carrhelp t<i" .

reduce theirabuildanc:e..and incr~ase native aq~tic plants (¥adscm et aI.·2002; Bremigan·~t ·aI.·.
.2005; ·Wagh.~r 'ct :aL:2oo1fiIiiRteins~c'es;j(niay 'be neces~:and' reaSotiilble to'~a1lpw a'" .:'. :.'. :'.~.:
variance to.contrOI native plants to protect or-improve aquatic resources." This uSllii.lly:occtitSas·· .....

'. a~ul~ ofan enviroIimental'~jsturb~ce,that ca:uses a native species to become o'.'edY:,~b~'dari.·"f; ";: .
at the :expetl;Se 'of"otli~r native ij,ectes. F~r.example~·,in one caSe, a'v<:Uiance:was·:gj;fulte.tho.' '. .' . ,
co.titfoLp~ck¢ielweed·toi(hihai1~e·tJie·'Wi1dricepOpU1ati6.niri:Big Rice La]d~~i#'jst't'd.#i·~;co.unfr:j::~;::· ..·
It. is n~¢es~ary:'ana reaS6riable. t~ £l1ow;a' vanancem sotnc 'sitUationS:fo'pr6'Vl(t~~p~M::A~~~s~qt::; ..::··. •

· e~an~ci're'creitionaluse:' ThisJs ':ni~st often ffie.iesUlfofinvasive.aquatic,p1ahts:rd_t.m:a~!:':}.: .. '
. on tb,e sUrface. that impede access or'n11d-lak~ travel,Mni~rare1y~·there maYbe,'~iSek~h~rb;(f:;-":";·:·::· ..:

. .excessiv~ nutrient inputs or s9m~ .otp.er envM-.opmenta1 disturbance cauSe ri~iive pl~tS~tQ··1r.~c{)itre· ....
. . 'ov~t1Y'Ab~~~ :arid a'hin~an~~db.af~~~ifand recte·~tion. . . ..' .'.. '. '.".~ :: ..i(:·: ;~.·."t,·>/·':.::,~;,.:,:.,.: ':: .

, ..'.. The prop0sed'langtuige iriltettt'Kalso i~qWtes thatilieDNR coil1ID.hisi~~~tinusflri"iu(~a~i::":
detei:iri:iliati~h' iliatther.e are e.xcepti·omucirc\1instahces·otspeciaf or uillque coliditiorufbef6r~: .'
granting avariilnce td'tontrolnative'a:q~tic plants.·toprovi4e ripari~access 6i: eiiIian~~· ": '; ;: ',': .':.,
recreational'Us~:" The prbpQsed'change is necessary and reaS'onable to .make it 'clear that· ':. :"".:' '.,
variances 'Me:the ex~epti<>il. tt? t1i~ :rpr~·ahd·-to:preyent the·variance ,processfroni being':overU~ed:!:::.
or mis~ed.~TI1e proposed language is"'Iiecessary arid.reasonable t6:preveht:variances"from be4}g '.:
justified on:sh'aIlow lakes ~d'b~ys' and'wetlands tharhav¢"natUfallyabtindant ilqiiaticplahts.. .':; :"0 '...'
the proposed language is"reaSori~ble beca:llse iHiii1itS this:requirem~nno yaria)ices;reque'stet! to. ... .'
control'native plantsfor:ripanan'access'cQr eiihaliced i·ccreational:use,. and does "iiot",apply to '. . .,:..

'..variance~;:t~ controfinvasivc'aquatic'plantS or to protector nnpfove aquatic resources/ '. ";' '.. .'. . "
' .. ,', . ': ~, .'

The'prop()s'ed l~8uageiti iiefu'B:Hststh~ criteria to be. consid~red todetenhme ira'
variance is justified to control invasivea4iliiticplants; The proposed criteria are: t) the·:variance'"·­
has p0tential to 4lcrease or protect native ~quatic'plants, improve Water quaiity; or provIde other
ecological benefits; 2) the variance 4as~tentiaI to.pr~yent the"Spreadofinvasive aquatic'plants; ."

. 3) the vanancewC5tild:further 'rese~ch or evaIuationofinvasive aqUatic plant eontiol;and 4)"
. there is no otherfeasible alternative to accomplish the pU;rpose: of the vanance.. The propos~d""

criteria are riecessary and reasonable -toguide'decisiOil-making in the variance process.. The
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pi'<;>posed criteria strike·a reaSon~le bal~ce between providing guidance for decision~making .',
and·maintaining flexibility tp ad~s$ di:ij'erentcircumstances~ byc.aitse the 'language requires thai
'~ach ~riterion q~.~iis.idered,::qyt ~~·~s:.~o~dict~~thatany'o~e b.e,'rr.~t~ or4~i}or a.y'~.#ceto.~~
Issue .': _ . . ", ", .....,... '..: ," "... . '" ~," ,: .'t •. ". . •

,', .......

#.~ ',' "::"'~ p"' ' ••• ,::,,;,:. ', •• ':~-.; : ",' '. '~:."', :.i:.~: ", .: ..;.~'- -.:'.: ~. . ":.' .. '~';"ir .~ •• :.' " '.' ",,"

'. The ~ntenon that the vananc~ has potentIal t~m~re~e,or J>rotectil~~ve aq~tic pl$ts;:' .
, - improve water quality, or pr~vid~ other ecological benefits is necessary arid re~otiable·to ensUre . .

that-a prop.QsedV~at;lce will h~y~.tPe·4e.sij'ed impact..While .$ereis potentiai to deCrease. .'
· invasive't}qnauc pl~t~,.~4Jii~re~~·,ri.a~ye ~q~~ijc,pf~ts:witl1Jake~Wide orlarge~;ca)e ~<?Atrol~.
· StUdies·h~:ve sho~,'~h~ftPis' ~PP!O~~~. t#a:y,~~use .~(:W~ltapn. tiuin good·9P.·«U#."~P'hjt: or~ :fe1.1ile: :
l~es ;(~eIJ~g ..;e~ ~..:1~.97;·Y~~* ~J;~l;.20~~~···.~ :a~4Hi~~~ ~?n.?~ ~~~4¥1~.~y.~$~Xe.#q~~~~;,;.···
plants'4as capse.ct,~lJ~e.,c~s~qn Wltp·1)W. p:t;lplic:_regar~lll,g .practices,th~~~o~~tl!r ,e£f.ecl\~~ .... ..,

··larg~!1~ale.cQiltrol~.versll~ practic~~ 'that reauce:nujsances withniiiiimaIbeiiefit~. io~anv~ 'pia.nts~
·.The pr,?pos~d:criteii.()nj.s·~e~s.~~,~d:;~~as9riabhdo·venfY that tb.t; go'ai ·~fth~v~:~ce is,:<'·'·.
achievable.,,' .. .' " .' .' ."'. ':. . .

-;.- .--: <.>:,'~';".,. :\:.•... :.:::... . : "',".. ,.~ ~ :: .

," ..;.' ." .. '. ,':.:-;:',":. ;.:i·.··~,.. ·;.:.. :......:~::.:··(/.,,;";·~ir .. ~.j. :.~.-:.. ;' ~ .. ':~';:' ..~'.~ ~: •. _.. _~ .... ::. _ ,:~ .....:. _.: :.:.: •.~.:\.. ~ : .. ,:....• "

. .'.Th~:~Iiteri.o~.~at~~.~an~~~h~s:'p.9t~n~iaI:.!o.;p'~~Ye.~rth,~sp're~~:pf~Y.~s~~e.,~gpatic':.~:;c:. '.: j .

.plants IS necessary and reasonable to help prevent·lfl,v~1Ye.~q~tlc p'ant~ fro;D;l .spre~dlI.1g to new. . ....
lakes. In particular, control around access: areas maybe neces$'ary iiI sonie:cases'iohelpprevent' .

,.' boat~H~rs froni.·p'i~~g,:~p.Iw:?~e,adp1~.~.aq¥ti~l?I~~ ~q ,oth~(.l~es~. ." ...' .....: . ' ..

;. .' ,.:,..~~C?t6j9,~¥a~:~~;~¥~f~_~~~~~t' ~~~;~i~~~~h:kI e~~~~tiQ~::~j9~'hiy~si~¥ ~~~~~:~" .
'plan,t c.o~trOI ..lS .ne.cess~.tW4·r~~~na1jI~JQhelp.dev;elop mOre e-ffe~Uv.e, co:p.tro:ltp.etho~s~In~ ..
~eas()?a~l~, 19.,?p.:I,1,~i~e,!·~ YiWW1~~1~.i(wi.\lpro~de.·ri~~ful·4Uqp:riation for;~~e ·~ap.~~K~·ent 'of
mv~~ve:~~~ti~ W~:t!V.;. ,,)/: . . '. '. .. , . . .. ,

.,~ ."" ••• ' I. ' • "" .: 'j,~::." ',;:. I ~ ._ \;. • ,', • '.' ,'. .' ~'" •• :'I~" ~ ; " • t' •• . ~;.

The criterion that there is no qther'feasible alternative to accomplish th~ 'p~s~ .ofthe
· varianc.e is ne'cessary and reasonable 'to ensUre $atall viable options are :consl~erea:lntJit·, .-
varian,c.eprocess. '.' ,", .. .:.: . .... . . , .

~ . '.. .... ; ;': .. ~ ..

~. . '::U1~prbpq~~g ~~~eJ~ii~eih.~¢·:j~ts'~e qriierla'tpp~: cd~iQet~~'t~ 4¢lei-niill~:ir'li.· ..•.
. variance.isjus!~t1~4 to,p~vkh~:ripariWjapcess .or e~¢e r.ecre~p:oiiaIpPPQmurltie~~· ..'the :~,,:'.'.',,'
'. propos~q .cnieiia ~e;)'1pe hablta~:~~ter q~~'tY,.:.an~:ero;sioii cOt;ltrol vaJ..u~ of~e."~~*a~.c:p~~t(

in the propose.dp~nii~t atea al;ld ~e..airi9U!lfofhaQitat i'e~u~ti~n,that wo.1;1ld ·occur. u,Iiper:t'lie"; ~ .
proposed contr~I~~Hl1ea~~d~ce ofbivasiv~ ~q#tic·Pl,~ts·.m i4e propose~ ~t~aje~;. ;3).the

.selectNity.'9f 1J,le pioPQsed.C9ritrol{0r..ipvasiv~ aqli;atic plat;lts; 4) theamo~tohhoieUn¢ ....
deYelop~~n.t.·.qn t4~. }V.a~e.~. subje~t to, ihe v,'¢.ance; S}the,pre·sence.of eX:t~IjSive\mats9f,aqua~ic'
plants,at the. sUif~c.e, bu~oD1y if~.}s not,a:MtuIitcOillU1itm; 6) th~ ·coiripatibUityofth~:.. ., .:. .
propo~ed·-4ari~ce:.~th th~iegulatory;·or.man~g~riient. classifjca~on ~f.th;e w~ter and a~ljac~nt
lands;"]) a requireU,lent~t tbevaTIar..ce wouldnqt alter ~e essenti.al..charaClei otthej)tibli~" .
waier; arid. 8) thet~: j~ n~·feaS~b~e:~tein~tive. to accQmpHsh the. goal qf the variance. The.·. .
proposed ~r,iteria are nece~~arym,l.d reas.()nable to:gtiide:decision;.making,in thevariaJ1ce pI'oces~.

The· proi>o~ed Qriteria strike a ~easomible.pa1~ce betWeen proVIdinggui~Mce fordecjsiori,. . .
making andmaintaiiril}g fl~xibilirY to.:addres·s.differ~m cir~um'Stances, :because ~~ l~gUage'"
requires that e.ach criterion be con~idere~~butdoesnot' dictateihat'any one "e met inorderfor a ~.
variance to be issued. . . '.' .
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.' .'. It is;H~c~~sarY'~~f re~n~bie to~onSideithe'tiabitat:'watei'quality~ ~4erosiorl. cbntror· '.' .
·vaitie ofthe aguati~ plailtSwhen:60hSidemig'a van~ce;;to prevehi bndue d.estrUction ofaquatic '.. : . \'.
habitat:· For example~emergent and floating~leaf aquatic plants have very high babitatvaIue ... ;. :'.
(Craig ~dBlack 1980;.Petr20,00;·PiereeZ0(6); t,llerefore.. a' variance to exceed controll~tsfor

th~~~·~~~i~~'·~qtu.~·.s~~dqm ~;~y~<¥jtiS~~~: ." .:' .... ;;.' .:.::..... ::.:: .: > ..... .'. ,.: .': ,:::', .....<..
1l1e'.ie~~ndantftmrJ cri,teria ~dfeSs the;abuiidailce:o(ihvasive aquatic plahts in.-¢e· ' .';'

propos.eci:permit ~ea'~ci the selec~~vitY'b~tIie prop:8s.ed control for'invaSive ~q1:iatic pian~' .. :.:
. .' AlthQtigh' ~~ein.13 .de~ls ~c~callyWith v~8P:ces' thiffare issue,d ~(j.:corifrorii1"asive 'a:quatic..,. '.>.
. .. plantS~ there\viU'hesi~ti()~~ 'Whete.thep.tbposed.~~~c~artect$·4ivflSive 'aquatic' Plant.~,.b)i( <~.".

.has~a PrlWary goa(6fptovldip:g:a,~~s~'~r' ¢ribIDidng 'reqreatloi)aI' U$.·e:·jf fS'necessaryatxd ..'•. ~.: :.:.;,.,~ ,:. .'
'reaSolicibleto"d~tfu~sh hetWeen vililinces:tll§~ed't(y controt."mvaSive '~qtiaticpUUlt~-fnicfthose':; -: .: .
. ·issuedto·provide·aGc~ss or enhance 'te~reati~1i to:aYbid.c6D.tUSiorrr~g~dirigthe·lnteni·df:tlie···' .; .,\ ',:

variance. It is necessary and reasonable to considerthe abundance of41vasive aquatic. pl~tS:'iuia .
the 'selectiyity<;>f~e contr.~ '~~t1?-()(} for invasive :a9.~tic plimt.s when de~er.mjning 'whetherC?r no( .

.' t{l i~s~~a·vap.~~e fo{apcess' or recie~tirln,. b6bause jrivasi% aquatiri p.Iants'do· ,not w31Tant-the.·· .

.' San1~~e:t~=::o:aS~~~:1l,:~ib~le~li~:i;~lop~e~~'~~'~' .' .
· when.det~tminlngwhethcr or ~ot to~t avariance, becaUse the PotentialforcumUiiltlve... , ...
impactii.'b¥aqkfi~pl~t¢ontidHs ·gt¢.at~t6ij 'heavily'dev~lope(HM(~s'tha,n Oi{ lightlY d~veiope~'''' .

.:~~~~~~~~:e~~:~~Jb:~i~qt2~:rJ~~~iW~~:~~6'~~~~h:~:~~d:':J~f'~~~t: .'
'inipi:wf on the lake's aquatic habitat. O~ the other hand, ifdevetopment is liriilted··stlekthitJli~r.~:· :..

.'is litt1~o~,ri?l?ot~hti~ fo~a4diqonal'AP.MpertIlits.:pey'qnd. the ~atiance ..,theoye~all ¥nPac.~~n· .
habitat woUld btHess.' . .... ',:' : .. :...... , ." '<: ", ." ..:' '.,' " ..... :. :'. ':"', ."t.: ...

,. '.~ •. -:' •.••,. '. '. ':.~" • -'. ','~'~'I',. ,,' ," J. !~ :~i' ,", '. . -.. ,', .- -: .. :' ~.t.,..,.,.,
'" .; .." ',. . . ~ ~.: " '., ,.:... ,~ "'~" :'f..." .~.• " j: I : : .. :". ."..

Itis necessary and reasonabieto consider the' presence'ofmats ofaquatic piants;~t:llie~: Y,.. . '

surface wb,en ciete1ll)ining'th,e.n~ed for. a varjance, because.this condition p:Os~s a substantial .
hindrance;to~recreatl0n;:' Iii'additi61l; tlU,s 'condition is"som.etimc·s the resti1(of an erlvitQrtmenful
di~kan~e'~~ch·as.:exce~sive mitrien{itip~ts-!bi·~v.asiv6 ·aquatic·Plants.· kis"~ece§~~and ': ..':.":.

·reaso:M~l~jo quatify"thi~:conditioI1·bY st~tii1gthatlfonlyapplies Ifthe in~ttih!fis bofa: riaturar " ..
conditio* of.a ~hal1o.w lake, sha:Ilow. bay, or'"wetland.· ShalloW bays·3.ncfwetla,rids·used-to be: '. ".
considered marginaJ.or·l.insuitable· for'shoreline de.velopnient, Nev~rtheIess; .as,deve!opnient '.: . .
contin\lfls.to 'iricreas~ and:pri.i:Q.e·'IakesIiofe b~om~s lessavail~ble .. shot~lihes:adjaceliHo shailoY/ :. '.

· bays and lakes .ate becoming mGreas'nlgJy atthictiv(dhr·development.'·:th~seareaS'are extremely';"
import~t for fi~h and 'WilciIife habitat and wetland 16ss and habitat degrt,ld~fion is considered ~ "'. :
major environmental issue:affectmg waterfo~l and:othenvildlift abundance' (bahi 2006; pabl'"
199Q; Bellrose 197.6)~ A variance ~o control'aquatic:plants abOve. established limits to'l'foViqe '.
access or ei1han~e'recreaiion would likely b~ Wljustified in these types ofwaters. FUrther,.··· '.
gtap.ting·ayanance jn, a shallowhay or wethind would likely.:be incoiiflictWith 'the'criteria iIi
clause (7), which·State'that.a: variance ca,iuiot ~ter the essential charactetofthepublic water.: It,
is not reasoriable for the DNRtojs~ue vmances t6" alter the character ofashatlow lake'or '. : .";
wetlaiid in order to'engag~iri uiliinpeded suiface waler recrea~ori., .., . .
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, . ',' ,It.i~ne,cessary and 'reasQi:tabl~,io ,qo~sid~ ,the c.ompa9bility ofa ,pl:Opose~fvaPance witlt
the regul~ipry,.and m'anagementcl~ijic~tion of~ejvater ,and adjac~nt lands'.For. exariJ.pl~~ if~ , '

" ,'local govemnient is liriiith,lgsnorellil~ atteratlons on a iak~ ~p~ 6f.itS'?:qIDn$ re~~tio~Jt" " "
, 'maY be incopsist,enUoallowavariance,to control aquatic plantS-iii t,ho'se 'areas;, ltis J;lece8Siiry , ,

, and re~onable tQ,cp~id~.oth~x: loc!!l plans ari~ tegulatioJ;ls ~en.m~g AfM varimic~ , ' ,
decisions, so $.~t 'gov~~ew a~o~~ ~9iisist(mt ,at staie ~d local'lev~)s. ',' _' " 'J ,

.. , ", " ....•..... ' ..: ~'. ~:'. ~ :.. :~ ~ ,,'-" " : :. . . ,. :." : ( : :." - ,"

. .' It. i~ neces~ary arid reasonable to, conside.r ifavaliance will' aiter the es'sential character of
. '.' ',''', _ .. -. '."-.• ,':.:J,'. ',' .... "':\'\"'':"', :', ..~. ~"' ... ' ~ .... ~ .. ·_t. • •..•••.•• I.'. ~ ~ ., •.•.•. ~._. .,'

a pu"I~,w~~~r~,PQb1i~ ;walers,ilrid~~ aq~ti~ p-I~nt~, hJ.t4eD;l~lop'g to tJ:1e,sfute an(l,itWQuld b~' ,
inapproPriate.to alter the ,c:b,~ct¢r o.ffuese wa~~rsJor, 1hepili:POs~or:pro~idiIilf access or ," '

. . , ." . ~ ....~ ...... '. "., t. .'- " .. ', ~~" _;. ' J.. .'..'.. ,,:" • : , .• ".~" " . ",' ,0 " '. '. I

, ~nh~c~g!ecr,e!!H():J;k ... :"'" -"r"" '"":";,,, " " ' ',', ", '.,'.,'

, ,,", ',Th~,!,~rhe~:'ir~~ti~~e~"i~'~o'rith~r'fe~ibl~ail~ill~tiveOi~,ac~&~~,iis4:'ill~:P~~~'~~f..JJ1e':','",~", .
van~ceJs~~ces~atY~~~!eP.so~bl,e,t,()'e.nsuP::,t4~t~:v'ia~le optio~~)ire,~,onsic;l~r~4iP t~e '~ '" ~ >, ,
:.varian.gepro~~..; ,'''';;'','',', ;:' ... ,.',,:"; ''',' ,;: ", ',,';: :" ',,'."'., . - ,,,,,, '

.' :':'.: ~';':~~:;:"~' '.:' ~ '..~.~:'::~:.J ~~>".i:' .: :,.~ -~-(.::~:~;.~, .. ',:" ..~,: .. ~;..:'.., , ..•.. :.~ ; ~~~.,:........•~~_:.. ":~' .. ' ;.<.<.,,···: :1:.,· .

, ":, .1he propo~,e<i ,langtlagtiJ~f.t<3.m D ,al.lpw~..$~ I.>~'CPJIWllSSl~mer to re,q~e ,womtpwg, of: "
aquaticplarits,water'q1,lalitj;"or,othetParaiiieters 'as a c,ondiuoii,ofan:APM p.Cn;nitiliat inC1::q~~ a

"yari,~C~: :Jt:u,~p.~ov.isi~Il,i~~~~l,l14"~,,,~~~::;s~eli,'~p~1.~:~d;to ;~~anc~s t1}~t~e jss~~Jo. ~~~t;0J ' ; . '.
mvasni~~.q~tIc;pJl\U~ ,9.r.:W1P!~Wy, Qr .:pmte~:t: aqllf.lllc" h3,:1)11at, The ~Clence, qfcon1wUll.1g ll.lva,inve' '
aqu'l~~IJ~~tS, o~:'f,)~~~,~e;oi9~~~;i9~ is,~.l.Aey.~lQping;'an~ ~?i:.~:'~~~ds:~~.,::~:e l¢.amed .
regaf4J.!lg the e,ffectiy:en,~&s'and, P9t~ti,aImIp~ctsof.control method$..,IllSn~c;e&saryana: "

. ,'reasonable 'to be ~bie to r~quireriiomtoffi1goiiii:pCrinit Wiiha varlaD~e.i<?help'ciett;nn~e:~f:tI.1e: ...',
, goal.ofthe.variance is being.met. For~xample> when. granting a variance for lake..Widecoritrol "
. 'of ~ya~~ve:;~qw~ti~pI~ts.:t?.J~~r~~,~,~~ti:ye:,p~AA~~'i1Js impw1apt ~(). :qof~~~~ Pl.~t:poBW~tions, ' \'
, ?riq~~tQ:s~~g:9:9~trPl::~d;d.ete~;~<?J{~~~e,:ar¢ Iii.e~~",l~i;clr~;~m~~.~ :~1.~~y~p:l~~"a.l)d·,. ".
mcreases-'.w..patjv~·'plf,Ult!!. 'It ls;al~Q,,1Illwrt@t,t~,m*~~~'thatund~s.~b(~~.ffe9..t~'~ycli'~~;,:<:-
~creaSed'a~g~~·b~~o~,~ci\~~i~!y ..~~ ~?~l6:~c#rig;',·, ',:.' :,:~. '",',~ :,'~ ~ ..... ,:' ',:,' ",'::'::,">', ~'"

, ,"" 1i;1e':p~op~&'~d, ~~gii~g~'W jte!Ji,E~l~~ ;th~.DNi c.~~i.;sio~e~.io·req~~ prn~iib~.'~~ : '"
feasible measur~~, ~o il;lf.tl~~te a4yers~_~fre~i$pn,~q~,a:tic"ha~itat as a ~onaiti.on of~',AP~pe~itc.. ' ,

thaqncludes a variaj-lce: Miiiga:tiou rile~ures' may in,clude a.fed:u~tiori in the nu.rI}.ber,Qr,-~~~.'Qf '
:doc:lcs'and Qt1?-er.wate~~9rierite(f $tructUr~s" r~~ov~l 01shor~line riprap ,and retmnhlg 'Yall~~:: " ,.- '
restoraik~~'ofrtatur~,'iiv'~~~':vegeta1~o~: '~?restofa~ion,ofe~e~g,~n~, alldP.o,~ti?g~l¢af)q~~c .:.-.:: ~ i

plants., Xt IS nece$sary,.and r¥~~)ll~ble ~o~ .the.DNR to be able to reqUIre, nllp.g~tlon to offs~t , ,. '.,'
aqu~tic h~bitaf loss' tQat~ay occuras~a~e~~t pf,~ APM pe~it. v~~~ce~' '-Th~,~ro.Ii~~d ':',' ". ,;,",',
language IS reas'onable, because the DNR,. would have more flexlblhty to consIder vanances If It
can .reqUi~e meaSures ,that offset~qUli~ichap~~~tloss.,,:.. ._ .

'.. .' ...". .:. -.... 1 •

Subp~2..L~k~V~g~i3ti~~ll1aDageDl~~h)lail,(tvMP):, .,,' .,)' ,

The pr~~~Sedlari~~gein'h~m:l a;l~~;':the'DNii c~mmis'si'on~f' to 'a~thori~e' avari'ance
for anAPM permit 1hrough approval of an LVMP. The proposed language also indicates 'Utat
APM permits be issued in accordance with ajl approved L,VMP. This language is,:similar ~o
existing language in part 6280.0350, suhp: 2, and is','therefore,notasubstantive change. It is'
necessary and r,easonable' to ~low LVMPs to fluthorize an APM,pewit vmian,c.e, ,!?ecause it '

. .... . .. . .. . ," ". .
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encourag~s~i"delibetati*e'and 'syStematie approa,ch tt:flaktfniariagement arid a4ua~cplan:t 'Control,
provides edu~ationat oppo~tfes;for the;DNR ~d its'cdbstitUents,'and~~rih~~s r~latid~SJ{ips: ",:'
between tl.\eI?~:~d ~o~a~ c,?m~~ti~~:' ," , ::.'! :. ": .,-.: ,:: ..,' :,' . .',: ~!.'.. ,; ..~. ·:· ':t ..:. I: .

The'proPosed langu~e: aiso ·~a!es:.tIi:afth~ D~ comiriissi~tie'r Miall~re!4Uir~ ~ t~'.. '.' .
before granting a variance to an'APM"ix:rmit~Jfthe proptisea contiot-:pidposes meth8ds or .'. ::'.
acti,.ons that need to b~ .eva1uate~to 'dete~e ifthe go~s ofthe:variaIlce ~e met.. 'Theproposoo
langUag~' aIio ':states ·tfuLt i\P:&r pennh"~ppllp'ati~#s that Me"inc6~i~ierit WiUtim: LVMp·~maY'be.·,. ,
deni~d~ 'tVMPi iiie 'mosr'commoliIy'assoCfilted:wrtli'l8kes'Wher~ there 'is a- desiIito~pa'v61ake~: '...~.

.wide. or JaIge~area :b9n:trO(ofkv~ive:~q~tie;piiUltS:;':'it 'is ftecessary ·atfdteiSbn~blelor Ui~J)NR· .
to'have 'the ability to requir~ ~ LVMP before. issuing a variance ·in·some cases~ to'ensure .tll:at::..::.'. '

. goals :are identi.fied ~dproblems correctly'djagnosed, and that there is ap. adequate cOntr,:>tand '.
·evaluationpl8ri:.· As':lnen:tion:~d p*¢y.iohslY~ ;illesci~rtceo(,'iRke~Wi4~ .ori~ge·",~ea::¢ohtrolof . .' . .
invasive sped'~sWiili :herblcides is!sti1l.aeVeldp~if~d·it· isriecc:,ssary"ai1d':teas6ria&re·to.lj~ve·· :•...;,.:. . -,.
good pre.control-data on aquancplati.tpopulations and basic water qwi.lity parameters;:asweU'~i~':" .
follow-up.~ohitoring, to. determine ifthe conn:61:was a s,ucceSs at1dif there are any wianti~ipated .
orUndeSttabie'inlp~ctS,'At'IMP provides' ali: ideal'f6iillii roi' o~tairiing,'this tYPeof:mtoi'fua1je)n.:

, ..: .:·:,It is:h~.~~~s~' an~:ie~~~~b~~·~~~~;~·D~·iib~>~~~;;;;j~~;'§.~~"~~~~~:~~f.. ~~~i;.~:~:'·:;·
~th·t1i(g<)a1.i~Of)(I~~:: .F~r ~~~pl~~ .if~:~~· atid.v#i~9.~A~ ·~PP'~~v.e:~r~·:4~1~~'Yi4~:'~~::·:.' .. :.
conu;ol'ofinyasiv~ aCJ.!latic pl~~' so' ~e).l' IiUn1b~rs. de~rease: ~n:tl~.na,tive. pfuri~"~'cr~as~~ ·tt.tp.~·l?6'·: .. .'
necessary to'deny APM, p~hnitS· to' treat native aquatic.·plants, 'b¢cause it-wouUr-hamp~r ·th~;go'E4: ':.
oIth~.t'VMJ>',·.' :-';':" .. ,: ....'." . :. :':.'> '.••....:,'.,"., :., '. :,., ".':\'i."":~",,:,~,:.,,

.' '.:'~':'" "'. ~'. :" .~." ':,.. :0' "..~. ,'.:"': '." ;) ,::.~ .., :~"'~';"'~' .•~~:" .~~.

. .:' :. ::tff~:'Ptop6se·ci.laliguagei~ it~tri.· U·r'~~uh-es·thbD~ii6n1'riji$S~pi1¢r':'teiptoyid~:;t&e::r~hriii(!·,: .
for aniNMP and: sp~cUie$th~·'irif6tmatioii' It.m)istcontiilii intludihg·:,:iy:a:·desCfipii61ibf.lh~tatCe~:;; .
and· its -wat~t:4u3;iit)·. ihc1udltig'lb'&rl6n;' siie';::~~(C1~ty; :2fa:.a~.sclipt~9n '()fifu:~'~q1kji(rpritljf:';::": " ;.
comriuuiity;.3) a:descnption ofthepublic paitidp'a:ti6n:prcice~stl~edm .developirig'ili~'plart;:;:''.···· "::
4).a .description ~fthe 'problem~, ad~es'sed in,the plan;. 5).,a .State.ment of tll:e.·gQ~1fO~ll:!aJlag~ment·.
of aff~ati~pn~.n~;6}3;' des~ri})tioit ·(fflhe.·1?!6~o~ed·~ctiot$~io' a:c1ii~y¢the p~~?s:'goa1'Jtiul'a:i:i1ap;' .
and 7) 'coriditions ofAPM pe~its that'would be'issued as piltrOfllie plf!,Ii; iliclu.ding-: . '.:;' .

,identification 6fvarhuices requested ~der ~Ubp. ''1. :'ifls"ne'c~ss~ 'ahdl'easOliabte-'for the·D~nt '.
to provide the fonnat- for LVMPs to ensure that planS ar~: consistent'and-have all ofthe necessary:

.infoim~ti6n, art.d·to make it eaSier forIocaCgroUpsto participate in thepli:l:tuiliig process•.~tile: .. :'
,proposed itifoririatiori :r~quirementS' for LVMPsaie rieeessary~d reasonable tQ ensure' that'all .. .
. pl8nshaveiiUorin~tibn necessary 'to riiakedecisions regaiciing'APM pfaetices~' .. ' .,: ..

. '. ;".".. ": . ;,", ...•....... : ," ". :", -. ;,", .' ::' ';' ..

The proposed languag~ in item C reqUires 'a riiocltoririg:plan fora LVMP, ifit proposes .' ,
.methods and 4ctions. that need to b.e evaluatedto :d~tetm~e .if the plan's go.alsaremet. It is .. .
necessary and reasonable to be abl~ to requireai:ri:6ni:tbrlhg 'plan1hr' some LVMPs tq'deterniihe '" .
.if the. goals have been.met and.to make s~e that there are no un4esirable or.unanticipated .
impac~( ., '.: . . :.' ...... '.' ". . .'.: . ',:'.:.'. .' '. . .' .....:
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. The·cUp:ent.language pr9vides foraJC9iP'missioQer'~ reView ofAPM ~rm~~ th~t ~~ ~ted,
Wi$. condiiio~. or dellied. )J~~ reY1e~iUpSt be·~Qrte..Within.t~. d,~yS-of,the. :riCDJe~..rdt#Yi.e'Y:' .' ,': .
The proposed cmmges ~e priinaiily techriicaI improvementS to existiliglangUag~.· .Coninlei:Cia[ .'

, Jriechanical,contI:ol,and·commercial harvest permits are included as l>ermitsthat bilibesUbject t(j: ~.
comm,issioner's review'and pennit modifi~iion, s~~nsion, and revocation are addedas'actions .
tPatc~be:,.s.~1>j~ct,t~co~i~~o~e~~s~r~~~w.' }1ie: P!o.po,s,~ c~·cin,ges. m:e,necess~~d·· ..<:.. '..,.,. '.:' .
.re~~nable:t~:~lls~~at c~mJliei¢i.~H~p~~tQ~.;9.~ ~av~ ~oIiWli~~~n¢ryreyiew9fd~~~siqil.s: .. .'

· made regardiDg lheir.,p·ermi~ ~d ~oeris\li'¢thai~l.P.OtentialPermit'actiopS caIf~·,Sfibj~cno·: ".' '. "
:revi~"y.·~'~ proPosedlallgUageaIso:ciuinge~ the' tinl~"~e for the re~iew fr9fD,l.5. :~{trs'~o:lf .. '. :.
workfug days. Reviewsmvolvechecking with.fieldstaffto get ~ormati9Ii'abbut tli~ ·pePhi~·· '., ,i .,' ..

'. decision arid.review ofthe relev-,an.t information by one or more inanagers in the DNR. ']t ,i~·'·. ":,,,~.; ,
.. \ necessarY and reasonable to have 15 workmg'daysto 'complete'fuereviewto e~UJ.e. iiilii'~~l ':' .,." ::"~:.: .~...

· relevant information isconsidered prior to makin~ a 'determination. , ... 'J., • ..•~.. ::.:~.:" .• ~ •... ; •...•

I:·"·" " ".' ': ".". .:t,'· .

6280.120'0 PENALTY . . . . . .
. The cUrrent language in this part provides for a inisd~mean9rp.e:nalty for a; perso~ wlj,o:·';.'· .'?". '... ,
violates APM-rules or the terms 'ofa permit. This language is not consistent with M"Iiit:r·S~t.~ ..
se~. 14.045; sOOd. 2, which states that an agency canno~ establish a crimipal, penat~ ·by~rt1I,~;:':·~':. i.· .: ..

. uillessithas specificstattiiorj authority to do so: The proppsed change is tb'.make' peiiaitie~for .".. :
APM rU.t~ vi,olations apeUyDlisdemeanor ipstead ofa misdcmea,nor.Miml. Stat., sec;,o<J?.02;. , , .,
subd: 4a states that a petty mi~demeanordoes notconsti~tea CIjrne~'11lere~0I:e,uiid.~tthi{:::'. ·,x.> .
prOP9sed langUage,violations ofAPMJ:U1es \vould not be a cnminalPerialt.Y:andy{ol;l1cfh'dt. :,'., .
violate the requrrement forspe~ific statutory:authority in Minn. Stat., se9. 14:Q4$','stl1>d:.2:·:The·
.proposedchanges,are ne~essiuyand reasQnable to comply with.statUto:ryiimitatioris~bn'state·· . >.

agency rulemaking authority.,.. , . .. .,

'The proposed language aiso specifies the types·ofpennits·that are' si.lbjecttot¥s·pt~~isJ9nl ... :.
·which are ArM, cpmmerciaI mechanicalcontrol, 'andcommercial h~rvestpermj~s .. The·pfoM1sed; ':
'ch'angeis neces$a1y and reasonable to clarify rule language. . . ... /:.' .', '.

Effective·Date:··· .. . " ,... '.... . . . .
. ". The·proposed mles·wo'iildbc'effective onJanuary 1;",2009.,Itis~ece'ssa{-y· ai)d t:~a~¢nab16·iB' :,:

. implement the propos,cd 9J.8ngesatthe..begfui:ri~g,of a ·year, t9..avoid coDfusioQ..~d diffi,cu1tY:tha~,:
··would occur by trying to implement changes during the middle of a per;lilitting·~e~on ,. .

" ',- ," .. .

iv. ·OTHER CONSIDERATIONS'.

Review of Documents
Sources cIted in this document may be reviewed on workdays between 8:00 A.M. and 4:30

~,.M. 'at the DNR central office, Division ofEcologicaI Services~ 500Lafayette Road, St~,Paul,
,Mimiesota,55155. . .

Altern'ate Format .
.Upon request, this Statement ofNeed and Reasonableness can be made available in an

alternative format, such as large print, Braille, or cassette tape. To make a requestcontact Steve
Hirsch,Division ofEcological Services, DepartmentofNatural Resources, 500 ·Lafayette Ro.ad,
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1996.

" STATE OF MINNESOi"A
,OFFICE'OF ADMINISTRATIVE HEARINGS'

FOR THE MINNESOTA DEPARTMENT OF NATURAL RESOURCES'". ". ~ ." .

REPO'RtOE rHECHIEE '
, ADMINlSTRATIVEl.AWJUDGE

Dated this /2,t!L,dayot DeCember

", ", Inthe Matter of Proposed Amendments
, ~o' Pen:nanent Rules Goyerning Aquatic

, , , Plant Miinag,ement'and Aqua~9 '
Nuisance' Control.' '

If the"ag,ency, 'chooses to" take, 'the, action' recornm~nded by', the:
, Adltiin,istrative .Law Judge, if shallsu'bmitto, the Chief Adminis~tive,Law Judge'
acopy ,of the', rules as initjally pUbiished in the, Slate Register.. a copy anhe'rules
as proposed fa', finai adoption iii the-form r~quired by the State -Register for'final
pUblication, Clnd a ,copy of the' agency's 'Order Adopting" Rules.' The" Chi~f .
Adl'ninistrative L~w, JUdge will then make a determiniitionas to whether the

, 'defects have been 'corrected 'and whether the modifications' in therulas are
SUbstantially different. .

," ,Should the agency make changes 'in the, :rules ,other than those
recommended 'by the Administrative Law Judge, it shall al~Q submit the'complete
record to 'heChiet Administrative Law JUdge for a review,on the isSue of
substantial'difference.

" ' Thea,bciv~~ntitled matter ~me 6nf~r .review by the Chief Adminis~a'tive
Law JUdge pursuant to the,provisiQns',ofMin'ri $tat '§1;t15, subds; 3' andA.
Based upon: a review qf the'record irUhis proceeding, the Chief Admini~tratiVe,

:Law Judge het~bt'approy~sthe Repo'rt of the,Adrriinistrative Law JUdge iD, all
, respects." , ,,', , ,

, 1,£1 order to correct the defects 'en~metated by the Admi~lstrativeLatN, ......::
, ,Judge, th~ agancyshall: either .'take ' the~ 'action re,c6m'mended' by' the,'

" "Administrative Lqw JUdge., ,follow the' procedure for adoptirig substantially,
, different rules :or .reconvene the rule hearing if appropriate~" If the 'ag~n6y

chooses to reconvene the (Ulehearing,it shall do so as if it is.initiattngane~ rule,
heanng.. complying with all ,substantiVe:andprocedural ,'requirement,s imposed on '

,,', the agency by law,: or rule, The pr9c¢durefor ado.pting substantially diff~rent

rules is set out in Minn. Rule 1400.2110., '. " . . " - " '" .
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.'.:: ;.·.The~bq"e~~ti~led matter~me' on .for ~e.aring befor~'.Administfative Law Ju~ge .
·"AII~n ·W~,.Kr~hiqt1:.0Gtober.·1;;J9,96·)n Camp. Ripley;, MInnesota; Octob,er 2~"1"~r9S in' ..

.r5ergu.s: :F~iIfS•. a~d: Octobe~3;'19a~in:: .Sk· P~ul~':' Beth·.'afternoon·and:··evening. s~:ss.iohs,;
. .' were hekfineaChlocation>, .. ' ....:.: ',. ..:i· '., .>:, :." .. --''';'

.'. '. -' ..... . .... \. " .. ' .:. -. '.; , .....

'.,\ .

••~<\,

......'

6:.2000-1 0699-1

...., ". '.

. '. '.' ~."" r ;:~ ..

: . -;,.

.....
...• ,

; '.

:.' ;

,~ . -:. .' .' .
..... . .

". '.

STATl:'OF"MINNE~OTA"

OFFICE OF ADMINtSTRArivE HEARINGS :.. . ,
..•• '.' '. \. ~. ' .. ' :. '. '.' .: • ';0."" '.' .. ' ;.... .., .: ..... '\'.. ~: ' . . .

". FOR. THE MINNE$OTA DEPA~tMENtOFNATURAL.·RSSQURCES.. '.' . ". . '. .. . "" .' ... , '" . .,.'.....

. .~t ~. . •

.In\h~ MFi~~r oiPr6p'0~~d ..~~~ndm~~~s. '.''R.~PQRtQE'tHEt'~ '. '..." .
t~ Pe~a~~nt ~uh~s G<.?~~mlt)~ ~quat,c ··:".ADMtNISTRAIlve.LAwJLJOGj;--.·· ,; .

· Plant Management: and Aquatic. .' .'
.Nui.~~I1~'Q6n~rol. "., .' ... ' ;. ." .~. ....~, .....

. This Report"is part.of,.a rule,makiJlg,;prp~~ing,.herq·.purs·.u~nt:-jo':.~ihtl~..~tat(·
§§ 1'4.1.31' to 14.20' '(1'994),'. to'. hear' p·ublic. comment.: 'to determine' whether th~

·Minnes.otaO~p.fJrtnient·()f .Natural .. R~soutces' (DNR :or.:Q~pa~ent) :bas..fUlfilled all
r~leva~.t~u~stantive.,.~~.d·.P.toCe~jiJ'FciI t~H!Jlr~~eJ;1~S:of. I~Y'(~PPUg~2!~··~q:,tti~·.Ci~opti9n~f;- ..'

·the'·· rule'" amendm'ents;' whether the··proposed~..rul~' ...aJll~ndm~lit~;~r.e ..r.j~~dt)Cj .. ami· .
· reasonable; .and whether' or. not-mooifications:'fo'the:arnendmentsproposed :bythe'
·.Department ·after. initial puplication are impermissible, substantial. ,changes.~ " .

., . " ..... '.} ..... ;.,;. "': .. '.' '.' - . . '.. ..... . . ...~~.:.. -'.~ :. ~""::";' :"'-

. : The' 'o~part~khtis: he'an~g ..paiT~1 'cOri~ist~a~ p(·P~~idl~er$.drj ;and'·:··SteyeMasten,
Assistant· Attorneys; ·.Ge~era,;:·stev~.·::.Enge·j-;: the', .DepartiTieiit"s· ::: Aq4atic. Plant' .'
Managemenf Program"Cbortlin~t~'i:Howar9.. J:(rqscl1,'T~ctlrl"ical ;AdyisQrih~ EeoloSical ':.'
Services~ and "David Wright,' Mcinitonng'andControlUJiit SuperVisor in pcological' .

,Services; A number of aqllatic plant managem~nt speci~lists from .regionafoffices alsQ' .
· appeared· at various.' locations. ·lljirty..fbU~.petSoh;; :sig~'edthe' h~atirig register' at-Camp .'
· Ripley, 26sigtl.ed in Fergus Falls,' and'28sigried .in st. Paul. However, in eachfocatkii1;>
, there were."additional' people who attended but did not sign the. register. .

, . . . . .
.~ ~ '. -. . .~ . ~. ",;'

. 'The~e~rd' remained.' dperi 'f6r the "subtnis$ion' of 'writlen¢tJmmerits for 12
calendar days· following the 'hearing'" to the closef .'prbusiness·,·bndctober15~ 1996.
Pursuant to Minn..Stat. § 14;'15, subd. 1,five working days w:ere allowed for the filing o'f

" responsive comments. At the close of business on. OCtober:22~ ·the' rulemaking record.
closed:for aU· purposes. .Tdil~dm~stra.ttve~4Qw~iril:tJcl,§eilf,_jMetlf_l;JmeJti)~~el1ts(
tmeltJ.dif1TJ('~G'M~etit{(§ta~\linRf"tite.;'iAitia.~mmeftt"'fleri~f,i·'-"The·Department .also: filed
initial comments, including sOme p'roposed changes in response to issues raised. at the
heafings. .Diuing the five-day response period, ~he Adroinistr:ativ.e Law' Judge received
·one·,PtlbJic. comment and one tiling frOm the D~p~utrn~nt .: ',' '., .,'. . . .,"

• ..',f ." • .:' ~ •
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.,....:. (h) a copy of. the'lettets. showing that the Department sent a c~py of
the SONAR and addendum to tfie L~RAR al)d LOC,. respectively.' " ~.
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. StatutQ!yAutboftly $intfN.~tureQfjDe etOp'Q~ed·8"leAm~.nd~Qh? .... >'-' .::.<. .·.1
, ",S. " Mi~~ ~1~;§1iJ~G:~·i5(1~96ip_ides,in SU~dfv/$j~n~ ·1an~~.:;~L~ :
p~in1ihW~~ff1 :to regtiiat~' the gathering,; h~iVe$tingi: ai;ld. de.sttu~i6n '~(ag4ati~ plants; .': '... ' ': ..'1'

.' tiiestatuteg~s'ontoprpvi9~ as fQllQ.ws: .:.'. ". . . . .' ."

," ~~~diiiis;o:~.:·~e~lt~~~~a~s"'1'fIe ::mfs~ike~shaii.~y·(U~; . .'1
'. prescribe. starid~rds t<;).iS~U~(~Uld deny·pelJ1lits.lIl1der-this~~ct'Orl. . ..::
"The $t~~dards:rhtist 'el1sure th~taq~atlc:piarit.Conti:QI is.·cph~l~tenf .
with' shoreIii'i'a' ;oons~rvati~n .,Q"'ditu~nce$, lake.' riiatuilgetTJertt planS:.

. ana prog.rams~ arid wild arid scenic.'river plans.,' . '.. '. .'.. .... . .. -.'.
. '.' ...". ~ . .'....

. (i) , . a-oopy :or.·:,the ... Ngtice: ,of Iht~nt to A!i1optRules without-:a Public." "
Hearing,as"pubIiShed ·ill.the De~m~et' 26,' '1995 issu~ of the :state Regi,$t~r;: acopy 0f '. .
·the Affidavit-of Mailirig'the Notice of Intent'·to:·Adopf'·R.iJles·withoufa PilblicHearlng··to
pe.rsons on the Departmen~'s rulemaking list;·with a certification of that list; a copy ofthe

, . Affidavit of Disc.retionart.Mailing ofth~·N6ti~ oflntent to Adopt'Rule$ wjlhol~t;;lPublic
,, " Hearing; copie~ ofthe .commen~;,r:eceived'pursuant;tc{that''N'dtl~;' ·arid copis$:of the' .

. .. .. written req:uests (o~ a;.puqlic h~a_ring·th~~were.receiyed'itt·tesp.onsel0 thatNotic%.. , .\" "

· ~. All' of th~"~b~V~'d~Urn~rits'werea\jail:bJefO;'i'~SP~~<)'~':ar't~~':'6'~;d~:':'dr;'
Administrative Hearin'gs from the date of filing. to the date df the .hearing.. '. .'"

'. ·.· .. ·5.· '. .The. pei'idCtfor SUbmi$sjdn,.ofwritt~ti;bOniriiehts;~m:d:stat~mehts>r~t:riained' '.
open:untU OqtQbett5,/,:19.~6y th(:)·pgrit1d ~a'Jii;lg;'()een extetjded. by ·,Oraef:;9f':the.: '
A~ministt:ative .Law JUd€J6 and,al1nGu~d',af each· hearing. session:' The feicO~" clOs'ad, '
forciU purposes on October 22, foll6Wihg the close Of the respdnstvebOriirllerit tJ~riOd~-: " .., ,

. '.. . ~ .' . " ..

SUbdiv.isj~t11· ¢nh~d $ta~t~'fm~~ide~;.i~· relev~nt part,. that th$C6~fTlissio,n~r~ay i$;U~
·permits: to:.' " ', '" .' .... '-::' .,

.: '. ' ...... '

:;. .~

::

. ".... : ,"

(3) peStroy harmful' or 'undes.i~able aquatic vegetation.or organisms,
if'!. P.uPJic waters un.der .presc~ip~ ~onditions,to. ptotecttoe watets;,o '. . .

. desirable, sp~ciE~s·o.f fisJ;;y~,getati()ni othetfo(ms, ofaqO~ti¢life, and....
th~ publiO~, ", .'~ , .- ," .:.' . , . .. ':". ','". .' . •... . ".

. '. .
. "

';

. j
.. j

:1
'j
,

..
The; Administr~tive': Law Judg.e"finds that the 'Department does have statutOry'authority . .

. to adoptthe proposed rules, with .the exception'notedat,Finding' 31,' below.. ' '. '.. . .
. "..

7~' '... ~~'~t1N"ffas"G"e~~I~~lt~~afil£~~~~il1~~l4i',"" . !

·at1tif~iGrdet:&£,arnd~e.StJlati0..a$.Jl:b~~!1AtW:eAl~iirb:f~atelv2t~stimes:{$iR~;thet~t The
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OverView of Judge) An~lysis
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rules..were· 'revisedrnost re~ntlY in :teas., "The amendments' proposed. in this .'
proceeding.;areess~ntiany "updates")~':'ad¢res~{ new' metho9sof 'aquatic' plant control .'
and to Increa~e' protectionofflqating leafvefi~.t~tion,~l.!cl:t as wa~et"lilie~.. ·ThetWo .. '
~9pics whlchdre~.the·gteatest 'commEm~s were'ful~s relating to: "a.u~Qrnated .. uiltende9.".' .
aquatic plaritco.ntrbtdevice~lf; p~r;ijcula~y, the ,Crary We~c;j~oller, aljg~ secondly, the' .: ,
ar~a'lilTIit~ti~s'on tnetise ofaqu~tic herbicide$andpesticldes:' .:. " , '.""

" .... :.~ ' ..::. I '_.: . • '. ~. :. ". -, (. -. ~ " ..

" ,Thequ~stion tif Whethst a· rule· isnemte-d foclJse~f upon Whether ~ 'probl~rtl exists' ,.
that:caUsfot:fegulatiOn.ln 'anearfy case.afterthis':requkementofestabliShih9 'need and'

· reas6na~lenes~r was: fjrSt:emleted'~' ·thEf~·Chief. Ad'mihis.ttative L~W; JiidgEf adopted.' the
rationale that in e$tabli$hing the •need fora rule I.'th'e.agencymust. i'riake a,presentation'
of facts' that. demonstrates ·the existence of a .problem requiring some administrative
atte.n~Qn~:~.. ,,;~. >~ep'ortpf-Jne Hearing .ExamiJ:i'e.r,: In, the.Matter of· the' ·Pro·p6s.ed ..
Ad9~tiQno'f RUI!;sRelatjng to ·t,heControl ot' Emissio~ Qf Hydrocarbons, ·OAHFiIe.No. '

· PCA-79-00a"MG; as.:citedin· 'Beck, Bakken' ,&. Muck,· Minnesota:Admibistrative. :
proOOdur;e; (Sutter.Worth. St. PauJ;,.1-98.7) at.§.,2~A.'· : ... ~'. ..' .

".. . . ..' .' . .. . .-

,"' • . .",: • • ". .' I • • '~ .' ." • ,.' ". " " ",

," :····a~· ... MiOl'l;.: Stat.·· §:: 14.115, .~UIl~L:2y ..,pro¥id~s ...ih~tstate.:ag·et)c..iE3s;.::proPo$.i"g,> ..
.: rules' 'affermng small·; .busiiiesse.s·, 'mtl$t· ;~d~ul11~llt '·in ::th~·.SQNAR. how. they ..have::· : . ' .'

consideredineth.ods·· for r~LJ~ingadvei"se: impacts.on:thQs~ Qusinesses;·.. In:. thiscasei.'. '
the D.ep(iftmentcohcluded that:·th$: amendmentS ·wouJd:.have'mlnir:nat'imp$ct onsmi3IF. '-
·bu~inesse,s, ehS1aged .i,fLtfje c0rilmerQicif harvesting .of-iiquatic·ph3nts.ot the commE;rCi~h,: .
appliQatip,Q .qf aquati~-pe·slieide$.f-or reasons' set ftittl1..in:· tl)e' SONAR at· pS'ges:5·1...·mlf .'
Departrfierlt hS$ maUna;r~Ui~ments. (5,f Min.n:. Stat; § 14;115·; sUb.d·..,2.'- ... . ' '., ' '

• 0.. ' .." . . • : • "' .'. ( .iI,. .•
," .:.... " .:" ". . " .. ,;"",:,:

, .' .: ::, .9.Y~ ...';Min~~ S~t. §:14J;iO·.(1994)· tequires;the:Adrriinis~*iY.e ti.yj'Jiiclg~. td'.!ake
·notice; ::of ,tl1~ ~~q.egree tci:<WhiCh·:the,a{fencY'h~s,· demoilstiafeEJ::tne" neectfor' 'and
,reaso!1abrerie.ss~'o(its:propose(f r'U1~sViit~·an· affirmatNe'pres.etiti:.ltiorh;)ff~qts';fV1inn-j:
.$tat ..§·':14.~4; subd.2·(1994)j·equir~s· thei ag~ncy t(nilake~:n.:afffrma.tivepfe$l3n.tatlon~·of '" .
·facts·establishing the .need fo't and· reasonableness ofits proposEHf rule$.. ::.Tfl~f'statu.te,1 ..
also'allows the ag~ncy tq rely upon· facts presented' by othe.r5' ol1the~: r~co'rd (juring the :~..,.
rule proceeding' to $UPP9rt the': propo$aJ.. fti""t'hi~·caS~h~el1art.r:fteli~pr~~fe~tffi .....
~~~~~'-4ea$~fJlabf~rnes~~~t~~s~~pa~Pi~,a.p'ti~tl~f"'each.r0f·. ..'
'~t~(~~~~~~Jlle.~~.•!(:.,~ft~-<?;~i"'~"'';J!Jll0re'''Pef$$.I1Sl'if:eq.~es~ed~·''~~IiQlfleariM~i ...tfi'e-.. ' .
Qef1a.e~to~aEt~~pme,.,*,~qges.4m;l<\he.propQS~elrf.UI~S\' alllQ' ptlb1iSl1ed{an.~A'ddendt1m~0>$'
t~~~ Att~e.:nearingl·ti:le:·Oepa·rtmerit·suppleniented· the, :80~AR-{;botn .. in: ... '.
prf~p~~e~ .statements,.<s.uchas~hQse by JackSkryp~k:~md'John:Biarko).and also..by· an '

..eXtensiveA~lQg~.e:Wijh·imem,b~rsof the·pUblic throughout the variou$h~iiuing session~.
The Departmentals~ ·maqewritten post-hearing comments.'· ". '.' '., . .' : ' .

.~

"S
.....



.' )~.'

:I ' ~ • ..... :

.' .."

.'

. . The' qU8StiO'n 'qf .whether' a' ru!~ .. is: ~ ceas6oabH~, focUses".0.1 whether'"the'
·bepa~m~nf~as...artict.J1ated ara~iortal b~sis 'for .i:ts:s()~uti6n to:the perceiYedjJro~J,et:n~ .'
The- Minnesota Cdurt 'of App'eals:;h~~h~l~ .a·ru.le ~obe 'rc~spr:taple if itis.·ra~onally

related to th~ eildsQug.ht tcf be' achieveqby tl,le statute:; BrQerf Me.morial Home' v; .•
.Minnesota 'Oepartrtient Of Huri"cm.SeQi.i,ce~., 36.4N·.W~,2~:43~;,·448 {Mjnil. App!: 1:985);...
Blocher Outdoor AdvertisjngCompany Y.·.Miorie.sofa,Department ofTranspwtatiOr1. 347 h

•

· .N.W.2d 88', 91 (Minn. App.1·984).The .Mjnn~spta $uprem~ Court has further defined., .
the, burden by requiring that anageney lrexp.laih'o·n wh~tevidence il"is"relyjrig and:ftow

· the evidence 'connects rationally' Withtheagericy's chQiqe Qfaction'to. be taken."
·Manqfactured Housing.lnstitut,e:..v. ;RettersePi 341J\J·.W~2d''2,jfk244 (Minn.·'1·984). .Ali, ..'
·agency is;· entitled: to;rrla.ke;,c.hqiees betweenpQ$Sibl~~t.a,ndardssd, long: ~$:,tl1e: Qhoice:
that·, it makes: i$:,a ,Tati.coal.: 'one.: 'olf. col'nment~tors .:·sugge'St.'app'rda~hes ·:~thet .th~n:a· :, '
·rati~nal. Qn.$. sel.ecte.d !?y.tne.ag$ncy, .it' i.s: n.o.t--th~pror:;efrpIEfof the' Ad:ministrative- l.aw ~.'. '.
·JudQ:$;: tq (ii~~errnine:Wh!ch··:~dtemative: pres,e.ilts the "~besr·l,app~oach. ~.I~(ijlM::;~tfa'W' .
~af~a~M~g_1Wl:l;!~~~~la:alle1Jliativ~e;tis;~iG~ _'
iJett~G.~k:dJiaij,m§~j~t~~.e.~.d.~Ttie. Age'n-cy' ia:J('-e~;' hc>wever~ <.to ~~-QPt ;1,: .

, "better" proposal if' it choos~s. to ,do SOt subject to the limitations' $et' fo.rt~.· in .
, Conclusion 9·, below. . . '.' . '. - .' ... : -;. ",' :,1;, i_'. ',' 1'.A,-."

.. _. ,- i' In.. a4g1ti~":~q. f1~le.p; ..~mj·· ..re.a$,Qna.b1e~~s ..:: th-~AdmilJ.istrafive.:, .ka.w;.:.JYdg~.crn4st. .
asses~ ,whether the.,LegisI9tur~ has granted, stato,tQrY,a~hof;itY t.o.the·Ag~~~;-Whether(,

· rule adoptiQrl ,pr0<:fadure w~~ Comp.Ii~Q: W~f 'Wh~theLth,e nde.~g.rari,ts ':undu~,·.di~¢(etipnto~·
Ag.E'OCY:; pe~.Qnri'e,;: wh.eth~r ::the :,'rule is.::.:~n90ri$m~tio.n,af. Of 'illegal; ,wnetl1er' :th~_ ~la·. :

,.'.CQ:Q~titute~ ··an l,Jodua. :,d~leg~ti,¢n,. ()f ~a.uth,o:titY·::~()...~n<:1thef,.·or:':JN.hether. 'l,be:', prop.Qsed':'" .
·1~uiguage,isinipe.~issibtyvagt.i~.. ..... '" "'>: -'... '. -" '; .' . . '-.- ..,.

. '. .Th'j~; 'Re~ort···;~.~~~~rai'~.':li~~~dto ·the·d.;~·~U~$iOh of th~'P~lrti~rtS?'Q~'~~~:<pr~p()s~d~;:,:
,amendments' ,that:'r:ece~ve~f: ,sig·niflcant· 'Gtitlcal comme'nt: or'otherwise .:he~:' ;tQ ..' bEt .

·.exarriined~ ,. ACcordingly."·this, R,eport·' wUI not:: disCus-~ ~ efich' i.amendment, no.f·will .it· ..
respond to·eachcomment whiCh· waS$ubmittetL, PerSons:or'groups who d-a: ·no.t.'find'
their particularcommer$referetlCed in this·Report·sholdd 'knciw~thaf'e~¢~andevei)' ..

'. .s,ubmi$sion has~eeQre~dand consi~erect·fV1oreOvehfje~tise. ma~yof the proposed'. '
·amendments' werenotopp()sed.and were' adeqlratety' supported 'by .the· SONAR;'a , .:
·detailed disciJssion.of each sectio·n. of .the proposed' ilJle' is .unneGessaty."1WI~J .
A.drmnistr,ativaJ.aw~J.udse.~spe(;iji()8llYIt<find~,ttiat:tb~oQ~p,attment: has":~emoFlstrated ther "
.~Q."'$lrn(iijre$l~~aqbJ~~$.\;:.of~ptfj¥~jaJl$~f':ii!he,,~N!etha~ 'are nptdiseussed in',thi$' '
Report. ,th~t .such provisions. 9r~' within the .. 'Departm~nt's" .statutory •.. authoritY noted;: '.'
above!'arr~thaUhere are no oth~rprQblems that preve.n~ their adoption.' ". .. .' . .

"'" ".

Where:changes-are' ,made: to the. rtile after publicatlo'n:'in the State: Regist£;!r; .the· .
Administrative Law Jud~e musl;:deterinine ifthe new langua"ge is substanti~IIY different/
from thafwhichwas proposed,:o,riginallY.· Minh. Stat, § 14.05,s·Ubd. 2 (1994)anrl Minn•.
Rlilept. 1400.1100 (1994). Any language proposed b.ythe Department which differS.
frbm the rule as published in the state 'Register and' is not discuss~d. in this Report is'. '. . -.. .. .

.. ' ",',' "
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found' not to be substantially.diffl?rent from the fanglJage p'ubllshedJn·the. State
.' .' Register:~.'·

. .'. ' ..
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.."\..:.

, 1 • , •

..... ·:~2"8Q.025Q;··St8nqaCds 'tOr Aquat;C:Plant Management perrriit ·Issuance.
. . . '. " .. . . .' - .' ...' ...'.,. .' , ~ .' , .. ' . ': - ...... ..' .' .,., '- .., '.:...

, .. . ..
8cti90S not requidn~a p~rmit." ..

. .': ,'10: . S'ubpart·<1 (C): is :the::bas-jct!sWil1JmTn~i b~ach" proVi~iqn.' No. "pelTnitis
.. require4 for. the:cutting or pulling'of sUbme~9ed. vegetattonJn .c.ider :t(j rnainta'jrl..ttsit~ for ,.,

sWimlTiirig:or .boat: docki"g'unde('~ ·num,be't- of .cOnditions.· ··FirSl;the ae~red:"area:.is':.·.· ." .
. Iimited'to oofmorethan50 (eet oftl)e: ownei"s'shoretlne 'or one-hatfthe fehg'tho(th~ .,.....

owner's:total shoreJine-~ whichever ls·'iess/' IIi"cilddltiori 'tl1e:dearedarea.cannot' exce:e<f :'. .
. 2500 'square:feet .A·boat chanh~l· eXtehding,t6dperi'wa~t maY:be>m~lritained)o::iohg::.

a~;': it,cf'de's' not·exce$.d,.1'5'feet hf Width.': :·Ctittirig··'Or,p'unliig'> may'. anti :J:)e':'ddri~/~w!th .' .
. .·equipni~ntthat does 'hofsignifiqSntfy'alter:t~e :cotirsE¥~ ¢urteht/'prcr9ssJs~6h; :<:>f tIJ~ "

la'ke'b0ttorti;·and drag Iiiles!' bUl[doze~:· hydraulic l¢ts. ~utomati~ 'ulltend~cfaqt;Jatib;pl~ht'
cOntrol "d~Vices( Qr ·CJth~r.P()'iVet~perated .!9~ttnlmoving'; equlPri1erW may iricjt ~ be·.Us~"
The :'cutting, ot-pulling "~usf '. take~'" pfsce ;;·hi':.the~'··samEfld·~ti~n·." ~ac!{ye~r '-:afl'd. Jfi.e
vegetatiao that has beetfcufQr'pulletfmustbe r~inov~' ffomthe \V~ter, ..... '•. ",., ....". .

.~ ,.' ...... '.;... • ". • -'.. ' -.:',' . •1 •• ',:.: ..... ':":: , .•::: '. ' ,,~~.: " .;,' ~' " '.~. :,

..:. '.. .'1'1 ~ .'. Se.vera(p'~rson~·objedfed ~o:th~ shdreline ·1~n9fu·l.i~itaJioo •..~rgui~g ~~(it.
was· fundamentally Oilfa.ir to ,aliQw,a perSon. with a ~ OO-foot .shorelineJo' have's 50-foof. ._

.·b~~b~/·:W~iJe .:$PrTT~b9dy\vitha '5~f~9t: ~ho.~lioe'~ for ::~~ar:nple~' <r.i9iiJ~· ..b~':·Ilm~~d. ;tQ':~',; •
'..' 2·5-(o.6tbeaph.·' At th~.·hearing~ the pe,p:arVnent 'exp.laine(i ~o,# ·i(~rriVe~r:.a~}hEf· '..

50-fq()tl50 per¢entlimitauon.as' ~e!ras. the. 250Q.:$quare;·fQPt lin:iitation~.~::~ai;;l,r:ciIi9.<th.e .. :
publicrs~~eQ, t6 a~.Ce~.and .:us~ ~he Ja~e .f9r ,re¢reatiqn?tlplirp:()ses _~ti~in.~t. ~~iij:~ihir.t9;.::" .••

.SOnl6 semb,laJ:lce. ofnawral cohditiC?ns .·Yv'a~..tfle :,~as~ 'for the Iiro~~tiQ:ri~;: Ti.::~f,j~p~,.?65~ .'.....~=~~
. J}_eemmF'.J;;,l.~lill~iaf@~~~~c;i~~Qt~te.QhillliQal~:!~fair.;:g~1;ne~:..Jor; ¢qmlr-lenti .b.ul· ~f~';
ait<:k1!S$e~eie~eria~sa;.a.;Jriu.~b~F.~tp~~eAS··:i8·ise~.'ttienj·:durlI;l9,~he'.~~.arif'l9:f.Jt()c~s~~· '.

". ...,.... .,' , ..' .. , " ' ... ' . . '. - '.. .

........A?~ •. ', ;'"~hangefro~··the. ~xi'~ti~g :~I~ 'is,proposed .with r~g.ardto:~~ter:: lilieS,; .
water~'shield. and otl;tei' flq~ting,leaf vegetation.' In the past; owners ·have.not. ne.eQed a.,'·
permit to femoveeitherfloating~I~~f vegetation 'of, sUbmerg~d vege~tion withlnth(;fart:~a' .
,defined 'by the· rille. lileiamemdmer-lis}:prop'esed":in:Utis piroceeTJing· would· limit the h~
~it*~~i~Qrib~~~~~Mabd:n.x~t1b(iQ~~~v~~tip.r4.~a~~t.p'1Iy'~,~l~c:l~:JJ1e. r~.mo;val· of~

, ~§t!mg~l$at~e~~~~~Bri~t!a~f.t1:·~~f0;qt"'Wide~.~~tin~r.~hailneftt?f·0lil~tLw~t~~ .It ~~_ foun~ .
. . that the Departme.rit has justified .this phang(fbecauseofJ!iech.~racteti~tics; of Vl(a~er

1i116s·ptesencein 'lakes and theirbe6efrt,t~ ~~h,~nd other aquatic jjfe.·' '.' .'..
.. - .. ' , . . '..., . . - '.' .

..•.
. ,-,'
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13.. The proposed. amendmeQtsestabl!sh a new category. ofw~edJemoval',
devices and regulate their use. 1his :cat~gory is .tautomatad. untertd.ed 'aqul:itic pJ~nt'

control device". 1'6 date. there is only Qne comm~rcially manufactured device .which
, ' meets thedejJnitiQri.~ ,the Graf¥'NeecJ.RQUer.. Thare C\re~ hQwe.,ver~:.soJl'\e··hQmemad.e '

devide~ which,also meet the',cJetinition~ For ease of' referenC$.aUwill be. referred,·to as'"
Cra'ry Wee.dRoller~~ , , '

• '~. " ••. .4 :.'. •
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. '. 14;. ". The Cial:Y ._WeedR,oller~as.: iriveet¢d, in, ;thee~rl~ ..19.~OS•. ,.It, is:
manufactured by,the: CrarY·C.ompany. of. ,West Fargo,··North :Dakota.. Thec.ompany
rn.anuf~dtures,agiic4Itu~~requjpm~nt:ahdo.~t<:loQr'p.ow~.r ..~quip~en(.which tog.ether.: '. '.

. accpun(for..SlJ.m~. 90% ,;9f.tile :s~le~,. r6:V¢O~~.,.. The WC3edRoUe.(. Isa relati.velY·:ri~w.. " "..
., prodt,ict 'wh,iCh accouotsfor"ab,out fIVe percentof sale~ iey~n'u~~. Tr__ 1I •. pp.::27~~7 4-~~.,The,.:: ", ..
· WeedRoUe~ ise$senti~lIy ~n L~~ha.Ped tU,bulc:ir d~Vice~, part. otwtli.cl:'(eXtel1ds :abQv;f:)tI)e:' :

", .' .'wateFsurf~ce ,arid is,:ati~ch~d to'a 'doCk,:,tD.po,c:Cc>rpther fix.e.ctobject :That is,on?sid~;:6f . .
, . tne' i.Q~:. 'lfe~find_S d()wri' to 'ine ,Ic:ik~ b~#tpin,:; "",here .i~jq~ns' t~e "ottjer .side of the ·'~k~ jrhc~/ .....

90~ci~ree'arigie~. .That other.~ide, oOtu:t "L~~:, is. the roUe,r.:. 'It .'dinsi$ts·,·,Qf 'rlVeot.: ~e.n;foot .', .", .
sections ,'af'Wha('~PP'e.ar t,o,.be ·1a,rge~ii3me~e,..' allJmj,lil:uncYlhjd~~", in: ·!he,.r~ng:~; 6f:j:4~:', .• ·,

. Io.qheslrt;~i~m~~et~ ..rhe$~: CYlind.e~ )ire.:,.joiil~,!og,eili~r by,. :s~mi~fI¢xibl~/.cQuplep;·:~C?:.'~· ..': '.' ,:'
'.' th~t the:totarlength, qfthetQ!!er ,itself.'canbe, 5Jee~:1 Q,:fee.t,', t5,feet,:~·20 ··fe$t'·25·f~~t, '.

3C:.Heet;etc;A small)5,.w~tt eleclric,motQr,mourjted abq~~ the.·wate~surface,tqm~:tne:·
rol.ler .in a large a.rc~roun~·the dockqrtripod. " .Th~,.angle. (j(fhE(~rcya'nbe::,ea$i1y,::, ."

·adjU$~ed~;"',~e :'ron~rs'that ~ir~ dntfie botl9m'pf th'eJake cont~bi'~n$:wh!ch':openit~:. "ik~: .:: ,"
·paddl~~'ofa'paddl~wh~~I' bOCit:·' As'the~ledric 'iTlq,tor:diiVes' the, folJe'r .s~tioii$ 'ir:i::an' ....

, ,arc:' ttle:"f1n~ dig'irif6tJie "hiketidttom (wheth'~r:, it 'be, sa'nd or rnUCK).and: 8$:the fPner'"
, 'contihLies,tii~"ftrisbring upa:"small amount of .muck; ~arld"arid weeds offthebottotTi'.>~ : '
.The sanda.n~:~iraVel}alls~baCkdqvm 'tb~ ~elake: ijottq'm~~hil~ the.'"~i!(,~.~~ w~,fid$~ ~~~t :': ': ..'.
Th~~yvee.?:R~net, g'C?'~~. '~~ a:. ve,ry :~loy.{.~1l~e~ :.:mta~l!~i~~~1.A~e~Sl'it6~~~1J~t~aR.'::.·· :.

, d~l~'i\Y~~$.t:il(l(i!,~,~~,§@.~.m.i.Une;:$~qu;n~n:t"so';tha.t'}Qv~~r..a;.r;e.IatJXtlY.J.{>Jil9~P~1J9~f. tf.mfit'¢'· .
. ' sa~,es.e~eral~~~¥~r.eoMijntmtJ~~ioflr1heiWeed$:~Rd;;;$ed:iit;e(i1~,~~u.fii'_e;'ti~~tl~ . .
, '. tfiSTf~~~~~t\j~t;m\'~1h~~?~aod~g~vef'l(}'''6rie~t~:fl,,;ct~A:'~afl4~ar,~;60~e.fI1!!.: :If"'" .

:does 'nofatierript t6wQn<,qUicklyintheSEH'~Selh~t g fake•.b$d: spririgt:~rother,.device.
· might ~1I6waiandoWherto clear away all'weeds in a few hOUrs" time~·ltisteadt itW~rks '

,gradually, and t~kes at least several days to achieve its goal.~serSi;.fe:p:Qtit~;~'p¢.ratiR~;!,''
.ikf~[;i;~lWiij~1f4rt~~p'At'1g; a'nt\iJtlteri:f~Gma~esse~m~Wilt~e'fitim~.A~r~j~udfilg::thei3 .
:,sJ!lU.eJ; It is :not uSed o'n.a continuous basis thtough6ut'thE! 'entire summer. but. on ilia "
,other hand. ~ cannot just be used for's ,few hoots once a'year. ' .'. " . " . '

" " .,.. ~. . . .

".. :' .. Th~::W~RoJ[~r dbes it$ jo~,v.;ellr Tn~ re:cor.dis'repietewithstd~es:6.ff~stration·:·
·and. in-some ca:$~. J~iJure,to qOnttol.We~s 'using ra~es,$cythes, ~Iectric. ~ers., '
mechanical weed cutterS' (some of which can.gefveri Iprge);'bed spring,s. ard,yariqus.
other kinds of qrags; ~,fdrexampte. Public eX. 9:,Frtistrationand failure 'resulted

· 'from the 'fact that'none· of these de~ices permanently' 'remove the weed' problem. even
fora single season. Dependinguponthe tYPe of device andthe.type· of weed, the

8,
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landowner ~o.Ulq have to r<1p.eCitedIY worl<.'qil w.~e(t o.Qntrol~ Th~:Cr~tY VVe~R~Uer,'Qn '.
the 'other hand,'retluires far .fewer appJfcatiQn$•...on~: ith.as. dohf;}' theinttial clearing, it, .
mClY 'oniy h~ve to.:b.e'. U$ed,.otlC·~L'O( twi'ce 'again,duringtheseasQo... Jn~, ~~di.ti.()n.i it,is: '.

. - electJ:icaUy pgwered... and,,!,uc.h e.asier to.' YSf;l, tpa.n ~. r~.ke or other .drag Jhro,W(I from
shqre 'or tiauied behind a tractor.. - ,:' . ..,". "'. ",.'., , .

.;..

.... '.'
.;.

" .••• 0. : .~_'"~~~., .. : .. :'; ;.' . : :.: . ..::. --. '.
.. "

'l ..

. " .. .,.. ;_~ ,." '/'. . : 5..,:.:-~·.··.,,;·:' : ' ' .. :. . '," . " <.. ' .. ,' .:- ,.. " :~",,,' : . .,,:
'. _'. .18.,'. ~~tta$l,tl.n~~qtt~1hal;i1)t1refi$'se~:~a:,Weed.:aGJl~~aftlQ';tak<¥J.Jt.:t~ij1tlpJe: '

.%Ain~MJe.~'a'k-i~J\l~~~n~'~;~~-attFa-.~A.ot'Ft0i.iGffe~the,~[;:;,s.~~~M~W$ '.
«~~~"fi~~Ae"1f~~'~,~~:e.er:~¥~~e~k~w~~s.eiiP.f:aQ.li~WPJd.lQ~AEi,Jl1~d,~ ".
_tu:if1ie.u;tt"lbYi~?iirJ'~ifRitf.,'r;aar~wk\i.lJ,eq:Uires. an"irtl,Speoo<iln: of'l<eacllJe~tiot.i, prior.t~7
~n~'~se"Qf"t:heyqevicEii¥'~' .. . .' _" .' " . .'. " " . '.

, ,19., Th~, Depar1ment.is, pr9P9sing to r~uite apertnit fQrthe use, ,of a,
Weed~olJ~~ •. J~~~e:r:FAit.tW~l~~e'f$jt~~'s~~'¢m~tai1d ,'Wotild:,:t~wre~a ,s~Jnsp~Ctien'.t;, l~ .

'. ~:.Q,~Jg,p~rw a $20;O()"'fee'{'but woulQ' be" gO~d' for 'three"ye~rs if the WeedRoUer werer
,.~R,ernt~di hi an, area: of rid moj1e:J~,~f:!" 25QQ, slq'tJate;. feet~ whioWdidnot ~ncluc:1e ant

9

,.. '.': .,' . ~ . '; .

.' .,15.. < Th~ ability 'to::uprootw~s 'and to suspend muck :ls',abenefjf,to,fue: .
l~ndOWnetwiththeWeedRoller, btltmayb~H~ detriment to-· a n~ighb9r.' The Department·
'ha~ received ':a 'feW'Co,mplaints regarqing ··a ,:neighbor's WeedRoller,causing ~,floati,ti9: ". '. .

..vegetaU~n debris andturb.idity.:·.(~; JQt·:ex.ample~etter dated,September}, :1:996,:~nd', ,
Complafnt Report date({,August. 1~:~Qd 20;>:1996.. ,See :al~Q~·aeriatptiotographl!=l~,e.I~d'~:.

Photd Number': 2., subm{tted·,October:···15,showing sedim~,~irig.· alopg.,·shor~l:ine.y •.
Th~R~giori',1: aquatic pJanlspecialistreCetved·thtae: complaintS.' in ,'1996:~rid~:,.tWo'ih' ..' " .'

·'1995regard,lng tt.irbjdity,:Elilq<:m~ re.ga.rdiog hUIll. rr.·t,'p.·~ a9~"W~~¥ta~'~~~~mt~):,~<;<.
· ~~~af~~~~!;lgl;lJ~!I,(}.Q~,S~Wee.Ji.~Ql{~~~t1(e~Y;d?:~iRg~,u~.j~MinJil~~i:\~._. ~.'..:
·~~.$I}it~ b~~,~~ ,o~:~_$naf,~<taRd;ir~~~l·~9&,~;~~\·th~J~'arejrf~f;ui_lfaf({)ttEf.: .. " .
_al~'(1fit:JfitItfJ.~it ·set1~,~Jiln~·ffiftJiRb.eJtef.4of!rtpJairrts flas-':b-ee~~e~'~~~'( '. '.:- "....;,~ " .

., .... ' -: "16.< 'lhitially,'CrarYweeaRdfl~rs',weresold"With :1'O..fobt~9~g··roJJ,et:"~eCtipnS, .
,aridthe·typicallength.'Was' a 30':'fo6t-rollet~.'wnen.tfii.s'rotler-was: ope,~t$d:'ln afieasfa .....
·1·80;.(iegtee.. 'are:, parallel ·td:.the"sntit~~t1ei::tnitt caus~d 'a"length'of 6,Oiplu:$:~f~~fto.b,e .. '.
rolled> 'This' 'exceedect:,thEr :50- 'feet':atioW:~d ! by,>the' eur-tenf rUle: (Witt1O'iJ~'a(: p~rtriit):,' '.
res~ltiJifiln ..~' nl,Jitipe.r ·.ef::citatidns, 'andfines~:~ 'WJ:jetr it:becarT1~eVidenrtd/~tlie;Ctaw'.\
·.companY',thatthe~5q.":'foot:~:limitatiQ~" :Was b~ing;ehforced:;iriMlnhesota;, the:'tdtj1pi!Uly' .,:
·,began.· selling' ;a·· flve.-f~ot, settlor;';'.'along': With' teri:'fo6t .seqtiohs/'SO' that:· if ;Wo\ild.' be' ,.;

," possibleto stay within:th$:50-footlirt1it by.'usin~rcl·25-f(jof.r01Ier~':' ." ';';':" ..~:- ,.:":"':,
. '..,.. : .,.... ". . ,. :. ; ,<':." \ :~.' ",;. ~,,: ·.<"~t.,." ..;\:.: ,.~:.. '. ~ . ,'; .., :"'-.. ., :.. ..:',,::::-,.~._ ,:.... ~.~ ,:, >:..:;" ..: ~~.':;.~.'~' .:;

: ·17. ' , An' iDsp~cti6n dUri:rig,tth:{summe~'of 1994 ·ofW~edR'oilers"oh·ni'r)~'lak~s'.in ','
the Bral(lerd~'regioi'1 indicat~d 39: in "operat1~n~' ,'@f;,tfl*~"'5&f"3"~et1~ttm~Offi"ia'ft'eEf-":~
itvj~~"l¢.rif{ePtrnJfe.> .. ,. FoUrteen'. were: op'era~ii1g beyond ;the :50~~oot·limit; ':·t~fl:were .,

. operatingirl' ~ri' are~ exceed,ing ?500' square 'feet·(~o,me,"havirig -bee~'''hioyeqtd,: rri.qre '.
· than one' location onasitel,Ei!ighfWere;6perating 'within'beds"ofeme~rgei1f(~~' oPPQsea ...

", .t()'subm$rg~ci) vegetation~ 'an~ ,one was' operatihg:itran:are~'ofb6g~ :~>Memp:dated,"
·.,October s', 19'96 to David Wright, :E~logiCaI. SerVices,. fro·mTeriy.'Ebiriger,. Regi~i1-'~; '''..

. . . .... ' .....:,' ;" .':" ..... :. '.'~~" .. ' ..... " ...~. ,,~ .. :.~ .. -;: ..~., ..: ... '
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"wn~rgent o;r:f1oatitlg··I'E:~'gf:v.@~et~tiiii~'J: ·Under.the· ~~i.stingrYfe (and the ptopbs~d one); .
· no'pennitis,r~cU..ljt~d for ciJttlng 'or pulling submerged'p'.lants either' by .hand or with.'
'power*operated'cutlers orr~kes, so 10r}g as·the' 2500-square'-foot area and 50-foot/50'.
per~~nt Iimhati()n;ch:scr.ibed~boveis ·m~t.: 'By requi'ring:a'perinit'and'asit~ insRedion,.·:.·: "
theDep~rtment is. tre~ting the WeedRolJer differently from atn:ictor~raV\ln bedspring di ;

.,similar device. The Department justifies this difference' based on 'its lack of 'experienCe. '.
with the' WeedRoller (th~ Department cla!fl.1s-t~· be· quite'cOnservative and cautious' in .' .
s-uch' matters); .-It ·desires: to· be $Lire~ that lhe·WaedRoller .is ·beingoperated in: an <...

a~propriateJocation wher~:it is :removing .sUbmerged. yegeta~ion)" rather than emergent. . . i!
·of·f1oating leaf vegetation. .·Me~~.edaa~ew'"epa'ltme.;;.waQt~te',;rbe~ti.lt~~tft~·.::'·· ,. '... ;. ~

· ~_";!~6!tlllgtl~U$~~~~V&...,plJamtStira~mei·~aRll1-{mlste~aQlf(>iSeltlm~nt: :"'~The'\ . .' ~
·Department. is .. :also.eon·:cemed· 'about. the:·d.estrilctiofl· of:~sh.·.· spawnl'ng,. n~sts" by the· ' . . ~

·WeedRQller, atil~~,imf~~~$iltP~.nditi0t1~P"Si1t1it$'btr:aN18se;.by.:.oa'se.;~'asi&t.witA>a .,1191~~tit~. ..' .,...,;. ",.' ~

.~d~~;"y~t-l~.0·.\i\~y.i<~Jtlct,qpf.ba· used ·lntorderl,tQ>avqid htu:mil'!"g:l~pa~ni~~far~-as~\~n(p ;, . .;..:.:...... i . j
aest$~·i. The Department's Gautiqn ,comes' :fromiabeliefthat frequent arid,·lengthy·use::of· r,.. : 1
th~:'We~dRoIier wifl·· p~rr:J1aneh.tJY. atteIHhe:lak~ bottonl and' vegetation .in-a:'mann:e.r::· ." j

different frqm. a, liand~r:awn:rake·:·o( a·tractor~raWn ..b~, SptiI19;·The"Departmeht:::':· ,.:.;::" ". J
j·belie.ve~tnat the: 'impacts 'of existing .methods 'are more localized,' and affected.are~s: ,.' : .: .•..

'. recov~rmotequickly.. th~(J ..at~~s.''Nhich··:h~ve,.b~enro!led'Wjth:·,tha: We,edRoller•. : The<.· . . , .... ·.ilOepartm~n~; clairos:>ttl;:irWe~dRo.Uer'$: ·citn: .remove.. plants' for' at; ...i~st:· bt)~:r·growl.~gi.~;· .' , 1
. .season.depeO~irig j).n·,~oYt ,often:they'are.-.useq, ~od :.'the.Y:~re·iqtl1Er.I.ak~ •. ,a,vailablE.tfo.r.:,';;: '. :~: :',1
· opeFAtior(all' S~$Qn:19ng~, .ii.1a[~m~~iUit~~~ ·~~tb.aroieX-i$~i~g;:~~tbsd$,>'andt, .
.'t~~~j~~k~Jv~~to~~~wA~~~:~~~·.·.hl·addiijon,··:the,·Dep,a~~nt .~sccinceriled' .~o~t.·.· .", .

educating, .u$ers.· $9th~t·: th~n~g~tiv~ ·hnpactS p,f 'the;·WeedR91h~f··~n:be' miniroi~~d:: ',; . ."
'.. Without a::site.'f~sp.ection.the Department does.·.n6tbeli~ve .it'Yl(jli.be;·,able:..to':propet,ly, ;:.' ..

,eciucateuse..s, especi~llly ~el1te(Sorper$ons'.s:hani1g·a uriiK.:'~"~'e,m:trn:e@t sees.siter ..... ...','
,:inspeGtib:I1$,:;,as:·an:educatio.i1al tooU .lnitlaIlY~ wilen the first·W~edRolle(s ,ap'peal'ec(the'

; Departrrienf 911~~r.ve,c:t them :~~ing: l,Iseq in ~reas;with firm .I.ak~ b,oUpms ,~riq. fewaquatic. '.
.' pl~nts,:.a.nd:'thoUghrth~ii.i1npacts were,minj'm~I~ .. HoVieva·r. a~.m'qte u'riits were sQldJn " .
· theStafe;' U1e'bepar1l:ri'~lit .observed; use"i'j, ·dlfferent .. tYJ)es.,Of'.·$ubstfate.. which ..showed·· .
·mor~significa.ntirrip~cls,',such as the di~rup1ion a':ld,ciiselaceine.nt:Qf.bott6tn··sediment~~ :.: , :
The bepaftmenf iSqQncer:i\edn.ofonly.abquf com.plaintsfrom nerghbor:s'vV,ith}egar9 ,to' '.
tUrbid,water, bUt~I$ci abb.utth'~ impaCt on'spawli,ing grqQnd~ and sp~wniHg:ne.stswtlicn : .
·might be,c6~ered._~·;muCk$ti~~q up by. a WeedRoller.. there is 'cqh~.m :·thaf if. -9~e.:
neighbor." 'moves .sediment" onlo' .another's . propertY; 'the other· neighbor .Will .feel·
cOmpelled, t() 'get it off; ~nd theetld result will.be constant ·shiftingof.se.dhilent a.':ld·
increased.turBidity throOghouHhe·lake. Whileall:qf'tQe above irtip~clS:coidd :?Isooc~r

. with "a .b~d :spnng 'attach~d' 'to::' a· tractor' ot som~·.oftha "other'me~h,,!nic~:iI' .devi~~f:.
· described in ttfe record,':tJie Department beUsV:es·tharthe cbnveriience' of justfliCking .a ".
sWitch·.·a~d·stattirig 'the WeedRdlfer.up; 'and aRow,ing"itttftun unattendecJ, willresulFiri' .
greater use and greater impacts than with existing methods. . '. '. ',' .

'.20. The require·m.ent fqra' permit and the likelihood .of an inspection (at 'fe~st
• :the first time) raised' questions during' the' hearing with iegardto~what standards' would .
· ~.' '. .' . '. . .. . . .... . -. ..: . . '. . .'., .., .

'.'
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: th~: fir${$ent~nce:;t?f·thi$··rule, ·.w~s.preYi9usIY found. in eXiStingRtJl.fil.Paft6i~8~:0400,
.. sLibp~ 2 ·(199:5); ,The second ·sent~nce:fs'new. It-i~ a.n';-att~mpt ·to, furth~rt·~xpra.in-,w~t:.,

the CarrimiasioPlar Wi""d~~m !to,..~e.; ~'~jjfflG"iertt.justincation;I! .. fCr.,gran~ii1g: a.,pe;inJ!t:..'·,:lt·", .""
(ocu$es,p(l. ·~me(ge.ht .and.· floating-:leaf veg~tatiQn,: rathertha.o.subn:i'~Tged: -v~~tatibri~ .. '. <'

.th~.implication is,. thert,3f(jre,. ,thatsQ.long·;as· o(lly',stibmetged .ve.g$tatlon,: i~ .a;t-is.su~~Ji.:·":. .
fJerrtllt:1tt1ltt.~e ·~~nted.· thi~.is. corisi~t~ii~Withother,changes.note,f ~b()V~i. whi91l., fQ¢u~;

, uport· tne, .. pr.e$~l"iatf()nof., em.etg~r:lt ..anQflQ::tti.rig71~af -':. '1egeta~iQ~:;'. n9t·.subl"fl~t9.~' ..·· ...
. .. ,,' tati~'i''' ."1e."4tttat'bitU:if,fGm~-¢'S11~f0jf.tt§d'i'tiJhe~l,rspj~i~~'tb~At:lm{kislfa~e>Jt··· .'
=~.~e~~~;~;the:~~p.~~;.~~&.~e6h~e~;k~~j~~~~~~~e.~;·', .
···.~~ww*Iil.~M~:~.~~'§g~$i~{¥~:(e~m~t~i.~;w~av~~~~~t~<I-'!'·
·.~~~$;rorii0'R~-'f,;~~l~ . the: questiorlis :whether' arnot th.e,..stc;lnc,tard:~·,i~:~o... ,

,.' vague th.at it provides no gUidance fqr Ap'M specialists, 1~!1downers.or rev·iewingpbllrts.' ..

..
. . .

.;.

. .

.~-,

:. be;used in (h~!~rmining whe.thero.t not: tQgra·httn~. pertnlt~ The', D.epal1n,lEmtr~f>onded
. that ~he ~~n~~:rds ~Ie·se.t fo.rtf:1 9.t Part 62~O;9250~suPp ..3:1 wbfchproYid.esas ·fQ.lI.qws.:

. Pe:rrnits 'f6r'th'e d.e.struction of Enne(geht· ~nd floating~leaf aquatlc.··
macrophytes: ihcliJdingwild rice;" b~frus,hi cattailj water:.1iI1es; and .

'. similar vegetation' wiH not ·b.e· iSsul;Ki 'unles.s: the' .commissioner , ' .
. de.termilies ,:sufficient justification' $-xists·.... 1l\~~~issi~oe,~~w~

. , ~n§ti t~~: ~Otiab~~l!(;j§~~l*t~i;atl;::Q~f;.$·~O 'gaitiacwes~ ..
and 'use pUb{jc'w~teragainst the need to protect em·ergent. and

. ijQ.atin~~f.~qua.tic. ma¢r:bphyte.~. ~,G. th.~the in~~grityand v~l~e.·of·· .
.the' ~qu.atI9 ma~rciphyt~oQ.mJTlunitY· is:m~intciJn~c;I. . ... ... : ::.:.:.:.. '. ' ..'

" ." . . - . . '. . '. ~ . -~. .' .' . ...' .

.....

. ; '·~1·; '.' .The: A~minist~ti"e ·l.aw· Judge' .oonci·ude~·. Jhat"the.'J~.~gua9·¢~,.~~t?t):;'.·
.. imp~troissibly.yag:U~be~use Jh~ .goalJs ,tp aUQW:for '~ite-b.Y:::~~e!d,ete:rm.ii1~tiqn~,\~na- ..:
. what ,$, lmport~nt,: in,.ppe.. site ni?iY Well: lJeirreleY~nt.i.h ~n.ot.her•. 'Tq.' ~ttempH6!c.atalogu·e .. ,;. \ .
. all the -facldi"$ :thqr ShoiJldqe:<:Qh$id~(~d'VJoiJJd :.be,.'a :.d~unting: tasif~: VY,hne~ ,IT.lO~t. ~f~lj~"
fa<;;tot;S wer~ no doul:>t. dJ$Clf$S~d .at some paiRt·during .the: thre~·cfay~ .of heatihg~9r,

: ,sQrnewh.fieint~el)um~~()Ufs·docu~ehts .ii1.the·rec~rck t~~ Admjnistrative L.aw.ju~g~,!s ..
, not.aware.·of~itherth.e f;Jep.artment. or th~.oppgnents ptrttingtoge~h~r ;.ft cQmpre.tt~.~siy.~ ..:.·

list Qf thefa~ors, 'A.'hi~ought te? be 'considered; In ~:s6rneWh.at an~IQgq~$situatiol'1,the',

Minlieeata Supreme c.o,qrt tlpn~l.d: a Pollution.Cqntrol. Agency r;lJt~ which ·aJloWed:f()~
.apprQval ..Qr.denial~based upc;m a'·fjl1ding: tna,t the.total PO$itiv~ imp~cts.·:.; ... 'butWeig~-,t~e,.
·total.neg~tiv& impaqts·::in .. c(Jmp:a~s(Jfl. t9 the.".~xjstjng: [situatj9nl.~n9!q.r ..al.l •..f~~s.ible·,. '.,

. alternatives.' ..•" While in that case the rule.indicated ten .criteria which should be
considere(Unass~s,ing .a permit. there was. 110 ir:'J(:~I~~9n of what ~eight·.should. be'
given to e~¢h,: ~~c:.i.thf{court ~~~nowledged that the' r!3.latlve ,weights'coulq cti~nge for .

. different .types .of .situations.'· .No~ethej~s$,tl1e court "allowed' th~ "n:il~' to· stand, .
ac~nowledging 'tlle':need ·for.f1exibiIiW i.n··the revi~w pr9c,~sS', lh.e: Ii~elihood .. of future·
changes to knowledge and' evaluation tqals, and ·the·n6e.<:t lo:ijlloy,l .fot; different
sitiJ,citlons pr~senting differe.l'lt~fnds of problems~.. Can 'Manufacturers [bstil\Jw•.1nc. v,
.s.im'. 289 N.W.2d.416;423 (1979). Another CQlisiderati'on hote(r·by.th~tou·rt vias the
fact that there was an appeal procedure. Such a procediJre alsoexis~s"in' the CC!lse of
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t!1e .DNR rul.e· here. .. MtifSMrSff£~i~C$.~ih&; tim~'::¢f.r th~ :c~'$'d~'ti~iil-r-iXilA't~:W '., .",
M.a$11Jf9$tUtei:$(t..hel~e9'islature 'ha'S' atltted a 'p'r.o6~dUre whereby"ahc'indiv.iG~akGf.l:sffla1fi·": ~
,Jlll.!slne.s.§i O!i3.Q recqver tI.l~ir expenSe3 and ,.attorney's .f~e$: .fQ.( contesting:' an ~gef\Gr " f:

.. ·~l~tiOO.llf !.tv~,·~e.ncy. wa~Mt t~subs.tan!LaJJy,;jti,l$tifi~" in ita·J[~$i.tipn; Ifan' ~gency.were to .~
·deny'a permit withbtJ~ 'substantial justifiCation. the' applicant eOl~ld' appeal. the' denial and ~
.recover expensesand;Stt0rriey's fees:~ '~i Minn. Stat. §H;'471 to .15A75 (1995)'. . ~.
While -tllat is OQ substitute.· for .evenhand~ application of- clearly'defined ~Ies, it gives . '. '-~
some meaning to lhe O~Qrturiityto appeal'a decision. . . .'. . 1

~ • '.. , .• .: • • • '.01

. '. - "'" .'.- .', ;':>,: ..;, .' .' .,: :. '. . . ,....;j
. 22'. Th'~re was mention duting'the,hesrihg 9f"'an'ILOp$r'atiohal'ordef' Whlch·was .. " ',.. j

·still'in draft form,' butwhich·wo·uld:b(fi~su~d·to. asi§isl'ONRpersqnriel',h: evaluating ".' ,1
......"pe!",JTlit ap'pI!~tion~' for yveedRollet'$. Tr. I. 'pp. 9,1-94. -. The Ad.'T:linistffitive Law 'Ju9~e r.~

, cautions'tfie'Department Ulaf it e<tn' only 'enforc$:th~' detail'in the rule', and that·it cannot -'. . '. ;~.:... .~

enforce"any:greatef: lever of detairth.at mighblppear in·.this ~o.perational ordet".· Th~t:~ , . ~
,wefe oomi)'lain~s in 't~~ hearing PfOC~,SS' th~hhe riJle'~'~$t~uidatd Was trib vagu~.' Afle~st:''....: ~., ..' ~
ort~· ·p'etson. sugge~ted·that tile;' rute-,.o.ltght-:to :be WjthdraWf1~' ·~nd,r:tot·prdpo$ed·;untit'thei:;··: .'; " ." '.. .i1

Department had' erioug~h'expe.rience;"w~:·the.WeedRoUer·to· be able to prop6se·;a;;'hll.e. '\.: ',' . ~.
· with· more: 'cfetail~' stand~r'ds.· -~.isttiati~~§WI':'ljij'~~e";~Was:1~;a~@p'1~~er.'Y··· .: .....". i
·,~_iii~~a;rg~ooe.\tJit.J~'$!<"~erj~~~t:Jeth1il~_it"i~im~~siQIe.~ta,:wfit~:a<:ffiG't~·:. " 1.;,1

. ·....~.,;;;.ii~;..m.JI~ '~"'lhi(i;:' .i;;':"~1lf'..;ili"~l;11 ...•·.....a..~·_ft4W~;kt,;,;,4 ..~Ji,.'~;;"~~J..ih"",";"'~~,j;<,$l~.i.i~?>...s..4 ..•·· '" <, ,
.. iU:~Q;i'~-~~~}!~~.~J:1~$~· " .,,~••.~ ~, J;.I.~~~1~~:·~~~t~:a~il~.l;~:r(i~~.~~r~·~t~~~g~U~~.I}~~~~~~,;:.,~~~~i':,~. ..... . . ~1

.atl~~m~$~m.&:d~i~d.~a!l<iartf~:JI¥~af~:a~petaiama~i0.li<d~;WbeJf;<~·:. . . '.' I"~

.th~·bi!r)artmeni~feelS:fFhas.'en~.~gh.exp'erie'nce to ~d·Gpt·mbre; d·etaifec(st~haards·th~n· ..· . ,: \
'the··Crifren~Y proposed'tule~ ifm.ust put tho$e stand~rd$ 'intG.,thEH~jle .. ':- ". .;.';.... . .... .. ~

.~';'~ ...""':" -. :/"':"':'. .. . ~~ ... ' '.. . .: t.:~ ; ..:.,' ::.:
: , . . . -. ". . . . '- ~

2~....'Another, problem .that .must be' addressed in' connection with'the . ~
. WeedRoller :is theOverlapbetWeef.l::lhese:aquatic plant-:tnanagemenirules, which ar¢ . ~
.' adrninistered'by:' one' 'ditiisioh oftha'Q~partrrieNt,:·ahd:,tfi¢<. i'~:U1ti..:e.xcavati6n~1 rules::of'-a .' :~

.dlfferetll'dfvision' of ilia'Department; ·the':OiVi$ion· 61:·WatE!tS;.: ":Those rules ·gover-n··the· . . 1
'~disp'laoomenf cjr'rerl)ovah)fth~ s,ediment or' Qfu~i". iTlateri~ls' from :thebeds of protePt~.d,··:.· ~

waters" >by iT;1ealist :Of ' t1y~rauliq suction' or m'echanicar' operation'\ . In.-response to,· . '. . . .._ .~
.questions' raised during:'the heanng 'pro~ss: the'Oivfsion'\)f WaterS provided 'guidance·' . J
'with'r~g'ard'to:' its"lnterpr~tatioi'l :of·I'.excavation\( as:it:might~pplY.to .the" Cta,y 1

" ·WeedR6fier:·'SeikM'emo dated October 1-S;19a6,·t6t~eEd~fi:mnrtltjller-·frOin .JQh.nLinc . l
Stain~;sup'plied as pa(t'of the.:Departm·en.t's post-heaiirig"commentofthat- date. :fn: that-· " ..1
rtiemo~ the'Department ofWat~I'$'reviewed its rule (Minn. Rule Pa~ 611.5.0200) relating
to excil\iati'dn.pf pfotected!waters. and it went o~ to state'the'foll~wilJg: . . "

'." :,'. .- ; : :..' .' .' - : :::.~

'. ',: ..~ 'Wis,.:~le~(thata. :Cra~ W~edRol~r,'ifits ',prirliary PLJrPose i~to' ' "
'iem.6vtf sediment6't,'ot~~r"matenalsfromtht{bed,df pro~ecled .

.···WaterS',: is'wjthinthe .'realm·of "excavationn
' ~ it'is' a meChanicaJ"

.' "device·:used to'displace/remove sediment mat~riai' frorh the' bed of ~
. .p·fotected'watenr.'There is'adistinction betWe~nuse ofth~device

, '.f~t'6ne.of.~b.pri~ary 'purposes ...;,. the.·tirst lo.cOntrol ;aqoatic'pl~n'f$;'
. ,the second toperforrn e>t:cavation~ -.' ..,. . .

12
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., Ttie memo. goes. on lei aJe.rt per:s(m.~: tQ.at if ~. de.Vice.ap.p.ears. to. be .~nvQlyedih~: . '.
"exci1v@tltmU rather fhcin cOtltrol of'ckt,uatjc 'plshts,: a.sfiparate· permit. from, tr-i.e· Oivi~i9nof\ ::... .
Watef$, vlill be require'l,. arid ,giY.ent.he.:bl,!isio.o'~~xi~ting. rules Je.g·~rdingeX~yaiiQ.nilt .':." .
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... ' 1d.,J~~.tinayl~h.; inqiq,AA~~I.!"nayern~nt ofseqiment asso~~~t~~ wJtil Jne/ .

. primaty :purp:os:e' 9f ·m~ph~ni~Jcontrolof.aquatlc.p'I~:ults:fronr'
: ~·e.~cavation sUbjecftd 'a DOW pe'm'Iit,' th~ divlslOh considers \vtiether .

'. . . ..... the ~ (r~vig~: .~~cavates. beyond: that 'necess;:uyt6 cqptroi" aq'u.ati~i .
.... . . ·pla.O!~kA;'~f~q(~Ctgd~~t~(~ permit.'lfpjJJ~"b~~.J.eqUi.~~d·whenthaf limit

. .... is· .surpassed~ .. ,Oe~erillinihg. this limit will reqUire· field.data
.' , ,concerning tt1e "de'pth' of '~~dirnent, type' of sediment, 'l~getation

. typ~s.··r~lations.hip·.·to nei9.hb~~ng· properties, prevamrig.· ~irid. ~rid.
. ". wave conditions,' etc.: .'. . ..:." . . .'

• ,.' or •'-.' .'. •.•. . • .~ • . • . .. ". . " '" • .'

.. :'., ,f.i~~<;>n$ .~)liUg.. ~t.~e~~'·:Q~~iq~Sj ... ~ntIng them,' ~h~ring .·th·em~.::~r~'.owni·ng. :~~~~.;: .. :. .
· stlo.~,ldij'ndef~ta.n.d Jh.~ttDe.y:: ·s.ho.u~·.ri.9t ·'be. :ad1)eftl$ect-, 'SQfd~: rented, ..or<u~~: ::f.Qr· .....

· .exCavation. Their :pdmarr use. must:JieJou·cqntr'orof· aqcic)tlo:pJl:mtS, .anc:J:' thew', t.(~$ ..
shOUld be 'limited to the area .rie¢6~sarY· to control the plants., .' . .... '.'

...." ,.•',Z4, 'ManY ~;Ili()r;~~!DP,lliQed' aboutth~ "fi~~" .qfapplyingfora pI>~~,
goih9u1rqugh an on-sit~ insp~tk)h, paying:a'fe~i;and then .haVin~n.o:·fiIe:~, report ~tth$ .
'end of. th~:s~a.s~n,th.eii·going JhrQug~ tnes~me:pr9:cess'Clg,ain .the.: next ;year..:The:'·.·.

· Department.responded' with .a.nu",ber of.the. argumel1ts noted: above'cancerping; the.: .!. " .

.need for an o'n-siteinspectionand' a perm.it·prior toaUowing the use of-a dEWiGe·such as: .
· the WeedRoller. In' their post-hearing comments, howeve(, theDepartrrient.dic;t,:ptoP9S~''- ".
· a change to lessen some of. the "hassle"; That:change"was td.'-cillovi':~ permit\vitha:: .
.thr:e·e..year du~ation for these devices "operated ·in.air area up to 2500 ~q~are.T~~(.
· excludilJg enlergen! and floating le~f vegetation". Thatlanguage com·Eis·rroin·.tht:tfirst

page of the Department's October 15 submissibn .to the Administrative Law JUdge~
:. wn~re.it was, ,unc;ferlined "to 'shQw ;if.is a .change from .th~ .onci-year·permit.initially :

pfQposeg aUhe hearirig... However, back on page 9, of-that sUbmission, the Depaitrnent .
explained.: Jhatthe proposed change :would r6ducethe perm,t~:"burden on'lakeshore

·homeoWners' wh.o. operate· 9litomated .untended devices in a .manl;ler tflat' woulclriot·> .
.. ': h~ve required a. permi~ und.er the exIsting rules· "On ail area' of.2500sqoarefeet or less, ..

in: subme.rged..vegetatiQn, .extend.ing~no:more. than' 50· feet alohg '·sh6rEf~or on~halftheir.

· frontage(whichever,is.less)~~. Therels.:a conflict.between.wh£1t ;the' Oeparttn~nfha$:·.
proposed. on. page ·1 qfitssu.bmission.. ·.and·•. its,explanatlon.ori page .9~'·!Thereis'·~o

· sh9felil}~.limitatlon,statedQI) page.t: butthere is one impliedQn~page9 ..·This~conflict.
was oot{aisedby.~ny.person:untU.·the. Administrative Law: JOdge 'waspreparin~ this:·'

: Report.-. He .contacted the Department·to aSCert~in Which it· had; intendeck and..w~s .
informed that the Department had intended that th~ 50-foot/50 percent Iimitatio'n be in

· the. ptopq~ed rule"alprig ViiiI'}. the 2~O~$qua.te:,fe~t\.imitation. . :rne qmi~sionof the
· Iimit~tionJrom page 1 was huinanQv;ersightand error. Had this been, merely a,matter
of communications between the Departrrlent' and the· Administrative' .l.aw .Judg~~~. the.. '. .' .;" ..-.. .... ".' . ..'.' .. ' '" '. ,'." ." - .:: .. ' ... '." .
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. .'26.'. .Sxisting. ·rule part 6280:0400, subp.· '5/ contained·.tW(t .qiffer~ritsit~:· '.
limitations for. pesticide control, depending u.pon whether the·lake wa.s in a rtirahirea,:or-·~

in a city Qf toWn.. ·Ifthe·lake:was in·a. rural are~,.the les~erof ten perce'nt-of the'litl,o~r'

area (wherethe;wat~r is·15. fee~ deep-or le$s):~r'100 feetofs~o(e.lih~;"per'sitecould·bEl·
· treated. B~fif th~:Iake were elltirelywithin a 'city Qr: towh"the 1t3sser'of 15 p~rCC3fltoHh~.
.. ·nttoral· area. or 100 .feet·'of shoreline per site' could ':be' treated~ '\ In: ·the .'prop'osed: '.'
amendments,;" the Department .-,isproposi·ng· to unify· the: two-under th~. '1'$' .p~rce'n~ .
Iimitatidn,.;.sQ that.on.all publicw~ters:'and.watercourSes;·the lesser of .1.5' percent. of·thef·.·
I.ittora(ar~a: or ar:n~ximumof tOO:feet of shoreline per site could be:treatedfot
controlled submerged .ve~le~tion~ Then;!'are exceptions' made for'r~s(jrts, apartments;.

. pUQIiC swimming:beaches, andstorm water retention ponds; . . .

. :"~ .;.: : .:' <'. . : , \"'-' .. . \i
. etrof could be de~c.ribed as."harml~s~'~ and the D~p:artrn~'nt's error qo.uJd b~ov~dooked. . '1 .

. . However, the Depi:liirnerits' Oq~Qbe·r. 15 submission was ptoyided. ~o ~. :number of'. .:!
. ·perscms., includi'rtg the Cr.afy, .co.mpany. Oniy: one ~t' ttlose 'pefsQr)s:elected to file. '~. . . .~

'co"!ment in.·teSpqii.se..·~"V.h.ic~.~~~ Crary), bt,ltitis.l!.n~nQwn y!h~th~·fo.th¢(~· q,ight have'" .. ' ')'
commented.had they seen.the ..corr~ct.~ext 9o,.p.age. tpOhe Depa~ent's.'sllb!11is.siori.· .:\

·Given tne 'fact tb~t th~ V\f~dRoller-' creates an ~rc-shaped areap(control,·.. and thus is' ':
not eastly cQnflgured to cr~at(f'a~neat 5b~foot~bY~t?b-io·ot~quare,.;.'pe.rsoris may" h~ve .' ."J
·believedfhe'''Departmenf irit~nded t6 r~movettle·.50:foatl50 per~.rtt.lin1itatiprl.arid orily . . '. I
mainta.in the 2500-square~foot limitation for these·. devices; .. The Administra.tlve LaW.' . ..' 'j
·Judge has no Viay of kno~ing w~eth~r~his'occurred' or .opt,' .' t'6V'e\(er~:·ifl: Iig~t' of ,th~: .j

marine~.(n:YJhiChth~'~~vi~;··QQe.s'-~p'erate,-·.andin·light.ofth~'9tfi~rI.irriit~U.(Jn$:¢6nt.ajned ' . ". 1
'. ' in the·,·thr~e,:.year pei1TUt.pfovisk)n,·tha<~qmiD~st{'.ativ.alaw, ·:j~ge:-~s{Jgge~ts"tna~):ttt~;;: ...' J

,~~ttm~{::n~t-te.lri~t~~f(101i£~!t;p-EJ~J1tf·JirHJ~~ti6ri:~jf.1~h~~11t.~~~~~t~~it:~Rtl~i( ':.'~:;' :'.'" . 1
~tl~~~J~·~I1Efhi€l~i~tratiM9'_;Law. JlJ~ge'wilt ~ot insist ~tt·~··oJOi~si-9.n;,:·~ecaY~e·:·. '. ,'->':; . :.t:" m.~~e is:.. i(l.~ffipi~nt, ,eYigl~~.er: to:. ~e;termine..: that ahy:al':l~'-W9sr::'i~:::'~ao~~ .mi~!~~ .by .t.1i.~.~.' I

, ~sat~itff~Ib,eije,Me.$.\it:f..~il>e,,,-e.avsY6'fla.ble:t-r-acl&Ofl fO.f'·the.lf.t~trirem'Sttl:bj.'21' ,~:er;mfti atr'''-'· ." 1.
" _.;~§~~~~~~t~~~~~~~~tt<~~~~'§1{4trff'1~~t~~~:in'e~~~1t.~~: '.... . ': 1.
fI»_~~~~Wi~'tftd_lrt'§:':$~UQ~~J.ilU~~qRangg~~~ ..,.': : '::,:.: ~:. ' .: ." '. . ...\-' ., .' '. . ':::.- , :.. .::'~.' "r

.25.... rrisummary, .based upon' 'all of the ·foregC)i.n9cOl.'ls!deratio~:st::·the .:.- ..... .~
, Adn'1ihistr~tiva::LawJudge>oOticIU<;fe$' that ·the··· bepiaitm'~fit' Jli'is·<dsr'ilotisttcifed th~ '.

.. ·$xjstence.::of·a-·pr~p.I$rli:· whioh :re~ui.fe~:it.~~ :;ittentiotl"ahd. furth~f.·th-afit$:'Jjt&Jj;~ied " ..
.. •. solution t"'''.the ·pr~b.lehlhas-··a rati(jnalba'sl$~ rhe:'o'Sf1~rtmijht ma"y' tSgl'JlcttE!·.the.-·:l,i$S.·p(: .

': ·eta.,.y Weed.Roltets'snd·other autottu~ted. uriterid:ed' d~Vjc~'$.··· ,.. ::... '.,' .. '.':'':. :'. '.'. .'~: ,' .. ' .:: .. ~.
. . . ". . ~ .... "\" : . ~. : :"; :" .:

;~. :. ;':". . . . - , .

. 27. '. '·'11; .gdditiol;, 'the t5percentl1"QO fboflimitatiOh ·does:nolapplyvJ.h~n "larger .
percentag'es of the--Iittorat:areashall·.ba 'tteated'at'tlle'discretion of the' Commi~iti~.er .

·when atJtfiorizedb.y ;'permits iS5uedpriQt to"1 ~76." .Proposed Part 6280~025Q., subp~ 4 ..
(A) (2). This exceptio.n replaces. an: exceptiQnin. the' existing rule which allows:fot·.

14.·



...

'..' .···28.· hl addition to .adding the 1976 iimifatiQn 'to' the grandf~ther p~ovision,~;
·more important. a.rneOd:~ent"of the rUle'i$:th~:.e1i01inatioR:!()f,the:AO,percentlimit for rural. "
· ,lakes; .and, ,incr~asing:.permitted::control area' to '15·percent:So·thaf it is .'.consistent,with,'
• ,tht,· City 1a~e.$~ The.--Depa$1ent justifie.d thi~'c~ange 'as'lieE,dedlte:eliminate :bdnfusiqri'
wliicn~hacf:o~rre<t in :th.epast;beqaus~'Qf~'two separate: Iimit~~:;No"pers(j'n 'objected .',

, tQ the:incr~aseJrom 10 to 15 Percen~~, How~ver;sorn~p:eople;()bjecled·tQthe whole:,:
.concept.of;'~.15;percent Jhl1it afall,fav9Iing;eithet'a·'I~rger.~'p"ercentage .. or nQ liniitfor··.
,.tre~tingcertainkind$:of~lants~,·:· .,' '--.' ,.::'.'~ ,:~., :..,. ,.:r,';':

. /' .

. , ,. : . ~ ..' ...,

"larger per~eQtages.. of. the...littoral. area' .[tal· be tr~ated .at. the·.. ~iscretioii of th~.· .
Commissioru:~t whenauthonzed by previous·aquatr~· nuisance control·p.ermits"; . The.
only<fifTer~nCE;} betw~e.n··the exfsting rul~.andth~,·proposed :one'is the additio'n ot·the'
197,6 defj.nitionof Itpreviouspermits"; " The Dep~rtmentexp1ained .that prior to ' 1976":
'there were ". no.~asin-widenmitson tli~ .amount of aquatic vegetation that. coul,d be
controfled,~ut that in 1976th~,15, per~pt limit ,Wasadqed,Jor lakes Within the city limits,."
Beca~se';t~~r~Yi~re sev~:m;lUakesinjhe rnetiopolit(ln.'.~ieawhic~ 'ha.d,',extensive a.rea~"
of 'shallo'li'w~terand abundant v~g:etatiohi 'and ,also a-'(lng ,hi$tory of aquatic,plant' ..
conth:Ji":r~ermlts' issueq :,...for. 'm'ore tha" :'1.~, :p~rc.~nt .' ,of' their,C\r.e.a,· .the ,.' '1976 rule's' , ~:

ligrandfa*E3~edllthe"]., i~, 's~,t~ey" q;9i.Jfd';,~n~~nu~' 'lpJ:9nttol th~v,~Q,~ta.tiPr. 'yjitho.ut regarcL" .
to the' 15 .percent IImlt... However,' In order' to focus. attention on otherrt'feans of .
~xceeding th~ 15' percent limit, the. Pepartmerit now propose$ to·. fnQlude the..1976 date' '.
a$·:a:part;ot;~th~gi'ahdfathered'·provisi6n;···pets()h$ 'WhGl, ·rai~ed'qu~t!ons· aboutthis' ,
'app:eared~to' be~/satisfied 'onge it 'was expll:!ih"ed ,to the"i'tl,at\d' 'the Adniini~trativ~: Law:: .'
Judge Jinds the Departmeult has justified adding' the specific ··date. C<lS .needed' and
reasonable.' , ',.' .

.: '" : ~. ~ ~.' , . .: .". '. ;~:".. : .>. • .

. .' ~ . 2!i,,"Someper$on's'point~ o~tthttt'the[J~partJjienti~propo.s·ed.'lVles:<as ~~W·
as' the"existii19 rules) :allow mechanical' htuvestingof .an 'areari,6t:to exce~d50:percenf .

·of. the total.litt.6ral'area,·WhlJe·.even'wiihthe'iiictea~:e'(rom'"0' 't6:"15' petcent~'cherhical'.:
treatments are'lirnit~d" :to,'1S', p~rcent'·of· thet6faf'ntt'6ta(:·area.:'· The ·Pepartment.. :,
'responded/that· tt1echanicalharV~sti~g 'equipmenf'essentially.,"mows:" v~efufion':ini1h '" ..
'atea, and only the upper portion of the plant is'typieaJry' cqt'-The '\legetation "in-,the:' .. '
harvested areas usually recovers,q!Jickly.. ' Also; most of the vegetation cUt .by

, harvesting. ~quipmentis·cqllected and.'removed from· the lake; :;The; Department·
· contrasted this with·· p~sticide control. where.the decomposition of dead vegetation
·causes,dissol¥ed·oxygenreduCtJons ,and :nu,trient releases which,.. in torn,can cal,lse.".
iocalizedalgae blooms.. In the'Department's, experfence;the 15 percent limit has"

· allowedJakeshore.hom~ners,~to obtain:access-Cind adequate'use ona mCijorilyofth~·· .
lak~s' where :pestioides ,are ~pplied. .The :Department based:" it::upon a 1'975 review"

.showing that in p~vious,years, much',lessthan1'5 ,pereentof the ,littoral zone' was
, tre~t~d' in n:10S~' I~es~ . ,The Oepartm~nt fears that raisingt~e Iirnit to SQ,'percent would .
,cause unintended' h~r.Jll t!J lake ~cosystems. It cites·possibilities'oflowenng" populati,oris
of "eg.etation-dependentspecie~·of fishj'and, vegetatioil-dependent,lift7-stages of fish, .'

'plu,s reductions' ,in "h~bitat fO,r invertebrates.andreductiorts in tlarttYof water; The,.
Department admits tha~ there is. no body of.scientific research which indicates th,at:'15- ",
perCent;·.~O percent, or 50.-percent, is,:ne.cessariJy .the,lIbeSf" li.mitation .for ailiakes~
.' . 15·'

.\ ....
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Eurasian WaterinjlfQn~'ShQl,!ldit be Exemp~ from Size' Limitations?' .'

'. ." .31'" .' •The' AdmiQistrat~~ .~C\W Judg;')ind~;ttlat"th~, D~·p.al;trn~,;t,· has. balanced.: ttl·e.· ....
·comp.eting concerns In''a,r~tiqnaJ ·.fa.s,hiOn~ 9:n~t h~~ Justlfled-, its' prop'Q·s.~ls. ~s:needecf~nd .~
, rea~onapje..····. ' .... :.,, '- ..,.. .:.' .' " : . .' .:. .

. .. .. 30.' TJie.Mitm~sota Herbicide:.Co·aliHoQ·ex·pr~ss~d Cq~befn ov~r: the: g{f),~rng" : .
.numberbf'permits:beinfJisslled be~au$e information'61)-how long: the pestic.ides remain:'

:Jh the lake,and thti ·/asting'effectson:the··lake·/are.··unknown,. The' bep~rtme.nt;s,;·:·
·response is.tharpemits: .wiUIi()t be.is~ued .. :..u~Ie.~.ttie·Cornrn~sSionerd~t~rm.i.ne$.that '.
.' sufficient jUstification e~ists.,~al')d iHs 'aware of the' Coalition's concerns', ,". .'...... . '.' ".

. , ,', '.... ','.' . .. " ,.. . .... .' .. '

# ".' .,., "'. -:'. • , .... '.'

Indeed, the· Department 'adhlits that some' of :th.e· re~ea'~ch'onpla'nt abuf1etance i.s· .'. .
contradictory, which justifies fts canse,vatjVeapproacfi.. The Departmenf.state$. th"af' '. '-"~. '~l
where. additional· .areas rn'iiy" bE{ req:uir'ed, a' 'vaiiance' can beaUowed pursU'arit..~~to·
pro'posed part 628<t1 000:.... . .

, ...'. .'".: ". . "-' ..','.:. ':. .... '. '.'. ~ ..,'
.... .'32•.•. Thr~~~~o~,?~lercial'~1ieibicide .appli~~or$' iequeste<t.:tttat "appndsti6~s~ ·of:' :' •

j ·h13r.blcide-. for' control of: :Eurasian.watertnilfoil:and 'curfy-Ieafpond weed·.'b~·:exernptetF.·· •
·from the·iirnitatiQm~ on 'lijtotal: ar.e~f·. They, ,.ar{d;a, liumb~t'oftheir custCimers,subittitted~.::· '. '.

. comnients:regar.ding: the .problems..ca~sed ~by' (hese 'exotic Weeds' ahd tfleir:ftu~tit:ition .. ·· ..
,With :the Departinent~s reStrlCti9ns on attempts' to .eradicate it, : The:!D~.'partmerW$ '.
resDonse.·Was that in. th·o$e"lake$·:When~ Eurasian. wafennilfoil'was· ·alreadY~slabrt$hed,.:::~: .... .'. ,.'
the'.Departrrient$ 'attempts to eradicate if have, for the mostpart,: beert ''Uri$iJ'Cc~$Sftit~ <;'. ;'..

.. ' The Dep'artment has. had greater s~ccess when attempting to eradicate ,pt)piJlations of,
. '. verY limited exten,t?nd Jlbund~~, .. ~h,~ch':can .~~sually be tre,ated ·with.qut treating:more . .

. than 1ffp~r~n(o( theliftoral?:PI1~.· The D~partn;u:~nfreit~ratedlts, poricems abolltJa~g,E! .
'seale Chemical appli~tioC!s. iJ.1c{u~Jng. ~edtiCtl9.ns. in. the 'abundance ;o(native' plants~ .....
· reductions: in... fish, 'populatl9ns;:~ partjqula~yvegetation~ependent'Jisti,:orfishln' .. '
.:'lege~a~ion-dep~nq~nt Iif~~~~g.E:lS,: r~ci.ycli.oQ$ .in'habit~ff6"ri~vert.eb.rat~s .(wh.iChproYici~·· .'

feed for both fish and p,irds.}, and.s J~Lietior}: inwater clarity, "', .
. ..... ,.". .,....',

. 33..•. 'While~ there tlave·be·en·som~'nbtable· suc.cesses in rece-nt:yeClrs·'With:;:.
f1uridpne ..based herbicides·(LakeZumbra· 'and Lake 'George), it il:f.stiU· taO' eany t(} tell.' ,
'whether or not: the' success. is temporarY,. or'.permanent . The" Department' has: .
,sponsored research and ha$' an ongoing program to' attempt to' discover new ways. or .
better methods .of.de.aling with'exotics,' ·llte··coordinator 01 the· exotic .species;program' :
has taken the :positionthat th~~ proposed 'roles allow "adequate·.amdtints·6f controf:of"

· exotic p.lantslf.: .See.:letter dated':Sep,tember '1·9,' 1996 to 'D6n Perinings'from J. Rend~II~'

At least.31'. variances· from the 1& percentlittoral zone·limif:havebeenissued to allow: .
greater areas .t(): be. treated in ~n :att~mpt toco,ntrol:··Eufa.sian water millfoll. but'- the •

. Department ·has· generally' given up· tryitlg to eliminate:the plant Wh~re it h~salready .
- become widespread.. RerJdall"'concJudes:"by stating that the: currenf,regulanons'are·..
'!f1exible.. and aliowadeq'uate... control, ..of·submersed exotic aquatic pJa-rlts," The~"

'Admini~trativ~ Law ·JUdg13·a~p.t$the Department's p'osition orithispoint . The,
16
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Administrative f.,.aw Judge finds· that the Department's' jo'stification fo'r' its limitations. on
chemiciahreatment have a rational basJs in faot, andr~pre~ent a rea$onabl~res.pOnse
"to the.ql/.illid'a.ry poSeQ. by e~oti~~'. ' .... :':' .,..,. ',:' "

t,ake V~.etati<;m Manag~rn~m PI~n. '. .." ..". ..... . . ." ' .. ' "" '

~ .. - .~ " ".... ~. . ..,.' ...

.·e:errnitApplf~atiQn Bgvl~ Ti~e ao'd Ap'pea[s'
• • • :-;. '~.:. " • '. ~ ..' :" • • • ;. .. 0 • • ..". o••• '.;: '1''' ~"

,:': ...:.. ";3'5~'" :;,': Th~existiri9.: h),e':provid~s:that the' terrri~~ :'60ndltiohs .o~' d.eiii~lof ·a.Permit{ .... :.
'appHcatloM'maypeappealed tothe'C6mmissi~her by'fjlirig ~hvritter:J.'requEistforJeView: .

. , within <3,0 day§ of. r~ceiptofwr1tteri' notice~ Tfie·.'exi~tiiig ·hile~J.oes 'onto 'provi~e'that'if

written notice is not suprnitte.d within. 30 dayS, ·the pei'l'Tlit decision becomes final. .

. 36..The proposed rule continu.es· this provl~lon, but adds.' a new paragraph
: which:,·prbvidesi for a; contested "case" hearihg if: the applicant disagrees with the
··commissioner's.decision.· The, new.provisioh:reqtiires that' the retltlest "fo(-'a he~iin9.·: ..
must,be:.filed within 30 days', ofthe cOinmis.sl.oner'sdecision; and if the requestis not.· .

. filed with· in 30 days,the permit-decision become~ final. . . ..
·."1'" '". "......... " •••

""0. • _... ••••'. • ." .'. .' • ....". • • • •.• ~. ..' ." _: •

.' .. "'",37•.. "Thereis no .statute which' authorizes·the: Departinent'to pl~ce a 3(}-day .'
l!mit: ot! 'appeals from denials of a permit orpermit cOnditions. While 30 :days'may well

.. be a reasonable and practical time limit, such a' limit must be hllposed by' the
Legislature, and cannot be imposed by the Department. ~; Leisure Hills of Grand
R~pidsv,Levip'e, 36$ N.W.2d 302 (Minh. App.1985); 'Keefey, .Cargill, "Inc., '393N;W;2d
425 (Min·n. App'. 1986) and Re~lnvestmerjt Company v, Go~ntyof Dakota, 494 N.W.2d:·

:64 (Minn. App. 1992). If,hl~id~;~§il~~.tl~A·:0tstattJte,¥'a·uthority,,·anC!ftheAdministr-ative'"
. 1#a~~Ci§e~ericludes-thattMe!,get:)'3.e.phd.Ges,.fl~"have stattltofY authoritydo limit· 'its'" ,
,,.~¥IS()f.l¢ti~,f0t·"a~~· if the' Oepartirient desires' to retain the ~tep of Commissioner

.. review before a con~ested'case,it m.ay do so, but'it 9annofr~uire'thata 30~ay period. ,,". '. ·17··'· . ' . .

'::,. : .'34< :.propos~ p~rt628a:.035Q,.suQP. 2. ir'itro.du~·a new··concePt"into:t~e~~'~
rul~~; .. ,:: ..IC!~.: tl1~<concep.t. of ..~:.'.'Iake ve.getati~n. managemE)nt plan~t,. Whjch:;w~)lJId..· '"
$Up~rsede:· alLpf the rule,s.?f!9 allow'permits tQb~: issued so lorJg 'as··th~y fQlIowed;the.·
gu~,~.ljl1~~. 0( the p.1~1l. .the ide~ i~ to 'allow lak@wn:ers' assOciations to:'d~verop·: a, .

. lJlal'1<1lg~ent .p!an ,that ,takes i[1t~: account the inc.tiy.idual cnarac~eristics··of'.the .Jak~

·.id.entifYing:the pfQbt.ems., ancl·"tailGring"soJlJtiQrls. that.a:re app.ropr1at~fQr.thatl.ak~~· The.· '.
. idep is ..v;qlunt~ry:::"""th.~re: is. nq.. 'reqIJjr~ft1erit.~a.t.anyb(jdyfiJe. on$. ofthe,a~';andjt' i$:

.: :intentiohally:,ppe,n-end~d~;with' ~egard: .tQoonten~' and·:d~t~i,L. :It ·is:·admltled,ly/·al1>'·
, " .~xpe.oQ1ent.:~:";Q1~'·:Dep.altme':lt'OwciE:l, it: Gfear. that.· both··· th/a.· a$s.o~atfO[l ··.ir;1,d~f6$:· ,:

'. .b~p~fttFel.ll-:~a:9, t.o;. ~gr:~e.;:wfth tne. .pl~m;a(1d th.e,${~ff: d'id hoti an~i¢ip.gte.'~'jlJ$f~bb.e·~ ...
~ti1:rpp.iti~tl' ariYthirlg.:.~~at was.. submitted~.' Th~: Administrative ,Law ,~udge' finds~.i~: :.' ..

· Dep~it.ment:.has justjti¢d'this· expetiDJent as botl) ,neeqad and reasQ~abte., However;. 'it'·
· j's..hop'ed' il1.~t the ·~e:Xt.tim~, t~~S(3. riJf~s are amend~', greater datfin will b:e in.qltid$d with

'. '.. '..:.r~g~rq: .tQ:tb,.e'.cont~n~' of tl;lese,pfan$. E;cperience,,~iU rio. doubt,p,(Qvide .idEia& for,wl1at·', .
wol'ks'aFid whaldoes.notwortt ' . .. ,.... .,.. ,.. .'. .~ .. ': . ' .. ' . ;', ' :". ... .., .'........ '. '.
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'be applied to eitheithe- Co'mmissIQnet's'r~viewor'ths 6ontest~~·case.·· In.' 6rder ~o,'ctire
the def~t, the ~O-day limitations must be removed frdm bothprbce'dutes'hl the rule: .:':. - . -'. . - .

.38. AnU~ber ofco~rrientators expressecf.con6em·~6dyrtirTi~: delays required ....
for. inspections, permit review; 'and 'permit .i$suan·~.. Their concern was that. if an . .
inspection hadfo awaiUheemerg·ence.. of we~s, '~rid there'were asubstimtiahlUmber
of inspections required as a result of aggressive marketing ofWeeQRoUer-type·d~Wices.· .

• the practiealities· of.waiting foraninspeetion.·perinit 'r'~vieW, and';perriiit 'is~cian'ce h,ight
e.ffecthtely .prohibit· thEm; .from.~iljoytng .th'e benefits' of th~ii' property for .ct· sUbsta'fltia·j ::;
ame>:unf oftheslimmar. .The DepaJimeht indicated·' that it tried:lo .get- routine :permit ..j

. '" ~pplicatioiis proce~sed ihfive working' days,' atlQ' eV~rl ;iriitial~ appiicatJonsjir6eegs6<Hil ~
.ten :days;. DepartrtlentpersorineradmitteQ; ·h.'owevet"that .a·' rush ofapPUeatiOiis· irf'th.·~';i •<,~:: .. '.' '. ;.:\
,·e~r1Y· 'sum'i:nercould j~()pardize"achieving those' ·daf~s.·.""·Some: "01' the commerit~tbrs .... :" ~,'~~, '!

'. urgecf.that th.e..rule be amended te>, i'~Uire. permit:· 'Iss~ance 'within a certain' 'numBer ·of. . ',:: .. ~
. . ...'. ... l

, days~ 'The Administ.rative'Law.Judge··'does·not'b'elieve that-'.the. rule is,uhr~a'sonable·· . ",.j
....Without. such ·,a provision; .·Tes~~iTlony trom v~Oot.i's. r'eglc;uial :sp.aci;:lIiStS·;·arid·manager-i..':' .': '. .1
indiCated ·th~t< although'th~re' are some 4tiong: qaYs·~·:'i·n':.the "eany' surt1riier beciiu~e :;'6(.. '..'.. '
numerous,::permit·request~;·" th·eY·belie\ied- .that· they' :¢Cold' 'ha:nQI~:the:'additional' wSi'k ~'.; .' , !

..... ~ ~eqllired by~thejnspecti0'1~anij perin,itS:·-required:b.ythf~·ru!e~·:·Tt1~'AQnii~.istr~tiye>L.aW ::. ';
'Judge· does'not' believe the rules' are. unreasonable-: .withoUt· a:"requirement'fo( .... I
Departmental aCtion within any given number ofdays: .The D~partmenfhasa variety cif
incentives to maintain.positive piJblic relations,. anej' thqsear:e :the ·incentlv~~.thathave .
resulted in the five to ·ten-d.ay turnaround timeachfeved. to. date~ .While tberEhvilLbE! ~.' '.
sUQstantial'ii1C{eas~'in the nuhJberofsite in~p.eCtion$.r~~ired·. "y,.the WeedRollers. at.·.··

. fe'ast hi tile firstyear, the D~partm~n.t ~II Just.h~Ve to .finq·So.rii~: W~~(to dea~ 'W:ith :them~
The rtJ(~ ..i$..nQt UhrE3as()D~l:ii~ witho~t.~. time 1i~~;.tQr p~p.arlrt\~ntalaction.· .. ,' '" '. ....

, . .. .... ,,~...1:' . "

alber RUI~ Changes pr;oposeq After the Heating
..'.',

. .,.39.': .Afterilie:hesri~g; ~nd afterthe:·co~m~~t.P~riO~'i ~~.O~~a~erit'did'. " '.
propose four ch~ng:es to' the·rule.. Three of the four were' inconsequen,tial>The only.
dne of any consequence was.achang.e tothep·ertnitting. requirement f9rWee~R6ners·;.

,allowing for three-year permitS (r~ther than 'just onEryear pemiits) iftheir' operation Was ,
.' limited to an area of 2500 square f~t and did not affect emergent or floating leaf.
. vegetation.' .Nqrie ..o.f.tp~ foorchanges.propqsed· .by .th~' ,[)epartment constitute.'

"substantial ooanges" within the.meaolngof the;itatutessl1d. rules·which:,pro~ibitsiJch
changeS. ' '. . . . . " .

\ .~

'\ .
.8aseq~'pon theforegoing Findings,of Fact. .we'Administ;fatlveLaw Judge'ntakes ".

. the'following.:',' .' . .

...
.. CONCLUSIONS .'

~. . ..

. 1. . That theOepartff1enlgave proper notice of th~hearing'inthismatt~r.



. ','

RECQMMGNQATIQN
. -, .. " ' .....

, .("--

19

. 8:. That' any Findings ~hich mlghtb,e' prope~ly be tentTed Conc.lusionspnd
any CQnclusiori$;~~ichmfghtProp.etl¥ beterme<;iiindi~9.s are h'ereby~c,topted as'such.•..' .

9. That a Finding"or' Con~lusi(jn:'of n~edarid reaso~ableness inrega'rd to' .
.' any' p~rti.cular rule .supsection doeS. not preclude and should ..not discQuragethe
Dep~utmentfroin·furth.er modification of the prop:qsed hJ.les ba.sed .upon a.1i: ~xam.ination

,.of ttie·.public,cOmments, providExi that no subst~ntiar change 'is made from the proposed; ,
m.les as originally published,. and provided thafthe rule finally adopted is based ·l,Jp.on··
facts: appearing in this rule ~eanng'.record ... '. ' . .

. ", .'."

. .'

IT IS HEREBY R.ECo'MMENbED: 'That the proposed rul~s be'a.dopted exce~t
where spec.ifically otherWise noted above. '.

. Based upon the foregoing Conc(u.sions, th~Admlnistrativ~ Law Judge makes,the
. following:' . . .

'. 2. Thatth~ :Depiiutment: nas fulfilfed the "p~ocedural requir~m~nts 'ofMinn~
'Stat §§ 14.14,. subd... 1, 1a 'and..14.14; sUbd.· 2 (1994) and 'all" other procedural
requir~ments of law or rule. " '.
, " .

'"

· .', .. ' 7.·... ". :'~t due:t~¢:~f19!ti$jQri3fJhis.R~P.ort"h~$-b.e.el:l s~.~~itted- to·.the:.Qhi~f .. '
·Admini§tiat~~: ~~·.Ju.gg~,f()r. hi~'QpprovaJ: pursu~i1t t(r. Mintl.,~tat.· §-.}4.:1&i· $ub.~k:t:;: .
, (1994),' ',. .. '. .. '. .. <: '..:.' .. '.'<- ,('

. . . 4. . . That the Department h~s documenfed the n$ed' for and reasonablene~s .
of its.proposed (l.Iles: with 'a,ri affitrnat.iv~· presentation- of facts. in the record, within' the
meaning of Minn:Stat. §§ 14.14, subd~ ,2 a~d 14.50(iii) (1994). . .

3. '.... 'Thai the Department h~$ demonstrat~d its statutoryauth'ority. to' adopt the
proposed m.les and'has fulfrJled,all oth~t,$l!b$tahtiv.e reqiJirern~nt$ oflaw ot rule within:·

. the, meaning 'of ~Unn..,~tat.§§ .14.,O~·,..$~bd. 1, 14.15,subd~ 3 an~: 1·4.500)(il) .(1994)~ ...
. ex.cept as rioted at Firiding37~· ~ . .. .

· ....' 5.. ,':. That. the am.eridinemts and add,tion$ to .the: propo~~d rules, which- .Were
sugge,ste~f:by.~the;·'pepartment after -ptJbll~tion' if:i:-the :State.·'iegister'dt?::'oc?t' r.es.ultin'· '.
rulesW!Jlcft· ~resubstFi~tfajfY"differerit·ftoih'-the'proposed rlile:S:'a$ put]li$h~ in thErStilte:··

\ R~gistet·Witftintherfieaningbf:rvnnn..:~stat,.§ :14j5, ·$Ubd...·g: (1.994) an(tMlnn.·R~~·'
'.1400~1000.. sub!),.'1<and' 1400j106 '(1'9~5l..-. ,.'::'. ", . - . ....'. r ''',> .:. .•

" . . .' .. ". , . " ,~ , " ,- '. \ , . " ' ,', ,- , .. "." .:'; .~: ' -;

·d~~·~:rni~~~~~i~;~a~~~:rti:t~S~Q~~~,~~,~.~.t~. ·
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..
." . ~



, ,

·.~tJ.~.·
'. ':'."..

• . I. . A~I.AN W.·~LE.fN, ...
AdministratiVe Law Judge.... .' .... '. . .'. :,

,~eported:' Tape Recorded. Trans'cript. Prepa.red ' '

'\ '

. ! .....

...... :.'•.
". ;":

......-:: '-:':".'

.~

,,-

.. ,MEMQRANDUM- ...:

,:Thi~' nJi~s ~ere i~i~iaily"pro~o~eQ ;t6 b~'"~d_~~t~~:'\';ith~~t,a~ pUblip neiuingl'. >[h~',.,' :, ':
,Notl~,:. ,of: lntent-, to :A~qpt'" wl~ho,ut :~ :'publ,C? i ,Hearit.t9 Vl(as' :pubUshed' in ,,1Q:~5:';ic:Afler.,:·,
,rec~.iving!n0.f~::th~n:,4~i: reque~~ .fora be~ri.ngi'"theDepartm¢nt-,.l?uqlistl~(i,:i:t'N.,9Uce.;:9f\:' "
,Hearing in 1996~ SUb~tanti~l(;nanges to the r.ulen:u*Ir-t9 proced,ur.$~:"we(~:Lac;t,opte.«(b\i",·:: ", ' .
.the ,1995tegi~lat,ure and tOQke.ffect on January f, 1996. 'These"DNR. rules" alcuigwifli' ",
afew.ot:her~ets of lilies, :rai$e ~IJ,e :qu~stiQn of"¥hicl;1 st~tute$ho,ti'dgqy,em., 'Jnor~~r'tci '
avoid: .06hfuslori, the'd(fj6e 'adopted, a:',:p¢ricy ':th~" \it' ~:f4lem$~ins .. ,p'r.oc~~ng·~, was; " '

,.init~ate.<iin 1995" then' the whole proceedingwolltd;b~·gov~rried: bY. the IjoJd~'statute~nd:
rules thatwere in effect'in 1$9.$.. This polieywas corTlllluriicate.d to th~pepartment and', '
dtllet 'agen¢ies, ih~,a sitriilat-.srtoati6n~' In' '6rdEr{tdav6:id' ~J(y~cb~fusi6no~ ,thi~i}natt~r, ,it ,is'
n'ote£fagaih,here. to assisf P$fso.n$. who'·hilghtPthi3TWisew6nQ~t',wtiy 'th~(irib·r~r.~6gpt"", .
statute and rules are, riot being applied.. , .' '" '. ""-;'., .
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