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Minnesota

Minnesota Department of Natural Resources
500 Lafayette Road © St. Paul, MN & 55155-4037

DEPARTMENT OF
NATURAL RESOURCES

September 15, 2008

Legislative Reference Library
645 State Office Building

100 Constitution Avenue

St. Paul, Minnesota 55155

RE: Inthe Matter of the Proposed Rules of the State Department of Natural Resources
Relating To Aquatic Plant Management; Governor's Tracking #AR 246

Dear Librarian:

The Minnesota Department of Natural Resources intends to adopt rules relating to Aquatic Plant
Management. We plan to publish a Notice of Hearing in the September 22, 2008 State Register.

The Department has prepared a Statement of Need and Reasonableness. As required by
Minnesota Statutes, sections 14.131 and 14.23, the Department is sending the Library a copy of
the Statement of Need and Reasonableness at the same time we are mailing our Notice of Intent
to Adopt Rules.

If you have questions, please contact me at 651-259-5092.

Yours truly,

sl

Steve Enger, Coordinator
Aquatic Plant Management Program

Enclosure: Statement of Need and Reasonableness
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GENERALFROVISIONS oo ()

L mTRfoDUCTIoN S
"Purpose o ‘ - TS
' The Department of Natural Re,sources (DNR) D1v1s10n of Eeologreal Resources oo
: admrmsters a diverse group -of ritlés § ‘governirig natiiral resources Thé primary purpose of the
aquatic-plant management (APM) rules is to provide rrpanan landowners access to open Water,' -
while protectmg the aquatic habitat’ and water quality values provided by aquatre plants In - 2
recent yéars; invasive aquatic plants have ‘posed additional management challenges that the APM
- rules need to address. | The' proposed amendmepts to.existing mles-address:a number. of i issues -

B related to APM mcludlng APM activities that mdy-be done Witholit a pertiiit.and that. require a

pétmit; prohibited methods, of aquatic plant control criteria and. conchtrons for APM permits;

.....

’ aquatrc plant control restrictions; APM Deriiit. appheatron reqlifkements; APM petmit revocahon - s '

vatiances for APM permits; commercral harvest of. aquahc plants a.nd lake vegetatlon R
' management plans (LVMPS) : : : ‘

"N otrﬁcatmn o persons and Classes of Persons Aﬁfected by the Prpposed Rules o
- A “request for comnients” was. pubhshed in the State Regzster of Decembet 19, 2005
'The 60 day comment period ended: on F ebruar;y 17, 2006. This notice described:the. general

- - areas of the proposed rule amendments the persons affected by the proposed rules; and the

statutory authority for the: proposed rules. A copy of'the request for comments and'a ¢ovér letter O

. Wwas setit to pefsoris and associations who have réquested to be notified of DNR rulemakmg as:

- provrded by Minzn. Stat., sec. 14.14, subd. 1a. In addrtron, a copy of the request for comments -

- ‘and a cover letter were sent to individuals and: organizations who could be affécted by or would "

.have interest in the proposed rules mcludmg the approximately 3,900 individuals 'who recerved ‘

- anaquatic plant management permit-in'2005; individuals with commercial aquatic pest contro} . .
. licenses and commercial aquatic plant harvest permits; coriservation districts; aguatic- and plant— S

- related professronal socretres, watershed drstncts and conservatlon and envn‘ontnental '

' orgamzatrons e S ‘

The DNR received comments from 94 groups and mdrvrduals in response to the request

, for comments.. Ten people or groups commented that they were generally supportlve ofthe -
rulemakmg efforts and 15 commented that they generally oppose the revision of the aquatie plant _
management rules. Many of the groups and individuals also made comments on specific parts of .
~the rule revisions being ¢ considered. - The coniments received ate summanzed below. Since many -,
comments included multiple parts the number of reSponses summanzed 1s greater than the total L
numbers of responses : - Co

In the request for comments’ the DNR indicated that it was consrdenng changes inthe
amount of near-shore submersed vegetation that.an individual property owner can control. The
DNR recerved a: numher of comments regarding changes in this provisigh including: -

¢ 14 in favor of reducing the amount of. near-shore vegetatlon removal allowed and 26
© opposing a change; .
s two people indicated that lakeshoie roperty owners should be a110wed to restore therr :
 shoreline toits prevrous condmon, hifore plants became a problem, ' '




two orgamzatlons, the Camehan-Marme Watershed District (CMWD) and the Ramsey-

-Washmgton Metro Watershed Dlstrrct (RWMWD), supported more stnngent restnctlons

the White Bear Lake Conservanon D lstnct (WBLCD) supported reslnctlons on the y ,:. S

- amount of chemrcal and mechamcal control ajlowed;:

‘o -ﬁve people stated that Iakes mdrfferent areas of the state requrre dlfferent rules,‘
~one  person coxnmented that- multrple property. ownet§ should be reqmred to use g+

__two organizations, the Minnesota, Water; Ski. Assocratron (MW SA) and anesotan’s for o
Healthy Lakes (MHL), and one¢ individual stated that reductrons in: control would reduce -

~ the economic. value of land surroundlng the lake; - . _

. ten people stated that resorts, park districts and pubhc swrmmmg beaches should be
‘allowed greater latitude for. control of plants growing in.the near~shore area:(for many

yéars the APM rules have allowed greater latitude for.aquatic plant eontrol in pubhc

. ‘areas, at resorts and condommlums and the: proposed rules would contlnue this .
practxce), S ]
. -three people felt that the rmmmurn w1dth of the centrol drea, should be 50 feet and the

maximum width decréased to 75. feef to;provide mere equitable control; : s
one. person stated that better standards are needed o defing whien-an Jmpedrment exrsts

“and that-control:should not be allowed for acsthetic reasons or.personal inconvenience; .

five people commented that the amount of control should bebased-on the ratio.of - :
developed to undeveloped property and mclude cntena for bottom type, invasive specres '
‘and-water quality; 28 S

common access channel not the current approach where one- channel is allowed for each Lo

'pl’operty, g : L e /g,ﬁ»_:

s ‘one person stated that small areas of mechamcal control are not harmful

' ‘-natmal _ = L
-one person felt that a tax break for natural shorehne would encourage less plant removal .

thie Nature Conservancy supports more sustamable management to preserve and protect e '

Jakes and indicated that there should be careful regulatlon of “convemence destructron

__of aquatlc vegetatron ' ‘_ . o o

I the request for comnmeénts, the DNR mdxcated that it was consrdermg Changes in how . R

automated plant control devrces” were deﬁned and regulated COmments regardrng thrs change, g
mcluded - ~ -

the anesota Center fqr Environmental Advocacy (MCEA) stated that these dev1ces

should be banned froy us¢ ii Minnesota lakes; S
“ong person felt that the current regulatrons were too hberal in the permlttmg of these L
’ ',dev1ces, and . :

- four people felt that these clevrces should be perrmtted to operate in larger areas than 1s
_ currently allowed by rule : :

Current mles prowde that httoral area hmrts on aquatrc plant control could be exceeded atthe
drscretron of the DNR onrcertam lakes in the Twm Cmes Metropolltan Area 1f that practrce was




.'perxmtted prror to 1976 'I'hls prov1sron 1s known as the “grandfather clause » The DNR had
. indicated before and during the’ request for' ¢ mments penod that it would like to ‘éliminate this
- provision. The DNR teceived seven commetits from people in support of ehmrriatmg the -

grandfathet clabsé and 12 coranetits from resrderrts ‘of thosé Tikes where the: grandfather clause _

applies that were opposed:to eliminating the prowsron The WBLCD stated thiat théy were
neutral with fespect to ehmmatmg the grandfathef provrsron and the RWMWI~was in favor of
~ehmmat1ng this prov1sxon S Lo . o _

 The DNR: recelved six. cdminents regaxdmg the 1s¢’ of pestlcideslherbmrdes in’ Iakes

o » MCEA proposed that there should be striét and lrmmng critetia for removal of aquatlc vegetatlon

with pesticides and that thé usé of herbidides:fot the coritrol of invisive species may be- -
appropriate. MCEA" also.believes that Natiotal I’olintron Dischirge Elimination: Permrts are

required for pesttcxde application to- pubhc watets. WBLCD stated that methods of blanket: (non-b -

’ _‘selectwe) ‘control of aquatic- plants ‘should ot be-allowed: “An individual statéd that DNR should
- continue to allow the'conitrol of swimmer’s itch:. One: ‘person stated-that herbicide treatments .

_ should not bé allowed until affer a Certain date to'allow: young-»of the-year ﬁsh tofindshelterin =~ - DR
" plants and-enstiré Better sarvival. - The CNFWD:stated that silt curtams should be requrred o R
prevent pestrc:lde dnft outsrde ofthe permrtted'at‘ea el v-j L --.'~'=' S

_ In the request for comments the DNR mdacated that 1t was. consxdermg rule chahges ‘to "
specrfy criteria and condmons for the vagiance process.toexceed: aquatic. plant control limits; to

" help: address the threats caused by invasive;aquatic; plants. The DNR: received. 16. comments in.

-favor:of: changes 1o the variance process to:allow: greater control. of mvasrve Speeres and ﬁve
.comments opposmg a vanance requrrement for mvaswe SpCCleS control ' : 4
... The DNR. also reeerved 18 comments on the regulataon of mvasrve specles control
act1v1tles ‘Sixteén people commented that the DNR should increase efforts.or eliminate’ barrrers
~ for invasive species.control. One: mdlvrdual stated that it should be 111ega1 10 move. boats
- ‘between. waters infested with invasive species- and those that are not infésted. "One person

' commented that exotrcs (mvaswe specles) are. not kﬂlmg lakes and the DNR should “Tet nature o

take 1ts eourse

A In addrtlon to comments related to rule changes bemg con51dered there were geﬁeral
statements that did not apply to-any specific. part in the rules.. ‘Orié person commented that the
DNR. needs to protect citizen rights not just npanan landowner’ s. nghts Two others stated that
the DNR needs to protect lakeshore and educate homeowners. The MWSA and three other : -
people commeiited that the rule revisions do not address runoff and nutrient pollution.: The .-
MWSA, MHL, and an individual commented that there was ho’ screntxﬁc evidence for the
changes being proposed to the APM. rules Erght people stated‘?hat the. current Case-by-case
. evaluation of APM permit apphcatrons was working well and ¢hanges to the APM rules were
" unnecessary. The CMWD stated that there should be a process to notlfy watershed drsmcts of
permrts 1ssued for waters in. their dlstnct ' , .

. A.notice of i mtent to adopt rules wrth a pubhc hearmg will be sent to the same mdmduals

Cand groups who teceived the request for comments and to add1t10na1 1nd1v1duals and | groups who

commented aﬁer the request for comments was pubhshed ~The riotice w11] be avaﬂable for




p - pubhe review and eomment on the DNR’s Intemet web srte and will link to the proposed rules
: pubhshed in the State Regrster “The notice, proposed Rules, ‘and SONAR will'be sentfo .~

legislators as requlred under anesota Statutes, section 14.116. A DNR news releaSe wdl be

.pubhshed when the notlce of intent to adopt rules is publrshed

""StatutoryAuthorlty SR e oo o e
Statutory authonty for the proposed rules 1s anesota Statutes sectron lOBG 615 subd L

3 i ",.-. . R \s

I . REGULATORY ANALYSIS

X Descrlptlon ol‘ Classes of. Persons Affected by the Proposed Rules T T

-+ . Theproppsed rules afféct people who awn shoreline properties that are affected by the =

- growth of aquatic plants, mdlvrduals and eompames that control aqiatic plaits for hite or harvest o
- aquatic plants for sale jni retil or wholesale markets and reereatlonal users of pubhc Waters R
mcludmg boaters, anglers, and hunters S . S LT

. Probable Costs to the Agency or (Dther Agencres from the Proposed Rule s AR

, ' Proposed changes in pait 6280.0350, subp. 4, item C,’ require the DNR to develop lake f_ PR
vegetation management plans for. lakes aﬁ'ected by changes in that subparts ‘There will be a: Cost -

" to develop theseplans, but it will be aeeomphshed by exrstmg staff and wﬂl not mcreasethe o

- operatmg costs.of the DNR

: Asrde frori developmg the Take: vegetatron management plans; the pr0posed rules wrll notih T

o resultin additiopal costs fo the DNR or other agencies. Current costs fo'the DNR result

- primarily from administration of thé APM permitiing program ‘and enforcement of APM o
regulations. Costs are largely dependent on the number of permits requested and issued, and the L

. amount of enforcement effort. The proposed rules would affect the amount of aquatic plant

- control allowed under APM pemuts, but would not’ requrre an mcrease in permrttrng or . .
* enforcement activity. . ~

Determmatron of Less Costly oF Less Intrusrve Methods for Acluevmg the Purpose oi' the B
Proposed Rules _ . N
Lo The proposed rules would reduee the amount of. submersed aquatrc plants that eould be )
- controlled for some shoreline property owners, . Minnesota’s lakes are under increaging | -
. -development pressure, which threatens fish and wildlife habitat and water quahty (Kelly and :
. Stinchfield 1998; Radomski 2006'a) It is not feasible to provide adequate protection for aquatic .-
plants without suitable permxttmg and enforcement programs. The proposed rules are neCessary '
- and reasonable to help ensure that lakeshore development does not degrade the economiic,
-~ recreational; and ecological values of Minnesota’s lakes. Although the proposed rulés are more /.- -. -
restrictive, they are not more intrusive in that there are no changes that would requrre permlts for
activities.that are currently allowed wathout a penmt : oo

The proposed rules also spemfy crltena for APM, commereral harvest and commereral
mechanical control permrt revocation.. People who control aquatic plants without a permit or °

* violate:the conditions of their perrmt may Cause sngmﬁcant ﬁsh and w11dhfe habltat destruction - = '-

PRSI 5.




that can negahvely 1mpact hunters, anglers, and people whose busmesses depend on water-based s
- recreation.. It is nécessary and reasonable for the DNR to have the authonty to revoke permlts to o
: prevent undue damage to the state s aquattc resources - S

N IRt N

- Description of Alternate Methods for Aclnevmg the Purpose of the' Proposed Rules

‘ . The primary purpose of the proposed 1 rules is toallow riparian landowngts to control EPREE
aquatle plants when necessary to get aceess to.open water for traditional recreattonal uses, Whlle L
protecting the habitat and water quality values that aquatic plants provide. Thic proposedrules . .~ = - B
are also intended to help determine when’ aquatlc plant control limits should be exceeded tohelp. .- - ]
conirol invasive aquatic plants, protect or improve aquatlc resources, promde npanan access or e R
enhance recreatxonal use onpublrc waters L ;'_:, TR SR S o

The DNR has programs to educate people about the value of havmg natural'npanan and

want to restore their shorehnes Wlnle these programs are gr()wmg m populan’gy and have had - R i v

© some successes, they have not been sufficient to stop the trend-of declining habitat dieto" o L ,
Jakeshore development (Engel and Pederson 1998; ‘Radomski 2006b). lnstead, the demand. for . '_ S -

APM perrmfs continues fo-increase (thure 1).. In 1992 thé DNR issued’ about 1L,100°APM
permits; in 2007 over 4,600 perinits were issued Itis necessary ‘and reasonable for 1] the ’DNR t
- regulate the destruction of aquatic plants to help prevent further detenorahon of aquatlc hg
‘and water quahty ' ‘ _

F 1gure 1. Number of aquatxc plant management permrts rssued and number of pubhc waters w1th
) penmts 1ssued from 1992—2007. C S :
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'Probable Costs of Complymg wnth the Proposed Rules .

. The proposed rule change i inpart 6280.0350 subp 2a would decrease the amount of
shoreline.allowed for submersed aquatrc vegetatlon control for | somé property owners and would
requrre most property owners 1 leave at least halfof the shorelme untreated: 'Ilns provrsron 1s v
necessary and. reasonable to prevent contlguous removal of near—shore aquane plants on: Iong
stretches of shorelme Thrs provrsron wrlI not merease costs for property owners, however 1t
amount of control allowed on somie, lakes and prevent umnterrupted COntrol along multlple

.property owners’ shorelmes The DNR does not have data to quan’ufy how much aquanc plant

| L control busmesses proﬁts would be affected by the proposed ru]es

| Proposed Rules El’fect on Farmrng Operatlons e

) aq_uatrc plants are spreadmgm anesota s '.

gly. lookmg tor the APM rules be g

It is. necessary and reasonable to provrd ritéria for a vanance to allow standard imj
- be- exceeded for control of i invasive'aquatic plants, ‘because. physxcal and chemical charagteri
..of Iakes yary, consrderably acioss the state.and’ control methods may work on some lakes;:bu

. " capse.problems on bthets: For example, research studies have shiown that wholé—lalce chemical - : o |
~ treatment of Eurasian watermilfoil on moderately fertile or mesotroplnc lakes may temporanly o

- reduce this’ plantand allow native plants to rémain at pre-treatment levels or increase (Madsen
-al. 2002; Bremrgan ¢t al 2005 Crowcll etal. 2006 ;s Wagner et al. 2007) On theé other hand,,

) whole-lake treatments on fertrle or eutrOphrc lakes riay lead to reduced water clanty and thus. ©
~impede the reestabhshment of native aquatic. plants (W ellmg etal. 1997 Pothoven etal. 1999

Valley et al. 2004). To enhante native planits and'protect blOdlvel‘Slty, management strategles { o

also need to include efforts to reduce. nutrients entenng lakes and increase water- clanty (Ryblckl

“and Landwehr 2007). The proposed language for variances provides flexibility in helping the .

. DNR and regulated parties determme if: hrgher Ievels of eontrol wﬂl help address problems Wlth
~ invasive aquatlc plants : : _ o :

, The proposed rules provrde cntena for makmg decrsrons regardmg how imuch control to
" -allow in an-APM permit. These changes mll help the DNR to meet its regulatory objectlves by
o provrdmg more consxstency in how APM petmit decrs1ons are made across the state '

[N RO WEVEINeR 2 = y s e Tk 3




5 ._ property owner can control: Curtert rule language allows control of submersed aquatrc '

* 'would allow it to estimate the amount of potential profit 10ss the proposed rules nay cause for’

: The proposed rules also provrde more gmdance for the development of lake vegetatxon .

_ management plans (LVMBY to'facilitate partnershrps ‘between the DNR and lake groups in- '
managing lakes." Ctirrent rules allow APM permits to- ‘be issued m accordance with LVMPs .

. approved by the' DNR and lake’g groups ‘have used the LVMP' process tqobthin: varjarices. for APM

: perrmts HoweVer, some groups have mdxcated that more clahty is needed as to what is. reqmred

an LVMP to gmde APM perrmt dCCISIOIlS, because it encourages la.ke groups to estabhsh lake

management goals, Address. underlymg problems like watér quahty and land use inthe 7 ¢ R

watershed and develop momtonng plans to help determme 1f proposed actlons are suecessful - T

' Consultatlon with the Minnesota Department of Fmance on Local Government Impacts
- In general, the proposed rule changes will not Have'a snbstantral impacton local -~ L erend
government ’I’here could be, tnnes when a1ocal’ governme' t is asked'to mrtxgate the adverse R

the proposed'change to reduce the. amr)unt of suhmersed Iaquatlc.vegetahon at- a's

- vegetation on upte 100 feet of shoreline for & ‘property owner (part 6280. 0350, subp. 4, item A ) Ao
The proposed change is to" allow conitrol of submersed aquatlc plants on‘up'to 100 feet-of - half the e :-._'-' S
. person’s shoteline, whic ever’is'l'es's ‘(pai't'"6280;03’50 p. Ta). Businesses that coritrol aquatic, <. - :
- plants for hire ar¢' toré hkely to be able 10, contro] longet, urnnterrupted stretches of $h eline- "
under the exrstmg rules than undétthe proposed ftles, “The DNR does not have rnformatron tha

' businesses that control aquatic plants The proposed. rules aré necéssary and reasonableto - S
© prevent long strétehes of shoreline from becoming denuded of near-shore vegetation, which has.: -

- critical importance.as aquatrc habitat'(Poe ef al.-1986; Bryan and Scamecchra 1992) See'the” '_ s,

: rule~hy-rule analysis for part 6280.0350, subp la for a mote thorough d1scuss1on of the need and
reasonableness of thls proposed change o o L

.Probable Cost or Conseqnence of Not Adoptmg the Proposed Rules ‘
The major consequences-of not adopting the proposed rules are: R
1) . Decision-making criteria used for APM permits would continue to be amblguous to the
public and DNR field staﬁ‘ resultmg ina lack of eonsrstency m how APM rules are apphed
-across the'state; :
2). _Conttol of néar-shore’ submersed aquatrc vegetatron wrll merease on developed lakes, to :
.the detnment of aquatic habttat and water quahty, o : R




/

. 3) Submersed aquauc plant control in excess of the httoral area Inmts on the “grandfather
lakes” could: result’i in fusther declines in aquatw hab1tat and water quahty a.nd elnmnatlon of

- some fish species; . -
-4 Rules would continue 10 prov1de madequate gmdance on revocatron of permlts for people

who v1olate 'APM laws; and

'5)- . Rules would continue to provxde madequate gmdance on when to allow vanances to . _- S
address lnvaswe aquatle plants and. other 1ssues ' ~ : S

" Dxfferences Between the Proposed Rules and Exnstmg Federal Regnlatxons

The proposed rules do not conﬂxct w1th federal regulatlons

o . RULE-BY—RULE ANALYSIS

.'Sc()pe T

Areas covcred by the proposed rules melude the followmg

Definitions;

Actions not requmng an APM or com_mercial harvest permtt
“Actions requmng an APM penmt L : :
_ Criteria for issuing APM permiitsy *

- _-..Prohlbtted APM getivities; '
. APM permit conchtxons, . Ve eEE
‘Submersed aquatic plant. control restncttons kR

' Aquatic plaiit-control in offshore: areas; - R

- Restrictions.on mechamcal ¢ontrol of aquatlc plants

' Restnctlons on pest1c1de control of aquauc plants

“'Group APM permit apphcatxons At

“"'Duratlon ofAPM permits; U o e S e
Commercial harvest of dquatic. plants, S

APM permit revocation; Con
‘APM pérmit variances; ,

Lake vegetation management plans and
. Penaltles for v1olat10n of APM roles. oo

o. e o e .0 ¢ 'o,'_ * 0 6.0 0 0 6°0 0 0 .

, Introductwn - ' " ‘ ' ' ‘ '
- - Aquatic plants grovvmg in pubhc waters are owned by the state (an Stat "Sec. 84 091
. subd. 1) and their control has been regulated by the DNR since the.1940s. The ongmal pmpose -
. of the program was to allow shoreline property owners to remove aquatic plants where it was.
" necessary {o gain access to open water while protectmg the habitat and water quality. values that
aquatic plants provide. In the early years of the. ‘program, lakeshore development was more
limited and rustic than it is fotday, making it relatively easy to balance the needs of shoreline " ' ,
owners with the need to protect. aquatlc plants. In addmon, invasive aquatlc plants had not yet e
become a major natural resource issue, even though curly-leaf pondweed and other nonnatlve R

species. were already present and hkely spreadmg throughout the state.




.......

each year (Kelly & Stmchﬁeld 1998) As Miniesota’s lakes have been miore: nnpacted by

- increased shoreline development, watershed alterations, and i invasive species, APM issues. have - o

become increasingly complex and’ bal“ancmg the desires of shorehne property owners with the
need to protect aquatic habitat has become more challenging, It is pecessary and reasonable t0. -
' change exrstmg APM rules to keep pace with changes occurnng on anesota’s lakes '

It has long been known that aquatlc plants provrde habrtat for fish and: wrldhfe as well as. |
_,water quality benefits and theié'is a growing body of screntlﬁc evidence to support this. Studies~ "

- have consistently shown that fish abundance is greatér iti vegetated habitats than ini unvegetated
habitats (Dibble et al. 1996; Pratt and Smokorowski 2003; Wei et al. 2004). Aquattc plants

provide fish.and wildlife with food, spawning, and nesting tiabitat; and cover from prédators = * T
-(Dibble ét al. 1996; Petr 2000; Valley et al. 2004)). In addition, aquatic plants anchor sednnents s

and sequester-nutrients like phosphorous and mtrogen, thus reducmg turbrdrty caused by _

- ,[sedrment and algae. blooms (Petr 2000)

"' Loss of aquatrc plants can aﬂ'ect the entxre lake eeo~system (Engel 1990 ercox and

- Meeker 1992). The cumilative loss of aquatic. plants coupled with nutrient loadmg canlead to g
drastic ecologrcal changes in lakes charactetized by turbid water, little to no-rooted aguatic: plant
" . growth, and dlsturbance-tolerant fish species such as. bullhead and: carp (Scheﬁ‘er and Carpenter

2003; Egertson and Downing 2004). Lakes in this state are- commonit agricultugal regions of -
southwest Mininesota and ate becoming increasingly. common in the, Twin: Cities metropohtan

T atea ‘Near-shore aquatic plants, which are the most frequent targets of control efforts by - : o
shoreline property owners, ate partrcularly important as  habitat for- young or: small fish: (Poe et ali - \

1986; Bryan and Scarnecchia 1992; Weaver et al. 1997): Ongomg DNR.: SULvVeys: show-that

shallow vegetated bays have greater species drversrty of nongame fishe and amphtbrans than other' o '
habitat types (personal communication, Pant Perry, DNR nongame’ wxldlrfe biologist), Surveys '

have also documented functional extirpations (i.e., absence of: specres in targeted surveys) of -

E blackehin shiners, blacknose shiners, and banded killifish in several metro-area lakes that have R

. likely suffered aquatie plant | habitat degradation (personal commumcatlon, Ray Valley, DNR
. .ﬁshenes research brologlst) e _

“Many specles of birds and mammals are hkewrse dependent on aquatrc plants for food

‘and nesting sites. ‘Waterfowl-éat the seeds and tubers produced by various water plants (Bellrose R
~1976). Aquatic plants support numerous insects and other aquatic invertebrates, which are eaten-> - -
by waterfowl (Krall 1970) and are important sources.of food: (protein) for laying females (Battet”

" al: 1992:7-9). The réproductive success of. waterfowl is closely tred to avarlable aquatlc plants, o

- which’ provrde food and cover for laymg hens (Bellrose 1976)

Emergent aquat1c ve getation: prov1des nestmg cover for a vanety of waterfowl

shorebrrds, wadrng birds and songbirds (Bellrose 1976). The muskrat an important furbearer, i is:. o

almost entrrely dependent Of aquat1c vegetatron for food and shelter (Errmgton 1941)

There seems to be an overall posmve eﬁ’eet of submersed aquatxc plants on water clanty S
in lakes. Scheffer et al. (1993:275) showed that lakes with abundant submersed plants tendto

. have hlgher clarlty than lakes with similar levels of nutnents m whrch vegetatlon is sparse or’




_ absent.- Carter: et al. (1 988) documented lugher Secchr drsk transparencres wrthln a'bed of

e _submersed plants in ¢comparison with a location in 6pen water without plants.”. The nnportance of ._ L
~ . submersed plants in maintaining water clarity is reflegted in observations of decreases in water

' clanty followmg lake-wide reductions in submiersed plants resultmg from treatment with - -

e herbrcrdes (O’Dell et al 1995: 314 Wellmg et al 1997 Valley et al 2006)

, Impacts to aquatlc plants have clearly mcreased with the increase in lakeshore ' _
development. Radomski (2006a).documented hlstoncal decreases of emergent and ﬂoatmg—leaf -
~ aquatic plants on developed lakeshores in Minnesota. Alexander et al, (2008) correlated an

increase in human development with a ‘decrease in aquatle plant abundarice in Vrlas County
_ Wrsconsm lakes The numbers of permits issued to. control aquatic plants has risen contrnually

. since the-early 1990s and is continuing to fise edch year (Fig. 1). In 1992, the DNR issued about;j ; <

1, 100 APM pemuts Thrs number mcreased from about 3 600 m2004 to over 4 600 in. 2007

_ Wlnle the sclence documentmg the habrtat and water quahty value of aquatlc plants 1s' L
: strong, the- relatronshap between aquatic. plants and the abundance of ﬁsh and other wildlife i
- complex and studies point'6, the difficulty in deﬁnmg a precrse threshold in aquatrc plant,. -

 abundarics at which habitat quality declines.; As aesult, it is negessary and reasonable to take Ll

| ;“precautlonary management approach” in settmg limits for aquauc plant control (Rosenberg

2002; Vallgy etal.’ 2004) This approach acknowledges‘th it aquatrc plants are, important, habrtat?‘_ '

 and that control limits need 16 be conservative to:avoid negative.impacts to the state’s public

- waters. " This ratjoriale was supported ina pr‘evrous admrmstratrve law )udge S report ‘when the e
DNR défended the current rule, which limits pesticide control of submersed aquatic plants to

" 15% of the littoral area, even though screntrﬁc research had not documented that 15% was, the L

-~ best hnnt for all'lakes (Exhlbrt 1. : R o o

Itis n'nportant to keep in mmd that the pnmary ‘purpose in allowmg shorelme property

" owners to control aquatic plants is to ‘provide access to opén water. In virtisally all cases,.this. ean, oo e
- be done without exceeding the control thresholds in. the. existing.rule and proposed rufe changes BRI
- Therefore, it is vnnccessary o push the safe Jimits of aquatrc plant control and nsk degradatron R
- of the state lakes when 1ssu1ng APM permlts LY s : : T

A

Invasrve aquatrc plants, partrcularly Eurasran waterrmlfoﬂ and eurlyleaf pondweed have S

’ presented additional challenges to ‘the APM program.. These: specles can out-compete. native
“aquatic plants. and forim mats on the water surface that hmder recreational use (Smlth and Barko
'1990; Madsen etal. 1991). Curlyleaf pondweed dies of senesces in the early summer, after:.
. which.i mcreases in phosphorous and algae blooms may occur (Bolduan ¢t al. 1994; James et al
' 2002) _ s U SR co
~ Asa result there are times when it is beneﬁcral to exceed the standard limits of aquatxc '
plant control 10 help manage invasive aquatic plants At the same time, Iarge-scale control of
invasive aquatrc plantsis still a deveIOpmg science (Skogerboe and Getsinger 2006) and the
results,of this approach vary consrderably between lakes.- Lake-wide chemical control does not
eradicate i invasive aquatic plants, but has temporanly reduced the abundance of Eurasian

watermilfoil in some moderately fertile (mesotrophic) lakes and helped native plants to mcrease ; o

(Madsen et al.- 2002; Bremigan et al. 2005; Crowell et al, 2006; Wagner et al. 2007).
Nevertheless this approach has Ied to algae blooms and decreased water clanty with no mcrease

0




| ini natlve aquatrc plants i’ ferule (eutrophlc) Iakes that had sparse populatrons of native aquatlc

_ plants prior to the éhemical’ treatment (Welling etal. '1997; ‘Valley et.al. 2006). Even'in cases’ "'»I"

where lake-wide chemrcal control has beeh successful, repeated treatments have been necessary, .

" usually. wfthm Ito3 years, to keep Eurasian watemllforI ata low Jevel (CroweIl etal. 2006) As B

a fesult, the long-term efﬁcacy of chemical comrol to manage invasive aquatlc plants is stlll
,bemg studled Lo L L _ v

:"‘

problemattc due to the vanety of lake types, complexrty of relattonshlps bétween: native and

. iitvasive aquatxc plants ‘and risks to water iality ard hab1tat poséd by liberal control 1 measures‘ K “

- Whire i invasive, aquatxc plants aré present, they often ogéur with hative plants and the. relatrve

abundance of each varies considerably. In‘Some 'lakes, Eurasran witetthilfoil or curly leaf

. pondweed may be present but may not reach the problem levels commonly associated with. these
- specres Excesstve control m these s1tuatrons could create the type of dlsturhance that allows

c‘o’nServaﬁve and appropnate for most Minnesota lakes, and provr E

thresholds that : ar

© variances and ah exceptton to lintits for i’ndmdual shorehne properhes to address mgher'levels of R

. control for mvaswe specles where 1ts Warranted

Chapfel’ 6280 Aquatrc PIants and’ Nulsances R

- 6280 0100 DEFIN"ITIONS

LN \‘ ‘

Subp. % Aquahc plant . : PR
© - The propoSed changes are te fise the term “plant” mstead of “macrOphyte” it the

- definition of aquatic plants, and tobroadeii the definition of aquatic plants. It is necessary and - ‘

reasonablé to use the term plant because it’s more widely understood by the public andis
: consxstent wﬂh the termmology used in anesota Statutes, seetlon 103G 615

The current deﬁmnon of aquatlc plants spec1ﬁes that they are vascular, nonwoody, and-

' growmg in water ‘This defimtron eéxcludés macro algae, such as. Chara spp.; and woody plants‘jj'_ LU
: that may growm the water such as wﬂlow alder, and dogwood o addttion usmg the phrase . =
“srowing in Water’in the definitioh i causes amb1gurty when’ dry conditions' cause water lévelsto - ..

~ recede below where aquatic plants are growing. As a result, it is unclear if the ex1stmg rules ‘
'apply to emergent aquatic plants that are temporanly growmg out of the water

The proposed changes mclude woody and nonvascular aquatrc plants in the deﬁmtlon as

~well as plants that are growing in saturated soils or seasonally satiirated soils.- The proposed

‘changes ate necessary and reasonablé so that the definition mcludes all types: of aquatic plants ce
and to clarify that a plant i is still consmlered an aquat1c plant, even ifitis temporanly not in water

“due to dry condmons, o

£t
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" -Subp 3; Aquatrc nuisance .

: -Subp. 2a,. Aquatlc plant management KO : e o
, . The proposed changes are intended to nnprove grammar and arg not substantxve It is
E necessary ‘and reasonable to make grammatrcal nnprovements so that langua,ge 1s consmtent and

' more casily understood i : .

- Subp. 2b Aquatlc plant management permxt or APM permlt

'l'he proposed. change is intended to. lmprove grammar and i 1s not substantlve It is

' necessary and feasonable to make grammatical nnprovements so that language is oonszstent and
- more easrly understnod i

_ Snbp. 2¢.. Aquatlc plant management (APM) related convrctlon '

'Ihe proposed change isto adda deﬁmtmn for aquatrc plant management (APM) related

conviction, It is necessary : and reasonable to define thiis term, bécause it is used in pr0posed

language i in part 6280.0900 regardmg authonty to amend and revoke permrts Itis necessary and

" reasonablé to Use thls term in part 6280. 0900 to make the Ianguage less Wordy and more
- understandable :

Snbp 2d Aquatlc plant management (APM) related permrt revocatron

. . The. prqposed ehange istoadda deﬁm’uon for a%uatlc plant management (APM) related
permtt revocatlon Jis. necessaxy and reasonable to defme this term, because it is used in T

* proposed language ifi part 6280.0900 regardmg authonty to amend and révoke. pern-uts Tti is.

. necessary and reasonable to use thrs term in part 6280 09000 make the language léss wordy and
. _more understandable : . . _ .

-t

. The'proposed change is mtended to 1mprove grammar and 1s not substantxve- ' It 1s

E .Anecessary and reasonable to make grammatlcal lmprOVements s0 that language is conswtent and L
more easrly understood : : . .

' Subp. 3a. Automated aquatxc plant control devree -

The proposed change isto clanfy the. deﬁmtlon of automated aquatxc plant control

: dev1ces, so thatit includes all such devices that are self-propelled “The cuirent, deﬁmtlon uses i
© the term “untended ””Whlch has- created amblgmty asto whetlrer it mcludes dev1ces thatare. - .. -
automated, but require occasronal adJUStments by a person. “The proposed language ehmmates e

the term unitended and uses ‘the term “self-propelled” instead. The proposed changes are

~ necessary and reasonable to eliminate loopholes that could allow these dev1ces to be used
'wrthout the regulatory constramts in th:s chapter ' :

-

- 'Subp. 4. Bog

The proposed change is mtended to 1mprove grammar and is not substantrve Ttis. _
necessary and reasonablé t6 make grammatxcal nnprovements SO that language is consrstent and
more easxly understood . o

Subp. 4a,_ Commerclal har\_iest B

12
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SRS Snbp 5a. Emergent aquatlc plants

: Subp 6. Excessxve algae bloom

The proposed change is toadda defimtlon for. commercral har\rest of aquanc plants The' ERERN !
: proposed change js necessary and reasonable to understand other proposed changes in the rule -
© that deal wrth commeréral Karvest. SR

" Subp. 4b. Commerclal harvest permlt . s
The proposed change is to add a deﬁmtlon for commercral harVest pernnt The prOposedf'-‘ :

"""""

Wlth pemnttmg 6f this actlv‘nty

xE Subp 4c. Commercial mechamcal control - ' o
- The proposed change is to add a cleﬁmtron for commetc1a1 mechamcal control of aqua’nc T
: plants The proposed deﬁmnon 1s necessary and reasonable to drfferentlate n ﬁom commercral

control

Subp 5. ‘Dense growth of submerged vegetatlon _
L - Thie proposed change is to repeal this subpart. The. curretit deﬁmtron prowdcs a:
quantrtatlve descnptlon for dense growth of submergedvegetanon, whxch' 3t

' not help to clanfy the proposed rules

The proposed change isto add a deﬁmtron for emergent aquatlc plan_ .‘_'Some of the %

The proposed changes are to make grammancal 1mprovements and clanfy two of the.

types of algae The proposed language cla.nﬁes that low readmgs are due to the algae bloom andjl“
‘that the type of slgae i is plankton or filamentous. The proposed changes are necessary and
' -reasonable to prov1de more clanty to the exrstmg deﬁmﬁon. '

Subp. 7a. Field mspectmn _ ' ' ’ o
The proposed changes are intended to improve grammar and make language more .
consistent with other parts of the rule, and are not substantive. It is necessary and reasonable to
_ make unprovements to the language so 1t rs conmstent and more easﬂy understood L
Subp. Ta. Fllamentous algae = ' L I S
' The proposed change is to add a definition for ﬁlamentous algae .Some of the ex1st1ng -
and proposed rules require that filamentous algae be differentiated from other types of algae
- therefore it is necessary and reasonable to have a clear deﬁmtlon for it. '

13




Subp. 7b Floatmg—leaf aquanc plants ” , ‘ : ool S
- The proposed change is to add a deﬁmtron for ﬂoatmg-leaf aquanc plants Some of the "

ex;stlng and proposed rules provide for different regulations for floating-leaf’ aquatrc plants,

therefore it is necessary and reasonable to have a clear deﬁnmon for them

.Subp 7e. Group APM pex'mlt

-The proposed change is to add a deﬁmtlon for group . APM permrt The proposed

definition is necessary,and reasonable to understand other proposed changes 1n the rule that deal o
- with group APM pernnts ; N o :

Snbp 9 thtoral area L : - : .
' ‘The proposed changes are mtended to i 1mprove grammar and are not substantrve It is .

necessary and. reasonable to make grammatrcal mprovements so that language 1s oonsrstent and e
: more easrly understood ' o _ . ; : ‘

' Subp 9a Mechamcal control

“The proposed change m thls subpart is to add a deﬁmtron for mechamcal control Th .
proposed rule lariguage uses this term frequiently; therefore, it is necessary and reasonable to

‘have a clear definition for it. The definition specifies that incidexital damage to aquatic plants i'i L

caused by watercraft travelmg to and from Open water, comrnercral harvest of" aquatlc plants,

" _trahSplantmg aquatic 'lants, moving a ‘bog, and harvest of aquatrc pfants for personal nse are not ¢ |
-~ in¢luded in the définition of mechanical control. It is necessary and feasonable to clarify the..

definition with.these exceptxons fo make sure that incidental’ boatmg act]vmes are not constroed .

.- to constitute’ mechamoal coritrol of aquatlc plants and to’ avmd havmg mechamcal control o
'restnctxons 1n part 6280 0350 subp 3 mapproprrately apphed to these other actlvmes f N ‘

Subp. 10 Momtonng o ' PR by . , -
The proposed change is to repeal thls subpart The exrstlng and proposed language does :

- nof require-that this term be. deﬁned Tris necessary and reasonable to Temove: deﬁmtlons that doh

| ~nothelp'to clanfy the rule

:.Av; e

Subp 10a Offshore control _ St S : L
. The proposed change isto add a deﬁmtxon for oﬁ'shore control The proposed language

' dlstmgulshes betweer offshore control and control along shorehnes, therefore 1t is necessary and
' reasonable to deﬁne t}ns term. : :

. -Subp. lla. Personal use’

‘The proposed change is to to adda deﬁmtron for personal xyse of aguatlc plants Tis -
necessary and reasonab]e to define the term for this activity, which does not: require an APM .

:permrt, so.that it'can be drstmgurshed from cornmercral harvest of aqua‘uc plants wlnch does

requlre dan APM permit.”

" Subp. 12a Pestlclde control '

. The proposed change is to add a definition for pesn(:lde control The proposed rule
language uses this term frequently, therefore, itis necessary and reasonable to have a deﬁmtlon

' for it,

Mo
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o across land that was not under the person s control.

Snbp 12b Plankton algae e T ’ R L
- The proposed change is to add a deﬁmtlon for plankton algae Some of the exrstmg and} , SR
 proposed-rules require that plankton algae be differentiated from other types of algae therefore T
' '1t is necessary and reasonable to have a definition for 1t ) 7. . e

‘ .Subp 14. Storm water retentmn ponds e ‘ ' B L
- The proposed changé'is to repeal this subpart The proposed langnage does nét utlhze T

‘this term. It is necessary and reasonable to remove deﬁmtlons that are not used in the proposed ;

vrule : : v

. ,Subp 16 Submersed aquanc plants R S T ‘

: The proposed ‘change'is to add a defimtlon for submersed aquatlc plants Some of. the ’

exrstmg and proposed rules provide for different regulations for submersed aquanc plants

therefore itis necessa.ry and reasonable to have a Clear definition for them :

= -6280‘0250 STANDARDS FOR AQUATIC PLANT MANAGEMENT PERMIT
' ISSUANCE ' : :

Subpart 1. Actlons not requmng an, APM or commercral harvest permlt s : PR
“This subpart hsts the comimercial harvest and APM actlvmes that may be done w1thout a S

- permlt from the DNR.* The proposed language clarifies that 4 person ‘must own, lea :

- easement holder of Iand adjacent to-the: water to. conduct APM dctivities without

_involve gaining access to pubhc watef. It is necessary ahd reasonable, to clanfy tln

because it would be inappropriate for a person to destroy aqua’nc plants 16 gam water ace -

: The proposed changes fn] 1tems A and B are non-substannve grannnancal 1mp“ : S
and technical changes. Ttem B allows harvestrng of aquatic plants for personial use withol an o

APM permit, exclndmg wild rice, Which is regulated under a separate license, and Amencan

 lotus, which is a protected wildflower under Minnesota Statutes, section 18H.18. Under'the - .

proposed ehanges these exclus1ons are. stncken and more broadly. stated in new- language in’ s

* subpatt1a. The proposed changes are necessary and reasonable to make the language more SR

consistent and easﬂy understood : A

J— Item C descnbes the 11m1ts on methods and area for controlhng submersed aquatrc plants
without an APM penmt The proposed changes are technical.- Specific language regardmg how
" mechanical control miist be done tinder this ‘subpart has been elimingted and replacéd'with .
language that apphes to all mechamca] conttol of aquatic plants in part 6280.0350, subp, 3. Thls '_ 4
-change is necessary and réasonable, because the existing language 1nterrupts the grammatxcal
ﬂow of this subpart and creates awkward phrasmg and punctuation.

The proposed changes in items D’ and E are ‘technical word changes $0 that Ianguage 1s

~ consistent with the defined’ terms.in part 6280.0100. The proposed chaniges aré necessary and
reasonable to make the language more consrstent and easrly understood
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' '; pulhng of water hhes, water shreld, and submerged vegetatron to obtam & channel to ‘opery water ‘f,::i ‘ i

'APM penmt-_l
'provrsrons of subp_‘ t1 ’
_ other provrsrons of law. It 1s necessary and re

The proposed change in 1tem Fis to allow skrmmrng of duckweed or ﬁlamentous algae

- off the surface of a water body wrthout an APM perinit, Itis necessary and reasonable toallow -

- this actlwty Wlthout ermrt, because 1t is unobtrusrve and does not pose any threat to aquatlc S

peStrcrde control of aquatlc

o Pa T.
plants wrthout an APM permrt rf 1t 1s done as. part of pubhc ad .or utrhty ¢Tosging’ nght-of-way

mamtenance by an authonzed govermnent unit or utrhty company Itis necgssary and

reasonable o aliow’ ‘this activity without an APM permit, because ﬂ'llS work is authonzed ﬂrrough :

other regu}atory mechanisms and it would ‘be redundant to, requrre an APM penmt in these '

) srtuatlons

The proposed changes m.rtem H are techmcal The exrstmg language al]ows cuttmg or

' ﬂoatmg-leaf aquatlc plants for: water lihes and Water shleld Water slneld and water hhes are’ ', o o

only a couple of tlie species of floating-léaf plants in anesota ‘and it is necessary and _

reasonable to, aILow the same level of eonu'ol wrthout a perinit for, all ﬂ.ovatmg-leaf plan‘ts The
o h

2 Subp. la. Lmnts on. APM actmtres w1thout a permlt g

The proposed Ianguage in thrs part replaces and exparrds Aupon

' conduet un-penmtted mechamcal control of submersed or ﬂoaung-leaf aquaué plarx”ts allowed i
under subpart 1, items C or H, if the control would be done in addition to'control allowed: wder R

| - an APM permit at the same locdtion and during the same time period. This provision is,

‘necessary, and reasonable to. prevent a person from exceedmg hmlts on aquatre plant control by .

combrmng perrmtted and un-permitted control.’ For: example this’ provision is necessary to

_prevent a person from mechanically. cleanng 2,500 square;feet of submeysed aquatic plants ©
- without an APM permlt after they have obtained a. permit to remove 2 500 square feet of aquatxc R
.plants with an automated aquatrc plant control device. - R oo

- Subp. 2. Actlons requiring an APM permlt

This subpart lists the APM. activities that require a permlt- The proposed changes

- primarily streamline existing language; they do not brmg activities under APM penmtnng that

: currently do not requrre a penmt

)




Proposed language i afe“fn A provrdes that all pestxcrde and mechanical control of aquatlc L
' plants arid nuisaricés requires'a permrt (unless excepted bystibp. 1); “This repIaces thé.curtent =~ - -
 language in jterd A as'well as languiagé in items'B, C; and D. Propésed changesalso ehmmate ﬁ o
* language.that lists the types of pesticide control that require a perrmt. ‘This language is S
somewhat awkward, in that it attempts to. include criteria for i issuing permitsin a paragraph that
is pnmanly desrgned ‘to specrfy that all pestlc1de ‘conirol'of aquauc plants requires 4 permit.
" Criteria for i issuing penmts has mstead been’ expanded and included in.a'new stibp. 3a- The™" -
.- proposed changes are necessary and reasonable to olanfy and streamlme language regardmg the -
: APM actrvmes that requlre a permxt : ; .

The proposed changes in 1tem B eliminaté the language covering phys1cal removal of
- aquatic plants, which is covered in item A under the proposed changes, and transplanting a bog, ‘

- whichis covered in 1tem C under'thie proposed changes. “The résult of ehmmatmg thls’language -
Tt s that item B niow covers onfy transplantmg aquatrc plants The: proposed changes ‘at necessary v

and. reasonable to clanfy and streamhne language regardmg the APM actwmes that t qinre a,

" necessary and reasonable to clanfy 'and streamlme language regardmg the' APM acnwt
'feq““eapcmt co S P o

o -proposed changes are necéssary and reasonable to clanfy and streamlme langlia
' APM actnvmes that requlre a permrt : : ‘

A The proposed changes also’ 1nc1ude ehmmatlon of. language in 1tem F Wthh reqmres a

- permit for créatiga- channel thmugh emergent vegetatron -and provrdes fora conhnuous permit

. if certain conditions are ‘met. The provisions. for 4, continuous permit iave beeri moved topart’

6280, subp. 3, which deals spec1ﬁcally with permlt duiration, and the requlrement fora penmt to“' '

- -createa ehannel in emergent vegetation i§ inéhided in item A.’ The'proposed’ changes are .

" necessary and reasonable to clanfy and streamline language regardmg the APM actxvmes that
reqmre a permrt . _

Subp. 3_ J ustrficatxon requxred for 1 1ssuance of permlts R : :
B Current language réquires that eontrol of ethergent aquatrc plants cannot be done unfess -

the DNR commissiorier determines that suitable justification exists, but doés nof provide criteria
~ upon which the commissioner makes this determination. The proposed change is to reference

~ the permit decnsron-makmg cntena proposed in subp 3a, to identify how these determmatrons

'117.




o

are made Ttis necessary and reasonable to identify the criteria upon Wthh these determmatlons .
‘are made to inform the public-and. help ensure that APM permit; dec;sxons are consjstent and, fair: R
- 'The proposed changes also substitute the word “control” for destructlon, to make it clear that
 permits-are required for any type of activity that affects aquatic plant-abundance.. The proposed
* change is ngcessary and reasonable so that it is clear.that cutting emergent vegetatlon requires.a _'
_permit;even if the plants themselves ate not destroyed ‘There are. also. some techmcal changes in . S

tlns subpart, wlnch are necessary and reasonable to 1mprove grammar

Y

o Subp 3a. Cnterxa for lssumg APM permlts

i an excessrve algae bloom The need and reasonableness of: each of these cntena fol]ow& L

" the proposed penmt is conmstent w1th a lake vegetatlon management plan, shorelan
' conservation ordmance, lake management plan and program;, wild and scenic river pIan, )
- other pertinent ordmances and’ regulatlons, 8) a determination- of whether the proposed pe' ]
- consistent with-a variance issued to ‘control invasive aquatic plants or protect or improve e
resources; 9). the. presence of species; Tisted as special:.concern, threatened, or endangered under O
‘Chapter 6134; 10) the presence. of pubhc land ad}acent to the water subji ect to control-and the -

The proposed language in‘this-subpart proyxdes cntena that are used fo decrde 1f APM

. permits are approved or denied and how much control to allow under a permit. Cutrent and

proposed rule:language provrdes the DNR discretion in approving or denying permits-and -
limiting. control allowed under penmts, -but does not prov1de critéria that 1dent1ﬁes how those -
decisions are made. The addmon of decxslon-makmg criteria for APM pemnts is. necessary and -

. reasonable to mform the pubhc as to liow decisions are made and 0 help ensure that decisions ST

" are fairand. consistent across: 1He: state.- The proposed criteria. strike aTeasonable balance betwee SR
_‘proyiding guidance for decision-making and maintaining ﬂexrblhty to addfess different R

* - circumstances, becausé the language requnes that each criterion be cons1dered, but’ does not

dlctate that any one be met m order for a perrmt to be lssued

_ The proposed cntena mclude 1) the presence of aquatrc plants or. nmsances that are ..
mterfermg wrth recreatlon, 2) the habltat ‘water quahty, and erosion control value of the aquatlc L
- plants; 3) the extent of shoreline development and potential. for. aquatnc plant control to result i in .
~cumulative impacts to habitat and water quality; 4) the presence of invasive aquatic- plants, 5) a. .
o determmatlon of whether the waltgr. subject to contrql iga shallow lake or bay that naturally

compatibility of the proposed ‘peimit with the management of that land; and 11) the presence ¢ of L

The presence of aquatlc plants or nmsances that are mterfenng w1th recrcatlon isan
important criterion, bécause it is the underlying premise of allowing aquatic.plant control. Itis
necessary-and reasonable fo first establish that aquatic plants are interfering with recreation

. before allowing thelr removal, to protect habitat and. water quality. and prevent removal for
‘ unauthonzed reasons such as esthetlcs (see subp. 4) .

It is necessary and reasonable to establish the habltat water qualxty, and erosion control
value of aquatic plants before making an- APM permit decision, and partrcularly when |
deterrmmng how much control to allow. For example, emergent ¢ and floating-leaf aquatxc plants _
have very high habitat value:(Craig and Black 1986; Petr 2000; Pierce 2006). One particularly, .
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o . impacts of aquatic plant.control is greater ot heavily developéd lakes than on lightly developed o

. and native plants often ‘occtir: together, therefore, while itis: necessary and reasonable t0.¢
- this criterion when detetmininig how riuch ¢ontrol to atlow, the presence of invasive. aqu e

e valuable emergent plant hard-stem buIrush, is susceptlble to permanent ehmmatlon when Y
removed from® deep-water sites. For these: reasons, it is often 1 necessary to hrmt control of R
- emergent plants to the mnnmum needed to gam access to open water " R 4 j_ R

It is necessary and reasonable to consider the amount of shorehne development on i lake v
when determmmg how much’ aquanc plant control to-allow, because the potennal for cumulative > -

. lakes. For example, allowing the maximum amount of control may ‘bave negligible habitat .~ . -
- impact on a lake with only three dwelhngs, but could be detnmental ona Iake that has most of 1ts’f':. o
' shorehne developed - . . _ :
It 1s necessary and reasonable fo. consrder whether the aquattc plants subjeet to eontrol are' O
' mvaswe specres Tovasive aquatlc plants may dlsplace pative spemes and h1nder recreatton more S
“than native species. “Alth6ugh effective, large-scale control of invasive aquatrc plants will not bg~"* -
achieved by allowmg more liberal control 4t the mdlvxdual property scale, it’is not necessary 10
* . ‘afford invasive plants the samne protectlon ‘that natrve plants receive. At 'the samé time, inivasi

e 0+ et favbemen Lhroraor 24 et e o d acm § oAb ha e s oh etk ber e 8 g nbest ATt & aohe s a e @ fern S e b . SO

: plants should not be considered the sole critétion in determininig Whether o not torallowthie
maximum amount of control In addrtton, in some heavrly degraded lakes that‘have abundant .

- (Welhng et al 1997; . alley et Al 2006)

. It 1s necessary and reasonable to l:onstder whether a water body sub;ee o a proposed:
.permxt is'a’shallow Jake or bay, of weétlind that naturally supports abundant aqiatic plants
Shaltow bays and wetlands used tobe consrdered margmal orunstitable for shorelitie’ ™ -
- development. Nevertheless, as development continties to increase and prime’ ‘lakeshore becnmes
less availablé, shorelines- adjacent to shallow bays and lakes are: beeommg inicreasingly attractwe

for development ‘These areas dre’ extrernely nnportant for fish and wildlife habitat and wetland .-

loss dnd habitat-de gradatxon is considered a major-environmental issue affectmg waterfowl and - LT

other wﬂdhfe abundance (Dahl 2006; Dah] '1990; Béllrose 1976) Ttis necessary ‘and reasonable "‘ﬁ T

to view aquatic plant conitrol chfferently in'these areas than on deeper lakes, becaiise aquatlc -
' plant control should fiot be permitted to change the ecologrcal character of 'a'wetland of- shallow .

lake. It is riot réasonable forthe DNR to perrmt shoreline owners 10 alter the natutal character of
a shallow 1ake or wetland in order to -engage in ummpeded surface water recreatlon. o

P @A B L e T S5 M A e < A e Y

Itis necessary and reasonable to eonsrder the prevalence of sott bottom types when L -
-~ determining whether to allow aquatlc plant control or what metbod to atlow.- For éxamaple, - ... . :
allowing mechanical removal of aquatrc plants ih-an area with deep silt can scour and: re—suspendf:j ER
sediment, which in turn can lead to increases in turbrdrty, suspended sohds, and phosphorous s
(James et al. 2004; James et al. 2006) .o o . o T

It is necessary anid reasonable fo consrder whether a proposed penmt is consrstent w1th & L L

lake vegetatlon management plan, or other local plan or regulatlon For example, if-a local R
-, government is hmrtmg shoreline alteratrons on a lake as part of its’ zomng regulatrons, it may be L




) e

: mconststent to allow maximum amounts of aquatlc plant control in those areas Itis necessary
and: reasonable to consider other local plans and regulatlons ‘When makmg APM permit '

. provision is necessary and reasonable to be consrstent with current language in part 6280 0450 P
~subp. 7 and an Stat sec lO3G 615 subd 3

. vanance 1ssued to. control invasive aquatic plants or protect Or improve; aquatrc resources ln AR | ToE
‘some cases, a variafice miay. have goals comparable to a lake vegetatron management plan For j '
' example the DNR may grant a variance.on an APM permrt to exceed control hmrts 10 decrease

" 'reasonable to deny or.limit subsequent permrts to control natrve aqua’nc plants to prevent APM

endangered species when makmg an APM permrt decision. - Allowing aquadtic plant control
~+ without considering the well bemg of hsted specles would be mconsrstent wrth Chapter 61 34 and
_ '_" an Stat., sec.-84, 0895 o :.f‘;:-‘ T" T L : :

.7 with managemert of that water and surroundmg 1and on watefs that have adjacent pubhc land. - -
For example, aquatic plant control may not be compatible with management of a wetland that L
' ,hes partnally wrthm a wrldhfe management area or sciéntific and natural area. (SNA)

.controlled by’ apphcatlon of the herbrcrde COPpeT § sulfate. Tt is necesSa_r_y and Teasonable for the

' Subp. 4 Prohlbltrons
- prohrbrted Proposed changes mclude language clanﬁcatlons and some addrtlons to the dlﬁ‘erent;f -

. - categories of prohlbrted actrvr’nes Commercral ‘harvest permrts are added 1o the types of permrtsv: S
- that will not be'issued for the, prohrbrted activities. It is necessary and reasonable to clarify that . . S 1

 designated for the protectlon of lotus or other kinds of aquatic plants and animals. The proposed a

decisions, so that government-actions are consrstent at state and local levels, In’ addmon this "

It is. necessary and reasonable to consrder whether a proposed penmt 1s consrstent wrth a

invasive aquatic plants ‘and increase native aquatrc plants. Insuchi cases, it’ may. be: necessary and

perm1ts ﬁ'om defeatmg the mtent of the. vanance

It is necessary and reasonable to consrder the presence of specral concern, threatened and

lt 1s necessary and reasonable ‘to con ‘,der the compatrbrhty of a proposed APM pernut

The last cntenonllsted is the presence of anexcessrve algae:bloom 'Algae ar _;t_yp;cally /

DNR 103 verrfy that ani excessiye algae blpom,' ists before allowmg chemical ; )
provrsron is reasonable because there 1s a clear deﬁmtron of excessrve algae bloom xn part R,
6280 0100 subp6 IR b BRSNS

SR SN

- The current language nr tlns snbpart lrsts aquatlc plant control actlvmes that are

commercial harvest is aniong the prohrblted activities, in order for the rules to apply consistently
toall perrmttees and to provide resource ‘protection where aquatlc plants should not be’ destroyed., E
or removed : ‘ : L S c

. The current language in item.D prohibits aquatrc plant control in SNAs or’ ‘areas.

change is to add aquatic managernent areas to:the list of areas where control is prohrblted
Aquatrc management areas are shoreline areas: ‘that DNR has acqmred to  protect aquatic habitat.
It is.necessary and reasonable to prohibit aquatlc plant. control in these areas, to be consistent
with ifem B .and because removing aquatic plants would bei mconsrstent ‘with the publrc purpose
for whlch these areas are acqmred Thrs prohlbmon is reasonable because the vanance process
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'outlmed m part 6280 1000 alkows aquanc plant control to occur m excephonal errcumstances
such as when mvasrve aqnatrc plants ére threatemng nahve specres ' ' S

- ' The current language in 1tem E prohibrts‘pestlclde conn’ol of aquatlc macrophytes .
"patural environment lakes pursuant to part 6120.3000. The proposed change is to also prolnblt B
contro] in waters. adjacent to special protection dlstncts under part 6120, 3200. Special protection
dlstnCtS are areas that have hmrted development because’ they have major physrcal constraints. .

.. suchas ﬂoodmg or ‘erosion; or, - that have’ specral hlstorrcal natural or blologrcal charactetistics. ™

- Itis necessary and reasonable 10 pl‘ohlblt aquatlc plant control inithese areas 10 be consistent ,W‘th’f .

 other rules and local Zoning regulatxons “Since the proposed ‘definition of ; aquatic plants c
' (currently macrophytes) hds been broadened to,iniclude algae (see part 6280.0100, subp. 2), th

- proposed‘langiage makes an exception to allow pestrcrde control of plankton and ﬁlamentous# i =

algae, which is currently allowed on natural environmeént lakes. The ‘proposed language 16,

‘exempt. plankton and ﬁlamentous algae ﬁom this, prohrbmon is necessary and reasonable to, - " : L -

. allow pesticlde treatment of algae to contmue on natural ermronment lakes

The proposed changes ehmmate ex1st1ng language in- 1tem H Thrs is “catch all”

_ language that prohibits any destruction of aquatic plants or inyertebrates not authorized in parts
- 6280.0100 to 6280.1100. It is necessary and reasonable to eliminate this provision, because 1t

- may; ha‘ unmtended eonsequences suchas P "hrbrtmg a permxt to control mvasrv" aqua"’ ‘

: Subp 6. APM permlt condrnons ‘ Ll s o
» The _proposed language in, thrs subpart specrﬁes the condmons that may be apphe o

are often placed on APM permlts under exrstmg practlce and eurrent rule language does specrfy RN

~ some conditions that may be placed on perrmts e.g., part 6280.0350, subp. 1, item A provrdes o . L
that : supervision may be required | for excessive algae blooms and part 6280. 0350, subp 3, flem C P

_ prov1des that the: httoral area proposed for control may be reduced for lalce—wxde or bay-wrde
may be put on: APM perrmts and 1t is. necessary and reasonable to. speclfy these condmons and
the reasons they may. be used ! to inform the public and improve statewide consrstency in how o
permlts are administered. ‘The reasons that condrﬁons are placed on: ‘APM permits ate to avoid orj_’
minimize harm to aquatic resources and conflict : among Iake users “The need and reasonableness';" )
of the conditions are dlscussed below. - . . - : =

_ “The exrstmg or proposed thresholds for APM perm1ts provrde fora maxrmum amount of L
. contro] that’ may be allowed, Sifice the habrtat and Water quality value of aquatlc plants varies L

- along. with the extent of mterference with'access and recrea’non, it is necessary and reasonable to '

look at permit apphcatlons md1vrdt1ally and rediice the amount of cofitrol allowed when .

- ‘warranted. For example, it may bé necessary and reasonablé to reduce:the total littoral area
allowed for-control on shallow lakes arid wetlands' that have naturally abundant aquatic plant S
growth Snmlarly, it may be necessary and reasonable to limit the length of shorelme allowed L
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. 'for control to protect critical spawmng habrtat for fish. Itis necessary and reasonable to specrfy . "
-the distance from the shoreline where control may occur, ,because the: dlstance that plants grow e

' _outward from the shorelme vanes consrderably between lakes

Itis necessary. and reasonable to be able to restnct the method of control because some o

jcontrol methods may. not be appropnate in some situations, . For example, rnechamcal control
. that has'potential 1o stir.up, the’ bottom and cause turbrdrty would be undesirable in argas with
* deep silt deposits on the. lake bottom. Jtis necessary-and reasonab]e 1o be able to speclfy the

- timing of aquauc plant control to make sure that it does not mterfere wrth ecologlcal processes ‘.—, __'. ’
o such as {ish spawmng or management actrvmes such as, aquahc surveys c

The proposed rules provxde for mcreased control of mvaswe aquatlc plants through the o

variance process; or when control is selective for invasive aquatic plants for an individual
lakeshore owner. Itis. necessary and reasonable to be able to specrfy the ,species of plants '
. targeted for control to'be consxstent w1th the goal of controllmg mvasxve aquatrc plants w1tho
harmmg natlve plants S '

W @i . : Y '-.'.{.‘ o .-,;-,'.'i_:, . .--.-,_- 5":"_‘; :

APM permlt “The pubhc is generally wary of apphcatrons of chemrcal pestxcrdes to pubhc

- waters. Ini particular, large-aréa or whole-lake pesticide treéatments, which are being mcreasmgly'v"._ A

used to.control invasive.aquatic, plants, may, cause. dramatic. short-term effects.in the abundance
- of: aquat}c plants and will attract, attentlon, especlally on: heavrly used lakes It is neCessary and
--'reasonable to mform lake users of the reasons ,for pesncrde control and answer ques'aons and
concerns e ey e oy : : -

4 Subp.7 Ipspectmns

The proposed language pro_vr_ S for ﬁeld mspectlons of a proposed APM perrmt site, for o
_properties with no previous permit hrstory (except for swimmier’s itch control) properties where i

- there has been a lapse in permit history, requests for changes in treatment area, plant type -

. controlled, or method of control requests for off—shore control or control of invasive aquatrc

" plants-io enhancé growth of native aguatic, plants ‘and for propérties ,where these has beena.

- restoration order that could be aﬁ‘ected by aquatrc plant control This. language currently exxsts
in part 6280.0350, subp 1, item B; however, it does not provrde good gurdance on the specific.
circumstances that reqmre an mspectlon “The proposed changes provide more specrﬁc criteria
on when an mspectlon is required and move 1t into tlns part WhJCh isa better ﬁt since it deals
with APM perrmt issuance standards :

' Ttis necessary and reasonable to requrre an mspectron for the types of perrnlt actrons
listed above; to characterize the existing plant comrnumty, verify. that aquatic plants are.-
hindering access to open.water, verify that invasive. aquatrc plants need to be controlled, or .

‘detennme the’ potentxal 1mpacts to aquatlc habitat,’ It 1s nécessary ; and reasonable to exclude -
"~ swimmer’s itch from the mspectlon reqmrement, because the paras1te that causes tlns nuxsance is -

nodt detectable through a visual mspectlon
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. repeal this subpart and replace it with broader language prov;dmg for supervision of APM:-

s needed to provide shoreline owners recreational access to the water. Emstlng language.

U TR :

'*‘6280 0350 AQUATIC PLANT CONTROL S e e

‘ Snbp. 1. Inspectron, snpervrsmn, and momtormg l
"The existing language provides for ﬁeld mSpectron of APM permrt acuvmes and
, 'supervrsron of lake—wrde treatments of excessive algae bléoms; “The proposed changes would

. activities in 6280. 0230, ‘subp: 6, iten D} and more streamhned language providing for
inspecfions in 6280;0250, sibp. 7. The proposed changes ar¢niecessary and reasonable o
provrde for better orgamzatron and streamlining of ruIe language, and to provrde for supemsron

‘ _"the control 1s met. L

-_Subp 1a, Snbmersed aqnatrc plant control restnctrons l‘or nparran property owners ‘afid:
lessees - S -
' . Current language has two quantrﬁed limits for submersed aquatrc plant control Flrst,
there isa lake—wrde limit on the total amount of control that.can occut, which is 50% of the. -

littoral‘drea fof mechanical ‘¢ontrol (Subp. 3) and’ 15“/ of thé lrtloral atea fot pesticide
~ (subp. 4). Second, there is a Tiul¥f for individual propenties’of ip to 100 feet 6f shorelii
pestrcrde control of snbmersed aquatrc plants These .'lake-wrde and mdrvrdual propé ty- limit: are, -

to md1vrdual propertres is not adequate 16 protect habrtat and water qualrty, and in eXI:e

" deficient in that a limit for mechanical control adjacent to individual properties is not speciﬁed

Asa result, the DNR is proposing ‘changes in aquatic plant control limits adjacerit to mdivrdual K

s propemes Addrtronal explanatron and the need and reasonableness of these changes follows :

‘Curreit Ianguage in subp 4 alloWs submersed aqua’uc plants to be controlled on a.

" maximuih of lOO feet of shoreline per site belongmg to atr 1nd1v1dual nparran ‘propeity owner, ij,* o

with exceptrons fot resorts, apartments condominiutis, public’s swrmmmg bedches; and marinas:
The proposed change is'to allow control of submersed | aquatlc plants on up to 100 feet or half of
a person’s shorelme, wlnchever is less, thh srr.mlar exceptrons 16 alléw more control for 1arger
owned entities. In addrtlon, thete are proposed exceptions’ toallowup to 35 feet of shorelifie:
control for propertres with less than 70 shoréline feet, and- to allow ¢ontrol on up 6 the. entrre
shoreline if it is selective for invasive aquatic plants The proposed language apphes these limits-
and exceptions to both pestrcrde and mechamcal control

" The effect of the proposed change would beto reduce the maxrmum amount of
- submersed aquatic plant contiol atlowed for people 1 ‘who ‘own 6r-control fess than'200 feet of
' shorelme ‘Under current rules, a persof who awns 150 feet-of shoreline ¢ould control a
“maximum of 100 feet, but ander the- proposed changes that person would only be able to control
‘upto 75 feet v

23 -

‘ntrol:. .l, LT

- i ek




L

; P-.
- ‘plants'at the th‘diﬁd
" . reverse lake-wide:

The pr0p05ed changes are necessary and reasonable to prov1dc adequate protectxon for

_ aquatlc plants, Unider current rules, aquatic plant Temoval can occur on jong continuous su'etches

of shoreline, especlally on heavnly developed lakes where inost lots are 100 feet wide or less;”

. This can. happen despite thie Iake-dee limit on pestlclde control-of 15%.0f the littoral area (Flg .." '
*2),. Near-shore aquatic pldnts, which are the primary target of control on individuat shereline.
K propertles are particularly. important a3 habltat for'i non-game ~and Juvemle fish- (Poe etal. 1986

Bryan and Scatnecchia 1992).. While existing rules give DNR the* dlscretmn to reduce the *

~ amount of control below 100 feet of shoreline, DNR'staff are under ificreasing préssure on”
- developed lakes to-allow the maximum of 100 fect-of'control. This has'made it difficult'to .’

administer APM permxts cotisistently:across the state' ; Decxswns 1o reduce the amoum of control

&

perty scale. w111 nothelp stop, i
al trends such: as loss of native plant diversity and abundance
Neverthel es's’;'in sit will help to prevent these planfs from becoming a nuisance to an
individual property owner.- The, proposed language is reasonable; because it: speclﬁes that the
control would have to'be selective for-invasive aquatic plants and:it’ 1s niot necessary to afford :
mvaswe pIants the same protectlon thatinatlve plarits recelve - - "
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Flgure 2 Hypothcncal example on. George Lake in Kandxyohl County, showmg potentxal result
- of cutrent rules, which allow shoreline property owners to control submersed aquatic plants with
: pestlcldes on up to 100 feet of shoreline, with a lake-wide lmnt of 15% of the Littoral area (area -
that is 15 feet deep or less). ’I‘he hght—shaded area with contour lines represents the httoral area, *: . -
‘The black squares represént aquatlc plant control areas of 100 feet by 100 feet, which i isa typlcal -
size treatment area. The total atea of the black s squares combined is 15% of the littogdl ar The Lo
dlagram lllustrates that the current mc_hvidual shorelme htmt does not prov1de adequate PR R
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The proposed change would reduce habrtat loss for non-game and Juvemle ﬁshes by
.requmng shoreline property owners'to leave half of their shoreline untreated, thereby hmltmg

- _ reinoval of critical near-shore vegetative cover (Poe et al. 1986; Bryan and Scarnecchia 1992).,

~In addition; for aquatic plant removal that extends to- deeper water, the proposed. changes may -
- dctually enhance fish habitat by creatlng edges for game fish'to patrol for] prey (Olson et al.
- 1998). “The proposed changes arexnecessary and reasonable to help mltlgate the 1mpacts of
'aquatrc plant removal on aquatlc habrtat o '

'o','x.- Lt

Subp. 2. Lake vegetatxon management plan (LVMI’)

e g

- and replace it wrth language in part 6280 1000 subp 2, ‘Which provrdes for approved LVMPs to
anthorize a variance. fromthe | provisions of the. aquanc plant management rules, gives: the E
commissioner the: dxscretion 10 requirg an. LVMP prior to grantmg 3 variance, and Tretains't
existing language 1nd1cat1ng that APM penmts be issued 4 in; accordance wrth an approved E
- Thenew language also. specrﬁes the information, ‘that is or may be required in an LVMP Th

+ proposed changes aré hecessary: and reasonable to. rnform the publrc of what is requrred m a; S S

- LVMP and to ensure that a LVMP contams all of the necessazy mfonnat]on h

: .Subp. 2a. Aquatlc plant controlmoﬁ‘sh' e al _'? o ST
= THe proposed change authonzes th S DNR.t '1ssue permrts to conjtrol aquatlc plants in.
' oﬁ‘shore areas. The DNR curxently issues pernnts for ‘offshore ‘control, but existing language
. does not specxfy this.as'a. permrtted activity. “The need for offshore control hias increased as =~
- invasive aquatrc plants have mcreased, because of therr tendency 1o form mats ori the, surface of
'the water that hinder recreation. The proposed change is necessary and rea30nable 1o
o oﬁ‘shor _.control ‘can be authonzed m,an APM permrt e

: Subp. 3. Mechanrcal control restnctlons i : .

o . The: proposed changes in 1tem Aarg. chmcal mprovements to grammar and MW

~The proposed changes are necessary' T d reasonable $0. that rule language is consrsten
_easrly understood I S L _ _ L

The current language in 1tem B hmrts “orgamzed lake wide” cuttmg and removal
' programs to 50% of the littoral area. - (Language in subp 4, item A hmrts pesticigde ¢ control of .
aquatic plants in pubhc waters to 15% of the littoral area.) “The proposed language in itgm, B
" does not change the littoral : area lrmxts for mechamcal (or pestrcrde) control, but does make.

- technical improvetnents to grammar and wordmg, and also ¢larifies that the sum-of permrtted e

‘mechanical and pesticide control may ot exceed 50% of the littoral area. The proposed
" technical. changes are necessary and reasonable to make language more consistent. and
understandable. The proposed language specrfymg lrttoral area limits for. pestrcrde and

- mechanical control in combination is necessary and reasonable to clanfy what the control lrmlts

‘are on lakes where both types of. control OCCur.

. The current language in 1tem C descnbes reqmrements for penmt apphcanons for Iake- an
wrde or bay-wrde méchanical control; The proposed changes eliminate this language and replace
(it with language in part 6280 0450 subp 1a, which. deals w1th group permrt apphcatlons The . f_ o

i
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- proposed change is necessary and reasonable, because tIns Ianguage does not ﬁt well wrth the

o "other language in thrs part

““The proposed language in 1tem C provxdes ‘it control methods cannot excavate or |

T _substantrally alter the course, curtent, or cross-section of pubhc waters,: Curreit language has” o e
. this provision in ‘part 6280.0250, subp. 1; iteini G, paragraph 1, which apphes only to mechamcalf_

- control that falls below permitting thresholds. .The proposed change effectively broadens the
- scope of this prolnbmon, by applying it to both permitted and un-permrtted activities. an.
‘Stat., sec. 103G.245, and Chapter 6115. regulate activities that change the ¢onirse, eurrent, 6’

* " cross-section of public waters. The proposed ¢ 'anges are rigcessary and reéasonzble to. prevent f L
APM perrmts frOm bemg used to a‘uthonze work that is, regulated by a dlﬁ'erent body of- law T

The proposed language in item D requrres'that mechamcal control be done ity the same'

' ‘location-¢ach year, unless a’ ‘Pérson obtains 4 peérn
language is currently found in part 6280 0250, 1 C
a change from existing rule. This ; provision i§ necesSary and feasonableto prevent rnechamcal
L control that is done wrthout a permrt ﬁ'om exceedmg the_Iimrts that reqmre a permtt )

L The proposed language in item E requires that astrcker- whlch is provrded by the DNR
. thh the APM permtt be attached to an automate A

-bemg used {Fthe bottorn is predommantly soft’ sedmr average depth of’ 3 iné
. more. The DNR has been using the presence of soft sednnent, ‘such as silf ormiick, ?

for determmmg if these devices should bé permitted, but current rule- language does not spec1fy . .

- this criteria. These-devices are not appropnate for use in’ soft sethment aress,: becaiisé they ¢an

excavate the lake bottom and cause’ turbxdrty by suspendmg srlt in’ ‘the water colutnn Expenence )

" has shown that these probléts ate mote likely to ocotr- whéte the 2 avérage depth of soft scdiment
is 3 inches or more. The proposed changes are necessary and reasonable to prevent these devrces
from excaVatmg the bottom of pubhc ‘waters and causmg turbrdrty

| The proposed language in itern G prol:ubrts the use of hydrauhc Jets and suctron dredges o B :

- for méchanical ¢onitrol of aquatic plants Cutrent languagé. prohibits uise of these devices for" -

mechameal control that falls below the permrttmg thresholds (see part 6280.0250; subp. 1, 1tem’-' .

C, paragraph 1), but there is o provrsron regardlng thése devrces for: perrmtted meehamcal

. ‘control. The DNR has generally not pémitted these devices foi' aquatic plant control, because :';f; N
~ they cause substantral éxcayation and disraption of the lake bottom The proposed changes are:;"_’"': S
'mecessary and reasonable to. prevent these dev1ces ﬁ'om excavatlng the bottom of pubhc waters.}‘-.'._;“*_‘ L

and causing turbldrty

Subp 4, Pestxcnde control restrictions '
Current language in-item A contains prov1s1ons restnctmg ‘the total amount of pestlcrde ;

. controlin a lake to 15 percent of the littoral aréa and the total amount of control allowed ona
shorelme property to a maxnnurn of 100 feét of shorelme The language also contams an
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" affects several lakes in the Twin Cities Metropohtan Area mcludmg Sunfish Lake.in Dako

- Cotinty; ‘Cedar Island and Lost lakes and Carsont’s and S$t. Louis bays of Lake anetonka .

* Hennepin County; and Johanmna, Owasso, Gervais, and McCarrons lakes in Ramsey Cotmty. Lo

~ "These lakes. are not listed in the current rule: Since, 2002, the percent of the httoral area that has Sl '
. been treated on these Iakes has ranged from 11 5% to 65 8% (Table l) e

: Table l Lrstmg of the “grandfathex” lakes showmg the pereent of httoral area allowed for 1
" gquatic plant control and the:actual percentage. controlled from 2002-2007 s

-~ exceptlon to the mdmdual shorelme property hmlt for Tesorts, apartments condomlmums, R
- public swimming beaches, and marinas [paragtaph (1)}, and an exceptiofi to the littora] area hmrt. Lo

‘for lakes where this limit was authorized to be exceeded by permits 1ssued prior ¢ to 1976 L
- [paragraph (2)] and for storm water retentlon ponds: [paragraph (3. ) ,,ﬂ-;; o

L The DNR is not proposmg to change the 15% httoral area Iumt for pesncxde control The '.
'DNR is pioposing a change to'the control limits for individual propertles The proposed )
' language for these changes is found in subp la and ls drscussed in that sectlon of the SONAR

'Ihe exceptton to the httoral area lmut for lakes where tlus lumt was authonzed to be R
exceeded hy permits. lssued prior to 1976 is commqnly known as the, “grandfather clausc,” and i

“Take N~ Couty. Control 2002, 203, 2004 2005. 2006 555

- Bay

- o hmlt (%) 2 .
_Sunﬂsh Dakota 68 - 658 . 658 . ,6,5.;8._.. .f,__65;8" ' 65 8’ ©.362 - -
" Cedar Hennepm_ .'_45" o 45 © 45 450 45 45 o A5 s
'Lo's_t'.f;.{"-_ o~ Hennepin'. - 238 . . 37 : 37 X ,---.37__ 37 ;.3-7 ‘

. Carson’s, . .- Hennepin - 20 194 215204 - 20, 2 189 A
 Bay .o T : -

St. Louls .Hennepm"'- 25 234 25 25 1242222 .
Joharina - Ramseyf-. U3 28570 508 308, L3155 287
Owasso -,Ramsey 28236 .23, S5 234 237,022 - 2)
Gervais . ‘Ramsey - .16 51716 .- o162 1620 0 G147 14 .

'McCarrons Ramsey.. 17 .'~15 7 15 7. c127 '_.. 12, 2,;'.._(_.11 9.'_.~._V,jf'.11,5,- S

The proposed language i 1tem C would termmate the grandfather elause m ﬁve years

and provide opportunities for affectedlake groups:and.others to work with the DNR to- develop a. o
- lake vegetation management plan (LVMP) to guide future aquatic plant control. The proposed

language in item B specifies the lakes that are affected by. the: grandfathier clause; which is
necessary and reasonable to provide. documentatxon as.to which: lakes are nnpacted by the rule

changes. -Terminating the grandfather clause i is necessary and réasonable.to protect aquatic - - .. B

plants and their habitat valu¢, and to provide more consistency'in how.aquatic.plant removal i is - "

' regulated in‘the state. ‘The original reasons for the grandfather clause have been lost over time, e

neverthelegs there i i neb l“nlnmnal byrctifinaiicn th traat tha affantad wintare diffaranily

10:081Ca, JUSIIICAION 10 WEal 1S A:ICCICG Waas GInCIChuy mau au

other waters in the state. ‘Given the habitat and water quality value of aquatic plants, the .~ ..

- -continuation of elevated levels of pesticide control in thesé lakes jeopardizes aquatic habitat and

the fish and w;ldhfe species that depend onit. DNR surveys have mdlcated that one ﬁsh specles,:-
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o grandfather Takes.” This will prowde an opportumty for the DNR to. provrde outreach and

- - This langnage has been confusing, because there is not a definition' bf storm water: rétention -

o prac‘tlce, this provision has most oftén'been applied to stiall ponds in-urban envxronments

banded kllllﬁSh Has been functronally exnrpated t’rom Johanna, a grandfather lake in Ramsey RN |
County Tlns specres 1s sensrtrve to changes in aquatrc habrtat mcludlng aquatrc plants and has L
unpubhshed survey ‘data; Lyens 1989) While theré is no documentatrbn that the. drsappearance U
of banded killifish in Johanna was caused by ‘elevated levels of aquatic plarit.control, it is likely
that habitat: degradatron caused therr dlsappearance and that hrgh levels of pestlcrde control
~,conmbuted to" tlns degradatlon T 5 v P

P At the satne. trme, it is necessary and reasonable to provrde an opportumty for the DNR to R
N develop i LVMP w1th aﬁ‘ectéd Take: groups t0. gurde futirre aquatic. plant ‘control-ori the R R

education for grandfather la,ke resrdents and chart thc best course for management of aquatrc ) v
: plantsontheselakes B A _ SO

IS necessary and reasonable to termmate the grandfather clause to protect aqua‘uc L
habitat on the. affected lakes:- The proposed change is reasonable ‘because it prov1des affected U
" lake residents an opportunity to work with the DNR to detérmine the best plan for aquatic plant SRR

-control on'thie grandfathier lakes. The proposed charige'is § reasonable because there is'a vanance : '-;g SR
process.in.place-that will ‘allow elevated’ levels of aquatic plant coiiteol i1t ¢an, u_strﬁe : _';, S
_ Further; proposéd tule changes provrde more clarity and direttion'for determining if a varianceds™
: Justtﬁed to control invasive. aquatic plants protect or nnprove aquatlc fesources, prov1de rrparran
“ dccess, or enhance recréational use on pubhc waters (see part 6280 1000 and'the Jy i
section of the SONAR) : .

, - 'The proposed language would also modrfy the excephon to httoral area treatment Irmrts
' for storm ‘water retention’ ponds The ctirrent language states that aquatic plant’ coitrol may-ocel
on up to five acres or half the surface, area of a storm water retention pond, whichever is less

ponds and most are not public waters and, therefore, are not regulated by this Chapter In o

These waters often receive lots of nutrient-rich run-off; which exacerbates problémis with -+ -
.nuisance growths of aquati¢ plants. The proposed change is to eliminate the use of the term - :
storm water retention ponds, and replace it with a provision that allows pestrcrde cortrol on up to
five acres or half the surface area of waters that are 20 acres ot less. The proposed changeis .
necessary and reasonable to provide more clarity on where'this’ provrsron apphes and to help
: address nmsance aquatrc plant growth that may occuron. these waters ST

The current language in 1tem B has several requu-ements for permlt applrcatrons from
riparian property owners’ associations for large area or bay-wide aquatrc plant cortrol and is .
~ sitnilar to existing language in 6280.0350; subp. 3; item C. Thé proposed change eliminates the

“language from item B (and6280.0350, subp 3, item C) and réplaces it with lahguage in part
6280.0450, subp. 1a, which deals with group permit applications. The proposed change is .~

. necessary and feasonable; because this. language isa better fit i in part 6280 0450 which deals

'-_wrthAPMperrmtrequnements S e o S . _'_. -
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. Subp .. Control of algae o

The current language reqmres that permrt apphcatrons for lake—wrde control of algae be

' 'accompamed by dated: signatuies of approval by a majority-of the riparian property owners and '
that signaturgs ‘be obtamed gvery three years.or ‘when theérejsa change in property ownershlp

" The proposed ‘change is fo ehmmate this subpart and replace it with language on group penmt

 applications in 6280.0450, subp.. 1a. The proposed’changé is necessary and reasonable, because :

thls language isa better fiti in part 6280 0450 whzch deals w1th APM permrt reqmrements
. | Snbp 6 Treatmentnotrce ‘ .. et j EERS . I ;
o - The current. language requrres that the holder of an APM penmt grve notlce of the '_ ;o
_proposed date of control to persons $pecrﬁed on, the perrmt pnor to. begmmng work under the

" pérmit, and also ‘provides for revocation of permiits if this provision is not followed “The:

~ ‘proposed change is to- ehmxnate this subp; and move the language to part 6280 0450, subp. 3l) |
- The proposed change is necessary and reasonable,. because thls language isa better ﬁt in part
. 6280 0450, whlch deals w1th APM perrmt reqmrements : Bt

62800450 APMPERMITREQUIREMENTS ’_

- Subp 1 Apphcatlon process o e B - -
o .The proposed changes make techmcal and grammatrcal 1mprovement’s to exrstmg
~language and also specify that a govemment agency can apply for an APM: penmt and- that the"

. DNR can, deny a.permit apphcanon from someone who leases’ shorehne property if the owner of

. that property is opposed 10 the permit. The proposed changes are necessary andrreasonable, S ’
- because, government agencies.own shoreling propeity’ ‘and may: iieed to control aquatic plants to o
- ‘manage sWinming beaches and water; access sites. The: proposed changes are necéssary and ;|

‘reasonablé because a shorelrne property ownet should have the abrhty to overrule a lessee S .

desire fo'Control aquafic plants adjacent to the propetty. The proposed changes are: necessary andf , SE

reasonable to'i nnprove language and make 1t more consrstent .

'Subp la Landowner approval B

The proposed language replaces language currently found in 6280. 0350 subp 3 ltem [es .

subp. 4, item B, and subp. 5. The cuirent language provides, for APM permit application :
-requirements for lake-wide, large ‘area, or bay-wide 1 mechamcal (subp. 3, item C) and pestrcrdc
~(subp. 4;item ‘B) control of " aquatic plants, and: lake-wide control of algae (subp:: :5): ‘The exrstrng
permit appllcatlon requrrements for- lake-wrde large ared, .or bay-'w1de pestrcrde and mechanical

' _ control of aquatic plants include a written plan and map of the proposed control areas, and the - A

names, addresses, and signatures of property owners whose shorelines are to be treatéd: For
‘ lake-w1de control of algae, reqmrements inchide srgnatures from a majority of the property
owners statlng that they are in favor of the {reatment. In addmon, there is a requrrernent that the

LT e e

algae, control but niot for mechamcal control.

_ The current language specrﬁes that the shorelme owner srgnatures for algae control be

: srgnatures of approval,” but simply requires si gnatures for pesticidé and mechanical control.
Nevertheless, in practice the ‘DNR has considered the signature requirement for. mechanical and

© pesticide control to be a requrrement for shoreline owner approval The différence has been that,

i
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* with mechamcal or pestxctde control of aquatrc plants, ifa shorelme owner drd ot srgn the
application, control woild still’ ‘6ecur o the lake but not next fo ‘that shoréling owner’s property
With lake-widé-algae controf; the etitire lake riust be treated since algae is: ﬁ'eev-ﬂoatmg, s 3
therefore, it is not feasible to’ skip'a property. Asa  result; the cirrent rules*reqmre approv:rl of a- Zi
majonty of shorelme owners before lake-wrde algae control can occur.- j; S '

‘ shorelmes adjacent to proposed treatment areas, with an exceptlon for lake—wrde control of algae,:k o .

-which fequites signattires from a majority of landowners consistent with' eurrent”rule, atid ~
exceptron that allows the Iandowner signature reqmrement to be ‘Warved if aquatte plant control o
R necessary to protéct aquatic | habitat. The proposed language also’ provrcles that the slgnatures o

© . may! be provrded in an electromc format . _ ST . R

CIn general the DNR beheves itis necessary and reasonable to get landéWner approval _-
before aquatic plant control occuirs ad_] acent £ the landowner’s property ‘Most aquatic plant o
control is done to provide ¢ aceess to open water for shorelme owWners;. therefore, it would | not L
make sense to control these areas if the landowner did not approve. "It i necessary dnd T
reasonable to require signature each year, to avoid mistakes caused by changes in property.
-ownership. The. proposed changes are reasonable, because they alloWelectromc.srgnaﬁxres to-;
expedrte the appro al | process 5 : o

_ plants even 1f landowners do not approve Pubhc waters and the -aquatl
. ,owned by the state (an Stat sec 84 091 subd 1) and there may be
ple

~ aquatic plant removal without shorelme owner approval in s1tuat1ons where broader pubhc
mterestsareatstake LLoa IEe B :

. Subp. 2. Deadlme for permlt applrcatlon

. The proposed changes are technical nnprovements to language The proposed changes -
. are necessary and reasonable to make the language more consrstent and understandable CT et

Subp 3. Duratlon of: permxts , ' Coe e S .
: * The current language provrdes for APM permit duratron of one growmg season, expmng 5
on September 1 of the year it was issued unless otherwise noted. Thg exceptions to this. B
“provision are currentlym different places in the rule." Part 6280.0250, subp: 2, item E allows a
- three~year permit for an automated aquatic plant control device if: 1) the control area is no more o
than 50 feet or half the length of the owner’s shioreline, whichéver is less; 2) theé control area ™
* does not exceed 2,500 square feet; anid 3) the control site does not contain emergent or floating-
leaf aquatic plants “Part 6280. 0250, subp. 2, itefn F allows a continiioiis APM permit for creatmg
a channel through emergent aquatic plants by cutting or pullmg if; 1) the chahnel is no more than
15 feet w1de and takes the most dnect route to. open water, 2y the channel is mamtamed by ’
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| cuttmg or pulhng, 3) the channel rernams m the same loca’non from year-to-year and 4) the
permlt is not transferable o :

The proposed changes move the exceptrons to the one-year penmt duratlon to thrs part
" with some changes, and add an excéption to allow fora three-year permit to, transplant aquatic .
- plants,: The proposed requlrement for the three-year permit for automated aquatic plant control
device includes the_current prov1s1on that the site to be controlled. does not exceed 2,500 squarg. .
feet; but eliminates the current requlrements that the control. area not exceed 50 feet of shoreline =
or half . the length of the. owner’s shoreline, wlnchever is less, and that the control’ area not L
contain emergent or floatmg-leaf plants. Retarmng the reqmrement that the control atea not
exceed 2,500 feet i is necessary and reasonable, because it. provrdes an, mt:enuve for penmt
“applicants to'limit the arnount of contiol. The proposed change to drop the requirements for

- shoreline length and emergent and ﬂoaung-leaf plants is. necessary and réasonable because it e

 helps reduce the administrative burden of issuing permits, and the burden on the applicant of

. haying to apply for a permit each year. The proposed changes are reasonable Jbecause they stnk'e:__'_ '.'

"~ abalance between gncouraging less control area and reducmg admmlstratlve reqmrements for
: theDNRandpubhc e _ : , ,

. The proposed language provrdmg for H_f.contmuous APM penmt for creatlng a channel
.-through emergent vegetation is srmrlar 'stlng language 1n part 6280 0250 subp 2 1tem F

‘ year—to-year usmg peshcrdes for the 1mt1al control W111 not mcrease damage to emergent aquatlc e
vegetation in the long term.. The proposed language 1s reasonable because it avords, as does fhe Lo

- current langua 'e,, repeated pes’ncrde use 1n the same area w:thout DNR rcvrew

The proposed language also prov1des for ] threc-year perrmt to transplant aquatlc plants _' o
Transplan’nng aquatic plants is a relatrvely uncommon activity that does not have the.same leyel - o

~ of resource impact as aquatic plarit eontrol. It is necessary and reasonable to allow a longer

perrmt duranon for thrs actlvrty to reduce the admrmstratrve bm'den for the DNR and the’ pubhc L BRENEL

Subp. 3b APM permlts not transferable o ' o ' .

_ The pr0posed language prohrbxts the transfer of an APM perrmt to another person The ‘ }‘ '

- proposed change is necessary and reasonable to ensure that permit applicants have received .
necessary information regardmg aquatlc plant control and t0. facrhtate enforcement of APM

rules RN L : =

. : \

Subp 3. Control notlce B ' B .
‘ “The proposed language is substannvcly the same as exrstmg language in pan 6280 0350 o
* . subp. 6. The language requires ‘the holder of an APM permit or the holder’s.agent to, give notice ..
of the. proposed treatment date to all persons specified on the penmt pnor to staring any work
‘under the permit, and provxdes for permit revocation if this provision is not followed. ‘Moving

the language is necessary and reasonable because n isd better fitin thrs part, whrch deals wnh
: APM pernut requlrements . ‘
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Subp 6. Annual report _ ' ' ' TR I e
- _Theproposed changes are techmcal and grammatlcal mprovements to emstmg language o
and are not substantive. Iti is necessary and reasonable to make-techhical and grammatlcal o

nnprovements so that language is conswtent and miore easﬂy nnderstood o

. 6280. 0500 COMMERCIAL HARVEST oF AQUATIC PLANTS RO
R The proposed changes in this’ part provide language to help regulate persons who e
commerclally harvest aquatic plants for sale. Commercial harvest of: dquatic plants is relatlvely L
© uncommon’ compared to-dquatic plant management act1vit1es, nevertheless the exlstmg rule B

* language was not written to specxﬁcally address commercial harvest. Tti is necessary and
»reasonable to deVelop speclﬁc regulations for’ commerc1al harvest to more effecu v ely egulate '

- Subp 1 Permlt requlred o a R ) .
" The proposed language: reqmres thata person must have a perm1t to commercxall harvest -

- -aquatlc plants from public waters, except for wild rice, which is regulated by Chapter 6284‘and o |

Minnesota Statutes, Chapter. 84. Current rule language does not speclﬁcally state that a perm1t 1s =
,reqmred for thxs act1v1ty, but does 1mply 1t by mcludmg 1t as a permxt 1s } d L

: proposed change is reasonable because 1t 1s consxstent w1th an. Stat., secuon 103G 615 subd
: -1, which statcs that the'DNR: comm1ss1oner may 1ssue penmts td gather or harvest aquauc plants '
-or plant parts from pubhc waters.'_;_. AR .

Subp 2 Commerclal harvest permlt apphcatxon : e
The proposed language allows a petson to apply for a’commercial harvest permiton. . -

forms provided by the- DNR, requires an applicant to provxde documentatlon of legal ‘dAccess to
- the water requested on the permit if thete is no publié access for that water, and’ reqlnres the - .~

, apphcant to complete an aquatic-plant workshop before lssumg a perm1t Ttis necessary and
reasonable to require documentation of legal access to waters without pubhc access to prevent ™ ’
. trespass situations and other conflicts with shoreliric owners. It is ‘pecessary and reasonable for -
_the DNR to reqmre a workshop to ensure that permit applicants are informed of aqua’nc plant and- _
invasive specxes regulattons, and the habltat and water quahty value of aquatlc plantst S

‘ Subp 3 ‘Comméreial harvest permnt COIldlthllS’

The proposed language gwes authority to the DNR to SpBley condmons for commercml Lo

harvest permits to avoid or mifiimize harm to aquatic resources. The conditions listed in the
 language mclude resmcuons on the amount and specles of plants harvested locatxon and tlmmg -
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of harvest, and method of harvest The proposed language also specrﬁes that a penmt is vahd for. -

one year and may not be t:tansferred to another person

Itis necessary and reasonable to spemfy condrtlons on commercial harvest permrts to
ensure that operations are.conducted in sich a way that aquatic resources are not harmed. It is
necessary and reasonable to mclude restrictions on these petmitson the amount and s specxes of

' plants harvested to prevent depletxon ofaquatrc plants and spread-of mvasrve speczes Spread of

~ invasive aquatre plants i a-particular concern with this. actrvrty, because invasive species may b

mixed in with nattve specles and could end up being §old on: retail markets and’ ultrmately Spread '
to other. waters Ttis necessary ‘and reasonable to- have the abrhty to specify’ location'of harvest;:

5o that areas with' critical aquatic habitat or abundant invasive aquatle plants ¢an be avoided.: It 1si:'--' F
) ‘necessary and reasonable to be able to specify the timing of harvest to’ prevent eonﬂrcts with -
- othér recreational uses on public waters. It is necessary and reasonable to be able to restrict the -

method of harvést to’ prevent use of’ methods that ) may. damage aquatic. habitat,” Ttis necessary
and reasonable for permrts to be vahd for one year, because jt glves the DNR the ab111ty to. 7 -

revigw the permit apphcatlon and determine if additional concerns néed to be addressed; such'as R
~recent infestatlons ofi invasive spevies or user conﬂlcts Ttis necessary and: reasonable to prdhlblt.'.. e
L the transfer of a commercxal harvest permlt to another person to ensure that permtttees have '

: .enforcement of app {

ble rules and statutes

-~ Subp. 4. Cnterxa fonssumg commercxal harvest permxts SN

The pioposed language references the relevant criteria 1n part 6280 0250 subp 3a for L o

' determrmng whether to approveor deiy a, commercial harvest permit; See the SONAR
. discussion under that part ;for thie' néed and reasonablenéss of the listed cntena., The proposed

. languiage also states that Commercial harvest permits’ ‘shall be denied for waters that are mfested o

. ‘'with prohlblted orregulated invasive species, unless itis feasible and practical to apply penmt

conditions that would prevent the spread of invasive specres, and in waters where there ignot -

Bey :""'.. e

- enough information oni the : aquatic plant cominunity to make art informed decxsron “Tis.-
necessary and reasonable to be able to deny permits for waters with invasive species to prevent
" their spread to other waters., It is necessary and reasonable to deny pernuts where insufficient

information. ex1sts to prevent madvertent damage to aquatlc planf commumtxes or Spread of R

~ invasive specles

Subp 6 Annualreport BT R E I S AP ES S
‘The proposed. language requ1res comrnercral harvest permrttees to subrmt an annual

i report on their operations by Degeniber 31 of gach year. The proposed language is necessary and =

reasonable for the DNR 16 have sufficient information on the species and amounts of aquatic

plants; bemg harvested. The proposed language also provrdes that failure 10 report is grounds for -

refusing to issue future penmts whrch is- necessary and reasonable to ensure that reports are .
'submttted ' '

6280.0600 APPROVAL OF PESTICIDES AND METHODS USED FOR AQUATIC
'PLANT MANAGEMENT OR AQUATIC NUISANCE CONTROL s

- Subp. 1 Pestlcldes must be labeled for use in aquatxc srtes
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The proposed language is a techmcal change replacmg the word macrophytes wrth plants
The proposed change is necessary and reasonable 50 that language is consrstent and more easrly
Cunderstood. L L .o el -

* . Subp. 2 Instructlons and precautmns of pestrcrdes mnst be followed

o reduce DNR’s admrmsn‘anve costs

. _Currént. language regardmg signing reqmrements states that. pestlcrde-treated areas must
be posted with. Signs. provided hy the DNR The propOsed change is fo requrre that the srgns be
‘provided or approved by the DNR- commrssroner ‘This allows the DNR to authonze s1gns e

. cases. where the DNR, canriot’ make signs avarlable in time for the freatment.. The proposed ,

change is necessary. and. reasonable to prevent permrtted actrvmes from bemg delayed and to

z Ve

_ Current language reqmres pestrcrde—treated areas to be posted but does not Specrfy a '[ S

: length of time for the. postmg -Some pestrcrdes have water-use restrlctrons on therr labels for '

. varrous actrvrtres and. for varymg amounts of time, whrle others have 10 such restnctrons The
time of the longest water use restnctron, whrchever is greater It is necessary and reasonable to
. require posting; dunng the txme that water use restrictions ate in place, to ensnre the safety of lake N
users. . For pesticides wrth no water uise. restrictions, it'is necéssary.and reasonable to requrre 24- :
hour posting of areas treated with pesticides that have no water usé restrictions; to. inform:the ™
’ pubhc and help prevent undue eoncern from people who rnay be leery of ehemreal'tr tments

' Subp 3. Pestlclde control of_aquatlc plants m watercourses L e
: The proposed languag' .;_,_"s a.techmcal change replacmg the word acro :

‘ understood

: ;6280 0700 COMMERCIAL‘P : TICIDE AND MECHANICAL CONTROL

’Subp 2. Commercral mechamcal control '."" e '-i L : R ,
. The proposed changes mclude a. clanﬁcatlon of the current provxslon statmg that 1 uance
" of a commerciak mechanical control pérmit is contrngent upon a determination’ by ‘the, DNR

- commissioner that the apphcant has adequate equipment and knowledge to properly harvest
aquatrc plants in pubhc waters In practlce this determination has been made by requmng
person must complete an aquatrc plant managemen't”workshop provrded by the DNR
commissioner before conducting activities undet a commercial, ‘mechanical control permit and
also allows. follow-up wotk'shops to be requrred as needed. - The proposed change is necessaty .
and reasonable to.clarify what the DNR requires for determmmg that a person is. qualrﬁed for a
eommercral mechamcal conttol permlt ‘ .

Persons who mechamcally control aquatic plants for hire. have potentral to affeet aquatrc
‘habitat on a larger scale than an individual shoreline owner.- Commercial operators often control -
plants on large areas of lakes and must be aware of lake-wide and individual shoreline owner
limits; as well as habitat concerns such as disturbing or altermg the lake bottom. In addition, =~
since permittees operate on multrple lakes, they can be’ a maJor vector for the spread of aquatrc -
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Subp 2 Treatment nntrce

mvaswe specres if they do not properly clean and mspect their mechamcal control eqmpment It
~ is necessary and' reasonable fo requu'e penmt apphcants o attend a workslxop, so theycanbe ;
.informed of APM and invasive species. regula'aons and:bést management practlces for preventmg

1he spread of mvasrve Specres and protectmg aquanc habltat

, The proposed language also mcludes techmcal changes whrch are necessary and
reasonable to make language more consxstcnt and easlly undcrstood

| 6280.0800 ANNUAL REPORTS AND TREATMENT NOTICES o e

Snbp 1 Annual report

. The pmposed change 1s to repeal these subparts, beeause the"language I ,dupheated in.

" part 6280.0450, subp. 6 atd part 6280.0350; subp. 6. The cprent. language in pait 6280,0350,.".
. subp. 6is also proposed fobe ehmmated and replaced by language in part 6280 0450 subp‘ 3b

) 'vSubp 1 Amendmenta

- control perrnlts or APM permits wrthout prior ) nofice whenever: it'has béen deterrningd that it is .
_ necessary fo protect ‘the interests of the public, to protect: ‘human Tife, of o' protect fish; wildlife, - _
" and natiye plants or for vlolatlon of the'terms and conditions of APM. permrts or laws , This:

- See the SONAR. drscussron under parts 6280. 0350 subp. 6 and 6280 0450 Subp 3b for g’y "‘1;, , ‘3 -
- descnptlon of the need and reasonableness of these changes : N o

: 6280 0900 AUTHORI’I'Y TO _AMEND AN]) REVO,KE PERMITS_ - B

~ The ctirrent, language al ¢ i rnmercxal mechamcal

.

sédeﬁcrent in tha "t‘ provrdes for revocatnon ofa commercral permit, wrthou i

Ianguage I 4v1dmg

" detailed guidance as to whén such an gction‘should occur and how long the revocation should be " - :l. e
in effect.” The proposed change isto modrfy this | PfOVlSlOn so that the DNR can anierid ¢ or revoke. -
~ an APM pernit or suspend aquatic Plant management or commercial } harvest activities 10- o

pubhc interests, human life, or fish, wildlife, and native plants,; while elnmnatmg the prov1s:ons i
to-amend and revoke commercial pemnts and eliminating violation of permits orlaws as a..

‘Teason to amend or revoke a perrmt More speclﬁc and detalled cntena for ) revocatxon, ot’ pemnts .

and activities; mcludlng commercial perrmts and actlvmes, due’ to vrolatlon of Jaw is ';then c o
proposed for part- 6280.0900, subp.. la. The proposed changes are necessary and reasonable to

jprovrde more consistency and clanty in the. perm1t revocation process

"~ Subp. la Permlt revocatlon for vmlatmn of rules -

-The proposed language provides for. revocatlon of APM eommercral mechamcal control -
" and commercral harvest permrts and for prolnbrtmg apphcatlon of pestlcldes to pubhc waters -

under an APM pemut ifa person is corivicted: of a violation of this chapter or other’ apphcable

* laws. It is necessary and rea,sonable for the DNR to have authonty to. revoke perm1ts for

v1olat10n of rules to provrde an incentive to follow the law and prevent’ damage to aquatlc

B resources. . It is also necessary and reasonable for the DNR to be able to prohibit applicatlon"of ‘

pestrcrdes to public waters under an APM permit for the same reasons. “The Minnesota’ .

'Department of Agnculture (MDA) llcenses commercral and non-commerclal aquatlc pestlclde
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" conviction apphes to th1s;chap‘ter, _and Minn, Stat., sec. 103(} 615 (penmts to harvest of estroy |

apphcators, but does not enfo ';'e APM rules and does ‘ot have a regulatory mechatnsm in place‘ o

. to revoke licenses. or suspehd actlvmes undet ‘these lrcenses for violation'of APM rules The
proposed cHanges até necessary and reasonable so that’ pesticide apphcators can be hield”

~ accountable for violations of the APM rules and other dpplicable laws. The proposed changes R
- are reasonable, because the DNR would not revoke a pestlclde applicator’s license, which is

person’s ability to apply pestlcldes to pubhc B ', ;
A waters under an APM permrt which is adrmmstered by the DNR. ' -

administered by the MDA but would revoke the;

| The prOposed language | i tens A glves the DNR the abxllty o revoke APM commercral

mechanical control, and commercial harvest permlts, and to prohibit apphcatlon of aquatic -

pesticides under an APM permit, 1f the person is convicted of a violation of applicablé laws.” ’I‘he""-’v

tetms “APM — related conviction” and “APM ~ related pérmit revocatnon, which ate defived in .

part 6280. 0100, subps. 2c-and 2d, are used to descnbe the types of convrctloﬁs that can result in- o

‘permit. revocation and th t‘xpes of perrmts and activities that can be revoked: Ai'K

; aqua’nc pIants), as well as; statutes 'ahd rules pertammg 0 publtc ‘waters, weﬂands, and‘p h
applicablé law if the conviction 8 Tor work that resulted ini the destructton of aquatic’ plants
APM — related petmit revocation applies t6 APM, ‘commércial méchanical eontrol, dnd -

.commercial harvest permits, : and mehgrbrhty to apply aquatic pesucrdes to. pubhe »waters under L -
- - an APM permit. The proposed 19112511386 is hecessary and reasoriable'to piovide an HEVETS
 follow the law and prevent damage to aquatrc FeSOUICES. The proposed languag i

prov1de an mcentlve for permrttees to follow the law

The proposed language m 1tem B also states that a person who recelves an APM —related _: :

' who is subject to this provrsron ‘would’ be gmlty of repeated v1olatrons

'Ifhe proposed language in 1tem C descnbes how an APM re‘lated convrctron is o
‘ consrdered to be separateé from a prior conV1ct10n, to clanfy when fo apply the revocation.
provisions in. item B, The proposed language is necessary and reasonable to determme when.a-
penmt should be revoked The proposed language is reasonable, because it requires that =

convictions arise from a separate course of conduct to be cons1dered separate and wouId prevent ol |

a mandatory revocauon from one vrolatron event

. The proposed language also reqmres a person who has had an APM —related pernnt

revocatron to take an aquatic plant management workshop before the | person can receivea permxt -
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- treatments have shown some success.in temporanly reducing Eprasian watermilfoil’ and

. or app]y pesttcldes in pubhc ‘waters. The proposed language is necessary and reasonable to help f:'
- violators understand the law and prevent future, violations. and permit revocations, . The proposed o
language is reasonable, because it requires the DNR to make the workshop. avmlable $0.25 not to, -

* delay issuarnice of an, APM commerclal meohamcal control or commerclal harvest permrt

The pr0posed language on APM related penmt revocatron is reasonable, because 1t

provides:for reinstatement of revoked perrnlts and eligibility to apply pestrcrdes aﬁer revrew by L

the DNR commrsswner pursuant to part 6280 1 100 subp.

Subp 2 Amendments by request A s
:The current language, allows for commercxal mechamcal control and APM permlts to be

amended upon request. from the permrttee, if the amendment mamtams adequate protectron for.”

-interests of the public,. human life; and fish, wrldhfe, and. native plants, -The proposed changes

,make technical rmprovements to the language, mcludrng addition of the commercral harvest

permit, It is necessary and reasonable to- make techmcal mprovements to make language more . o |

o con51stent and easrly understood e

: 6280 1000 VARIANCE AND LAKE VEGETATION MANAGEMENT PLANS

i 'Snbpt 1. Varranee .

‘The evrrent: language in thrs subpart states that provrsrons of thls chapter may be warved L

'under special circumstances. when: deemed negessary by.the commissioner for the. protectron and'
: ,preservanon of the- natural resources:of; the state. This language lacks Specrﬁcrty and detail

regardmg what the purposes ofa variange are: and what cntena should be used: to determrne 1f a o L

vanance is Justrﬁed to meet those purposes

The issue of whether or niot to grant vanances for APM permrrs has become

as invasive aquatic plants have spread across the state and government agencies and local groups- '."’ P

look for-ways to- effectlvely manage: and control them. La,ke-w1de or Iarge-area pestrclde

. native aquatic plants to in¢rease on moderately fertile or mesotroplnc lakes (Madsen et.al. 200
Bremigan et al, 2005 Crowell et: al. 2006 Wagner.etal, 2007) Nevertheless, algae blooms )
. lack of resurgence of native plants is.a typical-outcome of treatments in fertlle lakes with low
initial cover of native plants (W elhng etal, 1997 Valley et al. 2006). Attempts to control
invasive aquatlc plants have-also. affected some native species (Crowell et al 2006 Wagner et _
al. 2007).. Inaddition, as lakeshore. development has increased, the. desn'e to remove aquatic. - -
plants to clear shorelines is mcreasmgly confused wnh the desire to control invasive aqoatic -
plants for ecological beneﬁt Itis necessary -and. reasonable to prov1dc better guldance inthe . . -
rules to determine when a variance is Justrﬁed to control invasive aquatic plants, protect or -
- improve aquatic resources, _provide riparian access; and enhance recreatlonal use.on. pubhc
. waters, and the criteria used to. make these detcrmmatrons Do :

- The proposed language in 1tem A states that the DNR may issue a vanance from one or
more of the provisions of parts: 6280.0250, subp 4 and 6280. 0350, whrch contain the: general
prohibitions and limits for aquatic plant ¢ontrol, «except that no variance may be issued for -
6230. 0250 subp 4, 1tems B and C whrch prohrblt aquatic plant control to 1mprove the
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" . on the surface that impede access or mid-lake travel, More rarely, there riray bé ¢ cas 3 SR
. excessive nuttient inputs or some other environmental disturbance cause native. planfs bechme S

= appearance of undeveloped shorehne or for esthetic purposes alone’ ‘on developed shorelme The
" proposed langnage prolnbrtmg a.variance for these reasons’ 1snecessary and reasonable fo:
prevent aquatic ‘habitatidestiuction for purpoSes that are'inconsistent with the purpose of the:."
- APM program.- The DNR has spénta great deal of effort educatmg shoreling owhers on'the :
. benefits of keeping shorelines in a natural condition through its shoreland habitat and
lakescapmg progrars: (Hendeison | gt al: 1998) These’ programs provnde fundmg and’

s encouragement for'peoplé fo keep shoreliriés ina natural condition to benefit fish and: wﬂdllfe It"=.- : .' -

_ is necessary and reasonable to prolnblt APM activities that are mconsrstent w1th DNR’
'eduoatlonal efforts to promote: w13e stewardslnp of our shorelme areas.

The proposed language in: jtem A also lists'the: reasons a varlance may be 1ssued, whrch :-

are to Gontrol invasive aqiiatic plants, protect of improve aquaﬁc resources, prov:de ripatian. -

access, ofénhance récreational tisé€ on public watérs.’ It is necessary ahd reasonable to'allow a-

'+ variance t0 conirol invasive aquatrc plarits; becaiise they ar¢ becoming an’ mcreasmg thireat to -

Minnésota’s lakes and there aré situations where it isbeneficial to control theat levels above

~ . those specified in rule.” Lake-wide ot large-scale control of invasive aqiiatic: plants cari ‘help to~

reduce their abundance and increase native aquiatic plants (Madsen et al.2002; Bremigan et al
2005; Waghner et ak. 2007) In'rare mstances, it may be necessaty and reasonable to:allow a’

variance to. control native plants to protect or improve aquatic resources. This usually OCCULS: as e

.. a result of an environmental drsturbance that causes a native specres to-become over
. at the? ‘éxpense ofothier native: species. “For. example, in.one cdse, a variarice was pratt
conttol: prckerelweed ‘to:érihance-the ‘wild rice populatlon i Big Rice Lak‘. ] \
- It is necessary-and reasonable to allowa vatiance i somie sitiations to'pro

E enhance ‘récreational. use. This'is mdst ofien {he result of invasive aquanc lants: formii

: _ overly abundant and a hmdrance to access and recreaf.ron L

_ . ’Ihe proposed 1anguage in 1tem A’also requn'es that the DNR commlsswner must ake
: determmatlon that thére are exceptronal circumstanées of specral or umque condmons before:
grantmg a vanance to control native aquatrc : plants to provide riparian ‘access or énbiance . -
recreational us¢: - The proposed ‘change is necessdry and reasonable to make it clear that .~

- variances are'the exception to the rule"and to’prevent the variance process from’ being: *overused PR

or misused. The proposed language is’ nigcessary and.reasonable to prevent variances from bemg' E
Jjustified-on’ shallow lakes and bays and ‘wetlands that have: naturally abuindant aquatrc plants '

The proposed language is reasonable bécause it linits this requlrement to varidhces requested to - S

~ control native planis for. npanan access'or enhanced Ttecreational use, and does not apply to
' ‘vanances to control mvasma aquatlc plants or to protect or rmprove aquatrc resources

3 The proposed language in 1tem B hsts the criteria to-be cons1dered to determme 1f a- .
variance is Justrﬁed to control invasive aquatic plants.. The proposed ctiteria are: 1) the: vatiance -
has potenitial to increase or protect native aquatic-plants, improve water quahty, or provide other
ecologrcal beneﬁts 2) the vatiance has potential to prevent the spread of invasive aquatic plants
3) the vatiance would further research or evaluation of i xnvasrve aquatic plant control; and 4) ~
 there is no other feasible alternative to accomplish the purpose of the variance. - The proposed-
cntena are necessary and reasonable to° g\nde deelsxon—rnakmg in the variatice process ‘The




| proposed critena stnke a reasouab]e balance between provrdmg guidance for decrsron-makmg
and maintaining ﬂexrblhty to address different circumstances, because the language requrres that
‘each cntenon be consrdered but does not dletate that’ any one be met in order for a vanance to be
' 1ssued . ; -

The cntenon that the' vanance has potentral to mcrease or protect natlve aquatlc plants

- nnprove water quahty, of provide other ecological | benefits is niecessary and réasonable to ensure .

that-a proposed varjance will have the desied impact, While there is potenual to decrease.

. invasive aquatic plants and increase, natrve aquatrc plants with lake-widé ¢ of large—scale control

. studies have shown that this approach may cause more harm than good on eutroplnc or fertrle

lakes (Welling et al. 1997; Valley etal, 2006), In’ addmon, congein regarding myasive aquatlclf A

plantshas caused some, confusron wrth the pubhc regardmg practrces that constltute'left'e clive

4 ~1arge—scale control, versus pra(ztlces ‘that reduce 1 nuisances with mrmmal beneﬁts to native pl. nis.

- The proposed cntenon 1s necessary and reasonable to venfy that the goal of the vanance 1s
. achievable.. - T ; LT

‘ plants is necessary and reasonable to heIp prevent mvasrve aquatrc plants fro L Spreadmg to new -_' Co o

. lakes. Inparticular,’ -control arourid aceess, arcas may ‘be necessary in some cases to help prevent'
~ - boat trallers from plckmg up and spreadmgz aquatrc plants to other lakes e

variance process e e R

"Ihe proposed language in rtem C hsts ‘the ctieria to be consrdered to detenmne ifa |

. variance is Justlﬁed to provide- 'np an access or enhance recreatlonal opportumtres Tf;e K

proposed criteria até; 1) the habitat, water quahty, and ¢rosion conirol valiie of the aquati plantsj

in the proposed permit area and the amount of habitat reductlon that would occlr under the

proposed control; 2).the abundance of i invasive aquatrc plants in the pr0posed penmt area, 3) the o

selectivity of: the proposed control. for invasive aquatrc plants; 4) the amount of shorelme L
~ deyelopment on the water. subJect 1o, t'he variance; 5)the presence of extensive mats of, aquatrc o
plants at the surface, but only if this is not a, natural condition; 6) the compatlblhty ofthe

‘ proposed varlance with the- regulatory or management classification of the water and adjacent
lands; 7) a reqmrement fhat the variance would not alter the essentral character of the pubhc
water; and 8) there is no feasible‘alternative to accomphsh the goal of the variance, The

proposed criteria are necessary. and reasonable to. guide’ decrsron-makmg in the variance process .

‘The proposed criteria strike a teasonable. balance betweeit provrdrng gurdance for decision- - )
makmg and. marntarmng ﬂexxbrhty to.address. different cucumstances, because the language o

requlres that each criterion be consrdered but does. not dxctate that any one be met in order fora '," '

variance to be rssued

“.40_ .
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" reasortablé to dlstmgulsh between variances.igsued to control invasive aquatlc plants arid’ those
- - -issued to prov1de aceess of enhance recreatiofi to avoid cdnﬁlsxon regardmg the intent-6f the: :
- variance. It is necessary-and reasonable to consider the abundance of invasive aquatic plants and o
 the selectivity of the control method for mvasxve aquatlc plants when determmmg whether or not=_ REIA

w T . .,:': . .';‘.‘: ) 3. e

It is necessary -and reasonable to’ consxder the habltat water quahty, and erosion control

E value of the aquatic plants when oons1denng a variance; to prevent undué destrictici of aquatxc e R

habitat. For example;, emergent and ﬂoatmg—leaf aquatic plants have very high habitat value

(Craig and Black 1986; Petr 2000; Pierce 2006), therefore a vanance to exceed control hm1ts for_'

these specles would seldom 1f ever behjusnﬁ dv_. -

_ 'I’he second and thlrd cntena address the abundanc,e of mvasxve aquahc plants in the
propbsed ‘permit area and the selectmty of the propdsed control for invasive aquatlc plants

* Althotgh item B deals speclﬁcally with variancés that are issued to-control jnvasive dguatic. .

“plants, there “will be sitiiatiofis ‘whete the pmposed Variance affects mvasxve aquatlc pIants,. but

. hasa prlmary goaI of prov1d1ng access or enhancmg recreatxonal use. It 1s neccssary and -

, Ttis necessary and reasonable to’ cohs1der the amount of shorehne developm 1t 0
: when detemt_lmng whether ot not to grant a variance, because the potenual for cumula 've

ixmpact on the lake’s aquatic habitat. On the other hand, if’ development is lifited suich: that th

. i little or no potential for addmonal APM permxts beyond the vanance the overall 1mpact on
N habltat woiild be]ess ! . O L

It is necessary and reasonable to consxder the presence of mats of aquatlc plants at the
: surface when determmmg the need for a vanance, because thls condmon poses a substan‘ual
: dxsturhance such as 'excessive nutrient mputs Or mvasxve aquatlé plants. It is necessary and

- reasonable to quahfy this condition-by stating t thatit- only #pplies if the matting is nota natural
condition of a shalfow lake, shallow bay, or wetland. Shallow bays and wétlatids used-to be' -
considered margmal or unsmtable for shoreline developiment. Nevertheléss; as- develepment

 continues to inérease and prime lakeshore becomes less available, shorelines: adjacent 1o shallow r'- :
. bays and lakes ate becommg mcreasmgly atiractive for development. These areas-are extremely A

: nnportant for fish and’ wﬂdhfe hiabitat anid wetland 1o$s and habitat degradanon is considered a *
" major énvironmental i issue affectmg waterfowl and-other wildlife abundarce (Dahl 2006; Daht-

1990; Bellrose 1976). A variance to control aquatic plants above establishied litaits to prowde L :“
access or enhance’ recreation would hkely be unjustified in these types of watets. Further, - .7

granting a varianée in a shallow bay or wetland would hkely be in conflict with the criteria in

clause (7), which state that a variance cannot alter the essential character of the public water. It .

i$ not reasonable for the DNR to issue variances to alter the character ofa shallow Iake or
wetland in order to engage in ummpeded surface water recrea’uon :
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It is necessary and reasonable fo conmder the compatlblhty ofa proposed vanance thh :

thé regulatory and management elasmﬁeatmn of the water and adjacent lands. -For. example ifa_ .

- Jocal govemment is limiting shoreline altérations on a lake as part of its’ zomng regulatlons, it
may be inconsistent to allow a variance fo control aquatic plants in those areas.. Itis necessary
- and reasonable to consider. other local plans and. regulatlons whenmaking. APM vanance R
o declslons, so that govemment actlons are consxstent at state and local levels o

_ It is necessary and reasonable to consmler if: a vanance w111 alter the essentxal character of
a publxc water. Public waters and the aqua’nc plants in them belong to the state and it would be

mappropnate to alter the charactet of these waters for, the purpose of prov:dmg access or i

: aquatlc plants water’ quahty, or'other parameters asa condmon of an APM pennlt that includes a

. variance, . This prov1sxon ,would be ‘most often applied to variances that are issued: ‘to contro] -
invasive aquatlc,plan ' €.or 'rote :aquatlc habltat The scle;nce of controllmg mvasxve
' aquatic plants on a lake:wide'or Jatge-are
regarding the effectweness and potenual 134
reasonable to be able to require monitoring on a penmt with a vanance to help determme if the
* goal of the variance is being:met. For example, when granting a variance for lake-wide. control -

. 'of invasive, aquatlc plants 10, mcrease natave plants, 1t 1s nnpoxtant to document plant populatlons y

' 'that includes a vanance Mltlgatlon measures may mclude a. reductlon in the number or iz of -

‘docks and other, water-onented structures removal of shorelme riprap: -and retaining walls,

restoration of natural npanan vegetatlon and restoratlon of emergent and’ ﬂoatmg-leaf aquatlc ' L

plants. It is necessary, and reasonable’ for the DNR to be able to requlre mmgatzon to offset e
aquatic habitaf loss that may occur as a tesult of an APM permit variance.- The proposed coo

- languageis ¢asonable, because the DNR would have more ﬂextbthty to consider variances if i 1t C

" can reqmre measures that offset aquatle habltat loss oL .

Subp 2. Lake vegetatmn management plan _(LVMP)

'I'he proposed language in 1tem A allows the DNR commissioner to authonze a vanance R

for an APM permit through approval of an LVMP. The proposed language also indicates that
APM permits be issiied in accordance with an approved LVMP. This language is similar to
existing language in part 6280.0350, subp: 2, and is, ‘therefore, not a substantive change. Iti is:
necessary and reasonable to allow LVMPs to authorxze an APM permn vanance, because 1t
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ot absrrmmar g nm oot

| encourages g dehberatrve and systematre approach to lake management and aQuatrc plant control 4
- provides educatronal opportunrtxes for the DNR and 1ts constrtuents and enhances relatronslnps e
between the DNR and lOCal commum‘ues ' , R

5-..3.., ERET

.. The proposed language also states that the DNR eomm1ssroner shall ?lmre anLVMP Lo
- before granting a varianceé to an ' APM perimit; if thi. proposed contrély prdposes ‘methods of .' S

actions that need to be evaluated to determine if the goals of the variance are met. The proposed o

language also states that APM permrt appheatrons that are'inconsisteit W1th an LVMP ‘maybe. . -

denied: LVMPs e most’ commonly associafed with lakes where ‘there is & desire” totpave lake~ PRI

'wide or large-aréa tontrol of invasive ‘aquatie’ plants Ttis necessary anid tédSohable for the DNR R
to have the ability to réquire an LVMP before. issuing a variance in sonie cases; t6-enstite that = R

goals are identified and problems correctly chagnosed and that there is an adequate control. and ST e

' evaluation plan As mentioned previotsly, the science of lake-Wide or large-ated cortrol of - -

. invasive species with hérbicides is'still developirg and it i ‘hecesSary and reasonable to have f' j.‘f T f "

" . good pré-control-data on aquatic plant populations and basic water quality parameters, ds. well a®"

e commumty, 3) a descnptron of the pubhc partlmpatron prdcess uSed in developnig

L follow-up momtormg, to determine if the ¢ontrol was a success and if there are any unan'ncrpated R
~or undeswable 1mpacts A LVMP prowdes an 1deal forum l’or obtaumng tlns‘type of mformatron o

control of mvasrve aquatrc plants so then‘ numbers decrease

" necessary o deny APM perrmts to treat nanve aquatrc plants because rt WOl
' _of thie LVMP’ _ : Lo

. 4a descnptron of the problems addressed i in.the plan; 5).a statement of the:goal for management
- of aquatrc plants 6) a deserlptron of the proposed actrons to achreve the plan s goal and a map, Cn

_' »1dent1ﬁcat10n of variances requested uiider’ subp 1. It is necessary and reasonable for the DNR o
to provrde the fortat for LVMPs to enstre that plans are consistent’ ‘and Have all of the necessary o
information, and to make it easier for local, groups to partlclpate in the planrnng process. The,
‘proposed information reqmrements for LVMPs are necessary and reasonable to ensure that all
' plans have mfonnatlon necessary o make declsrons regardmg APM practrces e

o The proposed language in 1tem C reqmres ! momtormg plan for a LVMP 1f it proposes o
methods.and actions that need to be evaluated 1o determine if the plan’s goals are met. Itis

'~ necessary and reasonable to be able to require. a ndnitoring planfor some LVMPs to determme

-if the goals have been met and to make sure that there are no undesuable or. unanncxpated
1mpacts. :

6280 1100 REVIEW AND APEAL OF PERlVIIT DECISION

' Subp 1. Commmsmner s revxew -
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- vxolates APM rules or the terms of a permit. - This language is not consisterit wn:h M

E ,proposed language; violations of APM rules wouldnot be a cnmlnal penalty and Would

The camrent. language prowdes for a commlssmncr s review of APM penmts that are granted
with conditions or denied. The review must be done within15 days of the request for review.
The proposed changes are pnmanly téchnical i lmprovements to ex1st1ng language ‘Commeidial:

_ miechanical ¢ontrol arid commercial harvest permits are included as permits that can be subject 1o

commissioner’s review and perm1t modlﬁcatlon, suspension, and revocation-are added as ac‘uons .

‘that canbe. sub_]ect 1o commissioner’s review, The pr0posed changes are necessary i and -
reasonable fo.ensure that commercxal operators cai have compmission¢r’s review of- dee1s1ons

- 'made regardmg their.permits and fo'énsurs that all potential permit actions can be Sitbjéctto .
.feview. The proposed language also changes the timie frare for the réview ﬁ'om 15 days to 15 0
" working days Reviews involve checking with field staff to get information about the pérmit .~

~~, decision and review of the relevant information by one or more managers in the DNR Tt
- necessary and reasonable to have 15 workxng days to complete the review to ensure tha
, reIevant mformatlon is cons1dered pnor to makmg a determmanon '

o ‘6280 1200 PENALTY : - : .
+ +_ The current langnage in this part prov1des fora mlsdemeanor penalty for a person who

sec, 14.045; subd. 2, which states that an agency cannot establish a criminal penalty ,

" minless it has specific statutory authonty to do so. The proposed change is to make penalties for -

APM tule violations a petty misdemeanor ipstedd of @ misdemeanor. Minn, Stat., sgc.. 609. 02
subd. 4a states that a petty misdemeanor does not constitute a crime. Therefore, under

t . .

~ violate the requirement for specific statutory authority in Mimn, Stat., sec. 14 045,' sibd: 2. _Tne -
.proposed changes are necessary and reasonable to comply with. statutory hrmtatlons on’ state ey

agency rulemakmg authonty

The proposed Ianguage also spe<:1ﬁes the types of Penmts that are subject to thls pr ov
.which are. APM, commercial mechanical control, and- commercial harvest perm1ts g

R 'change is necessary and reasonable to clarify rule language

- ’Effectlve Date

~ - The proposed rales would be eﬁ'ectlve on January 1, 2009 It is necessary and reasonable to B
',1mp1ement the proposed qhanges at the begmmng of a year, to avaid confusion and dlﬁiculty that te

- -would oceur by trymg to nnplement changes during the middle of a perm1tt1ng season

A OTHER CONSIDERATIONS

Rev1ew of Documents S :
. Sources cited in this document may be reviewed on workdays between 8 00 A M. and 4:30
P, M. ‘at the DNR central office, Division of Ecologlcal Servwes, 500 Lafayette Road, St. Paul,
anesota 55155.

' A]ternate Format : ' : '

' Upon request, this Statement of Need and Reasonableness can be made available inan .

- alternative format, such as large print, Braille, or cassette tape. To make a request contact Steve
lesch Dmswn of Ecolognca] Serv;ces, Department of Natural Resources 500 Lafayette Road,
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s 1601 anesota;Dnve

PEI A

- Saint Paul, anesota 55155-4025 telephone 651-259-5106 facs1m1le number 651-296—1811 o \
e-mail: steve. hlrsch@dnr statemn.us, TTY users may call the Department of Natural Resovrces . e
at651—29&5484 or800-657“3929 o -_-':. e

Wltnesses 5 et e e L L
. Ifthése rules go to pubhc hearmg, the vntnesses below may testxfy on beha.lf of the DNR e
~ insupport of the need and reasonableness of the'rules. The witnesses Will be available to’ anSWer S
 questions about the development and content of the rules The thnesses for the Department of -
- Natural Resources mclude L : ; _ =
. Steve Hirsch A T
- DNR Division of Ecologlcal Semees S
/500 Lafayette Road™ . s
'St. Paul MN 55 1_55-4025 '

SteveEnger L S T

"DNR Division: ofEcologxcal Servnces e '

500 Lafayette Road. ' L
g St Paul MN 55155—4025

: Paul Radomskl

- . DNR Divisiont of Ecologlcal Servmes » D

* Brainerd, M 56401 0030,

E ,Ray Valley ) '

-DNRDlvxsmnofF:shandeldhfe . T P
© 1200 Watnet Road: R N S
: '.St Paul anesota 55106 R

Based on the foregomg, the DNR’s proposed rules are both necessary and reasonable

4 Mark Holsten, Comm1s31oner
Department of Natural Resources - -
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" Plant Management and Aquatrc

.__Judge the agency shall. either take ' the ‘action recommiended by the .

. %" the agency by law or rule. The procedure for adoptmg substanttally drfferent B

" Administrative Law ‘Judge will -then make a determination as to whether the

o recommended by the Admiinistrative Law Judge, it shall also submrt the complete

Exhibit 1.
+6:200010699-1
STATE OF MINNESOTA - o

| OFFlCEOFADM!NISTRATIVEHEARlNGS . N
FOR THE MlNNESOTA DEPARTMENT OF NATURAL RESOURCES T

ln the Matter of Proposed Amendments ADMINISTRATIVE | AW JUDGE BFE%I‘QHHEQHI‘EE -
© . to-Permanent Rules Governmg Aquatic T ) '

- S DR SN N A TS

-

. Nursance Control.

¢

. The above-entrtled matter came on for review by the Chief Admrmstratrve ERTEETIEI o £
Law Judge pursuant to the provisions of-Minn. Stat. § 14.15, subds. 3-and-4. o %
- Based upon a review of the ‘fecord in-this proceeding, the Chief Admlnrstratwe R o
+ _.Law Judge hereby’ approves the Report of the Admrmstratrve Law- Judge in all ‘ T

' respects. » '
ln order to correct the defects enumerated by the Admmnstratrve Law ~

'Admrmstratlve Law Judge, . follow the procedure for adopting substantlally L E
- different ‘rules or reconvene the rule hearing if appropriate.. if the agency R
chooses to reconvene the rule hearing, it shall dosoasifitis. mttratmg anew rule
_hearing, complying with all substantive and procedural requirements xmposed on

T rules is set out in Mlnn Rule 1400 2110

. If the agency chooses to take the actron recommended by the : DU O £
Admzmstratwe Law Judge it shall submit to_ the Chief Administrative- Law Judge L E

- a copy of the. rules as initially publlshed in the State Register, a copy of’ the rules . S

" as proposed for final adoption in the form required by the State Register for final. -~ 1§
‘publication, and a copy of the agency's Order Adopting.Rules. The *Chief . R S

_ . ‘defects have been corrected -and whether the modifi catlons in the rules are o
o substantxallydrfferent ‘ ) . R L s 3

Should the agency make ‘changes ' in the. rules other than those R P

record to “the Chief Admlmstratrve Law Judge for a review _on the issue of '
substantlal dlfference _

;
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_Dated this

-:12'ﬁ-day’°f D?‘;‘?mbe’ __ 19,

p

- KEVIN E. JOHNSC :
Chref Admrmstratrve Judge
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o ‘ln the Matter of Proposed Amendments R
" 'to Permarnient Rules Governing Aquatic, ...
* Plant Management and Aduatic e
' Nursance Comro! SRR L

STATE oF MINNESOTA |
| S OFFtCE OF ADMINISTRATIVE HEARKNGS g
L FOR THE MINNESOTA DEPARTMENT OF NATURAL RESOURCES

r) S 3

The above-entrt!ed matter came on for heanng before Admrnrstratlve Law Judge e

i iAllan W.. Klein. on:Ogtober 1,-1996 in Camp Ripley; Minnesota; October 2, 1996 in- -
Fergus Falls; arid October, 3 1996 in: Stf Paut Both aﬁemoon and evenrng sessrons‘. -

- were: held in gach tocatlon Pt : e

Thrs Report is. part of a rulemakrng proceedmg hetd pursuant to Mrnn Statz;
§§ 14.131 " to . 14.20 (1994) fo  hear public. comment, to determine whether the
'Mrnnesota Department of :Natural Resources (DNR ot Department) has fulfilled all .~ .
relevant substantive: and procedural requrrements of law-applicable to: the adoption of:
the" ‘rule” armiendments, whether the “proposed’ rule’ amendnm ]
" reasonable; and whether or not ‘modifications’ to the” amendments 'proposed by the S
' .'~Department after mrtrat pubhcatron are |mpermrssrble substantral changes s

- The Department's heanng pan'el consrsted of . Uavrd tverson and Steve Masten R
: Assrstant -Attorheys General;- 'Steve.” Enger, . “the” Department's Aquatrc Plant =~ = .
Management Program Coordinator; Howard Krosch Technloat Adwsor in, Ecological = -
' Services; and David Wright,- Monitoring and Control Unit- Supervrsor it Ecological =~ -
. Services. A number of aquatic plant management specratrsts from regional offices also.. -~
.. appeared at-various:locations. “Thirty-four. persons Signed the heanng register at' Camp‘ ;
- Ripley, 26 sigihed in Fergus Falls, ‘and 28 sigried in St. Pdul. However, in each tocatron ;-
' there were addmonal people who attended but dxd not srgn the reg;ster

. R AN
-=- : ;

, The record remarned open for the submrssron of wntten commerits . for 12 '
- calendar days following- the heanng. to the close’ of busrness ‘on- October 15, 1996 _
. Pursuant to Minn. Stat. § 14:15, subd. 1, five working days were allowed for the filing of
' responsive comments. At the close of business on. October 22, the rulemaking record
closed for all purposes. ThesAdministrativestaw: -Judgeneceived-aumerous.commentsy -
‘gﬁelﬁdze@‘se‘rné’%p‘em@nsmdumg Hhe: mitrat*oemmentwpeaodv +The Department .also filed |
initial comments, including some proposed changes in response to issues raised at the -
’ heanngs Dunng the five-day response period, the Admlnrstratwe Law Judge recerved -
- -one publrc comment and one: ﬁhng fmm the Departrnent. -

© 6:2000-10699-1

_are needed and -




(1]

;,The statute goes on to provxde as follows L

(h) “a copy of the letters showmg that the Department sent a copy of

L the SONAR and addendum to tfie LORAR and LGC, respectively.

_ )y a- oepy of the Nottce of Intent to Adopt Rutes without-'a Publac
Hearing, as-published in the Decembet 26, 1995 issue of the State Register; a copy of
~the Affidavit of Mailing'the Notice of Intent to- Adopt 'Rules without a Public Hearing to
- persons on the Department‘s rulemaking list,-with a certification of that list, a capy of the
.. Affidavit of Discretionary Mailing of the Notice of. tntent to AdOpt Rules w:thout a Public: -
Heanng, copies of the comments recewed pursuant: to that Nottce and coples of the
L ?wntten requests t'or a puwa heanng that were. recelved ln response “to that Notxce '

All of the above documerits ‘were available for tnspectlon af the Off‘ ice of S
. Adm:mstratrve Hearmgs from the date- of ﬁlmg to the date of the hearlng

"5.-.:' . . The penod for subrmssron of wrrtten comriignts and staternents remamed

open untit October 15,,:1996; the - period having been extéhded by: Order ‘of “the

o . tAdrmmstratwe Law Judge: and- announced &t edeh. heanng session The redord ¢losed: -
' for all purposes on October 22, fOIIowmg the close of the responsave oornment penod"‘ e

N Subdlws;on 3 Pern'ut standards The commtssroner shatl by rule

. .prescribe standards to issue and deny permits, under-this. section,
* “Tha standards ehust enstre that aquatic platit control is. consrstent
- with’ shorellne conservation’ ordmahces lake. management plans

: __'f-and programs and wrld and scemc nver plans .

A Subdtvrsron 1 of that statute prov:des tn relevant part that the Commrssroner may lssue o
, -perrmtsto : - : R B R

(3) ,deétroy harmful or undesirable aquatic vegetation-or organisms
- in public waters under prescribed conditions to protect the watefs;
- . desirable species: of ﬁsh vegetatlon‘ other forms of aquatlc lrfe, and
_ ,thepublro. e e e T

‘The Admmrstratlve Law Judge ﬁnds that the Department does have- statutory authonty o
to adopt the proposed rules wrth the exceptlon noted at Fmdmg 37 below N

. "

: e':.elsedsapprn;smatelyJAvttmes stncethen The,
4 :

5 5T% went% s sesmegmasﬁ@as*ﬁsswantscsﬁtwsmmsw S
S and :endersaand.regulattoﬁs»h! 6
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t rules were. rewsed most recently in 1985 The amendments proposed in thls

proceedmg ‘are essenttally "updates to address new methods of’ aquatic plant control

- ’ and to increase protection’ of’ ﬂoatmg leaf” vegetat:on such as water lilies. "The two X

topics which drew the greatest comments were’ rulés relatxng to. "automated untended-,__f':: o
aquatlc plant controt devices”, parucularly the Crary WeedRoIler, and secondly, the._ .

area’ Iamttattons on the use of aquatlc herblmdes and pestrc:des. LT

. : an Stah § 14 115 subd 2,, prowdes that state agencnes proposmgf-w R
rules- affeotmg small- businesses: must :dogument-in - the- SONAR . how'. they. Have: .-

cons:dered methods: for. reducmg adverse’ impacts-on: those businesses.:. In-this case,' B
the ‘Department concluded that the: amendments would_have -minimal-impact on smalli* © "
- Businesses. engaged if.the commero:al Harvesting of ac),uatxc plants or the commerc:, o
s appl:catlon of aguatic- peStxotdes for. reasons set forthi in the: SONAR at: pages 5+7 Th '

Departrﬂent has met the requnrements of Mlnn Stat § 14. 115 subd 2

g an Stat § 14 50 (1994) requirs: the Admmlstrattve Law: Judge to take '

“noticéof . the :dégree to -which'the: agency ‘has: denionstrated  the' need for and * "
L _reasonableness ‘of its. proposed rules ‘with an afﬁrmatlve presenta’aon of facts Mlnn 8

Stat. '§14.14, subd. 2 (1994) requires the' agency to:make an affirmative presentat:on of |
facts’ establlshmg the need for and reasonablefiess of its proposed ‘rulés. “That statute’

also allows the agency to rely upon facts presented by others on thie fecord dunng the O
“tule proceeding: to support the proposal.. lﬁ*thls“oase*“the*@epaﬁment&prepare&éaﬁ

| SlatementatdeetandReasonableness:ESONA

Sptessupportthie-adeptionsof eachof"

- itae;@ropesed@mepdmentswAﬂe&Z& omﬂtore»personssrequestedma»publsofheanng**the
' Depadment: madenspme:changesmﬁtheoproposedamlesg -and plrlb1tsttéd'an -Addendunytor .

thexSONAR:s. At the.hearing; the “Department supplemiented- the SONAR; -both- in-

- prepared-statements. (such as those by Jack Skrypek and: John: Barko) and also. by an- -' -_
“extensive.dialogue with.members. of the public throughout the vanous heanng sessnons.

. The Department also made wntten post-heanng comments

_ The questlon of whether a rule is nmded focLIses upon whether a problem exnsts S
: that calls for- regulatlon In an early casg after this requirémént of establishing need and
reasonableness’ was. first-enacted, the'.Chief. Administrative Law: Judge' adopted the -
rationale ‘that in establishing the need for a rule "the’ agenéy must make a-presentation . = -+ .
of facts that demonstrates the existence of a problem requnrmg some administrative .-
attentlon“. S_e,e Report of. the Hearing Exammer, ;

_Logggm (Butterworth St. Paul 1987) at§ 23.4.

Rela | . ‘,OAHF‘leNoAT |
.PCA-79-008-MG as clted in: Beck, Bakken & Muok innes : P
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v The questron of whether a rule ls re_as_on,abje focuses on whether the L
-Department has_articulated'a rational basis for its; sofution” to.the: percewed problem.
" - The Minnesota Court of Appéals ;has held a rule to“be rezsonable if it is ‘rationally -

related to the end sought to: be achleved by the statute. Bmen.MemoﬂaLHome_L .

~ N.W.2d 88, 91 (Minn. App. 1984) The MrnnesotaSupreme Court has further defined, "
" the burden by requiring that an agency "explaln on what evidence rt is relymg and:fiow :
- the. evrdence connects ratronally wrth the agency‘s chaice of action to be taken."

'agency rsentltledto make: cho:ces between possible standards so: long; as'the: chorce o
that it makes: is :a ‘rational; one.- - If commentators . suggest; approaches other than'a "’

, 364 NW.2d 436, 448 (Minn. App. 1885y,

\ 347 NW.2d 238, 244 (Minh. 1984). An. =

© -rational orie. selected by.the :agency; it is: notthe propef-role*of the- Admlnrstratwe Lawe. o - o

“Judge:ta determine which. alternative’ presents the "best" approach. ﬁsw!eﬁaﬁfmt by
. saidsiesbesnreasonablessimplybecause msmeperraasenabler altematwenex:stsﬂow !
- ﬁéﬁm@b%’@;ﬁilaﬁteg;smgmtbam&eeﬁ*deﬁemffhe Ageney is free; however, to adopt 3
" "petter" proposal if it chooses to do so. subject to the l:mutatxons set forth | m-_
- ConclusxonQ below. .. ) o _ R T -..;,:

oo dn. addstron ta. need and reasonabjenesst the Admmstraﬂve Law Judge must~ e

_assess whether the Legtslature has granted, statutory. authorlty to.the: Agency, whether..
_rule adoption. procedure was. complred with;-whether the rule.grants undue discretion to: -
- Agency:.personnel, ' whether. the tule is: _unconstitutional: or-illegal; whether: the rule” -
- constitutes an undue delegatlon of. authority to. another, Of- whether the proposed_:_} o
: ,Ianguage is rmpermrssrbly vague e e R EICTE

This Report is. generally-»llmrted to the dzscussmn of the portrons of the proposedf':"‘,t .

"' arnendments that recejved: sigificant “critical comnient’ or -otherwise ‘heed to. be =
- examined. Accordmgly this- Report will not" discuss: each: amendment nor" -will it -
respond to -each comment which was submitted. - Pérsons of‘grotips who do fiot-find” -

‘their partrcular comments referenced in this' Report should know that each -and-every . .

. _submission has been read and considered. Moreover; Because many of the proposed "
* amendments were nof opposed, and were- adequately supported 'by the- SONAR a.

 detailed. discussion of each section of the proposed rule is unnecessary. Thez .
 Adniinistrative.L aw.Judge. specr&oallytﬁnds that the. Depatment has-demonstrated the:

‘neemforands:easooableneseetopmmsroostoﬁtherule that are not disctissed in. this-.
Repott, -that such provisions. are within the. Department's statutory: authonty noted
above and that there are no other problems that prevent therr adoption .

. Where changes -are made to the rule affer publrcation in the ‘State: Regrster the- -
- Administrative Law: Judge must:detérmine if the new. languerge is substantrally different "
from that which was proposed. ariginally. Minn. Stat. § 14.05, siibd. 2 (1994).and Minn.

" Rule pt. 1400.1100 (1994). Any language proposed by. the Department which differs .

from the rule as pubtlshed in the State Regrster andis not dlscussed xn thls Report ls'
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R T

- requ:red for the-cutting or. pulling of submerged vegetatron in order to malntaln asite for ~ .
swimming-or boat: docking under a- numbet - of condrtrons Ftrst, the cledred’ area dsn oo
 limited to not more than 50 feet of the owner's shorehne or one-half the tength of the . .
 owners: total shoreline; whichever is: less In addrt:on, the' cleared ‘area cannot exceed:

- 2500 square feet, ‘A boat chanhel extending 19’ open water may be mamtamed

r 9 eataraaen}f it er%aet}wyem ' |
' areeeedrnae Ty arﬁsaﬂie@feﬂﬁwﬂamaehmeat%"tarr ‘game!. for. comment; but- a“‘;_',’;

' found not. to be substantrally drfferent from the- tanguage pubt:shed i the State
: '_‘,‘Regtster : v

10 Subpart 1 (C) is. the Basic "swrmmmg beach" provrswn No pen’mt is

as”it-does not ‘exceed 15 feet in’ Width." Cuttmg or pullmg may only be do

'vequrpment that does ot srgmﬁcantly ‘dlter’ the course; cuitent; or ‘cross-séction’ .of tﬁe [
" laké bétton, and drag fines, bulidozers, hydrautic ;ets automatic untended aquatro plant S
. control .dévices; or other- power-Operated earth-movmg equrpment imay ‘not; be used. . 7 .
The: cuttmg or: pulling “must- take’ place tin-the ~same location each year and the“'
E 'vegetatien that has been cut er pul!ed“ must be removed from the water '

11. Severat persons objected to the shore!me length trmttatron argurng that it‘ .
. was fundamentalty unfair to allow'a person with & 100-foot shreline:to have a 50-foot
_-beach whﬂe somebody wrth a 50-foot shore!rne tor example w,_ uld be lirni o

theyk,are.”net r.prop,osednfeeenangem st

addressedhere«beoause & nurnberot? persons rarsed them-v dunng the hearmg process

ﬁ » '..
é\ change from the exrsttng rute is proposed wrth regard to water lllles.

o water shleld ‘and other ﬂoatrng leaf vegetatron. ln the past owners have: not needed a e

permit to remove either ﬂoatxng leaf vegetatron or. submerged vegetatlon within the. area L

| ; deﬁned by the rule. Tﬁheaamendments propesed-in‘this' proceeding would' limit the no<

rtmrovtslonﬂteararnwalzeffrsuomerged«vegetatwmeand onlyallow: the removal of

R ﬂkatgngrleafenegetahemmthewt S-fopt-wide boating:channel-to-open. rwaten@ it is found -
" that the Department has 1ustrﬁed this change because of the charactenstlcs of water
tnlres presence in lakes and therr beneﬁt to ﬁsh and other aquatlc Irfe I

iy e te
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. The sand and gravel falls™ back down to the lake bottom whrle the silt. and weeds

18, The proposed amendments establrsh a new category of weed removal .
devices and regulate their use. This category is "automatéd. untendéd’ aquatic plant *
control device". To date, there is only one commercially manufactured device ‘which

" meets the definition ~~the Crary WeedRaller.. There are, however; seme homernade ™
devices which-also meet the def‘ mtron For ease of reference all wrll be referred to as
- Crary WeedRollers .

Coeda ;

- 14.... The Crary WeedRoller was invented . in. the early 1990s 4 lt is:
B .manufactured by the. Crary Company of West Fargo, North :Dakota.. The companyv- '

. manufactures agncultural equrpment and outdoor power equrpment ‘which. toge ether'.""- AR
. account for some 90% of. the .sales. revénue.. The WeedRoIler is_a relatively new. - -
~ product which accounts for about five percent of sales revenue.. Tr. I, pp.-273-74... The.. .- .

. WeedRoller is essentially an L~shaped tubular device, part of which extends above the -

. water sUrface and is.attached to a dock; tripod; ot other fixed. object. That is one side of - - ', :
- the eIt extends down'to the lake bottom where it joins the other side of the "L" in.a. S
- QO—degree angle. That other.side.of the "L"is the roller. .1t consists of five oF; ten—foot- R

sectrons of what appear to be large—dlameter alumrnum cylmders in:the. range -of 1

C mches in, drameter These cylinders are. 3orned together by semr-ﬂexrb{e couplers o i
- that the total length of: the roller rtself can be. 5. feet, 10. feet, 15 feet,. 20 feet, 25 feet,.;,._: Sy

30 feet, etc. A small 75-watt electric motar, mounted abave the water surface turns'the:
roller in-a large arc ‘around ‘the dock or-tripod. The' angle of thé arc can be easily: -
‘adjusted.” The rollers that are on the boftom of the lake: contain fins which: operate like..: -

‘paddles’ ofa paddle—wheel boat.” As the electric motar. drives the roller ‘sections’in, an. .'
-+ .are, the fing dig’int6 the lake bottom (whether it be sand or muck) and as the rofler UL
contmuas the fins bring up a: small amount of muck, sand and weeds off the bottom- o

: The 'WeéedRaller. gdes at a very ¢ slow’ rate. Iﬁaertheewrbehrhd?"rt?ﬁ‘e‘lteﬁgfﬁéﬁ”allr akf
: demeﬁneweedsraaﬁ susper;ri thesedlme_nt*so thatteyerma Ielatryely@pngxgetnn‘gwpf.ﬁmew

~does not atternpt to work qurckly m the sense that a rake, bed spnng, or other devrce

- mrght sllow & landowner to clear away all weeds ini a few hours' time. Instead, rtworks _' o

. _graduaily, and takes at least several days to achieve its goal. serswtepotteds -operating”

R . itfaE aaweeeautﬁe»spﬁng andattremseme'rlesseraameunt*eﬁutrme%eﬂeeaerrameeadunngwthey

- .summes It is‘not used'on a contmuous basis. throughout the entrre summer but on the
' other hand rt cannotjust be used for a few hours once a year . :

'fhe WeedRolIer does its ]Ob well: The record rs replete w:th stories. of frustratron-;‘,., 3
.and m sorrie cases, failure. to oontrol weeds usmg rakes,, scythes, electri¢ cutters, - |
mechanical weed cutters’ (some of which can get very large) ‘bed springs, and various. -

“ " other kinds. of drags. See, for example, Public Ex. 9. Frustratron and failure resulted = -
~from the fact that none of these devices permanently remove the weed problem even - -

for a srngle season Dependmg upon the type of devrce and the type of weed, the




o ~ The Regron 1:aguatic plant specxallst recerved three: comp!amts in ;1996 and: two' in_ s

' _.-Octobers 1996 to Davrd anht Ecologrcal Servnces from Terry Ebmger Regron 3

S landowner wou!d have to repeatEdIy work on weed, cqmrol The Crary WeedRouer en - .
the other hand, requrres far fewer apphcatlens Once it. has done the initial c!eanng, tr -
* may:only have to-be. used once_or twrce again during the season. In.addition; it.is. -
electrically powered and ‘much easier to’ use than a rake or: other drag thrown from. : Py
shoreorhau[ed behmdatractor T N S

. The ablllty to uproot weeds and to suspend muck is a: benef t to the o
N iandOWner wrth the WeedRoIIer but:may be.a detriment ta-a nelghbor The Department,f o
" has recsived.a few complaints. regarding-a neighbor's WeedRoller-. causing: ﬂoatrngz'-»;'.'_'- AR B
-vegetation debris and turbidity. (Ses; for-example,.Letter dated September 3, 1996and- . . - | { ¥
* Complaint Report dated: August 13-and 20;-1996. . See also; -aerial: photograph labeled -~ - - i
- Photg Number: 2. submitted- October 15, showing sediment. dﬁrg,ftmg ‘along. shorehrte)'z:f,

1995, regardrng turhidity ‘and one regarding hum. Tr.4,p. 189;" - Howeyen' e%mearhegfesm
~ thatthersarssoughlyst, 000:Crary\WeadReallers already-being-Used: in-Minresota; some .
efwhich-are bemgaueed op:a shared andtentak-basis.spthat they are inmoredhan ene
daeaimﬁmﬁﬁ A seasen* the»raumbeaef eemplainfs has bee“fmee;% &m@ks R

A\b :

16 lmtrally, Crary WeedRollers were ° sold wrth 10-foot4ong roller "ét!'.bn"s;_ : S

o and the typical length was'a 30-foot-roller “When this roller-was; opérated in at leasf a. 4
. 180-degree. arc- parallel to: the shidreling; that caused a- Tength of 60-pius. fe S

ro!ted Thrs exoeeded the 50 feet aﬂowed by the current ruie (wrtho

. Operatrng rn an area exceedmg 2500 square feet (some havmg been mdved to more
-._than one: Iocatlon on a site), erght Were operatxng wrthm beds of emergent (as opposed
" to submerged) vegetatron ‘and one was’ Operatrng in ‘an’ ared of bog See, ‘Memo: dated

| maeaebeneaeattemhasxpufc "ased @ WeedReller»aradrtakee ttimmuurme SRR I

. eﬁemm"aamemeamakeahersnesﬂmere»attractweapnet to.ofieringdhemifor-salescfeme 1)

B ﬂ’ﬁﬁ@@%ﬁWé@dﬁ@ﬂé@s{ﬁmdemer%yMMeekewJhes,e,fplactmgs@w\omdb be.mader -

- meredifficultbyaupi Lpregrawwhlcmwequxres an. mspect:en ofieach. iecatrorr pner tor
~ thewuse-of ﬂthe\devrceﬂf‘ S . . S

. 19. The Department is proposing to require a perrmt for the use .of a i
WeedRoller Trhe*apermitéwwld« ae‘fsite Sietificy dnd ‘would:require.a srteanspeeﬁerr 17 [
would carty a $20:00 fee; but would' be good for three-years if the WeedRoller were?

. {@gvegatect il an area of rio more than\ 2599 squarer feet which- drd riot mc!ude any

9.'..“ )




. e;mergent oF ﬂoatmg Ieaf veg‘etatrottw Under the exrstrng rute (and the proposed oney, .
- no permit is requrred for cutting -of pulling submerged’ plants either’ by hand or with.

power-operated cutters orrakes, so long as the- 2500-square~foot aréa and 50-foot/50[ . T
- percent limitation’ described above is met. By requiring a permit and 'a site inspection, R
~ the Department is treating the WeedRoller differently from a tractor-drawn bed : spring or:

. similar device. The Departmerit justifies this drfference based onits lack of experience .. -

with thé: WeedRoller (the Department claims t6 be quite conservatrve and cautious in-

. such’ matters). 1t desires to- be sure: that the-WeedRoller is being -operated in. an. LA
- appropriate: location where.it is: removing submerged. vegetation; rather than emergent. - . .
. or floating leaf vegetation. Menempaﬂanﬂyaahea@epantmem wantsutovbesgttésthe: - - ]

, dearn%js@a.erngausew i

Rmove:: Plamtmratheasthaazwmttckatandwae‘dtment' “The © -

- -Department. is-also. concerned about the destruction. of-fish-spawning: nests by the - . =
.~ WeedRoller, and intendsito-condition: pemitsoha-casesbyscaseBasisiwith-a “blackett’ - ... .
- .peried! whep theyeauld.not be. used in.ordert0.avoid harming.-spaWwning-argas.and - ... .0 |
4 iglests,; The Department's caution comes framia belief that frequent and lengthy usewof <L ;oL
~ the:WeedRoller will- permanently . alter- the ‘lake bottem: and vegetatron inramanner 0
différent from a- hand-drawn fake . or’ a tractor-drawn bed- spting: ~The -Departmient > ... - =
- believes that the impacts of existing methods ‘are more localized, and affected areds . = :
- recover: ‘more . qurckty than- areas ‘which- have been rolled: wrth the WeedRollgr. - The P
_ Department clarms that WeedRolters can remave. plants “for- at. teast one: growmg e
. season. dependrng on how often they:-are. used .and :they are in the:lake; available:for:: " -

. opetation all season fong., Tbeyaresmuch:easiento usesthaniexisting. methods; and’

.,»éﬂ”ﬁ?am@!@‘ﬂlk’elyﬁxt@a‘beﬂuﬁﬁﬁt -oftens - In addition,- the Department is ‘concerned about. :f 'f:f N
educatmg users so that:the negative impacts of the ‘WeedRoller--can: be- mrmmlzed, IR SN

. Without a sité fnspection, the Department doés not believe it will-be, :able'to propery ... o
- educate users, especially renters-or persons sharing a. unit. . FhexDepartmient sees siter -~ -1

, dnspections :as-an educatisnal tool# Initially, when the first ‘WeedRollers appeared the

h . Department observed them- being used in areas. with firm. lake bottoms and.few aquatrc AN
" plants, .and. thought their impacts were minimal... However, as more units were soldin .-~ - : . §.
the State, the. Department obsérved. use in different types.of substrate which showed S :

‘meore. srgnrﬁcant rmpacts such as the drsruptron and drsptacement of bottom sediments. o
The Department is concerned not’ onty about cdmplarnts from nerghbors with regard to"
turbid water, but also about the rmpact on spawriing grotmds and $pawning | hests whrch -

'mrght be covered with muck stirred up. by. a WeedRolter There is conoem that if one‘ L

competled to get rt off and the end result wrlt be constant shrﬁrng of sedrment and .
increased turB‘drty throughout the lake. While all of the above rmpacts ‘could ‘also occur:

~with ‘a_bed spring ‘attachéd to" a- tractor or some. of the ‘other’ mechamcat devroes T ._
. described in the record, the’ Department believes that the convenience of just ﬂrckrng a-
switchand starting the WeedRotter up, and allowing it t6 run unattended erI result in

N greater use and greater impacts than wrth existing methods

Ce '20. . The requirement for- a permrt and the Irkelihood of an rnspectron (at feast
: ;the ﬁrst trme) rarsed questrons dunng the" heanng wrth regard to’ what standards woutd g

10



&

o _’ vague that it provrdes no gurdance for APM specrallsts landowners or revnewnng courts

be used in determsmng whether of not to grant the permu The Department, responded
that the standards are. set forth at Part 6280 0250 subp 3, whxch prowdes as follows

'Permrts for the destructton of emergent and ﬂoatlng-leaf aquatlc
macrophiytes . including wild rice; bulrush,. cattail, water: lilies, and -
. similar vegetdtion will- not be -issued. unless: the commissioner
. determines ;sufficient justification exists, . 'llheammmrssmneedmlla
‘ tag;ggoe the. rfetasonab’temeedet‘eﬁthdamn Bwhers 10 gaiil actess.
- -and use public ‘water against the need to protect emergent. and
,ﬂeahng*leaf aquatic macrophytes. se that the mtegnty and. value of .-
the aquattc macrophyte oammumty is mamtamed :

~

h The fi rst sentence of this rule was prewodsly found in ex1st|ng Rule Part 6280 0400 AR
 subp. 2 (1995). The second 'sentence is-néw. Itis dn-attempt to- further. explain what-:;.:.._ S
 the Commissioner will. deamto. be. "sufficiert. justification”, for granting. a permit. / It-- =
.. focuges.en. emergent and- floating- leaf vegétation,. rather than. submerged vegetatmn,:__ o
The mtplxcat:on is,. therefore,. that so. Iong as only: submerged vegetatron is atissue..a " - 2
permit: ‘will be-granted.- Thxs is oonsustent with other ¢hanges- noted: above;. which, focus_}.- ST
. upon the preser\iatlon of. emergent -and floating-leaf - \iegetatren not submerg_ed-'- S
| .theAdmrmshative* -

L tfe*ai'batatfemwca‘tle&«f‘eﬁg fn"iatéﬁte*t?ibi?? spéﬁth"éi

?‘fpertrens“’e‘fﬁhe#ml,e:_ The queShon is: whether or 'not'the standard‘ff rs' so

_ 21 The Admxntstratxve Law Judge concludes that the language 'ts". not B
; lmpermnssubly vague- because the goal.is to allow fot- srte-hy-snte determmattons an
. what is.important in.one: site' may well.be rrrelevant in another. T attempt to, catalogue. .. -
all the factars that shiould be considered-would be a. .daunting task. While most.ofthe: - -

factors were. no doubt. dtscussed at some pomt during the three days of heanng, of -
. semewhere in the numerous: documents in the-record, the Administrative Law Judge.is . -

. hot-aware of e:ther the Department or the. Opponents putting together a comprehens:ve;‘l‘- '

" list of the. factors whrch ought to-be considered. In a.somewhat analogous situation, the -~ -
Minnesota Supreme Court upheld a - Pollution Control Agency. rule which allowed for
. approval aor denial "based upon a. ﬁndmg that the total positive lmpacts .“outweigh. the

total negatzve- rmpacts in. comparison. to the_.existing. [situation} and!or all: feasxble;-"-'--

" alternatives Whlle in that case- the rule indicated ten .criteria Wl'llCh should be-

considered, in assessmg a permit, there was no mdrcatlon of what weight-should be
grven to each, and the court acknowledged that the relat:ve werghts ‘could change for -

 different types of situations. . Nonetheless the coun allowed the rule to stand,

acknowledgmg ‘the’ need for. ﬂexnbrtrty in the revuew process, the’ llkethOd ‘of future
changes in knowledge and evaluatlon tools, and the need to allow for dlfferent :
situations presenting différent kinds of problems. '
State, 289 N.W.2d 416, 423 (1979) Another consrderatlon noted by the court was the

fact that there was an appeal procedure Such a procedure atso exssts in the case of -

1
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»the DNR rule here. Metedv,errffstecesthe; t:me‘ ot thes- comt'sﬁi de*ctSrtm" ta’“@ga? L

* Manufactiters; the Leg‘stature has adted a procediire whereby:atrindividuaborsmall:

"deny a permit wnthout substantial justification, the: applicant could appeal the denial and
_recover expenses and; ;attorriey's fees. 'Seée, Minn. Stat. § 15.471 to 15.475 (1995)

While that is no substitute:for ‘evenhanded application of clearly def ned rutes it gwes- S

some meanmg to the opportumty to apgeal a dec:s:on

22 There was mentlon dunng the heanng of an operatlenal order" Whlch was

; _stlll in draft form, but which would: be’ tssued to zssist DNR .personnel in’ evatuatmg

..., permit applications for WeedRollers. Tr. |, pp. 91:94." The Administrative Law Judge . - .
- cautiotis the’ Departrnent that it can only enforce the defail in.the rule, and thatitcannot <~ =+ 7
nforce any greater level of detail that ‘might appear in-this eperational order”.- Thete © . .~
_-weére eomplaints‘in: the hearing protess that'the rule's standard was tao vagtie: Atféast~
" onié person suggested that the rule:ought to:be withdrawin; ‘and not proposed-untilthe: -~ . i
' Department had: eriough’ expenence Wwith the WeedRoller to be able to propese a'tgle - :

" with: mioré detailed- standards. -

‘ s m[ﬁtstﬂaﬁwérﬁﬂ_ﬁf?@*ﬁﬁég e-hagi -HECEPET
_eemgmenﬁsi-argemeeﬁzﬂiet-a

Lrwef!smebded ﬂmamﬂet |s="|mp@sstblett0 LS R

- l.the Departnient feels |t h,as eneugh expenence te adept more cte'taued 'standards
- the: curréntty preposed rule, it must put those standards lnte the mte B :

23 Another problem that must be addressed m connectlon w:th the .
»'WeedRolter i§ the’ overlap between’ these aquatlc plant: management rules, which arg .
* administered-by oné division of the Départment,”ahd the: "anti-excavation® rules:of-a . .

. different division' of the’ Department the ‘Division of ‘Waters. .Those rules govérmn-the = .
' "dlSplacement or removal of the sediment or other- materials from the beds of protecteda';j; SR

- waters by mearis’of” hydrauhc suction or. mechamcal operatxon" In"respénse to-- - .- -

_guestions raised during the heanng process, the- Dwtsmn of Waters provided® gundance{ -

“with “régard- to*its” mterpretat:on ‘of. "excavation® as’ it :might apply to the Crary

" WeedRoiler. “See;'Mémo dated October 15, 1996-toLee Pfannmuller-fiom John Linc: - .
Stein; supplsed as part of the" ‘Department's. post-heanng comment of that date. In-that- .~ - o
riemo, the Department of Waters reviewed its rule (Minn. Rule Part 6115 0200) relatmg . :

- to excavatndnpf protected waters and lt went on to ‘state’ the followmg

;_;.-"*,'waters, is” within the realm of excavatnon ~itis a mechamcalf o
. device used to dlsptace/remove sediment matenat from the bed of
__ -_protected waters ‘Thereis'a d:stmctxon between use of the dev:ce.
- 'forone of two | primary purposes - the ﬁrst to control aquatlc plants

o the second to perform excavatton R

12

- Jausmes,& can. recover their expenses and _attorney's fess -far contesting: an _agenecy* N
v.'aﬂgtgggﬁgf the: agency wassnot "substant_ally justlﬁed" in its.gesition: If an agéncy wereto

S DA
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- Ta. g:sngUIsh rnc;de,ntal movement of sedlment assocxated w:th tha”._ C
-7 primary. purpose- of méchanical control- of. aquatlc plants from" '
L '-jexcavatron subject foa DOW penmt the division consxders Whether ,

- the device excavates beyond that necessary to control aquatic o

- “plants.. A-protested Waters parmit wouild bs required when that limit.
s surpassed-.’..; Determmmg this - limit will require field ‘data
" -concerning the’ depth of ‘sediment, type of sedlment Vegetatlon

o - types: relationship- to nelghbonng properhes prevarhng wmd and..'"
' "'_"_’.;wave condmons etc - , . _

The memo. goes on to alert persons that nf a dewce appears to be mvoived mf{., R
. "excavatron" rather than cohtrol of aquatic p(ants a separate permit frorn the Division of . - . ..
 Waters, will be requnred ‘and glven the: Dl\(lS[Oﬂ s ex:sttng rules regardmg exoavatlon rt'z L

| f;s unllkely that aperrmt would be |ssued B TR T b o

Persons seJlrng these devtces rentmg them, shanng them, or owntng them; R

shou!d understand that they-should-.riot -he ‘advertised, -soid; . rented, or.used for .~

" excavation. Their pnmary use must be far eontrol of agiatic: p&lahfs; and thelr use
'should be lrmlted to the area necessary to controi the plants o

24 Many persons comp!amed about the "hassle" of appiyrng for a- pe:mrt S
. -goxng through an onp-site. mSpect:on paymga fee, /and then havmg {o ﬂle ‘a report at the:
- ‘end of the. season, then going- through the same process again the next year. The’a.;._ SR
" Department responded with a. -number of. the arguments noted - above: concemrng the-; o
" need for an on-site inspection and a permit prior to allowing the use of a device:suchas.. =
' the WeedRoller. In their post-hearing comments, however, the Department: did. propose e
.~ a change to lessen some of the "hassle"; That change was 1o allow ‘a-permit With'a™ -
. three-year duration for these devices operated in_an" area up to 2500 square feetf,' T
~ excluding emergent and floating leaf vegetation". That language comes from the first
~ page of the Department's October 15 submission to the Administrative Law Judge;
- where it was.underlined .to' show it"is. a change from the one—year ‘permit .initially - - -
proposed at the hearing. - However, back on page 9 of that submission, the Department - -
explained. that the proposed change would reduce the permit ‘burden on- {akeshore
- “homeowners: who. operate -automated untended devices in:a -manner that wotild: not-. - -~
~ have required a permit under the. exrstmg rules "(in. an area of 2500 square: feet or !ess,__f
i submergedwegetatlon extending-no‘more than 50-feet aiong shoreor one-half their.
- frontage, whichever.is less)”. There is-a conflict:between what thé Department has'_:-j' o
* proposed-on page 1 of its submission, and its- -explanation. on page 9.~ There'is nd. =
* shoreline. hmxtatlon stated on page 1, but there is one implied on’ page 9. . This: conflict-”
was not.raised by. any: person-until.the. Administrative Law- Judge ‘was prepanng this =~
' Report. . He contacted the Department-to ascertain which it.had'intended; and.was . .
informed that the Department had intended that the 50-foot/50 percent limitation be in -
_the proposed rule aiong with the 2500-square-feet limitation. - The omission of the
- limitation, from page 1 was human oversrght and errar. Had this been merely a. matter L
' of communlcatnons between the Depar’cment and the Admrmstratrve Law Judge; the,, R

e
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- error could be descnbed as "harmless" and the Department's error could be overlooked

e . However, the Department's October 15 submission was providéd t6 a number of ‘__ .
. persons,, mcludmg the Crary, company OnIy one ot those. persons: elected to flea -
~comment in fesporise: (which was Crary), but it.is unknown whether others might have -

, cormmented had they seen the correct text on- page 1 of the Department's submission.
" Given the fact that the WeedRoller creates an arc~shaped area of: control and thus is’

. not easily cont‘gured to create a neat 50-foot- by-50-foct square, - persons may have
believed the Department mtended to remove the 50-foot/50 percent. fimitation ard only T
. maintain the 2500-square-foot limitation for these devices.. The Admmlstrative Law - -
Judge has no way of knowing whether this occurred: or not ‘However, in_light of the R
manner in ‘which the dévice daes. operate and in hght of the other Irmltatrons contazned, S LT
- in the three-year perrmt 'ptowsron. thergAg[gmprstratwe Law Judge suggests Ahatithe, -

o gere i rnsufﬁcxent emeencete aetermxne ‘hat' anyone: was**m“fact mlsted ,by t_he« . i L
_msstemhe«heueyessttaaemea*senabie trate=off for meweeamrement »fd permit and. -

s }!ESmmw&mhﬁﬁwéﬁaﬂméﬁfﬁt%rééﬁ 4map= r'ems“ert th‘em;f\tfse.
et u_-,ge%mheatma‘em@av%'sukastamrattahange‘se DR .

- © 25, ln summary. based upon alt of - the’ foregcnng consrderatxons the R
Admxmstratwe Law Judgé . goncludes - that the Department ‘has- demonstrated_ the - . 77
- existence:: of ‘a probler- whish requires: its” attention, -and . fuither that its" proposed - . oy
. solution to-the problem has: a rational basis. The Department r‘nay regu!ate th use of ;:ffff K :

. -Crary WeedRoilers and other automated untended dewces

o Exrstmg rule palt 6280 0400 subp 5 contamed two dtfferent srze
_ llmltatlons for pesttc:de control, dependmg upon whether the lake was in a rural area, of’ S
in a city or town. - If the:lake:was in.a rural area, the lessér of ten percent of the fittoral”

area (where the‘water is 15 feet deep-or less):-or 100 feet of shorelife-per ‘sites could be-

. treated. Butif the; lake were entirely within a city or towin, the lesser of 15 percentof the .~ -

' . littoral- area. or 100 feet ‘of shoreliné per site could ‘be treated. « In:-the . proposed '-"

' amendments the Department is proposing to unify the two under the 15 pefcent = |

hmrtatuon..so that on all public waters:and watercourses;, the lesser of 15 percent of the' =

~ littoral' area or a maximum -of 100+ feet of shoreline pef site' could. be’ treated-for. -~
“controlled submerged vegetation. There are exceptxons made for resorts apartments. L

E _pubhc swrmmmg beaches and storm water retentlon ponds

- 27. ln addrtnon the 15 percentl1 00 foot hmttatzon does not apply when “larger :
,peroentages of the littoral area shall-bé treated at _the discretion of the Commissioner - -
. when authorized by ‘permits issued prior 10'1976." Proposed Part 6280: 0250, subp. 4

: : (A) (2) Thrs exceptron replaces an exceptlon m the exnstmg rule wh:ch atlows for:
' 14 ' - ‘




"Iarger percentages of the httoral area’ [to] be. treated at- the. drscret;on of the

. Commmissioner when -authorized by previous aquatic’ nuisance contro! permits". The. .-

~ only- dn’ference between the existing fule. and the. proposed one'is the addition of the =~ -
1976 defi nition of "previous permits”. - The Department explained .that prior to. 1976+ .
- there were'no basin-wide limits on the -amount of aquatic vegetation that could be
- controlled, but that in 1976'the 15 percent limit was added for lakes within the city limits.-
Because there were several lakes in the metropolttan area which had extensive dreas - . .
- of shallow” water and abundant vegetation; and -also a lang. history of. aquatic. plant:' o
contiol “permits - issued , for more than 15 ‘percent of their. area, .the 1976 nules .
"grandfathered" them in so they could contmue 0. control the vegetatron without regard: .

to the 15 percent I:mtt HoweVer. n order to focus attentlon on other | means of RS

Casa part of the grandfathered provrsron Persohs who ralsed questrons about thzs~ L
“appearéd 1o be-'satisfied once it was explained to them, ‘and the Administrative’ Law-. R
- Judge finds the Department has justrﬁed addmg the spec:ﬁc date as needed and

reasonabte

' A'»2'8’.1 ln addltron to addmg the 1976 lxmltatron to the grandfather provrsron Ca

" more important amendment of the rule is the' elimination:of: the:10 percent limit for rural . .
. lakes; and increasing: permitted:control areato 15. percent s6 that'it is"consistent with: = -
- the city lakes.. The:Departmeént justified this: change as rieeded to eliminate confusron EENE
‘which-had: occurred in the past because:of the two separate I|mrts ‘No' ‘Person ob;ected .
_ to the:increase;from 10.to 15 percent.. However some': people ob;ected to-the whole. - -
congept. ofa.15: percent limit. at all favonng erther a Iarger percentage or no timrt for", ‘

; ._'treatlng certam krnds of plants

| 29." Some persons pornted out that the Department's proposed rules (as wel!{"'-_'*' R
as the: exrstmg rules) allow mechanical’ harvestmg of an area not {0 exceed 50 percent" IR
of the total littoral ‘area, while even with the increase from 10 to 15 percent, chemical . = "
" treatménts are’ lifmited: to. 15" percent of the total fittoral* arga. - The Department-f
. _responded:that: mechanical-harvesting equrpment essentratly "mows" Vegetatlon inan . .
" area, and only the upper portion of the. plant is typically cut. “The’ vegetatron in-the’ -

harvested areas usua!ly recovers - quxckly Also, most of the vegetation cut by
" harvesting . equipment. is. collected and. removed ffom'. the ‘lake: - ‘The; Department
" contrasted this. with- pesticide  control, where the ‘decomposition- of dead vegetation’

.gauses dlssolyed oxygen reductions -and ‘nutrient releases ‘which,-in turn, can cause- .
localized algae . blooms. In the" Department’s experience; the 15 percent limit has-. - ‘

- allowed Jakeshore homeawners:to obtain-access and adequate use on'a majority of the. " - '
lakes’ where * pestrcrdes are applied. The :Department based' it ‘upon a 1975 revrewr L
.showmg that in previous years, much- less than-15 percent of the littoral zone was .
' treated in 'most lakes. . The Department fears that raising the limit to 50-percent would -~ - -~
.cause unintended harm to lake ecosystems It cites possibilities of lowering populations -~
of vegetataon—dependent species of fish, and vegetation-dependent-life-stages of fish, -

"plus reductions in -habitat for invertebrates .and reductionis in clarity of water. The .
Department. admits that there is no body .of scientific research which indicates that: 15 -

perCent 20 percent or 50 -percent, is: necessanly the- "best" !tmntatron for alf takes.
. © 15
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" Indeed, the. Department -adhits that some’ of ‘the research on plant abundance is - _

" contradictory, which justifies its. conservatrve approach The Department states that' - L e
- 'where additional areas may be" requrred a vanance can be allowed pursuant to,' T

- 'propOSed part 6280 1000 = =

A E 30. The anesota Herbrcrde Coalmon expressed concern over the: growrngi_"

- number of permits ‘being issued because rnformatron on-how long: the pestrcrdes remain. .

.in the lake, and the lasting effects on ‘the lake, are unknown.. The Departments™ ~~ . . -
response is that' permrts will riot be rssued unless the- Commrssroner determlnes that_f R
o suﬁ' cient justlﬁcatron exrsts and rt rs aware of the Qoalrtron s concerns

31 The Admrmstratwe Law Judge t' nds that the Department has balanced the o o
‘competing conﬁems ina ratlonal fashlonr and has justrf‘ed |ts propasals as needed and AT
' reasonable . . e . .

arareas

Three commercral herbrcrde applrcators requested that applrcatrons of EHRE

-herbrcrde for control of ‘Eurasian waterilfoil :and ¢urly-leaf pond weed be- exempted< -
fromi the'limitations on litoral area;. They,.and:a nuriber of their custoriiers, submrtted“? SR
- comments.regarding the- problems caysed by these exotic weeds’ and their frustratio '

- wrth the. Department's restrictions. on attempts to- eradicate it. " The? Department‘ A
response.was that in those lakés where Eurasian watermiifoil was already gstablished, - .. "
the Departments attempts to eradicate it have, for the most part, beeri’ hisiiccessfuly <. -
"' The Department has had greater success when attempting to eradicate- popula’aons of - . .
.. - very limited extent and abundance, which can usually be treated wrthout treating-more

- than 15 percent ‘of the littoral. zone.: The Department rerterated its concems about:large -

scale chemical applications, mcludmg reductrons in the abundance. of native: plants, B
reductions: in fish: populations; , partrcularly vegetatron-dependent fish -or fish -in
,.,.vegetatron-dependent life-stages,. reductrons in habitat for mvertebrates (whrch provrde B

feed for both fi sh and birds), and a reductron in water clanty

B - 33. - Whrle there have been some notable successes in recent years wath

ﬂundone based herbicides (Lake Zumbra and Lake George) it is"still too early to tell. .

- "whether or not the- success. is - tempOrary, or- permanent. - The Department has -

.- sponsored research and-has an ongoing program:to-attenipt to discover riew. ways or
better methods of -dealing with- -exotics. - The ‘coordinator of the- exotic spécies- program :

- has taken the' posrtron that these proposed ‘rules atlow * "adequate amotints: of control of - -
 exotic plants®.. See letter dated September 19, 1996 to Don Pennings from J. Rendall;
At least 31 variances from the 15 percent littoral zoné limit-have been issued to allow: -

_greater areas. to:be. treated in an attempt to ‘control-Eurasian water millfoil, -but' the -

. Department has generally-given up trying: to eliminate the plant whereé it has already

"become widespread. Rendall concludes by stating that the: current regulationsare’ .

_ "flexible. .and - aliow adequate control ..of ‘submersed. exotic aquatic plants." The: -

‘ "Admrmstratrve Law Judge accepts the Department's posrtron on this pomt. The v

16

PO APV UL NG ISR S Ry




o apphcatron rnay be appedled to the Commxssmner by ﬁlmg a wntten request for fev

Admrnlstratlve Law Judge finds. that the Department’s justrﬁcatlon for its Ilmrtatlons on

“chemical treatment have a rational basts in fac;t and represent a reasonable response L o

to the quandary posed by exotlcs

.34 Proposed part 6280 0350 subp 2 :ntroduces a new concept mte theseg -

rules .1t .is: the . concept. of .a. "fake végetation management plan®, which would -

supersede alt of the rules. and allow: permits-to be. issued-so long-as:-they’ fotlowed the S
guidelines. ot the plan ‘The-idea is. to: ‘allow iakeowners -assaciations to: devetop a-—}-:;_n" :
" management..plan that takes info: account the individual - <characieristics. of :the lake; -

- ldentrfymg the problems, and "tatlenng" solutions, that.are appropriate:for.that lake: The: .

- idea. is .voluntary.~-there.is no- requrremen,t that anybody file one of these, and it is.- - .
- mtent"nally .open-ended., with” regard to. content:and. detail... : It is - admrttedly Ens
o eXpenment - The- Department ‘made.. it ¢lear . that- bottt ‘the - assoeiatiOn 2Ry L
Department had to. dagree. with. the plan, and the. staff:did not anticipate 'just rubber ... .
'stampmg’ anythmg that was - submifted. .- The: Administrative: Law Judge finds. the : .

-, Department - has. justlﬁed this: experiment as both needed and reassnable.. However, 1t;'-'-
-is_hoped that the next.time these rufes are amended, greater detail will be meluded with

o -.regard to. the content of these- ptans Expenenoe wnil no. doubt prev:de ldeas for what:"_»_" o

. works and what does not work

“3\5 The exrstmg rule provrdes that the terms condntxons or demat ofa pe' :

* within 30 days of receipt of wntten notice. The’ exrstlng Tule goes ‘on to provide that tf' |
. wrltten nottce is not submltted wrthrn 30 days, the perrmt decrsron becomes f nal

36. The proposed rule contmues thls prowsion. but adds a new paragraph S
.-which: provides: for a contested “case hearing: if the applicant disagrees. with the =~

- _commissioner's decision. . The new provision. reqtiires that the request-for-a hearing” - -

must.be: filed: within 30-days’ of the commissioner's decision, and rf the request ] not_;v' '

t' led wrth in 30 days. the permlt decnsron becomes ﬁnal

e AR There is no statute whlch authonzes the Department to place a 30-day
limit:on appeals from denials of a permit or perimit conditions. ‘While 30 days. may well

" "be a reasonable and practical time limit, such a limit must be imposed by the . '

Legrslature and cannot be imposed by the Department. §e_e Lemﬂus_qt.ﬁtand
. : , 366 N.wW.2d 302 (an App :1985); Keefe v, Cargill. c., 393’ N.W.2d
. 425 (Minn. App 1 986) and R v, ' <ota, 494 N.W.2d:
64 (Minn. App. 1992). fmrare,aqyestton -of; statutery authonty, and the Admrmstratwer
] tﬁawadgemenetudes that the-Bepartmentdoessnot-have statutory authority: to limit its™
A -gurtsdtsﬁsn“ for-dppesisie If the Department desrres to retain the step of Commissioner-
review before a contested case :t may do so, but lt cannot requlre that a 30-day penod
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"~ be applred td esther the Commrssloner's revrew or the contested case ln order to. cure o

the defect the 30—day lrmttatlons must be removed from both procedUres m the tule.

. 38 A number of commentators expressed concern about tlme delays requlred o -
" for inspections, permit review;, ‘and permit issuance. Their concern was that.if an -

. ingpection had to await the emergence. of weeds, and there: were a substantiaf number

~ of inspections required as a result of aggressive marketmg of WeedRoller—type devrces, -

 the practicalities- of . waiting. for-an inspection; permit review, and” permit i lssuance mtght
" effectively -prohibit them from enjoying the benefits' of their property for a: substantial

©amount of the summer.. The Department indicated- that it tried to get routrne permrt oo

~.@pplications processed in five working days, and even lnrtral applrcatrons processed {14 TR

- ten ‘days. - Department personnel admitted, fiowever,-tHat a‘rush of applications: intHe_ .. ;)" " -
“early -sumimef’ could jeopardize achieving - those dates. i~Some of the cominiéntators -

" urged that the rule be amended to réquire: permit-issuance" within_a- certain A

- days; ‘The Administrative Law Judge-does ‘ot believe thatithe ‘rule & unréasoiiat e o ;:'

- without. such-a provision: Testtmony from variotis reglonal specralrsts -and” manag'

:ndlcated ‘that although’ there are’some “long days ‘in:the - early surmer because ‘of . T
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numerous: permit’ requests,’ they  believed that they could “fiandle' the: additional’ work-;. R

.- .. fequired by the inspections and permrts required by this rulé. - The: Admmlstratrve Law - .
Judge: does. not -believe the rules are unreasonable’ without ~a ‘requiremént  fof- -
Departmental action within any given number of days. The Department has a variety of -
- incentives to maintain posrtrve public relations, and' those are thé incentives: that have .
: resulted in the five: to ten-day turnaround time achreved to date. .While there will be a L
~ substantial increase in the number of sité inspactions. required by.the WeedRollers, at’ -
least in the first year, the Department will just have to find some way to deal wrth them :

" The rule is. not unreasonable wrthout a trme lsmrt for Departmental actlon

After the heanng, and after the comment penod the Department did - S

: propose four changes to the rule. Three of the four were" inconsequential. The only. .
one of any consequence was a change to the permitting requiremient for WeedRollers; .
_.allowing for three-year permits (rather than just one-year permits) if their operatton was

- limited to an area of 2500 square feet and did not affect emergent or floating: leaf.
_ vegetation.  None .of the four changes proposed by the Department constitute.

“substantial changes" wrthm the meanlng of the. statutes and rules whrch prohrbrt such
changes S . L . ‘

B the followmg
1. : That the Departmént gave proper notics of thé heaiing i this mattér.

19

Based upon the foregomg Fmdzngs of Fact. the Admlmstratlve l.aw Judge makes N




Stat. §§ 14.14, subd. 1, 1a and 14.14, subd. 2.(1984) and all other pracedural__ o

2 That the Department has fulﬂtted the procedural requrrements of Mrnn

requrrements of law or rute

That the Department has demonstrated its statutory authorrty to ‘adopt the

_ prOposed rutes and has fulfilléd all other substantive requiréments of law of rule withiri-

~ the. meaning of Minn. .Stat. §§ 14.05, -subd. 1, 1415 subd 3 and 14 50(|)(|) (1994) S -
o except as noted at Frndmg 37. . o _ B

4. . That the Department has documented the need for and reasonablenessr T
of its proposed rules with dri- affirmative’ preseritation- of facts in the record wrthrn the o
» meamng of an Stat §§ 14.14, subd 2 and 14 50(m) (1994) .

_. '5. That the amendments and addat:ons to the proposed rules whrch were -

, suggested by the*Department after pubhcatlon ifi the ‘State: Register donot result in- - - - -
- rules which are substanitiaily different fiom the proposed rules as published in the State” .

+ Register witfiin the meaning -of Winn.-Stat. § 14 15, subd 3 (1994) and Mrnn Rute i
1400 1000 subpt 1 and 1400 1100 (1995) R

s”' o

: : 8'.-' That any Fmdmgs whrch might be properly be termed Conclusrons and : ,
_ Aany Conclusrons whlch mrght property be termied. Frndmgs are hereby adopted as such o

. 9. That a Fmdlng or Conclusron of need and reasonabteness in. regard to' EERUERT
- any partrcular rule subsection does not. preciude and. shbu!d nat drscourage the
Department from further modification of the propesed rules based upon an examination - -
_.of the' public comments, provided that no substantial change is made from the proposed. "~
rufes as ongrnally published, and provided that the rule finally adopted is based upon‘
- facts appeanng in this rule heanng record .

IT IS HEREBY RECOMMENDED: - That the proposed rules be adopted except
_ where specrﬁcatty otherwrSe noted above AR

19.

: ‘lhat’ the Admrnrstratwe Law Judge has sugg este d‘ r:tlon to Cerrect ther L
' .defect crted rn Conelus;on 3as noted at andrng 37‘ e ,

) G ' 'lus;ort 3 thls Report has been submrtted to the Chlef"-_':_-- R
Admmxstratwe Law Judge for_hrs apprevat pursuant to an Stat § 14 15 subd 3;._?-;;:
-(1994) S L T . o

Based upon the foregomg Conclusrons the Admtmstratlve Law. Judge makes the'
_ _fol!owmg .
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- Hearing in 1996. Substantral changes to the rulemaking procedures were adopted:by: - .
-the 1995 Legislature and took effect on January 1, 1996. These’ DNR rules; along w’ih_' L
a few other sets of rules, raise the questron of whrch statute should govem In. order to -
‘avoid’ ¢onfusion, the Office adopted. a polrcy that if a- rulemakmg proceedmg was. C o
“initiated in 1995, then the whole proceedmg would be governed by the “old” statute dnd "
. rules that were in effect | in 1995. This policy-was cormmunicated to the- Department and. . .-
- other’ agencres in.a similar situation, In drder:to avoid any. confusion on this: matter, itis- .

noted agaiii- hiera t& assist persons. who mlght otherWrse wonder why ‘the! more rece‘ '

Dated this =] = of Deceémber; 1996.

. TALLANW. KLEIN T
Admrmstratxve Law Judge L

'_ Reported Tape Recorded Transcrlpt Prepared o o - T BEE

Thls ru!es Were mlt:alty proposed to be adopted w:thout a, pubhc heanngﬂ" 1‘he'~-;v-vE

"_'_.Notxce of Intent. fo- -Adopt’ without .a - -Public Heanng was: pubhshed in. 1995 t
.recervnng more:than 25 requests for.a heanng. the Department publrshed a Notice

L statute and. rules are not belng applred
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