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Minnesota Board of Chiropractic Examiners

April 3, 2006

Legislative Reference Library
645 State Office Building
100 Constitution Avenue
St. Paul, Minnesota 55155

Re:  In The Matter Of The Proposed Rules Of The State Board Of Chiropractic
Examiners Relating To Continuing Education Units for Acupuncture Registration.

Dear Librarian:

The Minnesota Board of Chiropractic Examiners intends to adopt rules relating to
Continuing Education for Acupuncture Registration status. We published a Notice Of
Intent To Adopt Rules Without A Public Hearing on February 21, 2006 in the State
Register. It was an oversight that we failed to submit this SONAR at the time we mailed
our Notice of Intent to Adopt Rules to the official rulemaking mailing list and other
affected parties.

The Board has prepared a Statement of Need and Reasonableness. As required by
Minnesota Statutes, sections 14.131 and 14.23, and in an attempt to remedy the above
oversight, the Board is sending the Library a copy of the Statement of Need and
Reasonableness.
If you have any questions, please contact me at 612-617-2226.
Yours very truly,

. - / .
S bt f“’:;i
Micki King
Health Program Representative

Enclosure: Statement of Need and Reasonableness

2829 University Avenue SE #300, Minneapolis, Minnesota 55414-3220
Telephone 612-617-2222 - Fax 612-617-2224 - Internet www.mn-chiroboard.state.mn.us

MN Relay Service for Hearing or Speech Impaired: 1-800-627-3529
AN EQUAL OPPORTUNITY EMPLOYER




STATE OF MINNESOTA

BOARD OF CHIROPRACTIC EXAMINERS

Proposed Permanent Rules Relating to STATEMENT OF NEED
Requirements For Continuing Education for AND REASONABLENESS
Chiropractic Acupuncture Registrants

1. ALTERNATIVE FORMAT

Upon request this Statement of Need and Reasonableness (Hereinafter “Statement”) can be
made available in an alternative format such as Iarge print, Brallle or Cassette tape. Tomake a
request, contact the Board at:

Minnesota Board of Chiropractic Examiners
2829 University Ave. SE, Suite 300
Minneapolis, MN 55414-3220
Phone: 612-617-2222
Fax: 612-617-2224
TTY: 1-800-627-3529

2. INTRODUCTION

The Minnesota Board of Chiropiactic Exarhiners (hereinafter “Board”) is the regulatory agency
empowered with the responsibility of regulating doctors of chiropractic in the State of Minnesota. The
Board was codified originally in 1919, but the rule making authority by which these rules are
promulgated originates in the 1983 legislative session. Pursuant to Minn. Stat. §14.23 (2004) the

Board hereby affirmatively presents the facts establishing the need for, and reasonableness of, a
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~~ proposed addition to Minnesota Rules, Chapter 2500.0800, relating to requirements for continuing

education for chiropractors who are also registered to perform acupuncture.
In order to adopt the proposed rules or amendments to the rules, the Board must demonstrate

- that it has complied with all procedural and substantive requirements for rulemaking. Those

requirements are as follows: 1) there is statutory authority to adopt or amend the rules; 2) the rules or
amendments are needed and are reasonable; 3) all necessary procedural steps have been taken;
and 4) any additional requirements imposed by law have been satisfied. This Statement

demonstrates that the Board has met these requirements.

3.  STATUTORY AUTHORITY

The general statutory authority of the Board to adopt or amend rules is codified in
Minn. Stat. § 148.08 (2004) which authorizes the Board to "promulgate rules necessary to administer 4
sections 148.01 to 148.105 to protect the health, safety, and welfare of the public, including rules

B goverrjing the practice of chiropractic, and defining any terms, whether or not used in sections 148.01

to 148.105, if the definitions are not inconsistent with the provisions of 148.01 to 148.105." Research
indicates that this authority was originally established in Session Laws Chapter 346, section 4 (Subd.
3) amending 1982 Statutes, Section 148.08. To date, this authority has not expired. -

‘4. STATEMENT OF NEED AND REASONABLENESS

| Since 1991, the Board has allowed for the utilization of acupuncture as an adjunct to
chiropractic practice. Minnesota Rules' list many types of adjunctive care which can be used by a
chiropractor for the purpose of preparing a patient for chiropractic adjustments, or complementing

| such chi_ropractic adjustments. !n_teresting_ly, of the (roughly) 28 different types of modalities listed in

! Minn.R. 2500.0100, Subp. 11
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o th|s rule all, including “meridian therapy,” are typically taught in chiropractic schools. However,

needle acupuncture is the only one of these which requires a specified separate curriculum.
Additionally, it is the only one distinguished by Minnesota Rules as requiring this additional training
and examination for the purposes of registration or annual renewal of registration.? Because of the
nature of the delivery, specifically penetration by needle, the Board came to the conclusion that
ongoing subject specific continuing education was warranted for those persons who were delivering

- acupuncture as part of their treatment regimen. Accordingly, the Board determined that 2 hours,

included as part of the normal continuing education requirement was sufficient. The question of |
whether these hours should be in addition to, or as part of the regular requirement was discussed at
length. The Board concluded that such hours should remain part of the standard requirement.

~ Furthermore, the language states “acupuncture or acupuncture related subjects.” This allows for

other subjects to be approved such as needling techniqUes, sterile techniques, cupping, moxibustion
or any of a myriad of other subjects which are related, but which may not be acupuncture per se.

- 8. COMPLIANCE WITH PROCEDURAL RULEMAKING REQUIREMENTS

Pursuant to Minn. Stat. §14.23, (2004) and in accordance with the requirements established in
Mlnn Stat. §14. 131 (2004), the Board has prepared this Statement of Need and Reasonableness
which is available to the public.

The Board will p’ublish a Notice of Intent to Amend or Adopt the Rules Without a Public
Hearing in the State Register and mail copies of the Notice and proposed amendment(s) to persons

registered with the Minnesota Board of Chiropractic Examiners pursuant to Minn. Stat. § 14.22,

“ subdivision 1, and § 14.14, subdivision 1a. As-required by Minn. Stat. §14.22, and M. R. 2010.0300,

the notice will include the following information: 1) that the public has 30 days in which to submit
comments in support of, or in opposition to, the proposed rule(s) and that comment is encouraged; 2)
that each comment should identify the portion of the proposed rule addressed, the reason for the

1 - . " .
- Meridian therapy is (genetically) the theory upon which Acupunctureis based. -

2 Minn.R. 2500.3000
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~— comment, and any change proposed, 3) that if 25 or more persons submit a written request for a

public hearing within the 30-day comment period, a public hearing will be held; 4) the manner in
which persons shall request a public hearing on the proposed rule; 5) the requirements contained in
section 14.25 relating to a written request required for a public hearing, and that the requester is
encouraged to propose any change desired; 6) that the proposed rule(s) may be modified if
modifications are supported by the data and views submitted; and 7) that if a hearing is not required,
notice of the date of submission of the proposed rule to the Chief Administrative Law Judge for
review will be mailed to any person requestmg to receive the notice. Further, in connection with -
clauses (1) and (3) above, the notice will also include the dates on which the comment period ends

‘ The Board will then submit the proposed amendment and notice as publlshed, the amendment
as proposed for adoption, any written comments which have been received, and this Statement of
Need and Reasonableness to the Administrative Law Judge for approval of the proposed rules or
amendments as to their legality and form.
These rules will become effective five working days after publication of a notice of adoption in

the State Register.

6. RULE DEVELOPMENT PROGESS

The development of rules follows action by the full Board in which an authorizing resolution is
adopted. The proposed rule is then submitted to the rules committee for language development, and

the Request for Comments is published. The rules committee consists of three Board members, (at

least one of which is a member of the executive committee) and the executive director. At this point,
the rules follow the rest of the statutory requirements established in the Administrative Procedures
Act. ‘In alddition, the Board established an ad hoc committee for the purpose of reviewing the impact
of rules previously adopted. In essence, this cdmmi.ttee evaluates the rules to determine whether the
rules have accomplished their intended purpose, or to determine if some elements of adopted rules
create more problems than they solve. Some rules promulgation may derive from the

recommendations of this committee. However, this amendment was not subject to this process.
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1. DESCRIPTION OF CLASSES OF PERSONS PROBABLY AFFECTED BY RULE

Minnesota Statute §14.131 (1) (2004) requires that the SONAR include a description of the

| classes of persons who probably will be affected by the proposed rule, including classes that will bear

the costs of the proposed rule and classes that will benefit from the proposed rule. It is the Board's
position that the class(es) of persons that will be affected by the rule(s) will be doctors of chiropractic

currently licensed to practice, and also separately registered to perform acupuncture.

8. PROBABLE COSTS TO A’GENCY(IES)”OFFIMPLEMENTATION AND ENFORCEMENT

Minnesota Statute §14.131 (2) (2004) requires that the agency promulgating the rule include
any information ascertained regarding the probable costs to the agency and to any other agency of
the implementation and enforcement of the proposed rule(s) and any anticipated effect on state

. revenues. The Board has an annual budget of $125,000 to be used for Attorney General's costs,

- utilized in its efforts at enforcement. Therefore, costs for enforcement would be unable to exceed that

amount plus any amounts required of staff time. However, the nature of the rule(s) proposed are

such, that it is expected that the costs required to enforce these requirements would be minimal.

‘There are no other state agencies responsiblé for implementing or enforcing the Board’s rules.

Therefore the Board does not believe other state agenmes will incur any costs if these rules are
adopted. These proposed rules will have no lmpact on the State’s general fund, since the Board’s
entire budget is administered through the Special Revenue Fund, rather than the General Fund.

9. DETERMINATION OF LESS COSTLY/INTRUSIVE METHODS FOR ACHIEVING PURPOSE

~ Minnesota Statute §14.131 (3) (2004) requires that the agency promulgating the rule include
any information ascertained as to whether there are less costly or less intrusive methods for

achieving the purpose of the proposed rule(s). The Board submitted the rules to the scrutiny of the
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"Request for Comm‘ents", as well as publishing'infOrmation_in the Board newsletter. Furthermore, the
professional association representing the professional interests of the licensees receives all rules
promulgation mailings. To date, no information has been presented which suggests less costly or
intrusive methods for accomplishing the purposes of the proposed rule. Additionally, there will be a
Notice of Intent to Adopt published in the State Register as part of the normal process of -
promulgation. This will aliow another opportunity for interested parties to make such comments which
will become part of the record, and which will be reviewed by the full Board before final adoption.
The Board will have the opportunity to submit the proposed rule(s) to additional changes if comments
suggest less costly or intrusive methods to accomplish the task. Finally, the Board will consider final
- adoption at a public Board meeting, allowing a third opportunity for comment and modification if
~necessary. Nevertheless, the Board does not believe there are any less costly or intrusive methods

for achieving this purpose.

10. _DESCRIPTION OF ALTERNATIVE METHODS CONSIDERED

anesota Statute §14.131 (4) (2004) requ1res that the agency promulgating the rule include
any mformatlon ascertamed regardmg a descrlptlon of any alternative methods for achieving the
purpose of the proposed rule that were considered by the agency, and why they were rejected in
favor of the proposed rule. There were no other methods considered for achieving the purpose of the
proposed rule(s). This stems ffom the fact that the Board is continually advised by the Attorney
General's office of the Board's limitations in establishihg enforceable policies by any method other
than rule. While the objectives of some of the rules may be achieved by education to the profession,
experience has shown that the outcomes of these attempts to educate the profession through such
. vehicles as the Board newsletter, are not consistent, and cannot be relied upon. Moreover, efforts
such as this are costly, and do not have the force and effect of law. Therefore, there is no motivation
for the licensees to comply even if they do become aware of the policy(ies). In order for the Board to
establish standards by which the public.can feel protected, and by which the licensees can measure

their behavior, such policies must be the subject of rule or statute. Administrative rule making is the
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— vehicle granted by the legislature to the agency to establish such policy(ies). The only other vehicle

" currently available to the Board to achieve these goals, is to utilize the Boards Rules Waivers

authority.! However, the Board uses this authority sparingly and not, typically, for an ongoing
experience. The use of the Variance rule is typically utilized to address unanticipated situations.

Accordingly, the Board believes rule making is the most appropriate vehicle to accomplish this goal.

11. . PROBABLE COST OF COMPLIANCE WITH RULE

Minnesota Statute §14.131 (5) (2004) requires that the agency promulgating the rule include
any information ascertained regarding the probable costs of complying with the proposed rule(s), as
well as “including the portion of the total costs that will be borne by identifiable categories of affected
partles such as separate classes of governmental units, businesses, or individuals.” Additionally,
Minnesota Statute §14.127 (Sessmn Laws 2005) requires that an agency must determine if the cost
of complying with a proposed rule in the first year after the rule takes effect wﬂl exceed $25,000 for:

(1) any one business that has less than 50 full time employees; or (2) any statutory or home rule

- charter city that has less than ten full time employees. The Board anticipates no costs will be

associated in complying with this rule to any affected party. It may be counterintuitive to think that the

" requirement for continuing education will provoke no costs. However, the reader must remember that

the requirement has been included as part of the overall continuing education requirement, which the
licensee must already pay for. Merely altering strategy to acquire one type over another type does
not incur additional costs. '

-12. . PROBABLE COST OF NOT ADOPTING PROPOSED RULES

Minnesota Statute §14.131 (6) (2004 ) requires that the agency promulgating the rule include
any information describing the probable costs or consequences of not adopting the proposed rule,

including those costs or consequences borne by identifiable categories of affected parties, such as

! See MR 2500.5050
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_ separate classes of government units, businesses, or individuals. It is arguable that failure for -

licensee’s to remain current in acupuncture standards could, over the long term, result in a higher

" number of complaints. The resolution of such complaints makes up a substantial portion of the

budget. Havihg said that, there is no empirical evidence which suggests that there would be a cost

associated with not adopting the rule.

- 13. EVALUATlON BY COMMISSIONER OF FINANCE

Minnesota Statute §14.131 (6) (2004) requires that the agency promulgating the rule must

consult with the Commissioner of Finance to help evaluate the fiscal impact and fiscal benefits of the

proposed rule on units of local government. Pursuant to a memorandum from the Commissioner of

Finance dated December 12, 2005, the Depértment of Finance has concluded that the “rules do not
have a fiscal impact on local units of government,” and that “the Board has adequately considered
the impact of the proposed rules on local government.”

14. ASSESSMENT OF CONFLICT WITH FEDERAL REGULATIONS

Minnesota Statute §14.131 (7) (2004) requires that the agency promulgating the rule include
any information ascertained regardihg an asse’ss'ment of any differences between the proposed rule
and existing federal regulations and a specific analysis of the need for and reasonableness of each
difference. Since the federal government is not involved in the licensure of doctors of chiropractic, it

is believed that the rule(s) herein proposed offer no conflict with federal regulations.

15. __DESCRIPTION OF ADDITIONAL EFFORTS TO NOTIFY

Minnesota Statute §14.131 (2004) requires that the agency promulgating the rule(s) include
any information ascertained regarding additional notification to persons or classes of persons who

may be affected by the proposed rule or must explain why these efforts were not made. The Board
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P provides a newsletter mailed at no charge td all licensees as well as other persons, organizétions, or
agencies indicating interest in acquiring the newsletter. Notices regarding rule subject matter and
invitations to acquire information on rules being promulgated are a standard part of the newsletter.
Additionally, the Board maintains a current list of all persons or organizations indicating an interest in
the Boards rules promulgation activity. The Board mails separate notification to all persons or
organizations on this list. It is known that the professional association which represents the interests
of the profession at large is a recipient of the newsletter, and is also maintained on the active rules
notification list. Finally, beginning in October of 1998, the Board established a web site (www.mn-
chiroboard.state.mn.us). Since that dat_e, all statutorily required postings also appear on the Board’s
web site. The Board diligéntly attempts to make the profession and the public aware of the Board’s
web site. Beyond this, the primary affected paﬁies to this rule, are doctors of chiropractic currently
licensed to practice, and also separately registered to perform acupuncture. It is the Boards intention
to send a direct mailing of the Notice of Intent to Adopt this rule at the same time this notice is posted
in the State Register, to all persons who are currently registered to perform acupuncture. The Board
has also made direct contact with officials at Northwestern Health Sciences University (NWHSU), to

(" be assured that they were aware of the rulemaking'effort and had an opportunity to have early stage

| input. This was done because of a previous experience with NWHSU, in which they elected not to

engage the Board during the promulgation process, and forced the rulemaking to a hearing." In order

to avoid this the Board proactively made contact to determine the views of the institution. It appears
they have no objection to this promulgation.

16.  STATE REGULATORY POLICY

Minnesota Statute §14.131 (2004) requires that this Statement describe how the agency, in
developing the rules, considered and implemented the legislative policy supporting performance-
based regulatory systems set forth in section 14.002 (2004). Minnesota Statute §14.002 states that

This institution has a school of acupuncture associated with it, and this particular dispute was also related to acupuncture.

Therefore, the Board felt it wise to affirmatively make contact to avoid this with regard to this effort.
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whenever feasible, state agencies must develdp rules and regulatory programs that emphasize
superior achievement in meeting the agency’s regulatory objectives and maximum flexibility for the
regulated party and the agency in meeting those goals. The Board believes that this proposed
amendment meets both of these goals. The Board comes to this conclusion because the Board is
requiring ongoing education of those persons registered to perform acupuncture, while at the same
time declining to make it an additional requirement over and above the already established

requirement.

17. CONCLUSION

Based on the information contained herein, the Board has demonstrated that these proposed rules
are both needed and reasonable to en'able thé Board to fulfill its regulatory and enforcement duties in
accordance with current statutes and rules, and provide necessary and important services to
applicanfs, licensees, and the public. Accordingly, the Board hereby respectfully submits this
Statement of Need and Reasonableness.

STATE OF MINNESOTA
BOARD OF CHIROPRACTIC EXAMINERS

c’—’gﬁe&ﬁ»g‘\m A 25/v6

Larry A. Splcer D. C Date
Executive Director
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