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PROPOSED RULES RELATING TO
SPECIAL FDUCATION
MINNESOTA RULES, CHAPTER 3525

STATEMENT OF NEED AND REASONABLENESS

Introduction and Statutory Authority

The 1999 Minnesota Legislature amended various state laws regarding special education and
provided for rulemaking authority. Specifically, 1999 Minnesota Laws, Chapter 123, § 20 authorizes
the Commissioner of the Minnesota Department of Children, Families & Learning (CFL) to adopt

rules as follows:

The Commissioner shall adopt rules to update Minnesota Rules, Chapter 3525, for special education.
Provisions of this chapter that exceed federal requirements are deemed valid for the purposes of
providing special instruction and services to children with a disability. In addition to technical
changes, corrections, and similardy needed revisions, specific rules shall be modified or repealed as
wndicated... .

This Statement of Need and Reasonableness (SONAR) includes a rule-by-rule analysis of the
proposed amendments to Chapter 3525 and several appendices containing information pertinent to
the rulemaking process and specific amendments to the rules. This SONAR also includes the
requirements set forth in Minnesota Statutes, § 14.131, which states that the SONAR must include:

[TJo the extent the agency, through reasonable effort, can ascertain this information:

(1) adescription of the classes of person who probably will be affected by the proposed rule,
including classes that will bear the costs of the proposed rule and classes that will benefit from
the proposed rule;

(2) the probable costs to the agency and to any other agency of the implementation and enforcement
of the proposed rule and any anticipated effect on state revenues;

(3) a determunation of whether there are less costly methods or less intrusive methods of achieving
the purpose of the proposed rule;

(4) a descrption of any alternative methods for achieving the purpose of the proposed rule that were

seriously considered by the agency and the reasons why they were rejected in favor of the

proposed rule;

(5) the probable costs of complying with the proposed rule; and

(6) an assessment of any differences between the proposed rule and existing federal regulations and
specific analysis of the need for and reasonableness of each difference.

The statement must describe how the agency, in developing the rules, considered and
implemented the legistative policy supporting performance-based regulatory systems set forth in
section 14.C02.
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Finally, Minnesota Statutes, § 14.002, states:

[Whenever feasible, state agencies must develop rules and regulatory programs that emphasize
superior achievement in meeting the agency’s regulatory objectives and maximum flexibility for the
regulated party and the agency in meeting those goals.

Throughout the development of the proposed rules and this SONAR, CFL has made every attempt
to develop rules that will ensure local educational agencies are able to operate effective special
education programs in compliance with state and federal law and regulation. Further, CFL proposes
the following new language and technical and substantive amendments described in this SONAR to
make the rules governing special education clear in purpose and intent, yet not overly prescriptive

and flexable but not difficult to interpret.
Alternative Format

Upon request, this Statement of Need and Reasonableness can be made available in an
alternative format, such as large print, Braille, or cassette tape. To make a request, contact Kristin
Asche at the Department of Children, Families & Learning, telephone: 651.582.8248. T'TY users
may call the Department of Children, Families & Learning at 651.582.8201.

Additional Notice

A Request for Comments was published in the State Register on August 30, 1999. The
proposed rules and a Notice of Hearing will be published in the State Register in November 2000.
At that time, CFL will also make the proposed rules available and send the Notice of Hearing to the

following parties:

Directors of Special Education

Charter Schools

Low Incidence Regional Facilitators

Service Cooperattve Unts

Chairs of the Higher Education Departments

Correctional Facilities

Parent/ Advocate Organizations

Special Education Interested Parties Mailing List

Department Registered Mailing List

Persons who submitted comments or requested copies of the proposed rules.

The scheduled hearings, additional notices, and opportunities for comment comply with
IDEA 97 at 20 US.C. § 1412(a)(20), which states:

A State is eligible for assistance under this part for a fiscal year if the State demonstrates to the
satisfaction of the Secretary that the State has in effect policies and procedures to ensure that it meets
each of the following conditions... . Prior to the adoption of any policies and procedures needed to
comply with this section (including any amendments to such policies and procedures), the State
ensures that there are public hearings, adequate notice of the hearings, and an opportunity for
comment available to the general public, including individuals with disabilities and parents of children

with disabilities. e
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Witnesses '

At the public hearings, CFL anticipates having the following witnesses testify in support of
the need for and reasonableness of the proposed rules:

1. Ms. Mimi Rice, an Indian Home-School Liaison for Robbinsdale Schools, will testify about
the need for the new language defining cultural liaisons at part 3525.0200, subpart 1h.

2. Ms. Dixie Harrison, complaint investigator i CFL’s Division of Actountability and
Compliance, will testify regarding the development of the new definition of extended school
year (ESY) at part 3525.0200, subpart 2e and the proposed state standard for determining a
pupil’s need for and the provision of ESY services at part 3525.0755.

3. Ms. Marilyn Leifgren, member of the EBD, DCD, and OHD Criteria Task Forces, will
testify regarding the proposed amendments to the eligibility criteria for emotional and
behavioral disorders at part 3525.1329, developmental cognitive disabilities at part
3525.1333, and other health disabilities at part 3525.1335.

4. Mr. Jim Mortenson, coordinator of the special education hearing system at CFL, will testify
regarding the proposed amendments to the due process hearing procedures set forth at parts
3525.3600t0 3525.4770.

5. Other Department of Children, Families & Learning employees, as deemed appropnate.

RULE-BY-RULE ANALYSIS

In the following rule-by-rule analysis, CFL indicates whether the amendment to each rule is a
technical change, correction, clarification, revision, or specific rule modification or repeal as directed
by 1999 Minnesota Laws, Chapter 123, § 20. This analysis also includes CFL’s response to oral
testimony and written comments it received during the public comment period which began August
30, 1999. CFL received a number of public comments on issues outside the scope of these rules, and
those comments are not addressed here. CFL also proposes multiple technical edits throughout
Chapter 3525 to update statutory and rule references, improve format, and clarify language, and a
techmical edit will only address if it involves a previously controversial rule.

Pursuant to Minnesota Statutes, § 14.131, this rule-by-rule analysis also includes, where
appropriate, a fiscal impact statement describing the anticipated costs school districts may mcur to
unplement and comply with the proposed rules, and a determination of whether there are less costly
or less intrusive methods available for achieving the purpose of the proposed rule. The proposed
rules will not require CFL to expand its existing special education monitoring, due process hearing,
or complaint systems. As a result, CFL does not anticipate an increase in the costs it will incur to
implement and enforce the proposed rule. Finally, Minnesota Statutes, § 14.131 requires that this
rule-by-rule analysis include an assessment of any differences between the proposed rule and existing -
federal regulations, and CFL will include this assessment, where appropriate. However, because
many of the proposed amendments were legislatively-mandated to ensure that these rules are
consistent with federal law and regulation, CFL does not anticipate any such differences will occur.

3525.0200 DEFINITIONS FOR SPECIAL EDUCATION.

The Legislature directed CFL to amend Minnesota Rule, part 3525.0200 to “add definttion
of caseload....” See 1999 Minn. Laws, Ch. 123, § 20(1). However, because a definition of caseload
and the caseloads themselves are addressed at part 3525.2430\CFL does not propose to add a
definition of caseload to part 3525.0200 at this ume.



Subpart 1h. Cultural liaison.
CFL proposes to add a definition of “cultural liaison” at part 3525.0200, subpart 1h.

Subp. 1h. Cultural liaison. “Cultural liaison” means a person who is of the same racial, cultural,
socioeconomic, or linguistic background as the pupil, and who:
a._provides information to the IEP team about the pupil’s race, cultural, socioeconomic, and
linguistic background;
b. assists the JEP team in understanding how racial, cultural, socioeconomic, and linguistic factors
impact educational progress; and
c._facilitates the pupil’s parent’s understanding and involvement in the special education process.

If a person who is of the same racial, cultural, socioeconomic, or linguistic background as the pupil
is not available, then a person who has knowledge of the pupil’s racial, cultural, socioeconomic, and
linguistic background may act as a cultural liaison.

CFL received a number of comments expressing concern for the pending legislatively-
mandated repeal of part 3525.2900, subpart 1, item A, subitem 9, which requires that, in the
development of an IEP, the team must include, “if appropriate, someone who is a member of the
same minority or cultural background or who is knowledgeable concerning the racial, cultural, or
disabling differences of the pupil.” Specifically, one commentor stated:

“[IJt 1s my opinion that American Indians and People of color are not being served adequately or
equitably by Special Education. If we were being served, our statistics in Special Education, dropout
rates, and achievement would be comparable 1o the general population... . Removal of the present
language [in part 3525.2900] would cause Indian students and parents not to be served. It may also
eliminate funding for the Indian Home School Liaison program.”

CEL must adopt legislatively-mandated repeals. As a result, CFL cannot prevent the repeal
of part 3525.2900. However, in response to the comment described above and other comments
CFL received expressing the importance of a cultural liaison in educational planning for pupils of
many racial, cultural, socioeconomic, and linguistics backgrounds, CFL proposes to add a definition
of “cultural liaison” at part 3525.0200, subpart 1h to clarify the role a cultural liaison may have in the
educational planning process for pupils of many racial, cultural, socioeconomic, and linguistic
backgrounds. In addition, it is necessary to define the role of cultural liaisons for funding purposes.
Specifically, CFL currently funds cultural liaisons under Minnesota Statutes, § 125A.76. As a result, it
1s necessary to define the services cultural liaisons must provide.

The proposed language will have no fiscal impact for two reasons. First, as stated above,
cultural laisons are currently funded through Minnesota Statutes, § 125A.76. As a result, no
additional funding will be required for school districts who utilize cultural liaisons. Second, the
proposed language serves only to define the role of cultural liaisons, not mandate their use.
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Subpart 2. Days.

CFL proposes to repeal the definition of “day” at subpart 2 as obsolete and dupﬁcative of
federal regulation. The existing definition of “day” is obsolete because it does not include a
definition for “business” day, and it does not include all of the parts in Chapter 3525 which include



day requirements. For example, parts 3525.4750 and 3525.4770 are not included in the existing
definition, and both of these parts contain references to calendar and business days. The existing
definition of “day” 1s duplicative of federal regulations at 34 C.FR. § 300.9, which states, in part:

[T)he term ~

() Day means calendar day unless otherwise indicated as business day or school day;

(b) Business day means Monday through Friday, except for federal and state hokidays... and

(c) School day means any day, including a partal day, that children are in ‘attendance at school for
instructional purposes.

Rather than update the existing definition, CFL proposes to adopt the federal definition of
“day,” and insert a “school,” “business,” or “calendar” modifier before each reference to “day”
throughout the chapter. The proposed amendment is necessary to clarify the definition of “day” in
each situation and to ensure that school districts and parents are fully aware of necessary timelines’
while minimizing the amount of duplicative rules. These amendments are not substantive and will
not alter the purpose or effect of the impacted rule parts.

The proposed amendment has no fiscal impact because it merely clarifies an existing

standard.

Subpart 2e. Extended school year services.

Subp. 2e. Extended school year (ESY) services. “Extended school year (ESY) services”
means special education instruction and related services for pupils who demonstrate the need
for continued service beyond the instructional vear as a necessary component of a free,
appropriate public education.

CFL proposes to insert a definition of extended school year services at subpart 2e. This
definition is reasonable because it is consistent with the federal regulitions at 34 C.FR. § 300.309,
which states: '

Each public agency shall ensure that extended school year services are available as necessary to
provide FAPE.... As used in this section, the term extended school year services means special
education and related services that-

(1) Are provided to a child with a disability beyond the normal school year of the public agency; in
accordance with the child’s IEP and at no cost to the parents of the child; and

(2) Meer the standards of the SEA.

The federal regulations mandate that school districts provide ESY services that “meet the
standards of the SEA.” The existing rule does not contain useful guidance as to the state standards
for the provision of ESY services. As a result, CFL proposes to insert this definition and new
language at part 3525.0Z55 to provide such guidance. These amendments are necessary to assist
school districts in complying with the federal mandate to “ensure that extended school year services
are available as necessary to provide FAPE.”

The proposed language delineating the standards for determining ESY needs can be found
under part 3525.0755 of this SONAR.



3525.0550 PUPIL TIEP MANAGER.

The district shall assign a teacher or licensed related service staff who is a member of the
pupil’s IEP team as the pupil’s IEP manager to coordinate the instruction and related
services for the pupil. The IEP manager’s responsibility shall be to coordinate the delivery of
special education service in the pupil’s IEP and to serve as the primary contact for the parent.
A district may assign the following responsibilities to the pupil’s IEP manager: assuring
compliance with procedural requirements; communicating and coordinating among home,
school, and other agencies; coordinating regular and special education programs; facilitating
placement; and scheduling team meetings.

The Legislature directed CFL to “revise Minnesota Rules, part 3525.0550, to update role of
IEP manager....” See 1999 Minn. Laws, Ch. 123, § 20(2). CFL believes the original intent of this
mandate was for CFL to address interagency service coordination through this rule part. However,
because many of the issues involving interagency services have yet to'be resolved, CFL has elected
to maintain the existing language at part 3525.0550 until these issues can be addressed by the
appropriate agencies. As a result, CFL does not propose substantive amendments to part 3525.0550
at this time.

CFL proposes to add the word “coordinating” to the phrase “regular and special education
programs” in final sentence of the existing rule to make this phrase parallel to the other phrases in
the sentence. The proposed amendment is technical in nature and will not alter the purpose or itent
of the existing rule.

3525.0755 EXTENDED SCHOOL YEAR SERVICES.

As stated in part 3525.0200, subpart 2e of this SONAR, federal regulations at 34 C.FR.
§ 300.309(2) require that school districts provide ESY services that “meet the standards of the
SEA.” Due to the pending legislatively-mandated repeal of part 3525.2900, the existing rule does not
contain useful guidance as to the state standards for the provision of ESY services. As a result, CFL
proposes the following new language governing extended school years services.

Subpart 1. Scope

Subpart 1. Scope. School districts are required to provide extended school year (ESY)
services to a pupil if the IEP team determines the services are necessary for the provision of a
free, appropriate public education.

CFL proposes the language at subpart 1 to clarify the scope of ESY. The proposed
amendment is consistent with federal regulations at 34 CFR. § 300.309, which states:

Each public agency shall ensure that extended school year services are available as necessary to
provide FAPE... .

Subparts 2. Definitions.

Subp. 2. Definitions. For the purposes of ESY, the terms in this subpart have the meanings
given them:




A. “Learning rate” means the amount of learning that has taken place during the term of the
current IEP.

B. “Recoupment” means a pupil’s ability to regain the performance of a skill or acquired
knowledge. Recoupment becomes significant when a pupil’s ability to regain a skill or
acquired knowledge exceeds 30 percent of the pupil’s learning rate.

C. “Regression”™ means a sienificant deficit in the performance of a skill or acquired
knowledge specified in a pupil’s annual goals as stated in the pupil’s IEP.

D. “Self-sufficiency” means a domain of skills which a pupil attains to achieve a reasonable
degree of personal independence as identified in the pupil’s annual TEP goals. Skill areas
within the domain of self-sufficiency include;

(1) basic self-help, including toiletine, eating, feeding, and dressing;

(2) muscular control;

(3) physical mobility;

(4) impulse control;

(5) personal hygiene;

(6) development of stable relationships with peers and adults; and

(7) "basic communication.

CFL proposes to include the definitions of regression, recoupment, learning rate, and self-
suff1c1ency at subpart 2. CFL developed these definitions from federal case law governing ESY
which will be further described under subpart 3 and from general practices in the field. These
definitions are necessary to clarify the major components of an ESY determination.

Subpart 3. Provision of ESY.

Subp. 3. Provision of ESY. The basis for determining ESY needs is a significant regression
and delay in recoupment of skills or acquired knowledge or the attainment and maintenance
of the pupil’s self-sufficiency. On an annual basis, the IEP team must determine a pupil is in
need of ESY services when the pupils meets the conditions of item A or B.

A. Regression of a skill or acquired knowledee occurs following a break in instruction or
services, and the time required to recoup the skill or knowledge exceeds 30 percent of the
pupil’s leaming rate.

B. Services are necessary to attain and maintain self-sufficiency.

CFL proposes to establish regression and recoupment and attainment and maintenance of
self-sufficiency as alternate standards for determining a pupil’s ESY needs at subpart 3. These
standards are reasonable because they are adopted from federal case law governing ESY, and they
are consistent with long-standing state policy at Minnesota Rules, part 3525.2900, subpart 1, item G.

Reeression and Recoupment

Federal court cases have established the use of regression and recoupment in determining a
pupil’s need for extended school years services. An ESY Task Force established by CFL in 1995
produced a final report-entitled “Extended School Year Procedures Document,” which summanzes
relevant state and federal case law governing ESY. See Appendix A. In sum, this report reflects that
courts have stated that school districts must provide ESY services to any pupil with a disabulity who
suffers such regression during extended breaks in educational programmuing that an inordinate
period of ume Wﬂl be required for the pupil to recoup losses in critical goal areas.

Several courts have attempted to clearly define an “inordinate amount of ume” for the
purposes of establishing recoupment. However, the existing standards vary greatly from court to
court. For example, the Fifth Circuit Court of Appeals established that a pupil who expeniences



substantial regression was entitled to ESY services even when there was evidence that the
recoupment time was limited to three to four weeks. See Appendix B for Alamo Heights Independert
School Districtv. State Board of Education, 790 F.2d 1153, 1157 (5* Cir. 1986). The Western' District
Court of New York established still another standard in holding that a pupil was entitled to ESY
when experts testified that it would take between two and five months for the pupil to recoup losses
suffered during the summer. See Appendix C for Hobnesv. Sobol, 690 F. Supp. 154 (W.D.INY. 1988).

In comparing the holdings of these and other cases, CFL was unable to find clear and
specific guidance establishing a reasonable standard for recoupment. In addition, CFL felt the use of
a specified me period for recoupment to be problematic. Specifically, ESY must be based on the
individual needs of each pupil. To require districts to establish an “inordinate amount of
ume... required to recoup losses” as a generally applied time period without consideration of each
disability or level severity would contradict that principle. For example, one pupil may take nine
months to learn the sound-symbols relationship of vowels; another may attain this skill in two
months. Applying a strict 30-day recoupment period for both of these pupils is disparate because it
1s unreasonable to expect the first pupil to recoup the regressed skill in 30 days when it took nine
umes that length of time to attain it in the first place.

CFL searched for a more reasonable, universally applicable standard that could apply to each
puplil regardless of the pupil’s disability or level of severity. The most reasonable standard CFL
found was established in the findings of a complaint filed with the Office for Civil Rights (OCR). In
the complaint, OCR reviewed the ESY policies of the Baltimore City Public Schools to determine
whether the district violated Section 504 by failing to provide ESY services based on the individual
needs of the students. The district’s ESY policy required that ESY services must be provided to a
pupil if time required for recoupment exceeds 30 percent of the pupil’s learning rate. Learning rate is
defined as the amount of learning a pupil may achieve during a specified time frame. See Appendix
D for Baltimore City (MD) Public Schools (ESY) (OCR, 1986). The use of “30 percent of the
pupil’s learning rate” is a standard applicable to any disability or level of severity, and the relevant
time interval for evaluating recoupment capability will pertain to the individual pupil’s demonstrated
progress in a goal area. As a result, 1t is a more reasonable and appropriate standard for establishing

the individual ESY needs of each pupll

As a result of the above-mentioned holdings and OCR’s decision in Baltimore City, CFL
proposes language stating that ESY must be provided to a pupil where “regression of a skill or
acquired knowledge occurs following a break in instruction or services, and the time required to
recoup the skill or knowledge exceeds 30 percent of the pupil’s learning rate.”

Self-suffictency . .

The concept of self-sufficiency as it relates to ESY was adopted from the United States
Supreme Court case of Board of Education of the Hendrick Hudson School District v. Rowky. See Appendix
E. In Rowley, the Court established that the purpose of special education is to enable a child to
achieve a “reasonable degree of self-sufficiency.” The Court went on to define self-sufficiency as
personal independence and to establish that self-sufficiency is a necessary component of a free,
appropnate public education.

Because self-sufficiency 1s an integral part of a free, appropriate public education, CFL
proposes to include language stating that ESY services must be provided to a pupil where “services



are necessary to attain and maintain self-sufficiency.” This language is consistent with long-standing
state policy that ESY be provided for regression and recoupment consideration or the attainment
and maintenance of self-sufficiency as state at part 3525.2900, subpart 1, item G.

Subpart 4. Other factors to be considered.

Subp. 4. Other factors to be considered. In makine its determination of ESY needs, the IEP

team must consider the following factors: :

(1) The pupil’s progress and maintenance of skills during the regular school vear;
- (2) The pupil’s degree of impairment; ,

(3) The parent’s ability to provide an educational structure at home;

(4) The pupil’s rate of progress:

(5)_The pupil’s behavioral or physical problems;

(6) The availability of alternative resources;

(7) The pupil’s ability and need to interact with non-disabled peers:

(8) The areas of the pupil’s curriculum which need continuous attention; and

(9) The pupil’s vocational needs. ’

CFL proposes to include other factors to be considered in an ESY determination at subpart
4. These factors have been adopted from the Tenth Circuit Court of Appeals decision in Jofnson v
Indpendent School District No. 4, which established that “regression and recoupment is not the only
measure used to determune the necessity of [ESY].” The court stated:

“In addition to the degree of regression and the time necessary for recoupment, courts have
considered many factors important in their discussion of what constirutes an “appropriate” education
program under [IDEA *97]. These include the degree of impairment and the ability of the child’s
parents to provide the educational structure at home, the child’s rate of progress, his or her behavioral
and physical problems, the availability of alternative resources, the ability of the child to interact with
non-{disabled] children, the areas of the child’s curriculum which need continuous attention, and the
child’s vocational needs.... ” See Appendix F.

This amendment is necessary to bring the existing state standard up to date, and ensure
districts consider all of the factors that may impact a pupil’s needs in determining whether a pupil
requires ESY services i accordance with established standards.

As stated above, this language is necessary to assist school districts in complying with the
federal mandate to “ensure that extended school year services are available as necessary to provide
FAPE.” In addition, because the proposed language merely provides necessary guidance in
compliance with an existing federal mandate, and it is not a change in state policy, it should not have
a marked fiscal impact on school districts.

3525.1100 STATE AND DISTRICT RESPONSIBILITY FOR TOTAL SPECIAL
EDUCATION SYSTEM (FSES).

Minnesota Rules, part 3525.1100, subpart 2, item D is repealed by specific mandate of the
Legislature to “repeal Minnesota Rules, part 3525.1100, subpart 2, item D, on parent advisory
council as duplicative. .. .” See 1999 Minn. Laws, Ch. 123, § 20(3). The mandate for parent advisory
councils 1s clearly stated in state statute at Minnesota Statutes, § 125A.24, which states:



In order to increase the involvement of parents of children with disabilities in district policymaking
and decision making, school districts must have a special education advisory council thar is
incorporated in the district’s special education system plan.

(1) This advisory council may be established either for individual districts or in cooperation with other
districts who are members of the same special education cooperative. ,

(2) A district may set up this council as a subgroup of an existing board, council, or committee.

(3) At least half of the designated council members must be parents of students with a disability. The
number of members, frequency of meetings, and operational procedures are to"be locally determined.

CFL received a number of written and oral comments raising concern that if CFL adopted
this legislatively-mandated repeal, school districts would no longer be required to maintain parent
advisory councils. However, this concern is untenable because, as stated above, the mandate for
parent advisory councils remains. It is simply now governed by state statute rather than rule.

3525.1325 AUTISM SPECTRUM DISORDER

CFL proposes multiple technical edits to Minnesota Rules, part 3525.1325 to improve
format and clarify language. These technical edits are not substantive and will not alter the purpose
or effect of the existing rule. However, because this part was previously controversial, CFL felt it
necessary to include the following brief explanation of the proposed technical edits.

Subpart 1. Definition.

Subpart 1. Definition. “Autism spectrum disorders (ASD)” means a range of pervasive
developmental disorders, with onset in childhood, that adversely affect a pupil’s functioning
and result in the need for special education instruction and related services. ASD is a
disability category characterized by an uneven developmental profile and a pattern of
qualitative impairments in several areas of development , including social interaction,
communication, or the presence of restricted, repetitive, and stereotyped patterns of behavior,
interests, and activities;-with-enset-in-childhood Characteristics-ean These core features may
present themselves in a2 wide variety of combinations that range from mild to severe, as-well
as-in and the number of symptems behavioral indicators present;for-example may vary. ASD
may include Autistic Disorder, Childhood Autism, Atypical Autism, Pervasive Developmental
Disorder: Not Otherwise Specified, Asperger’s Disorder, or other related pervasive
developmental disorders. '

CEFL proposes to move the phrase “with onset in childhood” from its current place toward
the end of the existing definition and place it closer to the beginning of the definition to clarify what
the phrase modifies. CFL also proposes to delete references to the terms “characteristics” and
“symptoms” and replace them with “core features” and “behavioral indicators” respectively. This
technical change is necessary to ensure that the language is consistent with terms generally used in
the field and the terms used in the DSM-1V. See Appendix G. Finally, CFL proposes several minor
technical changes to the second, third and fourth sentences to improve the overall structure and
clarity of this language. All of the above-mentioned amendments are technical in nature and will not
alter the purpose or effect of the existing rule.

Subpart 3. Criteria.

Subp. 3. Criteria. The A multidisciplinary team shall determine thata pupil is eligible and in
need of special education instruction and related services if the pupil demenstratesa-patterns
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ef-behaviorconsistent-with meets the criteria in items A and

B. A determination of cllgxblhty must be supported by information collected from multiple
settings and sources.

A. An educational evaluation must address all three core features insubitems (1) to (3). Fer
eligibility purpeses;there The team must be-documented-evidenee document that the

stadent pupil demonstrates the-speeifie patterns of behavior described in at least two of these

subxtems one of Wthh must be subntcrn (l) %e—ehg&bd&yde&eam&eﬂ—must—be—suppeﬁed

The behavnoral decators ef—thes&eefe—feaa&es dcmonstratcd must be dtypical for the
pupil’s developmental level. Decumentation-of The team shall document behavioral
indicators sustinclude-the-use-of through at least two of these methods: structured
interviews with parents, autism checklists, communication and developmental rating scales,
functional behavior assessments, application of diagnostic criteria from the current
Diagnostic and Statistical Manual (DSM) informal and standardized evaluation instruments,
or intellectual testmg
(1) Qualitative impairment in social interaction, as documented by two or more behavioral
indicators, sueh-as for example: limited joint attention and limited use of facial expressions
directed toward others; does not show or bring things to others to indicate an interest in the
actxvxty, demonstrates dlfficultxcs in relating to people, objects, and events; a gross
xmpamnent in ability to make and keep friends; significant vulnerablhty and safety issues due
to social naivete; may appear to prefer isolated or solitary activities; misinterprets others’
behaviors and social cues. :

(2) Qualitative impairment in communication, as documented by one or more behavioral
indicators, such-as for example: not using finger to point or request, using others’ hand or
body as a tool; showing lack of spontaneous imitations or lack of varied imaginative play;
absences or delay of spoken language; limited understzmdmg and use of nonverbal
communication skills such as gestures, facial expressions, or voice tone; odd production of
speech including intonation, volume rhythm or rate; rcpetmve or idiosyncratic language or
inability to initiate or maintain a conversation when speech is present.

(3) Restricted, repetitive, or stereotyped patterns of behavior, interests, and activities, as
documented by one or more behavioral indicators, such-as for example: insistence on
following routines or rituals; dernonstratmg distress or resistance to changes in activity;
repetitive hand or finger mannerisms; lack of true imaginative play versus reenactment;
overreaction or underreaction to sensory stimuli; rigid or rule-bound thinking; an intense
focused preoccupation with a limited range of play, interests, or conversation topics.

B. The team shall verify document and summarize in an evaluation report that an ASD

adversely affects a pupil’s pfeseﬂt—}evel—ef performance and that the pupil is in need of special

cducatxon mstructlon and relatcd services. s

(1) Thean cvaluationmust—ideﬂafry of the pupxl s present lcvels of pcrformance and
educational needs in each of the core features identified by the team in item A. In addition,

the evaluation-process-must-give-consideration-te tearn must consider all other areas of
education concem eeas*s%eﬂ{—vv%h{be—nép—pmees& related to the suspected dxsabxhty,
(2) Fhe instruct ' -
evaluationand Observanons of t_he pupil in two dxfferent settmgs, on two dxffercnt days» and
(3) A developmentalhistory-which summarizes summary of the pupil’s developmental ~
information history and behavior patterns.

Subp. 4. Team membership. The team determining eligibility and educational programming
must mnclude at least one professmnal thh experlence and expcmse in the area of ASDsmust

complex1ty of thxs dlsablhty and the spccxahzed intervention rnethods Thc tcam must
include a school professional knowledgeable of the range of possible special education
eligibility criteria.

Subp. 5. Implementation. Pupils with various educational profiles and related clinical

diagnosis may be-included-as-eligible tf they meet the criteria of ASD under subpart 3.

However, a clinical or medical diagnosis is not requiredfor a pupil to be eligible for special



education services, and even with a chmcal or medical diagnosis, a pupil must meet the

crltena m subpart 3to be chgxblc Due{&é;e—vﬂde#aﬁﬁ&e&m—ehameéeﬁmg—ané-ﬁeed&

CFL proposes several edits to the first paragraph of subpart 3 to improve format and to
create a structural parallel between this and other disability categories in Chapter 3525. CFL also
proposes to delete several phrases throughout items A and B and replace them with more precise
language to improve the clanty of the rule. Finally, CFL proposes to delete the last two sentences of
subpart 5 and replace them with the more concise phrase “and even with a clinical or medical
diagnosis, a pupil must meet the criteria in subpart 3 to be eligible.” These technical edits are
necessary to reduce excessive wordiness and improve clarity.

3525.1329 EMOTIONAL AND BEHAVIORAL DISORDERS.

Minnesota Rule, part 3525.1329 is amended according to the specific mandate of the
Legislature to “amend the eligibility criteria for emotional or behavior disorders so that the standards’
reflect severe emotional disorder and professional standards....” 1999 Minn. Laws, Ch. 123, § 20(4).

In September of 1999, CFL convened the EBD Criteria Task Force to review the existing
definition and criteria for emotional or behavioral disorders at Minnesota Rules, part 3525.1329 and
make recommendations to the commussioner. See Appendix H for a list of EBD Criteria Task Force
members. The Task Force met on multiple occasions in 1999 and 2000 to address the identification
and needs of pupils with EBD. The proposed rule and related justification as detailed below reflects
the recommendations of the EBD Criteria Task Force.

Subpart 1. Definition

Subpart 1. Definition. "Emotional er and behavioral dxsordcm means an established pattern
eharacterized-by of one or more of the followmcvbe}mwefeluseefs emotional and behavioral

responses:
Al < i ¥ 1 tors withdrawal, anxiety, depression, problems with

mood, or fee]ings of self-worth;

wde—nmed—swmgs-ﬂf :
GCseverely disordered thought processes manifested-by with unusual behavior patterns; and
atyplcal commumcatxon styles;and-distorted-interpersonal relationships:

lude child bt . o

factors: ; or

C. ageression, hyperactivity, or unpulsivity.

The emotional and behavioral responses must adversely affect educational or
developmental performance, including intrapersonal, academic, vocational, or social skills; be




significantly different from appropriate age, cultural, or ethnic norms; and be more than
temporary, expected responses to stressful events in the environment. The emotional and
behavioral responses must be exhibited in at least three different settings, two of which must
be educational environments. The responses must not be primarily the result of intellectual,
sensory, or acute or chronic physical health conditions.

In conducting its review, the EBD Criteria Task Force determined that pupils have often
been identified as having EBD and in need of special education and related-services on the basis of
behavioral 1ssues without a consideration of emotional issues that may manifest themselves in the
form of behavior. As 2 result, CFL now proposes to change the title of this disability category from

“emotional or behavioral disorders” to “emotional and behavioral disorders.” CFL also proposes to
reorganize the characteristics of EBD as defined in items A, B, and C to emphasize the emotional
component of EBD. Specifically, CFL proposes to move the behaworal responses defined in the
existing rule at item A to item C, and place the emotional responses defined in the existing rule at
items B and C to more prominent positions in items A and B, respectively. These amendments are
necessary to ensure that school districts appropriately consider both the emotional and behavioral
components when identifying and serving pupils with emotional and behavioral disorders.

CFL proposes to delete the term “severely” from the characteristics described in items A, B,
and C. This term is unnecessary because “severely” was removed from the federal definition of
emotional disturbances at 34 CF.R. § 300.7(c)(4). In addition, it is not necessary to establish the
level of impairment required in the definition because that level is clearly established in the proposed
crterta. CFL also proposes multiple amendments to the characteristics themselves to simplify the
language and to more accurately identify the pupils who may have EBD. Speaﬁcal}y CFL proposes
to delete the phrase “general pervasive unhappiness... or wide mood swings” and replace it with the
broader phrase “problems with mood, or feelings of self-worth,” and CFL proposes to add
“hyperactivity” to the list of characteristics. These amendments are necessary for CFL to assist the -
field in a clear understanding of the characteristics of EBD and the types of behavior a pupil with
EBD may exhibit.

CFL proposes to place the phrase, “These emotional and behavioral responses must
adversely affect education or developmental performance, ” in a more prominent place in the
_ definition. This amendment is necessary to emphasize that a pupil may not be identified as EBD
solely on the basis of behavior. Rather, the pupil must exhibit a pattern of behavior reflecting one or
more of the areas as defined in items A, B, and C, and the pattern of behavior must impact the
pupil’s educational or developmental performance.

CFL also proposes to add the following to the definttion of EBD: “The emotional and
behavioral responses... must be significantly different from appropriate age, cultural or ethnic
norms; and must be more than temporary, expected responses to stressful events in the
environment. The emational and behavioral responses must be consistently exhibited in at least
three different settings, two of which must be educational environments. The responses must not be
primarily the result of intellectual, sensory, or acute or chronic physical health conditions.” These
amendments are consistent with federal regulation at 34 CFR. § 300.7(c)(4) and are necessary to
ensure that school districts do not deem a pupil’s emotional and behavioral responses as :
inapproprate without considering the pupils age, cultural background, or other conditions.




Finally, CFL proposes to delete the sentence “This category may include children or youth
with schizophrenic disorders, affective disorders, anxiety disorders, or other sustained disorders of
conduct or adjustment... ” to simplify the definition. Any pupil who meets the critena for EBD will
be eligible for special education regardless of whether the pupil suffers from any of the listed
disorders. As a result, the deleted language only serves as unnecessary elaboration of the rule.

Subpart 2a. Criteria. ) , -

CFL proposes to delete the éxisting criteria for EBD at subpart 2 and replace it with new
criteria at subpart 2a.

Subp. 2a. Criteria. A pupil is eligible and in need of special education and related services for
an and behavioral disorder when the pupil meets the criteria in items A to D.
A. A pupil must demonstrate an established pattern of emotional and behavioral responses
that is described in at least one of the following subitems and which represents a sienificant
difference from peers:
(1) withdrawn or anxious behaviors, pervasive unhappiness, depressmn, or severe problems
with mood or feelings of self-worth defined by behaviors, for example: isolating self from
_peers; displaying intense fears or school refusal; overlyperfectionistic; failing to express
emotion; displaying a pervasive sad disposition; developingiphysicallsymptoms related to
worTy or stress; or changes in eating or sleeping patterns;
(2) disordered thought processes manifested by unusual behavior patterns, atypical
communication styles, or distorted interpersonal relationships, for example: reality distortion
- beyond normal developmental fantasy and play or talk; inappropriate laughter, crying,
sounds, or language; self-mutilation or developmentally inappropriate self-stimulation; rigid,
ritualistic patterning; perseveration or obsession with specific objects; overly affectionate
- behavior towards unfamiliar persons; or hallucinating or delusions of grandeur; or
(3) aggressive, hyperactive, or impulsive behaviors that are developmentally inappropriate, for
example physically or verbally abusive behaviors; impulsive or violent, destructive, or
intimidating behaviors; or behaviors that are threatening to others or excessively antagonistic.
The pattern must not be the result of cultural factors, and must be based on evaluation
data which/may Jnclude a diagnosis of mental disorder by a licensed mental health
Qrofcssionﬂ::/
B. The pupil’s pattern of emotional and behavioral responses adversely affects educational
performance and results in:
(1) an inability to demonstrate satisfactory social competence that is significantly different
from appropriate age, cultural, or ethnic norms; or
(2) _a pattern of unsatisfactory educational progress that is not the result of the pupil’s
intellectual, sensory, physical health, cultural, or linguistic factors; illegal chemical use;
autism spectrum disorders under part 3525.1325; or inconsistent educational programming.
C. The combined results of prior documented interventions and the evaluation data for each
pupil must establish significant impairments in one or more of the following areas:
intrapersonal, academic, or vocational or social skills. The data must document that the
impairment:
(1) severely interferes with the pupil’s or other students’ educational performance;
(2) 1s consistently exhibited by occurrences in at least three different settings, including two
educational environments, one of which is the classroom except for children not yet enrolled
in kindergarten, and either the home, childcare, or community settings; and
(3) has been occurring throughout 2 minimum of six months, or in the case of well-
documented, sudden onset of a serious mental health disorder diagnosed by a licensed
mental health professional.

Item A. At subpart 2a, item A, CFL proposes to add the phrase “which represents a
sigmficant difference from peers, is not the result of cultural factors, and 1s based on evaluation data




which may include a diagnosis of mental disorder.by a licensed mental health professional.” The
existing criteria do not give sufficient guidance to the field on what factors must be considered in an
appropriate evaluation, and the existing rule does not emphasize the important part a medical
diagnosis may play in identifying a pupil with EBD. As a result, it is necessary to include language
clanifying these factors. :

CFL also proposes to reorganize the characteristics of EBD as defiped in item A, subitems
1, 2,and 3 to emphasize the emotional component of EBD. Specifically, CFL proposes to move the
behavioral responses defined in the existing rule from subitem 1 to subitemn 3, and CFL proposes to
place the emotional responses defined in the existing rule from subitems 2 and 3 to more prominent
positions in subitems 1 and 2, respectively. These amendments are necessary to ensure that school -
districts appropriately consider both the emotional and behavioral components when identifying and
serving pupils with emotional and behavioral disorders.

Item B. CFL proposes several technical edits to the existing language at item B, subitem 1.
For example, CFL proposes to delete the phrase “a pattern of inability to build or maintain
satisfactory interpersonal relations with peers, parents, teachers, and other significant adults
necessary to the learning process” from the existing rule and replace it with “an inability to show
satisfactory social competence that is significantly different from appropriate age, cultural, and
ethnic norms.” The proposed language 1s clearer and more generally used in the field. CFL also
proposes simpler language to define the exclusionary factors as outlined in item B, subitem 2. These
amendments are necessary to ensure that school districts clearly understand the criteria and do not
misidentify pupils as having EBD when the pupil demonstrates emotional and behavioral responses
that may be appropriate for the pupil’s age or cultural or ethnic norms.

Item C. CFL proposes to delete the sentence “This finding must be supported by data from
two or more of the following procedures... ” in the existing rule at item C as duplicative. CFL
proposes to clearly state the appropriate evaluation procedures in subpart 3, item A. As a result, it is
not necessary to restate it here.

Subpart 3. Evaluation.

CFL proposes to separate the evaluation requirements stated in subpart 2, itemns D and E in
the existing rule and place them in a new subpart 3.

Subp. 3. Evaluation.

A. The evaluation findings in subpart 2a must be supported by current or existing data from:
(1) clinically significant scores on standardized, nationallynormed behavior rating scales;
(2)_individually administered, standardized, nationallynormed tests of intellectual ability and
academic achievement; -

(3) three systematic observations in the classroom or other learning environment;

(4) record review; "

{(5) interviews with parent, pupil, teacher;

{6) health history review procedures; and

(7)_a mental health screening.

The evaluation may include data from vocational skills measures; personality measures;
self-report scales; adaptive behavior rating scales; communication measures; diaegnostic
assessment and mental health evaluation reviews; environmental,socio-cultural, and ethnic
information reviews; a functional behavioral assessment: gross and fine motor and sensory
motor measures; or chemical health assessments.




B. Children not yet enrolled in kindergarten are eligible for special education and related
services if they meet the criteria listed in subpart 2a, items A, B, and C, subitem (2) and (3).
The evaluation process must show developmentally significant impairments in self-care,
social relations, or social or emotional erowth, and must include: two or more systematic
observations, one in the home; case history, including medical, cultural, and developmental
information; information on the pupil’s cognitive ability, social skills, and communication
abilities; standardized and informal interviews, including teacher, parent, caregiver, or
childcare provider; or standardized adaptive behavior scales.

-

Item A. CFL proposes to renumber subpart 2, item D as subpart 3, item A and make the
necessary elements of an appropriate educational evaluation more prescriptive. The proposed
amendments are intentionally expansive and more prescriptive than the existing rule to assist the
field in prevenung the misidentification of pupils.

Item B. CFL proposes to renumber subpart 2, item E as subpart 3, item B and to remove
duplicative language and to more clearly prescribe how early childhood pupils must be identified
under this disability category. The proposed language is very similar to the existing language.

The amendments and technical changes described above are necessary to ensure that pupils
with EBD are appropriately evaluated and identified in accordance with professional standards. The
EBD Criteria Task Force felt it necessary to provide more guidance to the field as a result of the
possible overemphasis on behavior factors with little or no consideration of emotional issues a pupil
may be facing. The proposed rule will assist the field in the appropnate identification of pupils
suspected of having EBD, and it will prevent the misidentification of pupils with behavioral issues
that may be attributed to factors not related to an emotional and behavioral disorder.

CFL does not anticipate an increase in the number of pupils appropnately identified under
the proposed criteria for EBD because the increased clarity and specificity of the proposed rule will
assist districts in more accurately identifying pupils with needs in this area. As a result, the critena
itself should not have a fiscal impact. However, because of the added clanity and specificity in the
proposed rule, some school districts may expect additional costs related to the evaluation of pupils.
Further, the EBD Criteria Task Force determined each of the proposed amendments to this part are
essential to ensure that pupils are appropriately identified under this eligibility category. As a result,
less costly and less intrusive methods for the appropriate evaluation of a pupil who may be eligible
for special education and related services under this disability category do not exist. '

3525.1333 EINTA ] MIE-D-MODERATE
DEVELOPMENTAL NITIVE DISABILITIES.

Minnesota Rules, part 3525.1333 is amended by the specific mandate of the Legislature to
“amend Minnesota Rules, part 3525.1333, to revise eligibility for cognitive impairment to reflect
“professional standards... .” See 1999 Minn. Laws, Chapter 123, § 19(11). This part was slated for
revision through the expedited rulemaking process, and due to public feedback, it was removed
from the expedited process. As a result, this part will now be addressed here.

Over the past several years, two groups have studied the existing criteria for mentally
impaired: mild-moderate/ moderate-severe: Task Force II (1995) and the Criteria Task Force (2000).
See Appendix I for the written report of Task Force Il and Appendix J for a list of Critena Task




Force members. The Criteria Task Force did not release a formal report, but it considered the
recommendations of Task Force II, current federal law and regulation, and current professional
standards in conducting its review and developing its recommendation. Please note, although the
recommendations of the Criteria Task Force may impact the number of pupils determined to be
eligible for special education and related services under this disability category, the Criteria Task
Force did not intend to develop recommendations that would increase or decrease the number of
eligible pupils. Rather, these recommendations are based on state and federal law and professional
standards, and any impact on the number of eligible pupils is incidental to changes in these
standards. CFL adopted the recommendations of the Cntena Task Force and now proposes the
following amendments to part 3525.1333.

Subpart 1. Definition.

Subpartl Defimtxon D

Developmcntal cognmve dlsabxlltv (DCD) means a condltxon that results in mtcllectual
functioning significantly below average and is associated with concurrent deficits in-
adaptive behavior that require special education and may require related services. DCD
does not include conditions primarily due to a sensory or physical impairment, traumatic
brain injury, autism spectrum disorders, severe multiple impairments, cultural influences,
or inconsistent educational programming.

CFL proposes several amendments to the title and definition of this disability category at
subpart 1. First, CFL proposes to change the title from “Mentally Impaired: mild-moderate/
moderate-severe” to “Developmental Cognitive Disability (DCD).” The proposed title 1s the result
of the recommendations of both Task Force II and the Criteria Task Force. Specifically, it 1s
generally accepted in the field that the title “Mentally Impaired” may be offensive and does not
approprnately describe the disability area. As a result, in 1995 Task Force Il recommended that the
uitle be changed to “Cognitive Impairment.” The Criteria Task Force agreed with this, but further
recommended that the term “impairment” be replaced with “disability” to make the title more
consistent with other disability categories. The Criteria Task Force also recommended that the term
“developmental” be added to the title so the proposed title, “Developmental Cognitive Disability,”
would reflect a balance of both the intellectual functioning and adaptive behavior components of
the criteria. Specifically, the term “Developmental Disability” represents the adaptive behavior
component, and the term “Cognitive Disability” represents the intellectual functioning component.

In forming its recommendation, the Criteria Task Force also considered the impact the title
may have on teacher licensure and interagency services. Specifically, a teacher serving MMMI and
MSMI pupils must hold a teaching license under the category of “Developmental Disability,” and
Developmental Cognitive Disability 1s a smaller subset of Developmental Disability. In addition,
pupils found eligible urtder this dJsablhty category are often served by interagency service providers
outside the school district, and the term “developmental disability” is commonly used for county-
and community-based services for these pupils. As a result, the Criteria Task Force felt it necessary
that the proposed title be consistent with this term.

For the reasons described above, CFL now proposes to change the title from “Mentally
Impaired: Mild Moderate/Moderate Severe” to “Developmental Cogmtive Disability.”



The proposed definition does not greatly alter the purpose or effect of the old definition nor -
does it stray from the federal definition of “mental retardation” at 34 C.FR. § 300.7(c)(6), which

states: : :

Mental retardation means significantly subaverage general intellectual functioning, existing
concurrently with deficits in adaptive behavior and manifested during the developmental penod, that
adversely affects a child’s educational performance.

CFL proposes other amendments to the definition. First, CFL proposes to replace the
phrase “significantly subaverage general intellectual functioning” with the phrase “intellectual
functioning significantly below average” to make the proposed definition consistent with commonly
used measurements and to eliminate the negative connotation inherent in as the existing language.

Second, CFL proposes to include a final sentence detailing six factors that may exciude a
pupil from eligibility under DCD and refer them to other disability categories that may be more -
appropriate to the pupil’s individual needs. CFL proposes to include the first four factors, sensory or
physical impairment, traumatic brain injury, autism spectrum disorders, and multiple impairments,
because each of these disabilities may impact general intellectual functioning and adaptive behavior.
If a pupil has a documented disability in one of these four areas, one would have to determine if the
pupil demonstrates a deficit in general intellectual functioning and adaptive behavior as a result of
the documented disability or because of a DCD. For example, if a pupil has a documented
Traumatic Brain Injury and demonstrates below average general intellectual functioning, the team
must determine whether the deficit is the result of the TBI. If the deficit in general intellectual
functioning is the result of the TBI, that would be the pupil’s primary disability and it would not be
necessary to further evaluate the pupil’s needs under DCD. CFL proposes to include the final two
factors, cultural influences or inconsistent education programming, because these factors are
consistent with the federal regulations at 34 C.FR. § 300.534(2)(b)(1), which states:

A child may not be determined eligible under this part if the determinant factor for that eligibility
determination is lack of instruction in reading or math; or limited English proficiency.

Further, cultural influences and inconsistent educational programming clearly impact performance
on output based measures such as general intellectual functioning or adaptive behavior measures. As
a result, it is necessary to consider these things when conducting an educational evaluation.

The proposed amendments described above are necessary to improve the language and
form of the definition of Developmental Cognitive Disabilities.

Subp. 2. Criteria.

CFL proposes.to delete much of subpart 2 and all of subpart 3 in the existing rule, and
replace them with language establishing the eligibility criteria for pupils with Developmental
Cognitive Disabilities: Moderate Range (DCD:M) and pupils with Developmental Cognitive
Disabilities: Severe Range (DCD:S).

Subp. 2. Criteria formild-mederate. The team shall determine that a pupil is eligible as
having ssild-mederate-mentalimpairment DCD and is in need of special education

instruction and serviee may require related services if the pupil meets the criteria in items

Aand B.




The first paragraph of the proposed criteria at subpart 2 does not contain amendments bevond the
technical changes necessary to insert the proposed title of this disability critena.

Item A.

A. The pupil demonstrates below .average adaptive behavior across multiple environments
which must include school and home, and community, if appropriate. For the purposes of
this item, “below average” means:
(1) _a composite score at or below the 15h percentxle on a nationally normed, technically
adequate measure of adaptive behavior; and
(2)_documentation of needs and level of support required, in at least four of thc seven
adaptive behavior domains, across multiple environments. Systematic observation and
parent input must be included as sources to document need and level of support. All of the
following adaptive behavior domains must be considered:
(a) daily living and independent living skills;
(b) social and interpersonal skills:
{c) communication skills;
{d) academic skills:
(e) recreation and leisure skills;
(f) community participation skills; and
( g) work and work-related skills.

Other sources of documentation may include checklists; classroom or work samples;
interviews; criterion-referenced measures; educational history; medical history; or pupil

self-report.

Item A represents the adaptive behavior component of the DCD criteria, and CFL proposés
significant changes in this area. Each proposed amendment will be addressed in turn.

In the first paragraph of item A , CFL proposes to include the statement, “The pupil
demonstrates below average adaptive behavior across multiple environments which must include
school and home, and community, if appropriate.” This amendment is not a signiﬁcam change from
the existing rule which requires that the pupil’s adaptive behavior be evaluated in “school and home
or community.” However, the amendment is necessary for clarity. CFL also proposes to split the
adaptive behavior criteria component into two elements. Subitem 1 addresses the level of
significance in adaptive behavior deﬁcxts and subitem 2 addresses the functional impact of the
adaptive behavior deficits.

Subitem 1. CFL proposes to include new language at subitem 1 requiring that the level of
significance in adaptive behavior deficits be measured by “a composite score at or below the 15"
percentile on a nationally normed, techmcal}y adequate measure of adaptive behavior.” This 1s a
Change from the existing rule which requires that the level of significance be measured by pupil

“performance at or below the 15" percentile” on four adaptive behavior subscales. The use of a
composite score 1s necessary to align the evaluation requirements with the common components
found on the tools used to evaluate adapted behaviors, such as the Scales of Independent Behavior-
Revised (SIB-R). See Appendix K for a description of the SIB-R. CFL does not anticipate that this
amendment will impact the number of pupils who will be eligible under this disability category.

Subitem 2. CFL proposes to address the functional impact of the adaptive behavior deficits
by requiring “documentation of needs, including level of support required, in at least four of the
seven adaptlve behavior domains...” at subitem 2. The proposed language 1s consistent with current
practices in the fields of mental retardation, intellectual disabilities, and developmental disabilities.



For example, the American Association on Mental Retardation (AAMR) elevated the importance of
defining level of support required in its current definition of mental retardation, which states: “With
appropriate Supports over a sustamed period, the life functioning of the person with mental
retardation will generally improve.” See Appendix L for a copy of the current definition of mental
retardation according to AAMR. See Appendix M for “An Evaluation of State Guidelines of Mental
Retardation: Focus on Definition and Classification Practices.” :

CFL also proposes to expand the number of behavior domains from four to seven to
provide school distriets some flexibility in meeting the individual adaptive behavior needs of pupils
and to ensure that the adaptive behavior domains are useful beyond eligibility determinations. While
the existing behavior domains, personal or independent functioning, personal or soctal functioning,
functional academic competencies, and vocational or occupational competencies, may address some
pupil’s adaptive behavior needs, they may not adequately parallel transition needs or classroom
curriculum for the purposes of program planning. The existing rule at part 3525.2900, subd. 4 states:

By grade nine or age 14, whichever comes first, the IEP plan shall address the pupil’s needs for
transition... . Areas of assessment and planning must be relevant to pupil’s needs and may include
work, recreation and leisure, home living, community participation, and post-secondary training and
learning opportunities.

In addition, the Special Education Functional Skills Alternate Assessment requires an evaluation of
student support needs in home living, recreation and leisure, community participation, jobs and
training, social skills, communication, and academics. See Appendlx N for a copy of the Special
Education Functional Skills Alternate Assessment.

CFL proposes to include many of the above-mentioned areas at subitem 2. Specifically, the
proposed rule requires that school districts consider daily living and independent living skills, social
and interpersonal skills, communication skills, academic skills, recreation and leisure skills,
community participation skills, and work and “work-related skills, and the pupil need only
demonstrate deficits in at least four of them. The proposed language 1s necessary to make any
information required through a special education evaluation useable in the classroom and useful for
other special education purposes, such as transition and program planning, ‘

Finally, under item A, CFL proposes to include a list of additional sources of information
that may be used to document a pupil’s needs in the adaptive behavior domains. The list is intended
to guide evaluation teams to suggested sources of information. It is not intended to create additional
evaluation requirements or require additional verification for the adaptive behavior composite score.

Item B.

B. The pupll df:monstrates sngnxf cantlysubfwefaae below average general mtellectual

measured by an mdxv1dually admmxstered natlonallvnormed test of mtellecrual abilitv. For
the purposes of this subitem, “significantly below average general intellectual functioning”

means:
(1) moderate range: two standard deviations below the mean, plus or minus one standzrd

error of measurement.




(2) severe range: three standard deviations below the mean, plus or minus one standard error
of measurement. ’

Significantly below average general intellectual functioning must be verified through a
written summary of results from at least two systematic observations with consideration for
culturally relevant information, medical and education histories, and one or more of the
following: supplemental tests of specific abilities; criterion referenced tests; alternative

- methods of intellectual assessment; clinical interviews with parents, including family
~ members, if appropriate; or observation and analysis of behavior across multlple
environments -

In item B, CFL proposes to delete existing language requiring that a pupil demonstrate

“significantly subaverage intellectual functioning as indicated by an mtelhgence quotient below 70
plus or minus 1 standard error of measurement on an intelligence test,” and replace it with a
requirement that the pupil demonstrate “below average general intellectual functioning that is
measure by an individually administered, nationally normed test of intellectual ability.” The proposed
amendment is necessary because an absolute number score may vary from test to test, but the level
of statistical signuficance as indicated in subitem 1 will not. The proposed amendment will create
commonality in the standards and still allow school districts some flexibility in determining which
measures they would Iike to use in meeting this requirement. Please note, “standard error of '
mieasurement” is not further defined in this part because the numerical value of an error of
measurement will vary based on the reliability of the chosen instrument and the age of the pupil.

Subitem 1. CFL proposes to delete all references to “mild-moderate” and “moderate-
severe” in the existing rule and replace them with references to developmental cognitive disability:
moderate range (DCD:M) or developmental cognitive disability: severe range (DCD:S) to more
accurately describe the population of pupils who may be eligible under this disability category. Pupils
eligible as DCD:M must demonstrate general intellectual functioning at two standard deviations
below average on an individually administrated, nationally normed test of intellectual ability. Because
97.73% of the population scores above this level, it is clear that this level of disability is-not mild.
Pupils eligible as DCD:S must demonstrate general intellectual functioning at three standard
deviations below average on an individually administered, nationally normed test of intellectual
ability.” Because only .13% of the population scores at this level, it is clear that this level of disability
is severe. CFL proposes to use “range” at each of these levels to more accurately reflect the variety
and diversity of individual needs of the pupils who fall between two and three standard deviations.

Subitem 2. CFL proposes language at subitem 2 which requires school districts to venfy the
existence of significantly below average general intellectual functioning through the use of systematic
observations with consideration for culturally relevant information, medical and education histones,
and other supporting information. The proposed language is consistent with current practices in the
field, and this requirement is necessary to assist in the elimination of bias in evaluation and to ensure
that school districts are considering all of these factors when conducting an educational evaluation.

CFL also proposes language requiring a team to consider at least one source of information
in addition to the observations described above. The additional sources listed in the proposed rule
are intended to provide the IEP team with flexibility in gathering information in evaluating the
pupil’s general intellectual functioning. The additional sources also create multiple sources of input,
including school psychologists, parents, and teachers.



The technical edits and substantive amendments proposed above are necessary to address
current practices in the field and new federal law and regulation, and to ensure that the criteria
parallels the evaluation tools available to the field.

CFL does not anticipate an increase in the number of pupils approprlately identified under
the proposed criteria for DCD because the general intellectual functxomng requirement and the level
of significance required for adaptive behavior are consistent with the existipg criteria. Further, the
increased clarity in the proposed criteria, particularly with respect to-pupils that may meet the criteria
in other, more appropriate disability areas, may reduce the number of pupils mappropnately
identified under DCD. However, because these pupils will continue to be identified as in need of
spectal education, CFL does not anticipate that the proposed criterta-will impact the number of
pupils recetving special education and services or the fiscal resources required to serve those pupils.

CFL received several comments regarding the existing and previously proposed critenia for
this disability category. Most of these comments were specific responses to the recommendations of
Task Force II and did not apply to the recommendations of the Critena Task Force. However, many
of the concerns raised were incorporated into the discussions of the Criteria Task Force. For
example, several commentors raised issues related to changing the IQ level and the “Addiional
eligibility option” recommended by Task Force II and the resulting increase of pupils eligible for
special education services. The Criteria Task Force considered these concerns and proceeded to
recommend that the IQ level remain at the same level. CFL also received comments regarding the
Task Force Il recommendation that the levels of mild-moderate and moderate-severe be removed
from the criteria. The Criteria Task Force considered this comment and determined that the levels
of severity were essential, and, although the levels have been renamed as “Moderate Range” and

“Severe Range,” the levels of severity remain in the proposed rule.

3525.1335 OTHER HEALTH IMPAIRED DISABILITY.

Minnesota Rhles, part 3525.1335 is amended by the specific mandate of the Legislature to
“amend Minnesota Rules, part 3525.1335, to revise eligibility for other health impaired to reflect
professional standards... .” See 1999 Minn. Laws, Ch. 123, § 19(12).

Over the past several years, three groups have reviewed the existing criteria for Other Health
Impaired: Task Force IT (1995), the Other Health Impaired Practitioners Task Force (1998-99), and
the Other Health Impaired Criteria Task Force (1999-2000).

In its 1995 report, Task Force II makes the following statement regarding the existing
criteria for OHI: “This rule also received a great deal of scrutiny and discussion because feedback
from the field indicated the present rule was highly confusing. The proposed changes eliminate
redundant provisions and reorganize the rule to more clearly state that a student is eligible with a
diagnosed health condition and either low achievement or other adverse education affects that are

caused by the health condition.” See Appendix L.

In 1998, the OHI Practitioners Task Force, made up of facilitators, coordinators, and
practitioners, was convened under the auspices of the state’s Physical/Other Health Impaired
Network to review the existing rule and the recommendations of Task Force II. See Appendix O for
a list of Practitioners Task Force members. In conducting its review, the Practitioners Task Force
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determined that the number of pupils identified as eligible for special education services under OHI
has increased at a rapid rate. See Appendix P. The increase may be the result musidentification of
pupils under OFI as a result of a lack of clarity in the criteria and a lack of expertise in the field.

First, the existing critenia lack clarity and the measurement requirements are subjective or
nonexistent. The lack of clarity is evident from anecdotal evidence mdxcatmg that IEP teams and
special education directors have frequently requested clarification of the exigting critenia. In addition,
the existing criteria do not clearly reflect the changing needs of the student population. For example,
the criteria do not address both chronic and acute health impairments, neuro-biological disabilities,
the increased number of medical diagnoses of pupils with Attention Deficit Disorder, or the new

federal definition of Other Health Impairments at 34 C.FR. § 300.7(c)(9).

Second, the increase in the number of pupils identified under this disability category may be
the result of a lack of experuse in the identification and evaluation of pupils who may be eligible for.
special education and related services under the disability category of Other Health Impaired.
Specifically, there is no teacher licensure in Minnesota for Other Health Impairments, and any
special educator “knowledgeable” of health disabilities can identify, evaluate, and provide services to
pupils in this disability category.

In accordance with 1999 Minnesota Laws, Chapter 123, § 19(12), the Practitioners Task
Force recommended multiple technical and substantive amendments to part 3525.1335 to CFL. CFL
then proposed amendments to part 3525.1335 through the expedited rulemaking process in 1999.
Throughout that process, CFL received a number of public comments requesting CFL to remove
part 3525.1335 from the expedited process. For example, a representative frorn PACER stated:

[B]ecause it is important that we view O}'H EBD, and Cognitive Impaument together to ensure that
children do not fall through the cracks, PACER recornmends that the OHI criteria be pulled from the
[expedited] rule changes.”

In response to this and other similar comments, CFL removed part 3525.1335 from the expedited
rulemaking process and convened the OHI Criteria Task Force to review the existing rule, the
recommendations of the Practitioners Task Force, and the public comments CFL received in
response to the proposed language. See Appendix Q for a list of OHI Criteria Task Force members
and the minutes of the OHI Cniteria Task Force meetings.

The OHI Criteria Task Force recommended several substantive and technical amendments
to make the criteria more clear, concise, and measurable. CFL has adopted the recommendations of
the OHI Criteria Task Force and now proposes the following amendments to part 3525.1335.

Subpart 1. Definition.

-~

Subpart 1. Definition. “Other health impaired disability” means having limited strength,
endurance, vitality or alertness, including a heightened or diminished alertness to
environmental stimuli, with respect to the educationalenvironment that is due toa broad
range of medically diagnosed chromc or acut : sical alth condxtlonsthat may advcrsely
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CFL proposes several technical and substantive edits to the definition at subpart 1. First,
CFL proposes to change the title from “Other Health Impaired” to “Other Health Disability
(OHD).” The OHI Criteria Task Force reported the receipt of feedback from the field indicating
that the term “disability” would add clarity to the title. As a result, CFL now proposes that the title
of this disability cntenia be “Other Health Disability.” \

Second, CFL proposes to add the phrase “having limited strength, endurance, vitality, or
alertness, mcludmg a hexghtened or diminished alertness to environmental stimuli, with respect to
the educational environment... ” to the existing definition to make it consistent with federal
regulation at 34 CFR. § 300.7(C) (9), which states:

Otbher health impairment means having limited strength, vitality or alertness, including a heightened
alertess to envuonmental stimuli, that results in limited alertness with respect to the ‘educational
environment.

Although it is not contained in the federal definition, CFL also proposes to add the
phrase “diminished alertness to environmental stimuli” to ensure that the criteria include
pupils with diagnosed physical health conditions or medical treatments that may impact the
pupil’s ability to attend school due to poor strength or endurance.

CFL proposes to add the term “physical” to modify “health conditions” in the phrase “due
to a broad range of medically diagnosed chronic or acute physical health conditions.” This
“amendment is necessary to differentiate between pupils who may be eligible for special education .
and related services as a result of a physical health condition and those who may be eligible as a -
result of a mental or emotional health condition. Pupils who suffer from mental or emotional health
conditions may be eligible for special education and related services under the criteria for Emotional

and Behavioral Disorders. Therefore, these pupils need not be served under OHD,

CFL also proposes to add the phrase “adversely affects a pupil’s educational performance”
to make the definition of OHD consistent with the definitions of other disability categones
throughout this chapter.

Subpart 2. Criteria.

Subpart 2. Criteria. The team shall determine that a pupil is eligible and in need of special
education instruction and services if the pupil meets the eritesien criteria in items A, andene
of the-eriteriain-item B, and C.

A. There is written and signed documentation by a licensed physician of a medically
diagnosed chronic or acute physical healthimpﬁmeﬂ{ condition. A diagnosis of Attention
Deficit Disorder/Attention Deficit Hyperactivity Disorder must include documentation that
DSM-IV criteria A through E have been met. This documentation must be provided by either
a licensed physician or a practitioner with appropriate clinical training and experience in

diagnosis. All documentation must be dated within the previous twelve months.
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In comparxson Wlth peers, the health condition adversely affects the pupil’s ability to

complete educational tasks within routine timelines as documented by three or more of the
following:

(1) excessive absenteeism linked to the physical health condition, for example
hospitalizations, medical treatments, surgeries, or illnesses;

(2) specialized health care procedures that are necessary during the school day;

(3) medications that adversely affect leamning and functioning in terms of comprehension,
memory, attention, or faticue;

(4) limited physical strength resulting in decreased capacity to perform school activities;
(5) limited endurance resulting in decreased stamina and decreased ability to maintain
performance; .

(6) heightened or diminished alertness resulting in impaired abilities, for example,
prioritizing environmental stimuli; maintaining focus; or sustaining effort or accuracy;

(7) impaired ability to manage and organize materials and complete classroom assigenments
within routine timelines; or

(8) impaired ability to follow directions or initiate and complete a task.

C. The health condition results in a pattern of unsatisfactory educational progreéss as
determined by a comprehensive evaluation documenting the required components of items A
and B above, The eligibility findings must be supported by current or existing data from
items (1) through (5):

(1) an individually administered, nationallynormed standardized evaluation of the pupil’s
academic performance;

(2) documented, systematic interviews conducted by a licensed special education teacher
with classroom teachers and the pupil’s parent or guardian;

(3) one or more documented, systematic observations in the classroom or othcr learning
environment by a licensed special education teacher;

(4) a review of the pupil’s health history, including the verification of a medical diagnosis of a
health condition; and

(5) records review.

The evaluation findings may include data from: individually administered, nationally
normed tests of intellectual ability; an interview with the pupil; information from the school
nurse or other individuals knowledgeable about the health condition of the pupil;
standardized, nationally normed behavior rating scales; gross and fine motor and sensory
motor measures; conununication measures; functional skills checklists; and environmental,
socio-cultural, and ethnic mfomlatlon reviews.

CFL proposes multiple technical edits and substantive amendments to the criteria for OHD
as described in subpart 2. Each edit and amendment will be addressed in turn.

Item A. First, CFL proposes to add several phrases to the first sentence in item A to clanify
that documentation of a medically diagnosed health condition is not sufficient unless it is “written
and signed” by a “licensed physician”. This technical edit is necessary to ensure that the rule is clear
as to what 1s required to appropriately document a diagnosed health condition. In addition, this
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technical edit is necessary to clarify that educators do not diagnose chronic or acute health
conditions because medical diagnosis is not within the scope of their training or practice.

Second, CFL proposes to add the phrase “chronic or acute physical” to modify “health
condigion” in the first sentence of item A. This amendment is necessary to differentiate berween
pupils who may be eligible for special education and related services as a result of a physical health
condition and those who may be eligible as a result of a mental or emotional health condition. As
described above, pupils who suffer from mental or emotional health conditions may be eligible for
special education and related services under the criteria for Emotional and Behavioral Disorders. As
a result, these pupils need not be served under the disability category of OHD.

Third, CFL proposes to add the following sentences to item A: “A diagnosis of Attention
Deficit Disorder/Attention Deficit Hyperactivity Disorder (ADD/ADHD) must include ‘
documentation that DSM-IV criteria A through E have been met. This documentation must be
provided by a licensed physician or a practitioner authorized to administer the DSM-IV.” This
amendment is necessary to respond to concerns in the medical and educational communities
regarding the number of pupils diagnosed as ADD/ADHD without the benefit of a comprehensive
medical evaluation. Specifically, many children present issues similar to ADD/ADHD due to other
diagnosed or undiagnosed conditions. In addition, according to the American Academy of Pediatrics
Diagnosis and Evaluation of the Child with ADHD, as many as one third of pupils diagnosed with
ADHD also have a co-existing condition. See AppendixR. CFL now proposes to amend item A to
require that all diagnoses of ADD and ADHD include documentation that the critenia in the most
current Diagnostic and Statistical Measure (DSM) have been met to ensure that physicians and other
medical practitioners-eliminate other diagnosed or undiagnosed conditions and co-existing
conditions before reaching a dlagnosxs of ADD/ADHD. See Appendix S for a copy of the DSM-IV
criteria for ADD/ADHD.

Finally, CFL proposes to add the sentence “All documentation must be dated within the
previous twelve months” to item A. This amendment is necessary to ensure that the evaluation team
is using only current data when determining if a pupil may be eligible for special education and
related services under OHD.

CFL recerved a number of public comments regarding the proposed language at Item A. For
example, in a Wntten comment, a representative of the School Nurse Organization of Minnesota
stated:

“The proposed Minnesota rule change appears to be sxgmﬁcantly more restrictive than the Code of
[Federal] Regulations by requiring documentation and signature from a licensed physician... . Many
children in the state of Minnesota utilize certified nurse practitioners as their primary care provxder
Requiring documentation and signature of a licensed physician may interfere with the mandate 1o
provide a Free and Appropriate Public Education (FAPE) Many families may incur additional costs
because their insurance may not pay for addirional visits needed to obtain physician documentation
and signature.”

The commentor recommended that CFL adopt a rule that would allow certified nurse practutioners
to diagnose a pupil’s health condition.

According to the OHI Critenia Task Force, nearly every state requires that the health
condition be diagnosed by a licensed physician in order for a pupil to be evaluated for educational



need under this disability category. In addition, the OHI Criteria Task Force felt it was very
important to require the diagnosis to be made by a licensed physician because licensed physxcxans
have a broad scope of practice while certified nurse practitioners have a much smaller scope of
practice. As a result of the above ﬁndmgs, CFL maintains its proposal that m order to be eligible for
special education and related services under OHD; the pupil must have written and signed

~ documentation by a licensed physician of a medically diagnosed chironic or acute health condmon

In a comment regardmg the proposed language addressmg the dlagnosxs of ADD/ADHD,

one commentor stated

“While no one disputes the needs of children who have either chronic of acute medical conditions

. that confirm the need for special education services, there is concern that the proposed language will
open the flood gates for students with Attention Deficit Disorder or Attention Deficit Hyperactive
Disorder who have been receiving 504 services.”

“The proposed language is based on the federal regulations at 34 C.FR. § 300.7(c)(9), which
states that Other Health Impairments may include a number of physical health conditions including
attention deficit disorder or attention deficit hyperactivity disorder. As a result, it is reasonable for
CFL to include ADD/ADHD as one of the health conditions that may potentially lead to a
determination of eligibility under OHD.

In a comment regarding CFL’s decision to omit a list of possible health conditions in the
proposed rule, one commentor stated:

“[34 CFR. §]300.7(c)(9) lists specific health conditions such as asthma, attention deficit hyperactivity
disorder, diabetes, epilepsy, a heart condition, hemophilia, lead poisoning, leukemia, nephritis,
rheumatic fever, and sickle cell anemia. The state propose rule is silent on this.”

Another commentor asked why Fetal Alcohol Syndrome/Fetal Alcohol Effects are not included in
the criteria for OHD, and yet another commentor requested that ADD/ADHD be not only listed
but clearly defined in the deﬁmmon of OHD.

The OHI Criteria Task Force and CFL agree that it 1s best to leave a list of health conditions
out of the rule because it would be impractical to include every possible condition that may lead to a
determination of eligibility under OHD, and any list provided may be perceived as exclusive and,
pupils with health conditions not listed may not be appropriately served. In addition, a
determination of eligibility must be based on two factors: (1) the existence of a medically diagnosed
health condition, and (2) evidence that the health condition adversely affects the pupil’s educational
performance As a result, including a list of possible health conditions would not serve to benefit the
field in 1dentifying or evaluating pupils. As discussed above, CFL does propose to include specific
language dealing with ADD/ADHD, but only to ensure that a pupﬂ with ADD/ADHD is properly

diagnosed.

Item B. CFL proposes to delete all of item B in the existing rule and replace it with clearer,
simplified criteria for OHD. For example, CFL proposes to include the sentence “In companison
with peers, the health condition adversely affects the pupil’s ability to complete educational task
within routine timelines as documented by three or more of the following... ” at the beginning of
item B. This amendment is necessary to define how the diagnosed health condition adversely affects



a pupil’s educational performance in both learning and functioning and to clanfy what 1s required to
support the determination that a pupil’s ability has been impaired.

CFL also proposes to amend item B to include eight subitems defining presenting problems
that may adversely affect a pupil’s ability to perform educational tasks within routine timelines. The
existing rule includes many of these presenting problems, but the proposed language clarifies that
three or more of these presenting problems must be documented and direstly linked to the pupil’s
diagnosed health condition for the pupﬂ to be eligible for special education and related services
under this disability category.

CFL received one comment specific to the presenting problems in item B. The commentor
stated that some of the presenting problems were too vague to be useful and some were too similar
to others. CFL feels this comment is untenable because each of the eight presenting problems listed
reflect different skills. For example, subitem 6, “heightened or diminished alertness” impacts a
pupil’s ability to focus, sustain effort, or participate in classroom activities. Subitem 7 addresses the
issue of organization. Finally, subltem 8 addresses the pupil’s ability to work independently.

Item C. CFL proposes to include item C to clanfy what data must be used to support a
determination of eligibility under OHD. The existing rule does not require a determination of
eligibility to be supported by comprehensive data of any kind, and as a result, the existing rule does
not provide approprnate guidance to the field.

The proposed rule outlines five sources of data that must be used to demonstrate that a
pupil’s health condition results in a pattern of unsatisfactory educational progress. Specifically,
subitem 1 requires that the school district conduct an individually administered, nationally normed
standardized evaluation of the pupil’s academic performance. This data is necessary to document a
pupil’s academic achievement. Further, the proposed language allows an evaluation team to make a
determination based on the pupil’s present levels of performance and not based on a discrepancy
between achievement and ability as the existing rule requires. Subitem 2 requires documnented,
systematic interviews conducted by a licensed special education teacher with classroom teachers and
the pupil’s parent or guardian. This data is necessary to document daily educational progress and
patterns of learning by persons familiar with the pupil’s day to day functioning. Subitem 3 requires -
one or more documented, systematic observations in the classroom or other learning environment
by a licensed special education teacher. This data is necessary to ensure that the evaluation team
considers the observations and findings of a practitioner with special education knowledge and an
understanding of health disabiliies and how the disabilities may impact a pupil’s ability to learn and
function. Subitemn 4 requires a review of the pupil’s health history, mcluding the verification of a
medical diagnosis of a health condition. This data is necessary to ensure that the team is able to
understand the scope and severity of a pupil’s health condition and how the condition may impact
the pupil’s educational performance. Subitem 5 requires a review of the pupil’s educational records.
This data is necessary to ensure that the evaluation team considers the pupil’s past educational
performance, attendance, test scores, and report cards prior to the pupil’s referral for a special
education evaluation.

CFL also proposes to include eight other sources of data at Item C that may be used to
further support a determination of eligibility under the disability category of OHD. This amendment
1s necessary to allow the field flexibility in determining whether further sources of data are necessary .
to support a determunation of eligibility under OHD. Thus flexibility 1s necessary to allow school



districts to appropnately evaluate a diverse population of pupils with a variety of educational needs.-
For example, if a pupil is ADHD, the evaluation team may want to use a behavior rating scale in
determining the pupil’s needs. However, the behavior rating scales may not be useful in determining
the needs of a pupil with cancer or a heart condition, but information from the school nurse may be
imperative to properly evaluating a pupil with one of these conditions. These eight other sources of
data are optlonal and need only be used if the evaluatuon team determmes it 1s necessary to consider
sources of data in addition to those required above. -

CFL does not-anticipate an increase in the number of pupils appropriately identified under
the proposed criteria for OHD because the proposed language does not substarmvely alter the
purpose or intent of the existing criteria. However, because the proposed criteriais more clear than
the existing criteria, and it requires a more complete documentation for ADD/ADHD, CFL
anticipates the number of pupils inappropriately identified will be reduced. As a result, the proposed
criteria may reduce the number of pupils receiving special education and related services under
OHD and the fiscal resources required to serve those pupils. At the same time, because the
proposed criteria requires the IEP team to complete a more comprehensive evaluamon, school
districts may require more resources to appropriately evaluate pupxls under OHD. Further, because
this more complete documentation is essential to the appropriate identification of pupils who are
eligible for special education and related services under this disability category, less costly or less
intrusive methods for making appropriate eligibility determinations do not exist.

3525.1510  PERSONNEL VARIANCES.

CFL proposes to repeal part 3525.1510 governing personnel vartances as duplicative of state
rule. Specifically, Minnesota Rules, part 8710.1400, which states, in part:

Subpart 1. Authonity to issue personnel variances. The Board of Teaching hereby authorizes the
issuance of personnel variances which permit a teacher to teach in related subjects or fields for which
such teacher is not currently licensed. The designated administrator of a local school district or charter
school may request the Board of Teaching to issue a personnel variance which permits a teacherto
teach subjects or fields for which that teacher is not currenty hcensed. i
Subp. 2. Criteria for issuance. A personnel variance authonzed by subpart 1 shall be issued to the
designated administrator of a school district or charter school if the following conditions are met:

A. the designatedadministrator of the school district or charter school requests a personnel variance
according to this part;

B. the designated admunistrator of the school district or charter school venfies in wnying that:

(1) reasonable efforts have been made to assign existing staff to fill the position with a fully licensed
teacher;

(2) no applicant holding a teaching license in a subject or freld for which a personnel vanance 1s
requested can fulfill the requirements of the position; and

(3) the position has been advertised, and if the position is one-half tme or more, the position has
been advertised statewide;



C. the teacher for whom the request is made holds a current valid Minnesota entrance, professional,
or nonrenewable license granted by the Board of Teaching; and
D. the teacher for whom the request is made is aware of the assignment.

Because Board of Teaching rules, as cited above, include a provision governing the waiver of
all teacher licensure fields, including special education teachers, it is unreasonable to maintain a

duplicative rule here.

-

3525.2325 EDUCATION PROGRAMS FOR K-12 PUPILS AND REGULAR
STUDENTS PLACED IN CENTERS FOR CARE AND TREATMENT.

The Legislature directed CFL to “amend Minnesota Rules, part 3525.2325, to revise

- outdated standards for students placed for care and treatment to be compatible with related
legislation... .” See 1999 Minn. Laws, Ch. 123, § 20(5). However, because the care and treatment
rules affect many entities beyond CFL and the school districts, CFL has elected to propose
legislation to address education programs for K-12 pupils and regular students placed in centers for
care and treatment. As a result, CFL proposes no amendments to part 3525.2325 at this time.

3525.2340 CASE LOADS.

CFL proposes no substantive amendments to part 3525.2340 at this time. However, CFL
proposes several corrections to subpart 4, item A.

Subp. 4. Case loads for school-age educational service alternatives.

A. The maximum number of school-age pupils that may be assigned to a teacher:

(1) for pupils who receive direct special education instruction from a teacher 50 percent or
more of the instructional day, but less than a full school day:

(a) deaf-blind, autistie autism spectrum disorders, developmental cognitive disabilities:
severe range, or severely multiply impaired, three pupils;

(b) deaf-blind, autistie autism spectrum disorders, developmental cognitive disabilities:
severe range, or severely multiply impaired with one program support assistant, six pupils;

(c) mi impaired developmental cognitive disability: moderate range or
specific learning disabled, 12 pupils;
(d) i i ired developmental cognitivé disability: moderate range or

specific learning disabled with one program support assistant, 15 pupils;

(e) all other disabilities with one program support assistant, ten pupils; and

(f) all other disabilities with two program support assistants, 12 pupils; and

(2) for pupils who receive direct special education for a full day:

(a) deaf-blind, autistie autism spectrum disorders, developmental cognitive disability: severe
range, or severely multiply impaired with one program support assistant, four pupils;

(b) deaf-blind, autistie autism spectrum disorders, developmental cognitive disability: severe
range, or severely multiply impaired with two program support assistants, six pupils; and

(c) all other disabilities with one program support assistant, eight pupils.

CFL proposes to delete references to autism throughout the subpart and replace them with
references to autism spectrum disorders. CFL also proposes to delete references to mild moderate
mental impairments throughout the subpart and replace them with references to developmental
cognitive disability: moderate range. These technical edits are necessary to update the title of these
disability categones in conformance with the recently adopted amendments to part 3525.1325 and
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the proposed amendments to part 3525.1333. Finally, CFL proposes to insert references to
developmental cognitive disability: severe rgnge at item 1, subitems a and b and item 2, subitems a
and b. This amendment is necessary to correct the omission of this disability category from the
caseloads in the existing rule.

Because these corrections‘are not-substantive in nature, the proposed amendments will not
have a fiscal impact. - : ‘ -

3525.2405 DIRECTORS.

The school board in every district shall employ, either singly or cooperatively, a director of
special education to be responsible for program development, coordination, and evaluation;
in-service training; and general special education supervision and administration in the
district’s total special education system. Cooperative employment of a director may be
through a host district, joint powers agreement, or a service cooperative. A director may not
be assigned direct instructional duties.

CFL proposes to add the sentence, “A director may not be assigned direct instructional
duties,” to clarify that school districts may not required a director of special education to take on
instructional duties in addition to the director’s administrative responsibilities. This amendment 1s
necessary because the administrative responsibilities of a director of special education require that
the director be consistently available to meet with parents, resolve staff issues, and address indrvidual
student needs as these issues arise. Direct instructional duties unduly interferé with a director’s

ability to fulfill these responsibilities.

3525.2550 CONDUCT BEFORE ASSESSMENT EVALUATION. -

3 3 13 1H g P S3 .
C. conduct the-assesssrent an evaluation for special education purposes within a reasonable
time not to exceed 30 school days from the date the district receives parental permission to
conduct the assessment evaluation or the expiration of the ten-day 14calendar day parental




response time in cases other than initial assessment evaluation, unless a conciliation
conference or hearing is requested.

Minnesota Rules, part 3525.2550,. ekcept subpart 2, rrem C, is repealed according to the

specific mandate of the Legislature to “repeal Minnesota Rules, part 3525.2550, on conduct before
assessment except for subpart 2, item C....” See 1999 Minn. Laws, Chapter 123, § 20(6).

3525.2750 EDUCATIONAL ASSESSMENT.

Minnesota Rules, part 3525.2750 1s repéaled according to the specific mandate of the

Legislature to “repeal Minnesota Rules, part 3525.2750, on educational assessment as duplicative.... .”
See 1999 Minn. Laws, Chapter 123, §20(8) '
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3525.2900 DEVELOPMENT AND CONTENT OF INDIVIDUAL EDUCATION
PROGRAM PLAN. ~




Subp. 4. Transition planning. By grade nine or age 14, whichever comes first, the IEP plan

shall address the pupil's needs for transition from secondary services topostsecondary

education and training, employment, and community living. ‘

A. For each pupxl the district shall conducta—mulad*sc—xplmaﬁhassessmeﬂt an evaluation of

secondary transition needs and plan appropriate services to meet the pupil's transition needs.

The areas of assessment evaluation and planning must be relevant to the pupil's needs and

may include work, recreation and leisure, home living, community participation, and

postsecondary training and learning opportunities. To appropriatelyassess evaluate and plan

for a pupil’s secondary transition, additional IEP team members may be necessary and may

include vocational education staff members and other community agency representatives as

appropriate.

B. Secondary transition assessment evaluation results must be documented as part of an
evaluation report. Current and secondary

transition needs, goals, and instructional :md related services to meet the pupil's secondary

transition needs must be considered by the team with annual necds, goals, objectives, and

services documented on the pupil's IEP.

Subp. 5. The IEP and regulated interventions.

A. There are two types of regulated interventions: conditional procedures and prohibited

procedures.

(1) Conditional procedures may only be used when included as part of the pupil’s IEP or in

an emergency situation according to part 3525.0200. In order to utilize a conditional

procedure, the IEP team must:

(a) identify the frequency and severity of target behaviors for which the conditional procedure

is being considered;

(b) idcntify at least two positive interventions implemented and the effectiveness of each; and

(c) design and implement regulated interventions based on present levels of performance,

needs, goals and objectives, and document in the IEP.

(2) Prohibited procedures are interventions that are prohibited from use in schools by school

district employees, contracted personnel, and volunteers. The procedures or actions listed in

subitems (a) to (i) are prohibited:

(a) corporal punishment as defined in Minnesota Statutes, section 121A.58;

(b) requiring a pupil to assume and maintain a specified physical position, activity, or posture

that induces phy51cal pain as an aversive procedure;

(c) prcscntatlon of intense sounds, lights, or other sensory stimuli as an aversive stimulus;

(d) use of noxious smell, taste, substance, or spray as an aversive stimulus;

(e) denying or restricting a pupil's access to equxpment and devices such as hearing aids and

communication boards that facilitate the person’s functioning except temporarily when the

pupil is perceived to be destroying or damaging equipment or devices;

() faradic skin shock;

(g) totally or partially restricting a pupx] s auditory or visual sense not to include study carrels

when used as an academic intervention;

.



(h) withholding regularly scheduled meals or water; and

(1) denying a pupil access to toilet facilities.

B. All behavioral interventions not covered in the IEP must be consistent with the district's
discipline policy. Continued and repeated use of any element of a district's discipline policy
must be reviewed in the development of the individual pupil's IEP.

C. If an emergency intervention is used twice in a month or a pupil's pattern of behavioris
emerging that interferes with the achievement of the pupil's educational goals and objectives,
a team meeting must be called to determine if the pupil's IEP is adequatc, if additional
assesspent evaluatlon is needed, and, if riecessary, to amend the IEP. Districts may use
conditional procedures in emergencies until the IEP team meets, provided the emergency
measures are deemed necessary by the district to protect the individual pupil or others from
harm. The IEP team shall meet as soon as possible, but no later than five school days after
emergency procedures have commenced. District administration and pacents must be
notified immediately when a regulated procedure is used in an emergency situation.

D. Time-out procedures that seclude a student in a specially designated isolation room or
similar space must meet the following conditions:

(1) specific criteria for returning the pupil to the routine activities and regular educatxon
.environment;

(2) an evaluation to determine whether seclusion is contraindicated for psychological or
physu:al health reasons;

(3) provision for the pupil to be contmuously momtored by trained staff;

(4) adequate access to drinking water and to a bathroom for a time-out that exceeds 15
minutes;

(5) documentation of the length of time spent in each time-out procedure and the number of
occurrences each day;

(6) a safe environment for the pupil where all fixtures are tamper proof, walls and floors are
properly covered, and control switches are located immediately outside the room;

(7) an observation window or other device to permit continuous monitoring of the pupil;

(8) a space that is at Jeast five feet by six feet or substantially equivalent to these dimensions
and be large enough to allow the pupil to stand, to stretch the pupil's arms, and to lie down;
(9) be well- -lighted, well-ventilated, adequately heated, and clean; and

(10) all applicable fire and safety codes.

E. A parent has the right to withdraw consent for a behavior intervention plan at any time by
notifying the program administrator or designee and the district must stop the procedure
immediately. After parental consent is withdrawn and the procedure is stopped, the school
must send written acknowledgment to the parent and request parental signature. If a parent’s
signature to withdraw consent cannot be obtained, the district must document its efforts to
communicate and obtain the signature. Parents must be contacted within three school days
to determine the need to convene the IEP team to consider a change in program or
placement.

Minnesota Rules, part 3525.2900 except subparts 4 and 5 are repealed according to the
specific mandate of the Leglslature to “repeal Minnesota Rules, part 3525.2900, on IEP
development and content except subparts 4 and 5 on regulated mterventions... .” See 1999 Minn.
Laws, Chapter 123, § 20(9).

CFL received anumber of comments regarding this legislatively-mandated repeal. Most of
the comments were relative to the provision of subpart 1, item A, subitem 9, which requires that, in
the development of an IEP, the team must include, “if appropriate, someone who is a member of
the same minority or cultural background or who is knowledgeable concerning the racial, cultural, or
disabling differences of the pupil.” In response to these comments, CFL proposes to add a
definition of “cultural liatson” at part 3525.0200, subpart 1h.

L2
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The Legislature also directed CFL to “add a rule to make the responsibilities of the TEP team
for assessment, IEP development, and placement decisions consistent with federal requirements....
See 1999 Minn. Laws, Ch. 123, § 20(7). At one time, CFL believed it was necessary to develop a rule
requiring school districts and other agencies to unplement the mandates of IDEA *97 andits
regulations with regard to the responsibilities of the IEP team for assessment, IEP development,
- and placement decisions, and the 1999 session law reflects this belief. However, with the United
States Office of Special Education Programs has indicated to CFL that 2 mgmo from the
commuissioner stating as such would suffice. As a result, CFL proposes no amendments to part
3525.2900 at thJs ume.

3525.3300 CONTENTS OF NOTICE.

= .
B- Inform the parents of their right and the procedure to receive interpretations of assessment
evaluation or reassessment reevaluation procedures, instruments and data or results and of
the program plan from a knowledgeable school employee and for that conference to be held
in private,




~ Minnesota Rules, part 3525.3300, except item B is repealed according to the specific
mandate of the Legislature to “repeal Minnesota Rules, part 3525. 3300, except item B, on contents
of notice as duplicative.” See 1999 Minn. Laws, Chapter 123, § 20(10).

HEARING PROVISIONS

In addition to the amendments described above, CFL was directed to make “technical
changes, corrections, clarifications, and similarly needed revisions” to Chapter 3525. See 1999 Minn.
Laws, Ch. 123, § 20. In response to this mandate and the expressed interest of the Governor and the
Legislature to reduce unnecessary and duplicauve rules, CFL reviewed the rules regarding due
process heanngs at parts 3525.3600 through 3525.4770 and now proposes several amendments to
the hearing provisions. The proposed amendments will not reduce the procedural safeguards
afforded pupils and-their parents through the due process hearing system. Rather, the amendments
are necessary to clarify and simplify existing language, reduce redundancies and duplicative rules, and
improve the overall utility of the hearing provisions. Because the proposed amendments will not



substantively alter the purpose or effect of the existing rules, the amendments will have no
foreseeable fiscal impact.

In the following rule-by-rule analysis, CFL indicates whether the proposed amendment to
each rule is a technical change, correction, clarification, or revision. However, this analysis will not
address technical edits necessary to update obsolete rule references or those necessary to replace
citations to IDEA *97 with citations to the Code of Federal Regulations, uitle 34, section 300, which
provide specific guidance as to the subject matter of the rule provision.

3525.3700 CONCILIATION CONFERENCE, MEDIATION, OR OTHER
ALTERNATIVE DISPUTE RESOLUTION.

In response to Minnesota Statutes, § 125A.09, subds. 4 and 5,-governing alternative dispute
resolution and mediation, CFL proposes a number of technical edits to Minnesota Rules, part
3525.3700, governing conciliation conferences. Each amendment will be addressed in turn.

Subpart 1. When a-conference must be offered.

A parent must be offered at least one conciliation conference, mediation, or other form of
alternative dispute resolution developed by the commissionerif, within 14 calendar days after
receipt of notice, the parent refuses to provide prior written consent for initial assessment-and
evaluation or initial placement under-parts3525:3500-item-D; and3525.3600,item-Asubitem

>

)

attom-the-district-shall-arrange-tor-g
=
D 3

sugcestions-and-concerns; and-to-coneiliate the-matter the parent objects ot any proposal, or
the district refuses to make a change as described in Code of Federal Regulations, title 34,
section 300.503(a)(1). Mediation and other forms of alternative dispute resolution must be
acreed to by both parties. The district must engage in a conciliation conference if one is
requested by the parent.

CFL proposes.to amend subpart 1 to incorporate state and federal poliéy encouraging the
use of mediation and other forms of alternative dispute resolution. Specifically, Minnesota Statutes,
§ 125A.09, subds. 4 and 5 state:

Subd. 4. Dispute resolution. Parents and ghardians must have an opportunity to meet with
appropriate district staff in at least one conciliation conference, mediation, or other method of dispute
resolution that the parties agree to, if they object to any proposal of which they are notified under
subdivision 1. The state intends to encourage parties to resolve disputes through mediation or other
form of alternative dispute resolution... .
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Subd. 5. Mediation. The commissioner must establish a mediation process to assist parents, districts,
or other parties to resolve disputes arising out of the identification, assessment, or educational
placement of children with a disability. The-mediation process must be offered as an informal
alternative to the due process hearing provided under subdivision 6, but must not be used to deny or
postpone the opportunity of a parent or guardian to obtain a due process hearing.

In addition, the federal regulations at 34 CFR. § 300.506 states:

-

Each agency shall ensure that procedures are established and implemented to allow parties
to... resolve disputes through a mediation process that, at a minimum, must be available whenever a
hearing is requested under §§ 300.507 or 300.520 - 300.538.

In response to the expressed desire of the Minnesota Legislature to encourage the use of
mediation and other methods of dispute resolution as alternatives to more costly and
confrontational hearings and court actions, CFL proposes to incorporate the public policy from
Minnesota Statutes, § 125A.09, subd. 4 at subpart 1. This amendment does not compromise the due
process rights of pupils. Rather it will encourage the continued use of mediation and allow the:
commissioner to further expand methods of alternative dispute resolution to reduce the monetary
and personal costs experienced through hearings and court actions.

CFL also proposes to amend subpart 1 to eliminate unnecessary and redundant language and
to more concisely state the standards for when a conciliation conference, mediation, or other form
of alternative dispute resolution must be offered. Specifically, the existing rule at 3525.3700 states
the circumstances under which conciliation must be offered in two separate places, the first and
second paragraphs. CFL proposes to delete the above-mentioned redundancies and replace them
with one straightforward sentence stating, “A parent must be offered at least one conciliation
conference, mediation, or other form of alternative dispute resolutior developed by the
commissioner, if, within 14 calendar days after receipt of notice, the parent refuses to provide prior
written consent for initial evaluation or initial placement, the parent objects to any proposal, or the
district refuses to make a change as described at Code of Federal Regulations, title 34, section
300.503(a)(1).” As described above, this language was adopted from Minnesota Statutes, § 125A.09,
subd. 4, and it will not compromise the due process rights as defined in the existing rule.

CFL also proposes to include the statement, “Mediation and other forms of alternative
dispute resolution must be agreed to by both parties The district must engage in a conciliation
conference if one is requested by the parent.” The proposed language is necessary to emphasize that
parents must have access to conciliation regardless of whether the school district wishes to proceed
with this form of dispute resolution, but that mediation and other forms of alternauve dispute
resolution are voluntary for both parties. As stated, the proposed language is consistent with
Minnesota Statutes, § 125A.09, subd. 4, and will not alter the purpose or intent of the existing rule.

-

Subpart 1a.

Subpart 1a. When and where held; results. The A conciliation conference, mediation, or other
form of alternative dispute resolution shall be held within ten calendar days after receipt of
written objection at a time and place mutually convenient to the parent and school district

representatives. H-no-respense-is-received-in-eases-of-initinlassessment-orplacement; the
ﬂmmmmm&wmmmw
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conciliation-conferences: A conciliation conference, mediation, or other form of alternative’
dispute resolution must not be used to unilaterally delay or deny a parent’s right to a hearing.
All evidence involving or concerning the contents of a conciliation conference, mediation, or
other form of alternative dispute resolution must remain confidential and must not be
permitted as evidence in a due process hearing.

CFL proposes to separate the last three sentences of subpart 1 and place them in a new
subpart 1a which defines when and where a conciliation conference, mediation, or other form of
alternative dispute resolutlon must be held, and the results. CFL also proposes the following
amendments:

First, CEL proposes to delete the sentence, “If no response is received in cases of initial
assessment or placement, the school district shall offer a conciliation conference to be held within
ten days after the expiration of the ten day period of parent response,” as unnecessary and overly
complicated. CFL proposes to sunphfy this requirement with the phrase, “within ten calendar days
after receipt of written objection,” and insert it into the sentence prior to the deletion as follows:
“The conference shall be held within ten calendar-days after receipt of written ob|ect10n ata time
and place mutually convenient to the parent and school district representatives.” The proposed
language is necessary to simplify the éxisting rule language.

Second, CFL proposes to add “A conciliation conference, mediation, or other forms of
alternative dispute resolution must not be used to unilaterally delay or deny a parent’s right to a due
process hearing. All evidence involving or concerning the contents of a conciliation conference,
mediation, or other form of alternative dispute resolution must remain confidential and must not be
permitted as evidence in a due process hearing.” This amendment is necessary to ensure that a
conciliation conference, mediation, and other forms of alternative dispute resolution are conducted
in compliance with state and federal law. Spécifically, Minnesota Statutes, § 125A.09, subd. 4 and
federal regulation at 34 C.FR. § 300.506(b)(1)(ii) state:

The procedures must ensure that the mediation process is not used to deny or delay a parént’s right to
a due process hearing... or to deny any other rights afforded under Part B of the Act.

In addition, federal regulation at 34 CER. § 300.506 (b)(6) states:

Discussions that occur during the mediation process must be confidential and may not be used as
evidence in any subsequent due process hearings or civil proceedings... .

That language is similar to Minnesota Statutes, § 125A.09, subd. 4, which states:

Notwithstanding other law, in any proceeding following a conciliation conference, the district must
not offer a condiliation conference memorandum into ewdence except for any portions that describe
the distnict’s final proposed offer of service.

These amendments, pnman}y technical in nature, are made to improve the language of part
3525.3600 and will not compromuise the due process nights of pupils with disabilites.
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CFL proposes to delete subpért 2 regarding the conciliation conference memorandum as

duplicative of federal law. Specifically, the federal regulations at 34 CFR. § 300.503(a) and (b) state:

Written notice that meets the requirements of pmgraph (b) of this section must be given to the
parents of a child with a disability a reasonable time before the public agency (i.) proposes to inftiate
or change the identification, evaluation, or educational placement of the child or the provision of
FAPE to the child... . The notice required_under paragraph (a) of this section must include... a
statement that the parents of a child with a disability have protection under the procedural safeguards
of this part and, if this notice is not an initial referral for evaluation, the means by which a copy of a
description of the procedural safeguards can be obtained... .

The existing rule requires that a school district produce a memorandum stating the school
distnict’s proposed action; that if the parents disagree with the proposed action, the parent has a
right to proceed to a due process hearing; that if the parents do not object in writing to the proposed
action, the district will proceed with the proposed action or proceed to a due process hearing; an
that if either the district or the parent proceed to a due process heanng, the district must send a
notice of the rights and procedures available to the parent in a due process hearing. Although this
part appears to afford parents additional notice, the existing language simply restates the parental
notice required anytime a district proposes to nitiate or change the idenufication, evaluation or
educational placement of a child. As a result, it is not necessary to restate this requirement here.

Subpart 3. _ ,

Subp 3. R}Olf%&ﬁ—ﬁ—h&ﬁf&t%ﬁt—e&%&hﬁ&ﬁﬂReﬁlﬁl to concxhatc request for hcarmg.

When the parent rcfuscs efforts bv thc dxsmct to concxhate the dlspute and notlﬁes the
district of the intent to go to an 1mpaxtml due process hearing, the district must provide the
parent with the procedurc and time in which to request the hearing, and the identification of
the district employee to whom the written request form or other written request for a hearing
must be mailed, and to whom questions and legal documents or requests about the hearing
may be directed.
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CFL proposes to delete the first two sentences of subpart 3 as redundant. Specifically, CFL

proposes to delete the first sentence because the information included therein is now clearly stated
in subpart 1a of the proposed rule, and CFL proposes to delete the second sentence in subpart 3
because the information included therein is clearly stated at Minnesota Statutes, § 125A.09, subd. 4.

The above-described amendments are technical in nature and will not compromise the due

process rights available to pupils with disabilities.

3525.3900 NOTICE OF A HEARING.

Written notice of the time, date, and place of 2 hearings shall be given to all parties by the
hearing officer at least ten calendar days in advance of the hearings;and. The hearing shall
be held at a time, date, and place de%maed—bfd}eheaﬂﬂa—eﬂ}eef in the district responsible
for assuring that an appropriate program is provided and that is reasonably convenient to the
parents and child involved, as.détermined by the hearing officer.

Upon receipt of the parent’s written requestfor a hearing, or upon the district’s initiation
of a hearing, the district shall serve the parent with a written notice of rights and procedures
relative to the hearing that informs the parent:

A. That the hearing shall take place before an impartial hearing officer mutually agreed to by
the school board and the parent. The notice must include a hst of possible hearing officers
and inforination on their backgrounds as maintained by the state. If the parties have not
agreed upon a hearing officer, and the board has not requested that a hearing officer be
appointed by the commissioner within four business days after the receipt of the request, the
commissioner shall appoint a hearing officer upon the request of either party.

B. That they the parent will receive notice of the time, date, and place of the hearing at least
ten calendar days in advance of the hearing whxch wvill must be held within 30 calendar days
after the written request.

C. Of their the parent’s right to receive a list of persons who will testify on behalf of the
district concerning the prepesed-actien issues within five business days of the date the
district receives their the parent’s written request for the list of persons testifying.

D. Of their the parent’s responsibility, within five business days after written request by the
school district, to provide to the district a list of persons who will testify on the parent’s behalf
concerning the propesed-actien issues.

E. Consistent with Code of Federal Regulations, title 34, section 300.509, that the hearing
officer may prohibit evidence not disclosed five business days before a hearing.

F. That at the hearing the burden of proof is on the district to show that the proposed action
or refusal is justified on the basis of the person’s pupil’s educational needs, current
educational perform:mcc or presenting disabilities progress, taking into account the
presumption that placement in a regular public school class with special education services is
preferable to removal from the regular classroom.

G. That the hearing officer will make a written decision based only on evidence received and
introduced into the record at the hearing not more than 45 calendar days from the receipt of
the request for the hearing and that the proposed action or refusal will be upheld only upon
showuw by the gghool dlsmct by a preponderance of the evxdence

H That the decxsxon of t_he hcarmo ofﬁcer 1s bmdmo on all pames un]css appcaled to the
commissioner by the parent or the dxsmct except as provxdcd in Code of Federal .
Regulations, title 34, section 300.514.

I. That unless the district and parents agree otherwxse the pupil shall not be denied mmal
admission to school and the pupil’s educatxon program shall not be changed in conformance



with United-State-Code; title 20, section-1415(j) Code of Federal Regulations, title 34, section

300.514.

CFL proposes to insert the phrase, “or upon the district’s initiation of a hearing,” in the
second paragraph of part 3525.3900. The proposed language is necessary to clarify that regardless of
which party initiates a due process hearing, the school district maintains the responsibility to ensure
that parents are notified of their rights and procedures relative to the hearing,

Item A. CFL proposes to insert the sentence, “The notice must include a list of possible
hearing officers and information on their backgrounds as mainrained by the state,” at item A. CFL
proposes this amendment in response to the federal mandate that each agency keep a list of persons
who serve as hearing officers, and the list must include the hearing officers’ qualifications. See
Federal regulation at 34 CFR. § 300.508(2)(c). This amendment is necessary to ensure-that parents
are allowed access to this required list of possible hearing officers and their qualifications before the
parent is required to agree to a particular hearing officer.

Item F. CFL proposes to insert the phrase “or refusal” to the first sentence of item F and
the first sentence of item G. This amendment is necessary to cldrify that a school district maintains
the burden of proof whether the hearing is the result of a disagreement regarding the district’s
proposed action or the district’s refusal to initiate or change the identification, evaluation, or
educational placement.

CFL also proposes to delete the reference to a pupil’s “presenting disabilities” at item F and
replace it with a reference to the pupil’s “progress.” The proposed language is consistent with state
and federal law requiring each pupil’s services to be developed according to the pupil’s individual
needs and not their primary disability. In addition, progress is critical in determining whether
appropriate services have been provided, and therefore, progress is an appropriate means by which
to justify a district’s proposed action or refusal to initiate or change a pupil’s services.

Item G. CFL proposes to delete the last two sentences of item G as duplicative of state and
federal law. Specifically, federal regulation at 34 CE.R. § 300.550(b) states:

Each public agency shall ensure that to the maximum extent appropriate, children with disabilities,
including children in public or private institutions or other care facilities, are education children who
are not disabled and that special classes, separate schooling or other removal of children with
disabilities from the regular educational environment occurs only if the nature or severity of the
disability is such that education in regular classes with the use of supplementary aids and services
cannot achieved satisfactorily.

In addition, the existing rule at part 3525.0400 states:

To the maximum extent appropriate, children, with disabilities shall be educated with children who do
not have disabilities and shall attend regular classes. A person with disabilities shall be removed from a
regular educational program only when the nature or severity of the disability is such that education in
a regular educational program with the use of supplementary aids and services cannot be
accomplished satisfactorily. Furthermore, there must be an indication that the pupil will be berter
served outside of the regular program. The needs of the pupil shall determine the type and amount of
services needed.



The proposed amendment 1s technical in nature and Wﬂl not alter the purpose or effect of
the existing rule. It is reasonable to reduce the amount of unnecessary, duplicative rules where the
result is a clearer and more useful rule.

- 3525.4000 HEARING OFFICERS.

offieer-upon the request of either-parts The hearmg ofﬁcer shall notbe a school board
member or employee of the school district where the pupil ex-¢hild resides or of the child’s
school district of residence, an employee of any other public agency involved in the education
or care of the child or regular education pupil, or any person with a personal or professional
interest which would conflict with the person’s objectivity at the hearing. A person who
otherwise qualifies as a hearing officer is not an employee of the district solely because the

'pcrson is pald by the dlsmct to serve as a hcarmg ofﬁcer o -hearing-officerrequestsan

CFL proposes to delete the ﬁrst two sentences and the last sentence at part 3525.4000 as
redundant. Spectfically, the information included in these sentences is contained in the notice
requirements as stated in part 3525.3900. As a result, it is not necessary to restate It here.

- 3525.4100 PREHEARiNG REVIEW BY THE HEARING OFFICER

Subpart 1. Information received before the hearing. Five business days before the hearing,

g the hearing officer shall receive copies of:
A. the district’s due process notices and-memerandum prepared pursuant to parts 35253700 35253700;
subpart-2 3525.3600 and 3525.3900 and Code of Federal Regulations, title 34, section 300.503,
to the parents; -
B. written information concerning the district’s educational evaluation orre-evaluation
reevaluation and copies of any parties’ tests, evaluations, or other admissible reports or
written information rclatmg to the evaluation orre-evaluation reevaluation, or the proposed
action or refusal; :
C. acopy of the pupil’s current and proposed IEP; and
D. information about relevant progress made by the pupil; and
E_._or_her information from the district or parent as the hearing officer may have requested at a
prior date provided that a copy of the information is provided to all parties, and further
provided that the information is made a part of the hearing record.

The provisions of items B and C need not apply when the hearing concerns a proposed
action under parts-3525:2550-t0-3525.2750 Code of Federal Reoulatlons, title 34, sections ,
300.532 to 300.533.

Subp. 2. Duties~of hearing officers after receipt of the information. Upon receipt of the
information in subpart 1, the hearing officer:

A. shall review the same for compliance with parts 3525.0200 to 35254769 3525.4770 and Code
of Federal Regulations, title 34, part 300;

B. may subpoena any person or paper considered necessary for an adequate review of the
appropriateness of the proposed action that is the subject of the hearing;

C. may meet with the parties together before the hearing;

D. may require the district to perform an additional educational evaluationerre-evaluatien
or mav arranee for an independent educational evaluation, which must be at district expense
E. may require the district to propose an alternative IEP;
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F. may require the district to send additional notice to the parents; :

G. may do the additional things necessary to comply with parts 3525.0200 to 3525-4760

3525.4770 and Code of Federal Regulations, title 34, part 30G

H. may postpone the hearing for up to 15 calendar days to achieve the purposes of this

subpart; and :
1. may grant specific extensions of time beyond the 45-calendar day period established in

part3525.3900; item-E Code of Federal Regulation, title 34, section 300.511, at the request of

either party for good cause shown on the rccord

-

CFL proposes a number of technical eths to update references to state and federal law and
regulation, and to clarify existing language in accordance with proposed amendments to related
provisions. First, CFL proposes to delete the reference to “memorandum” at subpart 1, item A as a
result of the proposed repeal of part 3525.3700, subpart 2. Second, CFL proposes to insert the
phrase, “information about relevant progress made by the pupil,” at subpart 1, item D as a result of
the proposed amendment to part 3525.3900, item F. Finally, CFL proposes to insert the phrase
“may arrange for an independent educational evaluation, which must be at district expense,” at
subpart 2, item D as a result of the proposed amendment to 3525.4000. Each of these amendments
is technical in nature and will not alter the purpose or effect of the existing rule.

3525.4210 HEARING RIGHTS OF RESPECTIVE PARTIES.

Subpart 1. Basic hearing rights. The hearing rights of the respective parties are those i in
Code of Federal Regulations, title 34, section 300.509.

Subp. 2. Additional hearing richts. At least five business days after the request for hearing is
made, the objecting party shall provide the other party with a brief statement of the
particulars of the objection, the reasons for the objection, and the specifi¢ remedies sought.
The other party must provide the objecting party with a written response to the statement of
objections within five business days of receipt of the objecting party’s statement. Any
request to compel the attendance of witnesses must be made in writing to the appropriate
school district or to the person whose attendance is compelled at least five business days in
advance of the hearing. The written requests shall also be filed with the hearing officer at
the time of hearing. The hearing officer may subpoena witnesses and documents under
Minnesota Statutes, section 14.51.

CFL proposes to repeal part 3525.4200 and create a new part 3525.4210, which includes
simplified language defining the hearing rights as described at 34 CF.R. § 300.509. Specifically, CFL
proposes to reference 34 CFR. § 300.509, at 3525.4210, subpart 1, and to clearly outline the hearing
nghts beyond those stated at 34 CFR. 300.509, at subpart 2.

CFL also proposes to make several technical edits to the newly created subpart 2 to improve
the existing language and clanfy a hearing officer’s authonty to subpoena witnesses and documents
pursuant to Minnesota Statutes, § 14.51, which states: .

Upon the chief adrmmstram e law judge’s own initiative or upon written request of an interested party,
the chief administrative law judge may issue a subpoena for the atendance of a witness or the
production of books, papers, records or other documents as are matenal to the matter being heard.

The above-described amendments are essentially technical in nature and will not alter the
purpose or effect of the existing rule. The amendments are necessary to reduce the number of rules
proscribing rights and procedures that clearly defined in state or federal statute or regulation.

45



- 3525.4300 HEARING PROCEDURES.

The hearing officer shall preside over and conduct the hearmv and shall rule on procedura!

and evidentiary matters.;-an

ewdeﬂeeﬂﬂﬂzeéueed»afrdfeeeweédﬂt&émeeerd Thc dlsmctshall bears thc burden of proof
as to all facts and asto the grounds for the proposed action or refusal refusal -Qﬂepafpese—ef-{he

The hcarmg officer must ensure that issues for hearmg are appropnately 1dent1flcd and that
evidence is limited to that which is relevant to the issues and is not incompetent, immaterial,
cumulative, or irrelevant. The hearing officer must limit the hearing to the amount of time
necessary for each party to present its case and must establish the means for doing so.

The hearing officer has the
unhmxted authority to question wntncsses er and request information.

A tapc recordmg, stenographlc record, or other record of the hem‘mg shall be madc:—&nd—u‘—aﬂ

CFL proposes to delete the phrase, “and the hearmgs officer’s decision shall be based solely
upon the evidence introduced and received into the record,” from the first sentence of part
3525.4300. CFL also proposes to delete the sentence, “One purpose of the hearing is to develop
evidence of specific facts concerning the educational needs, current educational perfonnance, or
apparent disabilities of the person as it relates to the need for the proposed action.” The information
included in these sentences reiterate hearing procedures that are clearly defined in federal regulations
at 34 C.F.R. §§ 300. 507 to 300.509. As a result, it is not necessary to restate 1t here.

CFL also proposes to add two sentences stating “The hearing officer must ensure that issues
for hearing are appropriately identified and that evidence is limited to that which is relevant to the
issues and is not incompetent, immaterial, cumulative, or irrelevant. The hearing officer must limit
the hearing to an amount of time sufficient for each party to present its case and may establish the
means for doing so.” This amendment is necessary to clarify the hearing officer’s duties consistent
with Minnesota Statutes, § 125A.09, subd. 6, which states:

A hearing officer may limit an impartial due process hearing to an amount of time sufficient for each
party to present its case. The party requesting the hearing shall plead with specificity as to what issues
are in dispute and all issues not pleaded with specificity are deemed watved. Parties must limit
evidence to the issues specifically pleaded. A hearing officer, at the officer’s discretion, may exclude
cumulative evidence or may encourage parties to present only essential witnesses.

The proposed language allows hearing officers to take appropriate action to ensure that hearings are
conducted in a timely and efficient manner which will result in the efficient and accurate resolution
of issues for pupils. The proposed language will also assist hearing officers in meeting the 45-
calendar—day timeline in which to render a decision in accordance with 34 CF.R. § 300.511(a). The
need to improve the conduct and timelines of hearings reflect often-raised criticisms of the current
hearing system.

Finally, CFL proposes to delete the language regarding appeal in the final paragraph of part
3525.4300 as duplicative of part 3525.4500, which states:
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The decision shall also include information detailing the right to appeal the decision, the procedures
and time in which to do so, and an appeal form on which to indicate the desire 1o appeal as set forth
in part 3525.4600.

The amendments described above are essentially techmcal in nature and will not alter the
purpose or effect of the exisung rule.

3525.4410 DECISIONS OF HEARING OFFICER.

Not more than 45 calendar days from the receipt of the request for a hearing, the hearing
officer shall prepare a written decision based on evidence received and introduced i mto the
record at the hearing.

The decision must:
A. contain written findings of fact and conclusions of law, including a statement of the
controlling facts upon which the decision is made in sufficient detail to apprlse the parties
and the commissioner of the basis and reasons for the decision; '
B. be based upon a preponderance of the evidence;
C. be based on the standards and principles in-this chapter, Minnesota Statutes, section
125A.08, and the Code of Federal Regulations, title 34, part 300; and
D. be consistent with FAPE standards according to Code of Federal Regulations, title 34,
section 300.13. ’

CFL proposes to repeal part 3525.4400 and replace it with more clear and concise language
at part 3525.4410. This amendment is necessary to ensure that the rule 1s consistent with the
requirements of Minnesota Statutes, § 125A.09, subd. 7 and 34 C.FR. § 300. 13(b). In addition, the
proposed amendments eliminate unnecessary language and clanify a hearing officer’s responsxbdmes
without compromising the due process rights of pupils with disabilities. These amendments are
technical in nature and will not alter the purpose or effect of the existing rule.

3525.4600 EFFECTIVE DATE OF ACTION AND APPEALS.

ofﬁcer s decmon is fmal in accordance wnth Code of Fedcral Regulamons tltlf: 34, sections
300.510, 300.511, and 300.514(c). Notices of appeal shall may be on the appeal form er
etherwise but must be in writing and shall-be sent by mail to all parties to the hearing when
the appeal is filed with the commissioner. The notice of appeal must identify the specific
parts of the hearmg decxslon bcmg appealcd

al. The hearing review officer’s shall-issue-a
final decxsxon must be 1ssued thhm 30 calendar days after the filing of the appeal and be
based on a review of thc local decxsxon and thc entire records_and any additional evidence
obtained with : er-the al. A written transcript of the
hearing shall be made by the dxstnct the transcrxpt and entire record shall be-aceessible
rovxded to the parties and provided-te the hearing review officer within five calendar days
after the filing of the appeal. If the transcript and record are not provided to the hearing
review officer within five calendar days of the filing of the appeal, the district shall request an
extension of the time beyond the 30-calendar day period equal to the number of days which
exceeded the five-calendar day period for filing the transcript and entire record. The hearing
review officer shall seek additional evidence if necessary and may afford the parties an
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opportunity for written or oral argument. A hearing held to seek additional evidence must be
an impartial due process hearing but is not a contested case hearing. The hearing review
officer may grant specific extensions of time beyond the 30-calendar day period at the request.
of any party for good cause shown on the record

CFL proposes to delete the first two sentences at part 3525.4600 and replace them with one
sentence indicating, “The hearing officer’s deciston is final in accordance with the Code of Federal
Regulations, title 34, sections 300.510, 300.511, and 300.514(c).” The proposed amendment 1s
necessary to reduce unnecessary language that complicates the intent of the rule.

CFL proposes to insert the phrase “with the commissioner” at the end of the first paragraph
to clarify that hearing appeals must be filed with the commissioner of CFL, and not with a hearing
review officer, and that appeals are issued on behalf of the commissioner. ’

3525.4700 FINAL DECISION.

The hearing review officer’s final decision must be in writing, include findings and
conclusions, and be based on the standards in this chapter, Minnesota Statutes, section
125A.08, and-the standard ; inciples-inpa o

02 . and Code of Federal Reculations, title 34, part 300, and be
consistent with FAPE standards according to Code of Federal Regulations, title 34, section
300.13. .

The decision of the hearing review officer is final and effective upon issuance. Any party
aggrieved by the findings and decisions made by a hearing review officer shall have the right

mnigaint-and-dea ' AR a -+ O 138
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controversy pursuant to Code of Federal Regulations, title 34, section 300.512

If the district fails to implement the hearing officer’s or hearing review officer’s decision, the
parent shall have the right to bring the failure to the attention of the commissionerthrough
the special education complaint process. In accordance with Minnesota Statutes, section
127A.42, the commissioner of Children, Families, and Learning shall impose sanctions
necessary to correct any failure.

Within the first two paragraphs.of part 3525.4700, CFL proposes to delete excessive and
duplicative language and replace it with more concise references to law and regulation giving specific
guidance as to the standards hearings officers must use in making a decision. This amendment 1s
technical in nature and will not alter the purpose or intent of the existing rule.

In the final paragraph, CFL proposes to insert the phrase “through the special education
complaint process.” This amendment is necessary to clarify the means by which an aggrieved party
may bring a district’s failure to implement a hearing officer or hearing review officer’s decision to
the attention of the commissioner in accordance with the federal regulations at 34 CFR. § 300.661,
~ which outlines the mifiimum standards for state special education complaint procedures.

3525.4770 EXPEDITED HEARINGS, TIMELIINES.

Subpart 1. When parents request hearing. When requesting an expedited hearing the parents
shall provide the district with:

A. the address of the residence of the pupil;

B. the name of the school the pupil is attending;
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C. adescription of the nature of the problem of the pupil relating to the manifestation
determination, interim placement, or proposed interim placement; and

D. a proposed resolution of the problem to the extent known and available to the parents at
the time. : ’

The district may not deny or delay a parent’s right to an expedited hearing for failure to
provide the notice required here. . _

Immediately upon receipt of the request for an expedited hearing by the district
superintendent, or upon initiating an expedited hearing, the district shall serve the parents
with a written notice of right and procedures relative to the hearing, including the availability
of free or low-cost legal and other relevant legal services and a list of approved hearing
officers. ‘ '

Subp. 2. When district requests hearing. When the district requests an expedited hearing it

* shall provide the parents with a written notice of:

A. adescription of the nature of the problem including the behavior for which the change of
placement is requested; :

B. adescription of the interim placement or proposed interim placement; and

C. a proposed resolution of the problem to the extent known at the time; and

D. alist of approved hearing officers.

Subp. 3. Hearing officer appointment. The parties may agree upon a hearing officer, but the
district shall send a copy of the hearing request to the commissioner by facsimile by the end
of the business day following receipt of the parent’s notice to the district superintendent or
initiation of an expedited hearing. Ypen Within two business days of receipt of the notice, if
the parties have not agreed to a hearing officer, the commissioner shall appoint a hearing
officer & e er-maintained by the department for-that-pHEpose ;

o-a-hea

otice-of- the-hearing-officerrequested. If the agreed parties
e hearing officer must be from the roster maintained by the

hall send, by facsimile s
agree upon a hearing officer, is th
departinent;the-de :

AFtrRen appointthe-heatinae-of ¢ o ah and

t] A -0 3 H a 0 TG RG2S D 2
. The district must contact the agreed upon hearing officer, and the
hearing officer, if available to hear the matter, must notify the commissioner, who will then
assign a hearing case number. If the agreed upon hearing officer is unavailable, the
departraent district shall inform beth-parties the parents and the commissioner of that fact,
and the i ) commissioner must appoint another hearing officer by
the end of the following business day. If the parties are unable to reach agreement, either
party may inform the department of that fact and request the immediate appointment of the
ncxtavailablehearingofficer. he-agreed-uponnea -; o1ttee 1s-pot-from-the-departinen

osters-the-departm o

s ings:. The same hearing officers shall be used for the expedited
hearings as for hearings under Minnesota Rule, parts 3525.3800 to 3525.4500.
Subp. 4. Strikes Removal of hearing officer. In an expedited hearing, a-party-may-neot-strike

i of-a-hearing-officer-as-ofright;but a party may only remove a hearing officer
on an affirmative showing of prejudice under Minnesota Statutes, section125A.09. A-hearing

-
Subp. 5. Disclosure of data. Atleast three business days prior to an expedited hearing, or
longer, if ordered by the hearing officer, each party shall disclose to all other parties all
evaluations completed by that date and recommendations based on the offering party’s ~
evaluations that the party intends to use at the hearing. A hearing officer may bar any party
who fails to comply with this subpart from introducing the relevant evaluation or
recommendation at the hearing without the consent of the other party.
Subp. 6. Prehearing conference. Within two business days of appointment, the hearing
officer shall hold a prehearing conference, which may be by telephone. At that conference, or
later, the hearing officer may take any appropriate action

i i i S iR ,relating to scheduling,
jurisdiction, and listing witnesses, including expert witnesses. Specific pleadings including
statements of objection under Minnesota Statutes, section 125A.09, subdivision 6, clause (5),
and the statement of material allegations under part 3525.4200 shall be required; however the
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timelines for their exchange shall be established by the hearing officer. Issues not pled with
specificity in an expedited due process hearing are not waived in subsequent proceedings.
The Any exchange of witness lists, evidence, and any other information deemed necessary by
the hearing officer shall be exchanged based on the timeline ordered by the hearing officer as
required to allow the hearing officer to render a written decision within 20 business days of
the request for the hearing. At the prehearing conference, and subsequently, the hearing
officer may order either party to submit educational records, evaluations, and any other
information to the hearing officer for prehearing review. The hearing officer may establish

- procedures necessary to ensure the timely and fair resolution of the dispute.
Subp. 7. Appeal. The final decision of a hearing officer in an expedited hearing may be
appealed to a hearing review officer in the same manner as set forth inUnited States-Code;’
title 20, seetion1415; this chapter and Code of Federal Reculations, title 34, sections 300.510
and 300511, and Minnesota Rules, except that the appeal must be made within five business
days of the hearing officer’s final decision. The hearing review officer’s decision must be
issued within ten business days of appointment and receipt of the hearing records. A time
extension of up to five business days may be granted for good cause shown on the record.
Subp. 8. Decision. A written decision for an expedited hearing shall be rendered by the
hearing officer in 20 business days. An extension of up to fivebusiness days may be granted
by the hearing officer for good cause shown on the record. The decision is effective upon
issuance consistent with Code of Federal Regulations, title 34,section 300.514.

Subparts 1 and 2. CFL proposes to add the phrase, “a list of approved hearing officers” to
the end of the last sentence in each subpart at part 3525.4770to ensure that the rule is consistent
with federal regulation at 34 CFR. § 300.508(2)(c), which states:

Each public agency shall keep a list of the persons who serve as hearing officers. The list must include
a statement of the qualifications of each of those persons.

This amendment is also necessary to ensure that parents are allowed access to information regarding
possible hearing officers before the parent is asked to agree to a particular hearing officer. '

Subparts 3 and 4. CFL proposes considerable technical amendments to subparts 3 and 4 to
make the rules consistent with Minnesota Statutes, § 125A.09, and to simplify the process of
selecting a hearing officer. The proposed language is necessary to ensure that potential parties have
access to all necessary information in preparing for and participating in an expedited due process
hearing which is necessary to avoid unnecessary delays in the process.

Subpart 6. CFL proposes to delete the reference to the Minnesota Rules of Civil Procedure
at subpart 6. This amendment is necessary to comply with a decision of the Minnesota Court of
Appeals stating, “Absent an express statutory authorization or rulemaking, an admunistrative review
officer may not employ the Minnesota Rules of Civil Procedures to interpret an administrative
body’s own procedural rules.” See Appendix T for the text of EIN. v. Special School District #1,
603 N.W.2d 344, 345 (Minn. Ce. App., 1999). .

CFL also proposes to add, “The hearing officer may establish procedures necessary to
ensure the timely and fair resolution of the dispute.” This amendment 1s necessary to ensure 1ssues
are resolved with efficiency to ensure that pupils are appropriately served without delay.



REPEALER
Minnesota Rules, parts 3525.0200, subpart 2; 3525. 1.729 subpart 2; 3525, 1333,subpart 3;
3525.1510; 3525.2550, subpart 1; 3525.2750; 3525.2900, subparts 1 and 3; 3525.3700, Subpart 2;
3525.4200; and 3525.4400, are repealed A :
CONCLUSION

Based on the foregoing, the proposed rules are both needed and reasonable.

/[-27 20 ( W %
Date Chnistine Jax, Ph.IY

Commissioner




