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121 East Seventh Place
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November 9, 1995

Maryanne V. Hruby

Legislative Commission to Review Administrative Rules
55 State Office Building

100 Constitution Avenue

St. Paul, MN 55155

Re:  Proposed Rules of the Department of Health Governing the Registration of
Occupational Therapists and Occupational Therapy Assistants

Dear Ms. Hruby:

The Minnesota Department of Health intends to adopt rules governing the registration of
occupational therapists and occupational therapy assistants. We plan to publish a Notice of
Intent to Adopt Rules in the December 11, 1995 issue of the State Register.

As required by Minnesota Statutes, sections 14.131 and 14.23, the Department has prepared
a Statement of Need and Reasonableness which is now available to the public. Also as
required, a copy of this Statement is enclosed with this letter.

For your information, we are also enclosing a copy of the proposed Rules and a copy of the
Notice of Intent to Adopt Rules in this matter.

Please contact me at (612) 282-5624 if you have any questions rega:ding these rules.
Sincerely,
a?m%@/w/
Annette Spencer
Health Occupations Program

TDD: (612) 623-5522 (Twin Cities) 1-800-627-3529 (Greater Minnesota)

An Equal Opportunity Employer




STATE OF MINNESOTA ' BEFORE THE MINNESOTA

'COUNTY OF HENNEPIN DEPARTMENT OF HEALTH
IN THE MATTER OF THE =~ STATEMENT OF NEED
PROPOSED ADOPTION OF RULES ' AND REASONABLENESS

OF THE DEPARTMENT OF HEALTH
GOVERNING THE REGISTRATION OF
OCCUPATIONAL THERAPISTS AND
OCCUPATIONAL THERAPY ASSISTANTS

INTRODUCTION

This statement of need and reasonableness is preparedA purSuaht to ihe requirements set
forth in Minnesota Statutes, sections 14.131 and 14.23. It contains a summary of the
evidence and arguments in support of the need for ;md reasonableness of the regis'tration |
rules for occupational therapy practitioners. Also included is a statement addressing the
impact of these rules on small businesses and the approval of the Commissioner of Finance
regarding the fees to be charged fof the registrétion system.

BACKGROUND

The proposed registration rules for occupational therapy practitioners establish protected
titles for two occupational groups, occﬁpational therapists and occupational therapy assistants.
The State of Minnesota has not regulated either of these occupations. Thus, the proposed
rules will be the first Minnesota credential for occupational therapists and occupational
therapy assistants.

Nationwide, 50 jurisdictions have regulatory laws. The mode of regulation for these

Jjurisdictions is as follows:

* 39 states plus the District of Columbia and Puerto Rico have licensure.




. 2 states have registration.

* 5 states have certification.

* 2 states have trademark law.

New Jersey and Vermont are in the process of developing their regulations for occupational .
therapy practitioners. Colorado does not regulate occupational therapy practitioners.

The American Occupational Therapy Association (AOTA) estimates that there are 1,286
occupational therapists in the wofkforce in Minnesota. AOTA estimates that there are 792
occupational therapy assistants in the workforce in Minnesota. Information on mgulaﬁon in
other staies and number of practitioners was obtained from the AOTA staff in the Legislative
and Political Affairs Department. The Minnesota Occupational Therapy Association
(MOTA), the professional association for occupational therapists and occupational therapy
assistants, has approximately 950 members. As of April 1, 1994, the membership consists
of 623 occupational therapists, 147 occupational therapy assistants, 165 students and 13
associate members. Membership in this association is voluntary. |

Minnesota has two schools for occupational therapists. The University of Minnesota
graduates 30 students per year; the College of Saint Catherine graduates approximately 40
students in their day program and 20 students in their weekend program.}

Minnesota has four schools for occupational therapy assistants. Anoka chhnical
College graduates approximately 30 students per year; Austin Community College graduates
approximately 20 students per year; Duluth Technical College graduates approximately 20

students per year; and St. Mary’s Campus, College of St. Catherine graduates approximately

30 students per year.




.Typical occupational therapy practice settings nationwide in 1990 were as follows:

INPATIENT / RESIDENTIAL QUTPATIENT / COMMUNITY

General Hospital 271 School System  18.6

Psychiatric Hospital 4.6 Private Practice 7.7

Skilled Nursing Home/ ~ 6.4 Outpatient Clinic 3.7

Int. Care Facility (free standing)

Rehabilitation Hospital  11.4 Home Health Agency 3.6

Residential Care Facility 2.7 Physician’s Office 1.2
Comm. Mental Health 1.1

; Center
TOTAL 522 739.6

AOTA Research Information & Evaluation Division, AOTA 1990 Member Data Sgrvg, p. 4
(1991). While the majority of occupational therapy practitioners work in inpatient or
residential settings (52.2%), a sighiﬁcant and increasing number of occupational therapy
practitioners work in outpatient or community settings (39.6%). The remainihg practitionérs
(8.2%) are in other settings such as teaching institutions, research facilities, and managed
care programs. Id.

Occupational therapy prag:titioners work in a variety of medical and educational set'tings
with a'broad range of physical and psychological conditions. The common element of all
occupational therapy practice, regardless of setting or population served, is the goal to
increase purposeful activity. An occupational therapy practitioner may be employed in a

psychiatric hospital or community mental health center working with persons who have




significant psycho-social dysfunction. In this setting, an occupational therapy practitioner
might provide soclal activities designed to help the individual dévelop coping skills to
successfully deal with the stresses, problems and changes of daily living. An occupational
therapy practitioner may be employed in a skilled nursing or outpatient rehabilitation facility
that serves persons who have lost the ability\to perform some daily living activities due to
disability or age. In this setting, an occupational therapy bractitioner may evaluate and
construct equipment that promotes independenge in daily living skills sﬁch as sélf-care,
vocational and homema.kir,g. An occupationél therapy practitioner may be employed ~in a
home-based program to work with infants who are physically or mentally disébled, and their
parents. In this setting the occupation.al} therapy practitioner may instruct parents in range of
motion exercises and sensory integration activities to promote development. Occupational
therapj practitioners may be employed in hand therapy clinics to restore hand function after
injury or surgery. In thvis .setting the occupational therapy practitioner may use physical
agent modalities, such as superficial heat, superficial cold, ultrasound, or electrical
stimulation to relieve pain, decrease swelling, and increase movement. In one setting alone,
a hospital, you may find occupational therapists providing services to burn patients, cardiac
patients, premature infants, and patients using prosthetics or orthopedic devices.

The diversity of the profession is reflected in the organization of the professional
association of occupﬁtional therapists and occupational therapy assistants in Minnesota. -
MOTA has 12 practice groups; long term caxé, school therapy, early intervention,
administration,'gerontology, industrial rehabilitation, cardiac rehabilitation: physical

.disability, pediatrics, mental health, home health, and hand therapy. In addition, there is a




statewide hand therapy association whose membership is approximately 90% occupational
* therapists and 10% physical therapists.
chupational therapists represent one discipline on the medical or education team. Other

, ‘members of the team, such as physical therapists, social workers, nurses, psychologists and
physigians work with occupaﬁonal therapists to promote complete or optimal rehabilitation of
patients who are medically or educationally handicapped. As a team member, the
occupational therapist provides information regarding the patient’s physical and psychological
adaption in the performance of daily living skills and functiorial activities.

The following funcﬁons are typically inciuded in occixpational therapy sérvices: evaluate
patients and clients, interpret evaluation findings, develop treatment plans, implement
treatment, mon.itor patients/client’s response to treatment and modify treatment as indicated,
develop appropriate home or community programs, and initiate referrals.

STATUTORY AUTHORITY
The Commissioner is directed by Minnesota Statutes, section 214,13, subdivision 1 to
"promote the recognition of human seryices occupations useful in the effective delivery of
human services." The Commissioner is authorized to:
establish procedures for the identification of human services occupations not now

credentialed by the state, recommend appropriate regulatory modes, and promulgate

by rule standards and procedures relating to the credentialing of persons practicing
in the affected occupations.

Minn. Stat. § 214.13, subd. 1.
The Commissioner must consider the criteria in Minnesota Statutes, section 214.001 to
determine whether regulation is necessary. If the Commissioner determines regulation is

necessary, the Commissioner is empowered only to register the occupation. Minn. Stat. §
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214.13, subd. 1.
Registration is defined as " a system ... whereby practitioners who will be the only
persons permitted to use a designated title are listed on an official roster after having met

predetermined qualifications.” Minn. Stat. § 214.001, subd. 3(c). Unlike licensure,

registration provides title protection only.  Persons who are not registered are not prohibited

from performing occupational therapy tasks; however, they are prohibited from using the
protected title designated in the rules or holding themselves out as a member of the
occupation. ‘ |

In promulgating rules for registration of an occupation, the Commissioner may include
procedures and standerds addressing registration requirements, the scope of authorized
practice, fees, supervision, continuing education, career progression, and disciplinary
matters. Minnesota Statutes, section 214.13, subdivision 3. The rules may also include
provisions for indicating functional differentiation of the group, qualifications for achieving
registration via different entry routes, requirements for different levels of registered titles
corresponding to steps in the occupation’s career progression, the orgahizational structure of
the advisory council, procedures for registration, requirements for registration renewal,
disciplinary procedures and fees. Minn. R. part 4695.1500, subp. 4.

Minnesota Statutes, section 214.13, subdivision 4,‘ states "the commissioner of health
shall wherever possible delegate the administration of regi;lation ectivities to a health-related
licensing board with the concurrence of that board." Alternatively, the Commissioner may
act as the administrative authority for a registered occupation. See id.; Minn. R. 4695.1500

subp. 4 (1991).
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The MOTA submitted an application for registration to the Commissiqner in 1988. This
application was reviewed under the criteria established in Minnesota Statutes, section 214.001
subdivision 2 by staff of the Health Occupations Program of the Minnesota Department of
Health (MDH) and the Human Services Occupations Advisory Council (HSOAC).

: Fellowing a re?iew of the recommendetions from the Health Occupations Program staff
and the Human Services Occupations Advisory Council, the Cpmmissioner determined on
August 31, 1989, that occupational therapy practitioners should be regulated within the state
of Minneseta. She further deteﬁnined that the form of regulation should be a registration
system administered by the Commissioner and her delegatees in the Minnesota Department of
Health.

GENERAL STATEMENT OF NEED AND REASONABLENESS

The legislature has declared that "no regulation shall be imposed unless it is required for
the safety and well being of the citizens of the state." Minnesota Statutes, section 214.001,
subd. 2. There are several factors which must be examined before regulation can be
initiated. It must be determined "whether the unregulated practice of an occupation may
harni or endanger the health, safety, and welfare of citizens of the state and whether the
potential for harm is recognizable and not remote.” Minnesota Statutes, section 214.001,
subd. 2(a). A second factor examines "whether the practice of an occupation requires
specialized skill or training and wll_ether the publie needs and will benefit by assurances of
initial and continuing.oécupational ability." Minnesota Statutes, section 214.001, subd. 2(b).
Another consideration is "whether the citizens of the state are or rﬁay be effectively protected

by other means.” Minnesota Statutes, section 214.001, subd. 2(c). The final factor is




whether the overall cost effectiveness and economic impact of regulating the occupation

would be positive for the citizens of the state.” Minnesota Statutes, section 214.001, subd.

- 2(d).

Review of the occupation of occupational therapy practitioners under these criteria
resulted in findmgs, conclusions and recommendaticns by the Commissioner whlch are set
out in the Determination of the Commissioner of Health dated August 31, 1989, a copy of
which is attached as Attachment A aﬁd incorpoxjated' into this statement of need and
reasonableness. Based on a thorough review of the application, the recommendations of the

Human Services Occupational Advisory Council (HSOAC) and the Minnesota Department of
Health Staff,' and after evaluating the criteria for regulation set out in Minnesota Statutes,
section 214.001, subdivision 2, the Commissioner concluded that a registration system for
occupational therapy practitiéners was needed and reasonable for the following reasons:

1. There is a potential that the unregulated practice of occupational therapy will harm
or endanger the health, safety, and welfare of the citizens of the state.

The Commissioner determined that, though harm may not be proximate, the potential for
harm is real, serious and highly likely to occur when occupational therapy services are _
incompetently delivered. She agreed with the HSOAC and staff finding that the harm may

be remote in that it often may not be immediately recognizable. Harm from incompetently

! The HSOAC voted to not regulate occupational therapy practitioners on a divided vote
(3 votes were in favor of registration, 3 votes were against registration and there were 2
abstentions). The HSOAC recommendation on the regulation of occupational therapxsts and
occupational therapy assistants is attached as Attachment B.

Department of Health staff recommended regulation by implementation of a registration
system. See Health Occupations Program Staff Recommendations on the Regulation of
Occupational Therapists and Occupational Therapy Assistants, Attachment C.



delivered occupational therapy services is generally not immediate, rather it is evidenced
over time. In addition, when the harm is lost productivity and unrealized reha_bilitative
progress, it may be difficult to determine that harm is due to improperly or poorly delivered
services. Efficacy studies demonstrate that properly delivered services are beneficial and
cost effective. Thus, if occupational therapy services are poorly delivered, .it could be
concluded that patients suffer harm when services are not haximally beneficial.

The Con.lmissionerlnoted that harm may occur even in "supervised" settings because
occupational therapy practitioners work independenﬂvahen fomiulatiﬁg plans of care and
when delivering services. Furthermore, occupational thefapists are increasingly providing
services in community or outpatient settings due to deinstitutionalization and shorter
hospitalizations. Therefore, there is a need to recognize services that are provided by
qualified practitioners. | | |

2. The delivery of occupational therapy services requires specialized skill and training.
The public needs and will benefit by assurances of initial and continuing competency.

The Commissioner concluded that the practice of occupational therapy requires
specialized skill and training. The Commissioner found that occupational therapy services

require extensive skills involving independently performed functions.

- The functions performed by occupational therapists require a detailed knowledge and
understanding of how each function will improve or ameliorate the condition being
treated. This is true especially in the medical setting. For example, therapy could be
permanently damaging if not properly administered to burn patients, accident victims,
patients recovering from strokes (i.e. incorrect positioning of splints, burn masks,
contraindicated exercise programs, etc.). While the absence of specialized skills may not
produce immediate ard irreparable harm, treatments which have little or no value can,
over time, deprive the patient/client of an opportunity to improve his or her medical or
education rehabilitation effort. For some patients/clients, the time lost may mean that
"the window of opportunity" for improvement no longer exists.




Commissioner’s Determination, Attachment A, p. 3. Finally, the Commissioner found that
new techniques are emerging and it is important that occupational therapy practitioners
remain current in their field.

3. Regu'lation of occupational therapy practitioners will provide the citizens of the state
with an additional means of protection.

The Commissioner concluded that:
While there is a strong private and national credentialing organization that helps ensure
entry-level competence, there are no mechanisms for promoting continuing competence
either nationally or within Minnesota, and there is no mechanism for investigating
incompetent or unprofessional conduct in Minnesota. In addition, there is no authority
or means to sanction such conduct.
Commissioner’s Determination, Attachment A, p. 4.

4. The overall cost and economic impact of regulation will be positive on the citizens of
the state. : '

The HSOAC and staff disagreed in their conclusions concerning the economic impact
and cost effectiveness of regulation. The Commissioner concurred with the staff’s analysis
on this factor. First, additional regulation is needed to protect the public, and the benefit to
the public outweighs the costs associated with implementing and administering a regulatory
system. Second, direct lifestyle. and emplbyment productivity benefits accrue to individuals
receiving occupational services from competently trained practitioners, and the costs
attribpted to regulation wouid be more than offset by individual and societal benefits.
Finally, there was likely to be no changes to public programs or third party reimbursement

systems if regulation was implemented.
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ADDITIONAL REQUIREMENTS
1. Review and Comment by Commissioﬁer of Finance
Minnesota Statutes, section 16A.1285, states that charges for regulation must be

establisheci according to Minnesota Statutes, Chaptet 14. The Commissioner of Finance
must review and comment on all charges submitted for approval under Minnesota Statutes,
Chapter 14 and the commissioner’s comments and recommendations must be included in the
statement of need and reasonableness. In accordance with this requirement, the |
Commissioner of Finaﬁce’s review and comment of the fees established in the propqsed
registratidn rules is éont;ined in Attachment T which is incorporated into this statement of

need and reasonableness. Minnesota Statutes, section 16A.1285 replaces Minnesota Statutes,

section 16A.128 which was repealed in 1993.

2. Small business considerations

When an administrative agency proposes rules which may directly affect small business,
the agency is required by Minnesota Statutes, section 14.115 to cdnsider various methods for
reducing the impact of the rules on small businesses. It is the Commissioner’s position with
respect to these proposed rules that the provisions of Minnesota Statutes, section 14.115 dé
not apply. |

Minnesota Statutes, section 14.115, subdivision 7 s;;eciﬁes four types or classes of rules
to which the small business requirements of section 14.1 15 are inapplicable. These proposed
rules come within the terms of two of the exemptions; (1) agency rules that do not affect

small businesses directly and (2) service businesses, regulated by government bodies, for

standards. and costs.
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I I not directly affect small businesses.

The vast majority of occupational therapists and occupatibnal therapy assistants are
employed by hospitals, nursing homes, long term care facilities and schools. These
employment settings are generally not small businesses. However, some occupational
therapists and occ;upational therapy assistants may be employed by businesses that meet the
definition of a small business. In addition, some occ;upatibnal therapists and oécupational
therapy assistants may be self-employed, and thus considered a small business.

Even though the work setting for some occupational therapy practitionérs may be
considered a small business, Minnesota Statutes, section 14.115 does not apply because the
rules "dornot affect small businesses directly.” Minn. Stat., §14.115, subdi?isio’n 7(2). "
These rules have no direct impact on small business. Instead, they regulate m;llgm, in
particular those who apply for and are registered as occupational therapists and occupational
therapy assistants. Registration is not mandatory, thus, individuals may still Wor_k in the
field of occupational therapy even though they choose to forgo regi;uaﬁon.

That the proposed rules have no direct affect on small businesses is highlighted when the
rules are analyzed under the standards contained in Minnesota Statutes, section 14.115, |
subdivision 2. Subdivision 2 requires an agency, when ;_dopting rules which may affect
small businesses, to consider five "methods for reducing the impact of the rules on small
business.”" The Commissioner has considered these five methods, as explained below, in
case these proposed rules are in some‘way construed as affecting small businesses. The
methodsbare: (a) the establishment of less stringent compliance or reporting requirements for

small business; (b) the establishment of less stringent schedules or deadlines for compliance
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or reporting requirements for small businesses; (c) the consolidation of simplification of
compliance or reporting requirements for small businesses; (d) the establishment of
performance standards for small businesses to replace design or operational standards

required. in the rule; and (e) the exemption of small businesses from any or all requirements

of the rule.
The Commissioner nbl hat, if the rules were determi ffect sm
in it would feasible to in f the fiv meth Ain
these proposed rules.

The Commissioner has considered the feasibility of iniplementing each of the five
suggested methods, considered whether implementing any of the five methods would‘ be
consistent with the statutory objectives that are the basis for this rulemaking, and concluded
that it would not be feasible to incorporate any of the five suggested methods into these
proposed rules. The Commissioner has also concluded that reducing the impéct of these
rules on small businesses would undermine the objectives of the registration system. The
Commissioner’s reasons are as follows.

Methods (a) through (c) of Minnesota Statutes, section 14,115, subdivision 2 relate to
lessening compliance or reporting requirements for small businesses by (a) establishing less
stringent requirements, (b) establishing less stringent schedules or deadlines for compliance
with the requirements, or (c) consolidating or simplifying the requirenients. The
commissioner is not propgsing any cdmpliance or reporting requirements for either small or
large businesses. Method (d) suggests replacing design or operational standards with

performance standards for small businesses. The Commissioner is not proposing any design
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or operational standards for any person or entity in business, and therefore there is no reason |
to implement performance standards-for small businesses as a feplacement for design or
operational standards that do not exist. Finally, method (e) shggésts exempting small
businesses from any or all requirements of the rules. Under vthe Commissioner’s view that
these proposed rules do not directly regulate small businesses, there are no rule requirements
from which to exempt small businesses.
Reducing the impact of these rules on small businesses would undermine th
ives of the regi .' n
As the foregoing demonstrates, these proposed rules do not directly affect small
businesses and thus under Minnesota Statutes, section 14.115, subdivision 7(2), the rules are
not subject to the provisions of section 14.115. However, if these proposed rules are viewed
as regulating businesses directly, it would be contrary to the Commissioner’s statutory
authority to adopt one set of regulations that would apply to occupational therapists who
work in a large business and adopt another less stringent set of regulations to be applied to.
'rthose occupational therapists who work in a small b.usiness setting. Minnesota Statutes,
section 214.'13 charges the Commissioner with the duty of recommending appropriate
regulatory modes for human service occupations not now credentialed by the state and further
requires the Commissioner, should she decide that the appropriate mode of regulation for a
specific group is registration, to promulgate rules for establishing standards and procedures
to implement that decisiox]. Given these statutory mandates, it is the Comﬁissioner’s duty to
establish registration procedures which apply equally to and govern all applicants and

registrants, regardless of the size of their business setting. Protection of the public and

14




equitable treatment of all persons under the proposed rules require regulations that'are
‘consistent for all persons regardless of empldyment in small or large business settings.
Furthermore, ‘Minnesota Statutes, section 214.001, subdivision 2, paragraph (d) requires the
Corhmissioner to consider whether the overall cost effectiveness and economic impact of the
proposed regulation would be positive for the citizens of the state. Therefore, the
Commissioner has aJread_y mken the cost impact of the preposed-registration system into
consideration and determined that the proposed registration system is the least cestly method
of regulating the occupation so as to protect the public.

The pro rules apply to service business re»ulat vrmhn ies, for
standards and costs.

These rules are also exempt from section 14.115 under terms of subdivision 7(3). This
exemption appﬁes to rules governing service businesses which are regulated by goVemment
bodies for standards and cost. The vast majority ef employment settings for oecupatiOnal
therapy practitioners, such as nursing homes, long-term care facilities, hospitals, group
homes and resident_ial care facilities are all specifically exempt from the small business
provisions under thiS portion of the statute. The remaining employment settings for
occupational therapy practitioners should fall within the exemption because, like the
businesses specifically named in the statute, they are service businesses regulated by
government bodies for standards and costs. |

e.Conclusion.

It is the Commissioner’s position that the propesed rules are exempt from the small

business considerations because the rules do not affect small businesses directly and the
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employers are service businesses which are regulated by government bodies. As explained
* above, the Commissioner considers implementation of any of ihe five suggested methods
enumerated in Minnesota Statutes, section 14.115, subdivision 2 to be infeasible.
Nonetheless, to the extent that the proposed rules may affect the business operation of an
occupational therapy practitioner, and to the extent it may be feasible to implement any of
the suggested methods for lessening the impact on sma'llv businesses, the Commissioner
asserts that it would be contrary to the purboses to be served by these rules to éxempt one

~ group of occupational therapy practitioners from the requu-ements of the proposed rules. It
is the Commissioner’s view that these proposed rules must apply equally to all occupatlonal
therapy practitioners if the public is to be adequately protected. For all of these easons, it is
not feasible for the Commissioner to incorporate into these proposed rules any of the five
methods specified in Minnesota Statutes, section 14.115, subdivision 2.

Minnesota Statutes, seétion 14.115, subdivision 4 requires the agency to provide an
-opportunity for small businesses to participate in the rulemaking process. The Department
has complied with this requirement. Throughout the rule drafting process, input has been
obtained from a variety of businesses which employ OTs, including small business as that
term is defined at Minnesota Statutes, §i4.115 . Meetings to discuss the draft rules have
been held with occupational therapy practitioners from a variety of practice settings including A
metropolitan hospitals, academic institutions fhat are located ih the metropolitan area and
rural areas, free-standing physical rehabilitation centers, rural long term care facilities, hand
therapy clinics and schools. The Minnesota Occupational Therapy Association has

pan:icipated in a number of reviews of the draft rules at various stages in their development.
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In addition, The Minnesota Occupational Therapy Association, in cooperation with the
Department, invited each member of their association to obtain a copy of the draft rules for
‘review and comment.

Furthermore, a vaﬁety of professional associations that represent employers of
occupational therapy practitioners were included in the review of the draft rules prior to the
publicatioh of the proposed rules, including the Minnesoté'H'ome Care Assdciation, Care
Providers of Minnésotg, Minnesota Hospital Association, Minnesota Assoéiation of Homés
for the Aging, Minnesota Academy of Medicare Rehabilitation Agencies and the Minnesota
Medical Association. All of these individuals and associations have also been invited to
review the rules as publishéd in the form of the proposed rules.

3. Other statutory requirements.

The Commissioner has determined that Minnesota Statutes, sections 14.11; 17.80 to
17.84; 115.43, subdivision 1; 116.07, subdivision 6; and 144A.29, subdivision 4 do not
apply to the proposed registration: rules. Therefore; this Statement of Need and
Redsonableness does not address the topics referenced in those statutes. |
4666.0010. SCOPE.

PARTS 4666.0010 TO 4666.1400 APPLY ONLY TO PERSONS WHO ARE
APPLICANTS FOR REGISTRATION, WHO ARE REGISTERED, WHO USE
PROTECTED TITLES, OR WHO REPRESENT THAT THEY ARE REGISTERED AS
OCCUPATIONAL THERAPISTS OR OCCUPATIONAL THERAPY ASSISTANTS.

It is necessary to set out“the scope of the pfoposed rules to clearly identify those persons

that are subject to the rules. The scope section is necessary so that affected persons have
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adequate notice of who is subject to the proposed rules.
The proposed rules do not apply to every person who practiceS occupational fherapy.

| The proposed rules apply only to occupational therapy practitioners who fit into one of the
categories set out abovo: is an applicant for registration, is registered, uses protected titles or
represents that he or she is registered. It is reasonable to include these categories of persons
because the Commissioner will only have jurisdiction overAeach group of persons identified.
The Commissioner’s jurisdiction extends beyond applicaots and registrants to any person who
uses titles protected by the registration system whether or not they are authorized to do so.
The authority for the Commissioner’s jurisdiction over individuals who violate parts
4666.0010 to 4666.1400, including persons who use a title protectEd by part 4666.0030
whether or not they are authorized to do so, arises out of several sections of Minnesota
Statutes, chapter 214. First, the Commissioner is authorized to register»an occupation.
Minnesota Statutes, section 214.13, subdivision 1, states in part "If the‘ commissioner
determines that credentialing of an occupation’is appropriate, the commissioner is empowered
only to register the occupation.” Second, the Commissioner is authorized to protect titles
through a registration system. Minnesota Statotes, section 214.001, subdivision 3, paragraph
(c) describes registration as a system "whereby practitioners who will be the only persons
permitted to use a designated title are listed on an official roster after having met
predetermined qualifications...." Third, the Commissioner is allowed to include in the
registration »system!procec!ures and standards relating to several topics, including disciplinary
matters. Minnesota Statutes, section 214.13, subdivision 3, states in part that "[r]ules

promulgated by the commissioner pursuant to subdivision 1 may include procedures and
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standards relating to the registration requirement, the scope of authorized practice, fees,
supervision required, continuing education, career progression, and gggmlmaﬁg_rs"
Emphasis ‘supplied. .'

Fourth, Chapter 214 provides the Commissioner with disciplinary authority for registered
occupations. The Commissioner is given authority to receive and act on complaints by
Minnesota Statutes, section 214.13, subdivision 6:

The provisions of section 214.10 (regarding the conduct of licensing boards in the

receipt of complaints, investigations and hearings) shall apply to any complaint or other

communication, whether oral or written, received by the commissioner of health which
alleges or implies a violation of a statute or rule which the commissioner is empowered
to enforce relating to a specific occupational group for which a registration requirement
has been created pursuant to this section.
Parenthesis added. Minnesota Statutes, section 214.13, subdivision 7 authorizes the
Commissioner to use the subpoena powers granted to boards by section 214.10 subdivision 3.
Finally, Minnesota Statutes, section 214.11 authorizes the Commissioner to seek injunctive
relief to enforce the rules. The language of the statutes cited above give the Commissioner
jurisdiction over applicants, registrants and persons who use any title protected by part
4666.0030, whether or not authorized to do so.
4666.0020 DEFINITIONS. |

SUBPART 1. SCOPE. FOR THE PURPOSE OF PARTS 4666.0010 TO 4666. 1400,
THE FOLLOWING TERMS HAVE THE MEANING GIVEN THEM.

Itis necensary and reasonable to define in this part those words which are ‘used in the
proposed rules because t}{ey are key to understanding the practice of occupational therapy

and the registration system for occupational therapists and occupational therapy assistants.

SUBP. 2. ADVISORY COUNCIL. "ADVISORY COUNCIL" MEANS THE
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OCCUPATIONAL THERAPY PRACTITIONERS.ADVISORY COUNCIL AUTHORIZED
éY MINNESOTA STATUTES, SECTION 214.13, SUBDIVISION 4.

It is necessary to include this definition in the rules to distinguish this advisory council
from other advisory councils in Minnesota. The definition is reasoﬁable because it clearly
identifies the advisory council referred to in these rules and because it cites the statutory
authority for creating the advisory council. Minnesota Statutes, section 214.13, subdivision
4 states in part: "The commissioner of health may establish an advisory council to advise the
commissioner or the appropriate health-related licensing board on matters relating to the
registration and regulation of an occupation." '

SUBP. 3. ASSIGN. "ASSIGN" MEANS THE PROCESS OF INSTRUCTING

DIRECT SERVICE STAFF HOW TO PERFORM A SELECTED TASK WHICH, UNDER

ESTABLISHED PRACTICE STANDARDS, DOES NOT REQUIRE THE SKILLS OF AN |

OCCUPATIONAL THERAPIST OR OCCUPATIONAL THERAPY ASSISTANT, WITH
THE EXPECTATION THAT THE TASK WILL BE PERFORMED IN THE ABSENCE OF
AN OCCUPATIONAL THERAPIST. |

It is necessary to define this term in order to specify the meaning of the term as used in
part 4666.0600 and to differentiate this term from the use of the term ."delegate. " The
definition is reasonable in view of the concerns expressed by advocates of persons with
developmental disabilities and recreational therapists that occupational therapists be allowed
to "integrate treatment procedures into functional activities which occur throughout the
pérson.’s normal daily routine.” The proposed rule part recognizes that occupational

therapists can train direct service staff in specific functional activities and then delegate
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berformance of the activities so as to enhance the overall provision of occupational therapy
services. For example, the occupational therapist may train direct service staff in positioning
techniques, feeding techniques and use of ambulatory devices.

SUBP. 4. BIENNIAL REGISTRATION PERIOD. "BIENNIAL REGISTRATION
PERIOD" MEANS THE TWO-YEAR PERIOD FOR WHICH REGISTRATION IS
EFFECTIVE. -

It is necessary to define "biennial registration period” because that is the unit of
measurement for a full term registration period. It is reasonable to define "biennial
registration period” in order to clearly indicate that a regiétration issued for a full term is
effective for é two year period. 4

SUBP. 5. COMMISSIONER. "COMMISSIONER" MEANS THE-COMMISSIONER
OF THE MINNESOTA DEPARTMENT OF HEALTH OR A DESIGNEE. |

It is necessary to define the term "Commissioner” as the Commissioner of the
Department of Health because it distinguishes this Commissioner from those of other state
agencies. It is reasonable to use the term "Commissioner" to refer bnly to the
Commissioner of the Department of Health because state statute specifically provides
authority for the Commissioner of Health to register human service occupations. Minn. Stat.
§ 214.13 subd. 1 (1994). It is also necessary to define "éommissioner" as including a - |
designée because it may be neceSsary fér the Commissioner to assign to a person within or
outside of the Department of Health tasks that she is authorized to perform. It is reasonable
that the Commissioner be able to delegate administrative tasks. The designee is authorized to

do only that which the Commissioner is authorized to do and has chosen to delegate.
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SUBP. 6. CONTACT HOUR. "CONTACT HOUR" MEANS AN INSTRUCTIONAL !

SESSION OF 60 CONSECUTIVE MINUTES, EXCLUDING COFFEE BREAKS,
REGISTRATION, MEALS WITHOUT A SPEAKER, AND SOCIAL ACTIVITIES

It is necessary to define this term because it is used in the rules to establish a uniform
unit of measurement for acquiring credit for continuing education activities. Sixty minutes is
a reasonable period of time to use as the uniform measurefnent for a contact hour because it
conforms to the standa;d measurement of time.

SUBP. 7. CREDENTIAL. "CREDENTIAL" MEANS A LICENSE, PERMIT,
CERTIFICATION, REGISTRATION, OR OTHER EVIDENCE OF QUALIFICATION OR
AUTHORIZATION TO ENGAGE IN THE PRACTICE OF OCCUPATIONAL THERAPY
ISSUED BY ANY AUTHORITY.

It is necessary to include this definition in the rules because the term "credential” is used
in the rules and has a meaning that, although consistent with the common u‘sage of the term,
may differ from deﬁniﬁons given in dictionaries and is specific to tiie subject area of
occupational regulation. The definition is reasonable because (1) it is consistent with
common usage, and (2) clarifies that any qualification or authorization to engage in the
pfactice of occupational therapy issued by a private body“ or governmental unit will be

considered a credential for the purpose of these rules. States regulate occupational therapy

practitioners in a variety of ways, including licensure and registration. Private organizations

also issue evidence of qualification for various occupations. This definition encompasses any

evidence of qualification or authorization issued by either type of body.
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'SUBP. 8. CREDENTIALING EXAMINATION FOR OCCUPATIONAL
THERAPIST. "CREDENTIALING EXAMINATION FOR (-)CCUPATIONAL‘
THERAPIST* MEANS THE EXAMINATION SPONSORED BY THE AMERICAN
OCCUPATIONAL THERAPY CERTIFICATION BOARD FOR CREDENTIALING AS AN
OCCUPATIONAL THERAPIST, REGISTERED, OR ANOTHER CREDENTIALING
EXAMINATION FOR OCCUPATIONAL THE.RAPIST-S‘ APPROVED BY THE
COMMISSIONER.

It is necessary to déﬁne "credentialing examination for occupational therapist" because
this phrase is used in the proposed rules to designate the examination required for persons -
who seek to qualify for registration under part 4666.0060. This definition is reasonable
because it designates the examination currently used by all states who cred_ential occupational

therapists and require an examination as part of the entry level qualifications. It is also
reasonable because Minnesota Statutes, section 214.03 directs regulatory boards to use
national standardized tests for the objective, nonpractical portion of a licensure examination.
The examination administered by the American Occupational Therapy Certification Board is
a national standardized test for occupational therapi;ts. It is reasonable to all_ow the
Commissioner to approve a different credentialing examination in order to avoid having to
amend the rules if the American Occupational Therapy Certification Board discontinues
sponsoring the national ‘examination. |

SUBP. 9. CREDENTIALING EXAMINATION FOR OCCUPATIONAL
THERAPY ASSISTANT. "CREDENTIALING EXAMINATION FOR OCCUPATIONAL

THERAPY ASSISTANT" MEANS THE EXAMINATION SPONSORED BY THE
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;\MERICAN OCCUPATIONAL THERAPY CERTIFICATION BOARD FOR
CREDENTIAIJNG AS A CERTIFIED OCCUPATIONAL THERAPY ASSISTANT, OR |
ANOTHER CREDENTIALING EXAMINATION FOR OCCUPATIONAL THERAPY
ASSISTANTS APPROVED BY THE COMMISSIONER.

It is necessary to define "credentialing examination fqr occupational therapy assistants"
because this phrase is used in the proposed rules to designéte the exanﬁﬁation required for
persons who seek to qualify for registration under part 4666.0070. This definition is
reasonable because it designates the examination currently used by all states who cre@ential
occupational therapy assistants and require an examination as part of the entry level
qualifications. It is also reasonable because Minnesota Statutes, section 214.03 directs
regulatory boards to use national standardized tests for the objective, nonpractical portion of
a licensure examination. The examination administered by the American Occupational
Therapy Certification Board is a national standardized test for occupational therapy assistants.
It is reasonable to allow the Commissioner to approve a different credentialing examination
in.order to avoid having to amend the rules if the Arperican Occupational Therapy
Certification Board discontinues sponsoring a national exarﬁina'tion.

SUBP. 10. DELEGATE. "DELEGATE" MEANS TO TRANSFER TO AN
OCCUPATIONAL THERAPY ASSISTANT THE AUTHORITY TO PERFORM
SELECTED i’ORTIONS OF AN OCCUPATIONAL THERAPY EVALUATION OR
TREATMENT PLAN FQR A SPECIFIC PATIENT.

Itis 'necessary to .deﬁne this t'erm>in order to specify the meaning of the term in parts

4666.0600 and 4666.0700 and to differentiate this term from the use of the term "assign.”
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The definition is reasonable because it is based on 5 definition used in professional literature,
see Natiohal Council of State Board of Nursing, Inc., Concept Paper on Delegation 1 (1990)
(Attachment D), and is consistent with the use of the word within the occupation.

SUBP. 11. DIRECT SUPERVISION. "DIRECT SUPERVISION" OF A LEVEL ONE
PRACTITIONER OR AN OCCUPATIONAL THERAPY ASSISTANT USING PHYSICAL
AGENT MODALITIES MEANS THAT THE LEVEL TWO PRACTITIONER HAS
EVALUATED THE PATIENT AND DETERMINED A NEED FOR USE OF A
PARTICULAR. PHYSICAL AGENT MODALITY IN THE OCCUPATIONAL THERAPY
TREATMENT PLAN, EAS DETERMINED THE APPROPRIATE PHYSICAL AGENT
MODALITY APPLICATION PROCEDURE, AND IS PHYSICALLY PRESENT IN THE
DEPARTMENT AND AVAILABLE FOR IN PERSON INTERVENTION WHILE
TREATMENT IS PROVIDED. |

It is necessary to define "direct supervision" because that term is used in part 4666.1000
to describe the level of supervision required for occupatiohal therapists who are receiving
clinical training in the use of specific physical agent modalities (referred to as level one
practitioners) and for occupational therapy assistants.

The level one practitioner must meet a variety of requirements prior to using physical
agent modalities without supervision. See part 4666.1000, subparts 6, 7, and 8. One of
these requ.irements is to develop and implemént treatment plans for a specified number of
patients under the supervision of the level two practitioner. See subpart 6, item B (1),
subpart 7, item B (1) and subpart 8, item B (1). In order to assure that services provided by

a level one practitioner are safe and effective, it is necessary to require the level two
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practitioner evaluafe the patient and determine the need for a particular physical agent
modality. However, in ofder to provide appropriate clinical training opportunities, the
Commissioner recognizes that it will be necessary during the course of training for the level
one practitioner to perform evalgations and determine whether a particular physical agent
modality would be appropriate. Under these situations, the requirements of "direct
supervision" still apply and the level two practitioner woqld be required to independently
verify the evaluation and ‘determination of the level one practitioner.

SUBP. 12 VELEC"I'RICAL STIMULATION DEVICE. "ELECTRICAL
STIMULATION DEVICﬁ" IS ANY DEVICE WHICH GENERATES PULSED, DiRECT,
OR ALTERNATING ELECTRICAL CURRENT FOR THE PURPOSES OF
REHABILITATION OF NEUROMUSCULOSKELETAL DYSFUNCTION.

It is necessary to define electrical stimulation devices so that registered persons can
clearly identify the devices that are referred to in part 4666. 1000. It is necessary to have a
definition which is broad enough to cover all devices which use various types of electrical
current for rehabilitation of a particular dysfunction but is specific énough to limit the type of
dysfunction to neuromusculoskeletal. It is reasonable for the definition to describe these
devices by their function (e.g. devices generating eléctrical current for rehabilitation of
neuromusculoskeletal dysfunction), because that allows registered persons to identify the
devices without having to name all devices iﬁ the proposed rules.

SUBP. 13. ELECTROTHERAPY. "ELECTROTHERAPY" IS THE USE OF '
ELECTRICAL STIMULATION DEVICES FOR A THERAPEUTIC PURPOSE.

It is necessary to define eleétrothetapy because that term is used in part 4666.1000. The
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definition is reasonable because it concisely states what electrotherapy is for purposes of the
rules. | |

SUBP. 14..‘ LEVEL ONE PRACTITIONER. "LEVEL ONE PRACTITIONER"
MEANS AN OCCUPATIONAL THERAPIST WHO IS QUALIFIED TO USE
SUPERFICIAL PHYSICAL AGENT MODALITIES, ELECTRICAL STIMULATION |
DEVICES, 6R ULTRASOUND DEVICES FOLLOWING COMPLETION OF THE
THEORETICAL TRAINING REQUIRED IN PART 4666.1000, SUBPART 3, 4, OR 5,
AND WHO’ USES THE MODALITY UNDER THE DIRECT SUPERVISION OF A
' LEVEL TWO PRACTITIONER. | |

It is necessary to define level one 'practitioner beca‘use‘th.at term is used in part
4666.1000 to designate a person who has completed certain theoretical and clinical tr'aining
requirements and is able to use specific pﬁysical agent modalities under the supervision of a
level two practitioner. It is reasonable that this title be applied only to persons who have
completed certain theoretical and clinical training because use of physical agent modalities is
not: part of the entry level training provided at accredited occupational therapist educational
programs.

'SUBP. 15. LEVEL TWO PRACTITIONER. "LEVEL TWO PRACTITIONER"
MEANS AN OCCUPATIONAL THERAPIST WHO IS QUALIFIED TO USE
SUPERFICIAL PHYSiCAL AGENT MODALITIES, ELECTRICAL STIMULATION
DEVICES, OR ULTRASOUND WITHOUT SUPERVISION FOLLOWING COMPLETION
OF THE REQUIREMENTS IN PART 4666.1000, SUBPARTS 6, 7, OR 8.

It is necessary to define level two practitioner because that term is used in part
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4666. 1000 to designate a person who has gained ciinical experience while working as # level
one practitioner, and is now able to work without supervision. The reasonableness of the
clhﬁéd training required to become a level two practitioner is described at part 4666.1000,
subparts 6, 7 and 8.

SUBP. 16. LICENSED HEALTH CARE PROFESSIONAL. "LICENSED HEALTH
CARE PROFESSIONAL" MEANS A PERSON LICENSED IN GOOD STANDING IN
| MINNESOTA TO PRACTICE MEDICINE, OSTEOPATHY, CHIROPRACTIC,
PODIATRY, OR DENTISTRY. |

It is necessary to define "licensed health care professional” m order that occupational
therapists can clearly identify the professionals referred to in part 4666.0800, Coordination |
of Services. The definition is reasonable because it is based on the definition of the same
phrase in the rules governing the registration of physical therapists and is used for the same
purpose, to protect the consumer and facilitate communication between therapists and the
named professionals. See Minn. R. 5601.0100 Subp. 5. Pursuant to theif registration
rules, physical therapists must communicate information to a "licensed health care
professional” or "licensed health care provider," see Minn. R. 5601.1200 & 5601.2000, and. .
under certain circumstances, must refer a patient to a 'flicénsed health care professional” or
"health care provider," see¢ Minn. R. 5601.1800 & 5601.2000. Similarly, the proposed
rules require occupational thempis;s to communicate with a "licensed health care
professional” and, under certain circumstances, refer a patient to a "licensed health care
professional” in order to protect consumers from harmful practices. See Part 4666.0800. .

SUBP. 17. LIMITED REGISTRATION. "LIMITED REGISTRATION" MEANS A
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'METHOD OF REGISTRATION DESCRIBED IN PART 4666.0400, SUBPART 3, ITEM
D, SUBITEM (1), FOR PERSONS WHO HAVE ALLOWED THEIR REGISTRATION TO
LAPSE FOUR YEARS OR MORE AND WHO CHOOSE A SUPERVISED PRACTICE AS
' THE METHOD OF QUALIFYING FOR REGISTRATION.

It is necessary to define this term because it is used in the rules to indicate an alternate
method of registration. It is reasonable that methods of régistration be identified in the
definition section in order to eliminate confusion. Limited registration is necessary in order
to enforce the sppervIsion requirements of the supervised practice (e.g. review and appréve.
the supervision agreement) and to collect fees to cover thé cost of enforcement. Limited
registration is reasonable because it allows persons who are completing a supervised practice
as the method of qualifying for registration following lapse to use the protected titlgs during
their supervised practice.

SUBP. 18. OCCUPATIONAL THERAPIST. EXCEPT AS PROVIDED IN PART
4666.0060 SUBPART 3, ITEM B, "OCCUPATIONAL THERAPISI" MEANS AN
INDIVIDUAL WHO MEETS THE QUALIFICATIONS IN PARTS 4666.0010 TO
4666.1400 AND REGISTERS WITH THE COMMISSIONER. FOR PURPOSES OF PART
4666.0060 SUBPART 3, ITEM B, OCCUPATIONAL THERAPIST MEANS THE
EMPLOYMENT TITLE OF A NATURAL PERSON BEFORE THE EFFECTIVE DATE
OF PARTS 4666.0010 TO 4666.1400.

It is necessary to include this definition in the proposed rules because the term 4is'used to
indicate persons who meet minimum‘qualiﬁcations’set by the rules and who are registered

with the commissioner. It is necessary to distinguish the use of the term in part 4666.0060
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subpart 3 in order to avoid confusion. Use of the term "occupational ther#pist" in part
4666.0060 subpart 3 refers to use of the title prior to the effective date of the rules and is
not~an exerﬁption to the requirement that all persons using the protected titles must be
registered. The definition is reasonable because the Commissioner has authority, pursuant to
Minnesota Statutes, sections 214.001, subdivision 3, paragraph (c) and 214.13, subdivision
3, to set prerequisites for registration and to protect certain titles. The definition is also
reasonable because it clearly states the elements necessary to use the term.

SUBP. 19. OCCﬁPATIONAL THERAPY. "OCCUPATIONAL THERAPY"
MEANS THE USE OF PURPOSEFUL ACTIVITY TO MAXIMIZE THE
INDEPENDENCE AND THE MAINTENANCE OF HEALTH OF AN INDIVIDUAL
WHO IS LIMITED BY A PHYSICAL INJURY OR ILLNESS, A COGNITIVE
IMPAIRMENT, A PSYCHOSOCIAL DYSFUNCTION, A MENTAL ILLNESS, A
DEVELOPMENTAL OR LEARNING DISABILITY, OR AN ADVERSE
ENVIRONMENTAL CONDITION. THE PRACTICE ENCOMPASSES EVALUATION,
ASSESSMENT, TREATMENT, ANDCONSULTATION. OCCUPATIONAL THERAPY
SERVICES MAY BE PROVIDED INDIVIDUALLY, IN GROUPS, OR THROUGH |
SOCIAL S*STEMS. OCCUPATIONAL THERAPY INCLUDES THOSE SERVICES

DESCRIBED IN PART 4666.0040.

It is necessary to define the term occupational therapy because that term is used in the
proposed rules to indicate a function or set of functions performed by occupational therapists
and occupational therapy assistants. The definition is reasonable because it encompasses the

primary functions performed by occupational therapists and occupational therapy assistants.
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SUBP. 20. OCCUPATIONAL THERAPY ASSISTANT, EXCEPT AS PROVIDED
IN PART 4666.0070 SUEPART 3, ITEM B, "OCCUPATIONAL THERAPY. ASSISTANT"
MEANS AN INDIVIDUAL WHO MEETS THE QUALIFICATIONS FOR AN
'OCCUPATIONAL THERAPY ASSISTANT IN PARTS 4666.0010 TO 4666.1400, AND
REGISTERS WITH THE COMMISSIONER. FOR PURPOSES OF PART 4666.0070
SUBPART 3, ITEM B, OCCUPATIONAL THERAPY ASSISTANT MEANS THE |
EMPLOYMENT TITLE OF A NATURAL PERSON BEFORE THE EFFECTIVE DATE
OF PARTS 4666.0010 TO 4666.1400.

It is necessary to include this deﬁnition in the proposed rules because the‘term is used to
indicate personé who meet minimum qualifications set by the rules and who are registered
with the Commissioner. It is necessary to distinguish the use of the phrase in part.4666.0070
subpart 3 in order tb avoid confusion. Use of the phrase "occupational therapy assistant” in
part 4666.0070 subpart 3 refers to the use of the title prior to the effective date of the rules
and is not an exemption to the requirements that all persons using tt;e titles must be
registered. The definition is reasonable because it clearly states the elements necessary to .
use the term. The definition is also reasonable because the Commissioner has authority, |
pursuant to Minnesota Statutes,‘ sections 214.001, subdivision 3, paragraph (c) and 214.13,
subdivision 3, to set prerequisites for registration and to érotect certain titles.

SUBP. 21. PHYSICAL AGENT MODALITIES. "PHYSICAL AGENT
MODALITIES" MEANS MODALITIES THAT USE THE PROPERTIES OF LIGHT,
WATER, TEMPERATURE, SOUND., OR ELECTRICITY TO PRODUCE A RESPONSE

IN SOFT TISSUE. THE PHYSICAL AGENT MODALITIES REFERRED TO IN PARTS
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4666.0040 AND 4666.1000 ARE SUPERFICIAL PHYSICAL AGENT MODALITIES,
ELECTRICAL STIMULATION DEVICES, AND ULTRASOUND,

It is necessary to define the term physical agent modalities because the term is used in
the rules to refer to a grbup of thérapeutic modalities that are not part of entry level-training
for occupaﬁonal therapists and occupational therapy assistants. Use of these modalities is
g;)vemed by proposed rule parts 4666.1000, and is considé;ed advanced practice for
occupational therapists and occupational therapy assistants. It is reasonable that the definition
provide a broad general description of physical agent modalities and thén deséribe the
specific modalities referred to in the proposed rules, because this information helps readers to
. understand the type of therapeutic mcdium the rule is referring to. |

SUBP. 22. PROVISIONAL REGISTRATION. "PROVISIONAL REGISTRATION"
MEANS A METHOD OF REGISTRATION DESCRIBED IN PART ;1666.0060, SUBPART
3, FOR OCCUPATIONAL THERAPISTS AND PART 4666.0070, SUBPART 3, FOR
OCCUPATIONAL THERAPY ASSISTANTS, IN EFFECT FOR A LIMITED TIME, ﬁY
WHICH AN INDIVIDUAL WHO HAS NOT COMPLETED AN ACCREDITED OR
APPROVED EDUCATION PROGRAM BUT WHO MEETS THE EMPLOYMENT
REQUIREMENTS SPECIFIED IN THOSE SUBPARTS MAY QUALIFY FOR
REGISTRATION PENDING SUCCESSFUL COMPLETION OF THE CREDENTIALING
EXAMINATION. |

CItis necessary that this term be defined because it refers to an alternate method of
registration which is in existence for a limited period of time. It is reasonable to identify this

method of registration for applicants so they may pursue this option of registration within the
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time frame allowed. Provisional registration is necessary and réasonable in order to allow
those practitioners, who are not otherwise credentialed or formaﬂy educated but who have
acquired competency in occupational therapy through work experience, to become registered
and use the protected.titles until they pass the credentialing examination or until the period of
provisional regist;ation expires.

SUBP. 23. QUALIFIED SUPERVISOR. "QUALIFIED SUPERVISOR" MEANS
THE SUPERVISOR OF AN APPLICANT FOR PROVISIONAL REGISTRATION,
UNDER PART 4666.0060,‘SUBPART 3, WHO:

A. SUPERVISES OCCUPATIONAL THERAPISTS, OR BEFORE THE
ADOPTION OF PARTS 4666.0010 TO 4666.1400, SUPERVISED PERSONS CERTIFIED
AS OCCUPATIONAL THERAPISTS BY THE AMERICAN OCCUPATIONAL THERAPY

CERTIFICATION BOARD; OR
B. IS LICENSED BY THE BOARD OF MEDICAL PRACTICE, THE BOARD

OF NURSING, OR THE BOARD OF TEACHING AND IS KNOWLEDGEABLE OF
OCCUPATIONAL THERAPY EVALUATIONS, INTERVENTION PLANNING, AND.
THERAPEUTIC PROCEDURES; OR |

C. THE COMMISSIONER DETERMINES HAS SUFFICIENT KNOWLEDGE
OF OCCUPATIONAL THERAPY EVALUATIONS, INTERVENTION PLANNING, AND
THERAPEUTIC PROCEDURES TO ASSESS THE EXTENT TO WHICH THE
APPLICANT HAS PERFORMED THESE TASKS.

It is necessary to define "qualified supervisor" in order to provide consistent guidelines

as to the persons who are qualified to verify that an applicant has been employed as an
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occupational therapist for purposes of qualifying for provisional registration. See Part
4666,0060, subpart 3. The definition is reasonable becausé it includes only those persons
who will have knowledge of occupational therapy techniques, such as evaluation, intervéntion
planning and therapeutic procedures. The definition is also reasonable because it recognizes
various types of supervisors who will have that knowledge, including a supervisor not
specifically identified in the rules but whom the Commissioner &etermines has sufficient
knowledge to determin: whether an applicant has performed occupational therapy.

SUBP. 24. REGISTER OR REGISTERED. "REGISTER® Oﬁ "REGISTERED"
MEANS THE ACT OR STATUS OF A NATURAL PERSON WHO MEETS THE
REQUIREMENTS OF PARTS 4666.0010 TO 4666.1400 AND IS AUTHORIZED BY THE
COMMISSIONER TO USE THE TITLES IN PART 4666.0030.

It is necessary to include these terms in the definition section because the terms are used
in the proposed rules to indicate people who go through the process of registration or who
have status as registered persons. The definition is reasonable because it clarifies the specific
meaning of the terms s used in parts 4666.0010 to 4666.1400.

SUBP. 25. REGISTRANT. "REGISTRANT" MEANS A PERSON WHO MEETS
THE REQUIREMENTS OF PARTS 4666.0010 TO 4666.1400 AND IS AUTHORIZED BY
THE COMMISSIONER TO USE THE TITLES IN PART 4666.0030. |

It is necessary to define the term "registrant” because the terfn is used tﬁroughout the
rules to indicate a person who meets the qualifications of the rules and is authorized to use

the titles in part 4666.0030. The definition is reasonable because it is consistent with the

requirements provided in the rules.
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SUBP. 26. REGISTRATION. "REGISTRATION" MEANS A SYSTEM IN WHICH |
PRACTITIONERS, WHO ARE THE ONLY INDIVIDUALS f’ERMITI'ED TO USE THE
DESIGNATED TITLES IN PART 4666.0030, ARE LISTED ON AN OFFICIAL ROSTER
AFTER HAVING MET PREDETERMINED QUALIFICATIONS.

It is necessary to define "registration" in order to clal_'ify use of the term within the rules
and to prombte consistency in} the use of the term and thefeby reduce confusion. The
definition is reasonable because it correlates with the definition provided in the authorizing‘
statute for the registration system. See Minn. Stat. § 214.001, Subd. 3, Para. (c).

SUBP. 27. REGIS’fRATION BY EQUIVALENCY. "REGISTRATION BY
EQUIVALENCY" MEANS A METHOD OF REGISTRATION DESCRIBED IN PART
4666.0080 BY WHICH AN INDIVIDUAL WHO POSSESSES A CREDENTI-AL FROM
THE AMERICAN OCCUPATIONAL THERAPY CERTIFICATION BOARD OR
ANOTHER NATIONAL CREDENTIALING ORGANIZATION APPROVED BY THE
COMMISSIONER MAY QUALIFY FOR REGISTRATION.

It is necessary to define this term because it is used in the rules to signify an altemate
method of acquiring registration as an occupational therapist or occupational therapy
assistant. It is reasonable that alternate methods of acquiring registration be identified so that
applicants who are quﬂiﬁed may be registered. It is necessary and reasonable to register
persons who possess a credential from the American Occupational Therapy Certification -
Board so long as the q’ual@ﬁcations for that credential are equivalent to or exceed the

requirements for registration as an occupational therapist or an occupational therapy assistant

under the proposed rules.
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SUBP. 28. REGISTRATION BY RECIPROCITY. "REGISTRATION BY é
'RECIPROCITY" MEANS A METHOD OF REGISTRATION DESCRIBED IN PART
© 4666.0090 BY WHICH AN INDIVIDUAL WHO POSSESSES A CREDENTIAL FROM
ANOTHER JURISDICTION MAY QUALIFY FOR MINNESOTA REGISTRATION.

It is necessary to define this term because it is used in the rules to signify an alternate
method of acquiring registration as an occupational theraéist or an occupational therapy
assistant. It is reasonable that alternate methods of acquiring registration be idehtiﬁed so- that
qualified applicants may be registered. It is necessary and reasonable to register persons

- who possess a credentiallfrom another jurisdiction so long as the qualifications for tﬁﬁt
credential are equivalent to or exceed the requirements for registrationA as an occupational
therapist or occupational therapy assistant under the propdsed rules.

SUBP. 29. SERVICE COMPETENCY. "SERVICE COMPETENCY" OF AN
OCCUPATIONAL THERAPY ASSISTANT IN PERFORMING EVALUATION TASKS
MEANS THE ABILITY OF AN OCCUPATIONAL THERAPY ASSISTANT TO OBTAIN
THE SAME INFORMATION AS THE SUPERVISING OCCUPATIONAL THERAPIST
WHEN EVALUATING A CLIENT’S FUNCTION. |

SERVICE COMPETENCY OF AN OCCUPATIONAL TI-IERAPY ASSISTANT IN
PERFORMING TREATMENT PROCEDURES MEANS THE ABILITY OF AN
OCCUPATIONAL THERAPY ASSISTANT - TO PERFORM.TREATMENT PROCEDURES
IN A MANNER SUCH 'I"HAT THE OUTCOME, DOCUMENTATION, AND FOLLOW-
UP ARE EQUIVALENT TO THAT WHICH WOULD HAVE BEEN ACHIEVED HAD

THE SUPERVISING OCCUPATIONAL THERAPIST PERFORMED THE TREATMENT
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PROCEDURE.

It is necessary to definé this term in order to provide guidance to occupational therapists
in determining the level of supervision required for occupational therapy assistants. An
occupational therapist must establish that the occupational therapy assistant has sérvice

- competency prioi' to delegating portions of evaluation or treatment procedures; See part
4666.0700. The definition is reasonable because it is based on the accepted principles of
_service competency for this occupatibn. See American Occupational Therapy Association,
rnc.,mmmw (1994) (Attachment E); American Occupational Therapy

Association, Inc., Guide for Supervision of Occ upatio nal Therapy Personnel (1994)
(Atiachment F). |

SERVICE COMPE’fENCY OF AN OCCUPATIONAL THERAPIST MEANS THE
ABILITY OF AN OCCUPATIONAL THERAPIST TO CONSISTENTLY PERFORM AN
ASSESSMENT TASK OR INTERVENTION PROCEDURE WITH THE LEVEL OF SKILL
RECOGNIZED AS SATISFACTORY WITHIN THE APPROPRIATE ACCEPTABLE
PREVAILING PRACTICE OF OCCUPATIONAL THERAPY.

It is necessary to define this term in order to provide guidance to occupational therapists
as to the use of that term in Part 4666.0800 item C, which requires an occupational therapist
to "refer a client ... if the client’s condition r”équires services not within the occupational
therapist’s service competency.” The definition is reasonable because it relies on appropriate

acceptable prevailing practice standards and thus does not expand or restrict the occupational

therapists area of practice.
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SUBP 30. SUPERFICIAL PHYSICAL AGENT MODALITY. "SUPERFICIAL
PHYSICAL AGENT MODALITY" MEANS A THERAPEUTIC MEDIUM WHICH

PRODUCES TEMPERATURE CHANGES IN SKIN AND UNDERLYING

SUBCUTANEQUS TISSUES WITHIN A DEPTH OF ZERO TO THREE CENTIMETERS

FOR THE PURPOSES OF REHABILITATION OF VNEUROMUSCULOSKELETAL
DYSFUNCTION. SUPERFICIAL PHYSICAL AGENT MODALITIES MAY INCLUDE,
BUT ARE NOT LIMITED TO: PARAFFIN BATHS, HOT PACKS,'COLD PACKS,
FLUIDOTHERAPY, CONTRAST BATHS, AND WHIRLPOOL BATHS. SUPERFICIAL
PHYSICAL AGENT MODALﬁ'IES DO NOT INCLUDE THE USE OF ELECTRICAL
STIMULATION DEVICES, ULTRASOUND, OR QUICK ICING.
It is necessary to define superficial physical agent modalities so that registered persons
éan identify the devices that are referred to in part 4666.1000. It is necessary to have a
definition which is broad enough. to cover all devices which produce temperature changes in
skin and underlying tissue because that ﬂldws registrants to identify the devices without
having to name all of them. The rule part states that superficial physical agent modalities do
not include electrical stimulation devices and ultrasound, in order to avoid confusion between
the term "physical agent modalities".v (broad term that includes superficial physical agent
modalities, ultrasound and electrical stimulation dévices) and superficial physical agent
modality (one category of physical agént modaiities)-. It is necessary to exclude "quick icing"
from the definition of sup;rﬁcial physical agent modalities because quick icing is an entry
level skill for occupational therapists and occupational therapy assistants, and thefefore is not

a therapeutic medium that requires the advanced training specified in part 4666.1000.
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SUBP. 31. TEMPORARY REGISTRATION. "TEMPORARY REGISTRATION"
MEANS A METHOD OF REGISTRATION DESCRIBED IN PART 4666.01_00, BY
WHICH AN INDIVIDUAL WHO (1) HAS COMPLETED AN APPROVED EDUCATION
PROGRAM BUT HAS NOT MET THE EXAMINATION REQUIREMENT; OR, (2)
POSSESSES A CREDENTIAL FROM ANOTHER JURISDICTION OR THE AMERICAN
OCCUPATIONAL THERAPY CERTIFICATION BOARD BUT WHO HAS NOT
SUBMITTED THE DOCUMENTATION REQUIRED BY PART 4666.0200, SUBPARTS 3
AND 4, MAY QUALfFY FOR MINNESOTA ﬁEGISTRATION FOR A LIMITED TIME
PERIOD. | a

It is necessary to define this term because it is used in the rules to indicate 4n alternate
method of acquiring registration as an occupational therapist or occupational therapy
assistant. It is reasonable that alternate methods of acquiring registration be identified so that
applicants may be registered. Temporary registration is necessary and reasonable because it
allows for the earliest possible registration for those applicants descﬁbed in the rule part.

SUBP. 32. ULTRASOUND DEVICE. "ULTRASOUND DEVICE" MEANS A
DEVICE INTENDED TO GENERATE AND EMIT HIGH FREQUENCY ACOUSTIC
VIBRATIONAL ENERGY FOR THE PURPOSES OF REHABILITATION OF
NEUROMUSCULOSKELETAL DYSFUNCTION.

Itis necessary to define uIUasouﬂd device so that registered persons can clearly identify
the devices that are referred to in part 4665. 1000. It is reasonable to describe these vdevices
by their function (e.g. to generate arid emit high frequency acoustic vibrational energy for the

'purposes of rehabilitation of neuromusculoskeletal dysfunction), because that allows
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registered persons to identify the devices without having to name all devices.
4666.0030 PROTECTED TITLES AND RESTRICTIONS ON USE; EXEMPT
PERSONS; SANCTIONS.

SUBPART 1. PROTECTED TITLES AND RESTRICTIONS ON USE. USE OF
THE PHRASE "OCCUPATIONAL THERAPY" OR "OCCUPATIONAL THERAPIST,"
OR THE INITIALS *0.T.” ALONE OR IN COMBINATION WITH ANY OTHER

WORDS OR INITIALS TO FORM AN OCCUPATIONAL TITLE, OR TO INDICATE OR

IMPLY THAT THE PERSON IS REGISTERED BY THE STATE AS AN
v OCCUPATIO&AL THERAPIST OR OCCUPATIONAL THERAPY ASSISTANT, IS
PROHIBITED UNLESS THAT PERSON IS REGISTERED UNDER ‘PARTS 4666.0010 TO
4666.1400. " |
This section is necessary to identify those titles which are available for use only by
registered individuals. The establishment of specific protected titles is necessary in order to
provide consumers and employers with a means for identifying individuals who have met the
standards for registration and are registered. The lanéuage in this rule is intended to prohibit
individuals from using the listed titlgs as well as any other ﬁtles or .designations which would
infer that the individual has met minimum requirements for registration, unless that
iﬁdividual has complied with the registration rules. The titles that are protected are
reasonable because they are the titles that are commonly used and thus will be recognized by
consumers. The proposed subpart protects fhe phrases "occupational therapy,” "occupational
therapist” and the initials "O.T." alone or in combination with any words or initials to form

an occupational title. Therefore, the titles "occupational therapist,” "occupational therapy
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assistant,” "certified occupational therapy assistant," "OT," "OTA" ahd "COTA" are
protected titles. The proposed subpart will also protect other ﬁdes that can be formed u;ing
the protected phrases or initials. It is reasonable that the rules protect the closely related

- titles in order to lessen or eliminate confusion by the public.

SUBP 2. USE OF "M]NNESOTA REGISTERED." USE OF THE TERM
"MINNESOTA REGISTERED" IN CONJUNCTION WITH TITLES PROTECTED
UNDER THIS PART BY ANY PERSON IS PROHIBITED UNLESS THAT PERSON IS
REGISTERED UNDER PARTS 4666.0010 TO 4666.1400.

This part is necessary because the term "Minnesota registered," when used with the
protected titles, will help inform the consumer about persons who have met the state’s
minimum requirements and reglstered with the Commissioner. The section is reasonable
because it uses words that are factually accurate, that is, if the person is reglstered with the
Commissioner in Minnesota, he or she is "Minnesota registered."

SUBP. 3. PERSONS LICENSED OR CERTIFIED IN OTHER STATES.

PERSONS WHO ARE REGISTERED IN MINNESOTA AND LICENSED OR
CERTIFIED IN ANOTHER STATE MAY USE THE DESIGNATION "LICENSED" ORA
"CERTIFIED" WITH A PROTECTED TITLE ONLY IF THE STATE OF LICENSURE
OR CERTIFICATION IS CLEARLY INDICATED. o .

This part is necessary in order to require Minnesota registered practitioners who are
licensed or certified in other states, and who desire to use that designation with a protected
title, to identify the state of licensure or certification. Many states fhat regulate occupational

therapy practitioners use licensure as the form of regulation. Other states use certification.
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If a Minnesota registered occupational therapy practitioner used the term "licensed” or
certified” with the protected titles, it may i‘mply to the consumer an additional qualification

- conferred by the State éf Minnesota. The group of occupational therapy practitioners that

consulted with the Department on the development of the rules advised department staff that
this practicé is likély to occur. Therefore, this subpart is necessary in order to eliminate
confusion. The subpart is reasonable because it does not prevent an occupational therapy
practitioner from using the designation, it only requires that they indicate the source of the
credential.

Of course, a person credentialed in another state may use the protected titles in
Minnesota only if they are registered in Minnesota or fall within one of the exeniptions.’jlf
they are registered in Minnesota or fall within oné of the exemptions, persons credentialed in
another state may use the out-of-state credential in their title if they comply with this subpart.

SUBP. 4. EXEMPT PERSONS. SUBPART 1 DOES NOT APPLY TO:

A. A PERSON EMPLOYED AS AN OCCUPATIONAL THERAPIST OR
OCCUPATIONAL THERAPY ASSISTANT BY THE GOVERNMENT OF THE UNITED
STATES OR ANY AGENCY OF IT. HOWEVER, USE OF THE PROTECTED TITLES
UNDER THOSE CIRCUMSTANCES IS ALLOWED ONLY IN CONNECTION WITH
PERFORMANCE OF OFFICIAL DUTIES FOR THE FEDERAL GOVERNMENT;

It is necessary to exempt employees of the federal government who are performing
official duties from restrictions on use of certain titles created by these rules because the state
has no jurisdiction over federal work;sites in Minnesota, therefore these rules cannot control

the practices of federal employees in their official duties. This provision is reasonable
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because. it exempts federal employees from the requirements of the rules only while they are
working in their official capacity.

B. A STUDENT PARTICIPATING IN SUPERVISED FIELDWORK OR
SUPERVISED COURSEWORK THAT IS NECESSARY TO MEET THE
REQUIREMENTS OF PART 4666.0060, SUBPART 1, OR 4666.0070, SUBPART 1, IF
THE PERSON IS DESIGNATED BY A TITLE WHICH CLEARLY INDICATES THE
PERSON’S STATUS AS A S'TUDEIsiT TRAINEE. ANY USE OF THE PROTECTED
TITLES UNDER THESE CIRCUMSTANCES IS ALLOWED ONLY WHILE THE
PERSON IS PERFORMING THE DUTIES OF THE SUPERVISED FIELDWORK OR
SUPERVISED COURSEWORK; OR

It is necessary to allo@ students participating in a supervised fieldwork or supervised
coursework to use the protected titles with the designation of student trainee in order to
identify persons who are wdrking in this capacity. It is reasonable to allow this exception to
the proteéted titles because the ekception serves the purpose of the registration system by
identifying to consumers persons who are students and therefore have not yet met the entry
level qualifications. |

C. A PERSON PERFORMING OCCUPATIONAL THERAPY SERVICES IN
THE STATE, IF THE SERVICES ARE PERFORMED NO MORE THAN 30 DAYS IN A
CALENDAR YEAR IN ASSOCIATION WITH AN OCCUPATIONAL THERAPIST .
REGISTERED UNDER PARTS 4666.0010 TO 4666.1400, AND:
| (1) THE PFLRSON'IS CREDENTIALED UNDER THE LAW OF ANOTHER

STATE WHICH HAS CREDENTIALING REQUIREMENTS AT LEAST AS STRINGENT
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AS THE REQUIREMENTS OF PARTS 4666.0010 TO 4666.1400; OR
(2) THE PERSON MEETS THE REQUIREMEW S FOR CERTIFICATION
AS AN OCCUPATIONAL THERAPIST REGISTERED (OTR) OR A CERTIFIED
OCCUPATIONAL THERAPY ASSISTANT (COTA), ESTABLISHED BY THE
AMERICAN OCCUPATIONAL THERAPY CERTIFICATION BOARD OR ANOTHER
NATIONAL CREDENTIALING ORGANIZATION APPkOVED BY THE |
COMMISSIONER. |
This proposed rule part is necessary in order to provide a limited exemption for persons
working in the state temporarily; The Commissioner believes there are specific
circumstances that will require this exemptidn. First, occupational therapy practitioners who
are in thé state to provide training, or to obtain training, should be allowed to use the
protected titles, as long as they possess the qualifications in (1) or (2) abové. It is reasonable
to proQide an exemption for these persbns because encouraging persons to enter the state for
training serves the regulatory purpose of promoting contimﬁng coml;etency. Second, persons
in other states who work in Minnesota for no more than 30 days in a calendar year should be
allowed to use the protected titles, as long as they possess the qualiﬁéations in (1) and (2)
abbve. The group of occupational therapy practitioners that advised department staff
developing the rules commented that this provision was necessary because practitioners
credentialed in other states will provide occupational therapy services on a short term basis to
persons in Minnesota. For exaniple, a practitioner in North Dakota may provide in-home
care services to a Minnesbta resident in a nearby rural area. Also, an out-of-state

practitioner may work in Minnesota to fill a short-term vacancy. Prohibiting these persons




from using the protected titles‘ would act to discourage these‘ persons from working in
Minnesota and may restrict occupational mobility. It is reasonable to allow an exemption to
theee person because they posses the qualifications needed for registraﬁon, as required by (1)
or (2) above, and therefore the exemption simply allows them to use the protected titles in

~ Minnesota for the temporary time period speciﬁed without requiring them to pay the

registration fee.

SUBPART 5. SANCTIONS. PERSONS WHO HOLD THEMSELVES OUT AS

OCCUPATIONAL THERAPISTS OR OCCUPATIONAL THERAPY ASSISTANT S BY OR

THROUGH THE USE OF ANY TITLE PROVIDED IN SUBPART 1 WITHOUT PRIOR
REGISTRATION ACCORDING TO PARTS 4666.0010 TO 4666.1400 ARE SUBJECT TO
SANCTIONS OR ACTION AGAINST CONTINUING THE ACTIVITY ACCORDING TO
MINNESOTA STATUTES, CHAPTER 214, OR OTHER STATUTORY AUTHORITY.
It is necessary to set forth the consequences of the unauthorized use of a protected title
* because it puts persons on notice that these rules may be enforced. This subpart is

reasoneble because the sanctions referred to are within the Commissioner’s authority.
4666.0040 SCOPE OF PRACTICE.

THE PRACTICE OF OCCUPATIONAL THERAPY BY AN OCCUPATIONAL
THERAPIST OR OCCUPATIONAL THERAPY ASSISTANT INCLUDES, BUT IS NOT
LIMITED TO, INTERVENTION DIRECTED TOWARD:

It is necessary to delipeate the scope of practice to provide a common reference to assist

in the identification of those services which a registered occupational therapist or

occupational therapy assistant can be expected to provide. -Delineation of services included
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in the scope of occupational therapy practice is reasonable because it provides examples but
does not limit registered occupational therapists or occupational therapy .assistants to the
proVision of only those services listed in the rules, nor does it prevent practitioners from
utilizing any new techniques which may be developed in the future. The language contained
in the scope of practice is also reasonable because it is patterned after the American
Occupational Therapy Association’s "Definition of Occupaﬁonal Therapy Practice For State
Legislation." American Occupational Therapy Association, Policies Adopted or Amended by
the 1992 Representative Assembly, 47 Am. J. of Occupational Therapy 361 (1993). For
additional information on the need for and reasonableness of including physiéal agent
modalities within the scope of practice for occupational therapists and occupational therapy
| assistants, see part 4666.1000.

A. ASSESSMENT AND EVALUATION, INCLUDING_THE.USE OF SKILLED
OBSERVATION OR THE ADMINISTRATION AND INTERPRETATION OF
STANDARDIZED OR NONSTANDARDIZED TESTS AND MEASUREMENTS, TO
IDENTIFY AREAS FOR OCCUPATIONAL THERAPY SERVICES;

B. PROVIDING FOR THE DEVELOPMENT OF SENSORY INTEGRATIVE,
NEUROMUSCULAR, OR MOTOR COMPONENTS OF PERFORMANCE;

C. PROVIDING FOR THE DEVELOPMENT OF EMOTIONAL, MOTIVATIONAL,
COGNITIVE, OR PSYCHOSOCIAL COMPONENTS OF PERFORMANCE;

D. DEVELOPING DAILY LIVING SKILLS;

E. DEVELOPING-FEEDING AND SWALLOWING SKILLS;

F. DEVELOPING PLAY SKILLS AND LEiSURE CAPACITIES;
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G. ENHANCING EDUCATIONAL PERFORMANCE SKILLS;

H. ENHANCING FUNCTIONAL PERFORMANCE AND WORK READINESS
THROUGH EXERCISE, RANGE OF MOTION, AND USE OF ERGONOMIC
PRINCIPLES;

I. DESIGNING, FABRICATING, OR APPLYING REHABILITATIVE
TECHNOLOGY, SUCH AS SELECTED oﬁmonc AND PROSTHETIC DEVICES,
AND PROVIDING TRAINING IN THE FUNCTIONAL USE OF THESE DEVICES;

J. DESIGNING, fABRICATING, OR ADAPTING ASSISTIVE TECHNOLOGY AND
PROVIDING TRAINING IN THE FUNCTIONAL USE OF ASSISTIVE DEVICES;

K. ADAPTING ENVIRONMENTS USING ASSISTIVE TECHNOLOGY SUCH AS
ENVIRONMENTAL CONTROLS, WHEELCHAIR MODIFICATIONS, AND
POSITIONING;

L. EMPLOYING PHYSICAL AGENT MODALITIES, IN PREPARATION FOR OR'
AS AN ADJUNCT TO PURPOSEFUL ACTIVITY, WITHIN THE SAME TREATMENT
SESSION OR TO MEET ESTABLISHED FUNCTIONAL OCCUPATIONAL THERAPY
GOALS, CONSISTENT WITH THE REQUIREMENTS OF PART 4666.1000; AND

M. PROMOTING HEALTH AND WELLNESS.

4666.0050 REGISTRATION REQUIREMENTS; PROCEDURES AND
- QUALIFICATIONS. |

AN APPLICANT FOR REGISTRATION MUST COMPLY WITH THE GENERAL

REGISTRATION PROCEDURES IN ?ART 4666.0200. TO QUALIFY FOR

REGISTRATION, AN APPLICANT MUST SATISFY ONE OF THE REQUIREMENTS IN
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ITEMS A TO E AND NOT BE SUBJECT TO DENIAL OF REGISTRATION UNDER
PART 4666.1300. |

It is necessary and reasonable to include this summary in order to inform applicants of
| the procedures and qualifications required for registration and the location of that information

in the registration rules.

A. A PERSON WHO APPLIES FOR REGISTRATION AS AN OCCUPATIONAL
THERAPIST AND ‘wHo HAS NOT BEEN CREDENTIALED BY THE AMERICAN
OCCUPATIONAL THERAPY CERTIFICATION BOARD OR ANOTHER JURISDICTION
MUST MEET THE REQUIREMENTS‘ IN PART 4666.0060. |

B. A PERSON WHO APPLIES FOR REGISTRATION AS AN OCCUPATIONAL
THERAPY ASSISTANT AND WHO HAS NOT BEEN CREDENTIALED BY THE
AMERICAN OCCUPATIONAL THERAPY CERTIFICATION BOARD OR ANOTHER
JURISDICTION MUST MEET THE REQUIREMENTS IN PART 4666.0070.

C. A PERSON WHO IS CERTIFIED BY THE AMERICAN OCCUPATIONAL
THERAPY CERTIFICATION BOARD MAY APPLY FOR REGISTRATION BY
EQUIVALENCY AND MUST MEET THE REQUIREMENTS IN PART 4666.0080.

D. A PERSON WHO IS CREDENTIALED IN ANOTHER JURISDICTION MAY |
APPLY FOR REGISTRATION BY RECIPROCITY AND MUST MEET THE
REQUIREMENTS IN PART 4666.0090.

E. A PERSON WHO APPLIES FOR TEMPORARY REGISTRATION MUST
MEET THE REQUIREMENTS IN PART 4666.0100.

It is necessary and reasonable to include items A through E in the rules as a means of
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summarizing the various methods of qualifying for registration. It is necessary and
| reasonable to provide this summary in order to refer.interested perséns to the parts of the
rules where information on the required qualifications can be obtained.
4666.0060 QUALIFICATIONS FOR OCCUPATIONAL THERAPIST.
SUBPART 1. EDUCATION REQUIRED.

A. AN APPLICANT WHO HAS RECEIVED PROFESSIONAL EDUCATION IN
THE UNITED STATES OR ITS ‘POSSESSIONS OR TERRITORIES MUST
SUCCESSFULLY COMPLETE ALL ACADEMIC AND FIELDWORK REQUIREMENT S
OF AN EDUCATIONAL PROGRAM FOR OCCUPATIONAL THERAPIST_S'
ACCREDITED BY THE ACCREDITATION COUNCIL FOR OCCUPATIONAL
THERAPY EDUCATION OR ANOTHER NATIONAL ACCREDITING ORGANIZATION
APPROVED BY THE COMMISSIONER.

B. AN APPLICANT WHO HAS RECEIVED PROFESSIONAL EDUCATION
OUTSIDE THE UNITED STATES OR ITS POSSESSIONS OR TERRITORIES MUST
SUCCESSFULLY COMPLETE ALL ACADEMIC AND FIELDWORK REQUIREMENTS
OF AN EDUCATIONAL PROGRAM FOR OCCUPATIONAL THERAPISTS APPROVED
BY A MEMBER ASSOCIATION OF THE WORLD FEDERATION OF OCCUPATIONAL
THERAPISTS OR ANOTHER ORGANIZATION APPROVED BY THE
COMMISSIONER. ’ | ‘

SUﬁP. 2. QUALIFYING EXAMINATION SCORE REQUIRED.
A. AN AI-;PLIC.ANT MUST ACHIEVE ‘A QUALIFYING SCORE ON THE

CREDENTIALING EXAMINATION FOR OCCUPATIONAL THERAPIST.
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B. THE COMMISSIONER SHALL DETERMINE THE QUALIPYING SCORE
FOR THE CREDENTIALING EXAMINATION FOR OCCUPATIONAL THERAPIST. IN
DETERMINING THE QUALIFYING SCORE, THE COMMISSIONER SHALL
CONSIDER THE CUT SCORE RECOMMENDED BY THE AMERICAN
OCCUPATIONAL THERAPY CERTIFICATION BOARD, OR OTHER NATIONAL
CREDENTIALING ORGANIZATION APPROVED BY THE COMMISSIONER, USING
THE MODIFIED ANGOFF METHOD FOR DE’I"ERMINING CUT SCORE OR
ANOTHER METHOD FOR DETERMINING CUT SCORE THAT IS RECOGNIZED AS
APPROPRIATE AND ACCEPTABLE BY INDUSTRY STANDARDS.
C. THE APPLICANT IS RESPONSIBLE FOR:
(1) MAKING ARRANGEMENTS TO TAKE THE CREDENTIALING
EXAMINATION FOR OCCUPATIONAL THERAPIST; |
(2) BEARING ALL EXPENSES ASSOCIATED WITH TAKING THE
- EXAMINATION; AND |
(3) HAVING THE EXAMINATION SCORES SENT DIRECTLY TO THE
COMMISSIONER FROM THE TESTING SERVICE THAT ADMINISTERS THE
EXAMINATION.
The justification for subpart 1 and subpart 2 is organized in two sections: I) necéssity
and reasonableness of minimum entry-level qualifications - general considerations and II)
necessity and reasonablen_ess of specific provisions.

I. Necessity and Reasonableness of Minimum Entry Level Qualifications - General

Considerations.
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The entry level qualifications for an occupational therapist are graduation from an
accredited educational program and successful completion of the examination sponsored by
the Americap Occupational Therapy Certification Board (AOTCB). Persons who completed
~ an educational program outside the United States that is approved by the World Federation of
Occupationél Therapists (WFOT) and who successfully complete the examination sponsored |
by AOTCB also qualify under the entry level quanﬁcaﬁoﬁs.

The Commissioner of Health has the authority to establish entry level qualifications in
human service occupation registration rules. Minnesota Statutes, section 214.13, subdivision
3 states, in part, "Rules promulgated by the commissionef pursuant to subdivision 1 may |
include procedures and standards relating to the registration requirement ...." It is necessary
to have minimum entry-level qualifications for persons registered as occupational therapists
to assure the public that individuals who use the titles have met the same educatioﬁ ﬁnd
training standards.

As the following discxiss-ion demonstrates, the proposed rules are reasonable because they
are consistent with the certification requirements of the American Occupational Therapy
Certification Board. The proposed entry level qualifications are also reasonable because théy
are consistent with those third party reimbursement sources that specify the qualifications |
required.in the absev,ncerf a state credential. |

A. Certification Requirements of the American Occupational Therapy Certification

Board.

- The education, fieldwork and examination requirements of this part incorporate the
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current requirements for AOTCB certification.? The Cox'nmissionerAhas determined that the
.dualiﬁcatims for AOTCB certification as an occupational therapist :are.apprqpriate guidelines
for Minnesota to follow in setting reasonable entry level qualifications for the registration
system because the AOTCB, and its predecessor, the AOT;A, have established credibility and
national acceptancé of their standards for professional competence of occupational therapists.
For over 60 years there has existed a naﬁonal.volﬁntéry credentialing organization that

has set educational sta;\dards' and certification requirements for the profeséion of occupational
therapy. Initially this responsibility was assumed by the American Occupational Thgrapy
Association (AOTA). In 1930 AOTA approved a plan for the national registration of
occupational therapists and registration was begun in 1931. The eligibility requirements’ for
registration as Occupational Therapist, Registered, went through some changes during the
early years. In 1931, registratibn was restricted generally to graduates of schools or courses

whose curriculum and staff met the training stémdards set’ by AOTA. By 1938, the AMA

had adopted standards for occupational therapy educational programs é.nd AOTA registration -

status was then available_to graduates of these programs and to therapists who passed an
examination but were not otherwise eligible for registration. The current requirements for
entry level certification, graduation from an accredited educational program and successful
completion of the certification examinétion, were implemented in 1946.

In 1986 the AOTA Assembly and membership voted to create a separate autonomous

2 Subsequent parts of the proposed rules include provisions to recognize other persons
who the Commissioner believes are qualified to use the protected titles (e.g. persons certified
by the AOTCB in previous years when other qualifications were accepted for private
certification, see part 4666.0080, and persons who were employed as an occupational
therapist prior to the effective date of the rules, see subpart C of this part.
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certification board, the American Occupational Therapy Certification Board (AOTCB), to
independently set certification policies and procedures. AOTA believed this separation was
necessary to remove potential conflict of interest and antitn;st problems. AOTA continues to
exist as a national voluntary membership organization.’ |

In order to qualify for certification as an Occupational Therapist, Registered, the
AOTCB requires that the individual (1) graduate from an accredited occupational therapist
educational program and have successfully completed all the therapist level fieldwork
required by the educationa} program (but not less than six month.é) and (2) have successfully
completed the Certification Examination for Occupational .Therapist, Registered. .American
Occupational Therapy Certification Board, Inc., Certification Requirements, Regulatory
Board Reference Manual (March 1992) (Attachment G).

Graduates from foreign schools may also qualify for certification. Graduates of an
occupational therapist educational program approved by the World Federation of
Occupational Therapists (WFOT) must successfully complete all academic and clinical
fieldwork requirements of the program, obtain a recomméndation from the program director
and pass the Certification Examination for Occupation:{l Therapist, Registered. Id.
Graduates of an occupational therapist educational program that is not approved by the
WFOT mugt first qualify to sit for the examination. Eli;ibility to take the examination is

determined by AOTCB after evaluating each individual’s education as compared to the .

educational standards for accredited U.S. and WFOT-approved schools. Id.

3 The historical information regarding the AOTA and AOTCB provided in this section
was obtained from, Carolyn Manville Baum & Madelaine S. Gray, ification: Servin
Public Interest, 42 Am. J. of Occupational Therapy, February 1988, at 77-79.
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B. Third party payor requirements for reimbursement.

The Minnesota Department of Health surveyed third party payors, including Medicare,
Medical Assistance, Minnesota Department of Education and private insurers, in order to
.determine the necessary qualifications for occupational therapists seeking reimbursement
from each source. In addition, information was obtained from the Joint Cbmmission on
Accreditation of Health Organizations to determine the stahdards for occupational therapy
services. provided in accredited hospitals.

1. MEDICARE

Medicare is the largest single payor for occupational therapy services in the Uni}ed '
States. In 1985, an estimated 20 percent of the occupaﬁonal therapy profession served -
Medicare beneficiaries in hospital inpatient and out patient settings, physicians’ offices,
skilled nursing facilities, home health agencies, and hospices. American Occupational
Therapy Association, Inc., Payment For Occupational Therapy Services, 1-1 (Susan Jane

Scott ed. 1988).

Medicare uses a set of regulations that establish minimum health and safety standards for
health care facilities participating in the Medicare program. These sets of regulations, called .
"conditions of participation," include standards for the provision of occupational therapy
services. Separate sets of conditions of participation cover hospitals, intermediate care
facilities for the mentally retarded, home health agencies and comprehe;nsive outpatient -
rehabilitation facilities. Ip addition, the Medicare Carriers Manual sets out the criteria for
occupational therapists providing outpatient occupational therapy services under part B.

There is no unifofrh definition of qualified occupational therapist for Medicare, so it is
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necessary to look at the conditions of participation for each type of facility.

The conditions of pa;ticipation for hospitals require that occupational therapy services, if
provided, must be provided by "staff who meet the qualifications specified by the medical
staff, consistent with State law." 42 C.F.R. § 482.56(a)(2) (1991) (emphasis added).

Occupational therapy ,seryices provided in in:grmgjatg care facilities for the mentally
retarded must be provided by staff that are licen ertiﬁ‘ I regi
provide those services. '42 C.F.R. § 483.430(b)(5)(1991). If no state credentialing exists,
occupational therapy staff must be eligible for certification as an occﬁpational therapist by the
American Occupational Therapy Association or another cémpa:able body. Id. at ®)(5)G).

- Occupational therapy services in Home Health Agencies and Comprehensive Outpatient
Rehabilitation Facilities must be provided by occupational therapists who:

(1) graduated from an occupational therapy curriculum accredited jointly by the

Committee on Allied Health Education and Accreditation of the American Medical

Association and the American Occupational Therapy A;sociation; or

(2) are eligible for the National Registration Examination of the American Occupational

Therapy Association; or

(3) have two years of appropriate experience as an occupational therapist, and have

achieved a satisfactory grade on a proficiency examination approved by the U.S. Public

Health Service, except that such determination of proficiency ddes not apply with respect

to persons initially licensed by a state or-seeking initial qualiﬁcéﬁon as an occupational

therapist after December 31, 1977.

| 42 C.F.R. § 484.4 (1991) (Home Heaith Agencies); 42 C.F.R. § 485.70 (c) (1991)
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| (Comprehensive Outpatient Rehabilitation Facilities)(referring to § 405.1202 which was
redesignated as § 484.4).

}Occupational thergpists providing outpatient therapy services under Medicare Part B
must meet one of the three alternatives listed above, and in addition, must be "licensed by
the State in which practicing”". Medicare Carriers Manual, Part 3 - Claims Process § 2215,
Transmittal No. 1209 (August 1987) (emphasis added).

| 2. JOINT COMMISSION ON ACCREDITATION
OF_ HEALTHCARE ORGANIZATIONS (JCAHO)

Federal law provides that certain health organizations which are accredited by JCAHO,
including hospitals, are deemed to fneet the health and safety requirements for participation
in Medicare. Most hospitals participating in Medicare qualify by meeting the JCAHO
accreditation standards. 1 Division of Health Care Services, Institute of Medicine, Medicare:
A Strategy for Quality Assurance 97 (1990). The JCAHO Accreditation Manual for
‘Hospitals defines a qualified occupational therapist as "an individual who is a graduate of an
occupational therapy program approved by a nationally recognized accrediting body and is
currently certified as an occupational therapist by the American Occupational Therapy
Certification Board, or has the documented equivalent in training, education, and/or
experience; and who meets any current lggg!.rgguigments of licensure or registration; and
who is currently competent in the field." 1 Joint Commission on Accreditation of Health
Care Facilities, Accreditation Manual for Hospitals 321 (1991) (emphasis added).

3. MEDICAL ASSISTANCE

The Minnesota Medical Assistance rules for Rehabilitative and Therapeutic Services

56




define "occupational therapist” as a person who is currently registered by the American
Occupational Therapy Association as an occupational therapist. " Minn. R. 9505.0390,
subpart 1, item D (1993).

4. MINNESOTA DEPARTMENT OF EDUCATION

Occupational therapists are employed in the schools to work with children who qualify
for special education services under the Education for Ail Handicapped Children Act. Under }
the Act, occupational 'therapy is a "related service." 20 U.S.C. §1401 (a)(17) (supp. 1991). \
Staff providing related services must meet ”MWWM
W, or other comparable requirements which apply to the
area in which he or she is providing ... related services." 34 C.F.R. 300.16 (1990)

(emphasis added). The Minnesota State Board of Education requires the following

qualifications for "related services staff:"

Every related services staff member shall hold an appropriate license issued by the Board
of Teaching or the State Board of Education. When such a license is not available,
related services staff shall meet recognized professional standards which shall be
documented by the district.

Minn. Rules 3525.1500, subpart 4 (1993) (emphasis.added). The Minnesota Board of

Teaching, the state agency responsible for credentialing most of the teaching and special
education staff in the schools, does not credential occupational therapists and does not require
that persons providing occupational therapy services are certified by the AOTCB. Currently,

the only mechanism for monitoring the qualifications of persons providing occupational

therapy services in the schools is reimbursement. In order to qualify for partial salary

reimbursement from the state, the Minnesota Department of Education requires that school

districts employ occupational therapists that are certified by the American Occupational
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Therapy Certification Board. If state reimbursement is not sought, there is no mechanism to <

assure the qualifications of occupational therapists. Telephone conversation with Wayne
Erickson, Minnesota Department of Education, Manager, Uniqué Learner Needs Section
(October 27 1991); telephone conversation with Bob Fisher, Minnesota Department of
Education, Information and Technology Section (October 28, 1992).
5. PRIVATE HEALTH CARE PLANS

In July 1992 the Minnesota Department of Health conducted a survey of 32 health care
plans (health maintenance organizations, preferred provider organizations, and indemnity
plahs), chosen at random to determiné reimbursement policies for occupational therapy
services. Attachment H is a copy of the survey fdrm. Fourteen of the fifteen health care
pfans that responded to the survey indicated that their plan provid'edv reimbursément for
occupational therapy services. Each of the respondents that provided information on the
qualifications required for oécupational.therapists stated tﬁat the occupational therapist must
be licensed, certified or registered by the State. Some contract language specifically requires
licensure. However, one respondent noted thai other state credentials are acceptable (e.g.
regisﬁation and certification) if the qualifications for that credential are equivalent to the
qualifications for licensure. Based on telephone conversations with representatives of various
health care plans, Department staff believe that the policy of accepting other credentials that
aie equivalent to licensure is common in the industry. Department staff do not know the
extent to which AOTCB certification is an acceptable cyedential in the absence of a state

credential.
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~ Conclusion
There currently exists no uniform standard for the qualifications required for
occupational therapists in Minnesota. Employers look to reimbursement requirements to -
determine the qualifications required for occupational therapy employees. The language
emphasized in the previous discussion demonstrates that reimbursqment sources frequently
rely on a state credential. That credential currently does not éxist in Minnesota. These
proposed rules are necessary to establish that credential and uniform qualifications and
standards for persons in Minnesota §vho use the title occqpational thefapist.
nablen f Specific Provision
A. . Education Program Accredited by the Accreditation Council for Occupational
Therapy Education
It is necessary to designate an approved education program to assure the consistency and
adequacy of training for persons utilizing the title "occupational therapist.” The requirement
that all persons registered as occupational therapists complete the academic and field work
requirements of a program accredited by the Accreditation Coﬁncil for Occupational Therapy
Education is reasonable because (1) this accreditation is the nationally recognized standard
for occupational therapy education programs and (2) graduation from an accredited program
is required for certification by the national voluntary credentialing organization, the AOTCB,
and by most reimbursers.
The Accreditation Cquncil of Occupational Therapy Education (ACOTE) was formed
when the AOTA decided to discontinue its affiliation with the Committee on Allied Health

Education and Accreditation (CAHEA) of the American Medical Association. CAHEA was
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the accrediting body for occupational therapy education programs pﬁor to this time. ACOTE
has temporarily adopted CAHEA accreditation standards while developing criteria for
accreditation of educational programs for occupational therapists. The minimum

accreditation standards for an educational program for occupational therapists are contained

in the ]

Therapist. AAmerican Occupational Therapy Association and the American Medical
Assoéiation, ni‘ : idelines for an Accredi ional Pro for th
Occupational Therapist (Attachment I). Educational programs accredited by CAHEA were
granted accreditation by ACOTE. Newly developing educational programs are being
accredited by ACOTE.

The provision that the Commissioner may approve another accrediting organizgtion is
necessary should ACOTE discontinue accreditation of educational programs in the future. It
is reasonable to allow the Commissioner to designate another national accrediting
organization to recognize programs that become accredited by a hew' accrediting body at such
time as the Commissioner determines that the accreditation standards of the new accrediting
body are sufficient to assure an acceptable and consistent level of quality by the new
accrediting body. The occupational therapy profession curréntly has 79 accredited programs
for occupational therapists aﬁd 77 accredited programs for occupational therapy Aassistants.
Professional Licensing Report, 5 (June 1993).

B. Educational Program Approved by World Federation of Occupatidnal Therapists
(WFOT). |

It is necessary to designate approved foreign occupational therapy education programs to

.
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provide for registration of foreign trained persons and to assure the consistency and adequacy
of training of foreign trained therapists. It is necessary to inclﬁde a specific provision in the
qualifications section that recognizes therapists trained in foreign education programs
approved by the WFOT in orde; to allow these qualified therapists to continue working in
their profession.

The WFOT is a federation of national proféssiénal ‘organizations of occupational
therapists from approximately 34 countries and independent "city states.”" World Federation
of Occupational Themﬁists, Tﬁg History of WFOT 2} (1990) (Attachment J). The WFOT has
diverse objectives for the advancement of occupational thérapy, including "to promote
internationally recognized staﬁdards for education of occupational therapists.” Id. at 1. . The
WFOT was created in 1952. World Federation of Occupational Therapists, Recommended
Minimum Standards for the Education of Qccupational Therapists 1 (1985) (on file at the
Minnesota Department of Health). The first WFOT statement outlining minimum standards
for the education of occupational therapist was approved in 1954. In 1958 WFOT published
a document entitled Establishment of a Programme for the Education of Occupational
Therapists. The Recommended Minimum ards for the Educati
Therapists is the most recent version of that original dqcument. The Standards include
requirements for occupational therapy curriculum in thé ﬁreas 1) pre-clinical studies; 2)
clinical sciences; 3) theory of occupational therapy; 4) therapeutic activities and techniques;
and 5) clinical practice/fieldwork. Id. at 23-37. |

It is reasonable for the; Commissioner to accept educational programs appfoved Aby

WFOT as meeting the academic reqixirements for the proposed rules because WFOT has
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demonstrated its ability to set standards for foreign educational programs and is recognized
and accepted as a credible accrediting organization. |
Foreign.'trained occupational therapists who did not graduate from a WFOT approved
educational program may be eﬁgible for Minnesota registration under subpart 3 of this part,
"waiver of education requirement,” and may be eligible under part 4666.0080, "registration
by equivalency.” Registration eligibility for non-WFOT graduates is explained under those
rule provisions. |

| C. Qualifying. Examination Score.

This requirement is necessary so that an applicant can demonstrate a minimum level
of competency in and knowledge of occupational therapy skills to the Commissioner. An
examination is commonly accepted as a valid method of assessing minimum competency
regarding specific tasks. It is reasonable for the Commissioner to use a qualifyiné score on
an examination designed to measure competency in occupational therapy skills as a basis for
this competency because it is an objective method of assessment.

" The AOTCB’s credentialing examination for occupational therapist’s is administered
by the Professional Examination Service (PES). PES is responsible for examination |
development, application processing, test administration and test scoring. Linda M. Iorizzo,
AQTCB at PES, Volume XIII, Number 1 PES NEWS 3 PES staff, together with a group
of occupational therapists and occupational therapy assistants, write the test questions. PES
staff then work with AOTCB’s Certification Examination Development Committee to review

the examination questions and rate each item on a validation scale to confirm that it is an

appropriate question for the examination. AOTCB, Information Exchange 1 (July 1991).
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The examination questions are based on the AOTA’s Entry Level Role Delineation which is
updated periodically to reflect changes in practice. AOTCB, Information Exchange 5 (April
- 1991). The AOTCB determines the cut score for the examination using the modified Angoff
method.

It is reasonable to register individuals who achieve a qualifying score on the AOTCB
certification examination because this examination is based on the AOTA’s entry level role
delineation and therefore represeﬁts the minimum level of knowledge required for competent
performance of occupafional therapy. Furthermore, use of the AOTCB examination as the
minimum competency level for Minnesota registration is éonsistent with other states which
 credential Aoccupational therapists, and will enable mobility of practitioners into Minnesota.
It is also reasonable that the Cofnmissioner use the AOTCB certification examination
~ because Minnesota Statutes, section 214.03 directs state examining and licensing boards to
use a national standardized test for the examination given to prospective licensees. The
AOTCB certification examination is a national standardized test for assessing the level of
knowledge of occupationai therapists, therefore it is appropriate to specify this test as fhe
examination used for registration of occupational therapists..

It is necessary that the Commissioner consider the cut score recbmmended by the
AOTCB because the Commissioner does not have the expertise or the resources to perform
test analysis to yield the cut score on a particular examination; It is reasonable to rely on the
modified Angoff method for determining cut score because it is accepted by industry
standards as appropriate. It is necessary and reasonable to allow the Commissioner to

consider a cut score determined by another acceptable method because alternative methods
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for determining cut score may become accepted as industry standards develop.

The pravision that the Commissioner may approve another national credentialing
'organization for the credentialing examination is neéessary to provide for the contingency
that the AOTCB may dissolve or discontinue its testing at some point in the future. It is
reasonable that the Commissioner have the flexibility to approve another examination if that
becomes necessary to provide for an ongoing examination érocess.

It is necéssary and reasonable that the applicant bear the e*penses associated with taking
the examination because it is not feasible for the Commissioner to pay the examination cost |
for every individual who applies for registration. It is reasonable thaf the costs for taking the
examination be borne by the applicant because it is ﬁot unduly burdensome for the
individual.

It is also necessary and reasonable that the applicant sign a release to have the
examination scores sent from the PES, or other examination service approved by the |
Commissioner, to the Commissioner so that the Commissioner may be assured of obtaining
confidential information directly from the source.

SUBP. 3 WAIVER OF EDUCATION REQUIREMENT.

A. THIS SUBPART IS EFFECTIVE AS LONG AS THE AMERICAN
OCCUPATIONAL THERAPY CERTIFICATION BOARD ALLOWS THE
COMMISSIONER TO AUTHORIZE PERSONS TO TAKﬁ THE CERTIFICATION
EXAMINATION FOR STATE REGISTRATION ONLY OR FOR THREE YEARS AFTER

THE EFFECTIVE DATES OF PARTS 4666.0010 TO 4666. 1400, WHICHEVER OCCURS
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This item is necessary in order to provide notice to applicants and proVisional registrants
that provisional registration will be automatically terminated if the AOTCB discontinues their
current policy of allowing States to authorize persons to take the ce;tiﬁcation examination for
state registration only. The 'deﬁnition of "credenti#ling‘ examination for occupational
| therapist” is the examination sponsored by the AOTCB or another credentialing examination
approved by the Commissioner." Part 4666.0020, subpart 8. This item is also necessary to -
clearly inform potential‘applicants‘ and bprovisional registrants that the Commissioner is not |
obligated to approve "another credentialing examination" in the event the AOTCB’s current
policy is changed. It is reasonable to terminate provisional registration undér these
circumstances because the AOTCB certification examination is the key element in
determining whether a provisional registrant possesses the skills for full registratidn 'status.
The cost of developing ax‘iexamination solely for provisional registrants is prohibitive.

B. A PERSON WHO HAS BEEN EMPLOYED AS AN OCCUPATIONAL
THERAPIST FOR AT LEAST 4,000 HOURS DURING THE SIX YEARS IMMEDIATELY
PRECEDING THE EFFECTIVE DATE OF PARTS 4666.0010 TO 4666.1400 MAY
APPLY TO THE COMMISSIONER TO TAKE THE CREDENTIALING EXAMINATION
FOR OCCUPATIONAL THERAPIST WITHOUT MEETING THE EDUCATION
REQUIREMENTS OF SUBPART 1. A PERSON EMPLOYED AS AN OCCUPATIONAL
THERAPY ASSISTANT DOES NOT Q'UALIFY.FOR REGISTRATION UNDER THIS
SUBPART. THE COMMISSIONER SHALL DETERMINE WHETHER THE APPLICANT
WAS EMPLOYED AS AN OCCUPATIONAL THERAPIST BASED ON THE

INFORMATION PROVIDED UNDER ITEM C, SUBITEMS (1) AND (2). A PERSON
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GRANTED PERMISSION TO TAKE THE CREDENTIALING EXAMINATION FOR
' OCCUPATIONAL THERAPIST WILL BE ISSUED A PROVISIONAL REGISTRATION.
ALL PROVISIONAL REGIS;I'RAT'IONS WILL EXPIRE THREE YEARS AFTER THE
EFFECTIVE DATE OF PARTS 4666.0010 TO 4666.1400 OR WHEN THE
COMMISSIONER GRANTS OR DENIES REGISTRATION , WHICHEVER OCCURS
FIRST.. IF THE APPLICANT PASSES THE CREDENTIALING EXAMINATION FOR
OCCUPATIONAL THERAPIST WITHIN THREE YEARS OF THE EFFECTIVE DATE
OF fARTS 4666.0610 TO 4666; 1400, THE COMMISSIONER' SHALL WAIVE THE
EDUCATION REQUIREMENT OF SUBPART 1. |
This provision is hece_ssary in order to provide persons who have not completed an
approved educational program but who have acquired a level of competency by working as
an occupational therapist the opportunity to register. It is reasonable to require that persons
must have worked a minimum number of hours té qualify for provisional registration in
order to assure sufficient work experience to develop on the job skills. The number of hours
required, four thousand hours, is reasonable because‘ persons with a variéty of wérk
schedules would be recognized. For example, the following person would qualify: a person
who worked forty hours a week for two years, a person who worked 20 hours a week for
four years, or a person who worked 667 hours a yeaf for six years.
It is necessary that persons who seek to register baﬁed 6n their employment as an

occupational therapist pass the credentialing examination for occupational therapists in order
to have a common and objective measure of their occupational abilities and .skills. Other

states have used similar grandparenting provisions that allowed experienced practitioners who
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did not meet the minimum entry requirementS to qualify for state credentialing upon passing
the examination sponsored by the American Occupational Therapy Certification Board. Seg,
e.g., Md. Health Occupations Codé Ann. §§ 10-302, 10-303(a), 10-305(a) (1991); Va. Regs.
Reg. 465-08-01 §2.3 F. The AOTCB allows persons who meet state determined criteria to
take the certification examination "for state regulatory board purposes 6nly."’ S_@_xmmlhi,
American Occupational Therapy Certification Board, Reéulatory Board Reference'Manual,
Examinations for State Regulatory Board Purposes Only (Attachment K). Candidates who
qualify for the examination on this basis are informed in AOTCB correspondence that
"passing the examination does not make you eligible for AOTCB certification as an o
Occupational Therapist, Registered (OTR) or Certified Occupational Therapy Aséiﬁtant
(COTA)." Id. atp. 6 (Sample Letter: Sent to candidates who do not meet AOTCB
requirements). I.

It is necessary to require that persons pass the examination within three years of the
effective date of the rules in order to implement the general registration requirements within
a reasonable time and attain uniformity in the minimum competency level of occupational
therapists registered by the Commissioner after a specific date. A three year period is
necessary and reasonable in order to allow persons sufficient time to apply for provisional
registration, study for the examination, take the examination (which is offered twice each
year) and receive their examination results.

C. TO QUALIFY TO TAKE THE EXAMINATION, A PERSON MUST: |
(1) SUBMIT THE APPLICATION MATERIALS REQUIRED BY PART

4666.0200 AND THE FEES REQUIRED BY PART 4666.1200; AND
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Ttis necessary that an applicant submit the application materials to‘ the Commissioner so
that the Commissioner may assess the applicant’s qualifications to take the examination, and
upon' passing the examination, to be registered. It is also necessary that an applicant submit
the application materials so that the Commissioner may assess whether there are grounds for
denial of registration under part 4666.1300. The necessity and reasonablenéss of the
application materials are stated in part 4666.0200. |

It is neqessary and reasonable to require the submission of fees for registration because
Minnesota Statutes, sections 214.06, 214.13 and 16A.128 require the registration system be
fee supported. Fees are assessed on applicants to cover the costs of administering the
registration system. It is reasonable that the fees be submitted with the application because it
is an efficient method of érocessing registration materials.

(2) OBTAIN DOCUMENTATION FROM A QUALIFIED SUPERVISOR ON
FORMS PROVIDED BY THE COMMISSIONER THAT VERIFIES THAT THE
APPLICANT HAS BEEN EMPLOYED AS AN OCCUPATIONAL THERAPIST FOR AT
LEAST 4,000 HOURS DURING THE SIX YEARS IMMEDIATELY PRECEDING THE
EFFECTIVE DATE OF PARTS 4666.0010 TO 4666.1400. THIS DOCUMENTATION
MUST INCLUDE THE APPLICANT’S JOB TITLE, EMPLOYMENT SETTING,
DIAGNOSES OF PERSONS SEEN FOR OCCUPATIONAL THERAPY, AND 4THE TYPE
AND FREQUENCY OF EVALUATIONS, INTERVENTION PLANNING, AND
- THERAPEUTIC PROCEDURES.
It is necessary that the registration rules set out specific criteria to determine whether the

applicant has been employed as an occupational therapist in order to assure that all applicants
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are evaluated féirly and to give applicants notice of the determining factors. The criteria
listed are reasonable because they will determine whether the tasks required and the
individual’s performance are similar to that of a person who meets the qualifications stated in
subpart 1 and subpart 2. |

D. WHEN THE COMMISSIONER HAS AUTHORIZED AN APPLICANT
UNDER THIS SUBPART TO TAKE THE CREDENTIALING EXAMINATION, THE

APPLICANT IS RESPONSIBLE FOR:
(1) MAKING ALL ARRANGEMENTS TO TAKE THE CREDENTIALING

EXAMINATION FOR OCCUPATIONAL THERAPISTS; |

(2) BEARING ALL EXPENSE ASSOCIATED WITH TAKING THE
EXAMINATION; AND

(3) HAVING THE EXAMINATION SCORES SENT DIRECTLY TO THE
COMMISSIONER FROM THE TESTING SERVICE THAT ADMINISTERS THE
EXAMINATION.

It is necessary and reasonable that the applicant bear the expenses associated wiih taking
the examination because it is not feasible for the Commissioner to pay the examination cost
for every individual who applies for registration.. It is reasonable that the costs for taking the
examination be borne by theiapplicant becausé it is not unduly burdensome for the
individual.

It is also necessary ar_rd reasonable that the applicant sign a release to have the
examination scores sent from the PES, or oiher examination servicé approVed by the

Commissioner, to the Commissioner so that the Commissioner may be assured of obtaining
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confidential information directly from the source.
B. - THE EFFECTIVE DATE OF PARTS 4666.0010 TO 4666.1400 IS THE FIRST

DAY OF THE THREE-YEAR PROVISIONAL REGISTRATION PERIOD.
APPLICATIONS FOR REGISTRATION UNDER THIS SUBPART WILL NOT BE
ACCEPTED AFTER THE EXPIRATION OF THE THREE-YEAR PROVISIONAL
REGISTRATION PERIOD. |

It is necessary that the rules clearly inform persons seeking registratipn under this part of
the limited time period in which persons can qualify for provisional registration and that after
a certain date, individuals applying for registration must comply with the general registration
requirements. The necessity and reasonableness of the three year limit on the provisional -
- registration period is stated in this part ét subpart 3, item B.
4666.0070 QUALIFICATIONS FOR OCCUPATIONAL THERAPY ASSISTANTS.

SUBPART 1. EDUCATION REQUIRED. AN APPLICANT MUST
SUCCESSFULLY COMPLETE ALL ACADEMIC AND F[ELDWORK REQUIREMENTS |
OF AN OCCUPATIONAL THERAPY ASSISTANT f’ROGRAM APPROVED OR
ACCREDITED BY THE ACCREDITATION COUNCIL FOR OCCUPATIONAL
THERAPY EDUCATION OR ANOTHER NATIONAL ACCREDITING ORGANIZATION
APPROVED BY THE COMMISSIONER.

SUBP. 2. QUALIFYING EXAMINATION SCORE REQUIRED.

A. AN APPLICANT FOR REGISTRATION MUST ACHIEVE A QUALIFYING

SCORE ON THE CREDENTIALING EXAMINATION FOR OCCUPATIONAL THERAPY

ASSISTANTS.
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B. THE COMMISSIONER SHALL DETERMINE'THE QUALIFYING SCORE
FOR THE CREDENTIALING EXAMINATION FOR OCCUPATIONAL THERAPY
ASSISTANTS. IN DETERMINING THE QUALIFYING SCORE, THE COMMISSIONER
SHALL CONSIDER THE CUT SCORE RECOMMENDED BY THE AMERICAN
OCCUPATIONAL THERAPY CERTIFICATION BOARD, OR OTHER NATIONAL
CREDENTIALING ORGANIZATION APPROVED BY THE COMMISSIONER, USING
THE‘MODIFIED ANGOFF METHOD FOR DETERMINING CUT SCORE OR
ANOTHER METHOD‘ FOR DETERMINING CUT SCORE THAT IS RECOGNIZED AS
APPROPRIATE AND ACCEPTABLE BY INDUSTRY STANDARDS.
C. THE APPLICANT IS RESPONSIBLE FOR:
(1) MAKING ALL ARRANGEMENTS TO TAKE THE CREDENTIALING
EXAMINATION FOR OCCUPATIONAL THERAPY ASSISTANTS; |
(2) BEARING ALL EXPENSE ASSOCIATED WITH TAKING THE
EXAMINATION; AND
(3) HAVING THE EXAMINATION SCORES SENT DIRECTLY TO THE
COMMISSIONER FROM THE TESTING SERVICE THAT ADMINISTERS THE |
EXAMINATION. | |
The narrative portion for subpart 1 and 2 follows thé same format as the section for
occupational therapists and is organized in two sections:. I) necessity and reasonableness of

minimum entry level qualifications - general considerations II) necessity and reasonableness

of specific provisions.
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I. Necessity and Reasonableness of Minimum Entry Level Qualifications - General
Considerations. |
The entry level qualifications for an occupational therapy assistant are graduation frorﬁ
an accredited educational program and successful completion of the examination sponsored
by the AOTCB. The Commissioner of Health has the authority to establish entry level
qualifications in human service occupational regis@ﬁon mies; Minnesota Statutes, section
214.13, subdivision 3 states, in part, "[rJules promulgated by the comxhissioner pursuant to
+ subdivision 1 may include prOcedures and standards relating to the registration
requirement...." As the following discussion will demonstrate, the proposed ‘rules are
necessary to establish uniform qualifications for persons using the titlé occupational therapy -
assistant in Minnesota. The entry level qua]iﬁcations in the propdsed rules are reasonable
because they are consistent with the certification requirements‘of the American Oc;:upational
Therapy Certification Board. The proposed entry level qualifications are also reasonable
because they are consistent with the third party reimbursement requirements that exist in the
absence of a state credential.
A. Certification Requirements bf the American Occupational ‘Therapy Certiﬁcatioﬁ
Board. |
The education, fieldwork and examination réquirements of this part incorporate thé’

current requirements for AOTCB certification.* The Commissioner’s view is that the

4 Subsequent parts of the proposed rules include provisions to recognize other persons
who the Commissioner believes are qualified to use the protected titles (e.g. persons certified
by the AOTCB when other qualifications were accepted for certification, see subpart
4666.0080, and persons who were employed as an occupational therapy assistant prior to the
effective date of the rules, see subpart C of this part.
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qualifications for AOTCB certification as an occupational thérapy assistant are approbriate
guidelines for Minnesota to follow in setting reasonable entry level qualifications for the
fegistration System because the AOTCB, and its predecessor, the AOTA, have established
credibility and national acceﬁta_nce of their standards for professional competence of
occupational therapy assistants.

In 1958, AOTA established standards for educational programs for occupational
therapy assistants. From 1958 to 1977, persons who completed an approved educational
program were qualified for certiﬁcatién as Certified Occupational Therapy Assistant upon
payment of the certification fee. In 1977, the certification requirements for certified
occupational therapy assistant were expanded to require the passing of a written 'examination

administered by AOTA. These factors, education and examination, remain the qualifications

required for certification.’ Speciﬁéally, AOTCB requires (1) graduation‘from an AOTA

approved occupational therapy assistant educational program and successful completion of all
assistant level fieldwork required by the educational program (but not less than six months)
and (2) successful completion of the Certification Examination for Occupational Therapy

Assistant. American Occupational Therapy Certification Board, Inc., Regulatory Board

Reference Manual, ngﬁgamlg_ggm_rgmm_s 1 (March 92) (Attachment G).
(B) Third Party Payor Requirements for Reimbursement
The reimbursers who were surveyed for purposes of determinirig the necessary

qualifications for occupational therapy assistants seeking reimbursement are Medicare,

‘ 5 The historical information regarding certification of occupational therapy assistants was
obtained from Certification, supra note 2 at 77-79.
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JCAHO, Medical Assistance, the Minnesota Department of Education and private health care

plans.

1. MEDICARE AND JCAHO
The Medicare cqnditions of participation for hospitals require that occupational therapy
services "must be provided by staff who meet the qualifications specified by the medical
staff, mmmmﬂ C.F.R. §482.56 (a) (2) (1991). The JCAHO accreditation
standards. do not define occupational therapy assistants and do not require that hospitals

employ only AOTCB certified occupational therapy assistants.  Telephone conversation with

Ed Stevens, JCAHO (October 30, 1992). The JCAHO relies on individual states to set
ifications for professional emplo wh AH ds do n ify

gmm_amm Id. Therefore, in the absence of state regulation, hospitals are not required to .
employ AOTCB certified occupational therapy assistants in order to qualify for medicare
reimbursement.
Medicare conditions of participation for intermediate care facilities for the mentally
retarded, home health agencies and comprehensive‘éutpatient rehabilitation facilities -set out
the qualifications for oécupational therapy assistant. Occupational therapy services provided

in intermediate care facilities for the mentally retarded must be provided by staff that is

WQ&W to provide those services. 42 C.F.R
483.430(b)(5)(1991). If no state credentialing exists, a person may be designated as an -
occupational therapy assistant if the person is eligible for certification as a certified
occupational therapy assi;tant by the AOTA or ‘another comparable body. Id. at (b)(5)(i).

The language "eligible for certification” means that the person has graduated from an
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accredited program and therefore is "eligible" to take the AOTCB certiﬁcation examination.
The regulation does not require that the person havé passed the examination.

An occupational therapy assistant providing services in home health agencies and
comprehensive outpatient rehabilitation facilities must:

( l) meet the requirements for certification as an occupational therapy assistant

established by the American Occupational Therapy Association; or

" (2) have two years experience as an occupational therapy assistant and have achieved a

satisfactory grade on a proficiency examination approved by the U.S. Public Health |

Service, except that s;uch determiﬂation of proficiency does not apply with respeét to

person initially licensed by a state or seeking initial qualifications as an occupational

therapy assistant after December 31, 1977.
42 C.F.R. § 484.4 (1991) (Home Health Agencies); 42 C.F.R. § 485.70(c)(1991)
(Comprehensive Outpatient Rehabilitation Facilities)(referring to §405.1202 which was
redesignated as §484.4)

2. MEDICAL ASSISTANCE
The Minnesota Medical Assistance rules for Rehabilitative and Therapeutic Services
define "occupational therapist” as a person who has an 'associat'e degree in occupational
therapy and is currently certified by the AOTCB as an bccupaﬁonal therapy a;ssistant. Minn.
R. 9505.0390, subpart 1, item E. (1992 Supp.). |
3. MINNESOTA DEPARTMENT OF EDUCATION
Occupational therapy asSistants are employed in the schools to work with children who

qualify for special education services under the Education for All Handicapped Children Act.
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Under the Act, occupational therapy is a "related service.” 20 U.S.C. §1401(a)(17) (Supp.
1991). Staff providing related services must meet "[s]tate educational agency approved or
recognized certification, licensing, registration, or other comparable requirements which

apply to the area in which he or she is providing ... related services." 34 C.F.R. 300.13
(1990). The Minnesota State Board of Education requires the following qualifications for

"related servicés_ staff:"

Every related services staff shall hold an appropriate li mgmm_by_m;_mgm_g_f

teaching or the State Board of Education. When such a license is not available, related
services staff shall meet recognized professional standards which shall be documented by

the district. |
Minn. Rules 3525.1500, subpart 4 (1991) emphasis added. The Minnesota Board of
Teaching, the state agehcy responsible for credéntialing most of the teaching and special
education staff in the schools, does not credential occupational therapy assistants and does not
require that persons providing occupational therapy services are certified by the AOTCB.
Currently, the-only mechanism for monitoring the qualifications of persons providing
occupational therapy services in the schools is reimbursement. In order to qualify for partial
salary reimbursement from the state, the Minnesota Department of Education requires that
school districts employ occupational therapy assistants that are ceftiﬁed by the AOTCB. If
state reimbursement is not sought, there is no mechanism to assure the qualifications of .
occupational therapy assistants. Telephone conversation with Bob Fisher, Minnesotzz
Departmeht of Education, Information and Technology Section (October 28, 1992).
"4. PRIVATE HEALTH CARE PLANS
In our survey of health care plans, the Minnesota Department of Health .asked whether

2

services provided by occupational therapy assistants were reimbursable. Five of the fifteen
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respondents reimburse for services provided by occupational therapy assistants. Three of the
five health care plans specifically require that the occubational therapy assistant be licensed
(or have the appropriate state credential). One health care plan said the contract does not
specify the required qualifications. The remaining health care plans did not answer the
question regarding qualifications.
- Conclusion

There currently exists no uniform standard for the qualifications required for
occupational therapy assistants in Minnesota. Employers look to reimbursement
recj'uirements to determine the qualifications the employer will require for occupational
therapy employees. The language emf)hasiied in the previous discussion demonstrates that
reimbursement sources frequently rely on a state credential. That credential currently does
not exist in Minnesota. These proposed rules are necessary to establish that~credential, and
uniform qualiﬁcations and standards for persons in Minﬁesota who use the title occupational
therapy assistant. The entry-level qualifications for occupaﬁonal therapy assistant are

reasonable because they are consistent with current third party reimbursement requirements,

where they exist.

"II. Necessity and Reasonableness of Specific Provisions.

A, Education Program Approved or Accredited by the Accreditation Council for
~ Occupational Therapy Education

It is necessary to designate an approved or accredited education program to assure the
consistency and adequacy of training for persons utilizing the title "occupational therapy

assistant.” The phrase "approved or accredited” is used because prior to 1991, AOTA
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approved the occupational therapy assist#nt educational programs. In 1991, AOTA moved

| occupational therapy assistant programs into the CAHEA accreditation system. CAHEA has
been dissolved as an aécrediting body #nd the Accreditation Council for Occupational
‘Therapy Education (ACOTE) now accredits educational programs for occupational therapy
assistants.

The requirement that all persons registered as occupatibnal thefapy assistants complete
the academic and field work requirements of a program approved or accredited by ACOTE is
reasonable because (1) this accreditation is the nationally recognized standard for
‘occupational therapy assistant education programs and (2) graduation from an approved or
accredited program is required for certification by the national voluntary credentialing
organization, the AOTCB, and by most reimbursers.

ACOTE has adopted CAHEA accreditation standards while developiné criteria for
accreditation of educational prog.rams for occupational therapy assistants. The minimum
accreditation standards for an education program for occupational therapists are contained in
American Medical Association and the American Occupational Therapy Association, Inc.,
Essentials and Guidelines of an Accredited Educational Program for the Occupational
Therapy Assistar: (Attachment L). Educational programs accredited by CAHEA were
granted accreditation by ACOTE with new programs being accredited by ACOTE. Newly
developing educational programs are being accredited by ACOTE.

The provision that the Commissioner may approve another credentialing organization id
necessary shbuld ACOTE discontinue accreditation of educational programs in the future. It

is reasonable to allow the Commissioner to designate another national accrediting

78




organization in order to recognize programs as they become accredited by any new
accredmng body. |
B. Qualifying Examination Score.

This requirement is necessary so that an applicant can demonstrate a minimum level of
competericy in and knowledge of occupational therapy skills to the Commissioner. An
examination is commonly accepted as a valid method of assessing minimum competency
regardi/ng specific tasks. ;t is reasonable for the Commissioner to use a qualifying score on
an examination designéd to measure competency in occupational therapy skills as a basis for
this competem;.y because it is an bbjecﬁve method of ass;essment. |

The role of the professional examination service in developing and administering the
examination is explained at pages 65-66. It is reasonable to register individuals who achieve -
- a qualifying score on the AOTCB examination because this examination is based on the
AOTA’s entry level role delineation and therefore represents the minimum level of
knowledge required for competent performance of occupational therapy at the level of
occupational therapy assistant. Furtvhermore, use of @e AQOTCB examination as the
minimum competency level for Minnesota regisfration is consistent with other states which
credential occupational therapy assistants, and will enable mobility of practitioners into
Minnesota. |

It is also reasonable that the Commissioner use the AOTCB certification examination
because Minnesota Statutes, section 214.03 directs state examining and licensing boards use a
national standardized test for the examination given to prospective licensees. The AOTCB

certiﬁcation examination is a national standardized test for assessing the level of knowledge
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of Qccupational therapy assistants, therefore it is appropriate to specify this test as the
examination used for registration of occupational therapy assistants.

It is necessary that the Commissioner consider the cut score recommended by the
AOTCB.because the Commissioner does not have the expertise or the resources to perform
test analysis to yield the cut score on a particular examination. It is reasonable to rely on the
modified Angoff method for determining cut score becauséﬂit is accepted by industry
stén’dards as appropriate. It is necessary and reasonable to allow the Commissioner to
consider a cut score determined by anothér acceptable method because alternative methods
for determini'ng cut score may become accepted as industry standards develop.

The provision that the Commissioner may approve another national credetitia.ling
organization for the credentialing examination is necessary to provide for the conﬁngency
that the AOTCB xﬁay dissolve or discontinue its testing at some point in the future. It is
reasonable that the Commissioner have the flexibility to approve another examination if that
becomes nécessary to provide for an ongoing examination process. i

It is necessary and reasonable that the applicant béa: tﬁe expenses associated with taking
the examination because it is not feasible for the Commissioner to pay the examination cost
for every individual who applies for registration. It is reasonable that the costs for taking the
examination be borne by the'applicant because it is not unduly burdensome for the
individuai. | |

It is also necessary and reasonable that the applicant sign a release to have the
examination scores sent from the PES, or other examination sérvice approved by the

Commissioner, to the Commissioner so that the Commissioner may be assured of obtaining
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confidential information diréctly from the source.

SUBP. 3. WAIVER OF EDUCATION REQUIREMENT.

A. THIS SUBPART IS EFFECTIVE AS LONG AS THE AMERICAN
OCCUPATIONAL THERAPY CERTIFICATION BOARD ALLOWS THE |
COMMISSIONER TO AUTHORIZE PERSONS TO TAKE THE CERTIFICATION
EXAMINATION FOR STATE REGISTRATION ONLY OR FOR THREE YEARS AFTER
THE EFFECTIVE DATES OF PARTS 4666.0010 TO 4666.1400, WHICHEVER OCCURS
~ FIRST.

This item is necessary in order to provide notice to applicants and provisional registrants}
that provisional registration will be automatically tennina@ if the AOTCB discoﬁtinﬁes their
current policy of allowing States to authorize persons to take the certification examination for
state registration only. The definition of "credentialing examination for occupatioﬁal thefapy
assistant” is the examination sponsored by the AOTCB or another credentialing examination
approved by the Commissioner. Part 4666.0020, subpart 9. This item is necessary to
clearly inform potential applicants and provisional registrants that the Commissioner is not
obligated to approve "another credentialing examination" in the event the AOTCB’s current
policy is changed. It is'reasonable to terminate provisional registration under these
circumstances because the AOTCB certification examination is the key element in
determining whether a provisional registrant possesses the skills for full registration status.

The cost of developing an alternative examination solely for provisional registrants is

prohibitive.
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B. A PERSON WHO HAS BEEN EMPLOYED AS AN OCCUPATIONAL
THERAPY ASSISTANT FOR AT LEAST 4,000 HOURS DURING THE SIX YEARS
IMMEDIATELY PRECEDING THE EFFECTIVE DATE OF PARTS 4666.0010 TO
4666.1400 MAY APPLY TO THE COMMISSIONER TO TAKE THE CREDENTIALING
EXAMINATION FOR OCCUPATIONAL THERAPY ASSISTANT WITHOUT MEETING
THE EDUCATION REQUIREMENTS OF SUBPART 1. | THE COMMISSIONER SHALL
DETERMINE WHETHER THE APPLICANT WAS EMPLOYED AS AN
OCCUPATIONAL THERAPY ASSISTANT BASED ON THE INFORMATION
PROVIDED UNDER H‘EM C, SUBITEMS (1) AND (2). A PERSON GRANTED
PERMISSION TO TAKE THE CREDENTIALING EXAMINATION FOR
OCCUPATIONAL THERAPY ASSISTANT WILL BE ISSUED A PROVISIONAL
REGISTRATION. PROVISIONAL REGISTRATION MUST BE RENEWED
ANNUALLY. ALL PROVISIONAL REGISTRATIONS WILL EXPIRE THREE YEARS
AFTER THE EFFECTIVE DATE OF PARTS 4666.0010 T0~4666. 1400, OR WHEN THE
COMMISSIONER GRANTS OR DENIES REGISTRATION, WHICHEVER OCCURS
FIRST. IF THE APPLICANT PASSES THE CREDENTIALING EXAMINATION FOR |
OCCUPATIONAL THERAPY ASSISTANT WITHIN THREE YEARS OF THE
EFFECTIVE DATE OF PARTS 4666.0010 TO 4666.1400, THE COMMISSIONER SHALL
WAIVE THE EDUCATION REQUIREMENT OF SUBPART 1.

This grandparenting provision for occupational therapy assistants is similar to the
grandparenting provision for occupational therapist, Part 4666.0060, subpart 3 This

provision is necessary in order to register persons who have not completed an accredited
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educational program but who have acquired a comparable level }of competency by working as
ah Qccupational therapy assistant. It is reasonable to @uire that persons must have worked
a minimum number of hours to qualify for provisional registration in -order to assure
sufficient work expe'rience to develop on the job skills. The number of hours required, four
thousand, is réasonable because persons with a variety of work schedules would be
recognized. For example, the following persons would qué.lify: a person who worked forty
hours a week for two years, a person who worked 20 hours a week for féur years, or a
person who worked 667 hpurs a year for six years. |

It is necessary that persons who seek to register based on their employmént as an
occupational therapy assistant pass the national credentialing examination for occupational -
therapy assistants in order to have an objective measure of their knowledge and abilities as an
occupational therapy assistant. Other states have used similar grandparenting provisions that
allow experienced practitioners who did not meet the minimum entry requirements to qualify
for ‘state credentialing upon passing the examination sponsored by thé American Occupational
- Therapy Certiﬁcatién Board. See, e.g., Md. Health Ogcupations Code Ann. § 10;302, 10-
303(b), 10-305(a)(1991). The AOTCB allows persons who meet state determined criteria to
take the certification examination "for state regulatory board purposes only." | enerally,
American Occupational Therapy Certification Board, Regulatory Board Reference Manual,
Examinations for State Regulatory Board Purposes Only (Attachment K). Candidates who
qualify for the examinatiqn on this basis are informed in AOTCB correspondence that
"passing the examination does not make you eligible for AOTCB certification as an

Occupational Therapist, Registered (OTR) or Certified Occupational Therapy Assistant
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(COTA)." Id. at p. 6 (Sample Letter: Sent to candidates who do not meet AOTCB
requirements).‘ | |

Itis ne;cessar'y to require that persons pass the examination within three years of the
effective date of the rules in order to implement the general registration requirements within
a reasonable time and attain uniformity in the minimum .¢ompetency level of occupational
therapy assistants registered by the Commissidner after a Speciﬁcv date. A three year period
is necessary and reasonable in order to allow a person sufficient time to apply for provisional
registration, study for fhe examination, take the examination (which is offered twice a year)
and receive the examination results. »

C. TO QUALIFY TO TAKE THE EXAMINATION, A PERSON MUST:
(1) SUBMIT THE APPLICATION MATERIALS REQUIRED BY PART

4666.0200 AND THE FEES REQUIRED BY PART 4666.1200; AND

It is necessary that an applicant submit the application materials to the Commissioner so
that the Commissioner may assess the applicant’s qualifications to take the examination, and
upon passing the examination, to be registered. It is also necessary that an épplicant submit
the application materials so that the Commissioner may assess whether there are grounds for
denial of registration under part 4666.1300. The necessity and reasonableness of the
information requested in the application materials is stated in part 4666.0200.

It is necessary and reasonable to require the submission of fees for registration because
Minnesota Statutes, sectiqns 214.06, 214.13 and 16A.1285 require the registration system be
fee supported. Fees are assessed on applicants to cover the costs of administering the

registration system. It is reasonable that the fees be submitted with the application because it
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is an efficient method of processing registration materials.

~ (2) 'OBTAIN DOCUMENTATION FROM AN OCCUPATIONAL
THERAPIST ON FORMS PROVIDED BY THE COMMISSIONER THAT VERIFIES
THAT THE APPLICANT HAS BEEN EMPLOYED AS AN OCCUPATIONAL THERAPY
ASSISTANT FOR AT LEAST 4,000 HOURS DURING THE SIX YEARS IMMEDIATELY
PRECEDING THE EFFECTIVE DATE OF PARTS 4666.0010 TO 4666.1400. THIS
DOCUMENTATION MUST INCLUDE THE APPLICANT’S JOB TITLE,
EMPLOYMENT SETTING, DIAGNOSES OF PERSONS SEEN FOR OCCUPATIONAL
THERAPY, AND THE TYPE AND FREQUENCY OF OCCUPATIONAL THERAPY
SERVICES PROVIDED BY THE APPLICANT.

It is necessary that the registration rules set specific criteria to determine whether the
applicant has been employed as an occupational therapy assistant ih order to assufe that all
applicants are evaluated using the same criteria. The criteria listed are reasonable because
 they will determine whether the tasks required and the individual’s performance are similar
to that required of an occupational therapy assistant who has met the qualifications of subpart
1 and subpart 2. -

D. WHEN THE COMMISSIONER HAS AUTHORIZED AN APPLICANT
UNDER THIS PART TO TAKE THE CREDENTIALING EXAMINATION, THE
APPLICANT IS RESPONSIBLE FOR:

(1)‘ MAKINQ ALL ARRANGEMENTS TO TAKE THE CREDENTIALING
EXAMINATION FOR OCCUPAHQNAh THERAPY ASSISTANTS; |
(2) BEARING ALL EXPENSE ASSOCIATED WITH TAKING THE
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EXAMINATION; AND
L (3) HAVING THE EXAMINATION SCORES SENT DIRECTLY TO THE
COMMISSIONER FROM THE TESTING SERVICE THAT ADMINISTERS THE

EXAMINATION.

It is necéssary and reasonable that the applicant bear the expenses associated with taking
the examination because it is not feasible for the Commissioner to pay the examination cost
for every individual whp applies for registration. It is reasonable that the costs for taking the
examination * = borne by the applic;ant because it is not uﬁduly burdensome for the
individual.

It is also necessary and reasonable that the applicant sign a release to have ihé
examination scores sent from the PES, or other examination service approved by the
Commissioner, to the Commissioner so thaf the Commissioner may be assured of obtaining
confidential information direcﬂy from the source.

E. THE EFFECTIVE DATE OF PARTS 4666.0010 TO 4666.1400 IS THE FIRST
DAY OF THE THREE-YEAR PROVISIONAL REGISTRATION PERIOD.
APPLICATIONS FOR REGISTRATION UNDER THIS SUBPART WILL NOT BE
ACCEPTED AFTER' THE EXPIRATION OF THE THREE-YEAR PROVISIONAL
REGISTRATION PERIOD.

It is necessary that the rules clearly inform persons seeking registration under this part of
~ the limited time period in.which persons can qualify for provisional mgis&aﬁon, and that
after a certain date, individuals applying for registration must comply with the general

registration requirements. The necessity and reasonableness of the three year limit on the
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provisional registration period is stated in this part at subpart 3, itém B.
4666.0080£EGIST'RATION BY EQUIVALENCY.

SUBPART 1. PERSONS CERTIFIED BY THE AMERICAN OCCUPATIONAL
THERAPY CERTIFICATION BOARD BEFORE THE EFFECTIVE DATE OF PARTS
4666.0010 TO 4666.1400. PERSONS CERTIFIED BY THE AMERICAN
OCCUPATIONAL THERAPY CERTIFICATION BOARD AS AN OCCUPATIONAL
THERAPIST BEFORE THE EFFECTIVE DATE OF PARTS 4666.0010 'i‘O 4666.1400
MAY APPLY FOR REGISTRATION BY EQUIVALENCY FOR OCCUPATIONAL
THERAPIST. PERSONS CERTIFIED BY THE AMERICAN OCCUPATIONAL
THERAPY CERTIFICATION BOARD AS AN OCCUPATIONAL THERAPY ASSISTANT
BEFORE THE EFFECTIVE DATE OF PARTS 4666.0010 TO 4666.1400 MAY APPLY
FOR REGISTRATION BY EQUIVALENCY FOR OCCUPATIONAL THERAPY
ASSISTANT.

This subpart is necessary as it serves three separate functions. First, it allows the
Commissioner tcz register an individual who is currently certified by the AOTCB without
‘requiring independent proof that the individual has completed the academic, fieldwork and
-examination requirements of parts 4666.0060 for occupational therapists and part 4666.0070
for occupational therapy assistants. The registration requirements set out in parts 4666.0060
and 4666.0070 are nearly identical to the requirements for AOTCB certification (the few
exceptions are discussed below) since‘1977 for occupational therapy assistants and since 1946

for occupational therapists. See Carolyn Manville Baum & Madelaine S. Gray, Certification:

Serving the Public Interest, 42 Am. J. of Occupational Therapy, February 1988, at 77-78.
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The proposed rule is necessary in order to allow occupational therapy practitioners who are |
certified by AOTCB to provide evidence of current certiﬁcatién in order to prove they have
met the minimum qualiﬁcations for Minnesota registration. It is reasonable to allow AOTCB
certified préctitionets to utilize this method of pmving their qualifications in order to
streamline the application process for applicants and the Minnesota Department of Health.
The rule will streamline the application process for AOTCB certified applicants because it
will eliminate the need to request documentation from }accredited educational programs and
the testing agency. | |
Second, the rule is necessary because some occupational therapy practitioners
credentialed by the AOTCB as an Occupational Therapist, Registered or a Certified
Occupational Therapy Assistant have not completed an accrédited prdgram or have not
completed the examination as required for Minnesota registration. It is necessary to register |
persons who do not meet the education, fieldwork or examination requirements of parts
4666.0060 and 4666.0070, but who are certified by the AOTCB, .in order to assure that
persons currently working in the field, who are considered qualified to provide occupational
therapy services by reimbursers and the AOTCB, will continue to be qualified when the rules
are effective. It is reasonable for the Commissioner to register these persons because they
~possess qualifications that are SUbStantially equivalent to the entry level qualifications
required for occupational therapist and occupational therapy assistant in the proposed rules.
The Department is aware of three groups of occupational therapy practitioners
credentialed by the AOTCB that have not completed an accredited program or that have not

completed the certification examination. The first group consists of occupational therapists
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who were initially trained as occupational therapy assistants and subsequently became
certified as-occupational therapists through the AOTA career rﬁobility program. In the

- career mobil_ity program, occupational therapy assistants who had practiced at least four years
and who had completed the field work experience requirements stated in the Essentials of an
Accredited Education Program for the Occupational Therapist were eligible to take the
certification examination for occupational therapists; American Occupational Therapy
Certification Board, Regulatory Board Reference Manual, Admission to the Certification
Examination for Occupational Therapist, Registered, 1 (Rev. February 1987) (Attachment
M). Upon passing the certification examination, these occupational therapy assistants bécame
certified as occupational therapists. ThlS program was closed to new candidates as of
November 1982. Id. ',

The second group consists of foreign trained occupational therapists who gradﬁated from
an educational'program not approved by the World Federation of Occupational Therapists
(WFOT). Graduates of educational programs not approved by WFOT must requést
permission to take the AOTCB certification examina(ion (in contrast, graduates of WFOT
- approved schools are automatically eligible to take the examination). AOTCB determines
eligibility to take the examination afte; evaluating each individual’s education as compared to
the educational standards for U.S. and WFOT-approve& @hools. American Occupational
Therapy Certification Board, Inc., Regulatory Board Reference Manual, Certification
Requirements (March 1992) (Attachment G). If the AOTCB concludes that an individual’s
education meets AOTCB standards, the individual is allowed to take the certification

‘examination and upon passing the examination is certified as an occupational therapist
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registered.

The third group consists of occupational therapy assistants certified prior to 1977.
Occupational therapy assistants were not required to take a certification examination until
1977. See Carolyn Manville Baum & Madelaine S. Gray, Certification; Serving the Public
Interest, 42 Am. J. of Occupational Therapy, February 1988, ét 78. These individuals, who
are currently certified as occupational the?apy assistants by the AOTCB, would not meet the
examination requirement of these rules. In addition, in 1961 and 1962, AOTA allowed
qualified occupational therapy assistants to become certified based on work experience alone.
Telephone conversation with Susan McFadden, AOTCB Director of Regulatory Affairs, july
23, 1991. This was an exception to the general rule requiring completion of a_n~approved :
educational program. Id. |

The prbposed rule would allow each of these three groups of AOTCB credentialed |
occupational therapy practitioners to qualify for registration by equivalency.

The third and final function of this rule is to have an efficient method of processing
applications from occupational therapy practitioners who are both credentialed in another
state and certified by the AOTCB. “These applicants could use their AOTCB credential for
registration rather than applying for reciprocity under part 4666.0090. This would eliminate
the need for the Commissioner to make an individual deiermination as to the equivalency of
other states credentialing requirements, as would otherwise be required by part 4666.0090,
when the #pplicant qualifies for registration based on their AOTCB certiﬁcatioﬁ. The rule is
necessary to provide the Commissionér authority to accept AOTCB certification as proof the

applicant has met the minimum entry qualifications for applicants who possess both an out-
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of-state credential and AOTCB certification. The rule is reasonable because it provides a
s&e;mﬁnedmethod of verifying the applicant’s qualifications for registration.

SUBP. 2. PERSONS CERTIFIED BY THE AMERICAN OCCUPATIONAL
THERAPY CERTIFICATION BOARD AFTER THE EFFECTIVE DATE OF PARTS
4666.0010 TO 4666.1400. THE COMMISSIONER MAY REGISTER ANY PERSON
CERTIFIED BY THE AMERICAN OCCUPATIONAL 'I'HERAPY CERTIFICATION
BOARD AS AN OCCUPATIONAL THERAPIST AFI"ER THE EFFECTIVE DATES OF
PARTS 4666.0010 TO 4666.1400, IF THE COMMISSIONER DETERMINES THE
REQUIREMENTS FOR CERTIFICATION ARE EQUIVALENT TO OR EXCEED THE
REQUIREMENTS FOR REGISTRATTON AS AN OCCUPATIONAL THERAPIST
UNDER PART 4666.0060. THE COMMISSIONER MAY REGISTER ANY PERSON
CERTIFIED BY THE AMERICAN OCCUPATIONAL THERAPY CERTIFIbATION
BOARD AS AN OCCUPATIONAL THERAPY ASSISTANT AFTER THE EFFECTIVE
DATES OF PARTS 4666.0010 TO 4666.1400, IF THE COMMISSIONER DETERMINES
THE REQUIREMENTS FOR CERTIFICATION ARE EQUIVALENT TO OR EXCEED
THE REQUIREMENTS FOR REGISTRATION AS AN OCCUPATIONAL THERAPY
ASSISTANT UNDER PART 4666.0070. NOTHING IN THIS PART LIMITS THE
COMMISSIONER’S AUTHORITY TO DENY REGISTRATION BASED UPON THE
GROUNDS FOR DISCIPLINE IN PARTS 4666.0010. TO 4666.1400. a

It is necessary that thf: Commissioner have the authority to evaluate whether the AOTCB
continues to maintain certification standards fhat are equivalent to or exceed the requirements

for régistration under the proposed rules. This rule part is necessary in order for the
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Commissioner to deny registration if, in the future, the qualifications for AOTCB registration |
fall below the standards required for registration under the proposed rules. It is reasonable

| to provide the Commissioner this authority in order to assure consumers that only qualified
person are registered. |

SUBPART 3. APPLICATION PROCEDURES. APPLICANTS FOR
REGISTRATION BY EQUIVALENCY MUST PROVIDE:

A. THE APPLICATION MATERIALS AS REQUIRED BY PART 4666.0200,
SUBPARTS 1, 3, AND 4; AND |

It is necessary that an applicant submit the application materials to the Commissioner so
that the Commissioner may assess whether the applicant is qualified for registration and"
whether there are grounds for denial of registration under part 4666.1300. The ngcessity and
reasonableness of the information requested in the application materials are stated in part
4666.0200. |

B. THE FEES REQUIRED BY PART 4666.1200.

It is necessary and reasonable to require the submission of fees for registration because
Minnesota Statutes, sections 214.06, 214.13 and 16A.1285 require the registration system be
fee supported. Fees are assessed on applicants to cover ;he costs of administering the
registration system. It is reasonable that the fees be submitted with the application because it
is an efﬁciént method of processing registration materials.

4666.0090 REGISTRATION BY RECIPROCITY.
A PERSON WHO HOLDS A CURRENT CREDENTIAL AS AN OCCUPATIONAL

THERAPIST IN THE DISTRICT OF COLUMBIA OR A STATE OR TERRITORY OF
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THE UNITED STATES WHOSE STANDARDS FOR CREDENTIALING ARE ‘
' DETERMINED BY THE COMMISSIONER TO BE EQUIVALENT TO OR EXCEED THE
- REQUIREMENTS FOR REGISTRATION UNDER PART 4666.0060 MAY BE ELIGIBLE
FOl'z REGISTRATION BY RECIPROCITY AS AN OCCUPATIONAL THERAPIST. A
PERSON WHO HOLDS A CURRENT CREDENTIAL AS AN OCCUPATIONAL
THERAPY ASSISTANT IN THE DISTRICT OF COLUMBIA OR A STATE OR
TERRITORY OF THE UNITED STATES WﬁOSE STANDARDS FOR CREDENTIALING
ARE DETERMINED BY THE COMMISSIONER TO BE EQUIVALENT TO OR EXCEED
THE REQUIREMENTS FOR REGISTRATION UNDER PART 4666.0076 MAY BE
ELIGIBLE FOR REGISTRATION BY RECIPROCITY AS AN OCCUPATIONAL
THERAPY ASSISTANT. NOTHING IN THIS PART LIMITS THE COMMISSIONER’S
AUTHORITY TO DENY REGISTRATION BASED UPON THE GROUNDS FOR
DISCIPLINE IN PARTS 4666.0010 TO 4666.1400. AN APPLICANT MUST PROVIDE:

It is necessary to include a reciprocity provision in these rules t;> accommodate
credentialed occupational therapis;ts and ocbupational therapy asgiStants coming to Minnesota
from other jurisdictions. It is reasonable that applicants who are already credentialed in
another jurisdiction with credentialing requirements that are equal to or exceed the
registration requirements in Minnesota may qualify for registration based on their out-of-state
credential. -

The majority of states use the same qualifications for state credentialing as the |
qualifications for AOTCB certification: graduation from an accredited school and successful

completion of the certification examination. Therefore, the majority of applicants who hold
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an out-of-state credential will also be certified by AOTCB and will qualify for registration by
equivaleﬁcy. However, registration by reciprocity will be the only means for some persons

to qualify for Minnesota registration. For example, persons credentialed in other states

under a provision equivalent to the “waiver of education” provision in the proposed rules, see
m 4666.0060 subpart 3 and part 4666.0070 subpart 3, will only qualify for registration by
reciprocity. It is reasonable to register persons who weré credentialed under a
grandpﬁrenting provision that is equal to or exceeds the waiver of education, or
grandparenting provision, of the proposed rules because those persons will have receivedk °
their credential based on a demonstrated level of competency working as an occupaﬁonal '
therapisf or occupational therapy assistant and based on their successful compleﬁbn of the
certification examination.

It is necessary and reasonable to set forth the specific requirements for registration by

reciprocity so that applicants have notice of alternate requirements for registration and are

assured that the Commissioner evaluates each applicant on the same basis.

A. THE APPLICATION MATERIALS AS REQUIRED BY PART 4666.0200,
' SUBPARTS 1, 3, AND 4;

B. THE FEES REQUIRED BY PART 4666.1200;
It is necessary that an applicant submit the application materials to the Commissioner so
that the Commissioner may assess whether the applicant is qualified for registration and
whether there are grounds for denial of registration under part 4666.1300. The necessity and

reasonableness of the information reqixested in the application materials are stated in part

4666.0200.
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It is necessary and reasonable to require the submission of fees for registration because‘
Minnesota Statutes, sections 214.06, 214.13 and 16A.1285 require the registration system be
fee supported. Fees are.assessed on applicants to covér the costs of administering ‘the
registration system. It is reasonable that the fees be submitted with the application because it

is an efficient method of processing registration materialsf

C. A COPY OF A CURRENT AND UNRESTRICTED CREDENTIAL FOR THE
PRACTICE OF OCCUPATIONAL THERAPY AS EITHER AN OCCUPATIONAL
THERAPIST OR OCCUPATIONAL THERAPY ASSISTANT; -

It is necessary that the applicant provide a copy of a current credential granted by
another jurisdiction so that the Commissioner has evidence of the applicant’s qualifications
for registration by regiprocity. It is reasonable to require that the applicant provide the
documentation because the credential was issued to the applicant.

D. A LETTER FROM THE JURISDICTION THAT ISSUED THE CREDENTIAL
DESCRIBING THE APPLICANT’S QUALIFICATIONS THAT ENTITLED THE
APPLICANT TO RECEIVE THE CREDENTIAL; AND

It is necessary that the jurisdiction the issued the credential provide information on the
applicant’s qualifications that entitled the applicant to receive the credential in order for the
Commissioner to determine that the applicant’s qualifications are equivalent to or exceed the
qualifications for registration under parts 4666.0010 to 4666.1400. It is reasonable to
require the applicant to provide this information because the burden of proving qualifications

is upon the person seeking registration.
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- E. OTHER INFORMATION NECESSARY TO DETERMINE WHETHER THE |

CREDENTIALING STANDARDS OF THE JURISDICTION THAT ISSUED THE
CREDENTIAL ARE EQUIVALENT TO OR EXCEED THE REQUIREMENTS FOR
REGISTRATION UNDER PARTS 4666.0010 TO 4666.1400.

It is neceésary that the Commissioner have authority to request additional information
because it is not feasible to ﬁst the information the Commi}ssioner may require in order to
determine whether the credentialing standards are equivalent. For example, the
Commissioner may require additional information on the applicant’s qualifications that
entitled the applicant to a credential in the other jurisdiction‘. Additionally, fhe
Commissioner may require information on the law that was in effect at the time the applicant
became credentialed. It is reasonable to fequire the applicant to provide this information

" because the burden of proving qualifications is upon the person seeking registration.
4666.0100 TEMPORARY REGISTRATION.
SUBPART 1. APPLICATION. THE COMMISSIONER MAY ISSUE
TEMPORARY REGISTRATION AS AN OCCUPATIONAL THERAPIS'f OR
OCCUPATIONAL THERAPY ASSISTANT TO APPLICANTS WHO HAVE APPLIED
FOR REGISTRATION UNDER PART 4666.0060, SUBPARTS 1 AND 2, 4666.0070
SUBPARTS 1 AND 2, 4666.0080, OR 4666.0090 AND WHO ARE NOT THE SUBJECT
OF A PENDING INVESTIGATION OR DISCIPLINARY ACTION OR PAST
DISCIPLINARY ACTION, NOR DISQUALIFIED FOR ANY OTHER REASON.
Temporary registration is necessary so that new graduates of accredited education

programs and persons applying for reciprocity and equivalency can enter the registration
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system as soon as possible. As discussed earlier, the proposed rules attempt to balance the

need to protect consumers by offering a method to identify qualified practitioners with the
needs created by the shortage of health care practitioners, including occupational therapy
practiﬁoners. Temporary registration is one way in which the rules can promoté the
availability of qualified practitioners. For examplé, some reimbursement sources, including
Medical Assistance, will reimburse for occupational therapy services only if the services are
p\rovided by a practitioner that is certified by the AOTCB. If those reimbursers accept state
registration as a qualification for reimbm.'sement, new graduates will qualify for
reimbursement for a significant amount of time prior to receipt of the AOTCB c¢ftiﬁcati0n.
Ron Berkeland, Director of the University of Minnesota Program in Occupational Therapy,
said that there is potentially five months between the time students graduate or finish their
field work and the time they take the certification examination. It takes an additional one
month to six weeks for students to réceive their examiﬁaﬁon results. The temporary
registration provision in the proposed rules will allow students who have compléted the
academic and field work requirements to use the protected titles prior to receiving the
examination results.

The temporary registration system would also allow practitioners applying for
registration by reciprocity to use the protected titles while waiting for_ verification of their
out-offstaté credentials. Staff of both the AOTA and the AOTCB stated that therapists
applying for reciprocity frequently complain that the states in which they are credentialed are
slow to provide veriﬁcétion of credentials, which causes lengthy delays in processing their

application in a new jurisdiction. The AOTA and AOTCB staff expressed concern that the
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Minnesota rules address this problem. The temporary registration provision }in the proposed |
rules will allow applicants for registration by reciprocity to use the protected titles based on a
verified copy of their out-of-state credential and their affidavit stating that they are not the
subject of a pending investigation or disciplinary action.

It is reasonable to allow applicants who qualify for temporary registration to use the
protected titles because the documentation required by suﬁpart 2 item A, B, and C is
evidence that these applicants possess knowledge of occupational therapy procedures. It is
necessary, however, thﬁt there be additional safeéuards to protect the public health and safety
for persons who have not passed the examination required by part 4666.0060 or part
4666.0070, until the individ@ demonstrates their knowledge by pé.ssing the examination. It
is therefore reasonable to require supervision for these persons while they work under
temporary registration. |

SUBPART 2. PROCEDURES. TO BE ELIGIBLE FOR TEMPORARY
REGISTRATION, AN APPLICANT MUST SUBMIT THE APPLICATION MATERIALS
.REQUIRED BY PART 4666.0200, SUBPART 1, THE FEES REQUIRED BY PART
4666.1200, AND:

It is necessary that an épplicant submit a completed application in order that the
Commissioner can make a preliminary determination of whether the applicant is qualified for
registration and whether there may be grounds for denial of registration under part |
4666.1300. The necessity and reasonableness of the information requested in the épplication

are stated in part 4666.0200, subpart 1.

It is necessary and reasonable to require the submission of fees for temporary
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registration because Minnesota Statutes, sections 214.06, 214.13 and 16A.1285 require the
registration: system be fee supported. Fees are assessed on applicants to cover the costs of
creating and administering the registration system. It is reasonable that the fees be submitted
with the application because it is an efficient method of processing registration materials;.
The necessity and reasonableness of the amount of the temporary registration fee is stated in
part 4666.1200. ‘ |
A. EVIDENCE OF SUCCESSFUL COMPLETION OF THE
REQUIREMENTS IN PART 4666.0060, SUBPART 1 OR 4666.0070, SUBPART 1;
It is necessary that applicants applying for temporary registration prior to passing the
~ examination required by part 4666.0060 or part 4666.0070 demonstrate that they ‘have met a
minimum level of training and educatién as a prerequisite for temporary registration as an
occup#tional therapist or occupational therapy assistant. One of the purposes of tﬁe
registration system is to protect the public by assuring a minimumllevel of competency of
registered practitioners. Possession of this minimurﬁ level of compétency is ultimately
demonstrated by achieving a qualifying score on the ;redentialing examination. However, an
applicant who has completed the education and fieldwork requirements of the entry leQel |
qualifications has demonstrated a level of skill that, when combined with the supervision
required under subpart 4, is consistent with consumer prc;tection. Submission of a certificate
of completion from an approved education program is a reasonable means of asCertaining
whether an applicant has acquired the necessary training and background which would entitle

him or her to temporary registration because it is not overly burdensome on the applicant.
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B. A COPY OF A CURRENT AND UNRESTRICTED CREDENTIAL FOR |

THE PRACTICE OF OCCUPATIONAL THERAPY AS EITHER AN OCCUPATIONAL
THERAPIST OR OCCUPATIONAL THERAPY ASSISTANT IN ANOTHER
JURISDICTION; OR |

C. A COPY OF- A CURRENT AND 'UNRESTRICTED CERTIFICATE
FROM THE AMERICAN OCCUPATIONAL THERAPY CERTIFICATION BOARD
STATING THAT THE APPLICANT IS CERTIFIED AS AN OCCUPATIONAL
THERAPIST OR OCCUPATIONAL THERAPY ASSISTANT.

It is necéssary that applicants for registration by equivalency or registration by
reciprocity who want to receive temporary registration submit a copy of a current and
unrestricted credential as prima facie evidence tﬁat the applicant has met the qualifications
for registration under part 4666.0080 or 4666.0090. It is reasonable to accept a crédential

‘from another jurisdiction or the AOTCB because that is a streamlined method of proving
qualifications for registration. It is also reasonable to require that the credential is
unrestricted to assure that individuals who receive temporary registration are qualified for
registration and have not participated in any activity whibh would make them unsuitable for
registration in Minnesota.

SUBP. 3. ADDITIONAL DOCUMENTATION. PERSONS WHO ARE
CREDENTIALED BY THE AMERICAN OCCUPATIONAL THERAPY CERTIFICATION
BOARD OR ANOTHER JURISDICTION MUST PROVIDE AN AFFIDAVIT WITH THE
APPLICATION FOR TﬁMPQRARY REGISTRATION STATING THAT THEY ARE NOT

THE SUBJECT OF A PENDING INVESTIGATION OR DISCIPLINARY ACTION AND
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HAVE NOT BEEN THE SUBJECT OF A DISCIPLINARY ACTION IN THE PAST.

It is-necessary to assure that applicants who request temporary registration do not
pose a threat to the public on the ba#is of past practices in Minnesota or vother states. It is
reasonable to initially rely on the applicant’s sworn statement regarding pending
investigations and disciplinary actions in order to promote the speedy entry of qualified
practitioners into the health care market. The Commissioﬁer will verify the applicant’s
statement with the letters of verification required under part 4666.0200 subpari 3 and subpart
4. An applicant who provides false information in the application materials is subject to
denial of registration undéf part 4666.1300, subpart 1, item A (intentionally submitted false
or misleading information to the Commissioner or the advisory council). Therefdre, it is
reasonable to assume that applicants will provide accurate information in the required
affidavit.

SUBP. 4. SUPERVISION REQUIRED. AN APPLICANT WHO HAS
GRADUATED FROM AN ACCREDITED OCCUPATIONAL THERAPY PROGRAM, AS
REQUIRED BY PART 4666.0060, SUBPART 1, OR 4666.0070, SUBPART 1, AND WHO
HAS NOT PASSED THE EXAMINATION REQUIRED BY PART 4666.0060, SUBPART
2, OR 4666.0070, SUBPART 2, MUST PRACTICE UNDER THE SUPERVISION OF A
'REGISTERED OCCUPATIONAL THERAPIST. THE SUPERVISING THERAPIST
MﬁST, AT A MINIMUM, SUPERVISE THE PERSON WORKING UNDER |
TEMPORARY REGISTRATION IN THE PERFORMANCE OF THE INITIAL
EVALUATION, DETERMINATION OF' THE APPROPRIATE TREATMENT PLAN,

AND PERIODIC REVIEW AND MODIFICATION OF THE TREATMENT PLAN. THE
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SUPERVISING THERAPIST MUST OBSERVE THE PERSON WORKING UNDER
TEMPORARY REGISTRATION IN ORDER TO ASSURE SERVICE COMPETENCY IN
CARRYING OUT EVALUATION, TREATMENT PLANNING, AND TREATMENT
IMPLEMENTATION. THE FREQUENCY OF FACE-TO-FACE éOLLABORAHON
BETWEEN THE PERSON WORKING UNDER TEMPORARY REGISTRATION AND
THE SUPERVISING THERAPIST MUST BE BASED ON THE CONDITION OF EACH
PATIENT OR CLIENT, THE COMPLEXITY OF TREATMENT AND EVALUATION
PROCEDURES, AND THE PROFICIENCIES OF THE PERSON PRACTICING UNDER
TEMPORARY REGISTRATION. THE OCCUPATIONAL THERAPIST OR
OCCUPATIONAL THERAPY ASSISTANT WORKING UNDER TEMPORARY
REGISTRATION MUST PROVIDE VERIFICATION OF SUPERVISION ON THE
- APPLICATION FORM PROVIDED BY THE COMMISSIONER.

It is necessary to reqhire that temporary regisﬁants who have completed the academic
and field work requirements of parts 4666.0060 subp. 1 or part 4666.0076 subp. 1 work |
under supen)ision until they pass the American Occupational Therapy Certification Board
Examination. The level of supervision is reasonable because it is similar to the supervision
required during temporary registration for related occupgtions including physical therapists,
registered nurses and licensed practical nurses who have completed the acédemic
requirements but have not yet passed the respective credentialingqexamination. A physical
therapist who has nbt passed the e);amination and who is practicing with a temporary permit
must conduct their "entire practice"” under the supervisidg of a registered physical therapist.

Minn. Stat. § 148.71 subd. 2 (1994). The supervision must be “direct, immediate, and on
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premises.” Id. Registered nurses and licensed practical nurses who have not passed the
eiaminatio.and who are practicing under a temporary permit must practice with direct

' supewision. See Minn. Stat. § 148.212 (1994). Direct supervision requires that the
supervising nurse must be physically present either on the unit or within the facility
depending on éhe’ permit holders level of skill and the condition of patients in the unit.
Minn.'R. 6305.0300 subp. 5 (1993).

The proposed rules do not require supervision of occupational thex;apists or
occupational therapy usis@nts, beyond that required by parts 4666.0600, 4666.0700,‘and
4666.1000, who are credentialed in anothér jurisdiction and who are applying for temporary
registration. Neither the physical therapy statute nor the nursing statute and rules require
supervision of practitjoners credentialed in'. another state who are working in Minnesota under -
temporary registration. See Minn. Stat. § 148.71, subd. 2 (b) (1994) (physical therapy);
Minn. Stat. § 148.212 (1994) (nursing), Minn. R. 6305.0300 subp. 6 (1993) (nursing).

 SUBP. 5. EXPIRATION OF TEMPORARY REGISTRATION. A
TEMPORARY REGISTRATION ISSUED TO A PERSON PURSUANT TO SUBPART 2,
ITEM A, EXPIRES TEN WEEKS AFTER THE NEXT CREDENTIALING
EXAMINATION FOR OCCUPATIONAL THERAPISTS AND OCCUPATIONAL
THERAPY ASSISTANTS OR ON THE DATE THE COMMISSIONER GRANTS OR
DENIES REGISTRATION, WHICHEVER OCCURS FIRST. A TEMPORARY
REGISTRATION ISSUED TO A PERSON PURSUANT TO SUBPART 2, ITEM B OR C,
EXPIRES 90 DAYS AFTER IT IS ISSUED. A TEMPORARY REGISTRATION MAY BE

RENEWED ONCE TO PERSONS WHO HAVE NOT MET THE EXAMINATION
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REQUIREMENT UNDER PART 4666.0060, SUBPART 2, OR 4666.0670, SUBPART 2,
WITHIN THE INITIAL TEMPORARY REGISTRATION PERIOD. A TEMPORARY
REGISTRATION MAY BE RENEWED ONCE TO PERSONS WHO ARE ABLE TO |
DEMONSTRATE GOOD CAUSE FOR FAILURE TO MEET THE REQUIREMENTS
FOR REGISTRATION UNDER PART 4666.0080 OR 4666.0090 WITHIN THE INITIAL
TEMPORARY REGISTRATION PERIOD.

It is necessary that the rules specify the duration of temporary registration. It is
reasonable that, for persons registering pursuant to subpart 2, item A, temporary registration
~ expires ten weeks after the next credenﬁaling examination or when the Commissioner grahts
or denies registration in order that persons who passed the examination obtain full registered
status as soon as possible. It is reasonable that, for persons registered pursuant to subpart 2,
item B or C, temporary registration expires 90 days after it is issued because this is a
sufficient amount of time for applicants to obtain verification of their credentia}s from the
AOTCB or from other states. |

It is also reasonable to allow for one renewal of temporary registration for the reasons
stated by members of the occupation. The group of occupational therapy practitioners that
consulted on the development of the rules agreed that persons who fail their first examination
should be allowed to reﬁew temporary registration. Direc:_tors of the Minnesota training
programs for occupational therapists and occupational therapy assistants stated that
- occasionally a Minnesota .graduate does not pass the credentialing examination. The program
directors stated that often these graduates, who have successfully completed the academic and

fieldwork requirements of a Minnesota educational program, fail for reasons other than lack
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of knowledge. In addition, group members pointed out that the supervision required of
temporary. gegistrants provides sufficient protection for the public while the graduate prepares
to retake the examination. Group members also beliéved it is necessary to make allowancesi
for persons who plahned to take the examination but were not able to take the exam due to
unforeseen circumstances. Under the proposed rule, new graduates can renew their
temporary registration forvthe same period of time as the initial temporary registration.

It is necessary té'allosx'/ applicants for registration by reciprocity or registration by
équivalency to rene,v? their temporary registration if they can show good cause for their -
failure to obtain all application materials, including verification of their credentialing .and
good standing from AOTCB or another jurisdiction, within the initial temporary registration
period. Staff of the American Occupational Therapy Association and the AOTCB stated ‘that |
state boards are slow to respond to request for verification of credentials. The occupatidnal
therapists, and ultimately the consumer, is harmed for delays caused by factors outside of the
therapists control. Therefore, it is reasonable to allow practitioners to renew their temporary
registration, upon a showing of good cause for fajlurg to meet the registra;ion requiremeﬁts
during the initial period of temporary registration, in order to encourage the entry of out-of-"
| state therapists into the work force.

4666.0200 GENERAL REGISTRATION PROCEDURES.

SUBPART 1. APPLICATIONS FOR REGISTRATION. AN APPLICANT FOR
REGISTRATION MUST:

A. SUBMIT A COMPLETED APPLICATION FOR REGISTRATION ON

FORMS PROVIDED BY THE COMMISSIONER. THE APPLICANT MUST SUPPLY
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THE INFORMATION REQUESTED ON THE APPLICATION, INCLUDING:

(1) THE APPLICANT’S NAME, BUSINESS ADDRESS AND
BUSINESS TELEPHONE NUMBER, BUSINESS SETTING, AND DAYTIME
TELEPHONE NUMBER;

' (2) THE NAME AND LOCATION OF THE OCCUPATIONAL

THERAPY PROGRAM THE APPLICANT COMPLETED: |

(3) A DESCRIPTION OF THE APPLICANT’S EDUCATION AND
'TRAINING, INCLUDING A LIST OF DEGREES RECEIVED FROM EDUCATIONAL
INSTITUTIONS; | | | |

(4) THE APPLICANT’S WORK HISTORY FOR THE SIX YEARS
PRECEDING THE APPLICATION, INCLUDING THE NUMBER OF HOURS WORKED;

(5) A LIST OF ALL CREDENTIALS CURRENTLY AND
PREVIOUSLY HELD IN MINNESOTA AND OTHER JURISDICTIONS;

(6) A DESCRIPTION OF ANY JURISDICTION’S REFUSAL TO
CREDENTIAL THE APPLICANT; |

() A DESCRIPTION OF ALL PROFESSIONAL DISCIPLINARY
ACTIONS INITIATED AGAINST THE APPLICANT IN ANY JURISDICTION;

(8) INFORMATION ON ANY PHYSICAL OR MENTAL
CONDITION OR CHEMICAL DEPENDENCY THAT IMPAIRS THE PERSON'S
ABILITY TO ENGAGE IN THE PRACTICE OF OCCUPATIONAL THERAPY WITH

REASONABLE JUDGMENT OR SAFETY;
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(9) A DESCRIPTION OF ANY MISDEMEANOR OR FELONY
CONVICHON THAT RELATES TO HONESTY OR TO THE PRACTICE OF
OCCUPATIONAL THERAPY; |

(10) A DESCRIPTION OF ANY STATE OR FEDERAL COURT
ORDER, INCLUDING A CONCILIATION COURT JUDGEMENT, OR A
DISCIPLINARY ORDER RELATED TO THE INDIVIDUAL'S OCCUPATIONAL
THERAPY PRACTICE; AND

(11) A STATEMENT INDICATING THE PHYSICAL AGENT
MODALITIES THE APPLICANT WILL USE AND WHETHER THE APPLICANT WILL
| USE THE MODALITIES AS A LEVEL ONE PRACTITIONER, A LEVEL TWO
PRACTITIONER, OR AN OCCUPATIONAL THERAPY ASSISTANT;

It is necessary that an applicant submit a completed application form to the
Commissioner containing this information so that the Commissioner may assess the
applicant’s qualifications for re'gistration. The applicant’s business addre’.ss and business
telephone number afe required so that the Commissioner may contact the applicant if
necessary. The applicant’s daytimé telephone number is also required because the applicant
may work in the evening or on weekends and it is necessary to have a telephone number
where the applicant can be reached during normal business hours. The information on
educational ‘backgroun.d, professional training, work history, and credentialing in Minnesota
and other jurisdictions is necessary for the Corﬁmissioner to asséss the applicant’s
qualifications for registration as an occupational therapy practitioner. Information on any

disciplinary actions, drug or alcohol abuse and any convictions is also necessary to avoid
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registering unqualified applicants. It is necessary to request information on physical agent ‘f

modalities and practitioner level at which the modalities will be used to enable the
Commissioner to maintain a roster of registrants using physical agent modalities as required
in 4666.1000, subpart 1, C. It is reasonable to request this information from the appliéant
because it is within the applicant’s knowledge and is not unduly burdensome or intrusive.

B. SUBMIT WITH THE APPLICATION ALL FEES REQUIRED BY PART
4666.1200;

It is necessary énd reasonable to require the submission of fees for registration
because Minnesota Statutes, sections 214.06, 214.13 and 16A.1285 require the registration
system be fee supported. Fees are assessed on applicants to cover the costs of administering
the registration system. It is reasonable that the fees be submitted with the application
because it is most efficient. |

C. SIGN A STATEMENT THAT THE INFORMATION IN THE
APPLICATION IS TRUE AND CORRECT TO THE BEST OF THE APPLICANT’S
KNOWLEDGE AND BELIEF; |

The Commissioner must have justifiable and reliable information on which to base the
decision to register an individual. It is necéssary that the applicant sign a statement that the
information is true and cofrect to the best of the applicant’s lmowlédge in order to assure the
| veracity of the application materials submitted for review. It is reasonable to expect that an
applicant, who has submitted an application for registrétion, attest to the truth and validity of
the information provided because the applicant is in the best position to know whether fhe

information is true and to do so is not unduly burdensome for the applicant.
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_ D. SIGN A WAIVER AUTHORIZING THE COMMISSIONER TO OBTAIN
ACCESS TO THE APPLICANT’S RECORDS IN THIS OR ANY OTHER STATE IN
WHICH THE APPLICANT HOLDS OR PREVIOUSLY HELD A CREDENTIAL FOR
THE PRACTICE OF AN OCCUPATION, HAS COMPLETED AN ACCREDITED
OCCUPATIONAL THERAPY EDUCATION PROGRAM, OR ENGAGED IN THE
PRACTICE OF OCCUPATIONAL THERAPY; |
It is necessary for the Commissioner to be able to dbtain information on the
applicant’s performancé in any occupation in which the applicant hés held a credéntial,
including occupational thémpy, in Minnesota and other jurisdictions in order to determine
whether the applicant should be registered within Minnesota. This rule is reasonable because
it not only provides the applicant with notice that his or her professiohal practice may be
investigated, but also provides the Commissioner with a means of access to recordé whiéh
enable investigation of the applicant’s background.
| E. SUBMIT ADDITIONAL INFORMATION AS REQUESTED BY THE
COMMISSIONER; AND
It is necessary for the Commissioner to be éble to obtain additional information as
needed in order to make a complete and accurate assessment of the applicant’s suitability for
registration. It is reasonable to expect that, should an apéiicant supply information that
requires further clarification or supplementation, the applicant will cooperate with the

Commissioner and provide information so that the Commissioner will be able to complete

her evaluation of the applicant.
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F. SUBMIT THE ADDITIONAL INFORMATION REQUIRED FOR
PROVISIQNAL REGISTRATION, REGISTRATION BY EQUIVALENCY,
REGISTRATION BY RECIPROCITY, AND TEMPORARY REGISTRATION AS
SPECIFIED IN PARTS 46660060 TO 4666.0100.

It is necessary that this rule part on "general registration procedures” include a
reference to the fact that there are different ways of qualifying for registration and that parts
' 4666.0060 to 4666.0IOQ not only state the required qualifications for each method of
registration but also state the additional documentation necessary to demonstrate any
qualiﬁcaﬁons that are unique to that method of registration. The reasonableness of the
required information is stated in the respective rule part.
SUBP. 2. PERSONS APPLYING FOR REGISTRATION UNDER PART

4666.0060 OR 4666.0070. PERSONS APPLYING FOR REGISTRATION UNDER PART

4666.0060, SUBPARTS 1 AND 2, OR 4666.0070, SUBPARTS 1 AND 2, MUST SUBMIT:

A. A CERTIFICATE OF SUCCESSFUL COMPLETION OF THE
REQUIREMENT S IN PART 4666.0060, SUBPART‘l, OR 4666.0070, SUBPART 1; AND
B. THE APPLICANT’S TEST RESULTS FROM THE EXAMINING
AGENCY, OR ANOTHER SOURCE APPROVED BY THE COMMISSIONER, AS
' EVIDENCE THAT THE APPLICA'NTVRECEIVED A QUALIFYING SCORE ON A
CREDENTIALING EXAMINATION MEETING THE REQUIREMENTS OF PART
4666.0060, SUBPART 2, OR 4666.0070, SUBPART 2.
It is necessary to include a rule part that spéciﬁes thé documentation that is required

to verify that an applicant for registration under parts 4666.0060 or 4666.0070 has fulfilled
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the education and examination requirement of those parts The rule is reasonable because it
attempts to be flexible in the documentation that will be accepted in order to verify that the
applicant has met the education and examination requirements. The proposed rule uses the

_ language “certificate of successful completion” in order to recognize the fact that the
Department of Health will receive documentation that an applicant has completed the -
education requirement from schools throughout the United States and schools will vary in the
documentation provided. The proposed rule requires ‘that examination results are sent
directly from the testing service in order to assure that the Commissioner has accurate
information on an applicant’s score rather than rely on information translated from a
secondary source. However, the proposed rule allows the Commissioner to accept test
results from another source in order to avoid the need to revise the rules if current practices
change and test results are available only from a secondary source.

SUBP. 3. APPLICANTS WHO ARE CERTIFIED BY AMERICAN
OCCUPATIONAL THERAPY CERTIFICATION BOARD. AN APPLICANT WHO IS
CERTIFIED BY THE AMERICAN OCCUPATIONAL THERAPY CERTIFICATION
BOARD MUST PROVIDE:

| A. VERIFIED DOCUMENTATION FROM THE AMERICAN
OCCUPATIONAL THERAPY CERTIFICATION BOARD STATING THAT THE
APPLICANT IS CERTIFIED AS AN OCCUPATIONAL THERAPIST, REGISTERED .OR
CERTIFIED OCCUPATIONAL THERAPY ASSISTANT, THE DATE CERTIFICATION
WAS GRANTED, AND THE APPLICANT’S CERTIFICATION NUMBER. THE

DOCUMENT MUST ALSO INCLUDE A STATEMENT REGARDING DISCIPLINARY
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ACTIONS. THE APPLICANT IS RESPONSIBLE FOR OBTAINING THIS

DOCUMENTATION BY SENDING A FORM PROVIDED EY THE COMMISSIONER TO

THE AMERICAN OCCUPATIONAL THERAPY CERTIFICATION BOARD.

It is necessary that all épplicants certified by the AOTCB provide documentatibn of

that fact from the AOTCB, regardless of which method the applicant is relying on to qualify
for registration, in order to determine whether the 'AOTC‘B has disciplined the applicant for
an activity that would disqualify the applicant for régistration. It is alsb necessary to obtain
this informatioﬁ on apélicant’s for registration by equivalency in order to verify that the |
applicant is certified by AOTCB and is qualified for registration. It is reasonable to require
this information because the AOTCB routinely provides this information for occupational
therapy practitioners seeking licensure, certification or registration in other states.

It is necessary that the documentation include the date the applicant was cérﬁﬁed in
order to determine whether the applicant was certified prior to the effective date of the rules
or after the effective date of the rules. It is reasonable to require this information because
persons certified after the effective date of the rules will qualify for registration by
equivalency only if the Commissioner has determined that the qualifications for AOTCB
certification are equal to or exceed the qualifications required for registration undgr the rules.

B. A WAIVER AUTHORIZING THE CbMMISSIONER TO OBTAIN
ACCESS TO THE APPLICANT’S RECORDS MAINTAINED BY THE AMERICAN
OCCUPATIONAL THERAPY CERTIFICATION BOARD. |
It is necessary for the Commissioner to be able to obtain information on the

applicant’s performance as an occupational therapy. practitioner in order to-determine whether
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the applicant should be registered within Minnesota. It is necessary that the Commissioner
have access to the records maintained by the AOTCB in order to obtain complete information
on occupational therapy practitioners certified by the AOTCB. This rule is reasonable
because it not only provides the applicant Qith notice that his or her occupaﬁonal therapy
practice may Be investigated, but also provides the Commissiqner with a means of access to
records which enable investigation of the applicant’s backgfound. |

SUBP. 4. APPLICANTS CREDENTIALED IN ANOTHER JURISDICTION.
AN APPLICANT CREDENTIALED IN ANOTHER JURISDICTION MﬁST REQUEST"
THAT THE APPROPRIATE GOVERNMENT BODY IN EACH IURISDICTION IN
WHICH THE APPLICANT HOLDS OR HELD AN OCCUPATIONAL THERAPY
CREDENTIAL SEND A LE’fl‘ER TO THE COMMISSIONER THAT VERIFIES THE
APPLICANT’S CREDENTIALS. EXCEPT AS PROVIDED IN PART 4666.0100,
REGISTRATION WILL NOT BE .ISSUED UNTIL THE COMMISSIONER RECEIVES
LETTERS VERIFYING EACH OF THE APPLICANT’S CREDENTIALS. EACH
LETTER MUST INCLUDE THE APPLICANT’S NAME, DATE OF BIRTH,
CREDENTIAL NUMBER, DATE OF ISSUANCE, A STATEMENT REGARDING
INVESTIGATIONS PENDING AND DISCIPLINARY ACTIONS TAKEN A'OR PENDING
AGAINST THE APPLICANT, CURRENT S‘TATUS OF THE CREDENTIAL, AND THE
TERMS UNDER WHICH THE CREDENTIAL WAS ISSUED. |

All applicants, including applicants for registration by reciprocity, who are
credentialed by another jurisdiction must request the appropriate government body in each

jurisdiction in which the applicant holds a credential to provide a letter verifying the
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applicant’s credential and good standing. It is necessary that (1) applicants applying for
registratioa by reciprocity and (2) applicants applying for registration under a rule part other
than registration by reciprocity, submit letters of verification from the appropriate ’
government body so that the Commissioner can maintain protection of the public health and
safety by screening for those individuals who may pose a threat to the public on the basis of
past practices in other states. The information requested (riame, date of birth, credential
number, date of issuance) is necessary so that the applicant may be correctly identified. It is
reasonable to require. that the applicant supply this information because it is most readily
available to the applicant and is not unduly burdensome.

SUBP. 5. ACTION ON APPLICATIONS FOR REGISTRATION. THE
COMMISSIONER SHALL APPROVE, APPROVE WITH CONDITIONS, OR DENY
REGISTRATION. THE COMMISSIONER SHALL ACT ON AN APPLICATION FOR
REGISTRATION ACCORDING TO ITEMS A TO C. .

A. THE COMMISSIONER SHALL DETERMINE IF THE APPLICANT
MEETS THE REQUIREMENTS FOR REGISTRATION. THE COMMISSIONER, OR
THE ADVISORY COUNCIL AT THE COMMISSIONER’S REQUEST, MAY
INVESTIGATE INFORMATION PROVIDED BY AN APPLICANT TO DETERMINE
WHETHER THE INFORMATION IS ACCURATE AND COMPLETE.

This provision is necessary to put applicants on notice that the Commissioner will
determine whether they meet the requiremeﬁts needed to register. It is reasonable to have
the Commissioner responsible for the determination because the Commissioner can use the

advisory council’s expertise regarding the issue of whether applicants meet the requirements

114




for registration.

This provision is also necessary to put applicants on notice that information supplied
in \an application for registration may be investigated by the Commissioner or advisory
councﬂ. The Commissioner has the authority to delegate the administration of reguiation
activities. See Minn. Stat. § 214.13, subd. 4 and 7. HoWever, by delegating authority the
Commissioner does not thereby give up any of her own authority. The authority of the
advisory council is only advisory pufsuant to Minnesota Statutes, section 214,13, subdivision
4. Delegation does not remove the Commissioner’s authority to make final decisions
regarding registration and regulation of an occupation. Therefore, this rule provides that
either the Commissioner or the advisory council may investigate, however, only ihe
Commissioner will determine whether the applicaht meets the requirements for registration.
The definition of "Commissioner" as set out in part 4666.0020, subpart 5, also refers to the
Commissioner’s designee. Therefore, the investigation could be performed by a staff person
acting as the Commissioner’s designee.

}It is necessary that the Commissioner have the option of investigating information
supplied on applications because it may be only by such investigation thz;t the record of an
apl;licant’s past practice and/or education and training can be verified. This éuthority is
reasonable because one of the purposes of the registration system is to strengthen consumer
protection. The exclusive use of the titles protected by the registratién sysfem should only be
given to those who rightfully deserve the privilege. The privilege of using. the protected title
should not be available to those who do not meet the minimum standards set out in these

rules. Investigation, provided by this rule, will help promote consumer protection.
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B. THE COMMISSIONER SHALL NOTIFY AN APPLICANT OF ACTION | |
‘TAKEN QN THE APPLICATION AND, IF REGISTRATION IS DENIED OR
APPROVED WITH CONDITIONS, THE GROUNDS FOR THE COMMISSIONER'S
DETERMINATION.

‘This provision is necessary to give applicants notice that they will be notified of the
action taken on their application and of the grounds for dghying registration or approving
registration with conditions. The provision gives applicants the ability to review reasons
given for denial of registration or approval of registration with conditions. This rule ﬁs
reasonable because an api)licant »who seeks to be registered would have great difﬁcuity
appealing a denial or approval with conditions without kndwing the specific grounds for the
‘Commissioner’s determination. | |

C. AN APPLICANT DENIED REGISTRATION OR GRANTED REGISTRATION (
WITH CONDITIONS MAY MAKE A WRITTEN REQUEST TO THE COMMISSIONER,
WITHIN 30 DAYS OF THE DATE OF THE COMMISSIONER’S DETERMINATION,
FOR RECONSIDERATION OF THE COMMISSIONER'S DETERMINATION.
INDIVIDUALS REQUESTING RECONSIDERATION MAY' SUBMIT INFORMATION
WHICH THE APPLICANT WA&TS CONSIDERED IN THE RECONSIDERATION.
AFTER RECONSIDERATION OF THE COMMISSIONER’S DETERMINATION TO
DENY REGISTRATION OR GRANT REGISTRATION WITH CONDITIONS, THE
COMMISSIONER SHALL DETERMINE WHETHER THE ORIGINAL
DETERMINATION SHOULD BE AFFIRMED OR MODIFIED. AN APPLICANT IS

ALLOWED NO MORE THAN ONE REQUEST IN ANY ONE BIENNIAL
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REGISTRATION PERIOD FOR RECONSIDERATION OF THE COMMISSIONER’S
DETERMINATION TO DENY REGISTRATION OR APPROVE REGISTRATION WITH
CONDITIONS.

It is necessary to put applicants on notice of their right to make a written request for
reconsideration of their application when registration has been denied or approved with
conditions. The rule is reasonable because the Commissioner’s détermination to deny
registration or approve.regvistration with conditions may be considered so consequential to
some applicantg as to warrant a request for a reconsideration.

It is also necessary to put applicants on notice that their right to make the request for
reconsideration has a time limit of 30 days from the date of the Commissioner’s
determination. Applicants must know what time limit applies to the request to be fully aware
of their rights under the registration system. The time limit of 30 days from the date of the
Commissioner’s determination is reasonable because it allows ample time for the apblicant to
consider whether to make a request for reconsideration and to prepare such a request.

It is necessary and reasonable to state in the rule that the Commissioner is required to
affirm or modify the determination to deny registration or approve registration with
conditions after reviewing the determination because the rule provides applicants with
information about the process and consequences of the review.

4666.0300 REGISTRATION RENEWAL.

SUBPART 1. RENEWAL REQUIREMENTS. TO BE ELIGIBLE FOR

REGISTRATION RENEWAL, A REGISTRANT MUST:

A. SUBMIT A COMPLETED AND SIGNED APPLICATION FOR
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REGISTRATION RENEWAL ON FORMS PROVIDED BY THE COMMISSIONER.

Itb' is necessary to require registration renewfal as ‘a method of ascgrtaining those
registrants who continue to use the protected titles, to assure that registrant information is
updated and for monitoring compliance with continuing education requirerilents. It is also
necessary to require registration rengwal in order to periodically update the person’s
registration certificate so that consumers, employers and reimbursers have current
information on whether the registrant is the subject of any disciplinary action 'or is working
under any other restrictions. Registration renewal is also necessary to obtain information |
from registrarit5 to determine whether there are grounds for denial of registration under
4666.1300, particularly items F and H, since the registrants initial registration oi" last
registration renewal. Registration renewal is a reasonable method of accomplishing these
objectives. It is necessary and reasonable to use forms provided by the Commissioner to
ensure uniformity of information received. |

B. SUBMIT THE RENEWAL FEE REQUIRED UNDER PART 4666.1200.

The renewal fee is necessary to cover the expenses incurred by the Commissioner in
administering the registration system. The legislature has determined that it is reasonable to-
require that individuals using the registration system be responsible fbr the costs of
maintaining the system. Minn. Stat. §§ 214.06, 214.13. and 16A.1285. This is
accomplished by the renewal fee.

C. SUBMIT PROOF OF HAVING MET THE CONTINUING EDUCATION

REQUIREMENT OF PART 4666.1100 ON FORMS PROVIDED BY THE

COMMISSIONER.
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It is necessary to require proof of participation‘ in continuing education activities at the
time of reagwal of registfation every two years as a means of assuring that registrants are
involved in activities that promote their continued competence. It is a reasonable
requirement because the registrant has the information and it is not unduly burdensome to
require that the registrant provide such information at the time of registration renewal.

D. SUBMIT ADDITIONAL IWOWAﬁON AS REQUESTED BY THE
COMMISSIONER TO.CLARIFY INFORMATION PRESEN‘i'ED IN THE RENEWAL
APPLICATION. THE INFORMATION MUST BE SUBMITTED WITHIN 30 DAYS
AFTER THE COMMISSIONER’S REQUEST.

This rule is necessary because the Commissioner must have adequate information to
process an application for registration renewal to determine whether a registrant is qualified
for registration renewal. It is reasonable to require that, should a registrant provide~
insufﬁcient or unclear information, the information needed to review the application for
renewal will be provided by the ‘registrant upon request from the C(;ﬁlmissioner, since
providing additional information should not be unduly burdensome. It is necessary to require
- the registrant provide the information within thirty days in order to minimize the amount of |
time necessary to review and process the application.

SUBP. 2. RENEWAL DEADLINE. EXCEPT AS PROVIDED IN SUBPART 4,
REGISTRATION MUST BE RENEWED EVERY TWO YEARS. REGISTRANTS MUST
COMPLY WITH THE FOLLOWING PROCEDURES:

This rule is necessary because 1t informs registrants of the duration of a registration

period. It is reasonable that registration renewal occur every two years in order to minimize
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the administrative cost of registration renewal.

.. A. EACH REGISTRATION CERTIFICATE MUST STATE AN
EXPIRATION DATE. AN APPLICATION FOR REGISTRATION RENEWAL MUST BE
RECEIVED BY THE DEPARTMENT OF HEALTH OR POSTMARKED AT LEAST 30
CALENDAR DAYS BEFORE THE EXPIRATION DATE. IF THE POSTMARK IS
ILLEGIBLE, THE APPLICATION WILL BE CONSIDERED TIMELY IF RECEIVED AT

LEAST 21 CALENDAR DAYS BEFORE THE EXPIRATION DATE.

IF THE COMMISSIONER CHANGES THE ‘RENEWAL SCHEDULE AND

THE EXPIRATION DATE IS LESS THAN TWO YEARS, THE FEE SHALL BE
PRORATED.

This rule is necessary to provide notice to registrants of the date by which they must

apply for a renewal of their registration to avoid a penalty fee for late renewal. It is
reasonable to fequire that the Commissioner receive the application for registration renewal
30 days before the expiration date in order that the Commissioner can process the
applications and issue renewals prior to the expiration date. It is reasonable to allow a grace
period for illegible postmarks to assure fairness té registrants while providing a definite time
beyond which applications will be considered late.

It is necessary to assure registrants that if the Commissioner finds it necessary to
change the renewal schedule and the. expiration date for registrants, the Commissioner will
prorate the fee for any registration that has an expiration date of less than two years.

B. AN APPLICATION FOR REGISTRATION RENEWAL NOT

RECEIVED WITHIN THE TIME REQUIRED UNDER ITEM A, BUT RECEIVED ON
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OR BEFORE THE EXPIRATION DATE, MUST BE ACCOMPANIED BY A LATE FEE
IN ADDITION TO THE RENEWAL FEE SPECIFIED BY PART 4666.1200.

The late fee is necessary to cover the extra costs incurred by the Commissioner in
expediting registration renewal for a registrant who applies for renewal after the renewal
deadline. It is reasonable that a registrant, who submits an application for renewal after the
renewal deadline set out in item A, be required to pay this fee, since registrants are
responsible for submitting timely renewal applications. In addition, it may reasonably act as
an incentive for registrants to renew in a timely manner. |

C. REGISTRATION RENEWALS RECEIVED AFTER THE EXPIRATION
DATE WILL NOT BE ACCEPTEb AND PERSONS SEEKING REGISTERED STATUS
MUST COMPLY WITH THE REQUIREMENTS OF PART 4666.0400.

This rule part is necessary to put registrants on notice as to the consequences for
fa.ilufe to renew registration on or before the expiration date. It is necessary to requir.e
persons use the registration procedure described in part 4666.0400 in order to determine
whether the person has engaged in any activity in violation of parts 4666.0010 to 4666.1400
and whether there are grounds for denial of registration. For example, the Commissioner
may deny registration to a person. who uses a protected title after their registration has
lﬁpsed. See part 4666.1300, Subpart 1, item E and part '466,6.0030, subpart 1. Itis
reasonable to make this determination in order to enforce the requirements of the registration
rules.

It is also necéssary to require that persons use the registration procedﬁre described in

part 4666.0400 in order to impose differing renewal requirements, depending on the period
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of lapse. The necessity and reasonableness of those requirements are stated in part
4666.0400. |
SUEP. 3. REGISTRATION RENEWAL NOTICE. AT LEAST 60 CALENDAR
DAYS BEFORE THE EXPIRATION DATE IN SUBPART 2, THE COMMISSIONER
SHALL MAIL A RENEWAL NOTICE TO THE REGISTRANT'S LAST KNOWN
ADDRESS ON FILE WITH THE COMMISSIONER. THE NOTICE MUST INCLUDE
AN APPLICATION FOR REGISTRATION RENEWAL AND NOTICE OF FEES
REQUIRED FOR RENEWAL. THE REGISTRANT’S FAILURE TO RECEIVE NOTICE
DOES NOT RELIEVE THE REGISTRANT OF THE OBLIGATION TO MEET THE
RENEWAL DEADLINE AND OTHER REQUIREMENTS FOR REGISTRATION
RENEWAL. |
This provision is necessary- to provide notice to registrants regarding reneWal
procedures. It is reasonable to require that the Commissioner make a gdod faith effort to
provide notice to registrants of the registration renewal deadline an-d procedures since this
would not be overly bu‘rdensome for the Commissioner. However, it is also reasonable to
expec’t that a registrant would be aware of the renewal deadline, take responsibility for
maintaining his or her registration status and comply with the registration deadline in the
event that notice is not received from the Commissioner, because the Commissioner cannot
guarantee that the renewal notice will in fact be received by each registrant.
SUBP. 4. RENEWAL OF PROVISIONAL REGISTRATION. PROVISIONAL
REGISTRATION MUST BE RENEWED ANNUALLY. PROVISIONAL REGISTRANTS

MUST COMPLY WITH ALL REQUIREMENTS OF THIS PART EXCEPT SUBPART 1,
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ITEMS B AND C. IN ADDITION, PROVISIONAL REGISTRANTS MUST SUBMIT

' THE FEE FOR RENEWAL OF PROVISIONAL REGISTRATION REQUIRED BY PART
4666.1200. © A PROVISIONAL REGISTRATION WILL NO'f BE RENEWED FOR ANY
PERIOD OF TIME BEYOND THE EXPIRATION OF THE THREE-YEAR
PROVISIONAL REGISTRATION PERIOD.

This rule is necessary because it informs provisional registrants of the duration of a
registration period and the requirements for renewal of provisional registration. It is
reasonable to require thét registrants with a provisional'registraﬁon renew their registratibn

- every year in order for the Commissioner to monitor the activities of these 'per'sons who have
not yet fully demonstrated their qualifications. It is reasonable to require a sehérate renewal
fee for provisional registrants because the fee must be calculated on an annual basis rather
than the biennial registration period. In addition, the legislature has determined that
registration systems will be fee supported, Minnesota Statutes, sections 214,06, 214.13 and
16A.1285, and there are additional administrative costs when reviewing and‘pro‘cessing

provisional registration renewals, and these costs should be born by the provisional

registrants.

4666.0400 RENEWAL OF REGISTRATION; AFTER EXPIRATION DATE.
In order to appreciate the necessity aqd reasbnableness of this rule part it may be
helpful to have an overview of the requirements for registration renewal. The proposed rules
- require registration rene\n{al every two years. The consequences for failure to renew depend
on the amount of time that passes before an appliéation for registrétion renewal is received

by the Commissioner. If the registrant renews within thirty days of the renewal deadline he
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or she must pay a renewal fee, a late fee and must meet the two year continuing education
requirement. If the registrant applies for renewal within four years after the expiration date,
the applicant for registration must pay a renewal fee, a late fee and must provide proof of
having met the continuing education requirements since the registrant’s initial registration or
last renewal. If the period of lapse is four years or more, the registrant must pay the
renewal fee and the late fee, must provide proof of having. met the continuing education
requirements fof the most recently completed two year cycle and must fulfiﬂ the re-entry
requirerﬁent. | .The proposed rules include language to provide notice that the Commissioner

may deny registration or discipline any pérson who continues to use the registered titles after
theif registration has expired.

SUBPART 1. REMOVAL OF NAME FROM LIST. THE NAMES OF
REGISTRANTS WHO DO NOT COMPLY WITH THE REGISTRATION RENEWAL
REQUIREMENTS OF PART 4666.0300 ON OR BEFORE THE EXPIRATION DATE
SHALL BE REMOVED FROM THE LIST OF INDIVIDUALS AUTHORIZED TO USE
THE PROTECTED TITLES IN PART 4666.0030 AND THE REGISTRANTS MUST
COMPLY WITH THE REQUIREMENTS OF THIS PART IN ORDER TO REGAIN

'REGISTERED STATUS. | |

This rule part is necessary in order to inform registrants of the consequences for
failure to renew registration and the process to become registered foliowing lapse of '
registration. It is reasonable to remove an individual’s name froh the list of persons
authorized to use the protected titles, if vthat individual does not renew their registration on or

before the expiration date, because only persons who are currently registered are entitled to
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use the protected titles. |

SUBP. 2. REGISTRATION RENEWAL AFTER REGISTRATION
EXPIRATION DATE. EXCEPT AS PROVIDED IN SUBPART 4, AN INDIVIDUAL
WHOSE APPLICATION FOR REGISTRATION RENEWAL IS RECEIVED AFTER THE
REGISTRATION EXPIRATION DATE MUST SUBMIT THE FOLLOWING:

This subpart is necessary in order to inform registfants of the requirements for
registration renewal within four years after the registration expiration date. Generally, the
requirements are reasonable because they attempt to be receptive to the needs of registrants
while not sacrificing any of the progections afforded by the registration system. For
exainple, a person who is not using the protected titles and is not representing that they are
registered could let their registration lapse for up to four years without being subject to the
re-entry requirement of subpart 3. However, these persoﬁs would need to pay the
appropriate fees and demonstrate compliance with the continuing education requirements at
the time they apply for registration following lapse.

A. A COMPLETED AND SIGNED APPLICATION FOR REGISTRATION
FOLLOWING LAPSE IN REGISTERED STATUS ON FORMS PROVIDED BY THE
COMMISSIONER;

It is necessary to require that applicants for registration after lapse provide the
Commissioner with current information for the registratidn system records. It is alSo
necessary to obtain information from registrants to determine whether thére are grounds for
denial of registration under part 4666.0030 or part 4666.1300, particularly items F and H,

since the registrants initial registration or last registration renewal. Requiring that applicants
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provide this information at the time they apply for registration following lapse is a reasonable |
‘method of accomplishing these objectives. |

B. THE RENEWAL FEE AND THE LATE FEE REQUIRED UNDER

PART 4666.1200;

| The l‘«;te fee is necessary to cover the extra éosts incurfed by the Commissioner in »
processing an application for registration after the registraﬁo_n has lapsed. For example, the
Commissioner will nwd to review, and possibly investigate the information provided on the
application in order to make a determination as to whether the applicant has engaged in any
activity during the period of lapse that would disqualify the applicant for regismﬁon. It is
reasonable to use a late fee to assess these costs solely on persons applying for registration
following lapse, rather than increase the general registration and registration renewal fee,
thereby assessing the costs against all registrants.

It is necessary that applicants for registration after lapse pay the renewal fee for the
current two year period in order to cover the costs incurred by the:Commissioner in
administering the registration system. The legislature has determined that it is reasonable to
require that registrants be responsible for the costs of maintaining the system. Minn. Stat.
§§ 214.06, 214.13 and 16A.1285. This is accomplished by the renewal 'fee.

C. PROOF OF HAVING MET THE CONTINUING EDUCATION
REQUIREMENTS SINCE THE INDIVIDUAL'S INITIAL REGISTRATION OR LAST
REGISTRATION RENEWAL; AND

It is necessary that applicants for registration after lapse submit proof that they have

met the continuing education requirements of the rules as a means of assuring that registrants
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are involved in activities that promote their continued competence. It is a reasonable
requirement because all registrants must meet this requirément at the time of registration
renewal. If proof of continuing education activities was not required of persons applying for
registration following lapse of registration of less than four years, registrants may be |
encouraged to allow their registratioh to lapse in order to avoid the continuing education
reqﬁirement of the registration rules.
D. ADDITIONAL INFORMATION AS REQUESTED BY THE
COMMISSIONER TO CLARIFY INFORMATION IN THE APPLICATION, INCLUDING
INFORMATION TO DETERMINE WHETHER THE INDIVIDUAL HAS ENGAGED IN
CONDUCT WARRANTING DISCIPLINARY ACTION AS SET FORTH IN PART
4666.1300. THE INFORMATION MUST BE SUBMITTED WITHIN 30 DAYS AFTER
THE COMMISSIONER’S REQUEST.

| This rule is necessary because the Commissioner must have adequate information to
determine whether an applicant is qualified for registration. It is reasonable to expect that,
should an applicant provide insufficient or unclear information, the information needed to
review the application will be provided by the applicant upon request from the
Commissioner, since providing additional information should not be unduly burdensome. It
is necessary to require the regismt provide the information within thirty days in order to
minimize the amount of time necessary to review and process the application.

SUBP. 3. REGISTRATION RENEWAL FOUR YEARS OR MORE AFTER

THE REGISTRATION EXPIRATION DATE. EXCEPT AS PROVIDED IN SUBPART

4, AN INDIVIDUAL WHO SUBMITTED A REGISTRATION RENEWAL FOUR YEARS
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OR MORE AFTER THE REGISTRATION EXPIRATION DATE MUST SUBMIT THE
FOLLOWING: - .

This subpart is necessary in order to inform registrants of tﬁe requirements for
registration renewal four years or more after the registration expiration date. The

reasonableness of each requirement is provided below.

A. A COMPLETED AND SIGNED APPLICATION FOR REGISTRATION

FOLLOWING LAPSE IN REGISTERED STATUS ON FORMS PROVIDED BY THE

- COMMISSIONER;

It is necessary to require that applicants for registration after lapse provide the
| Commissioner with current information for the registration system records. It is also
. necessary to obtain information from registrants to determine whether there are grounds for
denial of registration under part 4666.0030 or part 4666.1300, particularly items F and H,
since the registrants initial registration or last registration renewal. Requiring lthat applicants
provide this information at the time they apply for registration following lapse is a reasonable
method of accomplishing these objectives.

B. THE RENEWAL FEE AND THE LATE FEE REQUIRED UNDER
PART 4666.1200;

The late fee is necessary to cover the extra costs incurred by the Commissioner in
processing an application for registrétion after the registration has lapsed. For example, the
Commissioner will need to review, and possibly investigate the information provided on the
application in order to-make a determination as to whether the applicént has engaged in any

activity during the period of lapse that would disqualify the applicant for registration. It is
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reasonable to use a late fee to assess these costs solely on persons applying for registration
following lapse, rather than increase the general régistration and registration renewal fee, .
thereby assessing the costs agairist all registrants. |

It is neceséary that applicants for registration after lapse pay the renewal fee for the
current two year period in order to cover the costs incurred by the Commissioner in
administering the registration system. The legislature has determined that it is reasonable to
require that registrants be responsible for the costs of administering the system. Minn. Stat.
§§ 214.06, 214.13 and 16A.1285. This is accomplished by the renewal fee. C.-

C. PROOF OF HAVING MET THE CONTINUING EDUCATION
REQUIREMENT FOR THE MOST RECENTLY COMPLETED TWO-YEAR
CONTINUING EDUCATION CYCLE. IN ADDITION, AT THE TIME OF THE NEXT
REGISTRATION RENEWAL, THE REGISTRANT MUST‘SUBM‘IT PROOF OF HAVING
MET THE CONTINUING EDUCATION REQUIREMENT, WHICH SHALL BE
PRORATED BASED ON THE NUMBER OF MONTHS REGISTéﬁED DURING THE
BIENNIAL REGISTRATION PERIOD;

- It is necessary that applicants for registration after lapse submit proof that they have
met the continuing education requirements of the rules as a means of assuring that registrants
are involved in activities that promote their contiﬁued competence. It is a‘ reasonable
requirement because all registrants must meet this requirement at the time of registration
renewal. Persons whose registration has lapsed four years or more need only meet the |
continuing education requirement for the most recently completed two year continuing

education cycle (24 contact hours for occupational therapist and 18 contact hours for
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occupational therapy assistant), whereas persons Qhose registration has lapsed less than four
years must meet the continling education requirement for the entire period since the
individual’s initial registration or last registration renewal (maximum of 72 contact hours for
occupational theraﬁists and a maximum of 54 contact hours for occupational therapy
assistants). It is reasonable to require less conﬁnuing education contact hours for persons in
the former group because they alone are subject to the addiﬁonal requirement of item D.

D. PROOF OF SUCCESSFUL COMPLE'I'ION OF ONE OF THE
FOLLOWING: - |

(1) VERIFIED DOCUMENTATION OF 160 HOURS OF

SUPERVISED PRACTICE APPROVED BY 'I'HE COMMISSIONER. TO PARTICIPATE
IN A SUPERVISED PRACTICE, THE APPLICANT SHALL OBTAIN LIMITED
REGISTRATION. TO APPLY FOR LIMITED REGISTRATION, THE APPLICANT |
SHALL SUBMIT THE COMPLETED ‘LIMITED REGISTRATION APPLICATION, FEES,
AND AGREEMENT FOR SUPERVISION OF AN OCCUPATIONAL THERAPIST OR
OCCUPATIONAL THERAPY ASSISTANT PRACTICING UNDER LIMITED
REGISTRATION SIGNED BY THE SUPERVISING THﬁRAPIST AND THE
APPLICANT. THE SUPERVISING OCCUPATIONAL THERAPIST SHALL STATE THE
PROPOSED LEVEL OF SUPERVISION ON THE SUPERVISION AGREEMENT FORM

PROVIDED BY THE COMMISSIONER. AT A MINIMUM, A SUPERVISING

OCCUPATIONAL THERAPIST SHALL:
(a) BE ON THE PREMISES AT ALL TIMES THAT THE

PERSON PRACTICING UNDER LIMITED REGISTRATION IS WORKING;
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(b) BE IN THE ROOM TEN PERCENT OF THE HOURS
WORKED EACH WEEK BY THE PERSON PRACTICING UNDER PROVISIONAL

REGISTRATION; AND
(c) PROVIDE DAILY FACE-TO-FACE COLLABORATION

FOR THE PURPOSE OF OBSERVING SERVICE COMPETENCY OF THE
OCCUPATIONAL THERAPIST OR OCCUPATIONAL THERAPY ASSISTANT,
DISCUSSING TREATMENT PROCEDURES AND EACH CLIENT’S RESPONSE TO
TREATMENT, AND REVIEWING AND MODIFYING, AS NECESSARY, EACH
TREATMENT PLAN. THE COMMISSIONER MAY REQUIRE ADDITIONAL
SUPERVISION THAN THE SUPERVISION PROPOSED IN THE SUPERVISION
AGREEMENT. THE SUPERVISING THERAPIST SHALL DOCUMENT THE
SUPERVISION PROVIDED. THE OCCUPATIONAL THERAPIST PARTICIPATING IN
A SUPERVISED PRACTICE IS RESPONSIBLE FOR OBTAINING THE SUPERVISION
REQUIRED UNDER THIS SUBITEM AND MUST COMPLY WITH THE
COMMISSIONER’S REQUIREMENTS FOR SUPERVISION DURING THE ENTIRE 160
HOURS OF SUPERVISED PRACTICE. THE SUPERVISED PRACTICE MUST BE
COMPLETED IN TWO MONTHS AND MAY BE COMPLETED AT THE APPLICANT’S
PLACE OF WORK;

It is necessary that an individual who has allowed his or her registration to lapse for
four years or more to demonstrate that he or she remains qualified for registration. A
supervised practice is one method of demonstrating qualification for registration. The

proposed supervised practice is reasonable because it is based on requirements for other
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occupations in the state of Minnesota and for occupational therapists in other states. The
physical therapy statute and rules require that all renewal applic#nts who have fldt practiced
the equivalent of eight full weeks during the past five years either re-take the physical |
therapy examination or complete no less than eight weeks of council approved clinical
experience. Minn. R. 5601.1700 (1993).

The speech-language pathologist and‘audiolog.ist registration rules require persons
whose registered status has lapsed for more than three years to complete a nine-month
supervised clinical expeﬁenw and receive a qualifying score on the naﬁonal examination in
order to qualify for registration. Minn. R. 4750.0090 (1991). |

Persons applying for renewal of a nurse;licénse following a lapse in their license of
one day or more must show proof of acceptable nursing practice in the two years
‘immediately preceding receipt of the application for renewal. Persons Wﬁo do not fneet the
practice }equirements must take a refresher course that includes both theory and clinical
experience components. Minn. R. 6310.3100 (1993).

Virginia’s occupational therapy credentialing regulations require that all persons (new
applicants, renewal applicants, and persons whose certification has lapsed) who have nbt |
practiced occupational therapy for a period of six years serve a board approved supervised
practice of 160 hours to be completed in two consecutive ~months. Va. Regs. Reg. 465-08-
01, § 2.4 (199)).

The supervised practice in the proposed rules is also reasonable because the 160 hours
may be completed at the applicant’s place of work, and thus, in many employment settings,

there will be no delay in the therapists re-entry into the work force.
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(2) SUBMIT VERIFIED DOCUMENTATION OF HAVING
ACHIEVED A QUALIFYING SCORE ON THE CREDENTIALING EXAMINATION FOR
OCCUPATIONAL THERAPISTS OR THE CREDENTIALING EXAMINATION FOR
OCCUPATIONAL THERAPY ASSISTANTS ADMINISTERED WITHIN THE PAST
YEAR; OR | |
| It is necessary for an individual who has allowed ﬁis or her regist;ation to lapse for

more than four years to demonstrate that he or she remains qualified for registration.
Achieving a qualifying score on an examination within the past jn:ar is one method of
demonstrating qualifications to be registered. .This requirement is r&sonable; because
achievement of a qualifying score on a credentiéling examination is an accepted method for
assessing whether an individual has the knowledge and skills in a given occupation. The
registration rules for speech-language pathologists and audiologists and the ‘registzation rules
for respiratory care practitioners accept a passing score oﬁ a credentialing examination as oné
method of re-entry into the registration system following an extendéd lapse of registration.

| (3) SUBMIT DOCUMENTATION OF H;AVING COMPLETED A
COMBINATION OF OCCUPATIONAL THERAPY COURSES OR AN OCCUPATIONAL
THERAPY REFRESHER PROGRAM THAT CONTAINS BOTH A THEORETICAL AND
CLINICAL COMPONENT APPROVED BY THE COMMISSIONER. ONLY COURSES
COMPLBTED WITHIN ONE YEAR PRECEDING THE DATE OF THE APPLICATION
OR ONE YEAR AFTER THE DATE OF THE A15PLICATION WILL QUALIFY FOR

APPROVAL; AND

- It is necessary for an individual who has allowed his or her registraﬁon to lapse for
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more than four years to demonstrate that he or she remains qualified for registration.
Occupational therapy courses approved by the Commissioner is éne means of assuring
continuing competency and qualification for registration. The proposed rule is reasonable
because it allows applicants the opportunity to propose to the Commissioner a course or
combination of coufses that meet the requirements specified. The group of occupational
therapy practitioners that consulted with Department staff in the develbpment of the rules
suggested that applicants for registration as occupational therapists could complete the
occupatiénal therapy ’reflv'esher program that is offered each summer at the University of
Minnesota. Another option, available to applicants for registration as either an occupational
therapist or an occupational therapy assistant, is to propose a combination of courses that -
offer both the theoretical and clinica_l components that are necessary to meet the requirements
of the rule. These courses are available from most, if not all, the accredited occupational
‘therapy training programs. The accredited traininé programs for occupational therapists are
locaied at the University of Minnesota and the College of St. 'Catheﬂﬁe. The accredited
programs for occupational ‘therapy assistants are located at Duluth Technical' College, Anoka
Technical College, Austin Conimunity College, and in Minneapolis at St. Mary’s Campus of
.the College of St. Catherine. |

E. ADDITIONAL INFORMATION AS REQUESTED BY THE
COMMISSIONER TO CLARIFY INFORMATION IN THE APPLICATION, INCLUDING
INFORMATION TO DETERMINE WHETHER THE APPLICANT HAS ENGAGED IN
CONDUCT WARRANTING DISCIPLINARY ACTION AS SET FORTH IN PART

4666.1300. THE INFORMATION MUST BE SUBMITTED WITHIN 30 DAYS AFTER
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THE COMMISSIONER’S REQUEST.

This rule is necessary because the Commissioner must have adequate information to
determine whether an applicant is qualified for registration. It is reasonable to expect that,
should an applicant provide insufficient or unclear information, the information needed to
review the application will be provided by the applicant upon request from the
Commissioner, since providing additional information should not be unduly burdensome. It
is necessary to require the registrant provide tﬁe information within thirty days in order to
minimize the amount of time necesSary to review and process the application.

SUBPART 4. REGISTRATION AFTER LAPSE OF PROVISIONAL
REGISTRATION. PERMISSION TO TAKE THE CERTIFICATION EXAMIN ATION
FOR AN INDIVIDUAL WHOSE PROVISIONAL REGISTRATION HAS LAPSED MORE
THAN 30 DAYS IS REVOKED. IN ORDER TO QUALIFY TO TAKE THE |
CERTIFICATION EXAMINATION, AN IND:IVIDUAL WHOSE PROVISIONAL
REGISTRATION HAS LAPSED MUST COMPLY WITH PART 4666.0060, SUBPART 3,
OR 4666.0070, SUBPART 3. | |

It is necessary to inform registrants who allow their pfovisionai registration to lapse
of the consequences for failure to renew provisional registration and the requirements for
renewal of provisional fegistration. It is reasonable to allow a person to re-qualify to take
the certification examination once provisional registration has been renewed. It is necessary
A tolinform provisional registrants that the time specified in the rules to take the examination
and pass the examination will not be extended beyond the three year provisional registration

period specified in 4666.0060 subpart 3, A. and 4666.0070 subpart 3, A. The necessity and
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reasonableness of the three year limit on the provisional registration period is stated in part
4666.0060 subpart 3, item A and 4666.0070 subpart 3, item A.
4666.0500 CHANGE OF ADDRESS

A REGISTRANT WHO CHANGES ADDRESSES MUST INFORM THE
COMMISSIONER, IN WRITING, OF THE CHANGE OF ADDRESS WITHIN 30 DAYS.
ALL NOTICES OR OTHER CORRESPONDENCE MAILED TO OR SERVED ON A '
" REGISTRANT BY THE COMMISSIONER AT THE REGISTRANT’S ADDRESS ON
FILE WITH THE COMMISSIONER SHALL BE CONSIDERED AS HAVING BEEN |
RECEIVED BY THE REE]ISTRANT. | |

Itis necessafy for registrants to keep the Commissioner informed of their current
address because the Commigsioner needs to know where to contact the registrant with any
notices. In addition, at the time of registration renewal or should any disciplinary matter
- arise, the Commissioner needs to know the location of the registrant for purposés of
notification and for obtaining information from the registrant. However, it is reasonable to
expect that a registrant will keep the Commissioner informed of any address changes and for
the Commissioner to assume that materials mailed to the registrant’s address on file are
received by the registrant. This provision is alsé reasonable because it does not place an
undue burden on registrants. |
4666.0600 DELEGATION OF DUTIES; ASSIGNMENT OF TASKS.

THE OCCUPATIONAL THERAPIST IS RESPONSIBLE FOR ALL DUTIES
DELEGATED TO THE OCCUPATIONAL THERAPY ASSISTANT OR TASKS

ASSIGNED TO DIRECT SERVICE PERSONNEL. THE OCCUPATIONAL THERAPIST
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* MAY DELEGATE TO AN OCCUPATIONAL THERAPY ASSISTANT THOSE
PORTIONS OF A CLIENT'S EVALUATION, REEVALUATION, AND TREATMENT
THAT, ACCORDING TO PREVAILING PRACTICE STANDARDS OF THE AMERICAN
OCCUPATIONAL THERAPY ASSOCIATION, CAN BE PERFORMED BY AN
OCCUPATIONAL THERAPY ASSISTANT. THE OCCUPATIONAL THERAPIST MAY
NOT DELEGATE PORTIONS OF AN EVALUATION OR REEVALUATION OF A
PERSON WHOSE CONDITION IS CHANGING RAPIDLY. DELEGATION OF DUTIES
RELATED TO THE USE OF PHYSICAL AGENT MODALITIES TO .OCCUPATIONAL‘
THERAPY ASSISTANTS IS GOVERNED BY PART 4666. 1000, SUBPART 9.
I. Necessity and Reasonableness of Delegation

The proposed rule part is necessary in order to assure that occupational therapists
provide adequate supervision to persons assisting the dccupational therapist in providing
occupational therapy services. A primary function of the registration rules is to provide
standards of care that may be used to protect the client from inappropriate or negligent care.
In order to achieve this goal, it is necessary and reasonable to have standards in order to
hold the therapist accountable when he or she delegates or assigns occupational therapy
services or tasks related to occupational therapy services. vThe rule part is also reasonable -
because it is based on the physical therapist registration rules. Minn. R. 5601.1400 -.1600
(1991).

Medical assistance requires that the occupational therapist is "on the premises not less

than every sixth treatment session of each recipient when treatment is provided by an
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occupational therapy assistant.” Minn. R. 9505.0390 subpart 1, item B and subpart 2, item
B (Supp. 1992). If the therapist is on the premises at the time the occupational therapy
assistant provides services, medical assistance will reimburse at 100% for services provided
by the occupational therapy assistant. 1992 Minn. Laws Chapter 513, Art. §. If the
occupational theral‘)ist is not on ihe premises at the time the séwices are provided, the
occupational therapy assistant is reimbursed at 65% of the occupational therapist rate. Id.
The Medicare conditibns of parﬁcipaﬁon do not specify the qualifications or level of
supervisibn required for occupational therapy assistants working in hospitals. As discussed
earlier, the conditions of participation for hospitals require that occupational therapy services
"must be provided by staff who meet the qualiﬁcétions specified by the medical staff,
consistent with state law." 42 C.F.R. §482.56 (1991). The conditions of participation
require only that the hospital employ a supervisor of rehabilitation services who must have
the "knowledge, experience, and capabilities to properly supervise and administer the
services." 42 C.F.R. §482.56 ( 1991). The JCAHO also relies on statevlaw to determine
both. the qualifications for occupaﬁonal therapy assistant and the supervision required. |
Telephone conversation with Ed Stevens, JCAHO (October 30, 1992). Thus, there are no
requirements for the level of supervision necessary for persons providing occupational
therapy services in hospitals under the medicare conditions of participation and vunder
JCAHO accreditation standards. In fact, in the absence of state law, there are no
qualifications required for an occupétional therapy assistant working in a hospital in
Minnesota and therefore an occupational therapist could delegate occupétional therapy to an

aide or other employee. The medicare conditions of participation and the JCAHO standards
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do not provide guidancé for the supervision of these persons either.

The Minnesota Department of Education reimburses for services provided by a -
certified occupational therapy assistant at the same level as for services proQided by an
~ occupational therapist if the occupational therapy assistant is under the supervision of an
occupational therapist. Telephone conversation with Bob_Fisher, Minnesota Department of |
Education, Information and Technology Section (October 28; 1992). | The Department of
Education does not specify the level of supervision required for services provided by |
occupational therapy assistants. Id. |

This rule part on delegation of duties and a'ssigninent of tasks, and the following rule
part on supervision of occupational therapy assistants was developed with the assistance of
the group of occupational thei'apy practitioners that consulted with department staff on the
development of the proposed rules. The proposed rule part is substantially the sarﬁe as the
rule part developed in collaﬁoratiOn with the practitioners. |

II._Necessity and Reasonableness of Specific Provisions.

A. Delegation of Duties. -

It is necessary that the rules identify who may conduct evaluations and who may carry
out the occupational therapist’s treatment plan in order to assure the public that occupational
therapists use qualified persons to provide occupational fherapy services. Thu;, the word
delegate, as defined in the proposed rules at part 4666.0020 subpart 10, is used to authorize
occupational therapy assistants to perform certain evaluation and treatment procedures with a
degree of independence reserved for tﬁem. Qg_mpgg '_part 4666.0020, subpart 10 with part

4666.0020, subpart 3. It is reasonable to allow an 'occdpational therapist to delegate certain
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evaluation and treatment procedures to an occupational therapy assistant because (1) these

~ persons hawe met the minimum entx;y qualifications required by the proposed rules and
therefore are trained to perform the procedures and (2) these persons are subject to the
supervision requirements of part 4666.0700 and the disciplinary provisions of part
4666.1300. It is also reasonable to allow occupational therapists to delegate these functions
because occupational therapy assistants are skilled in providing these services, and utilizing
their skills will help contain the cost of occupatioﬁal therapy services and make occupational
therapy service more accessible to a greater number of people.

It is reasonable to use the prevailing professional standards of the American
Occupational Therapy Association (AOTA) to identify evaluation and -ﬁeatment prqcedures
that can be delegated to an occupational therapy assistant becausé these standards reflect thev
professional relationship that training programs anticipate will exist between.the occupational
therapist and the occupational therapy assistant, at the entry, intermediate, and high-
proficiency level. S_g American Occupational Therapy Assoéiation, Inc., Qccupational
Therapy Roles, 4-14, (1994) (Attachment E); American Occupational Therapy Association,
Inc., Guide for ngrvisigh of Occupational Therapy Personnel (1994) (Attachment F). The
standards establish the appropriate role for occupational therapy assistants based on the
"experience, education and pi'actice skills" of individual practitioners. Qccupational Therapy
Roles at 12. These documents are widely distributed by the AOTA and the accredited
training programs. .

It is reasonable to adopt the AOTA'’s prevailing standards because the profession of

occupational therapy is not static; the standards for delegating evaluation and treatment

140




procedures are refined on an ongoing basis. It is necessary to use the Association’s

prevailing practice standards in order to eliminate the cost of amending the rules each time

" new practice standards are adopted.

B. Assignment of Tasks.

The language authorizing assignment of tasks was not included when a draft outline of

the rules were distributed for informal comment. In the absence of such a provision, the
Commissioner received two valuable comments. Staff of Legal Advocacy for Persons with
Developmental Disabilities expressed concern over the fact that the language requiring

occupational therapists to delegate occupational therapy only to occupational therapy

assistants would prohibit occupational therapists from training direct service staff in methods |

to "integrate treatment procedures into functional activities which occur throughout the
~person’s normal daily routine.” See Letter from Luther A. Granqixist to Michelle Strangis
(June 1, 1992) (Attachment N). Paula Long, Chairperson 6f the Therapeutic Recreation
Section of the Minnesota Recreation and Park Association also statea this concern. Ms. |
Long was concerned that occupational therapists would be prevented from training direct
service staff to perform certain rouﬁne tasks that were part of the occupational therapy
~ program. Ms. Long stated ‘that it is essential that this relationship continue in order for
clients to realize the benefits of frequent repetition of these activities. Telephone
conversations between Minnesota Debartment of Health staff and Paula Long, May 12, 1992
and August 10, 1992.
| It was necessary to add this language in order to provide occupational therapists with

the authority to train direct service staff who are working with client’s during daily living
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activities. The proposed rulg allows occupational therapists to train direct service staff in
- skills that can be used to facilitate daily living activities such as. feeding, positioning and ‘
ambulation.

It is important to remember that the registration rules govern only the conduct of
registered persons (and unregistered persons who use the protected titles and thus are in
violation of the registmtioxi rules). Thus, the regis&aﬁon bfules do not regulate the conduct of
direct service staff and do not prohibit direct service staff from providing occupational
therapy services. The' régistration rules regulate the conduct of the occupational therapist and
require thét if an occupational therapist assigns tasks that are part of an occupational therapy
tratment’p.lan, the occupational theraf:ist must assign tasks consistent with the requirements
of this part.

Although the occupational therapy practitioners registration rules do not reéulate the
conduct of diréct service staff, other regulations, such as the home care licensure rules,
regulate the services that can be provided by direct service vstaff. Those rules must be
complied with separately.

4666.0700 SUPERVISION OF OCCUPATIONAL THERAPY ASSISTANTS.

SUBPART 1. APPLICABILITY. IF THE PROFESSIONAL STANDARDS
IDENTIFIED IN PART 4666.0600 PERMIT AN 0CCU§ATIONAL THERAPIST TO
DELEGATE AN EVALUATION, REEVALUATION, OR TREATMENT PROCEDURE,
THE OCCUPATIONAL THERAPIST MUST PROVIDE SUPERVISION CONSISTENT
WITH THIS PART. SUI;ERVISION OF OCCUPATIONAL THERAPY ASSISTANTS

USING PHYSICAL AGENT MODALITIES IS GOVERNED BY PART 4666.1000,
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SUBPART 9.
SUBPART 2. EVALUATIONS. THE OCCUPATIONAL THERAPIST SHALL

DETERMINE THE FREQUENCY OF EVALUATIONS AND REEVALUATIONS FOR
EACH CLIENT. THE OCCUPATIONAL THERAPY ASSISTANT SHALL INFORM THE
OCCUPATIONAL THERAPIST OF THE NEED FOR MORE FREQUENT
REEVALUATION IF INDICATED BY THE CLIENT'S CONDITION OR RESPONSE TO
TREATMENT. BEFORE DELEGATING A PORTION OF A CLIENT'S EVALUATION
PURSUANT TO PART 4666.0600, THE OCCUPATIONAL THERAPIST SHALL
ASSURE THE SERVICE COMPETENCY OF THE OCCUPATIONAL THERAPY
ASSISTANT IN PERFORMING THE EVALUATION PROCEDURE AND SHALL
PROVIDE SUPERVISION CONSISTENT WITH THE CONDITION OF THE PATIENT
OR CLIENT AND THE COMPLEXITY OF THE EVALUATION PROCEDURE.
SUBPART 3. TREATMENT.

A. GENERAL PRINCIPLES. THE OCCUPATIONAL THERAPIST
SHALL DETERMINE THE FREQUENCY AND MANNER OF SUPERVISION OF AN
OCCUPATIONAL THERAPY ASSISTANT PERFORMING TREATMENT PROCEDURES
DELEGATED PURSUANT TO PART 4666.0600, BASED ON THE CONDITION OF
THE PATIENT OR CLIENT, THE COMPLEXITY OF THE TREATMENT
PROCEDURE, AND THE PROFICIENCIES OF THE OCCUPATIONAL THERAPY
ASSISTANT. |

B. MINIMUM REQUIREMENTS. FACE-TO-FACE COLLABORATION

BETWEEN THE OCCUPATIONAL THERAPIST AND THE OCCUPATIONAL
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THERAPY ASSISTANT SHALL OCCUR, AT A MINIMUM, EVERY TWO WEEKS
DURING WHICH TIME THE OCCUPATIONAL THERAPIST IS RESPONSIBLE FOR:
(1) PLANNING AND DOCUMENTING AN INITIAL TREATMENT

PLAN AND DISCHARGE FROM TREATMENT;

(2) REVIEWING TREATMENT GOALS, THERAPY PROGRAMS,
AND CLIENT PROGRESS; | |

(3) SUPERVISING CHANGES IN THE TREATMENT PLAN; -

(4) CONDUCTING OR OBSERVING TREATMENT PROCEDURES
FOR SELECTED CLIENTS AND DOCUMENTING APPROPRIATENESS OF
TREATMENT PROCEDURES. CLIENTS WILL BE SELECTED BASED ON THE
OCCUPATIONAL THERAPY SERVICES PROVIDED TO THE CLIENT AND THE
ROLE OF THE OCCUPATIONAL THERAPIST AND THE OCCUPATIONAL THERAPY

ASSISTANT IN THOSE SERVICES; AND

(5) ASSURING THE SERVICE COMPETENCY OF THE
OCCUPATIONAL THERAPY ASSISTANT IN PERFORMING DELEGATED
TREATMENT PROCEDURES.

C. ADDITIONAL SUPERVISION REQUIRED. FACE-TO-FACE
COLLABORATION MUST OCCUR MORE FREQUENTLY THAN EVERY TWO
WEEKS IF NECESSARY TO MEET THE REQUIREMENTS OF ITEM A OR B.

D. DOCUMENTATION REQUIRED. THE OCCUPATIONAL

THERAPIST SHALL DOCUMENT COMPLIANCE WITH THIS SUBPART IN THE
CLIENT’S FILE OR CHART.
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The Commissioner is authorized to require supervision as part of the regulation of
human service occupations. Minn. Stat. § 214.13, subd. 3 (Supp. 1991). In order to protect
consumers, it is necessary that the rules specify the level of supervision required for
occupational therapy assistants.. The proposed rule is reasonable because it recognizes that
the required level of supervision will vary, depending on the variables listed in the rule.
However, the rule recognizes that at a minimum, an occupationﬂ therapist should provide in
person supervision every two weeks for the purposes described. That is the minimum
requirement, and therefore the Departmen; assumes that, in the inajofity of cases, additional
supervision will be provided. The group of occupational therapy practitioners that consulted
on the development qf the rules indicated that the rule should nof be overly bhrd;ensome, yet
it is consistent with principles of good practice. In addition, the rule is reasoﬁéble because
occupational therapists should be able to meet the supervision requirements for both medical
assistance and the proposed registration rules without.difﬁcult).'.

In his letter during the informal comment period, Luther Granquisf, Légal Advocacy
for Persons with Developmental Disabilities, requested that "the rule provide some time
period in which the occupational therapist will actually see the persbn for whom treatment
procedures are devised.” The proposed rules require that the occupational therapist supervise
the occupational therapy assistant, in-person, every two weeks. However, as Mr. Granquist
points out, the rules do not require the occupational therapist to see each cliént within a set
interval of time. The Commissioner believes that thé proposed rules contain safeguards that
registered persons will work within their competeﬁcy, and that clients w’ill receive services

from an occupational therapist when appropriate. For example, subpart 2 and subpart 3
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require the occupational therapist to assure the service competency of the occupational
therapy assistant prior to delegating evaluatioﬁ or treatment procedures. In addition, the
occupational tlxex'apist is responsible for all duties delegated to the occupational therapy
assistant. See part 4666.0600. Furthermore, registered persons who pérform services in an
incompetent mafmer or in a manner that falls below the community standard of care are
subject to disciplinary actipn, See part 4666.1300, s-ubpart' 1, item c.

Finally, the group of occupational therapy practitioners that consulted with
Department staff who wére drafting the rules voiced very specific concerns about requiring
an occupational therapist to see all clients on a predetermined and universal periodic basis ‘v
(e.g. every two weeks). The praéﬁtioners believed that such a requirement is never
workable because it will always be too often for some persons receiving services and not
often enough for others. Therefore, this type of requirement adds unnecessary costs to the
provision of services. Based on this information, the Commissioner determined it was in the
best interest of the public that the rules not establish a blanket time interval, but rather that
the occupational therapist determine the appropriate time iﬁterval for “conducting or
observing treatment procedures for selected clients and documenting appropriateness of
treatment procedures.” Part 4666.0700, subpart 3, item B, subitem 4.

SUBPART 4. EXCEPTION. THE SUPERVISION REQUIREMENTS OF THIS
PART DO NOT APPLY TO AN OCCUPATIONAL THERAPY ASSISTANT WHO:

A) WORKS IN AN ACTIVITIES PROGRAM; AND

B) DOES NOT PERFORM OCCUPATIONAL THERAPY SERVICES.

THE OCCUPATIONAL THERAPY ASSISTANT MUST MEET ALL OTHER
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APPLICABLE REQUIREMENTS OF PARTS 4666.0010 TO 4666.1400.

This exception to the supeivision requirements is necessary to allow registered
occupational therapy assistants employed in activities programs to use the registered titles.
Occupational therapy assistants meeting the qualifications for' registration may be employed
in activities programs. These programs are generally not structured to allow supervision of |
the occupational therapy assistant as required by the registration rules. Occupational .therapy
assistants are recognized as uniquely qualified for employment in activities programs'by
Minnesota nu;siﬁg home rules and federal Medicare regulations for skilled nursing facilities.
See Minnesota Rules, part 4655.5200 and 42 CFR §483.18. It is reasonable to allow this
exception to the supervision requirements because of the unique nature of activities
programs.

4666.0800. COORDINATION OF SERVICES.

AN OCCUPATIONAL THERAPIST SHALL:

A. COLLECT INFORMATION NECESSARY TO ;\SSURE THAT THE
PROVISION OF OCCUPATIONAL THERAPY SERVICES ARE CONSISTENT WITH |
THE CLIENT’S PHYSICAL AND MENTAL HEALTH STATUS. THE INFORMATION
REQUIRED TO MAKE THIS DETERMINATION MAY INCLUDE, BUT IS NOT
LIMITED TO, CONTACTING THE CLIENT’S LICENSED HEALTH CARE
PROFESSIONAL FOR HEALTH HISTORY, CURRENT HEALTH STATUS, CURRENT
MEDICATIONS, AND PRECAUTIONS;

B. MODIFY OR TERMINATE OCCUPATIONAL THERAPY

TREATMENT OF A CLIENT THAT IS NOT BENEFICIAL TO THE CLIENT, NOT
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TOLERATED BY THE CLIENT, OR REFUSED BY THE CLIENT, AND IF
TREATMENT WAS TERMINATED FOR A MEDICAL REASON,' NOTIFY THE
CLIENT'S LICENSED HEALTH CARE PROFESSIONAL BY CORRESPONDENCE
POSTMARKED OR DELIVERED TO THE LICENSED HEALTH CARE
PROFESSIONAL WITHIN SEVEN CALENDAR DAYS OF THE TERMINATION OF
TREATMENT; |

C. REFER A CLIENT TO AN APPROPRIATE HEALTH CARE, SOCIAL
SERVICE, OR EDUCATION PRACTITIONER IF THE CLIENT'S CONDITION |
REQUIRES SERVICES NOT WITHIN THE OCCUPATIONAL THERAPIST'S SERVICE
COMPETENCY OR NOT WITHIN THE PRACTICE OF OCCUPATIONAL THERAPY
GENERALLY; |

D. PARTICIPATE AND COOPERATE IN THE COORDINATION OF
OCCUPATIONAL THERAPY SERVICES WITH OTHER RELATED SERVICES, AS A
MEMBER OF THE PROFESSIONAL COMMUNITY SERVING THE CLIENT; AND

E. COMMUNICATE IN WRITING WITH THE APPROPRIATE
LICENSED HEALTH CARE PROFESSIONAL AN OCCUPATIONAL THERAPY PLAN
OF CARE, POSTMARKED OR DELIVERED TO THE LICENSED HEALTH CARE
PROFESSIONAL WITHIN 14 CALENDAR DAYS OF THE INITIATION OF
TREATMENT. THE OCCUPATIONAL THERAPIST MUST PROVIDE THIS WRITTEN
COMMUNICATION EVEN IF OCCUPATIONAL THERAPY TREATMENT IS
CONCLUDED IN LESS THAN 14 CONSECUTIVE DAYS. THE OCCUPATIONAL

THERAPIST SHALL DOCUMENT MODIFICATIONS TO THE PLAN OF CARE
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REQUESTED BY THE LICENSED HEALTH CARE PROFESSIONAL FOLLOWING
CONSULTATION WITH THE LICENSED HEALTH CARE PROFESSIONAL.
OCCUPATIONAL THERAPISTS EMPLOYED BY A SCHOOL SYSTEM ARE EXEMPT
FROM THE REQUIREMENTS OF THIS ITEM IN THE PERFORMANCE OF THEIR
DUTIES WITHIN THE SCHOOL SYSTEM. ‘

Considerations |

4’lfhis rule part is necessary to specify the standard of conduct required of occupational
therapists when consumers have access to occupational therapy services without a referral
from a licensed health care practitioner. The rule part is reasonable because it is based on
accepted principles of "good practice” as demonstrated by currenf practices of therapists in
Minnesota, the laws and regulations of other states, and the policy and standards of the
American Occupational Therapy Association. This rule part is also reasonable because it
does not create unnecessary costs for clients receiving occupational therapy services, it does
not inhibit consumer access to occupational therapy services and it is not overly burdensome
on the occupational therapist.

A. Current Practices of Occupational Th¢mpists.

This rule part was; developed following extensive research of current practices of
occupational therapists in Minnesota in all practice settings. Department of Health staff -
conducted a survey of the Minnesota Océupational Therapy Association’s 12 practice groups.
The 14 page survey sought information on current practices of &cupational therapists in each

practice group. A copy of the survey is provided as Attachment O.
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The results of the survey indicate that regardless of the setting or the population
served occupational therapists are responsible for determining the need for medical
information at the time of evaluation and during treatment. Therapists reported that they
obtain information on a client’s physical and mental health status from a variety of sources,
including (1) documentation in the clieni’s medicai récords, inpatient chart, or discharge
notes, and (2) conversations with other health care practitioners, the client or client’s parent.
More significantly, therapists reported that they do not need medical information from the
client’s physician in all cases and, when they do, the necessary information is not always.
contained in the physician’s referral or order.  Based on mis information the Commissioner
cohcluded that the physician referral requirement; as used by many reimbursers to contr01>
utilization (discussed below), was not the best vehicle to assure that therapists were providjng
services on the basis of necessary medical information. Furthermore, a physician referral
requiremeﬁt may not be cost effective for the health care system and the consumer because
therapists reported they do not require medical information from the physician in all cases.

B. Laws and Regulations of Other States.

The proposedv rule part is reasonable because it is consistent with the practices in a
majority of states. The American Occupational Therapy Association conducted a survey of
state statutes and regulations in 1989 to determine which states require that occupational
therapy services are provided with a physician referral. AOTA Legislative and Political
Affairs Division, Handbook on State Regulation of Occupational Therapy, 4-17 to 4-20
(December 1989). According to the survey, 31 of the 43 states that regulate occupational

therapy practitioners do not require a physician referral. Only two states require
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occupational therapists provide services upon a physician referral in all cases. The remaining
ten states require a physician referral but provide exceptions to that requirement. For

éxample, most of these states allow a therapist to provide consultation and evaluation without
a referral, but require a physician referral for treatment. Five of the ten states provide an
across the board exemption from the physician referral requirements to occupational
therapists providing services to the educationally handicapped in the schools.

C.  Policies and Standards of the American Occupational Therapy

Assqciation (AOTA).

The proposed rule part is reasonable because it is consistent with thé policies and
standards of the AOTA. The AOTA’s "Statement of Occupational Therapy Referral”
provides that AOTA "does not mandate a referral for the deliVery of occupational therapy
services, but maintains that the requirements of state law and individual facilities should be
followed." The American Occupational Therapy Association, Inc., Statement of
Qccupational Therapy Referral 1 (Adopted 1969, Revised 1980) (Attachment P). The
Statement elucidates some broad principles regarding the occupational therapist’s
responsibilities to clients and other practitioners. Of particular note are the following:

The Registered Occupational Therapist...:

- recognizes that a physician or other professional, duly licensed to practice within an

area of specialization, is the person who holds full responsibility for the medical

management of the client;

- treats within the client management plan, collaboratively with others who are

involved with the client, documents services in the client’s records;

- refers a client who, in the therapist’s professional judgement appears to require

additional services, to an individual qualified to provxde the appropnate specialized
service.

- Id, The AOTA’s "Occupational Therapy Code of Ethics" states two principles that
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are also reflected in the proposed rule part: 1) "the individual shall take all reasonable

~ precautions to avoid harm to the recipient of services or detrimént to the recipient’s
property,” and 2) "the individual shall refer clients to other service providers or consult with
other service providers when additional knowledge and expertise is required.” American
Occupational Therapy Association, Inc. Qccupational Therapy Code of Ethics, Vol. 42

* Number 12 Am. J. of Occupational Therapy 1 (1988) (Attachment Q).

Physician referral requirements are currently used by many health care plans as a means
of controlling gtilizatioﬁ of occupational 'therapy services.! The absence of a physician |
referral requirement in the registration rules will not dictate the praétices of health care
plans.

If the proposed rules required that occupational therapists provide services only upon
a physician referral, the State of Minnesota would, for the first time, impose that
requirement whenever an occupational therapist provides services. Currently a consumer can
obtain occupational therapy services without a physician referral if (1) the client is paying for
the services without expectation of reimbursement (2) the client’s health care plan does not
require a physician referral or (3) the client qualifies for special education services in the
public schools. A number of occupational therapists responding to our survey expressed

concern that a physician referral requirement would impede access to services and increase

! Eleven of the fourteen health care plans that responded to the Department’s survey,
described at page 57, indicated that a physician referral is required in order to obtain
reimbursement for occupational therapy services. ‘Three respondents stated that a physician
referral is not required for reimbursement. _

- The Minnesota medical assistance rules require that occupational therapy services are
prescribed by a physician in order to qualify for medical assistance reimbursement. ‘Minn.

R. 9505.0390 subp. 2, A (supp. 1991).
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the cost of services for persons in long term care facilities and in-home care who utilize
occupétional therapy services to maintain their functional status. Therapists reported that
health care plans frequently do not reimburse for these services. Occupational therapists also
expressed concern that an across the board physician referral requirement would discourage
consumers from obtaining preventive services, which are not covered by health care plans
and are therefore not subject to a physician referral 'requifement. In addition, as noted
above, not all health care plans require a physician referral for reimbursement of
occupational therapy services. Finally, schools do not require a physician referral fo;
occupational ‘therapy services provided in the schools.

Based on this information, the Commissioner determined that it is not néc'essary to
require that persons registered as an occupational therapist provide occupaﬁonal therapy upon
a phySician’s referral or order. The purpose of the registration rules is to provide consumers
a method of identifying practitioners Who meet entry level qualifications, to facilitate
g continuing education of those practitioners and to have a method for enforcing professional
standards. A physician referral requirement would not serve any of those purposes. The
proposed rule part on coordination of services adequately protects the consumer from harm -
without ihposing additional costs and without restﬁcﬁng consumers direct access to
occupatiohal therapy services. Furthermore, the proposed rule part is the least intrusive form
of regulation because it does not alter current practices of occupational therapists or other

health care practitioners and will not alter the reimbursement requiremehts_ of health care

plans.

153




Subpart A is necessary to delineate the occupatioﬁal therapist’s responsibility to
collect information on the client’s health status and to make that reSponsibilify enforceable
under the registration rules. This subpart is reasonable because it is not unduly burdensome
and is consistent with the policies and standards of the AOTA, as discussed above.

Subpart B is necessary to delineate the occui:ationai therapist’s rgsponsibility to
modify or terminate treatment that is not beneficial or not tolerated by the client. .It is
reasonable to require the therapist notify the licensed health care practitioner within seven
days when treatment is terminated for a medical reason because the proposed rules assume
that the licensed health care practitioner is the person responsible for the medical’
management of the client. The subpart is also reasonable because 1) it is consistent with the
AOTA’s "Statement of Occupational Therapy Referral," 2) is consistent with the physical
therapist registration rules (see Minn. R. 5601.2000 (1991) and 3) is not overly burdensome. |

Subpart C is necessary to delineate the occupational therapis.ts responsibility to refer’a
client when the services required are not within the occupational therapists service
competency or not within the practice of occupational therapy generally. This requirement is
reasonable because it is consistent with AOTA’s "Statement of Occupational Therapy
‘Referral” and AOTA’s "Occupational Therapy Code of Ethics.” This requirement is also
reasonable because it is consistent with the requirements for registered physical therapist (see
Minn. R. 5601.2000 (1991)).
| Subpart D is necessafy to délineate the occupational therapist’s responsibility to

coordinate occupational therapy services with other related services the client is receiving.
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It is reasonable to require coordination of services because it is consistent with established
principles of good practice; is already required by many reimbursement sources, including
medical assistance, and therefore should ndt add costs to the delivery of bcqupaﬁonal therapy
services. |

Subpart E is necessary to delineate the océupational therapist’s responsibility to
communicate with the appropriate licensed health care prabtitioner an occupational therapy
plan 6f care within 14 calendar days of the initiation of treatment in order to assure that thé
licensed health~ care practitioner is aware of patients who are receiving occupational therapy
services and the nature of those services. It is reasonable to require communication with a
licensed health care piactitioner because it is consistent with established principles of good
practice and is intended to provide the licensed health care professional the opportunity to
monitor the services provided if the licensed health care professional determines that is
appropriate. It is neéessary to exempt occupational therapists employed by a school system
from this communication requirement because they work within an educational model which
does not recjuire the oversight of a licensed health care professional but relies on a team
approach to establish and guide the direction of an appropriate plan of care for each client.
The exemption is reasonable because the educational model has independent requirements for
documentation and modification of the client’s plan of care.
4666.0900 RECIPIENT NOTIFICATION.

SUBPART 1. REQUIRED NOTIFICATION. IN THE ABSENCE OF A
PHYSICIAN REFERRAL OR PRIOR AUTHORIZATION, AND BEFORE PROVIDING

OCCUPATIONAL THERAPY SERVICES FOR REMUNERATION OR EXPECTATION
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OF PAYMENT FROM THE CLIENT, AN OCCUPATIONAL THER_APIST MUST é
PROVIDE THE FOLLOWING WRITTEN NOTIFICATION IN ALL CAPITAL LETTERS
OF 12-POINT OR LARGER BOLD-FACE TYPE, TO THE‘CLIENT, PARENT, OR
GUARDIAN: | |
"YOUR HEALTH CARE PROVIDER, INSURER, OR PLAN MAY
REQUIRE A PHYSICIAN REFERRAL OR PRIOR AUTHORIZATION AND
YOU MAY BE OBLIGATED FOR PARTIAL OR FULL PAYMENT FOR
OCCUPATIONAL THERAPY SERVICES RENDERED."

INFORMATION OTHER THAN THIS NOTIFICATION MAY BE INCLUDED AS
LONG AS THE NOTIFICATION REMAINS CONSPICUOUS ON THE FACE OF THE
DOCUMENT. A NONWRITTEN DISCLOSURE FORMAT MAY-BE‘ USED TO
SATISFY THE RECIPIENT NOTIFICATION REQUIREMENT WHEN NECESSARY TO |
ACCOMMODATE THE PHYSICAL CONDITION OF A CLIENT OR CLIENT’S
GUARDIAN.

It is neéessary to use some mechanism to assure that occupational therapists and
consumers understand that although the registration rules do not require a physician referral,
it is possible that occupational therapy services will not be covered by the client’s health care
plan without a physician referral or prior authorization. -The responses to our survey of
'occupational therapists and comments received from persons in the medical community -
during our informal comment period indicate that a number of persons thought the proposed
rules would eliminéte the current practices of most health care plans to require a physician

referral or prior authorization. Therapists are frequently instrumental in obtaining the
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physician referral or prior authorization required by the client’s health care plan. This rule
part is necessary to-assure therapists’ continued efforts. in this area and to eliminate any - A
confusion that may be passed on to clients. The notification requirement is reasonable
because it is narrowly drawn.. The notification requirement applies only to situations in
which there is no physician refen'al'or prior authorization and only to occupational therapy
services provided for rémuneratjon or with expectation of payment from the client. It does
- not apply to services provided in the schools to children who qualify for special education
and it does not apply to therapists volunteering their services.

A written disclosure containing the information stated in the proposed rule is
necessary to assure the correct information is consistently communicated to consumers in-an
objective fashion. A written disclosure is a reasonable format because it is currently used by
many offices providing health or health related services to communicate with clienf’s that
they are the party responsible -for payment. A written disclosure is also a reasonable format
because it is used in other laws and rules to require health or heal’th. related professionals to
communicate specific information to clients. See Minn. Stat. § 153A.15 subd. 1 (1) (1994)
(hearing instrument sellers must provide customers with written notification regarding the |
purchase of hearing iﬁstruments); Minn. R. Chapter 5620 (1993) (physician must make
written disclosure that informs the patient of the physician’s financial and profit interest in
the provider to which the physician is making a referral and that the patient is free to choose
another provider). ‘

SUBP. 2. EVIDENCE OF RECIPIENT NOTIFICATION. THE

OCCUPATIONAL THERAPIST IS RESPONSIBLE FOR PROVIDING EVIDENCE OF
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COMPLIANCE WITH THE RECIPIENT NOTIFICATION REQUIREMENT OF THIS
'PART.

It is necessary to require that an occupational therapist be able to provide evidence of
compliance with the recipient notification requirement upon the Commissioner’s request in
order to enforce the notification requirement. It is reasonable to require this of the
occupational therapist because he or she is the person in the’best position to maintain
evidence of compliance, it need not be unduly burdensome, and other state rules require the

regulated practitioner to maintain evidence of compliance with disclosure requirements. See

Minn. R. 5620.0140 (1991).
4666.1000. PHYSICAL AGENT MODALITIES.

SUBPART 1. GENERAL CONSIDERATIONS.

A. OCCUPATIONAL THERAPISTS WHO USE SUPERFICIAL PHYSICAL |

AGENT MODALITIES MUST COMPLY WITH THE STANDARDS IN SUBPARTS 3
AND 6. OCCUPATIONAL THERAPISTS WHO USE ELECTROTHERAPY MUST
COMPLY WITH THE STANDARDS IN SUBPARTS 4 AND 7. OCCUPATIONAL
THERAPISTS WHO USE ULTRASOUND DEVICES MUST COMPLY WITH THE
STANDARDS IN SUBPARTS 5 AND 8. OCCUPATIONAL THERAPY ASSISTANTS
WHO USE PHYSICAL AGENT MODALITIES MUST COMPLY WITH SUBPART 9.
Minnesota Statute section 214.13, subdivision 3, grants the Commissioner of Health

authority to include withip the rules for registration of occupations, the scope of authorized
practice, career progression, and required supervisibn.

It is necessary that occupational therapists and occupational therapy assistants meet the
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standards in this rule for use of physical agent modalities because a growing number of
occupational therapists and oc;:upational therapy assistants use physical agent modalities in
their practice, and there is potential for harm to patients receiving treatment from
occupational therapists and occupational theraﬁy assistants who are providing these services
without adequate training.

The American Occupational Therapy Association (AOTA) approved an official
statement on physical agent modalities in 1991:

Physical agent modalities may be used by occupational therapy practitioners when

used as an adjunct to or in preparation for purposeful activity to enhance occupational

performance and when applied by a practitioner who has documented evidence of

possessing the theoretical background and technical skills for safe and competent
integration of the modality into an occupational therapy intervention plan.

American Occupational Therapy Association, Official: AOTA Statement on Physical Agent
Modalities, 45 Am. J. of Occupational Therapy 1075 (1991). One year later, the
representative assembly of AOTA approved the "Physical Agent Modalities Position Paper”
and a revised "Definition of Occupationai Therapy Practice for State Legislation" that
includes physical agent modalities as part of occupational therapy practice. Ameﬁéan

Occupational Therapy Association, Position Paper: Physical Agent Modalities, 46 Am. J. of
Occupational Therapy 1090 (1992) (Attachment R). American Occupational Therapy

Association, Policies Adopted or Amended by the 1992 Representative Assembly (includes

definition of Occupational Therapy Practice for State Legislation), 47 Am. J. of Occupational

Therapy 361 (1993) (Attachment S).

The inclusion of physical agent modalities into the practice of occupational therapy

has been controversial, both within and outside the occupation. See, e.g, Wilma L. West
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and Ruth Brunyate Wiemer, resentative A V. i (

ities?, 45 Am. J. of

Occupational Therapy 1143 (1991) (the authors succinctly present a variety of arguments
against inclusion of physical agent modalities in the practice of occupational therapy).

Following the actions of the AOTA in 1991 and 1992, that recognized physical agent

modalities as part of the scope of occupational therapy sen)ices, occupational therapists and
occupational therapy assistants sought to have physical agent modalities included within the
occupational therapy scépe of practice for staie regulation in order to 1) be recognized by
other professions and consumers as competent personnel to provide these services and 2) |
resolve rei‘mbursement issues with third party payers regarding physical agent modality use
by occupational therépists. The following states recognize physical agent modalities as part
of the practice of occupational therapy: Florida, Georgia, Montana, New York, North -
Dakota and Texas.

In the spring of 1993, members of the Minnesota Occupational Therapy Association
requested that physical agent modalities be added to the scope of practice for occupational
therapists and occupational therapy assistants in the proposed registration rules. During the
spring and summer of 1993, Department staff researched the question of whether physical
agent modalities should be incorporated. Department staff first approached the directors of
the accredited training programs in Minnesota to determiné Whether occupational therapists
or occupational therapy assistaﬁts are trained in the use of physical agent modalities. All
program directors indicated that use of physical agent modaliﬁgs is an advanced level skill

and that the accredited training programs do not train students in the use of physical ageni
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modalities. Training programs typically orient students as to what the modalities are, the |
~ precautions and general applications for those modalities, as well as the type of training it
would be imﬁort.ant to have to ethically administer them.

Occupational therapists and occupational therapy assistants currently recejve post
graduate training in the use of physical agent modalities from a combination of three sources.
First, therapists may take formal coursés dealing with the theoretical constructs on whi;:h the
modalities are based, e..g.. physics. Second, therapists are taught to administer the modalities
under the clinical supervision of someone already trained in the particular modality.' And
third, there are a limitea number of continuing education courses available which provide
basic instruction in the theory and application of select modalities.

Department staff considered the current use of physical agent modalities by .
occupational therapists and occupational therapy assistants and the effect of not incorpdrating
physical agent mddalities in the scope of practice. Some of the occupational therapists who

specialize in physical rehabilitation, hand therapy, and work hardening usé physical agent
modalities for treatment of both acute and chronic physical conditions. For example, an
occupational therapist may use a TENS (transcutaneous electrical nerve stimulation) unit for
relief of pain during work conditioning activities, in preparation for return to employment.
An occupational therapist in a hand therapy clinic may use paraffin heat to increase motion
of a finger prior to a strengthening exercise.‘

A study published in the Journal ~of Occupational Therapy Students documents the

current use of physical agent modalities. Funk, Qccupational Therapists’ Am'm des Toward
Mﬁmmm, 8 J. of Occupational Therapy Students, 35 (Spring
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1994) Thirty registered occupational therapists in a Midwestern metropolitan area who
belonged to their state occupational therapy association and who listed physical disabilities as
their special interest were invited to participated in the study. Of the 21 therapists who -
responded, 18 (86%) used physical agent modalities in practice and 3 (14%) did not. The
most commonly used rﬁodalities were hot and cold packs (89% 6f rewondenﬁ). Other
commonly used modalities were joint mobilization (78%), massage (67%), paraffin (67%),
and contrast baths (56%). Respondents reported using electrical stimulation devices and
ultrasound with less frequency. Other articles in the professional literature document the
increasing recognition of physical agent rﬁoda.lities asa thérapéutic technique within the |
scope of occupational therapy practice. See e.g, Egan, Focus: Physical Agent Mddalities,
Useful Tools for Regaining Function, OT Week, May 7, 1992 at 14. |

Based on this background information, the Commissioner determined that it is in the
best interest of the consumer to include physical agent modalities in the scope of practice for
occupational therapy practitioners. First, occupational therapists and occupational therapy
assistants are cunenﬂy using physical agent modalities without any regulation. There are
currently no state laws which require occupational therapists and occupational therapy
assistants to obtain education and clinical training prior to using physical agent modalities.
AOTA is in the process of déveloping'education and clinical training standards necessary for
occupational therapists and occupational therapy assistants who are interested in using
physical agent modalities.. Those standards are in currently in draft form é.nd not in effect.

American Occupational Therapy Association, Inc., Commission on Education, Physical

Agent Modalities Task Force, Educational Preparation For Use of Physical Agent Modalities
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in Occupational Therapy (Final Draft April 1993). Therefore, if training standards are not
established in the rules, there is a dahger that occupational therapists and occupational
therapy assistants will use physical agent modalities without adequate training.

| Secénd, third party payment sources are likely to not reimburse for occui;aﬁona.l
therapy services that utilize physical agent modalities unless physical agent modalities are
specifically included in the scope of practice. Therefore, in order to facilifate the consumer’s
ability to obtain reimbursement for services currently provided by occupational therapy
practitioners, it is necessary to include physical agent modalities in the scope of practice.

Department staff distributed an outline of standards for the use of phyéical agent
modalities to represenfatives of 11 practice groups of the Minnesota Occupational' Therapy

Association, a _representatiﬁte of the Minnesota Hand Therapy Group, and the ‘program
directors of each of the accredited training programs in the state. A meeting to discuss the
outline was held in June 1993. Based on comments received in writing and at the June
meeting, department staff developed an initial draft of rules for occupational therapy
praétitioner use of physical agent modalities. This draft was distributed to representatives of
the Minnesota Chapter of the American Physical Therapy Association (MN APTA) in the
Fall of 1994. Department staff met with three representatives of the MN APTA on October
5, 1994. As a result of that meeting, Department staff held a series of meetings with
representatives of MN APTA and representatives of MOTA to discuss revisions to the draft
rules on physiqal agent modalities that were requested by MN APTA. Three meetings were
held between November 1994 and March 1995 with representatives of these professional

associations for this purpose. The language in proposed rule part 4666.1000 is the result of
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compromise between the two professional associations.

The proposed rule recognizes two skill levels for occupational therapists in each of the
three categories of physfml agent modalities; superficial physical agent modalities, electricai
stimulation devices, and ultrasound devices. The first skill level is the "level one
practitioner,” who is able to use a specific pﬁysical agent modality when supervised by a
level two practitioner following completion of the theoretical and clinical training required
for that modality. See subpart 3, subpart 4, and subpart 5. The second skill level is the
"level two practitioner” who is able to use a specific physical agent modality unsupervised.
The standards for a level two practitioner for use of superﬁcial physical agent modalities is
stated in subpaft 6 The standards for a level two practitioner using electrotherapy is stated

- in subpart 7.‘ The standards for a level two practitioner using ultrasound is stated in vsubpart
| 8.

Occupational therapy assistants may set up and implement treatment using physical
agent modalities if they have completed the theoretical and clinical @ning required in
subpart 9, demonstrate competency for the particular modality, and work under the direct
supervision of a level two practitioner for that modality. See subpart 9.

~ B. USE OF SUPERFICIAL PHYSICAL AGENT MODALITIES,
ELECTRICAL SﬂMULAﬂdN DEVICES, AND ULTRASOUND DEVICES MUST BE
ON THE ORDER OF A PHYSICIAN.

It is necessary and. reasonable that occupational therapy practitioner’s use of

.superﬁcial physical agent modalities, électrical stimulation devices, and ultrasound devices be

on the order of a physician because use of these devices is considered advanced practice for
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occupational therapy practitioners and the majority of physical agent modality devices are
prescription devices under federal law. See 21 C.F.R. §§ 890.1 - 890.5975 (physical
medicine devices).

C. THE COMMISSIONER SHALL MAINTAIN A ROSTER OF PERSONS
REGISTERED UNDER PARTS 4666.0010 TO 4666.1400 WHO USE PHYSICAL AGENT
MODALITIES. PRIOR TO USING A PHYSICAL AGENT MODALITY, REGISTRANTS
MUST INFORM THE COMMISSIONER OF THE PHYSICAL AGENT MODALITY
THEY WILL USE AND WHETHER THEY WILL USE THE MODALITY AS A LEVEL
ONE PRACTTTTONER, LEVEL TWO PRACTITIONER, OR OCCUPATIONAL
THERAPY ASSISTANT. PERSONS WHO USE PHYSICAL AGENT MODALITIES
MUST INDICATE ON THEIR INITIAL AND RENEWAL APPLICATIONS THE
PHYSICAL AGENT MODALITIES THAT THEY USE AND WHETHER THEY USE
THE MODALITY AS A LEVEL ONE PRACTITIONER, LEVEL TWO PRACTITIONER,
OR OCCUPATIONAL THERAPY ASSISTANT. |

D. REGISTRANTS ARE RESPONSIBLE FOR INFORMING THE
COMMISSIONER OF ANY CHANGES IN THE INFORMATION REQUIRED IN THIS
SUBPART WITHIN 30 DAYS OF ANY CHANGE.

It is necessary that fhe Commissioner maintain a roster of occupational therapy
practitioners who use physical agent modalities in order t10 identify practitioners whp have
met the standards of this part. Only a portion of registered occupational therapy practitioners
will meet the standards of this part for use of physical agent modalities. Consumers, third

party reimbursers, and other practitioners may ask the department to identify persons who
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state they have met the standards and are qualified to practice in these areas. Therefore, it is

reasonable that the Commissioner have a method to ideniify occupational therapy
practitioners for this purpose. It is also necessary that the Commissioner have a method to
identify practitioners who are using physical agent modalities in order to conduct the audit
authorized under vsubpart 2, item F.

SUBPART 2. WRITTEN DOCUMENTATION REQUIRED.

A. PRIOR TO USE OF PHYSICAL AGENT MODALITIES, AN OCCUPATIONAL |

THERAPIST WHO v}'ILL WORK AS A LEVEL ONE PRACTITIONER AND AN
OCCUPATIONAL THERAPY ASSISTANT, MUST POSSESS AND MAINTAIN THE
FOLLOWING DOCUMENTATION:
(1) A SIGNED, NOTARIZED STATEMENT FROM A LEVEL TWO
PRACTITIONER STATING THAT THE LEVEL TWO PRACTITIONER WILL PROVIDE
' DIRECT SUPERVISION OF THE LEVEL ONE PRACTITIONER OR OCCUPATIONAL
THERAPY ASSISTANT AND THAT THE LEVEL ONE PRACTITIONER OR
OCCUPATIONAL THERAPY ASSISTANT HAS COMPLETED THE CLINICAL
TRAINING REQUIREMENTS IN THIS PART FOR EACH PHYSICAL AGENT
MODALITY USED BY THE LEVEL ONE PRACTITIONER OR OCCUPATIONAL
THERAPY ASSISTANT; AND |
(2) A COPY OF THE COURSE, WORKSHOP, OR SEMINAR
DESCRIPTION WITH A TRANSCRIPT OR CERTIFICATE SHOWING COMPLETION
OF THE THEORETICAL TRAINING REQUIRED FOR EACH PHYSICAL AGENT

MODALITY USED, FROM ONE OF THE INSTITUTIONS OR ORGANIZATIONS
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IDENTIFIED IN THIS PART; OR

(3) A COPY OF CURRENT CERTIFICATION AS A CERTIFIED HAND
THERAPIST BY THE HAND THERAPY CERTIFICATION COMMISSION. o

B. PRIOR TO PRACTICE AS A LEVEL TWO PRACTITIONER USING

SUPERFICIAL PHYSICAL AGENT MODALITIES, AN OCCUPATIONAL THERAPIST
MUST POSSESS AND MAINTAIN THE FOLLOWING DOCUMENTATION: |

(1) A SIGNED STATEMENT FROM ’l\‘HE EMPLOYER VERIFYING
COMPLETION OF THE REQUIRED NUMBER OF HOURS OF DIRECT SERVICE
EXPERIENCE AS AN OCCUPATIONAL THERAPIST; AND

| (2) THE DOCUMENTATION IN ITEM A, AND A SIGNED, NOTARIZED

STATEMENT FROM THE LEVEL TWO PRACTITIONER THAT THE LEVEL ONE
PRACTITIONER HAS DEVELOPED AND IMPLEMENTED THE TREATMENT PLANS
REQUIRED IN SUBPART 6, ITEM B, SUBITEM (1), AND THAT THE LEVEL TWO
PRACTITIONER HAS OBsEizVED THE LEVEL ONE PRACTITIONER TO BE
COMPETENT IN THE USE OF SUPERFICIAL PHYSICAL AGENT MODALITIES; OR

(3) THE DOCUMENTATION IN ITEM A, SUBITEM (2), AND A SIGNED,
NOTARIZED STATEMENT FROM THE OCCUPATIONAL THERAPIST THAT THE
THERAPIST HAS COMPLETED THE REQUIRED NUMBER OF TREATMENT PLANS
REQUIRED IN SUBPART 6, ITEM B, SUBITEM (2); OR

(4) A COPY OF CERTIFICATION AS A CERTIFIED HAND THERAPIST
FROM THE HAND THERAPY CERTIFICATION COMMISSION THAT WAS CURRENT

DURING THE THREE-YEAR PERIOD FOLLOWING THE EFFECTIVE DATE OF
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PARTS 4666.0010 TO 4666.1400.

C. PRIOR TO PRACTICE AS A LEVEL TWO PRACTITIONER USING
ELECTROTHERAPEUTIC DEVICES, AN OCCUPATIONAL THERAPIST MUST
POSSESS AND MAINTAIN THE FOLLOWING DOCUMENTATION:

(1) A SIGNED STATEMENT FROM THE EMPLOYER VERIFYING
COMPLETION OF THE REQUIRED NUMBER OF HOURS OF DIRECT SERVICE
EXPERIENCE AS AN .OCCUPATIONAL THERAPIST; AND

| (2) THE DOCUMENTATION IN ITEM A AND A SIGNED, NOTARIZED
~ STATEMENT FROM THE LEVEL TWO PRACTITIONER THAT THE LEVEL ONE
PRACTITIONER HAS DEVELOPED AND IMPLEMENTED THE TREATMENT PLANS
REQUIRED IN SUBPART 7, ITEM B, SUBITEM (1), AND THAT THE LEVEL TWO
PRACTITIONER HAS OBSERVED THE LEVEL ONE PRACTITIONER TO BE
COMPETENT IN THE USE OF ELECTROTHERAPEU’I:IC DEVICES; OR

(3) A COPY OF CERTIFICATION AS A CERTIFIED HAND THERAPIST
' FROM THE HAND THERAPY CERTIFICATION COMMISSION THAT WAS CURRENT
DURING THE THREE-YEAR PERIOD FOLLOWING THE EFFECTIVE DATE OF
PARTS 4666.0010 TO 4666.1400. | |

D. PRIOR TO PRACTICE AS A LEVEL TWO PRACTITIONER USING
ULTRASOUND DEVICES, AN OCCUPATIONAL THERAPIST MUST POSSESS AND
MAINTAIN THE FOLLOWING DOCUMENTATION:

(1) A SIGNED STATEMENT FROM THE EMPLOYER VERIFYING

.- COMPLETION OF THE REQUIRED NUMBER OF HOURS OF DIRECT SERVICE
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EXPERIENCE AS AN OCCUPATIONAL THERAPIST; AND

(2) THE DOCUMENTATION IN ITEM A AND A SIGNED, NOTARIZED
STATEMENT FROM THE LEVEL TWO PRACTITIONER THAT THE LEVEL ONE
PRACTITIONER HAS DEVELOPED AND IMPLEMENTED THE TREATMENT PLANS
REQUIRED IN SUBPART 8, ITEM B, SUBITEM (1), AND THAT THE LEVEL TWO
PRACTITIONER HAS OBSERVED THE LEVEL ONE PRACTITIONER TO BE

COMPETENT IN THE USE OF ULTRASOUND DEVICES; OR
. (3) A COPY OF CERTIFICATION AS A CERTIFIED HAND THERAPIST

FROM THE HAND THERAPY CERTIFICATION COMMISSION THAT WAS CURRENT
DURING THE THREE-YEAR PERIOD FOLLOWING THE EFFECTIVE DATE OF
PARTS 4666.0010 TO 4666.1400. |

E. UPON REQUEST OF THE COMMISSIONER, PERSONS REGISTERED
UNDER PARTS 4666.0010 TO 4666.1400 WHO USE PHYSICAL AGENT MODALITIES
MUST PROVIDE THE COMMISSIONER WITH THE DOCUMENTATION DESCRIBED
IN THIS SUBPART.

It is necessary that the Commissioner have authority to request that occupational
therapy practitioners who are using physical agent modalities provide docu‘mentation that
demonstrates the person has met the requirements of part 4666.1000, in order to enforce the
requirements of part 4666.1000. It is reasonable to require that the practitioner provide this

information because the burden of proving qualifications is on the person using physical

agent modalities.
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F. ONCE IN EACH BIENNIAL REGISTRATION PERIOD, THE
COMMISSIONER MAY AUDIT A PERCENTAGE OF PERSONS WHO ARE USING
PHYSICAL AGENT MODALITIES, BASED ON RANDOM SELECTION. THE
COMMISSIONER SHALL REQUIRE THAT AUDITED PERSONS PROVIDE THE
DOCUMENTATION REQUIRED BY THIS SUBPART.

It is necessary that the Commissioner have authority to audlt occupatlonal therapy
practitioners who use physical agent modalities in order to verify that only qualified
occupational therapy practitioners are using these modalities. The representative; of MOTA
.and MPTA who met with Department staff to review part'4666. 1000, suggested that the
Commissioner audit a portion of practitioners who are using physical agent modalities in
order to verify that practitioners meet the requirements of the rule. It is reasonable to audit.a
portion of practitioners, chosen by random selection, in order to enforce the rule in a cost
effective manner.

SUBPART 3. LEVEL ONE PRACTITIONER; STANDARDS FOR USE OF
SUPERFICIAL PHYSICAL AGENT MODALITIES. AN OCCUPATIONAL
THERAPIST'MAY USE SUPERFICIAL PHYSICAL AGENT MODALITIES AS A LEVEL
ONE PRACTITIONER IF THE OCCUPATIONAL THERAPIST:

A. IS UNDER THE DIRECT SUPERVISION OF A LEVEL TWO
PRACTITIONER FOR SUPERFICIAL PHYSICAL AGENT MODALITIES;

It is necessary that. the level one practitioner receive direct supervision from a level

two practitioner because use of superficial phySical agent modalities is not an entry level skill

for occupational therapists, Therefore, the level two practitioner must monitor the skills of
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the level one practitioner and be available to assist as needed. The level of supervision
' required, and the mn@lenws of requiring direct supervision, is described in the definition
of direct supervision, part 4666.0020, subpart 11. |
B. HAS RECEIVED THEORETICAL TRAINING IN THE USE OF THE
MODALITY THAT ENABLES THE OCCUPATIONAL THERAPIST TO:
(1) EXPLAIN THE RATIONALE AND CLINICAL INDICATIONS FOR
USE OF SUPERFICIAL PHYSICAL AGENT MODALITIES;
(2) EXPLAIN THE PHYSICAL PROPERTIES AND PRINCIPLES. OF THE
SUPERFICIAL PHYSICAL AGENT MODALITIES; |
(3) DESCRIBE THE TYPES OF HEAT AND COLD TRANSFERENCE;
(4) EXPLAIN THE FACTORS AFFECTING TISSUE RESPONSE TO
SUPERFICIAL HEAT AND COLD; |
(5) DESCRIBE THE BIOPHYSICAL EFFECTS OF SUPERFICIAL
'PHYSICAL AGENT MOﬁALITIES IN NORMAL AND ABNORMAL TISSUE;
(6) DESCRIBE THE THERMAL CONDUCTIVITY OF TISSUE, MATTER,
AND AIR;
(7) EXPLAIN THE ADVANT AGES AND DISADVANTAGES OF
SUPERFICIAL PHYSICAL AGENT MODALITIES; AND
(8) EXPLAIN THE PRECAﬁTIONS AND CONTRAINDICATIONS OF
SUPERFICIAL PHYSIC{\L AGENT MODALITIES;
It is necessary that the level one practitioner receive the theoretical training required

in subitems (1) through (8) because each of these are important principles in effectively and
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safely using superﬁbial physicﬂ agent modalities. It is reasonable that the parameters of
subject-matter mastery be deﬁned s0 that both the level one practitioner and the level two
practitioner have clear guidelines for the theoretical training that is required prior to using
superficial physical agent modalities.

C. HAS RECEIVED THE THEORETICAL TRAINING SPECIFIED IN
ITEM B BY MEETING THE REQUIREMENTS OF SUBi‘I'EM (1) OR (2):

) POSSESS WRITTEN EVIDENCE THAT THE OCCUPATIONAL
| THERAPIST RECEIVED "I'HE TRAINING REQUIRED IN ITEM B AT COURSES,
WORKSHOPS, OR SEMINARS OFFERED "I'HROUGH:.

(@) A COLLEGE OR UﬁlVERSITY ACCREDITED BY THE °
ACCREDITATION COIjNCIL FOR OCCUPATIONAL THERAPY EDUCATION FOR
TRAINING OCCUPATIONAL THERAPISTS;

(b) AN EDUCATIONAL PROGRAM SPONSORED OR APPROVED BY
THE AMERICAN OCCUPATIONAL THERAPY ASSOCIATION;

(c) AN EDUCATIONAL PROGRAM SPONSORED OR APPROVED BY
THE AMERICAN SOCIETY OF HAND THERAPISTS; |

. (d) A COLLEGE OR UNIVERSITY ACCREDITED BY THE
COMMISSION ON ACCREbITATION IN PHYSICAL THERAPY EDUCATION FOR |
TRAINING PHYSICAL THERAPISTS; OR

(e) AN EDUCATIONAL PROGRAM SPONSORED OR APPROVED BY
THE AMERICAN PHYSICAL THERAPY ASSOCIATION.

(2) POSSESS CURRENT CERTIFICATION AS A CERTIFIED HAND
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THERAPIST BY THE HAND THERAPY CERTIFICATION COMMISSION; AND

This item requires that océupational therapy practitioners either receive the theoretical
training required in item B from a source identified in subitem (1), or possess current
certification as a certified hand therapist by the Hand Therapy Certification Commission. It
_is necessary that the rules identify approved training sources because of the concerﬁ
expressed by both occupational therapists and physical therépists that currently occupational
therapy practitioners are receiving inadequate iraining‘prior to using superficial physiéal
agent modalities. The professional level training programs and natioﬁal associations lﬁsted in
the rule are reasonable because they have the capability of either designing and providing, or
evaluating and approving training programs that will meet the requirements of the rule.

It is necessary and reasonable to allow persons. who possess current certification as a
Certified Hand Therapist to practice as a level one practitioner in ordef to recognize that
Certified Hand Therapists have demonstrated their theoretical knowledge by successful
completion of the Hand Therapy Certification Examination (the examination). The Hand
Therapy Certification Commission used the results of a 1985 role delineation study to
develop the examination. The examination was developed by the Professional Examination -

Service (PES) and experienced hand therapists who wrote the examination questions. Hand

Therapy Certification Commission, Inc. Hand Therapy Certification Examing,;- ion Handbook
& Application for Candidates, at 1, 3 (1993). The examination consists of 200 multiple

‘choice questions. Id, at 3. A bibliography of the books and articles used to develop the
examination is included in the Examination Handbook and Application at Appendix 4. The

ﬁfst examination was administered in 1991. Id. at 1.
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D. HAS COMPLETED CLINICAL TRAINING THROUGH ON-SITE
DEMONSTRATION TO THE SUPERVISING LEVEL TWO i’RACTITION,ER OF
THEORETICAL KNOWLEDGE AND TECHNICAL APPLICATIONS OF THE
MODALITY. -Tl-ﬁS CLINICAL COMPONENT MUST INCLﬁDE THE FOLLOWING
CLINICAL EXPERIENCES FOR EACH SUPERFICIAL PHYSICAL AGENT MODALITY
USED BY THE LEVEL ONE PRACTITIONER: | |

(1) OBSERVATION OF TREATMENTS PERFORMED BY THE LEVEL
TWO PRACTITIONER;

@) AP.PLICATION OF THE MODAL.ITY‘TO NORMAL PHYSIOLOGICAL
TISSUE TO DEMONSTRATE APPROPRIATE TECHNIQUES WHILE THE
SUPERVISING LEVEL TWO PRACTITIONER IS PHYSICALLY PRESENT AND
OBSERVING THE LEVEL ONE PRACTITIONER APPLY THE MODALITY;

(3) APPLICATION OF THE MODALITY TO PERSONS WHO WOULD
BENEFIT FROM THE TREATMENT WHILE THE SUPBRVISIﬁG LEVEL TWO
PRACTITIONER IS PHYSICALLY PRESENT AND OBSERVING THE LEVEL ONE
PRACTITIONER APPLY THE MODALITY;

(4) DEMONSTRATION OF ABILITY TO WORK WITHIN COMPETENCY
IN USING THE SPECIFIC MODALITY.

It is necessary. to require that occupational therapists observe clinical applications of
superficial physical agent .modaliﬁeé and demonstrate their competenéy using physical agent
modalities prior to practicing as a level one practitioner in érder to assure that consumers

receive safe and cost effective treatments from a level one practitioner. The specific clinical
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experience requirements listed in subitems (1) through (4) are reasonable because, after
consultation with the group of occupational therapists and physical therapists who advised the
Department on the revision of this rule part, the Commissioner has determined they provide
a reasonable and appropriate experience base for demonstrating‘ sufficient knowledge and
safety to use superficial physical agent modalities. These clinical requirements are also
reasonable because they are recognized as an effective sequential process for teaching clinical
skills. ,

SUBPART 4. LEVEL ONE PRACTITIONER; STANDARDS FOR USE OF
ELECTROTHERAPY. AN OCCUPATIONAL THERAPIST MAY USE
ELECTROTHERAPY AS A LEVEL ONE PRACTITIONER IF THE OCCUPATIONAL
THERAPIST:

A. IS UNDER THE DIRECT SUPERVISION OF A LEVEL‘TWO
PRACTITIONER FOR ELECTROTHERAPY; | |

It is necessary that the level one practitioner receive direct supervision from a level
two practitioner because use of electrothérapy is not an entry level skill for occupational
therapists. Therefore, the level two practitioner must monitor the skills of the level one
practitioner and be available to assist as needed. The level of supervision required, and the
reasonableness of requiring direct supervisioﬁ, is described in the deﬁnitioﬁ of direct
supervision, part 4666.0020, subpart 11.

B. HAS RECEIVED THEORETICAL TRAINING IN THE USE OF
ELECTROTHERAPY THAT ENABLES THE OCCUPATIONAL THERAPIST TO:
(1) EXPLAIN THE RATIONALE AND CLINICAL INDICATIONS OF
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ELECTROTHERAPY, INCLUDING PAIN CONTROL, MUSCLE DYSFUNCTION, AND '

TISSUE HEALING;

(2) DEMONSTRATE COMPREHENSION _AND UNDERSTANDING
OF ELECTROTHERAPEUTIC TERMINOLOGY AND BIOPHYSICAL PRINCIPLES,
INCLUDING CURRENT, VOLTAGE, AMPLITUDE, AND RESISTANCE (OHM’S
LAW); |

3) DESCRIBE THE TYPES OF CURRENT (DIRECT, PULSED, AND
ALTERNATING) USED FOR ELECTRICAL STIMULATION, INCLUDING THE

DESCRIPTION, MODULATIONS, AND CLINICAL RELEVANCE;

(4) DESCRIBE THE TIME-DEPENDENT PARAMETERS OF PULSED

AND ALTERNATING CURRENTS, INCLUDING PULSE AND PHASE DURATIONS
AND INTERVALS;

(5) DESCRIBE THE AMPLITUDE-DEPENDENT CHARACTERISTICS
OF PULSED AND ALTERNATING CURRENTS;

(6) DESCRIBE NEUROPHYSIOLOGY AND THE PROPERTIES OF
EXCITABLE TISSUE (NERVE AND MUSCLE);
(7) DESCRIBE NERVE AND MUSCLE RESPONSE FROM

EXTERNALLY APPLIED ELECTRICAL STIMULATION, INCLUDING TISSUE
HEALING;

(8) DESCRIBE THE ELECTROTHERAPEUTIC EFFECTS AND THE

RESPONSE OF NERVE, DENERVATED AND INNERVATED MUSCLE, AND OTHER
SOFT TISSUE; AND
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(9 EXPLAIN THE PRECAUTIONS AND CONTRAINDICATIONS OF
ELECTROTHERAPY, INCLUDING CONSIDERATIONS REGARDING PATHOLOGY
OF NERVE AND MUSCLE TISSUE;

Itis necessary that the level one practitioner receive the theoretical training required
in subitems (1) through (9) because each of these are important principles in effectivély and
safely using electrical stimulation devices. It is reagonable that the parameters of subject-
matter mastery be defined so that both the level one practitioner and the level 'two
practitioner have clear guidelines for the theoretical training that is required prior to using
electrical stimulation devices. |

C. HAS RECEIVED THE TI-IEORETICAL TRAINING SPECIFIED IN:
ITEM B BY MEETING THE REQUIREMENTS OF SUBITEM (1) OR (2):

(1) POSSESS WRITTEN EVIDENCE THAT THE OCCUPAﬁONAL
THERAPIST RECEIVED THE TRAINING REQUIRED IN ITEM B AT COURSES,
WORKSHOPS, OR SEMINARS OFFERED THROUGH: '

(@) A COLLEGE OR UNIVERSITY ACCREDITED BY THE
ACCREDITATION COUNCIL FOR OCCUPATIONAL THERAPY EDUCATION FOR |
TRAINING OCCUPATIONAL THERAPISTS;

(b) AN EDUCATIONAL PROGRAM SPONSORED OR APPROVED
BY THE AMERICAN OCCUPATIONAL THERAPY ASSOCIATION;

() _AN- EDUCATIONAL PROGRAM SfONSORED OR APPROVED
BY THE AMERICAN SOCIETY OF HAND THERAPISTS;

(d) A COLLEGE OR UNIVERSITY ACCREDITED BY THE
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COMMISSION ON ACCREDITATION IN PHYSICAL THERAPY EDUCATION FOR
TRAINING PHYSICAL THERAPISTS; OR

~ (e) AN EDUCATIONAL PROGRAM SPONSORED OR APPROVED

BY THE AMERICAN PHYSICAL THERAPY ASSOCIATION; OR

(2) POSSESS CURRENT CERTIFICATION AS A CERTIFIED HAND

THERAPIST BY THE HAND THERAPY CERTIFICATION COMMISSION; AND

This item réquir:s that occupational therapy practitioners either receive the theoretical

training required in item ‘B from a source identified in subitem (1), or possess current
certification as a certified hand therapist by the Hand Thefapy Certification V.Commission. It
is neéessary that the rules identify approvéd training sources because of the concern
expressed by both occupational therapists and physical therapists that currently occupational
therapy practitioners are recéiving inadequate training prior to using electrical stimulation
devices. The professional level training programs and national associations listed in the rule
are reasonable because they have the capability of either desighing and providing, or
evaluating and approving training programs that will meet the requirements of the rule.

It is necessary and reasonable to allow persons who poé;sess current certification as a
Certified Hand Therapist to practice as a level one practitioﬁer in order to recognize that
Certified Hand Therapists ‘have demonstrated their theoretical knowledge by successful
completion of the Hand Therapy Certification Examination (the examination). Information

on the development and content of the examination has been provided in the narrative

following subpart 3, item C.
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D. HAS COMPLETED CLINICAL TRAINING THROUGH ON-SITE
DEMONSTRATION TO THE SUPERVISING LEVEL TWO PRACTITIONER OF
THEORETICAL KNOWLEDGE AND TECHNICAL APPLICATIONS OF ELECTRICAL
STIMULATION DEVICES. THIS CLINICAL COMPONENT MUST INCLUDE THE
FOLLOWING CLINICAL EXPERIENCES FOR EACH ELECTRICAL STIMULATION
DEVICE USED BY THE LEVEL ONE PRACTITIONER:

) OBSERVATION OF TREATMENTS PERFORMED BY THE LEVEL
TWO PRACTITIONER;

(2) APPLICATION OF THE ELECTRICAL STIMULATION DEVICE TO
NORMAL PHYSIOLOGICAL TISSUE TO DEMONSTRATE APPROPRIATE °
TECHNIQUES WHILE THE SUPERVISING LEVEL TWO PRACTITIONER IS
PHYSICALLY PRESENT AND OBSERVING THE LEVEL ONE PRACTITIONER
APPLY THE ELECTRICAL STIMULATION DEVICE;

(3) APPLICATION OF THE ELECTRICAL STIMULATION DEVICE TO
PERSONS WHO WOULD BENEFIT FROM THE TREATMENT WHILE THE
SUPERVISING LEVEL TWO PRACTITIONER IS PHYSICALLY PRESENT AND
OBSERVING THE LEVEL ONE i’RACTITI'ONER‘ APPLY THE ELECTRICAL
STIMULATION DEVICE; AND

(4) DEMONSTRATION OF ABILITY TO WORK WITHIN COMPETENCY
IN USING THE SPECIFIC ELECTRICAL STIMULATION DEVICE.

It is necessary to require that occupational therapists observe clinical applications of

electrical stimulation devices and demonstrate their competency using electrical stimulation
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dévices prior to practicing as a level one practitioner in order @ assure that consumers
receive safe and cost effective treatments from a level one practitioner. The specific clinical
experience requirements listed in subitems .(1) through (4) are reasonable because, after
consultation with the group of occupational therapists and physical therapists who advised the
Departmgnt on the revision of this rule part, the Commissioner has determined they pfovide
a reasonable and appropriate experience base for demonstfating sufficient knowledge of these
devices. These clinical requirements are also reasonable because they are recognized as an
effective sequential process for teaching clinical skills.

SUBPART 5 LEVEL ONE PRACTITIONER; -STANDARDS FOR USE OF
ULTRASOUND. AN OCCUPATIONAL THERAPIST MAY USE AN ULTRASOUND
DEVICE AS A LEVEL ONE PRACTITIONER IF THE OCCUPATIONAL THERAPIST:

A. IS UNDER THE DIRECT SUPERVISION OF A LEVEL TWO
PRACTITIONER FOR ULTRASOUND DEVICES;

It is necessary that the level one practitioner receive direct supervision from a level
two practitioner because use of ultrasound devices is not an entry level skill for occupational
therapists. Therefore, the level two practitioner must monitor the skills of the level one
practitioner and be available to assist as needed. The level of supervision required, and the
reasonableness of requiring direct supervision, is described in the definition of direct
supervision, part 4666.0020, subpart 11.

B. HAS RECEIVED THEORETICAL TRAINING IN THE USE OF
ULTRASOUND THAT ENABLES THE OCCUPATIONAL THERAPIST TO:

(1) EXPLAIN THE RATIONALE AND CLINICAL INDICATIONS FOR
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THE USE OF ULTRASOUND, INCLUDING ANTICIPATED PHYSIOLOGICAL

RESPONSES OF THE TREATED AREA;
(2) DESCRIBE THE BIOPHYSICAL THERMAL AND NONTHERMAL

EFFECTS OF ULTRASOUND ON NORMAL AND ABNORMAL TISSUE;

(3) EXPLAIN THE PHYSICAL PRINCIPLES OF ULTRASOUND,
INCLUDING WAVELENGTH, FREQUENCY, ATTENUATION, VELOCITY, AND
INTENSITY; |

(4 EXPLAIN THE MECHANISM AND GENERATION OF
ULTRASOUND AND ENERGY TRANSMISSION THROUGH PHYSICAL MATTER;
AND

(5 EXPLAIN THE PRECAUTIONS AND CONTRAINDICATIONS

REGARDING USE OF ULTRASOUND DEVICES;

It is necessary that the level one practitioner receive the theoretical training required
in subitems (1) through (5) because each of these are important principles in effectively and
safely using ultrasound devices. It is reasonable that the parameters of subject-matter
mastery be defined so‘that both the level one practitioner and ‘thevlevel two practitioner have
clear guidelines for the theoretical training that is required prior to using ultrasound devices.

C. HAS RECEIVED THE THEORE’I‘ICAL TRAINING SPECIFIED IN
ITEM B BY MEETING THE REQUIREMENTS OF SUBITEM (1) OR (2):
(1) POSSESS WRITTEN EVIDENCE THAT THE OCCUPATIONAL
THERAPIST RECEIVED THE TRAINING REQUIRED IN ITEM A AT COURSES,

WORKSHOPS, OR SEMINARS OFFERED THROUGH:
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. (@) A COLLEGE OR UNIVERSITY ACCREDITED BY THE
ACCREDITATION COUNCIL FOR OCCUPATIONAL THERAPY EDUCATION FOR

TRAINING OCCUPATIONAL THERAPISTS;
(b) AN EDUCATIONAL PROGRAM SPONSORED OR APPROVED
BY THE AMERICAN OCCUPATIONAL THERAPY ASSOCIATION; _
() AN EDUCATIONAL PROGRAM SPONSORED OR APPROVED
BY THE AMERICAN SOCIETY OF i-IAND THERAPISTS;
. (d) A COLLEGE OR UNIVERSITY ACCREDITED BY THE
COMMISSION ON ACCREDITATION IN PHYSICAL THERAPY EDUCATION FOR

TRAINING PHYSICAL THERAPISTS; OR
(¢) AN EDUCATIONAL PROGRAM SPONSORED OR APPROVED

BY THE AMERICAN PHYSICAL THERAPY ASSOCIATION; OR
(2) POSSESS CURRENT CERTIFICATION AS A CERTIFIED HAND

THERAPIST BY THE HAND THERAPY CERTIFICATION COMMISSION; ANb

This item requires that occupational therapy practitioners either receive the theoretical
training required in item B from a source identified in subitem (1), or possess current
certification as a certified hand therapist by the Hand Therapy Certification Commission. It
is necessary that the rules idéntify approved training sources because of the concern
expressed by both occupational therapists and physical therapists that currently occupational
therapy practitioners are r‘eceiving inadequate training prior to using ultrasound devices. The
professional level training programs and national associations listed in the rule are reasonable

because they have the capability of either designing and providing, or evaluating and

182




approving training programs that will meet the requirements of the rule.

It is necessary and reasonable to allow persons who possess current certification as a
Certified Hand Therapist to practice as a level one practitioner in order to recognize that
Certified Hand Therapists have demonstrated their theoretical knowledge by successful
- completion of the Hand Therapy Certification Examination (the exarhination). Information
on the development and content of the examinaﬁon has been provided in the narrative
following subpart 3, item C.

D. HAS COMPLETED CLINICAL TRAINING THROUGH ON-SITE
DEMONSTRATION TO THE SUPERVISING LEVEL TWO PRACTITIONER OF
THEORETICAL KNOWLEDGE AND TECHNICAL APPLICATIONS OF ULTRASOUND
DEVICES. THIS CLINICAL COMPONENT MUST INCLUDE THE FOLLOWING
CLINICAL EXPERIENCES IN THE USE OF ULTRASOUND DEVICES FOR THE
LEVEL ONE PRACTITIONER:

| (1) OBSERVATION OF TREATMENTS PERFCRMED BY THE LEVEL
TWO PRACTITIONER; |

2 APPLICATION -OF ULTRASOUND TO NORMAL PHYSIOLOGICAL -
TISSUE TO DEMONSTRATE APPROPRIATE TECHNIQUES WHILE THE
SUPERVISING LEVEL TWO PRACTITIONER IS PHYSICALLY PRESENT AND
OBSERVING THE LEVEL ONE PRACTITIONER APPLY ULTRASOUND;

(3) APPLICATION OF ULTRASOUND TO PERSONS WHO WOULD
BENEFIT FROM THE TREATMENT WHILE THE SUPERVISING LEVEL TWO

PRACTITIONER IS PHYSICALLY PRESENT AND OBSERVING THE LEVEL ONE
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PRACTITIONER APPLY ULTRASOUND; AND |

4) DEMONSTRATION OF ABILITY TO WORK WITHIN COMPETENCY
IN USING ULTRASOUND.

It is necessary to require that occupational therapists observe clinical applications of
ultrasound devices and demonstrate their competency using ultrasound devices prior to
‘practicing as a level one practitioner in order to assure that consumers receive safe and cost
effective treatments from a level one practitioner. The specific clinical experience
" requirements listed in subitems (1) through (4) are reasonable because, after consultation with
the group of occupationai therapists and physical thera'pists who advised the Departme_nt on
the revision of this rule part, the Commissioner has determined they provide a reasonable”
and appropriéte experience base for demonstrating sufficient knowledge and safetyuto use
ultrasound. These clinica; requirements are also reasonable because they are recognized as
an effective sequential method for teaching clinical skills.

SUBPART 6. LEVEL TWO PRACTITIONER; STAND‘;RDS FOR
UNSUPERVISED USE OF SUPERFICIAL PHYSICAL AGENT MODALITIES. TO

OBTAIN STATUS AS A LEVEL TWO PRACTITIONER, AN OCCUPATIONAL
THERAPIST MUST:

A. COMPLETE 1800 HOURS IN A TWO-YEAR PERIOD OF
EMPLOYMENT IN A CLINICAL SETTING PROVIDING DIRECT SERVICE AS AN
OCCUPATIONAL THERAPIST;

It is necessary that a therapist Who will be supervising others have at least 1800 hours:

clinical experience in a two year period so that he/she has practical as well as theoretical
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experience by which to judge the éfforts of others.

It is reasonable that the peﬁod of time for experience be long enough to provide the
occupational therapist experience with many of the problems that might arise in clinical
practice, but not be so long that it unnecessarily delays practitioners from working as a level
two practitioner. |

B. MEET ONE OF THE FOLLOWING REQUIREMENTS:

It is necessary that the rules state a standard for the theoretical training and clinical
expérience specific to superficial physical agent modalities that is required pprior to practice
as a level two practitioner, because a level two practitioner is permitted to work without '
supervision. I’he following items list three alternative methods for an o¢cupationa'l therapist
to demonstrate his/her skills in the use of superficial physical agent modalities, in order for
the therapiSt to qualify under the rules té use superficial physical agent modalities without
supervision. The reasonableness of each of the three methods is des;:ribed below.

(1) COMPLETE THE TRAINING REQUIRED IN SUBPART 3,

PRACTICE AS A LEVEL ONE PRACTITIONER USING SUPERFICIAL PHYSICAL
AGENT MODALITIES UNDER THE DIRECT SUPERVISION OF .A LEVEL TWO
PRACTITIONER, AND DEVELOP AND IMPLEMENT A TREATMENT PLAN FOR SIX
PATIENTS IN WHICH ICE OR OTHER COLD MEDIUM IS USED AND FOR 14
PATIENTS IN WHICH HEAT IS USED IN AN APPROPRIATE OCCUPATIONAL
THERAPY TREATMENT PLAN;

The standard stated in this item is reasonable beéause it states that, in addition to the

training required for a level one practitioner in subpart 2, the occupational therapist must
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"develop and implement" a specific minimum number of treatment plans as a level one
practitioner under the supervision of the level two practitioner. The minimum number of
treatment plans is reasonable because, after consultation with the group of occupational
therapists and physical therapists who advised Department staff on the revision of this rule
part, the Commissioner has determined they provide a reasonable and appropriate base for
demonstrating sufﬁcient knowledge and safety to use these fnodalities without supervision.
| (2) COMPLETE THE TRAINING REQUIRED IN SUBPART 3, ITEMS
B AND C, AND HAVE USED BOTH ICE OR OTHER COLD MEDIUM AND HEAT IN
A TREATMENT PLAN FOR AT LEAST 20 PATIENTS IN THE ONE YEAR
PRECEDING THE EFFECTIVE DATE OF PARTS 4666.0010 TO 4666.1400; OR

This itexz;; is necessary in order to identify persons who will be qualified to act as
level two practitioners (and supervise level one practitioners) when the pfﬁposed rules first
go into effect. The itém states that if occupational therapists have received the theoretical
training required in subpart 3, item B and C, and have specific minimum experience using
superficial physical agent modalities within one year preceding the effective date of the rules,
the occupational therapist can practice as a level two practitioner, even though he/she did not
complete the requirements of subpart 3, item A (work as a level one practitioner under direct
- supervision of level two practitioﬁer) and item D (complete clinical training). This item is
reasonable because it allows persons who have theoretical training and clinical experience in
the use of superficial phygical agent modalities to work as the supervisor of level one

practitioners when the rules first go into effect.
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(3) POSSESS CERTIFICATION AS A CERTIFIED HAND THERAPIST
BY THE HAND THERAPY CERT[FICATION COMMISSION ON THE Ef;‘FECTIVE |
DATE OF PARTS 4666.0010 TO 4666.1400 OR, PRIOR TO PRACTICE AS A LEVEL
TWO PRACTITIONER, OBTAIN CERTIFICATION AS A CERTIFIED HAND
THERAPIST BY THE HAND THERAPY CERTIFICATION COMMISSION WITHIN
THREE YEARS OF THE EFFECTIVE DATE OF‘ PARTS 4666.0010 TO 4666.1400; AND
This item is also necessary in order to identify persons who will be qualified to act as
ievel two practitioners (anq supervise levél one practitioners) when the proposed rule; first
-gd into effect. This item states that if an oc_cupational therapist is a certified hand therapist
on the effective date of the proposed rules, or obtains certification within three years of tht_a
effective date of the rules, the occupational therapist may practice as a level two practitioner,
even though he/she did not complete the réquirements of subpart 3, item A (work .as a level
one practitioner under direct supervision of level two practitioner) and item D (complete
clinical training). In order to take the Hand Therapy Certification Examination, cahdidates
must meet the following requirements: |
* possess a cunen? credential to practice occupational therapy or physical therapy m
the United States or Canada;
* possess the credential for a minimum of five years; and
* complete a minimum of 2000 hours of direct practice experience in hand therapy.
This item is reasonable be_cause it allows persons who have demonstrated their theoretical
knbwledge and clinical experience by' successfully completing the Hand Therapy Certification

Examination, either prior to or within three years after the effective date of the proposed
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rules, to work as the supervisor of level one practitioners.

While it is reasonable to allow a three year grandparenting period for persons with
these qualifications, it is also reasonable that after the three year period, the rules establish
uniform standards for clinical training. Thus, beginning three years after the effective date
of the rules, bersons who successfully complete the Hand Therapy Certification _Examinatién
will also be required to work as a level one practitioner under the direct supervision of a
level two practitioner (see subpart 3, item A) and wxll be required to complete the clinical
training described in subpart 3, item D.

C. DEMQNSTRATE COMPETENCY IN:

(1) APPROPRIATE INCORPORATION OF SUPERHCIAL PHYSICAL
AGENT MODALITIES INTO. AN OCCUPATIONAL THERAPY TREATMENT PLAN,
AS IT RELATES TO ESTABLISHED GOALS AND HOME PROGRAM;

(2) PREPARING THE PATIENT, INCLUDING POSITIONING AND
EDUCATING THE PATIENT ABOUT THE PROCESS AND POSSIBLE RISKS AND
BENEFITS OF TREATMENT;

(3) SAFE ADMINISTRATION OF THE SUPERFICIAL PHYSICAL
AGENT MODALITIES AS RELATED TO THE CLINICAL CONDITION;

(4) SAFE AND APPROPRIATE EQUIPMENT OPERATION AND
MAINTENANCE; |

(5) IDENTIFYING POSSIBLE ADVERSE REACTIONS TO

- TREATMENT AND APPROPRIATE ADJUSTMENT OR DISCONTINUANCE, AND

AFTERCARE; AND
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(6) UTILIZING APPROPRIATE METHODS OF DOCUMENTATION.

This final subitem requires the occupational therapist demonstrate competency in six
areas relating to the use of superficial physical agent modalities, prior to using superficial
physical agent modalities as a le..vel two practitioner. It is necessary that the level two
practitionef is competent in each of these aspects of treatment because the level two
practitiéner is not required to work under any supervision.' Failure to adequately perform
any of these functions could result in patient harm. The speciﬁc areas that are identified in
the subpart are reasonable because they were developed by practitioners who use superficial |
physical agent modalities in their occupational therapy practice, and were reviewed by the
group of occupational therapists and physical‘ therabist who advised department sﬁﬁ on the
revision of this rule part.

SUBPART 7. LEVEL TWO PRACTITIONER; STANDARDS FOR
UNSUPERVISED USE OF ELECTROTHERAPY. TO OBTAIN STATUS AS A LEVEL
TWO PRACTITIONER, AN OCCUPATIONAL THERAPIST MUST:

| A. COMPLETE 1800 HOURS IN A TWO-YEAR PERIOD OF
EMPLOYMENT IN A CLINICAL SETTING PROVIDING DIRECT SERVICE AS AN
OCCUPATIONAL THERAPIST;

It is necessary that a therapist who will be supervising others 'have at least 1800 hours
clinical experience in a two year period so that he/she has practical as well as theoretical
experience by which to judge the efforts of others.

It is reasonable that the period of time for experience be long enough to provide the

occupational therapist experience with many of the problems that might arise in clinical
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practice, but not be so lqng that it unnecessarily delays practitioners from working as a level
two practitioner.
B. MEET ONE OF THE FOLLOWING REQUIREMENTS:

It is necessary that the rules state a standard for the theoretical training and clinical
experience specific to electrotherapy that is required prior to practice as a level two
practitioner, because a level two practitioner is permitted td work without supervision. The
following items list two alternative methods for an occupational therapist to demonstrate
his/her skills int the use of electrotherapy, in order for the thevrapi’stﬂ to qualify under the rules
to use electrotherapy without supervision. The reasonablehess of each of the three methods
is de;cribed below. | |
(1) COMPLETE THE TRAINING REQUIRED IN SUBPART 4, .
PRACTICE AS A LEVEL ONE PRACTITIONER USING ELECTRICAL STIMULATION
UNDER THE DIRECT SUPERVISION OF A LEVEL TWO PRACTITIONER, AND
DEVELOP AND IMPLEMENT A TREATMENT PLAN ?OR 12 PATIENTS IN WHICH
ELECTRICAL STIMULATION IS USED IN AN APPROPRIATE OCCUPATIONAL
THERAPY TREATMENT PLAN; OR

The standard stated in this item is reasonable because it states that, in addition to the
| training required for a level one practitioner in subpart 4, the occupational therapist must
"develop and implement” a specific minimum number of treatment plans as a level one °
practitioner under the supervision of the level two practitioner. The minimum number of
treatment plans is reasoqable‘because, after consultation with the group of occupational

therapists and physical therapists who advised Departmeht staff on the revision of this rule
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part, the Commissioner has determined they provide a reasonable and appropriate experience
base for demonstrating sufficient knowledge and safety to use these devices without
supervision.
(ﬁ) POSSESS CERTIFICATION AS A CERTIFIED HAND THERAPIST

BY THE HAND THERAPY CERTIFICATION COMMISSION ON THE EFFECTIVE
DATE OF PARTS 4666.0010 TO 4666.1400 OR, PRIOR TO PRACTICE AS A LEVEL
TWO PRACTITIONER OBTAIN CERTIFICATION AS A CERTIFIED HAND
THERAPIST BY THE HAND THERAPY CERTIFICATION COMMISSION WITH[N
THREE YEARS OF THE EFFECTIVE DATE OF PARTS 4666.0010 TO 4666.1400; AND

This item is necessary in order to identify persons who will be qualified to act as
level two practitioners (and supervise level one practitioners) \&hen the proposed rules first
go into effect. This item states that if an occupational thérapist is a Certified Hand Therapist
on the effective date of the proposed rules, or obtains certification within three years of the
effective date of the rules, the occupational therapist may practice as a level two practitioner,
even though he/she did notAcomplete the requirerhen;s of subpart 4, item A (work as a level
one practitioner under direct superviSion of level two practitioner) and item D (complete
clinical training). In order to take the Hand Therapy Cg:rtiﬁcation Examination, candidates
must meet the following requirements: |

* _possesé a current bredential to practice occupational therapy or physical therapy in

the United States or Canada;

* possess the credential for a minimum of five years; and

* complete a minimum of 2000 hours of direct practice experience in hand therapy.
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‘ This item is reasonable because it allows persons who have demonstrated their theoretical
knowledge and clinical experience By successfull)" completing the Hand Therapy Certification
Examination either prior to, or within three yéars of, thé effective date of the proposed rules
to work as the supervisor of level one practitioners.

While it is reasonable to allow a three year grandparenting period for persons with
these qualifications, it is also reasonable that after the three year period, the rules establish
 uniform standards for clinical training. Thus, beginningvthree years after the effective date
of the rules, persons who successfully complete the Hand Therapy Certification Examination
will also be required to work as a level one practitioner under the direct supervision of a
level two practitioner (see subpart 4, item A) and will be required to complete the clinical
training described in- subpart 4, item D. |

C. DEMONSTRATE COMPETENCY IN:

(1) APPROPRIATE INCORPORATION OF ELECTROTHERAPY INTO
AN OCCUPATIONAL THERAPY TREATMENT PLAN AS IT RELATES TO
ESTABLISHED TREATMENT GOALS AND HOME PROGRAM;

- (2) PREPARING THE PATIENT, INCLUDING POSITIONING, AND
EDUCATING THE PATIENT ABOUT THE PROCESS AND THE POSSIBLE RISKS
AND BENEFITS OF TREATMENT;

(3) APPROPRIATE USE OF ELECTRODES, INCLUDING SIZE,
PLACEMENT, AND TYPE, AS WELL AS RESULTANT EFFECTS ON CURRENT
FLOW AND DENSITY; |

(4) APPROPRIATE SELECTION AND SAFE OPERATION AND

192




MAINTENANCE OF ELECTROTHERAPEUTIC EQUIPMENT, INCLUDING
CONTROLS, COMPONENTS, AND PARAMETERS, AS RELATED TO THE CLINICAL
CONDITION AND THERAPEUTIC VALUE;

| (5) IDENTIFYING POSSIBLE ADVERSE REACTIONS TO
TREATMENT AND APPROPRIATE ADJUSTMENT IN OR DISCONTINUANCE OF
TREATMENT AND AFTERCARE; AND | |

©) UTILIZING APPROPRIATE METHODS OF DOCUMENTATION

WHICH COMMUNICATE EQUIPMENT TYPE AND PARAMETERS USED.

This final subitem requires the occupational therapist demonstrate competency in six
areas relating to the use of electrical stimulation devices, prior' to using electrical stimulation
devices as a ievel two practitionér. It is necessary that the level two praétitioner is
competent in each of these aspects of treatment because the level two praétitioner is not
required to work under any supervision. Failure to adequafely perform‘ any of these
functions could result in patient harm. The specific areas tﬁat are identified in the subpart
are reasonable because they were developed by practitioners who use electrical stimulation
devices in their occupational therapy practice, and were reviewed by the group of
occupational therapists and physical therapist who advised department staff on the revision of
this rule part.

SiIBPART 8. LEVEL TWO PRACTITIONER; STANDARDS FOR
'UNSUPERVISED USE OF ULTRASOUND DEVICES. TO OBTAIN STATUS AS A
LEVEL TWO PRACTITIONER, AN OCCUPATIONAL THERAPIST MUST:

A. COMPLETE 1800 HOURS IN A TWO-YEAR PERIOD OF
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EMPLOYMENT IN A CLINICAL SETTING PROVIDING DIRECT SERVICE AS AN
OCCUPATIONAL THERAPIST; |

It is}r}msary that a tﬁerapist who will be supervising others have at least 1800 hours -
clinical experience in a two year period so that he/she has practical as well as theoretical |
experience by which to judge the efforts of others. |

It is reasonable fhat the period of time for e;cperienbe be long enough to provide the
occupational therapist experiénce with many of the proﬁlems that might arise in clinical
practice, but not be so long that it unnecessarily delays practitioners from Aworking as a level

two practitioner.

B. MEET ONE OF THE FOLLOWING REQUIREMENTS:

It is necessary that the rules state a standard for the theoretical training and clinical
experience specific to ultrasound devices that is required prior to practice as a level two
practitioner, beéause a level two practitioner is permitted to work without supervision. The
following items list two alternative methods for an occupational the;apist to demonstrate
his/her skills in the use of ultrasound devices, in order for the therapist to qualify under the
rules to use ultrasound devices without supervision. The reasonableness of each of the threé
methods is described below. |

. (1) COMPLETE THE TRAINING REQUIRED IN SUBPART 5,
PRACTICE AS A LEVEL ONE PRACTITIONER USING ULTRASOUND UNDER THE
DIRECT SUPERVISION OF A LEVEL TWO PRACTITIONER, AND DEVELOP AND
IMPLEMENT A TREATMENT PLAN AFOR 12 PATIENTS IN WHICH ULTRASOUND

DEVICES ARE USED IN AN APPROPRIATE OCCUPATIONAL THERAPY

194




'TREATMENT PLAN; OR

The standard stated in this item is reasonable because it states that, in addition to the
training required for a level one practitioner in subpart 5, the occupational therépist must
"develop and implement"” a specific minimum number of treatment plans as a level one
practitioner under the supervision of the level two practitioner. The minimum number of
treatment plans is reasonable becau;e,lafter consultation w1th the group of occupational
therapists and‘vphysical therapists who advised Department staff on the revision of this rule
part, the Commissioner has determined that they provide a reasonable and appropriate 2
experience base for demonstrating sufficient knowledge and safety to use ultrasound without .
supervision.

(2) POSSESS CERTIFICATION AS A CERTIFIED HAND THERAPIST

BY THE HAND THERAPY CERTIFICATION COMMISSION ON THE EFFECTIVE
DATE OF PARTS 4666.0010 TO 4666.1400 OR, PRIOR TO PRACTICE AS A LEVEL.
TWO PRACTITIONER, OBTAIN CERTIFICATION AS A CERTIEIED HAND
THERAPIST BY THE HAND THERAPY CERTIFICATION COMMISSION WITHIN
THREE YEARS OF THE EFFECTIVE DATE OF PARTS 4666.0010 TO 4666.1400; AND

This item is necessary in order to identify persons Who will be qualified to act as
level two practitioners (and §upervise level one practitioners)vwhen the proposed rules first
go into effect. This item states that if an occupationai therapist is a Certiﬁed Hand Therapist
on the.effective date of the proposed rules, or obtains certification within three years of the
effective date of the rules, the occupational ‘therapist may practice as a level two practitioner,

even though he/she did not complete the requirements of subpart 5, item A (work as a level
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one practitioner under direct supervision of level two practitioner) and item D (completg
clinical tmmng) In order to take the Hand Therapy Certiﬁcatidn Examination, candidates
must meet the following requirements: -

* possess a current credential to practice occupational therapy or physical therapy in

the United States or Canada; | |

* possess the credential for a minimum of five years; and

* complete a minimum of 2000 hours of direct practice experience in hand therapy.
This item is reasonable because it allows persons who have demonstrated their theoretical
knowledge and clinical experience by successfully completing the Hand Therapy Certification
Examination either prior to, or within three years of, the effective date of the-proposed rules
to work as the supervisor of level one piactitioners.

While it is reasonable to allow a three year grandparenting period for persons with
these qualifications, it is also reasonable that after the three year period, the rules establish
uniform standards for clinical training. Thus, beginning three years after the effective date
of the rules, persons who successfully complete the Hand Therapy Certification Examination
will also be required to work as a level one practitioner under the direct supervision of a‘
level two practitioner (see subpart 5, item A) and will be required to complete the clinical
training described in subpart 5, item D.

C. DEMONSTRATE COMPETENCY IN:
(1) APPROPRIATE INCORPORATION OF ULTRASOUND INTO AN
OCCUPATIONAL THERA?Y TREATMENT PLAN AS IT RELATES TO ESTABLISHED

TREATMENT GOALS AND HOME PROGRAM, INCLUDING ANTICIPATED
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PHYSIOLOGICAL RESPONSE OF TREATED AREAS AND APPROPRIATE CLINICAL
CONDITIONS;

(2) PREPARING THE PATIENT, INCLUDING POSITIONING, AND
EDUCATING THE PATIENT ABOUT THE PROCESS AND POSSIBLE RISKS. AND

BENEFITS OF TREATMENT; |
(3) SAFE CLINICAL ADMINISTRATION OF ULTRASOUND

INCLUDH;JG USE OF}APPROPRIATE.FREQUENCY, INTENSITY, DURATION, AND
DELIVERY METHOD, AS RELATED TO THE CLINICAL CONDITION;

“4) APPROPRIATEN APPLICATION TECHNIQUES, INCLUDING
COUPLING METHODS AND DUTY CYCLE, AS THEY RELATE TO TISSUE
CONDITION, AREA, AND DEPTH; .

(5) SELECTION AND USE OF ULTRASOUND EQUIPMENT,
INCLUDING CONTROLS, SOUNDHEAD SIZE, EFFECTIVE RADIATING AREA, AND
BEAM NONUNIFORMITY RATIO, AND MAINTENANCE ANb CALIBRATION
REQUIREMENTS;

(6) RECOGNIZING ADVERSE REACTION TO ULTRASOUND
TREATMENT AND APPROPRIATE ADJUSTMENT OF TREATMENT,
DISCONTINUANCE, AND AFTERCARE; AND

(7) APPROPRIATE METHODS OF DOCUMENTATION WHICH
COMMUNICATE SPECIFICS OF ULTRASOUND APPLICATION.

This final subitem requires thé occupational therapist demonstrate competency in

seven areas relating to the use of ultrasound devices, prior to using ultrasound devices as a
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level two practitioner. It is necessary that the level two practitioner is coinpetent in each of
these aspects of treatment because the level two practitioner is not required to work under
any supervision. Failure to adequately perform any of these functions could result in patient
harm. The specific areas that are identified in the subpart are reasonable because they were
developed by i)ractitioners who use ultrasound devices in their occupational therapy practice,
and were reviewed by the group of occupational therapists and physical therapist who advised
department staff on theé revision of this rule part. |

SUBPART 9. OCCUPATIONAL THERAPY ASSISTANT USE OF PHYSICAL
AGENT MODALITIES. AN OCCUPATIONAL THERAPY ASSISTANT MAY SET UP
AND IMPLEMENT TREATMENT USING PHYSICAL AGENT MODALITIES IF THE
ASSISTANT MEETS THE REQUIREMENTS OF THIS PART, HAS DEMONSTRATED
SERVICE COMPETENCY FOR THE PARTICULAR MODALITY USED, AND WORKS
UNDER THE DIRECT SUPERVISION OF AN OCCUPATIONAL THERAPIST WHO IS
A LEVEL TWO PRACTITIONER FOR THE PARTICULAR MODALITY USED. AN
- OCCUPATIONAL THERAPY ASSISTANT WHO USES SUPERFICIAL PHYSICAL
AGENT MODALITIES MUST MEET THE REQUIREMENTS OF SUBPART 3, ITEMS B
AND C. AN OCCUPATIONAL THERAPY ASSISTANT WHO USES
ELECTROTHERAPY MUST MEET THE REQUIREMENTS OF SUBPART 4, ITEMS B
AND C. AN OCCUPATIONAL THERAPY ASSISTANT WHO USES ULTRASOUND
MUST MEET THE REQUIREMENTS OF SUBPART 5, ITEMS B AND C. A LEVEL
TWO PRACTITIONER MAY NOT DELEGATE EVALUATION, REEVALUATION,

TREATMENT PLANNING, AND TREATMENT GOALS FOR PHYSICAL AGENT
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MODALITIES TO AN OCCUPATIONAL THERAPY ASSISTANT.

This part is necessary in order to specify the requirements for occupational therapy |
assistants’ use of physical agent modalities. Occupational therépy assistants are not trained in
the use of physical agent modalities as part of their entry level training. Therefore, it is
reasonable to require that occupational therapy assistants receive additional theoretical and
clinical training prior to use of physical agent modalities; This part requires occupational
therapy assistants obtajn the same theoretical and clinical training as is required for a level
one practitioner_priof to using physical agent modalities. Once they have received that
training, occupational therapy assistants can use the physical agent modalities,'that they have
been trained to use, .under the direct supervision of a level two practitioner.

The proposed rules states that a level two practitioner may not delegate evaluation, re-
evéluation, treatment planning and treatment goals for physical agent 4modalitie‘s to an
occupational therapy assistant. It is necessary and reasonable to limit the role of an
occupational therapy assistant to set up and implementation of treatment because use of
physical agent modalities is advanced level pfacticg for both occupational therapists and
occupatjonal therapy assistants. This llimitation is consistent with the fact that occupational
therapy assistant’s can not work as a level two practitioner, and therefore can not use
superficial physical agent modalities without supervision.

This rule part as a whole is necessary and reasonable because it was approved by the

group of occupational therapy practitioners and physical therapists who reviewed the rule part

on physical agent modalities.
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4666.1100. CONTINUING EDUCATION REQUIREMENTS.
SUBPART 1. GENERAL REQUIREMENTS. AN OCCUPATIONAL
THERAPIST APPLYING FOR REGISTRATION RENEWAL MUST HAVE COMPLETED
A MINIMUM OF 24 CONTACT HOURS OF CONTINUING EDUCATION IN THE TWO
YEARS PRECEDING REGISTRATION RENEWAL. . AN OCCUPATIONAL THERAPY
ASSISTANT APPLYING FOR REGISTRATION RENEWAL MUST HAVE COMPLETED
A MINIMUM OF 18 CONTACT HOURS OF CONTINUING EDUCATION IN THE TWO
YEARS PRECEDING REGISTRATION RENEWAL. REGISTRANTS WHO ARE
ISSUED REGISTRATION FOR A PERIOD OF LESS THAN TWO YEARS SHALL
PRORATE THE NUMBER OF CONTACT HOURS REQUIRED FOR REGISTRATION
RENEWAL BASED ON THE NUMBER OF MONTHS REGISTERED DURING THE
BIENNIAL REGISTRATION PERIOD. REGISTRANTS SHALL RECEIVE CONTACT
HOURS FOR CONTINUING EDUCATION ACTIVITIES ONLY FOR THE BIENNIAL
REGISTRATION PERIOD IN WHICH THE CONTINUING EDUCATION ACTIVITY
WAS PERFORMED. |
TO QUALIFY AS CONTINUING EDUCATION ACTIVITY, THE ACTIVITY
MUST BE A MINIMUM OF ONE CONTACT HOUR. CONTACT HOURS MUST BE
EARNED AND REPORTED IN INCREMENTS OF ONE CONTACT HOUR OR ONE-
HALF CONTACT HOUR FOR EACH CONTINUING EDUCATION ACTIVITY. ONE-
HALF CONTACT HOUR MEANS AN INSTRUCTIONAL SESSION OF 30
CONSECUTIVE MINUTES, EXCLUDING COFFEE BREAKS, REGISTRATION,

MEALS WITHOUT A SPEAKER, AND SOCIAL ACTIVITIES.

200



EACH REGISTRANT IS RESPONSIBLE FOR FINANCING THE COST OF THE

' REGISTRANT'S CONTINUING EDUCATION ACTIVITIES.

It is necessary to require that a registrant complete a certain number of continuing |

| education hours because éttendance at continuing education programs is an accepted method
for promoting continued competency of occupational therapy practitioners. In the
Determination of the Commissioner of Health Regardingthe Need to Regulate Occupational
Therapy Practitioners, the Comfnissidher found that "there are no mechanisms for promoting

continuing competence either nationally or within Minnesota.” Determination of the

Commissioner of Health, Regarding the Need to Regulate Occupational Therapy Practitioners

(August 31, 1989), Attachment A. By requiring continuing education of registrants, the

proposed rules will provide such a mechanism statewide and in all employment settings.

The number of contact hours required in the proposed rules is reasonable because it is

based on consideration of the contimiing education requirements for occupational therapy
.practitioners in other states and the continuing education requirements for other health and
human service occupations in Minnesota. The proposed rules require occupational therapists
to compléte 24 contact hours every two years; occupational tﬁerapy assistants must complete
18 contact hours every two years. The number of contact hourslrequired for occupational

therapy practitioners in a group of selected states are as follows:

201




Kansas

South Dakota
North Dakota
Iowa
Wisconsin
Virginia

Texas

# of hours for two year period

0 ional Therani onal T1 \ssi

40
24
0
30
18

0

20

40
24
0
15
12

not regulated

—— - ——— —— —— ——— ——— —— ——— " 2 s et

20

The number of contact hours required for selected health and human service

occupations in Minnesota are as follows:

Physical Therapist

Speech Language Pathologist

Audiologist
Registered Nurse

Teacher

# of hours for tw r

20 (Minn. R. 5601.2100)

30 (Minn. R. 4750.0400, subp. 1, A.)
30 (Minn. R. 4750.0400, subp. 1, A.)
24 (Minn. R. 6310.2800, subp. 1)

50 (Minn. R. 8700.0900, subp. 4)
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Proration of continuing education contact hours for those individuals registéred for
less than the full biennial registration period is reasonable to assure equitable treatment of
registered individuals and to avoid overly burdensome requiremenfs, Occupational therapist
registered for less than the full biennial time period may complete one houf of continuing
education for every month of the biennium which they are regisiered. Occupational therapy
assistants may complete 3/4 hour of continuing education fbr every month of the biennium
which they are registered. | |

SUBP. 2. STANDARDS FOR APPROVAL. EXCEPT AS PROVIDED IN
SUBPART 3, ITEM E, IN ORDER TO QUALIFY AS A CONTINUING EDUCATION
ACTIVITY, THE ACTIVITY MUST: | |

A. CONSTITUTE AN ORGANIZED PROGRAM OF LEARNING;

B. REASONABLY BE EXPECTED TO ADVANCE THE KNOWLEDGE
AND SKILLS OF THE OCCUPATIONAL THERAPY PRACTITIONER;

C. PERTAIN TO SUBJECTS THAT DIRECTLY RELATE TO THE
PRACTICE OF OCCUPATIONAL THERAPY;

D. BE CONDUCTED BY INDIVIDUALS WHO HAVE EDUCATION,
TRAINING, AND EXPERIENCE BY REASON OF WHICH SAID INDIVIDUALS
SHOULD BE CONSIDERED EXPERTS CONCERNING THE SUBJECT MATTER OF
THE ACTIVITY; AND

E. BE PRESENTED BY A SPONSOR WHO HAS A MECHANISM TO

VERIFY PARTICIPATION AND MAINTAINS ATTENDANCE RECORDS FOR THREE

YEARS.
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In order to minimize the cost of administering the registration system for occupational
therapy practitioners, the continuing education requirements will operate on an honor system,
whereby registrants will be required fo identify those courses that qualify for continuing
education and maintain records of continuing education activities. Registrants will submit a
continuing education report at the end of their repog‘ting period (see subpart 5). Department
staff will conduct periodic audits, of registrants chosen at fandom, to verify the accuracy of
continuing education reports (see subpart 6). In order to implement this system, it is
necessary that the rules provide registrants with standards for identifying those activities that
will qualify for continuing education contact hours. The standards in the proposed rule are
reasonable because they are sufficiently clear to permit registrants to identify those acﬁviﬁes
which will qualify for credit. The standards are also ;easonable because they describe those
activities that will promote the continuing competency of registrants.

It is necessary that the rules require sponsors to maintain recbrds of attendance to
enable the Commissioner to verify registrant participation in a'conti‘t;uing education activifcy.
Itis reaéonable that sponsors maintain records of attendance for occupational therapy

practitioners because sponsors must maintain attendance records for a similar length of time
for other regulated professions and therefore it is not overly burdensome to maintain these
records for occupational therapy practitioners also.

SUBP. 3. ACTIVITIES QUALIFYING FOR CONTINUING EDUCATION
CONTACT HOURS. THE FOLLOWING ACTIVITIES QUALIFY FOR CONTINUING

EDUCATION CONTACT HOURS IF THEY MEET ALL OTHER REQUIREMENTS OF

THIS PART.
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It is necessary to provide registrants with additional criteria for identifying those
activities that will qualify for continuing education contact hours so that registrants will be
able to independently identify appropriate continuing education activities and in order to
minimize the time of Department staff in answering questions about the appropriateness of
speciﬁc activities. | |

_ A. A REGISTRANT MAY OBTAIN AN UNLIMITED NUMBER OF
CONTACT HOURS IN ANY TWO-YEAR CONTINUING EDUCATION PERIOD

THROUGH PARTICIPATION IN THE FOLLOWING:
(1) ATTENDANCE AT EDUCATIONAL PROGRAMS OF ANNUAL

CONFERENCES, LECTURES, PANEL DISCUSSIONS, WORKSHOPS, IN-SERVICE
TRAINING, SEMINARS, AND SYMPOSIUMS; |

(2) SUCCESSFUL COMPLETION OF COLLEGE OR UNIVERSITY
COURSES. THE REGISTRANT MUST OBTAIN A GRADE OF AT LEAST A "C" OR A
PASS IN A PASS OR FAIL COURSE IN ORDER TO RECEIVE THE FOLLOWING

CONTINUING EDUCATION CREDITS:
(A) ONE SEMESTER CREDIT EQUALS 14 CONTACT HOURS;

(B) ONE TRIMESTER CREDIT EQUALS 12 CONTACT HOURS;

AND
(C) ONE QUARTER CREDIT EQUALS 10 CONTACT HOURS;

AND
(3) SUCCESSFUL COMPLETION OF HOME STUDY COURSES

THAT REQUIRE THE PARTICIPANT TO DEMONSTRATE THE PARTICIPANT’S
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KNOWLEDGE FOLLOWING COMPLETION OF THE COURSE.

It is reasonable to allow registrants to accumulate an unlimited number of contact hours in
the activities described above because these are the activities that are widely recognized as
the activities that best serve the goal of promoting continuihg competency.

B. A REGISTRANT MAY OBTAIN A MAXIMUM OF SIX CONTACT
HOURS IN ANY TWO-YEAR CONTINUING EDUCATION PERIOD FOR TEACHING
CONTINUING EDUCATION COURSES THAT MEET THE REQUIREMENTS OF THIS
PART. A REGISTRANT IS ENTITLED TO EARN A MAXIMUM OF TWO CONTACT
HOURS AS PREPARATION TIME FOR EACH CONTACT HOUR OF PRESENTATION
TIME. CONTACT HOURS MAY BE CLAIMED ONLY ONCE FOR TEACHING THE
SAME COURSE IN ANY TWO-YEAR CONTINUING EDUCATION PERIOD. A
COURSE SCHEDULE OR BROCHURE MUST BE MAINTAINED FOR AUDIT.

This provision is necessary because one of the basic reasons for continuing educatibn
is to require occupationai therapy practitioners to gather information and education from
others in order to increase their knowledge of the ﬁeld. Therefore, it is reasonable to
encourage registrants to learn as a "student" of continuing education cburses as well as
through teaching continuing education courses. This provision is reasénable because it
allows a balance between contact hours earned through teaching and through the standard
means of being a student.

It is reasonable to allow registrants td earmn two contact hours as preparation time for
each contact hour of presentation time beéause preparation is time consﬁming and often takes

at least twice the amount of time as the presentation. It is reasonable to include the
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restriction that contact hours may be claimed only once for teaching the same course in any
two-year continuing education period because it is reasonable to assume that the highest
learning value occurs in the initial preparatibn of a course for presentation and that after the
initial presentation, less legming.occurs while preparing for successive or subsequent
t&ching of the course. | _

C. A REGISTRANT MAY OBTAIN A MAXIMUM OF TWO CONTACT
HOURS IN ANY TWO-YEAR CON'I"INUING EDUCATION PERIOD FOR
CONTINUING EDUCATION ACTIVITIES IN THE FOLLOWING AREAS:

(1) BUSINESS-RELATED TOPICS: MARKETING, TIME
MANAGEMENT, ADMINISTRATION, RISK MANAGEMENT, GOVERNMENT
REGULATIONS, TECHNIQUES FOR TRAINING PROFESSIONALS, COMPUTER
SKILLS, AND SIMILAR TO‘PI_CS‘; '

2 PERSONAL SKILL TOPICS: CAREER BURNOUT,
COMMUNICATION SKILLS, HUMAN RELATIONS, AND SIMILAR TOPICS; AND

In a system which is attempting to assure the continued competence of registrants in a
specialized field, it is necessary to limit the number of continuing education ﬁours écquired.
by attending programs on business reléted topics and per;onal skills. These classes may
enhance a registrant’s ability to perform'their job but, taken alone, would not serve the
purpose of maintaining the registrant’s occupational therapy training or keeping the registrant
apprised of new developments in the field. Therefore it is reasonable to limit registrants to
two contact hours for courses or inservice programs of this nature.

| (3) TRAINING THAT ‘IS OBTAINED IN CONJUNCTION WITH A
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REGISTRANT’S EMPLOYMENT, OCCURS DURING A REGISTRANT’S NORMAL
WORKDAY, AND DOES NOT INCLUDE SUBJECT MATTER SPECIFIC TO THE
FUNDAMENTALS OF OCCUPATIONAL THERAPY.
The group of occupational therapy practitioners that consulted with department staff in
| the development of the proposed rules described a variety of topics that may relate to the
occupational therapy practice of an individual occupational,ihe’rapy practitioner but will not
specifically relate to the fundamentals of occupational therapy practice. The topics listed in
subitem 1 and 2 do not provide an exhaustive list of the types of inservices or courses that fit
into this category, and therefore a more general statement is necessary. It is 'reasonable to
limit the number of contact hours that may be earned for these topics because these courses
taken alone would not serve the purpose of maintaining the registrant’s occupational therapy
training or keeping the registrant apprised of new developments in the ﬁela.
D. AN OCCUPATIONAL THERAPY PRACTITIONER THAT UTILIZES
LEISURE ACTIVITIES, RECREATIONAL ACTIVITIES, OR HOBBIES AS PART OF
OCCUPATIONAL THERAPY SERVICES IN THE PRACTITIONER’S CURRENT WORK
SETTING MAY OBTAIN A MAXIMUM OF SIX CONTACT HOURS IN ANY TWO-
YEAR CONTINUING EDUCATION PERIOD FOR PARTICIPATION IN COURSES
TEACHING THESE ACTIVITIES.
Occupational therapy practitioners may use leisure activi@es, recreational activities,

and hobbies as part of occupational therapy services. It is necessary to allow those

practitioners to earn continuing education contact hours for courses teaching these activities.

It is reasonable to require that the practitioner use these activities in their current work

208



setting in order to prevent registrants from taking courses that are of personal interest to
them but of little, if any benefit, to the setting where they are currently working. For those
registrants who will qualify to take these courses, it is reasoﬁable to allow a limited number
of contact hours for these types of continuing education activities in order to assure that
practitioners maintain their more technical skills as well. ]

E. A REGISTRANT MAY OBTAIN A MAXIMUM OF SIX CONTACT
HOURS IN ANY TWO-YEAR CONTINUING EDUCATION PERIOD FOR
SUPERVISION OF OCCUPATIONAL THERAPIST OR OCCUPATIQNAL THERAPY
ASSISTANT STUDENTS. A REGISTRANT MAY EARN ONE CONTACT HOUR FOR
EVERY EIGHT HOURS OF STUDENT SUPERVISION. REGISTRANTS MU_ST'
MAINTAIN A LOG INDICATING THE NAME OF EACH STUDENT SUPERVISED
AND THE HOURS EACH STUDENT WAS SUPERVISED. CONTACT HOURS
OBTAINED BY STUDENT SUPERVISION MUST BE OBTAINED BY SUPERVISING
'STUDENTS FROM AN OCCUPATIONAL THERAPY EDUCATidN PROGRAM
ACCREDITED BY THE ACCREDITATION COUNCIL FOR OCCUPATIONAL
THERAPY EDUCATION.

It is necessary and rgasonablé to allow limited continuing education credit for student
supervision because this activity, while not a formally structured continuing education
activity, requires the supervising practitioner to mé.intain knowledge and skills in
occupational therapy prac?ice. It is necessary and reasonable that supervised students be
enrolled in an accredited occupational therapy education program because these programs

have basic standards for student clinical experiences which assure that the registrant is
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| performing tasks as supervisor which maintain knowledge and skills in occupational therapy
practice while instructing students. It is necessary and reasonable that the registrant maintain
a log of supervision because it provides the Commissioner a means for verifying the
registrant’s participation in the activity and is not unduly burdensome for the registrant.

SUBP. 4. ACTIVITIES NOT QUALIFYING FOR CONTINUING EDUCATION
CONTACT HOURS. = NO CREDIT SHALL BE GRANTED FOR THE FOLLOWING
ACTIVITIES: HOSPITAL ROUNDS, ENTERTAINMENT OR RECREATIONAL
ACTIVITIES, EMPLOYMENT ORIENTATION SESSIONS, HOLDING AN OFFICE OR
SERVING AS AN ORGANIZATIONAL DELEGATE, MEETINGS FOR THE PURPOSE
OF MAKING POLICY, NONEDUCATIONAL ASSOCIATION MEETINGS, TRAINING
RELATED TO PAYMENT SYSTEMS (INCLUDING COVERED SERVICES, CODING,
AND BILLING), TRAINING REQUIRED BY PART 4666.1000, SUBPARTS 3, ITEM B;
4, ITEM B; AND 5, ITEM B, AND ANY OTHER ACTIVITIES THE COMMISSIONER
DETERMINES DO NOT MEET THE REQUIREMENTS OF THIS .PART.

This rule is necessary in order to provide registrants with examples of those activities
that do not meet the threshold criteria of subpart 2 and thus will not qualify for continuing
education contact hours. It is reasonable to exclude these activities because they do not serve
the objective of the continuing education requirement. "It is also reasonable to exclude these
activities because most of them are excluded by the physical therapy registration rules. ‘See
Minn. R. 5601.2500, item E.

SUBP. §. REPORTING CONTINUING EDUCATION CONTACT HOURS. AT

. THE TIME OF REGISTRATION RENEWAL,‘ EACH REGISTRANT SHALL SUBMIT
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VERIFICATION THAT THE REGISTRANT HAS MET THE CONTINUING
EDUCATION REQUIREMENTS OF THIS PART ON THE CONTINUING EDUCATION
REPORT FORM PROVIDED BY THE COMMISSIONER. THE CONTINUING
EDUCATION REPORT FORM MAY REQUIRE THE FOLLOWING INFORMATION:

A. TITLE -OF CONTINUING EDUCATION ACTIVITY;

B. BRIEF DESCRIPTION OF THE CONTINUING EDUCATION
ACTIVITY;

C. SPONSOR, PRESENTER, OR AUTHOR;

D. LOCATION AND ATTENDANCE DATES;

E. NUMBER OF CONTACT HOURS; AND

F. REGISTRANT’S NOTARIZED AFFIRMATION THAT THE
INFORMATION IS TRUE AND CORRECT.

This rule is necessary to put registrants on notice that they are personally responsible
for keéping track of continuing education contactv hours earned. Use of the Commissioner’s
continuing education report form is necessary to promote the collection of uniform
information. It is reasonable to require the registrant provide the information listed in
subitems A through F in order to make a preliminary determination that the registrant has
complied with the continuing education requirement and is entitled to registration renewal.
This preliminary determination is subject to any contrary findings obtained in the course of
an audit, as authorized by subpart 6. |

SUBP. 6. AUDITING CONTINUING EDUCATION REPORTS.

A. THE COMMISSIONER MAY AUDIT A PERCENTAGE.OF THE
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CONTINUING EDUCATION REPORTS BASED ON RANDOM SELECTION. A
' REGISTRANT SHALL MAINTAIN ALL DOCUMENTATION REQUIRED BY THIS
PART FOR TWO YEARS AFTER THE LAST DAY OF THE BIENNIAL
REGISTRATION PERIOD IN WHICH THE CONTACT HOURS WERE EARNED.
It is necessary for the Commissioner to periodically audit the records of registrants to
assure that ‘continuing educaﬁon requirements are being met and the system for recording .
compliax:)ce with these 4requirements is aﬂequate. Audits are also necessary because they will
encourage registrants to‘aqcurately report continuing education contact hours. As explained
above, the continuing education fequirements serve a necessary and reason#ble purpose and
one that is worthy of safeguarding through periodic audits. It is reasonable to re'quire
registrants to maintain and supply the documentation, since they are most likely to have such
information. It is reasonable to require registrants maintain documentation for two years
after the biennium registration period in order to allow the Commissioner the flexibility to
‘conduct audits when feasible, in relation to the other»administrative demands of the
registration system, rather than at é fixed time when additional staff may be needed to
perform this function. |
B. ALL RENEWAL APPLICATIONS THAT ARE RECEIVED AFTER

THE EXPIRATION DATE MAY BE SUBJECT TO A CONTINUING EDUCATION
REPORT AUDIT.

. “This provision is necessary to provide notice to persons who submit late renewals that
they may be subject to a continuing education audit. Part 4666.0400, subp. 2, of the

proposed rules require that registrants who submit their registration renewal after the
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registration expiration date must submit proof of having met the continuing education
requirements since the individual’s initial registration or last registration renewal.
Furthermore, Part 4666.0400, subp. 3, requires that persons who renew their registration
four years or more after the registration expiration date must submit proof of having met the
continuing education fequirement for the most recently completed two year continuing
education cycle in addition to proof of completing one of three reentry options. lIt is
reasonable to audit the continuing ed;lcation report forms of persons who renew registration
after the expiration date in order to enforce the provisions of part 4666.0400.

C. ANY REGISTRANT AGAINST WHOM A COMPLAINT IS FILED
MAY BE SUBJECT TO A CONTINUING EDUCATION REPORT AUDIT.

This provision is necessary to provide notice to registrants who are the subject of a
complaint that they. may be subject to a continuing education aud‘it.‘ It is reésonable to audit
registrants who are the subject of a complaint in order to assess the registrant’s compliance
with the registration rules. |

D. THE REGISTRANT SHALL MAKE THE FOLLOWING
INFORMATION AVAILABLE TO THE COMMISSIONER FOR AUDITING PURPOSES:
| (1) A COPY OF THE COMPLETED CONTINUING EDUCATION
REPORT FORM FOR THE CONTINUING EDUCATION REPORTING PERIOD THAT
IS THE SUBJECT OF THE AUDIT INCLUDING ALL SUPPORTING
DOCUMENTATION REQUIRED BY SUBPART 5;
(2) A DESCRIPTION OF THE CONTINUING EDUCATION

ACTIVITY PREPARED BY THE PRESENTER OR SPONSOR THAT INCLUDES THE

L
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COURSE TITLE OR SUBJECT MATTER, DATE, PLACE, NUMBER OF PROGRAM |

CONTACT HOURS, PRESENTERS, AND SPONSORS. SELF-STUDY PROGRAMS
MUST BE DOCUMENTED BY MATERIALS PREPARED BY THE PRESENTER OR
SPONSOR THAT INCLUDE THE COURSE TITLE, COURSE DESCRIPTION, NAME
OF SPONSOR OR AUTHOR, AND THE NUMBER OF HOURS REQUIRED TO
COMPLETE THE PROGRAM. UNIVERSITY, COLLEGE, OR VOCATIONAL SCHOOL
COURSES MUST BE DOCUMENTED BY A COURSE SYLLABUS, LISTING IN A
COURSE BULLETIN, OR EQUIVALENT DOCUMENTATION THAT MUST INCLUDE
THE COURSE TITLE, INSTRUCTOR’S NAME, COURSE DATES, NUMBER OF
CONTACT HOURS, AND COURSE CONTENT, OBJECTIVES, OR GOALS; AND
| (3) VERIFICATION OF ATTENDANCE. VERIFICATION MUST
CONSIST OF A SIGNATURE OF THE PRESENTER OR A DESIGNEE AT THE
CONTINUING EDUCATION ACTIVITY ON THE CONTINUING EDUCATION
REPORT FORM OR A CERTIFICATE OF ATTENDANCE WITH THE COURSE NAME,
COURSE DATE, AND REGISTRANT’S NAME. A REGISTRANT MAY SUMMARIZE
OR OUTLINE THE EDUCATIONAL CONTENT OF AN AUDIO OR VIDEO
EDUCATIONAL ACTIVITY TO VERIFY THE REGISTRANT’S PARTICIPATION IN
THE ACTIVITY IF A DESIGNEE IS NOT AVAILABLE TO SIGN THE CONTINUING
EDUCATION REPORT FORM. SELF-STUDY PROGRAMS MUST BE VERIFIED BY A
CERTIFICATE OF COMPLETION OR OTHER DOCUMENTATION INDICATING
THAT THE INDIVIDUAL HAS DEMONSTRATED KNOWLEDGE AND HAS

SUCCESSFULLY COMPLETED THE PROGRAM. ATTENDANCE AT A
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UNIVERSITY, COLLEGE, OR VOCATIONAL COURSE MUST BE VERIFIED BY AN
OFFICIAL TRANSCRIPT.

It is neccssar} that the registxﬁnt provide the information listed in subitems (1), (2),
and (3) above in order to assure that the registrant has fulfilled the continuing education
requirement. It -is reasonable to require the registrant provide the continuing education report
form and all supporting documentation in order to deteminé the courses attended, the
' nurhber of contact hours and to obtain verification of attendance. It is reasonable to require

that the registmﬂt provide the documemation required by subitem (2) in order to identify the
specific conteni of the continuing education activi'ty', té determine whether the activity
qualifies for continuing education contact hours under the rules and, if so, if the ;'ules limit
the number of contact hours which may be earned for that activity. It is reasonable to
specify the requirements for verification of attendance so that registrants can obtain the
necessary verification at the time the course is attended. Continuing education activities will
be subject to this level of scrutiny only when an audit occurs. Therefore, if is reasbnable to
require this information at the time of the audit. It is.reasonable to require that the registrént
supply this information because the registrant is in the best position to secure the information
at the time the course is attended.

SUBP. 7. WAIVER OF CONTINUING EDUCATION REQUIREMENTS. THE
COMMISSIONER MAY GRANT A WAIVER OF THE REQUIREMENTS OF THIS PART
IN CASES WHERE THE REQUIREMENTS VWO’ULD IMPOSE AN EXTREME

'HARDSHIP ON THE REGISTRANT. THE REQUEST FOR A WAIVER MUST BE IN

WRITING, STATE THE CIRCUMSTANCES THAT CONSTITUTE EXTREME
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HARDSHIP, STATE THE PERIOD OF TIME THE REGISTRANT WISHES TO HAVE
THE CONTINUING EDUCATION REQUIREMENT WAIVED, AND STATE THE
ALTERNATIVE MEASURES THAT WILL BE TAKEN IF A WAIVER IS GRANTED.
THE COMMISSIONER SHALL SET FORTH, IN WRITING, THE REASONS FOR
GRANTING OR DENYING THE WAIVER. WAIVERS GRANTED BY THE
COMMISSIONER SHALL SPECIFY, IN WRITING, TﬁE TIME LIMITATION AND
REQUIRED ALTERNATIVE MEASURES TO BE TAKEN BY THE REGISTRANT. A
REQUEST FOR WAIVER SHALL BE DENIED IF THE COMMISSIONER FINDS THAT
THE CIRCUMSTANCES STATED BY THE REGISTRANT DO NOT SUPPORT A
CLAIM OF EXTREME HARDSHIP; THE REQUESTED TIME PERIOD FOR ‘WAIVER
IS UNREASONABLE, THE ALTERNATIVE MEASURES PROPOSED BY THE
REGISTRANT ARE NOT EQUIVALENT TO THE CONTINUING EDUCATION
ACTIVITY BEING WAIVED, OR THE REQUEST FOR WAIVER IS NOT SUBMITTED
TO THE COMMISSIONER WITHIN 60 DAYS AFTER THE EXPIRATION DATE.

This rule part is necessary to allow the Commissioner to gﬁnt a waiver to a registrant
who demonstrates that compliance with the continuing education requirement would impose
an extreme hardship. It is feasonable to require the registrant provide the informaﬁon
specified in order for the Commissioner to evaluate the registrant’s request. It is necessary
to include grounds for a denial of a waiver to provide notice to the registrant of the criteria
the Commissioner will use to deny a waiver. These criteria'are reasonable because they

address the information required to be submitted by the registrant.
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SUBP. 8. PENALTIES FOR NONCOMPLIANCE. THE COMMISSIONER

- SHALL REFUSE TO RENEW OR GRANT, OR SHALL SUSPEND, CONDITION,
LIMIT, OR QUALIFY THE REGISTRATION OF ANY PERSON WHO THE
COMMISSIONER DETERMINES HAS FAILED TO COMPLY WITH THE
CONTINUING EDUCATION REQUIREMENTS OF 'I'HIS PART. A REGISTRANT MAY
REQUEST RECONSIDERATION OF THE COMMISSIONER’S DETERMINATION OF
NONCOMPLIANCE OR THE PENALTY IMPOSED UNDER THIS PART BY MAKING
A WRITTEN REQUEST TO THE COMMISSIONER, WITHIN 30 DAYS OF THE DATE
OF NOTIFICATION TO THE APPLICANT. INDIVIDUALS REQUESTING
RECONSIDERATION MAY SUBMIT INFORMATION THAT THE REGISMNT
WANTS CONSIDERED IN THE RECONSIDERATION.

It is necessary to have penalties for noncompliance in order to have a mechanism to
enforce the continuing education requirements of the rules. The penalties available to the
Commissioner are reasonable because they are the penalties the Commissioner is authorized
to use for any other violation of the registration rules.. See infra, Part 4666.1300, subp. 3.
It is reasonable to allow a registrant to request reconsideration of the Commissioner’s
determination in order to encourage informal resolution. of any disagreements with ihe
Commissioner’s determination. |

SUBP. 9. EFFECTIVE DATE. THE REPORTING REQUIREMENTS OF THIS
PART BEGIN AND CONTINUE TO BE IN EFFECT FOR REGISTRATION RENEWALS
THREE YEARS AFTER THE EFFECTIVE DATE OF PARTS 4666.0010 TO 4666.1400

AND ALL SUBSEQUENT REGISTRATION RBNEWALS.
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This rule part is necessary in order to impose a realistic date to implement the
continuing education requirements of the rules. It is reasonable to begin implementation of
the continuing education requiremeﬁt three years following the effective date of the rules to
allow' the Commissioner a reasonable amount of time for start-up of the registration system
and to allow a reasonable amount of time to commpnicate the cdntinuing education

requirements to registrants. Registrants will also need some time to earn the contact hours

necessary for registration renewal.

4666.1200. FEES; SURCHARGE.

The authority for the Commissioner to promulgate rules for the standards #nd
procedures related to the credentialing of persons practicing in an occupation is contained in
Minnesota Statutes, section 214.13, subdivision 1. The Commissioner’s authority to
establish fees in these rules is in Minnesota Statutes, section 214;13, subdivision 3.

SUBPART 1. INITIAL REGISTRATION FEE. THE INITIAL REGISTRATION
FEE FOR OCCUPATIONAL THERAPISTS IS $180. THE 1MﬁAL REGISTRATION
FEE FOR OCCUPATIONAL THERAPY ASSISTANTS IS $100. THE COMMISSIONER
MAY PRORATE FEES BASED ON THE NUMBER OF QUARTERS REMAINING IN
THE BIENNIAL REGISTRATION PERIOD.

It is necessary to charge a fee for initial registration because the Department incurs
costs in reviewing and processing the application for registration. Minnesota Statutes,
section 214.06, .subdivisiqn 1 requires that the registration system be fee supported.
Minnesota Statutes, section 16A.128S, subdivisidn 2 requires that fees not OVer recover or

under recover costs to the Department. It is reasonable to charge occupational therapists a
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larger fée because more administrative time and effort will be required to implement the
registmtion. rules as applied to occupational therapists.

SUBP. 2. REGISTRATION RENEWAL FEE. THE BIENNIAL
REGISTRATION RENEWAL FEE FOR OCCUPATIONAL THERAPISTS IS $180. THE
BIENNIAL REGISTRATION RENEWAL FEE FOR OCCUPATIONAL THERAPY
ASSISTANTS IS $100. |

It is necessary to charge a fee for registration renewal because the Departrhent incurs
costs in administering the registration system and processing registration renewals.
According to Minnesota Statutes, seétioﬁ 214.06, the registration system must be fee
supported. Fees must be set to neither under recover or over recover the Depamﬁent’s
costs. (Minnesota Statutes, section 16A.1285) It is reasonable that occupational the_rapists
be charged more than occupational therapy assistants because more administrative time and
effort will be required to implement the registration rules as applied to occupational
therapists. |

SUBP. 3. LATE FEE. THE FEE FOR LATE SUBMISSION OF A RENEWAL
APPLICATION IS $25.

It is necessary to charge a fee for late submission of renewals because the Department
incurs additional costs in administering late renewals. The.fee is reasonablé because it is set
to recover the additional administrative and legal costs incurred due to late renewal of
registration. |

SUBP. 4. INITIAL PROVISIONAL REGISTRATION FEE. THE FEE FOR

INITIAL PROVISIONAL REGISTRATION IS $647.
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It is necessary to charge a separate fee for provisional registration because it will
require significantly more staff time and effort to administer and process the application.
The materials submitted by applicants for provisional registration are not as easily verified as
those submitted by applicants under other forms of registration. This fee is reasonable
because it is bésed upon estimates of staff time required to process prOvisional registration-
applications. | |

SUBP. 5. PROVISIONAL REGISTRATION RENEWAL FEE. THE
PROVISIONAL REGISTRATION RENEWAL FEE FOR OCCUPATIONAL THERAPISTS
IS $90. THE PROVISIONAL REGISTRATION RENEWAL FEE FOR OCCUPATIONAL
THERAPY ASSISTANTS IS $50. THE COMMISSIONER MAY PRORATE FEES BASED
~ ON THE NUMBER OF QUARTERS REMAINING IN THE ANNUAL REGISTRATION
PERIOD.

This fee is necessary because provisional registrants will be renewing registration on
an annual basis rather than a biennial basis. The fee is reasonable bt;cause it is proportional
to the biennial fee, reflecting one year of administrative costs rather than two yeafs or

administrative costs.

SUBP. 6. TEMPORARY REGISTRATION FEE. THE FEE FOR TEMPORARY

REGISTRATION IS $50.
It is necessary to have a sepa.ratek fee for temporary registration because temporary
registration is issued for a shorter time period than other forms of registration. The fee is

reasonable because it allows the Department to recover its administrative costs without being

unduly burdensome to the applicant.
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SUBP. 7. LIMITED REGISTRATION FEE. THE FEE FOR LIMITED
REGISTRATION IS § 96.

A separate fee for limited registration is necessary based upon the amount of
administrative time and effort for review and processing of the limited registration
application. It is reasonable because it allows the Department to recover its costs.

SUBP. 8. FEE FOR COURSE APPROVAL FQR REGISTRATION AFI'ER
LAPSE OF REGISTRATION. THE FEE FOR COURSE APPROVAL AFTER LAPSE
OF REGISTRATION IS $96. | |

It is necessary to chafge 5 fee for course épproval after lapse of regis&ation based
upon the amount of time and effort required for review and processing of course approval.
It is reasonable because it allows the Department to recover its administrative costs.

SUBP. 9. CERTIFICA'I“ION TO OTHER STATES. THE FEE FOR
CERTIFICATION OF REGISTRATION TO OTHER STATES IS $25. -

It is necessary 'to charge a fee for certification of registration to other states because
this task requires additional staff time and effért. The fee is reasonable because it recovers
the Department’s costs of performing the task.

SUBP. 10. VERIFICATION TO INSTITUTIONS. THE FEE FOR
VERIFICATION OF REGISTRA’fION TO INSTITUTIONS IS $10..

It is necessary to chafgé a fee for verification of registration to institutions becauseA
this task requires additional staff time aﬁd effort. The fee is reasonable because it recovers

the Department’s costs of performing the task.
SUBP. 11. SURCHARGE. FOR FIVE YEARS FOLLOWING THE EFFECTIVE
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DATE OF PARTS 4666.0010 TO 4666.1400 ALL REGISTRANTS MUST PAY A
SURCHARGE FEE IN ADDITION TO OTHER APPLICABLE FEES. OCCUPATIONAL
THERAPISTS MUST PAY A BIENNIAL SURCHARGE FEE OF $62 UPON
APPLICATION FOR REGISTRATION AND REGISTRATION RENEWAL.
OCCUPATIONAL THERAPY ASSISTANTS MUST PAY A BIENNIAL SURCHARGE
FEE OF $36 UPON APPLICATION FOR REGISTRATION AND REGISTRATION
RENEWAL. |

It is necessary to include a surcharge because the Department must recover the. costs
of expenditures for rulemaking over a five year period. (Minnesota Statutes, secﬁon 214.06,
subdivision 1) The surcharge is reasonable because it is calculated to neither undér recover
or over recover the Department’s costs. The difference in surcharge amounts between
occupational therapists and occupational therapy assistants is necessary and reasonable
because in developing the registration system there were issues involving primarily
occupational therapists that required additional time and effort for Department staff to
resolve.

SUBP. 12. NONREFUNDABLE FEES. ALL FEEé ARE NONREFUNDABLE.

This rule is necessary to provide notice to applicants and registrants that fees are
nonrefundable. It is reasonable that fees are nonrefundable because the Department must
recover the costs it incurs in administering the registration ‘system whether or nét registration

is granted or denied. If fee refunds were permitted the Department could not adequately

cover its costs as is required by statute.
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46661300 GROUNDS FOR DENIAL OF REGISTRATION OR DISCIPLINE;
INVESTIGATION PROCEDURES; DISCIPLINARY ACTIONS.

SUBPART 1. GROUNDS FOR DENIAL OF REGISTRAﬁON OR
DISCIPLINE. THE COMMISSIONER MAY DENY AN APPLICATION FOR
REGISTRATION, MAY APPROVE REGISTRATION WITH CONDITIONS, OR MAY
DISCIPLINE A REGISTRANT USING ANY DISCIPLINARY ACTIONS LISTED IN
SUBPART 3 ON PROOF THAT THE INDIVIDUAL HAS:

It is necessary tﬁat the rules provide notice to applicants of the grounds for denying ’
registration and notice to registrants of the grounds for discipline. Under the proposed
registration rules, the Commissionér is vested with authority to take disciplinary action,
consistent with the provisions of Minnesota Statutes, sections 214.10 and 214.13. Minnesota
Statutes, section 214.13, subdivision 3 states that the registration rules may include
procedures and standards relating to disciplinary matters. Section 214.13, subdivision 6 and
7 states that the provisions of 214.10, regarding the procedures for examining and licensing
boards in the receipt of complaints, investigation and hearing also apply to occupations
registered by the Cpmmissioner of Health. Section 214.10 subdivision 3 provides the
Commissioner thé same autﬁority to issue ahd serve subpoenas as the licensing and
examining boards. The Commissioner’s authority to take disciplinary action against
individuals is also described in this Statement under part 4666.0010.

The grounds for denial of registration and discipline are reasonable because they are
either taken directly from existing registration systems in Minnesota or are based on similar

provisions in those registration systems; ‘speciﬁ'cally the registration rules for speech-language
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pathologists and audiologists, the registration rules for respiratory care pracﬁﬁoners, and the |

statute for physical therapists. | | |
A. INTENTIONALLY SUBMITTED FALSE OR MISLEADING

INFORMATION TO THE COMMISSIONEk OR THE ADVISORY COUNCIL;

- This item allows the Commissioner to discipline individuals who fail to provide
information or purpqsely provide false or misleading information in order to become -
registered,' to renew registration or for any other purpose. It is necessary because
meaningful regulatory qures cannot be enforced without truthful information. This
provision is reasonable because individuals should expect to provide truthful information to
the Commissioner and doing so should not be a burden to individuals.

B. FAILED, WITHIN 30 DAYS, TO PROVIDE IN?ORMATION IN

RESPONSE TO A WRITTEN REQUEST BY THE COMMISSIONER OR ADVISORY

COUNCIL;

This item allows for a 30-day period to submit information requested by the
Commissioner or advisory cquncil. It is necessary to inform individuals that they will have a
certain amount of time to comply with a request for information once the request is made.
This 30-day period is reasonable because it allows an individual an adequate amount of time
to gather information and submit it to the Commissioner or advisory council.

C. PERFORMED SERVICES OF AN OCCUPATIONAL THERAPIST OR
OCCUPATIONAL THERAPY ASSISTANT IN AN INCOMPETENT MANNER OR IN A
MANNER THAT FALLS BELOW THE COMMUNITY STANDARD OF CARE;

It i+ necessary for the Commissioner to discipline registered occupational therapy
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practitioners who perform.services in an incompetent manner or in a manner that falls below

the community standard of care in order to protect the public. One of the reasons the

| registration system is proposed is to address the potential for harm which is "highly likely to
occur when OT services are incompetently delivered.” Determination of the Commissioner

~of Health at 2, Attachment A. This rule is reasonable because it serves the primary puxpdse
of the registration system, consumer protection. This rule is also feasonable because the
registration system requires that minimum qualifications are met, and maintained through
continuing education, as a prerequisite for use of the protected titles. Incompetent or
negligent performance of services is equivalent to failing to meet these qualifications,
therefore it is reasonable that registrants acting in the ways listed arc subject to discipline.

D. FAILED TO SATISFACTORILY PERFORM OCCUPATIONAL

THERAPY SERVICES DURING A PERIOD OF PROVISIONAL REGISTRATION;

It is necessary to provide the Commissioner with authority to revoke or limit the
registration of a provisional registrant under the circumstances described in order to protect
the public. A provisional registrant does not possess the qualifications of other registrants.
For example, a provisional registrant may not have completed the academic work of an
approved educational program, may not héve completed the fieldwork of an approved |
educational program and will not have passed the certification examination. Under
provisional registration, an individual is qualified to use the protected titles for a limited
period until they pass the certification examination based on skills gained in employment as
an occupational therapist or occupational therapy assistant. Therefore, it is necessary that the

Commissioner have authority to revoke, condition or take other disciplinary action if the
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Commissioner determines that the provisional registrant has failed to satisfactorily
demonstrate the skills necessary to provide occupational therapy services. Once the
provisional registrant passes the certification examination, they will qualify for full
registration status and the highe; standard for imposing discibline, as stated in item C, will
apply. |

E. VIOLATED PAkTS 4666.0010 TO 4666.1400;

It is necessary to provide grounds for the Commissioner to discipline individuals who
have violated these mles. The basic intent of the registration system is to protect the public.
A violation of any of these rules by an individual could represent a risk of harm to the
citizens of Minnesota, therefore, it necessary and reasonable to include this item.-

F. FAILED TO PERFORM SERVICES WITH REASONABLE
JUDGMENT, SKILL, OR SAFETY DUE TO THE USE OF ALCOHOL OR DRUGS, OR
OTHER PHYSICAL OR MENTAL MARMENT;

It is necessary that the Commissioner have the authority to impose discipline when
harm has occurred due to the registrant’s physical or mental impairment, in order to protect
the public from additional harm. It is reasonable that-the Commissioner have the authority to
deny use of a protected title under these circumstances because use of the title implies state
recognition of the,registrant"s competence and qualiﬁcation.

G. BEEN CONVICTED OF VIOLATING ANY STATE OR FEDERAL -
LAW, RULE, OR REGULATION WHICH DIRECTLY RELATES TO THE PRACTICE
OF OCCUPATIONAL THERAPY;

This rule is necessary to enable the. Commissioner to fulfill her statutory obligation to
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protect the health, safety and well-being of the public which is set out in Minnesota Statutes,
section 214.001. As part of that function, it is essential that the Commissioner have the
authority to impose any discipline provided fdr in the rules if an applicant or registrant has
been convicted of violating any federal, state, or territorial law which is a felony or
misdemeanor if an essential element of the law is dishonesty or violation of the law is
directly related to the practice of occupational ther;py. It is reasonable to exbect that a
person involved in the 'practice of occupational therapy who seeks the use of the titles under
the registration system, or is already registered, has not and will not violate the laws
described. The use of the titles is equivalent to state recognition of minimum competency
for the practice of occupational therapy. The title may represent to the public a "stamp of
approval” by the state. It would not be reasonable that a person be given such recognition if
* the laws mentioned had been violated.
- H. AIDED OR ABETTED ANOTHER PERSON IN VIOLATING ANY

PROVISION OF PARTS 4666.0010 TO 4666. 1400; . |

This provision allows the Commissioner to discipline an individual if he or she aided
or abetted another person in violating provisions of these rules. It is necessary because |
assisting another berson in violating these rules may be as harmful to the public as personally
violating the rulgs, and the Commissioner must have sanctions available to deter such
activity. It is just as reasonable to expect an individual to personally refrain from violating
laws directly related to honesty and the practice of occupational therapy as it is to expect an
individual to refrain from assisting another to violate similar laws.

I. BEEN DISCIPLINED FOR CONDUCT IN THE PRACTICE OF AN
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OCCUPATION BY THE STATE OF MINNESOTA, ANOTHER JURISDICTION, OR A
NATIONAL PROFESSIONAL ASSOCIATION, IF ANY OF THE GROUNDS FOR
DISCIPLINE ARE THE SAME OR SUBSTANTIALLY EQUIVALENT TO THOSE IN
PARTS 4666.0010 TO 4666.1400;

This rule recognizes that a Minnesota occupational therapy practitioner may have been
disciplined by the state of Minnesota, another jurisdiction oi' a national professional
association. This rule also recognizes that the applicant or registrant may have been
disciplined as an occupational therapy practitioner or as ar practitioner of a different
occupation. It is necessary in each of these circumstances to provide for discipline under
these“rules to promote the main function of the rules, which is to protect the public. The
Minnesota public would not be ade_quatdy protected if an occupational therapy practitioner
were not responsible for his or her conduct outside of Minnesota, or as a practitioner of
another occupation, which is evidence of his or her qualifications for vregistration as an
occupational therapy practitioner. |

J. NOTA COOPERATED WITH THE COMMISSIONER OR ADVISORY
COUNCIL IN AN INVESTIGATION CONDUCTED ACCORDING TO SUBPART 2;

This rule is necessa.ry to inform individuals that they must cooperate with the
Commissioner or advisory council during an investigation. It is necessary to require that
applicants and registrants cooperat;a with the Commissioner and advisory council in order to
obtain all the information required for a fair decision. The Commissioner must be able to
discipline an occupational therapy praétitioner for failing to cooperate with.an investigation as

a means of enforcing these rules. It is reasonable to expect an applicé.nt or registrant to
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cooperate with an investigation because they are seeking the use of the protected title and
should be willing to expend the effort to show why they should be registered, become
registered, or remain registered. | .

K. ADVERTISED IN A MANNER 'fHAT IS FALSE OR MISLEADING;

L. ENGAGED IN DISHONEST, UNETHICAL, OR UNPROFESSIONAL
CONDUCT IN CONNECTION WITH THE PRACTICE OF OCCUPATIONAL THERAPY
THAT IS LIKELY TO DECEIVE, DEFRAUD, OR HARMA THE PUBLIC;

M. DEMONSTRATED A WILLFUL OR CARELESS DISREGARD FOR
THE HEALTH, WELFARE, OR SAFETY OF A CLIENT; .

N. PERFORMED MEDICAL DIAGNOSIS OR PROViDED TREATMENT,
OTHER THAN OCCUPATIONAL THERAPY, WITHOUT BEING LICENSEb TO DO SO
UNDER THE LAWS OF THIS STATE; |

It is ‘necessary to include items K through N to put individuals on notice of specific

behaviors which are viewed as harmfui to the public and may be con.sidered grounds for
discipline under the registration rules. - Each of the groun_ds described in items K through N
are reasonable to include as grounds for discipline because one of the goals of the
registration system is to protect the public and each of the grounds listed in items K through
N describe activity that would be harmful to the public.

0. PAID OR PROMISED TO PAY A COMMISSION OR PART OF A FEE
TO ANY PERSON WHO CONTACTS THE OCCUPATIONAL THERAPIST FOR

CONSULTATION OR SENDS PATIENTS TO THE OCCUPATIONAL THERAPIST FOR

TREATMENT; -
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'P. ENGAGING IN AN INCENTIVE PAYMENT ARRANGEMENT,
OTHER THAN THAT PROHIBITED BY ITEM R, THAT PROMOTES OCCUPATIONAL
THERAPY OVERUTILIZATION, WHEREBY THE REFERRING PERSON OR PERSON
WHO CONTROLS THE AVAILABILITY OF OCCUPATIONAL THERAPY SERVICES
TO A CLIENT PROFITS UNREASONABLY AS A RESULT OF CLIENT TREATMENT;
Q. ENGAGED IN ABUSIVE OR FRAUDULENT BILLING PRACTICES,
INCLUDING VIOLATIQNS OF FEDERAL MEDICARE AND MEDICAID LAWS, FOOD
AND DRUG ADMINISTRA'ﬁON REGULATIONS, OR STATE MEDICAL ASSISTANCE
LAWS; |
R. OBTAINED MONEY, PROPERTY, OR SERVICES FROM A’
'CONSUMER THROUGH THE USE OF UNDUE INFLUENCE, HIGH PRESSURE
SALES TACTICS, HARASSMENT, DURESS, DECEPTION, OR FRAUD;

It is necessary to include items O through R to put individuals on notice of types of
fraudulent or deceptive billing and reimbursement practices that are p'rohibited under the
rules. The Human Service Occupations Advisory Council (HSOAC) identified one example
of fraud when it reviewed the application for regulation of occupational therapy practitioners.
The HSOAC reviewed a 1986 report of the Attorney General’s Office, titled "Medicaid
Strike Force Report.” Accordiﬁg to that report, nursing homes earned unreasonable profits
from physical therapy and other ancillary services (including occupational therapy).
Ancillary services are paid for in addition to the daily rate paid for each day’s care of a
patient. Therapists told state investigators they were pressured to meet quotaS and

encouraged to treat hursing home residents regardless of their medical need. It is necessary
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that a broad spectrum of fraudulent practices are prohibited under the rules in order that the
Commissioner will have authority to discipline persons for abuses the State is now aware and
those that are not known at this time. It is reasonable to discipline persons in violation of
items O through R in order to protect consumers.
S. PERFORMED SERVICES FOR A CLIENT WHO HAD NO

POSSIBILITY OF BENEFITING FROM THE SERVICES;

This item is necessary to inform individuals that performing services for a ciient whén
the client had no possibili§y of beﬁeﬁtiné from the services is é ground for disciplihei This
item is reasonable in order to protect the public from financial or other types.of ha;'m that

may occur from inappropriate or unnecessary services.

T. FAILED TO REFER A CLIENT FOR MEDICAL EVALUATION
WHEN APPROPRIATE OR WHEN A CLIENT INDICATED SYMPTOMS ASSOCIATED
WITH DISEASES THAT COULD BE MEDICALLY OR SURGICALLY TREATED;

It is necessary to put individuals on notice that they must be a‘ware of the appropriate
instances in which to refer a client for medical evéluation. This item is reasonable to include
because individuals subject to these proposed ﬁles are expected to know when a client must
be referred for medical evaluation. Failure to refer a client for medical evaluation, when

\ .
circumstances indicate that such referral shoul(dv be made, is therefore, a reasonable ground.
for discipline to include in the proposed rules.

U. ENGAGED IN CONDUCT WITH A CLIENT THAT IS SEXUAL OR
MAY REASONABLY BE INTERPRETED BY THE CLIENT AS SEXUAL, OR IN ANY

VERBAL BEHAVIOR THAT IS SEDUCTIVE OR SEXUALLY DEMEANING TO A
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PATIENT;

It is necessary that the Commissioner be able to discipline an occupational therapy
practitioner who has engaged in sexual conduct with a client in order to protect the public.
The Commissioner is directed by Minnesota Statutes, section 214. 10, subdivision 8, to assure
investigation and appropriate disciplinary action in matters involving allegations of sexual

~ contact between a member of a regulated health occupatioﬁ_ and a patient or client. It is
reasonable that such céoqduct be subject to discipline because of the position of trust which -
the practitioner occupies ‘a'nd the vulnerability of patients. v
V. VIOLATED A FEDERAL OR STATE COURT ORDBR, INCLUDING A
CONCILIATION COURT JUDGMENT, OR A DISCIPLINARY ORDER ISSUED BY THE
COMMISSIONER, RELATED TO THE INDIVIDUAL’S OCCUPATIONAL THERAPY
PRACTICE; OR
This rule is necessary to inform the applicant and registrant that compliance with any’
federal court order, state court order or disciplinary order issued by the Commissioner is
required. Itis reasonable that the Commissioner have the ability to further discipline an
individual who has been subject to a court order or a Commissioner’s order if that individual
fails to comply with the initial mandate of the court or Commissioner, in order to protect the

public from unqualified practitioners.

W. ANY OTHER JUST CAUSE RELATED TO THE PRACTICE OF
OCCUPATIONAL THERAPY.

It is necessary and reasonable that the Commissioner have the authority to discipline

practitioners who demonstrate an inability to meet the standard of care expected of a
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registered occupational therapy practitioner.

SUBP. 2. INVESTIGATION dF COMPLAINTS. THE COMMISSIONER, OR
THE ADVISORY COUNCIL WHEN AUTHORIZED BY THE COMMISSIONER, MAY
INITIATE AN INVESTIGATION UPON RECEIVING A COMPLAINT OR OTHER
ORAL OR WRITTEN COMMUNICATION THAT ALLEGES OR IMPLIES THAT AN |
INDIVIDUAL HAS VIOLATED PARTS 4666.0010 TO 4666.1400. IN THE RECEIPT,
INVESTIGATION, AND HEARING OF A COMPLAINT THAT ALLEGES OR IMPLIES
AN INDIVIDUAL HAS YIOLATED PARTS 4666.0010 TO 4666.1400, THE
COMMISSIONER SHALL FOLLOW THE PROCEDURES IN MINNESOTA STATUTES,
SECTION 214.10. |

The Commissioner of Health is authorized to enforce the registration rules for human
service occupations according to the procedures set out in Minnesota Statutes, section
214.10. Minn. Stat. § 214.13, subd. 6 & 7 (1994). The proposed rule sets out the
procedure fqr investigating individuals when complaints have been received, consistent with
Minnesota Statutes, section 214.10. It is necessary that the rules notify individuals of these
procedures in the event they become the subject of an investigation. It is reasonable that the
.Commissioner utilize her authority to initiate investigations regarding violations of parts
4666.0010 to 4666.1400 by an individual because if the Commissioner did not utilize this
authority, the registration system would not provide protection to the public. Only persons
meeting the standards estz_iblished in the rules can use the protected titles, and these rules

must establish reasonable enforcement mechanisms to protect the public from incompetent

and unqualified occupational therapy practitioners.
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It is necessary to specify that the advisory council may have a role in the investigation
of complaints in order to put individuals subject to an investigation onv notice of the advisory
council’s role in investigations. It is reasonable that the advisory council have a role in
investigations because the advisory council will have specialized knowledge about the
practice of occupational therapy. Therefore, it is reasonable that the rules provide the
Commissioner the option of utilizing the advisory council’s. expertise.

SUBP. 3. DISCIPLINARY ACTIONS. IF THE COMMISSIONER FINDS THAT
AN OCCUPATIONAL THERAPIST OR OCCUPATIONAL THERAPY ASSISTANT
SHOULD BE DISCIPLINED ACCORDING TO SUBPART 1, THE COMMISSIONER
MAY TAKE ANY ONE OR MORE OF THE FOLLOWING ACTIONS: '

This section defines the disciplinary options available to the Commissioner if it is
determined that discjplinary action is warranted. It is necessary that individuals know that
registration may' be denied or action may be brought against them when conduct does not
meet the parameters established by these rules. It is reasonable because a discipline
mechanism in the registration system will strengthen it by creating standards for denying
registration and penalties for registrants who do not meet the requirements of the registration
rules. |
REFUSE TO GRANT OR RENEW REGISTRATION;

APPROVE REGISTRATION WITH CONDITIONS;
REVOKE REGISTRATION ;

SUSPEND REGISTRATION;

MY oo ow »

ANY REASONABLE LESSER ACTION INCLUDING, BUT NOT
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LIMITED TO, REPRIMAND OR RESTRICTION ON REGISTRATION; OR
F. ANY ACTION AUTHORIZED BY STATUTE. |

It is necessary that the Commissioner have the discretion to take the listed disciplinary
actions because the Commissioner is charged with protecting the health, safety and welfare of
the public. It iS necessary and 'reasonable to provide discipline options varying in degree of
severity because violations may vary in degree of severity. It is also necessary that the |
Commissioner havé discretion, as indicated by the word "may,” to decide which, if any
disciplinary action is appropriate in each case. The Comnﬁssiqner, with the advise of the
advisory council as needed, is in the best position to determine whether discipline is needed
and, if so what discipline will best serve the public in each case It is more likel.y‘than not
that each violation of parts 4666.0010 to 4666.1400 will have distinctive characteristics that
need té be considered 6n an individual basis. |

The options set forth above are reasonable because they are standard disciplinary
options available to licensing and registration systems. The physician assistant rules allow
the Board of Mcf.dical Prabtitioners several options as set out in Mirinesota Rules, part
5600.2660 subpart 2:

The board shall refuse to grant or renew a registration, or shall suspend or revoke a
registration, or use any reasonable lesser remedy against a physician assistant....

The registration rules for environmental health specialists/sanitarians allows the
Commissioner of Health several disciplinary options as set out in Minnesota Rules, part

4695.3000 subp;rt 2:

The commissioner may refuse to grant or renew registration, suspend or revoke
registration, or use any reasonable lesser remedy against a registrant for the following

reasons....
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It is reasonable that disciplinary options be listed because the listing will give the
Commissioner guidelines to follow when disciplinary action decisions need to be made. It is
reasonable that the disciplinary options are known to individuals because features of the

registration system should be known to those who seek to participate in the system, to those

who are registered, and to those who use one of the protected titles without being registered.

It is necessary to specify that the Commissioner may take any- disciplinary actions
authorized by s’tétutc in the event that the legislature determines that the commissioner is
authorized to take disciplinary actions in addition to those actions speéiﬂéally named in'this
part. For example, in 1993, the legislature authorized the Commissioner to issue cease and
desist orders and to assess civil penalties for violations of a statute, rule or order the

Commissioner is authorized to enforce. 1993 Mi