
STATE OF MINNErorA 

CXXJNIT OF RAMSEY 
BEFORE SANrRA S. C'..ARDEB.RnX; 
CIH USSIOOER OF HlltAN SERVICES 

BEFORE SISTER MARY MAinJNA ASR'.100 
C<MHSSIONER OF HEAL'llI 

BEFORE RUDY PERPi crt 
OOVEROOR 

IN THE MATTER OF THE PROFDSED ADJPTIOO OF 

RULES OF THE MINl'lESOTA MERIT SYSTEM GOVEP.NING 

DEFINITIONS , OBJECTIVES OF THE MERIT SYSTEM, 

PROHIBITION AGAINST DISCRIMINATION, ~RK our OF CLASS, 

EXAMINATION RITTESTING, CERTIFICATIOO METHODS AND 

PROBATION REQUIRED 

STATEMENT OF NEED 

AND REASONABLENESS 

I . The following considerations constitute the regulatory authority upon 

which the above- cited rule amendments are based : 

1. Federal law requires that in order for Minnesota to be eligible 

to receive grant- in- aid funds for its various human services, public health and 

public safety programs , it ITUSt establish and maintain a merit system for 
1 

personnel administration. See,~- 42 USC Ch. 62. 

1 Also see sections of the United States Code and Code of Federal 

regulations cited herein where the following programs have statutory or 

regulatory requirement for the establishment and mai ntenance of personnel 

standards on a merit bas i s : 
Aid to Families With Dependent Children - "AFCC" [42 use sec. 602 (a) ( 5) J 
Food Starrps (7 USC sec . 2020 (e) (B) J 
Medical Assist ance - "MA" [ 42 USC sec. 1396 (a) ( 4) (A) ] 
Aid to the Blind [42 USC sec . 1202 (a) (5) (A)] 
Aid to the Permanently and Totally Disabled [42 USC sec. 1352 (a) (5) (A)] 
Aid to the Aged, Blind or Disabled [42 USC sec . 1382 (a ) (5) (A)] 
State and Corrmunity Programs on Aging [42 USC sec. 3027 (a) (4)] 
Adoption Assistance and Fost er Care [42 USC 671 (a) (5)] 
Old-Age Assistance [42 USC 302 (a) (5) (A ) ] 
National Health Planning and Resources Ceveloprnent, Public Health , Service 
Act [42 USC 300m- l (b) (4) (B)] 
Child Welfare Services [45 CFR 1392. 49 (c)J 
Emergency Management Assistance [44 CFR 302. 5) 
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2. Pursuant such congressional action the :ice of Personnel Management, 

acting under authority transferred to the United States Civil Service Corrmission f rom the 

Cepartments of Health, Education and Welfare, Laoor, and Agriculture by the 

Intergovernmental Personnel Act (IPA) of 1970 and subsequently transferred on January 1, 

1979, to the Office of Personnel Management by the Reorganization Plan Number Two of 

1978, promulgated the Standards for a Merit System of Personnel Administration codified 

at 5 CFR Part 900, Subpart F, which imposes on the State of Minnesota general 

requirements for a merit system of personnel administration in the administration of the 

federal grant- in-aid programs . (See, Footnote 1 Supra. ) 

• 3. Under the aforementioned grant-in-aid programs the State of Minnesota , 

through its appropriate agencies, is the grantee of federal programs and administrative 

funds and , accordingly, the State is under an affirmati ve obligation to insure that such 

monies are properly and efficiently expended in compliance with the applicable federal 

standards . Those standards require that in order for the agencies under the Minnesota 

Merit System to be eligible to receive federal grant- in-aid funds the Minnesota Merit 

System rules must specifical ly include , among other things , an active recruitment, 

selection and appointment program, current classification and compensation plans, 

training, retention on the basis of performance, and fair nondiscriminatory treatment of 

applicants and errployees with due regard to their privacy and constitutional rights 

(codified at 5 CFR sec. 900.603) . 

4. In conformance with 5 CFR Part 900 , Subpart F, the Minnesota Legislature 
2 

enacted Minn Stat., sec. 12. 22 subd. 3, sec . 144. 071 and sec . 256. 012, which respectively 

authorize the Governor, the Carmissioner of Health, and the Ccmnissioner of Human 

Services to adopt necessary methods of personnel administration for irrplementing merit 

systems within their individual agencies . Collectively , the resulting programs are 

referred to as the "Minnesot a Merit System". 

2 See also Minn. Stat., secs . 393 . 07 (5) , 256 . 01 (4) , 393.07 (3 ) and 256. 011. 
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5. Pursuant t uch s tatutory authority those tte agenciP.s have adopt ed 

comprehensive administrative rules which regulate administration of the Minnesota Merit 
3 

System. 

6. The Minnesota Supreme Court has upheld the Authority of the Corrrnissioner 

of Ruman Services and by implication that of the Corrrnissioner of Health and the Governor. 

to promulgate personnel rules and regulations. The Court quashed a writ of mandamus 

brought by the Hennepin County Welfare Board against the county auditor in attempting to 

force payment of salaries in excess of the maximum rates established by the Director of 
4 

Social Welfare . State ex rel . Hennepin County Welfare Board and another:!...· Robert F. 

Fitzsim:nons , et . al . , 239 Minn. 407 , 420 , 58 N.W. 2d 882 , (1953) . The court stated: 

• ••• • • • It i s clear that the Director of Social Welfare was clearly right in 

adopting and promulgating a merit plan which includes initial , intervening, and 

maximum rates of pay for each class of position of the county welfare board system 

included within the plan and that plan so adopted was binding upon all county 

welfare boards within the state • • • •• In our opinion the federal and s t ate acts , 

properly construed , provide that the Federal Security Administrator as well as the 

Director of Social Welfare shall have authority to adopt rules and regulations with 

respect to the selection, tenure of office and ccrnpensation of personnel within 

initial , intervening and maximum rates of pay but shall have no authority or voice 

in the selection of any particular person for a position in the state welfare 

program nor t he det ermination of his tenure of offi ce and indivi dual compensation. 

3 Minnesota Rules, parts 9575. 0010 to 9575. 1580, parts 7520. 0100 to 7520 . 1200, and 

parts 4670. 0100 to 4670. 4300. 

4 "Director of Social Welfare" was the former title of the Ccmnissioner of Human 

Services . 
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7. 1he above cited proposed rule amendments are promulgated in accordance with the 

provisions of applicable Minnesota statutes and expressly guarantee the rights of public 

employers and Minnesota Merit System employees in conformance with the terms of the 

stat e ' s Public Enployment Labor Relations Act (Minn. Stat. secs . 179. 61 - 179. 77). 

II . The justifications establishing the need for and the reasonableness of the 

specific substantive provisions of the proposed rules , all of which concern the Minnesota 

Merit System operation, are as follows : 

A. Definitions 

Minnesota Rules , parts 9575.0010; 4670 . 0100 and 7520.0100 

Amendments are being proposed to these rules providing new or amended definitions 

for terms that have a meaning specific to the Merit System rules . Six amendments 

are proposed to 9575. 0010 , 4670. 0100 and 7520 . 0100 providing definitions for the 

following terms: "Affirmative action," "Disability," "Discrimination, " 

"Disparity, " "Equal employment opportunity" and "Protected groups." All of these 

terms either already appear elsewhere in current Merit System rule language or are 

included in other proposed Herit System rule amendments refer-red to in this 

statement of need and reasonableness . 

The terms "Disparity" and "Protected group" are contained in amendments to 

9575. 0620 Subp. 7 and 4670 . 2300 Subp . 7 that were proposed and adopted in 1988. 

Those subparts provide for the expanded certification of members of protected 

groups (wanen, disabled and minorities) in the event an agency has a disparity 

between its work force and its affirmative action goals for protected group 

members . Given the significance of this change in Merit System cer tification 

methods, it is necessary to define in rule language what constitutes a disparity as 

well as the makeup of protected groups . The certification of names from eligible 
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registers is an ext ~ly significant f unction of th =rit System. The t e rms 

"disparity" and "protected group," in some instances, actually change the manner in 

which certifications are made. The proposed definition for "rl.isparity" is similar 

t o the definition for that t erm in the Equal Enployment Opportunity/Affirmative 

Action glossary section of the Affirmative Action Manual maintained by the Equal 

Opportunity Division in the state Department of Employee Relations and has a base 

in Title VII of the Civil Rights Act. The proposed definition for "protected 

group" is identical to the definition in Minnesota Statutes , section 43A.02, 

subdivision 33 except that the reference to Vietnam era ve t erans \vho are no longer 

a protected group has been deleted . Therefore, the proposed language for these 

terms is reasonable and it is also a reasonable approach to have these terms added 

t o the list of definitions contained in the Merit System rules . 

Current language contained in 9575 .0090 , 7520.0350 and 4670.0600 and proposed new 

rule provisions identified as 9575.0090 Subp. 2, 7520 . 0350 Subp. 2 and 4670 . 0610 

use the terms "Affirmative action," "Disability" and "Discrimination." As with the 

previous two proposed definitions, these are significant terms that justify their 

being defined . The Minnesota Merit System and the Department of Human Services 

have both had long standing comnitments to affirmative action. For many years , 

local Merit System agencies have been required to adopt an affirmative action plan 

and conduct business in corrpliance with its provisions . While it is obvious that 

Merit System rules do pranote positive affirmative action efforts , it is necessary 

that the rules define what is meant by affirmative action. The proposed definition 

is similar in wording to the definition of this term in the EEO/AA glossary section 

of the Affirmativ~ Action manual glossary in the state Department of Enployee 

Relations and the objective of affirmative action as stated in Minnesota Statutes , 

Section 43A.01 Subd . 2. It also has a base in Title VII of the Civil Rights Act. 

The proposed language therefore is reasonable and it is likewise reasonable that a 

basic policy of the Merit System such as affirmative action be defined in the 

rules. Since disabled persons are considered a protected group as contained in the 
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definition of that I 1, the conditions that must ex ~or a person t o be 

considered disabled must be defined in the rules . The proposed Merit System 

def.inition of "disability" is reasonable since it is identical t o the same 

definition in the Minnesota Human Rights Act (Minnesota Statutes , Section 363 . 01 

Subd . 25) . Likewise the rules contain prohibitions against discrimination but the 

rules have never defined what constitutes discrimination. It is therefore 

necessary to define the term "discrimination" in rule language. The proposed 

definition is reasonable because it is almost identical to the one in the state 

Department of Errployee Relation ' s Aff irmative Action manual except that it is 

somewhat more inclusive since it also lists protected characteristics . 

It is proposed to amend 9575. 0010 , 4670 . 0100 and 7520. 0100 to include a definition 

for "Equal employment opportunity. " One of the objectives of the Merit System 

currently contained in rule language is to provide "fair and equal opportunity" for 

persons to compete for posi tions and promotions solely on the basis of merit and 

fitness . For years , Merit System stationary and envelopes have proclaimed us t o be 

"an equal opportunity employer." Equal employment opportunity is a basic principle 

of all public personnel systems . It is closely associated with the proposed 

definition for affirmative action, which includes the term "equal employment 

opportunity ," in that a positive program of affinnative action leads to the 

practice of equal employment opportunity in al l areas of employment. For these 

reasons , there is a need to define in rule language what is meant by equal 

employment opportunity. The proposed definition is reasonable because it is almost 

identical to the same definition contained in the Affinnative Action manual 

glossary in the state Department of Employee Relations . 

It should be mentioned that the proposed definitions for "Disparity," "Protected 

group," "Affirmative action," "Disability," "Discrimination" and "Equal employment 

opportunity" were developed with considerable input , review and approval from the 
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Aff irmative Action I ~ctor ~or the Cepartment of Hu Services. The Director 

proposed specific definitional language, reviewed these proposed definitions with 

Merit System staff and agreed to their appropriateness. 

The next proposed amendment to 9575. 0010 , 4670 . 0100 and 7520. 0100 amends the 

current rule definition for "General adjustment. " Every year the Merit System 

recorrrnends a general salary adjustment for all Merit System employees not covered 

~y the terms and conditions of a collective bargaining agreement. In the past, 

during even-numbered years , the amount of the recommended adjustment was determined 

exclusively by the change in the Twin City Consumer Price Index over a one year 

period . This is no longer the case and what is happening with the Twin City 

Consumer Price Index is only one consideration used in calculating the recorrrnended 

general salary adjustment for employees . Also in the past, during odd- numbered 

years , the Merit System conducted a broad-based salary survey , the results of which 

were used to adjust the salary ranges of Merit System classifications . The survey 

and its results , however , had nothing whatsoever to do with a recomnended salary 

adjustment for employees . The definition for which amendments are being proposed 

only relates to salary adjustments for employees and not adjustments to salary 

ranges . The principal factor upon which the Merit System recorrmended general 

adjustment is based is adjustments granted by other public employers , including the 

State of Minnesota, to erct)loyees performing work similar to work performed by Merit 

System errployees. Trends in the Twin City Consumer Price Index which generally 

reflect the pattern of wage adjustments are also considered but not to the same 

extent as the adjustments themselves. The amendment being proposed t o this 

definit ion is necessary to eliminate any reference to irrelevant considerations and 

to clarify the factors on which the annual recorrrnended salary adjustment is based. 

Other rule parts such as 9575.0320 Subp. 3a.; 4670. 1200 Subp . 3a and 7520. 0620 

Subp. 3a . clearly establish that general salary adjustments for employees 
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are based on adjust ts to salary levels by errployE with similar and competing 

types of employment and on trends in the Tuin City consumer price index. The 

proposed amendment is a reasonable approach to establishing consistency between 

rule parts . 

B. Objectives 

Minnesota Rules , parts 9575. 0020 and 7520 . 0200 

An amendment is proposed to these rules that changes the Drimary basis on which the 

Merit System establishes salary ranges for its classifications from one of "equal 

pay for equal work" to one of "equal pay for work of equal value." For years , the 

r1erit System, as well as most other public employers, developed and adjusted salary 

ranges for classes by comparing them to what other jurisdictions were paying people 

performing identical or almost identical work . In 1984, the Legislature passed 

Minnesota Statutes, Section 471.991-471. 999 also knc,,,m as the Local Government Pay 

Equity Act. That act requires political subdivisions and the Minnesota Merit 

System to establish equitable compensation relationships between classes of 

positions based on their comparable work value as determined by the results of a 

job evaluation study . The underlying principle of comparable worth is that 

employees occupying positions whose comparable work values are identical or similar 

should be paid within salary ranges that are identical or similar. For example, if 

an electrician position and a plumber position have identical comparable work 

values, the employees in those positions should be paid within the same salary 

range even though, obviously, the work they do is not remotely simil ar. A.fter 

passage of the Local Government Pay Equity Act, the Merit System conducted a job 

evaluation study of all Merit System classes of positions to determine the 

canparable work value of each class . Since then , adjustments to Merit System 

compensation plans have been dictated principally by the comparable work value of 

classes of positions . Even with comparable worth, there will be occasions when 

recruiting difficulties for a particular class will dictate that the labor market 
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for that kind of work be sutveyed and an adjustment be made to thP. salary ranges 

for the class in order that the Merit System remain competitive in salary when 

recruiting to fill positions in that class. However, adjustments to salary ranges 

based on labor market conditions are of secondary importance to adjustments based 

on comparable work values . Given that the doctrine of comparable worth is mandated 

by statute, it is not only reasonable but necessary to emphasize in rule language 

that the Merit System objective in developing pay scales for classes is t o provide 

equal pay based on work of equal value. 

C. Prohibition Against Discrimination 

Minnesota Rules, oarts 9575. 0090, 4670 . 0600-4670.0620 and 7520.0350 

Three amendments are proposed to 9575. 0090 Subp. 1, 4670.0600 and 7520.0350 Subp. 

1. The first adds "political affiliation" to the list of items protected from 

discrimination. The proposed definition of the term "Discrimination" provides that 

political affiliation is a protected characteristic . Also, the proposed definition 

for "Equal employment opportunity" provides that political affiliation be 

disregarded when conducting personnel activities. It is necessary and reasonable 

to include political affiliation as a condition to be protected from discrimination 

in order to be consistent between rule parts . 

The second amendment allows a person who believes he or she has been aggrieved by 

an alleged violation of any prohibited characteristic to file a discrimination 

carplaint under the provisions of a county agency ' s internal complaint process. 

This avenue of appeal would be an alternative to a complaint filed with the 

Minnesota Department of Human Rights under the provisions of Chapter 363. Proposed 

new language for these rules provides that there shall be an affirmative action 

plan for each Merit System agency. One of the requirements for each such plan is 
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that the agency est ish an internal discriminatia )mplaint policy and 

procedure . Assuming that proposed language will be adopted, it naturally foll~s 

that it is both reasonable and necessary to inform employees they have the right to 

use that internal complaint procedure as an avenue of appeal for their complaint 

instead of the Human Rights Cepartment . 

The last amendment proposed to 9575. 0090 Subp. 1 , 4670.0620 and 7520.0350 Subp. 1 

deletes the word "physical" in referring to a disability. The proposed definition 

for "Disability" includes both physical and mental impairments in its definition 

and it is improper to refer only to physical disabilities in the rule language. 

The definition for "Disability" contained in Minn. Stat. , Section 363.01, Subd. 25 

refers to both physical and mental impairments. 

An amendment is proposed to delete Subparts 2 and 3 of 9575.0090, current language 

in 4670.0610 and Subparts 2 and 3 of 7520.0350. One's political affiliation will 

be a protected characteristic with two avenues of appeal if the proposed amendments 

to 9575.0090 Subp. 1, 4670.0600 and 7520. 0350 Subp. 1 are adopted. There is then 

no need to refer to discrimination based on political affiliation elsewhere in the 

rules. Current language in 9575. 0090 Subparts 2 and 3, 4670 . 0620 and 7520.0350 

Subparts 2 and 3 deals with complaints of alleged discrimination in matters outside 

of prot ected characteristics . It prescribes involvement by both staff of the Merit 

System office and the Merit System Council in the complaint process. There are 

several reasons for the proposed amendment to delete these rule parts and 

subparts. Since at least 1974 there has not been a single instance of a complaint 

of alleged discrimination being filed under these rule provisions . It is difficult 

to envision a complaint alleging violation of a prohibited discrimination that 

could not be filed under the provisions of Chapter 363 or, alternately, under an 

agency ' s internal complaint process. Merit System agencies that ar e unionized have 

collective bargaining agreements that must contain grievance procedures. Anyone 

with a grievance or complaint involving provisions of the contract rrust use the 
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grievance procedure All local units of government re sane form of grievance 

procedure available to all employees . Merit System employees in unionized agencies 

whose corrplaint does not involve a labor contract provision and Merit System 

employees in non- union agencies have access to local governr:ient grievance 

procedures with their canplaints . This approach is reasonable since deleting these 

parts will not reduce the availability of any Merit System employee to have his/her 

canplaint heard and decided. These parts are clearly uqnecessary and experience 

over the past fifteen years would show them to be not viable as well. 

An amendment is proposed t o these rules that includes entirely new language 

identified as 9575 . 0090 Subp. 2a., 4670.0610 and 7520.0350 Subp. 2a. This subpart 

requires that all local Merit System agencies adopt a minimum of five basic 

affirmative action requirements to serve as an affirmative action plan for 

employees in those agencies. It also provides that these requirements may either 

be included as part of a county-wide affirmative action plan or be provided as an 

addendum to such a plan . 

For the past ten years , Merit System agencies have been required to canply with the 

existing Merit System affirmative action plan in carrying out their personnel 

responsibilities . The five basic affirmative action requirements contained in the 

proposed amendment were a part of that plan. In many cases it was the only 

affirmative action plan that existed in local governmental jurisdictions. The 

Federal Standards for a Merit System of Personnel Administration include a 

requirement for "assuring fair treatment of applicants and employees in all aspects 

of personnel administration without regard to political affiliation, race, color, 

national origin, sex, religious creed, age or handicap and with proper regard for 

their privacy and constitutional rights as citizens." It goes on to say that this 

includes corrpliance with the federal equal employment opportunity and 

nondiscrimination laws. This requirement was a principal reason why a Merit System 

affirmative action plan existed . Under Minnesota Statutes, section 363. 073, as 
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amended by Laws of mesota 1988, chapter 660 , sec· 1 8, all contractors with 

more than 20 full- time employees (including counties) must have an affinnative 

action plan approved by the Comnissioner of Human Rights . All counties we:re 

:required to submit a county-wide affinnative action plan to the Department of Human 

Rights . If the plan met Department of Human Rights requirements, the county would 

be issued a certificate of compliance by that department. However, the 

requirements of the Department of Human Rights did not include those principles 

proposed in this amendment as a condition for issuing a certificate of compliance 

to a county. The Department of Human Services does not want to require counties to 

maintain a separate affirmative action plan for their Herit System agency in 

addition to a county-wide affinnative action plan for all other departments. On 

the other hand, the department feels strongly that there is a need for these 

:requirements to continue to be maintained and complied with by county Merit System 

agencies . Appropriate county personnel were in~ormed in meetings with Department 

of Human Services Affirmative Action and Merit System office personnel that they 

were expected to maintain these requirements for their Me:rit System agency either 

as a part of their county-wide affinnative action plan or as an addendum to that 

plan. As of this time, the department is not aware of any counties that have 

refused to comply with the department ' s request to incorporate these requirements 

as part of their county affirmative action plan. However, on a couple of 

occasions, the question was raised as to why the county Merit. system agency was 

being asked to comply with requirements that were not necessary to approval of 

county-wide affinnative action plan by the Department of Human Rights . Staff 

members from the Department of Human Services Affinnative Acti on and Merit System 

offices discussed this matter with legal counsel who stressed the need to 

incorporate the requirements into rule language, granting them the force and effect 

of law and avoiding a possible substantive legal problem. Then, if noncompliance 

shou1a 1occur, the county Merit System agency becomes liable for sanctions available 

to the Department of Human Services through the Merit System rules . The 
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requirements are n Jnerous and do not require the unty Merit System agencies to 

do something they have not been required to do in the past. Therefore , it is 

reasonable that they be incorporated in the rules to guarantee that Merit System 

agencies will continue to administer the personnel function within the spirit and 

intent of an affinnat ive action management program. 

D. Work Out of Class 

Minnesota Rules , parts 9575. 0380 , 4670.1600 and 7520.0680 

An amendment is proposed to these rules providing for the extension of a work out 

of class assignrent for up to an additional six months upon request of a county 

agency and for specific reasons . For the past ten years, the Merit System rules 

have provided for work out of class assignments limited in duration to six 

months . Most public personnel systems , including the State of Minnesota system, 

provide for work out of class assignments . In the Merit System, the vast majority 

of such assignments have been utilized to fill in behind an employee who is absent 

from the agency on an approved l eave of absence. In these instances , six months 

adequately covers such an absence. 

The [€partrnent of Human Services has embarked on an ambitious project which will 

affect the positions of Merit System employees engaged in the administration of 

public assistance programs in the counties. It involves implementing, in all 

counties , a system known as the MAXIS project . Briefly, MAXIS is a new statewide 

autanated eligibility system now being developed for all Minnesota ' s major public 

assistance programs. The system will assist counties i n determining client 

eligibility, dispensing benefi ts and providing case management reporting support 

for Food Stamps , Aid to Families with I:€pendent Children (AFOC) and aspects of 

General Assistance (GA) and Medical Assistance (MA) . During the implementation and 

conversion phases of the project , it is likely that counties may have to assign 

higher level functions to workers on a temporary basis . The current rule limits 
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such work out of c , assignments to a maximum of months . It is anticipated 

that some counties may need to extend such appointments beyond six months. There 

will no doubt be an i ncrease in time spent by public assistance workers in intake 

responsibilit ies because of the combined appl ication form to be used with MAXIS 

(one 33 page application for multiple programs) . Some of the personnel changes 

made necessary by the implementation of MAXIS may result in the permanent upgrading 

of certain positions but counties want adequate time to evaluate their c,..,n specific 

situations . Counties are free to determine for themselves how best to organize to 

administer the system. A member of the Merit System staff served on a personnel 

subcorrmittee of a County Operations and Policy Committee dealing , in part, with 

personnel issues that need to be addressed during the implementation and conversion 

phases of MAXIS . Several county st aff indicat ed it would be extremely helpful 

during this period of time if the Merit System would allow for work out of class 

assignment s of longer than six months . 

The ~partment of Human Services initiative to implement the MAXIS system will 

significantly affect the way in which public assistance programs are administered 

in the counties . The Merit System has an obligation to assist bot h the department 

and Merit System county agencies i n whatever way it can to make the transition to 

MAXIS as efficient and effective as possible . One such way is to allow for longer 

wcrk out of c l ass assignments as proposed by this amendment. Given the needs as 

perceived by county personne l , the amendment i s necessary to provide agencies with 

t he t ime they need t o eval uate their organizational structure and determine if it 

is indeed the best i n terms of delivering services via the MAXIS system. The rules 

already provide for work out of class assignments of six months or less. It is a 

reasonable approach to amend the existing rule to a llow for the extension of such 

assignments for up to one year, thereby accorrrnodating the needs of some counties 

during their period of implementation and conversion to the MAXIS system. It is 

highly unlikely there woul d be any other situations , not associ ated with MAXIS, 

that would justify a work out of class assignment beyond six rronths . 
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E. Examination ~sting 

Minnesota Rules , parts 9575.0530 and 4670.1980 (Under the provisions of 7520 . 0200 

Subp. 2, the Department of Human Service rules , parts 9575 . 0400 to 9575.1300 also 

apply to the Department of Public Safety ' s county and local agencies. ) 

Two new rules are being proposed to place in rule language the Merit System' s 

examination retesting policy as it applies to open continuous examinations. Open 

continuous examinations are those that are open for application on a year around 

basis . The t1erit System keeps 31 such examinatfons open on a corrpetitive basis 

(open to the general public) and another 18 such examinations open on a prorrotional 

basis (open to current Merit System employees) . The proposed new rules are 

necessary in order to prohibit an applicant from retaking an open continuous 

examination he/she had failed within sixty days of the previous testing date and to 

prohibit an applicant from taking the same open continuous examination more than 

three times during a calendar year. This is a current long standing policy of the 

Merit System and is printed on both listings of open continuous competitive and 

prarotional examinations . 

All public personnel jurisdictions have some kind of retest policy that applies to 

all job applicants . For instance, the state of Minnesota requires that applicants 

wait six months before repeating an examination, which means the applicant can only 

take the same examination twice a year. The Merit System listings of open 

continuous examinations provide the job applicant with information indicating the 

minimum qualifications of educat ion and experience to compete in the examination 

and, in the case of written tests , the content areas to be covered in the 

examination. Upon request , the Merit System also provides applicants with a 

breakdown of their test scores indicating which content areas of the examination 

gave them problems . These matters represent reasonable accommodation to job 

applicants. However, unlimited retesting goes beyond reasonableness . Persons 

working in public personnel jurisdictions who are involved in the testing process 
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are all agreed tha llowing unlimited retesting er es a practice effect 

involving the recall of test items . Obviously , with unrestricted retesting, there 

will be applicants who qualify for appointment primarily on the basis of their 

power of recall rather than on the depth and breadth of their knowledge of the 

examination content areas . This would conflict with merit principles that base the 

selection and promotion of employees on their relative ability, knowledge and 

skills . For this reason and to add errphasis to current policy it is a reasonable 

approach to incorporate the Merit System examination retesting policy in rule 

language. 

F. Certificatio~ Method 

Minnesota Rules, parts 9575.0620 and 4670.2300 (Under the provisions of 7520 .0200 

Subp. 2, the ~partment of Human Services rules , parts 9575. 0400 to 9575.1300 also 

apply to the ~partment of Public Safety ' s county and local agencies.) 

An amendment is proposed to Subpart 5 of these rules to delete a portion of the 

current language of the subparts and to change the total number of names on the 

combined corrpetitive and promotional registers for the same classification which 

could generate an agency request to certify names of applicants from a different 

register. 

Serre background information leading up to the proposed amendment is in order. For 

several Merit System classifications , both a corrpetitive and promotional register 

of names exist . Prior to 1988, a canplete certification of names from a 

corrpetitive register consisted of seven names and a complete certification of names 

frorn a prorcotional register consisted of three names. If there were fewer than 

seven names on the corrpetitive register, fewer than three names on the promotional 

register or fewer than three names on both registers, the agency could r equest the 

Merit System supervisor to certify names from a different register. In 1988, the 
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rule was amended tc .ange a corrplete certification fifteen names from a 

competitive register and seven names frOl!l a promotional register. The number of 

names on ooth registers necessary to generate a request for certification from a 

different register remained at fewer than three. Over the past eleven years, there 

have been no requests received to certify namis from a different register because 

there were fewer than seven or fifteen names on the competitive register. There 

were no requests received to certify names from a different register because there 

were fewer than three or seven names on the promotional register. There were no 

requests received to certify names from a different register because there were 

fewer than three names on ooth the competitive and promotional registers. Most of 

this inactivity can be attributed to the fact that , for most Merit System classes, 

there are not any alternative registers containing the names of persons 

unquestionably capable of performing the work of the vacant position. The one 

exception to this would be where there is a series of classes in the same 

occupat ional field (clerical/accounting) and a person on a register for a higher 

level class in the series might be interested in being considered for a lower level 

class in the sarne series . Another factor contributing to the absence ot requests 

for the certification of names from alternate registers is that county agency 

personnel are aware that the Merit System supervisor is reluctant to grant 

permission for an agency, for whatever reason, to bypass persons who have qualified 

through the appropriate examination process and consider others who have not . The 

most appropriate response to this kind of situation is to accelerate local 

recruiting and testing of job applicants for the classification in which the 

vacancy exists in order to expand the register of names . 

On the other hand, it is recognized that there may be occasions when the Merit 

System supervisor should seriously consider a request to certify names from an 

alternate , but appropriate , register. The proposed amendment , if adopted , would 

not allow an agency to request a certification of names from an alternate register 
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simply if there we Eewer than fifteen names on th ompetitive register for that 

class or simply if there were fewer than seven names on the promotional register 

for that class . Hc:,,.,ever, it would continue to allow an agency to request names 

from an alternate register if there were fewer than seven names on both the 

canpetitive and promotional registers combined. We believe it necessary to 

maintain this flexibility in the rules even though we do not foresee it being used 

on many occasions. In the past, the basis for using three names as the number of 

names on both the oompetitive and promotional registers that could generate such 

requests was that three names constituted a complete certification of names from a 

promotional register. In 1988, the number of names constituting a complete 

certification of names from a promotional register was increased to seven. It is 

reasonable to maintain the same basis as has been maintained in the past and so we 

are proposing that fewer than seven names on the combined competitive and 

promotional registers could generate requests to the Merit System supervisor to 

certify names from an alternate register. 

An amendment is being proposed to Subpart 7 of these two rules . Current language 
,,, 

in these subparts references to the definition of protected group contained in 

Minnesota Statutes , Section 43A. 02, subdivision 3. However, a definition for 

protected groups is proposed for 9575.0010, Subp. 34a. and 4670.0100 , Subp. 34a. 

While it is necessary to provide such a definition in 9575. 0620 , Subp. 7 and 

4670.2300 , Subp. 7, it is reasonable that the rule definition be cited rather than 

requiring the person interested in the definition t o refer to the statute 

definition. 

G. Probation Required 

Minnesota Rule, part 9575. 0720 

An amendment is proposed to this rule to eliminate the phrase "and except 

appointment under 9575. 1580" contained in "A." of the rule. That phrase provides 
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that employees app< ed under the provisions of pa1 1575. 1580 do not have to 

serve a probationary period. Part 9575.1580 relates to incumbents of reclassified 

positions. Subpart 1 of that rule relates to incumbents of positions that are 

reclassified and the reclassification is determined to be a reallocation. The last 

sentence of the subpart states : "An employee promoted in accordance with this 

provision shall serve a probationary period in the higher class. " Obviously, this 

creates a conflict in language between the two rules. However, the policy and 

practice with respect to this matter has remained consistent over time . The Merit 

System has always required incumbents of reallocated positions to serve a 

probationary period in the higher classification upon appointment to that class. 

It is necessary to make the proposed change in order to eliminate the i nconsistency 

between language in the two rule parts. It is equally reasonable to maintain the 

Merit System' s policy of requiring incumbents of reallocated positions to serve a 

probationary period in the higher class . The probationary period is a significant 

time period used to closely observe the employee 's work , obtain the most effective 

adjustment of the employee to the obligations .of the position and to remove an 

employee whose performance does not rreet the required standard of work . A 

reasonable approach to maintaining this policy is to delete, as proposed, the 

conflicting .language. 

It is anticipated that there will be no expert witnesses called to testify on behalf of 

the agency if this rule is heard in public hearing. 

The aforegoing authorities and comnents are submitted in justification of final adoptio~ 

of the above- cited proposed rule amendments. 

Ralph W. Corey 

Merit System Supervisor 

Dated: je-;,--e 2.. ~/ I'?? CJ 
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