
STATE OF MINNESOTA 
POLLUTION CONTROL AGENCY 

In the Matter of the Proposed 
Amendments to Permit Rules, Minn. 
Rules Parts 7001.0020, 7001.0040, 
7001.Ql30, 7001.0140, 7001 . 0160, 
7001.0180, 7001 . 0190, 7001.1020, 
7001.1030, 7001.1080, and 7001.0725 

I. INTRODUCTION 

STATEMENT OF NEED 
AND REASONABLENESS 

In 1984, the Minnesota Pollution Control Agency (MPCA) 

adopted amendments to its rules governing MPCA permits, which 

rules are now codified as Minn . Rules ch. 7001 (1987). The MPCA 

is now proposing several amendments to those rules. 

The MPCA began drafting the proposed rule amendments after 

receiving a proposal from industry representatives to amend the 

MPCA's rule related to expired permits. The overall goal of the 

rule amendments is to correct problems in the existing rules 

which have been identified over the last four years during 

implementation of the MPCA permit programs. 

The draft rule amendments were brought before the MPCA's 

Policy and Rules Committee on September 26, 1988. Members of the 

Advisory Group were present at the meeting and commented on the 

draft rules. The MPCA Board authorized commencement of 

rulemaking proceedings on the draft rules at its September 17, 

1988, meeting . 

II. STATEMENT OF AGENCY'S STATUTORY AUTHORITY 

The Agency's statutory authority to issue permits is set 

forth in Minn. Stat. SS 115.03 , subd. l(e) and 116 . 07, subd. 4a 
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(1986). Minn. Stat. S 115.03, subd. l(e) provides: 

The agency is hereby given and charged with the 
following powers and duties: 

(e) To adopt, issue, reissue, modify, deny, or 
revoke, enter into or enforce reasonable orders, 
permits, variances, standards, rules, schedules of 
compliance, and stipulation agreements, under such 
conditions as it may prescribe, in order to prevent, 
control or abate water pollution, or for the 
installation or operation of disposal systems or parts 
thereof, or for other equipment and facilities. 

(Emphasis supplied .) Minn. Stat. S 116.07, subd . 4a provides: 

The pollution control agency may issue, continue in 
effect or deny permits, under such conditions as it may 
prescribe for the prevention of pollution, for the 
emission of air contaminants, or for the installation 
or operation of any emission facility, air contaminant 
treatment facility, treatment facility, potential air 
contaminant storage facility, or storage facility, or 
any part thereof, or for the sources or emissions of 
noise pollution. 

The pollution control agency may also issue, continue 
in effect or deny permits, under such conditions as it 
may prescribe for the prevention of pollution, for the 
storage, collection, transportation, processing, or 
disposal of waste, or for the installation or operation 
of any system ·or facility, or any part thereof, related 
to the storage, collection, transportation, processing, 
or disposal of waste. 

The pollution control agency may revoke or modify any 
permit issued under this subdivision and section 116.81 
whenever it is necessary, in the opinion of the agency, 
to prevent or abate pollution. 

The statutory authority for the MPCA to adopt rules to implement 

this permitting authority is set forth in Minn. Stat. S 115.03, 

subd. l(e) and 116.07 , subd. 4 (1986). Under these statutes, the 

Agency has the necessary statutory authority to adopt the 
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proposed rule amendments. 

III. STATEMENT OF NEED 

Minn. Stat. ch. 14 (1986) requires the MPCA to make an 

affirmative presentation of facts establishing the need for and 

reasonableness of the rules as proposed . In general terms, this 

means that the MPCA must set forth the reasons for its proposal, 

and the reasons must not be arbitrary or capricious . However, to 

the extent that need and reasonableness are separate, need has 

come to mean that a problem exists which requires administrative 

attention, and reasonableness means that the solution proposed by 

the MPCA is appropriate . The need for the rule amendments is 

discussed below. 

The overall need for the proposed rule amendments arises 

from the identification of problems, mostly minor, which has 

occurred over the years as a result of working with and 

implementing the existing permit rules. The Statement of 

Reasonableness identifies the specific problems being addressed 

by each of the proposed rule amendments. For the purposes of 

clarity and to avoid redundancy, the MPCA's demonstration of the 

need for the individual rule amendments is set forth in the . 
Statement of Reasonableness. 

IV. STATEMENT OF REASONABLENESS 

The MPCA is required by Minn . Stat. ch. 14 to make an 

affirmative pres entation of fact s establishing the reasonableness 

of the proposed rules. Reasonableness is the opposite of 
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arbitrariness or capriciousness. It means that there is a 

rational basis for the MPCA's proposed action. The 

reasonableness of the proposed rules is discussed below. 

Part 7001.0020, Scope 

Minn. Rules pt. 7001.0020 provides that the MPCA's general 

permit rules, pts. 7001.0010 to 7001.0210, apply to the types of 

permits listed in Items A through K. Item J relates to permits 

for the construction of a facility, building, structure, or 

installation that attracts or may attract mobile source activity 

that results in emissions of an air pollutant for which there is 

a state standard. These permits are known as "indirect source 

permits." 

The public notice provisions of Minn. Rules pts. 7001.0200, 

subps . 4 and 5 and 7001.0110 require the MPCA to prepare and 

distribute a public notice and allow for a thirty-day comment 

period before issuing any indirect source permit. The public 

notice allows the public and the permittee thirty days to comment 

on the draft permit. In the course of implementing the indirect 

source permit rules, the MPCA has found that public notices on 

smaller parking facilities, which are required by Minn. Rules pt. 

7001.1270, subp. 2 to be permitted, do not attract much public 

comment or interest. In fact, since at least 1981, the MPCA has 

received no written comments from the public on projects that 

involved parking only. This fact causes the MPCA to believe that 
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these relatively small parking facilities are not of much 

interest to the community with respect to their potential air 

quality impacts. The lack of interest in these permits causes 

the MPCA to believe that the staff time and money that is being 

invested into the preparation and distribution of public notices 

on these types of parking facilities is being wasted and could be 

put to better use elsewhere, given the limited resources of the 

MPCA. In addition, the public notice requirements cause the 

owners and operators of these smaller parking facilities to wait 

at least thirty extra days to receive their permits, even though 

no member of the public is likely to submit any comments . 

In order to address the problems identified during the 

implementation of the rules, the MPCA proposes to add the 

following sentence to the rule: "Parts 7001 . 0200, subparts 4 and 

5 and 7001.0110 do not apply to permits for parking facilities 

described in part 7001.1270, subpart 2 with a new or increased 

parking capacity of 5000 vehicles or less. " The purpose of this 

sentence is to exempt indirect source permits for these smaller 

parking facilties from public notice requirements. 

It is reasonable to exempt smaller parking facilities from 

public notice requirements because, in the experience of the 

MPCA, these types of facilities have not attracted public 

comments, which causes the MPCA to believe that they are not of 

much interest to the public. The exemption is reasonable because 

it will prevent the MPCA from wasting staff time and money on 
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public notices that no one seems to be interested in, thus making 

that time and money available to be used on projects which are of 

more interest and concern to the public . The exemption is 

reasonable because it will allow permittees to receive their 

permits and commence construction thirty days earlier than under 

the existing rules. The exemption is reasonable because it does 

not go too far: i.e., it does not exempt these projects from the 

requirement to be permitted; it still allows the MPCA to perform 

needed review on the project's potential to adversely affect air 

quality. 

Based on discussion above, the proposed rule amendment is 

needed and reasonable. 

Part 7001.0040, Application Deadline 

Minn. Rules pt. 7001.0040, subp. 1 concerns the timing of 

applying for a new permit. The rule allows a permit application 

for a new facility or activity to be submitted at any time, 

"[e]xcept as otherwise required by parts 7001.0530 and 

7001.1050." In the course of implementing this rule the MPCA 

discovered that the cross reference to Minn. Rules pt. 7001.1050 

is incorrect; it should instead cross reference Minn. Rules pt. 

7001.1040, entitled "Application Deadline for New Permits." 

Therefore there is a need to amend this rule to correct the cross 

reference. It is reasonable to correct the cross reference so 

that the reader will not be confused when determining the 

requirements of · the permit rules. 



-7-

Part 7001 . 0130, Contested Case Hearing 

~inn . Rules pt. 7001.0130 relates to the holding of 

contested case hearings. Subpart 3 of the rule requires certain 

items of information to be included in the notice of and order 

for hearing. One of the items is: "identification of the 

existing parties and a concise description of the issues which 

have been raised by any party." 

During the implementation of this rule the MPCA has noted a 

problem with the above-quoted language. The language conflicts 

with subpart l of the rule, which sets up criteria which must be 

met in order for the MPCA to order a contested case hearing at 

all. The MPCA must find all three of the following before 

ordering a contested case hearing: 

A. that a person requesting the contested case 
hearing has raised a material issue of fact or of 
the application of facts to law related to the 
commissioner's preliminary determination or the 
terms of the draft permit; 

B. that the agency has jurisdiction to make 
determinations on the issues of fact or of the 
application of facts to law raised by the person 
requesting the contested case hearing; and 

c. that there is a reasonable basis underlying issues 
of fact or law raised by the person that requests 
the contested case hearing such that the holding 
of a contested case hearing would aid the agency 
in making a final determination on the permit 
application. 

The language of subpart 3.C. creates a conflict because it 

s uggests that the MPCA must hold a hearing on every issue raised 

by the person requesting a contested case hearing, even if one or 
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more of the issues raised does not meet the criteria listed in 

subpart 1 . As shown by its adoption of subpart 1, the MPCA 

clearly did not intend to require itself to hold contested case 

hearings where any one of the three criteria listed therein was 

not met. 

The MPCA proposes to amend subpart 3 to require the notice 

of and order for hearing to contain a description of the issues 

"on which the agency has ordered a hearing." This language 

reflects the MPCA's intention to order hearings only on those 

issues which meet the criteria in subdivision 1. 

The proposed amendment is reasonable because it brings 

subpart 3 into harmony with the provisions of subpart 1 and 

clarifies the MPCA's intention only to hold hearings on issues 

which meet the criteria listed in subpart 1. 

Based on the foregoing, the proposed amendment is needed and 

reasonable. 

Part 7001.0140, Final Determination 

Minn. Rules pt. 70Pl.0140, subp. 2 contains the criteria 

under which the MPCA will refuse to issue a new or modified 

permit, to refuse permit reissuance, or to revoke a permit 

without reissuance . There are two problems being addressed by 

the proposed amendments: one relating to clarity and another 

relatin~ to a 1987 statutory change. 

The first problem relates to the clarity of the rules. 

Although Item B of the rule clearly states that unresolved 
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noncompliance with applicable state and federal pollution control 

statutes and rules administered by the MPCA constitutes 

justification to refuse to issue a new or modified pemit, to 

refuse permit reissuance, or to revoke a permit without 

reissuance, it has never been absolutely clear whether the MPCA's 

permit fee rules, Minn. Rules ch. 7001 and 7046, constitute 

"pollution control rules." 

The MPCA believes that the permit fee rules do constitute 

pollution control rules, noncompliance with which should 

constitute justification to revoke or refuse to issue permits, 

and therefore there is a need to amend the rule to clarify that 

noncompliance with fee rules justifies revocation or refusal to 

issue permits. The MPCA proposes to add a new Item F to the 

rules which states: "that with respect to the facility or 

activity to be permitted, the proposed permittee or permittees 

have not complied with any requirement under Minnesota Rules, 

chapter 7002 or 7046 to pay permit fees." This proposal is 

reasonable because it makes it clear that the MPCA has a remedy 

(in addition to the burdensome remedy of bringing a lawsuit or 

hiring a collection agency) in case a permittee fails to comply 

with permit fee rules, a remedy which has a logical connection to 

the permittee's failure. The proposal is reasonable because it 

is merely clarifying the MPCA's belief that the permit fee rules 

are an integral part of the Minnesota's pollution control rules 

as referred to in existing Item B of the rule . This is because 
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permit fees collected as a result of the fee rules form the basis 

for a portion of the MPCA's budget relating to the issuanc~ and 

enforcement of permits and are thus a necessary part of 

Minnesota's pollution control program. 

The second problem being addressed is the addition of 

statutory language by the legislature in 1987, now codified as 

Minn. Stat. § 116.072, subd. 10, which states: "If a person fails 

to pay a penalty owed under this section, the agency has grounds 

to revoke or refuse to reissue or renew a hazardous waste permit 

issued by the agency." A penalty "owed under this section" 

refers to an Administrative Penalty Order (APO) issued for 

hazardous waste violations under Minn. Stat. § 116.072 (Supp. 

1987). 

In order for the items in Minn. Rules pt. 7001.0140, subp. 2 

to be an exhaustive list of grounds for revocation or refusal to 

issue a permit, there is a need to add a reference to the 

language of Minn. Stat. § 116.072, subd. 10 (Supp. 1987). The 

MPCA proposes to add a new Item G to the rule which mirrors the 

statutory language. This is reasonable because it will allow 

both regulated parties and the MPCA to determine all the grounds 

for revocation or refusal to issue a permit by looking at one 

document rather than examining all the statutes pertaining to the 

MPCA. 

For the foregoing reasons, the proposed rules amendments are 

needed and reasonable . 
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Part 7001.0160, Continuation of Expired PeFmit 

Minn. Rules pt. 7001.0160 provides for the continuation of 

expired permits under certain circumstances. Under the existing 

rule, a permittee who has made a timely and complete application 

for reissuance may continue to conduct the permitted activity 

until the MPCA takes final action on the application if the 

Commissioner makes the following findings: A) the permittee is in 

compliance with the terms and conditions of the expired permit; 

and B) the agency, through no fault of the permittee, has not 

taken final action on the application on or before the expiration 

date of the permit . 

In the course of implementing this rule the MPCA has 

discovered some problems with the rule. First, the rule requires 

an affirmative action of the Commissioner in order for the 

permittee to be authorized to continue the permitted activity. 

As a practical matter, there are a large number of expired 

permits which would qualify for continuance under this rule, but 

the Commissioner has not made the affirmative findings required 

by the rule. Even in the absence of these findings, the MPCA 

staff have treated these otherwise qualifying permits as if the 

Commissioner had made these findings . There is a need to conform 

this rule to the reality of its implementation. To meet this 

need the MPCA proposes to amend the rule to reflect actual 

practice by changing the presumption. Under the proposed 

amendment, a qualifying permittee may continue the permitted 
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activity in accordance with the terms and conditions of the 

expired permit unless the Commissioner makes the findings set 

forth in Items A through C of the rule. (Except as discussed 

below with respect to hazardous waste permits, a permittee 

"qualifies" for this rule by submitting a timely application for 

reissuance of the permit.) This change is reasonable because it 

conforms the rule to actual practice and provides permittees with 

more certainty as to whether they may continue to conduct the 

permitted activity after permit expiration (i.e., a qualifying 

permittee may do so until the Commissioner makes the adverse 

findings listed in the rule). 

Under the proposed rule amendment, a permittee is not 

covered by this rule if the permit is a permit described in Minn. 

Rules pt. 7001.0020, item B, which is a permit for the treatment, 

storage, or disposal of hazardous waste. Those permittees are 

covered instead by the proposed new rule, Minn. Rules pt. 

7001.0725, which relates specifically to hazardous waste permits. 

The text of the new rule is substantially identical to the text 

of existing Minn. Rules pt. 7001.0160. The effect of these 

proposed actions is that the MPCA is proposing not to change the 

requirements related to continuation of expired permits as they 

relate to hazardous waste permits. Retaining the original rule 

language for hazardous waste permits is needed because the 

original rule language was approved by the u. s. Environmental 

Protection Agency (EPA) as being equivalent to federal hazardous 
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waste regulations, and that approval was an essential part of 

EPA's grant to the MPCA of authority to implement the federal 

hazardous waste program. Changing that language in the manner 

proposed for other permits may be perceived by EPA as making 

Minnesota's hazardous waste permit program as less stringent than 

EPA's, thereby potentially jeopardizing Minnesota's hazardous 

waste authorization. Therefore it is reasonable to retain the 

original language in order to protect Minnesota's hazardous waste 

authorization. The MPCA does not expect this proposal to affect 

any hazardous waste permits in the near future; in the meantime, 

the MPCA will continue to explore this issue with EPA. If 

conforming the hazardous waste permit rule with respect to 

continuation of expired permits will not jeopardize Minnesota's 

pro9ram, the MPCA expects to do so in a separate rulemaking 

procedure. 

Items A through C of the rules also contain changes as a 

result of problems identified in the course of implementing the 

rules. The existing Item A states: "the permittee is in 

compliance with the terms and conditions of the expired permit." 

Under this rule, a permittee would be required to stop the 

permitted activity if the commissioner found that the permittee 

was not in compliance with any provision of the permit. This 

presents a problem in cases where the violation may be very minor 

and where the shutdown of the permitted facility would create 

other problems (e.g., shutting down a municipal wastewater 

treatment plant does not halt the generation of municipal 
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wastewater). Thus there is a need to amend the r ule to allow 

continuation of expired permits if the facility is in substantial 

compliance with the permit so that extremely minor violations 

will not result in shutdown of the facility. The MPCA proposes 

to amend Item A to refer to "substantial compliance with the 

terms and conditions of the expired permit." This proposal is 

reasonable because it allows the Commissioner to focus on the 

more important aspects of permit compliance in deciding whether 

to allow an expired permit to continue. 

The MPCA also proposes to amend Item A to allow the 

Commissioner to require discontinuance of permitted activity if 

the permittee is not in substantial compliance with other 

enforcement documents to which a permittee may be subject: a 

stipulation agreement or compliance schedule designed to bring 

the permittee tnto compliance with the permit. This addition is 

reasonable because stipulation agreements and compliance 

schedules are similar to permits and are designed to assure that 

the permittee conducts the permitted activity in an 

env ironmentally acceptable manner. Failure to meet those 

requirements means the activity is not being conducted in an 

environmenally sound manner and should therefore result in 

discontinuance of the permitted activity . 

The MPCA proposes to make minor amendments to Item B of the 

rule, which are needed to clarify the rule. The existing rule 

states that the agency "through no fault of the permittee, has 

• 
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not taken final action on the application on or before the 

expiration date of the permit." Since the concept of "fault" 

could be unclear in these circumstances, the MPCA proposes to 

change the language of the first part of the rule to state: "the 

agency, as a result of an action or failure to act of the 

permittee, has been unable to take final action." This language 

is reasonable because it · is more clear than the original 

language: it draws a clear cause-and-effect relationship between 

a permittee's act or failure to act and the MPCA's inability to 

take final action on the permit application. 

Finally, the MPCA proposes to add a new Item C to the rule, 

the language of which replaces the language which has been 

deleted from the existing rule requiring a "complete" application 

in order to qualify to be covered by the rule. Proposed Item C 

states: "the permittee has submitted an application with major 

deficiencies or has failed to properly supplement the application 

in a timely manner after being informed of deficiencies." This 

amendment is needed because the existing rule is too stringent: 

it would prevent a person from qualifying for coverage under this 

rule for even the most minor omission from the permit 

application. The proposed language is reasonable because it 

would allow the Commissioner to focus on important deficiencies 

in the permit application and overlook those that are minor. It 

is reasonable to allow the Commissioner to require discontinuance 

of the permitted activity following the failure of a permittee to 
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submit information after being informed that an application is 

deficient because this will provide the Commissioner with a 

remedy if information requests are ignored and, at the same time, 

give permittees an incentive to respond fully to requests for 

information needed to reissue the permit. 

Based on the foregoing, the proposed amendments to Minn. 

Rules pt. 7001.0160 are needed and reasonable. 

Part 7001.0180, Justification to Commence Revocation Without 
Reissuance of Permit 

Minn. Rules pt. 7001.0180 sets forth the justifications that 

the Commissioner may have to commence proceedings to revoke a 

permit without reissuance. In the course of implementing this 

rule, three problems have arisen. These problems and their 

solutions are set forth below. 

First, Item C of the rule lists as a justification to revoke 

a permit "the operation of the permitted facility terminates . " 

The problem with this rule is that it implies that full 

revocation procedures must be followed in the event that a 

permittee shuts down a facility. Revocation procedures, which 

are set forth in Minn. Rules pt. 7001.0190, subp. 4 require 

thirty days' notice to the permittee, and the holding of a 

contested case hearing is required if the permittee asks for one. 

In cases where a facility is simply shutting down and where the 

shutdown eliminates the need for the permittee to have a permit, 

both from the standpoint of the permittee and the standpoint of 

• 
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the MPCA, _l/ (e.g., where the shutdown results in the cessation 

of a discharge into the air or water), this level of formal 

procedures constitutes an overkill of due process, since there is 

little chance for controversy. Therefore there is a need to 

eliminate this language from the list of justification to 

commence proceedings to revoke a permit. It is reasonable to 

delete this language in order to eliminate the implication that 

revocation procedures apply to this type of situation. 

The second problem with the existing rule is the same 

problem that was described previously with respect to Minn. Rules 

pt. 7001.0140, subp. 2. There is a need to amend the rule to 

clarify that noncompliance with fee rules justifies commencment 

of proceedings to revoke or refuse to issue permits. The MPCA 

proposes to add a new Item E to the rules which states: "that the 

permittee has failed to compl y with any requirement under 

Minnesota Rules, chapter 7002 or 7046 to pay permit fees." This 

proposal is reasonable because it makes it clear that the MPCA 

has a remedy (in addition to the burdensome remedy of bringing a 

_ll It should be noted that not all requests for voluntary 
termination are appropriate from the MPCA's standpoint. For 
example, a landfill operator may not want to fulfill the 
obligations in the permit' and may request termination of the 
permit. At the same time, it may be vital from a public 
health and. welfare standpoint that the conditions of that 
permit be fulfilled, because the wastes previously deposited 
at that site continue to need active management or 
monitoring or the environmental problems created by that 
waste deposit need mitigation. 
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lawsuit or hiring a collection agency) in case a permittee fails 

to comply with permit fee rules, a remedy which has a logical 

connection to the permittee's failure. The proposal is 

reasonable because it is merely clarifying the MPCA's belief that 

the permit fee rules are an integral part of the Minnesota's 

pollution control rules as referred to in existing Item A of the 

rule. This is because permit fees collected as a result of the 

fee rules form the basis for a portion of the MPCA's budget 

relating to the issuance and enforcement of permits and are thus 

a necessary part of Minnesota's pollution control program. 

The third problem being addressed is the existence of Minn. 

Stat. § 116.072, subd. 10 (Supp. 1987), which provides that if a 

person fails to pay a penalty assessed in an APO, the MPCA has 

grounds to revoke or refuse to reissue or renew a hazardous waste 

permit. In order for the items in Minn. Rules pt. 7001.0180 to 

be an exhaustive list of grounds for commencement of proceedings 

to revoke or refuse to issue a permit, there is a need to add a 

reference to the language of Minn. Stat. § 116 .072 , subd. 10 

(Supp. 1987). The MPCA proposes to add a new Item F to the rule 

which mirrors the statutory language. This is reasonable because 

it will allow both regulated parties and the MPCA to determine 

all the grounds for commencing proceedings to revoke or refuse to 

issue a permit by looking at one document rather than examining 

all the statutes pertaining to the MPCA. 

For the foregoing reasons, the proposed rules amendments are 

-
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needed and reasonable. 

Part 7001.0190, Procedure for Modification; Revocation and 
Reissuance; Revocation Without Reissuance of Permits 

Minn. Rules pt. 7001.0190 establishes the procedure for 

various permit actions. In the course of implementing this rule, 

the MPCA discovered two problems; in addition, the legislature 

has added a new statutory notice requirement which affects this 

rule. The MPCA proposes to address these problems by amending 

subpart 2 of the rule and adding a new subpart 5. These problems 

and their proposed solutions are discussed below. 

Subpart 2, Modification solely as to ownership or control 

Subpart 2 of the rule provides a relatively simple procedure 

where a permit is proposed to be modified solely as to ownership 

or control. Two of the problems referred to above relate to the 

language of this rule, as described below. 

The first problem arises as a result of the 1988 Minnesota 

legislature's enactment of 1988 Minn. Laws ch. 685, S 24, which 

provides, in relevant part: 

Before the agency grants a permit for a solid waste 
facility ••• or allows the change of a facility 
permittee, the commissioner must notify the county and 
town where the facility is located, contiguous counties 
and towns, and all home rule charter and statutory 
cities within the contiguous townships. If a local 
government unit requests a public meeting within 30 
days after being notified, the agency must hold at 
least one public meeting in the area near the facility 
before ••• allowing the change of the facility 
permittee. 

This statute will be codified as Minn. Stat. S 116.074. Because 
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the existing rule relating to allowing the change of a facility 

permittee does not include this statutorily-required notice 

requirement, there is a need to amend the rule to add this notice 

requirement. This change is reasonable because it will allow 

both regulated parties and the MPCA to determine all the 

procedures for changing the facility permittee on a solid waste 

permit by looking at the permit rules and without having to 

examine all the statutes pertaining to the MPCA. 

The second problem with subpart 2 of the rule is that it 

implies that the MPCA citizen board must consider all requests 

for permit modifications solely as to ownership or control. The 

rule now states: "Within 60 days of receipt of a complete written 

application for modification as to ownership and control, the 

director shall place the matter on the agenda for consideration 

by the agency." However, many of the MPCA's permit issuance 

functions have been delegated to the Commissioner by written 

delegation, filed with the Secretary of State, including permit 

modifications of this type, except those permits which are 

controversial. Because of this delegation and because these 

types of permit changes have not been controversial, it has not 

been necessary to bring the matter before the citizen board. 

Therefore there is a need to amend the rule to eliminate the 

implication that these matters must go to the Board. The MPCA 

proposes to delete the language which creates this implicat ion. 

This is reasonable because the language is misleading to 

• 
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regulated parties. The MPCA also proposes to amend the last 

sentence of the rule as follows: "The commissioner e!eftey shall 

not unreasonably withhold or unreasonably delay approval of the 

proposed permit modification." This amendment makes it clear 

that the commissioner, not the agency, issues this type of 

permit. This amendment is reasonable because it reflects the 

actual practice of the MCPA. 

Based on the foregoing, the proposed amendments to Minn. 

Rules pt. 7001.0190 are needed and reasonable. 

NPDES PERMITS 

Part 7001 .1020, Definitions 

Minn. Rules pt. 7001.1020 is one of the permit rules that 

applies only to National Pollutant Discharge Elimination System 

(NPDES) permits. Subpart 1 of the rule cross-references 

definitions set forth in statutes and other rules which are 

applicable to the terms used in Minn. Rules pt. 7001.1030, unless 

otherwise defined in the other subparts of the rules. 

In the course of implementing the NPDES rules it was 

discovered that subpart 1 cross-references two definitions of 

"person" that conflict with each other. The rule cross­

references Minn. Stat. S 115 . 03, subd. 10, which defines "person" 

as including the MPCA, and it cross-references Minn. Rules pt. 

7001.0010. Minn. Rules pt. 7001.0010, in turn, cross-references 

Minn. Rules pt. 7000.0100, of which subp. 9 defines "person" as 

not including the MPCA. 
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This conflict causes confusion whenever, in the course of 

its duties, the MPCA needs to undertake activities for which 

"persons" are required to obtain a MPCA permi~. For example, 

under the Minnesota Environmental Response and Liability Act, 

Minn. Stat. ch. 115B, the MPCA has undertaken some cleanups of 

hazardous waste sites. The activities involved in some of these 

cleanups require permits if conducted by a "person." The 

existing Minn. Rules pt. 7001.1020 provides that the MPCA is both 

a "person" and not a person . Therefore, there is a need to amend 

the rule to clear up this conflict. 

The MPCA proposes to amend the rule to eliminate the cross­

reference to the definition of "person" which includes the MPCA 

and to retain the cross-reference to the definition of "person" 

which does not include the MPCA. This is reasonable because it 

eliminates the conflict in the existing rules . It is reasonable 

because it is somewhat odd for the MPCA to require itself to 

obtain a permit from itself. 

It should be noted that this proposal does not seek to 

exempt the MPCA from the substantive provisions of its rules 

relating to the activity to be conducted . For example, if the 

MPCA discharges pollutants to surface waters as a part of a 

hazardous waste site cleanup, the MPCA will comply with the rules 

relating to water discharges. 

For the foregoing reasons, the proposed rule amendment is 

needed and reasonable. 

• 

• 
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Part 7001.1030, Permit Requirement and Exemptions 

Minn. Rules pt. 7001.1030 establishes the requirement to 

obtain an NPDES permit in order to discharge pollutants from a 

point source into the waters of the state unless an exemption 

under subpart 2 of the rule is applicable. The existing rule 

does not contain an exemption for stormwater discharges, and 

therefore a permit is required. However, the federal NPDES 

regulation, 40 C.F.R. S 122.26, requires a NPDES permit only for 

certain stormwater discharges, which are described in the 

regulation. Because the MPCA is implementing the federal NPDES 

program, there is a need to amend the rule to make it consistent 

with the federal regulation . 

The MPCA proposes to amend the rule to add a new exemption, 

item J, to the requirement to obtain a permit. The proposed rule 

would exempt persons disposing of water in a conveyance or system 

of conveyances used solely for the collection of stormwater 

runoff, unless the Commissioner determines the following: 

(1) the discharge is subject to effluent limitations 
or other requirements for stormwater promulgated 
by the United States Environmental Protection 
Agency for stormwater point source discharges; 

(2) a water quality management plan adopted pursuant 
to Section 208 of the Clean Water Act, United 
States Code, title 33, section 12988 recommends 
that pollution control requirements be applied to 
the discharge; or 

(3) the discharge to the receiving water is 
significant due to volume, pollutant loading, or 
the character of the receiving water. 
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This proposal is reasonable because it makes Minnesota's 

stormwater requirements consistent with those set forth in 40 

C.F.R. S 122.26. 

~ased on foregoing, the proposed rule amendment is needed 

and reasonable . 

Part 7001.1080, Establishment of Special Conditions for National 
Pollutant Discharge Elimination System Permits 

Minn. Rules pt. 7001.1080 relates to the establishment of 

conditions for NPDES permits . Subp. 9 of the rule relates 

specifically to conditions in reissued permits. The rule 

requires that a reissued permit contain limitations at least as 

stringent as those in the previous permit unless the Commissioner 

finds that any one of several conditions exist. In the 1988 

revisions to the MPCA's water quality rules, Minn. Rules ch. 

7050, a new rule entitled "Requirements for Point Source 

Discharges of Industrial or Other waste," Minn. Rules pt. 

7050.0212, was promulgated. Subpart 3 of this new rule 

specifically establishes antibacksliding criteria to be used in 

the reissuance of NPDES permits. The MPCA intends these new 

criteria in Minn. Rules 7050.0212 to supersede those presently 

found in Minn. Rules 7001.1080, subp. 9. Therefore, there is 

need to amend Minn. Rules pt. 7001.1080 to make it clear that 

the antibacksliding provisions of Minn. Rules pt. 7050.0212 apply 

to reissued permits. 

· The MPCA p~oposes to amend the rule by replacing part of the 

• 
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language of subpart 9 with a cross reference to the new Minn . 

Rules pt. 7050.0212. This proposal is reasonable because, by 

providing a cross reference to the updated rule, it eliminates 

the potential for confusing the reader as to what conditions may 

be put into reissued permits 

Based on the foregoing, the proposed rule amendment is 

needed and reasonable. 

HAZARDOUS WASTE FACILITY PERMITS 

Part 7001.0725, Continuation of Expired Permit 

As previously described with respect to the proposed 

amendments to Minn. Rules pt. 7001.0160, the MPCA is proposing to 

amend part 7001.0160 with respect to all permits except hazardous 

waste permits . This has been done by exempting hazardous waste 

permits from the provisions of Minn. Rules pt . 7001 . 0160 and 

adding a new section to the rules relating specifically to 

hazardous waste facility permits. The language of the new rule 

is substantially identical to the original language of Minn. 

Rules pt. 7001.0160. Retaining the original rule language for 

hazardous waste permits is needed because the original rule 

language was approved by EPA as being equivalent to federal 

hazardous waste regulations, and that approval was an essential 

part of EPA's grant to the MPCA of authority to implement the 

federal hazardous waste program. Changing that language in the 

manner proposed for other permits may be perceived by EPA as 

making Minnesota's hazardous waste permit program less 



-26-

stringent than EPA's, thereby potentially jeopardizing 

Minnesota's hazardous waste authorization. Therefore it is 

reasonable to retain the original language in order to protect 

Minnesota's hazardous waste authorization. 

As previously stated, the MPCA does not expect this proposal 

to affect any hazardous waste permits in the near future; in the 

meantime, the MPCA will continue to explore this issue with EPA. 

If conforming the hazardous waste permit rule ~ith respect to 

continuation of expired permits will not jeopardize Minnesota's 

program, the MPCA expects to do so in a separate rulemaking 

procedure. 

V. SMALL BUSINESS CONSIDERATIONS IN RULEMAKING 

Minn. Stat. S 14 . 115, subd. 2 (1986) requires the Agency, 

when proposing rules which may affect small businesses, to 

consider the following methods for reducing the impact on small 

businesses: 

(a) the establishment of less stringent compliance or 
reporting requirements for small businesses; 

(b) the establishment of less stringent schedules or 
deadlines for compliance or reporting requirements for 
small businesses; 

(c) the consolidation or simplification of compliance or 
reporting requirements for small businesses; 

(d) the establishment of performance standards for small 
businesses to replace design or operational standards 
required in the rule; and 

(e) the exemption of small businesses from any or all 
requirements of the rule. 

• 

& 
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The proposed rule amendments will not have an adverse effeqt 

on small businesses. The amendments seek to clarify aspects of 

the procedural rules relating to permits that have caused 

confusion for staff and for the regulated community. The 

proposed amendments do not expand the scope of or change the 

substantive environmental requirements of the rules. In 

addition, the amendments to Minn. Rules pt. 7001.0200, 7001.0110 

and 7001.1030 exempt certain facilities from public notice or 

permit requirements. Therefore, the Agency believes that any 

affect the proposed changes have on small businesses will be 

beneficial. 

VI. CONSIDERATION OF ECONOMIC FACTORS 

In exercising its powers, the Agency is required by Minn. 

Stat. S 116.07, subd . 6 (1986) to give due consideration to 

economic factors. The statute provides: 

In exercising all its powers the pollution control 
agency shall give due consideration to the 
establishment, maintenance, operation and expansion of 
business, commerce, trade, industry, traffic, and other 
economic factors and other material matters affecting 
the feasibility and practicability of any proposed 
action, including, but not limited to, the burden on a 
municipality of any tax which may result therefrom, and 
shall take or provide for such action as may be 
reasonable, feasible, and practical under the 
circumstances. 

In proposing the rules amendments, the Agency has 

given due consideration to available information as to any 

economic impacts the proposed rules would have. The proposed 

amendments are needed in order to ensure fair and consistent 
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application of the existing rules to all persons. The 

application of the existing rules has led to confusion within the 

regulated community. By clarifying the rules and reducing 

certain procedural requirements, the proposed changes should have 

a positive economic impact in the sense that less time will be 

spent by the regulated community in determining the applicability 

of the rules. The proposed changes will not have a significant 

economic impact since they relate to clarifying or reducing 

certain requirements. 

VII. CONCLUSION 

Based on the foregoing, the proposed amendments to Minn. 

Rules pts. 7001.0020, 7001.0040, 7001.0130, 7001.0140, 7001.0160, 

7001.0180, 7001.0190, 7001.1020, 7001.1030, 7001.1080, and 

7001.0725 are both needed and reasonable . 

Dated:~/4v;o, 1988 fc~~ £,../ eraldL.Wlet7 
ommissioner 




