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STATE OF MINNESOTA
STATE BOARD OF EDUCATION

In the Matter of the Proposed Rules
Governing Special Education, Minn. STATEMENT OF NEED
Rules Parts 3525.0200-3525.7500 AND REASONABLENESS

I. INTRODUCTION

Initial rules for speclal education were developed in 1976. Revisions,
addlitions and amendments were made In 1979 and 1983. As the fleld of
special education has evolved, the need for the speclal educatlon
proposed rules has been prompted by a number of factors including: (1)
changes In state statutes and federal laws relating to special
education, (2) monlitoring citations by the federal Offlce of Special
Education (OSEP) requiring changes in order to continue receiving
federal funds, (3) the Department’s resulting corrective action plan
submitted to the federal office as a result of the monitoring report,
(4) increased amount of district data from the department’s monitoring
of local district programs and formally filed complalints, and (4) State
Board of Education (SBE) policies relating to special education that
have been discussed and passed.

II. STATEMENT OF BOARD’S STATUTORY AUTHORITY

Minnesota Statute 120.17, Subdivision 3 charges the Board with the
responsibillty to promulgate rules that will provide standards and
procedures appropriate for the implementation of special education
services for students with disabilities by all school districts.

ITI. STATEMENT OF NEED

Several basic issues must be clted as the underlying need for the
proposed reaulations.

1. Direction from the 1985, 1986, 1987 and 1988 Legislature,

2. The need for more clarity of standards and expectations
of school districts and parents, and

3. Compllance wlth the federal act (Education of All Handicapped
Act of 1975 as amended, commonly referred to as P.L. 94-142.)
and regulations (CFR, Title 34, Chap. III).

These three needs will be addressed in order. The first issue is that
the 1985 through 1988 Legislatures have directed the State Board to
promulgate rules to assure that children who are handicapped are
afforded an appropriate education.

Minnesota Stat. 120.17 Subd. 3a requires all school districts to insure
that: (a> all handlcapped children are provided the special educatlion
Instruction and related services approprliate to thelr needs according to
an individual education plan that includes the student’s need to develop
skills to llve and work independentiy as possible wlthin the community,




(b> handicapped children, under age 5, and thelr famllies recelve
Instruction and services appropriate to thelr needs, (c) handicapped
children and thelir parents are afforded procedural safeguards and the
right to participate in decisions regarding identification, assessment
and placement of handlcapped children, <(d) that to the maxlimum extent
appropriate, handicapped children will be educated with chlldren who are
not handlcapped and that children will be removed from the regular
educatlonal environment only when and to the extent that education In
regular classes with the use of supplementary services cannot be
achlieved satisfactorily, (e) that testing and evaluation materlals
utillzed for the assessment and placement procedures will be selected
and administered so as not to be racially or culturally discriminatory,
and (f) that the rlghts of the child are protected when the parent is
not known. Minn. Stat. 120.17 Subd. 3b provides that districts will
afford procedural safeguards to parents or guardians of handicapped
children including: (a) written notice prior to conducting formal
educational assessments, prior to placing a child In, transfering from
or denylng placement in a special education program, or prior to the
proposed provision, addition, denial or removal of special educatlon
services: (b) an opportunity for parents to have at least one
conciliation conference with the district: (¢) the opportunity to obtain
an Informal due process hearing Initiated and conducted at the local
level; (dY the opportunity to appeal that decision to the Commlssioner:
and (e) the opportunity to appeal the Commlssioner’s declsion to the
courts.

Recently passed legisiatlion requires the State Board of Education (SBE)
to be responsible for promulgating rules In the foilowlng specific
areas:

(1) the appropriate instruction and services for children under age
five and thelr famllles including definlng the ellglble
population for speclal education. (Minn, Stat. 120.03 and
120.17, Subd. 2 and 3a); and

(2) an assessment to determline the need for braille lnstruction for
blind students (Minn. Stat. 126.071).

Additional legislation was also passed requlring standards and
procedures appropriate for their Implementation by local school
districts. Legislation Includes (1) the establishment of local early
childhood and secondary transition interagency committees, (2) parental
involvement and notiflcatlon requirements, (3) educational programs when
a student Is placed for care and treatment: (4) concillation
conferences, (5) requlirements for a high school diploma, and (6)
assessment to determine student’s need and serve as the basis for the
Individual Education Plan (IEP), (7> the transition from secondary
services to post secondary educatlion and training, employment and
community living, (8) development of a transition plan for students
beginning by grade nine or age 14 (Minn. Stat. 120.17, Subd. 3a).

In addition there is a need for technlcal changes throughout the current
rule to assure uniformity in the implementation of current statute and
.rules. These major areas include: district’s responsibility in the




provislon of speclal educatlon, length of =chool day, and the
dupllcatlve rules regarding the Minnesota Academies for Deaf and Blind.
Therefore, the Leglslature has clearly directed that rules be developed
and has provided direction as to the terms of those rules.

While legislative direction is by far the most significant reason for
promulgating these rules, the second issue relates to the need to set
comprehensive standards so that both the schools and the parents can
ldentify what Is expected. Although Minnesota has had minimal
litlgation in education, there is currently an Increase In the number of
due process hearings and the potentlal for court proceedlings and
litigatlion to follow. To act now would ald districts by establlshlng
clear policy and direction In their provision of speclal educatlion
services and possibly have the outcome of deterling litlgatlion.

The third issue relates to the Education of All Handlcapped Act of 1975
as amended. The federal act has served, to a degree, as an impetus for
the development of more comprehensive rules, Currently, Minnesota Is
required to implement several procedural changes In order to insure full
compliance with the federal act. Thls is specifically documented in the
latest federal monitoring report (1986). Unless the state fully
Implements the federal corrective action plan, the Depariment and local
school dlstricts could be deprived of in excess of 25 million dollars
annually in revenue by 1990. The state has a responsibility to assure
compliance with all state and federal laws and regulations and to assure
that its citlzens are not deprived of this revenue and the programs and
services which It can generate.

IV. STATEMENT OF REASONABLENESS

In preparing these proposed rules, the Department of Education, Special
Education Units has sought advice and input from school officials and
staff from Minnesota’s publlic schools, the Attorney General’s Office and
from parents and parent advocate organizations. In addition to speclific
small working committees made up of both practitioners and parents and
In an effort to gain a broad base of input, the Department conducted 12
regional meetings during the last week of August and first week of
September, 1988. The purpose of these meet!ngs was to provide an
opportunity to examine the content of the proposed rule and gather
response for 1ts modification prior to presentation to the State Board.
More than 200 persons attended the regional meetings and an additional
65 letters were received representing another 200 persons, districts and
organizations. It is with this vast amount of input and feedback from
more than 400 persons, districts and organizatlons that these rules were
developed.

In summary, these rules provide a basis from which Minnesota public
schools will need to deliver special educatlon services to children who
are handicapped. It is the state’s purpose to assure that all chlldren
who are handicapped are provided the education to which they are
entltled. '

The following discussion addresses the specific provisions of the
proposed rules section by sectlon.




3525.0200 Definitions

Subpart i1a Administrator or Adminlistrative Deslignee.

An administrator or administrative designee must be present at all IEP
meetings in accordance with federal regulations and 3525.2900 of this
part. Confusion has existed regarding which school personnel can serve
as the administrator or administrative designee so clarification Is
needed. The proposed definition is reasonable because it i{s consistent
with the federal standard and allows the district a significant number
of options currently in practlice. A professional licensed either to
provide or supervise special education may serve as designee Including
the following professionals: the district superintendent, principal,
vice principal, counselor, special education teacher or retated support
services provider other than the service provider, special education
coordinator or director. It Is important that the administrator or
administrative designee be licensed to provide or supervise speclal
education because there must be present at the team meeting a person who
can make the ultimate decision for the district regarding the
approprlateness of the program and the abillty to commlt resources to
implement the program.

Subpart 1b Assessment.

The current definltion for assessment requires revision because it does
not clearly state the standards by which to Judge the comprehenslveness
of an assessment nor the fact that those standards apply to both
assessments and reassessment. The proposed revislon Is reasonable
because |t states that complete assessments and reassessments must be
done by appropriately licensed personnel who have been tralned in the
area of the individual student’s suspected disabllity as well as in
approprliate assessment techniques to be used in a comprehensive
assessment of individual student needs. Speciflc assessment
requirements are included in parts 3525.2800 and 3525.2850.

Subpart 3a Functlional Skllls Assessment

A definition of functional skills assessment |s needed because 1t Is
referred to In part 3525.2800 and because it is a relatively new term
used in the fleld of speclial education. The definition provided is
reasonable beause it stresses what needs to be included in a functlional
skills assessment but leaves to the district and the multidisciplinary
team the decision about how to complete the assignment.

Subpart 4a Functional Skllls

The current SBE rules do not address the recent advances iIn programming
for pupils by concentrating on the functional skllls needed to live and
work in the home, school and community. This addition in the rules is
necessary because It Is a main component of transition services as
required by M.5. 120.17 Subd. ib and Is needed to clarify the term used




In part 3525.2800 Subp., 2. The definition |3 reasonable because It
provides adequate dlirectlon without belng overly prescrlptive about what
procedures districts may employ. ’

Subpart 6a Individual Education Program Plan or IEP.

The current deflinition for IEP requires revision because the current
text is confusing and awkward. The current deflnition does not reflect
advances in the fleld relative to providing services to the student that
are based upon the functional ski!ls needed to perform In various
settings such as home, school and communlty. The proposed changes are
reasonable because they clarify that the IEP shall be based on the
assessment which Includes a determinatlon of the Ilmpact of the
presenting problem on the student’s ability to learn in approprlate
settings. The phrase "a selection of teachlng strategies" was deleted
because current practlice Is to Include instructional strategies and
techniques In the teacher’s dally lession plans where they can be easily
modified Lf appropriate, rather than in the annual IEP.

Subpart 7a Initlal Formal Assessment.

Questions have frequently arlsen regarding a district’s obllgation to
secure prlor written consent for the assessment of a student who s
currently recelving service In one disablllity area when the district
wishes to conduct an assessment in a different disabillty area. The
proposed rule 18 reasonable because based upon the principle of informed
consent, the district is obligated to receive prior written consent
before assessing the puplil In another area of disability,

Subpart 8a Initial Placement.

The amendment proposal i3 needed to reduce redundant language. It is
reasonable because there 1s no change In meaning or Intent.

Subpart 9a Program/Pupl] Support Assistant,

Currently management aldes are llmited to providing only incidental
instruction while primarily being responsible for the physical or
behavior management of the pupll while in the mainstream. In addition,
there are currently aldes in early chlldhood speclal educatlon
classrooms and in Level 4 or 5 classrooms according to Part 3525.2340.
There has often been confusion about when an alde ls required, when use
of an alde 138 permlssive and when the use of an aide must be Justifled
on a pupil’s IEP. This revision Is needed to provide local districts
the flexibility to employ support assistants to aid the special
educat!lon teacher In the provislion of instructlon to puplls. Thls rule
changes the name of thls person from alde to support assistant and
describes the distinction between a program support assistant and a
pupil support assistant.




Thlis revision will allow a district to assign a pup!!l support assistant
to provide supplemental Instructlon to an indlvidual pupl]l In accordance
with the pupll’/s IEP. This is a reasonable proposal because the pupll
support assistant will at no time replace instructlon that must be
provided by a teacher, but allows the pupll support asslstants to
provide follow-up lnstruction, behavlior or physlcal management programs,
and transition and integration activities under the supervision of a
teacher.

This proposal also clarifies the role of program support assistants who
currently work in speclal education settings. When a program support
asslstant is used In a speclal educatlion classroom, the activities of a
program support assistant is not required to be tied directly to an
individual puplli’s IEP. Llike the pupl]l support assistant, the program
support assistant may provide supplemental instructlon to pupils under
the supervislion of a teacher. Having a program support assistant in a
pupll‘s special educatlion classroom does not preclude having a pupil
support assistant assigned to a pupil if It is written on the pupll’s
IEP.

A program or pupl!l support assistant reimbursed with state special

educatlon alds shall only provide assistance to regular and special
education teachers when meeting the multiplicity of needs of pupils wlth

handicaps In regular education, speclial education or communlty-based :
settings. These definitions of a program or pupil support assistant
allows for the use of categorical speclal education funds to pay for
these functions.

Subpart 10 Nondlscriminatlon

Changes In thls subpart are made at the Revisor’s 0Offlce suggestlon.

Subpart 1la. Parent

Confusion currently exists over how a district determines which parent
has the right to make educational decisions for the child, when the
parents are separated or divorced. Minnesota Statutes 518.003 subd.
3(a) through (d> and 518.17 subd. 3 define the rlights of separated and
divorced parents by the granting of legal custody and clarification of
the rights of a parent who has not been granted legal custody of the
child, This rule revision is reasonable because it provides
clarification of the issue in accordance with the aforementioned
statutes. It also clarifies those persons who are entitled to "act as
parents" for the purposes of making educational decisions.

Subpart i5a Providing District.

Changes in thls subpart are made at the Revisor’s Qffice suggestion.




Subpart i16a., Pupll

"Person flrst" language |3 preferred by professionals, advocates and
consumers alike., The definition of pupil needs to be changed to reflect
these reasonable preferences.,

Subpart 19a. Resident District

The current rule needs revision because 1t ls not specific enough to
allow a determlination of the resident district In those sltuations In
which the parents are separated or divorced and both malntaln legal
rights to determine the pupll‘s educatlon, but who are llving In
different distrlcts, The additional language In this proposal is
reasonable because it ls consistent with the standard for all puplls in
that the resident district will be the parent’s district In which the
pupll resides for the greater portlon of the school year or In cases of
placement for care and treatment, the parent’s district In which the
pupil previously resided.

Subpart 23’ Support Services.

Changes In thls subpart are made at the Revlsor’s Qfflce suggestlon.

Subpart 24 Teacher,

Changes in this subpart are made at the Revisor‘/s Office suggestion.

Subpart 25 Technlcally Adequate Instrument

A definition of technically adequate instrument [Is needed because [t is
referred to in part 3525.2335 and because pupils suspected of being
handicapped have the right to be evaluated usling tests which are
reliable and valid. The proposed definition is reasonable because it is
consistent with recognized professional standards, including those
established by the American Psychological Association. The proposed
definition is also consistent with the definltlon of nondiscriminatory
testing found in part 3525.0200 Subp. 10.

Subpart 26 Vocational Assessment

A definition of vocational assessment is needed because it ls part of
the transltlion pianning and confusion exists in the fleld about whether
or not the term is synonymous with a vocatlional educatlon assessment.
The definition is reasonable because 1t states the general parameters
which must be Included In the assessment, but It is not the only type of
vocational assessment that Is available or that may be approprlate for
any glven puplil.




3525.0300 Provision of Full Services

This sectlon remalns unchanged except for references that services be
based on full and Indlvidual assessment. Mlnnesota Statute 120.17 Subd.
2 was amended ln 1987 to emphaslze the need for services and Individual
education plans being based on assessment. This sectlon reflects that
intent.

3525.0550 Pupil IEP Manager

There 1s a need for this rule In order to identify a primary contact
person for the parents and to serve as the coordinator of all special
education services which may include instruction, related or support
services, assessment, transportation and other appropriate services.
Currently, many districts use a person called a "case manager" to
perform many of these functions. The term "case" 1s offensive to many
consumer and advocacy organlzatlons and Is used by other agencles such
as the Department of Human Services. It ls confusing to parents to have
a "case manager" from the county and a "case manager" from the schools.
The IEP manager will assure that the delivery of special education
instructional, related and support services for the pupl! is coordinated
as well as serve as the primary contact for the parent regarding their
child’s educational program. While necessary for all puplls, the
Identificatlon of an IEP manager has partlicular importance for those
puplls served by a multi-disciplinary team where a team of teachers may
serve a heterogeneous group of puplls and the IEP manager will serve as
the facllltator for the team to coordlnate all of the assessment and
Instruction to the pupll.

This section contlnues to glve distrlicts the flexibllity of providing
services uslng a multl-disciplinary team but assures the pupll and
parent that the assessment, Instruction, and related and support
services will be coordlnated by a licensed teacher famillar with
assessment and instructional strategies and who ls a member of the
pupil‘s team. Thls rule is written to have a teacher deflned In Part
3525.0200, Subp. 24, llcensed by the Board of Teaching rules serve as
the pupll’/s IEP manager because of their training and demonstrated
ability In the areas of Instructlon and assessment. Teachers 1lcensed
by the Board of Teachlng must also have completed a minimum care skill
area 8700.5500. Persons llicensed by the Board of Education are not
required to have training in these care skills and often have little or
no tralning In Instruction and/or assessment. Whlle professionals, such
as counselors and school nurses are essentlal members of some puplls’
team and serve an important support role, they would not be ellgible to
serve as the pupll‘s IEP manager for the activities described in this
rule because they have not had the training specified In the speclal
education core skill rule to adequately coordinate a speclial education
program.

Other responslbilities such as assuring compliance with procedural
requirements, communlcation and coordination among home, school and
other agencies, regular and speclal education programs and schedullng
team meetings may be provided by the IEP manager or may be provided by
another teacher on the team or staff person from the school district.
This flexlble use of staff Is available to local districts.




3525.0650 Interagency Committees

Accordling to Minnesota Statute 120.17 Subd. 12 passed In 1985 and 120.17
Subd. 16 passed In 1987, dlstricts must establish or participate in the
established local interagency committees for the purposes of planning
and implementing coordinated comprehenslive services for 1) children
under age flve who are handlcapped and thelr famlliles and 2) youth,
beginning at grade nine or age equivalent, who are handicapped who may
require services for successful transition into the community. These
commi ttees have been established throughout the state but there have
been many requests for directlon and Departmental expectations,

Thls rule allows for the necessary flexlbllity by local committees
regardlng the operatlons and functlons of each of the committee but sets
forth minimum requirements for meetlngs, reporting and documenting the
commlttees operatling procedures and progress. These requirements are
reasonable because they are perscrlbed in one or the other statutory
descriptlon. By requirlng that the operating procedures and progress be
inciuded in the distrlct’s total speclal educatlon system plan (TSES) it
is consistant with the Minnesota Administrators of Speclal Education
(MASE), document "Developing and Improving Your Total Special Educatlon
System" and does not require a separate or additlonal documenting system
beyond what 1s already required In’'part 3525.1100.

3525.0700 Parental Involvement

Much of the current language in this section was a policy recommendat!ion
In nature and did not require any actlion on the part of the district or
parent. The language proposed In this sectlon ls reasonable because |t
clarlifles the speclflc responsibllities of the district in providing
parents with the level of Involvement to which parents are entitled.
This part 13 consistant with requirements In federal regulation (34 CFR,
Chapter III, 300,.345) and state statute (M.S. 120.17, Subd. 2).

3525.0800 Accountabillty for Instruction and Services

Changes are needed In this section because Inconsistencles exlst between
this section and other sections of the rules which deal with the
accountablllty of the resident and providing districts when puplls are
served outside their district of residence. For example, Minnesota
Statute 120.17, Subd. 2 and thls section currently state that the
resident district is responsible to assure that a pupil recelves a free
appropriate publlc education (FAPE) regardliess of the method of
instruction selected by the resident district. Thls includes the
resident district’s option of providing service in another district.
This section of the current rules goes on to state that this
responsibllity extends to the notlce and hearling provisions of these
rules. However, the notice and hearling sectlons of the current rules,
l.e. parts 3525.3400, 3525.3900 and 3525.4000-.4700 Indicate that the
providing district is responsible for Implementing various portlions of
the notice and hearing procedures. The current rules need to be revised
to eliminate this confusion.




The proposed rule |s reasonable becausgse |t keepzs Intact all portions of
the current ruie and maintalns the baslc premlse that the resldent
district {s responsible for the pup!l’s program regardless of the method
or location of lnstructlon selected by the district. It also provides
clarlty by creating subparts which specify the roles of the resident and
provlidling dlstrict In each of two sltuatlons. First, where the resident
district has placed the pupil In another district or program such as the
Minnesota Academies for the Deaf or Blind (Subparts 3-5) and secondary,
those situatlions In which the pupll Is placed for care and treatment by
someone other than the school dlstrict (Subpart 7). This part has also
been expanded to clarlfy the role of the resldent and provliding district
In those cases In which the parents are excercising thelr right to have
the pupll attend school In another district under one of the parent
cholce optlons such as "open enrollment* (Subpart 8).

District pilacements remaln the responsibillty of the resldent district
to assure that a free appropriate publlic education is provided. This is
reagsonable because the district of residence is actually maklng the
placement and paving for the placement so It I3 reasonable that they are
responsible to see that a FAPE {s provided.

In the case of placements made under a parent choice optlon, the
resident district is statutorlly still responsible to pay for the cost
of the educatlion of the pupil at the new distrlict which the parents have
selected. The Intent of this provislion was to insure that the resident
district does not totally abdicate its responsibility to provide a FAPE
to the pupll and to Insure that distrlcts participating in the parent
choice optlon are not penailzed for having hlgh quallty programs by
having to absorb the costs of serving "high cost" students from
nelghboring districts. The leglslatlon did not, however, contemplate
the need for Involvement of the resident district In determining the
pupll’s program In the new district. Like those placements made for
care and treatment, the resldent district is not ultimately responsible
to Insure that a FAPE |s provided to students placed outside theilr
resident district under the varlous parent option cholces. Therefore,
It |s reasonable that the providing district be the responsible dlstrict
for both insurlng that a FAPE is avallable to these puplis and to defend
this program and pay for any costs for conclllation conferences or due
process hearings.

The sltuation In which puplls are placed for care and treatment ralses a
different set of issues. Again, statutorily the resident district Is
stil] responsible to pay for the cost of the education of students
placed for care and treatment to insure that the providing district Is
not over burdened having to serve a large number of non-resldent
students because a facllity is located within the district. The current
rule, however, contemplates that the resident district Is In no way
responsible for the appropriateness of the placements of these students.
Therefore, it is reasonable that the providing district (the district in
which the facility is located if different from the resident district)
shall be responsible for insuring that a FAPE is provided to the pupil
including, If necessary, the defense of the program at any concliltation
and due process hearings including the cost of such proceedings. The
proposed rule does not Include any revision in thls regard.
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Subpart 1

'This subpart Is reasonéble because it ls a restatement of the current
rule,

Subpart 2

This subpart |3 reasonable because |t |s a restatement of the current
rule.

Subpart 3

This subpart s reasonable because it clariflies what actlons the
resident district ls responsible for prior to placlng a pupll In another
distrlct or program outslde of the resldent district. It Includes a
provislion for lncluding a representatlve of the outside dlstrict or
program on the Initial IEP planning team so that an appropriate program
can be developed and to insure that the proposed placement can meet the
needs of the pupll as outlined on the IEP,

Subpart 4

This subpart 1s reasonable because |t clarifles what actlons the
providing district is responsible for once a pupl! from another district
has been placed In one of thelr programs. It Includes a provislion that
all future IEPs must be jolntly developed by the resident and providling
district/program to Insure an opportunity for the Involvement of the
reslident district who is ultimately responsible to lnsure the provision
of FAPE. This proposal is also reasonable because |t may not always be
necessary for the resident dlstrict to actually send an adminlstrator or
administrative designee to the IEP meeting In the outside district. In
these cases the resldent district, If It so chooses, may formally
appoint a member of the outslide district/program to serve as an '
administrative designee for the resident district thereby eliminating
the need for addlitlonal staff travel time which may be a burden on the
resident district. Certainly phone or written communicatlion can occur
between the resident district administration and the appolinted
administrative designee from the outside district/program so that the
resident district may be fully apprised of the pupll’s progress and any
program or placement decisions which may need to be made.

Subpart 5

Thls subpart ls reasonable because It simply restates the current
standard and adds clarlflcation that 1f a parent sends a request for
conciliation or due process hearing to the providing district/program,
the providing district/program must notify the resident district
immediately so that arrangements can be made within the approprlate
tlmel ines.
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Subpart 6

Thls subpart |s reasonable because 1t 13 a restatement of the current
rule.

Subpart 7

This subpart [s reasonable because it IS a restatement of the current
rule. A reference to a statutory notlflcation requirement s included.
A clarlflcation that pupils served in day treatment centers would remaln
the responsibility of the resident district as per M.S. 120.17 Subds. 6
and 7 Is also Included.

Accordling to M.S. 120.17 Subd. 6, the resident dlstrlict has the option
of how to serve puplls placed for day treatment outside the district of
residence. If the reslident district chooses to serve the pupil at the
pup!l’s home or at another locatlon within the resident district, then
the reslident dlstrict Is responsible for insurlng the provislon of a
FAPE to the pupil Including all costs for the program, transportation,
and any due process proceedings. If the resident district chooses to
have the pupll served by the district in which the day treatment program
Is located, then thls ls In fact a reslident district decislon and the
resident district ls responsible for Insurlng the provision of a FAPE to
the pupll Including all costs for the program, and any due process
proceedings, and transportatlon to and from the treatment center. The
fact that the resident district retains responsibility for an
appropriate program 1s consistent with all other district placements and
current practice but It has not been clarified In rule.

However, when the pupil I8 placed for care and treatment at a
residential faclllty, the resldent district does not have the optlon of
how to serve the student (method or location of services) and therefore
should not be responsible for the provision of FAPE or of any possible
due process requirements including hearlings. This Is the current
standard and it is reasonable to leave it unchanged. The providing
district would be responsible for providing an approprlate program for
the pupll Including notice and hearing provisions. The resident
district would only be responsible for assuming the costs of the
educatlional program.

Subpart 8

This subpart s reasonable because it clarifies how the current standard
set forth In this sectlon applles to new legislation regarding various
parent choice-options. The speciflc choice options are not referenced
because they are newly emerging and frequently changing programs. The
standard set forth in this new subpart is based upon the concept that
because the resident district is not making the placement, they do not
retaln ultimate responsibliity to assure that a FAPE ls avallable for
the pupil nor would they would be ultimately responsible for defendling
the program and assumling the costs of any legal proceedings. Consistent
with placements made by persons or agencies other than the resldent
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" school district, the new district would be responsible for providing an
appropriate program for the pupil including the notice and hearing
provisions. The resident district would only be responsible for
agsuming the cost of the educatlional program as outllned in Minnesota
Statutes 120.062 and 126.22 regarding the ngh School Incentive Program

on Open Enrollment.

Subpart 9

Consistant with current practice, the district where the pupil’s
parent(s), gquardian or conservator lives, when the pupil ls over age 18,
ls responslible for assuming the cost of the educat!onal program. Thls
subpart does not deny the pupll‘s right to be his/her own "parent"
according to part 3525.0200 subpart ila for due process purposes. It is
reasonable as with other subparts in this section, that when a pupll lIs
his/her own parent and |lves by elther the pupl1’s cholce or through
placement by another agency, ln a different distrlct than the pupll’s
parent(s), guardian or conservator to acknowledge that the resident
district did not make the placement and that the providing district
shall be responsible for providing FAPE, defendling the program and
assuming the costs of any legal proceedings. It Is reasonable to blll
back the costs for the education program to the resident district
because of the potentlal flnanclal burden on any one district where a
group home or supervised lliving program may be located over which they
have no control for placements. As more Indlviduals declde to move from
their parent’s homes Into community based Independent llving situations
this clarification allows for the cost of providing the educational
program to remaining with the parent’s district of residence whlile the
district responslble for making the educatlonal declsions be responsible
for defending the program,

3525.1100 State and District Responsibllity for Total Speclal
Education System (TSES)

Subpart 1 is necessary because of federal regulation requiring the
Department of Education to have general supervisory authority for all
programs for eliglible puplls. The federal Office of Special Educatlion
Programs requlres this authority to be formally adopted. While this has
been accepted pollicy and practice, the Department’s correctlve actlon
plan to the federal offlice guarantees that it shall be included in the
rules governing all special education programs. It 1s reasonable
because It clarifles current pollcy and ls consistant wlith federal
requlrements.

Subpart 2 has additlonal language that |s needed because of statutory
changes relating to serving chlldren who are handicapped beginning at
birth and the operating procedures and interagency agreements of the
local Interagency commlttees descrlbed In part 3525.0650, Deletlon of
the reference to date ls reasonable because the date has passed and is
no longer relevant or needed In rule.
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3525.1310 State Ald for Special Education Personnel

This section 1s needed to summarize which actlvitles are reimburseable
with speclal educatlon catagorical state alds. It Is reasonable because
It provides more flexlblllty for dlstrict use of staff for Indirect or
consultation services that are provided In consultation with regular
educator’s lncreasing use of pre-referral activlitles, yet remains
consistant with statutes governing the use of special education state
ailds., The clarlficatlon of relmbursement for school psychologlcal,
social worker and other related services is a technical clarification
that is needed to remaln consistant with the statutory requirements for
reimburseable secrvices to be on the IEP or part of the assessment
process., It ls reasonable because of the increased flexlbillty in B of
this section allowing special education staff, Including psychologists
and soclal workers, related and other support services staff to provide
short term Indlrect or consuitative services Iin conjunctlion with regular
education pre-referral actlvities to an Indlvidual suspected of havling a
handicapping condltlon.

3525.1550 Contracted Services

The changes in this section are of a technical nature and a
recommendatlon by the Revisor’s Office.

3525.2310 Length of School Day

This sectlon replaces the repealed Part 3525.2300. Changes and
clarlflcatlons In thls section are needed because of the confusion In
local dlstricts about whether length of school day means number of total
hours an eligible pupl! is in school, or the actual starting and ending
times for all students In the same site. Distrlct personnel have
requested clarification of the meaning of length of school day and the
approval condltlons and procedures for devlatlons from the school day.

This rule is reasonable because It clearly describes length of school
day as being the same for puplls who are handlcapped as those who are
not., It allows for flexiblility within the school day to provide those
speclal education.services to ellglible pupils. This would allow an
eligible pupll who required transportation as a related service, during
the school day to accomplish an instructional objective If it was
determined by the team to be approprlate and wrltten on the IEP.
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3525.2320 Education Programs for Learners and Pupils Placed for Care and
Treatment

In 1981 the Legislature amended M.S. 120.03 to specify that chlldren and
youth with short term or temporary physical or emotional 11lness or
disablllity are not handlcapped. Prlor to thls tlme all students placed
for care and treatment were considered to be handlcapped and were
provided special education. The 1983 State Board of Education rule
revision process was the flirst attempt to glve guldance to districts on
how to provide appropriate special education services to students who
-are not handicapped, hereafter referred to as students and students who
have been ldent{fled as handicapped and ellglble for special education,
hereafter referrd to as puplls, when they have been placed for care and
treatment. The current rules for care and treatment need to be revised
because confusion stlll exists about how local districts can: (1) meet
all the due process requirements for puplls placed for care and
treatment; (2) determlne which students have been ldentifled as
handicapped and which have not: (3) implement an appropriate program for
non handicapped students and pupils who have a handlicap glven the short
time frame and difflculty of speedy Interdistrict record transfers: and
(4) provide staff and programs for students and puplls in a cost
efflclent and effective manner,.

In 1985 the Department of Educatlon at the request of the Legislative
Audit Commission began to monitor education programs for puplls placed
at centers for care and treatment to determine lf the programs were In
compliance with all state and federal laws regulating the provision of
special education. The results of this monitoring effort Indicated that
local districts were having slgniflcant problems in the four areas
|isted above. The Department at the request of the districts lnvolved
convened a task force to develop procedures to resolve the four major
areas of concern. The task force developed and recommended to the
Department a set of guldelines to resolve these and other concerns. The
Department accepted and dlsseminated these guldellnes to all local
school districts and approprliate agenclies Including treatment centers.
The guldelines were adopted by many local school dlstrlcts and have been
used by the Department as the monitorling standard for determining
compllance with state and federal laws, rules and regulatlions relating
to providing special education Instruction and related and support
services.

The proposed rules are based upon the guidellines that were developed by
the task force and revised by the Assistant Attorney General. These
rules are reasonable because they are based upon the followlng

assumpt ions:

1. students may or may not have been identifled as handicapped and in
need of special education prlior to placement for care and treatment:

2. learners placed for care and treatment may or may not be handlcapped
and in need of speclal educatlion instruction and services;
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3. students placed for care and treatment have been placed primarily for
care and treatment and whlle education |3 an essential component of a
care and treatment program, - they were not placed primarlily for
egucation purposes:;

4, state and federal speclal education laws and rules were deslgned wlth
educational placements In mind and did not contemplate the Impact of
these same regulations on agencles providing educatlonal programming
for students placed on a temporary basis In centers for care and or
treatment;

5. students placed for care and treatment have unique Individual needs
regardless of whether they are handlcapped and speclal educatlon
Instructlional personnel have been trained to meet the unlque
Indlividual needs of students.

6. the short term nature of most of these placements often requlre
alternatlve procedures for meetlng the unlque needs of students and
puplils and for meeting special education legal requirements;

7. the enrollment of the student or pupll In the treatment program may
not be synonymous with the enrollment of the pupll in the education
program because of treatment consideratlions; and

8. to Insure a consistent and effective program for the student or
pupll, the treatment and education program must be coordinated.

Subpart 1

The additlon of the term student to acknowledge that districts must
provide education to nonhandlcapped learners placed for care and
treatment as well as to pupils Is a change needed to assure education
for all students who are unable to attend the regular school or special
education program. This Is consistent with current practice In many
locations but it is not specifled In rule. Although thls section might
better be included in the regular education rules, because of the
historical pattern of service delivery and because many of the personnel
who serve these students are speclal educatlon personnel, it Is
reasonable to address services for both students and puplls who are
placed for care and treatment In the same section of rules. Also added
to this sectlon Is a llsting of the types of facllltles that are
considered as placements for care and treatment. Agaln, this Is
consistent with current practlce but it |ls not stated In rule and some
confusion does exist, ’

Subparts 2 and 3

These sectlons are entirely new and are based upon the guidellnes
developed by the task force. Both sections are reasonablie because they
provide a set of practical procedures that will allow districts to meet
the procedural due process requirements for speclal education. The
procedures set cut in subpart 2 relate specifically to educatlion
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programs for students and pupils who are placed for 30 school days or
less. Subpart 3 relates to procedures to be followed for those students
and puplls who are placed for care and treatment for more than 30 school
days. The 30 day flgure |3 used because most short term placements are
for less than 30 days and 30 days Is also the amount of tlme given to a
district to conduct a speclal educatlon assessment. It 13 not
reasonable for a district to be requlred to complete a screening,
pre-referral Interventlons and a full assessment of students suspected
of beling handlcapped and In need of speclal education in less than 30
days. It Is necessary to put the guldellnes in rule because not all
districts have adopted these procedures voluntarlly, and those who have
not adopted these procedures contlnue to have difflcultles malintalning
compllance with state and federal speclal educatlon laws. This
Inconsistency has led to lnequlty of service for students and puplls
placed for care and treatment across the state.

Subpart 2

Subpart 2A. and 2B. outline dlfferent procedures depending upon whether
the student placed for care and treatment has previously been ldentlfied
as handlcapped. This I3 reasonable because the district must adhere to
all due process requirements for pupils but it not bound to these same -
procedures for other students.

Subpart 2A.

The procedures outlined in this new subpart are reasonable because they
allow for immediate programming for the pupil without delays caused by
interdistrict record transfers. The rights and involvement of the
pupil’s parent(s) are protected, including those previously Included In
the current subpart 5, so that the district is in compllance with all
notlce and procedural safeguards.

‘Subpart 2B,

The procedures outlined in thls new subpart are reasonable because they
require a brlef screenlng of students to: a) get some minlmal
understanding of the student’s level of performance, and b) to determine
the possible need for pre-referral Interventlons and, If necessary, a
full speclal education assessment. Students are often placed In these
programs for less than 30 days, the tlme provided for a district to
conduct a full educatlonal assessment, so 1t is not recommended that an
assessment be started if 1t cannot be finlshed. In the same way that a
student should not be Inapproprlately ldentiflied as handicapped In order
to get the educatlonal service needed, a student should not have to
undergo a full assessment 1f |t Is not necessary. These procedures
would replace the current subpart 9 which Is difflcult to comply wlth
glven the short time that these students are at any given facllity. The
procedures are also reasonable because the distrlict has the option of
completing an assessment if appropriate. These procedures also allow
for the prompt provision of regular education service and still

17




approprlately utilize the skills of the special educatlion personnel to
provide indirect and consultative services In conjunction with regular
education pre-referral interventions if a screening indicates that the
student Is having some educational difficulties. The results of these
pre-referral Interventions can then be shared with the resident school
district.

Subpart 3

The procedures outlined in this new subpart are reasonable because they
allow for immedlate programming for the pupl! without delays caused by
Interdistrict record transfers. The rights and lnvolvement of the
pupll’s parent are protected so that the district is in compliance with
all notlce and procedural safeguards. The procedure requiring at a
minimum a screening to determine the possible need for a special
education assessment |3 reasonable because the students have a
presenting problem of such signlflcant severity as to requlre a long
term placement for care and treatment and it is Important to determine
what 1f any compllcations may be related to a concomitant educatlional
handicap. This Is conslstent with current subpart 9 of the rules.
Agaln, no student should be identlfied as handicapped in order to get
the service to which they are entitled; therefore, the distrlict must
make avallable regular educatlion services to those students who do not
meet the district’s ellglblllity criterla for speclal education. In
accordance with Section 504 of the Rehablilitative Services Act of 1973
all students who have a handlcap (Includling students who are chemically
dependent) have a right to an educatlonal plan even [f the student is
not eliglble for speclal educatlion services in accordance with M.S,
120.03 or 34 CFR 300.5.

Subpart 4

This new subpart s reasonable because it provides for the sharing of
information between the providling district and resident district or
other recelving agency. The providing district Is not required to send
a follow-up report unless the student has been in the educational
program at least 15 days. It is felt that only after about 2 or 3
weeks, would the providing district have enough valuable Information to
share with the reslident district. This does not preciude the providing
district from sending informatlon collected on students served less than
15 days, but It does not require it. This requirement to share
Information regarding the student or pupil!’s educatlonal program would
replace the current requlrement (subpart 7) for the providing district
to send advance notice to the resident district anticipating a student’s
return. Thls requlrement has been very difficult for districts to
comply with because the decision regarding release from the care and
treatment facllity is made by the treatment staff, and district
personnel often are not notiflied untll after the student has already
left the facility.
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Subpart 5

The current rules relating to the minlmum amount of service avallable to
pupils (subp. 2) are amended In this proposal by extending to all
students placed for care and treatment, the same guarantees regarding a
minimum level of service avallability that puplls have been granted.
This rule also clarifles the current standard regarding the minimum
level of service which a district must make available to learners and
pupils. Amendments are needed because of the extreme Iinequlity of
educational services avallable for students placed for care and
treatment In the varlous dlstrlicts across the state. One of the largest
dlstricts providlng education services for students placed for short
term care and treatment provides only one hour of educatlon per day for
many students and that one hour is usually in a group of five to elght
students. Another large dlstrict providing education services for
learners and puplils placed for care and treatment provides a full day
program for most of the students, again In a group of five to elght.
This type of inequlty is particularly devastating for students who often
are having educational difficulties as well as needing care and
treatment. One hour of small group instruction per day often means that
in addition to the students’ other problems they will probably return to
school signlficantly behind thelr peers.

The solutlon proposed iIs reasonable because 1t requires a hlgher level
of service for those students and pupils placed for more than a whole
school year. The proposal ls also reasonable because the resldent
district collects full foundation ald formula allowance for each learner
and pupll placed for care and treatment regardless of the number of
hours of service received. Thls pollicy decision was made many years ago
by the Department and was based upon the princliple that perhaps one hour
of one to one instructlon could be roughly equivalent to a full day of
group Instructlion. Because thls policy has been used inapproprlately by
some districts, more specific rules are needed. Districts providing
services to non-resident learners and puplils placed for care and
treatment bill back the cost of those services to the resident district.
The providing district may also collect special educatlon state aid for
personnel providing special educatlon instruction and services.

Care and treatment facllities operate on a year round basis. Confusion
exists regarding the responsibility of local school districts to provide
education to students and pupils during the summer and on holidays. The
proposed rule ls reasonable because 1t provides a minimum standard based
on state and federal law and regulatlions and allows districts the
flexibility to provide summer service as a local option to students who
do not require extended year services as part of thelr IEP.

Subpart 6

Thls proposed subpart comblines current subparts 3 and 6 and and expands
upon current subpart 4 to provide alternative procedures to achleve

compllance with the due process regulations of state and federal speclal
education law. This subpart relates only to puplls who are handicapped
and in need of speclal educatlon. It ls reasonable because It clarifles
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the responslblillty of the resident and providing dlstrict and sets a
standard which states that local ellglblllty criteria, placement and
discipline policlies and procedures must be modified to Include
alternatlve procedures to achleve compllance. It I3 not so prescriptlve
as to tell dlstricts what those alternatlve procedures must be and
allows for flexlibllity in thls area. It also makes It clear that the
district 13 responsible for Implementling all state and federal speclal
education laws and an Inablllity to Implement the normal operatlng
procedures establlshed for school based programs s not an excuse for
noncompllance In educatlon programs for pupils placed for care and
treatment - alternatlve procedures must be developed and Implemented to
Insure compllance.

Subpart 7

This proposed subpart Is an expanslon of the current subpart 8. It Is
reasonable because [t provides clarlty In reimbursement pollcles for
services provided by special education personnel to students and pupils
placed for care and treatment consistent with the revised sections
3525.0800 and 3525.1310. Special education categorical aids are
specifically targeted to benefit pupils who are handicapped and cannot
be used to meet the needs of other students who may have special needs.

. 3535.2330 Requirement for Early Childhood Secvices

There Is a need for this rule because of the change in Minnesota Statute
120.17, Subd. 1 mandating school dlstricts to provide sgpeclal educatlon
to chlldren who are handlcapped beginning at blrth. The change from
allowlng early chlldhood alternatives to puplis untll age seven to age
six 1s needed for consistency with Public Law 99-457, Public Law 94-142,
and Mlnnesota Statutes 120.03 and 120.17.

It 1s reasonable to change the age In thls sectlon from age seven to age
six because |t permits conformlty and ellminates current confusion over
differences in requirements by state and federal policy. Age
appropriate placement (education) wlth non-handlcapped peers lis
recommended so that ch!ldren can have membership In peer groups, develop
relationshlps, learn generallzed problem solving skills, particlpate In
age-approprlate routines which will serve them In developling appropriate
skills. Thls rule allows for necessary and approprlate flexlblllty In
serving puplls who are flve vears of age In either an early childhood
program alternative or a school age level of service. Pupils who are
six and seven years of age are often served in first grade and an early
childhood speclal education program alternative would be inapproprlate
for pupils of this age. According to the December, 1987 child count
only 360 six year old chlldren were identifled using the non catagorical
Early Childhood Special Education Criteria. This is less than 8% of all
six year olds identified as needing special education. All other
children were ldentifled under the catagorlical criteria. It would be
Inappropriate to promote the use of early childhood program alternatlves
for children who are statutorlly school aged. It Is the Board’s bellef
that approprlate educatlonal programs can and must be provided for
children by age six In age approprlate programs.
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3525.2335 Early Chlldhood Criteria for Ellglbllity and Program
Alternatlves

There i3 a need for this rule in order to be consistent with Mlnnesota
Statutes 120.03 and 120.17 Subdivision t. Furthermore, very young
puplis have dlfferent educatlional needs than school-age puplls and can
more approprliately be served In speclally deslgned models of service as
found in this rule., Also, there is a need for speclflic criterla as
written In thls part for consistency across the state so that a simllar
populatlon will be served and to conform with the leglslative directive
to develop unlform eliglblllty criterla.

Subpart 1

This section is reasonable because it is based on statutory language and
describes In general terms the population ellgible for early chlldhood
speclal education,

The State Board of Education was directed to write a definition of the
population to be served and ellgibllity criterla. Because of the
non-categorical nature of the statutory language, there Is a need for
specific definition and quantifiable eligibility criteria to facilitate
congistent implementation.

The eligibility criteria are divided Into two age categories. This is
reasonable because of the different characteristics and varying degree
of change in young chlldren even within the birth through five age
range.

In addlition, the criteria are reasonable because each age category is
comprised of three criterion: 1) condltion or measured delay, 2) need
for speclal educatlion, and 3) verlflcation of delay. Thls Is consistant
wlth the federal regulatlon stating a child must be handicapped and In
need of speclal educatlon In order to be eliglble.

The criterla were developed over a four year perlod that has Included
development by a working commlttee, two rounds of fleld responses, fleld
team revlews and revislons. The crlterla are currently Minnesota
Department of Educatlon recommended criteria and are used by
approximately 80% of the school dlstrlcts In the state.

Subpart 2

This section [s needed because current rule only provides a limited
description of alternatives. In addition, It allows the flexlbie use of
commun|ty-based and home-based alternatives consldered to be best
practices In the fileld for young chlldren. Thls sectlon I8 reasonable
because it will allow for flexibllity and program determination for each
individual child. In addition, defines and clarifies the components of
a program alternative. It defines the type of instruction, definition
of each allowed setting and sets a minimum for the amount and frequency
a student must recelve instruction,
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As written In thls rule, direct and {ndirect Instruction are consistent
wlth the school-aged rules In part 3525.2340.

A legal family day care setting is consistent with the Department of
Human Services Rule 3, as 1s a llcensed publlc or private nonsectarlan
chlld care program other than a famlly day-care settlng. The Incluslon
of home as the preferred settlng for puplls under age three ls
consistent with Minnesota Statute 120.17. The allowance of the use of
communjty-based programs is also conslstent with Minnesota Statute
120.17, Subd. 2 (j) and (k).

A pupil who would qualify under the criteria outlined in Subpart 1 would
require a minlmum of one hour a week of services and would not be
considered eligible if he or she did not require special education and
related services at this minimal level. This does not preclude a
district from monitoring those children suspected of belng handicapped
on a less frequent basis as this ls allowable under Minnesota State
Board Rules part 3525.1100 Subpart 2a and part 3525.1310A.

Subpart 3

Thlis sectlon Is needed to allow school distrlcts to use communlty-based
settings as a program alternatlve for early chlldhood puplis.

It |3 reasonable because 1t Is conslstent with Minnesota Statute 120.17.
Furthermore, 1t speclfles school district responsibility for placement -
In a communlty-based setting.

Subpart 4

This section is needed to clarify which case loads apply to early
childhood services. Thls need 13 based on recommended practlces In the
tield and current rule. These case load maximums were recommended by a
committee comprised of more than 10 districts including both the major
metropolitan districts and rural districts and cooperatives. It Is
reasonable because it Is consistent with current caseloads with the,
addition of a birth to five years category when a teacher has
responsibility for thls broad age range. This section provides
flexibllity yet assures.minimum standards for approprliate programming.

Subpart 5

This sectlon Is needed to clarify the use of early childhood teams

referenced In Subpart 2. It is reasonable because it expands the

current composition of an early chlldhood team to allow the use of two

related servlces profegsional whose comblned assignment ls equal to the
teachers. This flex!blllty has been requested by districts because of

the avallabllity of speclallzed staff and chlld need., The use of teams

Is optlonal for school dlstricts and provides flexiblllty for dlstrict ,
use of staff In early childhood special education. !
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3525.2350 Multidisabllity Team Teaching Models

The changes In thlis rule are needed to allow for the necessary
flexibllity when providing speclal education services to school-age
students with disabilities. The Multidlisabllity Team Teaching rule
currently permits two or more full-time teachers and an equal number of
full-time related services staff members to share lnstructlon and
related services for specliflic classes. By ellminating "full-time" from
the rule the dlstricts are allowed more flexiblllity in providlng
services to puplls yet assures the assignment of equal tlme teachers or
a teacher and a related services staff professional when a team teaching
mode! is used and puplls are assured of having at least one team member
1lcensed In the puplls dlsabllity on the multl-disablilty team. This
teacher would be lnvolved In any assessment and the development of the
pupll‘s IEP as well as at least weekly contact about the pupll‘s program
wlth the teacher providing the dlrect service. Thls rule !s reasonable
In that it allows lncreased flexiblllty while requlring a minimum
contact by those teachers specliflcally llcensed In the pupll’s prlmary
area of dlsablllty.

3526.2430 Definition of 3Burrogate Parents

The change is needed because of the inconsistancy between current rule
and the federal regulatlons governlng surrogate parents. A surrogate
parent can not be a person who recelves publlc funds to educate the
chlld., Thls Is a technical ammendment that |s reasonable because 1t Is
consistant with federal requirements and current practice.

3525.2440 Surrogate Parent Appointment

These changes are needed because thls language is the proper reference
for when a pupll requires a surrogate parent. It 1s reasonable because
by deleting current language in "B" and *C" and adding the phrase "the
pupl]l Is.a ward of the commlssioner of human services" the reference is
proper and consistant with 3525.0200, Subp. 11a.

3525.2445 Consultatlon with County Soclal Services

This change 138 technlcal and changes the reference to "soclial services!
offlce rather than "welfare" offlce. It Is reasonable as this term
soclal service 13 current statute.

3525.2450 Removal of Surrogate Parent

The change clarifies the need to remove a surrogate parent when a pupll
no longer requires special educatlon. Current language to be deleted
requiring a surrogate parent be removed lf there 1s a change In
ellaglblllty would require that a surrogate parent be removed 1f the
pupll were re-classlifled under a different category but stll]l ellglble
for speclal education and llkely still In need of a surrogate parent,
This change Is reasonable because it clarifles the true Intent of the
section.
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3525.2470 Suspenslon, Exclusion and Expulsion

There is a need for clarifying the difference between an in-school
suspension and an out-of-school suspension for this section. In local
district monitoring visits, many districts were found to have policies
that allowed for an in-school suspension to occur. It has been unclear
whether an In-school suspension of an eliglble pupl]l required a team
meeting. Thls section clariflies the definition of suspension by
referring to the statutory language and requires a team meeting for an
in-school suspension as defined by local district policy under the
specific conditions listed. Subparts 1 and 2 are reasonable because it
references the Pupil Fair Dismissal Act In Minnesota Statute 127.26 to
127.39 and allows the district policy to define "in-school" suspension
status. The requirements for a team meeting are reasonable because of
the pupil’s need to be in class and participating, When this cannot
occur because of extenslive or repeated In-school suspenslons, the team
shall be convened to determine whether the mlsconduct !s related to the
pupll/s handlcap, the need for further assessment based on an assessment
review whether there needs to be changes In the IEP. Thls provision
does not preclude the district’s need to disclipline a pupll Immediately
or needlng to take action In an emergency situatlon but sets a standard
for when a team meeting must be held. The change !n Subpart 3,
deletlng references to program and placements 1s needed because thls
language s duplicative of language ln parts 3525,2900 and 3525.3600.
It Is reasonable to exclude this language from thls subpart because It
may be read to imply a recommended outcome rather than the process
described ln the other sectlons. By deletlng thls language, thlis
sectlion speclflcally descrlibes the standards that apply when a pupll is
excluded or expelled and not a potentlal outcome.

3525.2500 Identlfication of Chlldren who are Handlcapped.

The changes are needed and reasonable because it clarifles that a
district’s identification system shall be designed to include children,
beginning at birth, because of a change in state statute (M.S. 120.17
Subd., 1), Part 3525.1100 requires that the ldentification system be
Included In the district’s TSES. The addltlional language in this
section makes this section consistent with the current requirement. The
change in the title of this section is consistent with the person-flrst
language preferences,

3525.2550 Conduct Before Assessment

Thls part |3 currently numbered 3525.2700. The change {n numbering Is
needed and reasonable because |t more accurately reflects the sequence
that wlll occur in the evaluatlon process. Evaluatlon Is a process that
Includes both screening and assessment activitles. The changes In this
section reflect the emeraing practice of regular educatlion and special
education programs working together and recognize the value and need for
regular educatlon-based screenling and Intervention to occur before a
referral |s made to speclal education. Once the referral for speclal
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education 138 made, the team shall revliew the person’s performance In the
areas listed. These areas are conslstant with the deflnition of a full
assessment and with recommended practices by the fleld and the

commi ttees preparing a model IEP. This section describes a process that
the team will follow to assure that a full and Indlvidual assegssment is
conducted that will assess the person In all areas of suspected
disablility. The process described In thls section |s reasonable because
1t reflects research that shows that some students can be accomodated In
the regular education program when strategles or currliculum can be
modified, Thls process provides useful curriculum based Information In
those cases where a full and Indlvidual assessment must be completed.
This sectlon 1s conslistant with Part 3525.1310 In lts support for
pre-referral Interventlions as part of a dlstrict’s identlflcatlion
system, Subpart 2a states a preference for assessment to occur In
natural settings, Thls Is a recommended practlice particularly for
persons with more severe disabillities, because the person often performs
best in natural settings and It Is usually the most appropriate setting
to assess functional skills, Subpart 2b descrlbes the consideratlon
district teams must glve to outslde evaluatlons, and thls requirement is
consistent with federal requirements for P.L. 94-142 and the
Rehablilltation Act of 1973, Section 504.

3525.2650 Notice Before Assessment

This part is currently numbered 3525.2800. The change in numbering is
needed and reasonable because it more accurately reflects the sequence
that occurs in the assessment process. Changes in this section are
needed and reasonable because of Revisor’s Office recommendations. The
changes are editorial in nature and intent has remained unchanged.

3525.2750 Educatlonal Assessment

Thig part I3 currently numbered 3525.2600. The change In numbering s
needed and reasonable because It more accurately reflects the sequence
that occurs In the assessment process. There has been confusion among
local dlstrlcts regarding what constltutes an adequate or comprehenslve
educational assessment. Thls sectlon sets forth the components of a
comprehenslve assessment, standards whlch clarlfy when an assessment Is
conducted, the functlon of the assessment and the procedure to summarlze
the assessment results. Thls sectlon 18 reasonable because it describes
the process and components of a comprehenslive assessment, but does not
limit dlistricts to speclfic published tests or procedures. Thls sectlon
allows a great deal of flexlblllty In which a district would provide an
educational assessment for each chlild whlle setting minlmum standards
that would assure that all areas were consldered for the person and that
a full and individual assessment Is conducted. The choice of specific
procedures and instruments can only be determined individually, based on
the person’s needs and the teams review of those needs.
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Subpart 1

Clarifies when an assessment must be conducted and Is based on the {
person’s academic and/or acquisition of functional skills. It Is

reagsonable because |t is consistant wlth current fleld recommended

practice, state statutes and federal requlrements.

Subpart 2

Describes the function of the assessment and requires that the
assessment be conducted by a multidisciplinary team. Federal
regulations requires assessments be conducted by more than one person so
that no one person or single procedure determines the presence of a
handicap. The areas described in 2A are consistent with the recommended
IEP and considered basic to a full educational assessment for
eligibility and program planning purposes. It is Important to address
all of these areas so that a full range of services can be provided to
meet all instructional needs. This section Is reasonable because |t
allows ftlexiblllity for dlistrlcts to determine which speciflc procedures
and Instruments are needed. A more restrictlve approach to assessment
has been found to overlook contributing factors, underlying causes or
effects of handlcapping condlitions such as sensory acculty, expresslve
langage or motor ablllty. Wlthout the requirement to review all of the
baslic areas outllned In this rule, a team may overiook Important
components of the person’s speclflc learning problems. Dlstricts may
address areas such as sensory status, physical status, and communlication
status by screenlng procedures.

Subpart 2B

This subpart sets forth the environmental observation which the Board
belleves ls an essentlal component of a full assessment. Thls
observatlon Is not a new requirement but a clarificatlon of what Is
already required for students suspected of having a learning dlsablility.
This rule now requires an environmental observation for all persons
referred to special education. For most persons referred for special
education, this will mean an observation of the student’s functioning in
the regular education classroom. However, for persons with severe
digabilities or who are under kindergarten age, it may require an
observatlion in the child‘s home or care setting to determine the effects
of a handlcapping condition on his/her functlioning. For puplls who have
more substantial handicaps, or who have reached an age where secondary
transition planning Is required by state statute, the team would be
required for to look at what may be appropriate now, and what will be
required for the person to functlon appropriately In the future.
Research shows that Improvements are needed In speclal educatlion
programs for the preparation of puplls for home living In the community
and post-secondary employment opportunities. The purpose of the
environmental assessment s to ald a team In determining a person’s
current level of performance and ldentifying a person’s needs as
requlred In part 3525.2900 and the federal law.
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Subpart 2C

Requires the team to make reasonable efforts to obtaln information about
persons who are from different ethnlc or cultural backgrounds. This is
consistant with the principle of non-discriminatory assessment In Part
3525.0200, Subp. 10.

Subpart 3

Requlres an assessment summary report be completed on persons who have
been assessed by the distrlict. There ls a need for thls requlrement
because of the flndings from local distrlct monltoring visits that
assessment results are not reported In a manner that 1s avallable or
Informative to parents or others. Assessment Information Is typlcally
scattered among multlple reports or forms and often leaves the reader to
draw thelr own concluslon from the raw data, even though they may not be
quallfled to do so. Rarely do monitors flnd assessment reports from
assessments done by teachers or related servies staff other than the
school psychologlst. Federal regulations requlre that assessment
“Information obtained from all of these sources ls documented and
carefully consldered.'" The components listed In thls section are
minimal components of an acceptable assessment summary report. Because
assessment findings are the basis for all future planning and for the
IEP, It Is a reasonable expectation for the assessor to summarize
his/her findings and conclusions in a report. Districts may design
their own forms or procedures to meet this requirement. They may have
one report form where all assessment results are reported or have each
teacher or related services professional complete a separate report.

3525.2850 Reading and Writing Assessment for Pupils who are Blind

This rule [s needed because of speclific leglslation (M.S, 126.071)
directing the Board to wrlte rules about the critleria to determine the
need for brallle instruction.

This rule 1s reasonable because It requlres a functlional readlng and
writlng assessment be completed by a multidisclplinary team at least
every three years.for puplls who are blind to determine whether brallle
Instruction shall be continued or commensed. The federal law (Education
of All Handicapped Children’s Act of 1975 and P.L. 94-142 Rules and
Regulations) requires that Individual student needs are ldentlfied and
speclial educatlon services are provided to meet each of thise individual
needs. Due process procedures are specific to ensure that this remalns
an Indlvidual student process and that parents have rlights to
agree/dlsagree at each step of the process. Because of these rights and
requirements, it would be inappropriate and not legal to require IEP
goals for reading and wrliting or a speclfic Instructlonal strateay (e.g.
brallle lInstruction or large print) for a group of puplis (e.g. students
who are blind). The process described in this rule Including
recommendations of when Instruction of brallle readlng and writlng shall
occur is a falr and reasonable process that allows the individual needs
of pupils and their families to be addressed. This process is
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consistant with and somewhat dupllcatlive of the current IEP rule part

- 3529.2900. In additlon to the assessment requlrements and crlteria for
determining a need for brallle are requirements for the district to
Inform parents and other teachers about resources and advocacy
organizations for consumers who are blind. Thls sectlon 13 reasonable
as recommendatlons from a worklng task force of parents, blind adults,
representatlve organlzations, hlgher educatlon and school districts were
Incorporated.

3525.2950 Secondary Transition Planning

This section is needed because of M.S. 120.17 which mandates that
transition needs to be addressed starting in grade nine or age 14. The
standard proposed in this rule support the law.

The multidisciplinary approach to planning and assessment constlitutes
the recommended practice In the field. It is necessary and reasonable
to include the key adult service agencies when planning for transitlion
from school to work and community involvement. In one aspect of
transition planning, Vocational education is specifically highlighted in
the education amendment of 1976 (P.L. 94-482) as needing to be involved
In a cooperative fashion wlth the IEP planning process. In assessing an
Individual’s transltion needs, the rule proposed a framework by which to
plan. By including the results In the assessment summary lnsures
minlmally that goals and objectlves willl be developed to support the
Indlvidual’s needs.

3525.3000 Perlodic Revlews

There 13 a need for thls rule to Insure that the perlodlic revlew be
conducted at a time other than the annual IEP meetlng. Dlstricts
frequently conduct a perlodic revlew once a year to colncide with the
annual review of the IEP. This was not the intent of the current rule.
This change is reasonable because It clarifles the orlginal intent that
at least one periodic revlew, In addition to the annual review, is
necessary to evaluate the progress of speciallzed Instruction deslgned
to meet individuallzed needs of students who are handlicapped. The
remalnder of thls sectlon Include changes suggested by the Revisor’s
Office.

3525.3100 Requirements for Follow-up Review

The paragraph.in this sectlon requiring districts to conduct an
educational reassessment at least every three years duplicates language
in part 3525.2750. Eliminating this language from this sectlon makes
this section specifically address follow-up review. It is reasonable
because it is a restatement of what ls already in current rule.
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3525.3150 Reaqulrements for a Hligh School Diploma

Minnesota Statute Section 120.17, Subd. ib requlires districts to grant a
high school diploma identical with those conferred upon regular
education students to pupils who are handicapped and who have
satisfactorily attained the objectives in the pupil’s IEP. The statute
does not specify a process or standard for determining an appropriate
IEP or successful achievement of IEP objectives. This rule is needed
because It describes a process for districts and parents to use during
the IEP process to determine, on an Individual basis, what must be
addressed and Included on the IEP in order for the pupll to meet the
statutory requlrements and receive a high school diploma. Thls rule Is
reasonable because |t requlires teams to address each step ln sequence,
thus allowing the individual determinatlion of a pupll’s (a)
Instructlonal needs, (b) needs for modiflcations of the regular
educatlon program and (c? a standard for the attalnment of a hlgh school
dlploma by a student who 13 handicapped. By requlrlng thls process be
used beglnning at grade nlne or age 14, It 1s conslistent with the
planning process for secondary transltlon and avolds last mlinute
decisions about whether the pupl! should graduate which have occured In
the past. The Board belleves thlis rule to be conslstent with the
statute and it’s Intent,

3525.3300 Contents of Notice

The need for this rule |s twofold. The first reason Is because of
federal legislatlon that allows for parents to be awarded attorney’s
fees by the courts. The second reason is because of the need to clarify
the district responsibilities regarding procedural safeguards
particularly as it pertains to the occurance of a conciliation
conference. This rule is reasonable because it eliminates duplicative
language and clarifies the circumstances when a concillation conference
may be held. Additional changes in the rules are a result of
suggestions from the Assistant Attorney General and the Revisor’s
Office.

3525.3400, 3900, 4000-4700 Notlce to Resldent School District, Notice
of Hearing, and Rules Relating to Hearlngs and Hearlng Procedures

The changes In these sections deleting "reslident" or "providing school"
as clariflers for "dlstrict" Is necessary because of the changes in
section 3525.0800 Accountabllity for Instruction & Services. The
responslblilty for ensuring a free and approprlate public educatlion
(FAPE)to a pupll 1s clearly described In part 3525.0800 Includlng which
district, provlding or resldent, |3 responslble for the due process
provisions., Therefore, the "district" used In these sectlons would be
the dlstrict responsible according to section 3525.0800 and not
necessarily the resident or providing district according to current
rule. The current rules need to be revised to eliminate this confusion.
These changes are reasonable because it clarlifles each district’s
responsiblllties for the the district(s) and the parents according to
the statutory language and Intent. It [3 conslstent that when a
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district makes a declsion that district ls then responsible for that

decision should there be a dlsagreement. This would hold true, that

even 1f the district making the educatlonal declslons ls not the (
dlstrict responsible for paying for the speclal educatlon as [n the

example of a child belng placed In foster care or a resldentlal care and
treatment facllilty. Other changes In these sectlons have been

recommended by the Revisor’s QOfflce.

3525.3500 Notlce of Performance or Refusal to Perform Assessment

Changes in this section are necessary because of number changes ln the
sections relating to assessment. Changes made reflect the new section
references.

3525.3600 Notlce of Change or Refusal to Change Educational Placement
or Program

This section is necessary because of the need to clarify when a change

In program or placement is significant and warrants a notice to the

parent and a revision In the pupil’s IEP according to Section 3529.2900,

Subp. 5. The criteria for determining if a change Is slgniflcant thus

requiring notice to parents and an IEP revision is outlined in this

section. It is reasonable because It is specific to the specific

components of an IEP and how each component relates to the indlvidual

pupil. These criteria set the standard of when notice must be served

and an IEP must be revised but allows flexlbility In meeting the unique ,
needs of each Indlvidual pupltl. (—~

3525.3700 Conclliation Conference

Changes In thls sectlon are needed because of the federal monltoring
report which requlred both leglslatlve and rule clariflcatlon regardling
when a concllliatlon conference may be offered and that a conclliliation
conference may not be used fo deter or delay a parent’s right to request
a due process hearing. Thls rule 138 reasonable because 1t allows for a
conclliatlon conference to be held when both the parent and the district
agree to use thls process to try and come to an agreement. This rule
requlres the district to offer a conclllatlon conference but s clear
that when a parent refuses to concilliate the dispute, the district must
provide the parent with the necessary Informatlion to go to an Impartial
due process hearing. o

3525.3800 When a Hearing Must be Held
The changes In this section are necessary to make it consistent with

federal requirements, state statutes and part 3525.3700. It is
reaasonable because of changes made In these areas.
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REPEALERS
Part 3525.0200, Subpart 9a. Management Alde or Alde

Thls subpart is repealed and replaced with subpart 9b of this part
because the new language offers more flexibility for local districts to
use staff when meeting the needs of students eligible for special
educatlon. The need and reasonableness of this subpart is addressed in
3525.0200, subp. %9b.

Part 3525.1600 Staff for Speclal and Vocatlonal Educatlon

There Is a need to repeal this rule because It |s outdated and Is
dupllicative of a more recently passed rule 3517.1500-3517.1600.
Qualiflcatlons for staff for speclal and vocational educatlion shall be
1lcensed according to the vocatlonal education rules and not according
to this rule. This rule was originally written In the 1970’s when there
were no other rules appropriate to thls license. It |3 reasonable to
delete the rule from this sectlion because it iIs adequately and
appropriately referenced In another sectlon and to keep It would be
confuslng to districts.

Part 3525.2300 School Day

Thls part needs to be repealed because it |s replaced by 3525.2310,
Length of School Day whlich more clearly descrlbes the expectatlon and
process for determining the appropriate length of a school day for
puplls.

Part 3525.2320 Puplls Placed for Care and Treatment

Thls part needs to be repealed because of the new part 3525.2325
Education Programs for K-12 Pupils and Regular Education Students Placed
for Care and Treatment. The Statement of Need and Reasonableness for
this new part Is written in 3525.2325.

Part 3525.2330, Subp. 2, 3 and 4 Early Childhood Program Alternatives

These subparts are repealed because new part 3525.2335 subparts 2
through 5 have been added to reflect changes in statute and Board
policy. The Statement of Need and Reasonableness is found in the
section-by-sectlon discussion of this part.

Part 3525.2360 Single Disability Case Management Services

This part 1s repealed and replaced by Part '3525.0550 Pupil IEP Manager.
The Statement of Need and Reasonableness In the sectlion-by-sectlon
discusslon of thls part,

Part 3525.4800 through 3525.7500
The repeal of these rules |s needed because some of the parts of the

speclal educatlon rules were updated In 1984, whlle most of the rules
governlng the academies were wrltten {n the mld 1970’s and confuslion
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currently exlsts about which rules apply when a pupll attends the
Minnesota Academies. There are rules in the Academies part
(3525.4800-3525.7500) that are inconsistent with those rules in the
gpecial education section. This lnconsistancy ls most apparent In the
due process rules whlch have caused confuslon regarding the district’s
role In the process. Thils repeal |s reasonable because of the statewlde
need and support for one set of rules to cover all speclal educatlon
services and due process procedures [n the state. The speclal educatlon
rules have been revised to accomodate all speclflc procedures and
responsibilities when a pupi! Is placed at the academy. The major
change occurs In part 3525.0800 where the resldent distrlct Is
responsible for 1t’s pupllis and continues to be responslble even In
those cases where the dlstrlct places a pupl]l at the Academy. The rule
requires Involvement of Academy personnel and coordlnatlon when
developing the IEP. Thls change should Increase the communlcation
between the resldent dlstrict and the Academles and ultlmately result In
more appropriate services provided to puplls placed at the Academles.
This rule was developed Jolntly by staff from the Department and
admlnlstrators and staff from the Academles under the speclflc dlrection
of the State Board of Educatlon (SBE).
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