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Backgrourd ard Legal Authority

Authority and Purpose

The proposed rules addressed by this Statement of Need and
Reasorableriess establish hospice services under the Medical Asslistarice
program, regulated under Minresota Rules, chapter 9505, The specific
rules, Mirriesota Rules, parts 9505.0297 and 9505.0446, implemerit Mirresota
Statutes, section 256B.02, subdivision 8, clause (20). This Statement of
Need ard Reasonableriess 1s prepared to comply with the requiremerts of the
Admiriistrative Procedure Act, specifically Minnesota Statutes, sections
14,131 ard 14.23,

The rules set forth the conditiorss for reclipierts and providers
participatirg ir. the hospice program. These beriefits parallel the Medicare
nospice beriefits in scope, paymer.. methodology and paymert rates.

Conicept ard Philosophy

Hosplces are programs that provide health and support services to
patients who are termirally 11l ard to their families. The hospice
philosophy centers on the acceptarce of the patlernt's irevitable death.
The hospice seeks to help the patlent ard those close to him or her come to
terms with the terminal cordicion and live the remainirg life as fully as
possible. Hospice care 1s an approach to treatment that, recognizirg the
imperdirg death, focuses on palliative rather thar. curative care. The
medical goal is to control pain ard other symptoms. No herolc measures are
taker. to cure the disease or artificially prolorg life. As much as
possible, patienits are maintaired at home with care provided by family,
volunteers, and professiorals. Couriselirg i1s provided to survivors after
the patient's death to ald the grieving process. An interdisciplinary
approach is used to deliver medical, social, psychological, emotiorial, ard
spiritual services. These services are provided by a broad spectrum of
professioral and other care-givers with the goal of making the Iirdividual
as physically and emotionally comfortable as possible.

History of Hospice

The modern conicept of hospice care began in 1842 wher. a group of
Catholic widows established a hospice in Lyori, France for poor women with
iricurable ard iroperable cancer. In the mid 1800's, the Irish Sisters of
Charity established a hospice for the dying in Dublir, Ireland. The most
widely known of the moderr. hospices, St. Christopher's in Lordor., was
fourded in 1967 to provide care for terminally i1l patients. The first
hospice program in the United States was established in 1971. The concept
of hospice care has expanded widely in this country sirce 1976. (See

Appendix B, Hospice, HEW pamphlet).

Medicare began paying berefits for hospice care in 1983, as required by
Section 122 of the Tax Equity and Fiscal Responsibility Act (TEFRA) of
1982, P.L. 97-248, codified as section 1861(dd) of the Social Security Act
(Act). To receive hospice benefits, Medicare recipients must be terminally
111 (i.e., have a 1ife expectarcy of six months or less) and voluntarily
elect to receive hospice care in lieu of certain other services. Section



1861(dd) (2)(A)(11)(I) of the Act specifies that a hospice must "routinely
provide directly substantially all" of the followirg core services: nursing
care, medical social services, physicians' services and counseling
services. The remalning rori-core services may be provided either directly
by the hospice or urder arrargemerits with others. The hospice must
maintain professional managemerit resporisibility for all services furnished
to a reciplent, regardless of the location of or type of facility providing
the services. The federal statutory requirements are implemented by the
Code of Federal Regulations, title 42, part 418,

Sectlior. 9505 of the Consolidated Omnibus Budget Recorciliationi Act
(COBRA) of 1985 (Public Law 99-272), allows states to provide hospice care
urder their Medicald plans. COBRA requires that Medicald hospice services
be provided in the same scope, amour.t, and duration as Medicare ard paymer.t
rates must be the same as Medicare's.

Rulemakirg Process

The Notice of Solicitation. of Outside Informatior. or Opiniors,
published in the State Register or September 21, 1987, arnourced the
departmer.t's intent to develop rules for payment for hosplce care by the
Medical Assistance program.

An advisory committee convered oni August 19, 1987 and held six
meetirgs. A list of the committee members 1is contained ir Apperdix A.
The committee identified relevant issues ard problems, provided informatior.
about the practices of hospices and related providers, and recommended
larguage for the rule,

RULE PARTS

GENERAL

Sectioni 1902(a)(10) of the Social Security Act, codified 1irn United
States Code, title 42, section 1396a(a)(10), provides that a state that
opts to include hospice services in its Medlcaild plan must riot make those
services "available in an amount, duration, or scope less than that
provided under title XVIII..." Therefore, the Medicare regulatiors
promulgated under Title XVIII of the Social Security Act, provide the basic
framework for the Medical Assistarice hospice program. The Medicare
regulgtéons are published in the Code of Federal Regulations, title 42,
part 413.

Section 1902(a)(13)(D) of the Social Security Act, codified in United
States Code, title 42, section 1396a(a)(13)(D), provides that the state
must provide "for payment for hospice care [urder Medicaid] in the same
amounts, and using the same methodology, as used under part A of title
XVIII..." The statute clearly requires that hospice services must be
reimbursed by Medical Assistance In the same amounts ard in the same manner
as they are under Medicare. The Medicare reimbursemer.t regulations are
published in the Code of Federal Regulations, title 42, part 418, subpart
E. The Health Care Financing Administration (HCFA), a part of the U.S.
Department of Health and Human Services, administers Medicare and Medicaid
and periodically publishes in the PFederal Reglster the rates and cap



applicable hospice services. The State Medicaid Marual (SMM), parts 3
and 4 (HCFA Publications 45-3 and 45-4), defires the Medical Assistance
eligibility and service requiremerits, reflecting the federal legislatior
and Medicare regulations.

Throughout this Statement of Need ard Reasoriableriess, the Code of
Federal Regulations, title 42, will be cited as 42 CFR, and HCFA's State
Medicaid Marwal will be cited as SMM.

9505.0297 HOSPICE CARE SERVICES.

Subpart 1. Applicability. This subpart 1s rnecessary to inform the reader
of the services covered by the rule ard other laws governing the provision
of hospice services.

Subp. 2. Definitions.

A, "Busiress days." It is riecessary to define "busiress days" because
the rule requires that providers forward to the local agency (defired in
parts 9505.0175, subpart 21, ana 9505.0015, subpart 27) copies of electiorns
ard revocationis of hospice within two busiress days of thelr receipt by the
hospice. This definition is reasoriable because it includes those days on
which goverrment offices and many private offices are open for business,
ard excludes those days orn. which those offices are closed.

B. "Cap amourit." This term is used by the Medicare regulations to
refer to a predetermiried limit on reimbursemerit. It is riecessary to
iricorporate this definition to be consistent with Medicare, in 42 CFR
418,308 ard 418,309.

C. "Employee." Although defiried by part 9505.0175, subpart 12, the
term is used in this part in a somewhat more specialized way. It is
riecessary to adopt the definition of 42 CFR 418.3 to be consistent with
Medlicare.

D. "Home." Because "home" 1is used to refer to any place at which the
reciplent resides, it is necessary to define the term to clarify its
usage. It is reasonable to define "home" as a place of residernce, sirice
hospice services are avallable to a recipient regardless of where the
recipient lives.

E. "Hospice.," It 1s necessary to establish what 1s meant by "hospice"
to clarify its meaning. Because hospice services can only be provided in
Mirnesota by a licensed entity, it is reasonable to be consistent with the
licensure definition. Subpart 3 of this part provides that a provider of
hospice services may be certified only if it is licensed or registered by
the Department of Health under Minnesota Statutes, section 144A.48.

F. "Hospice care." It 1s necessary to define "hospice care" because
the term is used throughout the rule and needs clarification to inform the
persornis subject to this rule of its meanirg. Definirg "hospice care" as
the services provided by a hospice is reasonable because Minnesota
Statutes, section 144A.48, subdivision 1, clause (4), in defining "hospice
program", sets forth the services that constitute hospice care.



G. "Inpavient care," It is necessary to define "inpatient care"
because the term 1s used in the rule and does not have a precise meanirg in
commor: usage. It 1s reasorable to define the term as care provided in an
inpatient facility because such a facility is desigred to provide medical
care that needs to be administered in an institutional settirg. The
American Heritage Dictionary defines "inpatient" as a "patient stayirg in a
hospital for treatmerit." The rule's definition broaders this definition to
include long-term care ard hospice facilities because these facilities can
admiriister the palliative services covered urder the rules. In addition,
long-term care ard hospice facilities can gerierally provide the care in a
more cost effective manrer ard more appropriate ervirormerit which is
berieficlal to both the state taxpayer ard the individual receivirg the
care,

He ‘'Inpatient facility." 1Tt is necessary to define "irpatiernt
facility" because the term is used in the rule ard does rot have a precise
mearirg in commor. usage. It is reasoriable to defire the term as a
hospital, lorg-term care facility, or hospice facility, because these three
types of institutiorial settirygs are available for inpatient care, and are
ircluded ir. Medicare's definition of inpatient facility, ir. 42 CFR 418.98.

[. "Interdisciplirary group." The term "interdisciplirary group" is
used by the Medicare regulations, 42 CFR 418.68, to refer to a group of
professiorials who establisn policies of the nospice ard supervise the
care, The licernsure statute, Mirresota Statutes, sectior. 144A,48,
subdivisiors 1(5) ard 2(4), uses the term "irnterdisciplirary team" for the
same furction. It 1s necessary to be consistent with Medicare to comply
with federal law ard with state licensure because all hospices must conform
to the licensure requirements in order to be certified.

J. "Palliative care" is defined to clarify what 1is meanit by that term
which defines the nature of hospice services ard distirguishes it from
rori-hospice "curative" services. Because all hospices must conform to the
licensure requirements of Minnesota Statutes, section 144A.48, in order to
be pald by the Medical Assistarice program, it is reasonable to adopt the
definit%g? provided by Minnesota Statutes, section 144A.48, subdivision 1,
clause .

K. "Representative." The Medicare regulations, 42 CFR 418 et seq.,
ard these rules allow a "representative" of an incapacitated recipient to
elect or revoke an election of hospice services or. behalf of the
reciplent. The law in Minnesota is unclear as to who may act for a
recipient (see Appendix B). Therefore, it 1s necessary and reasorable to
define a representative as one who has such authority under current or
future law.

L. "Respite care" is used to identify a category of reimbursemert
under part 9505.0446, subpart 2. It is necessary to adopt the Medicare
definition in 42 CFR 418.204(b) to be corsistent with that program.

M. "Social worker." A social worker is required by subpart 16 to
provide medical soclal services. Medicare, 42 CFR 418.3, defines a social
worker as one who has at least a bachelor's degree from an accredited
school. It 1s necessary to adopt Medicare's definition to be consistent



with that program, Ir. addition, Minnesota Statutes, sections 148B.21 to
148.28, require licensure of social workers in some cases. It 1s necessary
that a soclal worker complies with the statute.

N. "Terminally i111." The hospice program is limited to those
reciplents who are termirially ill. It 1s necessary to defirie the term to
establish a precise criterion for determining who is eligible. To be
corsisteritt with Medicare, the defirition of 42 CFR 418.3 is adopted.

Subp. 3. Provider eligibility. It is riecessary to establish who 1is
elizible urder Mirriesota law to provide hospic2 services urder the Medical
Assistance program to conform to state licensure law ard certification
requiremenits. It is necessary and reasoriable to require licensure or
registration because hosplce services can only be provided ir Mirriesota by
a provider in compliarice with the licersure statute, Mirrnesota Statutes,
sectior. 144A.48, or with the temporary interim procedures provided by
Mirriesota Statutes, section 144A.49 perdirg promulgation of rules by the
Departmerit of Healtn. It is also reasorable to require certification by
Medicare to maximize health coverage for those patilents eligible for
Medicare as well as Medical Assistarice, thereby reducirg the cost to the
State, a policy established by Minresota Statutes, Section 256B.04,
subdivision 2. Ard, since these proposed Medical Assistarice rules are
larzely identical to the Medicare regulations, a hospice ir. compliarce with
these rules and licersure standards will, in almost all cases, be in
compliar.ce with Medicare,

Subp. 4. Reciplent eligibility. It 1s riecessary to define which
reciplents of medical assistance are eligible for hospice care in order to
ideritify those for whom hospice services are appropriate. It 1s reasonable
to limit the service to those who are termirially i1ill because the service 1is
specifically interded and structured for those who have a limited time to
live. The Medicare regulations, 42 CFR 418,20, ard SMM, section 3580,
limit eligibility to those who have six moriths or less to live, It is
reasorable to conform these rules to Medicare and HCFA's guidelines to
comply with the federal law.

Subp. 5. Certification of terminal illness. For a hospice provider ard
the department to determine who meets the eligibility criteria for hospice
services, it 1s riecessary for the hospice to assess the patient's health
status. It 1is reasoniable to use the Medicare method of requiring a written
certification that the recipient is terminally i1l by both the reciplent's
doctor, if available, and the hospice's medical director. For those
recipients who have a personal physiciar, the certification by the medical
director of the hospice is in the nature of a secord opinion, confirming
the diagnosis and controlling eligibility to those who are appropriate for
the service. For those reciplents who have no persorial physiclan, the
medical director performs the required assessmerit. This 1s the same method
as required by Medicare, 42 CFR 418.22, and SMM, section 4305.1.

Subp. 6. Election of hospice care. To receive hospice services, a
recipient must make an explicit, written election, which invokes the
recipient's waiver of various services discussed in subpart 9. This
election is necessary to establish a legal waiver of benefits for which the
recipienit would otherwise be eligible ard to make it clear to the reciplent
that the hospice services are palliative rather than curative, It also 1is
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reasorable to require the election to contain the ideritification of the
hospice, the effective date, and the recipient's signature in order to
clearly documernit the election. These requirements are the same as those in
42 CFR 418.24 ard 418,26, and SMM, sections 4305.2 and 4305.3.

Subp. 7. Election by representative. The faderal regulatior,, 42 CFR
418.24(a), and SMM, section 4305.3, provide that a "representative" of the
recipient may make the election for the recipient. '"Representative" 1is
defined by the Medicare regulatiors as "...a person, who is, because of the
irdividual's merital or physical incapacity, authorized in accordarice with
State law to execute or revoke an election for hospice care or terminate
medical care orn. behalf of the termminally 11l irdividual." Because some
recipients, as a result of incapacity, may be uriable to make the electiorn,
it is reasoniable to provide some mechariism for allowirg other persors to
decide what medical care should be giver.. It 1s reasoriable to simply
provide by rule that a person who has such decisiori-makirg authority urder
Mirresota law may make the hospice election.. This approach does riot add to
rior detract from existirg or developlng state law orn the matter,

Subp. 8. Notification of the election. Because an electior. of hospice
services reyuires a walver of certaln other Medical Assistarice beriefits,
the recipierit's local agericy must be informed of the election in order to
admiriister ard enforce the walver. Sirce the local agericy is the
department's agent responsible for processirg the service needs of the
recipient, it is necessary to establish a method by which the local agericy
is rotified. Sirice the hosplice obtalns the election and walver from the
recipiert, it 1s reasor.able to require the hospice to riotify the local
agericy. It 1is reasoriable to require that the local agency be notified
withir. two business days, because the effort required to mail or deliver
copies of the election is minimal, and because the state is at risk of
ircurrirg duplicate billings until the local agericy 1s notified. The
duplicate billings can result from riursing homes ard hospices billing for
the same room ard board charges, ard from services that had beer. waived by
the electiori. It is therefore important for the rotice to be given as soon
as is practicable,

Subp. 9. Waiver of other benefits. 42 CFR 418.24(e), and SMM, section
4305.2, provide that a Medicare patient who elects the hospice beriefit must
walve the right to receive other services interded to treat the terminal
illress or a related conditioni. This is consistent with the nature and
interit of hospice services to provide palliative care for pain and other
symptoms rather than curative or heroic medical measures. It 1s necessary
to require the walver to prevent costly and urrnecessary duplication or
overlap of services by other providers, and to prevent the receipt of
services that are contradictory to the hosplce care. The walver must be
made only for the duration of the reciplent's participation in the hospice
program, and may be revoked at any time under subparts 10 to 12,

The specific services waived are listed in items A and B.

Item A. It 1s necessary to limit the election to one hospice at
a time to prevent duplication of services ard to be consistent with 42 CFR
418.24(e)(1) ard SMM, section 4305.3, item A.

Item B. This item specifies the waiver for (1) services related
to treatment of the terminal conditiori, or for (2) services that duplicate
the hospice's services, with certain exceptions, consistent with 42 CFR
418.24(e)(2) and SMM, section 4305.3, item B.
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Item C. Persornal care service 1s a special home care service
provided by part 9505.0335. Since the hospice 1s the exclusive manager of
the reciplent's health care, it 1is recessary to exclude use of persorial
care services to substitute for a recipient's care givers, except for those
services provided by the hospice,

Subp. 10. Duration of hospice services. Tnhls subpart provides that no
time 1imit 1s imposed on a recipient's eligibility. Although Medicare, 42
CFR 418.3 ard 418.24, 1imits eligibility to 210 days in three periods, the
advisory committee and the department coricluded that a limitation on
eligibility for the service is urnecessary, since the requiremert of a
diagrosis of termiral illness ard the paymerit cap is a sufficient control
or. the duratior. of participation. by the recipient ir. the program. The
committee also reported that hospice patients, on average, live
approximately ore month followiryg admission to the program. SMM, section
4305 notes that the 210 day limit is optlonal and may be broadened. It is
riecessary to specify that ro time limit 1s imposed on participatior. to
irform providers ard reciplerits of the time that the service is available.

“ubp. 11. Revoking the election. Sirice hospice care 1s arn alterrative to

aditiorial Medical Assistarice health care, ard a recipient waives various
medical services upor. electirg hosplce care, it 1s necessary to allow the
recipient to charge his or her mind at any time and obtain those services
previously walved. It 1s reasoriable to allow revocation. simply by
executing a written revocatior. statemerit, consistent with 42 CFR 418,28 ard
SMM, section 4305.3.

Subp. 12. Notification of revocation. If a reciplent revokes the election
of hospice services under subpart 11, he or she is entitled to immediately
receive the Medical Assistarnce beriefits previously walved by the election.
It 1s riecessary for the local agency to be promptly notified of the
revocation. in order that it may reinstate the reciplent's beneflts status
ard also control the hospice provider's reimbursemenit. It 1s reasonable to
require that the local agericy be riotified within two busiress days for the
same reasoris given for subpart 8 of this part.

Subp. 13. Effect of revocation. To clarify the function ard effect of an
election revocation under subpart 11, it is necessary to list the
corisequences., Since the purpose of a revocation is to reinstate the
Medical Assistance benefits previously waived, the revocation results ir
the termination of the hosplice beriefit, resumption of the berefits waived,
ard the option to elect the hospice berefit again in the future. This
subpart 1s consistent with 42 CFR 418.28(c) and SMM, section 4305.3.

Subp. 14, Change of hospice. To allow a recipient free choice of
provider, a policy established by Minnesota Statutes, section 256B.0l1, it
1is necessary to allow the recipient to charge hospices without altering the
election and wailver. To document and record the change, mairitain
continuity of care, and ensure accurate reimbursement, it is reasonable to
require the recipient to execute a written. statement with both the old and
new hospice identifying the change and the effective date. This
requirement 1s consistent with 42 CFR 418,30 and SMM, section 4305.3.



Subp. 15. Requirements for medical assistance payment. This subpart sets
forth general standards for hospice services in order for the hospice to
qualify for reimbursemert. The stardards are derived from 42 CFR 418.200
and are necessary to be consistent with Medicare and SMM, section 4305.4.

Subp. 16. Covered services, This subpart lists the services in items A to
I which are covered as hospice services and must be provided to patients.
It is necessary to specify these services to be consister.t with the hospice
services covered urder Medicare, and ernum=rated in 42 CFR 418.202, and SMM,
sectior. 4305.5, ard to give riotice to pr iders and recipients of what
services are covered. The covered services are reasoriable because they
constitute the core of services rieeded to adequately care for termirally
111 patienits ard provide assistance to their families, within the purposes
ard philosophy of hosplice programs. They are desigried to marage the
symptoms of a recipilent's termiral illness or a related condition ard to
erharice the quality of the reciplent's life rather than cure the illress.
It is riecessary to require that the services of Items A to D, nursing,
medical social services, services of a medical practitiorier, and
couriselirg, be provided by hospice employees to be consistent with
Medicare, 42 CFR 418.80. It 1s also riecessary to require that irnpatient
care provided by a unit of the hospice, Item E, comply with 42 CFR 418.100
(a) ard (f) to conform to the Medicare stardards.

Subp. 17. Services provided during a crisis. Medicare regulation, 42 CFR
418,204(a), arnd SMM, section 4305.6, allow reimbursemerit for continuous
home care durirg periods of medical crisis. This subpart adopts the
Medicare definition of "period of crisis" ard the criteria for riursing ard
aide or homemaker coverage. This subpart is necessary to define what
services make the provider eligible for continuous home care day
reimbursement. It 1s rniecessary and reasonable to be consistent with
Medicare to comply with the statutory payment requiremerits.

Subp. 18. Respite care. Medicare regulation, 42 CFR 418.204(b), ard SMM,
section 4305.6, provide reimbursement for inpatient respite care to relieve
family careglvers for occasional, brief periods. This subpart adopts the
Medicare requirements for respite care, ard 1s riecessary to establish the
limits on respite care reimbursement as provided by Medicare, as well as
provide the same level of service as Medicare. It 1is reasonable to not
allow respite care payment for a reciplent residirg in a lorg-term care
facility because no caregiver reyuires relief whern a facility provides
24-hour a day care.

Subp. 19. Bereavement counseling. Bereavement counselirg after the
reciplent's death is a service that must be provided to a deceased
recipient's family or significant others. This requiremerit is necessary to
be consistent with 42 CFR 418.204(c) and SMM, section 4305.6. Although the
service 1s required, no payment is made by Medicare, and therefore rione by
Medical Assistance, after the death.

Subp. 20. Medical assistance payment for hospice care. Since payment
rates are set forth in rule parts separate from eligibility and service
requiremerits, it 1s necessary and reasorable to inform the persons subject
to these rules in which part the reimbursement rules are established.



Part 9505.0446. HOSPICE CARE PAYMENT RATES AND PROCEDURES.

Section 1902(a)(13)(D) of the Social Security Act (42 USC 1396a
(a)(13)(D)), requires that paymerits to hospices be "ir the same amournts,
ard using the same methodology..." as used by Medicare urder 42 CFR, part
418, subpart E. The followirg rules implement the Federal regulations ard
SMM, section 4306,

Subpart 1. Rate categories. This subpart 1s necessary to inform the
reader about the payment system which will be used to pay providers of
hospice services.

Subp. 2. Long-term care facility as residence. Section 1902(a)(13)(D)
of the Social Security Act provides that "...a separate rate may be paid
for hospice care which is furnished to an individual who 1s a resident of a
skilled rursirg facility or intermediate care facility, ard who would be
eligible urder the plan for skilled nursirg facllity services or
intermediate care facility services if he had riot elected to receive
hosplce care, to take into accour.t the room ard board furrnished by such
facility." SMM, section 4308.2 states: "You must establish ard pay to the
hosplice an additiorial per diem amourit for routire home care ard continuous
home care days for hospice care that 1s furnished to an irdividual livirg
ir. an SNF or ICF." Because of these provisions, it 1s rniecessary to make it
clear that, for purposes of paymer.t rates, an SNF or ICF in which a
recipient resides will be corisidered the recipient's home. Subpart 5
provides the paymerit rates for the room and board compor.ent of lorg-term
care facilities.

Subp. 3. Categories of service. The reimbursemerit method and limits
for hospice care are set forth in 42 CFR, part 418, subpart E, and in SMM,
sections 4306 to 4308, 42 CFR 418.302(b) defires the four categories of
care on which the four payment rates are based. It 1s necessary to defire
these categories to provide riotice to providers and recipients of the
paymer.t categories., The definitions are derived from arnd are consistent
with the Code of Federal Regulations.

Subp. 4. Payments and limitations. The method of reimbursement for
hospice services under the Medical Assistarice program is identical to that
of Medicare, as required by section 1902(a)(13)(D) of the Social Security
Act (42 USC 1396a(a)(13)(D)). This subpart incorporates the payment
methodology and limits, and the payment cap contained in 42 CFR 418.301 to
418.309, and gives notice that the rates are computed by HCFA ard published
in the Federal Register. 3Since the Medical Assistance payment rates are
identical to Medicare, it 1s unnecessary to restate the payment rules
provided by the Medicare regulations. Federal law prohibits the state
program from applying certain federal Medicare cap amounts to individuals
suffering from acquired immunodeficiercy syndrome (AIDS). It is necessary
to set out the AIDS exclusion to irform recipilents and providers of its
existence. Similarly, federal law provides for the paymerit of an
additional fee to a hospice for the room and board costs of hospice
patients residing in long-term care facilities. It is necessary to inform
the public that these payments are not subject to the cap amounts. Since
rno reimbursemerit is paid for bereavemerit counseling followirg a reciplert's
death (42 CFR 418.204(c), SMM, section 4305.6), it is necessary to make
that requirement explicit to avoid ambiguity.
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HCFA, in the State Medicaid Marnual, asserts, without citing authority,
that the cap amount is optioral with the states. Nevertheless, the
advisory committee coricluded, based on its members' experiences, that the
Medicare cap has rot been a problem for hospices, as it is sufficiently
high to accommodate all but the rarest cases. This experience, the lack of
statutory authority, ard the mandate of Minnesota Statutes, section
256B.04, subdivision. 2, to be "efficient" ard "ecoromical", leads the
department to coriclude that, as a matter of policy, the Medical Assistance
hospice beriefit should be limited by the Medicare cap. This decision 1s
also consistent with the statutory mandate to provide paymerit in the same
amourits and usiryg the same methodology as Medicare,

Subp. 5. Payment for physician services. Items A and B. These items
delirieate which physician services are covered urder the hospice rates ard
which are to be reimbursed separately. These requiremerits are riecessary to
implemerit 42 CFR 413.304(a) ard (b), and SMM, section 4307. Item C is
riecessary to make clear that reimbursement of a recipient's atterdirg
physiclarn. is not subject to the waiver or cap amour.t, as provided by 42 CFR
413.304(e), and SMM, sectiorn 4307.

Subp. 6. Payment for room ard board in long-term care facilities
ard

Subp. 7. Payment to hospice for residents of long-term care
facilities. Section 1902(a)(13)(D) of the Social Security Act (42 USC
1396a(a)(13)(D)), ard SMM, sectior. 4308.2, require that a hospice be paid a
per dlem fee, in addition to its regular fee for routine and conitiriuous
home care days, for hospice care furnished to a recipiernit living in a
skilled nursing facility or intermediate care facility. The additional per
diem fee is pald to the hospice for the room ard board of a reciplent who
resides 1n a long-term care facility. In such cases, the hospice assumes
the lorg-term care facility's responsibility for managing the recipient's
care. Rather than reimbursirg the facility for the care, the Medical
Assistarice program pays the room and board fee to the hospice, which in
turr. pays the facility whatever rate 1t has negotiated with the facility.
It 1s reasonable to pay the hospice the room and board part of the rate
that the nursing home would receive for the recipient's care under the case
mix system of Minriesota Rules, chapter 9549, because that system provides
the methodology currently in use for computing paymerit rates to long-term
care facilities and 1is based on cost information subject to audit,

The State Medicaid Manual, section 4308.2, defines room and board as
including: "performarice of persorial care services, including assistance in
the activities of daily living, in socilalizing activities, administration
of medication, maintaining the cleariliress of a resident's room, and
supervision and assisting in the use of durable medical equipment and
prescribed therapies."” Since Medical Assistance payments made to long-term
care facilities, under parts 9549.0010 to 9549.0080, purchase services
beyord room ard board, 1t 1s necessary to determine what part of the
payments are for room and board. It 1s reasonable to identify the elements
of the long-term care facilities' costs that fit HCFA's definition in SMM,
4308.2, by analyzing the audited Medical Assistance cost reports, because
these reports provide the most complete, accurate, and current information
avallable about the allocation of costs by the industry.
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The departmerit has determired that the room ard board comporent of the
payment rates comprises 83% of medical assistance paymerit rates to nursirg
homes. This amount was determiried by the followirg aralysis of all Medical
Assistance nursirg home payment rates in Mirresota for the latest audited
data available (September 30, 1986 cost report), as determined urder
Minresota Rules, parts 9549.,0010 to 9543,0080:

a. Approximately 60 hospital-attached rursirg homes, which do riot
report costs on a line item basis, were excluded because "room ard board"
costs carrot be extracted from thelr cost reports. These costs are rot
avallable because hospital-attached homes are rot required to separately
report room ard board costs to ‘edicare or to the departmerit under
Mirresota Rules, parts 9549.0020, subpart 26, arnd 9549,0041, subpart 4.
Therefore, 1t is reasoriable to compute the averages usirg tne other 388
facilities,

b. property paymerit rates (under Mirnresota Rules, part 9549.0060),
were multiplied by resident days to obtaln an approximate statewide average
for "property costs";

c. allowable operatirg costs and reported real estate tax costs (urder
Mirnesota Rules, parts 9549.0020, subpart 32, and 9549,0040) were summed
for all homes to obtaln an approximate statewide average for "operatirg
costs";

d. total "experises" 1s the property costs plus operatiryg costs
(computed from the 1986 cost report to be $764,220,308);

e. allowable professional rursing costs (salaries of registered nurses
ard licensed practical nurses) were excluded from "room and board" costs,
because the hospice 1s responsible for providirg all professional nursing
services, and the HCFA definition of "room and board" includes hands-on,
mair.tenarice level rnursing, such as persorial care. The costs of the
directors of rniursing were included in room and board, because rniurses aldes
(ard similar ron-professional rursirg personnel) require administrative
supervision and management. Thirty percent of the total payroll taxes ard
fringe beriefits were also excluded from the total costs because the
approximate proportion of professional nursing salaries to all salaries 1is
30 percent. The sum of professional nursing costs, excluding those of the
directors of nursing, and 30 percent of the payroll taxes and fringe
beriefits, was subtracted from the total expenses. (The resulting
professional nursing costs, constituting the non-room ard board costs, were
computed from the 1986 cost reports to be $133,199,590).

The aggregate "room and board" cost 1s the difference between total
experises and non-room ard board costs ($764,220,308 - $133,199,590 =
$631,020,718). The room and board rate is therefore the room and board
costs divided by the total experises ($631,020,718 / $764,220,308 = 83%).

It 1s reasorable to compute a statewlde average room and board

percentage because it is expected that relatively few nursing home
residents will elect hospice. It would be administratively burdensome to
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compute a room ard board rate for each facility each year, and would be
impossible to do so for the hospital-attached nursing homes. It is also
urlikely that the room ard board percentage would vary significantly from
the statewlde average.

Expert Witr.esses

If this rule goes to public hearirng, the department does rnot plan to
solicit outside expert witriesses to testify on behalf of the departmert.

November 2—, 1988
, Commissior:
Services

Departmer.t @f Humar,
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APPENDIX A
ADVISORY COMMITTEE LIST

Cornile Holden

Nortnh Memorial Medical Ceriter Hospice
3300 Oakdale N.

Robbirisdale, MN 55422

Chari Korierza

Mirresora Medical Association
Suite 400

2221 Uriiversicy Averie SE
Mirreapolis, MN 55414

Christine Bishop

Minnesota Medical Association
Suite 400

2221 University Averiue SE
Mirneapolis, MN 55414

Mary Absolorn

Mirriesota Nurses Assoclation
1821 University Ave.

N=-377

St. Paul, MN 55104

Bob Eelkema

Mirriesota Medical Assoclation
Suite 400

2221 University Averiue SE
Minneapolis, MN 55414

Mary Beth Curry

Mirnesota Hospital Association
Suite 425

2221 University Avenue SE
Minreapolis, MN 55414

Gretchen Musicarit

Minnesota Nurses Association
1821 University Averuue

N=-377

St, Paul, MN 55104

Iris Freeman, Executive Director

Mirnesota Alliance for Health Care Consumers
3231 First Avenue South

Mirneapolis, MN 55408
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Michael Miller

Care Providers of Mirnesota
c¢/o St. Anthony Health Center
3700 Foss Road

St. Anthony, MN 55421

Margaret Wolters

St. Joseph's Hospital Hospice
69 W. Excharge Street

St. Paul, MN 55102

Howard Bell

Mirriesota Aids Project
2025 Nicollet Averiue, #200
Minrieapolis, MN 55404

Frark Lamerdola

Mirriesota Alds Project
2025 Nicollet Avenue, #200
Mirrieapolis, MN 55404

Kevir. Wallis

Mirriesota Assoclation of Homes for the Aging
2221 University Avenue SE

Suite 425

Mirneapolis, MN 55414

Margaret Simpson, MD
Infectious Diseases Division
Henriepin County Medical Center
701 Park Avenue South
Mirreapolis, MN 55415

Michael Tripple

Assistant Director

Division of Health Resources
Minnesota Department of Health
717 Delaware Street SE
Mirneapolis, MN 55440

Betty Shepherd, President
Minnesota Hosplce Association
Rice Memorlal Hospital

301 Becker

Willmar, MN 56201

Penny Pietila

Bethesda Hospice

Bethesda Lutherar. Hospital
559 Capitol Blvd.

St. Paul, MN 55103
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DEPARTMENT OF HUMAN SERVICES STAFF

Larry Woods
Health Programs

David Slegel
Rules Division

Chuck Osell
Lorg=-term Care Mariagemert
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APPENDIX ¢ B

130,127 HOSPICE PROJECTS

Hospice, HEW Pamphlet, 12 pps. [1979).

Medicare and Medicaid—Hospice

issued by HEW Ilivin. general information a
patients and their families. The material below discusses hospice function,

for terminally il

rojects.—Below is the text of a pamphlet

t the ice as an emerging source of care

history, organization, and m!:cor services. Also discussed are unresolved issues and federal

involvenent in hospice care.

Hospice programs provide health and
supportive services to help dying patients
and their families live their lives as fully as
possible during the final months of a
terminal illness.

In almost all hospice programs, an inter-
d'tlrlimry teamn of health and support
service workers assesses the physical,
emotional and spiritual needs of the patient
and family. The team develops an overall
plan of care for patient family and
provides coordinated services in the
patient’s home or an institution.

Team members may include paid workers
and volunteers, some of whom may be
trained professionals. Family members often
play a major role in caring for the patient.

Pain and other lrmptotm of the patient's
disease are controlled, but no heroic efforts
are made to cure the patient. Services are
available around the clock, and counseling is
providodtotlul‘milzahnhlhtohlp

alleviate emntinnal s

-

k reference: 113,650.

History
The concept of hospice care began when a

p of Catholic widows established a

mlﬂ in L France, in 1842 for poor

women with incurable and inoperable

Charcy, stasliahed o Rspice for the dyieg
ty i a i !

in Dublin, Ireland.

The most widely known of the modern
hospices, St. Christopher’s in London, was
founded in 1967 to provide care for
terminally ill patients. St. Christopher’s is a
separate, (ree-standing facility with a home
care p not part of a hospital. It
gained wide recognition for developing
advanced techniques in using drugs to
manage pain and other symptoms associated
with terminal illness.

Hospices in the United States

The first U.S. hospice program was
established in 1971, but the concent of
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country only during the past three years.
Most U.S. hospice programs have
emphasized home care programs, although
some hospice programs are located in
hospitals or free-standing facilities.
In March 1979, the Government
SA:n?mt:tl)( Ofl'u:lltl reported that there were
unctioning hospice rams located
throughout the nation, wrtr:l ano"l‘horog‘a in
the planning stages. However, because the
hossme movement is growing so rapidly, the
GAOQ figure probably understates the actual
number of hospices now in operation,

US. hospices are organized in several
different ways, including:

® Home care programs, which may be
affiliated with a hospice facility, hospital, or
other health organization;

® Free-standing hospice facilities that
provide inpatient services;

® Free-standing hospices affiliated with
hospitals or medical schools;

® Hospice units within a hospital, which
may range [rom several beds to an entire
ward or floor.

® Hospice teams working inside a
hospital that provide services to dying
atients wherever they are located in the
ospital.

Hospice programs may combine several
organizational structures. For example, free-
standing hoepices may provide services in
home care programs, operate a small
inpatient facility, and have some affiliation
with a hospital.

The vast majority of patients served by
us. hoa_FLo:l are suffering from terminal
cancer. GAO reports that most are
between 60 and 70 years old, and almost all
die within a few months of admission to a

hospice program.

Range of Services

The precise combination of hospice
services delivered to individual patients and
their families varies depending on the
nature of the patient’s illness and the needs
of the family.

Health services provided by a hospice may
include home health care, including skilled
nursing; physician services; psychiatric
consultation; control of pain and other
symptoms; physical, speech, and occups-
tional therapy; and inpatient care in a
hospital or free-standing ice.

Su ve services include day care
for patient, r services, meal
preparation at home, transportation to and

130,127

New Developments

from treatment centers, respite care (to give
family members time off from caring for the
patient), education about death, emotional
counseling, spiritual support, and bereave-
ment counseling after the patient has died.

To provide these services, hospices rely on
a team of paid and volunteer health and
support service workers who are available to
both the patient and the family. The team is
usually directed by a physician, and includes
one or more nurses; it may also include a
social worker, psychologist, physical
therapist, nutritionist, member of the
clergy, and professionals from other back-
rounds. Volunteers may include trained

ealth professionals and providers of
supportive services.

Most hospices believe that helping
patients live their last days as fully as
possible requires control of pain and other
symptoms. Therefore, the hospice team
assesses the patient’'s level of pain and
provides medication to maintain the patient
in an alert but pain-free condition until
death. In most cases, the medication is
administered regardless of the potential for
addiction,

Major Issues

The hospice movement in the United
States is relatively new—small, innovative
and still cvolw. U.S. experience with
hospices has raised a number of significant
issues, which are complicated by the wide
variety of hospice programs and organiza-
tions. These issues include:

@ lity of care. What is the proper role
of Federal, State and local governments in
making sure that hospices provide a reason-
ably high level of care? How should hospices
be regulated and licensed?

® Costs. Hospice services are labor-
intensive, but they generally do not require
expensive machinery and life-prolonging
drugs. How do the costs of ice care
compare with the costs of standard medical
care for terminally ill patients? What is the
impact of hospice services on current efforts
to control health care costs?

@ Utilization rates. How many patients
will choose to use hospice services?
Utilization rates may be affected by such
factors as different cultural attitudes toward
death, the attitude of an attending
r‘l:ylic'nn. a patient’s willingness to admit

or she is dying, and cost consideration.

® Reimbursement policies. Private

insurance companies mnlﬂ do not pay
for some hospice services. Under certain
©1980, Commerce Clearing Houss, Inc.
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conditions, Medicare pays for some hospice
services, such as inpatient hospital care, care
in a skilled nursing facility, or home health
services. Current legislation and regulations,
however, make many hospice services
ineligible for reimbursement. For example,
by law, Medicare cannot pay for home
health care unless the patient is completely
confined to the home. It does not pay for
custodial care or services unleas they are
medically necessary, or for d il they are
administered in a home health care
program. Reimbursement for some
supportive services may be available under
the Medicaid program in some States, and
under Title Xi of the Social Security Act,
commonly known as the Social Services
program. Should the Federal government
reimburse patients for the costs of some or
all hospice services? How would the avail-
ability of Federal reimbursement affect
these services now provided on a voluntary
basis? What is the potential cost of such a
change in reimbursement policy?

® Training. Many health, social service,
psychological and religious workers need
special training in working with dying
patients and their families. What role
should the government play in the traini
of hospice workers, both professional a
volunteer”

® Integration. How should hospice care
be incorporated into existing health care
delivery systems? Do we need a separate
class of health care providers called
hospices? Should the existing system be
changed to provide hospice care?

Federal Involvement in Hospice

Because the hospice movement is so new,
the Federal government has been concerned
about imposing overly restrictve regulations
that could stifle innovation and
unnecessarily lim‘}t‘“ tl:;k ef{mivun- of
hospice programs. isk of inappropriate
regulation is increased by the lack I;?hlrtl
data on vital aspects of hospice programs,
including costs and utilization rates.

At the same time, however, the ice
movement is growing rapidly and is
beginning to serve a significant number of
ctilntl with terminal illnesses. Precisely

they are dying, hospice patients are
uniquely wlnonbru to exploitation, fraud
and i te care. Government therefore

has a clear responsibility to help ensure a
high quality of care for hospice patients.

To date, the Federal government's
attitude to ices has been cautious and
investigatory. Federal activities have been

Medicare and Medicald Guide
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aimed at developing a body of informatin
that will help shape future Federal involve-
ment in hospice movement. HEW has
taken the lead in these activities, although
other agencies have also become involved.

Although there is no funding available to
support the plmnin‘!l or operation of new
hospice programs, HEW is supporting a
number of research and demonstration
projects related to hospices. Ongoing
research activities are being coordinated out
of seven HEW program areas:

® The National Cancer Institute is
funding three 3-year demonstration projects
to field-test several aspects of the hospice
care concept. Each project is a free-standing
hospice that operates a relatively large
home care program and a small inpatient
facility. Between 1974 and 1977, NCI also
funded a 3-year demonstration of a home
health care hospice program.

® The Health Care Financing
Administration has selected 26 hospice
programs as demonstration projects. The 2-
year demonstration projects will waive
certain restrictions that have limited
Medicaid and Medicare reimbursement for
hospice services. Organizations selected for
this demonstration range [rom visiting
nurses associations to free-standing hospices,
hospitals, home health care associations and
university medical schools. The results of
the demonstration projects will be used to
compare the quality of services under
hospices rmgums to those provided in
traditional settings; evaluate the cost and
utilization of hospice services and assess
their impact on the overall costs of
Medicare and Medicaid; and suggest
alternative reimbursement methods.

® The Administration on Aging is
funding five research projects to develop
information on how hospice services fit into
traditional systems of care for the aging.
The research projects cover a broad uT of
subjects, including: the kind of buildings
necessary for hospice services; demonstra-
tion of hospice programs; and a comparison
of different ways of organizing hospice
programs and the impact of differences in
organization on the quality and cost of
hospice care.

@ The Administration for Public Services
in the Office of Human Dwtl:rer‘r‘qm
Services is conducting a survey to identily
esdbospodke- ool o
hospice programs, as
counseling services. Among other things, the
survey will attempt to identify hospice
services that may be eligible for reimburse-
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ml under Title XX of the Social Security

. ® The Health Resources Administration
is funding two projects concerned with
training for hospice workers. One examines
the way in which members of hoepice teams
learn to work with each other in providing
humanistic care to patients and their
families. The project will develop a training
program for hospice team members.
second project focuses on the role nurses
play in hospice care; it will develop,
implement and evaluate a curriculum to
prepare nurses for delivery of hospice
services.

® The National Institute of Mental
Health has funded three projects focusing
on psychological training for hospice
workers and counseling for the terminally
ill. Two of the projects will develop training
materials for hospice workers.

® The Nationa! Institute on Aging
operates a g:nt-sup rted research program
to assess the social and health impact of
bereavement on older people, particularly
widows. NIA is currently funding three
studies in this area.

™ W
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Other Federal involvement in the hospice
movement includes:

® The Veterans Administration is
establishing a 15-bed | ice-like program
in a veterans’ hospital in Los Angeles.

® ACTION, the Federal volunteer
program, is supplying a small number of
volunteers for a few hospice programa.

e In May 1979, the Interagency
Committee on New Therapies for Pain and
Discomfort issued its final nrort on all
aspects of pain and pain control. One of its
three subcommittees focused on public
health issues related to terminal illness.

Future government policy mnurnini_
hospices will be shaped by the results o
these and other research projects.

For more information about hospices,
contact:

The National Hospice Organization
301 Tower Suite 508

301 Maple Avenue West

Vienna, Virginia 22108





