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STATEMENT OF NEED AND 
REASONABLENESS 

The construction of large electric generating facilities and 
large high voltage transmission lines requires a certif~cate of 
need, according to Minn .. Stat . Section 216B.243 ( 1986 ) . Amended 
rules governing certificate of need applications for new large 
electric generating facilities and large high voltage 
transmission lines were adopted by the Minnesota Energy Agency 
(MEA) in 1978 and again in 1979. Those amended rules replaced 
r ules which were adopted by the MEA when the Certificate of Need 
Program began in 1975. The existing rules, Minn. Rules, parts 
4220.0100 to 4220.4100, provide a list of informational 
requirements for certificate of need applications, certain 
specialized procedures for the need process, and a list of 
criteria according to which the applications are judged. 

In 1983, the Legislature transferred administrative 
responsibility for the Certificat e of Need Program to the 
Minnesota Public Utilities Commission (Commission) . Laws of 
1983, Chapter 289, Section 46. In accordance with Minn. Stat. 
Section 15 . 039, subd . 3 (1986) , the amended rules adopted by t he 
MEA must be used and enforced by the Commission until amended or 
r epealed by the Commission. 

The rules are being proposed for amendment at this time for two 
major reasons. First, the transfer of the certificate of need 
process to the Commission has caused certain terms and phrases 
11 sed in t he .ru les to be either meaningless or conf using . Second , 
several yearb of experience with the nee d process and the 
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e xisting rules have indicated that c e1·t.ain amendments wou ld be i n 
the public i nterest . 

In preparation for this rulernaking proceeding , the Commission 
caused to be published in the State Register at 10 S.R. 234 9 
(May 26, 1986) a notice seeking outside opinion. Cornrnis~Lon 
staff received several phone calls r egarding t.hat notice. 
However, the Commission rece ived no wr itten commen t s i n response 
to that notice, nor any oral suggestions for speci f ic language 
changes. 

~ After preparing a first draft of proposed changes, the Commission 
caused to be published in the State Register at 12 S.R. 369 
(August 31, 1987) a second notice seeking outside opinion. I n 
response to that notice, the Commission received written comments 
from Otter Tail Power Company, Minnesota Power, and the Minnesota 
Environmental Quality Board (MEQB). In drafting the proposed 
amendments, the Commission carefully considered those written 
comments . The Commission also considered comments made about the 
rules over the several years they have been in effect. In 
addition, Commission staff discussed certain possible language 
c hanges with persons from the Department of Public Service, the 
State Planning Agency, Otter Tail Power Company, and Northern 
States Power Company. However, the proposed amendments were 
drafted by the Commission and its staff, based upon all of the 
experiences discussed above. 

II . STATEMENT OF COMMISSION'S STATUTORY AUTHORITY 
' 

The Commission ' s authority to amend the subject rules is found in 
Minn. Stat. Section 14.06 ( 1986), which authorizes the Commission 
to adopt rules setting forth the procedures which affect the 
public; Minn. Stat. Section 216A.05 (1986), which authorizes the 
Commission to prescribe rules with respect to the control and 
conduct of the businesses coming within its jurisdiction; Minn. 
Stat. Section 216B . 08 (1986), which authorizes the Commission to 
make rules in furtherance of its regulatory duties; and Minn. 
Stat. Section 216B . 243 (1986), which requires the Commission t o 
adopt procedures and criteria regarding the cert i f icate o f need 
process . Under these statutes, the Commission has the necessary 
statutory authority to adopt the proposed amended rules. 

III . STATEMENT OF NEED 

As indicated ear lie•(' , cnrtf.l .in amrmdment.s are neede d !::> j t11ply to 
recogni ze the trans fer of ~he certificate of need process to Lhe 
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Commission . For example, t he existing rules still contain t L . 
t.•~n us, "director" and "M .i. t' nesot.a Energy Agency. " 'T'hose terms 
need to be replaced by the current.ly accurate term, "Commission." 

A second major consideration necessitating certain rule changes 
relate to the environmental review process administered by the 
MEQB under Minn. Rules , parts 4410 . 0200 to 4410.7800 . Parts 
4410. 7000 to 4410. 7800 provide that the Commiss i on shall prep,:re 
an environmental report in conjunction with the processing of a 
certificate of need application for a l arge electric generating 
facility (LEGF) or a large high voltage transmission line 
(LHVTL). In 1986, the MEQB amended those rules to permit an 
alternative review process for LHVTLs under certain 
circumstances. Specifically, part 4410.7500 provides that 
alternative review shall be approved by the MEQB if the 
Commission demonstrates that the alternative review would meet 
certain conditions. The conditions are that the alternative 
review process must satisfy the content requirement of part 
4410 . 7500, subp. 3, be included in the certificate of need 
hearing record , and be reviewed in accordance with part 
4410 . 7100, subps. 5 to 12. The most efficient form of 
environmental review would be submission of the required data in 
the certificate of need application and evaluation of the data 
during the processing of that application. Before the Commission 
can request alternative review under part 44 10.7500 , it needs to 
ma·ke relatively minor changes and additions to its existing 
rules. 

Certain other changes in the rules are needed to define terms 
used in the rules which currently are undefined, to clarify the 
circumstances under which the need for a previously-certified 
facility must be reevaluated, to bring terminology and procedures 
of the need process into conformance with the other processes 
administered by the Commission, and to add data requirements in 
t echnical areas where applications have been deficient in past 
certificate of need cases. 

Finally, certain minor language changes have been made by the 
Reviser of Statutes in accordance with the procedures and 
conventions of that office. No further mention wi ll be made of 
those changes . 

IV . STATEMENT OF REASONABLENESS 

The overall approach taken by the Commission to addres s the rn1eds 
identified earlier is to propose only those amendments which 
c-1·,hari<:e r(-lguJ e:iory 1. ·ffi c.ic-ncy o;.· wh.ich h e.1 1) el i mi1,"'.te 
· :• i c Hndnn. : ;: n :i.i.11<J R l.1P.t wc::.!n r,·,.ocPi~, pa:rti c i pan t ::;, : n past 
, 1.! J. ti.f, cate of need ca5es, delays uslially havE: been the result of 
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a l ack o f s ufficient info rmation a t t l1e beginning o f t l1e process. 
On several occasions, this has led t o extensive discovery, 
l engthy cross-examination, or both. 'I'he Commission o bv ious J _y 
cannot eliminate the need for discovery and cro~s - examination. 
However, it is reasonable for the Commission to propose 
amendments to the existing ruJ.es i n ar e as where they are 
confusing or have led to difficu l ties in past cases . 

The reasonableness of each proposed amendment is discussed below. 

PART 4220.0100 DEFINITIONS . 

Part 4220.0100, subp. 4. Agency. 

The Commission proposes to delete the definition of the term 
"Agency." Deletion of this definition is reasonable because 
the transfer of the Certificate of Need Program to the 
Commission has rendered use of the term confusing and 
unnecessary. 

Part 4220.0100, subp. 7. Annual ·system demand. 

The Commission proposes to change the May 1- April 30 period 
for determining annual system demand to a flexible 12-month 
period ending with any given month. Amendme~t of this 
definition would help to eliminate confusion with respect to 
data for wlnter-peaking utilities. The confusion arises 
because the existing definition varies from the definition 
used by the Mid- Continent Area Power Pool (MAPP), of which 
all of the larger utilities in Minnesota are members. The 
amendment is reasonable because it is in accord with the 
MAPP definition familiar to Minnesota utilities and would 
not result in any loss of information. 

Part 4220.0100, subp. 8. Director. 

The Commission proposes to delete the definition of the term 
"director" " Deletion of this definition is reasonable 
because t he transfer of the Certificate of Need Program and 
reorganization of state agencies by the Legislature has made 
use of the term confusing and unnecessary. 

Part 4220.0100, subp . Ba. Capacity factor . 

The Commission proposes to add a definition of the term 
"capacity factor." The proponed definition is needed 
because the term is used without df~fjnition in p a rt 
4220.25 00, item A, subitem (2). The definition is 
reasol)ab.l e because it is c onsist(:r,t with standa r.d u sf: of the 
t1:rm i t h.i.n t .he electric utility industry and r e gulat o ry 
,. o rrur I ni ty. 
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Part__ 4220. 0100 , subp . _ _ e_b. Commission. 

The Commi ssion proposes t o add a definition of the term 
"commission." The proposed definition is reasonable because 
it will help avoid needless repetition of the Commission's 
full name. 

Part 4220.0100..,_ _s ubp. Be._ .... ConsJ:. ;i,; l.H _: t.ion_~ .. 

The Commission proposes to add a definition of the term 
"construction." The proposed definition is needed because 
i t is used in the rules without definition . 1t i s 
1.~easonable because it is virtually the same a.s that used in 
the Minnesota Energy Act by the Legislature when the 
Certificate of Need Program was created in 1974 . Minn. 
Stat. Section 116J.06, subd. 7 (1986) . Reproduction of the 
full definition in the rules is reasonable because the 
statutory definition was not transferred to the Commission's 
enabling statute when the need process was transferred. 

Part 4220.0100, subp. 12. LEGF; large electric generating 
facility. 

The Commission proposes to replace the existing definition 
of LEGF with a cross-reference to the statutory definition 
set forth in Minn. Stat. Section 216B . 2421, subd. 2(a) 
(1986). Several years ago, the Legislature amended the 
statutory definition as given i n Minn. Stat. Section 
216B.2421, subd. 2(a), thereby making the current definition 
in the rules inaccurate. The amendment is reasonable 
because it makes direct reference to the statutory 
definition without repeating it. 

Part 4220.0100, subp . 13. LHVTL; large high vol tage 
transmission line. 

The proposed amendment is reasonable because it makes direct 
reference to the statutory definition in Minn. Stat. Section 
216B.2421, subd. 2(b) (1986) without r e peating it. Under 
the current statutory definition, the existing and amended 
definitions of the term are synonymous . 

Part 4220.0100, subo. 18a. Nominal generatincr capability . 

The Commission proposes to add a definition of the term 
"nominal generating capability . " A size threshold for need 
jurisdiction is included in Minn. Stat. Section 216B.2421, 
subd. 2(a) (1986). As a result, there needs to be some 
objective measure of the power capabil ity of a proposed LEGF 
availab l e for c omparison with the size threshold. The 
proposed defi 11 i tion provides such a measure. This 
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- • pa rt i cul a r measure i s r e asonable because i t is direct l y 
a nalogous t o tha t in common use in the e l r-~ct-ric uti.l ity 
i ndust ry as a .r.at :i.n.g of the powe :c c: a pa.b .i .l , t y of an ex i stin~: 
generating facility . A time period i s important in the 
definition because power must be capable of being sustained 
over a period of time to be usable to the appli c ant. It is 
appropriate to specify a measure which eliminates in-plant 
use, because a power plant is constructed to satisfy 
customer demands off the plant site. 

PART 4220.0200 PURPOSE OF RULES . 

The Commission proposes to amend this rule to delete the second 
sentence, which now states: "In accordance with Minnesota 
Statutes, section 216B.243, subdivision 2, no LEGF or LHVTL shall 
be sited or constructed in Minnesota without the issuance of a 
certificate of need by the director pursuant to Minnesota 
Statutes, sections 116J .05 to 116J.30 and consistent with the 
criteria for assessment of need ." It i s necessary and reasonable 
to change this rule because it is inaccurate in view of the 
t~ansfer of the need process. It is reasonable to delete the 
second sentence, as proposed, because the intent of the sentence 
is already contained in Minn. Stat. Section 216B . 24 3, subd. 2. 

PART 4220.0300 SCOPE. 

Part 4220.0300, subp. 1. Purpose. 

The Commission proposes to renumber the existing language as 
subp . 1 and t o add two sentences at the end of subp. 1 to . 
read as follows: "The nominal generati ng capability of an 
LEGF is considered its size. If the nominal generating 
capability of an LEGF varies by season, the higher of the 
t wo seasonal figures is considered its size." The added 
language of the first sentence is reasonable because it ties 
the definition of "nominal generating capability" to the 
statutory size threshold for an LEGF . The added language of 
the second sentence is reasona b le because it clarifies which 
of the seasonal nwnbers to use if the nwnbers are different. 
Seasonal variati ons can arise due to t emperature variation$ 
and poss i bJ y- other factors . Use o f the higher. number is 
reasonable for determining need jurisdiction because the 
current definiti on of LEGF in part 4220.0100, subp. 12 uses 
the language "designed for or capable of operation at. " The 
Commission is aware of no reason to adopt a less restrictive 
interpretation of the statutor y t hr eshold tha n that which 
has been in effect in the current rules. 
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Part _A220.0300 , subp. __ 2. Exemption. 

The Commission proposes to add a new subp. 2 to read as 
follows: "Exemption. Notwithstanding subpart 1, a 
certificate of need is not required for i'J facility exempted 
by Minnesota Statutes, section 216B.243, subdivision 8." 
The proposed addition is reasonable because it specifically 
indicates that certain statutory exemptions override the 
provisions of subp. 1. Those exceptions were last reviewed 
and changed by the Legislature in Lnws of 1985, Chapter 304, 
Section 1 . 

PART 4220 . 1100 PURPOSE OF CRITERIA. 

The Commission proposes to amend part 4220 .1100 to change the 
word "director" to "commission" and to change "116J.05 to 
116J.30" to "216B . 2421, subd. 2 and 216B.243." The proposed 
amendments are reasonable because they correct misleading 
references in the rules created by the transfer of the need 
process. 

PART 4220.1200 CONSIDERATION OF ALTERNATIVES. 

The Commission proposes to ·amend part 4220.i200 to change 
"director" to "commission . " The proposed amendment is reasonable 
because it is in accord with changes caused by the transfer of 
the need process. 

PART 4220.1300 CRITERIA. 

Part 4220 .1300, item B establishes as one of the criteria for a 
certificate of need that "a more reasonable and prudent 
alter native to the proposed facility has not been demonstrated by 
a preponderance of the evidence on the record by parties or 
persons other than the applicant." The Commission proposes to 
amend part 4220 . 1300 by deleting from item B the phrase "by 
parties or persons other than the applicant . " The proposed 
amendment is reasonable because i t removes any possible argument 
that the rule i mproperly shifts the burden of proof away from the 
applicant. While i t stands to reason that an applicant will not 
undercut its own propos~l by showing there is a "more reasonable 
and prudent alternative" available, a few individuals and groups 
have argued in the past that the existing rnles improperly shifts 
the burden of proof . Elimination of the ph:ca se in question would 
remove that concern without adversely affecting the rule. 
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PART 422Q.2100 APPLICATION _ _ PROC_f;_[)J]RES AND TIM.Jr,{£;_._ 

Part 4220.2100, s ubp. 1. Form and manner . 

The Commission proposes to amend s ubp. 1 by changing "the 
director" to "this chapter." The proposed amendment is 
reasonable because it J:eplacE1s a term (i.e., "the d.irector") 
which was rendered meaningless by legislative changes 
affecting the process. 

Part 4220.2100, subp. 2 . Copie~i title, table of contents. 

The first two sentences of subp. 2 require the filing of 50 
bound copies and one unbound copy of the application and 
allow the director to require additional bound copies, up to 
100 total bound copies. The Commission proposes to replace 
these two sentences with the following: "The original and 
13 copies of the application must be filed with the 
commission. The applicant shall provide copies of the 
application to other state agencies with regulatory 
responsibilities in connectJ.on with the proposed facility 
and to other interested persons who request copies. The 
applicant shall maintain a distribution list of such 
copies. " This proposed procedure for distributin_g_ 
applications is consistent with that used by the Commission 
for· rate cases and other filings . It contrasts with the 
procedure in the current rules, which requires the applicant 
to deliver up to 100 copies to the decision- maker for 
transmittal to other state agencies and other interested 
parties. The current procedure often has led to waste, 
because many copies wind up undelivered in the decision­
maker's office. The proposed procedure is reasonable 
because it removes the Commission as an intermediary in the 
distribution process, which should help applicants to 
control their reproduction costs. The proposed procedure 
also should be less confusing to utility personnel, who will 
no longer be required to use different procedures for need 
cases and rate cases. It is reasonable to require 
applicants to keep distribution lists, because such lists 
will be needed to distribute copies of corrections to pages 
of the application. Such corrections were prepared and 
dist:ributed by several past applicants. 

Part 4220.2100, subd . 3. Changes to application. 

The Commission proposes to amend suhp . by c hanqing 
"hearing examiner" to "administrative lcJw judge" and 
"director" to "commission." The name changes are reasonable 
bP.cai;~,c t hey ,i:i::e consist.ant w.i. t.h choiHJeS wL ic h have hc(~n 
uia.d e by ,· :;o Ler.,i.sl atu r.1 · sinr .-. iJ1e 1: ,i.l er-. were adopte: · 'T'h<: 
Commission also propu::-cs to ,:,dd an additional senteric~'= i <:.J 
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the end of s ubp. 3, as follows: "The applicant shall :,end 
to persons receiving c opies o f the appl ication a like number 
of copies of changed or corrected pages." The proposed 
addition is reasonable becaus e persons who receive copies of 
the applications should also receive copies of any necessary 
corrections. The propos€~d requ.irE.'ment t o d istribute 
corrections is not burdensome to aJ->plicants and is necessary 
to allow the public to participate meaningfully in the need 
process. 

Part 4220.2100, subp. 4. Cover letter. 

Subp. 4 requires the cover letter accompanying an 
application to specify the type of facility for which a 
certificate of need is sought and the number of copies of 
the application filed. The Commission proposes to eliminate 
the requirement to state the number of copies of the 
application filed. The proposed amendment is reasonable 
because it eliminates an unnecessary requirement. Under the 
proposed change to subp. 2, the number of applications 
submitted will be fixed and does not have to be indicated in 
response to this section. 

Part 4220.2100, subp. s. Public hearing. 

The Commission proposes to delete subp. 5, which cross­
references other rules concerning procedures for · a contested 
case hearing on a certificate of need application. The 
proposed deletion is reasonable because the existing rule is 
unnecessary. It provides no procedural guidance missing 
from other applicable rules and statutes. In addition, the 
existing rule uses outmoded terms. 

Part 4220.2100 , subp. 6. Timely decision. 

The Commission proposes to delete subp. 6, which requires a 
decision no later than six months from receipt of the 
application. The proposed deletion is reasonable because 
the existing language merely is repetitive of provisions 0£ 
Minn. Stat. Section 216B.243, subd. 5 (1986). 

Part 4220.2100~ubp. 7. Complete applications~ 

The Commission proposes to amend subp. 7 by changing 
"director" to "commission." The name change for the 
decision-maker is reasonable because it is consistent with 
legislative intent in the transf~r of the need process. The 
Corro.11iHsion also propose$ to leng1-l10n i• he period for 
reviewing applications for completeness from "15 days" to 
"30 rlays . " This change is TPasonable because review of an 
appl j cation for. completenes s is an j_mport.rmt step which 
should be drin& ·, .i. th care. As indici,.ted ear lier, delays in 
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t he processing o f need c ases have arisen because info~1ation 
was unavailab l e early in the hearing prnces~. Allowiny 30 
days for revi8w will provide lime for intereste(i parties to 
comment on the compl e tenes s of the application. Thi s in 
turn will ensure that the completeness review is fair, open 
and thorough. This process could help i dentify possible 
areas of informational inadequacy at the earliest possible 
time. Allowing comments on thB adequacy of fi1 :i i',gs is 
consistent with the pr ocedure used by the Commission in its 
other pr oces ses, a pr ocedure which has wor ked well . 

The Commission also proposes to revise t he final sent enc e of 
this subpart to read: "If the revised appli.cation j s 
substantially complete, the date of its submission is 
considered the appl ication date . " The proposed revision to 
the final sentence is reasonable because it conveys the same 
meaning without repeating the statutory deadline. 

Part 4220.2100 , subp. 8. Exemptions. 

The Commission proposes to amend subp. 8 by changing 
"director" to "commission." The proposed change is 
reasonable because it is consistent with the transfer of the 
need process. The Commission also proposes to change 1 ) the 
time for filing a request for exemption from 20 days prior 
to the submission of an appliGation to 45 days prior to 
submission of an application and 2 ) the time for responding 
to such a request from 15 days to 30 days . The two time­
length changes are reasonable because review of such 
requests by the Commission is an important and t i me­
consuming procedure. The longer process should not lead to 
any delays, because initiation of the procedure is within 
the control of the applicant . Because application 
preparation takes several months, an applicant reasonably 
can be expected to make any exemption requests at least 45 
days in advance of the planned application date. The longer 
review period will allow the Commission to receive comments 
on the request from interested parties. 

£ ART 4220. 2200 FILING FEES AND PAYMENT SCHEDUL.~ 

Part 4220.2200 , subp. 2. Payn~nt schedu]-_s!-=-

The second sentence of subp. 2 provides: "The applicant 
shall be notified prior to the time its application is acted 
upon by the director of any additional f ees, which fees 
shall be paid within 30 days of noti fication." The 
Commission proposes to replace this language with the 
.f ollowing : "The applic ant must be HOt.i fied o f and billed 
£or costs not covered by the fee described in subpart 1 . 
The additional fees must be paid within 30 days of 
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not i fication." Removal o f the ter m "di rector " i s co nsiste nt 
with the Legislature ' s decision to tr~nsfer th~ Ce1tif i cate 
of Need Program to the Commission. Remova.l o f t he ti me:: 
reference (i.e., "prior to the time the application is acted 
upon") would permit recovery of costs associated with 
administrative appeals, judicial appeals, and enforcement 
activities. In the past, failure to collect for these 
activities has contributed to a revenuP deficit for the 
Certificate of Need Program, which h;:.s bnd to be covered by 
other funds. The proposed amendment also would allow the 
Commission to bill for actual costs associated with 
preparing the final order . Under the current rule, .it has 
been necessary to estimate certain costs in order to i s s ue a 
final bill prior to release of the order. The proposed 
language would provide for a billing before the order is 
released and at least one later billing to cover subsequent 
costs. Therefore, the proposed amendment is reasonable in 
that it would promote accuracy, administrative efficiency, 
and complete collection of program costs . 

Part 4220.2200 , subp. 3. Payment required. 

Subp. 3 provides: "No certificate of need shall be issued 
until all fees are paid in full." The Commission proposes 
to replace ~his language with the ~ollowing : _"The 
commission shall not issue its decision on the application 
until the outstanding set fee payments and additional 
billings under subparts 1 and 2 are paid by the applicant." 
The proposed change is reasonable because it recognizes that 
in some cases a certificate of need will not be granted to 
the applicant. In addition, it allows recovery of all known 
costs up to the time of the· decision, while recognizing that 
certain subsequent costs would have to be recovered by a 
later billing. Theoretically, collection of processing fees 
is more difficult after a certificate of need decision is 
issued . However, the Commission has had little trouble 
collecting from utilities to recover costs of other 
programs, implying that the risk of noncollection is 
minimal. 

PARTS 4220.2300, CONTENTS OF APPLICATION. 

Part 4220.2300, subp. 3. Joint ownership and multiparty ­
~ 

The existing rule requires certain additional information if 
a facility is "designed to meet the long-term needs (in 
excess of 50 megawatts) of a particul ar uti lit y that i s not 
l o be an owner." The Commission }.I', r•poses to change "50" tc., 
"80. " The proposed change t o "80" rnegawatts is reaf.o nable 
because it is consistent with the new size threshold for 
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j urisdic tion over an LEGF . It does not make s e ns e t o place 
more stringent requirements on a non-owner than on an owner, 
as the rules would do if this c hange is not made . The 
Commission also proposes t o c hange both ref e r ences to "par t s 
4220.2400 and 4220.2700 to 4220 .3000" to "t his chapter. " 
This change is reasonable because j t recognizes that 
responses to parts 4220.2500 and 4220.2600 could vary by 
utility. Finally, the Ccimmisrdori proposes to add the 
following additional sentence to suLp . 3: "Joint applicants 
may use a common submission to satisfy the requirements of 
any part for which the appropriate response does not vary by 
utility." This addition is reasonable because it promotes 
efficiency and flexibility. 

PART 4220.2350 ENVIRONMENTAL REPORT. 

Part 4220.2350, subo. 1. Draft r eport. 

Proposed subp. 1 provides that if the application is for an 
LHVTL, the information submitted in accordance with parts 
4220 . 2400, 4220.260'0, and 4220.2900 to 4220.3400 must be 
designated by the applicant as its "draft environmental 
report" and shall be distributed in accordance with Minn. 
Rules, part 4410.7100, subp. 5. Proposed subp. 1 is 
reasonable because it designates clearly the information 
which must be included to cover the draft environmental 
report content requirements described in Minn. Rules, part 
4410.7500, subp. 3. The proposed requirement for 
distribution of the draft environmental report in accordance 
with Minn. Rules, part 4410.7100, subp. 5 is reasonable 
because it is a requirement for alternative environmental 
review as provided for by Minn. Rules, part 441 0 .7500, subp. 
4, item C. 

Part 4220.2350, subp . 2. Written r esponses. 

Proposed subp. 2 requires the applicant to submit written 
responses to all substantive comments entered into the 
record and requires the responses to become part of the 
record of the proceeding. This proposed addition is 
reasonable because it is in accord with the requirement f or 
r esponses to substantive comments, as given in Minn. Rule s, 
part 4410.7100, subp . 7. I t is logical that the preparer of 
the draft report should respond to meaningful comments . The 
Commission itself should not issue such responses, because 
the hearing process will be in the hands of t he 
administrative law judge at this point in t he process. 
Commenting on a por t ion of the record while the case i s i n 
progress is awkward for the decis i on-ma ker in the ueed 
process . 
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Part .~220 . 2350 _, -~-ubJ2 .. ';... ... J..:___fi nal r eport. 

Proposed subp . 3 provides t J,a t t he "final envir onment.al 
report " consists of the draft environmental report, writteIL 
comments, and the applicant ' s responses to comments, and 
that the final report shall be distributed Jn accordance 
with Minn. Rules, part 4410.7100, subp. 5. 1'h.is propos ed 
addition is reasonable because .i. t f,rovides t o.r the efficient 
assembly and distribution of a f i.na.J report, ;..!1 acc ordance 
with Minn . Rules, .. part 4410. 7100 , s ubps. 5, 8 and 10. 
Inclusion of the responses ensures that the public will be 
able to review responses to the concerns raised about the 
proposed facility and practicable alternatives. 

Part 4220.2350, subp . 4. Notice of final report. 

Proposed subp. 4 provides that, upon completing t he final 
environmental report, the applicant shall cause to be 
published in t~e EQB Monitor a notice indicating such 
completion. This proposed rule is reasonable because 
members of the public not actively involved in the hearing 
process have a right to know that this important report i s 
complete and available for review. Furthermore, such notice 
is required by Minn. Rule, part 4410 . 7100, subp . 10. 

Part 4220.2350, subp. 5 . Supplements. 

Proposed subp. 5 requires the applicant to prepare a 
supplement to the final environmental report if the tests 
described in Minn. Rules, part 4410 .3000, subps. 1 and 2 are 
met and a certificate of need proceeding on t he proposed 
facility is pending . This proposed rule is reasonable 
because any proposed changes in a project requiring 
additional need review should be analyzed for environmental 
implications. This rule is in accord with Minn. Rules, part 
4410.7100, subp . 12. 

PART 4220 . 2400 NEED SUMMARY AND ADDITIONAL CONSIDERATIONS . 

Part 4220.2400, subo. 1. Need summary. 

The Commission propose s to change "director" to 
"commission" . The proposed change is reasonable because it 
is in accord with t he transfer of the need proc ess t o the 
Commission by t he Legislature. 
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P~RT 4220.~500 DESCBIPTION OF PRQ_POSEIL;LEGF ,?\ND ALTERNA';J;'J.VES.~. 

I tem A, subitem (1) of part 4220.2500 requires an application for 
a proposed LEGF to include "a description of the generating 
capacity of the facility, which incl udes a discussion of the 
effect of the economies of scale on the facility type and 
timing ." The Commission proposes to c hange this language to read 
as follows: "the nominal generating capability of the facility, 
as well as a discussion of the effect of the economies of scale 
on the facility size and timing." The proposed change is 
reasonable because it more specifically requires the applicant to 
indicate the size of the proposed facility. The size of the 
facility is needed to determine whether the Commission has 
jurisdiction over the facility. The size also is needed to 
calculate the fee in accordance with Minn. Rules, part 4220.2200 
and to calculate the portions of the applicant's generation 
requirements which would be satisfied by the facility. 

The Commission proposes to add a new subitem (4) after existing 
subitem (3) of item C to require a discussion, for the proposed 
facility and for each alternative, of "its fuel costs in current 
dollars per kilowatt-hour." This proposed addition to item C is 
reasonable because the fuel cost is extremely important in 
determining the total cost of electricity from a particular 
alternative . While the requested information can be inferred _ 
from responses to the existing rules, it is reasonable that such 
information should be provided explicitly . In the past, members 
of the public have stressed the importance of having such data in 
the application. Providing the fuel cost data will not be 
burdensome to an applicant, because the data logically is a 
necessary input into the decision to apply for a particular type 
of generating facility . 

The Commission proposes to add a new subitem (7) of item C to 
require a discussion of "an estimate of its effect on rates 
system-wide and in Minnesota, assuming a test year beginning with 
the proposed in- service date . " This proposed addition is 
reasonable because the public is keenly interested in knowing ~he _ 
effect of utility proposals on the cost of a basic need (i . e., 
electricity) . The rate effect of a proposal cannot necessarily 
be calculated from the other required information because of the 
way rates are set by regulatory commissions . Addition of a 
generating plant to a utility's rate base causes a rate impact 
early in the life of a plant greater than would be implied by 
levelized costs. In addition, rate effects of a particular 
system addition are moderated by the exiRtence of other 
~ienerating units on the utility ' ;; sys1'em. Pro -.-·.id.i.ng .rate 
i nformat ion will not be burdensome t o applicants, because t hey 
1 ogj e:a l.l y should as f:.embJ.f~ such data before proc eeding '-··i th a 
pa 1:·; _; c ·· · ,r g(:r,.-~:r.c?- t .ion optj_on.. 
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The Coinrn.i ssion proposes t o amend the last s ubi tern 0f i tern c to 
ref l ect the necessary renumbnrfng of the other subi lr·ms and to 
add the following: "includi ng vro jected escalation rates for 
fuel costs and operating and maintenance costs, as well as 
projected capacity factors." This proposed change is reasonable 
because it clarifies the type of as sumpt ions for which 
information is expected. Such assumptions are necessary for the 
applicant to weigh the consi dered fl lter11at i ves, so providing this 
information will not be burdensome. 

£ART 4220. 2600 DESCRIPTION OF PROPOSED LHVTL AND ALTERNA'rJVES. 

'l'he Commission proposes to amend item B, subitem ( 1) to require a 
discussion of the availability of alternatives to the facility, 
including "new generation of various technologies, sizes, and 
fuel types." This proposed change is reasonable because it 
clarifies the type of generation information that is expected. 
Because generating facilities vary greatly, as do their costs and 
environmental effects, consideration of a single generation 
option is an insufficient response, unless generation simply 
cannot satisfy the alleged need for the proposed facility . Three 
of the main categories of differences between generating . 
facilities are technology, size, and fuel type, implying that 
such differences should be considered by an applicant in weighing 
alternatives. 

The Commission proposes to add a new subitem after existing 
subitem (4) of item C requiring, for the proposed facility and 
for each alternative, "an estimate of its effect on rates system­
wide and in Minnesota, assuming a test year beginning with the 
proposed in-service date." This proposed addition is reasonable 
because the public is keenly interested in knowing the effect of 
utility proposals on the cost of electricity. As indicated 
earlier, the rate effect cannot necessarily be calculated 
directly from the other information required by the rules, 
i ndicating the need for a separate requirement . 

'l'he Commission proposes to amend the last subitem in item C to 
reflect renumbering of the ct.her subitems. This is reasonable 
because it makes the rules internally consistent. 

PART 4220.2700 PEAK DEMAND AND ANNUAL ELECTRICAL CONSUMPTION 
FORECAST. 

Part 4220.2700, subp. 2. Content of forecast . 

Item E of s ubp. 2 requires submission of "the estimated 
ann\J ;• l revenue requirc!ment ner kilowatt.~ hour. " The 
Com,d.ssion p1 opc,··:o s •i. ( • amend item r: by adding "fcir the 
syst em in '--urrb, :: dollars." The proposed change in item E 
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is r e asonab l e because i t c larifies the requirement . I n t he 
past, there has been confusion whether the requirement 
applied to the proposed facility or the applicant ·~ system 
as a whole. 

Item F of subp. 2 requires s ubmission of "the applicant ' s 
system weekday load factor by month." The Commission 
proposes to amend i tern F by add ·i. ng "est.irnated aver,·1ge" and 
~in other words, for each mont h, ~he 1·~timated average of 
the individual load factors for each \·:eekday in the month." 
This proposed change is reasonable because it clarifies how 
the load factor is to be calculated . In the past, utilities 
have interpreted the requirement in at least two different 
ways . It is reasonable to allow esti mates of these load 
factors, because many calculations are necessary to provide 
an exact number. Such load factors are useful because they 
provide a rough indication of the potential for and 
desirability of load management and other load-leveling 
programs . 

Part 4220.2700 , subp. 3 . Forecast methodology. 

The Commission proposes to amend subitem G by deleting the 
words "to the agency" from the phrase "forecas~s submitted 
to the agency under chapter 4100 . " 'l'he proposed change is 
reasonable because the forecasts required by chapter 4100 no 
longer are submitted to the decision-maker in the need 
process. This was a secondary result of the transfer of the 
need process to the Commission . 

Part 4220.2700, subp. 4 . Data base f or forecasts . 

The Commission proposes to amend subp. 4 to change 
"director" to "commission" and "hearing examiner" to 
"administrative law judge." The proposed changes are 
reasonable because the new names are consistent with current 
terminology and statutes. 

Part 4220.2700, subp 5. Assumptions and special 
information . 

I tem D of subp . 5 requires submission of a discussion of the 
assumptions made regarding "the assumptions made in arriving 
at any data requested in subpart 2 t ha.t is not available 
historically or not generated by the applicant in preparing 
its own internal forecast." The Commission proposes to 
delete the words "the assumptions made i n arriving at." The 
proposed deletion in i t em Dis reasonable because it removes 
an uni nt ended repetition of "ass umptions " in the current 
rules. No change in meaning is intended. 
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Part____!l10-4100, ?uvp. 1. Authority of commission. 

The Commission proposes to amend subp. 1 to change all 
re·ferences of "director" to "commission." The proposed 
changes are reasonable because they reflect the transfer of 
the need process to the Commission . 

Part 4~20.4100, subp. 3a . PrQJ?.QSed_J;;lJs-11ges in size, type, 
and timing . 

The proposed content of this subpart is a reorgnnization of 
existing subps . 2 and 3. Some new language also is added. 
The Commission proposes to change the title to "Pr.oposed · 
changes in size; type and timing ." The proposed new ' title 
is reasonable because it reflects the content of the 
subpart. The lead-in to the items is reasonable because it 
requires changes proposed by an applicant to the certified 
size, type, or timing to conform to provisions of items A 
through H. This language introduces in general terms what 
is requi~ed by the items. 

Proposed item A essentially is contained in the first 
sentence of existing subp. 2, item B. The minor changes 
between the existing and proposed lc)_nguages are r.easonable 
because they reflect the transfer of the certificate of need 
process to the Commission. 

Proposed item Bis a modification of existing subp. 3, item 
A. It is reasonable to permit utilities some flexibility in 
facility size to allow for changing conditions. The 
Commission proposes that changes in size of a certified 
facility be allowed without recertification up to the lesser 
of 80 megawatts or 20 percent of the certified capacity of 
the facility. Eighty megawatts is the threshold size 
determined by the Legislature for need jurisdiction over 
most types of power plants . It is therefore logical that 
plant size increases greater that 80 megawatts should not be 
allowed without further review by the Commission. The 
Commission proposes to use 20 percent as the primary limit 
on size increases allowed without recertification. The 20 
percent threshold is commonly used iri other certificate of 
need rules to identify a change in existing plant capacity 
requiring review by the Commission . Under the proposed 
rule, the 20 percent limit would apply to all certified 
facilities up to 400 megawatts. For plants over 400 
megawatts, the limit would be 80 megawatts. 

Proposed item C is a new provision, which states: "A change 
in power pJ ant ownership smaller th,,n the lesser of 8 0 
wegawatts u:, 20 r,erc<;mt of the capacity approved in a 
certificat.8 of noed issued by the commission does not 
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require recertification." This proposerl i tem is reasonabl e 
because it is a logical extension or compani o n 0 f propos ed 
item B. A change in faci l ity owner sh i p achi eves muc h the 
same purpose as a change in fac lli t.y size - an adjustment t o 
changes in projected demand or capacity availability which 
become apparent subsequent to the completion of a 
certification proceeding. Because o f their similarity of 
purpose, both changes sh0uld }i,, lJ r.1 n.dh·d accor.ding to the 
same general procedure . 

Proposed item D is a paraph.t·c.-1:H:~ of the second sentence in 
existing subp. 2, item B. The new langua ge would extend the 
reporting requirement to changes of fac i lity size and o f 
ownership ~hares. Such a requirement is reasonable beca~se 
the Commission needs to know the status of certified 
facilities for a variety of reasons, such as approving 
depreciation schedules, considering a plant's effect on 
reasonableness of rates, and answering questions from the 
public. The requirement would not impose a burden on the 
applicant because it could be satisfied with a simple, short 
filing . 

Proposed item Eis virtually the same as existing subp . 3 , 
item B, subitem (1). It is reasonable to renumber this 
provision because it fits better into subp . 3a as 
restructured. 

Proposed item Fis a new provision, which states: "A design 
change required by another state agency in its permitting 
process for certified facilities is not subject to review by 
the Commission, unless the change contradicts t he basic type 
determination specified by the certificate of need. " Just 
as minor length changes resulting from the actions of 
another agency are not reviewable by the Commission, as 
provided by item E, other minor design changes should not be 
either. This provision is a reasonable precaution against 
overlapping jurisdiction and unnecessary delays in the 
construction of needed facilities . However, it is necessary 
and reasonable to limit such changes as indicated in the 
proposed rule, because implied changes in the basic type 
determina.tion could alter the bas is upon which the 
Commission issued the certificate of need . 

Proposed i tem G is virtually the same as existing subp . 3, 
item B, subitem (2). It is reasonabl8 to renumber this 
provision because it fits better into subp. 3a as 
restructured. 

Proposed item His a new provi sion which would c over a l l 
other situationr. not covered by i temf! A through G. The rule 
establishes a procedure in which the applicant informs the 
Commission of a desired change iu size, type, timing, or 
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owner s hi p . The applicant mus t provide a copy of i ts 
s ubmi s::lion to each intervenor in the certificate of need 
proceeding an the facility. Inte.rvenors then have 15 days 
to comment on the proposed change. The Commission has 45 
days from the date of the applicant's request to review the 
proposal and notify the applicant whether the change is 
acceptable without further r eview. The rule also provides 
that the Commj 8sion shall order fu i:·ther hearings .i.f the 
change, had it been known at the time of the need decision 
on the facility, could reasonably have resulted in a 
different decision. The addition is necessary to clarify 
the procedure used by the Commission to detennine whet.he:!r a 
proposed change requires recertificot . .ion of the propo~(~d 
f acility . Lack of such a procedure has proved troublesome 
in past certif~cation cases. The specified procedure would 
ensure that interested parties received notice of the 
proposed change, as well as an opportunity to comment on it. 
The time requirements specified in the rule ensure an 
orderly and timely consideration of the request. The 15-
day and 45-day deadlines strike a reasonable balance between 
providing sufficient time to consider the change and 
preventing unnecessary delay . Finally, the criterion 
specified in the ruie fo~ deciding whether recerL.ification 
is necessary is reasonable because it is directly tied to 
the previous .certification decision. Under the criter.i.on , 
new hearings would be ordered if and only if the proposed 
change could reasonably affect the certification decision. 
For the reasons given above, adoption of the proposed item 
would be reasonable and in the public interest. 

Part 4220.4100, subp. 4. Permissible fuel types. 

The Commission proposes deletion of this current rule, which 
states: "When a certificate of need is granted for the 
proposed facility , or modification thereof, the director 
shall state which fuel types are not permitted in supplying 
the additional generation capacity certified.~ 

This current rule was adopted in 1975 amid concern over the 
use of fuel oil and natural gas for base-load generation of 
e lectricity . Demand forecas ts hy ~1ectric utilities pointed 
to the construction of many new power plants by the turn of 
t.he century . 'l'hose high demands did not mat8riali ze, and 
only two large power plants have been constructed in 
Minnesota since 1975. The Commission doubts that the rule 
serves any useful function at the present time. While 
avoidance of generation using fuel oil and natural gas still 
makes sense from a public policy standpoint , the high cost 
of those fuels relative to other fuels likely makes 
rf' '.:ju J. a tn:ty z:est .r.ictions on t hE-i.r PSe unnec e s s a.ry. Further , 
tile Cormniss.i.on could restrict use o f Cf::rta in fu( J. s i:, nder: 
subpart 1 of part 4::: 20.4100 , given adequate support i n the 
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·c0c ord. Therefore , the Commission believes this subpart is 
unnec essary and should be repealed. 

V. SMALL BUSINESS CONSIDERATIONS 

Minn. Stat. s ~ction 14 , 115 ( 1986) requ5 )~f::>s a state a.~Jency t.o 
mitigate the effects of new rules or aJ11<·=ndmen1:s to ex.i.sting rules 
on small businesses and to aid small bu~iness~s in p~rticipating 
in the rulemaking process . The Commiss ion has cons idered a 
number of. factors in determining whether Minn . Stat.. Section 
14 .115 ( 1986) applies to this rulemaking procedn:ce. 

There are two types of entities which might be required to submit 
need applications under these rules and with might be considered 
"small businesses" in some context. The first type are smaller 
electric utilities. The second are individuals or Gompanies 
which build cogeneration or small power production facilities as 
defined in the Federal Power Act, united States Code, Title 16, 
s ections 796(18)(A) and 796(1 7) (A). Based upon the state's 12 
years of certificate of need history, the Commission believes it 
is extremely unlikely that any other types of small businesses 
would be affected directly by these rules and the proposed 
amendments thereto . 

The Commission notes that in Minn. Stat. Ch • - 216B and 237, it has 
been authorized by the Legislature to regulate gas and electric 
utilities. Some of the basic tenets of utility regulation are: 
utilities are affected with a deep public interest; utilities are 
obligated to provide satisfactory service to the entire public on 
demand ; and utilities are obligated to charge fair, non­
discriminatory rates. A general freedom from substantial direct 
competition and the opportunity to make a fair return on 
i nvestment are among the benefits util i ties receive from 
regulation. Given this regulatory scheme, it is clear that t he 
Legislature views utilities differently from other concerns 
defined as small busines ses . The degree of governmental 
intervention in the operat ions of a puhlic ut:t.U.t.y j s 
considerably higher than for other types of busines s e s . 

Even if some small utilit ies could be viewed as ttsmall 
businesses" as that term is defined, they, nevertheless, would be 
excepted from the small busines s statute. 

The Commission finds that Minn . Stat. 5E)ction 1 4 .11.'> , subd. 7 
( 1986) establishes exceptions to the genr~ral obl.iga,t.ions creu1:ed 
by the statute and applies to rules promulgated by the 
;'c·•··uniss.icm . Tn p,·rt inP.r.1.t part , 5 t statef: : 
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Subd. 7. Applicab iljty. This section does no t dpp l y 
t o: (c ) servi c e businesses regulated by government 
bodies, for standards and cost s, such as nursing homes, 
long-term care facilities, hospitals, providers of 
medical care, daycare centers, group homes and 
residential care facilities; 

The Commission f inds that utilities fal l w:1 t h.in this broad 
definition. They are certainly "service businesses regulated by 
<Jovernment bodies for standards and costs." The words following 
the phrase "such as" merely provide some examples of businesses 
regulated by government and are not exclusive. 

As for the second type of entity discussed above, qualifying · 
cogenerators and small power producers, they are explicitly 
exempted from the need process by Minn. Stat. Section 216B.243, 
subd. 8 {1986), as long as the production facility would be 
smaller than 80 megawatts. It is unlikely that a small company 
would build a facility which could produce electric ,power in 
excess of 80 megawatts. 

In the unlikely event that any s mall business, as• that term is 
defined, would be directly affected by the rules, the exist ing 
rules provide a mechanism for reducing the impact of the rules on 
such small bus i nesses . Proposed part 4220 . 2100, subp . 8, 
prov·ides that an applicant may request exemption from any data 
requirement in the rules. Such applicants would be required to 
show that the data requirement is unnecessary or could be 
satisfied by submission of substitute information . In addition, 
the rules permit applications to be processed in much less time 
than the statutory guidel ine of six months. In the past , 
applications have been processed in three months or less when the 
proposed facilities have not been determined to present 
environmental or other hazards to the public . To go beyond these 
provisions would circumvent legislative intent as described in 
Minnesota Statutes, Chapters 116B, 116C, 116D and 216B. 

V .t . CONCl ,USION 

Based upon the foregoinq, the proposed amendments to Minn . Rules, 
~arts 4220 .0100 t o 4220.4100 are both needed and reasonable. 

BY ORDER OF THE COMMISSION 

h~~ 
Mary Ellen Hennen 
•: xf':C i .• • · Se<;rf. t •-Y 

( S .8 A L ) 
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