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February 23, 1988

STATE OF MINNESOTA
MINNESOTA POLLUTION CONTROL AGENCY

In the Matter of Proposed

Rules Governing Solid Waste

Management Facility Permits, STATEMENT OF NEED
and the Design, Construction AND REASONABLENESS
and Operation of Solid Waste

Management Facilities

I. INTRODUCTION

The proposed rules in this rulemaking effort all relate to solid waste
management facilities. The proposed rules are in two groups. The rules
relating to permits for solid waste management facilities will appear in Minn,
Rules ch. 7001. The rules regulating the design, construction and operation of
solid waste management facilities will appear in Minn. Rules ch. 7035,

Since its creation in 1967, the The Minnesota Pollution Control Agency
(hereinafter "Agency") has adopted a number of different rules which set forth
the procedures for the issuance of permits to sources of air, water and land
pollution. The existing permit rules all appear in chapter 7001 of Minnesota
Rules and are divided as follows:

Parts 7001.0010 - 7001.0210 General Requirements

Parts 7001.0500 - 7001.0730 Hazardous Waste Facility Permits
Parts 7001.1000 - 7001.1100 NPDES Permits ;
Parts 7001.1200 - 7001.1220 Air Emission Facility Permits
Parts 7001.1250 - 7001.1350 Indirect Source Permits

The existing permit rules were consolidated into chapter 7001 in 1984 so
that the permitting procedures for all Agency programs can be easily found
without searching through rules setting technical standards. The chapter 7001
rules are designed to allow the public to easily find and understand the
Agency's process for considering permit applications. The permit rules adopted
in 1984, however, do not address procedures unique to solid waste management
facility permits. Therefore, the Agency believes that it is essential to adopt
rules setting out procedures for permitting solid waste management facilities
consistent with all other Agency permit programs and to codify these rules in
chapter 7001.

The proposed permit rules supplement the general requirements of parts
7001.0010 to 7001.0210 and include all new parts 7001.3000 to 7001.3550. These
rules will add requirements uniquely applicable to potential solid waste
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pollution sources that the Agency will use to issue, deny or modify permits.
The proposed rules describe the procedures for submitting a permit application
and the procedure the Agency will use to issue closure documents for facilities
that require monitoring and maintenance after closure.

The Agency also proposes to adopt rules, to be codified in chapter 7035,
establishing specific requirements for the design, construction, and operation
of solid waste management facilities. The proposed revisions, when adopted,
will supplement existing rules with similar purpose, Minn. Rules pts. 7035.0110
to 7035.2500. Further, these rules will establish ground water standards for
mixed municipal solid waste land disposal facilities. The rules will also
require the use of specific financial instruments to demonstrate financial
capability to properly close facilities, monitor their effect on the
environment after closure, and take corrective actions when needed. The rules
are proposed for adoption pursuant to the Agency's authority under Minn. Stat.
§§ 115.03, subd. 1 and 116.07, subds. 2, 4, 4g and 4h (1986).

This statement is divided into ten parts. After this introduction, Part II
provides an overview of the proposed rules. Part III discusses the legal and
historical background of the solid waste management rules. Part IV contains the
Agency's explanation of the need for the proposed rules as a whole. Part V
constitutes the Agency's explanation, part by part, of the reasonableness of the
proposed rules. Pursuant to Minn. Stat. § 14.115 (1986), Small Business
Considerations in Rulemaking, Part VI documents how the Agency has considered
methods for reducing the impact of the proposed rules on small businesses.
Pursuant to Minn. Stat. § 116.07, subd. 6 (1986), Part VII documents the
economic impacts of the proposed rules. Pursuant to Minn. Stat. § 14.11 (1986),
Agricultural Land, Part VIII documents how the Agency has considered methods for
reducing any adverse impact the proposed rules might have on agricultural lands
in the State. Part IX contains the Agency's conclusion regarding adoption of
the rules. Part X contains a Tist of exhibits relied on by the Agency to
support the proposed rules. The exhibits are available for review at the
Agency's offices at 520 Lafayette Road, St. Paul, Minnesota 55155.

IT. OVERVIEW OF PROPOSED RULES

In general terms, the proposed permit rules establish the procedures to be
followed by applicants in obtaining solid waste management facility permits from
the Agency. The rules also set out the Agency's procedure for reviewing permit
applications, publishing public notices and issuing or denying these permits.

The proposed permit rules will modify seven existing rules and add 19 new
rules pertaining only to solid waste management facilities. Part 7001.0020, an
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existing rule, indicates how the Agency permit rules apply to solid waste
management facilities. The amendment modifies the time period for submittal
of permit applications for certain facilities, i.e., solid waste transfer
facilities, recycling facilities, compost facilities, and refuse-derived fuel
processing facilities.

Part 7001.0040 is an existing rule regulating application deadlines for
permit applications. This rule is amended by adding a subpart that requires
applicants for new mixed municipal solid waste land disposal facilities to
submit a preliminary application at least 90 days before work begins on a
detailed site investigation.

Part 7001.0050 is an existing rule that is modified to add references to
permit application requirements specific to solid waste management facilities.
Part 7001.0060 is an existing rule regarding signatures required on permit
applications and supporting documents. This part is modified to require that,
if a solid waste management facility owner is different from the landowner, both
must sign the permit application, and that all reports and plans prepared for a
solid waste management facility permit application must be signed by an engineer
registered in Minnesota. .

Part 7001.0140 is an existing rule that is modified to require that Minn.
Stat. § 473.823 be satisfied before the Agency may issue a permit for solid
waste management facilities in the metropolitan area. This provision
acknowledges the authority of the Metropolitan Council for permit review in the
seven-county metropolitan area.

Part 7001.0170 is an existing rule stating the conditions under which the
Agency Commissioner (hereinafter Commissioner) may commence proceedings to
modify a permit or to revoke and reissue a permit. The rule is revised to
include conditions specific to solid waste management facilities.

Part 7001.0190 is an existing rule establishing the conditions for
modification, revocation and reissuance, and revocation without reissuance of
permits. This rule addresses changes to permits considered to be minor
modifications. These modifications require no public notice. The proposed
modification to this rule adds a reference particular to solid waste management
facilities.

Parts 7001.3000 to 7001.3550 are proposed new rules regarding the permitting
of solid waste management facilities. These proposed rules contain provisions
for the administrative procedures and permit application requirements for solid
waste management facilities. Each part is further explained below.

Part 7001.3000 sets out the scope of the permit rules (parts 7001.3000 to
7001.3550) and explains which administrative procedural rules and permit rules
complement each other for use during the permitting of solid waste management
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facilities.

Part 7001.3025 states where the def1n1t1ons-
to 7001.3550 may be found. ~

Part 7001.3050 states when permits will be req'
required to be permitted, what facilities will be permitted by rule and the
circumstances under which permit-by-rule status may tekMinated.

Part 7001.3055 requires the Agency to issue a CTosufe:d0cument at the time a
solid waste management facility is closed. The c103ure*doaument would specify:
the length of the postclosure care period; mon1tor1ng, test1ng and reporting
requirements; and site maintenance requirements, as appropriate.

Part 7001.3060 requires that the landowner, facil{tyf0wner, and facility
operator be designated co-permittees for any solid waste management facility.

Part 7001.3075 identifies the major components to befihc1uded in a solid
waste management facility permit application and the timing for submittal of new
applications, applications for reissuance, and pre]iminaryeapp11cat10ns.

Part 7001.3125 contains the conditions under which the Agency may deny the
owner or operator of an existing land disposal facility a permit to operate the
facility, i.e., inability to meet financial assurance requirements; locational,
operational and design réquirements; or ground water, surface water, land, or
air quality standards. If the Agency denies the permit, a closure document must
be issued that may allow up to five years to comply.

Part 7001.3150 requires that anyone signing a permit application or any
portion must also certify that the information provided in the application is
accurate and truthful. An engineer registered in Minnesota who signs a permit
application or technical documents would make the same certification. This part
proposes that someone knowledgeable in the field of hydrogeology sign all
documents regarding the site evaluation and ground water monitoring program.

Part 7001.3175 lists the information that must be included in a preliminary
application for new mixed municipal solid waste land disposal facilities.

Part 7001.3200 lists the information required to be obtained during the
preliminary site evaluation. The information will be submitted in a report
describing the process used to select a site for use as a mixed municipal solid
waste land disposal facility. The report must discuss how candidate sites were
chosen and include supporting technical documentation.

Part 7001.3275 specifies the contents of the detailed site evaluation
report, information that supports the use of a site as a mixed municipal solid
waste land disposal facility.

Part 7001.3300 contains the general information requirements for all solid
waste management facility permit applications. Four copies of the application
and supporting documentation are required to be submitted to. the Commissioner

used in parts 7001.3000

what facilities are not
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for review. :

Proposed parts 7001.3375, 7001.3400, 7001.3425, 7001.3450 and 7001.3475 set
out specific information required in permit applications for, respectively,
compost facilities, transfer facilities, demolition debris Tand disposal
facilities, refuse~derived fuel processing facilities and mixed municipal solid
waste land disposal facilities.

Part 7001.3500 contains the terms and conditions the Agency will include in
all solid waste management facility permits, such as the term (in years) for
which each faciiity permit granted by the Agency will be effective and the
design capacity. General conditions to be included in all facility permits are
also set out.

Part 7001.3550 sets out the conditions that must be met to justify the
modification, or revocation and reissuance, of solid waste management facility
permits and establishes the actions considered minor permit modifications.
Minor modifications may be made by the Commissioner in agreement with the
permittee without completing the formal permitting process, e.g., public notice.

In general, the proposed new and amended technical rules in chapter 7035
cover the design, construction and operation of solid waste management
facilities. The proposed technical rules establish standards to be applied to
all solid waste management facilities. The proposed technical rules have been
divided into 50 parts. This rulemaking covers amendments to existing rules and
proposed new rules.

Part 7035.0300 is an existing rule that is amended to include 120
definitions of specific terms used in the existing and proposed technical rules
for solid waste management facilities. Ninety-two new definitions are proposed
and many others are deleted to make the part better address the proposed and
existing rules.

Part 7035.0400 is an existing rule that specifies the general conditions by
which solid waste must be stored, collected, transferred, transported, utilized,
processed, disposed or reclaimed. These conditions ensure that solid waste is
managed in a consistent manner throughout the State. This rule is amended to
update references to its applicability.

Part 7035.0600 is an existing rule that establishes the conditions for
requesting and issuing variances from the rules. This part is proposed to be
modified to reflect administrative changes in the variance procedures.

Part 7035.0605 is a newly proposed rule that indicates where documents
referred to, but not included, in the rules may be found.

Part 7035.0700 is an existing rule that addresses the storage of solid waste
at individual properties. This rule establishes the minimum standards for
containers used to store solid waste at individual properties to prevent public
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health problems. It is amended to clarify its 1anQUagé .

Part 7035.0800 is an existing rule relating to thefto _kion and
transportation of solid waste to a management facility. The requirements of
this rule are designed to prevent spills and leaks that cOU}d‘Jéad to nuisance
conditions, pollution problems, and public health concerns t;is proposed to
be amended with clarifying language. .

Part 7035.1590 is a new rule introducing a series of requ1rements, parts
7035,1590 to 7035.2500, applicable to industrial solid waste land disposal
facilities. This series of rules currently addresses all landfills, but is
being modified to apply to only industrial solid waste 1andfdispo$a] facilities.
Part 7035.1590 identifies the relationship among the ru]eS‘¥é1ating to the
disposal of industrial solid waste. Additionally, this rule describes the
information to be used by the Agency in approving or d1sapprov1ng permits for
these facilities. ~

Part 7035.1600 is an existing rule proposed to be reta1ned and modified for
industrial solid waste Tand disposal facilities. This rule describes those
areas considered unacceptable for use as industrial solid waste disposal sites.

Part 7035.1700 is an existing rule proposed to be retained and modified for
industrial solid waste land disposal facilities. This rule describes the
maintenance and operation standards that will be applied to industrial solid
waste land disposal facilities.

The contents of an industrial solid waste land disposal facility permit
application are specified in part 7035.1800. This rule is an existing rule
proposed to be retained and modified to describe the information needed by the
Agency to determine the suitability of a proposed site for use as an industrial
solid waste Tand disposal facility. The rule describes the specific areas that
must be addressed and the format for the application.

Part 7035.1900 is an existing rule proposed to be retained and modified for
industrial solid waste land disposal facilities. This rule establishes the
conditions an owner or operator of an industrial solid waste land disposal
facility must satisfy to initiate operations and start accepting industrial
solid waste for disposal.

Part 7035.2500 is an existing rule proposed to be retained and modified
specifically to establish who has the duty to properly close a facility and the
procedure to be followed in the closure of industrial solid waste land disposal
facilities. ‘

Parts 7035.0100, 7035.0200, 7035.0500, 7035.0900, 7035.1000, 7035.1500,
7035.2000, 7035.2100, 7035.2200, 7035.2300 and 7035.2400 are repealed by this
rulemaking process. These rules have been repealed because the proposed new
technical rules will replace the standards contained in these existing rules.
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Parts 7035.2525 to 7035.2875 are proposed new technical rules for the
management of solid waste. These rules propose standards that would apply to
land disposal facilities, compost facilities, recycling facilities, transfer
facilities and refuse-derived fuel processing facilities. The rules propose
requirements for financial assurance, ground water monitoring, ground water
performance standards, personnel training, and design of each facility type.
Each part is further explained below.

Parts 7035.2525 through 7035.2655 are requirements generally applicable to
all solid waste management facilities. Parts 7035.2665 to 7035.2805 apply only
to financial assurance requirements of owners and operators of mixed municipal
solid waste land disposal facilities. Parts 7035.2815 to 7035.2875 each address
technical standards applicable to a specific type of solid waste management
facility.

Part 7035.2525 specifies the facility owners and operators who must comply
with the standards contained in the solid waste rules and the facilities exempt
from compliance with the standards. The exempted facilities either have Tow
potential for causing pollution or are regulated by other rules.

Part 7035.2535 contains general solid waste management requirements
applicable to all facility types. This rule contains a list of wastes that are
unacceptable for management at solid waste management facilities. The rule also
establishes requirements for notification of the Agency when facility ownership
is intended to be transferred and for establishment of security and inspection
arrangements. The rule requires development of an industrial solid waste
management plan for all facilities and describes the contents of the plan.

Part 7035.2545 describes the personnel training required at all solid waste
management facilities. The rule proposes that all personnel complete the
training program approved by the Agency within six months after the effective
date of the rules or employment at the facility. The rule describes the minimum
training program requirements needed to provide facility personnel sufficient
knowledge to handle problems that develop at the site and prevent avoidable
problems. g

Part 7035.2555 prohibits the construction and operation of a solid waste
management facility in a 100-year floodplain, a wetland area, a shoreland area,
or in special air quality zones.

Part 7035.2565 establishes the duty of facility owners to protect ground
water, surface water, land, and air from pollution. The rule also proposes
criteria for the Commissioner to set compliance boundaries, standards, and
intervention Timits in permits, orders, or stipulation agreements.

The information an owner or operator must collect and record at a faciiity
is specified in part 7035.2575. The contents of an operating record are
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detailed in this rule.

Part 7035.2585 specifies the information to be contained in the annual
report of all facility activities submitted to the Agency by each facility
owner., The annual report will be submitted by February 1 of each year for the
preceding calendar year.

Part 7035.2595 requires that every facility owner or operator design,
construct and operate the facility in a manner that minimizes the potential for
fires, explosions, or other incidents that may release pollutants to the air,
water or land. The procedures to minimize the potential for emergencies include
maintaining communication devices and fire extinguishers and making arrangements
with the local authorities for the potential services needed at a facility.
Included are a procedural manual and hazard assessment.

Specific procedures to prepare for emergencies at the facility are set out
in part 7035.2605. Containment measures are the critical factors in controlling
impacts during emergency situations. The rule also requires facility owners to
report all emergency incidents to the Agency within two weeks of occurrence.

Part 7035.2610 requires the facility owner or operator of any solid waste
management facility to submit a construction certification to the Commissioner
upon completion of any project. Before the facility owner or operator may open
or put any portion of a facility into operation, the Commissioner must inspect
the facility and approve the construction certification.

Part 7035.2615 requires all facility owners or operators to prepare a
contingency action plan. The rule prescribes the contents and implementation of
the plan and how it is amended and approved.

Part 7035.2625 specifies when facility owners or operators must cease to
accept waste and close a facility. It sets out the contents of a closure plan
and how the plan is amended.

Part 7035.2635 sets the schedule to complete closure activities and the
procedures to be followed during closure. These procedures include the
activities outlined in the closure plan and a series of required notifications.
The rule requires the facility owner or operator to place a notation on the
property deed and submit a closure certification to the Agency.

Part 7035.2645 requires submittal of a postclosure care plan with a permit-
application and specifies the information that must be included in the plan.

The postclosure care plan sets out the schedule for monitoring the facility
after closure. The rule provides that the postclosure care plan be amended
whenever the facility is modified. The original postclosure care plan and all
modifications and cost estimates are used in establishing the level of financial
assurance for the facility.

Part 7035.2655 establishes minimum requirements for care and use of the
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facility property after closure. Postclosure care, when required, must continue
for at Teast 20 years after closure. The rule allows use of the property after
closure in a manner that will not impair the integrity of a closed facility.

Part 7035.2665 introduces a series of 14 new rules that require owners and
operators of mixed municipal solid waste land disposal facilities to meet
certain financial assurance requirements,

Part 7035.2685 establishes the requirements for cost estimates for closure,
postclosure care, and contingency actions at mixed municipal solid waste land
disposal facilities. A1l cost estimates must be made in current dollars, based
on the closure, postclosure care, and contingency action plans, and updated
yearly and whenever each of the respective plans is modified.

This rule provides two methods for calculating the expected value of the
probable events that may cause the contingency action plan to be implemented.

A facility owner or operator may elect to complete either a site-specific risk
analysis or use the normal distribution-expected value procedure included in the
rule.

Part 7035.2695 requires that a facility owner or operator use one of the
instruments included in the proposed rules as the means to establish financial
assurance.

Part 7035.2705 establishes the requirements to be met in developing a trust
fund, including the schedule by which a trust fund must be established.

This rule requires that a trust agreement be updated after any change in the
cost estimates and that monthly payments be made into the trust fund. The owner
or operator of a new facility must make the initial payment before any waste. is
accepted at the facility. The amount of each payment is determined by
procedures outlined in the rule.

This rule also proposes a method for a facility owner or operator to show
that the monthly payments calculated in accordance with the rule exceed the
financial ability of the facility owner or operator. Separate methods of
determination are provided for public and private sector owners or operators.
The Commissioner, in consultation with the owner or operator, will determine if
sufficient funds can be generated to meet the cost estimates.

Annual reviews of the cost estimates are required. A facility owner or
operator may request the release of funds in excess of the cost estimates. This
rule also proposes procedures by which the Commissioner will authorize
reimbursement to a facility owner or operator for work completed in accordance
with the closure, postclosure care, or contingency action plan.

Part 7035.2715 establishes how a trust fund may be established to receive
payments by more than one owner or operator for financial assurance at different
sites. The trustee must maintain a separate account for each site and the
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Commissioner may only authorize withholding or reimbursements from the specific
account designated for a site.

Part 7035.2720 establishes how a local government or authority may comply by
setting up a special fund within its municipal treasury. The fund must be
dedicated to facility closure, postclosure care and/or contingency action. The
funds may be used only after the Commissioner has given permission for
disbursement.

Part 7035.2725 establishes the criteria by which a facility owner or
operator may satisfy the requirements for financial assurance using a surety
bond to guarantee payment into a trust fund. A facility owner or operator
using a surety bond to guarantee payment must establish a standby trust fund in
the same manner a trust fund would be established.

Part 7035.2735 addresses the requirements that apply when a facility owner
or operator uses a surety bond to guarantee performance. The requirements for
submittal of the surety bond and standby trust agreement are the same as those
described for the trust fund. The surety company issuing the bond must be
listed as an acceptable surety on federal bonds in Circular 570, issued by the
United States Department of Treasury as published in the Federal Register on
July 1 of each year. The bond must guarantee that the owner or operator will
berform closure, postciosure care, and corrective actions in accordance with the
appropriate plan; or provide alternate financial assurance. The surety becomes
liable on the bond obligation if the owner or operator does not perform as
guaranteed by the bond. The surety will not be liable for deficiencies in the
performance of closure, postclosure care, or corrective actions after the Agency
releases the owner or operator from the financial assurance requirements.

Part 7035.2745 establishes the requirements to be met by a facility owner or
operator who uses a letter of credit to comply with the financial assurance
rules. The facility owner or operator must submit the letter of credit to the
Commissioner under the same schedule as for a trust fund agreement. The
facility owner or operator must also establish a standby trust fund into which
payments are made if the Commissioner draws on the letter of credit. Whenever
the facility owner or operator fails to perform the appropriate action, the
Commissioner would draw on the letter of credit to obtain the necessary funds to
complete the actions.

Part 7035.2750 proposes criteria by which a facility owner or operator may
show sufficient security to self-insure for closure, postclosure care and
contingency actions. Under this part, corporate bonds, municipal bonds or
warrants would be used to provide collateral for self-insured facility owners
and operators. As with other instruments, the user of self-insurance must
establish a standby trust fund.
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Part 7035.2755 allows a facility owner or operator to use more than one
mechanism to comply with the financial assurance requirements. The combination
of mechanisms must provide financial assurance for an amount equal to the sum of
the cost estimates determined in the closure, postclosure care, and contingency
action plans.

Part 7035.2765 provides a facility owner or operator with the option to
use a single mechanism to meet the financial assurance requirements for more
than one facility. The amount of funds included in the mechanism must equal the
amount of funds that would be available if a separate mechanism were used for
each facility. The Commissioner would be able to direct expenditures for a
facility only in the amount of funds set aside in the mechanism for that
facility.

Part 7035.2775 prescribes the conditions under which the Agency will release
a facility owner or operator from financial assurance requirements for
closure, postclosure care, or corrective actions at a facility.

Part 7035.2785 allows a facility owner or operator to use only one
mechanism to establish financial assurance for closure, postclosure care, and
corrective actions. The amount of funds available through the mechanism must be
no less than the sum of funds that would be available if separate mechanisms had
been established and maintained for closure, postclosure care, and corrective
actions.

Part 7035.2795 proposes procedures to be followed if owners or operators,
guarantors, or financial institutions fail to maintain financial assurance
because of, for example, the commencement of a voluntary or involuntary
bankruptcy proceeding or suspension or revocation of the institution's authority
to issue the acceptable financial instrument.

Part 7035.2805 proposes specific language required to be used for: a trust
agreement; a certification acknowledgement; a surety bond guaranteeing payment
into a trust fund; a surety bond guaranteeing performance; a letter of credit; a
self-insurance letter from the chief financial officer of a private firm; a
self-insurance letter from the head of a public body; and a resolution that
establishes a dedicated fund within a municipal treasury.

Parts 7035.2815 through 7035.2875 set out the facility standards or specific
technical requirements for seven different types of solid waste management
facilities.

Part 7035.2815 proposes the design, construction, and operational
requirements specifically developed for mixed municipal solid waste land
disposal facilities. This rule addresses the location, ground water .
performance, leachate collection and treatment, and gas management standards
that will be used in evaluating a proposed facility for use as a land disposal
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site. Standards for completion of a hydrogeologic evaluation of disposal sites
and for the engineering report addressing the design considerations are included
in this rule.

The location standards are contained in subpart 2.

Subpart 3 provides that the hydrogeologic evaluation of a mixed municipal
solid waste Tand disposal facility must be completed in phases and specifies
those phases in detail.

Ground water performance standards are proposed in subpart 4 of this rule.
They include, among other things, compliance boundaries and pollutant
concentrations.,

Under subpart 5, a facility owner or operator must submit an engineering
report to explain and substantiate the proposed design of a mixed municipal
solid waste land disposal facility. The report must address all facility
features including surface drainage control structures, entrance and access
roads, leachate collection and treatment system, and gas and water monitoring
systems.

A facility owner or operator must design and maintain a cover system that
minimizes infiltration into the fill areas, retains slope stability, maintains
vegetative growth on the final cover, and prevents nuisance conditions. The
cover system will consist of intermittent, intermediate, and final covers. The
standards to be followed in designing a cover system are contained in subpart 6.

Subpart 7 proposes requirements for the design of liners to be used in mixed
municipal solid waste Tand disposal facilities. The Commissioner may grant the
facility owner or operator of an existing facility up to 18 months after the
effective date of the rules to comply with the requirements. The Commissioner's
decision will be based on subsurface geologic conditions, ground water flow
patterns, ground and surface water quality, remaining site capacity, and the
design and construction techniques used to mitigate leachate generation and
migration.

A liner is not proposed for disposal areas at existing facilities that are
vertically expanded. However, vertical expansions will be granted only if the
facility owner or operator can show no increase in environmental damage because
of design and operation techniques used at the facility.

Subpart 8 contains a Tist of analyses that must be conducted on soils to
determine the soils' suitability for use as a liner or final cover material.

Subpart 9 provides the facility owner or operator with the minimum design
standards for the leachate detection, collection and treatment systems to be
constructed at a disposal site. The leachate management system must be capable
of detecting Teachate build-up on the liner, determining the effectiveness of
the Tiner, and collecting and treating the leachate.
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The leachate treatment system may consist of on-site treatment facilities or
off-site treatment facilities. In either case, the treatment system must be
designed and approved for the leachate generated at a facility.

The water monitoring system for a facility must be designed, installed,
and maintained as required in subpart 10. The monitoring system includes both
ground and surface water points and will serve as an early detection of the
release of pollutants from a facility as well as a tracking system for the
movement of pollutants. The numbers, types, depths, and separation distances of
monitoring points will be based on specific site conditions.

Subpart 11 contains the standards for the design and construction of a gas
monitoring system. The concentration of any explosive gas may not exceed its
lTower explosive 1limit at the property boundary or 25 percent of its lower
explosive 1imits in buildings or at any other on-site monitoring point. This
subpart proposes that all disposal areas be ventilated to the atmosphere, and
that monitoring probes be placed between the disposal area and the property
boundary and facility structures. A gas collection system would not be required
at every facility. The need for a gas collection system would be based on
analysis of the waste accepted at the facility, the size of the facility, and
the proximity to residential or business property and other factors used to
determine the potential impact of gas on human health and the environment.

Subpart 12 contains the minimum construction requirements that must be
incorporated into the project specifications. A construction record including
pictures, field notes, and all test results must be compiled and submitted with
the as-built plans. A quality control and quality assurance program must be
established for all construction projects. The program must address type and
frequency of tests to be performed, schedule for inspecting construction
activities, procedures for sampling, when appropriate, and methods for
documentation of the construction activities.

The operation and maintenance requirements for a mixed municipal solid waste
land disposal facility are proposed in subpart 13.

Subpart 14 contains the requirements for sampling and analyses for
pollutants. Ground water quality, leachate quality, and surface water quality,
where appropriate, will be monitored at all facilities. The Commissioner will
establish in the facility permit the sampling locations, sampling schedule,
substances to be analyzed, and other sampling procedures. The monitoring
requirements will be established based on existing ground water conditions and
specific facility design factors.

The Commissioner may establish in the facility permit specific procedures
and quality control requirements including acceptable Tlimits for precision and
accuracy, frequencies for quality control samples, and the use of specific
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equipment. A quality control and quality assurance program is proposed to be
developed for the analyses to be conducted on each sample. A facility owner
or operator must submit annual reports of monitoring results.

Subpart 15 requires a facility owner or operator to repair features that
are designed improperly or not functioning correctly and to control, recover, or
treat polluted ground water or surface water and explosive or toxic gases. The
actions must be consistent with those outlined and approved in the contingency
action plan. A facility owner or operator may be required to go beyond the
described procedures if necessary to comply with the rules.

Subpart 16 contains the requirements for closure and postclosure care at
mixed municipal solid waste land disposal facilities. The closure plan must
contain the procedures for closure of fill phases as well as final closure.
Postclosure care requirements will include: access restriction, maintenance of
final cover integrity and effectiveness, maintenance of monitoring systems,
ground water monitoring and operation of the leachate collection and removal
systems. During the postclosure care period, the site must be surveyed annually
to determine settling, subsidence, erosion, or other potential problems. The
closure document proposed for issuance by the Agency will detail postclosure
care requirements based on the postclosure care plan.

Part 7035.2825 contains technical requirements for demolition debris Tand
disposal facilities. Separate requirements are proposed for permit-by-rule
facilities and facilities permitted through the formal permitting process. The
owner or operator of a demolition debris Tand disposal facility that must be
permitted through formal procedures must follow subparts 7 to 14. These
procedures require evaluation of the type of waste to be accepted and the
facility capacity in designing the site for development. A study of the site
topography, geology, soil, and hydrogeology may be required by the Commissioner
depending on the facility size and ‘waste to be received. The Commissioner may
also require financial assurance from a facility owner or operator depending on
the facility size, operational practices, operating life, and types of waste
accepted at the facility. The closure and postclosure care plans must contain
the specific requirements approved by the Commissioner. »

Part 7035.2835 proposes the requirements for designing, constructing, and
operating a facility for composting solid waste or yard waste. Backyard
composting at individual residences or businesses is not regulated under this
rule. Yard waste compost sites are permitted by rule. The owner or operator of
a yard waste compost site must notify the Commissioner before starting
operation and submit an annual report to the Commissioner.

The owner or operator of a solid waste compost facility must design the
composting area to contain all leachate generated during the composting process
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and divert surface water from entering the composting and storage areas, must
develop a training program and operations manual, and must maintain a record of
the waste characteristics, sewage sludge, and other bulking agents being
composted.

This rule proposes standards to be used in determining the type of compost
produced at a facility. A1l compost must be produced by a process to further
reduce pathogens. The allowable limits for heavy metal and polychlorinated
biphenyls found in the compost are described in this rule.

Part 7035.2845 proposes requirements for the design, construction, and
operation of recycling facilities. A recycling facility accepting or processing
source-separated wastes in quantities less than 10 cubic yards per day must
comply with minimum requirements. These requirements would include notifying
the Agency that the recycling facility is in existence, provide for adequate

storage, and prevent spills.
‘ The owner or operator of a recycling facility for large quantities of mixed
municipal solid waste must design and operate the facility to prevent surface
water drainage through the materials, contain all spills or releases, and
provide adequate storage for the recycled materials and the residuals. The
facility owner or operator must develop a contingency action plan that addresses
the actions to be taken should a fire, spill, or release occur at the facility
and identify back-up systems if the facility is shut down for a period of time.
Final closure at a recycling facility must include the removal of all waste and
contaminated soil.

Part 7035.2855 proposes requirements for the design, construction, and
operation of a storage area at any solid waste management facility. Facilities
used to store only waste tires are not covered by this rule. If the waste is
stored indoors, the facility owner or operator is not required to meet the Tiner
and leachate collection system design requirements. Outside storage areas must
consist of a lined area and a leachate collection system capable of handling the
leachate generated and any precipitation collected in the storage area. All
liquids collected in the storage area must be properly tested and treated before
disposal. The rule includes standards for inspection, waste removal and
certification of repairs.

Part 7035.2865 proposes requirements applicable to solid waste transfer
facilities. A1l solid waste disposed of or processed within the State and
transported from a solid waste transfer facility must be delivered to an
Agency-permitted facility. A facility must be designed with all-weather roads
and truck wheel curbs and tiedowns for elevated unloading areas. The tipping
areas, loading and unloading areas, Storage areas, and processing areas must be
constructed of impervious materials that are cleanable and capable of collecting
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free moisture. A1l residuals must be removed from the site at Teast monthly
with putrescible wastes removed at least weekly. '

Part 7035.2875 proposes requirements for the design, construction, and
operation of refuse-derived fuel processing facilities. A facility must be
designed to divert surface water drainage from outdoor storage areas; minimize
the risk for explosions, spills, leakages, or releases; control odors; and
produce the desired fuel product. Uncovered waste material, processed or
unprocessed, must be stored on a low permeability surface. The facility must be
capable of processing incoming solid waste within 24 hours based on the
materials flow and balance calculations. The facility owner or operator must
submit an annual report describing how much waste was received, how the waste
was processed, and the amount of various products produced.

ITI. LEGAL AND HISTORICAL BACKGROUND OF THE RULES

This part begins by outlining the Agency's statutory authority, other
legislative direction, and federal law regarding solid waste. After a brief
introduction to the reascns for the current rulemaking, the history of the
rulemaking effort is described.

In 1969, the Minnesota Legislature amended the Agency's authorities to add
control of solid waste disposal methods and practices. Minn. Laws 1969, ch.
1046. Among other things, the Legislature directed the Agency to adopt
standards and regulations regarding solid waste. Minn. Laws 1969, ch. 1046, § 6
(amending Minn. Stat. § 116.07, subd. 4). This solid waste authority in chapter
116 was added to the Agency's previous, more general, authorities under chapter
115, the Water Pollution Control Act, namely, to administer and enforce all Taws
relating to the pollution of any of the waters of the State, and to establish
and alter standards and regulations to prevent, control, or abate water
pollution. Minn. Stat. § 115.03, subd. 1.

Minn. Stat. § 115.03, subd. 1(e) (1986) grants the Agency the following
powers and duties: :

To adopt, issue, reissue, modify, deny, or revoke, enter into
or enforce reasonable orders, permits, variances, standards,
rules, schedules of compliance, and stipulation agreements,
under such conditions as it may prescribe, in order to prevent,
control or abate water pollution, or for the installation or
operation of disposal systems or parts thereof, or for other
equipment and facilities;. ‘

The authority to adopt rules governing solid waste is given in Minn. Stat.
§ 116.07, subd. 4 (1986), as follows:
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Subd. 4. Rules and standards. . . . Pursuant and subject to

the provisions of chapter 14, and the provisions hereof, the

pollution control agency may adopt, amend, and rescind rules

and standards having the force of law relating to any purpose

within the provisions of Laws 1969, chapter 1046, for the

collection, transportation, storage, processing, and disposal

of solid waste and the prevention, abatement, or control of

water, air, and Tand pollution which may be related thereto,

and the deposit in or on Tand of any other material that may tend
~to cause pollution. . . . Any such rule or standard may be of

general application throughout the state or may be limited as to

times, places, circumstances, or conditions in order to make due

allowance for variations therein. Without Timitation, rules or

standards may relate to collection, transportation, processing,

disposal, equipment, location, procedures, methods, systems or

techniques or to any other matter relevant to the prevention,

abatement or control of water, air, and land poliution which

may be advised through the control of collection, transportation,

processing, and disposal of solid waste . . . and the deposit in

or on land of any other material that may tend to cause pollution.

Minn. Stat. § 116.07, subd. 4 (1986).

The 1969 Legislature also enacted the Metropolitan Solid Waste Disposal Act.
Minn. Laws 1969, ch. 847 (originally codified as Minn. Stat. ch. 473D and now
codified as Minn. Stat. §§ 473.801 et seq.). This act authorized the
Metropolitan Council to conduct long-range comprehensive planning and to approve
permits for solid waste disposal sites and facilities in the metropolitan area.
It further authorized counties in the metropolitan area to construct, operate,
maintain and regulate solid waste disposal sites and facilities. This provision
continued the direction the Legislature had taken in the 1967 session, when
similar solid waste management authorities were granted to Anoka and Washington
Counties, Olmsted County and Wright County. Minn. Laws 1967, chs. 413, 860, and
466.

The Agency adopted solid waste disposal regulations SW-1 to SW-11 in January
1970 (recodified in Minn. Rules pts. 7035.,0100 to 7035.2400 (1987)). These
rules cover solid waste storage, collection, transportation, land disposai,
permitting, incineration, composting, closure of nonconforming disposal sites,
and county solid waste management plans. Reflecting the concerns of the day,
these rules were and remain heavily oriented toward preventing visible
operational problems and aesthetic and nuisance conditions.

In 1971, the Legislature enacted the County Solid Waste Management Act of
1971. Minn. Laws 1971, ch. 403 (codified as Minn. Stat. ch. 400). This act
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extended solid waste management authorities similar to those previously granted
to metropolitan area counties and certain nonmetropolitan counties, to all
nonmetropolitan counties. Minn. Stat. ch. 400 (1986).

The existence of few environmental protection.requirements in the solid
waste rules Tled the Agency to revise the rules in 1973. Already the Agency was
encountering problems with Teachate generation and inadequate closure
procedures; and the revisions corrected a few omissions. Some of the
definitions in SW-1 were changed, and several new definitions were added. Minn.
Rules pt. 7035.0300 (1987).

Many changes were made in regulation SW-6, governing sanitary landfills.
Only the most significant of these will be described. They included
requirements for landfills to maintain a minimum separation distance of five
feet between the lowest portion of the Tandfill and the historical high water
table elevation, to establish a water monitoring system, to control
decomposition gases, to file a plat describing the landfill with the county
register of deeds upon closure of the landfill, and to have the project engineer
sign a construction certification before beginning operation. Also added were
prohibitions on landfill siting in wetlands and on landfill disposal of liquids,
certain sludges, special infectious waste, and other substances that may be
deemed unacceptable by the Agency. Provisions. laying out procedures for
disposal of toxic and hazardous wastes in landfills were deleted from the rule.
Hazardous wastes were now prohibited for disposal at Tandfills. SW-6 is now
recodified as Minn. Rules pts. 7035.1600 to 7035.1800 (1987).

Finally, a new regulation SW-12, now known as Minn. Rules pt. 7035.2500
(1987), was added. SW-12 required the operators of all solid waste Tand
disposal sites, including abandoned dumps, to close the sites according to
specified procedures. Even after these revisions, the rules remained
predominantly oriented toward control of nuisance conditions.

The Minnesota Legislature also strengthened State environmental policy in
1973 with the passage of the Minnesota Environmental Policy Act, Minn. Laws
1973, ch. 412 (codified as Minn. Stat. ch. 116D). Minn. Stat. ch. 116D directed
all State agencies and departments, including the Agency, to improve and
coordinate State plans, functions, programs, and resources so as to act as a
trustee of the environment for future generations; assure for all people of the
State safe, healthful, and productive surroundings; discourage ecologically
unsound aspects of population, economic and technological growth; and encourage
advanced waste treatment in abating water pollution. Specific directives were
contained in Minn. Stat. § 116D.02, subd. 2.

In 1976, Congress amended the Solid Waste Disposal Act (42 U.S.C. §§ 3251 et
seq.) by enacting the Resource Conservation and Recovery Act (RCRA) (42 U.S.C.
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§§ 6901 et seq.). RCRA was enacted to promote resource recovery and
conservation and to increase the development of environmentally-sound waste
disposal. Subtitle D of RCRA, titled "State or Regional Solid Waste Plans,"
required states to develop and implement solid waste management plans. These
plans in turn were to require disposal of all solid waste in sanitary Tandfills
having “no reasonable probability of adverse effects on health or the 4
environment from the disposal of solid waste at such facility." 42 U.S.C. §
6944. Subsequent regulations, codified as 40 CFR part 257, contained criteria
for classifying disposal sites as either sanitary landfills, which fulfilled
this requirement, or as open dumps, which did not. Among these criteria were
restrictions on floodplain siting, surface water quality impacts, ground water
quality impacts, landspreading of sludges and other wastes, open burning and air
quality impacts, explosive gases, bird hazards to aircraft, and access. States
were to classify disposal sites for publication in an inventory of open dumps,
and to require closure or upgrading of sites that failed the criteria of 40 CFR
part 257.

In 1980, the Agency amended regulation SW-11 in response to objections to
the rules by the Legislative Commission to Review Administrative Rules (LCRAR).
SW-11 had allowed land disposal sites that served small populations and did
not conform to regulations SW-1 to SW-10 to continue operating with annual
exemptions, but only during a transition period ending July 1, 1972. LCRAR
asserted that the solid waste rules were not consistent with language in Minn.
Stat. § 116.07, subd. 2:

Subd. 2. Adoption of standards. . . . The agency shall alsoc
adopt standards for the control of the collection, transportation,
storage, processing, and disposal of solid waste . . . for the
prevention and abatement of water, air and land pollution,
recognizing that due to variable factors, no single standard of
control is applicable to all areas of the state. In adopting
standards, the pollution control agency shall give due

recognition to the fact that elements of control which may be
reasonable and proper in densely populated areas of the state

may be unreasonable and improper in sparsely popuiated or remote
areas of the state, and it shall take into consideration in this
connection such factors, including others which it may deem proper,
as existing physical conditions, topography, soils and geology,
climate, transportation, and Tand use. Such standards of control
shall be premised on technical criteria and commonly accepted
practices. .

Minn. Stat. § 116.07, subd. 2 (1986).

In response, the Agency amended SW-11, Minn. Rules pt. 7035.2400, subp. 1
(1987), to authorize issuance of modified landfill permits for the operation of
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land disposal sites located in sparsely populated areas, provided a number of
conditions were met, including a requirement that "the proposed modified
Tandfill will not cause pollution, impairment, or destruction of the

environment . . . ." The requirements governing modified landfills were less
restrictive than for sanitary landfills including less frequent cover and other
relaxed operational requirements.

, Growing concerns about solid and hazardous waste led to enactment of the
Waste Management Act of 1980. Minn. Laws 1980, ch. 564 (codified as Minn., Stat.
ch. 115A). This act dealt Targely with hazardous waste management and with
solid waste planning, but some provisions had a direct or indirect effect on the
current rules revisions. The Act's section entitled "Legislative Declaration of
Policy: Purposes" states that it is the goal of the Act to serve the following
purposes:

(a) Reduction in waste generated;

(b) Separation and recovery of materials and energy from waste;

(¢c) Reduction in indiscriminate dependence on disposal of waste;

(d) Coordination of solid waste management among political
subd1v1s1ons

(e) Orderly and de11berate development and financial security of
waste fac111t1e< including disposal facilities.

Minn. Stat. § 115A.02 (1986).

This declaration made it clear that the Legislature regarded Tand disposal
as an undesirable waste management option, and that it was necessary to assure
the financial security of land disposal facility operations, corrective actions,
closure, and postclosure care.

The 1983 Environmental Response and Liability Act created an environmental
response, compensation and compliance fund to finance the cleanup of releases of
hazardous substances or pollutants and contaminants when the responsible person
was unwilling or unable to take adequate response actions. Minn. Laws 1983,
ch. 121 (codified as Minn. Stat. ch. 115B). The facility owner or operator was
declared to be responsible for the release or threatened release of a hazardous
substance, or a pollutant or contaminant, from the facility. Minn. Stat.

§ 1158.03, subd. 1 (1986). Subject to an exclusion for response costs or
damages resulting from the release of a pollutant or contaminant, the Agency was
empowered to recover all reasonable and necessary expenses, including response
costs. Minn. Stat. §§ 115B.04, subds. 1 and 2, and 115B.17, subd. 6 (1986).

The Waste Management Act of 1980, chapter 115A, was amended every year from
1981 through 1986. 1In 1984, the following provisions were added to Minn. Stat.
§ 116.07: : '
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Subd. 4f. Closure and postclosure responsibility and liability.
An operator or owner of a facility is responsible for closure of
the facility and postclosure care relating to the facility. If
an owner or operator has failed to provide the required closure
or postclosure care of the facility the agency may take the
actions. The owner or operator is liable for the costs of the
required closure and postclosure care taken by the agency.

Subd. 4g. Closure and postclosure rules. The agency shall

adopt rules establishing requirements for the closure of solid
waste disposal facilities and for the postclosure care of

closed facilities. The rules apply to all solid waste disposal
facilities in operation at the time the rules are effective.

The rules must provide standards and procedures for closing
disposal ‘facilities and for the care, maintenance, and monitoring
of the facilities after closure that will prevent, mitigate, or
minimize the threat to public health and the environment posed

by closed disposal facilities.

Subd. 4h. Financial responsibility rules. The agency shall

adopt rules requiring the operator or owner of a solid waste
disposal facility to submit to the agency proof of the operator's
or owner's financial capability to provide reasonable and
necessary response during the operating life of the facility and
for 20 years after closure, and to provide for the closure of

the facility and postclosure care required under agency rules.
Proof of financial responsibility is required of the operator

or owner of a facility receiving an original permit or a permit
for expansion after adoption of the rules. Within 180 days of

the effective date of the rules, proof of financial responsibility
is required of an operator or owner of a facility with a remaining
capacity of more than five years or 500,000 cubic yards that is

in operation at the time the rules are adopted. Compliance with
the rules is a condition of obtaining or retaining a permit to
operate the facility.

Minn. Laws 1984, ch. 644, § 49,

The 1984 amendments to the Waste Management Act also created the
metropolitan contingency action fund. Minn. Laws 1984, ch. 644, § 75 (codified
as Minn. Stat. § 473.845 (1986)). This fund is financed by a fee on solid waste
disposed of in the metropolitan area. The fund can be used at metropolitan -area
mixed municipal solid waste Tand disposal facilities to cover the costs of
closure and postclosure care, and response costs at facilities that have been
closed for 20 years in compliance with Agency rules. The fund can also be used
if the facility operator or owner cannot or will not take adequate or timely
action, in which case the Agency may sue to recover incurred costs. The fund
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was created to enable the Agency to take action at abandoned sites and at sites
where costs exceeded the site's financial assurance funds. The attorney general
may bring an action to recover Agency expenditures.

Finally, the 1984 amendments included a provision intended to provide close
State oversight on the use of land disposal facilities outside the metropolitan
area:

No new capacity for disposal of mixed municipal solid waste may
be permitted in counties outside the metropolitan area without
a certificate of need issued by the agency indicating the
agency's determination that the additional disposal capacity is
needed in the county. A certificate of need may not be issued
until the county has a plan approved under section 115A.46. If
the original plan was approved more than five years before, the
agency may require the plan to be revised before a certificate
of need is issued under this section. The agency shall certify
need only to the extent that there are no feasible and prudent
alternatives to the additional disposal capacity, including
waste reduction, source separation, and resource recovery, that
would minimize adverse impact upon natural resources. . . .

Minn. Laws 1984, ch. 644, § 45 (codified as Minn. Stat. § 115A.917 (1986)).

A similar law passed in 1980 required new mixed municipal solid waste land
disposal facilities in the metropolitan area to obtain a certificate of need
from the Metropolitan Council. Minn. Laws 1980, ch. 564, art. X, §§ 11-13
(codified in Minn. Stat. § 473.823). The law was extended in 1984 to require a
certificate of need for all new disposal capacity. Minn. Stat. § 473.823, subd.
6 (1986). Also in 1986, the Agency adopted rules, titled "Comprehensive Solid
Waste Management Planning and Certificate of Need." Minn. Rules pts.

7035.1100 to 7035.1115 (1987). These rules established a ten-year planning
period for county solid waste management plans, with a review and possible
update required every five years.

The Legislature amended the Waste Management Act again in 1985, and directed
the Legislative Commission on Waste Management (LCWM) to recommend to the
Legislature mechanisms that would enable mixed municipal solid waste Tland
disposal owners and operators to comply with the impending financial assurance
rules mandated in Minn. Stat. § 116.07, subd. 4h. Minn. Laws 1985, ch. 274, \
§ 43.

The 1985 amendments also delayed the deadline for owners and operators to
comply with the financial assurance rules. The third sentence of Minn. Stat.

§ 116.07, subd. 4h, quoted above, was amended to require proof of financial
responsibility "within 180 days of the effective date of the rules or by
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January 1, 1987, whichever is later . . . ." Minn. Laws 1985, ch. 274, § 14.
Further amendments in 1986 changed that date to July 1, 1987. Minn. Laws 1986,
ch. 425, § 28, '

The 1986 amendments also added a State policy for the protection of potable

water. Minn. Laws 1986, ch. 425, § 6 (codified as Minn. Stat. § 115.063 (1986)).

amendments apply to hazardous and radicactive waste rather than solid waste.
However, the Legislature's findings cited in the policy are equally relevant to
land disposal of solid waste since the impacts of polluting potable waters are
the same regardliess of the pollutant source. The policy reads as follows:

115.063. Hazardous and radiocactive waste; state potable water
protection policy.

The Tegislature finds that:

(1) the waters of the state, because of their abundant
quantity and high natural qua11ty, constitute a unique natural
resource of immeasurable value which must be protected and
conserved for the benefit of the health, safety, welfare, and
economic well-being of present and future generations of the
people of the state;

(2) the actuail or potential use of the waters of the state
for potable water supply is the highest priority use of that
water and deserves maximum protection by the state; and

(3) the disposal of hazardous waste and radiocactive waste
in Minnesota may pose a serious risk of pollution of the waters
of the state, particularly potable water.

It is therefore the policy of the state of Minnesota,
consistent with the state's primary responsibility and rights
to prevent, reduce, and eliminate water pollution and to plan
for the preservation of water resources, that depositories for
hazardous waste or radioactive waste should not be located in
any place or be constructed or operated in any manner that can

‘reasonably be expected to cause pollution of potable water.

Minn., Stat. § 115.063 (1986).

In addition to the growing legislative concerns about solid waste, there
were many other reasons the Agency undertook the current rules revisions. These
reasons will be developed more fully in the following section on the need for
the rules, but a brief account now, before recounting the history of the current
rules revisions, will explain why the Agency believes so large and involved an
undertaking is necessary.

The central need for the revisions is environmental protection. The current
rules, Minn. Rules pts. 7035.0100 to 7035.2500, are brief, non-specific, and
oriented toward operational considerations and aesthetic or nuisance conditions.
Their inadequacy in environmental protection became apparent in the early

These
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1980's.

In 1980, the Agency conducted the open dump inventory required by Subtitle D
of RCRA. The Agency inventoried more than 1,600 sites. A1l but 135 of the
sites were active or historical municipal waste disposal sites or dump sites.
After review of file information and site inspections, the Agency reported that
86 sites, including eight permitted mixed municipal solid waste land disposal
facilities, should be rated as "top priorities" for pollution potential; 131
more sites were listed as "high priority." See Exhibit I.

In 1980-1982, the disposal of industrial and commercial quantities of
hazardous waste was discovered or more fully explored at several solid waste
landfills, including Ironwood in Fillmore County, Waste Disposal Engineering in
Anoka County, and Winona in Winona County. Ground water contamination was found
at each site. These incidents, coupled with the knowledge that household
quantities of hazardous waste were entering every site, raised further concerns
about the adequacy of facility design, monitoring and siting under the current
rules. .

In the early 1980's, ground water monitoring at facilities began to include
testing for volatile organic chemicals (VOC's), many of which are toxic or
carcinogenic at very low concentrations. To date, VOC's have been found in
ground water at nearly every permitted mixed municipal solid waste Tand disposal
facilities tested (60 of 61 facilities), regardless of size or remoteness. See
Appendix 1.

The Agency had developed a voluntary program in 1980 for review of
industrial solid waste proposed for disposal at mixed municipal solid waste
disposal facilities (codisposal). It became evident that this codisposal
program should be restructured and included in the rules. The staff time
required for review of individual wastes was substantial, and the staff's
knowledge of the subsurface conditions at existing facilities was incomplete,
hindering codisposal evaluations. The voluntary program covered only a small
portion of the industrial solid waste disposed of in mixed municipal solid waste
land disposal facilities.

A shortage of disposal capacity at land disposal facilities in the
metropolitan area and St. Cloud between 1978 and 1981 resulted in several
facility closures and applications for expansion of permitted facilities. As
the Agency reviewed these proposals and began to develop permit conditions
appropriate to protect the environment, the current rules provided Tittle
guidance or support. ; (

The Agency had ito wrestle with the complex issues of siting and design again
when the Waste Management Act of 1980 established:a metropolitan area facility
siting program. Each metropolitan area county was directed to adopt an
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inventory of three or four proposed sites, depending on the county's population,
The Metropolitan Council could not approve or disapprove these sites until the
Agency certified the intrinsic suitability of the sites for use as land disposal
facilities. Minn. Stat. § 473.803, subd. la (1986).

The Agency also became aware that existing provisions for financial security
for closure, postclosure care, and corrective actions were inadequate. Faced
with correcting the ground water problems caused by their acceptance of
hazardous wastes, the owners of Ironwood Landfill simply closed the gates.

After the Hansen Landfill in Blue Earth County ceased activities without
properly closing the site, the county board refused to call in the performance
bond that was held in its favor to guarantee payment of closure expenses. Funds
were also insufficient for proper closure of the St. Augusta Landfill in Stearns
County, the Waste Disposal Engineering site in Anoka County, and others.

Developments elsewhere provided a stark contrast to the problems the Agency
was experiencing with the solid waste rules. Other states, such as Wisconsin,
were requiring more sophisticated land disposal facility designs emphasizing
Tiners and leachate collection systems, and more sophisticated hydrogeologic
investigation, monitoring, and financial assurance arrangements., A
comprehensive approach was taken in the Agency's 1979 hazardous waste rules
(Minn, Rules ch. 7045) and in the 1980 federal hazardous waste regulations
(40 CFR parts 260 to 271). This contrasted sharply with the existing solid
waste program, especially in light of the growing awareness that many solid
waste land disposal facilities were causing ground water probiems comparable to
those at hazardous waste disposal sites.

One of the Agency's responses to these deficiencies was reflected in its
amending of facility permits. Beginning in 1981-1982, the original permits
without express expiration dates were upgraded to include increased
hydrogeologic investigation, monitoring and design standards. The upgraded
permits eventually included provisions for financial assurance and corrective
actions. The Agency used its general authorities under the statutes and
existing regulations to carry out this upgrading of permits. The Agency also
began the Tlong process of revising the solid waste rules.

The Agency staff began reviewing and redrafting the solid waste rules in
1981. Although considerable staff time and effort went into these internal
drafts, the staff did not reach agreement on all provisions, and the revisions
were postponed without any drafts being circulated outside the Agency. During
these early efforts, the Agency informed a Targe number of interested persons of
its intention to revise rules dealing with hazardous waste, solid waste and
sewage sludge management. Persons who wished to receive future mailings on the
solid waste rules were asked to return a brief form to the Agency. From the
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responses, the Agency formed an original mailing list for all rule revisions,
The mailing list was updated for the solid waste rules in response to another
specific form for solid waste rules, mailings, State Register notices, and
requests from numerous additional interested persons.

Considerable internal review of the key issues took place again in late
1982, The staff developed a series of position papers. Each paper examined a
specific issue related to solid waste rules. These papers provided the basis
for the rules proposed for adoption here. See Exhibit II.

In June 1983, a unit was formed within the Agency's Division of Solid and
Hazardous Waste to revise the solid waste rules. Before formulating policies or
drafting new rules language, the Agency began an extensive process of reviewing
existing solid waste programs and policy issues and soliciting outside opinion
on these subjects.

A Solid Waste Management Program Development History containing the date,
action, and Agency responses discussed in the remainder of this section has been
prepared. See Appendix II.

Agency staff prepared an informational item for Agency Board members and
interested parties, including the associations representing land disposal
facility owners and operators and county officials. This September 16, 1983
item, titled "Solid Waste Management: Introduction to Issues and Staff
Actions," presented the staff's review of the solid waste program and described
the main issues the staff had identified thus far in the rulemaking effort. See
Appendix III.

From August through November 1983, Agency staff held meetings to solicit
suggestions on program and rule revisions from knowledgeable persons and interest
groups, including county planning and zoning administrators, county solid waste
officers, refuse haulers and facility operators, recyclers, community and
environmental groups, and other State and regional agencies. Two key groups
were the associations then representing owners of private-sector land disposal
facilities, the Minnesota Waste Association (MWA), and the Minnesota Association
of County Planning and Zoning Administrators (MACPZA). Staff met with nine MWA
representatives in Roseville on September 2, 1983 and with MACPZA at their
September 9, 1983 Board of Directors meeting in St. Cloud.

To help define and focus the issues, the Agency staff prepared a
questionnaire that served as a basis for discussion during meetings. The
questionnaire covered issues regarding solid waste planning, disposal abatement,
enforcement, county responsibilities, industrial solid wastes, closure,
postclosure care, contingency action, financial assurance and possible
supplemental funding aid, and liability. The Agency mailed the questionnaire to
all solid waste officers, county board chairpersons, and county zoning
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administrators during August and September 1983 and prepared a Responsiveness
Summary to provide a simple overview of the input. See Exhibit III. Comments
received reflected the diversity of the interests of meeting participants.
Widespread agreement existed that a greater emphasis on environmental protection
provisions was needed in the solid waste rules. -

The staff also surveyed other states by telephone, using a separate
questionnaire. A summary of the results of this survey is available. See
Exhibit IV.

Based on the responses received, the staff prepared an action plan outlining
main issues concerning solid waste management and the Agency solid waste
program. The action plan also described actions the Agency should take in each
of these areas. This document, titled "Changes in Minnesota's Solid Waste
Management Program," was distributed on December 16, 1983 to all participants in
the discussions and all other recipients of the questionnaire. See Appendix IV.
It was also distributed to the approximately 350 participants in the "Evaluating
Solid Waste Management Options" conference held in Brooklyn Park on February
23-24, 1984, This action plan established the main outline of the Agency's
solid waste program changes, including revision of the rules, support for a new
State fund to help pay for corrective action costs, and extensive efforts in
solid waste management planning. Written comments were submitted on the action
plan. See Exhibit V.

Subsequent mailings and staff appearances sought further input from a broad
range of interested persons on the substantial impending changes in solid waste
regulation. The Agency Board, during its January 24, 1984 regular meeting,
approved a suggested staff resolution supporting legislation to: strengthen
solid waste management planning; require certificates of need for disposal
capacity; add to the Agency's authorities to require financial assurance; and
create a State fund for closure, postclosure care, and corrective actions when
the operator is unable or unwilling to act. See Appendix V. In testimony
supporting this legislation, Agency staff described the Agency's position on
major solid waste issues in testimony at several well-attended Tegislative
committee hearings in early 1984. See Exhibit VI.

After enactment of the 1984 amendments to the Waste Management Act, the
Agency notified persons on the mailing list of the new statutory requirements.
This May 7, 1984 mailing again solicited comments on the range of subject areas
to be covered in the rules, and requested persons interested in receiving future
mailings on the rules revisions to return a brief enclosed form. See Exhibit
VII. This letter was sent to additional potentially interested persons on
December 27, 1984. See Exhibit VII. The Agency also published a Notice
of Intent to Solicit Outside Opinion in the State Register on May 14, 1984. 8
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S.R. 2420. See Exhibit VIII.

During the early drafting of financial assurance and planning portions of
the revised rules, the Agency found that several issues needed outside comment
before drafts could be completed. On October 1, 1984, the Agency mailed a
letter to persons on the solid waste rules mailing 1list who had indicated
interest in planning and certificate of need and financial assurance. The
letter contained a request for their response on issues, optional approaches,
and the option then believed to have the most merit. Many parties responded to
the financial assurance questions with detailed comments. See Exhibit IX.

The Agency worked from March through September 1984 to develop an approach
that would establish ground water quality standards for land disposal
facilities. A separate October 1, 1984 mailing to selected outside technical
experts described the Agency's proposal to include ground water quality
standards in the solid waste rules. Two persons from outside the Agency
submitted written comments. See Exhibit X.

In Tate 1984 and early 1985, the staff prepared a series of internal drafts
of the revised rules. These drafts incorporated suggestions made by people
outside the Agency, including comments received at additional statewide meetings
in late 1984 and early 1985. The drafts were extensively reviewed by Agency
technical and management staff.

The contents of the evolving rules drafts were explained and discussed in
many meetings and public forums in late 1984 ‘and early 1985. See Appendix II.
Included among these was a series of eight meetings with multi-county solid
waste planning groups, from December 1984 to March 1985, on the financial
assurance provisions of the rules. On February 27, 1985, Agency staff met to
discuss financial assurance with a technical review panel composed of bankers,
insurance company representatives, and surety representatives.

Agency staff members explained the proposed solid waste rules in
presentations on November 9, 1984 to the Minnesota Chapter of the Governmental
Refuse Collection and Disposal Association and on February 20-21, 1985 at the
Agency-sponsored annual Solid Waste Seminar in Bloomington. These presentations
were attended by consulting technical personnel, local government officials, and
facility owners and operators. In addition to the discussion and comments on
the rules received in all these forums, some of the comments in the many
meetings held from January through June 1985 on the proposed Comprehensive Solid
Waste Management Planning and Certificate of Need Ru]es were also pert1nent to
the current rulemaking. :

The Agency published its second Notice of Intent to Solicit Outside Opinion
in the State Register on January 28, 1985. 9 S.R. 1697. See Exhibit VIII. On
January 29, 1985, the-Agency mailed the preliminary draft of the financial
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assurance rules to interested persons on the rules mailing 1list. The Agency
requested comments and stated its willingness to meet with interested parties
upon request. See Exhibit XI. Written comments were received. Agency staff
responded with letters to many of the commentors. See Exhibit XI.

The Agency entered into discussions with the Minnesota Department of Health
on issues surrounding the Agency proposal to establish ground water quality
standards for land disposal facilities. An Interagency Toxics Committee met
nine times from April 1985 to January 1986. The Committee researched and
discussed a number of technical questions regarding allowable Timits for
consumption of contaminants and related health risk issues, and focused a
portion of its activities directly on the solid waste rules proposals. The
Committee's efforts culminated in February 1986 with the Department of Health's
publication of a report, titled "Recommended Allowable Limits for Drinking
Water." See Appendix VI.

On June 18, 1985, the Agency notified all holders of industrial solid waste
disposal facility permits that the rule revisions would affect only mixed
municipal solid waste and demolition debris facilities, but that substantive
rules revisions affecting other types of waste management facilities would await
completion of this first rulemaking. See Exhibit XII.

Preliminary drafts of the remaining portions of the solid waste rules were
mailed to interested persons on the rules mailing list during the summer of
1985. The solid waste permit rule amendments were mailed July 1, 1985. The
rules covering solid waste management facility standards and industrial solid
waste handling (codisposal) were mailed August 1, 1985. See Exhibit XII. This
mailing also included two papers that described proposed changes in the
financial assurance rules. These changes were drafted in response to issues
raised in meetings and written comments. The letter advised recipients of a
series of informational meetings and requested comments on the rules at those
meetings or in writing. ,

The primary announcement of these informaticnal meetings was a mailing dated
July 23, 1985. Agency staff held eight meetings in seven cities in August and
September 1985: Roseville, Owatonna, Marshall, Thief River Falls, Fergus Falls,
St. Cloud, Grand Rapids, and again in Roseville. The six meetings outside
Roseville were full-day sessions. Agency staff explained each of the rules,
then took questions and comments. The first Roseville meeting, directed largely
at consultants and others interested in more detailed discussion of the
technical provisions, took one and one-half days. The final meeting, in
Roseville, was a half-day follow-up question-and-answer session. A total of 217
people attended the eight sessions. The attendees included county
commissioners, county solid waste officers, facility operators, consultants,
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representatives of industry, environmental groups, and persons representing
other interests. Attendees commented on all of the rules; the comments were
later summarized by Agency staff. See Exhibit XIII.

Agency staff met with the Agency Board's Solid and Hazardous Waste Committee
in Grand Rapids on October 3-4, 1985 on the financial assurance portions of the
proposed rules. See Exhibit XIV. At the Tatter meeting, staff explained the
rules dealing with financial assurance and design, operational, and ground water
performance standards for mixed municipal solid waste land disposal facilities,
and received suggestions and extensive questioning from Board committee members.

The Agency continued to meet with numerous individual interested groups and
technical experts, sometimes at the request of the interested parties and other
times at the Agency's request. A1l these meetings are listed in Appendix II.
Brief comments on a few of the meetings follow. Agency staff met in July 1985
with well drillers, soils engineers, and Minnesota Department of Health
regulators on the requirements for water monitoring systems at mixed municipal
solid waste land disposal facilities, and with representatives of analytical
laboratories and ground water sampling firms on the sampling and analytical
requirements. In July and August 1985, the Agency met with the Minnesota
Chapter of the National Solid Waste Management Association (NSWMA) on the
financial assurance provisions. These provisions were discussed with
representatives of trust companies on September 24, 1985. The rules were
discussed in meetings with the Association of Minnesota Counties on August 16,
1985; the Minnesota Association of Commerce and Industry on September 18 and
October 16, 1985; and the Metropolitan Inter-County Association Environment
Committee on May 5, 1986. The Agency met with representatives of the Consulting
Engineers Council on April 9 and April 17, 1986.

The Agency continued to present discussions of the rules at larger seminars
and conferences. These included speeches to solid waste seminars sponsored by
MN/NSWMA on July 19, 1985 in Bloomington and by MN/NSWMA and the Association of
Minnesota Counties on December 12, 1985. Another speech, to the Association of
Minnesota Counties annual convention on January 27, 1986 presented the Agency's
position on financial assurance issues. Return visits to the Agency-sponsored
Annual Solid Waste Seminar in Bloomington on February 20-21, 1985,

February 19-20, 1986 and February 19, 1987 were devoted to presentations,
questions, and comments on the rules.

Additional meetings with the Agency Board's Solid and Hazardous Waste
Committee were held in Roseville on January 27 and February 24, 1986. At the
first meeting, discussion covered the rules provisions regarding solid waste
storage, transfer facilities, refuse-derived fuel processing facilities, -and
codisposal of industrial solid waste at mixed municipal solid waste Tand
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disposal facilities. The second meeting covered the permit rules and continued
discussion of codisposal issues. See Exhibit XIV.

In February and March 1986, the Agency held a series of meetings statewide
to give county commissioners, county solid waste officers and facility operators
another opportunity to question Agency solid waste program managers and
rulewriters and comment on the rules specifically and the solid waste program in
general. These half-day working sessions were jointly sponsored by the
Association of Minnesota Counties, the recently-formed Minnesota Association of
County Solid Waste Officers, and the Agency. The working sessions were held in
ten cities: Rochester, Eveleth, Walker, Mankato, St. Cloud, Thief River Falls,
Fergus Falls, Slayton, Montevideo, and Roseville. The format involved a minimum
of staff presentations and an extended opportunity for questioning and
discussion. A total of 255 people attended the ten sessions. See Exhibit XV.

Taking into account both the written and oral comments, Agency staff
redrafted all portions of the rules. A final draft combined the permit,
financial assurance and all other portions of the rules. This draft was mailed
to all interested persons on the mailing list on September 5, 1986. The letter
requested recipients to provide written comments, and announced another round of
pubTic informational meetings. These meetings were held in October 1986 in six
cities: Duluth, Brainerd, Marshall, Detroit Lakes, Rochester, and St. Paul.

See Exhibit XVI. ;

The Tast part of 1986 included other meetings with specific groups. The
Agency staff on November 14, 1986 mailed another comment request to everyone on
the mailing list. This letter advised readers that the period for receiving
comments had been extended and described, in general terms, the Statement of
Need and Reasonableness and its role in administrative hearings.

The staff had two meetings in late 1986 with the Agency Board's Solid and
Hazardous Waste Committee. The first meeting was held on November 24 and
concentrated on the technical rules' ground water standards. The second meeting
was held on December 15 and covered revisions made in earlier drafts of the
financial assurance rules. '

The Agency staff met with various interested people on March 18 and 19,

1987 to discuss final changes in the draft rules. The people attending these
meetings represented the commentors who had submitted written comments on the
September 1986 draft of the rules.

In summary, Agency staff has put in considerable effort to give full
exposure to the concepts and the specific language in the proposed rules. All
persons living in Minnesota have been given an opportunity for input into the
rulemaking.
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IV. NEED FOR THE PROPOSED RULES

Minn. Stat. § 14.14, subd. 2 (1986) requires an agency to make an
affirmative presentation of facts establishing the need for and the
reasonableness of the proposed rules. In general terms, this means that an
agency must set forth the reasons for proposing rules and the reasons must not
be arbitrary or capricious. However, to the extent that need and reasonableness
are separate, need has come to mean that a problem exists and requires
administrative attention and reasonableness means that the solution proposed by
the Agency is a proper one. The Agency will first address need.

The need for these rules arises from the following sources:

1. The requirements of Minn. Stat. §§ 115.03, 115.07, 115A.02, 115A.42,
115A.917, 116.07, 116.081, and 116D.02 (1986).

2. The need to manage waste in an effective manner to protect human hea]th
and the environment.

3. Federal Resource Conservation and Recovery Act criteria for classifying
solid waste disposal facilities and practices (40 CFR part 257).

4, The Hazardous and Solid Waste Amendments of 1984 requiring states to
adopt and implement a permit program to ensure that facilities which
accept household hazardous waste are in compliance with the criteria of
40 CFR part 257.

A. Requirements of Minn., Stat. §§ 115.03, 115.07, 115A.02, 115A.42,
115A.917, 116.07, 116.081, and 116D.02 (1986).

The Minnesota Legislature has "given and charged" the Agency with the power
and duty:

(e) To adopt, issue, reissue, modify, deny, or revoke,
enter into or enforce reasonable orders, permits, variances,
standards, rules . . . to prevent, control or abate water
pollution, or for the installation or operation of disposal
systems . . . 3 v .

(1) Requiring the discontinuance of the discharge
of . . . wastes into any waters of the state . . .;

(3) Prohibiting the storage of any liquid or solid
substance or other pollutant in a manner which does not
reasonably assure proper retention against entry into any
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waters of the state . . . ;

(4) Requiring the construction, installation,
maintenance, and operation by any person of any disposal
system . . . to prevent, control or abate any discharge or
deposit of sewage, industrial wastes or other wastes by
any person. . . .

Minn. Stat. § 115.03, subd. 1 (1986).

Minn. Stat. §§ 115.07, subd. 1; 116.07, subd. 42; and 116.081, subd. 1 all
require a permit to operate a facility. The procedure for obtaining a permit
must be established by rulemaking. The Agency is undertaking this rulemaking
process to establish permitting procedures for solid waste management
facilities.

More specifically, the Minnesota Legislature has required the Agency to
"adopt standards for the control of the collection, transportation, storage,
processing, and disposal of solid waste . . . for the prevention and abatement
of water, air, and land pollution . . . ." Minn. Stat. § 116.07, subd. 2
(1986). The Legislature has supplemented that basic duty and made it more
specific with the following:

Subd. 4. Rules and standards. . . . Pursuant and subject to

the provisions of chapter 14, and the provisions hereof, the
pollution control agency may adopt, amend, and rescind rules and
standards having the force of law relating to any purpose within
the provisions of Laws 1969, chapter 1046, for the collection,
transportation, storage, processing, and disposal of solid waste
and the prevention, abatement, or control of water, air, and land
pollution which may be related thereto, and the deposit in or on
land of any other material that may tend to cause poliution. . . .
Without limitation, rules or standards may relate to collection,
transportation, processing, disposal, equipment, Tocation,
procedures, methods, systems or techniques or to any other matter
relevant to the prevention, abatement or control of water, air,
and land pollution which may be advised through the control of
collection, transportation, processing, and disposal of solid
waste . . . and the deposit in or on Tand of any other material
that may tend to cause pollution. . . .

Minn. Stat. § 116.07, subd. 4 (1986).

The proposed rules are needed to provide a comprehensive program capable of
protecting human health and the environment during the collection,
transportation, storage, processing, and disposal of solid waste. The rules for
solid waste management facilities will establish a system that minimizes the
migration of pollutants into the air, land, and waters of the State, detects



February 23, 1988
-34-

impacts on the environment, and ensures the availability of financial resources
to operate the facilities. 7

In the Waste Management Act of 1980, the Minnesota Legislature stated its
goals for solid and hazardous waste management. The 1980 Act states that it is
the goal of the State to improve waste management in the State to serve the
following purposes:

(a) Reduction in waste generated;

(b) Separation and recovery of materials and energy from waste;

(c) Reduction in indiscriminate dependence on disposal of waste;

(d) Coordination of solid waste management among political
subdivisions;

(e) Orderly and deliberate development and financial security of
waste facilities including disposal facilities.

Minn. Stat. § 115A.02 (1986).

The Minnesota Legislature has stated that land disposal of waste is not a
desirable management option. The Legislature is also concerned about the
finmancial stability of the owners of waste facilities, particularly as financial
conditions relate to environmental protection. The proposed rules are needed to
assure the financial security of disposal facility operations, closure,
postclosure care, and corrective actions.

The Legislature’s concern for waste management in Minnesota is further
emphasized through the amendments to the Waste Management Act of 1980.
Amendments were made in every year from 1981 through 1986. In particular, the
1984 amendments gave very specific direction to the Agency regarding solid
waste disposal facilities. These directives are included in the following
provisions of Minn. Stat. § 116.07.

Subd. 4f. Closure and postclosure responsibility and liability.
An operator or owner of a facility is responsible for closure of
the facility and postclosure care relating to the facility. If
an owner or operator has failed to provide the required closure
or postclosure care of the facility the agency may take the
actions. The owner or operator is liable for the costs of the
required closure and postclosure care taken by the agency.

Subd. 4g. Closure and postclosure rules. The agency shall
adopt rules establishing requirements for the closure of solid
waste disposal facilities and for the postclosure care of
closed facilities. The rules apply to all solid waste disposal
facilities in operation at the time the rules are effective.
The rules must provide standards and procedures for closing
disposal facilities and for the care, maintenance, and
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monitoring of the facilities after closure that will prevent,
mitigate, or minimize the threat to public health and the
environment posed by closed disposal facilities.

Subd. 4h. Financial responsibility rules. The agency shall
adopt rules requiring the operator or owner of a solid waste
disposal facility to submit to the agency proof of the operator's
or owner's financial capability to provide reasonable and
necessary response during the operating life of the facility

and for 20 years after closure, and to provide for the closure

of the facility and postclosure care required under agency rules.
Proof of financial responsibility is required of the operator or
owner of a facility receiving an original permit or a permit for
expansion after adoption of the rules. Within 180 days of

the effective date of the rules . . . , proof of financial
responsibility is required of an operator or owner of a facility
with a remaining capacity of more than five years or 500,000
cubic yards that is in operation at the time the rules are
adopted. Compliance with the rules is a condition of obtaining
or retaining a permit to operate the facility.

Minn. Stat. § 116.07, subds. 4f, 4g and 4h (1986).

The proposed rules are needed for the Agency to meet the legislative
directives regarding the closure and postclosure care of solid waste disposal
facilities. The proposed rules are needed to establish the financial
responsibility of an owner or operator as it relates to the closure and
postclosure care requirements.

The proposed rules are needed to provide a coordinated process by which
disposal facilities may receive a permit after a certificate of need has been
issued by the Waste Management Board.

No new capacity for disposal of mixed municipal solid waste may be
permitted in counties outside the metropolitan area without a
certificate of need issued by the [Waste management] board
indicating the board's determination that the additional disposal
capacity is needed in the county. A certificate of need may not
be issued until the county has a plan approved under section
115A.46, . . .

Minn. Stat. § 115A.917 (Supp. 1987).

In summary, the proposed rules are needed to prevent, abate and control
water and Tand pollution, as required by Minn. Stat. §§ 115.03 and 116.07,
subds. 2 and 4 (1986), for the reasons stated above. The proposed rules are
needed to provide financial security of waste facilities as stated in the Waste
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Management Act of 1980, Minn. Stat. § 115A.02 (1986), discussed above. The
proposed rules are further needed to establish standards for closure,
postclosure care and financial responsibility, as required in Minn. Stat. §
116.07, subds. 4f, 4g, and 4h (1986). The proposed rules establish a mechanism
by which the certified capacity for land disposal of mixed municipal solid waste
is reflected in Agency permits. Minn. Stat. § 115A.917 (Supp. 1987).

B. Comprehensive Waste Management to Protect Human_Hea]th and the
Environment.

In 1967, the Minnesota State Legislature created the Minnesota Pollution
Control Agency and mandated a study concerning the control of solid waste within
the State. The study would serve as guidance for solid waste management .

A study was completed by Henningson, Durham and Richardson in 1969.
Reference 1. The study enumerated problems at dumps throughout Minnesota.

1. Unsightliness due to blowing paper.

2. Uncontrolled burning.

3. Lack of cover.

4, Scavenging and salvaging permitted.

5. No attendants on-site.

6. No quantity records maintained.

7. No rodent or insect control.

8. No ultimate use plan for the sites.

9. Placement of waste in the water table.

10. Placement of hazardous waste on-site.
11. No record of closed site locations.
12. Poor county planning.

After describing the most common solid waste management problems of 1967 and
1968, the report recommended the following actions:

1. Promote state and local Tegislation to improve operations
at dump sites.

2. Develop and enforce standards.

3. Provide leadership in solid waste management.

In 1969, the Agency adopted an air quality rule (now codified as Minn. Rules
pts. 7005.0700 to 7005.0820 (1987)) regulating open burning. The rule was
adopted to eliminate air pollution problems resulting from facilities without

“proper air pollution control devices and nuisance conditions resulting from open
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burning. This rule eliminated the use of burning as a method of solid waste
reduction at dumps. Thus, the need for proper management and operational
techiques increased in magnitude because permitted land disposal facilities
would take in more solid waste than dumps.

On January 12, 1970, the Agency adopted solid waste rules (now codified as
Minn. Rules pts. 7035.0300 to 7035.2400 (1987)) to address the collection,
transportation, and disposal of solid waste. These rules were intended to close
mismanaged dumps and institute the practice of sanitary landfilling, thereby
eliminating nuisance conditions at the dumps. The permits allowed by the rules
contained standards regarding the amount and frequency of cover, the compaction
of the solid waste, methods for disposal of the waste, reporting requirements,
and other operational standards. The permits did not require a ground water
monitoring system at each facility. Having a ground water monitoring system
remained an optional standard until 1973.

In 1971, research available from academic and federal government programs
indicated potential problems resulting from accepting industrial and hazardous
wastes at mixed municipal solid waste landfills. The Agency required permit
applications to designate areas and special handling techniques for storage or
disposal of industrial and hazardous wastes at mixed municipal solid waste land
disposal facilities. This process allowed these wastes to be stored or disposed
of at a facility while the Agency gathered further information to determine the
effects the wastes would have on ground water.

In 1972, the EPA published a guidance manual for the design and operation of
sanitary landfills. The manual was titled "Sanitary Landfill Design and
Operation" (SW-65ts). The manual recommended a five-foot separation between the
fill base and the water table. EPA's research indicated the separation would
remove enough readily-decomposed organics and bacteria to make leachate
acceptable for mixing with ground water. The manual also recommended that two
feet of cover and impermeable liners be used to control the movement of liquids
into and out of these facilities. There was no recommendation on the
permeability needed to ensure the effectiveness of the cover and liner design.

With the above information, the Agency began a review of the solid waste
rules to determine changes that would improve its ability to protect Minnesota's
environment. Until the changes could be made, permit and enforcement actions
continued to emphasize operational standards. Reviewing the available
information on disposal facilities and discovering leachate seeps at permitted
sites caused the Agency to recognize that ground water could easily be .
polluted. The Agency determined that changes were needed to prevent pollution.

Therefore, in 1973, the Agency amended the solid waste rules to strengthen
the Tand disposal facility standards. The rule revisions were primarily based
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on the 1972 EPA guidance manual. The changed requirements included a minimum
five-foot separation distance to ground water, mandatory ground water and gas
monitoring, stricter control on the wastes accepted at the facility, and
prohibition on disposal of hazardous wastes, liquids, sludges, and special
infectious wastes at mixed municipal solid waste land disposal facilities. A1l
permit applications were required to include a hydrogeologic study with at least
one soil boring placed to a depth of 50 feet below the proposed excavation and
Towest elevation of the site.

The 1973 rule revisions also included a new rule, now codified as Minn.
Rules pt. 7035.2500 (1987), containing closure requirements for dumps and
sanitary landfilis. This rule was intended to ensure sites were adequately
covered, sloped to encourage surface drainage, and seeded to prevent erosion.
The rules as amended in 1973 were deemed adequate to protect the environment,
based on the information then available.

During the 14 years that the current permit and technical standards have
been in effect, considerable new information has been obtained through
lTiterature review and actual monitoring data. This information shows that the
existing rules do not provide adequate environmental protection.

In Minnesota, it is estimated that over 1,600 open dumps were used for solid
waste disposal. The majority of these sites were located in undesirable areas
such as floodplains, swamps, and gravel pits. The Agency directed solid waste
management efforts at closing the open dumps in coordination with the
construction of sanitary landfills. The permits issued for these early landfill
facilities contained little guidance on standards pertaining to the landfills.,
Initial permits had no expiration dates. The lack of direction and dates in the
permits has created considerable difficulty in enforcement of the existing solid
waste rules. A more systematic approach is needed to issue permits and modify
them as necessary to accommodate technological changes.

In 1984, the Agency took steps to develop a consistent approach to the
permitting process for all facilities governed under air quality, water quality,
hazardous waste, and solid waste rules. The existing permit rules were revised
and consolidated into one set of rules, Minn. Rules ch. 7001. However, few
provisions specific to solid waste management were included in the 1984 permit
rule revisions. Therefore, revisions are needed to the rules addressing the
permitting of solid waste management facilities.

To better understand the need for revisions to the permit rules, it is
necessary to look at the changes in solid waste technology and management
procedures that have occurred in the last decade. In the 1970's, it became
“clear that land disposal facilities were not designed adequately to protect the
environment. In 1979, a report to the joint legislative committee on solid and
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hazardous waste indicated that land disposal was not the best management
technique and solid waste management should be directed to alternatives other
than land disposal. Reference 2. This report became the basis for the Waste
Management Act of 1980. The Waste Management Act established a State policy for
solid waste management that included the use of alternatives to land disposal.
The Waste Management Act required counties to develop solid waste management
programs that do not rely on land disposal. The 1984 amendments to the Waste
Management Act required counties to obtain a certificate of need for any
additional land disposal capacity needed for mixed municipal solid waste. A
certificate of need can only be issued after alternative management techniques
are implemented.

As counties undertook comparing alternative solid waste management
techniques, they looked to the Agency for permit requirements and technical
design and operational standards. The existing rules do not address the
permitting of recycling facilities, refuse-derived fuel processing facilities,
or co-composting facilities. Therefore, revisions to the permit rules are
needed to enable counties to compare management alternatives and to provide
permit applicants sufficient information so the Agency can review facilities'
potential impacts on human health and the environment.

To obtain a certificate of need counties must establish a solid waste
management system that incorporates the use of recycling, composting or other
methods to reduce the amount of mixed municipal solid waste that must be Tand
disposed. As discussed in item C below, Minn. Stat. § 115A.917 (Supp. 1987)
prohibits the permitting of new capacity for disposal of mixed municipal solid
waste in the nonmetropolitan area without completion of the planning process and
issuance of a certificate of need. Minn. Stat. § 473.823 sets a similar
requirement for disposal of mixed municipal solid waste in the seven-county
metropolitan area. Therefore, revisions to the permit rule are needed to
reflect these statutory requirements.

In 1974, water monitoring results showed that land disposal facilities
impacted ground water quality. Additionally, leachate was observed leaking from
side slopes and fill areas at the facilities. These early warnings indicated
that sométhing was wrong and land disposal facilities could cause pollution.
However, these monitoring results were contrary to the perceived fundamentals of
facility performance and no standards existed to measure the nature of the
impacts. The Agency, counties and facility operators believed these problems
were related to poor operation rather than poor design or Tocation. This belief
resulted in increased enforcement efforts to correct poor operational practices.
Little was done to change designs.

In 1975 and 1976, the Agency put considerable effort into closing dumps and
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permitting land disposal facilities. The Agency had permitted approximately 125
Tand disposal facilities and demolition debris land disposal sites by this time.
About 100 facilities had some sort of monitoring system. Ten facilities had
documented leachate problems, and two had leachate collection systems. Typical
monitoring systems at facilities during this time consisted of one private water
supply well Tocated at a nearby residence, which may have been as far as one
mile away, or suction lysimeters placed around the fill area to monitor the
unsaturated soil zone. At some facilities, owners and operators installed and
attempted to determine ground water flow directions. At this time the Agency
believed that three monitoring wells, one upgradient and two downgradient, could
provide adequate information to determine the impacts of the landfill on the
surrounding environment.

In 1976, the federal government enacted the Resource Conservation and
Recovery Act (RCRA) in response to the new American ideal of self-sufficiency
resulting from the 1973 oil embargo. RCRA promoted resource recovery and
resource conservation as well as controlling disposal of solid and hazardous
waste. Relative to solid waste, RCRA requires many planning activities and
established minimal performance standards for land disposal facilities. These
performance standards were . used to determine the status of a disposal facility -
dump versus landfill. RCRA required all states to complete an open dump
inventory. By 1977, the majority of Minnesota dumps were closed and Tandfills
permitted. Unfortunately, many of the dumps had not been covered properly or
sloped to promote run-off of precipitation. Operations at some sites were so
poor that the landfills looked like dumps and were perceived as such.

In 1977, the Agency attempted to correct deficient operational practices
through enforcement actions rather than rule revisions. During this time, for
example, legal action was taken against the owners of the Oak Grove Landfill.
The facility had violated operational standards. The county of Anoka and the
Agency Jjointly revoked the operating permit for the facility. In an Agency
hearing, the permit was revoked; however, in an appeal to the court system, the
revocation was overturned. The court found that violations of operational
requirements, specifically daily cover and litter control, were not sufficient
cause for revocation as they could not be directly linked to pollution
abatement. This finding cast doubt on the enforcement ability of the Agency.
The proposed rules are needed to better define the pollution abatement actions
required at a solid waste management facility.

By 1979, the Agency began to focus on ground water issues in general, and
hazardous waste in particular. In 1979, the Agency adopted hazardous waste
rules. The EPA followed with rules in 1980. These actions focussed the State's
attention on hazardous waste. In 1980, the Agency completed the open dump
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inventory mandated in RCRA. More than 1,600 sites were inventoried and all but
135 were active or historical mixed municipal solid waste land disposal
facilities or dumps. After reviewing file information and conducting site
inspections, 86 sites were rated as top priorities for poliution potential. The
Agency identified a need to close open dumps and control operations at permitted
facilities.

The discovery of hazardous waste disposal at solid waste facilities further
reminded the Agency of potential pollution problems. During 1980 to 1982, the
Agency discovered ground water contamination at solid waste facilities including
Ironwood Landfill in Fillmore County, Waste Disposal Engineering Landfill in
Anoka County, Winona Landfill in Winona County, Hibbing Dump in St. Louis
County, Oakdale Dump in Washington County, and Windom Dump in Cottonwood County.
These discoveries, coupled with the knowledge that household quantities of
hazardous waste enter solid waste land disposal facilities, again raised
concerns about the adequacy of the existing design, monitoring, and siting
rules.

In 1980, the Agency developed a program to review industrial solid waste
intended for disposal at mixed municipal solid waste land disposal facilities.
The program was developed as a follow-up program to the hazardous waste
disclosure program and to address the rule now codified as Minn. Rules pt.
7035.1700, item V (1987). The existing rule reads as follows:

V. The fo]]owing shall not be acceptab]e for deposit in sanitary
Tandfills except in amounts normal in household waste: . . .
(4) Other substances that may be deemed unacceptable by the agency

The industrial solid waste program was voluntary and consisted of an Agency
review of data provided by the waste generator, the design and operation of the
facility, and ground water monitoring test results. From this information, the
Agency determined the suitability of the proposed facility for use as a disposal
site for the waste in question. Each waste was required to be analyzed and no
blanket approvals were granted. For example, paint filters from one industry
were not considered acceptable without proper analyses unless the processes and
materials could be shown to be the same as those found in an industry that
previously analyzed the waste. Disposal of only 7 percent of the total amount
of industrial solid waste generated actually was approved through the codisposal
process. The staff time needed to review individual codisposal requests was
overwhelming and 1ittle actual site hydrogeologic information was available.

Difficulties also arose in delivery of waste to the disposal site. The
Agency's approval stated only that the waste described by the accompanying data
was acceptable for disposal at a particular site. The facility owner had the
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final approval and the responsibility to ensure that waste delivered to the
facility was indeed the waste approved. Inspection of incoming waste was not
stringent in many cases. Many facility owners did not accept either their
responsibility or the consequences of inappropriate wastes being delivered to
the facility.

This problem became particularly important in the case of the Ironwood
Landfill in Fillmore County. Generators shipped hazardous waste to the facility
along with wastes that were approved through the codisposal process. The
hazardous waste contaminated ground water and required costly remedial actions.
This facility had been considered an acceptable disposal site for nonhazardous
waste because the little site information available at the time indicated the
subsurface soils consisted mainly of clay. As the facility owner conducted
ground water monitoring, it became clear how little the owner knew about the
hydrogeologic conditions at the site.

The Agency reconsidered the need for upgraded design and operational
standards and a means to handle nonhazardous industrial solid waste. The
facility operators' association (Minnesota Waste Association) requested that the
codisposal process be put into rule so all facilities must comply. The proposed
rules need to address the issues of managing industrial solid waste at mixed
municipal solid waste land disposal facilities and developing adequate design
requirements.

In 1980, ground water monitoring at land disposal facilities expanded to
include testing for organic pollutants. From this testing, it became apparent
that leachate from mixed municipal solid waste land disposal facilities
contained a variety of organic pollutants. The testing program included mainly
volatile organic chemicals, many of which are toxic or carcinogenic at very low
levels. Volatile organic chemicals are found in ground water at nearly every
permitted mixed municipal solid waste land disposal facility tested regardless
of size or location. Even more surprising to the Agency was its inability to
connect the contamination of ground water to the disposal of a particular
industrial solid waste disposed of at the site. This once more pointed to the
need for rule revisions to upgrade monitoring requirements.

Administrative problems show a need for stricter rules. The first permitted
facilities began operations in 1972. Some of these facilities were reaching
capacity in 1980. Others incurred considerable expenditures due to ground water
contamination. Operators were deciding to shut down operations, close the gate,
and walk away, Teaving closure work and ground water cleanup undone. The
circumstances at numerous sites (Ironwood, Hansen, St. Augusta, Winona and Waste
Disposal Engineering) indicated that funds were not being set aside to properly
close facilities. The Agency faced the need to take legal action to get
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facilities properly closed. The proposed rules are needed to ensure sufficient
funds are available to complete closure, postclosure care and corrective
actions.

The Agency has recognized the need to update its solid waste program to
emphasize the proper design, operation, and construction of land disposal
facilities. Since 1976, the state of Wisconsin has required liners, leachate
collection systems and sophisticated hydrogeologic studies, as have other states
such as New Jersey and California. The Agency responded to the deficiencies in
its solid waste program in two ways.

First, a team of staff members was organized to begin a rule revision
process and existing permits were amended. The 1981 rulemaking process,
although short-Tived, provided the necessary basis for development of a
long-term solid waste regulatory program.. The process demonstrated the enormous
complexity of developing a State solid waste management program that adequate]y
addressed the technological advances.

Beginning in 1981, the Agency upgraded the original, nonexpiring permits to
include increased hydrogeologic investigation, monitoring, and design standards.
The Ironwood Landfill incident was a significant factor in the decision to
upgrade all permits. Removal of hazardous waste improperly disposed of at
Ironwood disrupted much of the site. The Agency recognized that an in-depth
hydrogeologic investigation, monitoring system and design upgrade were needed to
properly treat the contaminated ground water. The operator had little incentive
to complete these tasks voluntarily. The option required changes through the
permit process. The Agency determined what changes were needed (hydrogeologic
study, closure requirements, monitoring, engineering plans, etc.) and amended
the permit, following opportunity for public participation. Since the Agency
could not repermit all land disposal facilities at once, a priority system was
developed to handle the sites deemed in most need of permit upgrading. The
priority was based on the facility size, monitoring results, and other critical
factors about the facility.

The permit upgrade process affected recent trends in solid waste management.
The facility upgrade process is expensive and facility operators felt they were
mistreated because not all.facilities entered the process at the same time. In
an attempt to remedy what they saw as unfair practices in a competitive market,
these operators requested that the Agency revise the solid waste rules to
require all facilities to upgrade their sites at the same time. Facility
operators tried other means to avoid costs. For instance, when an amended
permit was issued to Ironwood, the operators chose to close and left without
completing closure requirements. The operator of the Winona Landfill, when
faced with the cost of permit upgrade, told the county he would close. The
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county purchased the facility. When Sibley County was required to upgrade its
site, the county turned over management to a private party. The city of
Rochester sold its facility to Olmsted County. The proposed rules are needed to
ensure that necessary studies and engineering requirements are applied across
the board and to minimize any competitive disadvantages that might occur.

In 1982, the Agency again undertook a program analysis to determine the
approach needed regarding solid waste management. The Agency wrote position
papers to address the various aspects of the Agency's solid waste program.

These papers were used as internal working documents and formed the foundation
for the proposed rules. The papers discussed issues and options and
recommendations on the approach that should be taken. Issues discussed included
enforcement, closure/postclosure care, industrial solid waste management,
performance standards compared to design standards, ground water monitoring, and
alternative solid waste management facilities.

In response to the increase in detected ground water pollution and the
issues discussed in the position papers, the Agency formed a special unit to
work on revising the solid waste rules in 1983. The rules included upgraded
~design and operational standards, financial assurance requirements, ground water
standards, and procedures for completing a hydrogeologic study. The existing
permit rules were found insufficient to properly address the latest
technological advances in solid waste management. The proposed rules need to
contain a cohesive regulatory system for managing solid waste.

In 1983, the Agency contracted with the firm of Eugene A. Hickok and
Associates to conduct a hydrogeologic assessment of land disposal facilities
Tocated in two different environments, sandplain and clay. The purpose of the
assessment was to: determine if the facility passed or failed the RCRA ground
water criteria; gain information on the appropriateness of location, design and
operation of the facility; and build a data base of information to support the
development of a ground water protection strategy framework for the State. The
hydrogeologic assessment of land disposal facilities reached the following
conclusions: :

1. A land disposal facility could be sited in either sandplain or clay
with careful engineering design and long-term operation of the
facility, although the engineering needs would not be necessarily the
same.

2.  The use of cover material of an impermeable nature that is properly
graded to facilitate surface water run-off can significantly reduce
leachate generation,
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3. A lYiner and leachate collection system at a clay facility is important
to minimize the potential ground water impacts by synthetic organics
and other chemicals.

4, The use of a liner and leachate collection system can significantly
abate the potential for ground water contamination in a sandplain
environment.

The consultant prepared a final report on the hydrogeologic assessments
conducted at sites Tocated in clay and sandplain environments. See Exhibits
XVIT and XVIII.

Since the existing solid waste rules did not address the construction of
Tiners, leachate collection systems, or impermeable covers, revisions to the
solid waste rules are needed.

C. Resource Conservation and Recovery Act Requirements.

As discussed in Part II, RCRA requires the EPA to adopt guidelines for
comprehensive solid waste management plans. 42 U.S.C. § 6944, These plans were
to require the disposal of solid waste in sites having no reasonable probability
of impacting health or the environment. Id. Subsequent regulations contained
criteria for classifying disposal sites as sanitary landfills or open dumps.

The facilities fulfilling the criteria were classified as sanitary landfills and
those that did not were classified as open dumps.

Among the factors included in the criteria established under RCRA were
floodplain siting, surface water quality impacts, ground water quality impacts,
Tandspreading of sludges and other wastes, open burning and air quality impacts,
explosive gases, bird hazards to aircraft, and control of access. 40 CFR part
257. In 1980, the Agency classified disposal sites in Minnesota as either
sanitary landfills or open dumps. The list of open dumps was submitted to EPA
for inclusion on the national inventory of open dumps. The owner or operator of
an open dump was required by the Agency to close or upgrade the site to meet the
criteria of 40 CFR part 257 and the State solid waste rules.

Disposal facilities remain that violate the criteria Tisted in 40 CFR part
257. As stated under 40 CFR section 257.3, any facility that fails to meet the
criteria poses a "reasonable probability of adverse effects on health or the
environment." Many of these facilities are converted dumps and have not been
designed, constructed or operated with industry standards considered necessary
to meet the criteria. A

The proposed rules are necessary to facilitate the Agency bringing
facilities into compliance with the criteria discussed above.
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D. Hazardous and Solid Waste Amendments of 1984 - November 1987 Permit
Program Revision Deadline.

The Hazardous and Solid Waste Amendments of 1984 (Pub. L. 98-616, 98
Stat. 3268 et seq.) amend section 4005 of RCRA (45 U.S.C. § 6945) to address the
control of hazardous waste at solid waste facilities. Specifically, by November
1987 states were to have adopted and implemented a permit program or other
system with prior approval to ensure that facilities that accept household
hazardous waste are in compliance with EPA's criteria. The amendments require
EPA to determine whether each state has developed an adequate permit program.
The process has been delayed. Recent correspondence indicates that EPA criteria
will be published in mid-1988. -

In the past, EPA reviewed state permit programs by reviewing each state's
solid waste management plan developed under section 4007 of RCRA (42 U.S.C.

§ 6947). The review and approval process consisted of a general review of the
State plan and focused on whether the regulations or statutes addressed the
criteria. The review did not consider how the program would ensure that
facilities met the criteria. For example, to satisfy the "no ground water
contamination" criterion, EPA looked to see that ground water monitoring
requirements were included in the regulation. EPA has stated it intends to be
more specific in approving permit programs in the future. Two options are
currently being considered. Both will require detailed permit programs and
accompanying technical standards. For instance, EPA would require each state's
rules to include requirements for a leachate collection system and would
determine if the standards for the leachate collection system are adequate.

The proposed rules are needed to ensure that the date that will be
substituted for the November 17, 1987, deadline established by the Hazardous and
Solid Waste Amendments of 1984 is met and that the Agency's permit program
contains the necessary detail to ensure the criteria are met.

In summary, the proposed rules are needed: to ensure land disposal facility
operations are properly financed for closure, postclosure care, and contingency
action; to establish ground water standards for analyzing the performance of
solid waste facilities; and to establish proper design and operational
standards. The proposed rules are needed to comply with federal and State Tlaws
and to protect the health, safety and welfare of the State's citizens.




February 23, 1988
-47-

V. STATEMENT OF REASONABLENESS

The Agency is required to make an affirmative presentation of facts
establishing the reasonableness of the proposed rules. Minn. Stat. § 14.14,
subd. 2 (1986). Reasonableness is the opposite of arbitrariness and
capricousness and means that there is a rational basis for the Agency's proposed
action. The purpose of this section is to demonstrate that each provision is a
reasonable approach to its defined function.

The discussion below addresses the reasonableness of the provisions of the
rules that the Agency proposes to adopt or amend.

A. Reasonableness of Proposed Amendments to Parts 7001.0010 to 7001.0210
PERMITS.

The existing permit rules were adopted pursuant to Minn. Stat. § 116.07,
subds. 4 and 4a. That law allows the Agency to issue permits for solid waste
facilities and to adopt rules concerning solid waste facilities. Parts
7001.0010 to 7001.0210 establish a permitting procedure that is logical, fair,
and gives the public and the applicant an adequate opportunity to comment on the
permit. The rules provide an opportunity to hold a contested case hearing or
public informational meeting. They set out reasonable conditions to be included
in the permit,

The following discussion addresses the reasonableness of the amendment of
individual provisions of the rules.

1. Part 7001.0020 SCOPE.

Item A of this part establishes the scope of the permit rules as to solid
waste management facilities. The permit rules apply to an Agency permit for
"storage, treatment, utilization, processing, transfer, intermediate disposal,
or final disposal of solid waste." Item A is amended to make more specific the
scope of the permit rules as they relate to permit applications for transfer
facilities, recycling facilities, refuse-derived fuel processing facilities, and
composting facilities. Reducing the time period from 180 days to 90 days for
submittal of those applications is reasonable because the listed facilities are
less complex and Tess Agency review time will be necessary. Agency review of
the permit application to adequately protect the environment is less involved
because the submittals and facility designs are simple and straightforward.
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2. Part 7001.0040 APPLICATION DEADLINES.

This part establishes the timing for an applicant to file a permit
application. Proposed new subpart 4 requires that a preliminary application for
a new mixed municipal land disposal facility must be filed at Teast 90 days
before the date planned to start activity needed to complete a detailed site
evaluation. It is reasonable to require a preliminary application and that it
be submitted in advance of the detailed site evaluation because of the extensive
time and expense involved in a detailed site evaluation. The submission of a
preliminary application gives the Agency time, for example, to advise the
applicant that a particular location may or may not be suitable for permitting
and to recommend other locations be investigated before the applicant completes
a detailed site evaluation. This preliminary review by the Agency will reduce
the time and expense incurred by an applicant by eliminating the need for
numerous soil borings and monitoring wells at a location the Agency considers
unsuitable for use as a land disposal facility.

3. Part 7001.0050 WRITTEN APPLICATION.

This part sets forth the information required to be submitted by the
applicant. Item I has been amended to include a reference to new provisions
applicable to applications for permits to construct and operate solid waste
management facilities that are unique to those facilities. The amendment will
inform solid waste management facility permit applicants of the requirements
unique to the applications regarding their facility.

4, Part 7001.0060 SIGNATURES.

This part specifies who must sign permit applications. The purpose of these
requirements is to ensure that the signer has authority to bind the applicant.
This makes the applicant directly accountable and responsible for the statements
made in the permit application.

Items A to C are existing provisions and have not been amended.

Item D is amended to include solid waste management facilities in the
the exception to the applicability of the requirement that the operator and
owner of the facility sign the application. It is reasonable to include solid
waste management facilities in this provision because it provides consistency
with other Agency programs.

Item E provides that if the landowner is different than the facility owner,

-both the landowner and the facility owner must sign the application. The
requirement that both the Tandowner and the facility owner sign the application



February 23, 1988
-49-

is reasonable because each of these parties has some degree of control over the
facility or activity. Both should be accountable for the information that
appears in the permit application.

Item F provides that an engineer registered in the State of Minnesota sign
all reports and plans prepared for a solid waste management facility permit
application. The requirement that an engineer registered in Minnesota sign all
plans and reports prepared for the permit application is reasonable because the
design of the facility is critical to the performance of the facility and having
an engineer registered in Minnesota approve the design offers at least some
assurance of proper design. The preparer of the design should be responsible
for the information that appears in the permit application.

5. Part 7001.0140 FINAL DETERMINATION.

Part 7001.0140 sets out the main criteria for and the form of the Agency's
decision on a permit application.

Subpart 1 of this part provides that the Agency shall issue, reissue, revoke
and reissue, or modify a permit if the Agency determines that the proposed
permittee will comply or will undertake a schedule of compliance to achieve
compliance with all State and federal pollution control statutes and rules and
that all applicable requirements of Minn. Stat. ch. 116D (1986) and the rules
promulgated thereunder have been fulfilled. This subpart is amended to require
that, for solid waste management facilities, Minn, Stat. ch. 473 must also be
complied with. It is reasonable that the rules be amended to refer to chapter
473 because that law provides that solid waste management facilities constructed
in the seven-county Twin Cities Metropolitan Area must fulfill the requirements
of the Metropolitan Council's Comprehensive Plan before the Agency may issue a
permit.

Subpart 2 sets forth findings of the Agency that constitute justification
for the Agency to refuse issuance of a new or modified permit, to refuse permit
reissuance, or to revoke the permit without reissuance. Subpart 2 is amended to
include item F which refers to the requirements of Minn. Stat. ch. 473. It is
reasonable to include this provision as justification for the Agency to refuse
permit issuance because the Metropolitan Council is responsible for overall
planning in the seven-county metropolitan area. Without approval of facilities
to be constructed, the Metropolitan Council cannot comply with its statutory
responsibilities.
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; 6. Part 7001.0170 JUSTIFICATION TO COMMENCE MODIFICATION OF PERMIT OR
REVOCATION AND REISSUANCE OF PERMIT.

This part currently sets out eight conditions that justify the start of
proceedings to modify a permit or to revoke and reissue a permit. The
conditions that justify modification or revocation and reissuance of a permit
are: new facility conditions that have a potential to affect the environment;
receipt of new information; changes in pollution control statutes or rules due
to federal, State or court action; events beyond the control of the permittee; a
finding by the Commissioner that a change is needed in order to remove a danger
to human health or the environment, or receipt of a request to transfer the
permit. It is reasonable to amend these conditions by adding a reference to a
new rule that alerts solid waste management facility permittees to the events
that will trigger the modification or revocation and reissuance of an Agency
permit. This provides permittees with assurance that unjustified unilateral
actions will not result in permit modification or revocation.

7. Part 7001.0190 PROCEDURE FOR MODIFICATION; REVOCATION AND REISSUANCE;
AND REVOCATION WITHOUT REISSUANCE OF PERMITS.

This part consists of three subparts that provide the procedures for
modification, or revocation and reissuance of permits.

Subpart 3 lists minor modifications that do not need to go through the
entire public notice procedure. These minor modifications do not involve an
increase in the emission or discharge of pollutants into the environment and do
not reduce the Agency's ability to monitor the permittee's compliance with
pollution control statutes and rules. This subpart reduces the Agency effort
needed to make permit changes that have no adverse environmental impact. Item D
has been amended to add a reference to a new rule that addresses changes that
will be considered minor modifications of solid waste management facilities. It
is reasonable to amend this particular subpart to add a specific reference to
minor modifications of solid waste management facilities as it provides
permittees with a complete list of items that can be changed without entering
the lengthy and costly permitting process.
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B. Reasonableness of Proposed New Parts 7001.3000 to 7001.3550 SOLID WASTE
MANAGEMENT FACILITY PERMITS.

It is reasonable to adopt new rules that specifically address permits for
only solid waste management facilities because the standard permitting procedure
rules alone cannot address the requirements specific to these facilities. The
following discussion addresses on a part-by-part basis the reasonableness of the
proposed rules governing the issuance of solid waste management facility
permits.

1. Part 7001.,3000 SCOPE.

This part lists the existing and new Agency rules that govern the permit
application procedures and issuance procedures applicable to a solid waste
management facility permit. Making existing Agency rules applicable to a solid
waste management facility permitting process, to the extent possible, provides
consistency among the Agency's permitting programs. '

2. Part 7001.3025 DEFINITIONS.

This part incorporates by reference definitions contained in parts 7001.0010
and 7035.0300. Making definitions that are applicable to the Agency's overall
permitting procedure also apply to the parts directed specifically to solid
waste management facilities provides consistent use and interpretation of terms.

3. Part 7001.3050 PERMIT REQUIREMENTS.

This part identifies the activities and facilities to be included
(subpart 1) and excluded (subpart 2) from the requirement to obtain a solid
waste management facility permit. It also establishes that certain facilities
are -permitted-by-rule if they meet certain requirements (subpart 3) and that
their eligibility for permit-by-rule status may be terminated under certain
circumstances (subpart 4). The reasonableness of these sections is discussed
below.

Subpart 1. Permit required. This subpart identifies the operations and
facilities subject to the requirement to obtain a permit. The Agency has the
duty to regulate the management of solid waste, including its treatment,
storage, processing or disposal. Minn. Stat. §§ 116.07, subds. 2, 4 and 4a and
116.081, subd. 1 (1986). Requiring facility owners that treat, store, process,
or dispose of solid waste to obtain a solid waste management facility permit
is the most efficient method by which the Agency may evaluate the ability of
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solid waste management systems to operate in accordance with environmental and
human health protection standards. It is appropriate that activities such as
the establishment, construction, operation, closure, or expansion, of facilities
are subject to the permit requirements because it is at these critical times
that the Agency can affect the facility owner's ability to comply with standards
and permit conditions that will best protect human health and the environment.
If a person were allowed to establish and construct a facility without obtaining
a permit, the Agency could be in the position later of choosing between allowing
the existence of a facility that does not meet the location and design standards
of the rules or stopping the operation of a fully-constructed facility, thus
causing a substantial economic loss. Without a review of the facility design
and operation procedures proposed for the facility, the Agency has no assurance
that appropriate environmental protection standards and rules will be complied
with.

Subpart 2. Exclusions. Certain activities, if performed in compliance with
specific standards, present a low potential for adverse effects on human health
and the environment. The issuance of a permit for those activities would not
alter or reduce this potential. Backyard compost areas (item A) have this Tow
potential for adverse effects. Due to the large number of homeowners that
compost, it is reasonable to exempt this activity from permit requirements
because of the minimal benefit received from any additional administrative
burden. The burden of obtaining a permit would discourage the establishment of
backyard compost areas. That result would directly conflict with Minn. Stat.

§ 116D.02 (1986) of the State Environmental Policy Act. This policy designates
the reuse of solid waste as the State's highest management priority.
Additionally, some solid waste management facilities are regulated under other
Agency rules. Requiring them to obtain a solid waste management facility permit
is unnecessary to protect human health and the environment. Therefore, it is
reasonable to exempt sewage sludge landspreading facilities (item B) from permit
requirements in addition to those already imposed by Minn. Rules ch. 7040.

Subparts 3 and 4. Permits-by-rule and termination of eligibility for
permit-by-rule. Subpart 3 establishes six categories of facilities deemed to
have obtained a permit without making application if the owner or operator meets
certain conditions set out in the rule. Subpart 4 allows the Agency to
terminate the eligibility of a facility owner or operator if the owner or
operator violates any requirements of parts 7035.0300 to 7035.2875, or conducts
activities that would require an individual solid waste management facility
permit, or if the Agency finds that an individual permit is necessary under the
" circumstances to protect human health or the environment. The reasonableness of
the provisions of subparts 3 and 4 are discussed below.
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- Items A and B of subpart 3 relate to facilities that because of their small
size present a low potential for environmental harm (transfer facilities,
demolition debris land disposal facilities). Item A provides that certain
transfer facilities are eligible for permit-by-rule status. Transfer facilities
with a capacity of Tess than 30 cubic yards do not receive enough waste to be of
concern provided that minimum design and operational standards are satisfied.
Therefore, it is reasonable to permit these facilities by rule and simply
require notification of their existence to ensure design and operational
standards are complied with. Item B makes small demolition debris Tand
disposal facilities eligible for permit-by-rule status. Demelition debris
is a relatively inert material with a low potential for environmental harm.
Demolition debris is generated during the destruction of buildings and the
removal of roads resulting in the need for numerous short-term, small disposal
sites. Because of the administrative burden and the inert material being
managed, it is reasonable to permit-by-rule demolition debris land disposal
facilities operating less than 12 consecutive months and having a capacity less
than 15,000 cubic yards, if they notify the Agency and design and operate the
facility in accordance with Agency standards. Transfer facilities and
demolition debris land disposal facilities are also governed by local ordinances
and monitored by these governmental units.

Items C, D and F of subpart 3 establish recycling centers, compost
facilities handling only yard waste, and non-sludge wood waste or water
treatment lime sludge storage sites as permit-by-rule facilities. These
facilities handle wastes that have a low potential for environmental harm if
proper management procedures are followed. These facilities require minimum
standards. The detailed review and public input of the permit process would be
of 1ittle benefit to ensure protection of the environment.

Item E of subpart 3 establishes energy recovery facilities governed by air
quality rules as permit-by-rule facilities. It is reasonable to grant energy
recovery facilities solid waste management permits by rule because the air
quality permit will impose stringent standards for the protection of the
environment. Solid waste management concerns are addressed in the air quality
permit and there is no need to duplicate this effort by issuing a solid waste
management facility permit.

Item G of subpart 3 applies to facilities receiving solid waste from the
explioration, mining, milling, smelting and refining of ores and minerals. These .
facilities are regulated under the Minnesota Department of Natural Resources
rules on mining and the Agency's rules for State disposal systems. Further
regulation of facilities accepting only solid waste generated from the
exploration, mining, milling, smelting and refining of ores and minerals under a
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solid waste management facility permit would not provide additional protection
of human health or the environment. Obtaining an additional solid waste
management facility permit would unnecessarily burden the applicant for no
additional health or environmental protection.

Subpart 4 establishes the reasons for which the Agency may revoke
permit-by-rule status for a facility. Since the facilities included in subpart
3 are not always covered by another permit, provisions for terminating
eligibility to be permitted-by-rule are included. The rule allows individuals
with a facility in permit-by-rule status the opportunity for a public
information meeting or contested case hearing if the Agency acts to terminate
this status. '

There are three findings any one of which constitutes justification for the
Agency to terminate eligibility. It is reasonable to terminate eligibility for
a facility in violation of the conditions listed in subpart 3 and the Agency
technical rules for design, construction, and operation of solid waste
management facilities since compliance with these conditions and requirements
serves as the basis for eligibility to be permitted-by-rule. It is also
reasonable to terminate permit-by-rule eligibility if a facility is required to
obtain a solid waste management facility permit for other solid waste
activities. Conducting other solid waste management activities at the facility
could affect the management alternative permitted-by-rule, thus making it
necessary to address operation of the entire facility in an individual permit.
It is reasonable to terminate the eligibility of a facility for permit-by-rule
status if circumstances exist which show that a more detailed review of the
facility design and operation by the Agency is necessary to ascertain how human
health and the environment will be protected. Permit-by-rule status has been
deemed appropriate by the Agency for solid waste management activities small in
size or limited in waste types accepted. If these situations are altered in the
manner discussed above, it is reasonable that the Agency use the permit review
process to scrutinize facility activities.

4,  Part 7001.3055 CLOSURE/POSTCLOSURE CARE.

This part requires the Agency to issue a closure document at the time a
solid waste management facility is closed. Agency rules contain requirements
for monitoring, site maintenance, testing, reporting, and operation of on-site
features after closure. The closure document will serve as the enforceable
instrument to be used by the Agency to insure that these activities are
completed. Long-term care is needed at some facilities because leachate will
 continue to be generated, the potential for erosion exists, vegetation must be
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cared for, etc. Therefore, it is reasonable to issue a closure document at the
time a facility ceases operation to inform the facility owner or operator of the
requirements imposed after closure, to allow the facility owner or operator the
opportunity to request a public information meeting or contested case hearing
regarding the closure document, and to provide for long-term care activities.

5. Part 7001.3060 DESIGNATION OF PERMITTEE.

This part requires the Agency to designate the Tandowner, facility owner,
and facility operator as co-permittees for any solid waste management facility
permit. Each of these parties has some control and responsibility for the
activities that occur at the site. It is reasonable to require that all owners
and operators be permittees to ensure that all who have control over the
facility or land on which the facility is located are directly responsible for
compliance with the permit and Agency rules. Designating only the facility
operator would not be reasonable, because it would allow absentee owners to
escape responsibility for use of their land. Similarly, designating only
facility owners would not ensure that daily operations are properly completed.
Therefore, it is reasonable to designate the Tandowner, facility owner and
facility operator as co-permittees to clearly indicate to each party that they
are responsible for the activities conducted at the site.

Some commentors disagreed with the designation of landowners as
co-permittees. They felt it was unjust to require landowners leasing out
property for use as a solid waste management facility to be responsible for
on-site activities. They also suggested that the inclusion of landowners as
co-permittees could create situations affecting other business transactions
because the association with a solid waste management facility would be viewed
as negative. The Agency feels that a landowner 1is responsible for activities
that occur on property owned and leased at solid waste management facilities
during their operating Tife and after closure. This direct alliance with the
facility indicates a need for the Tandowner's continued awareness of facility
operations. This awareness is most reasonably assured by the use of a permit.
Establishing the landowner as co-permittee allows the direct input of the
landowner on facility activities.
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6. Part 7001.3075 SOLID WASTE MANAGEMENT FACILITY PERMIT APPLICATION.

This part describes in general terms certain of the application requirements
for existing and new solid waste management facilities. The areas covered
inciude the submittals and timing of permit applications.

Subpart 1. Application submittals. Subpart 1 requires a final permit
application for all solid waste management facilities. The permit applicant for
a mixed municipal solid waste land disposal facility must also submit a
preliminary application and a detailed site evaluation report. The preliminary
application is a screening mechanism to determine the potential suitability of a
site or sites for use as a land disposal facility. The screening mechanism
assists the permit applicant by eliminating sites considered unpermittable by
the Agency before expensive hydrogeologic work is undertaken. Therefore, it is
reasonable to have mixed municipal solid waste land disposal facility permit
applicants submit a preliminary application before the final application to
eliminate unnecessary -expenditures of time and money on sites considered
unsuitable for permitting.

The detailed site evaluation work plan required with the preliminary
application addresses the complete soil boring and hydrogeologic workup of a
potential land disposal facility. The detailed site evaluation is a
time-consuming effort, but without it many design and operational decisions
could not be made. The detailed site evaluation determines the soil types
present on site and the ground water conditions present below the soil surface,
and develops data for use in determining design for liners, covers, monitoring,
and potential corrective actions. It is reasonable to require a detailed site
evaluation to minimize the expenditure of time and money on a site that is
unsuitable for permitting. Based on the findings of the detailed site
evaluation, plans and specifications for the design, construction, and operation
of a facility can be developed. This cost is avoided if the site is
unpermittable based on site conditions.

Subpart 2. Timing of application. Item A of subpart 2 requires a person
who proposes to construct a new mixed municipal solid waste land disposal
facility to submit the preliminary application at Tleast 90 days before work
begins on the detailed site evaluation. This is a reasonable requirement to
allow time for review of the application, for conferring with the applicant
regarding site conditions and the detailed site evaluation work plan included in
the application, and for consideration of the time needed to complete the
detailed site evaluation and submit a final application. The Agency considers
- the 90-day period as the minimum time needed to review the application.
Obtaining comments and conferring with the applicant concerning the site
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conditions and detailed site evaluation work plan could take more than 90 days.
It is to the applicant's advantage to submit the application as soon as possible
to allow for these discussions. Therefore, it is reasonabie to require that the
permit application be submitted at least 90 days before work begins on the
detailed site evaluation.

Item B of subpart 2 indicates the timing for appliication for reissuance of
existing permits is governed by part 7001.,0040 unless the Commissioner receives
a written request for an extension of time. The extension may not go beyond the
permit expiration date. The Agency recognizes that problems can arise in
completing applications because of the time needed to obtain certain types of
information. If the applicant demonstrates good cause, it is reasonabie to
allow the time extension for submission of the application for permit
reissuance. Part 7001.0160 provides for continued operations under expired
permits if the Agency has not taken final action due to no fault of the
- permittee. It is reasonable to provide a time extension for filing the
application for reissuance to allow the permittee to operate the facility under
a permit.

7. Part 7001.3125 DENIAL OF CONTINUED OPERATION OF AN EXISTING LAND
DISPOSAL FACILITY. '

This part provides that the Agency may deny the owner or operator of an
existing land disposal facility a solid waste management facility permit to
operate if the owner cannot bring the facility into compliiance with new or
existing financial assurance, locational, operational and design requirements,
and ground or surface water, or air quality standards. If the Agency denies a
permit to operate, the Agency must issue a closure document and may allow the
owner up to five years to comply with the closure requirements. One of the
Agency's prime responsibilities is to protect the environment and human health.
To allow continued operation of facilities where the owner or operator cannot
properly finance closure, postclosure care, and corrective action costs and
bring the facility into compliance with design and operational standards would
be in direct conflict with this responsibility. Therefore, it is reasonable for
the Agency to deny a permit to operate a facility under such circumstances.

Because the facility owner may not be prepared to close when the Agency
decides to close the facility, it is reasonable to allow the facility owner time
to achieve proper slopes, install the required ground water monitoring system,
and complete other steps needed prior to closure. Five years is a reasonable
time for the facility owner to complete closure activities because of the need
for filling active working areas to an elevation providing adequate grades that
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prevent erosion, for completing hydrogeologic studies and for installing
monitoring wells. More time would prolong conditions deemed unacceptable while
‘shorter times may prevent adequate closure activities.

8. Part 7001.3150 CERTIFICATION OF PERMIT APPLICATIONS AND REPORTS.

This part iterates that any person signing the permit application or any
report submitted to the Agency must certify to the truth and accuracy of the
information contained in these documents as required in part 7001.0070. The
part also requires a certifier to acknowledge awareness of penalties for false
submissions. Additionally, all technical reports, plans, specifications, and
engineering and studies must be signed by an engineer registered in Minnesota.
Requiring an engineer registered in Minnesota to certify all technical documents
ensures that the facility is designed and all work is completed in accordance
with Minnesota standards.

It has been suggested that it is not registered engineers who should sign
of f on hydrogeologic studies completed in fulfillment of permit or rule
requirements; rather only qualifying hydrogeologists should verify the quality
of these studies. However, there currently exists no state or nationally
recognized certification procedure for hydrogeologists and none is expected for
some time in the future. It would be unreasonable for the Agency to require
hydrogeologic studies to be completed by a certified hydrogeologist when no
nationally recognized certification program exists. It is reasonable to require
an engineer registered in Minnesota to sign all reports used in designing the
facility in order that the engineer is aware of and understands the portions
of the reports that may impact the facility design. Minn. Stat. § 326.02, subd.
3, requires the signature of a registered engineer on all plans or designs done
to meet requirements for public safety. A permit applicant will be investing
considerable time and money into the completion of a hydrogeologic study that
will provide reasonable assurance that a facility located at such a site will
have a Tow risk for ground water pollution if the facility is designed taking
the hydrogeologic setting into consideration. It is, therefore, reasonable that
an engineer registered in Minnesota sign for the data and conclusions presented
in a hydrogeologic evaluation report. ‘

It is also reasonable to require the signature of a person knowledgeable in
hydrogeology. Agency staff held several meetings with the local chapter of the
American Institute of Professional Geologists to develop rule language on the
need for someone knowledgeable in the field of hydrogeology to certify the truth
and accuracy of the information supplied in hydrogeologic studies. Although no
national certification program currently exists, professionals in the field of
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hydrogeology have expressed their concern that reports supplying information on
the hydrogeologic characteristics of a site be completed by knowledgeable
people. They believe that this is best accomplished by requiring the signature
of the responsible party on all reports. The Agency agrees that persons with
expertise in the field of hydrogeology complete the work and be held accountable
for the interpretation provided in the reports. The language proposed in this
part requires that a person knowledgeable in the field of hydrogeology sign all
ground water and surface water monitoring reports and hydrogeologic studies. It
is reasonable to require this signature because the interpretation of soil
borings and ground water data at a site is critical to the performance of the

~ facility and the determination if the site is suitable for use for solid waste
management. The ability to interpret hydrogeologic data is developed through
education and experience and it is reasonable to require the review of this data
by a person knowledgeable in the field.

9. Part 7001.3175 CONTENTS OF PRELIMINARY APPLICATION.

This part specifies the information to be contained in a preliminary
application for a mixed municipal solid waste Tand disposal facility permit.
The preliminary application provides the Commissioner with information needed to
recommend the site's suitability for use as a land disposal facility. The
application provides a work plan and schedule to complete the detailed site
evaluation.

This part requires that four copies of the complete preliminary application
be submitted to the Commissioner. Four copies of the complete preliminary
application are required because two copies will remain at the Agency's central
office, one copy will be returned to the permit applicant, and one copy will be
sent to the appropriate Agency regional office.

Some commentors on the proposed rules have expressed concern about the
requirement for preliminary applications. They raised concerns about the
requirements for submittal and the terminology used in describing the process.
One commentor suggested that if the title were changed from preliminary
application to preliminary notification the public's perception of the
application process would improve. It is feared that the term application will
create an approval/disapproval process rather than an advisory process. In
turn, it is suggested that Tawsuits will be generated at this point to block
further investigation and siting of the facility. The Agency does not believe
that the change in terminology will affect the process. No public notice will
be issued regarding the preliminary application and resulting Agency advice.
The preliminary application process is a matter between the permit applicant and
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the Agency. It is reasonable to provide for early Agency input into the siting
process to alert permit applicants to the suitability of a site and any

special requirements for design and construction based on site conditions, and
minimize unnecessary costs for work at an unsuitable site.

The information required in a preliminary application is readily available
with minimal site investigation. The preliminary application rule requires the
applicant to collect background data and prepare for a more detailed site
evaluation. The applicant needs this information in any case so the rule does
not require extra effort to be expended by the applicant. In many cases,
applicants have sought Agency advice voluntarily because of the importance to
them of obtaining Agency input into the siting process. Early Agency
involvement provides the applicant with information needed to comply with the
solid waste ruies in designing the facility. This process will allow for
shorter review time by the Agency of the final permit application and allow for
the construction of the facility sooner.

Some of the information required under this part was suggested to the Agency
by commentors who feel the preliminary application serves a useful process in
initiating discussions on critical permitting issues like waste disposal
capacity needed, phased site evaluation needs, and leachate treatment. It is
reasonable to provide a vehicle for initiating work based on an understanding of
what is needed to obtain a permit as it allows for a more efficiently planned
approach to completing the necessary activities.

Items A, B, C, F and G refer to the applicable portions of existing Agency
permit rules. It is reasonable to refer to parts 7001.0050, 7001.3200, and
7001.3275 and Minn. Stat. §§ 115A.917 and 473.823 so that the permit applicant
will be alerted to the information requirements in other parts of the proposed
rules and in statutes. The information requirements of part 7001.0050
(incorporated into items A and B) are basic identification information needed
for all facility permits. This information refers to facility owners, facility
location, and topographic information available about the site. Part 7001.3200
(item C) details the information included in a preliminary site evaluation
report. Minn. Stat. §§ 115A.917 and 473.823 (item F) address the requirements
that a county or Tand disposal facility owner must meet to obtain a certificate
of need for land disposal capacity before a mixed municipal solid waste land
disposal facility permit may be issued. This requirement alerts the permit
applicant that there must be a need for the disposal capacity before the Agency
can issue a permit. This must be done early in the siting process to eliminate
work being completed for a site that cannot be permitted because no Tand
~ disposal capacity is authorized. Part 7001.3175 (item G) contains the
requirements for completion of a detailed site evaluation. By referring to this
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part, the permit applicant is informed of the information needed to complete the
evaluation and to establish a work plan for completing the detailed site
evaluation,

t is reasonable to require the information listed in this part because it
is needed to complete the final application, is available at minimal cost and
effort, and provides early indications whether the site is suitable for use as a
land disposal facility.

Item H requires that the preliminary application include a discussion on
efforts made to secure treatment facilities for leachate generated at the
facility. The applicant must begin to search out Teachate treatment options
early in the siting process to determine if on-site treatment or pretreatment
facilities are needed and to make appropriate size adjustments on the land
acquisition. A chosen site may be suitable for disposal, but not for on-site
ieachate treatment. Requiring preliminary investigations into leachate
treatment will eliminate unnecessary redesign or delays due to unavailability of
Teachate treatment.

10. Part 7001.3200 PRELIMINARY SITE EVALUATION REPORT.

This part lists the information required in the preliminary site evaluation
report. The preliminary site evaluation report provides information needed to
determine a site's potential for use as a mixed municipal solid waste land
disposal facility.

In the prel