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STATE OF MINNESOTA MINNESOTA ENVIRONMENTAL
COUNTY OF RAMSEY QUALITY BOARD

In the Matter of the Proposed No. EQB-85-010-JM
Rules Relating to Exploratory

Drilling for the Disposal of STATEMENT OF NEED
High-Level Radioactive Waste AND REASONABLENESS
INTRODUCTION

In January of 1982, Congress passed the Nuclear Waste Policy Act,
(NWPA) , which directed the Department of Energy (DOE) to site and
build one deep geologic repository and site a second for the disposal
of high-level radioactive waste. The crystalline rocks of northern
and western Minnesota are under consideration for the second of these
disposal sites. In January of 1986, the DOE will narrow its search
to 15-20 areas in 4-6 states. These areas will be listed in the
Draft Area Recommendation Report. States and other parties will be
allowed to comment on the draft before it becomes final in mid 1986.
Minnesota is expected to have several of these areas. The areas will
then be subject to "area characterization," meaning intensive
geologic and environmental investigation, including exploratory
boring to great depths. The investigations are expected to begin in
late 1986 and will be done under the auspices of the Department of
Energy. The proposed rules are not anticipated to affect small
businesses directly, as they are intended to apply to the Department
of Energy or its agents. Accordingly, Minn. Stat. section 14.115 is
not applicable.

Area characterization will be a long and complicated process.
The geologic studies will begin with detailed surficial mapping and
surveying, aerial photography, and general observations. Subsurface
studies will include remote sensing from aeromagnetic and seismic
reflection and refraction techniques. The environmental impacts of
the above techniques should be minimal.

Geophysical shotholes, are holes drilled through the glacial
drift to the bedrock. Explosive charges are placed on top of the
bedrock or at shallow depth and detonated. The resulting pattern of
reflected and refracted soundwaves is an important tool in judging
the homogeniety of the rock body and in detecting discontinuities
such as fracture zones, faults, etc. Even though drilling is
involved, geophysical shothole testing was deliberately excluded from
the drilling rules because the potential for environmental impact is
minimal. Whereas exploratory drilling could go to depths beyond 3000
feet, and stay open for many years, the shothole drilling will be
very shallow and will stay open only long enough to detonate the
charge.



The Department of Energy's current plans call for the drilling of
only a few holes (less than 10) within each potentlally impacted
area. (A potentially impacted area is defined in Minnesota Statutes,
section 116C.71, subdivision 18 as "the area designated or described
in a draft or final area recommendation report or area
characterization plan for study or consideration.) The DOE is
reluctant to engage in extensive drilling, because drill holes could
compromlse the isolation capability of the rock body by actually
becoming a channel or pathway for future radionuclide movement.

Instead, the DOE plans to rely heavily on geophysical methods,
even though crystalline rock bodies are difficult to accurately
characterize using these techniques. This was seen in the Canadian
work at East Bull Lake, where geophysical measurements of the depth
of the rock body were off by approximately 300 meters (1000 feet).
The accuracy of geophysical methods in fracture and discontinuity
detection is also unpredictable. The only widely accepted technique
for positive fracture identification is widespread drilling.

Exploratory drilling is the major environmental concern
associated with the area characterization process. Drill holes could
go thousands of feet deep and stay open for many years. They could
pierce numerous ground water aquifers and water-bearing fracture
systems along the way. Some of these aquifers may supply municipal
or rural water needs and must not become contaminated. Deep drilling
however, increases the chance of contamination from two sources.
Pollution from the surface could be channelled down the drill hole
and mix with ground water and the drilling operations could introduce
sources of pollution to the immediate area surrounding the drill
hole. The second source of potential ground water contamination
comes from other ground water. Ground water aquifers are often
confined, meaning that an impermeable layer exists between aquifers
and prevents any flow from one to another. Some aquifers are
contaminated and unfit for human use. They may be saline or contain
undesirable minerals or manmade pollutants. The construction of
drill holes could create channels and allow inter-aquifer flow.

There are additional environmental concerns. These relate
primarily to the right-of-way construction and maintenance. Erosion,
soil compaction, waste rock tailings and drilling fluids could be
problems that these rules attempt to anticipate and alleviate.

The information needs of the affected landowners is also of
concern. Though the Board cannot act as the legal representative of
the affected landowners, it can foster communication by requiring
informational meetings and dissemination of the permit applications
and approved permit. The State's informational needs are also
addressed with regard to affected landowner notification, emergency
notification in the event of an accident which could have
environmental impacts, and submission of data acquired from the
investigation.



Minnesota's exploratory boring laws under chapter 156A and parts
4727 are defined under chapter 156A.02 subd. 5 as "any surface
drilling done for the purpose of exploring or prospecting for oil,
natural gas, and metallic minerals...." These laws do not cover
exploratory drllllng related to the disposal of high-level
radioactive waste since the purpose of the drilling is not to explore
for these deposits of metallic ores or petroleum. With the passage
of chapter 116C.724, however, the states exploratory boring
regulations under chapter 156A.071 and parts 4727.0100 - 4727.1300
were incorporated into the radiocactive waste management statutes.

The present exploratory boring regulations adequately provides
for only two aspects of the drilling process: licensing and
abandonment. The licensing procedures include competence testing
and/or proof of professional affiliation. Although not as extensive
as the water well drillers license, the exploratory boring license
requires certain qualifications for designation as a responsible
driller. The purpose of abandonment requirements is to assure that
drill holes don't become channels for contaminants to pollute ground
water aquifers after closure. Both temporary and permanent
abandonment are covered in the current statutes. However, these two
areas make up only a small segment in the drilling process. The
purpose of these drilling rules and the subsequent permit is to
provide for those areas that are not sufficiently provided for by
current statutes.

Chapter 116C.724 states that a perspective driller shall obtain a
permit "from the environmental quality board (Board), in accordance
with chapter 14, for any geologic and hydrolegic drilling related to
the disposal [of high-level radioactive waste]. The statute directs
the Board to specify by rule the "conditions of obtaining and
retaining the permit."

Under chapter 15.0412, subd. 4c, of the Minnesota Statutes, the
Board is required to "make an affirmative presentation of fact
establishing the need for and reasonableness of the rule proposed for
adoptlon...." The rules of both the Office of Administrative
Hearings and the Attorney General require submission of a Statement
of Need and Reasonableness. Basically, the statute and rules require
the board present the reasons for its proposals and that the reasons
must not be arbitrary or capricious. To the extent that need and
reasonableness are separate tests, needs means identification of the
problem requiring administrative attention and reasonableness means
that the solution proposed by the board is appropriate.

DEFINITIONS

Definitions are provided to clarify references to specific terms
used in the rules. Minnesota Statutes section 116C.71 contains other
definitions.



4410.7902 PRE-APPLICATION RESPONSIBILITIES OF THE APPLICANT

The usual time sequence in performing investigative activities,
begins with a search of the available literature, then field research
which may include mapping, surveying, placement of aerial photography
markers, soil augering and general observations and inspections,
followed by possible detailed geological/geophysical monitoring and,
finally, drilling. These activities are directly related to the
drilling since the results of these investigations will determine the
locations of the drill holes. The drilling permit will be obtained
after the determination of the drill hole locations.

Chapter 116C.724 subdivision 2, paragraph (c), states:

"Before a person engages in negotiations regarding property
interests in land or water, or permitting activities, the person
shall notify the chairman in writing. Copies of terms and
agreements shall also be provided to the chairman."

A. Pursuant to Minnesota Statutes, section 116.724,
subdivision 3, paragraph (c), the applicant shall provide a
notice of intent in writing to the chair at least ten days prior
to initiating any contact with the landowner/tenant regarding
negotiation of easement rights or other property interests which
relate to predrilling right-of-way investigative activities. The

notice of intent shall contain the legal description of the
right-of-way, the property interest in that right-of-way, and the

procedure by which the property interest is to be acquired.

DISCUSSION: The notice of intent is designed to inform the Board in
advance of the exact areas under consideration for investigative
activities. The information required in the notice of intent
reflects the Board's needs. The legal description and the specific
interest in the property are necessary to assure that the applicant
has fulfilled his legal obligations to the State for those particular
areas. Method of acquisition is aimed at assuring that the access
will be obtained by a legal process.

The requested information is not unreasonable. It does not
require lengthy preparation nor the release of confidential
information. Notification ten days prior to initiating contact is
ample time for the chair to review the notice of intent and it does
not create a burden for the applicant by being too far in advance of
initial contact with the affected landowners.



B. The applicant shall provide the chair with copies of any
permit, lease, permission, and/or easement agreements, within ten
days of reaching the agreement, negotiated with landowners and/or
tenants during the entire period a potentially impacted area is
under consideration for investigative activities related to
drilling. These agreements shall provide unrestricted access to
the right-of-way as set forth in Minnesota Statutes, section
116C.724, subdivision 2, clause (4), and parts 4410.73900 to
4410.7934.

DISCUSSION: Although the state has no formal conditions for lease,
permission and/or easement agreement, the negotiations must follow
the common principles of real estate transactions. Also, the state
requires proof that access to the right of way "has been obtained by
negotiated agreement or other legal process" pursuant to chapter
116C.724, subd. 2, clause (2).

Another reason for the Board to be provided copies of all access
agreements is to understand the scope of these agreements. Although
landowners could sign generic access agreements, each affected
landowner may have separate needs and requirements for the individual
right-of-ways that the Board needs to review in imposing conditions
to be set forth in the permit.

4410.7904 LICENSING OF EXPLORERS

An applicant shall comply with Minnesota Statutes, section
156A.071, subdivision 2, and parts 4727.0400 to 4727.0900, relating
to the regulation of exploratory boring.

DISCUSSION: All drillers exploring for minerals are required by
section 156A to be licensed by the Minnesota Department of Health.
With the passage of section 116C.71, explorers conducting drilling
work related the disposal of high-level radioactive waste are
required to be licensed under section 156A.

4410.7906 PROCEDURE FOR THE ISSUANCE OF A DRILLING PERMIT.

Subpart 1. Drilling permit required. A drilling permit shall be
obtained from the board for each potentially impacted area prior to

commencing any drilling to obtain geologic and hydrologic information
other than the drilling of geophysical shot holes, relating to the
disposal of high level radiocactive waste.

DISCUSSION: A question arises regarding the geographic extent of
the drilling permit. Possibilities range from one permit for the
entire state to one permit for each individual drill hole. The
geographic extent designated by the "potentially impacted area" was
chosen for a number of reasons.



A potentially impacted area is defined in 116C.71 as the "area
designated or described in a draft or final area recommendation
report or area characterization plan for study or consideration."
This area will be of manageable size (50 to several hundred square
miles), and is likely to have relatively uniform geologic and
environmental characteristics. Minnesota could have at least one or
more potentially impacted areas. If the entire state were to be
covered under one permit, the application would be too broad and
complex. On the other hand, if a permit were required for each drill
hole, or cluster of drill holes, the preparation by the applicant and
processing by the Board would be prohibitively burdensome.

Subpart 2. Content of an application for drilling permit.
An application for a drilling permit shall be filed by the

applicant with the board and shall include:

A. the name of the applicant seeking a drilling permit;

B. the name and address of an agent for the applicant;

C. the applicant's explorer's license, issued under
Minnesota Statutes, section 156A.071, subdivision 3;

DISCUSSION: Certain basic information is necessary to identify the
persons responsible for the application. The applicant is defined as
"any person who applies to the board for a drilling permit." Person,
in turn, is defined in 116C.71 as "any individual, corporation,
partnership or other unincorporated association or government
agency." The applicant may be either DOE or a DOE contractor.

Identification of an agent who will act on behalf of the
applicant is important, not only as a contact person, but also as one
who is authorized to make decisions relevant to the immediate needs
of the drilling operation.

The explorer's license is a requirement of section 116C.724.

D. a description of the proposed drilling operation
including the number, type, size and depth of the drill holes;

DISCUSSION: Size, number of drill holes and, especially, depth and
drilling method will be vital in understanding the environmental
consequences of the operation.



E. United States Geological Survey topographical maps to
the scale of 1 : 24,000 or smaller on which are drawn to scale
the exact locations of the right-of-way and the proposed drill

holes;

DISCUSSION: In order for the Board to make an accurate assessment of
the potential impacts of the drilling, it must understand of the
environmental setting of the proposed right-of-ways. U.S.G.S.
topographic maps show features such as agricultural lands, lakes,
wetlands, streams and other sensitive areas, topography and man-made
features. U.S.G.S. topographic maps to this scale are easily
obtainable and not prohibitivly expensive.

F. A development plan showing the right-of-ways and the
geographical and cultural features existing on each side of the
right-of-ways in an area not less than 200 feet in width on each
side of the right-of-way. The scale of the plan shall not
greater than 200 feet per inch. The development plan shall show,
to the scale of the plan, dimensions, contours (contours
intervals not less than five feet or less) drill hole locations,
field construction of drilling equipment, and present and planned
pertinent features, including, but not limited to, roads,
buildings, encampments, shelterbelts, fencing, surface water and
their diversion or drainage and present land use. The plan shall
show the stages development from right-of-way preparation through
all phases of construction and maintenance.

DISCUSSION: A development plan, like a map, will identify natural
features which could be disturbed in the investigative activities.
The purpose of the development plan is to anticipate potential
problems before the activities begin. 1In order to accurately assess
the natural characteristics, a plan of sufficient scale and detail
which shows the entire scope of the investigative activities is
needed.

A development plan is not new nor unheard of in similar
projects. The Minnesota Pollution Control Agency requires a
development plan in applications for solid waste disposal permits.
The State of Montana requires a similar plan when constructing a
right-of-way for mining activities.

The information in the development plan should be readily
available and not overly complicated. Field geology, such as mapping
and surveying, will be done even before the drilling locations are
selected. Since the plan consists primarily of these maps and
accompanying written materials, the applicant will not have to go to
any unreasonable level of work in order to complete this requirement.



G. A time schedule for acgquisition and construction for
each right-of-way starting with the beginning of any field
investigations. The time schedule shall include the commencement
and finishing dates of each stage of the investigative
activities, and shall also include proposed date of right of way
clearance, temporary and permanent abandonment and right of way
restoration activities, and the method and schedule of drill hole
monitoring.

DISCUSSION: The Board will have to consider the time schedule
closely when assessing potential environmental impacts. State
monitoring activities, are dependent upon the schedule of the
investigative activities.

The investigative activities should be a reasonably well planned
process. After mapping and other preliminary field research, the
applicant should have a project schedule and a firm estimate
regarding the required time needed to complete the investigations.

H) A listing of the federal, state and local permits that may be
required for the proposed drilling and the accompanying right of
way clearance.

DISCUSSION: This section is in the interest of both the Board and
the applicant. Not only does it allow the Board to judge the
application with regard to pertinent regulations not included by
statute in these rules, but it also suggests that the applicant look
ahead to compliance with other regulations.

I. a description of the environmental setting and the potential
environmental impacts of right of way clearance and drilling on
the following:

(1)ground water-bearing formations, whether in bedrock,
glacial or postglacial sediments;

(2) surface water;

(3) agricultural lands;

(4) man-made structures;

(5) transportation routes;

6) residences;

(7) water wells;

(8) rare and endangered species;

(9) wildlife habitat, native grasslands and other natural

areas.




DISCUSSION: This section deals specificically with sensitive
features such as ground and surface waters and agricultural lands.
Man-made features such as residences, commercial development and
transportation routes are also considered as particularly sensitive
due to safety concerns.

It is logical to include features such as surface and ground
water resources and water wells separately because of their
sensitivity to contamination. Agricultural lands, rare and
endangered species, wildlife habitat, etc., are all particularly
susceptible to the effects of erosion. Man-made structures,
transportation routes and residences are included for public health
and safety reasons.

J. existing or potential point and nonpoint sources of
pollution on or near the right-of-way that could contaminate
surficial water bodies or water-bearing formations underground
because of investigative activities.

DISCUSSION: The Board desires to be informed of existing or
potential point or non-point sources that could contaminate surface
or ground water as a result of drilling operations. This information
could affect permit conditions regarding drill hole location,
construction, clean-up or abandonment.

The liquids exiting the drill holes (drilling fluids, muds,
saline ground water) must be adequately contained. If the reserve
pits are not managed properly, the contaminated water could enter
nearby surface waters or seep into ground water. These pits must not
be simply covered over like a landfill. The preferred method of
containment is to store them in tanks. If reserve pits are used,
they must be adequately lined with impermeable materials to prevent
any escape to the surrounding environment. At the close of the
drilling operation, the liquids must be put in tanks and disposed of
according to the liquid waste regulations of the Pollution Control
Agency.

Subp. 3. Acceptance of a drilling permit application.
Within 30 days of receipt of a permit application, the chair
shall review it for completeness pursuant to subpart 2 and accept
or reject the application. If the chair rejects the application,
he shall upon rejection inform the applicant which deficiencies,
if corrected, will allow the application to be accepted. Upon
resubmission, the chair shall have 30 days to review the amended
application and accept or reject it. After acceptance of the
application, the applicant shall provide any additional relevant
information which the chair or the board determines necessary for
board approval of the application.

DISCUSSION: Before the board can consider a drilling permit, the
application must be complete. Completeness means that the
application includes the information pursuant to part 4410.7906,
subp. 2 in adequate detail in order for the Board to make a proper
judgement. Because this is mainly an administrative task, it is more
efficiently handled by the chairman and the Board staff.
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Subp. 4. Copy of application to county auditor.

When an applicant files a permit application with the board, the

applicant shall simutaneously send a copy of the application to
the office of the county auditor in each county or any portion of

a county within the potentially impacted area. The county
auditor shall retain and file the application in a manner making
it accessible to the public.

DISCUSSION: The public and especially the affected landowners should
have access to the permit applications. Mailing an entire
application with development plans, maps, etc. to each affected
landowner could be overly burdensome, depending upon the size of the
right of way, the number of affected landowners and the number and
length of the applications. The county auditor deals frequently with
the public and is usually located in a major town within the county.
Filing the application with the auditor should afford adequate public
accessibility.

4410.7908 INFORMATION MEETINGS

Subpart 1. Information meetings required.
The applicant or permittee, as appropriate, shall hold public
information meeting as required by Minnesota Statutes, section
116C.724, subdivision 3, paragqraph (b).

(1) The applicant shall hold one public meeting in the
potentially impacted area after the permit application has been
filed with the board and before the hearing required by part
4410.7950. At the meeting the applicant shall explain the scope
of the planned investigative activities and the potential short-
and long-term environmental, health, safety impacts, if any, of
the investigative activities.

(2) The permittee shall hold at least one public meeting
every three months in the potentially impacted area during the
investigation to answer questions, concerns and complaints and to

provide the public with all current raw and interpreted data on
the progress of the investigation.

DISCUSSION: The purpose of information meetings is to inform the
general public and especially affected landowners of the
investigative activities. The applicant is required by law to hold
one meeting before the permit is issued and at least one every three
months during the investigation.

The first meeting is to be held between the time the application
is filed with the Board and the hearing. This will allow the public
to respond to the contents of the application before it is acted upon
at the hearing and the Board meeting.
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The purpose of the later meetings is to release and discuss the
implications of the data obtained during the investigation as
required by Minnesota Statute.

Subp. 2. Agenda. The applicant or permittee, as
appropriate, shall provide the agenda, and responses to concerns
and issues raised at the pubic information meeting, in writing to

the chair within 20 days of the meeting.

DISCUSSION: It is desirable for the Board, as the regulating body,
to follow the issues and concerns raised at the meetings,
particularly with regard to compliance with the drilling permit. It
may not be possible, however, for the Board members to personally
attend these meetings and an agenda and summation of responses will
be helpful in keeping Board members informed.

Subp. 3. Evidence. Any person may appear at the public
information meetings and present written and/or oral testimony
and exhibits relevant to the investigative activities.

DISCUSSION: Because the applicant or permittee convenes the meeting,
there is a possibility that the meeting will one sided and
inadequately cover the broad range of important issues. This
provision is intended to ensure an open meeting and facilitate
discussion and questions.

Subp. 4. Schedule and location. The public information
meetings shall be scheduled on weekday evenings that do not fall
on a public holiday and shall begin no earlier than 7:00 p.m.
The public information meetings shall be held in a facility
centrally located within the potentially impacted area and
sufficient in size to accommodate the reasonably projected
attendance. If no adequate facility exists within the
potentially impacted area, the meetings shall be held in an
adequate facility near the potentially impacted area.

DISCUSSION: There is a need to promote and allow maximum
participation by interested persons, especially the affected
landowners. A public meeting held at a great distance from the
potentially impacted area, at an inconvenient hour or in a facility
too small to allow the interested persons to participate could limit
such participation.

A weekday evening after 7:00 p.m. was selected as an appropriate
time based on past experiences with power line siting issues and
other public meetings regarding the high-level radioactive waste
siting process. This time frame seems to be acceptable to the
maximum number of interested persons. Since there is no precise
method of projecting the exact attendance of the meetings, it is left
to the discretion of the applicant/permittee to "reasonably" forecast
the attendance and select a facility accordingly.



Subp. 5. Notice. Notice of each public information meetin
held pursuant to subpart 1 shall be given by the applicant or
permittee, as appropriate, by paid advertisement in a gqualified
newspaper, as defined in Minnesota Statutes, section 331A.01,
subdivision 8, in general circulation in the potentially impacted

area. The notice shall be published at least ten days and not
more than 30 days prior to the meeting. The applicant or
permittee shall notify the chair and the county auditor of each
county or portion of each county within the potentially impacted
area in writing at least ten days in advance of the meeting. The
notice shall include the following information:

A. the date, time and place of the meeting;

B. the agenda;

C. the identity of the applicant or permittee and the
name of the agent and the address and phone number where
that person can be reached;

D. the locations where, after a drilling application
has been submitted has been submitted to the board or a

permit has been issued, the most recent permit application
or drilling permit is available to the public.

DISCUSSION: Public meetings will be of little purpose if the
interested parties are unaware of their occurrance.

Any contested case hearing is required to follow the notice and
hearing procedures in Minn. Stat. chapter 14.58. This section
provides that "the notice shall state the time, place and issues
involved." Provisions "A" and "B" cover the requirements of chapter
14.58. Provision "C" is included to allow interested persons to an
opportunity to contact the applicant or agent. Provision "D" is
included to inform interested persons of the location where the
permit or the permit application is available to the public.

4410.7910 HEARING PROVISIONS

A contested case hearing under Minnesota Statutes, chapter
14 and parts 1400.5100 to 1400.8300 shall be held by the board
for the purposes of collecting and verifyving data, and
establishing a complete and accurate record upon which to base a
decision to grant or deny a drilling permit. The hearing shall
be held after the chair accepts the application for completeness
and before the board acts to approve or reject the application.
The hearing shall be conducted by an administrative law judge
from the State Office of Administrative Hearings. The board
shall give notice of the public hearings pursuant to part
1400.5600 and the notice shall include all information required
by part 1400.5600, subpart 2.
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DISCUSSION: The necessity of a hearing, as stated in the rules, is
to "collect and verify data, and establish a complete and accurate
record." An independent and thorough record is needed not only to
aid the board in its information requirements, but to ensure due
process.

4410.7912 BOARD CONSIDERATION
Subpart 1. Consideration and approval of a drilling permit
application. After acceptance of the application by the chair of

the board, and consideration of the findings, conclusion and
recommendation of the administrative law judge, the board shall
either approve or reject the application. The board shall
approve the application for a permit provided

A. the application is complete

B. the applicant has complied with all the requirements
of Minnesota Statutes section 116C.724 and parts 4410.7900 to
4410.3934; and

C. that the investigative activities will not
materially and adversely affect the environment, unless there is
no feasible and prudent alternative and the conduct at issue is
consistent with and reasonably required for promotion of the
public health, safety, and welfare in light of the state's
paramount concern for the protection of its air, water, land, and

other natural resources from pollution, impairment, or
destruction.

If the board approves the application, the board shall
within 90 days issue a permit to commence drilling in accordance
with the time schedule and plans set forth in the application.
The drilling permit shall contain the terms and conditions to
assure compliance with Minnesota Statutes 116C.724, parts
4410.7900 to 4410.7934, and all applicable federal, state and
local ordinances. Upon receipt of the drilling permit, the
permittee may begin the approved investigative activities
relevant to drilling.

DISCUSSION: The Board needs definitive approval criteria in order to
weigh the application. These criteria include completeness of the
application, and compliance with applicable statutes and regulations,
including these rules. Provision C outlines the board's duty to
adhere to the Minnesota Environmental Policy Act. The Board has the
authority to attach terms and conditions to the drilling permit that
will ensure compliance with the federal, state and local law. This
authority is necessary because the Board can not anticipate in
advance unique or special aspects associated with the permit
applications.

Subp. 2. Copy of permit to county auditor. The permittee
shall, within three days of receipt of the permit from the board,

send a copy of the drilling permit to the office of the county
auditor in each county or portion of a county within the

potentially impacted area. The county auditor shall retain and
file the permit in a manner making it accessible to the public.
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DISCUSSION: As discussed in part 4410.7908, subp. 3, it is vital to
have the drilling permit available for public inspection.

Subp. 3. Report of complaints The permittee must promptly

report to the chair any complaint recelved about investigative
activities, right-of-way preparation, maintenance, restoration,
and temporary and permanent abandonment.

DISCUSSION: Permit violations could be reported in a number of

ways. The first could be through the drilling monitors and qualified
prof3551onals hired by the State to oversee and monitor the
investigative activities. The second could be the affected
landowners and members of the publlc who report potential violations
as complaints. This provision is necessary because members of the
public may direct their complaints to the permittee first, rather
than to the Board.

There is good reason to believe that complaints would be directed
to the source of the problem and not to the Board. Many affected
landowners may not fully understand the regulatory role of the Board
in the permitting process. There also may not be time to direct the
complaint through the proper channels because the situation required
immediate attention. However, it is vital for the Board be promptly
notified of any complaint so that it may act to prevent or mitigate
any potential permit violation in the same way that the Board would
act if the State personnel were to report a complaint or potential
violation.

Complaints reported either directly to the Board or through the
permittee which do not relate the terms and conditions of the permit
and which the Board has no jurisdiction over will not be handled by
the Board. However, it is not the responsibility or privilege of the
permittee to selectively choose which complaints come under the
Board's jurisdiction. The permittee must promptly report all
complaints.

Subp. 4. Reijection of drilling permit application. The
board shall reject the application if it determines that the
application has not met any of the conditions of subpart 1, items

A to €. If the board rejects the application, it shall upon
rejection inform the applicant which deficiencies if corrected
will allow the application to be approved. If the deficiencies
are corrected and the amended application is submitted to the
board at least 30 days in advance of the board's next reqularly
scheduled meeting, the board shall consider the amended
application at the next regqularly scheduled meeting.

DISCUSSION: Just as the Board needs criteria to approve a drilling
permit application, it needs criteria to reject one as well. The most
reasonable criteria for rejection is failure to meet the standards
set for approval of the permit application. The Board will
reconsider the application at its next regularly scheduled meeting if
the deficiencies have been corrected within a reasonable time period
prior to that meeting.
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4410.7914 RIGHT OF WAY CLEARANCE AND MAINTENANCE

A. The permittee shall ensure that it clears the right of
way only to the extent necessary to assure safe drilling
operations and to provide suitable access for construction and

operation.

DISCUSSION: Right of way clearing will be an environmentally
significant part of the investigative activities. It is assumed that
some clearing must take place, and the permittee will given the
discretion regarding the extent to "assure safe drilling

operations." However, the land must be protected from unnecessary
or careless clearing that could result in significant environmental
impacts, such as increased soil erosion in already fragile ecosystems
or the loss of protective wildlife habitat. 1In order to lesson the
potential for impacts, the right of way should be kept to a minimum.

The intent of this provision is not to enact specific guidelines
regarding right-of-way clearance. It is not in the best interest of
the Board to attempt to blanket every possible environmental setting
with specific conditions in these rules. Too many restrictions can
be as harmful as too few. Specific conditions, if they are necessary,
can be included either in the drilling permit or in lease agreements.

B. Equipment used in right-of-way preparation and
maintenance shall comply with the noise control rules of the
Pollution Control Agency published in chapter 7010.

DISCUSSION: Right-of-way clearing machines and other equipment used
in the investigative activities may generate significant levels of
noise that could have detrimental effects upon residents and farm
animals in the vicinity of the right-of-way.

C. Where the right-of-way as planned contacts water bodies
and roads, clearing by the permittee shall be done so that a
screen of any existing natural vegetation is left in the
right-of-way adjacent to the water body or road. If the natural
vegetation which existed prior to clearing cannot be left as a
screen and suitable natural regeneration is not likely to occur
within one full growing season following right of way
restoration, native tvpes of shrubs and trees shall be planted by

the permittee to provide adequate screen. Where the right-of-way
as planned contacts water bodies of any size and type, the
permittee shall act in accordance with federal law including
Executive Order 11990, which protect wetlands of all sizes and
types, in accordance with Minnesota Statutes, chapters 104 and
105, which cover shoreland management, floocdplain management,
wild and scenic rivers, and permits required for protected
waters, and any other federal, state and local regqulations. The
amount and species of vegetation that will be planted to replace
those removed from the Minnesota highway right-of-way shall be
specified by the Minnesota Department of Transportation or
appropriate county or local authority.




J. . 16

D. Investigative activities by the permittee in the
vicinity of streams shall comply with Minnesota Statutes, chapter

105, permit requirements of the Department of Natural Resources
so as to minimize damage to the natural condition of the area.

E. Streams banks disturbed during right of way clearance or

exploratory operations shall be stabilized, reclaimed, and seeded
by the permittee.

DISCUSSION: These three sections all deal with protection of water
bodies and streams within and adjacent to the right-of-way and the
sensitive environment near road ways. Special attention must be
given to these areas due to their vulnerability to erosion. Although
other federal, state and local regulations may cover these
environments, it is necessary to point out the applicability of these
regulations to the right of way. It also is important that proper
measures are taken depending on the controlling authority to
revegetate disturbed areas near wetlands or water bodies.

F. Areas where natural vegetation has been removed and
suitable natural regeneration is not likely to occur within one

full growing season, shall be reseeded by the permittee within
one one full growing season after temporary abandonment;

G. Where significant grading or excavation is required,
precautions shall be taken by the permittee to protect and
segregate top soil.

DISCUSSION: The removal of the natural vegetation can cause serious
erosion if the proper amelioratory measures are not taken with a
reasonable time. Likewise, topsoil is a precious and irreplaceable
resource, which, if mixed with the underlying layers would loose its
practical value. Therefore, it is both necessary and reascnable to
take all measures to minimize erosion to protect the top soil.

H) Compaction of cropland by the permittee shall be kept to a
minimum and confined to as small an area as practicable.

DISCUSSION: Cropland is an important Minnesota resource.
Right-of-ways which offer no alternative than to cross croplands
should do so with minimum impact to avoid compaction, which could
reduce cropland productivity and contribute to erosion.

Although the actual degree of compaction is a site-specific
matter which must be worked out in individual access agreements, it
is reasonable for the board to require as little compaction as
practicable.
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I. Precautions to protect livestock and crops shall be
taken by the permittee.

DISCUSSION: Damage could occur if cars, trucks and workers don't
adhere to the boundaries of the right-of-way and stay off cropland as
much as possible.

Livestock could also be endangered by the investigative
activities. Broken fences and gates and inadequate decontamination
procedures are only a few of the problems that could affect
livestock. Adverse impacts can be avoided by requiring the permittee
to take proper precautions in the vicinity of crops and livestock.

J. All appropriate precautions to protect against pollution

of the environment shall be taken by the permittee.

DISCUSSION: It is not possible to list all the potential sources of
pollution that could result from investigative activities. This
provision informs the permittee that the Board expects the permittee
to take all precautions to protect against unspecified sources, as
well as those identified above.

K. The permittee will repair or replace all drainage tiles
broken or damaged during right-of-way preparation or
investigative activities unless otherwise negotiated with the
landowner or tenant, as appropriate, on whose property the tiles
are located.

L. The permittee is responsible for the repair of private
roads and lanes damaged when moving equipment or when obtaining
access to the right-of-way and for the reimbursement to the
landowner or tenant, as appropriate, for crop loss resulting from

access to right-of-way damaged during preparation or drilling
operations.

M. The permittee shall replace or repair all fences and
gates removed or damaged during right-of-way preparation and
investigative activities unless otherwise negotiated with the

landowner or tenant, as appropriate.

DISCUSSION: Heavy equipment may be used for the investigative
activities. This machinery could damage drainage tiles, fences,
roads and crops. Replacement or adequate compensation is reasonable.

The Board is not acting as the legal representative of the
landowner or tenant. It does not decide who is the appropriate party
to deal with the compensation decisions. That should be outlined in
the individual lease agreements between the landowner and tenant.
Disputes regarding adequate compensation are not the duty of the
Board nor is the Board qualified to resolve such disputes. Other
arenas, such as the court systems, are more able to handle cases of

this kind.
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N. Shelterbelts and trees shall be protected by the
ermittee whenever possible. If shelterbelts and trees must be
cut, native shrubs and trees shall be planted to provide
protection in accordance with the request of the landowner or
tenant, as appropriate, unless otherwise negotiated with the
landowner or tenant, as appropriate.

O. The permittee shall restore cropland to substantially
its original condition, unless otherwise negotiated with the
landowner or tenant, as appropriate. Restoration shall include
grading, topsoil replacement, subsoiling and disking, or other
methods as negotiated with the landowner or tenant, as
appropriate.

P. The permittee shall return pasture to its former level
of productivity, unless otherwise negotiated with the landowner
or tenant, as appropriate. Pasture restoration shall include
planting native or tame grasses or other restoration methods as
negotiated with the landowner or tenant, as appropriate.

O. The permittee shall restore other areas to substantially

their original condition.

DISCUSSION: It would be best to drill in established right of
ways, thereby minimizing potential damage to croplands, shelterbelts
and other surface features. but geology will, to a large extent,
determine drill hole location.

Right of ways could be constructed through valuable agricultural
lands, and features important to agricultural activity such as
shelterbelts. Other areas such as forestlands, native grasslands,
and other natural wildlife habitat could also be affected.

Not only could tangible economic resources, such as crops, forest
or pasture be lost, but long-term and less foreseeable effects such
as erosion or soil mixing could result from the drilling operations.
Full restoration or adequate compensation, as desired by the
landowner or tenant, as dictated in their lease agreement, is needed.
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4410.7916 EMERGENCY NOTIFICATION

The applicant or permittee, as appropriate, shall promptly
notify the chair, the commissioner of health, the commissioner of
natural resources, the pollution control agency, and the county
health officer of each county or portion of a county in which
investigative activities are conducted of any occurrance during
investigative activities and related actions that has potential
for significant adverse health or environmental effects and shall

take action as quickly as may be reasonably possible to minimize
adverse effects.

DISCUSSION: Accidents, such as an oil spill, gas line rupture or
contaminants down the drill hole could occur during the investigative
activities. Even a small accident could have significant
environmental or health implications if not properly and promptly
dealt with. In such an emergency all the proper authorities must be
notified.

4410.7918 LOCATION OF DRILL HOLES.

A permittee shall comply to the extent practicable with a
the following standards with respect to location of a drill hole.

A. A drill hole shall be located:

(1) when possible on a right-of-way that has good
surface drainage, at a higher elevation than, and at a sufficient

distance from cesspools, buried sewers, septic tanks, privies,
barnyvards, and feedlots or other possible sources of
contamination, as provided in the Minnesota Water Well
Construction Code, chapter 4725;

(2) so that the drill hole and its surrounding area

can be kept in a sanitary condition;

(3) to exclude all sources of pollution that are
known to the permittee, or reasonably should have been known to
the permittee, from entering the drill hole; and

(4) 50 feet from any building and at least 1,000
feet from any occupied residence or occupied animal barn, or as
negotiated with the landowner or tenant, as appropriate.
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DISCUSSION: When drafting the water well and exploratory boring
regulations, the legislature had an obvious intent to prevent
contamination of the ground water, as written in Minnesota Statutes

section 156A.01:

It is the legislative intent and purpose in sections 156A.01
to 156A.08 to reduce and minimize the waste of ground water
resources within the state by reasonable legislation in licensing
of drillers or makers of water wells and the regulation of
exploratory borings in Minnesota and to protect the health and
general welfare by providing a means for the development and
protection of the natural resource of underground water in an
orderly, sanitary and reasonable manner.

As discussed in the introduction, pollution from the surface
could be channelled down a drill hole to contaminate ground water
resources. When the pollution sources, such as feedlots, septic
systems, etc., are located near or within the upstream watershed of
the drill hole, the chances of ground water contamination are greatly
increased. To protect these ground water resources, it is necessary
to regulate the drill hole location. Applying the relevant parts of
the Water Well Construction Code to the location of drill holes is
the easiest, and surest means of protecting these ground water
resources.

As seen in Minnesota Statutes section 156A.01, as above, and in a
letter from Representative Mary Murphy, the author of the
exploratory boring regulations, it was clearly the intent of the
legislature to limit the location of exploratory drill holes. In a
letter to Hearing Examiner Richard Luis of the Office of
Administrative Hearings on October 1, 1980, Representative Mary
Murphy stated "As author of the bill (Chapter 535, Laws of 1980)
which directed the Department of Health to adopt rules to regulate
exploratory borings, I can unequivocally state that it certainly was
my intent and, I believe, that of the other authors as well as the
committee, to apply the relevant portions of the water well
construction code to all aspects of exploratory borings--location,
constuction, maintenance and abandonment." Minnesota Statutes
Chapter 535 have since been renumerated to section 156A.

In addition, large and deep drill holes will be required in the
investigative activities. Normal exploratory boring in Minnesota
rarely exceed a three inch hole and a few hundred feet in depth. 1In
contrast, the exploratory drilling related to the disposal of
high-level radioactive waste could require drill holes five inches in
diameter and thousands of feet deep. For comparison, a normal
residential water well may also have a five inch hole, but go down
less than 100 feet.
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The great depths and abnormal size of these exploratory drill
holes justify their strict location requirements. Drill holes
thousands of feet deep stand a higher chance of piercing through
ground water aquifers than do shallower exploratory borings.
Previously undisturbed ground water could be penetrated and
contamination. Larger drill holes would be able to channel greater
quantities of contaminants to underground water supplies. Deeper and
larger drill holes translate into greater potential for ground water
pollution.

Mineral exploration drill holes are generally kept open long
enough to extract the drill core, after which they are abandoned.
Drill holes related to the disposal of high-level radioactive waste
may also be kept open for long periods of time. The in-situ tests
and ground water sampling planned for the drill holes could extend
over several years. This increases the chances of ground water
contamination simply by greatly extending the period that pollutant
may enter the drill hole.

It is understood that geology is likely to determine the location
of the drill holes. This is reflected in the rules by stating that
"a permittee shall comply to the extent practicable" with the
location requirements. Therefore the driller may site the drill hole
near a potential pollution source if no other option exists, but the
driller must prove why that specific, and potentially vulnerable,
location is necessary and worth the risk of ground water
contamination.

4410.7920 DRILL HOLE CONSTRUCTION STANDARDS

A permittee shall comply with the following standards with
respect to construction of a drill hole.

A. Drill holes shall be constructed in such a fashion
as to facilitate testing and prevent any contamination of

aquifers.

B. Drill holes not permanently abandoned within 30
days of completion must be constructed to the standards of the
Minnesota Water Well Construction Code, chapter 4725, and any
federal statutes and regqulations applicable to deep wells.

DISCUSSION: Drill holes could not only channel pollution from the
surface to underground water resources, but they could also act as
pathways between otherwise isolated and confined aquifers. This
could be harmful because some ground water aquifers are naturally or
artificially polluted with undesirable constituents such as salt or
certain minerals or chemicals. Construction standards for drill
holes are needed to prevent this interformational contamination.
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The provisions in this part are a feasible method of preventing
potential interformational contamination. Provision A also requires
that drill holes allow for testing during its use so long as the
permittee prevents any polluted water from contaminating other ground
water resources. This provision applys to open drill holes and those
temporarily abandoned.

Provision B stipulates that after completion of drilling and/or
testing, the permittee shall either abandon the holes within 30 days
or they shall be constructed to the standards of the Water Well
Construction Code. The Water Well Construction Code is an adequate
set of guidelines for those holes which are not ready to be
permanently abandoned.

4410.7922 USE OF DRILL HOLE FOR DISPOSAL PROHIBITED

A drill hole shall not be used by the permittee for disposal
of surface water, near surface water or ground water or any other

liquid, gas, chemical, or solid waste including drilling fluids.

DISCUSSION: A drill hole could be a quick and easy disposal method
for burdensome surface waters or unwanted waste water, drilling
fluids and other liquids or solids. Together with the preceeding
parts on preventing ground water contamination from activities not
related to the drilling operations, there also needs to be a
provision preventing intentional disposal of potential contaminants
directly into the drill hole.

As discussed previously, a drill hole could act as a channel for
pollution to contaminate underground water resources. The language
in this provision is taken from the Water Well Construction Code,
part 4725.2300, and is applied in the same context. With deep
exploratory holes there is an equal need to prohibit intentional
disposal of burdensome surface waters, unwanted waste water, drilling
fluids or other liquids or solids that could contaminate ground water
resources.

Instead of disposing of waste or unwanted material down the drill

hole, the permittee must follow solid and liquid waste regulations
promulgated by the Minnesota Pollution Control Agency (MPCA).

4410.7924 CLEANUP PROCEDURES

A permittee shall comply with the following clean-up
procedures.

A. Cleanup of personal litter, including cans,
bottles, and paper, deposited by drilling operation or
right-of-way preparation crews on and off the right-of-way shall

be on a daily and continuous basis.

B. Interim cleanup and proper disposal of all waste
and scrap materials on and off the right-of-way work areas shall

be carried out after each phase of the drilling operation.
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C. After all the work has been performed, the land
shall be restored to approximate original contour within a
reasonable period of time, unless negotiated with the landowner
or tenant, as appropriate.

D. All waste and scrap shall be removed or properly
disposed of in accordance with the solid and liquid waste
requlations of chapters 7035 and 7001.

DISCUSSION: The investigative activities could precduce significant
personal litter and industrial waste, (as defined by the MPCA).
Personal litter would come from the normal, daily activities of the
permittee and his employees. This could include sanitation
facilities at personnel encampments. Industrial waste is defined in
Minnesota Statutes section 116 and includes any liquid, gaseous or
solid waste substances resulting from any process relating to the
drilling activities. Waste rock, recirculation pit water, drilling
fluids, and any materials brought onto the right-of-way by the
drilling operations would be regarded as industrial waste.

Chapter 7035.0100 of the MPCA solid waste regulations states that
"Improper waste storage, collection, transportation, and disposal
endangers public health, safety, and welfare, create public
nuisances, result in scenic blight and adversely affect land

values."

The provisions in this section are reasonable requirements and do
not create obstructions for the drilling activities. These
requirements are basic to safety and environmental protection.

4410.7926 ABANDONMENT OF EXPLORATORY BORINGS.

Pursuant to Minnesota Statutes, section 116C.724,
subdivision 2, clause (1), any abandonment, whether temporary or
permanent, shall comply with the state drilling and drill hole
abandonment and restoration rules governing exploratory boring
under Minnesota Statutes, chapter 156A, and parts 4727.1000 to
4727.1300.

DISCUSSION: Proper temporary and permanent abandonment is necessary
to prevent long-term contamination of ground water resources and is
required by the exploratory boring regulations under Minnesota
Statutes section 156A and section 116C.724.
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4410.,2928 SUBMISSION OF SPLITS AND DATA.

Subpart 1. Request for data samples or data. Pursuant to
Minnesota Statutes, section 116C.724, subdivision 2, clauses (5)
and (6), the ggrmlttee shall submit spits or portions of a core
sample to the commissioner of natural resources at the
commissioner's request or to the director of the Minnesota
geological survey at the director's request. If the permittee
needs a sample in its entirety, the commissioner or director may
accept certified and uninterpreted data of the sample in lieu of
an actual portion if that data provides all the information
necessary to obtain complete and accurate conclusions. Splits or
certified data shall be presented to the commissioner or director
within 30 days after the request is made and all samples
submitted shall become property of the state.

DISCUSSION: These provisions are in accordance with Minnesota
Statutes section 116C.724 and do not put an unreasonable burden on
the permlttee. Core spllttlng is not an unusual practice and,
together with peer review, often results in more complete and
credible conclusions. The possibility of substituting certified data
instead of actual cores allows the permittee to retain the cores if
necessary or if the cores are too fragile to split.

Subp. 2. Required data. Pursuant to Minnesota Statutes,
section 116C.724, subdivision 3, the permittee or any person
conducting geologic, hydrologic, or geophysical testing or any
other studies relating to disposal is required to provide
unrestricted access to both all raw and interpreted data to the
chair and director of the Minnesota geological survey or their
designated representative within 30 days. The raw and

interpreted data includes:

DISCUSSION: The objective of the investigative activities is to
determine the range of geologic conditions and related parameters for
the potentlally impacted area through currently used exploratory and
testing techniques. The required data under subdivision 2 are a
partial listing of the conditions and parameters which are likely to
be evaluated and could be needed by the State in its analysis.

4410.7930 PERMIT AMENDMENTS

Subpart 1. Amendments proposed by permittee. Proposed
amendments to the conditions set forth in the drilling permit
reqgarding size, type, depth, number, and location of drill holes

or the location of right-of-ways shall be sent in writing to the
chair of the board. Revised maps, development plans, and

descriptions of the environmental setting in accordance with part
4410.7906, subpart 1, shall accompany a detailed statement
explaining the necessity and reascnableness of the amendments,
all of which shall be sent by the permittee to be received by the
chair at least ten working days before the day the proposed
amendments are intended to become effective.
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A. Within the ten working days the chair shall decide
whether the proposed amendments require board approval and notify

the permittee as to the status of the proposed permit amendments.

B. If, in the opinion of the chair, the proposed
amendments would not significantly change the terms and
conditions set forth in the drilling permit, or materially and
adversely affect the environment, the amendments may be approved

by the chair.

C. If, in the opinion of the chair, the proposed
amendments would cause significant changes in the terms and
conditions of the permit, or materially and adversely affect the
environment, the chair shall submit the proposed amendments to
the board at its next scheduled meeting following the chair's
determination, providing his determination is made 20 days in
advance of the next scheduled board meeting. The board shall
approve the proposed amendments if the application as amended
complies with all the requirements of Minnesota Statutes, section

116C.724 and parts 4410.7900 to 4410.7934. The board shall
reject the proposed amendment if it determines that the
application as amended would not comply with the requirements of
Minnesota Statutes, section 116C.724 and parts 4410.7900 to
4410.7934. Proposed amendments submitted to the board shall not
be implemented until the board approves them.

DISCUSSION: Unanticipated circumstances may arise that require a
permit amendment. The same criteria should be used to assess the
amendments as was used to assess the original permit.

The issuance of a permit amendment could be a long and
complicated process for both the permittee and the Board. Regquesting
that every change in the drilling operation be cleared by the Board
would be an overwhelming burden on the permittee and the Board. Time
schedule changes, drill bit alterations, and other minor and frequent
problems should not be the focus of the Board's attention. Only
those changes to the terms and conditions of the permit which could
result in environmental impact should require Board action. The
actual construction of the right-of-ways and the drill holes are the
most important areas for Board consideration.

Even changes with regard to the right-of-way and drill hole
construction may not be important enough for full Board approval.
Again, it may not be necessary for the Board to consider the issue,
and it may cause unreasonable delays in the drilling operation.
Therefore, it is the duty of the chair to review the proposed
amendments and present the proposed amendment to the full board for
their approval or rejection if he finds that the amendments could
significantly change the terms and conditions of the permit, or
result in adverse environmental effects. If the chair believes that
the proposed amendment will have no significant change on the terms
and conditions of the permit or no adverse environmental effects,
than he may approve the proposed amendments without Board approval.
Not only will this allow the Board to take action only on the
significant issues, but it will eliminate unreasonable delays
incurred by the drilling operation during the review process on
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Subp. 2. Amendments proposed by the board. The board

shall, acting on its own initiative, amend the permit to prevent
any material and adverse effect to the environment and to prevent
any violation of parts 4410.7900 to 4410.7934 or the terms of the
permit. The board shall give at least ten working days written
notice to the permittee of board action to amend the permit. The
permittee may appear before the board and offer evidence relevant
to the proposed amendment.

DISCUSSION: There may be a need for a Board initiated amendment to
the permit. For instance, if the terms and conditions of the permit
were found to be inadequate with regard to parts 4410.7900 to
4410.7934, Minnesota Statutes 116C.724 or some unanticipated adverse
environmental impact, then the Board may want to amend the permit to
ameliorate the deficiencies. The Board may also seek an amendment if
the terms and conditions of the permit were found to be too
burdensome or strict. Also, other relevant environmental regulations
may change which, in turn, could affect the drilling permit.

Board initiated amendments to the drilling permit is the most
feasible and reasonable method of meeting the above need. It will be
very difficult to anticipate every adverse environmental impact
during the application process. The drilling operation itself will
still be in conceptual stage, and since drilling activities of this
magnitude are not normal to Minnesota, many potential adverse impacts
may not be forseen. Instead of imposing overbearing regulations
intended at mitigating every possible adverse impact and at the same
time creating a regulatory maze for the permittee, the Board prefers
to establish a framework of terms and conditions which can be filled
in according to site specific needs.

4410.7932 PERMIT REVOCATION

Subpart 1. Initiation of revocation. The board may
initiate action to revoke a drilling permit upon a prima facie
showing by affadavit and documentation that a wviolation may have
occurred or is likely to occur of the terms and conditions of the
permit or parts 4410.7900 to 4410.7934.

DISCUSSION: An enforcement procedure is basic to any type of
regulation. In this case, the Board needs a penalizing mechanism for
violations or potential violations of the drllllng permit. Without
it, the Board could take no meaningful action in the event of a
permit violation and the permittee would have no incentive to adhere
to the terms and conditions of the permit.

Permit revocation is the most reasonable means of permit
enforcement. Without the permit, the drilling activities could not
continue. In addition, since a permit is applicable for an entire
potentially impacted area, the loss of a permit because of a
violation at one particular site would halt all drilling operations
within that potentially impacted area.
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Permit revocation is preferable to a fine or other indirect
penalty. The Board's revocation privileges not only provides the
permittee with an incentive to adhere to the terms and conditions of
the permit, but if the violation is an imminent threat to the public
health or safety, or could have adverse environmental impacts
revocation will force the operation to shut down. To ensure that
revocation is not arbitrary or unjustified, the Board requires proper
documentation that a violation has occurred.

Subp. 2. Hearing. If the board determines that a hearing
is necessary before revocation of a drilling permit, it shall
order a contested case hearing. The findings, conclusions, and
recommendations of the administrative law judge shall contain the
opinion of the judge whether a violation has occurred or is
likely to occur and whether corrective measures, permit
revocation, or both, are necessary.

DISCUSSION: A violation may be so blatant or obvious that the Board
will have no difficulty deciding whether a violation has occurred.
The course of action may also be noncontroversial or agreed to by the
permittee. It may be necessary, however, to hold a public hearing to
consider revocation and give the permittee an opportunity to be
heard.

The Office of Administrative Hearings is ideally suited for this
type of controversial issue. A contested case hearing before an
administrative law judge would allow both sides to present their
evidence regarding the potential violation. The administrative law
judge would, in turn, present an objective analysis of the potential
violation together with his conclusions and recommendations. The
Board would have a solid and credible set of findings and conclusions
on which to base its decision.

Subp. 3. Considerations for board action. Based upon the
record and the findings, conclusions, and recommendations of the
administrative law judge, if a contested case hearing was held,
the board shall consider the following matters at its meeting:

A. whether a violation of any of the conditions in
Minnesota Statutes, section 116C.724, subdivision 2, parts
4410.7900 to 4410.7934, or the drilling permit has occurred or is
likely to occur;

B. whether the violation has resulted or will result
in any significant adverse environmental effects; and

C. whether the results of the violation can be
corrected or ameliorated.
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DISCUSSION: After the Board initiates the revocation process, it
must determine whether a violation has occurred and what implications

arise from the revocation process.

If a contested case hearing was held, it is reasonable for the
Board to take into account the findings and recommendations of the
administrative law judge plus the results of its own investigation,
if it holds one, and make a decision whether a violation has occurred
that will result in significant adverse environmental effects. If no
hearing was held, then the Board must decide through its own
investigation the potential violation.

Lastly, the Board's verdict should reflect consideration of
whether corrective measures taken by the permittee mitigate past
violations and alleviate future problems.

Subp. 4. Board action. If the board finds that a
violation of Minnesota Statutes, section 116C.724, subdivision 2,
parts 4410.7900 to 4410.7934, or the term and conditions of the
drilling permit has occurred or is likely to occur, or that a
material and adverse effect upon the environment has occurred or
is likely to occur, the board shall require corrective measures
or amend or revoke the permit, unless the permittee has
undertaken effective corrective or ameliorative measures to
correct the violations.

DISCUSSION: After all the facts, findings and conclusions are
brought before the Board, it is necessary for the Board to make a
decision regarding revocation. Instead of revocation, the Board may
choose other options such permit amendment or corrective measures.
This is necessary because the Board may find that permit revocation
alone is not be the best or safest course of action. The permittee
may also have acted in the interim to correct the violation and
eliminate the basis for revocation.

Subp. 5. Action by the chair. The chair shall have the
power to revoke a permit if all of the following conditions are
present:

A. the three days needed to call an emergency board
meeting would be too late to prevent a further violation; and

B. the violation is an imminent threat to the public
health or safety or a serious or irreversible threat to natural
resources.

If a permit is revoked by the chair, the board shall at its
next meeting review the decision of the chair and vote to uphold
or reverse the permit revocation or vote to hold a contested case
hearing on the issue of revocation.
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DISCUSSION: A situation may arise where a permit must be revoked
immediately in order to prevent a violation that threatens public
health or safety or could adversely impact the environment. In this
situation, there would be no time to hold a contested case hearing,
nor even the time for an emergency meeting of the Board. Therefore,
there must be a mechanism to revoke a permit on very short notice and
alleviate the imminent threat associated with a violation.

A decision by the chair is the quickest and most logical method
of revocation in a short period of time. The chair can be quickly
priefed on the developments in the field and will have access to all
permit materials and data collected in the field. To prevent any
arbitrary action by the chair, the Board will review any revocation
or a permit at its next meeting.

Subp. 6. Effect of revocation. If a permit is revoked, the

permittee shall halt all drilling and investigative activities
immediately. The permit may be reinstated by the board only
after the violations are corrected. If the violations are
corrected and the corrective action and results are submitted to
the board at least 30 days in advance of the board's next
scheduled meeting, the board shall consider reinstating the
permit at that meeting. If it finds the violations are not
corrected, the board shall inform the permittee which
deficiencies, if corrected, will allow the permit to be
reinstated.

DISCUSSION: Revoking a permit will halt all drilling operations
until violations are corrected. Without stopping the drilling
operations, there would be no incentive for the permittee to comply
with the terms and conditions of the permit and no assurance that
public health, safety and the environment would not be adversely
affected.

These rules also provide a reasonable time schedule and criteria
for reinstating the permit if the violations are corrected. The
results of the corrective actions must reach the Board at least 30
days in advance of the next scheduled meeting. This is normal
practice for any item on the Board's agenda. Agenda material must be
sent to the members with adequate time for review before the Board
meeting.

4410.7934 APPLICATION AND MONITORING FEES.

Subpart 1. Application fees. Every applicant for a
drilling permit shall pay to the board a base fee of $20,000 to
be paid as follows:

A. 50 percent accompanving the application; and

B. 50 percent to be paid five days before the hearing
held pursuant to part 4410.7910.
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DISCUSSION: The Board has no State appropriation to fund the
processing of an application or amendments, the required hearings,
and any permit revocation costs, if there were to be any. The staff
time involved in the processing of the application, plus the cost of
the hearings can not be merely absorbed by the Board.

As directed in Minnesota Statutes 116C.724, subdivision 2, (3),
the permittee shall pay all the costs of the processing an
application for a permit. A fee is the practical way to cover the
costs incurred. The costs are incurred at the initiation of, and
solely for the benefit of the applicant. Similar fee assessments are
used by numerous other agencies and departments when issuing various
types of permits and licenses.

The Power Plant Siting Act of 1973 also directed the Board to
collect a route fee similar to the application fee required here. A
power line route is similar to a drilling right-of-way in its
construction and potential environmental impacts. More importantly,
the application process for a power line construction permit and for
a drilling permit are very similar. Both require staff processing
and review, and both require hearings.

The base fee of $20,000 is a reasonable estimation of the staff
time involved in processing any application, holding hearings, and
any other costs which may be incurred through processing of
amendments or permit revocation proceedings.

The majority of the fee will cover the cost of hearing pursuant
to part 4410.7910. According to the Office of Administrative
Hearings, a five day hearing would cost $7500 for the services of the
Administrative Law Judge and a transcript. This is only a "best
guess" however, and could fluctuate dramatically with the scope of
the hearing. The hearings will not deal with the broad subject of
the hazards of nuclear waste nor with the particular concerns of
transportation or disposal. Nonetheless, the controversial nature of
the exploratory drilling could result in hearings that are longer
than anticipated.

The fees paid to the Board will be deposited into the general
fund. As needed, money would be appropriated from the general fund
to the Board, to the Office of Administrative Hearings and other
agencies or departments which incur administrative costs as a result
of the drilling permit. Because the Board has no authority to
appropriate money to itself, this action will have to be written into
statute before it can become effective. The Board does have the
authority, however, to assess the fee to the applicant.



B

>

. . 31

Subp. 2. Additional costs. If the actual cost of
processing an application, or amendments, holding hearings,

whether required or initiated by the board, or costs incurred
through permit revocation, exceeds the above fee, the board shall

assess the permittee any additional fees necessary to cover the
actual costs. All money received pursuant to this subpart shall
be deposited in the general fund.

The board shall assess to the permittee all costs incurred
in monitoring the investigative activities. The permittee shall
be assessed staff and consultant expenses including housing,
travel, office space within the potentially impacted area,
equipment, administrative, logistical, and all other costs
relating to the monitoring of the investigative activities.

DISCUSSION: In order for the Board to fulfill its obligations under
these rules, it may require more money than the initial application
fee. If costs exceed the application fee, the Board must have a
means of assessing the additional costs to the permittee.

The reasoning behind this provision is similar to the application
fee. The permittee should pay for the costs incurred to the Board as
stated in Minnesota Statutes section 116C.724.

Monitoring fees are also a necessity of the Board. Due to the
long-term potential of radioactive waste disposal, the Board needs
total confidence in the data and the results that are obtained from
the investigative activities. The only way this can be done is if
the Board has its own monitors, consultants and personnel familiar
with the types of activities anticipated in the drilling operation.
They can provide the oversight and peer review necessary to give the
Board an idea of the credibility of the investigative activities.

Credibility will be a difficult and important concept to apply to
the investigative activities. Many parts of the research will be
subject to interpretation. This is not uncommon in the earth
sciences where two or more answers may be considered correct.
However, in this case, the data and conclusions must be subject to
intense and objective peer review to obtain credible results. The
monitors and consultants are intended to provide this review.

Again, as directed by Minnesota Statutes 116C.724, subdivision 2,
(3), it is reasonable to expect that the permittee should pay for the
costs of the monitoring. The Board is burdened with the
responsibility of assuring environmental protection and the
prevention of adverse effects.
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Subp. 3. Method of assessment. The costs assessed under

subpart 2 shall be assessed quarterly, at least 30 days before
the start of each calendar gquarter, by the board against the
permittee. The money paid pursuant to the assessment shall be
paid to the board within 30 days after receipt of the assessment,
which assessment shall constitute notice of the assessment and
demand for payment thereof. The total amount which may be
assessed to the permittee under authority of this part shall not
exceed the sum of the costs incurred through the monitoring,
processing, and related activities. Money received by the board
pursuant to any assessment shall be paid to the general fund.

DISCUSSION: There is a need for a method of assessment for the
expenses of the initial application fee and the costs of monitoring

activities.

In order to assess costs as accurately as possible, they will be
calculated quarterly, instead of semi-annually or yearly. Changes in
the drilling program would allow the Board to respond in a timely
fashion. In addition, this will relieve the permittee from paying
one large, bulk sum for the projected monitoring budget.





