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STATE OF MINNESOTA 
COUNTY OF RAMSEY 

BEFORE THE 
MINNESOTA COMMISSIONER 
OF TRANSPORTATION 

In the Matter of Proposed 
Rules Relating to Variances 
for Tank Motor Vehicles 

STATEMENT OF 
NEED AND REASONABLENESS 

The Commissioner of Transportation, pursuant to Minnesota 

Statutes, section 221.033, subdivision 3, and Laws 1986, 

Chapter 398, Article 24, Section 1, presents facts establishing 

the need for and reasonableness of proposed rules relating to 

variances for small tank motor vehicles that transport 

gasoline. 

I. Statutory Authority 

Minnesota Statutes, section 221.033, subdivision 1, says 

Subdivision 1. Requirements. Except as provided in 

subdivisions 2 and 3, no person may transport or have 

transported or shipped within the State of Minnesota a 

hazaraous material, hazardous substance, or hazardous 

waste except in compliance with United States Code, title 

49, sections 1801 to 1811 and the provisions of Code of 

Federal Regulations, title 49, sections 171 to 199. 

Subdivision 1 applies to everyone who transports a hazardous 

material, including people who transport gasoline in small 

delivery trucks (tank motor vehicles). Transporters of 
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gasoline must comply with the federal hazardous material 

regulations that have been incorporated into Minnesota 

Statutes. Some of those regulations prescribe construction 

specifications and maintenance requirements for cargo tanks. 

The incorporated federal regulations that prescribe the cargo 

tank construction standards are the subject of this rulemaking 

proceeding. Certain gasoline transporters who have older cargo 

tanks have found it impossible to comply with the federal 

regulations that are now incorporated in Minnesota law. To 

ease the burden on certain transporters, the Legislature, in 

1985, enacted Minn. Stat. 221.033, subd. 3, which was then 

slightly amended in 1986. It says: 

Subd. 3. Variance, rules. The commissioner shall adopt 

rules which provide a procedure for granting a variance 

from those regulations adopted under subdivision 1 which 

prescribe specifications for tank motor vehicles used to 

transport gasoline. The variance may be granted only for 

tank motor vehicles with a capacity of 3,000 gallons or 

less which are used to transport gasoline and were 

designed and manufactured between i950 and 1975 to 

transport petroleum products. The commissioner shall 

prescribe alternative requirements to assure the safety of 

the tank motor vehicles operated under the variance, and 

shall register each tank motor vehicle operated under the 

variance. 
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The commissioner of transportation is, therefore, required to 

adopt rules granting a variance from the federal construction 

specifications. Subdivision 3 specifies the type of tank motor 

vehicles that are eligible for the variance and requires that 

alternative safety measures be prescribed. The statute also 

requires the commissioner to register each tank motor vehicle 

operating under a variance. 

II. Meaning of Terms 

In this document, "cargo tank" means a tank that is attached to 

a motor vehicle, is loaded or unloaded without being removed 

from the motor vehicle, and is designed to carry bulk liquids. 

"Tank motor vehicle" means the motor vehicle to which a cargo 

tank is attached. "For-hire" means a carrier by motor vehicle 

who tranpsorts property for others for compensation. "Private 

carrier" means a person who transports property by motor 

vehicle within the scope of, and in furtherance of his own 

primary business, for example, a person who delivers something 

that he makes or sells. "Small" means, generally, a cargo tank 

with a capacity o-f 3,000 gallons OT less. The proposed rules 

will apply to both for-hire and private transporters of 

gasoline who use small tank motor vehicles. 

III. Statement of Compliance with Chapter 14 

The department published a Notice of Intent to Solicit Outside 

Information on November 11, 1985. The department received no 

letters in response. 
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The rules do not impose a fee, do not impose "costs mandated by 

the state" as defined in Minn. Stat. section 3.981, subdivision 

2, and do not require the expenditure of money by local public 

bodies. There is no effect on agricultural land. The 

statement of the effect of these rules on small businesses, as 

defined in Minn. Stat. section 14.115 is at the end of this 

document. 

IV. Need and Reasonableness - General 

Minnesota adopted the Federal Hazardous Material Regulations, 

49 C.F.R. Parts 1-99 (now numbered Parts 100-199) as revised 

January 1, 1970, in 1970. Until 1970, Minnesota prescribed 

only general rules for the construction of tank motor vehicles. 

In 1952, the Railroad and Warehouse Commission, which regulated 

for-hire commercial trucking among other things, adopted rules 

governing the construction of petroleum transports, trucks used 

to haul petroleum products for-hire in quantities exceeding 

2000 gallons. Rule RWC 447 required petroleum transports to 'be 

constructed "in accordance with the best known and usual 

practices and with such material to withstand road shocks 

shall be bulkhead or baffled ••• equipped with proper tank 

vents", threaded valves and faucets. Remote emergency valves 

for shutting off the flow of petroleum out of the tank were 

required, as were other similar safety devices. In 1960, the 

Railroad and Warehouse Commission included a very similar rule, 

9050(a), in the compilation of its regulations. That rule was 
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slightly amended in 1967 by the Minnesota Public Service 

Commission (PSC), the agency to which the duties of the 

Railroad and Warehouse Commission had been transferred. That 

rule, renumbered PSC 4(f) was readopted by the Public Service 

Commission in 1968. 

In 1970, the PSC adopted PSC 5 Safety, a rule that incorporated 

the Federal Hazardous Material Regulations of the Federal 

Highway Administration, U.S. Department of Transportation into 

the Minnesota rules. The original Railroad and Warehouse 

Commission rule on petroleum transport construction was also 

retained. PSC 5, adopting the federal regulations, was amended 

in 1974 and 1977 in order to amend the revision date of the 

federal regulations. PSC 5 is now coded Minnesota Rule 

7800.4500. 

After 1970, all tank motor vehicles that were used in for-hire 

transportation service in Minnesota were required to comply 

with the federal specifications. In 1980, by Laws 1980, 

Chapter 465, Section 1, effective April 4, 1980, pr~ vate 

carriers who were manufacturers, producers, dealers, or 

distributors were made subject to the driver qualification and 

safety rules that applied to the for-hire carriers. The safety 

rules arguably included the incorporated federal regulations 

that applied to the transportation of petroleum. In 1983, by 

Laws 1983, Chapter 371, Section 22, the federal hazardous 

material regulations were incorporated by reference in 
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Minnesota Statutes and applied to every person transporting a 

hazardous material in Minnesota. That law became effective on 

June 15, 1983, and from that date, it is clear that the 

hazardous material regulations for tank motor vehicle 

construction apply to all private, as well as for-hire 

carriers. Thus, intrastate for-hire carriers of gasoline have 

been subject to the incorporated federal cargo tank 

construction specifications since 1970, but all private 

carriers of gasoline have been subject to those rules only 

since 1980 or 1983, depending on one's interpretation of Laws 

1980, Ch. 465. 

Gasoline is a hazardous material and is classified by the U.S. 

Secretary of Transportation as a flammable liquid. See 49 

C.F.R. Part 172.101. The table in Part 172.101 refers to 49 

C.F.R. Part 173.119 as the source for packaging requirements 

for gasoline. Section 173.33 requires every cargo tank used to 

transport hazardous materials to ·be an authorized packaging. 

49 C.F.R. Part 173.119(a)(l7) prescribes the specifications for 

tank motor vehicles used to carry flammable liquids that have a 

flash point of 20°F or below. This includes gasoline, which 

has a flashpoint of -45°F. -paragraph (17) of Part 173.119(a) 

describes the codes for cargo tank specifications that were 

developed and adopted by the U.S. D.O.T. These codes prescribe 

the design and construction specifications for tanks that may 

be used to transport flammable liquids. The federal 
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regulations and specifications do not provide any alternative 

to or exemption from those regulations that would allow the 

nonconforming cargo tanks to continue to be used legally on the 

highways. In some cases, older tanks may have been constructed 

according to the specifications in effect at that time, but no 

manufacturer's certificate was obtained then. Now the 

manufacturer may be out of business, the tank may have been 

modified, or it may not be possible to find records of the tank 

construction. In those cases no certification as to compliance 

with specifications can be obtained and therefore, the iank is 

nonconforming. 49 C.F.R. Part 178.340-10 requires all tanks to 

bear a metal certification plate that is affixed by the 

manufacturer and shows that the tank was constructed according 

to federal specifications. 

However, the federal regulations do allow other tanks that fail 

to meet current specifications to be used to transport other 

kinds of hazardous materials if they meet alternative safety 

requirements. For example, see 49 C.F.R. Part 

173.315(k)(l)-(8), which prescribes alternative requirements 

for the transportation of liquified petroleum gas. 

The federal regulations prescribing specifications for gasoline 

cargo tanks used in interstate commerce have been in effect 

since the 1940's. Until they were adopted by reference in 

Minnesota, they applied only to tank motor vehicles used in 

interstate commerce. As a result, tank motor vehicles used in 
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interstate transportation have been constructed according to 

federal specifications for many years. The U.S. D.O.T. sees no 

need for it to adopt an alternative regulation for 

nonconforming gasoline cargo tanks, because tanks now used in 

interstate commerce were manufactured after the federal 

government adopted the cargo tank specification regulations. 

As Minnesota didn't adopt the federal regulations until 1970, 

those specifications didn't apply to for-hire tank motor 

vehicles used solely in Minnesota intrastate commerce until 

1970, and to all private tank motor vehicles until 1983. Many 

of the vehicles manufactured and used in Minnesota prior to 

those dates are still on the road, and, technically, are 

illegal. 

The Materials Transportation Bureau of the Research and Special 

Programs Administration of the U.S. D.O.T. has authority under 

federal law and regulations to grant exemptions from the 

hazardous material regulations when the applicant transports 

the materials in a manner that the U.S. Secretary of 

Transportation determines will provide a level of safety equal 

to or greater than the level of safety that ~ould be required 

in the absence of the exemption. The Federal Highway 

Administration issued a memo in August, 1984, (copy attached, 

Exhibit A) in which it explained that the Materials 

Transportation Bureau would not amend the federal regulations 

to "grandfather" gasoline cargo tanks that fail to meet the 
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specifications because the cargo tanks used to transport 

gasoline may have been manufactured to a multitude of varying 

specifications with no consensus national standard and because 

the cargo tanks in question are prohibited in interstate 

commerce and are used only in intrastate transportation. The 

memo stated "it is felt that as States adopt the HMR (Hazardous 

Material Regulations), they should provide appropriate 

grandfather provisions or should develop an exemption type 

process in order to address this type of operation and 

subsequent compliance difficulties." Therefore U.S. D.O.T. has 

suggested that if Minnesota has a local problem with 

nonconforming cargo tanks, Mn/DOT should develop its own 

exemption or variance procedure for the noncomplying vehicles 

used in intrastate commerce. This subject was discussed on the 

telephone with U.S. D.O.T. employees in the Office of Hazardous 

Material Regulations in March and April 19851 

It has been estimated that there are from 4,000 to 5,000 small, 

cargo tank motor vehicles in Minnesota. Some are used to 

transport fuel oil and are not subject to the construction 

specifications. Some were constructed according to the 

specifications. No one knows exactly how many are 

nonconforming, but it has been estimated that 1,000 to 1,500 

are nonconforming2. All the tanks that transport gasoline are 

subject to the federal hazardous material transportation 

regulations incorporated in Minn. Stat. section 221.033, 
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subdivision 1. In the last two years, enforcement of the 

federal regulations has increased greatly due to public concern 

about hazardous materials transportation, federal encouragement 

of local enforcement, funding of state employees known as 

hazardous material specialists, and the training of local law 

enforcement personnel. Thus, transporters using cargo tank 

motor vehicles that don't comply with the incorporated federal 

regulations have been warned that their older vehicles are 

illegal under the regulations. 

Some of the Minnesota companies that make and repair cargo 

tanks have estimated that it would cost from a few hundred 

dollars for very minor modifications, up to $6,000 per cargo 

tank for major modifications to make the tank vehicles comply 

with the construction regulations3. Because of the potentially 

large cost of modifying or replacing vehicles, the transporters 

have asked the Minnesota Department of Transportation to find 

some way to allow them to continue using the older trucks in 

intrastate commerce when it can be determined that the older 

nonconforming trucks present no hazard to the public. 

The department proposes to grant a variance to transporters who 

own certain older cargo tank motor vehicles upon their 

submitting evidence of the generally safe operating condition 

of the vehicles. The variance will excuse the owner from being 

required to modify the cargo tank to meet current requirements. 

This is an acceptable solution because 1) the object of the 

-10-



- -
tank construction specifications can be met by imposing less 

costly, alternative requirements and 2) the federal government 

has made similar exceptions for trucks like these that are 

engaged in interstate commerce. In addition, the state wishes 

to have rules that are uniform with the federal regulations. 

Therefore it will retain the federal rule, but will grant 

variances from compliance for tank operators whose tank can 

meet certain alternative rules. To assure that the cargo tanks 

are safe, the state will substitute the less onerous inspection 

requirements for the burden of reconstructing the cargo tanks. 

A literature search has revealed no publication that discusses 

the safety of small, noncomplying cargo tanks. They are 

regarded as safe as ·long as they are regularly and thoroughly 

inspected and any leaks or defects are corrected. This 

attitude is exemplified by the U.S. D.O.T. memo attached as 

Exhibit A. The Interstate Commerce Commission, the predecessor 

of the U.S. D.O.T. in this activity, grandfathered older cargo 

tanks constructed to earlier specifications when it replaced 

the old specifications with new ones in 19674 

V. Part by Part Analysis of Proposed Rules Relating to Variances 

for Tank Motor Vehicles 

Part 8860.0100 Definitions 

The definitions are needed to provide a shorthand reference. 
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The definition of "cargo tank" is needed to explain what a 

cargo tank is. It is the definition in the Code of Federal 

Regulations, title 49, section 171.8, revised as of November 1, 

1985. This definition was adopted in Minn. Stat. 221.033, 

subdivision 1, in the incorporation by reference of the federal 

hazardous material regulations. 

"Commissioner" is defined to identify the person authorized by 

the Legislature to grant the variances. Applicants must know 

to whom they must submit variance applications. 

The phrase "tank motor vehicle" is used in section 221.033, 

subd. 3 to describe the kind of vehicles for which a variance 

may be sought. It is defined according to its commonly 

understood meaning. 

8860.0200 Scope; Incorporation 

Part 8860.0200 tells what tank motor vehicles the rules apply 

to. The rules will limit the availability of the variance to 

vehicles that transport gasoline. This restriction is in the 

authorizing legislation. No other hazardous material is 

transported as frequently as gasoline. The transportation of 

fuel oil in small cargo tank motor vehicles is already excepted 

from compliance with the federal regulations under 49 C.F.R. 

Part 173.118a, revised as of November 1, 1985. 

The authorizing statute restricts the variance to the 

transportation of gasoline in tank motor vehicles with a 
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capacity of 3,000 gallons or less that were manufactured 

between 1950 and 1975. These limitations are restated for 

consistency and completeness. In addition, the rule restricts 

the variance to vehicles used only in intrastate commerce. The 

state cannot grant a variance to a vehicle engaged in 

interstate commerce because it does not have jurisdiction to do 

so. Those vehicles are subject to the regulations as adopted 

by the U.S. Department of Transportation. Finally, the rule 

states the specific sections of the incorporated federal 

regulations that prescribe specifications for the construction 

of cargo tanks used to transport gasoline. Transporters must 

know exactly which sections of the regulations apply to the 

construction of gasoline cargo tanks so that they can determine 

whether their vehicles comply with the regulations. A variance 

may be granted for cargo tanks that do not comply with 

construction or certification specifications but not for any 

other lack of compliance. 

The rule also specifies that a cargo tank that lacks the 

required metal certification plate does not comply with the 

specifications. This needs to be stated because most people 

probably don't think of a certification plate as a construction 

specification. The certification plate is a small metal plate 

that is permanently attached to the cargo tank. It contains 

the manufacturer's certification that the tank has been 

designed, constructed and tested in accordance with the federal 
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specifications for cargo tanks. See 49 C.F.R. Part 

178.340-l0(b), revised as of November 1, 1985. If a tank lacks 

a certification plate, it does not comply with the regulation, 

one can't be sure that it was made according to the 

specifications and therefore, one can't be sure that it is 

safe. A reasonable way to attempt to assure the safety of a 

tank that has no certification plate is to require the owner of 

the tank to apply for a variance. Before a variance can be 

granted, the tank must be inspected for defects, leaks, 

compliance with motor carrier safety equipment regulations, and 

proper operation of emergency devices and valves. This offers 

an opportunity to determine whether a cargo tank is safe. 

8860.0300 General Requirements 

This part states outright the requirement that is implicit in 

the statute: a person must comply with the federal hazardous 

material regulations or must obtain the variance provided in 

section 221.033, subd. 3. This makes the requirement plain. 

8860.0400 Procedural Requirements 

This part requires the commissioner to grant a variance to the 

owner of a · tank motor vehicle when the owner meets the 

eligibility criteria of the statute and the rule. The 

commissioner does not have discretion to refuse to grant the 

variance if the applicant complies with the law and rule. This 

assures that all applicants will be treated fairly and equally. 
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An applicant must submit an application for each tank motor 

vehicle, so that each cargo tank may be evaluated individually 

to determine that it satisfies the inspection requirements. 

The application form also serves as a registration form. 

Registration will allow the commissioner to keep track of the 

nonconforming cargo tanks being used in intrastate commerce. 

Now, no one knows how many of those tanks are still being used. 

Registration is a reasonable way of determining the continuing 

need for the granting of variances. Eventually, all the tanks 

made before 1975 will become obsolete and the rule can be 

repealed. Registration also provides a way of recording 

compliance with the inspection and application procedure in 

case the owner loses his copy of the variance or does not 

transfer it when he leases or sells the vehicle. 

Item B requires the applicant to certify that the tank has been 

inspected visually within the past two years. This means that 

a person who is qualified to judge the condition of cargo tanks 

must examine the tank to see if it has corroded areas, bad 

dents, defects in welds, defects in piping, valves and gaskets, 

or other conditions, including leakage that might make the tank 

unsafe. This procedure is necessary to make sure that the tank 

can safely contain the cargo. It is especially important 

because of the uncertainty about the standards under which the 

tank was manufactured. The requirement is a reasonable one 

because it duplicates the federal requiL ement imposed on 
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similar nonconforming cargo tanks5 and because the visual 

inpsection is the least expensive and least time consuming kind 

of inspection. The cost of a visual inspection has been 

estimated at $75.00-$100.00 by one local tank manufacturer and 

from $60.00-$75.00 by another 6 • The federal regulation says 

that the inspection must be made by a "responsible and 

experienced inspector", but it doesn't define those who 

qualify. That requirement is generally understood in the 

industry to include cargo tank manufacturers, owners, mechanics 

and sometimes, drivers who are familiar with tank construction 

and maintenance. 

49 C.F.R. Part 171.16, requires that any "unintentional release 

of hazardous materials from a package (including a tank)" 

during transportation in interstate commerce, must be reported 

to U.S. D.O.T. The records maintained by U.S. D.O.T.'s 

Hazardous Materials Information System show that from January 

1976 to January 1986, interstate motor carriers of gasoline 

aren't transported using tanks under 3000 gallons reported 201 

package failures, i-e. the failure of the tank body, valves, 

fittings, closures, hoses to retain the cargo 7 . Of these, only 

2 occurred in Minnesota. Minnesota law did not require the 

filing of those kinds of reports until 1984, so there are no 

comparable state statistics showing package failure for 

intrastate gasoline transporters. 

Item C requires the applicant to certify that a tank has been 

hydrostatically or pneumatically tested when the tank is one 
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described in part 8860.0500. A hydrostatic or pneumatic test 

requires the tank to be filled with water or air and 

pressurized to determine whether the tank can retain the test 

pressure without leakage, undue distortion, excessive permanent 

expansion, or evidence of impending failure. The test 

pressures and the test procedures are prescribed by federal 

regulation. See 49 C.F.R. Part 177.824(d) revised as of 

November 1, 1985. All tank valves, piping and accessories that 

will be in contact with the contents of the tank must also be 

pressure tested. The purpose of testing a tank with water or 

air pressure is to see if it has structural defects that are 

not apparent. 

One local tank manufacturer estimates that a hydrostatic test 

would cost from $350.00 to $500.00 depending on the number of 

compartments in the tank and that a pneumatic test would cost 

about $400.00. Another local manufacturer has estimated the 

cost of a pneumatic test at $500.00 to $900.00.8 

One of these tests would be required only in the situations 

described in part ~860.0500. They are required only when there 

is a possibility that the tank may not perform safely. Items 

A-Care retained from the federal regulations. These 

requirements are incorporated by reference in Minn. Stat. 

section 221.033, subd. 1. These are reasonable re9uirements 

because they only apply subsequent to the occurence of some 

other event that may have reduced the safety of the tank. In 
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those cases, the burden and expense of conducting a pneumatic 

or hydrostatic test is small compared to the potentially severe 

consequences that would follow if a tank leaked or ruptured 

when it was being used to transport gasoline on the highway. 

8860.0600 Application for Variance 

The information on the variance application is needed so that 

the applicant and the cargo tank can be identified. The 

commissioner must know to whom he grants a variance. Only a 

minimal amount of information is being requested. The cargo 

tank information is needed so that the commissioner can make 

sure that the cargo tank is eligible for the variance. This 

requires asking for the date of manufacture, the capacity, and 

whether the tank has been visually inspected within the 

preceding two years. The serial number and the name of the 

manufacturer are requested so that each tank can be identified 

and distinguished from other tanks. The name of the operator 

or lessee must be known so that the commissioner will know who 

has possession of the tank. Cargo tank vehicles are often 

leased and operated by someone other than the owner. 

All trucks are subject to inspection on the road. When one of 

these tank vehicles is stopped, it will be apparent that it 

doesn't comply with the federal cargo tank specifications, 

because it won't bear the required metal certification plate. 

The driver will then be asked to produce a copy of the 
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variance. In the case of a leased vehicle, the driver may not 

have the written variance with him because it was issued to the 

owner. If the department has a record of the lease of the 

vehicle, it will be able to establish that a variance was 

granted for that vehicle and can forego issuing a ticket. 

8860.0700 Commissioner's Duties 

This part requires the commissioner to grant or deny the 

variance within 30 days of receiving the application. This is 

a reasonable length of time. It allows the commissioner time 

to investigate the application, if necessary, and to determine 

the accuracy of the information. It also assures applicants 

that they will have to wait only a short time for the variance. 

Minn. Stat. 14.05, subd. 4 requires an agency to set forth in 

writing its reasons for granting or denying a variance. 

Subpart 1 complies with that requirement. The application may 

be resubmitted so that an applicant whose cargo tank fails to 

qualify may have it repaired or re-inspected and may resubmit 

tbe application. 

Subpart 2 makes a variance effective for the life of the cargo 

tank unless the tank fails to comply with the testing and 

marking requirements. This relieves both the commissioner and 

the tank owner of the burden of renewing the variance. In 

order to assure the safety of the public, the commissioner must 

revoke the variance if the cargo tank fails to comply with the 
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visual inspection requirements. To provide due process for the 

variance holder, the commissioner will hold a contested case 

hearing under Minn. Stat. Chapter 14 before revoking a 

variance. This is necessary because it is a constitutional 

requirement. Minn. Stat. Section 14.57 requires an agency to 

initiate a contested case hearing when one is required by law. 

8860.0800 Additional Requirements 

Subpart 1 requires a person who sells a tank motor vehicle 

operating under a variance to report the sale to the 

commissioner. This is necessary because the variance goes with 

the tank. The commissioner needs to know who the tank belongs 

to so that he will know who is responsible for the inspection 

and maintenance of the cargo tank. This is a reasonable 

requirement because it imposes only a very limited notification 

requirement on the owner. The notification can take the form 

of a letter. 

The variance must be carried in the vehicle so that law 

enforcement personnel who stop the ve.hicle for inspection will 

be able to see that the vehicle is excused from compliance with 

the cargo tank construction specifications. This requirement 

protects the vehicle operator from being ticketed by mistake 

for noncompliance with tank specifications. It also enables 

law enforcement officers to identify cargo tanks that do not 

comply with the specifications but have not been granted a 
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variance. This requirement places no burden on the driver. 

Once the variance is placed in the truck no further contact 

with the department is necessary as long as the cargo tank is 

inspected as required. 

Subpart 3 requires that every tank motor vehicle operated under 

the variance must be inspected visually every two years. This 

is needed to assure that the tank is safe. Because, the cargo 

tanks described in these rules were not constructed according 

to the specifications, some method is needed to ascertain 

whether the tank is safe. The periodic inspection that the 

department proposes to require would provide a minimum level of 

safety by assuring that the tank, pipes, fittings, closures and 

the valves are closely examined for defects and corrosion on a 

regular basis. 

Small Business Considerations 

The principal users of small gasoline cargo tanks are petroleum 

distributors (see footnote 1). Most of the distributors are 

small businesses within the definition of Minn. Stat. section 

14.115. These rules are being proposed to reduce the burden on 

small petroleum distribution businesses. Under current rules, 

the persons using small cargo tanks to transport gasoline in 

intrastate commerce must operate tanks that comply with the 

federal cargo tank construction specifications or must stop 

using the vehicles. Because Minnesota adopted the federal 
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regulations for application to for-hire carriers only in 1970, 

and because cargo tanks are used for many years, there are many 

old tank vehicles in service. These tanks are illegal. Tank 

manufacturing companies have estimated that it could cost up to 

$6,000 per cargo tank, depending on the condition of the tank, 

to bring it into compliance. Therefore the department proposes 

to adopt a variance procedure to allow those cargo tanks to be 

used legally, despite noncompliance with current specifications 

if they meet less burdensome, alternative requirements. These 

rules will reduce the burden of the current hazardous material 

regulations on small businesses. 

These rules establish minimal reporting requirements. Only one 

application and registration must be made. If the tank owner 

sells the tank, he must report the buyer's name. Otherwise the 

single registration is effective for as long as the tank is in 

service. A sale of a tank must be reported within 30 days. 

That is the only reporting requirement after the variance is 

granted. The department has developed a one page form that 

requests the information prescribed in proposed Parts 8860.0400 

and 8860.0600 for reporting the results of the inspection that 

is necessary in order to qualify to receive a variance. That 

one form also serves as a registration form, thus simplifying 

the reporting requirement. 

There are no schedules or deadlines for compliance apart from 

the fact that compliance is required after the effective date 

of the rules. 
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These rules establish performance standards that replace the 

design standards in the current regulation. 

We cannot exempt small businesses from compliance with these 

rules because these rules replace more burdensome rules and 

create exceptions for small businesses. 

Although these rules aid small businesses, they also benefit 

businesses that are larger than businesses defined as small 

businesses in Minn. Stat. 14.115, subd. 1. 

,July 18, 1986 
Date 
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Footnotes 

1. Conversation with Joseph Horning, Chief, Division of 

Exemptions and Approvals, U.S. D.O.T., March 26, 1985; 

Thomas Holian, Attorney, Federal Highway Administration, 

U.S. D.O.T., March 21, 1985 and April 4, 1985. 

2. Estimate of Bob Krogman, Assistant to Executive Director, 

Northwest Petroleum Association, an organization of 

distributors of petroleum. The members are the main users 

of the tanks subject to these rules. 

3. See letters sent to Bob Krogman, attached as exhibits B, 

C, and D. These letters were sent to the Department of 

Transportation at the request of Mr. Krogman after the 

Legislature directed the department to write rules for 

variances. 

4. See 32 Federal Register 3452 (March 2, 1967), Amendments 

to 49 C.F.R. Parts 71-90. 

5. See 49 C.F.R. 173.315(k). 

6. Telephone conversations with Jim Determan, Determan 

Welding & Tank Service, Inc. Minneapolis, MN., week of 

July 14, 1986; G.N. Orth, L. P. Products Manager, Arrow 

Tank and Engineering Co., Minneapolis, MN., June 19 and 

July 14, 1986. 
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7. Computer printout supplied by Kevin M. Coburn, Technical 

Associate, Research and Special Programs Administration, 

Office of Hazardous Materials Transportation, U.S. D.O.T. 

8. See footnote 6. 
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Sub1ec1 Interpretation Follow-up 

From · Director, Bureau of Motor Carrier Safety 
Washington, D.C. 20590 

To. Mr. John 0. Hibbs 

r ,. 

~ 

I 5 Dat e 

Re::, ly 10 

Alln o l HMC-23 

ncium 

Jr: ') /1 

Regional Federal Highway Administrator 
HMC-05 Homewood, Illinois 

This is in response to a memorandum of July 25 from Mr. Wesley A. Bridwell, 
Director, Office of Motor Carrier and Highway Safety, requesting a follow-up 
on two previous memoranda. 

The first memorandum was in regard to the use of ~spec.i .f.i~ation ... cargo . tank.a .• 
ip._i~t!._astate transportation of haz:ardous material~{wfiicn":· 'b~com~· 'In ·violation . 
~,._,, ·--- ... ····-·- ··- ···•-.,.-..'·- ·- ··-·-- ·· · - -
of the Raz:ardous Materials Regulations (HMR) due to State adoption of the HMR. 

At this time, the Materials Transportation Bureau (MTB) does not expect to 
provide a grandfather clause for this type of operation within the HMR. It 
is felt that as States adopt the HMR, they should provide appropriate 
grandfather provisions or should develop an exemption type process . in order to 
address this type of operation and subsequent compliance difficulties. Further, 
the situation involving the use of gasoline cargo tanks is dissimilar to that 
encountered with cargo tanks used to transport propane or anhydrous ammonia. 
The cargo tanks used for anhydrous ammonia and propane were manufactured in 
accordance with the ASME Code specifications. Unfortunately, the cargo tanks 
used to transport gasoline may have been manufactured to a multitude of varying 
specifications with no concensus national standard. TheTefore, a general 

-grand-fat-her clause on a national level .would be .difficult to achieve. 

Enforcement decisions regarding the applicability of the HMR to intrastate 
transportation of hazardous materials must be made by the individual States . 
Operations which are involved in interstate transportation are, of course, 
subject to the HMR. 

The second memorandum dealt with the situation involving the mixing of different 
materials in a cargo tank, one of which is nonregulated, but when mixed could~ 
cause a dangerous evolution of heat and fire potential. 

The MTB is in the process of developing a notice to be published in the Federal 
Register regarding this type of situation. However, to date no specific 
expected publication date has been assigned to this project. As soon as the 
notice is pub l ished, we will provide information to you regarding its con t ents. 

r, : I - . 1 - 1 <J" 11 
Mul.J • ( .-.,0• 
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,,. . ... - DETERMA~ WELDING & TANK SERVICE, INC. 

\, ~ ~-1 -------------------------

:PEh .,_,,, __ ,.,, .. 

1241 72nd Ave. N.E., Minneapolis, Minnesota 55432 (612) 571-8110 

August 13, 1985 

Northwest Petroleum Association 
2345 Rice St. Suite 173 
St. Paul ,MN. 55113 

Attention: Bob 

Dear Sir, 

Regarding the draft for a variance for tank wagons not meeting MC306 
specifications: 

Subd 3 variance rules and subpart 1-C should read, "was manufactured 
between 1950 and 1975 according to sound engineering and construction 
practices of that time period . " The draft states that tank wagons 
should have had to be manufactured to A.S . M. E. specifications. This 
specification is for boiler and pressure vessels only (see Federal 
regulations 49, part 178.340-3). 

In answer to your questions #1 & 2: 

Wor k requ i red to bring a truck tank up to MC306 speci f ications can vary 
greatly. In some instances, all that is required is inst alling pads 
between the tank she 11 and ladder brackets and reinforcing the rear 
bumper, approximate cost $300 to $400. Other truck tanks may need 
emergency valves, emergency valve operator and emergency shutoff cable 
installed , approximate cost $1500 to $2000. Some truc k t an ks can be so 
badly rusted that met al sect ions of the tan k itself mus t be rep l ace d . 
This wor k along with the above mentioned improve111en t.s can bring t he 
t otal cost to approximately $3500 . 00 to $6000.00 , when paint ing is in
c l uded. 

Pl ease call if we can be of fur t he r service. 

Si3 cere ly , 

,A~n}J ~ 
Garth Gi 11 e tt 
Sales Manager 

GG/ ks 

Manufac lurer o f Brownie Products • Galvaneer Truck T anks 
Volumet ri c Provers • Aviation Fuelers & Hyd rant Carts 

Rep;ii r in9 & Recond itioning Truc k Tan k~ & Transport s 
lnst::illi ng & Remodeling Bu lk Pl ants, Te rminals & Ai rr,n rt i: .. ,,, c .. -•- --

'l. 

~ 
~ 
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- Sub~. j . [VARIANCE, RULES.) The commissioner shall adopt 

~les which provide a procedure for granting a variance from 

hose regulations adopted under subdivision 1 which prescribe 

pecifications for tank motor vehicles used to transport 

2soline. The variance may be granted only to persons who 

ransport gasoline in tank motor vehicles with a capacity of 

,000 qall0ns or less which w~re manufactured between 1950 and 

9i5 · accordino to American society of mechanical engineers 

oecifications in effect at the time of manufacture. The 

ommissioner shall prescribe alternative requirements to assure 

he safety of the tank motor vehicles operated under the 

variance, and shall register each tank motor vehicle operated 

under the variance. 

( 

( 

( 
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DRAIT 7-15-85 

Olapter 8860 

8860.0100 Iefinitions 

8860.0200 Application. 

SUbpart l. '!he rules in parts to apply to a cargo tank that: ---- -----
A. '.Iransports only gasoline; 

B. Has a capacity of 3000 gallons or less; 

C. Was manufactured between 1950 and 1975 a~cording to the specifications 

of the American Society of Mechanical Engineers (ASME), Boiler and Pressure 

Vessel Cede that was in effect when the cargo tank was manufactured; 

D. Is used only in intrastate transportation; and 

E. Fails to comply with cargo tank specifications in Code of Federal 

Regulations, title 49, parts 178 • ..,340 and 178.341, as amended through 

November 1, 1984, in the following ways~ 

(1) lacks a metal certification plate required by Code of Federal 

Regulations, title -49, part .178.340-10 (a) and (b), as amended through 

November 1, . 1984; 

(2) lacks a manufacturer's certificate required by Code of Federal 

Regulationf title 49, part 178.340-10 (c) as amended through November 1, 1984; 
'1. 

(3) fails to meet dome cover requirements described in Code of Federal 

Regulations, title 49, part 178.341-3; 

(4) lacks self closing shutoff valves and remote shut off devices 

described in Code of Federal Regulations, title 49, parts 178.340-8 (d) and 

178.341-5, as amended through November l, 1984; or 



l u rer sllall lurnlsll the 011.-ner wllh all 
crrliflcales. as 11.'CII as the documents 
req11lred by parai;raph <al of the sec
tion. 

(cl The ov:ner shall retain the data 
report . crrtlficales . and related papers 
thro11i;houl his ownership of the cari!o 
lank . In the e\·ent of change of owner
ship. the prior owner shall retain non
! ading photographically reproduced 
c-opi r s of these documents for al least 
one year. Each operator using lhe 
can;o tank vehicle, IC nol the owner 
thereo(. shall obtain a copy of lhe 
data report and the certlficat~ or cell
f ica t es and retain them durini: the 
lime he u.ses the cargo tank and for al 
lea.st one yrar thereafter. 

CAppro\'cd by the Ortkc o( Mo.nnccment 
Llld Buditcl. under conlrol number 2131--~t. 118 -'J'J. 48 rn 2'J'J01 :ind 27113, June 
JG . 198)) 

178. 0 General dc•irn and condruclion 
rtquircmcnu • ppllc11ble lo 11pcclfica
lion1 MC 30& U 118.3H), ft1C. 307 
(0 178.3121, and °)rt;7f2· Cl 178.30) 
car,o lankl\.. 

[Order 13 . 32 rn 3459. Mnr. 2. 11161. Rcdr.s
hmatcd al 32 rn 5606. A;:ir. 5. 1961) 

1178.310--1 Spcclricalion requirement. for 
MC JOii, MC 307, and MC 312 c1irso 
lan lo . 

<al Specifications MC 306, MC 307, 
and MC 312 cargo tanks constructed 
on or. iller. Decembct . l.J.!1.§J ... for the 
bill transportallon of hazardous ma
terials must meet the requirements 
contained~ ~i:~Uon In a_~dl_ll~~ lo 
t,Arequirements of eacn applicable 
~ficatlon as contained In 1178.341 
<MC 306), 1178.342 <MC 307°i;:in,i" 
I 178.3U CMC 3121. 

(bl All of these specification require
ments are minimum requirements. 

[Order 13, 32 rn 3i59 , Mar . 2, 191i1. Rcdes
hrnl\Lcd al 32 FR 5006, Apr. 5. 1961) 

I 178.310- 2 Grnrral rcquircmcnla. 

(al F.very cugo lank nnd vessel shall 
he rlr-sliml'd Rnd constructed In accord
anr1 · 11.·:~h the bcsl known and avall
nble p _ : tlces In addition lo lhe other 
Rp plic, ' ! cargo tank specification re
q1 i!rcn , !.s . 

<bl Those requlrcmcnls rclatlnr. lo 
parts nnd accessories applicable Lo nil 
molor vehicles cnr,Rr,ed In lnlcrstalc 
commerce as contained In Part J!lJ ol 
lhe Motor Carrier Sarety Rcculo.llons 
of this Lille are an lnlei:ral parl of this 
SP!:..!;.irlcallon. 
(!S) Where applicable the addlllonal 

requirements prescribed In Part 1.73 of 
lhls chapter to accommoaate-spcclflc 
commodities are consmc1~n-niClnle-
1:ralpaflofthese specifications. 

(dl Mulllpurpose cargo tank: 
< 1 l A single cargo lank may be divid

ed lnlo compartments of different 
specification construction. Each such 
compartment shall conform to specifi
cation requirements concerned. 

(2l A single c:ugo lank may be phy1'
lcally altered to comply with nnolher 
cari:o lank specification In the regula
tions In this po.rt; or allcrcd to accom
modate a commodity not requiring a 
DOT specification lank. 

(Order 13, 32 FR 3i59, Mar. 2. 1961. Redcs
lgna.lcd al 32 FR 5606. Apr. 5, 1961. :ind 
amended by AmdL 118-21. 311 FR 18469, 
Scpl. 15. 1911; AmdL 118- 6(, i5 FR 81513, 
Dec. 11, 11180) 

I J78.3U-3 l\lalcrlol. 

<a> All sheet and plate material for 
shell, heads, bulkheads and baffles for 
cargo tanks which are not required lo 
be constructed In accordance wllh the 
American Society of Mechanical Engl
·n·eers~olli;.r ·And. Pies.sure Vessel Code 
sn:ill me-el the iollowlng mliilmum ap
plicable requirements: 

(1) Aluminum Alloyl CAL). Only alu
minum alloy material suitable for 
fusion welding and In compliance with 
one of the following ASTM specifica
tions shall be used: 

ASTM B-209 Alloy 5052. 
ASTM B- 209 Alloy 5086. 
ASTM B - 209 Alloy 5154 . 
ASTM B-209 Alloy 525t. 
ASTM B- 2011 Alloy 5t5t. 
ASTM B- 209 Alloy 5052. 

All heads, bulkheads, batnes, and 
rlnr.s sllf!eners may use O temper (an
nealed l or stroncer Lempe rs. All shells 
shall be made of mo.lerlnls with prop
erllcs equtvalcnl lo 1132 or H34 tem
pers, except that lower ulllmnlc 
slrcnr.th tempers may be used I{ the 
minimum shell thick nesses !n Tnblc II 
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in t 11u.:.1-11-2, ~ 1·it1..i-1:t-:t , ur 
I 178.343 - 2 arc Increased In Inverse 
proportion lo the lesser ultimate 
strenclh. 

C2)SlccL 

H,gh Au,1k 
Mild 1IC"Ot '""Jt law I O'f 1la1nlr.) S 

(MS) 1locl ,tool (SS) 
(H SLA) 

Vie Id P')inl. p .1 .1. ........ 25 ,000 ~5.000 25,000 
Ul~mo , ,~ong lh, 

p.1J __ , .................. •s.ooo 60,000 70.000 
E long• ti<><,. 2-lnc!I 

Mmpln. pe<cool ... . 20 25 30 

(Order 13. 32 rn 3(60. Mar. 2. I 961. Redcs
h:nal.ea Ill 32 Fn 5606. Apr. 5, 19671 

D 310_. Struclurnl inlc1trily. 
J\faxim11m strcSJ valur.s. The 

mum calculated stress value mu.st 
not exceed 20 percent of the minimum 
ulllmale streni::-th Qf the material o.s 
authorized in § 178.340-3, except when 
ASME Code press4re vessel dcslc-n re
quirements apply . 

(bl Loadings. Cargo tanks shnll be 
provided with additional structural 
elemcn4 as n!!cessary to prevent re
sulting slr-csse~ In excess of those per
mitted In paragraph Co.> of this section. 
Consideration shall be given lo forces 
Imposed by each of the following loads 
Individually, and where applicable a 
vector, 6Ummu~lon of any combination 
thereof; 

(1) Dynamic loading under all prod
uct loud conflcurallons. 

(2l Internal pressure. 
(3) Superimposed loads such as oper

ating equipment, lnsulallon, linings, 
hose tubes, cabinets, and piping. 

<4) Reactions of supporllng lugs and 
saddles or other supports. 

(5) Effect of temperature gradients 
resulllng from product and ambient 
temperature extremes. Thennal coc!
flclcnls of dissimilar materials where 
used should be accommodated. 

(Order '131 32 rn 3400. Mar. 2, 1001. Rcde,
hrn11led at 32 fl1 5600, Apr. 5. 100'1, and 
amended by Am<ll. 1711-1. Ji FH 1025 1. Nov. 
u. 1969) 

1178.340- Ci Jolpt~. 

<al Method pf jolnl11q. All Joints be
tween tank spells, heads, l.iu(lles (or 
baC!le nllachln, rings ), nnd bulkheads 

!, ll :\.ll UL \\.\ : l lAL .. , J ;, . ~ ... .. ,, , ,. , .,, ., · 

rcqulremcnt..s contnlnrd In thi s 
(bl Slrcn,;;,l/1 of jointJ (A/ 11 

Alloy CAL)). All welded .a.luml nu 
Joints shall be m :\Cle In ncr1 
wllh rccor.nl zed r.ood practice, 1 

cf flclency oC a Joint shall :.ie 1 

than 85 percen t or the prope1 
the adjacent material. Alu 
alloys shall be Joined by an In 
arc welding process using nlu1 
mac-ncslum type of filler mclals 
arc consisten t with the materl , 
pliers recommendations. 

(cl Strength of joints (/lfll a 
<MS>, Jli,;;,h Strength Low 
(J/SLAl, AUJtcnilic Stainless 
<SS». Joints shall be welded In n 
ancc with recO[.'l1lz:ed good p1 
and the efficiency oC any Joint sl 
nol less than 05 percent or Lil 
chanlcnl properties oC the nd 
metal in the lank. 

< l l Combinations of mild steel 
hli;h strength low alloy (HSLA I 
or auslcnllic stainless steel CSS > 
be used In the conslrucllon of a 
lank. provided that each mo· 
where used, shnll comply will 
minimum requlrcmenls spcclf11 
I l 78.340 -3Cal for the malcrlo.1 u: 
the construction of that sccllon , 
lank. Whenever stainJess steel ~ 
arc used In combination with she 
other types of slecl, Joints ma, 
welding shall be fonned by the 1 

stainless steel electrodes or fllle1 
and the stainless steel eleclrod 
filler rods used In the welding sh 
sulluble for use wllh the grnc 
stainless steel concerned. accordl 

• the recommendations of the mar. 
turcr of the slalnlcss sleel elect 
or tiller rods. 

Cd) Com11liance test. Campi 
wllh the requirements conlalnt 
paragraph (bl or <c l of this seellc 
the welded Joints Indicated In 
graph Cul of lhls section shall be c 
mined by preparing from mat, 
representa tive of lhose lo be us 
tonks subject lo lhls .speclflcnllo, 
by the sarnc tec hnique of fnbrl cr 
two lest specimens conformln 
llgure ns show11 below nnd tc 
them lo failure 111 lcnslon. One p: 
lest specimens rnay represent al 
tanks to be made of the same com 
lion of mntcrlnh l>y the snmc 1 

397 



zance, ~--- ---- ·····---
682 3YLh Ave. N.E.. l\li1111eapo li s, I\IN 55·121 fi l2/ 788-Hili9 

Bob Krogman 
Northwest Petroleum Assoc. 
2345 Rice St., Suite 173 
St. Paul, MN 55113 

Dear Bob: 

August 19, 1985 

In response to your letter of August 7th regarding the variance sought for 
non-spec tankwagons, Lange Tank is pleased to offer the following informa
tion as requested. 

The truck tank manufacturer facility involved with DOT modification would have 
to perform the following functions to assure compliance to MC 306. 

1. Check appurtenances (grab handles, steps, etc.) and pad those areas in 
accordance with specifications 

2 . Modify bumper 
3. Install emergency valves if not so equipped complete with fusible protection 

and remote trip 
4 . Install manways and proper venting capacity 
5. Check roll over protection and modify if required 
6. Check material thickness on head and shell 
7. Hydrostatic testing of all compartments 
8. Provide me1:al c·ertification plate permanently affixed to tank 
9. Provide manufacturer's certificate of compliance 

10. Check tank supports and anchoring devices (tank frame and U bolts ) 
11. Chec k working pressure of hose and fittings 
12 . Check material thickness on walkways and modify if required 

The avera ge cost of repair and modification to meet NC306 specifications will 
be approximately $4 ,000.00 if tank wagon meets minimum she l l and head thickness. 

"I. 
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EXH-1•r D 

rrow 
TANK ANO ENGINEERING CO. 

August 26, 1985 

Minnesota Department of Transportation 
Transportation Building 
Room 404 
St. Paul, Minnesota 55155 

Attention: Betsy Parker 

Dear Ms. Parker: 

In reply to a letter from Bob Krogman with Northwest Petroleum Assoc., 
dated August 7, 1985, I have the following co:rmnents: 

A. Refer to attached estimate for modification. 
Keep in mind -

1. If material thickness is not enough to satisfy current 
MC306 spec then nothing can be done to bring unit up to 
code. 

2 . If the work is done on a truck tank as indicated by the 
attached estimate, then the unit will very likely require 
a paint j ob which will add 800 - 1200 dollars. 

B. The reference to the A.S.M.E. Code bothers me since these 
truck tanks we are concerned with relative to this variance 
and in fact the MC 306 uni ts we are fabricating today , are 
not designed to the A.S.11...E. Code. The A.S . M:E. Code is 
required when we design and fabricate tanks or vessels to be 
used in pressure applications. MC 306 tanks are non-pressure 
tanks and vented to atmosphere. 

Please feel free to phone me if you have any questions or we can provide 
you with any f urther information. 

GNO/ld 

Sales and General Office . 
8950 EVERGREEN BL VO . MINNE APOL/S , M INNE SOT A 55433 
PHONE (612 ) 786-9510 TWX 910 ·576·1326 

Sincerely , 

co. 

L .P. Products Manager 

Plant Location: 

650 NORTH EMERSON, CAMBRIDGE , MINNESOTA 55008 
PHONE (612) 689-3360 
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