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- -STATE OF MINNESOTA 

DEPARTMENT OF HUMAN SERVICES 

In the Matter of the Proposed Adoption 
of Rules of the Department of Human 
Services Governing the Funding and 
Administration of Home and Community­
Based Services for Persons with Mental 
Retardation 

INTRODUCTION 

STATEMENT OF NEED AND 
REASONABLENESS 

Proposed rule par ts 9S2S. 18OO to 9S2S. 193O establish procedures that 
govern the funding and administration of home and community- based services 
provided to persons with mental retardation. The rule parts are proposed as 
permanent rule par t s to replace parts 9S2S. 18OO to 9S2S . 193O [Emergency] . 
Authority for the establ ishment of the proposed rule par t s is given to the 
commissioner in Minnesota Statutes, sections 2S6B . O92, subdivision 6 , 
2S6B. SO1, subdivision 2, 2S6B . SO2 and 2S6B. SO3. The provisions of rule 
parts 9S2S . 18OO to 9S2S.1 93O establish training and licensing standards for 
the delivery of home and community-based services paid fo r under medical 
assistance, identify who is eligible to receive home and community-based 
services , and establish procedures for funding and administering these ser­
vices. 

HOME AND COMMUNITY- BASED SERVICES AS AN ALTERNATIVE TO PLACEMENT IN 
INTERMEDIATE CARE FACILITIES FOR THE MENTALLY RETARDED 

During t he 197Os the state of Minnesota led the nation in the development 
of community- based intermediate care facilities for the mentally retarded 
(ICFs/MR) . 

These facilities •provided a community alternative to placement in a state 
hospital (state- operated ICF/MR), thereby enabling the state to reduce the 
state hospital population of persons with mental retardation from more than 
6,000 in the 196Os to just under 2,400 by 1982. While the creati on of 
ICFs/MR decreased the state hospital population, the total number of persons 
with mental retardation in l ong-term care settings increased s t eadily . By 
the end of 1982 , there were 31 1 community facilities serving 4,900 childr en 
and adults . Minnesota had become the highest state user of community 
ICFs/MR. (LAC Report February, 1983 "Evaluation of Programs fo r Mentally 
Retarded Persons") 

In June of 1982, concern about the growi ng cost of these facilities and the 
lack of alternative services prompted the Legislative Audit Commission t o 
direct the Program Eval uation Di vi sion to study community programs for per­
sons with mental retardation. The results of the study were published in 
February, 1983 in a report entitled "Evaluation of Programs for Mentally 
Retarded Persons. " During this same per iod of time the Governor's Planning 
Council on Devel opmental Disabil ities also took a look at policy alter­
natives for serving persons with developmental disabilities during the 198Os 
and published their findings in Developmental Disabilities and Publ ic 
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Policy, a review for policymakers (January, 1983) . Both documents stressed 
the need to develop alternatives to ICF/MR care but recognized that the 
development of service alternatives is directly linked to the availability 
of sta te and federal funding . As a means of addressing this problem both 
documents mentioned the Titl e XIX waiver process . The LAC report recom­
mended that the state apply for a waiver under section 2176 of the federal 
Omnibus Budget Reconciliation Act of 1981 . The waiver would enable 
Minnesota to receive the same rate of federal financial participation for 
providing an array of less costly home and community- based services as the 
rate for ICF/MR services, as long as the persons served would otherwise 
require placement in an ICF/MR. 

The LAC recommendations were debated by the 1983 Legislature which then 
passed Chapter 312 of Laws of Minnesota , 1983 . Chapter 312 authorized the 
commissioner of the Department of Human Ser vices to apply for a Title XIX 
waiver to provide home and community- based services to persons with mental 
retardation and to promulgate emergency and permanent rules to implement the 
waiver. With the passage of this legislation a new era in the provision of 
services to persons with mental retardation began . 

WAIVER DEVELOPMENT 

Development of the waiver application began in August of 1983 when the staff 
of the Department of Human Services, Mental Retardation Division , conducted 
regional workshops throughout the state to gather public input on how the 
waiver should be written. To encourage continued public participation in 
the development process a mental retardation Title XIX Waiver Steering 
Committee funded by the McKnight Foundation was established. As part of the 
McKnight project reacto r panels were then established to give inp~t to the 
Steering Committee on specific areas of concern such as residential ser­
vices, in-home family services and case management . 

Twen.ty- six people served on the Steering_ Committee and another 100 people 
participated in the· reactor panels . After the initial waiver proposal was 
wri'tten the draft was cir cul ated to o~er 200 people who are involved in the 
delivery of services to persons with mental retardation (see Exhibit A) . 
The attached document (Exhibit B) is the result of all of that human effort. 
This document was used as a base in the development of these rul e parts . 
Please note that the letter s to Robert Wr en and attachments are included as 
part of the waiver document . The letters and attachments are part of the 
waiver as approved by the United States Department of Health and Human 
Services . Any further mention of the waiver includes these additional 
documents . 

RIJLEMAKING HISTORY 

The Departmen t' s waiver application was approved by the United States 
Department of Health and Human Services in Ap r il of 1984. With the 
assistance of an advisory committee composed of county representatives, pro­
viders , and advocates for persons wi th mental retardation the department 
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soon developed parts 9525.1800 to 9525 .1 930 [Emergency] to implement the 
approved waiver. The emergency rule parts were published in August 1984 . 

Following a 25-day public comment period, the emergency rule parts were 
revised based on public comments . The revised emergency rule parts took 
effect on Octo ber 22, 1984. During the revision process the need for pro­
vider qualifications and licensing standards was identified. Because these 
issues required substantial changes in the emergency rule parts they were 
addressed later through the temporary amendment process. The temporary 
amendments were published in February of 1985 and t ook effect on April 23 , 
1985 . 

The proposed permanent rule parts were developed concurrently with the tem­
porary amendments and will replace both the emergency rule parts and the 
temporary amendments . The department was assisted in both processes by an 
advisory committee composed of county representatives, providers and advo­
cates for persons with mental retardation (see exhibit C). 

NEED FOR AND REASONABLENESS OF RULE PROVISIONS 

Many of the provisions in these rule parts are necessary to comply with the 
requirements of the waiver approved by the United States Department of 
Health and Human Services and to meet the requirements in Title 42 of the 
Code of Feder al Regulations. Other provisions are needed so that the com­
missioner and the counties can effectively admi nister home and community­
based services . In the following narrative the need for and reasonableness 
of each provision is affirmatively presented by the department as required 
by Minnesota Statutes, section 256B . 092 , subdivision 6, 256B . 501, subdivis­
ion 2, 2568 . 502 and 2568 . 503 and in accordance with the provisions of the 
Minnesota Administrative Procedure Act, Minnesota Statutes, Chapter 14 and 
the rules of the Office of Administrative . Hearings. 

9525 .1800 DEFINITIONS. 

This rule part defines. words and phrases that have a meaning specific 
to parts 9525.1800 to 9525.1930, that may have sever al possible interpreta­
tions , or that need exac t definitions to be consistent with the authorizing 
legislation. Terms used in a manner consist en t with common use in the men­
tal health or human services field are not defined unless a definition is 
necessary to clarify the rule. 

Subpart 1. Scope . This provision is needed to clarify that the defi­
nitions apply to the entire sequence of parts 9525.1800 to 9525.1930. 

Subpart 2. Bil ling rate. This definition is necessary to notify pro­
viders of the units of time that are acceptable as a basis fo r billing the 
medical assistance program for home and community-based ser vices . It is 
necessary to standardize the definition to establish a basis of fiscal 
accountability as required under the provisions of the waiver . It is 
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reasonable to define the term in this way because it is consistent with the 
billing system set up by the department for the medical assistance program 
which has been implemented successfully under parts 9525.1800 to 9525.1930 
[Emergency] . It is reasonable to continue this process to avoid unnecessary 
disruption of the billing system due to promulgation of the permanent rule 
parts. This use of the term also conforms with standard practices in pri­
vate industry, for example, consul t ants often have hourly and daily billing 
rates. 

Subpart 3. Case manager. This definition is necessary to clarify who 
is responsible when a duty is assigned to the case manager. It is reason­
able to use this term because it is consistent with the way the term is used 
in other department rules . The duties assigned are those duties assigned to 
the case manager under parts 9525.0015 to 9525.0145 [Emergency] . It is 
reasonable t o specify that the case manager is "the person designated by the 
county" because counties are responsible for providing case management ser­
vices under Minnesota Statutes, sections 256B . 092 and 256E . 08 and therefore, 
have both the responsibility and the authority to designate the appropriate 
staff to provide these services. 

Subpart 4. Client. This definition is necessary to identify the per­
son receiving home and community-based services . It is necessary to have 
its meaning clearly established to clarify for whom services are provided 
and billed for under the medical assistance program. It is reasonable to 
use the term client because it is a generally accepted ter~ used in both the 
public and private human services field to designate the person to whom a 
service is provided . The definition given the term is reasonable because it 
is consistent with the definition of client found in Webster ' s Third New 
International Dictionary, G. & C. Merriam Co., Springfield, Massachusetts, 
1981. The definition also provides a reasonable way t o delete unnecessary 
words in a reference fre9uencly repeated in the rule parts. 

Subpart 5. Commissioner. This definition is necessary to clarify the 
·meaning of ''..commissioner" as used in the rule parts . The term "commis­
sioner" is used throughout the rule parts as an abbreviation fo r the com­
missioner of the Minnesota Department of Human Services or the 
commissioner' s designated representative. It is reasonable to use an abbre­
viation to shorten the length of the rule parts . It is reasonable to limit 
use of the term co the commissioner of human services, because he o r she has 
the statutory authori ty and responsibility to promulgate and administer 
these rule pares. 

It is necessary and reasonable to include within the definition persons to 
whom the commissioner has the author ity to delegate the functions described 
in the rule parts because it would be physically impossible for the com­
missioner to perform all of the tasks assigned to the commissioner in the 
rule parts . It is reasonable co allow this delegation of authority to 
enable the commissioner to delegate his or her responsibilities to qualified 
staff who can effectively manage and control the implementation of the rule 
pares. Including this delegation of responsibility in the definition also 
notifies interested parties of this delegation • 
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Subpart 6 . County board . This definition is necessary to provide an 
abbreviated method of identifying the persons responsible for carrying out 
many of the duties outlined in the rule parts. It is reasonable to define 
the ter-m as "the board of commissioners for the county of financial respon­
sibility" to distinguish this county board from the county board of the host 
county. This distinction is necessary to avoid confusion about which duties 
are assigned to which county board in the rule parts. It is reasonable to 
assign the majority of the duties to the county of financ i al respon­
sibility because the duties affect the finances of that county . This 
assignment of duties is also consistent with the duties assigned to the 
county of financial responsibility in Mi nnesota Statutes, section 2568. 092, 
subdivision 1, and 256E . 08, subdivision 1. 

Subpart 7. County of financial responsibility . The definition of 
county of financial responsibil i ty is necessary to clarify the meaning of 
subpart 6 and to clearly differentiate between the county where the home and 
community-based ser vices are provided (the host county) and the county that 
is responsible for a r ranging and bill ing for the services (the county of 
financial responsibility). It is reasonable to define county of financial 
responsibil i ty by referencing the statutes so that the rule parts will be in 
conformance with the stat utes. 

This is also a reasonable way of shor tening the defini t ion and avoiding 
unnecessar y dupl i cation of stat utory language because t he stat utory defini­
t ion is qui te det ailed. Thi s de finition is also used in other departme n t 
rules i ncluding the rul e governing medical assistance payments for day 
training and habilitation services (par ts 9525.1 200 co 9525. 1330) and the 
emer gency rule governing county case management servi ces for per sons wi th 
mental retardation (par t s 9525.0015 to 9525. 0145 (Emer gency]) . I t is 
reasonable to use the same definition to promote consistency between depart­
ment rules . 

Subpart 8. Daily intervention. Daily inter vention is used as a c r i ­
terion for dete rmining e l igib1lity for home and community- based ser vices in 
par e 9525. 1820. To assur e that eli gibil ity is dete rmined fa i rly and con­
sistently throughout the state it is necessar y t o define the term. The 
definition is reasonable because it conforms with the requirements of t he 
Health Care Financing Administ ration (HCFA) as r eflec t ed in the waiver (see 
exhibit B) . To secure approval of the waiver the department had to assure 
HCFA tha t persons receiving home and community- based services required daily 
inter vention to manage thei r daily affairs. I t is reasonable to define 
inter vention as "supe rvisi on, assistance or training" because all of t hese 
affect the manageme nt of the client ' s daily affairs. I t is necessary to 
include provision of t hese services by a "provider, family member o r foster 

_famil y member" because some c l ients will r eceive ser vices while living with 
their families and other s will be pl aced out of t he home . The phr ase "each 
day for more than 90 consecutive days" is necessar y to c l ar i fy that the 
intervention muse be required on a l ong- term basis because home and 
community- based ser vices are meant to provi de an al t ernative to long-term 
care pr ovided in an in t ermediate care facility fo r the mentally r etar ded . 

Subpart 9. Department. This definition is necessary to c l arify that 
the specific depar tment refer r ed to in t he rule parts is the Minnesota 
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Department of Human Services . Substituting "department" for the full name 
of the department is a reasonable way of shortening the rule parts. 

Subpart 10. Diversion. This definition is necessary to distinguish 
between the two categories of persons who are eligible for home and 
community-based services under title 42 of the Code of Federal Regulations, 
Section 441.301. Section 441.301 requires that services be furnished only 
to (1) persons currently receiving and continuing to need the level of care 
provided in an ICF/MR, for whom home and community-based services are deter­
mined to be an appropriate alternative; and (2) persons who would be placed 
into an ICF/MR in the absence of home and community-based services . 
"Diversion" is a reasonable term to describe the provision of services to 
the second group because they are "diverted" from placemen t in an ICF/MR by 
provision of home and community-based services . The phrase "within one 
year" is necessary to comply with title 42 of the Code of Federal Regula­
tions, section 441.302(d) which requires "a reasonable indication that they 
[eligible persons] might need such services in the near future." Because "in 
the near future" is a vague standard, for the purpose of parts 9525.1800 to 
9525. 1930 it is necessary to define "in the near future." "Within one year" 
is a reasonable definition of "in the near future" because it is consistent 
with the "at risk" standard used in 12 MCAR § 2. 02003 [Temporary] . It also 
parallels the time period covered by a county proposal under part 9525.1880 
which aids the county in preparing a proposal. 

Subpart 11. Family . The term "family" is used in the rule parts as a 
component of eligibility for certain services and as a disqualifier for 
reimbursement . It is necessary to define the term to clearly designate who 
is considered "family" and therefore eligible for certain services and 
disqualified from receiving reimbursement for providing services . It is 
reasonable to include in the definition of faraily persons related by blood, 
marriage, or adoption because these persons are typically considered part of 
a person's family. It is reasonable to limit the definition to the persons 
listed because t&ese are the peopli most closely asspciated with the client 
and most likely to live in the same household. Listing . the persons i s also 
necessary to clarify who is included in the definition. 

Subpart 12. Fiscal year. It is necessary to define fiscal year 
because the term is used to describe the period for which allocations are 
made under part 9525. 1890. This time period is consistent with the time 
intervals in the waiver. It is reasonable to use the state's fiscal year 
in the waiver and these rule parts to simplify accounting procedures for the 
state. This time period also enables the department to base the allocations 
on the latest legislative appropriations . 

Subpart 13. Geographic region. This term is used in part 9525.1890 
with regard to reallocation of money . The definition is necessary to 
clarify which counties are eligible to receive the reallocated money. It is 
reasonable to use the economic development regions established by the gover­
nor under Minnesota Statutes, section 462.385, because the counties are 
already familiar with these regions. It is necessary to include the phrase 
"in effect on July 1, 1984" to ensure that for the purposes of this rule the 
regions remain the same. July 1, 1984 is a reasonable date to use because 
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it is the beginning of the first fiscal year during which money was allo­
cated under the emergency rule parts which preceded these rule parts . 

Subpart 14. Home and community-based services . This definition is 
necessar y to i dentify the services which are funded under these r ule parts . 
It is reasonable to limit the defined services to services "aut horized under 
United States Code, title 42, section 1396 et seq. and authorized in the 
waiver granted by the United States Department of Health and Human Services" 
because only services authorized by the United States Department of Health 
and Human Services can be reimbursed using medical assistance money . 
Because the purpose of these rule pares is to govern " home and community­
based services" funded under medical assi stance, it is reasonable to limit 
the definition to the services which have been appr oved for funding by t he 
United Scates Department of Health and Human Ser vices . It is reasonable to 
refer ence the r ule part in which t he specific services are defined to avoid 
duplicating the definitions here while providing a quick reference fo r 
anyone who wants to know more about a specific service. 

Subpart 15. Host county . This definition is necessa r y t o distinguish 
between the county which is financially responsible for provisi on of home 
and community-based services to a client and the county in which the ser­
vices are provi ded (see subpart 7) . It is reasonabl e to use the term "host 
county" to designa t e the county in which the services are provided because 
thi s is consistent with the common usage of the term "host." 

Subpart 16. Individual habilitation plan. This term is used in the 
service limitations and contract provi sions of the rule par es . It is 
necessary to define this term to clarify what is meant in these instances. 
le is reasonable to define t he term by referencing pares 9525. 0015 to 
9525.0145 [Emergency] because chose r ule parts govern a l l se r vi ces to per­
sons with mental retardation. Referencing the rule parts improves con­
sistency between the department' s rules and makes i t easi e r fo r the·counties 
to comply with the rul~ r equirements . 

Subpart 17 . I ndividual s~r vi ce pl an. This te rm i s used throughout the 
ruie parts and is necessary to identify the document in which the client ' s 
service needs are identified. It i s r easonabl e to define the term by 
referencing pares 9525 . 0015 t o 9525 . 0145 [Emergency] for t he same reasons 
given in support of definition of individual habilitation plan in subpart 
16. 

Subpart 18. Intermediate care fac ility fo r t he mentall y re tarded or 
(ICF/MR) . This term is used throughou·t the rule parts and has a central 
role in describing conditions gover ni ng client eligibility . It is necessary 
to define .the term to clarify fo r all affected parties what type of fac il­
ities are included in the definition. It is reasonable to define the type 
of facility on the basis of licensing and cer tification because licensi ng 
and certification are required to oper a te an ICF/MR in Mi nnesota and it is 
easy to ascertain if a facility mee t s these criter ia . 

It is reasonable to define the te rm by referencing the statutes so that 
the rule parts will be in conformance with the statutes . This is a l so a 
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reasonable way of shortening the length of the definition and avoiding un­
necessary duplication of statutory language. 

The term "intermediate care facility for the mentally retarded" is a 
generally accepted term used by federal and state governments and providers 
to define a level of care funded under the medical assistance program. (For 
example, the term is used in United States Code, title 42, sections 1396, et 
seq., Code of Federal Regulations, title 42, section 442. 400 et seq., 
Minnesota Statutes, section 256B.501 and other department rules including 
parts 9525.1210 to 9525.1 330 and 12 MCAR § 2. 05301 to 2.05315 [Temporary]). 
Use of the acronym "ICF/MR" is a reasonable way to shorten the length of the 
rule parts . 

Subpart 19. Placement. This definition is necessary to distinguish 
between the two groups of persons who are eligible for home and community­
based services under title 42 of the Code of Federal Regulations, section 
441.301. The two groups are specified in the statement of need and reason­
ableness for the definition of diversion in subpart 10. The term "place­
ment" is used to refer to the provision of services to clients in the first 
category - persons who are discharged from an IC~/MR placement and provided 
home and community-based services . The term is necessary to provide a short 
way of referring to persons who were in an ICF/MR before receiving home and 
community-based services. The use of the term is reasonable because it is 
easily distinguished from its companion term diver sion. 

Subpart 20. Primary caregiver. This definition is necessary to pro­
vide a short way of referring to a person other than a member of the 
client's family who provides services to the client in the client's home. 
It is necessary to identify these persons because in some cases they are 
eligible for respite services. It is reasonable to call this person a care­
giver because it is consistent with the w~y the term is used in other social 
services including the department's caregiver program through volunteer ser­
vices . Because the person regularly "gives care" to the client, the term is 
also reasonably descriptive. It' is necessary to limit the definition to the 
person who has primary responsibility for the services to avoid confusing · 
this p~rson with others who occasionally provide services t o the client, 
because only the primary caregiver would need the relief provided by provi­
sion of respite care services to the client. 

Subpart 21 . Provider . This definition is necessary to clarify that 
these rule parts apply to providers of home and community-based services 
under these rule parts and not to providers of other services. It is 
reasonable to limit the definition to these providers because they are the 
providers whose funding and licensing is governed by these rule parts. 

Subpart 22 . Room and board costs. Under these rule parts and the 
waiver, room and board costs are not reimbursable except for respite care 
provided out of the cl ient's residence. It is necessary to define "room and 
board costs" to inform the providers and the county boards which costs are 
considered unallowable so that they can accurately estimate and measure 
their costs and won't knowingly bill for costs that are unallowable. The 
definition is reasonable because it is consistent with the provisions 
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defining room and board found in 12 MCAR § 2. 0 2001 to 2. 020 11 [Temporary], 
and part 9535.2400. 

Subpart 23. Screening team. This definition is necessary to clarify 
who is considered part of the screening team. The screening team is respon­
sible for evaluating service needs and this evaluation affects the person's 
eligibility for services under these rule parts. It is reasonable to define 
the term by referencing Minnesota Statutes , section 256B.092 because the 
members of the screening team are clearly defined in the statutes and by 
referencing- the statutes there is no possibility of inconsistency between 
the rule parts and the statutes. 

Subpart 24 . Service site. This definition is necessary because under 
these rule parts size limitations and licensing standards are applied to ser­
vice sites, and in order to facilitate application of these limits and stan­
dards, all interested parties must know what is considered a service site . 
The county board must know what a service site is co determine whether a 
provider should be licensed and co enforce the size limitations . The pro­
viders must know what a service site is to determine if they need a license 
or if the size of their facility meets the requirements in the rule parts. 
It is reasonable to define the service site as the "locat ion at which home 
and coCllllunity-based services are provided" because this use of the term 
"site" is consistent with the common definition of the term and because the 
focus in the rule parts is on the provision of home and community-based ser­
vices. This definition is also consistent with the definition of service 
site used in other department rules such as 12 MCAR 2.02001 to 2.02011 
[Temporary] • 

Subpart 25 . Short-term. This term is used to differentiate between 
respite care (a temporary service) and other services which are provided for 
longer periods of time. It is necessa r y to define the term because it is 
subject to many different interpretations. It is reasonable to define short­
term as less than 90 24 hour days io a fiscal year because this is consis­
·tent with th~ time period for temporary care as used in Minnesota Statutes, 
section 252A.ll , subdivision 3. 

Subpart 26. Statewide average reimbursement race. This definition is 
necessary co clarify how money will be distributed to the county boards 
under part 9525.1910, subpart 2. Clearly defining this part of the distri­
bution process also helps county boards to determine if the home and 
community-based services they pl an to provide can be provided within the 
fiscal limitations of the waiver. It is reasonable to use the formula 
described in this definition to arrive at the stat ewide daily reimbursement 
rate because this is the formula which was used in the waiver and approved 
by the United States Department of Heal th and Human Services. 

Subpart 27 . Waiver . This definition is necessary to differentiate 
between the waiver which authorizes the services. governed by this rul e and 
other waivers which the department has applied for . It is reasonable co 
limit the defini t ion of waiver to the waiver of Title XIX requirements for 
home and community- based services to per sons with mental retardation because 
only that application affects these rule parts . It is necessary to include 
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all amendments made to the application because the state must comply with 
the amendments in funding services under these rule parts. 

9525.1810 APPLICABILITY AND EFFECT. 

Subpart 1. Applicability. This subpart is necessary to inform coun­
ties, providers, and other interested parties of the rule parts which govern 
the provision of home and community-based services , and to whom the rule 
parts apply. This statement of applicability is reasonable because it 
accurately states who is governed by the rule parts. The statement is also 
consistent with the authorizing legislation (Minnesota Statutes, sections 
2568 . 092, subdivision 6, 256B .501, subdivision 2, 2568.502 and 2568 . 503) . 
Inclusion of an applicability section is part of standard rulemaking proce­
dure. 

Subpart 2. Effect. This subpart is necessary to inform all interested 
par ties that these rule parts shall only continue in effect as long as the 
waiver is in effect. Because the major source of funding for the services 

_governed by these rule parts is dependent on t he approval of the waiver, it 
is reasonable to limit the effect of the rule parts to the duration of the 
waiver. It is reasonable to inform interested persons of that limitation in 
this rule part so that they will be able t o plan accordingly. 

9525.1820 ELIGIBILITY • 

Subpart 1. Eligibility criteria. This subpart is necessar y to clarify 
who is eligible to receive the services funded and administered under these 
rule pares . It is reasonable to list the eligibility criteria in a specific 
rule part to aid interested persons in determining if a person qualifies for 
services reimbursable under these rule pares . It is reasonable to establish 
clear c l ient eligibility criteria so that the screening teams can make fair 
and consistent determinations·. These criteria also improve fiscal accoun..: 
tability by limiting the provi"sion of services to those persons determined 
to be eligible. 

Item A is necessary because home and community- based services are funded 
under the medical assistance program and federal financial participation for 
these services is not available for persons who aren't eligible for medical 
assistance. It is reasonable to limit the provision of these services t o 
persons eligibl e for medical assistance to receive maximum federal financial 
participation and target state funds to the persons that the medical 
assistance program was designed to assist. It is reasonable to refer t o 

.Minnesota Statutes, Chapter 2568 to determine if the person is eligible for 
services because this chapter governs the provision of medical assistance to 
needy persons and contains specific criteria fo r eligibility . · Referencing 
the statute eliminates unnecessary duplication of statutory language and 
ensures that the same eligibility standards are applied for home and 
community-based services as are applied fo r o t her medical assistance funded 
.services . 
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Referencing subpart 2 is reasonable because subpart 2 clarifies how medical 
assistance eligibility is determined for children residing with their 
parents. It is necessary to clarify chis issue because these rule parts 
specifically allow the provision of services co children residing with their 
parents. Normally the medical assistance eligibility of these children 
would be determined considering the parents' income and resources, however 
the department has provided for suspension of the deeming requirements in 
the Code of Federal Regulations, as part of the waiver (under the cir­
cumstances set forth in subpart 2) to encourage families to maintain their 
children at home. 

Item Bis necessary because the services to be provided under these rule 
parts are designed to meet the needs of persons with mental retardation . 
Moreover, the waiver which provides the funding for these rule parts was 
approved for persons with mental retardation. Other programs and other 
waivers are available for other persons . It is reasonable to include this 
criterion co ensure that services are provided only to the persons these 
rule parts were designed to serve. le is reasonable to require that the 
determination be made in accordance with parts 9525.0015 to 9525.0145 
[Emergency] because those rule parts govern all services to all persons with 
mental retardation and contain specific criteria for a diagnosis of mental 
retardation. Referencing the rule parts eliminates unnecessary duplication 
of rule language and increases consistency between department rules. 

Item C is necessary to clarify chat these services may be funded under the 
waiver only for persons who need the level of care provided in an ICF/MR. 
This provision is necessary to comply with Minnesota Statutes, section 
2568 . 092, subdivision 4. The requirement is reasonabl e because it is con­
sistent with the provisions in the waiver and with the requirements in title 
42 of the Code of Federal Regulations section 441 . 301. 

Item Dis necessary to clarify that only persons who need daily intervention 
are eligible to receive home and community- based ser vices. This requirement 
is reasonable because it is consistent with the requirements under the 
waiver as explained in the letter to Robert E. Wren (·see Exhib.it B). 
Assessing the client's need tor daily intervention is a reasonable way of 
determining if the client is in need of the level of care provided by an 
ICF/MR because an ICF/MR is designed to meet client needs by providing care 
on a daily basis . 

Subpar t 2. Medical assistance eligibility for children residing with 
their parents. This -subpart is necessary to inform interested persons that 
eligibility for medical assistance for a person under 21 who resides with 
his or her parent or parents shall be deter mined without considering paren­
tal income and resources under certain circumstances. This provision is 
reasonable because it facilitates the department ' s goal of serving children 
in their natural homes, aids the county in meeting their state hospital uti­
l ization targets as required in the Welsch v . Levine No . 4- 72 Civil 451 (D. 
Minn. , Sept . 15, 1980) (Welsch Consent Decree) (see Exhibit D) and is con­
sistent with the requirements in United States Code, title 42, section 1396 
a(lO)(A)(ii)(IV) . 
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9525.1830 PROVISION OF HOM.I:; AND COMMUNITY-BASED SERVICES • 

Subpart 1. Conditions. This subpart is necessary co inform interested 
persons of the conditions that muse be met before home and community-based 
services are provided. It is reasonable to list these conditions to ensure 
that they are consistently applied throughout the state . 

Item A is necessary to inform interested persons that home and community­
based services need only be provided if the county board can provide the · 
services within its total allocation of home and community-based services 
money. This provision is reasonable because a limited amount of money is 
available to provide these services and the county board must not exceed its 
total allocation. The waiver as currently approved does not entitle every 
client eligible for medical assistance to receive home and community- based 
services but does provide an alternative means of funding certain services 
for some clients. 

Item Bis necessary to inform interested persons that to receive home and 
community-based services the person must have been recommended for these 
services by the screening team. This provision is necessary to comply with 
title 42 of the Code of Federal Regulations, section 441 . 302(c) which 
requires "an evaluation of the need for home and community-based services" 
and with Minnesota Statutes, section 2568.092, subdivision 4, which provides 
for payments t o county boards for the "costs of providing alternative home 
and community-based services to medical assistance eligible mentally 
retarded persons screened under subdivision 7 [screening teams established]." 
This provision is reasonable because it encourages appropriate placement of 
persons with mental retardation. This provision is also consistent with the 
provision in parts 9525.0015 to 9525.0145 [Emer gency] and with the duties 
assigned to the screening team in Minnesota Statutes, section 256B.092, sub­
division 7 and 8. 

Item C is necessary to • inform all interes~ed per sons that the commissioner 
must authorize payment for home and community-based services ·before these 
services can be provided under . parts 9525.1800 to 9525.1930. It is reaso­
nable to require authorization by the commissioner because the commissioner 
is responsible to the federal government for the money spent for these ser­
vices and required by Minnesota Statutes, section 256B . 092, subdivision 2 
"to authorize payments for medical assistance services" (home and community­
based services are medical assistance services). 

Item Dis necessary to comply with federal regulations protecting _the per­
son's right to choice. This provision is reasonable because it is con­
sistent with t he consumer choice requirement in parts 9525. 0015 to 9525.0145 
(Emergency] and complies with the requirements regarding free choice of pro­
viders found in the Code of Federal Regulations, title 42, section 431 . 51 
and the requirements regarding the client' s choice of alternatives under the 
waive r found in the Code of Federal Regulations, Title 42, section 
441 . 302(d) . 

Item Eis necessary to ensure appropriate placement of the person. This 
provision is reasonable because it is consistent with the requirements in 
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parts 9525.0015 to 9525.0145 [Emergency] which require the assessment of 
client needs and the development of an individual service plan, and limit 
services that may be authorized to those provided in accordance with the 
individual service plan. It is reasonable to base the provision of home 
and comm.unity-based services on the goals and objectives specified in the 
person's indi~idual service plan to facilitate achievement of the identified 
goals and objectives and to ensure that only necessary services are provided 
as required in Minnesota Statutes, section 2568 .092, subdivision 3. 

Item Fis necessary to inform the county board that it must have a signed 
agreement with the state before services can be provided. A signed 
agreement is necessary to provide programmatic and fiscal accountability. 
This provision is a reasonable way to provide accountability and ensure that 
the county board is aware of its legal responsibilities when providing home 
and comm.unity-based services. The requirement is consistent with general 
medical assistance program requirements in part 9500 . 0960 which mandate 
state/provider agreements . (The county board is considered the provider for 
the purposes of the agreement under these rule parts.) 

Subpart 2. Written procedures and criteria. This subpart is necessary 
to promote consistency in the way that the county board determines whether 
home and community-based services can be provided to the person within the 
county allocation. It is reasonable to allow the county board to establish 
the procedures so that the procedures will be consistent with the service 
needs identified in the county and resources of the county. It is reason­
able to require written procedures and criteria so that the determinations 
made by the county are all made in the same manner . Establishing a written 
procedure helps to prevent discriminatory or arbitrary decisions and gives 
interested persons notice of the conditions applicable in that count y. It 
is reasonable to require consistency with the rule parts, the waiver, and 
the federal regulations because all of th~se regulate how funds governed by 
these rule parts may be spent. If the county board developed written proce­
dures and criteria which were not c.onsistent with the rule parts, the waiver 
and the federal regulations, the· cost of the services might not be reimbur­
sable. It is reasonable to require consistency with the goals established 
by the commissioner for making determinations to link the county board's 
determination with the statewide goals for these services. 

9525.1840 PARENTAL CONTRIBUTION FEE. 

Subpart 1. Out- of-home placements. This subpart is necessary to 
notify parents of clients under age 18 that Minnesota Statutes, section 
2568.14 requires parental contribution fees. It is reasonable to include 
thi~ provision to make certain that families pl acing a child outside their 
home are aware of their financial responsibilities under the medical 
assistance program. It is reasonable t o reference the statute to inform 
parents of the actions that may be taken to obtain payment without unne­
cessarily duplicating s t atutory language. 

Subpart 2. In-home services . This subpart is necessary to notify 
parents of clients under age 18 receiving services while residing with the 
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parent that they may also be liable for a parental contribution fee if the 
client's eligibility was determined without considering parental income or 
resources. It is reasonable to include this provision to make certain that 
parents with children receiving services in their home are aware that they 
may have to contribute toward the cost of the services received under the 
medical assistance program. It is reasonable to reference the statute for 
the reasons given in the statement of need and reasonableness for subpart 1. 

9525.1850 PROVIDER REIMBURSEMENT. 

This part is necessary to inform providers of the criteria they must meet to 
receive medical assistance reimbursement for providing home and community­
based services. It is necessary to establish criteria in this part to pro­
mote consistent treatment of providers throughout the state and to establish 
minimum standards for the quality of the services provided. It is necessary 
to establish minimum standards to protect the health. safety and rights of 
the persons with mental retardation who receive these services. It is par­
ticularly important to have standards for home and community-based services 
because these services are designed to be provided in small settings at 
scattered sites and supervision of those providing the services will be more 
difficult than in ICFs/MR. Establishing standards is a reasonable way for 
the commissioner to fulfill his responsibilities under the Mental 
Retardation Protection Act. Minnesota Statutes. section 252A.Ol to 252A.21. 
under the Public Welfare Licensing Act, Minnesota Statutes, section 245.781 
to 245.812 and 252.28, subdivision 2, and under Minnesota Statutes, section 
256.0l. subdivision 2 (2) and (3). It is also a reasonable way to comply 
with the assurances required in the waiver. Compliance with these standards 
assists the county in protecting the safety. health. or well-being of the 
clients as required in Minnesota Statutes. section 256E.08. subdivision 1. 

It is ~easonable to apply items B to E only to persons who provide services 
that can be billed under part 9525.1860 subpart 3, item A because these are 

·the persons .~ho provide services directly to the person with mental retar-
dation. It is reasonable not to require this training for . persons who are 
not in direct contact with the client because the training is related to 
training, supervising and caring for persons with mental retardation and 
would not be applicable for clerical, custodial or other staff who are not 
directly involved in providing services to clients. This statement of 
applicability was added to the temporary amendments in response to comments 
received during the 25-day comment period (see Exhibit E finding #1). 
Providers were concerned that without this statement they would be unable to 
hire anyone, even a custodian or bookkeeper, who did not meet the training 
and experience requirements. 

Item A is necessary to inform interested persons that the licensing require­
ments in Minnesota Statutes or rules apply to the services funded under 
these rule parts. This provision is necessary to comply with title 42 of 
the Code of Federal Regulations, section 441.302. It is reasonable to 
require that home and community-based services meet the applicable licensing 
standards to protect the persons with mental retardation served under these 
rule parts. It is reasonable to use existing rules to avoid unnecessary 
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standards. By using existing rules for the licensing of home and community­
based services this provision makes it possible for the county board to use 
existing mental retardation services providers or generic providers co pro­
vide home and community-based services. Promoting the use of existing com­
munity resources especially generic services (when chose services or 
resources are adequate to meet the client ' s needs) is also consistent with 
the requirements for an individual service plan in parts 9525 . 0015 co 
9525. 0145 [Emergency] and limits the costly proliferation of specialized 
services chat are not actually needed. 

Item Bis necessary co inform interested persons that the persons providing 
services under these rule pares must meet established professional standards 
and co inform them of the training required if there are no established 
standards • . This provision is necessary to ensure the health and welfare of 
the clients are required in the Code of Federal Regulations, title 42, sec­
tion 441.302. 

It is reasonable to require that only providers who meet established stan­
dards receive reimbursement under these rule parts to ensure that persons 
receiving home and community- based services receive at least the same 
quality of services as persons receiving similar services through another 
funding sourc~. It is necessary to establish training requirements if no 
professional standards have been established to pro t ect the health, safety, 
and well-being of the persons with mental retardation receiving services 
from these persons . By requiring that the provider complete training in 
areas related to the care, supervision , and training of persons with mental 
retardation the provision ensures that the persons providing home and 
community-based services are awar e of the needs of persons with mental 
retardation and at least minimally trained to meet those needs • 

It is reasonable co require that the training be completed within two years 
because new methods of training, supervising and caring for persons with 
mental retardation are constantly being developed . Using the new methods of 
training, supervising and caring for persons with mental retardation is 
often more effective for home. and community- based service clients because . 
the new methods are designed for the new service settings which are being 
developed and provided under these rule parts. For instance, in the last 
few years here has been incr easing emphasis on involvement with nonhandi­
capped persons, provision of services in the least restrictive environment 
and providing services appropria t e to the person's chronological age. It is 
reasonable co require that providers be aware of recent developments in the 
field so that they can use the most effective methods. 

It is reasonable to require that the case manager approve the training 
because the case manager is required co be familiar with the needs of the 
clients and the training offered in the county and surrounding area, and can 

· determine if the training received is appropriate. 

The amount of training required was reviewed by the advisory committee and 
considered reasonable . Few comments were received on this requirement when 
the temporary amendments were published, which indicates that in general the 
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county boards and providers felt the requirement could be met . Twenty-four 
hours of training is the amount required for homemakers under part 
9565.1200. This amount of time is roughly equivalent to the amount of time 
spent in a three-credit course at a college under the quarter system. This 
is a fairly minimal amount of time in which to become familiar with a given 
topic but is enough to ensure that gener ic service providers acquire at 
least some knowledge of the needs of persons with mental retardation. 

The training topics were chosen because they relate to the needs of persons 
with mental retardation as identified by department staff and the advisory 
committee . It is reasonable to specify these topics to clarify what type of 
training is required. 

It is reasonable to allow the county boards to grant a variance of this pro­
vision for respite care providers who provide the care in their residence or 
the client's residence to encourage the provision of respite care by the 
family's natural support system (friends, neighbors, and relatives). These 
people are likely to know the client and his or her needs and to be 
instructed by the client's family on the care to be provided. 

le is reasonable to allow the county to grant a variance co this provision 
for providers who ensure that the training will be completed within six 
months to enable the county board to develop and provide new home and 
community- based ser vices when no qualified providers are available. It is 
reasonable to require that the training be completed within six months to 
ensure that all pr oviders are brought up to the minimum standards required 
in a reasonably short period of time thereby minimizing the risks associated 
With having persons without the required training providing services to 
clients. The six-month variance gives the provider time to set up and 
complete the necessary training without unduly delaying meeting the require­
ment and unnecessarily prolonging the provision of services by unqualified 
individuals. 

It is reasonable not to apply these requirements to ~roviders of minor phy­
sical adaptations because they are not directly involyed in the care, 
training, and supervision of persons with mental retardation. 

Item C is necessary to inform interested persons that providers of home and 
community-based services must have experience in the care, training, and 
supervision of persons with mental retardation or related conditions. It is 
reasonable to require that providers have experience working with persons 
with mental retardation due to the special service needs of this population. 
Requiring the experience within the last five years is reasonable because 
the methods used in providing these services change rapidly and a person 
wi~h e~perience from more than five years ago might not be aware of the most 
recent developments in the care, training, and supervision of persons with 
mental retardation • . It is reasonable to include experience with related 
conditions because similar methods are used for the care, treatment, and 
supervision of these person and persons with mental retardation. 

le is reasonable to allow the county to grant a variance to the requirements 
of this item for a r espite care provider for the reasons given in the 



• 

• 

- --17-

rationale for item B. Allowing a variance for an employee working under the 
direct, on- site supervision of a qualified mental retardation specialist is 
a reasonable way to allow the provider to train new employees who do not 
have the required exper ience while still protecting the health, safety, and 
well- being of the clients . 

It is reasonable not to apply this provision to providers of minor physical 
adaptation for the reasons given in the rationale for item B. It is reason­
able to exclude homemakers from the requirement in this item because the 
type of services provided by homemakers do not change much based on the 
client's condition (for example, homemaker services for the elderly and for 
persons with mental retardation would both include providing assistance with 
food planning and preparation, personal care and general household duties) . 
Also homemaking methods do not change as rapidly as treatment or training 
·cec hniq ue s . 

Item Dis necessary to comply with the assurances made in the department's 
waiver application. This requirement is reasonable because it is consistent 
with the requirement for ICFs/MR found in the Code of Federal Regulations, 
title 42, section 442. 411. 

Item Eis necessary to develop, enhance, and maintain the skills of persons 
providing home and community-based services. It is reasonable to require 
that these persons complete the ongoing training required in any appli­
cable rules to ensure that persons receiving home and community-based ser­
vices receive the same quality of services as persons receiving similar 
services through another funding source. It is reasonable co use applicable 
rules co avoid duplication of training requirements or conflicting require­
ments . It is reasonable co establish ongoing training requirements if 
ongoing training is required to keep all persons providing home a~d 
community- based services up-co-date on new developments in the field of men­
tal retardation. It is reasonable to require that the persons providing 
home and community-based services remain up- co- date on new deve~opmencs in 
the · field of mental retardation so that. tney will _be better able to provide 
their clients appropriate and effectiye services which are deve.loped based 
on .knowledge of current practices. It is reasonable to exclude a provider 
of minor physical adaptations from this requirement for the reasons given in 
item B. 

le is reasonable co require 18 hours of training each year because it is 
comparable co t he amount of training required of many other professionals in 
the state. The department researched the continuing education requirements 
in Minnesota for other professionals (-including dentists, pharmacists, 
attorneys, real estate brokers, chiropractors and nursing home administra­
tors) and .found that most professions require an average of 15 co 20 hours 
per year of continuing education. Eighteen hour s is also the amount of 
training required for special services or group family foster homes under 
part 9545. 0150. This requirement is a compromise position worked out in the 
December 20, 1984 advisory committee mee t ing. (The rul e draft at that time 
required 12 hours of training . An experienced county mental retardation 
services supervisor sugges t ed 24 hours . ) 
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le is reasonable to require that the ongoing training be approved by the 
case manager so that he or she can check to see that the training is per­
tinent to the needs of the clients served by the provider. This language 
was added after the temporary amendments were published in response to a 
comment made by John w. Barker of Focus Homes, Inc. (See Exhibit E, Finding 
116.) 

It is reasonable to allow the county board to grant a variance to this 
requirement for providers of respite care for the reasons given in the 
rationale for item B. 

Item Fis necessary to protect the health, safety and well-being of the per­
son with mental retardation served in home and community- based services by 
eliminating as potential providers persons who have been abusive to children 
or vulnerable adults. It is reasonable to reference the statutes to avoid 
unnecessary duplication of statutory language and ensure consistency with 
the statutory requirements. It is appropriate to inform potential providers 
of the applicability of this statute because some services are provided to 
children and ochers are provided to persons with mental retardation who are 
within the statutory definition of vulnerable adults. 

Item G is necessary co protect the provider and the county board by ensuring 
that the services are covered by a legally enforceable contract. Requiring 
a contract with the host county is consistent with the requirements in other 
department rules including parts 9525. 0015 to 9525.0145 [Emergency] and 
9550.0010 to 9550 . 0092. Requiring a contract with the host county elimina­
tes unnecessary duplication of efforts when more than one county board uses 
a single provider and standardizes the rates charged for a service by the 
provider. 

Item H is necessary to comply with Minnesota statutes, sectio.n 256B . 092, sub­
division 1, which requires that the county of financial responsibility 
authorize placement for services. This requirement also helps to ensure 
that the county of financial responsibility has determined which services 
are needed by the persons for whom the county is financially responsible . 
and that only necessary services are provided as required in Minnesota 
Statutes, section 256B . 092, subdivision 3. This requirement is consistent 
with the requirements in parts 952S . 0015 to 9525. 0145 [ Eme rgency] and is a 
reasonable way of protecting the county of financial responsibility from 
liability for unauthorized and unnece·ssary expenses . 

Item I is necessary to inform providers of the major department rules that 
apply to home and community- based services and to ensure that the provider 
is wil ling to comply with those r ules. It is reasonable to reference these 
rules to avoid unnecessary duplication of statutory language. The rules 
referenced are the rules governing the administration of the Medical 
Assistance program (Y500 . 0775 to 9500 . 1080) the rules governing the 
Surveillance and Utilization Review Program (9505 . 1750 to 9505.21 50) and 
these rule parts which govern the provision of home and community-based ser­
vices . It is reasonable to reference the rule parts mentioned because home 
and community-based services are funded through the medical assistance 
program and as such are subject to the administrative requirements governing 
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the medical assistance program and the r eviews required under the sur­
veillance and utilization review program. 

Item J is necessary to clarify that the client's parent or guardian cannot 
be reimbursed for providing services to the client. It is reasonable to 
exclude the parent or guardian from reimbursement because the parent or 
guardian is responsible for caring for the client, just as he or she would 
care for a child who did not have mental retardation. It is reasonable to 
limit reimbursement in this way to make the limited resources available go 
as far as possible. This requirement is consistent with federal medicare 
policy as stated in title 42 of the Code of Federal Regulations, section 
405.315. 

9525.1860 REIMBURSABLE SERVICES. 

This subpart is necessary co inform interested persons of the services that 
can be reimbursed under these rule pares. It is reasonable to list the ser­
vices and limits in the same part for the convenience of persons using these 
rule parts . 

Subpart l. General limits. This subpart is necessary co inform 
interested persons that subparts 2, 3, 4 and 5 must be read in conjunction 
to determine if a particular service i s reimbursable. It is reasonable to 
state this immediately to minimize confusion. It is necessary to state that 
these services are only reimbursable for as long as the waiver is in effect 
to clarify that these services are only reimbursable under the medical 
assistance program under the waiver. It is reasonable to give notice chat 
these services are only reimbursable while the waiver is in effect so that 
providers will not expect reimbursement from the state if the waiver is no 
longer in effect. It is reasonable for the state not to reimburse for these 
services if the waiver is no longer in effect because the state allocation 
for such services covers only appro~imately 42 percent of the total costs of 
·the services.and would be insufficient to cover the total cost if no federal 
financial participation money was received. 

Subpart 2. Definitions . This subpart i s necessary to eliminate con­
fusion by ensuring that all interested persons are using the same service 
definitions. These terms could be defined in a nW!lber of different ways. 
However, to obtain federal financial participation and ensure compliance 
with the federal waiver regulations (Code of Federal Regulations, title 42 
sections 441.300, 441 . 310 and 441.180) it is necessary to define them in a 
manner consistent with the definitions used in the waiver. The initial 
definitions and the list of services were developed by the department staff 
with input from consultants, providers, advocates, and county represen­
tatives. (See Exhibit A). Changes were made in the list and definitions to 
comply with the requirements of the United States Department of Health and 
Human Services. (See Exhibit B.) 

Item A is necessary to clarify what services are co be classified as 
case management for the purposes of the waiver and these rule parts. This 
definition is reasonable because it is consistent with the definition used 
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in parts 9525 . 00 15 to 9525.0145 [Emergency] which govern the provision of 
case management services to all persons with mental retardation. It is 
reasonable to use the same definition in these rule parts because case mana­
gement services for persons r eceiving home and community-based services 
should be similar to case management services for persons receiving other 
mental retardation servi ces, regardless of the fund i ng source. This defiAi­
t ion is also reasonable because it is consistent with the definition of case 
management incl uded in the waiver application. 

Item Bis necessary to clarify what services are classified as day 
habilitation for the pur poses of the waiver and these rule parts. This 
definition is reasonable because when read in conjunction with the defini­
tion of habilitation services it is consistent with the definition of day 
habilitation in the waiver. 

Item C defines the type of services included in day habilitation and 
residential-based habilitation. This definition is necessary to clarify 
what type of services are classified as habilitation services for the pur­
poses of the waiver and these rule pares. It is reasonable to define habi­
litation services as a separ ate definition t o eliminate repe t itious language 
in the other two definitions . The definition is reasonable because i t is 
consistent with the way habi litation services are defined in the waiver and 
stresses development of the same skills as in the defini tion of day training 
and habilita tion ser vices under parts 9525. 1200 to 9525.1300. The defi ni­
tion is consistent with the definition i s consi s tent with t he definition in 
title 42 of the Code of Federal Regulations, sec tion 442.401 but gives more 
detail t o provide guidance to county boar ds and providers in determining 
what services a r e included . 

Item Dis necessary to c l arify wha t services are classi fied as home­
make r services fo r the purpose of the waiver and these rule parts . The 
definition is reasonable because it is consistent with t he provisions in the 
waiver. It is reasonable to require that homemaker s~rvices be provided by 
a ·homemaker who meets the quafifications in rule part 9565 .1 200 so t hat 
homemaker s providing services to per sons receiving home and community- based 
services are governed by the same rule par t s as homemakers providi ng ser­
vices to other pe r sons. The waiver also specifies tha t these services will 
be provided by a trained homemaker . It is reasonable to reference part 
9565 .1 200 because it specifies the t ype of training to be provided fo r 
qualified homemakers. 

Item Eis necessary to c l a r ify what se r vices are classified as in- home 
family support services for the purposes of the waiver and these rule parts . 
In-home family suppo rt servi ces were included in the waiver to provide an 
alternative for a family which has placed o r is consi dering placing a child 
with men tal retardation outside the family hooe . These services provide 
assistance to t he family so that the child can be main t ained at home. I t is 
reasonable to provide such services because they are cost effective and a r e 
consistent with the directive given by the court in the Welsch Consent 
Decree. This definition is reasonable because it focuses on maintenance of 
the child in the family home and is consistent with the way t he services are 
described i n the waiver • 
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Item Fis necessary to clarify the term applied t o days when a client 
is temporarily away from services. This definition is necessary because 
these days are only reimbursable under specific conditions (see subpart 4, 
item C). It is reasonable to define leave days as days when the client is 
"temporarily absent from services" to clarify that leave days are mean t only 
to cover temporary absences . Temporary is not specifically defined to give 
the county board flexibility in determining when to authorize leave days . 

Item G is necessary to clarify what adaptations are classified as minor 
physical adaptations for the purposes of the waiver and these rule parts. 
The reference to subpart 3, item E in the definition is necessary because 
the United States Department of Health and Human Services requested that the 
commissioner specifically identify the adaptations to be provided under the 
waiver. 

It is reasonable to limit the adaptations paid fo r under these rule 
parts to those adaptations which enable the client to avoid placement in an 
ICF/MR because one of the major purposes of the waiver and these rule parts 
is to provide services "to support people to remain in or return to their 
own home" (Exhibit B, page 1). It is reasonable to focus on adaptations 
which increase the client ' s mobili ty or protect t he client and others 
against injury because these adaptations are necessary to protect the client 
as required in the Mental Retardation Act and to increase the c l ient's inde­
pe_ndent functioning as required in Minnesota Statutes, section 256E . 08, sub­
division 1. It is reasonable to only provide minor physical adaptations for 
clients with mobility problems , senso ry deficits or behavior problems be­
cause these persons were identified by the department and others involved in 
the development of the waiver and subsequent rule parts as the persons for 
whom minor physical adaptations are most needed. It is reasonable to target 
these services to the persons mos t in need to most effectively use the 
limited resources available. Also, to provide services in the least 
restrictive environment as required in parts 9525. 0015 to 9525.0145 
[Emergency], it is important not to change the client ' s environment unless 
the changes· are necessary . This definition is consistent with the way this 
service is desc r ibed in the waiver. 

Item His necessary to c larify what services are considered 
residential-based ser vices for the purpose of these rule parts. It is 
necessary to identify these services because day habilitation services can 
only be provided to clients receiving a residential-based service (see sub­
part 4, item A) . It is reasonable to limit the definition to in-home family 
support services and supported living arrangements because of the services 
r eimbursable under these rules and eligible for federal financial par­
ticipation, these a re the ones based in the client 's residence. This defi-

•nition is consistent with t he way residential habilitation services are 
described in the waiver . 

Item I is necessary to clarify wha t services are considered respite 
care for the purposes of the waiver and these rule parts. The definition is 
consistent with t he way these ser vices are described in the waiver. The 
definition is reasonable because it is consistent with the way the term is 
used in the human services field. The definition is al so consistent with 
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the meaning of the term "respite" given in Webster's Third New International 
Dictionary, 1981, G & C Merriam Company . 

Items J and Kare necessary to clarify what services are considered 
supported living arrangements for the purposes of the waiver and the rule 
parts. These definitions are consistent with the way the services are 
described in the waiver application. 

It is reasonable to limit the provision of services to adults to ser­
vice sites of six or less to provide a more homelike environment consistent 
with the purposes of the waiver and the requirements for an individual ser­
vice plan in parts 9525.0015 to 9525.0145 [Emergency]. The number six was 
chosen because to create a more homelike environment it is necessary to 
l ocate services in a residential area and Minnesota Statutes, section 
245.812, subdivision 3, states that a licensed residential facility serving 
six or fewer persons shall be considered a permitted single family residen­
tial use of property for the purposes of zoning. Limiting the size to six 
also encourages the provision of services in existing housing. 

It is reasonable to limit the size of service sites for children to 
three co create a family-like setting. According to the state demographer 
the number of children in a Minnesota family is around two; therefore, 
limiting the size of SLAs for children to three will result in settings 
reasonably similar to the average family home. 

Size limits are consistent with past department policy. The department 
has been working to decrease the size of facilities serving persons with 
mental retardation since the 1970s . The case management rule (12 MCAR 
§ 2.185) which took effect in February, 1981, included a provision 
restricting the size of new facilities to no more than eight. 

Similar limits to those in this item have been successfully implemented 
in Michigan according to Shirley Schue, M.S. , Case Management Su.pervisor, 
Mental Retardation .Division. Ms . Schue ·was previously employed by Northeast 
Mi~higan Community Meneal Health (see. attached resume , Exhibit F). The 
limits proposed also have been implemented in Minnesota already under rule 
parts 9525.1800 to 9525.1930 [Emer gency ] . 

Item Lis necessary to allow the timely implementation of new services 
as they a r e approved by the United States Department of Health and Human 
Services (DHHS). It is reasonable to reimburse fo r the provision of any 
services approved by DHHS co encourage the development of new, less restric­
tive services that provide an alternative t o traditional ICF/MR services. 
Increasing the services available makes it easier t o meet the client's indi­
vidual needs ~s required in rule parts 9525.00 15 to 9525.0145 [Emergency]. 

Subpart 3. Billing for services. This subpart is necessary to clarify 
how time may be billed for under these rule parts. It is necessary t o iden­
tify what time may be billed for to comply with the requirements in 
Minnesota Statutes, section 256B .501, subdivision 2, which states that "the 
commissioner shall establish procedures" ••• [chat] specify the costs that 
are allowable for payment through medical assistance." Specifying the time 
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which may be billed f o r ensures: (1) statewide consistency in t he method by 
which the amount of billable service is determined; and (2) statewide uni­
f o anity in the service reporting system that provides data needed to eval ­
uate program impact and effectiveness. The method developed to meet the 
need for statewide standardization is reasonable because is follows the com­
mon practice of measuring units of service by the hours expended in pro­
viding t he service. 

The limits in t his subpart are reasonable because they allow the pro­
vider to bill for time spent providing services of ' direct benefit to clients 
and restrict payment for time spent on activities that don't directly bene­
fit the client, thereby focusing limited dollars on services that directly 
benefit the client. These limits are similar to the limits established for 
the provision of semi-independent living services (SILS) in 12 MCAR 
§ 2.02001 to 2. 02011 (Temporary). The SILS program has been operating 
sucessfully with the limits since June 1984. 

It is reasonable to exempt providers of minor physical adaptations f r om 
the limits in this subpart because the services they provide do not typi­
cally require client contact. 

Subpart 4. Service limitations. This provision is necessary to 
clearly identify the limits that apply to the home and community- based ser­
vices covered under the waiver. It is reasonable to list these limits in 
this rule part to make it easy for providers to find the limits which apply 
to the services they are providing • 

Item A is necessary to inform i nterested persons of the limitations 
that apply to the provision of day habilitation services . It is necessary 
to state these limits and require compliance with them to comply with the 
provisions of the waiver and Minnesota St.cutes, section 256~.501, sub­
division l(d). The need for and reasonableness of the subitems is given 
below. 

Subitem (1) is necessary to comply with the waiver which states that · 
day habilitation services "will only be offered as a waivered ~ervice to 
those i ndividuals who receive at least one residential habilitation 
service. " It is reasonable to limit the provision of day habilitation ser­
vices under t he waiver to persons who receive residential-based services 
because provision of day habilitation services alone is not sufficient to 
prevent institutionalization. Day habilitation services are seen as a vital 
part of an array of services provided under the waiver but must be provided 
with other services . This position is supported by the position taken by 
the Health Care Financing Administration in the March 13, 1985 issue of the 
Federal Register, Volwne 50, No. 49, section V, A. page 10020 (see exhibit 
G). 

Subitem (2) is necessary to comply with the waiver which states that 
"reimbursement for day habilitation services will not include vocational 
rehabilitation services as defined in the Vocational Rehabilitation Acc . " 
The provision was included in the waiver because the Code of Federal 
Regulations, section 441.13(b) prohibits reimbursement of vocational and 
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educational services under the medical assistance program. It is r easonable 
not to reimburse these costs under the waiver because they are funded under 
t he Vocational Rehabilitation Act. 

Subitems (3) and (4) are necessary to comply with Minnesota Statutes, 
section 256B.501, subdivision l(d). It is reasonable to require that day 
habilitation services be provided at a different site than the client's 
place of residence because pares 9525.0015 to 9525.0145 [Emergency] require 
that the daily schedule of the person receiving services approximate chat of 
the general public and most members of the general public spend part of 
their day away from their place of residence. It is r easonable to require 
that day habilitation services be provided by an organization that does no t 
have a direct or indirect financial interest in the organization that pro­
vides the residential services co prevent possible conflicts of interest. 
Requiring separation of day habilitation and residential services also 
ensures that a single provider does not have 24-hour control over the life 
of a person with mental retardation. Involving more providers establishes a 
na tural system of checks and balances in the service system for the protec­
tion of the client. 

Item Bis necessary co comply with the waiver. It is necessary to 
limit the provision of homemaker services to the situations stated because' 
in other situations these services would not be necessary and the client 
would not be at risk of placement in an ICF/MR if they were not provided. 
Because federal financial participation is contingent upon the person being 
at risk of ICF/MR placement it is necessary to limit the provision of home­
maker services in this way. The description of services provided is reason­
able because it includes the duties commonly performed by a homemaker . 

The limits in Item Care necessary to control costs incurred for ser­
vices when the client is not present at the service. le i s -reasonable to 
limit ·che payment of leave days co supported living arrangements because 
other services can more easily adapt to the temporary absence of a client 
·and adjust t.heir coses accordingly. Allowing leave days for residential but 
not day services is also consistent with the reimbursement -policy 
established by the department in rules 12 MCAR § 2.05301 to 2.05315 
[Temporary] and parts 9525.1200 to 9525.1330. 

Because a residential service such as the SLA has only a smal l number 
of clients and staff, cost adjustments are difficult to make. To encourage 
these providers to hold an opening for the client it is necessary to reim­
burse them for coses incurred while the client is temporarily absent. 
Ensuring that the client can return to the same SLA after a temporary 
absence is an important pare of creating a more home-like environment and 
aids the client in achieving the goals and objectives in his or her individ­
ual service plan by minimizing unnecessary disruptions of daily routines . 

It is reasonable co reimburse only for leave days if the client intends 
to return t o the service because if the client does no t intend to return the 
provider does not need co hold an opening for the client . It is reasonable 
to limit leave days co the situations men tioned in subitems (1) t o (4) 
because these are times when the client is planning to return to the ser­
vice. 
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It is reasonable to link the leave days to the individual service plan 
so that the county case manager can determine if leave days are necessary 
and appropriate and are therefore eligible for reimbursement . le is reason­
able to require count y authorization if the leave days are not included in 
the individual ser vice plan to ensure that the county board is aware chat 
the leave days have been taken and can determine if it is appropriate co 
reimburse the provider for these days. It is reasonable co require documen­
tation of the leave days including the reasons the leave days were 
authorized to enable the commissioner co determine whether the costs 
incurred were necessary and therefor e may be funded in accordance with 
Minnesota Stat utes, section 2568.092 , subdivision 3. 

Item Dis necessary to comply with the cost projections in the waiver 
which are based on an average cost of $3,000 per eligible individual. This 
figure was based on an informal survey conducted by Anne Bruggemeyer, 
Long-Term Care Division and a review of ocher waiver applications. 
Ms. Bruggemeyer contacted county and hospital staff who had experience with 
contractors who had modified homes for persons with physical handicaps and 
asked for their recommendations . In addition, the Mental Retardation 
Division staff reviewed waiver applications submitted by other states and 
determined chat this amount was r easonable . Under the emergency rules minor 
physical adaptations have been made for three clients (up co June 1985). 
The cost of these adaptations has been less than $3,000 in all three cases. 
An average instead of a maximum amount was chosen co allow maximum flexibi­
lity in meeting client needs. This approach was suggested by reviewers 
involved in the development of the waiver. 

It is necessar y co adjust the limit each fiscal year to comply with the 
waiver . The adjustment process is a reasonab l e way to keep pace with infla­
tion. It is reasonable to use the all urban consumer price index as a 
basis for the adjustment because it is also used to adjust costs for ICF/MR 
services under 12MCAR § 2. 05301 co 2. 05315 [Temporary] . The effects of 
inflation should be similar for both programs . 

le is necessary and reasonable to limit minor physical adaptations to 
the purchase and installation of the items listed in subitems (l) co (13) to 
comply with the waiver . These items were reviewed by the advisory committee 
which agreed chat the list, with a few amendments, would cover most of t he 
minor physical adaptations they could think of . The advisory committee 
would have preferred a more open ended list but the United States Department 
of Health and Human Services required the department to list specific items . 
A few additional items were r ecommended; however, the department will have 
to amend the waiver to include these items . Subitem 13 was added co enable 
the department to include the additional items if the amendment is approved . 
It is reasonable to r equire that minor physical adaptations be constructed 
in accordance with applicable state and local building codes co protect the 
health and safety of the clients and their families. 

Item Eis necessary co prevent double billing and co comply with the 
waiver which states chat "none of the requested home and community- based 
services will be furnished to recipients while they are inpatients/residents 
of a hospital, SNF, ICF, or ICF/MR. " [See also: Code of Federal Regula-
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tions, title 42, section 441.30l(b)(l)(ii)J. It is reasonable not to pro­
vide home and community-based services in these instances because the 
services would be provided in addition to institutional services rather than 
as an alternative to institut ional services. It is reasonable to make an 
exception to this requirement for authorized leave days for a hospitalized 
client for the reasons given in the rationale for item c. 

Item Fis necessary to clarify for whom respite care may be provided 
and co inform interested persons of t he size limitations applied to respite 
care. Respite care is necessary to provide che persons who normally care 
for the client time off in which to resc and recuperate . It is reasonable 
to limit che persons to be benefited by the provision of respite care to the 
client ' s family, foste r family or primary caregiver because these persons 
normally provide care for the client on a daily basis with no built in days 
off. Giving these persons relief benefits the client by assisting the care­
giver to cope with the demands of caring for the client on a daily basis . 

It is reasonable to limit the size of a respite care service site to 
six clients for the reasons given in che rationale fo r subpart 2, items J 
and K. le is reasonabl e to allow a variance of this requirement under the 
circumstances stated to enable the county board to more easily provide 
respite care for clients with multiple handicaps. This variance process was 
added during the temporary amendment process in response to comments from 
county staff involved in implementing the waiver and the Governor 1 s Planning 
Council on Development Disabilities (see Exhibit E, finding #7). 

Item G is necessary and reasonable co comply with the 
42 of the Code of Federal Regulations, section 440. 180(b). 
440.180(b) states that federal financial participation for 
munity- based services "is not available in expenditures fo r 
and board except when provided as part of respite care ..... 

waiver and title 
Section 

home and com-
the cost of room 

Item His necessa r y to clarify how the cost of the services listed in 
subitems (1) to (9) is to b~ billed for and who the~e service~ must be pro­
vided by. It is reasonable to include these costs in the provider 1 s rate to 
minimize the number of billings that must be submitted for each client and 
to eliminate any potential duplica t e bil l ings for medical assistance ser­
vices for clients in home and community based services . It is reasonable to 
require that these services be provided by or under the supervision of a 
licensed o r cer t ified professional because this requirement is consistent 
with t he requirements for medical assistance payments under rule parts 
9500 . 0750 to 9500 . 1080. It is reasonable not to reimburse these costs under 
any other rule or rules so that the total medical assistance costs for per­
sons in home and community- based services are reflected in the cost of the 
home and community-based services. 

Subpart 5. Other applicable rules. This subpart is necessary to 
inform interested persons of the standards appl icable to home and community­
based services . Applying these standards is necessary to pro tect the 
health, safety, and well- being of persons with mental retardation who are 
receiving home and community- based services . It is reasonable to apply 
these standards to home and community-based services because they govern 
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comparable services which are provided to other persons throughout the state. 
It is reasonable to apply the same standards to services provided to persons 
with mental retardation who are served under the waiver to ensure that at a 
minimum the same quality services are provided for these persons as are pro­
vided for other Minnesotans . Using the same standards eliminates unne­
cessary promulgation of duplicate standards. The rationale for using 
existing rules is also given in the statement of need and reasonableness for • 
part 9525.1850. 

Item A - It is reasonable to require that homemaker services be provided 
in compliance with parts 9565.1000 to 9565.1300 because those rule parts 
contain standards for the general provision of homemaker services. 

Item B - It is reasonable to require that day habilitation and training 
services be licensed by the department because the department is responsible 
for licensing such services under Minnesota Statutes, sections 245.781 to 
245.812 and 252. 28, subdivision 2, the Public Welfare Licensing Act. 

Item C - It is reasonable to license supported living arrangements 
(SLAs) for children under parts 9545.0010 to 9545.0260 because these rule 
pares govern foster care for children and SLAs a r e designed to provide a 
family- like environment similar co a foste r home. 

Item D - It is reasonable to license supported living arrangements 
(SLAs) for more than four adults under parts 9545.0210 to 9525.0430 because 
these rule parts govern facil i t ies serving more than four persons with men­
tal retardation. It is reasonable to license SLAs for four or fewer adults 
under parts 9555.6100 to 9555. 6400 because these rule parts govern the pro­
vision of adult foster care and SLAs serving four or fewer adults are simi­
lar to foster homes . 

It is necessary to include additional standards from the child foster 
care rule parts (9545 . 0090, item A, 9545. 0140; 9545 . 0180 , and 9545.0190, 
subparts 3 and 5) ·because the adult foatek care r~le parts are ver y general 
and do not provide· adequate p~otectiqn for persons who quality _for home and 
community-based services - persons who need the level of care provided by an 
intermediate care facility . The provisions from the child foster care rule 
parts were added at the request of the advisory committee and are meant to 
be used as a temporary measure while the department completes the process of 
revising the adult foster care r ule parts . 

Item E - The licensi ng required for respite care is necessary to ensure 
that the same quality of care is provided for clients in respite services as 
is required for longer term home and community- based services . The stan­
dards are reasonable because they are consistent . with the standards in items 
·c and O. Th~se sta~dards were selected for the reasons given in the 
rationales for items C and D. 

It is reasonable co exempt a person who provides respite care for fewer 
than 30 days a year from these standards to encourage the use of f r iends and 
relatives as respite care providers. Because these pe r sons are not making a 
living providing respite care services it would unreasonable to require them 
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to meet the same standards as are required for professional respite care 
providers. Ocher reasons for creating these persons differently are given 
in the rationale for part 9525.1850 . This exemption is also consistent with 
the Public Welfare Licensing Act, Minnesota Statutes, section 245. 791 which 
excludes from the licensing requirements "day care or residential care pro­
vided for a cumulative total of less than 30 days in any 12-month period . " 

Item F - is reasonable to allow the county board to request a variance 
from compliance with the child foster care rules (parts 9545.0010 to 
9545.0260 ) under the conditions stated in this item to facilitate the devel­
oµnent of home and community-based services. Because home and community­
based services are similar to but not exactly the same as foster care the 
county board may find some of the standards do not fit for home and 
community-based services. As long as the health, safety and development of 
the clients is not endangered by varying these standards it is reasonable to 
allow the county board and the provider some flexibility~ It is necessary 
to request the information required in subitems (1) to (3) to enable the 
commissioner co determine if granting the variance will endanger the health, 
safety or development of the persons receiving the services. The infor­
mation requested is similar to the information requested for a variance 
under the rule parts governing family day care licensing (parts 9545.0315 to 
9545.0445) . The commissioner is responsible for granting the variance 
request because the commissioner is responsible for granting the license 
under parts 9545. 0010 to 9545.0260 . It is reasonable to require that the 
variance request be granted or denied within 30 days to facilitate the 

· timely development of services. Thirty days is necessary to enable the com­
missioner to adequately review the variance request. It is reasonable to 
allow the county to request reconsideration in case an error is made in 
denying the request or additional information becomes available at a later 
date. 

Item G is necessary for essen~ially the same reasons as given in the 
rationale for item F. The variance proce·ss is a county process because the 
approval of adult foster care is a county function. 

9525.1870 PROVIDER CONTRACTS AND SUBCONTRACTS 

Subpart 1. Contracts. This subpart is necessary to inform county 
boards and providers that written contracts between providers and host coun­
ties are required if services are to be reimbursed under these rule parts 
and that these contracts must be developed in accordance with parts 
9550.0010 to 9550.0092 which govern the general administration of public 
social services. It is necessary to establish contract requirements and 
require county boards and providers to comply with these requirements to 
promote uniformity and consistency in the contracts developed throughout the 
state. 

The reasonableness of prescribing contracts for services is supported 
by past department practice . Minnesota Statutes, section 256E.08, sub­
division 1, and parts 9550.0010 to 9550.0092, allow county boards to provide 
community social services directly or by contracting. Parts 9550 .0010 to 
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9550. 0092 require chat county boards use written purchase of service 
contracts for purchasing services they do not provide directly. It is 
reasonable to require contracts because unwritten agreements are more ambi­
guous and more difficult to enforce. The counties or department will find 
it easier to enforce the terms of a contract and compel a provider to 
fulfill its responsibilities when the contract is written. This subpart is, 
therefore, necessary to enable the county board to ensur e chat appropriate 
services are provided and protect the health, right s, and safety of persons 
with mental retardation. 

It is reasonable to require compliance with parts 9550.0010 to 
9550 . 0092 where applicable because these rule parts govern other contracts 
entered into by the county boards and it is more convenient and efficient to 
use an existing procedure . Use of the contract requirements in par ts 
9550.0010 to 9550.0092 also e l iminates the need to create an additional set 
of contract requirements which might conflict with the requirements in parts 
9550.0010 to 9550.0092 and create unnecessary confusion. 

Special requirements fo r the provision of home and community- based ser­
vices make it necessar y to require, in addition to the standard contract 
requirements of parts 9550 . 0010 to 9550.0092, the inclusion of the info r­
mation specified in items A to F and the provision in subpar t 2. The need 
for and reasonableness of each of these items is discussed below. 

Item A - The number of clients served determines the criteria to be 
used, under part 9525. 1860, subpar t 4, to license or approve the service . 
It is necessary to include this information in the contract because it 
establishes the minimum and maximum number of clients that the provider can 
serve without vio l ating the terms of the contract or the provider's license . 
le is reasonable to include this information in the contract because it 
enables the department o r the county board to easily determine the 
appropriate criteria to apply to carry out their responsibilities under part 
9525 . 1860, subpart 4. 

Items Band C - Pare 9550.0090, subpar t 2, Item B, requires that indi­
vidual service plans include goals and objectives . Objectives, by defini­
tion (see pare 9550 . 0010, subpart 16) must be measurable . The incl usion of 
the information specified in items Band C is necessary co insure that the 
services provided will, in a measurable way, assist the clients in attaining 
their identified goal s and objectives . 

In both parts 9525.0015 to 9525. 0145 [Emergency] and 9550. 0010 to 
9550 . 0092 , the depar t ment has made a move coward greater accountability for 
the outcomes of the services pr ovided. Items Band C, which link the ser­
vices to be provided co t he achievement of desired outcomes , are a reason­
able means of ensuring that county boards and provid~rs are aware of the 
need for accountability . 

Item D - These rule parts, 9525. 1800 to 9525.1930, govern medical 
assistance reimbursement fo r home and community- based servic~s. County 
boards, providers, and subcontractors muse compl y with these rule parts to 
qualify for medical assistance reimbursement. It is necessary t o include 
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the information in item Din all contracts, because it ensures chat the 
county board and the provider are aware of and willing co comply with these 
requirements. Item Dis a reasonable means of promoting compliance with 
these rule parts and enabling the county board to enforce these rules . 

Item E - Part 9525 . 1850, Item E, requires the provision of ongoing 
training as a condition of receiving medical assistance reimbursement . (The 
need for and reasonableness of this requirement is discussed in the state­
ment of need and reasonableness for that pare.) To meet the requirements of 
part 9525.1850, item E, the ongoing training must be approved by the case 
manager . It is necessary to include the information under item E in the 
contract because it ensures that the provider is aware of this obligation 
and it ensures that the case manager will have an opportunity to review and 
approve the proposed ongoing training prior co the county board's signing 
of the contract. This is a reasonable means of ensuring chat the ongoing 
training requirements are met without creating an entirely separate review 
and approval process . 

Item Fis necessary to enable the county board to meet the requirements 
in its agreement with the state. It is reasonable to include in the provi­
der's contract any actions the provider must cake to assist the county in 
complying with the agreement to ensure that the provider is aware of 
these responsibilities and has a legal obligation to cooperate with the 
county board. 

Subpart 2. Required provision. The required contract provision is 
needed to legally enforce the concepts and principles stated in subpart 1, 
above. The requirement that the department be a third party beneficiary to 
the contract is necessary to enable the department co legally enforce the 
contract if the. county lacks the necessary resources or ability co do so. 
It is reasonable for the department to be able to enforce the contract 
because the department is accountable to the federal government for the 
appropriate expenditure of medical assistance funds under the waiver. Al~o 
under the Mental Retardation Act, Minnesota Statutes, Chapter 252A, the 
department is accountable for "the protection of persons with mental retar­
dation. To fulfill these responsibilities the department must be able . to 
enforce the contract. It is reasonable for this provision to be included in 
all contracts because it provides notice to the provider of the department's 
status. 

Subpart 3. Subcontracts. The term "subcontractor" means one who has 
contracted with the original contractor (in this case, the provider) for the 
performance of all or a part of the work or services included in the origi­
nal contract. See Bl ack's Law Dictionary, Fifth Edition, West Publishing 
Company , St. Paul, 1979, at p. 294. Therefore, it is reasonable that the 
terms of the subcontract meet all the applicable requirements of the origi­
nal contract (in subpart 1) under the law of contracts, as provided in Items 
Band C. The requirement in Item A chat the provider have written per­
mission from the host county to subcontract is necessary to inform the host 
county chat not all services are being provided directly by the contractor. 
The host county needs to know if a subcontractor is used so that the host 
county can determine if the subcontractor meets the rule requirements and 
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therefore if the provider is meeting the requirements of the original 
contract. 

Subpart 4. Noncompliance. This subpart is necessary to clarify chat 
the county board (not the department) is responsible for matters of provider 
noncompliance, and to facilitate the orderly implementation of the rule 
pares. A mechanism for enforcing compliance with parts 9525.1800 to 
9525.1930 is necessary to fairly and consistently apply the rule parts, and 
to protect the health, rights, and safety of persons with mental retardation. 
County responsibility for enforcing the contracts and a county's authority 
to delegate responsibilities in accordance with established county board 
policies are consistent with a county board's responsibilities in providing 
social services under Minnesota Statutes, section 256E.08, subdivision l, 
and parts 9550 . 0010 to 9550 . 0092. See also Minnesota statutes, chapter 393 
(County Welfare Board) and 402 (Human Services Act). 

The 30- day requirement for notifying the commissioner is necessary to 
protect the health, rights, and safety of per sons with mental retardation 
and to keep the commissioner informed of potential breaches of contract to 
which the department is a third party beneficiary. The 10-day notice when 
the provider fails to cake corrective action is a reasonable way to keep the 
co11Dnissioner informed of the provider's and the county ' s actions so that the 
commissioner will know when to intervene as a third party beneficiary. 
Because the commissioner is responsible for protecting persons with mental 
retardation under the Mental Retardation Protection Act, Chapter 252A, it is 
necessary that the commissioner be informed when services are not being pro­
vided in accordance with the provider's contract • 

9525. 1880 COUNTY PROPOSAL AND APPROVAL OF COUNTY PROPOSAL 

This part is necessary to inform the county board of the 
proposals to pro.vide home and comm~nity- based services . 
the home arid community- based services waiver is a county 
department to determine which counties are interested in 
the program and to what extent, it is reasonable to have 
that is interested in providing home and community-based 
proposal. 

requirements for 
Participation in 
option. For the 
participating in 
each county board 
services submit a 

Subpart l. Application forms and deadlines . This subpart is necessary 
to i nform the county boards that there will be prescribed deadl ines and 
forms fo r the submittal of proposals. It is reasonable fo r the commissioner 
to prescribe the forms to make it easier to compare the proposals submitted 
when determining how to allocate the money for home and community-based ser­
vices. It is reasonable for t he commissioner to set a deadline for submit­
tal of proposals so that all proposals are received in time for the 
commissioner's review and can be given equal consideration. 

Subpart 2. Contents of county proposal. This subpart is necessary to 
inform the county boards of the information that must be included in each 
county proposal. It is reasonable to specify what must be included to pro­
mote consistency between proposals and ensure that the commissioner receives 
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the information needed to determine each county's allocation of diversions 
and conversions . It is reasonable to base the proposal on individually 
identified persons to target the l i mited dollars to persons whose needs have 
been identified. 

The need for and reasonableness of the individual items and subitems in 
this part is given below. 

Item A is necessary to enable the commissioner to determine if the 
program goals and objectives of the county board comply with the statewide 
goals of the department . It is reasonable in developing a new program to 
review the county board program goals and objectives to determine if the 
program is being developed in a cohesive way in the various parts of the 
state and if, in general , the program will further the goals of the depart­
ment. 

Item Bis necessary to enable the department to determine how many per­
sons each county board expects to provide with home and community- based ser­
vices so that funds can be allocated in relation to the requests . It is 
reasonable to request this information from the county board because the 
county board is responsible fo r identifying the service needs of the persons 
for whom the county board is financial ly responsible under Minnesota 
Statutes, section 256B.092, subdivision 1 and par ts 9525.0015 to 9525. 0145 
{EmergencyJ . Also, the costs of providing home and community-based services 
will vary depending on the factors in subitems (1) to (4) . Therefo re, in 
order to determine the county and statewide costs of pr oviding home and 
community- based services it is necessary to obtain this information. 

The information required in subitems ( 1) and (2) is necessary to enable 
the commissioner to determi ne if the proposal is consistent with -the goals 
of the department listed in subpart 3. For example , the commissioner. must 
know how many children ar.e to be served and their current living a rrange­
ments to determine if che proposal will r~duce t he number of children in 
sta·ce- operated ICFs/MR. It is also necessary to identify the client ' s 
current living arrangement to -0etermine if the client is considered a diver­
sion or a placement for the purposes of these rule parts and the waiver . 

The information required in subitem (3) is necessary to determine if all 
of the persons included in the proposal are eligible for home and community­
based services . It is r easonable to request this information in the propo­
sal to avoid allocating money fo r services to ineligible persons. 

The information requested in subitem (4) is necessary to enable the com­
missioner to evaluate the information in item F, and determine whether 
planning and -preparation are based on identified service needs . It is 
reasonable to request this information because it shoul d be readil y 
avail able from the proposed clients ' individual service plans ~ 

The information requested in subitem (5) is necessary co enable the com­
missioner co determine when the county board proposes to begin providing 
home and community-based services and for how long. This information is 
necessary in determining the appropriate amount to allocate under part 
9525.1910, subpart 2. 
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The information requested in subitem (6) is necessary to enable the com­
missioner to analyze the cost of providing specific types of home and 
community-based services and to study the development of home and community­
based services in the state . This is a reasonable request because it only 
asks for information known to the county board. It is r easonable for the 
commissioner to collect this data so that the department can look at alter­
native ways of allocating home and community-based services dollars and can 
help to develop cost-effective services . 

Items C and Dare necessary to enable the commissioner to determine if 
the proposal complies with the goals of the department as stated in subpart 
3, items A and B. It is reasonabl e to require that the county board con­
sider the Welsch Consent Decree in developing the proposal because home and 
community-based services are an essential community resource available to 
the county board to assist the count y board in meeting the county utiliza­
tion targets (see Exhibit H). It is reasonable to encourage county boards 
to use this resource in order to fur t her compliance with the Welsch Consent 
Decree and Minnesota Statutes , section 252.291, subdivision 3. 

Item Eis necessary to enable the commissioner to determine if the pro­
posal complies with the goal of the department stated in subpart 3, item C. 
It is reasonable to require t hat the county board consider how the proposal 
limits the development of new community- based ICF/MR beds and r educes the 
county's use of existing ICF/MR beds because home and community-based ser­
vices are an essential resource available to the county board to assist tne 
county board in r educing its use of ICF/MR beds . Reduction of beds is 
required in Minnesota Statutes, section 252.291. It is reasonable to 
encourage county actions directed at reducing the use of ICF/MR beds to 
comply with the statute. 

Item Fis necessary to enable the commissioner to determine how soon 
the county board will be able to provide the identified services and whether 
the proposal complies with the d_epar tment goal of integrating home and 
community- based services into the county board's administrative services 
planning system as required in subpart 3, item D. This item i~ also 
necessary to enable the commissi oner to mor e accuratel y allocat e funds under 
part 9525 .1 910, subpart 2. To allocate funds the commissioner must deter­
mine the total number of days services will be provided to clients. The 
information in item B, s ubitems (5) and (6) and item F will aid the com­
missioner in making this determination. 

Subpar t 3. Review and approval of proposal. This subpart is necessary 
to inform the county board and other interested per sons of the criteria to 
be used in approving the county proposal s . It is reasonable to list the 
cr~teri~ so that the county board can draft its proposal to meet the cri­
teria, thereby decreasing the need for revisions and resubmissions. 
Stating the criteria . in the rule part ensures chat the same criteria will be 
applied in reviewing each proposal and therefore increases consistency in 
the approval process . 

It is necessary to limit the commissioner's review to proposal s sub­
mitted in accordance with subparts 1 and 2 to ensure that all of the infor-
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mation needed for the approval process is available . It is reasonable to 
review only proposals submitted within the deadlines and containing the 
required information to encourage compliance with these requirements. 

It is reasonable to approve only proposals that meet the requirements 
of these rule parts to encourage compliance with the rule parts and ensure 
that money is not allocated for ineligible persons or providers or to pay 
for services which are not reimbursable under these rule parts. 

It is reasonable to base the approval of the proposals on compliance 
with department goals to facilitate the development of a cohesive service 
system which fits into the continuum of services being developed in the 
state, furthers the goals of the department, fulfills the mandates placed on 
the department by the legislature and results in a reduction in state­
operated ICF/MR beds as required by the court. 

The goals in items A, B, and Care reasonable goals to apply to home 
and community- based services proposals because they are consistent with the 
direction given to the department by Minnesota Statutes, section 252.291 and 
with the court imposed mandates in the Welsch Consent Decree. Minnesota 
Statutes, section 252.291 establishes a moratorium on the development of new 
ICFs/MR and sets goals for the total ntunber of certified beds in 1983 and 
1986. The statute also requires the commissioner to establish "county uti­
lization targets to limit and reduce the number of intermediate care beds in 
state hospitals and community facilities" and "plans for development of the 
number and types of services alternative to intermediate care beds." 

The Welsch Consent Decree (part III , paragraph 12-1 5) man-
dates population reduction targets for persons with mental retardation in 
state hospitals. These targets require that the state hospital population 
not ex_ceed 2100 on July l, 1985 and 1850 by July 1, 1987. In addition 
paragraph 17 of the Welsch Consent Decree requires that any child 
_admitted co a state institution after September , 1980 not be served in a 
state hospit·al for more than one year. 

Because Minnesota has a state supervised/ county administered system of 
service delivery it is both reasonable and necessary to involve the county 
boards in the accomplishment of the goals listed in items A to C. It is 
also reasonable to specifically address these goals in the approval of 
county proposals for home and community-based services because home and com­
munity-based services are alternative services which provide a means to meet 
the goals. 

Item Dis a reasonable goal for any services to be administered at the 
county lev~l because it promotes good management practices. It is par­
ticularly applicable for home and community-based services because home and 
community-based services are part of a continuum of care that includes a 
array of services administered by the county boards. Some of the services 
to be funded under these rule parts are, in fact, already available in the 
counties for other client populations through other funding sources. To 
avoid unnecessary development of duplicate services it is necessary to 
integrate home and community-based services into the county board's admin­
istrative services planning system. 
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To provide the county board With an opportunity co correct its proposal 
it is necessary for the commissioner to notify the county board if the pro­
posal is not approved, and inform the county board of the reasons for not 
approving the proposal. This notification process is consistent with other 
administrative practices of the department and is a reasonable way to pro­
vide for corrective action. 

It is necessary to limit the amount of time the county board has for 
revising the proposal to seven days because all of the proposals must be in 
before the allocation process can be completed. To give the county board 
additional time would unduly delay the allocation process. This time frame 
was contained in the emergency rule parts as published and no negative com­
ments were received. In addition the advisory committee reviewed the 
deadline and raised no objections. 

9525. 1890 ALLOCATION OF HOME AND COMMUNITY- BASED SERVICE HONEY 

Subpart 1. Allocation of diversions. This subpart is necessary to 
inform county boards of the method to be used by the commissioner to allo­
cate diversions for the county . The method chosen is reasonable because it 
correlates the allocation with past patterns of ICF/MR use (historical uti­
lization) and population trends (projected per capita utilization) so that 
county allocations will have an equitable effect on ICF/MR utilization in 
the state. This approach is consistent with the standards for proposals and 
criteria for approval of proposals given in pare 9525.1880 and with the 
methods used to establish utilization targets for state hospitals (see 
Exhibit H). 

It is reasonable to consider historical utilization because the depart­
ment staff has -observed that changes in county historical utilization from 
year co year tend co reflect · the county's need for ICF/MR services. This 
effect is reflected in the need determination process . Per capita utiliza­
tion is also an important con'Sideration because the incidence and prevalence 
of mental retardation is related to general population changes. (See 
Exhibit I). 

le is necessary and reasonable co adjust these projections to conform 
with the number of diversions projected in the waiver because the department 
will only receive fede ral financial participation money for the number of 
diversions projected in the waiver and no funds have been appropriated by 
the legislature co fund additional diversions. (The cost savings projected 
in the waiver are based on serving a limited number of diversions.) 

. It is reasonable to adjust the projections based on the county board's 
actual use of diversions the previous fiscal year co avoid allocating diver­
sions where they cannot be used and to enable the department to meet the 
statewide projections in the waiver. 

It is reasonable co base t he county board ' s allocation of money for 
diversions on the lesser of the number of diversions in the approved county 
proposal and the number of diversions projected for the county by the com-
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missioner's projection, using the commissioner's projection would allocate 
to the county more diversions than the county board planned for; or 2) if the 
county board's proposal contains more than the number of diversions pro­
jected by the commissioner allocating all of the diversions requested mig ht 
result in an inequitable distribution of diversions throughout the state 
thereby hindering some of the counties' efforts to comply with the depart­
ment's goals as stated in part 9525.1800, subpart 3. 

Subpart 2. Allocation of placements. This subpart is necessary to 
inform the county board of the method to be used in allocating placements 
for the county. It is reasonable to base the number of placements on the 
number in the approved county proposal because the department wants to 
encourage county boards to move clients currently in ICFs/MR into home and 
coODnunity-based services and the waiver does not restrict the number of 
placements that can be made. It is reasonable to consider the extent to 
which these placements result in an overall reduction in the county board's 
utilization of state operated and community-based ICF/MR beds because t his 
is consistent with the goals stated in part 9525.1880, subpart 3 and is 
necessary to comply with the waiver. It is necessary to evaluate the 
overall reduction in the county board's utilization of state-operated and 
community- based ICF/MR beds in order to determine if home and community­
based services are being used effectively to meet department goals. 

Subpart 3. Notification of allocation . This subpart is necessary to 
inform county boards that they will be notified of their allocation. This 
notification is necessary so that the county board can adjust its plans to 
correspond with its allocation. It is reasonabl e to require notification 
in writing to provide documentation of the action. 

Subpart 4. Review of allocation; reallocation. This subpart is 
necessary to provide a review process for the commissioner to use to review 
the use of home and community- based services allocations by the county 
boards and to adjust the allocations as necessary to maximize the use of 
home and communi_ty- based services • . It is reasonable to provide a revi_ew and 
adjustment process because c_ounty boards cannot anticipate all of the cir­
cumstances ·that might affect the use of their home and ·community-based ser­
vices allocations. Some county boards may find they ·are unable to use all 
of their allocated money while other county boards find they could use more 
than the amount they were allocated. If no adjustments are made , some money 
may be unused that could be used if reallocated. 

It is reasonable to review the projected and actual use of home and 
community-based services on a quarterly basis and report the findings to the 
county boards to enable the county boards to adjust the use of their alloca­
tion to maximize the benefits to the clients in their county. This infor­
mation also enables a county board to determine if it will need all of its 
initial allocation. Based on this information the county board may want to 
update its proposal. 

It is necessary to identify any allocations . that will not be used as 
soon as possible so that if a reallocation is needed it can be made in time 
for the county board receiving the allocation to adjust its plans to maxi­
mize use of the reallocation. It is reasonable for the commissioner to con­
sult with the county board befor e reducing the initial allocation to 
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determine if the county board plans to use the initial allocation later in 
the fiscal year. 

It is reasonable to reallocate the unused portion of the county board's 
initial allocation to another county board in the same geographic area (if 
possible) to encourage the development of home and community-based services 
throughout the state rather than concentrating services in one geographic 
area. In the development of ICF/ MR services the geographic location of ser­
vices was not adequately considered and consequently there is a g reat deal 
of variation in the concentration of community ICF/MR serv i ces among the 
geographi c areas (see Exhibit I). 

It is reasonable to reallocate t he use of the unused portion of the 
allocation to a county board or county boards in the region that plans to 
start o r expand services because these county boards will obviousl y need the 
allocation. It is reasonable to reallocate in another geographic regio n , if 
the projected service needs in the geographic region are not sufficient to 
use the unused allocation, for that r egion, to ensure that the allocation is 
used to the greatest extent possible . 

Subpart 5. Prefer ence given. This subpart is necessary to inform 
interested persons tha t preference may be given to certain proposals or 
parts of proposals . It is reasonable to allow the commissioner t o give pr e­
ference to county proposals from count ies which had not previously provided 
home and community-based services to facilitate the development of services 
statewide . It is reasonable to encourage the development of services state­
wide to enable clients to have access t o services in or near their family 
home . Encour aging provision of services in the home community is consistent 
with past department policy and encourages family involvement as required in 
rule parts 9510.1020 to 9510. 1140 [EmergencyJ and 9525.0015 to 9525.0145 
[Emergencyj . It is reasonabl e to gi ve preference t o funding of se~vices for 
clients previous ly served in home and communi ty-based services to prevent 
the~e clients f r om being sent back to ICFs/MR due to lack of funding . If 
funding fo r clients served in home and communi ty-based services during the 
previous year is not given pre-ference, county boards will be reluctant to 
move clients into home and community-based services, providers will be reluc­
tant to provide these services, and clients will suffer f rom the instability 
of the program. 

Subpart 6. Special projec t s . This subpart is necessary to enable the 
commissioner to fund special projects to ser ve very dependent persons with 
special needs. It is necessary to es t ablish special projects for this popu­
lation group because it is difficult for county boar ds to serve this popula­
tion group within the statewide average r eimbursement r ate . It is difficult 
·for county boards to serve this population in a cost effective manner 
because of the l ow i ncidence of the conditi ons covered under this subpart . 
Therefore it is reasonable to allow the commissioner the option of 
establishing statewide programs if necessary to meet the specialized needs 
of this population. 

The author ity fo r this pr ovi sion is found in Minnesota Statutes, sec­
tion 2568. 501, subdivision 8. The need fo r this provision was identified by 
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the department Welsch Compliance Unit and county staff in charge of deve­
loping waivered services. 

This subpart is limited to special projects designed to serve very 
dependent persons with special needs who meet the criteria in parts 
9525.1820 and 9510.1050, subpart 2, items Cando. The reference to part 
9525.1820 is necessary to clarify that the eligibility criteria for home and 
community-based services also apply to services for persons served under 
this subpart. The reference to part 9510.1050, subpart 2, items C and Dis 
reasonable because this rule part establishes the client eligibility for a 
special needs rate exception for an ICF/MR or day training and habilitation 
service. It is reasonable to use the same client eligibility in these parts 
to improve consistency between department rules and avoid unnecessary dupli­
cation of rule language. 

It is reasonable to use the reallocated or reserved ·funds to provide 
additional money only to county boards that are unable to fund home and 
community-based services for this population within the statewide reimbur­
sement rate to prevent unnecessary reallocations. This provision is not 
meant to substitute for county cost averaging but rather is meant to provide 
assistance with costs or needs that cannot be handled by the county board. 

9525.1900 AGREEMENT BETWEEN STATE ANO COUNTY. 

Subpart 1. Contents of agreement. This subpart is necessary to notify 
the county board that it must have a legally binding written agreement with 
the state in order to receive home and community-based services money and to 
clarify what must be included in the agreement . It is reasonable to require 
a written agreement because these services are funded by the .medical 
assistance program. To receive funding ftoljl. the medical assistance program 
for other types of medical assistance services, providers must have a writ­
ten agreement with the state. It is reasonable to apply the same require­
ments to home and community-based services to promote consistency between­
department rules. 

The county board as the recipient of the . funds and the service broker 
is for the purposes of these rule pa~ts considered the provider . Even if 
the county board contracts for the provision of the services the county 
board is responisble for billing the state for the home and community-based 
services. It is reasonable to have the county board handle billings for 
home and community-ba·sed services to cut down on the number of separate 
billings submitted (thereby simplifying accounting procedures for the 
department) and to make it easier for individual providers by enabling them 
to -work with one governmental body instead of two. The need for and reaso­
nableness of the specific provisions follows. 

In Items A to I reference is made to other rule parts. It is reaso­
nable to reference the rule parts to avoid unnecessary duplication of 
language in this rule part and the agreement. 

Item A is necessary to clearly establish that the county board agrees 
to provide services funded under these rule parts only to persons who meet 
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the criteria in rule parts 9525.1820 and 9525.1830 . It is reasonable to 
limit the use of home and community-based services money to funding services 
for persons who meet the eligibility criteria to comply with the require­
ments in the statutes and federal regulations (see statement of need and 
reasonableness for rule parts 9525. 1820 and 9525.1830). 

Item Bis necessary to clearly establish that the county board agrees 
to use home and community-based services money only for the reimbursable 
services described and limited in rule part 9525.1860 . It is reasonable to 
limit the use of home and community-based services money to the services in 
9525.1860 because these are the services allowed in the waiver . 

Item C is necessary to clearly establish that the county board agrees 
to use home and community-based service money only to reimburse providers 
that meet the requirements in rule parts stated . This requirement is 
necessa r y to enforce the standards established in rule parts 9525.1850 and 
9525.1870. It is reasonabl e to include this language in the agreement to 
inform the county board of its responsibilities. 

Item Dis necessary to c l early establish that the county board agrees 
to provide services within the limits established in these rule parts . This 
provision is necessary to maintain the costs of providing home and 
community- based services within the state budget allocations and the pro­
jections in the waiver . It is reasonable to require the county board to 
agree to this because the county board administers the program and is there­
fore in the best position to control coses • 

Item Eis necessary to clearly establish that the county board agrees 
to keep the records required. This provision is necessary to ensure that 
all documentation needed to receive federal financial participation is main­
tained . It is reasonable co include this in the agreement to inform the 
county board of its responsibilitie.s. 

Item f·is necessary co clarify that the provision of _home and 
community- based services is governed by parts 9525. 0015 to 9525. 0145 
[Emergency] and to clearly establish that the county board agrees to comply 
with parts 9525.0015 to 9525.0145 [Emergency] . Parts 9525. 0015 to 9525. 0145 
[Emergency] govern the provision of case management and other services to 
all persons with mental retardation. Because parts 9525.1800 to 9525.1930 
are also designed to serve persons with mental retardation, it is reasonable 
to require that the county board provide the services governed by these rule 
parts in accordance with parts 9525. 0QlS to 9525. 0145 [Emergency]. 
Referencing the rule parts eliminates unnecessary duplication of language. 

Item ·G is necessary to clearly establish that the county board agrees 
to comply with these rule parts. This provision is necessary to inform the 
county board of its responsibilities. This provision is necessary to 
enable the commissioner to enforce the provisions of 9525.1800 to 9525. 1930. 

Item His necessary to inform the county board of the Chapter in the 
statutes that applies to the provision of home and community- based services 
and to clearly establish that the county board is aware of and agrees to 
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comply wich che scacuce . This provision is reasonable because Che scacuces 
supersede Che deparcmenc rules and che county board should be informed of 
Che scacuces affecting chese services . 

Icem I is necessary co inform the county board of the United States 
Code sections that apply t o the pr ovision of home and community- based ser­
vices and to clearl y establish t ha t the county board is aware of and ag rees 
to comply wi th the code and a l l regulations pr omulgated thereunder. It is 
reasonable to require compliance with the United Scates Code cited because 
only services provided in accordance with the code are eligible for federal 
financial participation. If services are not provided in accordance with 
the Code, they cannot be funded under the waiver and these rule parts . 

Subpart 2. Additional Requirements. This subpart is necessary to spe­
cify the other provisions that must be included in the agreement . If the 
coun t y board provides home and community- based services i n addi t ion to case 
management, it is reasonable co include in t he ag r eement the services to be 
provided so chat the department is informed that the county boar d is pro­
viding these ser vices d irec tly. I t is necessary to inform the department of 
the ser vices provided directly so t hat the commissioner can determine if the 
administ r ation of the case management ser vices is separate from the adminis­
trati on of any other service as r equired in 9S2S. 003S [Emer gency] subpart 4. 
Separate administration of case management and other services is necessary 
to prevent potent ial conflicts of in t erest. 

It is reasonable to inc l ude a provision specifying what actions the 
commissioner may take if the coun t y board fails to comply with these rule 
par ts and the agreement to ensure cha t the coun cy boar d is aware of and 
agrees to these actions . Inclusion of thi s provision is consistent with 
standard practices for writ t en contracts and with the contract requi r ements 
in part 952S.1870. The commi·ssi oner must be able to take the specified 
actions to curtail unal lowable expenses and provide an incentive to compl y 
with the r ule par~s . The acti ons listed are consistent ~1th the remedies 
specified in part 9S2S. 1930. fur t he r justification for these actions is 
given in the statement of need and reasonableness for part 9S25.1930 , $ub­
part 1. 

9S25. 1910 COUNTY BOARD FUNDI NG OF HOME AND COMMUNITY- BASED SERVICES . 

This par t is necessary to inform the county board of t he gener al standards 
and limits it mus t comply wi th in a uthorizi ng and billing for home and 
community- based ser vices. 

· Subpar t 1. County board responsibil ity is necessary as an introduc­
tion, linking all of the subparts. 

Subpart 2. Distribution of money. This subpart i s necessary to 
inform t he count y boar d t ha t its a l location of home and community- based ser­
vices is limited in accor dance with t he stat ewi de reimbur sement rate . I t is 
necessa r y to limit the county board allocation to enabl e t he department to 
meet the projec t ions in the waiver . This method of establishing limi ts was 
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chosen in order to give the county board flexibility in determining the cost 
and amount of services to be provided to each client. The department con­
sidered establishi ng per client or per service l imics . Per c l ient limits 
were rejected because client needs vary greatl y . Using an average instead 
of a limit gives the county board the flexibili t y to fund a higher cost 
client by offsetting the cost of services to the higher cost client with the 
cost of services to a lower cost client . Setting per service limits was 
rejected because many home and community-based services are just getting 
established and it would be difficult t o establish a fair price. 

Subpart 3. Rate setting . This subpart is necessary to inform the 
county board of the host county chat the rate setting pr ocess and data used 
to determine the rate muse be documented. It is necessary to retain docu­
mentation so that the commissioner can determine if the costs meet the cri­
teria in subpart 4, item C. It is necessary for the commissioner co review 
rates to ensure compliance with Minnesota Statutes, section 256B . 501, sub­
division 2 , which states that "Approved rates shall be established on the 
basis of me t hods and standards that the commissioner finds adequate to pro­
vide for the costs that must be incurred fo r the quality care of residents 
in efficiently and economically operated facilities and services . " 

Subpart 4. Cost limitations. This subpart is necessary co comply with 
Minnesota Stat ut es , section 2568 . 501, subdivision 2, which states that "the 
commissioner shall establish procedures and rules for determining 
rates ••• [tJhe procedures shall specify the costs t hat are allowable for 
payment through medical assistance . " 

No dollar limitation in the amount of home and community-based services 
money t hat may be used per client needs to be established for the reasons 
given in the statement of need and reasonableness for subpart 2. Because no 
individual limits are established it is necessary to limit total expen­
ditures in accor.dance with items A. and B. It is reasonable to use th~ total 
costs for ~ounty boards tha t apply jointly and to use ~n average based on 
all clients included in the proposal to give the county boards maximum 
flexibili t y and encourage cooperative effo r ts . The cost criteria in item C 
are necessary to comply with the requirements in Minnesota Statutes, section 
2568.501, subdivision 2. The criteria in subitems (1), (3) and (4) are also 
used in determining rates fo r ICFs/MR under 12 MCAR §§ 2. 05301- 2. 05315 
[Temporary] and nursing homes under parts 9549 . 0010 to 9549 . 0080 . Subitem 
(2) is consi stent with the requirement for nursing homes in part 9549. 0035 
and was added to provide a safeguard against the use of home and community­
based services money for services which have not been proven to be effec­
tive. 

Subpart 5. Assessment for costs which exceed allocation. This subpart 
is necessary to inform the county board of the possible consequences of not 
complying with subpart 4 , items A and B. It is ~easonable to only assess 
the county board if federal financial participat ion is denied, disallowed or 
required to be returned in order to provide the greatest amount of flexibil­
ity statewide. It is necessary to assess the cost to che county boards if 
federal financial participation is denied, disallowed or required co be 
returned because these county boards are responsible for the total expen-
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ditures exceeding the federal requirements. The assessment is necessary to 
pay for the costs of providing home and community- based services. Only the 
county boards which exceeded the total allocation are assessed the excess 
cost to provide an incentive for maintaining county costs within the county 
board allocation. 

9525.1920 REQUIRED RECORDS AND REPORTS 

Subpart l. Provider records. This subpart is necessary to inform pro­
viders and subcontractors of the records that they are required to maintain 
when providing services under these rule parts. It is reasonable to require 
that the provider and subcontractor maintain complete program and fiscal 
records and supportive documentation so that the county board and the com­
missioner can determine if the services as provided meet the standards in 
parts 9525.1800 to 9525.1930. These records are also needed to determine if 
the services are "efficiently and economically operated" as required in 
Minnesota Statutes, section 256B.501. This requirement is consistent with 
the recording requirements in other department rules such as the rule 
governing special needs rate exceptions (part 9510.1130, subpart l) . 

These records are subject to the maintenance schedule, audit availabi­
lity requirements, and other provision of parts 9505.1750 to 9505. 2150 
because home and community-based services are funded under the medical 
assistance program and parts 9505.1750 to 9505.2150 establish procedures 
used by the Surveillance and Utilization Review Section of the Department of 
Human Services for the identification of suspected fraud or abuse in the 
medical assistance program which apply to all services funded under medical 
assistance. 

Subpart 2. County board records. This subpart is necessary t~ inform 
county boards of the reco.rds they must mainta·in when providing services 
under these rule parts. Requiring complete fiscal records and supporting 
documentation is necessary to enable the commissioner to determine if the 
county board is in compliance with these rule parts and the state/county 
provider agreement. It is necessary to identify the clients served so that 
the commissioner can determine if the clients meet the eligibility standards 
in part 9525.1820. The requirements in this subpart are consistent with the 
requirements in other department rules such as the rule governing funding 
for semi-independent living services (12 MCAR §§ 2.02001 to 2.02011 
(Temporary]). It is reasonable for these records to be subject to parts 
9505.1 750 to 9505.2150 for the reasons given in the statement of need and 
reasonableness for subpart 2. 

Subpart 3. Availability of records . This subpart is necessary to 
inform county boards and providers that their records must be available, on 
request, to the commissioner and the federal Department of Health and Human 
Services (DHHS). This requirement is necessary to enable the department and 
OHHS to fulfill their supervisory responsibilities. The rule parts cited 
are rul e parts which apply to all medical assistance funded services . 

Subpart 4. Retention of records. It is necessary co inform county 
boards and providers of the period of time they must retain the records 



• 

• 

• 

-
-43-

required in subparts 1 and 2. It is necessary to retain the records to give 
the department or DHHS sufficient time to audit the records . The retention 
period stated was chosen to comply wi th the requirements in parts 9505. 1750 
to 9505.2150 which governs all services funded by medical assistance . 

9525. 1930 PENALTIES AND APPEALS. 

Subpart 1. Noncompliance . Minnesota St a t utes, section 2568 . 0 92, sub­
division 6, 256B . 501 , subdivision 2, 256B . 502 and 256B . 503 provide the com­
missioner wi t h t he a uthority to establi sh procedur es and rul es fo r 
administering medical assistance funds for home and communi ty- based ser­
vices . It is necessary co specify within these rule parts the r emedies 
available to the commissioner for failure to comply with the rule parts t o 
inform county boards, providers, and ocher affected parties of the possible 
consequence of noncompliance and provide an incent ive to comply wi th the 
rule pares. 

The consequences selected by the department , and specified in this sub­
part, a r e fiscal sanctions, consistent with the cont rac t ual remedies spe­
cified in part 9525. 1870, subpar ts 2 and 3, and common law remedies 
available fo r breach of contr act . It is r easonable to impose financial 
sanctions because the depar tment is ultimatel y responsibl e for the funds 
spent under this program and wo uld be subj ec c to similar sane tions from the 
United States Depar tment of Heal t h and Human Ser vices if the department 
viol a t es the Federal Regulations governing the provisi on of home and 
community- based services • 

In addition, withholding, withdrawing, or requiring repayme nt of funds 
are reasonable sanctions to impose for noncompliance because .these sanctions 
provide fo r retaining or r et r ieving funds·w~i ch can be reallocat ed co sup­
port pr ogr ams that a r e in compliance. Fiscal sancacions are also a reason­
able way t o ensur e that those who do not meet compl iance responsibilities do 
not continue co receive the same advantage (i.e . , stat e and federal 
reimbursemen t ) as those who meet the compliance responsibi lities . Fiscal 
penal ties for noncompliance provide an incentive to coun ty boards and provi­
ders to comply wi th the requirements of these rul e parts . 

It is reasonable to require the ·county board to pursue the same 
contr act remedies because the county boar d is responsibl e fo r admi nist ering 
home and community- based servi ces fo r the commissioner . Because t he county 
board contracts dir ec·tly with the providers , the county boar d is also in the 
best posi t ion to enforce the contract . The commissioner, as a t hi rd par ty 
beneficiary, should only be involved in contract enfo rcement when t he count y 
does no t enforce the contract . 

It is reasonable to hold the provider l iable if a subcontr acto r viol a­
tes the contract by failing t o comply with t hese r ule parts because the 
con t racto r unde r pare 9525. 1870 , s ubpar t 3 , ensures that the subcontractor 
wil l meet the initi al contr act provisi ons (inc l uding compliance with par ts 
9525. 1800 to 9525.1930) • 
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Subpart 2. Exception. This subpart is necessary to clarify that pro­
viders who contracted prior to May 1, 1985 shall not be subject to the sanc­
tions under subpart 1 until January 1, 1986. This provision is reasonable 
because prior to April 23, 1985 (the effective date of the temporary amend­
ments) providers were not subject to the requirements of the rule parts spe­
cified under subpart 2. 

May 1, 1985 was chosen as the date for implementing the requirements in 
the temporary amendments in all contracts to allow the county boards time to 
complete any negotiations that were in process when the temporary amendments 
took effect. It is reasonable to retain the same time line in the permanent 
r ule parts to promote consistency between the emergency and permanent rule 
parts and provide a smooth transition for providers who entered into 
contracts before May 1, 1985 . 

It is necessary to specify the date on which providers must comply to 
notify the affected providers so that they can prepare to meet the require­
ments. January 1, 1986 is a r easonable date on which to require compliance 
because it coincides with the county fiscal year which is frequently when 
contracts are renegotiated. The date chosen gives counties and providers 
eights months to make the transition which should allow them to train staff 
and obtain the appropriate licenses. 

Subpart 3. Appeals by county boards. This subpart is necessary to 
inform county boards of their right t o appeal the commissioner' s decision. 
Inclusion of an appeals process is consistent with the provisions of 
Minnesota Statutes, section 256B.064. Section 2568. 64 governs appeals by 
medical assistance providers which the county boards are fo r the purposes of 
these rule parts. The appeals provision is also consistent with due pr ocess 
rights. Inclusion of an appeals process is reasonable because withholding, 
r ecouping, o r withdrawing the allocation negatively affects the county 
board ' s current finances . 

The provisions under this subpart are reasonable because they are con­
sistent with the statuto r y provisions of Minnesota Stat utes, sections 14.57 
t o 14.63. It is reasonable to use provisions consistent with 14. 57 to 14.62 
because the county boards a r e familiar with these provisions and using this 
procedure is a reasonable way to standardize treatment of appeals . 

Thirty days notice by the commissioner is necessary to enable the 
county board to evaluate the commissioner' s decision and determine whether 
to appeal. It is reasonable to use 30 days notice because this is a stan­
dard notice period used in other depar tment rules such as 12 MCAR § 2.02001 
to 2.02011 [Tempo r ary] and parts 9525.0015 to 9525.0145 [Emergency] . This 
time period was also used in t he emergency rul e parts which these rule parts 
replace. It is r easonable to retain the same time period to avoid unne­
cessary confusion about when appeal s must be fi led. 

le is necessary to require the county board to appeal in writing, 
stating the reasons fo r the appeal, to facilitate the appeal process and pro­
vide evidence of the appeal. This requirement is reasonable because it 
helps both parties focus on the issues contested, thereby facilitating the 
resolution of the appeal . 
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le is reasonable for the commissioner not co cake the proposed action 
before the hearing so that if the appeal is resolved in favor of the county 
board, the county board will not have been unnecessarily deprived of funding 
for home and community-based services. It is reasonable co provide an 
exception co protect the public welfare and the interests of the home and 
COIIll!lunicy-based services program because approval of the waiver was based on 
certain assurances the department made co the United Scates Department of 
Health and Human Services . The department could lose federal financial par­
ticipation and possibly the right to provide home and community-based ser­
vices under the medical assistance program if the county board does not 
comply with certain provisions of these rules. 

Subpart 4. Appeals by individuals. Minnesota Statutes, section 
256. 045, subdivision 2, requires that an applicant for social services whose 
application has been denied, or ••• a recipient whose assistance has been 
suspended, reduced, or terminated be given the opportunity to contest the 
action or decision. This subpart is necessary to inform county boards and 
individuals who apply for or receive home and community-based services of 
this statutory right. le is reasonable to include these provisions in the 
rule parts governing home and community- based services because the rule parts 
are more accessible to county boards and other affected parties than the 
statutes are. Also, the provisions in the rule parts clarify how the statu­
tes apply co home and community-based services. 

Item A is necessary to clarify which specific decisions or actions in 
the administration of home and community-based services are appealable under 
Minnesota Statutes, section 256 . 045 • 

Subitem (1). Pare 9525.1830, subpart 2, requires the county board to 
establish written procedures and criteria for determining whe t her an eli­
gible individual has met a l l . the conditions required to receive home and 
community- based services. It is necessary to permit an individual to appeal 
a decision by the county board where the county board has failed to follow 
these written procedures because failure to follow the in-itten procedures 
could result in the improper denial of services. Although the county _board 
is provided a defense co appeal under item B this is only true if the proce­
dures are fo l lowed . le is reasonable to require that the county board 
follow their written procedures so that all applicants are treated con­
sistently . Further justification for requiring written procedures is given 
in the rationale for part 9525.1830, subpart 1, item E. 

Subitem (2) . Part 9525.1830, subpart 1, item E, provides for county 
board authorization of home and community-based services in accordance with 
goals and objectives specified in the person's individual service plan. 
Minriesoca Statutes, section 256.045, allows for an applicant to appeal the 
denial of their application. The provision is subitem (2) is consistent 
with this statutory provision, and clarifies for county boards and affected 
parties that a "failure to authorize services" is appealabl.e as a denial of 
service. 

Subitem (3). Title 42 of the Code of Federal Regulations, section 
431 . 51, requires states to permit individuals who are recipients of Medicaid 
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(or Medical Assistance) a "free choice of vendors." Failure to inform an 
individual of feasible service alternatives precludes the individual making 
a "free choice." The provisions for appeal under subitem (3) • (a) and (b), 
are necessary to encourage compliance with the federal requirement under 
title 42 of the Code of Federal Regulations, section 431.51. 

Item B. Under part 9525.1830, subpart 1, item A, one of the conditions 
for receiving home and community-based services is a determination that the 
county board can provide those services "within its allocation of home and 
community-based services money . " The provision in item Bis necessary to 
clarify that the county board has no obligation to provide home and 
community- based services beyond its allocation, and that the county board 
has an absolute defense where it can prove its denial of service was based 
on inadequate money. This provision is reasonable, because the home and 
community- based services program is not an entitlement program and only 
limited funds are available for services under the program. 

Item C. This item is necessary to identify the notice, appeal and 
hearing procedures to be followed when an individual appeals. It is reason­
able to reference Minnesota Statutes, section 256.045, because this statute 
provides detailed procedures for individual social service appeals, and 
referencing the statute avoids unnecessarily duplication of statutory 
langauge. 

CONCLUSIONS 

The foregoing statements address the need and reasonableness of the proposed 
rule parts 9525.1800 to 9525 . 1930. To a great extent the need for the rules 
are prescribed by state statute, federal requirements under the waiver and 
the inherent responsibility of the Minnesota Department of Human Services to 
exercise prudent management of public funds. 

WITNESSES 

The Department will not have outside witnesses testify on its behalf at the 
public hearing. 

Date: 

. EH-01 
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MEMORANDUM DATE: 

TO : MR Title 19 Waiver Steering Comnittee 
McKnight Project Reactor Panel 

December S, 

County s·ocial Service Directors 
Chief Executive Officers, State Hospitals 
Interested Others 

1983 

FROM: Margaret Sandberg 
Assistant Commiss~·~·-~­
Mental Health Bur a 

Phone: 612/297-4284 

SUBJECT: Title XIX Waiver for Mentally Retar d Persons 
<™52'»•--•~. 

~ - ·-·•···-~-
Enclosed is a copy of the final draft · · epartment' s Title XIX 
Home and Community Based Waiver Request for Mentally Retarded Per­
sons. This final draft is being distributed to over 200 people who 
are involved in the delivery of services to the mentally retarded 
and who have participated in activities related to the development 
of this waiver application. ·There are two- reasons for this distribu­
tion : the first is to acquaint you with the scope of the _waiver 
request ·and the secopd is to ·obtain your input. prior to . our submis·sion 
to the .Federal Government. 

As you know, we are targeting July 1, 1984 as the beginning date for 
implementation, . and we have a considerable amount of preparation work 
to do to assure a smooth transition into the waivered services models. 
In addition to our work at the state and local . levels, we must have 
adequate time to work with the Federal Government to gain their 
approval of the waiver application. It is for this latter reason 
that we must insist on a shorter than desired tum-around time for 
your input. Therefore, the deadline for input is December 22, 1983 . 

When you review the waiver request·, please keep the following in mind: 
. . 

1. This is an application to the Federal Government and is re­
quired to be written in their language and format. 

2. This is a request and not an implementation plan. The Federal 
Government has made it clear that each state must decide their 

AN EQUAL OPPORTUNITY EMPLOYER 

o,.w. eaa 
, • • ,,, j 
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own strategies for implementation so long as they are con- • 
sistent with the request . 

3 . The services requested are broad in nature to allow maximum 
flexibility for system design. 

4 . There will be a new waiver rate setting rule which is not 
included in the appendices . Also, the appended rules will be 
reviewed and revisions made, if necessary. 

' 
5. The estimated number of people to be served in ICF/ MRs is 

given in total annual unduplicated figures rather than average 
daily census. This is a federal requirement of the waiver 
application and reflects the number of people who "flow through" 
a facility's beds as opposed to the number of certified beds. 

6. The request does not include persons with related conditions . 
The Department is studying the feasibility of later amending 
the waiver to include this group. However, all persons who 

7. 

are currently residing in ICF/ MR.s will be eligible for waivered 
services. 

New clients placed from an ICF/MR into a SILS program after 
the waiver is implemented will be eligible for waiver funding 
if they meet the waiver criteria and their bed is not refilled. 
This can be accomplished in one of two ways: conversion of a 
conmunity ICF/MR to waivered services or replacement of the 
client by a State Hospital client and decertification of the 
State Hospital bed. 

I have included~ form for your conments which covers the major areas 
of the waiver request . I wQuld appreciate it if you would· use only 
this form as it will expedite our review. Please keep yo~r comments 
concise.. 

The Division of Mental Retardation ·staff will be conducting regional 
workshops in late February/early March at which time there will be 
an opportunity for further discussion. Meanwhile, we will again be 
calling upon you to ask for your assistance in developing and revising 
rules, policies and procedures for waiver implementation to assure a 
smooth transition. We value your continued participation. 

Finally, I want to express my appreciation to all of you who have 
worked on this project. We at the Department are very excited about 
t~e many opportunities for expanding the service array that this 
waiver can bring to our mentally retarded citizens . We look forward 
to working with you on this mutually worthwhile goal. 

MS :gj 
Enclosures 

'. 

-

-
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-WAIVER APPLICATION INPUT -

Agency: 

Form Prepared by : Name: 

Title : 

I . WAIVERED SERVICES REQUESTED : 

II . INDIVIDUAL PLAN OF CARE: 

III. HEALTH & WELFARE SAFEGUARDS (LICENSING, ETC .) : 

IV. ASSESSMENT (LEVEL OF CARE) : 



WAIVER APPLICATIO-NPUT (CONTINUED) -

V. FINANCIAL ACCOUNTABILITY: 

VI. WAIVERED SERVICES DOLLARS (COST PER SERVICE): 

VII. WAIVERED SERVICES - NUMBERS OF PEOPLE PER YEAR: 

VIII. WAIVERED SERVICES - DISTRIBUTION OF PEOPLE PER SERVICE(S) : 

Please retum to: Cindy G. Becker 
Mental Retardation Division 
Department of Public Welfare 
4th Floor Centennial Building 
St. Paul, MN 55155 

• • 

• 
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Mental Retardation Title 19 Waiver Steering Commi t tee 

Harold Trende 
John B. Peterson 
G. A. Moudry 
Sue Abderholden 
Anne Henry 
Marcie Jolyn 
Linda Sutherland 
Joe Zaker 
Pat Senans 
Rolf Herggevick 
Nancy Feldman 
John Haine 
Perry Zimmem 
Donald Sandve 
Mary Sundy 
Delores Baumhofer 
David W. Stevens 
Larry Odegard 
Robert E. Wren 
Betty Hubbard 
Bev L. Barker 
L. Van Klindeworth 
Cal Wunsch 
Stephen C. Burke 
Duane Swansen 
Darryl Meyer 

Carver County 
West Central Industries/MARF 
DLC - Dakota County 
ARCMN 
Legal Advocacy 
Honor DFL Caucus 
State Planning/DD Program 
DHS 
Stearns County Social Services 
Fillmore County Social Services 
OHS 
Kandiyohi County 
Pipestone County 
Benton County 
DHS 
AMC - Human Service Policy Comm. 
Blue Earth County Commissioner 
AFSCME Council 6 
HCFA 
Minn . Committee for the Handicapped 
McLeod County 
Goodhue County 
Morrison County 
Wright County 
Nobles County Family Service 
Todd County Social Services 
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STATE OF MINNESOTA 

DEPARTMENT OF PUBLIC WELFARE 

HOME AND COMMUNITY- BASED SERVICES 

WAIVER REQUEST 

EXHIBIT B 

PURSUANT TO SECTION l915(c ) OF THE SOCIAL SECURITY ACT 

January, 1984 
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INTRODUCTION 

Over the paat two decades, Minnesota has witnessed a major shift 

in the deai&n and acope of services to the mentally retarded from 

a primary reliance on large, state operated institutions in the. 

6O 1 s to the development of smaller group home settings in the com­

munity in the 7O's. This shift was facilitated by the availabil­

ity of significant federal financial participation under the Title 

XIX ICF/HR program. The purpose of this waiver request, which was 

authorized by Congress in Section 2176 of the Omnibus Budget 

Reconciliation Act and by the 1983 Minnesota Legislature in 

chapter 312, is to further Minnesota's efforts in developing less 

restrictive , more normalized services in home and community-based 

settings for their mentally retarded citizens. This waiver will 

allow Minnesota to reduce its reliance on traditional long-ter,n 

care facilities through the development of an array of individually­

based services. 

Currently, Minnesota has one of the highest number of out-of-home 

placements in ICF/HR facilities (state and private ) in the nation. 

The provision of waivered services requested in this application 

will promote community living and integration in the least 

restrictive environment consistent with individual client needs. 

Services will be developed to support people to remain in or 

return to their own homes. For those clients for whom this is not 

feasible, waivered services will be provided in out-of-home 

community-baaed settings. From a fiscal stand point, the effect 

of the waiver will be the reduction of spiral i ng long-term care 

-1-



- -expenditures and the simultaneous increase in cost-effective 
• 

alternatives . 

ADMINISTRATION OF THE WAIVER 

The Department of Public Welfare is the single state agency 

responsible for the Medical Assistance Program in Minnesota. On a 

state level, the Bureau of Income Haintenance and Bureau of Mental 

Health's Division of Mental Retardation within the Department will 

jointly adminiater this waiver program . On a local level, there 

are 87 countiea in Minnesota, each of whom ia responsible for 

determining income and service eligibility of clients • program 

development and monitoring, caae management, and contracting for 

services. The Department is responaible for rule and policy deve­

lopment, aasisting and monitoring county programs and distributing 

and reporting funds available under the waiver. 

WAIVERS REQUESTED : 

A waiver is requested for a thre~•year period beginning July l, 

1984 under aection l915(c) of the Social Security Act to provide 

home and community-based aervices to mentally retarded individuals 

who would otherwise require the level of care provided in an 

Intermediate Care Facility for the Mentally Retarded (ICF/HR) . 

A waiver of the statewideneaa requirements in section 1902(a)(l) 

of the Act ia requeated. Even though the State of Minnesota will 

make waivered aervicea offered under thia requeat available 

throughout the state, the nature of the population diatribution 

-2-

• -

• 

-



• -

• 

(rural vs. urbah) invariably results in differences in the variety 

and intensity of services across the state. We, th?refore, have 

not included a list of political subdivisions that would be 

targeted for the development of waivered services. Rather, we are 

requesting a waiver of statewideness to assure that the develop• · 

ment of home and community-based services occura in a syatematic 

manner based on sound planning and the capability to develop 

resources in any given locale. 

A waiver of the amount, duration, and scope requirements in sec• 

tion 1902(a) (l0 ) of the Act is requested. 

Finally , Minnesota requests the authority under section 

1902( a )( l0)( A)( ii)(VI) to provide Medicaid services, including 

home and community-based services requested in this waiver, to 

those mentally retarded children and adults, who would otherwise 

be ineligible• while living at home because of the SSI deeming 

rules. 

ELIGIBILITY: 

Cl ient Eligibility : 

Home and community-based aervices requested in this waiver will 

only be provided to aientally retarded, Medicaid eligible persons 

who: 

, are currently receiving the level of care provided in an ICF/Hl 

and for vhoe h011e and com• unity•baaed services are determined to 

be an appropriate alternative, or 

-3-
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• would othenriae requi re the level of care provided in an ICF/MR 

• 
in the absence of home and community-based services. 

County ca•• unas•r• will determine whether an individual i1 men­

tally retarded in accordance with the provi1ion1 of the Department 

of Public Welfare'• Rule 185. County financial worker• will 

determine whether an individual ia eligible for the Medical 

Asaiatance Program purauant to the existing standards and proce­

dures of the Department of Public Welfare. 

Post Eli&ibility Treatment of Income and Re1ource1: 

Minnesota will reduce its payment for home and community-based 

services provided to eligible individuals in accordance with the 

provisions of 42 CFR 435.726. 

WAIVERED SERVICES: 

The State of Minnesota requests that the home and community-baaed 

services described below be included under this waiver request . 

The provision of ·these servi~es in ~erms of amount, frequency, and 

duration will depend on each client's needs. 

None of the requeated aervices will be furnished to recipient• 

while they are inpatienta/reaidenta of a hoapital, SNF, ICF, or 

ICF/HR. 

Federal financial participation for service• will not be available 

in expenditure• for the coat of room and board except when pro­

vided aa part of reapite care in an out-of-ho•• aetting approYed 

for such purpose. 

--
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CASE MANAGEMENT: 

Case management ia the aen-lce responsible for locating, coor­

dinating, and monitoring social, habilitative, medical, and other 

services, both on a formal and informal baais, to meet the needs 

of eligible clients and their families . Specifically, case mana­

gers will be responsible for client assessment and acreening, 

developing individual service plans , arranging services, coor­

dinating services, monitoring and eva l uating clieAt progreas / 

outcome, and assuring that clients' rights are protected. Case 

management will be the respons ibility of the county level of 

government. 

RESPITE CARE: 

Respite care services are short-term care provided to an individ­

ual due to the absence or need for relief of those persons nor­

mally providing the care. The purpose of this service is to 

maintain• the individual in the community ar.a avoi·d institutionali­

zation. This sen-ice may be provided in the individual's home or 

in an out-of-home setting approved by the county for such pur­

poses. The provision of respite care in terms of amount and loca­

tion will be based on the individual ' s needs and include day and 

overnight sen-ices. Respite care services provided under this 

waiver will include both care and room and board payments, as 

appropriate. 

HOMEMAKER: 
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Homemaker servifes are general household activities provided by a 

trained homemaker when the individual regularly responsible for 

these activitiea is temporarily absent or unable to manage the 

home and care for him/herself or others in the home. Homemaker 

services will be directed toward enabling an individual to remain 

in his or her home and thus avoid institutionalization. Services 

include meal preparation , cleaning, simple household repairs, 

laundry, shopping for food, clothing, and supplies, and other 

routine household care. In addition to these services, homemakers 

will provide ongoing monitoring of the individual's well-being, 

including home safety . 

HABILITATION: 

Habilitation services are directed towards increasing and main­

taining the physical, intellectual, emotional, and social func­

tioning of mentally retarded individuals through the delivery of 

health and social service• in order to avoid institutionalization. 

Services will be designed to provide assistance, training, super­

vision, and 1110nitoring, as needed, in the following areas which 

include but are not limited to : self-care, sensory/ motor deve­

lopment, interpersonal skills, communication, reduction/ 

elimination of maladaptive behavior, community living and mobil­

ity, health care, leisure and recreation, money management and 

household chorea. 

Habilitation services will be provided either directly by or under 

the supervision of a qualified mental retardation professional as 
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defined in 42 CFR 442.401. In addition to services provided by 

direct care ataff, aupportive services in the areas of behavior 

management, medical, and therapeutic services will by provided by 

professionals within the scope of their practice . 

Reapite care and homemaker services may also be provided for 

clients needing habilitation services. Following is a description 

of the types of habilitation services to be offered . 

I. Residential Habilitation Services: 

These services are provided to individual• who cannot be 

maintained at home or who need outside support in the home. 

A • 

B, 

In-Home Family Support Services: 

These are habilitation services provided to mentally 

retarded children and adolescents and their families; 

including biological and adoptive , in the family's home 

to enable the child to remain in or return to the home. 

In-home family support services include training of the 

child and training of the family to increase their capa­

bilities to care for and maintain the child in their 

home. Services will be provided by individuals or agen­

cies approved by the State for such purposes. 

Supported Living Arrangements for Children: 

This program involves the provision of habilitation ser­

vices to mentally retarded children and adolescent• who 

_,_ 



c. 

D. 

- -have aevere developmental problem,, med! cal conditions, 
• 

behavior or emotional problems, and/or physical deficits 

which result in a (amily'a inability to maintain them in 

their home. Services will be provided outside of the 

biological or adoptive homes in family sty le settin&• 

for up to three clients. 

Supported Living Arrangements for Adults: 

This program offers habilitation services to mentally 

retarded adults who require up to and including 24-hour 

supervision, assistance, or training due to their lack 

of adequate aelf-care skills, medical conditions, beha­

vior or emotional problems, and/ or physical deficits. 

Services will be provided in a client's place of resi­

dence, specialized adult foster homes, and group homes 

for up to six clients. 

Semi-Independent Living Services: 

Th provides habilitation services 

who an average, 

living and 

hours a week 

The services 

or maintaining a 

manacement to enable them to live as independently aa 

possible in the community. This procra• will only be 

offered as a vaivered service to clients who are placed 

-8-
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• from an ICF/HR or to those who move from a more super• 

vised waivered setting. These services will be provided 

in a client's place ·of residence, specialized adult 

foater home or group home for up to six clients. 

II. Day Habilitation: 

This service will only be offered as a waivered aervice to 

those individuals who receive at least one residential habi• 

litation service offered under this waiver request. Day 

habilitation services are directed at the development and 

maintenance of life skills and community integration. The 

services include supervision, training, and assistance in the 

areas of self-care, communication, socialization, use of 

leisure and recreation time, and behavior management. In 

addition, these services m.ty include , depending upon client 

needs and functioning, training in _community survival ·skills, 

money management, and therapeutic activities designed to 

increase an individual's adaptive living skills. Day 

·habilitation services will be provided away from an indivi­

dual's place of residence. The hours of service per day will 

be based upon client's individual needs and functioning. All 

day habilitation services will be coordinated with the 

client'• residential habilitation services by the case 

manager. 

Non-medical tranaportation services will also be provided by 

day habilitation providers to enable individuals to par-

-9-



ticipate i~ theae services. Thia is particularly critical in 

Minnesota where people are dispersed geographically and may 

need to travel ai&nificant distances between their residen­

tial and day pro1ram sites . 

Reimbursement for day habilitation services will not include 

vocational rehabilitation services as defined in the 

Vocational Rehabilitation Act. 

In addition to the services described above, Minnesota will offer 

one other home and community-based servi ce : 

MINOR PHYSICAL ADAPTATIONS TO THE HOME: 

Minor physical adaptations to the home will be used to enable aome 

mentally retarded individuals with mobili t y problems , sensory 

deficits, and /or behavior prob lems to be maintained in their home. 

Under this waiyer request, home inc l udes a client's place of resi­

dence whether it be in their own home, their family's, or an out­

of-home residential setting which provides habilitation services . 

These adaptat ions will enable clients with mobility and sensory 

defici t s to access and uti lize their home from the outside and 

inside throu&h the addition of auch things as wheelchair ramps and 

handrails. For clients with behavior problems such aa property 

destruction and a11reaaion, adaptations will afford the client and 

others increased protection through such additions as shatter­

proof windows. An average of $3,000 (with annual inflationary 

increases ) per eli&ible individual will be reimbursed for thia 

category of service . Thia is clearly a cost-effective alternative 

when coepared to the average ICF/HR cost. 

-10-
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INDIVIDUAL PLAN OF CARE: 

An individual written plan at· care will be developed by qualified 

individuals for each recipient covered under this waiver. This 

plan of care will describe the services to be furnished, their 

frequency, and the type of provider who will furnish them. The 

plan of care will be subject to the approval of the State 

Medicaid agency. Following is a description of the plan of care 

and qualifications of the individual responsible for developing 

it. 

The development and implementation of a client's Individual Plan 

of Care is a two level system in Minnesota consisting of the 

Individual Service Plan and Individual Program Plan. The 

Individual Service Plan is a comprehensive document developed by 

the county which describes the residential, day, and support ser­

vices necessary to meet a client's individual needs . The 

lndividua~ Program Plan is a detailed plan developed by the ser­

vice provider setting forth both short-term and long-term goals 

with detailed methods for achieving movement toward the Individual 

Service Plan. 

Contents of the Individual Service Plan: 

Determination of intellectual functioning and progra111111ing 

implications by a psychologist licensed in the State of 

Minnesota 

Adaptive behavior assessment and programming implication 

Prenatal, birth , and early development history 



-
Family His,ory and asaessment 

Medical/ health assessment 

School report,, aa appro.priate 

Psychiatric evaluation, if indicated by other reports 

Vocational evaluation reports, aa appropriate 

Observations and interviews about the family and the environ-

ment 

Behavioral aases,ment 

Identification of client's needs and strengths 

Identification of services needed in intensity, frequency, 

and duration and priorities for service delivery. 

Contents of the Individual Program Plan: 

Description of services to be delivered including intensity, 

frequency, duration, location, and person( s ) responsible 

for the service 

Specific and time-limited objectives for the client in each 

service area 

Time frames for review and evaluation 

Identification of needed medical and support services and/or 

equipment 

Qualifications of Persons Responsible for Developing the 

Individual Plan of Care: 

The Individual Service Plana for clients receivin& waivered aer­

vicea will be developed by a case mana,er employed by th• County 

Board's Local Social Service Agency. The Local Social Service 

-12-
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Agency is the local agency designated and authorized by the County 

Board to be responsible for the delivery of social services. Case 

manager, must have at least a bachelor's degree and experience in 

a field related to the treatment and care of persons who are men­

tally retarded. The Individual Service Plans are developed with 

the cooperation and involvement of the client, parents, relative 

or guardian. The case manager coordinates the acquisition of the 

necessary material/ input for completion of the plan. 

Individual Program Plans, on the other hand, include all of the 

above people along with relevant service provider ataff . At this 

level, a qualified professional employed by the provider coor­

dinates the necessary material/input • 

ASSURANCES: 

The Hinnesot~ Medicaid agency provides the following assurances to 

HCFA: 

Safeguards 

Necessary safeguards will be taken to protect the health and 

welfare of the recipients of the services. Those safeguards 

include adequate standards for provider participation. All State 

licensure or certification requirements for services or for indi­

viduals furnishing services provided under the waiver will be met . 

A description of the safeguards is as follows : 

Standards governing the provision of home and community-baaed ser­

vices requested under this waiver can be found in Appendix A. 

-13-
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Counties will b\ responsible for contracting for all waivered aer­

vices. Using state standards, all waivered services will be 

licenaed or otherwiae approv~d on an annual basis by county or 

state peraonnel, In addition, ongoing monitoring of services will 

be done by county staff. 

Financial Accountability 

The State assures HCFA that it will maintain and require providers 

of waivered services to maintain financial accountability for 

funds expended for these services. Providers of vaivered service• 

will be required to submit the same information elements required 

for all other Medicaid providers for reimbursement. Furthermore, 

these providers of waivered services will be required to inaintain 

records for a five-year period and will adhere to the current sur­

veillance and utilization regulations adhered to by all other 

Medicaid providers of services . 

Federal and s~te expenfitures will be processed and monitored 

through the Minnesota Welfare Informat1on System~ an approvtd 

MMIS. Waivered services will be identified by separate and 

distinct procedure codes and all information on services provided 

will be client-specific to provide adequate documentation and an 

audit trail. 

The State assures HCFA that it will make available to HHS, the 

Comptroller General, or their designeea', appropriate financial 

records documenting the coat of services provided under the 

waiver. 

-14-
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Individual Assessments 

The aute •&ency will provide for an evaluation of the need for 

home and community-based care for recipients who are entitled to 

the level of care provided in an ICF/HR, as defined by 42 CFR 

440.150, and for whom there is a reasonable indication that they 

mi&ht need auch services in the near future . Minnesota Statutes, 

aection 2568.092, aubdivision 7, directs each county acency to 

eatablish a screening team to carry out this responsibility. 

The screenin& team will consist of the county caae manager , the 

client, the client's parents or guardian, and a qualified mental 

retardation professional ( as defined in 42 CFR 442.401 ) assigned 

by the Department of Public Welfare. The caae manacer will con­

sult with the client's physician or other persons, as necessary, 

to make this evaluation. Other persons may be invited to the 

screening team meeting; however, -no member of the team may have 

any direct or indirect provider interest in the client's case. The 

screening team wil l review diagnostic data; health, social, and 

developmental assessment data using the instrument in Appendix B 

and information contained in the client's Individual Service Plan 

as the basia for their evaluation. The flow chart on the next 

page outlines this process. Re-evaluation will be coordinated by 

the case manager on an annual basis, The acreening team will re­

evaluate a client when the client's level of care and associated 

service needa change. 

Written documentation of all evaluations and re-evaluations will 

be maintained by the county case manager for four years. 
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Informing Beneficiaries of Choice 

If a reciphn t h determined .t_o be likely to require the level of 

care provided in an lCF/HR, the recipient or his or her represen­

tative will be informed of the feasible alternatives, if any, 

available under the waiver, and permitted to choose among them. 

The agency will provide for a fair hearing as 1pecified under 42 

CFR Part 431, subpart E, for any recipient who is denied the ser­

vice of his or her choice available under the waiver or under the 

plan. 

Average Per Capita Expenditures 

The average per capita expenditures under the waiver will not 

exceed the average per capita expenditures for the level of care 

provided in an lCF/ HR that would have been made had the waiver not 

been granted as demonstrated below. The work1heets for waivered 

services and lCF/HRs can· be found in Appendix C. 

Explanation of Terms for Cost-Effectiveness Equation: 

(Ax B) + (C x D) < (F x G) + (H x l ) 
F+H F+H 

"A": Figures uaed represent the estimated total annual unduplicated 
number of lCF/HR recipients less the number of recipients of 
waivered services. See "F" for additional explanation. 

"B" : These figures are the estimated average annual cost per 
client in "A". See "G" for additional explanation. These 
costs will be closely monitored as clients are placed into 
waivered services. Amendments to this waiver will be 1ub­
mitted if these coats aignificantly change. 

"C" : These figures were based upon three factor,: 
(l) Projected diversions which were derived from the number 

of new lCF/MR beds which were formally requested and 
1ub1equently denied through the Department ' s need deter-

-16-



- -
minat\On process which is a prerequisite to acer­
tificate of need. Denial of these new beds was 
predicated on the implementation of the waiver. (See 
Appendix C for additional detail.) 

(2) Reduction of the St«te Hospital population and sub­
sequent decertification of beds . Minnesota proj ects 
that the provision of waivered services will accelerate 
our past experience with returning people to the com­
cnuni ty. 

( 3 ) Reduction of the nucnber of comcnunity ICF/ HR clients and 
subsequently beds through the placement of clients into 
leaser restrictive waivered services and conversion of 
small I CF/ HRs to waivered services programs. 

The distribution of clients ( see Appendix C) was based on 
professional projections using such indicators as respite 
admissions, past placements, and informal and formal needs 
assessments. 

"D": Estimated average Medicaid payment for "C". While Minnesota 
does not have much experience in providing alternatives to 
ICF/HR level of care on a statewide basis, we projected these 
costs based upon similar cnodels which have been operating in 
various local communities . 

"F": These figures represent the estimated total annual undupll­
cated number of ICF/ HR recipients. The figures were calcu­
lated by multiplying the proj ected average cnonthly client 
case load for each fiscal year by 1.166. The factor of l.166 
is the factor resulting from dividing the actual unduplicated 
count of 7,401 in FFY 82 ( HCFA 2082) by the actual average 
monthly client case load of 6t347 for the same period. 

" G": These "figures represent the projected average annual_ pay,nent 
per each I CF/HR recipient. These cost projections were ~sed 
upon compliance with federal court orders governing the 
deinstitutionalization of state hospitals, historical case 
load and costs increases for ICF/HR recipients, and providing 
day time training and habilitation for ICF/HR recipients. 

"H": There are no recipients who will be receiving noninstitu­
tional long-term care services as an alternative to institu­
tional care under the state plan. 

"I": There are no costs in this area. 

Cost-Effectiveness Equation 

(Ax B) + (C x D) 
F + H 

FY '85 

< (F X G) + (H XI ) 
F + H 

• -
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• (7,919 X $27,523) + (465 X $16,792) < (8 ,384 X $27,523) + (0) 

8,384 - 8,384 

$217,954,637 ~ $7,808,280 < $230,752,832 -8,384 8,384 

$225,762,917 < $230,752,832 -8,384 8,384 

$26,928 < $27,523 -
FY I 86 

(7,583 X $29,505) + (l , 010 x $18,708 ) 
8,593 

$223,736,415 + $18,895,080 
8,593 

$242,631 ,495 
8,593 

$28,235 

FY ' 87 

(7 , l 38 X $31 ,509) + ( 1,665 X $20,458) 
8,803 

$224 ,911,242 + $34, 062,570 
8,803 

$258 ,9 73 ,812 
8,803 

$29,419 

Summarr of Cost Effectiveness Egua tion: 

A • Esti~ated number of ICF/ HR 

recipients 

B • Estimated average annual 

Medicaid payment fo r A 

FY '85 

7,919 

$27,523 

-18-

< (8 ,593 X $29,505) - 8,593 

< $253,536,465 - 8,593 

< $253,536,465 - 8,593 

< $29,505 -

< (8 ,803 X $31 , 509) - 8 ,803 

< $277,373,727 - 8,803 

< $277 ,373,727 - 8 , 803 

< - $31,509 

FY '86 FY '87 

7 , 58 3 7,138 

$29,505 $31,509 

+ (0) 

+ (0) 



-
C • Estimated home and 

' 
465 l,010 l,665 

community-baaed care reci-

p ien ta with the waiver 

D • Eatimated aver•&• annual $16,792 $18,708 $20 ,458 

Medicaid payment for C 

F • Eatimated number of ICF/HR 8,384 8,593 8,803 

recipient• without the 

waiver 

G • Estimated average annual $27 ,523 $29,505 $31,509 

Medicaid payment for F 

H • Estimated number of 0 0 0 

noninstitutional service 

recipients without waiver 

I • Estimated average annual $ 0 $ 0 $ 0 

Medicaid pa)'111ent for H 

The numbers of recipients provided above are eatimated total 

annual unduplicated totals. The dollar• reflect the estimated 

aver•&• annual cost per recipient. 

Medical Care 

The quality of medical care neceasary for the individual will be 

maintained under the arrangements contemplated. 

Annual Report on Impact 

-19-
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The agency will provide HCFA annually with information on the 

impact of the waiver on the type, amount, and coat of services 

provided under the State plan and on the health and welfare of 

recipients. The information will be consistent with the data 

collection plan designed by HCFA. 

CT-B 
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APPENDIX A 

Safeguards 
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- -CLIENT SCREENING AND TRACKING 
SCREENING RECORD 

• 

' I .J I I I I I Y Y U U D 6 COUNTY lrks"E 
SC"SSNF.D •• I I u\ii I kWY ,-. HW 

JATII OP' SC"EENIN. ACTION 

RE~ORTa TO (Or SERVICES RECEIVING) AND DECISIONS AND RECOMMENDATIONS or TEAM 

WHAT •• THE LEVEL or SU~ERVISION NEEDED •v THIS ~ERSON? 

l"'\JL.LY IICl:~NCEHT • NSSDS ONLY ..... IODIC MONITOalNO TO ASSU~C THAT ... O• LlnlS WILL • II MIIT 
II" THEY A"ISP:, • UT OTHC"• ISW THC '"C"SON MANAGES HIS / HS" OWN Al"l"Al"S ADEQUATELY 

SD1l • lf'Cll,..._HT • NEEDS SONS SU'"E"VISO"Y STAl"I" CONTACT AVC"AGING LESS THAN EIGHT HOUltS 
,.E ...... K • \IT DOES NOT "CQU l aE LIVE • IN STAl"l"ING 

JCIOEftATE Sl.PDIVISl0N. NEEDS STAl"I" IN DAILY su .. ll"VISOltY CONTACT AT .. F.AK HOURS AND ON 
_...CKENDS • uT DOCS NOT ltP:QUl"C LIVE.IN STAl"l"INQ 

SUIISTANTIAL S~ISl0N • NEEDS LIVE•IN STAl"I" ON SITS AT ALL TIMES • UT STAl"I" NCCD NOT 
~C AWAKE AT NIGHT 

IHTDIIIVI: -~ISl0N • NEEDS STAl"I" ON SITS 111'0" su .. ••vlSION AND STAl"I" AWAKE AT ALL TIMES 

ASSESSJ.CNT or Sflll:C Ir IC satV I cu NEEDCD 
IN RESICEffflAL AHD/ O#t 0AY ~t 

• .,. P Ci,T SDVI as • OCO< 'nCISE CL I ENT IS 

C:I..NU:NTLY MCEIVING, AHO 'TM»E NEEDED 

AREA or P'U'CT I ON 

SFLI" CAltE • 

•

.. u,SONAL HYOISNP: 

.. llltSONAL MO• ILITY 

COMMUNITY TltANS"O"TATION 

-

SOC I ALIZATION AND SOC l"UNCTION 

CO-UNI CATION 

LltlSUltC AND lta'CltCAT I ON 

MONEY MANAGEMENT AND • UONTINQ 

COMMUNITY ~IVINO 

HOUSlrHOLD ,MANAGEMENT 

HEALTH AND MEDICAL MANAGEMENT 

INl"ANT LEVCL STIMULATION 

VOCATIONAL AND .. ltEVOCATIONAL 

IN A'"'""0'"" I ATC • oJCKS A90VS •NTKtt COOCS Of" 
THE MIGMll:ST LKVlrL NCSDED • Y T'NS CLIENT 

CAltC LltVltL 

.. ,.HYSICAL ASSIST 

s su .. r.av. CONT"OL 

M MONITO"INQ 

I I NDC .. IINDENT Olt 
A,.,..O,.ltlAT TO AOC 

TIIAfNtNG LCVSL 

M MANUAL GUIDANCE 

D DCMONST.ATION 

V VCR• AL 

0 DOSS NOT NltCD T•G 
tN THIS A•1tA 

REOCIMCPCICD RESIDCHTIAL ~ SETTlfG 
CHltCK ONlt 

-7 NATU"AL o• A~TIVC l"AMILY 

z LONG Tltllll l"OSTC• '"LACCMaNT 

, WITH IISLATIYltS NOT , .... DIATlt l"AMI LY 

• 0- MOMS °" A .. T l"ULLY IND~ENDENT 

s 0- -- o• A .. T • UIOY LltS• T-N a• MOUit• 

• OUT OI" NOMC su .. v LESS THAN z• "°""· 
1 

OUT 01" NOMC •u"r."vlSED u HOU"S 

• SKIL&.ltO NUIISINO l"ACtLITY 

MENTAL HEALTH SE"VICES 

TltA IN I NO l"O• l"AM I LY MS,MIIE"S 

S"IIC I AL .T"ANS"O"TAT-1 ON 

S"IICIAL ltEC"IIATION 

MCCMCNDED DAY~ SETTll'«:i 
CMSCK ONE 

'""lt• CMOOL ""°°"AM HOMlt •Asr.o 

,.IISSCHOOL "ttOO"AM CltNTE" •ASltO 

ltLS .. NTAaY SCHOOL .. ltOOIIAM 

• ECONDAltY SCHOOL .. ttOOIIAM 

.. O• TSCMOOL T"AN• fTION ""OQaAM 

DAV HA• ILITATIVC ""00"AM 

LONG TC"M •o"K ACTIVITY 

LONG TE- SHELTE"ED CM"LOYMlr~T IN SWS 

""°TECTCD ltOaK STATION IN INOUSTltY 

C~ETITIVS ·-~OY l"U&.L Olt ,.AaT TIME 

"ETl,.._,.T ""°G"AM 
OTHClt 



-IINT SCREENING ANO TRACKI­
MOVIMENT AND STATUS ~ICO~0 

• THIS STATUS 
RS~ORT IS [iJ I NITIAL 

W suwsa:o 
I I I 
IT.1¥01 
Mft !lrl.OW 

.. I : I t N kP.Y NuM•EM 

I I I / I I I/ .. I __.......,_. 
Y Y M U b b 

OATE ca.lCNT WAS 
ftC~KRftKO TO COUNTY 

010 THC COUNTY 
OETEftMINP: THAT 
THIS ~CftSON I • 
MENTALLY 
ftE'TAftDlrOT 

PIERSCl'e .... SENT AT Ne 19MTIClftATINC IN SCFIEICNIIG TEAM 
CHECK AL&. A~~LICA• LE 

I I I I '¥ • • u ...,,c,.......,c,...... 
OATS • CRSCNINO TEAM MrET I NG 

n CLIKNT 

--, ~ARENT Oft GUARDIAN 
:__J B 
l : AUTH ADVOCATE 

OTHr.ft 

,--, 
OTHER 

COUNTY CASE MANAOCfl 

flEGIONAL • CftYICC • ~ECIALIST 

IS THIS ~EftSON 
ELIGl • LE !lrOft 
MP:DICAID ? 

DOCS T.-1s TSAN 
DETCMIIINIE THIS 
~lrftSON TO 9IE 
AT ftlSIC 0~ 
IC:!lr / Mft 
~LACSMSNTT 

CLIENT ' S MSIDENTIAL ftl.ACDCNT AT 'TMIC TlfC 
01' SCMENING TEAM fCl:TINC 
CHEC:IC OHE 

CLIENT ' S DAY ~ 19LACEJCNT AT n-tE Tlr.E 
0/F SCMl:NING ffAM tCl:TING 

...---

' ,---

~ 
~ 
~ 
~ 
' t""""-'"1 

WITH NATUftAL Oft ADO~TIYa: ~ANILY 

IN LONG TCftM ~OSTEft CARE 

WITH ftELATIYES NOT 1-CDIATE !lrAMILY 

IN OWN HQIIC Oft A~T ~ULLY INO.:~CNOCNT 

IN OW'N HOMK / A~T S~V LES• THAN l• HOURS 

OUT 0~ HOMC S~Y LESS THAN z• HOURS 

OUT 0~ HQIIE SU~CftVl • CO z, NOURS 

SICILLCD NUflSING ~ACILITY 

CHKCIC ONE 

I 
IN ~flESCHOOL ~ROORAM HOMS • A • CD 
I l'f ~flE• CHOOL ~lltOORAM CENTEfl • ASED 

'" CLCMCNTAftY SCHOOL ~lltOOflAM 

IN SCCONOAftY SCHOOL ~lltOOftAM 

ll'f ~O• TSCHOOL TflANSITIONAL ~flOGflAM 
t-1--, IN AOULT DAY HA• ILITATIOH ~lltOOflAM 
f-!-, IN LONG TC- WOftK ACTIVITY • 7 

~ IN LONG TC- • HCLTKRED _..LOYMENT IS s•s 
~ 
µ..., 
._!,_ 

STATE HOS~ITAL 

~ 
IN ~flOTEC:TED WOftlC STATION IN INDUSTflY 
IN C~ETITIVE a.LOY !lrULL Oft ~AflT TIME 
IN . ftETlftCMENT ~flOOflAM 

z IN OTHCR 

IDENTlf"ICATION 0/F 19ROVIDERS 01" AJl'VICZS , C\.111111:NT AHD ftLNNl:0 

c:t.l9ltE NT · · · · • • • • • · • • • • • · • · 19~ 0 • • · • • · · • • · • · • • • • • • • • • • • • • • 

--

• 
CNTCfl THE ~ft0V 10Efl NUM• ERS irOR SRflVICES SNTEfl THE ~flOVIDCfl NUllll•cflS ~OR • lrflYICES 
• F.ING ~fl0V 10C0 AT THE TIME CW THI • TO 1H: ~fl0V10ED IN NINETY DAYS I~ Ol~~EflENT ~flOM 
MOVEMENT AND STATUS fllr~OftT ~flOM CUflflCNT ~flOVIOEfl 

USE 0000000 I~ THAT T._C I • TO • E TSWINATED 
USE ••••••• I~ THC SAME ~ftOYIOEfl IS TO COfl'TINUE 

MSICIEJ'fTIAL ......... . ......... . 

• . . . . . . . . . . . . . . o,,y ............. . .... . .... . 

. . . . . . . . . . . . . . . SILS ....... ..... , . , · ... ·,,. 
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-CLIENT SCREEN I NG AN0 TAAC.C 
MOVEMENT AN0 STATUS AECOA0 

TMla 8TATua 
•c~o•T 1a 

OATC 0, THI •• TATUa •C~O•T 

[jJ INIT I AL. 

[iJ aueaco 
I ! I ITITUI ... ,,~. ._ I I .... , 

1 I J /t I 1 /..,1._...._,__. 
v • • U b B 

DATC CL. I CNT • AS 
••~•••CD TO COUNTY 

! I • ./ I I I / I I I ¥ Y U • 6 8 
DATC CDUNTY DCTCltlllNCD 
WMlrTHR• 

DID THC COUNTY 
DCTC.IIINI': THAT 
THIS ~c•SOH 1a 
IIICNTALLV 
•c'TA•oco, 

~ ' Nu Hi 

~C•SON la .. NTAL.L.Y .. TAltDCD 
I I I / I I I I ! i I 

T T • • b b 
~lltSQIII .... SENT AT »ID ,.M'TIC:I .. ATINC IN Saa:ENlfG TEAM 
CHCCK ~ A~~LICAaLC 

DATC •c•CCNINO TEAM MCET I HG 

B 
CL. I CNT 

~A•CNT O• QUA.DIAN B COUNTY cA•c MANAOC• 

•co 10HAL. ·••vice -~CC I ALl•T 

1a TMla ~-••OH 
CL.IG l aLC ,,OR 
111':DICAIDl 

D AUTH ADYOCATC 

-...___ OTHP.• 

j-i 
OTMC• ..._.. 

CLIENT ' S MSICCNTIAL .-UCZMEHT AT 1'C TIME 
OF SCN:ENING TEAM MIEETIPC 
CHCCfC OHC 

• ITH NATU•AL o• ADO~TIYS ,,AMILV 

IN LONG TC•M ,,O.TC• cA•c 

WITH •CLAT I YCS NOT I ... CDIATC ,,AIIIL.Y 

IN 0- "4:NC o• A~T "UL.LY INDC~CNOCNT 

IN 0- Ha.C / A~T •u~v L.C•• THAN a, Hou•• 
OUT 0~ HONC •u~v LCSS THAN z, HOURS 

OUT 0~ HOME SU~SRYISCO ZC NOURS 

SKILL.SO NURS I NG ,,ACIL.ITY 

STATE HOS~ITAL 

DOCS T.,. I S TCAII 
DCTC-INlt THIS 
~CRSON TO 9C 
AT •1aK 0,, 
IC,, / IIR 
~LACCMCNT' 

CLIENT ' S CAY ~ ,.1.ACEMIENT AT 'nC Tl~E 

0, SCMENING TEAM .. ETIPC 
CHCCK OHC 

I N ~-••cHOOL ~.OG.AII MOMS aASCO 

IN ~RCSCHOOL ~ttOG•AM CCNTC• • ASCO 

IN CLIDISNTA•V SCHOOL ~9'00-AII 
IN StrCOHDA•Y SCHOOL ~ltOG-AII 

IN ~OSTSCNOOL T•AN81TIONAL ~•oo•AM 
IN ADULT DAY NAalL.ITATIOH ~•oo•-

7 
IN LONG TCMII • o•K ACT I VITY 

• IN LONG TC'""' SMRL.TC•co ftf~LOVMCNT IS ••• 

~ 
IN ~.OTCCTCD • o•K STATION IN INDUST•Y 

IN CO..CTITIVC C .... L.OY ,,ULL. o• ~A•T TIMC 

I 
IN •CTl•C'Mc,,tT ~•OO•AII 

z IN OTNC• 

ICCHTI ,.ICATION , O, "'°"ICl:JIIS 0, KIIVIC:SS , CUUS.lff Ne l'LANC0 
0.19a: HT • • • • • • • • • ! . . • • . . • . 
SNTC• THE ~•ov10c• NUii•••· ,,o. •«•vice• • F. ING ~•ov 10s0 AT THC TIMC 0# THIS 
MOVEMENT AND STATUS •c~O•T 

"'-ANC0 . .... ... •• • •• .••.•• . .•.. .• 
CNTC• n4C ~•ov1Dc• NUM• c•• "D• •••vices 
TO • c ~.OYIOCD IN NINCTY DAYS I,, Dl,,,,C.CNT ,,.OM 
,,.OM cu•--NT ~.OYIDC• 
USC OCCCCCO I,, THAT T~C 18 TO • C TC-INATCD 
USC ••••••• I,, THC ..... ~-OYIDC• •• TO CONTINUC 

Rl:Slm:NTIAL ..•................. 

•.............. ~y ···•···•···••···· · •·· · •· 
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- WAIVEREO SERVICES WORKSHEET -

"C" NUMBER OF HOME AND COMMUNITY BASED CARE RECIPIENTS UNDER WAIVER 

The number of recipients for case management is unduplicated and equals 100% o i 
the cl ients projected to be served under t he waiver. The nuabers of recip ie nts 
fo r residential habilitation servi<es are also unduplicated and total t he number 
receiving case management. The remaining services are duplicated; fo r example, 
a person receiving in-home family services may a lso receive respite and home ­
maker serv ices. 

The numbe r of clients pro j ected t o receive wa ivered services ( "C" ) was de rived 
as follows: 

FY 85 FY 86 FY 87 -
Diversions 280 280 280 
State Hospital Bed Reductions 135 l 75 225 
Community ICF/MR Bed Conversion 50 90 150 

465 545 655 
** * +465 + 1, 010 

I ,0 10 I , 665 

* from FY 85 

** from FY 85 & 86 

"D" ESTU'.ATED AVERAGE ANt-:t:.\L MEDICAI!) P.\Y!~:•:T FC?. "C" 

These costs are based on a combination of statew ide experience and individual 

.. 

--

provider experience for similar programs . Since Y.innesota has limited exper i - • 
ence in providing al t ernat i ve serv ices , close attent ion will be g iven to the 
costs during implementation and amend~nts to this waiver will be made if 
necessary . 

FISCAL YEAR 1985 

Case t-:anagement 
Residentia l Hab ilitation 

In-Home Family Support 
Supported Living Arrangement s / 

Children 
Supported Living Arrangements/ 

Adults 
Semi- I nde pendent Living Serv ice s 

Day Hab ilitation 
Respite 
Homemaker 
Minor Physical Adaptat ion 

~umber of Recipients 

465 X 

140 X 

93 X 

163 X 

69 X 

186 X 

221 X 

I 94 X 

47 X 

s 

Ave rage 
Annual Cost 

938 

7 , I 90 

13 , 333 

15,540 
4 , 725 

6,229 
I , 500 
3,276 
3 ,000 

Totals 

:a s !.)6 , li0 

• 1,006,600 

:a 1, 239 , 96;. 

• 2 , 533,020 
• 326,025 

• 1,158,594 
• 331 ,500 
• ,., 15,544 

- ll. J , 000 
$ 7 , 808 ,422 

+ 465 

16 , 7. 
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- -INTERMEDIATE CARE FACILITY / MENTAL RETARDATION WORKSHEET 

"F" NUMBER OF ANN\IAL UNDUPLICATED ICF/HR RECIPIENTS WITHOUT THE WAIVER: 

Projected avg. ICF/MR Caseload x I. 166 • Projected Unduplicated ICF /I~ 
Recipient Count 

State Hospital + Community ICF/ MR 

FY 85 
FY 86 
FY 87 

2,060 
1,960 
1,860 

+ 
+ 
+ 

5,130 
5,410 
5,690 

X J.)66 • 
X I. 166 • 
X J,166 • 

8,384 
8,593 
8,803 

State Hospital - average caseload 

The projections for FY '85, '86, and '87 were based on a decreasing average 
caseload of 100 clients each year. This is consistent with actual net de­
creases over the past few years and coaq>liance with the Welsch vs. Levine 
Consent Decree. 

Communitv ICF/ MR - average caseload 

The caseload projections were based upon mainta ining the FY '84 average 
ronthly caseload of 4,850 and adding 280 clients each year thereafter. The 
280 beds is based on the number of addit ional beds requested and denied by 
the Department since March 1983. Based on the chart below, the Department 
feels that this number {280) is a lso consistent with t he number of new com­
munity ICF /MR beds opened since July 1978 . 

Year 

7 /78 
7 /79 
7/80 
7/81 
7/82 

- 6/79 
- 6/ 80 
- 6 / 81 
- 6/82 

6 /83 

II Beds Opened 

209 
302 
414 
24 7 
262 

"G" ESTIMATED AVERAGE ANNUAL MEDICAID PAYMENT OF "P" 

I. In State Hospital 

a. Base for FY '84 
State hospital Medical Assistance expenditures in FY '84 were 
calculated based upon the average monthly billings {number of 
recipients) and Medical Assistance expe nditures from July 1983 
through October 1983. 

FY '84 Base 

Average Monthly 
Bil lings 

2,160 

b. Projections for FY '85, '86, '87 

Monthly Cost 
per Client 

$3 ,611.96 

The projections fo r FY '85 through FY '87 were based upon 
increasing the average ax:,nthly cost per recipient by 12% 
per year. This projection is consistent with historical 
cost increases. 

To tal Costs 

• $93,622,000 



-
FISCAL YEAR 1986 

• 
Number of R~cipients 

Case Management 
Residential Habiliation 

In-Home Family Support 
Supported Living Arrangements / 

Children 
Supported Living Arrangements/ 

Adults 
Semi-Independent Living Services 

Day Habilitation 
Respite 
Homemaker 
Minor Phys ical Adaptations 

FISCAL YEAR 1987 

Case Management 
Residential Habilitation 

In-Ho~ Family Support 
Supported Living ArrangeRnts / 

Children 
Supported Living Arrangeaents / 

Adults 
Semi-Independe nt Living Services 

Day Habilitation 
Respite 
H.o~maker 
Minor Physical Adaptations 

I , 0 10 X 

249 X 

202 X 

436 X 

123 X 

477 X 

450 X 

362 X 

55 X 

1,665 X 

34 7 X 

300 X 

829 X 

189 X 

891. X 

689 X 

·516 X 

66 X 

$ 

Average 
Annual Cost 

984 

7,550 

14 ,09~ 

16,426 
4,961 
6,866 
1,575 
3,440 
3,150 

1,034 

7,927 

14 ,882 

17 ,)4 6 
5,209 
7 ,39-9 
1,654 
1,612 
3,308 

-
-
-
----• -

-
-
• 

• --
• -• 

Totals • 

$ 993,84-

1,879,950 

2,846,786 

7,161,736 
610,203 

3,275,082 
708,750 

1,245,280 
173 , 250 

• 18,89, :e16 
18,708 

1,721,610 

2,750,669 

4,464 ,60. 

14 ,3 79,834 
984,501 

6,539,049 
1,139,606 
I , 863, 792 

218,32 8 
34,061 , 989 

• 1,665 
20 ,45 6 

• 
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II. 

-
• 

x Monthly Billings x Monthly Cost 
Client 

FY '85 

FY '86 

FY '87 

Community_ ICF /HR 

a. Projections for FY '85, '86, ' 87 

2,060 

1,960 

1,860 

$4,045 .4·0 

4 ,530 .84 

5,074 .54 

Average monthly rec1p1ent costs were based upon inflating the 
previous year projection by 5% for the existing caseload, and 
inflating the previous year projection by 12% for the new 
caseload (+280) which is consistent with previous increases. 

Ave rage Monthly Average Mon t hly 
Billings x Cost E!r Client 

FY t 84 4,850 $I, 726. 73 
FY '85 5,130 I ,84 9. 98 
FY '86 5,410 I, 954. 7 I 
FY '87 S ,690 2,065.03 

b. Day Training and Habilitation 
In addition, $7 ,6 73,000 will be added to the $100,496,000 for 
the period January-June 1984 to pay for daytiR t r aining and 
habilitation for residents of community based ICF/MR progratnS, 

The following amounts by fiscal year were added to t he 
residential portion of the ICF/MR budgets to pay for day 
training and habilication: 

FY '84 (6 mos.) 
FY '85 
FY '86 
FY '87 

Day Habilitat ion 

$ 7,673,000 
16,867,000 
20,074,000 
23,113,000 

c. Total Coamunity ICF/MR Costs 

= 

• Tota l 
Costs 

$100,002 ,Ol 

106,565 , 0( 

113,264,0r 

Total 
Resident ia 

Costs 

$100 ,4 96 , 00• 
113,885,00 
126. 900 , 001 
141,000,001 

Day Habilitation plus Re sidentia l a Total Coses 

FY '84 ( 6 mos • ) 
FY '85 
FY '86 
FY '87 

$ 7,673,000 
16,867,000 
20,074,000 
23,113,000 

+ $100,496,000 • $108 , 169,00( 
+ 113,885,000 • 130,752,00( 
+ 126,900,000 • 146,974, 00( 
+ 14 I , 000, 000 ,. 164 , I 13 , 00( 

III. Total ICF / MR Costs 

When the pro jected state hospital and community ICF /MR coses 
(including daytime habilitacion) are added, the following total 
costs result: 



- .. 
Total !CF/MR Cos ts 

• 
FY '84 $201,791,000 
FY '85 230,754 .ooo 
FY '86 253,539,000 
FY '87 277,377,000 

IV, Coats per Recipient 

The costs per recipient were calculated by dividing the total• projected 
!CF/MR costs by the projected unduplicated caseload during the same 
period. 

. 

• -
Total Projected ICF/MR Costs • Average An~~al C0st 
number of different recipients per rec i p ient 

Total !CF/MR Unduplicated number of Average Cost 
Costs Recipients pe r Re ci p i e :1 c 

FY '84 $20 I, 791,000 8, 174 $24 ,687 

FY '85 230,754,000 8,384 27,523 

FY '86 253,539,000 8 ,593 29 ,505 

FY '87 2 77 , 3 7 7 , 000 8,803 3 I , 509 

• 
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STATE OF MINNESOTA 
OEPARTMINT 0,- PU• L.IC WILP'A .. ll 

Cl:NTINNIAL o,-,-,ca: BUILDING 

ST. PAUL. MINNESOTA 55155 

<.E,..C IIAI. 

I NIJOlt-..4T t0M 

ttZ ' ZH •tll1 

tlLIASC IUtlLY TO 612/296-6916 
• February 23, 19~b 

Mr. Robert Wren 
Division of Provider ~C':-viCP!'­
Department of Health & WPl fAre 
6325 Secur ity Bl~d . N405E 
Ba.l ti1110re, ~-1aryland 21207 

Dear Mr. Wren: 

Pursuant to your con':f'rsation with Cindy Beclter on February 17, PA4, tr.e 
following inrorrratton i s being ·submitted as an adde!tdum to Minnesota's 
Home and Col!IIIW11ty-&sed Services Waiver Request for Mentally Retarded 
Persons . 

Page 2: 

Page 3: 

'..1aiver of St.atewideness 

The State of Mir.nesot3. requests a waiver of the statevideness 
requirerrK?nts 1n section 1902(a)(l ) of the 5oc ial Security 
Act to enable ·.he home and c011DW1ity base,j service!:i to be 
pha~ed i n on a voluntary county basis. 

Client Eli gt b1l~ty 

~ed icaid el fgi b!e c Uents inc.tu-de perso~ 1-ho llre deter­
mined to· be categorically rteedy, medically needy, an!S 
optio~al c1tegoricaily needy . 

rage 4: Fost Eligibil ! ty ~reatment or Income and Resources 

Th ts :Jection s h,-,ulil be deleted since Minnesota l s a 
2Qt'b Strite. 

Page 6: Habtlitat!on ' _ .. ;__, 
... --,"T . - . • ~ 

Replace second sen•ence ,,!' f!rst pRr&gra~r. with "S~vicH 
vill be designed to provide assistance, training, s~per­
vi!'-ion, and monitcrtng, as needed, in the rolloving areas: 
self-care, sensory/ mtor development, interpersonal skills, 
communication, reduction/elimination or llllladaptive 
behavior, community living and mobility, health care, 
leisure an~ rec~~aticn, money llllnagement and household 
chcres." · 

AN !:QUAL OPPORTUNITY EMPLOYER 



-
Robert Wren 

Pap:e 7: Direct C"ar~ s:~a 

Dh·ect care s•aff 1.:-e re$!"0nsi.h"..e fot· rro·, !d i nr ~ssist'lnce, 
training, and ~•-1re:·v:ston to i nrl i.·li~u:-.1 .: l'e:-:t.s . 7!').e:: a:·e 
involved ! n t.~e :::l'!.ent's chily n-:-tivtt ! es d~rcc~ '.v t :1t·'"'Gh 
the implementation and m:mitort::g of i nd.:•: l dua".. r,rog:-~:r.s . 

Page 14: Financial Acc:-o·.mtnbilitv 

Prov:dc:·s of waive-red services wl!l sut-n i~ c-lic!1t' - $'!"CC i fic 
:·wr:,::1=-.:; : o co·Jnt.ies ·.the .r:.11 '..r. tu:·n su':-r.::: ~!1·:c'..c c r. to 
t !"!~ ~ep-,r· men· :'or rroC"!lSinr, ~n~ r,'1:rr.<>n· :hrr11d-: ~-~C' 1-!f'c:l ­
c:1:d l-'.:1.n:i.i~t~:n~ni. :1~ ~0!·mr1•. :,:-,n !::,,:; t,--::1. 

~cn~ace :he next t~ the last sentence tn t.~c secc:-nd 
re,~r.grap~ ·,1i t.:i : "All c Lents v : ~ l be £1.:1:1•.::t :.!.y re- eval u~ted 
by case .. ~n:tF.'er::: • " 

Page 16: Informi ng Benefic t ar!es of Chc!ce 

Case mna~ers w:11 inform benefic iaries of :he ir choice 
at the screen~n~ team meetings. This wi ll be documented 
on the 1ast. f•'lf.e ~f :?'le ~crceninp: tool (sef' 11.ttnchr.ient'. 

Page 16: ,\pr,cr.d!x C: OF:r.:al ,:- r r:~v tCF/MR Bed~ - S1:rro?"t.lr.P: Documt>ntati o n 

Att:ic~~d •~ ."\ r.'lb'.E> identifying those ~~·:·": '.i~c-r:; ~nd 1•c,11nty 
:tcr'nCi•.'t. .... hOG(' !"C'•lllC'~t~ fo1· !!.ddi t.:C'r.'ll : •·~• .'1-t!i !,c-~:-; 'J~:·c 
rlen : ed r:: ~~e. Dc•rnrt.mE>nt . ,\s st:itect :r. t:-:,.., wnt\·er 
npplicat.ion, deninl of t~ese new beds wns predicat ed on 
aoorO\"l l ~nd ir.!rler.ient:tt: ion o f the 1..ai vcr l"U!"S'J.~r:t. to 
M-~ ~ne~o:a Sta~.ut ~ rass~d i n l9R3 ( see ~.tt"'-~·~ecf !"•"c:es 
U h :md L~O) . 

P ~ "nr. 0 f0c l ft'~t~ ~-, , ,•a 1 l C: 1:dy Bee: 1-.<'r ( f, 1:.: /;loG-,-,n lfi I l :· y,:,u ncer. ~h'!U it i ona l 
: r: forr.n t :.o:i. Gnce :1µ 1 :-: • : 1 ook forvft:-c! t .<' your :i. f':":·•wa !. or ~ ~: ~ ctr!' li cat f on . 

LEONARD W. LEVnlF' 
c,,~i.s:; icne?· 

LWL: eh 

n':.tachment. :; 

-'2-

• • 

• 
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DATE 

4/15/83 

4/ 15/83 

~/15/83 

4/15/83 

4/22/83 

4/20/83 

5/12/83 

5/16/83 

9/21/83 

<?/21/83 

9/ 21/83 

9/21/83 

9/21/83 

.9/21/83 

9/21/83 

9/21/83 

eh 

-
PROP(J;EI) ICP/MR FACILITIES WHICH WERE DDIED DIVEIDPMDT 
b7 tbe C(Jll(lfmIOIIER or PUBL.IC VELl'ARF. OORIIG 1983 ln 
AffICIPATIOI OP WAIVF.R IMPLDl"JITATIOI 

FACILITY, 

Convnuni ty Resid~~~ervlces I 

Community Residential Service~ I I 

COUNTY 

Ransey 

Co~.mu.~!ty Residential Services ;t! Ra~ey 

United Care :~nter 

Forestvi ew - Plymouth 

Greenwood' - l':ortti 

Residential Alternatives XII 

Our House of MiMesota III , 

Gilbert Group ffoffll! 

RDH-!ontevideo 

REM-!•!orris 

Mur i el Humphrey Residence 5 

Muriel Hump?~rey Residence 6 

·. Pine Ridge Ho~es 4 · 

Pro J ec t . llew t!op&-Mllhnomen 

Laura &lit~:- s-cnooi · · · 

16 propc,sala. 

_,. · . 

Ramsey 

Hennep!.n 

Ramsey 

~ennepin 

R&111Sey 

St. Louis 

Chi pfeVa 

Hcn:-:cpin 

Carlton 

Rte~ 

t ot~l ~s 

NtJ?,IBER of BEDS 

6 

6 

6 

6 

18 

36 

32 

6 

16 

18 

15 

8 

8 

12 

6 

73 

272 
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5-ll•al t~ISOR - oc:rJNL c:uruaA -
1 concentration of co-~n1ty r••idential tac111:1•• vitlu.o any 

% tovn , M&Aicipality or CO\Ulty of the etata. • 
l (2) %A dataraioiD• vbothor a UCODN a.hall M laa\iod 

4 SNrwant to tJUa e,adl'f'ieioo, ~• coaaiaaioDor of Pl,lblic velfar • 

5 aball •pocifically coneidor tho poJNlation, also, l&Dd ~•• plan, 

6 availu111ty of coaal&ftity eornc•• &ad tho ftWlber and ai&e o! 

7 ••i•tioq p~lic ud priva:e couwuty ro11dont1al tacilit1•• 10 

I th• tovn. awucipelity or CO\Ulty in vh!c:h • 11cecaeo ••oka t~ 

9 op•r•t• a r••idenco. ODder AO cir~•tancaa uy Clio 

10 co111111aaion•r novly liconeo uy facility P"'r1N&nt to tla.1• 1octioo 

11 oacapt •• provided la aoctioa 24S.IU. Tho c ... 1a1ioaor of 
.. 

12 pu.1:111c volfaro Mall oatuliah WU.font Nl•• and r•f'll&t1oca t~ 
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u 
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----------------------------------------------------------------
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lncr•••• liaita and 01:ller coat contain111ent •••nr•• 1A 
aecSlcal car• pro9raa•: uend1c9 el191bi11ty • tandarda: 
chan91A9 9eneral •••1atanc• to allov uipleyaut 
t.hrou9b 9ruat d1ver• loa and vork re91atrat1on 
req\&ir .. ata, and fecSeral benefit appl1cat1n 
lncuuvee; pnY1d1119 for ,ob traim.119 for cort&1A 
pereons; allwlq for certain c!lua .. • 1A ue ••"1c•• 
for Ill• .. atally retardecS; uend1Dt M1Me•ou lta1:\&tes 
1tU. oect1ne U.M • .w1vis1oa 21 11.,1, UtA.OJ; 
1M.15J, 91&1NlivUt• 21 l44A.04, 9\llkt1Yia1oa I : · 
lf.lA. 10, 9WN11Yie1oa 2: 141.111: 141 .112; 145,921, 
8'.\W.iYieloa l; Jtl.12: 245.61; 245 . IJ; 245.lt. 
tNIMl.1"•1na 1, I, 8DIII 9: 245 .11: 245.111 241.11: 
246. S7, by adcUq a 9'.&W1Y1110ft; 211.011, •u.bd1V11!on 
I ; 212.24, ...UYie1on l; 192 .21: 251. 01, ~v1s1on 
2 ; 2H.04S, 911NiVU1oa l ; 2H.12, by •dcUDt a 
..a9ta1•: 2~N•. NW1Yinoa l; 251.H7; 2H.9H: 
2561. 02, INIMU.Yil10D I; 2511.04, tNIMl1Vi110a 14, M­
by add1q a 9\&W1Via1oa; 2511.041, S\WCliv1• 1ona 2 Mid 
SJ 2SU.0t, 11111CiY1•1oa 11 2111. 011; 2111.014, 
INltdiflllft la1 2111.07; 2511,16, ..wi"l10D 2; 
2561.17, l\&NlYSe1oa • • Uld by adcUD9 aul:MUYS.eieaa: 
2511. 19, •r Mldia9 a 9'1M1V1•1oa: 2511.27, 
wW1•1•1tu J Mlll_t : 2s-.01. 91&M1Vi• ioa 11 uc. 02, 
~•11lN •• -..C-iy Milril a ...s.1vlaioa: ZHO. CJ, 
n..u.nn .. r; ·T, _. a,, IIMiD9 11&W1vta1au, 
2HD,0I, auNl•l'U• 1,1 JHD.ot, w&,cUV11l• IJ 
um.ot;· wNl'llln. 2, . _. by NdlD9 a ftbd1YS1loai 
uu.01, aaMlYS•l• 2, • a., Ndia9 • 9\lbdi'llU•i 
JI0 .191, ...U.'ll .... 2, Ma.HZ, 9\lbc&ine1oa 21 
211 i22: Hl. 12'. aulliGfldft 12: 357.021, •-cu.Y1&1ou 
2 aai1 zar t01.H!-ltT Nllillf'_ • aabcUVilin, tcn.11. 
ftM'lvteton l 'i n~.ae-. ...a1V1.e10na lit UM& le: Lava · 
1912 . cllapttr""tlf:' ~- U; propodnq nev lav codecS 
tn Mfueaota fta-wfi•. chap~•r• 1,s : 2J2 ; 256: 2561: 
2Si~: alld 211: .,.illn9 Ntnneaota Sta'C'~t•• 1ta2 , 
aect1na 2SID.02, M&W1•1•~on 14: 2510. 05, auM!V!e!on 
la;. 2SID. QI::, _..Win• la: taw• 1911, cllapur JU, 
•-----., •1,11r HO· .. U'Ud• ti , MCU .. I • , aa 
•• lltll., ... ~ ...U• ,npo•-l to Ille CMM U •NU• .,t.Ml-......-1N41-ln" a 'PUl Hyl .. H a.r. No . 
11,o_ cll&rlA9 UI• ltll ~1~r l •9i1!at1n .... 1 •• • 
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STATE OF MINNESOTA 
DIEPARTMIINT 01' PU• LIC WIILJPARIE 

CIINTl:NNIAI. Oll'JFICE BUILDING 

ST. PAUL, MINNESOTA 55155 
C OMMIISIOHCIII (; t' ,.,.£ '1 4 1.,. 

I Nt:O R .. a rio•. 
,,2 ~~-•61, , 

,,2, zu.2101 -. 

• March 1, 1984 
~LIIASII IIE~LY TO 612/296-2701 

Mr. Robert Wren 
Division of Provider Servi ces 
Department of Health & Welfare 
6325 Security Blvd. N405E 
Baltimore, Maryland 21207 

Dear Mr. Wren: 

It vas a pleasure meeting you on Monday. I ,..ant to thank you very r:ruch for 
taking the extra effort to come 1n to Washington to help facilitate the 
approval process of our Title XIX Waiver for Mentally Retrtrded Persons. 

This letter responds to the issues we discussed over tr.e teler,hone on 
February 29, 1984. 

1. Financial Accountability 

Consistent vi th the requirements for 0th-::· Medicaid provid('rs, 
providers or waivered services will ~ -~n: nin f i nanc ial ~ecc~d~ 
for a f ive ye3.r period vhich pert:l1n ~o · ··:etr cost.s of r r c-vidinr 
services including purchase invo~ces, n l l :iccounting. re<; orJ,~, 
and contracts . for supplies and services . 

At the -local level, counties· vtll enter into service agreements 
with providers vhich vtll·detatl the cli~nt(s) to be served, the 
type of services, units or serrtce and budget. Providers will 
bill the counties on a client specific ~uucher system. Counties 
will then bill the Depart~nt on clien~~sr,ec!Cic invcices . These 
i nvo-ices will be processed through the ~r.t;s which wil l edi,; age i :-:!'> · 
eligible clients, providers and rates. T:-.e Department, t hrcugh ~?-1!S, 
vill pay the counties vho vill pay the p:·mriders . Th~ Depa rt~er:t 
Vill also send monthly remittance notices t o the county wh ich 
details the clients and services ror vhtch ~yment was mdt:?. An 
audit trail vtll be provtded through f•'l·I!~. county inf~rmation 
systea and providers records. · 

2. "G" Esttr:ated Average Annual Medicaid P9:tment Per ICF1t-tP. Reci't'ien: 

Increase over previous years: The reason for the increase tn th~ 
avttage Medieatd p.y,nent per ICF/Mlt rectplent is the addition of 
Medicaid runding tor day training and' hab1litat1~n services for 
ICF/MR re91dents pursuant to 442.463. 

AN EQUAL OPPORTUNITY EMPLO'T'ER 

-~ '.: 
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Prior to J anuary 1 • 1084 . th i s s i:-r v1 (:C i:ad been s1.1p~•orte,~ b:r 
state and count y funds. Las t yeAr, t•'. inne:-ot!\ discove?'"'d that 
this service should have been func!,xl l": '.-'.P.d1c:i. '. d as ~ rf"~<' !' '. t 

- ot ICF/ MR ser·,ices. This addit ional c~s t i.!; r.,::,t;. :1 resu 1 r 0 :' 

th~ waiver, rather it is !\ s ernr1.:c lr. ;.uc r·e ln• i :w r.n c"'·,e, .. t~c 
.or day training and habilitation s e:•vices through t he [CF/r"'-" 
program and could have been done yen rs .1.::0 . Ho\lever, z i n~ c 
this funding did not begin until Janua:-:,· l, l~-q 4 , l t ·• i ll or.ly 
begin to be documented en the HCFA ~Clf.2 forr.-.s ..,hen thin fe,l<> :-a l 
f iscal year is completed . The ~nt L~t , :..:.tc~ nr.,ount of ::?.ddi ~1•:"ne. !. 
funds are as follo1JS: 

* SFY ' 04 -~ 7 . 673 , 000 
SFY '85 : o . ~:67 . 000 
f>F'!. 'R6 ,"'(' , 074 , 000 
SFY ' 87 $ ;~3 , 113 , 000 

* SFY = State Fiscal Year 

3. Divers ions 

As previously stated, thP. Departmenr. ::-~.ie-~:.s 2:JO d i VE"r!; 1 en~ ror c'lcr: 
year of the vaiver. This number ts .:01::~ i~tent 'Jith 4:h:·ce ~nd :~·E"s: 

(a ) Betveen July 1978 and July 1083, a n a.ver!l3e or 2~6 
community-ba!lled !CF/ MR beds ~ere ~r-~ned as follo-": 

~lwr.rcr of ~, -,!::; l \ r ·f•!: ·."! 

SFY '79 3"P 
SFY ·~o 3l)l) 

srr •~1 ~i'IC 
SFY '82 ~~7 
SFY ' '83 ~ 

This is the same 1nformt1on C'.)r.t:i.:.ned. i ll A!'pend i x C ,) f 
the Waiver request. 

(b) 'I"::e Department has denied reques t :' fo r ?7? :-,:!~!' - ' c-~r. : 
community ICF/:•Hi l:r.d!II !.11 an~ ldpa • :r)n o f t.::r: \fa:v•' r 
rrom Arril to Sertember 1g~3. 

( c:) The September 30 , 1982 fn:-ec:a s t fo :· exr~:id ~ t . '.l~·c:~ ;'i··" :''1 :·ed 
by Ninneoota's Inc~t-{,l~nter.a:1:e :\ureau r,!·o,;1:.','':c>d ·: ? . .:o 
rerson increa!le I n aver3.Ge mon!hl.v rt1c~!'!~nt.$ •~=· <.:,· :-.:~.1;:: : t :1 
ICF/MR's. Thi~ p:-ojec:tt~n vaa ro~·~d on cor:,; :n::·t• :~:-. o~ 
the stA.tus quo and was d~'lelo~,t ~ix r.:or.ths p!· i0r !r •=-.•~ 
state's legislation authorizing the ~aiver Apr1~ c:~ticn. 
(see attached) 

-• 

_ In addition, the Depar•nt 1s under a Consent Decree ( Wcl$ch 
v. Levine) vhich nandates a reduct t on in state hcisp~tnl 
beds . In order ~o achieve? this !"~tt1.1ction, ! : '.!': :'\ lr-o • 

; 
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-
necessary to reduce the number of adnissions. This c3n 
bt accomplished by one of tvo \18.ys: increasing th'.? :,umb~r 
ot co111111W1ity I CF/ MR beds or expe.ndi nr, the number :3.nd ty :>es 
ot co-.mity service~ through the Wa ive:-. I ' m sure you 1. i 11 
share our opinion that the latter opt ion is most prc fera ~le 
both in ter111S of i ndividualized pr ogram development ar.d cost­
effectiveness. 

Finally, Minnesota exceeds al.most e•:ery st:;.te in t.he numt-~r o~ 
community ICF/ f-1R bed::. (see at~ached c:::ir~s) . ~in~ tr.e pas t 
five years, over 1400 beds have been oi:-ened vh:c~1 :n :-!.~id c f 
itself, is more than most states hav\1 in total. ,\s you can 
see by the next chart, the trend in C'::>!:"r.tuni t:, ICF. ~-'.:-: h.~ds has 
been steadily increas ing . This r:ite c- f !nc:-ease f:1:- exceeds 
the rate of decline in state hos.pl ta.ls because apr:"":(imnt e ly 
65 - 75% of the clients in commun~ty ICF,'MR's cor.ie d i rec t, l y 
from tWe co1111a1111ty, thereb'/ prevent fn~ their ph-.: er.-.er.t t nto a 
state hospital. To date very few o~r.c:- t y~s of s~~v icc5 h:we 
been available tn mnnesota. We set=.' the W:i i vcr :'l~ t:.~1~ 011 ! :r 
vi able option to stel!I and even iiecre!lc1.' the i rc,...~h i i'! (:cr.u:.un: ._, . .i 
ICF/MR's by providir.1~ C'o~t.- e ffp,:~~"·.-, n 1 ... <'rnati ..-c:; • ,. ·.~::~ 1<-ve l 
of care. 

Based on this and tr.e i r.dices cited e':cve, .e 5Ub::i: .. t ~n~ •.1 : ·-~-:-ut 
the Wl\i ver, the nu.'T!ber of commun! ty IC:' i :-tR ~ed!3 · .• :iu lcl : nc.: :-cnse 
by 280 beds per yea~. 

T hcpe this letter ad<!quate ly :·espcnc!s to ~l-.,: c .: ·: .: ~!"'ns :;,1L: ·':•:· :·~-.;::; ·.: . ~ :,.~,:·c 
:~n-1 r,·~e to ;-a:, ; !:IP 101.:'.''.":1(,- ;')701 : C' !' ·; :,:d·, :1, · · ···:· ( 1;~: ' .. • , - · ::, .·: 

n~ed n!iitiona:!. : n:'ol'.'matinn. l'n~e ngnin, <:!"!·rn:-: :::-... !'or ::-:-u:· · . ::-.,· . 

LWL:eh 

attachments 

.. 

., 
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UTILIZATION. OF INTERMEDIATE CARE FOR MENTALLY RETARDED (ICF/MR) 

(Per every 100,000 Peraona) 

1977 

--
State Operated 
Residential Facilities 

Minne•ota 

6-7 .t 

Reaion V 

59.5 

United State, 

68.6 

Communitf 
Residential Facilitie1 79 .0 

146.9 

40 .8 

100. 3 

28.8 

97.4 Total 

In 1977-78 , Minne1ota had a utilizatiotr rate of lCF/HR'• which w~• 
46.4% higher 
50. 8% highe·r 
194% higher 
274% higher 

than Reaion V overall . . 

than United State• averaa• ov-rall 
than Reaion V for community faciliti•• 
than United State• for co11111Nnity facilities 

~:.... .. -~ ._ ----

MINNESOTA' S UTILIZATION OF INTEIMEDIATE CARE FOR MENTALLY RETARDED 

(Per -every 100 .ooo. Per1on1) . . - ~ 

u,' Utilisation 
June 77 ~.9 

June 78 154 

J"ne 79 1$8 
. , . 

June 80 163 

June 81 170 

June 82 .~12 .. .., . ,_ 

June 83 175 · 

June 84 178 

• 

• 
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STATE OP' MINNESOTA 
DIIPAIITMIINT Of' Pueuc WnPAIIS 

CIINTIINNIAI.. OPl'ICII • UII.DINCI 

ST. PAUL. MINNESOTA 55151 
o•N•"• '-
IN ,-OIIMA T ION 

IU/ IN• 11 1 

March 6, 1984 
ftl.llA• II 1111:PI.Y To612/296-2701 

Mr. Robert Wren 
Division of Provider Services 
Department of Health and Welfare 
6325 Security Boulevard 1405E 
Baltimore, Maryland 21207 

Dear Mr. Wren: 

• 

This letter responds to the telephone conversation 
between Bob Wardwell or your atatr and Cindy Becker 
on March 6, 1984 . 

MiMesota will use the same financial 
eligibility criteria for individuals 
covered under the waiver as that 
approved for use in our state plan. 

S1ncer~ =:~ ;: 
LEONARD W. LEVINE 
Commissioner 

LWL:eh 

..... :. 

AN EQUAL OPPORTUNITY EMPLOYER . 

~ 
O~W • III , ..... 
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STATE OF MINNESOTA 
01:~All'TMl:NT 01" ~U• LIC Wl:Ll"AIII: 

Cl:NTl:NNIAL Ol"fl'ICI: • UILDINCI 

ST. PAUL, MINNESOTA 55155 

-
Gl:N l:'-AL 

I Nl'O'-MA TION 

eU/ ZH• l 1 7 

• 1-1ar ~ ·:-. 12, 1984 
ftLl:ASI: i.lftLY Tcx96-2701 

Mr . .k•bert E. Wren, Director 
J:!:::.: s :t ?n ot Provider Services 

;:c .. ,::--age Policy ( OCP) 
'.'!ea:th Care Financing Administration 
6Y: c';:!Curity Boulevard 
:{c,:>!" 1.05 East Highrise Building 
.3a..:. : j .:r.,.,re, Maryland 21207 

'..;e=.~ · !-!-:-. Wren: 

·~:.~ ·:.etter is in response to the intormtion requested by Bob Wardvell ot' your 
:,tu. .' f ~n a telephone conversat i on Vith Cin!ly Becker on March 9, 1984. 

:oii.•.mesota vill offer home and community-based services to eligible 
~·<:·!"Sons it the services cost more than the average ICF/ MR as l ong 
r.:.s the aggregate medical assistance costs under the waiver are less 
-~,~ .tn the aggregate medical assistance costs without the waiver . 

.. :.: \Or physical adaptations to the home vill be offered t o el.1g1bl e 
; e~·sons to enable them to avoid inst~ tutionali;:at i on. The follov­
i~; adaptations will be offered: 

- wheelchair ramps· 
handrails and grab bars 
batht"ub and 'toilet elevation 

- doorway widening 
- shatterproot' vindovs 
- alternate warning system : blinking ' lights 

and tactile alarms 
- handle replacement for doorknobs 
- lovering kitchen vork surfaces 
- vheelchair siace under cabinets and sinks 
- handles and hoses t'or shoverheads 
- hinge replacement for doors 
- shower and bathtub seats 

;,::-, stated in the waiver, the average one-time expenditure t'or this 
:.ei-vice is projected to be $3,000.00 per individual. 

AN EQUAL OPPORTUNITY EMPLOYER .• ~ 



Pa~~ :-.10 

Ml· . ::io bert Wren 
f.b r e h 12, 1984 

- -
At.~ache4 is Minnesota's licensing rule for day habili tation programs. 
I ~ -1a used tor both children and adult programs. 

Pl~ase contact Cindy Becker (612/ 296- 6916) if you need additional informati on. 

Si ~

4 Lo v. LEVIIIE 
Cmn:~:.. ., s ion er 

at: -'.:.•.:nmnt 

I . : 

. .. 

, . 
.:. • 

• -
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STATE OF MINNESOTA 

01:~AIITMl:NT CW PU• LIC: Wl:LJPAIII: 

C:l:NTl:NNtAL Ol"l"IC:a • UU.01NQ 

ST. PAUL, MINNESOTA 55155 
G ll:Nll:114L 

IN~O-MA l'" I ON 

•1J / ZH•tl I 7 

• April 12, 1984 fl'Ll:ASI: 111:fl'LY T~l2/ 296-270l 

Mr. Robert E. Wren, Director 
Division of Provider Services 
Office of Coverage Policy (OCP) 
Health Care Financing AdDLinistration 
6325 Security Blvd. 
Room 405 East Highrise Building 
Baltimore, Maryland 21207 

Dear Mr. Wren: 

This letter is in response to. the intonation requested by the A3sociate 
Administrator. This request vas relayed to Cindy !ecker in a telephone 
conversation April 11, 1984. 

(1) 

(2 ) 

Minnesota assures that the same assessment, criteria, and 
process described in the "vaiver application to evaluate an 
individual's need for home and community ~ased services vill 
be used to evaluate an individual's need for ICF/MR services • 

. . ,..~ .·\,, • ; . 

Supported Li v1ng Arrangements for Chi ldre·~ ~u-.: . ....,,. 
This program or habilitation services v,l~l..ieN:ierritiill-· •- ... 
to eligible clients who .r~quire daily staff intervention 
~ue to behavior problem, medical conditions, physical 
deficits and/or lack or adequate survival skills. ~ince 
these clients require staff intervention ~o nanage their 
daily affairs, individual program planning vill address 
both structured and unstructured activities on a 24-hour 
bas is . Daily staff intervention means direct care or 
pr~tessio~tatf providing on-~i~e supe~vision, training, 
or uai•~ to a client in the- tblloVJin~&reaa:-: self- · 
care, sena017/motor developaent, interpersonal skills, 
co..unicatlon, reduction/elimination or r-,aladaptive 
behavior, community living and mobility, health care, 
lei•ure an4 recreation, money anagement, and household 
chores. A variety or interventions will be utilized to 
provide clients with appropriate start intervention in 
accordance with their needs ranatnc from. dB.1·.ly supervision 
during vaking hours to 24-hour supervision with live-in start . 

AN EQUAL OPPORTUNITY EMPLO'> ::R 

-~ 
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Mr. Robert E. Wren 
Page Two 

( ff Semi-Independent Living Services: Minnesota 'Ji thdravs this 
service from the waivered services requested. 

( 4 ) Attached is the revised formula and associated back-up material. 
The revised formula r~flects the elimination of the estinated 
number of clients and funds projected i n the semi- independent 
living services category. Hovever, rather than dropping this 
number of people to be served from the total projections for 
each year of the vai ,,er , the Department has increased the 
estimated number of people to be served in supported living 
arrangements ( St.A ) and associated day habilitation services to 
maintain the same overall t otal number of clients to be served. 
Because or the large number of clients currently receiving ICF/~ 
serivces, the Department is confident that the expansion of the 
SLA category is Justified. The Department assures HCFA that 
clients who require semi-independent living services as pre­
viously described in the vai ver ·.rt 11 not be funded in the SI.A 
category; rather other non-waivered funds will be utilized ror 
this group. In order to be eligible for SLA services under the 
'Jaiver, clients z:rust require daily staff intervention and 24-hour 
programming as described in (3) above. 

Please contact Cindy Becker (612/296-6916) if you have additional questions . 

Commissioner 

LWL:eh 

enc . 
cc Pat Richter, Repon ·v, HC1'A 

• -

• 
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. VERED SERVICES WORKSHEET -

'~C" NUMBER OF HOME AND COMMUNITY BASED CARE RECIPIENTS UNDER WAIVER 

The number of recipients for case management is unduplicated and equals 1007. of 
the clients projected to be served under the waiver. The nuubers of recipients 
for residential habilitation services are also unduplicated and total the number 
receiving case management. The remaining services are duplicated; for example, 
a person receiving in-home family services may also receive respite and home­
maker services. 

The number of clients projected to receive waivered services ("C") was derived 
as follows: 

FY 85 FY 86 FY 87 

Diversions 280 280 280 
State Hospital Bed Reductions 135 175 225 
Community ICF/MR Bed Conversion 50 90 150 

465 545 m 
** * +465 +I ,OJO 

1,0JO 1,665 

* from FY 85 
** from FY 85 & 86 

"D" ESTIMATED AVERAGE ANNUAL MEDICAID PAYMEt-:T FOR "C" 

These costs are based on a combination of statewide experience and individual 
provider experience for similar programs. Since Minnesota has limited exper i ­
ence in providing alternative services, close attention will be given to the 
costs during implementation and amendt12nts to this waiver will be made i f 
necessary . 

Numbe r of Recipients 
Average 

Annual Cost Totals 

FISCAL YEAR 1985 

Case Management 465 
Residential Habilitation 

In-Home Family Support 140 
Supported Living Arrangements/ 

Children 93 
Supported Living Arrangements/ 

Adults 232 

Day Habilitation 232 
Respite 221 
Homemaker 194 
Minor Physical Adaptation 47 

X 

X 

X 

X 

X 

X 

X 

X 

$ 938 = $ 436,170 

7, I 90 = 1,006,600 

13,333 = I ,239, 969 

15,540 = 3,605 , 280 
= 

6,229 = 1, 4L5 , 128 
1,500 = 33 I ,500 
3,276 = Fi35,544 
3,000 = 14 I , 000 

$ 8 ,841., 510 
·+ 465 

19 , 014 

* includes an additional 
$319 .00 to accommodate 
rounding calculati ons 
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FISCAL YEAR 1986 - - verage 
Number of Recipients Annual Cost Totals 

Case Manageuent 
Residential Habiliation 

In- Home Family Suppor t 
Supported Living Arrangements/ 

Children 
Supported Living Arrangements/ 

Adults 

Day Habilitation 
Respite 
Homemaker 
Minor Physical Adaptations 

FISCAL YEAR 1987 

Case Management 
Residential Habilitation 

In-Home Family Support 
Supported Living Arrangements/ 

Children 
Supported Living Arrangements/ 

Adults 

Day Habilitation 
Respite 
Homemaker 
Minor Physical Adaptations 

I, 0 I 0 X $ 

249 X 

202 X 

559 X 

559 X 

450 X 

362 X 

55 X 

984 = $ 993,840 

7,550 = 1,879,950 

14 ,093 • 2 ,846,786 

16,426 = 9 ,182 ,134 

6,866 
I ,5 75 
3,440 
3,150 

= 
= 
= 
= 

3 ,838 , 094 
708,750 

1,245,280 
173,250 

$20, 868 , 620 * 
~ 1 , 010 

*includes an additional $536 . 00 
20 , 6b2 

to accommodate roW1ding calculations 

J , 665 

34 7 

300 

1 , 018 

1 , 018 
689 
516 
66 

X 

X 

X 

X 

X 

X 

X 

X 

1,034 = 1,721,610 

7,927 = 2,750 , 669 

14 ,882 = 4,464,600 

17,346 = 17 , 658 , 228 

7,399 = 
1,654 ., 
3,612 = 
3,308 = 

+ 

* 

7 ,53?. , 1R2 
1,139, 606 
1,863,792 

218,328 
$37, 3L9 , 28-Cf 

1,665 
22 , 432 

i ncludes an additional $265 . 00 
to accommodate roW1ding calculations 



FY ' 85 - COST EFFECTIVENESS -r . (7,919 X $27,523) + (465 X $19 ,014 ) < (8,384 X $27,523) + (0) -8,384 8 , 384 

• $217,954,637 + $8 ,841 , 510 < $230,752,832 
8,384 - 8,384 

- $226 ,]96 ,147 < $230,752 , 832 -8,384 8,384 

$27 , 251 < - $27,523 

FY '86 

(7,583 X $29,505) + (1 ,010 X .$20., 662) < (8,593 X $29,505) + (0) -8,593 8,593 

$223,736,415 + $20 ,8684620 < $253,536,465 -8,593 8,593 

,$244.,-695. 035 < $253 , 536,465 -8,593 8,593 

$28,465 < - $29,505 

FY ' 87 

(7,138 X $31,509) + (1,665 X $22,4.32) < (8,803 X $31,509) + (0) -8,803 8,803 

$224,911,242 + $37a349a280 < $277,373 , 727 -8,803 8,803 

$;262, ~60 , 222 < $277,373,727 
8,803 - 8,803 

$29 ,792 < - $31,509· 

Summai-r of Cost Eff ec t iveness Egua tion: 

FY ' 85 FY 1 86 FY ' 87 

A= Es t imated numbei- of ICF/MR 7,919 7,583 7,138 

i-ecipien ts 

B • Estimated avei-age annual $27,523 $29,505 $31 , 509 

Medicaid payment foi- A 

-18-
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• -C .. Estimated home and 465 1,010 1,665 

community-based care reci -

pients with the waiver 

D • Estimated average annual $19 ,014 $20 ,662 $22 , 432 

Medicaid payment for C 

F • Estimated number of ICF/MR 8,384 8,593 8,803 

recipients without the 

waiver 

G "" Estimated average annual $27,523 $29,505 $31,509 

Medicaid payment for F 

H "" Estimated number of 0 0 0 

noninstitutional service 

recipients without waiver 

I = Estimated average annual $ 0 $ 0 $ 0 

Medicaid payment for H 

The numbers of recipients pro_vided above are estimat~d total 

annual unduplicated totals . The dollars reflect the estimated 

average annual cost per recipient. 

Medical Care 

The quality of medical care necessary for the individual will be 

maintained under the arrangements contemplated. 

Annual Report on Impact 

- 19-
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DEPARTMENT OF HEALTH & HUMAN SERVICES Health Care Financ,ng Adm1n1strJt1on 

The Admin,strato, 
Washington, D.C. 20201 

APR I 7 1981 

Leonard W. Levine 
Com missioner 
State of Minnesota 
Department of Public Welfare 
Centennial Office Building 
St. Paul, Minnesota 55155 

Dear Mr. Levine : 

I am pleased to inform you that yow request for Medicaid waive.ra to provide 
home and community-based services to eligible Medicaid recipients as authorized 
under the provisions of section 1915(c) of the Social Security Act, tle9 bMII approved. 

Specifically, you request waivers to provide case management, respite care, homemaker, 
habilitation and minor physical adaptations to the home to eligible mentally retarded 
Medicaid recipients who would otherwise require institutional care. You also 
asked for waivers of the "statewideness" and "amount, duration, and scope of 
services" requirements specified in sections 1902(a)(l) and 1902(a)(l0) of the 
Social Security Act, respectively • 

Based on the assurances you provided, I approve the revised waiver request cited 
above for a 3-year period effective July 1, 1984 as requested. With a .satisfactory 
showing, the waiver may be renewed at the end of the initial 3-year perio~. 

The waiver request, .as revised, conforms fully to the requirements of the statute 
and Medicaid regulations. You can be proud of the fact that the effort and cooperation 
provided by you· and your sta(f enabled us to expedite our approval. 

Sincerely yours, 

c~ \4' -~0-v ; r 
Carolyne K. Davis, Ph.D. 
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. ART~ENT OF HE,PTH &. HUMAN SERVICES • Health Care Financing Administration 

·-• ,.,,all Refer to: FQA-712 6325 Security Boulevard 
Baltimore, MD 21207 

Mr. Leonard W. Levine 
Commissioner 
Department of Public Welfare 
State of Minnesota 
Centennial Office Building 
St. Paul, Minnesota 55155 

Dear Mr. Levine: 

July 31, 1984 

In Minnesota's original waiver request (page 3) your State indicated it would use 
its institutional deeming rules under the waiver program. You are now asking that 
the Health Care Financing Administration provide specific written authority under 
section l 902(a)(l0)(A)(ii)(VI) of the Act to use its institutional deeming rules under 
the waiver. 

Although no specific reference was made, the approval letter for warded to you 
on April 17, 1984 authorizes Minnesota to use its institutional deeming rules under 
the waiver. We are in the process of developing final regulations on home and 
community-based services which will address the deeming issue. Until the final 
regulations are published, Medicaid Action Transmittal 82-8 details the actions 
States may take with respect to deeming of income and resources under a home 
and community-based waiver program. 

We trust that this information will meet your needs. 

v~ert E. W~:r.JI---__ 
Director 
Division of Provider Services 

Coverage Policy, OCP, BERC 



• -

• 

• 

- EXHIBIT C 

Rule 41 (Permanent Rule Parts 9525.1800 to 9525.1930) 
Advisory Committee Members 

Sue Abderholden, Associate Director 
Association for Retarded Citizens 
ARC- Minnesota 
3225 Lyndale Avenue South 
Minneapolis, MN 55408 

Gerald Mueller, Executive Director 
Minnesota Developmental Achievement 
Center Association 
S-277 Griggs-Midway Building 
1821 University Avenue 
St. Paul, MN 55104 

Harold Tapper, Executive Director 
Association of Residences for the 

Retarded in Minnesota 
1885 University Avenue 
Sc . Paul, MN 55104- 3486 

Elaine Saline and Roseanne Faber 
Development Disabilities Council 
1821 University, Suite 212 
St . Paul, MN 55104 

Anne Henry 
Legal Advocacy. for Developmentally 

Disabled Persons 
222 Grain Exchange Building 
Minneapolis, MN ·55415 

Delores Baumhofer, County Commissioner 
Association of Minnesota Counties 
Community Service Building 
7th and Washington 
Montevideo, MN 56265 

Michael Corman 
Dakota County Human Services Department 
1580 w. Highway 55 
Hastings, MN 55033 

George Steiner 
Minnesota Association of Social Service 

Di rec tors 
Courthouse 
Anoka, MN 55303 

HRI-Exhibit 
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EXHIBIT D 

UNITED STATES DISTRICT COURT 

DISTRICT OP MINNESOTA 

POURTH DIVISION 

-oOo­

Patricia Welach, by her father 
and natural 9uardian, Richard 
Welach, et al ., on behalf of heraelf 
and all other peraona • i~ilar ly 
aituated, 

CONSENT 
DECREE 

No . 4-72 Civil 451 

Plaintiffa, 

-v•-
Arthur Noot, et al., 

Defend an ta. 

PART I 

PMT II 

PMT III 

PMT IV 

-00o-
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UNITED STATES DISTRICT COURT 

DISTRICT OP MINNESOTA 

POURTR DIVISION 

-000-

Patr i c i a Welach, by her father 
and natural guardian , Richard 
Welach, et al . , on behalf of heraelf 
and all other peraons a imilarly 
aituated, 

Plaintiffs, 

-va-

Arth ur Noot , et al., 

Defendants . 

-000-

PART I 

PROPOSED CONSENT 
DECREE 

No. 4-72 Civil 451 

l. Unleas othervi ae specified, the actions required by 

t hi a Decree are the joint responsibility of the def endant 

Commiaaioner of Public Welfare and the defendant Chief Execut ive 

Officer• of Brainerd State Hospi tal, Cambridge St ate Hospital, 

Faribault State Rospitel, Fergus Fall s State Hospital, Moose Lake 

St ate Hospital, Roches t er State Bospitel, St. Peter. State 

Hospital , and Wi llmar State Hospital , their auccessora in off i ce, 

~gents, employees and a ll . persons in active concert or 

participation vith them. 

PART II 

DEFINITIONS 

2. The term •commissioner• refe r s to the Commiss ioner 

of the Department of Publi c Wel fare of the State of Minnesota or 

the Commissioner of any aucceaaor depar tment assigned 

responaibility for the functi ons governed by this Decree. 

3. Th• terms •state inatitutiona• or •state hospital s• 

refers to thoae inatitutiona listed in paragraph 1 of thia 

Decree. 

4. The term •resident population• includes, f or 

purpoaea of determi ning the staff a l l ocations required to •eet 
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•taff ratio• and for purpoaes of detenining compliance with 

proviaion• 9overnin9 reduction of resident population, all 

aentally retarded peraons residing at the atate hospitals as well 

•• peraons assigned to the hoaitala who are ~bsent due to visits, 

camping, • edic1l leave, proviaional discharge or who have a 

comparable temporary absence which would not require a formal 

readmission to permit the peraon to return to the hospital. 

s. •pull time equivalent positions• are those atate 

complement positions which are authorized and funded by the 

Legislature. As of July, 1980, there are 5,677 such positions 

available to be allocated by the Department of Public Welfare. In 

determining compliance with any ataff requirements of this Decree, 

only full time equivalent positions may be considered . Although a 

atate hoapital remains free to employ individuals aubsidized 

through programs auch as Poster Grandparent•, Comprehensive 

Employment and Training Act, work Equity Program, etc., such staff 

are not to be conaidered in meeting staff requ i rements. 

6~ •over-complement positions• are those over and 

above the authorized full time equivalent positions assigne~ to .a 

atate hospital. These positions are not to be considered in 

determining compliance with any of the staffing requirements of 

thia Decree. The aole exception to thia general principle is to 

the extent that full funding for an over-complement pos i t i on is 

actually allocated to the hospital filling the position. 

7. The term •direct care ataff• includes those persons 

employed at an institution as human aervices technicians, human 

services technicians senior, human aervices specialists, or human 

aervicea specialists senior who are responsible directly for 

providing a resident with care, treatment, training and the like. 

Peraons in civil aervice classifications oth~r than those 

mentioned in the preceding aentence may be included within the 

direct care ataff, aubject to the prohibition against double 

counting atated in Paragraph 58. 
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I. The term •auperviaory ataff• refeca to per1ons in 

re1idential program aervice1 or daytime pr09ra111 •ervices at an 

institution who have re1ponaibility for auperviaion of the ataff 

assigned to a building, unit, or other aimilar component of the 

residential living areas or daytime program 1ervicea auch as a OAP 

leader, an Assistant Group Supervisor, Unit Director, Group 

Superviaor, or other person having supervisory responsibility fo r 

a living unit or portion of the daytime program services at an 

institution. 

9. The term •professional ataff• refers to persons 

who are Qualified Mental Retardation Professionals aa that term is 

defined in 42 C.F,R, 1442,401(1979 ) and any other persona with a 

bachelor's degree who have specialized training in provid ing care 

or training for mentally retarded persons and one year of 

experience in providing care or training to mentally retarded 

persons. 

10. The term •semi -profess ional •~•ff• refers to persons 

with education and axpe~ience greater than that requi red of direct 

care staff but lesser than that required of professional staff. 

11. •Major tranquilizers• refers to medications which 

are phenothiazines, thioxanthines, and butyrophenones and other 

aimilar medications (1uch as loxapine) which would customarily be 

classified aa antipsychotic agents. The term •major 

tranquilizers• specifica l ly excludes medication administered 

solely for the purpose of seizure control and medications 

cust0111arily classified as antianxiety agents such as barbiturates, 

benzodiazepinea, diphen ylmethane derivatives, and glycerol 

derivatives. 

PART III 

PROVISIONS RELATING TO REDUCTION IN STATE INSTITUTION POPULATION 

Population Reduction Requirements 

12. By July 1, 1987, the population of mentally retarded 
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peraon• in the atate hospital• and the Minneaota Learning Center • 

ahall not exceed 1,850. 

13. No identifiable group of atate hospital residents, 

auch •• physically handicapped persons or persons vith severe 

behavior problems, ahall be excluded from the community placement 

effort• required to meet the population reduction requirements . 

The defendants ahall not be obligated to meet any quota of 

placement• among auch identifiable groups. 

14. Overall inatitutional population of menta lly 

retarded persons shall be reduced to: 

a. No more than 2600 by July 1, 1981. 

b. No more than 2525 by July , , 1982. 

c. No more than 2375 by July 1, 1983. 

d. No 11ore than 2225 by July , , 1984. 

•• No 111ore than 2100 by July 1, 1985. 

f. No more than 1950 by July , , 1986. 

9. No 11ore than 1850 by July 1, 19 87. 

, s. The population levels indicated for July 1, 

1983, 1985, and 1~87 are binding and obligatory upon the• 

Department; the l evels indicated for 19 a·2, 19 84, and 1986 

advisory and non-binding. 

Admi ssions 

16. Menta lly retarded persons shall be admitted 

institutions only vhen no appropriate community placement 

available . The county has responsibility for locating an 

1981, 

are 

to state 

is 

appropriate eommuni ty placement , or, in the e vent t hat none 

e x ists, insuring that such placement ia developed. In accordance 

v i th vhatever authority i• granted by statute and rule the 

Commissioner shall assure that counties perfo1"111 their duties with 

respect to community placements . 

-4-
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Special Procedures Regarding Admission of Children 

17. ror any child admitted to a state institution after 

the entry of this Decree, an appropriate community placement must 

be located or developed so that the child'• residency at the state 

hospital does not exceed one year from the date of admission, 

except that the County ahall have until January 1, 1983, to locate 

or develop an appropriate community placement for children 

admitted to a state institution during the time period from the 

date of this decree until January 1, 1982 . If an appropriate 

community placement becomes available to a child prior to the 

deadline established by this paragraph, the child shall be placed 

in that community program as aoon aa possible. 

18. If the county determines that appropriate community 

services cannot be developed within the one year period due to the 

specialized care needs of the child and unavailability of suppor t 

services or staff in the community, the county may request, no 

later than the ninth month of institutionalization, an extension 

of time . from the monitor. ror those children covered by the 

exception stated in .paragraph 17 the county has until September 

30, 1982, to request an extension of time from the monitor. The 

~onitor shall notify the Commissioner and counsel for the 

plaintiffs when an extension of time is requested. The county 

shall provide evidence regarding 1) the child's service needs, 2) 

why those needs cannot currently be met in the community, 3) the 

program that ia being provided to the child at the institution, 

and 4) the efforts that have been made to locate or develop 

community services, including efforts to work wi th several 

counties to establish a specialized regional community service. 

19. The monitor, or a hearing officer appointed by the 

aonitor pursuant to paragraph 95 (g) of this O.cree, ahall 

consider all the evidence presented by the county, parents, and 

other interested persons . The aonitor may appoint an advocate to 

represent the interest• of the resident . 

-~ 



-
20 . An ••tension of ti• e for development of community 

••rvices ahall be granted only if no appropriate community 

alternatives ex i st or can be developed within the required time 

limit. The • onitor or hearing officer ahall recommend whatever 

additional ateps are necessary to expedite the development of 

appropriate community aervices for the child . In addition, the 

monitor may recommend changes in the program being provided at the 

institution if auch are found necessary to insure an appropriate 

program of habilitation. Recommendations of the monitor are 

appealable to the Court pursuant to paragraph 95 (h ) of th i s 

Decree . 

Assessments 

21. Por each resident of an institution a detailed 

assessment must be made yearly at the time of the annual 

interdisciplinary team meeting to identify the type of commun ity 

placement needed by that resident and the scope of ••rvices the 

resident will need when discharged to a community -placement. This 

assessment shall be made in .terms of actual needs of t'he res i dent 

rather than in terms of ~ervices presently available. The county 

and the Co~iuione_r shall UH these assessment_• in planning for 

and implementing the reduction in institution population requ i red 

by this Decree and in developing plans for new res i dential and 

non-residential community based services. 

Discharge Plans 

22. The parties acknowledge that Minnesota law places 

the responsibility for establishing a continuing plan of 

after-care services upon the counties. Accor dingly, prior to a 

resident's discharge from an institution, the county social 

worker, in cooperation with the resident, the parents or guard i an , 

community service providers, and the interdisciplinary team shall 

formulate a discharge plan which includes, but is not limited t o, 

the following provisions: 

-6-
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a. The type of residential ae tting in which the 

reaident ahall be placed: 

b. The type of develop,1ental or work programs (work 

activity, aheltered workshop, or competitive employment) which 

will be provided to the reaidenti 

c. An individual habilitation plan consistent with 

Departlllent of Public Welfare Rule 185 to be implemented when the 

resident ia placed in the community placement : 

d. The scope of supportive aervicea which shall be 

provided to meet the resident'• needs as defined in the assessment 

aade pursuant to paragraph 21: 

•• Within 60 daya after placement the county social 

worker shall visit the resident in the community placement (after 

notice to the co111111unity program) to aaaeas whether ahe or he ia 

being provided the programs and ae rvices required by the discharge 

plan. The defendant Chief Executive Officers shall make 

available, upon request of the county soci al worker, the 

appropriate member or member• of the resident'• interdisciplinary 

team for the purpose of asai1ting with or conducting the 

-assessment required herein. The county social worker 1hall 

provide to the ho1pital and the communi ty program a writ_ten 

assessment of the appropriateness of the program and services 

being provided. The hospital shall in turn forward this assessment 

to the monitor with add itional comments, if any, by a member or 

members of the interdisciplinary team on the appropri ateness of 

the placement . 

23. If, within 75 days after placement, the county has 

not prov ided the hospital with the written assessment required by 

paragraph 22 (e), the hospital shall report this fact to the 

monitor and to the Commissioner . The Commissioner shall assure 

that auch an aaaeasment is conducted and aubmitted to the monitor 

within to days after placement. 

-7-
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Plaeefflent in COIMlunity Proqrus 

24. Peraona diacharged fr011 atate inatitutions ahall be 

placed in community programs w~ich appropriately aeet their 

individual needa, Placement ahall be aade in either a fa111ily home 

or a •tate licenaed hoffle, •tate licenaed program, or atate 

licensed facility except when, becauae of the reaident'• 

independent living 1kill1, the aoat appropriate placement would be 

an independent community residence, such as an apartment. In 

add i tion, until July 1, 1981, placement may alao be made in a 

certified fo1ter home for four or leas . 

25. For thoae per1ona not returning to their family 

home, preference shall be given to placement in amall reaidential 

1etting1 in which the population of mentally retarded persona does 

not exceed 16, and to facilities which, although exceeding 16 in 

total 1i1e, have living unit• of no more than 6 persona . However, 

defendants are not obligated to assure placement of any quota of 

resident• in lettings or living un i ts of a pa~ticular size. 

26, All persons d·i1charged from 1tate institutions s ha ll 

be provided with appropriate educational, developmental or work 

programs, such as public 1chool, developmental ~chievement 

programs, work activity, sheltered work, or competitive 

employment. 

Appeal From Community Placement Dec i sion 

27 . A state hospital resident or the resident's pa rent 

or guardian may object to a proposed community placement by 

appealing the placement decision pursuant to Department of Public 

Welfare Rule 185, which provide• appeal procedures under Minn. 

Stat. S256.04S, 1ocial service appeal. 

Techni cal Assistance 

28. The Commi11ioner 1hall allocate three 1taff 

positions to be filled . by persona whose functions will be to 

aaai1t in all phase• of the development of community-baaed 

•ervicea for •entally retarded person• in order to implement this 

O.cree, including the provi1ion of technical assistance to per1ons 

• • 
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developing community-baaed aervicea for • entally _retarded persons . 

29. The persona aelected by the Commiu.ioner to fill 

th••• positions ahal l be capable by reason of education or work 

experience to fulfil l the functions described in this section of 

this Decree. One of the positions shall be filled no later than 

November 1, 1980 by a person who will coord i nate the techn i cal 

assistance functions . The other two positions will be filled no 

later than January 1, 1981. 

30. The Co111111i1sioner shall •axe every possible effor t to 

obtain non-classified civil aervice positions for the three 

technical as.iatance staff, The positions shall be funded at 

the level necessary to obtain qualified personnel. These three 

positions shall be in addition to the current aix positions in the 

• ental retardation division, which ahall not be red uced d uring the 

pendency of this Decree • 

31. The Co111111issioner shall submit cand idates f or these 

positions to a screening co111111 ittee of five persons, three of whom 

shall be chosen by counsel for the plaint i ff• and two of whom 

shall be chosen by the Commissioner. The screening co111111ittee 

shall interview the candidates and subm~ t a report to the 

Commissioner ranking them and 1tating- their qual ifications for the 

positions. 

32. The Co111111 issioner shall prov ide the clerical 

services, travel fund ing, and other support necessary to assure 

that these persona may effectively carry out the technical 

assistance functions described in t h is section. 

33 . Without limiting the scope of t heir functions 

described in paragraph 28, the persona selected to fill the 

positions referred to in that paragraph shall: 

a. Inform developers and prospective developers of 

the applicable statutory and regulatory provisions, and of the 

community resources available to assist in development of 

community-based services: 
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b. Inv•stigate the availability of. funding for 

deve lopment of community-ba1•d services for • entaily retarded 

persons from state 1ource1 in a~dition to the Department of Publ ic 

Welfare, from federal agencies, fr0111 counties and local government 

units, and from private 1ource1: 

c. As1i1t developers and prospective deve lopers in 

obtaining necessary information from and providing necessary 

information to governmental agencies at the local, regional, 

state, and federal levels: 

d. As1i1t providers in planning for the development 

of individual habilitation plans, with special emphasis on 

assisting in the development of programs for persons who are 

physically handicapped or who present aevere behavior problems; 

e. Assist in the • anagement of t he development of 

new community-based aervicea and utilization of existing 

program•: 

f. Assist in the resolution ~f problems between 

community-based services and other components of the comprehensive 

program for mentally retarded persons; 

g. Assist county boards and community mental health 

boards, as applicable, in (1) identifying the needs of the i r 

mentally retarded persons, (2) developing service plans based on 

the needs of the mentally retarded persons, (3) developing 

appropriate programs and services, (41 monitoring and evaluating 

service adequacy and effect iveness: 

h. Assist state hospitals in developing plans for 

the de institutionalization process: 

i. Ass ist in coordinating the management and 

development of community-based programs and services with other 

component• of the mental retardation service system. 

Li censors 

34. On-going training shall be provided by experts in 

programming for aentally re tarded persona to all Department of 
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Public Welfare licenaora of reaidential and non-reaidential 

programs for ••ntally retarded peraons in the following areas: 

program planning for aentally retarded peraona, behavior 

• anagement, conununication programs, and the needs of physically 

handicapped peraona. When conducting a licensing review to assess 

whether appropriate programs of habilitation are actually being 

provided, licensor• shall directly observe program implementation, 

conduct interviews, review records and documents, and use 

appropriate checkliata in their assessments . 

35. Por each biennium, the Co111111is1ioner ahall determine 

the nwnber of licenaors required to fulfill hia responsibility to 

assure that licensed programs for mentally retarded peraons are 

•••ting the atandards set by law or rule and ahall include in his 

budget request a specific request for funds sufficient to fill the 

needed licensing positions • 

PART IV 

STAFF REOUI REMENTS FOR STATE HOSPITALS 

Positions Covered 

General 

36. As of the. date of this Decree, there are 5,677 f ull 

time equivalent positions allocated to aerve mentally retarded 

(MR), mentally ill (MI), and chemically depe ndent (CD) persons in 

state hospital• . 

37. For purposes of settlement, the parties agree t hat 

2915. 93 of these poaitions will be deemed to be serving mentally 

retarded individuals . There ahall be no reduction in th i s staff 

allocation until such time as each state hospital has posit ions 

aufficient to meet all of the ataffing requirements of paragraphs 

46 through 55 of thia Decree. 

38. The parties alao agree that 1556.52 poait i ons will 

be deemed to be aerv ing mentally ill and chemically dependent 

individuals. Nothing in this Decree governs the future use of 

th••• poaitions. 

-11-
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39. The re•aining 1204.55 poaitiona will be deemed to 

aerve the needs of all three groups. If there ia a reduction or 

reallocation of th••• positions, at least 45 percent of staff 

removed from these positions •ust be allocated to serve mentally 

retarded peraon,. (Por example, if 100 of these positions are 

eliminated, at least 45 will be reallocated to aerve mentally 

retarded individual• and will be added to the 2915.93 positions 

referred to in paragraph 37.) Thi• process of reallocating at 

lea•t 45 percent of theae positions ahall continue unt i l such t ime 

aa each state hospital has positions sufficient to meet all of t he 

staffing requirements of paragraphs 46 through 55, 

40. Th• claasificationa in paragraphs 37 through 39 are 

based upon classifications used in the Piacal Year 1981 Salary 

Roster, a copy of which ia on file with the Court. Appendix A, 

attached to thia Decree, provides detail• of th• method by which 

the positions have been classified. If a dispute ahould arise in 

the future because of any reorganization by the Department of 

Public Welfare, the classifications used in Appendix A and in the 

1981 Salary Roster shall be uaed as guidelines for determining the 

distribution of staff. 

Specialized ~aeilities 

Hospital Units 

41. The staffing standards of paragraphs 46 through 55 

do not apply to the four units licensed as hospitals at the state 

institutions--Unit lA at Brainerd State Hospital, Infirmary West 

at Cambridge State Hospital, the acute hospital ward (Third Floor) 

at Faribault State Hospital, and the medical unit at Rochester 

State Hospital. Th• staffing allocation for each of these units 

shall not be reduced from the level existing as of July 1, 1980, 

unless the reduction is justified by a decline in the number of 

••ntally retarded persona aerved by the specialized unit or by a 

determination by the Commisaioner either that a lesser number of 

staff or that another comparable service (for example, a local 

-12-

• • 

• 

• 



• • 

• 

• 

general hoapitall would • till • aintain the level of • ed ical care 

prov i ded by thoae unita. If the Co111111iasioner decides to reduce 

the nU111ber of staff allocated to any of these unita, notice of 

such reduction ahal l be prov i ded to the monitor and to counsel for 

the plaintiff• at least eight weeka prior to implementation of 

auch reductions. Counael for the plaintiffs may request t he 

monitor to determine whether the action proposed by the 

Commiaaioner ia consistent with this paragraph in accordance with 

the procedure• established in Part VIII of this Decree. 

Rochester Surgical Unit 

42. The Comm i aai oner may reduce the present alloca tion 

of ataff assigned to the surgical unit at Rochester State Hospital 

only if mentally retarded residents are provided the same range of 

aurgical aervices of the tame quality as is pre,ently provided at 

Rochester State Hoapital. 

Minnesota Learning Center 

43. The staffing allocation pre,ently made for the 

Minnesota Lear~ing Center ,at Brainerd State Hospital shall not be 

reduced from the .level of July l, 1980, unless it is justified by 

a decline in the number of mentally retarded persona serve~ by 

that unit or the Commissioner eatabl iahes in proceedings before 

the monitor in accordance with Part VIII of this decree that a 

reduction in ataff will not reduce the level of physical care or 

habilitation provided the resident• of that unit. 

44 . Posit ions assigned to hospital units (paragraph 4 1), 

the aurgical unit at Rochester State Hospital , or the Minnesota 

Learning Center ahall not be counted in establ i shing compliance 

with the ratios of paragraphs 46 through 55 of thi• Decree. 

Support Staff 

45 . The allocation, of janitors, foodaervice workers, 

and housekeepers shall be sufficient to a,aure that their 

functions (including the sorting and folding of laundry) are 

adequately perfor111ed without requiring routine aaaiatance from 

-13-



direct care etaff during ti••• when reaidenta are -in the 

reaidential living area . 

Number of Staff Required 

46. Sufficient physician• licensed to practice in the 

State of Minnesota ahall be employed to assure conaiatent 

attain111ent of a ratio of 1:175 of auch physicians to the total 

number of aentally retarded residents in each hospital. 

47. Sufficient registered nurses shall be employed to 

allow consistent attainment of a ratio of 1: 45 of such nurses 

assigned to the residential living areas to the total nwnber of 

aentally retarded residents in each hospital. 

48. Sufficient qualified personnel shall be employed to 

provide dental eervices specified in 42 C.F.R. S5457-462 (1979). 

49. Sufficient physical therapist• shall be employed to 

allow consistent attainment of a ratio of 1:50 of such therapists 

to the total nwnber of non-ambulatory mentally retarded residents 

in each hoapital. If it ia not possible for a state hospital to 

hire enough physical therapists to fulfill this requirement, 

· professionals such as occupational therapi sts shall be used to 

meet this ratio. 

50. Sufficient persons qualified to assist the 

therapists requir.ed under paragraph 49 ahall be employed to allow 

consistent attainment of a 1:30 ratio of such persons to 

non-ambulatory mentally retarded residents in each hospital . 

51. Sufficient aocial workers and social worker case 

aides shall be employed to allow consistent attainment of 1:40 

ratio of such persons to the total number of residents in each 

hospital. No ~ore than SOI of the total number of such persons 

shall be social worker ease aides. 

52. Sufficient direct care staff in residential program 

aervices shall be employed to allow allocation of 10.55 full time 

equivalent positions to each household within a hospital . Por 

purposes of determining compliance with this section, the number 

-14-
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of bouaeholds in• hospital will be deemed to be equal to the 

total Hntally retarded population of the hospital divided by 15. 

53. A sufficient nwnber of supervisory staff, 

professional staff, and semi-professional staff in residential 

living areas • hall be employed to allow a consistent atta i nment of 

a ratio of 1 18 of such ataff to the total number of residents at 

each hospital. No aore than 2SI of these posit ions may be filled 

by aemi-professiorial staff persona. Persons fill i ng these 

positions to ~•et the overall t:8 ratio may not be cons i dered in 

assessing compliance with the 10 .55 full time equivalent positions 

required in paragraph 52 above . 

54. Sufficient direct care staff in daytime program 

services shall be employed to allow allocation of such staff at a 

ratio of 115 of auch staff to the total number of residents vho do 

not receive such services from the public school. 

• • The number of direct care staff allo­

cated to meet this l:S ratio may be red uced to the extent tha t 

residential d i rect care staff prov i ded by paragraph S2 are 

routinely assigned · to follow residents and to engage in 

teaching and training in daytime program ••~vices. 

b. The maximwn number of residential direct 

care staff counted to meet the 1:5 ratio vill be .5 positions from 

each household of persons served by dayt ime program services . 

The number of households will be deemed to be equal to the number 

derived by dividing the total number of persons in daytime 

program services by 1S . 

SS. A sufficient number of supervisory, pro fess ional, 

and semi-professional staff in daytime program services shall be 

employed to allow consistent attainment of a 1:6.5 rat io of such 

staff to the total number of residents vho do not receive such 

services from the public achools • 

•• No more than 401 of these positions may be 

- 15-
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filled by aemi-profeasional staff persona. 

b. A aaxia1.1111 of 3/8 (37.51) of the peraons 

required by thia section aay alao be counted in deter~ining 

compliance with the direct care ratio of paragraph 54 if these 

peraons are routinely aaaigned to the teaching and training of 

residents. 

UH of Uill 
56. Although the allocation of direct care positions for 

reaidential aervicea ia to be at 10.55 per household, the actua l 

deployment of ataff for each household need not be uniform. 

Actual deployment of ataff shall take into account the apec i a l 

needs of physically handicapped persona, persona with aevere 

behavior problems, and persona with aubatantial communication 

deficiencies. 

57. Of the persons required to meet the direct care 

ataff requirements of either paragraph 52 or 54 above, there mus t 

be a sufficient number of recreation aides responsiole for 

implementing a program of organized recreation activities under 

the supervision of qualifi-ed profeuional or Hmi-•profeu i onal 

peraona to all.ow cons-iatent attainment of a 1 : 50 .ratio of such 

recreation aides to the total number of residents at each 

hospital. 

SB. In assessing compliance with paragraph 46 to 55 

above, positions allocated to meet the requirements of one 

paragraph may not be counted again to meet the requirements of a 

second paragraph. The only exceptions to this provision 

prohibiting double counting are l) the provision which allows the 

1:5 direct care ratio of paragraph 54 to be met by counting 37.51 

of the professional and aemi-professional staff of paragraph 55, 

2) the proviaion which allows counting .5 positions per household 

of direct care ataff from paragraph 52, and 3) the recreation 

aides provision of paragraph 57. 
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Cambridge State Ro1pital 

59. Staffing patterns at Cambridge State 801pital for 

the period froa July 1, 1980, through June 30, 1981, are governed 

by an agreement of the parties entered before the Cambridge 

• onitor on June 16 , 1980. A• of July 1, 1981, 1tandards at 

Cambridge •hall be controlled by the terms of this decree . 

Po1ition1 as1igned to Cambridge State Hospital may not thereafter 

be tran• ferred to any other 1tate ho1pital unless Cambridge State 

Ro1pital retains a 1taff allocation aufficient to meet all of the 

term• of this decree. 

In-Service Train ing Por Staff 

60. In-•ervice training programs at the atate 

institutions shall include increased emphasis on the proper care 

of phy1ically handicapped per1on1 (with particul ar emphasi• on 

their poaitioning needs), proper implementation of behavior 

aanagement programs, effective training for 1everely a nd 

profoundly retarded person• in communication skill •, and training 

with regard -to the 1ervice1 provided mentally retarded persons by 

residential and non-reaidential commu~ity 1ervice providers. 

Per1on1 with ~xpert ise in these areas not employed by t he 

Department of Public Welfare or at one of the institutiohs 

involved in thi1 action 1hall reg ularly be used to augment s uch 

in-service training. 

Consul tant Services 

61. Funding for the 1taffing requirements of this 

Decree • ha l l not be ach ieved by reduction in funding for 

consultants providing apecial 1ervices for mentally reta rded 

per1on1 as reflected in the Department' • report on file with the 

Court. 

Reporting of Recruiting Difficultiea 

62. In the event that • Chief Executive Officer is 

consistently unable to fill• position or positions required by 

thia Decree,• report shall be made and submitted in accordance 
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with Part IX of thi1 Decree detailing efforts • ade to recruit for 

such po1ition or positions. 

PART V 

REQUIREMENTS WITH RESPECT TO INDIVIDUAL RESIDENTS 

Individual Rabilitation Plans 

63. Each resident fflult be provided with an 

individualized habilitation plan and pr~rams of training and 

remedial services as specified in Department of Public Welfare 

Rule 34. These plans shall be periodically reviewed, evaluated, 

and, where necessary, altered to meet the current needs of the 

particular resident. 

Adapted Wheelchairs 

64. Each resident who requires a wheelchair must be 

provided one adapted to hia aize and personal positioning needs , 

• • 

Mechanical Restraint, Seclusion, Separation • 

65. For purposes of this section of thi1 Decree, the 

following definitions apply: 

a. The term ~mechanical re1traint• refers to all 

forms of restraint used to restrict the movement of an individual 

or the movement or normal function of a portion. of the 

individual'• body such as restraint chairs, four-point restraint 

to a bed, cuff and belt, camisoles, arm boards, face masks, 

standing boxes, posey boards, and the like, with the following 

exceptions: 

(1) All forms of manual restrainti 

(2 ) Standing boxes when used as part of a physical 

therapy programi 

(3) Devices used to provide suppor t for the 

achievement of functional body position or proper 

balance, 

(4) Devices customarily used on a short-term bas i s 

for specific eedical and surgical (as distinguished from 

beh·avioral) treatment J 
• 
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(5) Saf•ty d•vic•• to pr•v•nt inj~ry from 

incoordination or loaa of conaciousn••s, 1uch as ties or 

tying jacketa, aeizure helmets, aeat belts, and bed 

rails; 

(6) Seat belts in a motor vehic l e. 

b . The term •••cluaion• refer• to the placement of 

an individual alone in a room or other 1mall area from whic h 

egress i1 prohibited except that it does not include 1eparation 

when used in accordance v ith this 1ection. 

e. The term •separation• refer• to the pl acement of 

an individual for a brief time in a room or other small area from 

vhieh egress ii prohibited but only wh•n done vithout use of 

••chanical r••traint and in accordance vith the procedJres 

specified in this 1ection of this Deer••· 

66 . Except as provided in paragraph 69, no res ident 

1hall be plac•d in mechanical restraint, ••cl usion, or aeparation 

•xcept in accordance vith a behavior management program vhich 

meet• the r•qu i r•menta of this ••cti on of this Decree and which is 

author i zed ~ya committee consi1ting ~f, _at a minimum, the 

following per1ons: 

a. The Chief Executive Officer or that person's 

repreaentativ• designated from among senior admini s t rative 

pe r sonnel at the institution: 

b. The Medical Director or a physician licensed t o 

practice in the State of Minnesota selected by the Medical 

Director, 

c . A ataff m•mber with substantial experience in 

behavior management programs; 

d. A supervisory ataff •ember from a living unit 

(Thia m•mber of the committee may alao fill the committee position 

required by aubparagraph (e), above, if the peraon has aubstantial 

••peri•nee in behavior aanag•ment progr1m1 .)1 
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e. The reaident or patient advocate at the 

inatitution: 

f. One per• on e•J>erienced in behavior aanagement 

programs who is not employed by the Department of Public Welfare 

or by one of the inatitutions under the auperviaion of the 

Commia• ioner. 

67. A behavior aanagement program which includes the use 

of aechanical reatraint or • eclusion •hall be authorized by the 

committee only if that program i • to be uaed to conseguate 

specified behavior or behavior• which cause physical injury to the 

resident restrained or aecluded or to other• and only if the 

progr&J11: 

a. States the behavioral objectives of the 

program . 

b. Identifies and, if necessary, defines all 

behaviors relevant to the program. 

c. Contains procedures designed to reduce or 

eliminate the malad~ptive behaviors which occasion the use of 

mechanical restraint or seclusion. 

d . Contains procedures designed to repl ace t he 

• aladaptive behaviors which occasion the use of mechanical 

restraint or aeclusion with behavior• which are adaptive and 

appropriate. A procedure of routinely reinforcing the res i dent on 

• periodic basis (such as every 30 or 60 minutes or other time 

period not related to the actual incidence of the targeted 

maladaptive behavior) for the non-occurence of the targeted 

maladaptive behaviors, based upon a momentary observation or 

time-sampling, shall not satisfy the requirements of this 

subparagraph . 

e. Specifies that the procedures required by 

• ubparag raphs (cl and (d) • hall be implemented on all shifts and 

in all 1ppropriate areas of the i nstitution, unless the program 

specifies that for assessment of the ef~icacy of the procedures 

_,n-
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uaed it will initially (within the firat week) be i • pleaented only 

in• designated area or areas, only on certai n ahifta, or only for 

ahort period• of ti••· 

f. Ia submitted to the co11111itt•• with documentation 

that other leas reatrictive ••••urea of • odifying or of replacing 

the targeted • aladaptive behavior have been aystematical ly tried 

and have been demonatrated to be ineffective or that the present 

incidence of the behavior ia auch that the li~elihood of severe 

phyaical harm to the resident or other• ia ao great that other 

l••• restrictive ••••urea cannot reaaonably be employed. (This 

doc1J111entation ahall include reference to the date, time, and place 

of the action or action• of the re1ident which render the u1e of 

aeehanical re1traint or aeelu1ion neee11ary.) 

9. Specifie1 l••• re1trictive mea1ur•• which must 

be u1ed prior to placing the individual in mechanical re1tr1i nt or 

aecluaion, unl••• documentation is pre1ented to the co111111ittee 

which demonstrates that i111111ediate implementation of mechanical 

restraint or 1eeluaion ia neceaaary if the program can reasonably 

be expected to be effeeti~e. 

h. Specifi•• th• aehedule for u•• of the program. 

i . Speeifi•• the per1on or per1on1 responsible for 

implementation of the program. 

j . Speeifiea the data to be collected to assess 

progr••• toward the objectives of the program. 

k. Specifies the procedures to be followed in 

• odifying the program baaed on the data collected. 

1. Speeifi•• the criteria to be used in determining 

whether to continue with the program including: 

(1) A description of the changes in behavior 

which au1t oeeur, 

(2) The period of time allowed during which 

each change in behavior must oeeur if the program i1 to 

be eontinued1 



(3) A •pecific fized date when the program 

ahall terminate unless, prior to that date, the 

committee authorizes continuation of the program. This 

date shall not be later than three months from the date 

of authorization of the program by the committee . The 

co1M1ittee may, at the time the program is authorized or 

at any aubsequent time, direct that the program shall be 

terminated at an earlier time. 

m, Specifies the procedure to be followed in 

placing an individual in mechanical restraint or seclusion. 

n. Specifies the persons authorized to place the 

individual in mechanical restraint or •ecl u•ion. 

o . Specifies that mechanical restraint or seclusion 

may not be employed for a period longer than 15 minutes ~~ less: 

(1) Use of longer periods of mechanical 

restraint or •eclus ion is essential for effective 

implementation of the behavior management program, in 

whieh instance the use of such longer periods of use of 

mechanical restraint or seclusion . ahall be monitored. by 

profe~sional, semi -professional, or s upervisory staff in 

the residential living area or da ytime program area, 

or, 

(2 ) Extended periods of use of mechanical 

restraint or seclusion (such as at meal times or a t 

night) are necessary to prevent injury to the resident 

or to others, in which case: 

(a) The program and all documentation 

•ubmitted to the committee shall be submitted to 

the Assistant Commissioner of Mental Health of the 

Minneaota Department of Public Welfare, to the 

monitor, and to counsel for the plaintiffa, and, 
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(bl Reasonable atte•pts are • ade on a 

regular basis to render auch extensive or 

continuous programs unnecessary through the use of 

intensive behavior management programs. 

68. A behavior management program which includes the use 

of separation shall be authorized by the comm i ttee only if that 

program ia used to consequate specified, 1) self-injurious 

behavior, 2) aggressive behavior (which must include phys ical harm 

or the serious threat of it to others), 3 ) behavior• demonstrated 

to occur on a consistent basis prior to these specified 

self-injurious or aggressive behaviors in situations in whi ~h 

other less intrusive proeedurea have been used in response to 

these antecedent behavior• and have been demonstrated to be 

ineffective in reducing or preventing these specified 

self-injurious or aggressive behaviors, or 4 ) aerious property 

destruction or the imminent threat of serious property destruction 

on the part of the resident and only if the program: 

• · Meets all the requirement~ of subparagraphs ( a l 

through (nl of paragraph ~6 of this Decree (substituting 

•separation• in those subparagraphs for •mechanical restraint or 

seclusion•). 

b. DocUl'lents that use of separation would 

constitute withdrawal of the individual from a situation wh ich 

affords positive reinforcement. 

c. Specifies that termination of the use of 

separation will occur upon the cessation of the targeted 

maladaptive behavior together with completion of a specified 

minimum time-out duration, upon demonstration of social 

responsiveness or cooperation with the observer, or after 15 

minutes, whichever is the shortest period of time, unless the 

program may reasonably be expected to require a longer period of 

aeparation (not to exceed an hour) in order to be effective when 
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intitally (within the first week) implemented and then only if the 

program apecifies that: 

(1) Superviaory peraonnel approve the use of 

that procedure in excess of 15 minutes and that approval 

is noted in the resident's permanent record. 

lll Documentation of the resident'• behavior in 

the separation roor is made on no less than ten minute 

intervals and in sufficient detail to pro· . de a bas i s to 

determine what changes may be required in the separation 

procedure or the behavior management program to render 

use of such extended periods of confinement unnecessary. 

(3) If appropriate, ataff persons interact or 

attempt to interact with the resident in order to 

facilitate release from confinement. 

d. Specifies that a staff person must observe the 

resident at all times while the resident is in aeparation. 

e. Provides that any room used to confine a 

resident as part of a separation program shall: 

(1) Be free of objects or fixtures that can be 

broken or cause or inflict injury and otherwise provide 

a safe environment for the resident. 

(2) Have an observation window or other device 

which permits continuous monitoring of the resident 

during separa tion. 

(3) Rave a locking device which permits the 

door to be opened from the outside without a key . 

(4) Be large enough to allow the resident to 

atand, to 1tretch his or her arms, and to lie down . 

(5) Be well-lighted, well-ventilated, and 

clean. 

69 . Mechanical restraint or seclusion, not part of a 

behavior management program, may be u1ed only on an emergency 
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basis to prevent the resident restrained or aecluded from injuring 

himself or others1 provided that: 

a. Each use ahall be reviewed by administrative 

personnel with aufficient authority to direct the development and 

implementation of a treatment program to address the behavior 

resulting in the use of aechanical restraint or seclusion, which 

pr09ram shall be developed and implemented, if appropriat e, in 

accordance with thi1 O.cree. 

b . Documentation of t his review, including an 

assessment of the appropriateness of emergency use of mechanical 

re1traint or 1eclua ion , shall be entered in the rea i dent's 

permanent record. 

c. The review shall be di1cus1ed by supervisory 

peraonnel with 1taff peraons who were on duty in the living unit 

or other area at the time of t he emergency use of mechanical 

restraint or seclusion . 

70. In each instance in which mechanical re1traint , 

1eclusion, or separation is employed, regardle11 of whether it 

occurs as part of a behavior management program, the person 

instituting it1 use shall record in the resident 's record : 

a. A detailed description of the precipi tating 

behavior . 

b. The expected behavioral outcome. 

c. The time when the res ident was restra ined or 

1ecluded. 

d. The time when the resident was released. 

e . The actual behavioral outcome . 

71 . Arly resident placed in mechanical restraint or 

seclusion shall be checked at no leas than ten-minute intervals. 

Documentation of these checks and a brief description of the 

resident' s condition at each check aust be placed in the 

resident's record at least every hour. 
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72. l copy of all programs received by the committee 

pursuant to paragraphs 66 through 68 of this Decree, together with 

all doclll!lentation submitted in support of the request for approval 

of the program, and a record of the committee'• action on the 

proposal ahall be: 

a. Entered into the resident'• permanent records, 

unless the program ia disapproved in wh ich instance a notation 

shall be made in the record and a reference made to the place 

where the disapproved program ia filed. 

b, Maintained in a central file by the committee. 

73. A report shall be provided to the monitor and 

counsel for the plaintiffs of each injury auffered by a res i dent 

•• a result of the use of mechanical restraint, seclusion, or 

aeparation procedures. 

74. Paragraphs 65 through 73 of this Decree do not apply 

to the Minnesota Learning Center at Brainerd State Ho~pital. 

Nothing in this Decree shall bar any action by any residen~ with 

regard ~o the use of mechanical restraint, aeclusion, or 

separation at the Minnesota Learning Center. 

Limitations on the Use of Major Tranquilizers 

75 , Major tranquilizers must not be admin i stered to 

residents for punishment, for the convenience of the staff, or as 

a substitute for program. 

76, Major tranquilizers may be used for control or 

modification of behavior of residents only when necessary to 

prevent injury to the res i dent or others or when the behavior 

involved has been found to be a substantial impediment to 

implementation of the plan for habilitation of the resident . 

77. Major tranquilizers must not be used for the purpose 

of controlling or aodifying behavior of residents unless• 

physician licensed to practice medicine in the State of Minnesota 

has prescribed medication for that purpose . The physician who 

prescribes such medication must insure ttt.t the target or 
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objectionable behaviors to be aodified are apecified in the 

resident'• record. 

18. Najor tranquiliser• aust not be uaed for the purpose 

of controlling or aodifying behavior of reaidenta unless records 

baaed upon direct staff observation are conaiatently • aintained . 

Aandom aurveya, which shall include daily aamplea, aay be uaed in 

preparing aueh records. Such records auat ahov th• nwnber of 

ti••• the target or objectionable behavior apeeified in accordance 

with paragraph 17, above, ha• occurred. Major tranquili1ers auat 

not be used unl••• the deteraination to prescribe or to continue 

the prescription of such • edication and th• deteraination 

of the dosage of auch aedication to be adllliniatered ia baaed upon 

evaluation of the efficacy of the aedieation in controlling or 

aodifying the apeeified behavior aa demonstrated by the incidence 

of target or objectionable behavior• recorded in accordance with 

this paragraph. 

79. ·Nothing in thia section of this Deer•• shall be 

construed to p~event the Medical Director of the appropriate 

institution from preacribing the administration of aajor 

tranquili1•r• to a reaident in a aanner ineonsiatent vith the 

provision• of thia aeetion ao long aa the basis for the clinical 

judgment to do ao i• recorded in the resident'• record and eopiea 

of all portion• of the reaident•a file which are pertinent to that 

decision are aubmitted to the monitor in accordance with Part IX 

of this Deer••• 

10. Paragraph• 75 to 79 of thia Decree apply only at 

Nooae Lake State Roapital. 

11. Counsel for the plaintiff• no earlier than March 1, 

1911, and no later than Deeeaber ll, 1981, • ay request the monitor 

to deter• ine in a • anner eonaistent vith part VIII of this Decree 

whether this section of the Deer•• should be applied at Cambridge 

State Boapital, St. Peter State Boapital, or Willaar State 

loapital. Thia section of the Decree ahall not apply to these 
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three institutions except upon further Order of the Court. 

PAM VI 

PHYSICAL PLANT 

82. In each institution, toileting and bathing areas 

used by aentally retarded residents ahall be mod1f1ed as necessa:y 

to inaure privacy no later than July 1, 1981. 

83, The Department of Public Welfare ahall seek a~ 

appropria tion to provide carpeting or an alternative fl oor 

covering for all areas which will be in use for mentall y re tarded 

peraons in state hospitals in 1986, in accordance with a plan to 

be developed by the Department no later than July 1, 1983. 

Carpeting or an alternative floor covering shall be installed no 

later than 1986 , contingent upon legislative appropr i at ion of 

funds. 

84. If legislat ive approval has not been obtained for 

the carpet or alternative floor covering by Ma y 1, 1984 , 

plaintiffs will be allowed to aeek further relief from the Court 

for these items. 

BS. At Fergus Falls State Hosp i tal, after the Ad u!t 

Achievement Center has completed its transfer t o a renovated area, 

the residential area• for the Achievement Center for the 

Phys i cally HandieapP.ed will be altered t o provide a: least t hree 

households , unless the resident population of the Achievemer.t 

Center for the Physically Hand icapped at the time of the transfer 

is 45 or less. 

86. At Fergus Falls State Hospital , the Departme~t s~all 

seek an appropriation to provide air conditioning (or an 

alternative form of ventilation if one is found to be more 

appropriate for the health and well-being of the residents ) for 

the residential areas occupied by the Achievement Center for the 

Physically Handicapped, The air conditioning or alternative 

ventilation shall be provided by May 1, 1983, contingent upon 

legislative appropriati on of funds . 
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17. Jf legislative approval haa not be•~ obtained for 

th i s air conditioning or ventilation by Nay 1, 1913, plaintiffs 

will be allowed to •••k further relief from the Court for thi1 

item. 

PART VII 

LEGISLATIVE PROPOSALS 

18. Prior to ••eh ••••ion of the Legi1lature for the 

durat ion of thi1 Decree, the Commia1ioner 1hall propo1e to the 

Governor for 1ubmisaion to the Legislature all meaaures neee1sary 

for implementation of the provi 1iona of thi1 Decree. 

89. Aa part of the Governor'• 1981 budget recommendation 

and le9i1lative pr09ra~ the Commisaioner wi ll 1ubmit to the 

Le9i1lature propo1ala address ing the following : 

a. Semi-independent Living Service, (SILS ). The 

proposal will provide for no l••• than Sl,700,000 for SILS. The 

funding can be provided fr0111 any combination of county, 1tate and 

federal •ouree1. (It i 1 the intent of the partie1 t hat the Sl.7 

~illion dollar• 1hall fund add itional SILS placement• in add i t i on 

to tho•• cur~ently in e1i1t enee .) 

b. Need for add itional capacity in c:ommunity-based 

residenti al faci l ities and developmental achievement centers 

(DAC1), The propoaal wil l provide for the development of 

add i tional bed capacity and DAC capacity necessary to accommodate 

former residents of s t ate institutions. The legialation 1hall 

addres1 the funding •eehaniam for OAC programs, transportation, 

and building renovation neceasary to serve former re s ident• of 

atate i nstitution,. 

e. Sheltered Workahops . These serv ices are funded 

by the Mi nnesota Department of Economic Security. The Department 

of Public Welfare will te1tify on behalf of an anticipated 

propo1al to increa•• the nwnber of auch workahop1 and will, by 

January 1, 1981, enter into an interageney agreement wi th the 

Department of Eeon011ic Security to clarify re1pon1ibilitie1 with 



-
re•pect to • heltered work• hop•, developaental •chi'evement centers, 

work •ctivity center•, and independent living programs. 

d. Pamily Sub• idy Program. It will be proposed 

that the • tatutory reference to •ezperimental• ahall be atricken 

•nd that the funding be increaaed to no less than $924,000 for the 

biennium. 

•• Start Up and Construction Grant• -in-Aid . The 

Department will propose no less than $600,000 for the biennium f or 

the funding of grants-in-aid and • tart up costs pursuant to Minn. 

Stat. §252.30 . In addition, the Commissioner will study the 

feasibility of a atart-up and conatruction revolving low-interes t 

loan fund for profit and non-profit aervic• providers and a 

long-term payment guarantee policy for uae by providers in 

obtaining private financing. Thia report ahall be provided to the 

monitor and plaintiffs' counsel within one year of the date of 

this Decree. 

f. Financial incentives to place mentally retarded 

persons · in state hospitals. The proposal will eliminate the 

financial incentives currently encouraging counties to place 

mentally retarded peraons in state hospitals. 

90. Legislation to be proposed by the Department as 

required by this Decree ahall be developed in consultation with 

intere• ted community groups • uch as Minnesota Association for 

Retarded Citizens, Minnesota Developmental Achievement Center 

Association, Association of Residences for Retarded in Minnesota, 

Society for Autistic Children, United Cerebral Palsy, Advocating 

Change Together, Minnesota Association of Counties, and 

plaintiffs' -counsel, Preparation of legislation, including 

meetings with interested parties, aha _l begin forthwith. 

PART VIII 

APPOINTMENT ANO RF.SPONSIBILITIES OF A MONITOR 

91, Within thirty daya of the date of this Decree, 

counael for the partie• ahall, if they are able to •gree, aubmit 
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to the Court for approval their joint nominee for a peraon 

qualified to aerve aa a aonitor of the implementation of this 

Decree . 

92. In the event that the partie• cannot agree upon a 

joint nominee for the monitor poaition, counael for the part i es 

ahall, within forty-five day• of the date of thia Deeree, aubmit 

to the Court their nominee or nominee• (no • ore than three 

monimationa can be made by the t laintiffa or by the defendants) 

for the monitor posit ion. 

93, The monitor 1hall have the edueation and exper i ence 

neeessary to perform the duties 1pecifi ed in this Decree. The 

• onitor •hall be a per1on with experience in the field of mental 

retardation and with familiarity with community-based progr.ams and 

in1titutional programs for peraon1 who are mentally retarded . 

94 , The monitor'• right1 and responsibil i ties • hall be 

limited to tho1e specified in thi1 Decree. 

95 . When approved by the Court, the monitor ahall be 

appointed to perform the following functions in his or her 

profe~sional capacity a~• neutral officer of the tourt: 

._a . The- monitor 1hall review the ex-tent to wh ich t he 

defendant• have complied with this Decree. 

b , The monitor may retain qualified consultants and 

support personnel necessary for adequate review of compliance by 

the defendant• with thi1 Decree. 

c. The monitor ahall report semi-annually to the 

Court and to counsel for the part i es 1ummarizing actions taken t o 

fulfill the function• of a monitor and stating the extent to wh ich 

the defendants have complied with actions required by this 

Decree. 

d. The • onitor ahall receive and inveatigate 

reports of alleged non-compliance with the provi1ion• of this 

Decree from eounael for the plaintiff• and from other interested 

persona. If the aonitor haa reason to believe that the defendants 
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have not co• plied with this Decree, the procedures established in 

subparagraphs (e) through (h) below ahall be followed . 

e. If the monitor believes that a provision of th is 

Decree ia not be i ng complied with, the • onitor ahall forthwith 

provide notice to counsel for the parties, to the Co111miaaioner, 

and to the appropriate Chief Executive Officer of the factual 

basis for the • onitor's belief . 

f. Subsequent to such notice, if the monitor 

determines that the Commissioner or the Chief Execut ive Officer 

has not taken appropriate ateps to remedy with reasonable 

promptness the deficiency reported by the monitor in the notice, 

the monitor shall notify counsel for the parties of that 

determinat ion and shall allow them two week• within which to 

resolve the matter informally. If no resolution is reached the 

• onitor shall direct counsel for the parties and appropriate 

Department of Public Welfare and institutional personnel to confer 

formally with him or her to establish the steps which should be 

taken to remedy the deficiency. 

· g. If either the monitor or either party is 

dissatisfied vith the result of the formal conference held in 

accordance with subparagraph (fl, above, the monitor •hall 

conduct, or retain a qualified hearing officer to conduct, an 

evidentiary hearing regarding the question of compliance raised by 

the notice provided defendants pursuant to subparagraph ( e ) above. 

Evidence • hall be received in accordance with the • tandard 

established by Minn. Stat. SlS.0419 (1978). The monitor shall 

aubmit to counsel for the parties and to the Court findings of 

fact baaed upon the record presented at this hearing together with 

whatever recommendation regarding corrective action the monitor 

may deem appropriate. 

-• 

• 

h. Recommendations made by the monitor shall not be • 

implemented except on • otion by either of the parties or by the 

Court, after notice and an opport unity for all partie• to be heard 



• • 

• 

• 

by the Court. ieports, reco111111endations, and findin9s of fact made 

by the • onitor may be received in evidence in any further 

proceedin9• in thi• action. 

i. Notwith•tandin9 any other provi • ion of t his 

Deer••• al l allegation• of non-compliance and all d i sputes under 

thi• Decree • u•t be taken to the •onitor prior to •ubmi •s ion to 

the Court, except that a failure to make the physical plant 

improvement• required under Part VI and requests to repl ace the 

monitor • ay be brought d i rectly to the Court . 

j. The 110nitor • hall provide reasonable advance 

not ice to the appropriate Chief Executive Officer or other agency 

admini•trator of any visit to or in1pection of an in•titution or 

community facility unless the • onitor has rea1onable and 

part i ~~lar bas i l to conc lude that effective monitoring of 

implementation of thi1 Decree could not be accomplished if advance 

notice were given. If the monitor determines that no advance 

not ice 1hould be g iven, the _monitor • hall , nevertheless, upon 

arrival inform the Chief Executive Officer or administrator (or in 

the ab•ence of •ueh persona , other ••nior administrative •taff 

person•> of hi• or her pre•ence at the in•titution· or agency. 

k. The aonitor •hall establ ish and confer with, on 

a regular ba•i•, a group composed of representat ives of 1tate 

hospital parent groups, organi zations • uch as the Minne•ota 

Associ at i on for Retarded Citizens, local Association f or Retarded 

Citizen• chapters, the Minnesota Developmental Achievement Center 

Assoc i ation, the Association of Residences !or the Retarded i n 

Minnesota, Socie ty for Autistic Children, United Cerebral Palsy , 

Advocating Change Together, and other interested per1ons. The 

Cofflllli ssioner shall be notified in advance of the group'• meeting 

and may send a representative • 

1 . The 110nitor • ay initiate proposal• to the Court 

only as specified in paragraphs 96 (d) and 102 of thi• Decree. 
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t6. The defendant• shall cooperate with the aonitor and 

any consultant• retained by the • onitor to assure that the 

function• of the • onitor aay properly and effectively be carried 

out. In this respect, the defendant• shall take the following 

actiona, which are intended to exemplify, but not to limit, the 

• cope of their cooperation with the • onitor: 

a. Provide access to the grounda, build i ngs, and 

all rertinent records of the •everal institutions involved in this 

action. 

b. Provide access to pertinent records and 

information at the Dep1rtment of Public Welfare, including 

information which Department of Public Welfare employees mus t 

retrieve from data proceaaing • y• tema. 

c . A1• ure that discharge and placement plans for 

state hospital residents include a provision that the mon itor has 

access to records of i nd ividuals from atate hospitals placed i n 

community facilities and to the community facilities provid ing 

aervices to these .individuals for the purpoae of determ ~ning 

compliance ·with this Decree. 

d. If there ia a diapu~e •• to the monitor's right 

of access to any information or documenta, he or ahe ahall confer 

with counsel for the parties . If no agreement i • reached, the 

question may be aubmitted by the monitor to the Court for 

resolution after notice to counsel for the parties. 

97 . The Commi ssioner of Public Welfare ahall provide 

funding for the monitor in an amount of $55,000 for the f i rst year 

of service and an annual amount increased in subsequent years on 

the aame basia as coat-of-living increase• provided state 

employeea. The aethod of providing this funding 1hall be 

approved by the Court after notice to counael for a l l the parties • 

That method of fund ing ahall be designed to provide, if at all 

possible, that the mon i tor ahall be included in a group fringe 

benefit program. The •ethod of funding shall alao provide that 
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any funds not •pent in one year ahall be available for expend i ture 

in aubsequent year• • The • onitor ahall not spend • ore •oney for 

his or her peraonal ••rvicea, for consultant and aupport 

peraonnel, and for other expenaea than is provided pursuant t o 

thia paragraph. The Couisaioner ahall provide office apace and 

equipment, telephone aervice, and clerical support for the monitor 

and persona paid out of the • onitor'• budget. The 1110nitor shall 

not be housed with Department of Public Welfare personnel subject 

to the obligations imposed by this Decree. The defendants and 

counsel for the plaintiffs •hall cooperate with the monitor should 

the monitor 1eek to employ peraon1 under any program wh i ch 

require• a atate agency or a non-profit corporation to be the 

sponsoring agency for auch employment. 

98 . The monitor ahall aerve at the pleasure of the 

Court. The • onitor •hall be appointed no later than November 1, 

1980, and ahall serve regular terns of no less than one year until 

July l, 1987. Any party may move the Court for replacement of the 

monitor for failure to fulfill the functions specified in this 

Decree. Any replacement for the monitor shall be appointed by the 

Court in accordance with procedures similar •to those provided in 

paragraphs 91 through 93, above. 

PART IX 

REPORTING REQUIREMENTS 

99. Copies of all reports required to be made pursuant 

to this Decree shall be: 

•· Submitted to counsel for the plaintiffs, and 

b. Submitted to the monitor appointed pursuant to 

Part VIII of this Decree. 

100. The parties shall confer with the 1110nitor no later 

than thirty day• after the monitor assumes that position to 

establish • ore detailed reporting requirements which the 

defendant• ~uat follow. To the extent feasible, internal 

• anagement report• already developed or which • ay be developed at 
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the aeveral inatitutiona and at the central office of the 

Depart.lllent of Public Welfare ahall be uaed. Doc\Jlllenta or other 

report• providing the inforaation neceaaary to a••••• compliance 

ahall be freely uaed in lieu of reports whi ch would be prepared 

aoley for the purpo•• of the reporting requirement• of thia Decree 

and any orders iaaued purauant to it. Appropriate deference in 

eatabliahing reporting requirement• ahall be given to the varied 

administrative and aanagement atruetur•• of the aeveral 

inatitutions. 

101. The reporting requirements ahall include information 

nec•••ary to aaaeaa compliance with all proviaions of thia Decree. 

That information ahall include, but 1a not liaited to, regul ar 

report• on the following: 

a . Report• showing the positions at the institution 

assigned to •••t the staffing requirement• of t hia Deer•• together 

with the total allocation of all poaitiona at th• institution; 

b. Res i dent cenaua by househol d ; 

c. Namea of all reaidenta adm i tted after the date 

of thi• Decree together with a copy of the admission s ummary; 

~• Nam-• of all residents diacharg~d or 

tranaferred after the date of thia Decree, the institution, 

agency, or other placement to which a discharge or transfer was 

made, and the county in which that placement ia located: 

•· Namea of all peraona placed in restra int, 

aeel uaion, or separation together with the number of times ao 

placed and the length of time in restraint, aeelusion, or 

aeparation1 

f. Copiea of all death report• and all incident 

reports regard i ng ser ious injuriea to resi dent•: 

g . On at leaat a aeai -annual baai• a liat of new 

residential and non-residential community baaed facilitiea 

developed or under develop11ent1 
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h. By December 15, 1980, and each December 15th 

thereafter, a copy of legislative proposals to be subm itted to the 

Legialature purauant to Part VII of th i• Decree: 

i. Notification to the • onitor and plaintiff'• 

c~unael in advance of each legialative hearing or co111111ittee 

~•etir~ r•g1rding all leq i slative • eaaures propoaed to implement 

this deCTee •h•n the tiae or place of the hear1ng or meeting vould 

~ot appear in infonaation reqularly avail able to the general 

public: 

j. Copies of any document or report, other than a 

docunient or report vhich would be covered by the attorney-clien t 

privilege, regarding allocation of staff or funda to, limitations 

on employment of ataff or on expenditure of funds at, or changes 

in the organization of reaidenta or ataff at any of the several 

institutions. (Such document• ahall be eubmitted forthwith in the 

event that the action proposed or required by the document could 

rea1onably be expected to have an immediate and eubatant i al 

adverse effect on the implementation of th i• Decree.) 

102 • . Any agreement on the epecific reporting requir~men~s 

reached by the • onitor and the partiea shall be incorporated in a 

propoeed order eubmitted to the Court for approval v i thin 60 days 

of the appointment of the Monitor. In the event that agreement 

cannot be reached by the aonitor and the partiea on the aubstance, 

format, or schedule for reporting, the monitor may, upon notice to 

all parties, submi t proposed reporting orders to t he Court for 

approval. Modifications in the reporting orders approved by the 

Court may be submitted by the monitor to the Court after provid ing 

the parties an opportunity to review and to comment on proposed 

changes. 

PART X. 

GENERAL PROVISIONS 

103. The defendant Co111111iasioner and the defendant Chief 

Executive Officers auat not comply with any executive or 
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administrative order or directive which in any way interferes with 

or impedes compliance by them with all provisions of this Decree. 

104. A copy of this Decree shall be po~t•d in a prominent 

place in each building used by residents at the institutions -­

involved in t hi s action. 

105 . The obligations imposed upon the defendants under 

this Decree are not intended to relieve the defendants of any 

other obligations imposed upon them under any state or federa l 

statute or regulation. 

106. Counsel for the parties and the monitor shall not 

disclose information obtained pursuant to the reporting 

• • 

requirements of this Decree regarding individual residents of or 

employees at any state institution or communi ty facility except to 

persons directly associated with them in seeking implementation of • 

this Decree (who shall be subject to similar limi tations on 

disclosure ) or except when necessary in proceedings before this 

Court . 

107 . C~unsel for the plaintiffs and others with their 

authorization must be allowed reasonable access to the grounds, 

buildings, and pertinent records at the state institutions and 

community facilities for purposes of observation and examination 

until further Order .of this Court. 

108 . Within fifteen (15) days of the date of this Decree 

the defendants will cause payment to be made to Central Minnesota 

Legal Services the sum of $100,000 to cover coats and a ttorneys' 

fees for the prosecution of this action. 

109 . Effective as of July l, 1981, the Consent Decree 

entered into with regard to Cambridge State Hospital on December 

28, 1977, and all orders issued pursuant to that Decree are 

dissolved. 

110. The provisions of thia Decree shall not constitute 

an admission by the defendants as to the truthfulness of any of 
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the allegations in the Complaint or aa to their liability in this 

action. 

111. This Court shall eontinue to • aintain juraidiction 

over this action until July 1, 1987. On that date jurisdiction 

over thia aetion shall end if the defendant• have aubatantially 

complied with the ter1111 of this Decree. If the defendants have 

fully complied with all provi1ion1 of thia Decree prior to July 1, 

1987, they may move the Court, upon notice to counael for the 

plaint i ff•, for an earlier termination of juriadi ction. 

DATED: September 

UNITED STATES SENIOR DISTRICT 
JUDGE 

\5 ----· 1980. 
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APPENDIX A 

Staff Allocat ions 

MR ~ ~ 

l. Anoka 0 364.41 

2. Brainerd 378. 25 206 . 12 7.2.S5 

MLC 55 0 

3. Cambridge 698 .a U .63 0 

,. Faribault 926 , 2 65.64 0 

5. Per9u1 Palls 242.2S 157.25 184.4 

6 . Moose Lake 147 . 73 138.9 200.27 

7. Roche1ter 125 187 . 3 154.9 

Surg ical Onit 56.7 

8. St. Peter 185 . 7 157.6 296.6 

9, Willmar 157 190. 5 283.4 

2, 9l5.93 1,204.ss W56.52 
Protect ed 451 to MRS Not Protected 

if reduced 

l. Since Anoka 1erves only mentally ill and chem ically 
dependent per1ons, any reduction in 1taff ·i• not governed by this 
agreement, 

2 . The 1981 Salary Roster 
Service (GS ) and 30,6 positions 
are combined to give the 206,1. 
Willmar and St. Peter. 

li1t1 175.5 pos i tions as General 
for laundry . The se two numbers 
The same procedure is used with 

3 . Cambridge ii listed as having 743.4 positions. The 40 
over-complement positions are no t included here. There are 216 .67 
positions listed as Ge neral Services. Plaintiffs have agreed that 
10 percent of this general 1ervice 1taff (21,6 posit i ons) may be 
classified as •other• so that 45 percent of the reduc tions from 
t his portion of the staff will be reallocated to MR, The 
rema i ning 23 positions in the •other• category are laundry 
workers , 

4 . Far ibault follows the same procedure as Cambridge. Of 
the 206 general service workers, 10 percent (20.6) are classified 
as •other• and 45 laundry vorkera are added to give a 65.6 total. 

• • 

• 

5. Accord ing to data from June, 1980, the hospitals serving 
more than one disability group (i.e., all except Anoka, Cambridge, • 
a nd Faribault) had a population of a pproximately 3050 of wh ich 
approximatley 1350 were mentally retarded. Based upon these 
population figures, 45 percent is used as a ba1i1 f or pro-rating 
gene ral service staff. 
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EXHIBIT F 

Shirley J. Schue-------------------------------------------------------RESUME 

Address : 2640 Werth Road 
Alpena, Michigan 49707 

Telephone: 517-3S6-4151 
517-3S6-2161 

PROFESSIONAL GOALS: 

(Ho~) 
(Business) 

1. To promote the principles of normalizat ion and the placement of the 
developmentally disabled into tne least restrict i ve setting. 

2. To persue positons rela~ed to coll'fl1unity placement of the handicapped 
that allow for the growth of my professiona l abilities. 

3. To perform my job in a knowledgeable and enthusiastic manner. 

EDUCATIONAL BACKGROUND: 

August l 'J77 

May 197 3 

May 1910 

WORK EXPERIENCE: 

Sept. 1980 to present 

M.S. degree ~n Educatio~ 
Indiana State Un•versity 
Terre Haute, Ind1ana 47209 

B.S. ~egree i" Ed ucation 
Indiana StJt~ Univers i t 1 
Terre Haute, indiana 475J9 

Washington High School · 
Washington, Indiana 47501 

Northeast Mi chigan Corrmunity Mental Health 
630 Walnut Street 
Alpena, Michigan 49707 

Position: Suoervisor of Clinical and 
Casemanagement Services 

Respons i ble for the supervision of all clinicians and case-
management staff providing services to developmenta !ly disabled clients . 
These services include clacement from state facilities into a 145 
bed special i zed corrmunity placement program, chi1dr!n's place-
ment and licensing of foster care homes, l 16 bed semi-ind~pendent 
train ing home, placement of individuals into nonspecialized adult 
foster care, outpatient services and coord:nation of training 
for direct care staff. 
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April 1976 to Sept. 1980 Northeast Michigan Cvrrrnuni ty Mental Hea lth 

630 Wa lnut Street 
Aipena, Mich~gan 49707 

Posi tion: Skil l s Development/ 
Day Program Supervisor 

Responsible for t he supervision of programs and staff of two 
adult activity centers that service approximately 35 clients 
each of varying degrees of disability. I coordinated biannual 
team meetings and i ndividual program plan 1Meti ngs . 

Sept. 1975 to April 1976 St. Anne ' s Elementary School 
Alpena, Michigan 49707 

?osition : Tea~her 

Taught hal f-time in t~e sixth grade. I cover!d the following 
subjects: readi ng. spelling social studies, Engl ish and 
music. 

Sept . 1973 to May 1975 Putnam-West Hendrix Special Ed . Cooperative 
Bl i nbridge, Indiana 

Position: Teacher 

Taught tra i nable mentally impaired students in a self contained 
cla ssroom. Ages ranged from 12 to 18 years of age. 

CREDENT IALS: 

Licensed as a social worker by State of _Michi gan 
Alli ed staff privileges: Alpena General Hospital 

VOLUN TEER/PROFtSS IONAL ORGAN I ZA TI CNS: 

Special Olympics Program 
American Associati on on Mental Deficiency 
Nor thern Mi

1

chigan Conference on Developmental Disabilities (Chairperson) 

• 
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EXHIBIT G 

Federal Regieter / Vol. & o. 49 / Wednesday, March 13, 1985 -!es and Regulations 10013 

DEPARTMENT OF HEAL TH AND 
HUMAN SERVICES 

Health Care FlnancJng Administration 

42 CFR P~rta 435, '36, '40 end 441 

[BERC-182~] 

Medicaid Program; Home and 
Community~ Semcea 

AQINCY: Health Care Financing 
Administration (HCFA), HHS. 
ACTION: Final rule. 

effective dates as specified in section 
. IV. 

FOA FURTHER INFORMATION CONTACT: 
Robert Wren, (301) 594-8691. 
SUPPl..llHNTAAY IN,rORMATION: 

J. Background 
On October 1, 1981, we published an 

Interim final rule with a comment period 
(46 FR 48532) Implementing the 
provisions of section 2176 of Pub. L 97-
35, the Omnibus Budget Reconciliation 
Act of 1981. 11loae regulations 
established a waiver program under 
whicll States are reimbursed for 

., providing home and community-based 
SUMMARY: This rule amends the interim services to individual.a who would 
final Medicaid regulations published on otherwise require the level of care 
October 1, 1981 that implemented . provided ln a skllled nursing facility 
section 2176 of the Omnibua Budget (SNF) or Intermediate care facility {ICF). 
Reconciliation Act of 1981. The 
regulations permit States to offer, under n. Statutar, Am•MmPDla 
a Secretarial waiver, a wide array of - Section 2176 added a new section 
home and community-baaed services 1915(c) to the Social Security Act {Act) 
that an individual may need to avbid that authorizes the Secretary to waive 
lnstifutionalization. These final . certain Medicaid statutory requirements 
·regulations: (1) Provide that certain to allow a State to cover a broad array 
facilities muat meet standards. Including of home and c;ommunity-based 1ervieet 
those established under section 1618(e) provided to indlviduala as an alternative 
·of the Social Security Act. if waiver to institutionalization. Jt also provides 
services are lo be provided in the that the Secretary may not approve the 
facilities. (2) reviae the eqQation that State's request for a waiver uniess the 
Slates muat use to determine the cost- State, at a minimum. provides , 
effectiveness of their waiver programs, satisfactory assurances to the Secretary 
(3) clarify that theae services are that 
available, at a State'• option. to both 1. Necenary safeguards (including 
medically needy lndividuala and adequate standards for provider 
categorically needy individuals, (4) participation) have been taken to 
pro\ide that all recipients who are protect the health and welfare of 
eligible under a special income level will beneficiaries provided services under 
have their post-eligibility income treated the waiver and to assure financial 
in a comparable manner, (5) revile some accountability for funds spent for the 
aspects of the usurances and the · services; 
documentation that Stat.es must provide 2. The State will provide for an 
in their waiver requests, (6) revile the evaluation of the need for the inpatient 
effective date of an approved waiver, {7) 1ervicet for individuals who are entitled 
established a federal financial . to and who may require the level of care 
participation (FFP) limit for · provided ln an SNF or ICF under the 
expendituru for home and community• State plan; and who may be eligible for 
based services, and (8) specify the care under the home and c.ommunity-
hearings procedures that apply to based waiver: 
waiver terminations. 3. Any individuals who are 

detennined to be likely-to require the 
EFFICT1VE DAff: April 12, l985. level of care provided in an SNF or ICF 
However. in I 441.304(a) the change are Informed of the feasible alternatives 
specifying the effective date of an · available under the waiver, and are 
approved waiver Is effective September given the choice of the inpatient services 
9, 1985. In I 441.303(g), the cpange or the alternative noninstitutional 
requiring an independent assessment of services; 
a waiver applies only to waiver requests 4. The average per capita expenditure 
and requests for extensions that arc estimated by the State ln any fiscal year 
received after April 12. 1985. Jn for medical anistance provided to these 
§ 441.301(b)(6), the change requiring individuals under the waiver does not 
States to submit individual waiver exceed the average per capita 
requests for each target group applies expenditure that the State reasonably 
only to new waiver requests th3t are estimates would have been made In that 
received after April 12. 1985. Finally, the fiscal year for these individuals If the 
provisions diacu1&ed ln section IV. of waiver had not been granted; and 
the preamble, Applicability of 6. The State will provide to the 
Regulation Changes, have other Secretary annually, consistent with a 

data collection plan designed by the 
Secretary, information on the impact of 
the waiver on the type and amount of 
medical assistance provided under the 
State plan end .on the health end welfare 
of its beneficiaries. 

Additionally, the law specifically 
provides that a waiver granted under 
section 1915(c) of the Act may include a 
waiver of the requirements of sections 
1902(a) (1) and {10) of the Act. Under 
section 1902(a)(l) of the Act, a State 
plao for medical assistance must be in 
effect throughout the State. Section 
1902(a)(10) of the Act. as amended bY_ 
section 2171 of Pub. L 97-35 and section 
137(b)(7) of Pub. L. 97-248. tha Tax 
Equity and Fiacal Respanaibility Act of 
1982 (TEFRA), aea forth certain 
Medicaid eligibility and service 
coverage requirementa. It req~es ~e 
plan ta provide the aame semces (m 
amount. duration. and scope) to all 
categorically needy individuals; and 
also requires that tha services available 
to the categorically needy are not less in 
amount. duration. and acope than those 
available to medically needy 

· beneficiaries. Under the waiver, home 
and community-based services do not 
have to be provided throughout the 
State. Also, a State can choose to 
provide home and comm~•1ity-~a~d 
services to a limited group of eligibles, 
such as the developmentally disabled. 
The State is not required to provide the 
services to all eligible individuals who 
require an ICF or SNF level of care. 

Waiven granted under section 1915(c) 
of the Act are for an initial term of three · 
years and may be extended for 
additional three-year periods. The 
$ecretary may approve waiver 
extensions if a State requests en 
extenaion, the extenaion request meets 
the waiver requirements for the 
extended period. and the Secretary 
determines that the State met alt the 
assurances discussed above for the full 
three years of the initial waiver. Section 
1915(d) of the Act, as added by section 
2175 of Pub. L 97-35 and redesignated 
as section 1915(e) of the Act by section 
2176 of Pub. I.: 97-35, provides that the 
Secretary shall monitor the 
implementation of the waivers granted 
to determine if the requirements of the 
waivers are being met. After giving the 
State notice and en opportunity for a 
hearing, the Secretary will terminate 
any waivers for noncompliance with the 
requirements. 

Under the waiver, the State may 
exclude those individuals for whom 
there is a reasonable expectation that 
home end community-based services 
would he more expensive then the • 
Medicaid services the individual would 
otherwise receive. 

I 
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A waiver will also allow e State to 
provide for such services as case 
management, homemaker, home health 
aide, personal care, adult day health. 
habilitation, and respite care, and other 
services requested by the State and 
approved by the Secretary. The services 
must be consistent with plans of care 
that are subject to the State's approval. 

Section 137(b)(7) ofTEFRA added a, 
new section 1902(a)(l0)(A)(ii)(Vl) to the 
Act that authorizes optional categorical 
eligibility to individuals who would be 
eligible under the State plan if they were 
in a medical institution and who would 
require the level of care provided in a 
hospital, skilled nursing facility or 
intermediate care facility but for the 
provision of home and community-based 
services described in section 191S(c) of 
the Act, the cost of which could be 
reimbursed under the State plan. Under 
this option, individuals must receive 
home and community-based services 
under a section 1915(c) waiver. 

The report or the Conference 
Committee on Pub. L 97-248 atates that 
''The conference agreement makes • 
explicit current law related to coverage 
of the optional categorically needy, as 
reflected in current regulations at 42 
CFR 435.210 et seq. The conferees do not 
intend any change in current law 
through thls recodification" (H.R. Report 
No. 97-760, p. 441). We have made 

• 

technical revisions to the provisions of 
§ 435.232, "Individuals receiving home 
and community-based services". and 
redesignated that section to reflect this 
statutory provision and to clarify that all 
categorically and medically needy 
recipients who would be eligible for 
Medicaid if institutionalized and who 
would otherwise require 
institutionalization, are eligible for 
services under this waiver. (See section · 
III. Regulation Changes) 

Ill. Regulation Changes 
We received 32 comments on the 

interim final rule. We have considered 
those comments (discussed in detail in 
Section VI, Public Comments) and are 
making the following chang~Oo the 
interim final rule. 

A. Application of Section 1616{e) of the 
Act to Waivers · • 

We are amending § 441 .302(a) of the 
regulations to provide that board and 
care facilities must meet the standards 
established under section 1616(e) of the 
Act, if any waiver services are to be 
furnished In those facilitiea. Section 
1616(e) of the Act, commonly referred to 

, at tht Km amendmeat;requlres States 
tcrfstabtrslfand enforce safety and ' 
related atandards for institutions. foster 

-omes, ·or jn,up living arrangements • 

No. 49 / Wednesday, March 13, 1985.ules and Regulations 

where a tign.iflcant number oT 
Supplemental Security Income (SSl) 
recipients are residing, or are likely to 
reside. This amendment was enacted on 
October 20, 1978 by aectlon S0S(d) of 
Pub. L 94-566 as a result of concern 
over a series of fires in board and care 
facilities throughout the country. It 
became effective on October 1. 1977. 

Section 191S(c) of the Act explicitly 
requires that a waiver may be approved 
only if the State provides us with . 
satisfactory assurance that necessary 
safeguards have been taken to protect 
the.health and welfare of the 
beneficiaries receiving the services. We 
received many public comments 
suggesting tighter standards, including a 
suggestion to devise national health and 
safety standards, While we r~in 
committed to the principle of providing 
States with maximum flexibility, we 
also agree with the public comments 
suggesting the necessity of additional 
health and 1afety assurances. 

· Accordingly, we have Included the 
provision that States meet the 
requirements of section 1616(e) of the 
Act when home and community-based 
services are provided In facilities 
subject to the provisions of section 
1616(e) of the Act. We believe this will 
assure some of the additional protection 
that we and the public believe Is 
necessary. Since the 'requirement for 
Keys amendment certification has been 
in effect since 1977, we do not believe 
that we are imposing an undue burden 
on the States. Therefore, HCF A will not 
approve any waiver request where 
waiver services will be provided in 
facilities that are covered by section 
1616(e) of the Act, unlesa the State 
provides us with copies of its standards 
applicable to those facilities and 
certifies in the waiver r~quest that those 
facilities comply with applicable State 
standards. 

For purposes of the home and 
community-based s~rvlces regulations, 
we will impose the Keya amendment 
requirements on all facilities that are 
subject to the Keys amendment 
standards and that have residents who 
receive home and community-based 
services In such facilities (whether or 
not the services are provided by the 
facilities). Many of these facilities are 
primarily residential and do not provide 
health related services themselves. We 
believe the statutory provision requiring 
an assurance satisfactory to the 
Secretary that necessary safeguards 
have been taken to protect the health 
1nd welfare of individuals provided 
services under the waiver covers more 
than provider participation standards. 

' We also want to minimize the 
possibility of States using the waiver to 

circumvent Federal health and safety 
standards because other avenues of care 
are less costly. 

Further, these standards must conform 
to the requirements of the Keys 
amendment as prescribed in 45 CFR Part 
1397. These provisions apply to ell 
waivers and are effective beginning 90 
days after the publication date of these 
final regulations. Failure to comply with 
the Keya amendment requirements 
could result in termination of the waiver 
under§ 441.304(dJ (the current 
§ 441.304(b) has been redesigneted as 
§ 441.304(d) in these final regulations). · 

B. Averaae Per Capita Expenditures 

In these final regulations, I 441.303(d) 
has been redesignated as § 441.303(f) 
and revised as noted below. 

The statute and current regulation• 
· provide that the State, in its waiver 

request, must assure us that the average 
per capita expenditure for individuals 
under the waiver does not exceed the 
average per capita expenditure, as . 
reasonably estimated by the State, that 
would have been made under the State 
plan had the waiver not been granted. 
The following factor, were provided in 

· the interim final regulations to compute 
the average per capita expenditures: 

A=zThe estimated number of 
· beneficiaries who would receive the 
level of care provided in an SNF, ICF, or 
ICF/MR under the waiver. 

B=The estimated Medicaid payment 
per eligible Medicaid user of auch 
institutional care. 

C=The estimated number of 
beneficiaries who would receive home 
and community-based services under 
the waiver or other noninstltutional 
alternative services included under the 
·state plan. 

D=The estimated Medicaid payment 
per eligible Medicaid user of such home 
and community-based services. 

F•The estimated number of 
beneficiaries who would likely receive 
the level of care provided in an SNF, 
ICF, or ICF /MR in the absense of the 
waiver. 

G-=The estimated Medicaid payment 
per eligible Medicaid user of such 
institutional care. 

H=The estimated number of 
beneficiaries who would receive any of 
the nonlnstitutional, long-term care 
services otherwise provided under the 
State plan as an alternative to 
institutional care. 

l = The estimated Medicaid payment 
per eligible Medicaid user of the 
noninslitutional services referred to in 
H. 

The following equation was provided 
in the interim final regulations to 

.. 
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compare average per capita 
expenditures with end without a waiver: 

(A XB)+(CXD) 

F+H 
< 

(FXG)+(H XI) 

F+H 

We are modifying the equation in 
§ 441.303(£)(1) by revising some of the 
factors used by States to determine the 
cost-effectiveness of their waiver 
programs. We are also including 
additional factors in the equation to 
allow comparison of total Medicaid 
costs with and without the waiver. 
Finally, we are substituting 

•• 
0 expenditure" for "payment" wherever 
the word appears in the equation to 
clarify that the cost estimates required 
mean the cost of services provided 
during the waiver year, regardless of the 
year in which payment is actually made. 

• We have revised factors A and B to 
clarify that the estimates pertains only 

r 

to expenditures for SNF, JCF, or JCF/MR 
care with the wavier. 

A=The estimated number of 
I. beneficiaries who would receive the 

f 
_' level of care provided in an SNF, JCF, or 

JCF /MR with the waiver. 
B=The estimated aMual Medicaid 

expenditure for SNF, ICF, or JCF /MR 
care per eligible Medicaid user with the 
waiver. 

• 
• We have corrected factor C to limit 

roperly the data in that factor to home 
and community-based services. 

C=The estimated annual number of 
beneficiaries who would receive home 
and community-based services under 
the waiver. 

• We have revised factor D to clarify 
that the estimate pertains only to 
expenditw'es for home and community• 
based 'services. 

D=The estimated annual Medicaid 
expenditure for home and community­
based services per eligible Medicaid 
user. 

• We have revised factor G to clarify 
that the estimate pert.sins only to 
expenditw'es for SNF, ICF, or JCF /MR 
care in the absence of the waiver. 

G=The estimated annual Medicaid 
expenditure for SNF, JCF, or ICF/MR 
care per eligible Medicaid user in the 
absence of the waiver. 

• We have included the word 
"annual" in all factor definitions to 
clarify that ell estimates must be on an 
annual basis. 

The following additional factors are 
being included in the equation used to 
compute the average per capita 
expenditures: 

A'= The estimated annual number of 
~ en~ficiaries referred to in A who woul~ 
w;_ece1ve any of the acute care services 

otherwise provided under the State plan. 

B'=The estimated annual Medicaid 
expenditure per eligible Medicaid user 
of the acute care services referred to in 
A', 

C'=The estimated annual number of 
beneficiaries referred to in C who would 
receive any of the acute care services 
otherwise provided under the State plan, 

D'=The estimated annual Medicare · 
expenditure per eligible Medicaid user 
of the acute care services referred to in 
c·. 

F'=The estimated annual number of 
beneficiaries referred to in F who would 

receive any of the acute care services 
otherwise provided under the State plan. 

G'=The estimated annual Medicaid 
expenditure per eligible Medicaid user 
of the acute care services referred to in 
F. 

For purposes of the equation, acute 
care services means all services 
otherwise provided under the State plan 
that are neither SNF, ICF, or ICF/MR 
services, nor the noninstitutional. long­
term care services referred to in H. 

The revised equation that States must 
use to determine the cost-effectiveness 
of their waiver programs is as follows: 

(AXB)+(A'xB')+(CXD)+(C'XD1+(Hxl) 

F+H 
< 

(FXC)+(Hxl)+(F'XG1 

F+H 

The main difference is that under the · 
revised formula, with the.additional 
factors, we will be able to compare total 
Medicaid coats with and without the 
waiver. 

Congress was concerned that the total 
of all medical assistance for services 
provided to individuals who would . 
qualify for home and community-baaed 
care under the State plan not exceed on 

. an average per capita basis, the total 
expenditw'es that would be incurred for 
such individuals if home and 
community-baaed services were not 
·available. 

Accordingly, the litatute and these 
regulations provide that the State, in its 
waiver request must aaaure us that-the 
average per capita expenditure under 
the waiver does not exceed the average 
per capita expenditure, as ~asonably 
estimated by the State that would have 
been made under the State plan had the 
waiver not been granted. CongreBS 
expected that this provision would 
assure1hat aggregate coats will not be 
greater than they would have been 
without these alternative services. (H. 
Rept. 97-208. p. 967) . 

Under the interim rules, the equation 
used to determine average per capita 
expenditures did not take into account 
the coat of acute care services covered 
under a State's plan, such as physicians 
services and inpatient hospital care, 
because we though these kinds of 
services would be unaffected by the 
waiver. However, It waa pointed out in 
public comment, we received, and 
reinforced by our own analysis that the 
calculation of average per capita 
expenditures without acute care 
services did not provide a aufficient 
demonstration that total or aggregate 
costs would not increase. Services 

covered under a waiver may be a 
relatively small part of the individual's 
total Medicaid costs. Moreover. an 
individual residing in the community 
and receiving waiver services may use 
more of acute care Medicaid aervicea 

"than he would have, had he been in a 
nursing home. Accordingly, we have 
revised the equation so that States will 
be asked to provide additional 
information that demonstrates the 
provision of waiver services will not 
result in overall expenditw'ea in excess 
of those which would have been . 
incurred absent the waiver. The cost of 
physician visits, hospitalization, 
prescription drugs, etc., that the 
individual would have received will be 
included in the States' estimates of 
Medicaid expenditures in addition to the 
coat of SNF or ICF care, States must 
provide estimates that demonstrate that 
the total aggregate medical assistance 
costs for thea~.community-based care 
recipients will not be greater than they 
would have been without these 
alternative aervices. 

For purposes of the equation in these 
final regulations, acute care services 
means all services -otherwise provided 
under the State plan that are not SNF, 
JCF, or ICF/MR services, or the 
noninstitutlonal, long-term care services 
referred to in factor Hof the equation. 

If the State wishes to revise its 
estimates at some point after a waiver is 
approved for example, in order to adjust 
for an error in the estimates or for 
adding an unanticipated increase In the 
eligible population. other factors on both 
sides of the equation would also have to 
be adjusted as necessary and the 
comparison would be re-examined to 
determine If the waiver is still cost• 
effective. States whose waiver requests 
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were approved before or during the 90- propose a waiver population which 
day period foUowing the publication would exceed the capacity of presently 
date of these final regulation, under the certified beds must produce viable 
original formula will be evaluated under certificates of need and other 
that formula if their estimates were documentation that beds would actually 
submitted in that form. However, the be built (or have been built) and would 
revised formula will apply to any be certified absent the waiver. Where 
suboequent requests for extensions. the certificate of need process is no 
Waiver requests that have not been longer in effect or no longer viable, the 
approved by the 90th day after the . State most provide other convincing 
publication date of these final data that construction would actually 
regulations will be subject to the revised take place or evidence of State 
formula. appropria tions activity. 

In developing the estimates of States must alao provide data that 
utilization necesaary to complete the show the occupancy rates for the beds 
above computations. the State must in their Medicaid certified SNFs. ICFs, 
continue to use actual data on nursing and ICF/ MRa by type; whether there is 
home cost and utilization and on cost any excesa bed capacity for these 
and utilization of community-based facilities by type; and If so, the number 
services for tne most recent year before of excess beds. Uthe State has waiting 
the waiver takes effect. These figures lists £ctr admission to these facilities, it 
must be adjusted by the State to reflect must provide data that show the number 
anticipated growth in the supply of of persons awaiting admission to each 
nursing home beds, availability of type of facility. The State must also 
community-based services, and · show how long people have to wait for 
inflation. admission from the time they are placed 

The State's experience with utilization on the list. States requesting a waiver of 
and cost of home and community-based the statewideness provision(§ 431.50) 
services provided under title XIX, title that requires a State plan to be in effect 
XX, and other programs should provide throughout the State must specify the 
a useful basis for the necessary political subdivisions In which waivered 
estimates. The data must be expressed services will be offered. 
In full-year terms, and it must represent In order to provide further assurance 
unduplicated aMuelized recipient that the individuals who will receive 

• 

counts and not bed counts. The tenn home and community-based services 
unduplicated refers to unduplicated require the level of care provided In an 
counts for each value In the formula SNF, ICF or ICF /MR, we have added 
specified at § 441.303(f). For example, a new documentation requirements under 
recipient who is an Inpatient In a · § 441.303({)(4). These changes are a 
Medicaid long-term care facility on two result of our experience in dealing with 
occasions during the year and who also wal\•er requests and are needed to 
receh·es waiver servicea during the· determine whether the State's estimates 
year. would be counted as one are reasonable. States ·will be required 
unduplicated recipient under fprmula to specify in their waiver requests the 

. vah;e A and one unduplicated recipient number or recipients who will actually 
under formula value C (and under the be deinstitutionalized from certified 
prime formula values as appropriate). facilitiea aa compared with those whose 
However, when an individual is served admissions would be deflected or 
under any single formula value category d iverted. because they will be receiving 
on multiple occasions during the year; waiver services. Where recipients are 
he or she would only be counted as one deflected, States will be required to 
unduplicated recipient in the applicable provtde,a more detailed description of 
single fonnula value category. Since their evaluation and screening 
recipients may be counted more then procedures for recipients to assure that 
once due to their particular waiver services will be restricted to· 
circumstance, during the year:Statea persons who would otherwise receive 
ahould supplement their estimates with inltituUonal care. For example, more 
data on the number of Individuals who stringent aHesament protocols or 
are counted in more than one formula selection only after nursing home 
value category. placement haa been requested. States 

We have alao amended § 441.303(0 to must also apecify where the diverted 
explain that States must also submit individuals will be coming from and 
documentation with their waiver how many will come from each location, 
requests. showing the number of beds In e.g .. hospital patients awaiting SNF or 
Medicaid certified SNFs, ICFs, and ICF/ ICF placement. or persons at home. 
MRs by type, and evidence of the need As under current rules, the State. In its 

aJ.or additional bed capacity in the • · waiver request. must provide HCFA 
wibsence of the waiver. States which with annual per capita expenditure 

estimates and describe how these 
estimates were derived. The State must 
also assure HCFA that the estimates for 
the product of factors C x D in the 
computation will not be exceeded and 
that FFP will not be claimed for home 
and community-based services expenses 
incurred in excess of the estimates. 
HCFA will review all estimates very 
cloaely to determine if they are 
reasonable and baaed on statistically 
supportable assumptions. Further. 
HCFA will compare all estimates with 
data the State must furnish annually on 
its actual experience. If the approved 
estimates for the home and community• 
based services are exceeded. the waiver 
may be terminated. HCFA will also 
begin to evaluate an approved waiver 
after it bu been in operation for Z8 
montha. on the basis of findings made 
by the Health Care Financing 
Administration's monitoring and 
assessment activities, on data the State 
submits annually on its waiver program 
for the first two years of its waiver, and 
the results of the independent 
assessment of the State"s waiver 
program. This analysis and other 

. Information will be used to determine 
whether an extension of the State's 
waiver beyond the th inf year ii 
indicated. 

The current regulations require States 
to include Information on estimated 
utilization rates and costs for all three 
types of institutional groups; that Is, 
persons who require SNF, ICF. or ICF / 
MR care. We have reconsidered this 
requirement and have decided that data 
on all three categories are not necessary 
unless the waiver request provides 
services to each category. For example. 
there is no need for a State to provide 
data on persons who would need SNF 
and ICF care if the request is limited to 
individuals who would otherwise 
require an ICF /MR level of care. 
Similarly, if the request does not include 
persons who would otherwise require an 
ICF /MR level of care. a State would not 
be required to furnish data on that 
group. Section 441.303({)(3) has been 
added to reflect this policy. 

C. Applicability of Home and 
Community-Based Waivers 

We have revised I 435.232 and 
redesignated that section as I 435.217 to 
clarify that all States may cover,.es an 
optional categorically needy group, 
individuals who would be Medicaid 
eligible if institutionalized and who, but 
for the provision of home and 
community-based services, would 
require institutionalization in an SNF 
ICF, or ICF/ MR facility and who will 
receive home and community-hosed 
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services under a waiver granted under 
section 1915(c) or the Act. The 
redesignation is necessary because 
§ § 435.230--435.232 relate only to aged, 
blind. and disabled groups of eligible 
individuals. The new placement in the 
regulations clarifies that States may 
include families and children in this 
option as well. 

Section 137(b)(7) ofTEFRA added a 
new section 1902(a)(l0)(A)(il)(VI) to the 

· Act. This amendment did not expand, 
but only clarified the provisiona under 
section 1915(c). Some commenters to the 
interim final rule pointed out that 
coverage under I 435.232 was limited to 
States that covered inatitutionalized 
individuals under a 1pecial income test 
at f 435.231. 

Our revision and redesignation 
provides for the inclusion of individuals 
whose eligibility in an institutional 
setting would be based on requirements 
of either the Supplemental Security . 
Income (SSI) program or the State's Aid 
to Families with Dependent Children 
(AFDC) program. Our revision and 
redesignation also permits States that 
have exercised the option. under section 
1902({) of the Act (to use more restrictive 
Medicaid eligibility requirements for the 
aged, blind, and disabled than those 
used for SSl eligibility) to cover, under a 
home and community-based waiver, 
individuals who would be eligible for 
Medicaid under the State's more 
restrictive standards if they were in a 
medical institution. 

Medicaid eligibility under § 435.217, 
as revised in these final regulations, is 
determined in accordance with State 
plan criteria pertaining to individuals in 
SNF, ICF, or ICF/MR facilities. . 
Depending on the State plan; this could 
be criteria appropriate to coverage 
groups described at I§ 435.121, 435.132 
435.231, 435.320. and 435.330 and any 
other groups who are eligible only when 
in an institutional setting. Also, 
individuals described at I 435.132 
(institutionalized individuals who were 
eligible for Medicaid in December 1973) 
are deemed to meet the inpatient status 
requirement If they are receiving home 
and community-based services and 
continue to meet the other eligibility 
requirements off 435.132 besides 
institutionaliza lion. 

In States that choose not to elect 
coverage under I 435.217, 1ervices under 
home and community-based waivers are 
limited to individuals who are Medicaid 
elif!ible under other coverage groups 
included in the Title XIX State plan. 

We are also adding a new I 436.217 to 
specify that Guam, Puerto Rico, an4 the 
Virgin Islands may also cover the same 
individuals as an optional categorically 
needy group. 

D. Assurances 

We have revised I 441.302(b) to 
require a State to provide HCFA with an 
assurance that it will arrange for an 
independent audit of its waiver program 
and make this report available to the 
Secretary, the Comptroller General, and 
their designees. We are making this 
revision 1n tesponse to a public 
comment that there was a need for 
additional fiscal controls and oversight 
of the State programs, and the 
suggestion that a specific audit 
requirement be included in the 
regulations. This requirement may be 
waived by us in particular cases: for 
example, if the cost of the audit will 
exceed the estimated savings of the 
State's waiver program. These 
assurances apply to all waivers and are 
effective beginning 90 days after the 
pu_blication date or these final 
regulations. States that already have 
approved waivers are to submit these 
additional assurances within this 90-day 
time frame.· 

We have revised §441.302(e) to 
require that a State·provide HCFA with 
assurance that the actual total 
expenditures for home and community• 
based services under the waiver will not 
exceed the agency's approved estimated 
expenditures and that the State will not 
claim FFP for expenditures exceeding 
the approved estimate. The agency's 
approved estimated expenditures are 
the same estimates required in the 
supporting documentation under 
I 441.303({) and these assurances apply 
to each year of the waiver period. These 
assurances apply to all waivers and are 
effective beginning with services 
'provided under the waiver 90 days after 
the publication date of these final 
regulations. States that already have 
approved waivers are to submit thest! 
additional assurances within this 90-day 
time frame. 

Regarding these Hsurances, we have 
also redesignated current § 441.304(b) as 
I 441.304(d) and revised it to make it 
clear that HCFA may terminate a 
waiver, including those approved before 
the effective date of these final 
regulations, if it finds that actual 
expenditures exceed the agency's 
approved estimate. (See section G for a 
discussion of FFP limitations on 
estimated home and community-based 
expenditures which also presents the 
ra tional for the revised assurance 
requirements of I 441.302(b) and (e)). 

We have further revised I 441.302(e) 
to require States to provide HCFA with 
an assurance that aggregate Medicaid 
expenditures for all services provided to 
individuals under the waiver do not 
exceed the aggregate Medicaid 

expenditures that would be incurred for 
these individuals in the institutional 
setting, in the absence of the waiver. 
Such services would include; for 
example, physician services, acute 
hospital services, dental care. and 
pharmaceutical supplies. This additional 
assurance is based on one of the public 
comments that we received on the 
interim final regulations and is 
supported by our own findings that 
certain acute care services may be 
provided more frequently (or with 
greater intensity) to individuals in the 
home and community aetting than to 
those in the institutional sett.ing. To the 
extent that this occurs, the home and 
community-based services would be 
less cost-effective than the estimates 
shown. Accordingly, we have also 
revised § 441.303(£), which contains the 
equation used to estimate the average 
per capital expenditures under the 
waiver, to require that such services be 
reflected 1n the State's estimates of cost 
and utilization. 

States that already have approved 
waivers are to submit the additional 
assurance regarding aggregate Medicaid 

· expenditures within 90 days after the 
publication date of these final 
regulations. If a State, including those 
with waivers approved prior to the 
effective date of these final regulations 
Is founii not to be in compliance with 
this requirement beginning 90 days a fter 
the publication date of these final 
regulations, HCFA may terminate the 
waiver. If a termination becomes 
necessary, HCFA will work with the 
State to ensure an orderly transition so 
that beneficiaries will not be without 
necessary services. 

We will not grant a waiver and may 
terminate an existing waiver if the 
Medicaid agency does not provide the 
required satisfactory assurances within 
the applicable time periods. 

E. Supporting Documentation 

We have revised I 441.303(a) to 
require the State to submit a copy of the 
standards that II will enforce in those 
facilities covered by the Keys 
amendment when waiver services will 
be furnished in those facilities. We are 
making this revision in response lo 
public comments that suggested closer 
scrutiny of the recipients' health and 
safety. This requirement applies to all 
waivers, and is effective beginning 90 
days after the publlcation date of these 
final regulations. States th&t already 
have approved waivers are to submit 
the assurance required under 
§ 441.302(a)(3) and a copy of the 
applicable standards within this 90-day 
lime frame. 

,I 

t' ,, 

I 



10018 Federal. Register / Vol. sot.. 49 / Wednesday, March 13, 1985 / R's and Regulations 

We have revised I 441.303(c) to 

•

include a requirement that the Medicaid 
gency furnish us with lhe procedures it 

uses to assure reevaluation of need at 
regular intervals. The requirement for a 
reevaluation was explained in the 
preamble to the Interim final regulations 
(.ie FR 48535) but wa• inadvertently 
omitted from the CFR text. We have 
included the additional requirement that 
it be done at regular intenials in 
response to a public comment. We have 
added a new I 441.303(d) that requires 
an agency to describe bow It will meet 
-the requirement that eligible 
beneficiaries be informed of the feasible 
alternatives available under the waiver 
and be permitted to choose either 
institutional aervicet or home and 
community-ba•ed services. Finally, we 
have revised the usurance at 
I 4U.302(d) to clarify that beneficiaries 
must be given the choice of either the 
Institutional or home and community­
based services. 

We have added a new I 441.303(e) to 
require an agency to explain In its 
waiver request the post-eligibility 
treatment of income and resources for 
those individuals who are eligible under 
a special income level for home and 
community-baaed services. In the 
preamble of the interim final rule we 

-

ated that to inaure equal treatment of 
stitutionalized beneficiaries and 

eneficiarles receiving home and . 
community-based services under a 
waiver, we would apply similar 
payment rules for those beneficiaries 
who are eligible for home and 
community-hued aenicea through use 
of a special income level However, we, 
inadvertently omitted from the CFR text. 
the information requirement that States 
tell us how they plan to treat the income 
and re.sources of those individuals 
receiving home and community-based 
services who are eligible under a special 
income level. Through this requirement, 
we will know more clearly how payment 
ia being calculated (I§ 435.217, 435.728. 
and 435.735). 

We have revised § 441.303(1) to 
require the State to provide the number 
of beds in Medicaid certified Sr-..'Fs, ICFa 
and ICF /MRs by type, and evidence of 
the need for additional bed capacity in 
the absence of the waiver. The Interim 
final regulations at I 441.303 required a 
State to furnish us with sufficient 
information to support all assurances, 
Including the.a11urance concerning per 
capita expenditures. We have concluded 
that evidence of bed capacity ia such an 
integral part of the agency's explanation 

-

estimated per capita expenditures 
at no waiver request would be • 
fficient without this documentation. 

States that propose a waiver population 
that would exceed the capacity of 
presently certified beds must produce 
viable certificates of need and other 
documentation that beds would actually 
be built (or have been built) and would 
be certified absent the waiver, Where 
the certificate of need process is no 
longer in effect or no longer viable the 
State must provide _other convincing 
data that construction would actually 
take place or evidence of State 
appropriations activity. Accordingly, we 
are specifying this information as an 
explicit documentation element in these 
final regulations. States must also 
provide data that show the occupancy 
rates for the beds in their Medicaid 
certified SNFs, ICFa. and ICF /MRa by 
type; whether th.ere it any excess bed 
capacity for these facilities by type; and 
If so, the number of excess beds. If the 
State bas waiting lists for admission to · 
these fecilitiea, it must provide data that 
show the number of persons awaiting 
admission to each type of facility. The 
State must a1ao ahow how long people 
have to wait for ad.mission from the lime 
they are placed on the lisL States 
requesting a waiver of the 
statewideness provision (D 431.50) that 
requires a State plan to be in effect 
throughout the State must specify the 
political aubdiviaiona-in which waivered 
aervices will be offered. 

Thia information is needed to 
determine whether a State would have 
the capacity to provide institutional care 
in the absence of a waiver to those 
individuals who will receive home and 
community-based service,. If the State 
would not have adequate bed capacity 
to institutionalize theae individual,, its 
estimates may be found unreasonable. 

We have added a new I 441.303({)(4) 
that requires States to specify the 
number of waiver clients actually being 
deinstitutionalized from certified 
facilities versua those diverted from 
admi1111ion. Where indMduals are 
merely diverted.. States mutt provide 
additional evaluation methods to assure 
that services will be restricted to 
persona who would otherwise receive 
instllutional care. States must also 
specify where the diverted individuals 
will be coming from and how many will 
come from each location. e.g .. hospital 
patients awaiting SNF or ICF placement. 
or persons at home. These changes are a 
result of our experience in dealing with 
waiver request& and are needed to 
determine whether the State's estimates 
are reasonable. 

Finally, we have added a new 
I 441.303(gj that requires a State to 
pro\·ide for en independent assessment 
or its waiver program and make the 

results available to HCFA prior to the 
end of the three-year waiver period. The 
assessment must evaluate the quality of 
care provided to recipients, access to 
care, and the co1t-effectivene11 of the 
waiver. and cover at least the first 24 
months of the waiver period. Thia 
requirement may be waived by u, in 
particular cases; for example. if the 
State's waiver program ia very small 
(such as a model waiver) end the cost of 
the aaseasment will exceed Iha 
eatimated savings of the waiver. We are 
moking this revtaion to provide more 
information about the Impact of the 
waiver end to assist in determining 
whether a State's waiver should be . 
extended beyond the third year. These 
requirements apply to all waiver 
requests and request, for extensions 
that are received after April 12. 1985. 

F. Duration of Waiver 

We have revised I 441.304(a) to 
provide that after September 9, 1985, the 
effective date for a waiver will be 
established by HCFA prospectively on 
or after the date of approval and after 
consultation with the State agency. This 
revision is based on our program 
experience that most waiver requests 
undergo collliderable revision before 
final approval. Accordingly, we believe 
that States should not commence a 
waiver program until all issues are 
resolved and we are sure that the 
waiver program will be operated in 
accordance with applicable regulations. 
To facilitate a smooth transition. we are 
retaining our current policy for waiver 
requests received through September 9. 
1985. Our current policy provide• that a 
waiver becomes effecli.ve on the first 
day that the State meets the substantive 
requirements for approval as 
determined by HCF A and continues for 
a three-year period from that date. A 
retroactive effective date, however, 
cannot be earlier than the first day of 
the quartez in which an approvable 
waiver request 11 submitted. even 
though a State might have met all 
aubstantive requirements before the fU"St 
day of that quarter. 

We have also added new 
II 441.304(b) and 441.304(cj to clarify 
our policy concerning renewcb of 
existing waivers. When we rc::eive a 
request lo review an existing waiver. we 
will determine whether that request is 
an extension of the existing waive!' or 
a new waiver request. In generaL If a 
State makes significant changes in its 
waiver program when It requests 
extension of the initial waiver, we will 
consider the request to be a new waiver 
proposal Factors that we will use to 
determine whether a significant change 

. ~ 

' . . 

,. 

-I 
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has been made will include changes In a88istance, services provided in plan amendments or that an ad\'erse 
the eligible population, 1ervlcea facilities that do not meet the stnndards decision would be appealable lo the 
provided, service area, and statutory required under I 441.302(a). Thus, FFP United Stales Court of Appeals under 
sections waived. If a Stale submits a will not be provided for services section 1116(a)(3) of the Act. 
renewal reque•t that would add a new furnished du.ring any period in which the We have revised i 440.180 to clarify 
group to the existing group of facilities arc found. by the Secretary, not that home and community-based 
beneficiaries covered under the waiver. lo be in compliance with the applicable services are those eervices provided 
we will conaider it to be two requests: Stale standards described in that under the waiver that are not otherwise 
one as a renewal request for the existing section. All types of providers that provided under the State's Medicaid 
group. and the other as a new waiver furnish services under the waiver must plan. Home and community-based 
request for the new group. When a meet State health and safety standards. services are only those services that are 
renewal request is treated as a new However, to ensure that Medicaid ln addition to the Medicaid services 

~ proposal and we formally request beneficiaries receive quality care in a otherwise provided.under the State plan. 
• additional infonnation from the State, safe setting, we have made the FFP limit Accordingly, States submitting waiver 

we may extend the State's waiver as apply to all kinds of facilities where applications should not request 
initially approved for up to 90 days, if services are furnished. Thia includes authority to provide services that are 
the waiver ia about to expire. If a State residential facilities subject to the Keya already authorized under their State 
intends to request a renewal of an amendment provisions. even when the plan. The waiver request should seek 
existing waiver, lt must submit the facility itself does not furnish the authority only for the actual home and 
request at leut 90 daya before the third service. This sanction applies to all community-based services that will be 
anniversary of the effective date of the facilities that are subject to health and provided under the waiver. · 
waiver. , safety requirements; facilities subject to Although we have still not mandated 

G. FFP Limita the Keys amendment provisions and that any specific form or format be used 
The limitations on FFP ln facilities subject to other State health by States when submitting waiver and safety requirements. Further, this 

~ 
expendituru for home and community-

sanction appliea to all waivers requests, we have made an 
based services contained in I 440.180(b) 

begi.nning 90 days after the publication administrative change to the waiver 
are being expanded and redesignated as 

date of these final regulations. Thia proposal procedure. We have revised 
a new I 441.310. This expansion 

sanction resulted from public comments § 441.301.(b) to specify that each waiver 
expresses the intent of Congress that 

that FFP should not be provided if a request mu,t be limited to one of the 
program effectiveness result from State 

facility fails to meel health and safety following target groups or any subgroup 
assurances requl.red wider the stntute. 

requirement,. Finally, we note that the thereof that the State may define: 
We are making these revisions based on 

FFP limits regal'dini expenditures and • Aged or disabled. or both. 
a public comment (w:.h which we agree) 

• noting that under the waiver, there are 
the health and aafety requirements • Mentally retarded or 

no aafeguards to protect against rising . apply specifically to home and developmentally disabled. or both. 

total costs. Clearly, it was not the intent community-based services. Regular • Mentally ill. 
of Congress that the home and - Medicaid services are not affected. We are requiring States to subntit 
community-based services provisions H. Miscellaneous Changes individual waiver requests for each 
result 1n an inC1'8ase of Medicaid long• We are adding the word Mlegal" to the 

target group (or subgroup) to expedite 
term care expenditures. Accordingly, we term "recipient's representative" in 

the waiver review process an~ to a void 
are excluding from the definition of I 441.302(d) to clarify our original lntent 

the need to deny a walver'request 
medical assiatance under the waiver, that a beneficiary or his or her legal 

involving more than one of the three 
paymenu for any expenditures in representative ls lnvolved ln de·cisions 

target groups when there are problems 
excess of the State's estimates. FFP will · about feasible alternatives under a 

that relate only to one of those groups. 
thus be available ln these expenditures waiver. Thia change was suggested by We are making several technical 
only up to the agency's approved one _commenter and we agree that changes in these regulations. We are 
estimate of the total expenditure• for adding the word "legal" is necessary to modifying the language in § 441.302(c) to 
home and community-based services clarify the lntent of this provision. The reflect more accurately our original 
under the waiver. This estimate is term "legal" representative is not intent and the intent olthe legislation 

l contained in the supporting that States evaluate and periodically , intended to imply. that the 
documentation required under representative must be an attorney, but reevaluate the recipient's need for SNF 
I 441..303(0 and la expressed as the that the representative must be or ICF services. We are updating an 
product of the estimated aMual number designated in accordance with the laws obsolete citation in I 435.3 and adding 
or beneficiariea who would receive of the State. paragraph headings and designa tions 
home and community-ba1ed services We have added a new I 441.306 to within paragraphs in I 441.302. In 
under the waiver (factor C) and the specify the regulations that govern the addition. we are clarifying in 
estimated aMual Medicaid expenditure hearlngs Jrocedures for States, as _ I 441.302{&) our original intent that 
for borne and community-based services suggeste ln the public commenu. The safeguards to protect the health and 
per eligible Medicaid user (factor D). procedures described at 45 CFR Part Z13 welfare of recipients apply to all types 
This FFP limit applies to all home and will apply to State requests for hearings of providers who provide services under 
community-ba1ed services provided on terminations. We decided to use · the waiver. 
under the waiver beginnlng 90 days after these particular hearing, procedures IV. Applicability of Regulation Changes 
the publication date of these final because States are familiar with them 
regulaliona. regarding other Medicaid provisions. 'The changes implemented by these 

To provide an additional control for The adoption of these particular final regulations apply to all waiver 
. nforcement of health and safety .. hearings procedures for waiver applications and are effective 30 days 

tandards. these final regulations terminations In no way Implies that after the publication date of these final 
exclude from the definition of medical HCF A believes that waivers are State regulations except as noted below: 
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A. Keys amendment provisions­
Beginning 90 days after the publication 
date of these final regulations these 
provisions apply to all waiver requests. 
and extensions that have been approved 
or that will be approved. This includes 
both the required assurances concerning 
facilities subject to the J<eys amendment 
aa well as the loss of FFP ( § 441.310) for 
any period in which a facility aubject to 
health and welfare requirementa is 
found to be out of compliance with State 
standards. 

B. Revised formula for expenditure 
and ut.ilization estimates-As previously 
indicated ln Section III.B. of the 
Regulation Changes, States whose 
waiver requests were approved under 
the original formula before or during the 
90-day period following the publication 
date of these final regulations. will be 
evaluated under that formula if their· 
cost estimates were submitted in that 
form. States submitting waiver requests 
that have not been approved during the 
90-day period following the publication 
date of these final regulations must 
submit the required estimates under the 
revised (ormul!l, States that request an 
extension of a waiver that was 

.approved before or during the 90-day 
period following the publication date of 
these final regulations must also submit 
the required estimates under the revised 
formula. 

• 

C. Limits on FFP-These final 
regulations provide for FFP limits when 
the State's estimate of total expenitures 
for home and community-based services 

( 

are exceeded (factors C x D In the cost• 
effectiveness formula). This FFP limit 
applies to all home and community. 
baaed services provided under the 
waiver beginning 90 days after the 
publication date of these final 
regulations. The FFP limit will be 
prora ted and will not be applied 
retroactively because States were not 
aware of this requirement before these 
final- regula Uons. 

If a State exceeds Its "C x D" 
estimate, it may. in addition to the FFP 
limit. be·subject to waiver termination. 
Beginning n inety days after the date of 
publication, HCFA may terminate a 
waiver in any case where the State 
exceeds its approved estimates, even if 
the waiver was approved prior to the 
publication of these final regulations. 

D. Requirement that States submit 
Individual waiver requests for each 
target group-This requirement, which la 
specified in new I 441.301(b)(6), applies 
only to new waiver requests that we 
receive after April 12. 1985. 

E. Assurances-The new assurances 
specified in U 441.302(al(l), 

..a:_1.302(a)(3). 441.302(b), 441.302(el(2). 
S d 441.302(e)(3) apply to all waivers 

and are effective beginning 90 days after 
the pub Ii ca lion da tc of these final 
regulations. 

F. Independent assessment-The new 
requirements for an independent 
assessment of a State's waiver proram 
specified in § 441.303(g) apply to al 
waiver requests and requests for 
extensions that are received after April 
12, 1985. 

G. Duration of a waiver-Revised 
§ 441.304(a) Is effective after September 
9, 1985, and applies to all waiver · 
requests and requests for extension that 
are received after September 9, 1985. 

V. Policy· Clarificatio111 

Since the publication of the 
Implementing rules on October 1, 1981, 
several issues have arisen through 
internal staff discussions, outside 
co1Tespondence and some waiver 
requests that were submitted. As a 
result. we are providing the following 
clarifications: 

A. Coverage of Prevocational and 
Vocational Training and Educational 
Activities 

Prevocational and vocational training 
and educational activities may not be 
provided under the home and 
community-based services waiver. 
Among other things, section 1915(c) of 
the Act requires that the proposed 
service may be provided only to 
individuals who would otherwise 
require the level of care provided in an 
SNF, ICF, or ICF/ MR. 

While many services could be 
construed as an aid to avoid 
institutionalization, we have concluded 
that qualifying services under section 
1915(c) of the Act must be directly 
related to the ultimate goal of the home 
and community-based services: that Is, 
enabling the recipients to accomplish 
those day-to-day tasks necessary for 
them to remain in the community and 
avoid institutionalization. We do not 
belleve that prevocational and 
vocational training and educational 
activities are commonly furnished as a 
means of avoiding Institutionalization. 
Individuals would not, in the absence of 
such services, require 
institutionalization. Therefore, in 
applying our regulations, which define 

. home and community-based services, 
we have interpreted § 440.180 as 
excluding these services because they 
are not cost effective alternatives to 
institutionalization. 

B. Deeming Methodology 
The preamble of our October 1. 1981, 

interim final rule was silent as to the 
deeming of income when determining 

• eligibility for home and community• 

based services. Deeming means thot the 
income and resources of certain persons 
in an individual'• family are considered 
as the income and resources of the 
individual even though not actually 
contributed. The following discussion is 
provided to clarify this issue. 
· In general. Medicaid institutional 

rules are governed by the Supplemental 
Security Income (SSI) eligibility rules. 
The SSI law requires that, when an 
eligible couple is separated due to 
institutionalization of one spouse, the 
resources of each spouse are considered 
mutually available for a period of six 
months after the month they cease to 
live together; however, the income of 
each is considered separately during 
this period. After this six-month period, 
the resources of each spouse are no 

.longer considered mutually available. 
Rather, each s:,ouae is treated as an 
individual in determining SSI eligibility 
and only the income and resources 
actually contributed by one spouse to 
the other are considered. 

When a couple Is separated due to 
institutionalization and only one spouse 
is eligible for SSI, the SSI deeming rules 
(which do not apply to members of an 
eligible couple) are applicable. These 
rules provide that, except for actual 
contributions, the income and resources 
of the ineligible spouae are no longer 
deemed available to tha eligible spouse 
beginning with the month after the 
month In which they cease to live 
together. 

Following the ,ame deeming concept, 
when an eligible child is separated from 
his parents due to institutionalization, 
parental income and resources are no 
longer deemed available to -the child and 
so do not affect the child's SSI eligibility 
beginning with the month after the 
month in which the child ceases to live 
with the parents. 

Most States follow the SSI rules as 
required in section 1902(al(t7) of the Act 
of institutional deeming cases. The 
effect is that deeming of income and 

. resources occurs for a relatively limited 
time period. thus creating an 
Institutional bias. That is, individuals 
who reside in an institution are able to 
obtain Medicaid eligibility sooner than 
individuals living together in the 
community because of institutional 
deeming rules. 

To reduce bias towards 
Institutionalization. HCFA IBSued an 
Interim instruction (AT 82~) ln May 
1982, under which States were allowed 
to request a waiver to employ the 
deeming rules that apply to persons in 
institutions for the eligibility group at 42 
CFR 435.232-aged, blind and disabled 
persons who would be eligible for 
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Medlcaid in an inatitulion under a 
ecial income level. Thia eligibility 
up was not• ,tatutorily mandated 

but wae Included in the Interim 
final regulations published on October 1, 
1981. (lt has been revised and 
~eslgnated in these regulations 81 
I 435.217.) Thereafter, section 

· 1902(a)(10) of the Act was amended by 
TEFRA to 1pecifically establish a new 
optional categorically needy group for 
home and community-based services· 
(I 4JS.Z17 of these regulations) that 

~ incorporated the group 1pecified under 
§ 435.232 into the law and expanded on 
it Under this new option (§ 435.217), 
Statea have the choice of electing to 
cover for home and community-based· 
services those categorically or medically 
needy persons who would be eligible 
under the State's Medicaid plan if in a 

' medical institution. (A more complete 
explanation of the individuals to whom 
this option pertains can be found in 
section m.c. of the preamble.) 

In determining eligibility under this 
-: new optional group, States are required 

to employ eligibility criteria that would 
be employed if the individual were in a 
medical institution (including the 

· institutional deeming rules). Therefore, 
walvers are no longer necessary to 
employ the institutional deeming rules 

tlr individuals co,•ered using the special 
come level. States that chooee to cover 
dividuals under § 435.217 for home 

and community-based service, must 
now use the institutional deeming rules 
for these i.Qdividuals in determining 
whether they would be eligible for 
Medicaid If they were in a medical 
institution. U the State wiehes to apply 
more restricthce deeming rule, to these 
individuals it may do so by framing the 
s ::ope of the population eligible for the 
home and community-based services 
waiver under section 1915(c) of the Act 
ln a manner that employs more 
restrictive deeming rules (such as those 
used when indlviduals reside in the · 
community). This la consistent with the 
terms of section 1902( a)(l0)(A)(ll)(Vl) 
which' applies only to lndivlduala "who 
will receive home and community-baaed 
services pursuant to a waiver" under 
section 1915(c) of the Act. 

States that cover the medically needy 
have an option to include medically 
needy individuals under I 435.217 
pro\·iding those individuals would 
qualify for Medlcaid in a medical 
institution as medically needy at the 
outset o! their stay in the institution. 
E\'en if they do not exercise this option. 
the States may choose to employ 

A'.nstitutional deeming rules through a 
~ vaiver of section 1902(a)(10l{C)(i)(III) • 

which requires that the mcthodologie1 of 

the most closely related cash assistance 
program be used to determine eligibility. 

For groups other than those specified 
under I 435.217 and the medically 
needy, the applicable deeming rules arc 
the rules derived from the relevant cash 
assistance program. For example. for 
SSI recipients in the community, the 
community deeming rules are the 
appropriate rules. 

On September t , 1983, we publlshed a 
final rule that revised regulations at 42 
CFR 435.121, 435.734, and 436.711 to 
reinstitute the deeming rulea for 
categorically needy aged, blind and 
dlsabled spouses that were in effect in 
1977 (47 FR 31899). The 1977 provisions 
prohibited section 1902(f) States from 
using any deeming rules that were more 
liberal than SSI or more restrictive than 
the rule• in effect under the State', 
Medlcaid plan on January 1, 1972. The 
1902(f) States covering persons under 
the new optional categorically needy 
group(§ 435.217) will have to employ 
their institutional deeming rule,. As is 
the case of States that have not selected 
the 1902(f) option. these States may 
apply more restrictive deeming rules 
(than their µiati~lional deeming rules) 
for their home and community-baaed 
senicea populations by framing the 
scope of the eligible population under 
the section 1915(c) waiver in a manne.r 
that employs the more restrictive rules •• 

To assist States in utilizing the home 
and community-based walver process to 
avoid unnecessary institutionalization 
and reduce expenses, a State may also 
submit a model waiver reque1t in 
addition to or in lieu of a fuller home 
and community-based w.aiver request: 
Coverage under tho model waiver is . 
limited to blind and disabled children 
and adults who would otherwise be 
ineligible for Medicaid while living at 
home because of the SSI deeming rules. 
The model request relatea specifically to 
those individuals who, as determined by 
the State, have or would ha\·e 
established eligibility for Medicaid 
services based on institutionalization. 
The 1ole purpose of the request i1 to 
provide authority for the State to furnish 
such Individuals with 1ervices in the 
home and community setting. States are 
required to offer at least one home and 
community-based service under the 
model request, for example, case 
management 1ervice1, In addition to 
those 1ervices that are now included In 
the State's Medicaid plan. Further. 
States are limited to a maltimum of 50 
cases for each model request. 

We note that section 134 ofTEFRA 
added a new section 1902(e)(3) to the 
Act to provide States with the Option or 
covering. under Medicaid, certain 

disabled children age 18 or under, who 
are llving al home. These children could 
also be eligible for home and 
community-based services under a State 
waiver. 

VI. Public Comments 

We received comments from Stale 
Medicaid agencies, public and private 
interest groups, Congress, and 
individual citl?.c:ns who work in the 
health field. Must of the 32 commenters 
on the interim final rule support the 
concept of a waiver program for home 
and community-based services, although 
many do suggest some revision to the 
regulations. Some commenters wa nt the 
regulations lo impose additional 
requirement, before a State can qualify 
for a home and community-based 
servi.ces waiver. Although many of the 
comment, we received are worthwhile, 
we do not want to impose additional 
requirements unless they scrv~ a 
compelling Federal interest. While mar.y 
of these suggestiona are not 
Incorporated In these regulations, we do 
anticipate that some Sta tes may, 
independently, decide to adopt them. In 
general, we believe that Congress 
intended fo give the States maximum 
flexibility in operating their waiver 
programs. We expect this flexibility to 
foster Initiative and to encourage States 
to administer cost-effective programs 
that meet specific local needs. 

In view of the widespread interest in . 
the home and community-based services 
waiver provision. we are soliciting and 
\vill gl\'e careful consideration to any 
comments received from the public. 
Comments received will be considered 
and may be used as the basis for future 
revisions of these regulations. 

Statewidenesa-
Comments: The statewidcness 

pro,1slon. 42 CPR 431.50, requires that a 
State plan be in effect throughout the 
State; however, this requirement may be 
waived In the context of a home and 
community-based waiver program. One 
commenter suggests that HCFA Identify 
the specific circumstances when single 
community waivers will be granted 
rather than waivers covering the entire 
State. Another commenter asserts that 
Congressional Intent was to allow only 
a one-time waiver of the statewideness 
requirement. 

Response: Section 1915(c) of the Act 
provides the Secretary with waiver 
authority to permit States to include es 
medical aaaistance (eligible for Federal 
financial participation) the cost of home 
or community-based services which 
meet certain conditions. Section 
1915(c)(3) provides !hat a waiver "may 



10022 Federal Register / Vol. t No. 49 / Wednesdny, March 13, 1985 ~ ules ond Regulations 

include a waiver of the requirements of 
I section 1902(a)(l) (relating lo 
i.A
1 

statewideness) and section 1902(a)(10)." 
- It further provides that the waiver "shall 
• be for an initial term of three years and 

upon the request of a State, shall be 
extended for additional three-year 
periods" unlesa the Secretary 
detenninee that for the previous period 
certain assurances were not met. This 
language clearly suggests that the 
"etatewideness" waiver could continue 
!or more than the initial three year term 
of the waiver. Consequently, we do not 
believe that the Conference Committee 
Report's general reference. 

"The conference agreement follows 
the House provision," should be viewed 
as an endorsement of the "one-time 
waiver of Statewidenees" which was 
part of the House bill. See H.R. Repl No. 
97- 208. p. 968. lndeed. the House bill 
contained specific language which 
provided, "During the 12-quarter period 
beginning on October 1. 1981, the 
Secretary may waive the requirement of 
section 1902(a)(1) 'aa it appliea to the 
administration of community care plans 
a pproved under this section." Thia three 
year limit in the Houae bill (which it 
consistent with the comment) was 
omitted from the legislation which wee 
passed. Therefore, we do not adopt the 
comment. which we believe la contrary 

•

. to the atatute'a provision for renewal of 
the waiver. · 

We a lso do not believe lt la 
appropriate to identify the specific 
circumstances under which 
statewideness will be waived. 
Especially, because of the difference• ln 
resources among States and the 
constraint.a inherent ln meeting the · · 
statutory assurances, we believe it le . 
appropriate to evaluate atatewideneae 
waiver applications on a case by case 
basis. 

Objective Standard, for Service 
Package, 

Comment,: One commenter 
recommends that Statea be required to 
develop objective written standards to 
determine the appropriate service 
package !or each individual within a 
group. 

Response: We believe this is an 
UMecessary requirem~nt since we 
already require the States to provide a 
written evaluation and plan of care that 
must be aupported by appropriate 
documentation. 

how HCFA will ensure that all 
requirements are being met. 

Response: Section 1915(e) of lhe Act 
specifically places the responsibility for 
monitoring waiver programs with the 
Secretary. HCFA, having the delegated 
authority to administer the waiver 
program. recognizes Ua obligation to . 
ensure the establishment of nece88ary 
additional atandarda and compliance 
with all health and welfare standards 
required under thia section of the law aa 
well as under section 1616(e) of the Act. 
We believe that the regulation,, as 
modified. contain sufficient aesurancea 
to enaure adequate compliance by virtue 
of the requirement• for State licenaure 
or participation standards for all 
providers fumiahing services under the 
waiver (I 441.302(a)) and the additional 
FFP restriction applicable to 1ervice1 in 
facilities which do not meet the 
standards (l 441.310(a)). . 

We do not want to limit State 
flexibility or initiative unneceHarily by 
imposin8 requirement.a that result in 
UMecessary and expen.aive 
administrative burdena. Therefore, we 
have given Statea 81 much authority aa 
poaaible for eatabliahing the atandarda 
for provider participation. Each State 
must develop the aafeguard.t necessary 
for lta particular program. 

However, ln light of public comment. 
received. we have added a requirement 
that Statea must meet the stands.rd. of 
section 1616(e) of the Act when home 
and community-baaed aervicea are 
provided ln facilities that fall under the 
purview of that provision. Tboae 
standards apply to institution,, foster 
bomea, or other group living 
arrangements where a significant 
number of SSI recipient• are reaiding, or 
are likely to reside. 

Waiver Reque,t,.--Generol 

Comments: One commenter aska if 
State• can aubmit sequential or aerial 
.waiver requeata. Others recommend that 
all waiver requeata be publiahed ln the 
Federal Regiater with a comment period 
and that the Department Issue • periodic 
report on approved waivera. 

Reponse: Statea may aubmlt more 
than one waiver request. Further, we 
could not publish waiver requeats ln the 
Federal Reglater and 1til1 ma.Ice a 
Secretarial deciaion within the statutory 
90-day period (aection 1915(0 of the 
Act). We will, however, consider 
publiabing a periodic report in the 
future. We will also determine whether 
there are altemate ways of making this 
irifonnation available. Currently, we are 

Health and We/far~ Standards 
Comments: Some commentere 

recommend additional requirements 
concerning the standards for services 

•
nd for those who provide the services. • 
ne commenter wants clarification as to 

concentrating our resources on 
reviewing and proceHing the actual 
waiver requeata. 

Termination of Waiver 
Comments: Some commenters are 

opposed to the threat of termination of a 
waiver if the program is not cost• 
effective in one particular year. 11iey 
suggest that States should be allowed to 
experiment and reconcile any problem, 
over the full three-year period. 

Response: We believe that a one-year 
period la an equitable time frame to 

- measure compliance with the 
requirements of the waiver and to 
terminate or continue the waiver based 
on our findings. By law, States must 
provide the Secretary with information 
on the impact of the waiver annually, 
and the law authorizes ua to terminate a 
waiver lf we find non-compliance 
{aection 1915(e) of the Act). 

We have added a new I 441.306 to 
specify that the procedures described at 
45 CFR Part 213 will apply to State 
request, for hearing, on terminationa, 
We choae theae particular hearing, 
procedure• becauae States are already 
familiar with them regarding other 
Medicaid proviaiona. 

Definitiau of Service, 
Comments: Some commentera want 

Federal criteria and guidelines l11ued 
for the deflnltiona of services. Tbesa 
commentera fear that the lack of uniform 
atanda.rd. will lead to overlapping 
sarvicea. low quality aervicea. and poor 
fiscal accountability. 

Re1pon6B: The legislation la intended 
to provide Statea with the flexibility to 
develop and implement waiver 
program, that meet local needs. 
Although we have offered suggested 
definition• of aervicea ln the interinl 
final regulationa (46 FR 48533), we do 
not believe that It ia appropriate to 
mandate theae deflnitiona. Further, we • 
believe that the program contains 
sufficient aafeguarda against the 
poaaible abuaea that theae commentera 
have cited. 

Service....ceneraJ 
Comments: Many commenters suggest 

that we specifically liat varioua 
qua.lifying aervicea in the regu)ationa to 
encourage Statet to provide them in 
their waiver prograna. These 
commenten believe that this ia 
neceaaary to enaure the availability of a 
full range of aervices under the waiver 
program. 

Response: It la not neceaaary nor 
possible to Uet all services in the 
regulations. States are free to include 
any type of appropriate service in their 
program&--hoaplce aervicea. home 

•adaptation, to increase safety, 
nutritional a11easment. counselling. etc. 
The law does not restrict the coverage 
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Ii .. ·. of appropriate services as long as the specifically mentioned in ine legislative Plan of Care 
State: history. We believe ii is appropriate to 

' (1) Demonstrates that the aervices are impo•se criteria for these additional Comments: One commenter 
cost-effective: services, that will ensure conformance recommends that the plan of care be 

!I· (2) Demonstrates that the services are with the statutory intent to reduce developed by a physician, nurse. or 
~ necessary to avoid institutionalization; Medicaid expenditures by providing licensed staff member of the facility or 

i
·. (3) Includes and defines the services lower-cost non-institutional services agency. The commenter feels that this 

in its waiver request; and · under the waiver. Accordingly, we are wou!.,J protect recipients against 
(4) Obtal·ns HCFA approval inadequate care. Others suggest that the 

• • 
1 

• • requiring HCFA approval for "other 

I.·. Finally. it is not appropriate for us to services" on the basis of cost- State be allowed to review the 
, encourage or discourage the use of a ff . d th . f th individual case plans on a sample basis 

<;/'·· particular service. Each State decides e echveness an e necesSlty O e · to avoid unnecessary administrative 
'.!; w,hat combination of services is service to avoid inSlilutionalization. expenses, and that the waiver requests 
1- appropriate for its particular program. Evaluation of Need contain specific and detailed 
· · Room andBoard information on plans of care, services, 

Comments: Some commenters and case management to ensure 

1-::; .. 

Comments: One commenter suggests 
that Medicaid should pay for room and 
board under residential care using the 
six-month limitation in title XX of the 
Act; and that tlie policy for room and 
board should be the same for all 
services. The six-month limitation under 
title XX of the Act provides for FFP for a 
maximum of six months when room and 
board is determined to be a_n integral 
but subordinate part of another covered 
service. Another commenter wants the . 
regulations to clarify that the prohibition 
against payment for room and board 
does ~ot apply to the medical and 
personal care services of foster care 
programs. 

Response: Section 1915(c}(1) of the 

• 

Act specifically excludes payment for 
room and board under home and 
community-based services·. As indicated 
in the preamble of the interim final rule, 

-

the only ~xception to this prohibition 
that is authorized by the statute is for 
respite care. We see no need to include 
in these regulations a clarification of the 
status of room and board in foster care 
programs. The prohibition against room 
an~ board in these regulations is clearly 
in the context of the home and 
community-based services waiver 
programs. 

Cost~Effectiveness 
Comments: Besides the specific 

categories of qualifying services, the 
regulations(§ 440.180) state that other 
services requested by the Medicaid 
agency can qualify if approved by 
HCFA as cost-effective. One commenter 
recommends that HCFA approval not be 
required for these "other services" since 
the statute does not contain this 
requirement. The commenter suggests 
that the statute provides that the entire 
plan must be cost-effective not any 
particular service requested by a 
Medicaid agency. 

Response: The statute gives the 
Secretary broad discretion regarding the 
criteria that services must meet lo be 
considered qualifying services: 
particularly, those services not 

recommend additional restrictions for efficient, eff~ctive programs. 
the process of evaluating an individual's Response: The purpose of the 
need for an SNF or ICF level of care. For regulations ia to give States the 
example, one commenter wants the maximum opportunity for innovation 
regulations to specify that only a State with a minimum of Federal intervention. 
agency can perform the evaluation. One Accordingly, we believe that the States 
commenter wants the regulations to should decide who is responsible for 
require periodic reassessments of the developing the plan of care. The States 
need for care. Another commenter do not have to approve the plans in 
suggested that the evaluation must advance nor review every plan. Since 
include an assessment of the recipient's the States have the authority to develop 
total needs. These commenters believe h 1 
that additional restrictions will make the t eir own approve process, they can 

indeed choose to review plans on a 
evaluation process more effective by .. sample basis. As for the information in 
maintaining uniform standards, . the waiver request, the preamble of the 
promoting consistent application of the interim final regulations discussed the 
standards, and eliminating possible general nature of the information 
conflicts of interest in the case of private required. However, the actual material 
evaluations. in the waiver request must contain 

Response: States are required to specific, detailed. and complete 
describe their evaluation procedures information on all services, procedures, 
and to submit their screening documents etc. 
with their waiver request. They are also Comments: One commenter wants to 
required to maintain written know why institutions for mental 
documentation of their evaluations and diseases (IMDs) are excluded. 
to have this documentation available for Response: The Congressional 
review. Committee Reports do not discuss IMDs. 

The Congressional intent, as Section 1915(c)(1) of the Act. however, 
evidenced by House Report No. 97-158, clearly limits eligibility to persons who 
Vol. II, pp. 319-320, is to allow the States would require SNF or ICF level of care, 
flexibility in the development of the cost of which would be reimbursed 
appropriate evaluation procedures and under the State plan. Mentally ill 
in their implementation. We believe that persons who·require SNF or ICF level of 
the regulations provide this flexibility. care can qualify for home and 
States may decide who develops and community-based services. However, 

· conducts the evaluation of need and individuals who are between the ages of 
they may use whatever evaluation 21 and 65 and who would otherwise 
instruments are appropriate. receive services in a hospital, skilled 

While we do not believe that nursing facility, or intermediate care 
extensive limitations on a State's facility that is an IMO are not eligible lo 
option~ are warranted, we do agree that receive services under the waiver 
a periodic reevaluation of the need for because Medicaid coverage in IMDs is 
care should be explicitly required in the not authorized for these individuals. 
regulations. Section 441.302(c) has been 
revised accordingly. We note that those 
States already filing waiver requests 
have, in fact, provided for this 
reevaluation in their waiver.reque$ts. To 
date, ell of the waiver requests we have 
received included a provision for a fairly 
complete assessment of the individual's 
total needs. 

Choice of Alternatives 

Comments: Some commenters suggest 
States be required to document that 
beneficiaries were informed of 
alternatives and that beneficiaries were 
permitted to choose the type of service 
desired. Others recommend that persons 
in Institutions be allowed to request 

; 
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waiver aervices. One commenter 
recommends that "representative" be 
changed to "legal representative" in 
I 441.302(d). 

Respon8e: We agree that 
"representative" should be changed to 
"legal representative" and have revised 
§ 441.302(d) accordingly. However, we 
also believe that requiring States to 
document that beneficiaries were 
informed of alternatives la unnecessary 
and overly burdensome. The State must 
assure HCFA in its waiver request that 

· the beneficiary choice requmnnent will 
be met. We have a lso added a new 
§ 441.303(d) requiring tha t the State 
furnish to HCP A a description of how 
the beneficiary choice requirement will 
be met. Further, a beneficiary can 
requett a fair bearing if he or she ls 
denied a choice of services. 

Although the regulations state that 
1ervice1 can be furnished only to 
recipients who are not Inpatients: this 
does not preclude a State from Including 
currently lnatitutionaliud persona at 
one of the groups of individuals who 
will be offered waiver aervices, if this 
will permit these individuals to leave the 
institution. Thi, option can allow certain 
individuals to leave the institution and 
receive the necessary services in the 
home, at a lower cost to Medicaid. 

Limitation of Co8l8 
Comments: One commenter 

recommends that expenditwu under 
the waiver be permitted to exceed the 
limitation of comparable, 
institutionalized care. The commmenter 
statea that there are many advantages in 
maintaining a peraon at home, even if it 
is more expensive than an institution. 
Other commenter& are concerned about 
the potential for accelerating total or ·· 
aggregate costs despite the average per 
capita limitation in the regulations. One 
commenter suggests that the State 
methodologies concerning average per 
capita expenditures be made part of the 
public record. · 

Response: Congress specifically 
included a cost limitation In the 
legislation. However, the legislation 
does provide 1ome flexibility since the 
limitation Is based on average per capita 
expenditures. Thia permits States to 
include some Individuals whose 
maintenance costs are actually higher 
than the cost of comparable services in 
an institution. 

We agree with the comment that the 
current requirements for a waiver do not 
contain adequate safeguards to protect 
against an increase in total Medicaid 
costs a1 a con•equence of the waiver. 
Clearly, it was not the intent of 

A Congress that the home and communll}'• 
- based services provh1ion result in an 

increase in Medicaid long-term care 
expenditures. Therefore, the limitat~ons 
on FFP in expenditures for home and 
community-based services contained In 
§ 440.180(b) are baing expanded and 
redesignated as a new I 441.310 to 
expre11 the intent of Congress that 

. program effectlvene11 result from State 
assurance, required under the 1tatuta. 

Under these final regulations. FFP la 
available in thete expenditures only up 
to the agency'• approved estimate of the 
total expenditures for home and 
community-based services under the 
waiver. We have also revised 
§ 441.302(e) to require a State to provide 
HCFA with an assurance that aggregate 
Medicaid expenditures for all aervices 
provided to individuals under the 
waiver do not exceed the aggregate 
expenditures that would be incurred for 
these Individuals In the institutional 
setting, in the absence of the waiver. 
Also, we have revised I 441.303(f) to 
require a State to include all Medicaid 
expenditures in lta computation of 
average per capita expenditures. 

Regarding the comment on State 
methodologlea, we believe that 
publication is unnecessary. Thia 
information can be requested directly 
from the States that have submitted 
waiver requeits. 

Annual State Reports 
Comments: One commenter 

recommends that certain specific items 
be included in the information that the 
State must submit In the annual reports. 
Another recommends that the State 
reports be available to providers and 
consumers. 
: Response: We have developed a .data 

collection plan that will be used by the 
States. The plan permila us to compare a 
State'• actual expenditures with its · 
estimated expenditures and determine 
whether the State has met Its 
a11urance1. Our objective Is to limit 
State reporting requirementl 81 much as 
po11ible, yet asaure that basic program 
requirements are met. As we gain 
experience with the annual reports, we 
may wish to requeat 1ome of the •pecific 
items that the commenter 1ugge1ted. 

Regarding the availability of State 
reports, providers and consumers could . 
request this information directly from 
the State. Copie1 of State reports will 
also be subject to disclosure under the 
Freedom of Information Act. 

Computation of A verase Per Capita 
·Expenditures 

Comments: Some commentera suggest 
tha t States be permitted to use their own 
methods of computing average per 
capita expenditures, as long as they arc 
a ble to demonstrate that the aggregate 

cost of long-term care will be reduced. 
Others suggested that other items such 
as State administrative costs be 
considered in the computation. 

Rcspons~: As previously discussed in 
section 111.B. of this preamble, we have 
made various revisions to the 
computation. We believe that the 
computation in the reaulationa ia-an 
appropriate refiection of Congresaional 
intent. We alao believe that it i1 
necessary for all State• to use the same 
computation method to meet this 
particular legialative requirement. To 
monitor the waiver programs effectively. 
HCFA must have the neceasary 
Information from each State in a 
consl1tent format. 

The computation for average per 
capita expenditures should include only 
those cost Hema specifically relating to 
medical usiatance that la covered under 
the Medicaid program. Cost item.I that 
may have an indirect relationabip to 
covered medical uaiatance cannQt be 
conaJdered in the computation. We 
agree that item.a such u the followfna 
lhould be part of the computation-

• Cost of patient. in hospital awaiting 
nursing home or community care . 
placements; and 

• Reduced community Medicaid 
costa-An agency that ha, other means 
available to cover certain aervices may 
decide not to provide these aervices (for 
example, reimbunement for prescription 
drugs) under the Medicaid welve.r. thus 
lowering the average·per capita cost 
under the waiver. 

We do not believe that items such as 
the following should be included-

• Average per capittl State agency 
administrative coat-These costs would 
generally be the 1.ame whether they 
were incurred In connection with 
Institutional care or home and 
community-based 1ervices and would 
not affect the computation of per capita 
expenditures. Therefore, it is not 
nece11ary that they be Included in the 
computation: 

• Certain in-home costs that are part 
of institutional costs-Costs attributable 
to individuals who a.re not currently 
covered by Medicaid and who are in the 
home, waiting for admission to an 
institution. We do not at this time 
propose that such 1ervlces be reflected 
In the State's estimates of cost and 
utilization. We believe this would result 
in an unnecessary burden to the States 
since we do not know precisely the 
Incidence or potential cost of such an 
occurrence. (We will be able to develop 
this information more fully once we 
determine the impact of the waivers by 
analyzing the aMual reports that the 
States must submit.) However, we do 
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believe that an assurance is needed 
from the State that the aggregate costs 
of all services furnished to an individual 
in the home or community setting will 
not exceed the aggregate costs that 
would be incurred by the individual in 
the institutional setting, in the absence 
of the home and community-based 
waiver, Accordingly, we have amended 
§ 441.30Z(e) to require such an 
assurance; and . 

• Medicare savings-For example. 
when a covered individual can be 
discharged from.a hospital to a 
community setting rather than remaining 
in the hospital. to await an available bed 
in a long-term care institution. It is not 
appropriate to consider Medicare saving 
in the·computation. The statute provides 
that the State's estimate of average per 
capita expenditures is:to be limited to 
the cost of Medicare services. 

VII. Impact Analysis 

Executive Order 12291 

We have determined that neither the 
October 1, 1981 interim final regulations 
nor these final regulations meet the 
criteria for a "major rule", as defined by 
section 1(b) of Executive Order 12291. 
That is, neither will-

• Have an annual effect on the 
economy of $100 million or more: · 

• 
• Result in a major increase in costs 

or prices for consumers, any industries, 
· any government agencies or any 

geographic regions: or 
• Have significant adverse effects on 

competition, employment, investment, 
productivity, Innovation, or on the 
ability of United States-based 
enterprises to compete with foreign• 
base~ enterprises in domestic or import 
markets. . 

Our actuaries cannot estimate the 
economic effect caused by these 
provisions due to the uncertainties 
regarding the number of States that will 
ultimately apply for waivers: the number 
of waivers tha t will be·requeated; the 
nature of the waivers; and whether the 
waivers will result in reduced costs or 
the provision of more services for the 
same costs. 

The costs or savings resulting from 
these provisions are a function of the 
balance between delnstitutlonalization 
(some current residents of nursing . 
homes could be returned to the 
community for less money) and new 
demand (some people who currently 
receive care from family and friends 
despite a medical need for nursing home 
care will become eligible for Medicaid 
outside the nursing home setting), a nd 

A the number of States that choose to 
W exercise the option. Congress indicatea 

(H.R. Report No. 97-208, p. 967) that it 

expected the provisions , 1ccrning per 
capita costs would assure that aggregate 
costs are not greater than what they 
would have been without the home and 
community-based services. Moreover, 
the purpose of the legislative 
amendment was lo provide the States 
with sufficient flexibility to develop 
more economical alterna tives to the high 
cost of _long-term care institutional 
services. To the extent that this purpose 
is achieved, the cost of providing the 
horrie and community-based services 
under the waiver will offset the cost of 
institutional care that would otherwise 
have been required. Further, by 
facilitating the use of other prov\ders of 
care, more competition should be 
generated. 

Regulqtory Flexibility Act 

The Secretary certifies under 5 U.S.C., 
605(b) enacted by the Regulatory 
Flexibility Act (Pub. L. 96-354), that 
neither the Interim final regulations nor . 
these final regulations, which amend 
and clarify the Interim regulations, will 
result in a significant economic impact 
on a substantial number of small 
entities. 

The primary impact of the interim 
final and these final regulations la on the 
States and beneficiaries, which are not 
"small entitles" within the meaning of 
the Act. Any impact upon providers will 
be the result of individual State 
decisions, as developed in the waiver 
requests. We would encourage States , 
that are developing waiver requests 
under these provisions, to consider their 
effect on small entities and to analyze 
alternative choices. We believe that 
States ere best qualified to determine 
whether a given adverse effect on small 
ehlities is appropriate in view of the 
benefits offered by a waiver request that 
is consistent with the provisions of these 

• regulations. 
Further, in view of the provisions of 

section 1915 of the Act, while a State 
may consider the effect on small entities 
before submitting a request, we do not 
consider this effect in reviewing these 
requests. Therefore, a regulatory 
flexibility analysis_ is not required. 

Reporting and Recordlceeping 
Requirements · 

Sections 441.302 and 441.303 contain 
reporting and recordkeeping 
requirements that are subject to the 
provisions of the Paperwork Reduction 
Act of 1980 (44 U.S.C. 3507). As required 
by that act, HCFA requested Office of 
Management and Budget (0MB) 
approval of these requirements. 0MB 
has approved the data collection plan 
requirement in I 441.302. 

The 0MB approval number for the 
data collection plan required by 
§ 441.302 is 0936-0268. The 0MB 
approval number for the requirements 
under the model waiver request that 
States have the option of submitting is 
also 0936-0268. (The model waiver 
request is discussed in Part V. of the 
preamble, Policy Clarifications.) 

The other reporting and recordkeeping 
requirements contained in § § 441.302 
and 441.303 are not effective until 0MB 
approves them. We will publish a notice 
in the Federal Register when approval is 
obtained from 0MB. giving the 0MB 
approval number and the effective date 
of the requirements. 

List of Subjects 

42 CFR Part 435 

Aid to Families with Dependent 
Children, Aliens, Categorically needy, 
Contracts (Agreements-State Plan), 
Eligibility, Grant-in-Aid program­
health, Health facilities. Medicaid, 
Medically needy, Reporting and 
recordkeeping requirements, Spend­
down, Supplemental security income 

. (SSIJ. 

42 CFR Part 438 

Aid to Families with Dependent 
Children, Aliens, Contracts 
(Agreements) Eligibility, Grant-in-Aid 
program-health, Guam, Health 
facilities, Medicaid, Puerto Rico. 
Supplemental security income (SSIJ. 
Virgin Islands. · 

42 CFR Part 440 

Clinics, Dental health, Drugs, Grant­
in-Aid-program- health, Health care, 
Health facilities, Health professions, 
Hearing disorders, Home health -
services, Inpatients, Laboratories, 
Language d isorders, Lung d iseases, 
Medicaid, Mental health centers. 
Occupational therapy, Personal care 
services, Physical therapy, Prosthetic 
devices, Outpatients, Opthalmic goals 
and services, Rural areas, Speech· 
disorders. X-rays. -' 

42 CFR Part 441 . 

Abortions, Aged, Early Periodic 
Screening Diagnosis and Treatment 
(EPSDTJ, Family Planning, Grant-in-Aid 
program-health. Health facilities. 
Infants and children, Institutions for 
mental diseases (lMD). Kidney diseases. 
Maternal and child health, Medicaid, 
Mental health centers, Opthalmic goods 
and services. Penalties. Psychiatric 
facilities, Sterilizations. 

42 CFR Part 435, 436, 440 and 441 are 
amended as follows: 

I 
I ,. ,. 

I 
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,I 

PART 435-£UGIBIUTY IN THE . 
STATEs. DISTRICT OF COWIIBIA 
AND THE NORTHERN MARIANA 
ISLANDS 

The authority citation for Part 435 
reads as follows: ' I 

I 

Authority: Sec. 1102 of the Social Security 
Act (42 U.S.C. 1302). 

A. 42 CPR Part 435 la amended aa 
follows: . 
_ 1. L In the table of contents under 
Subpart C. Optiona for Coverage u 
Categorically Needy, a new I 435.%17-
"lndividual• receiving home and 
community-baaed 1ervice1." la added 
under the center headings, Oplioru for 
Coverage of Families and Chl1dren and 
the Ased. Blind, and Disabled. 

b. Also, I 435.232 ii removed. 
Z. Section 435.3 ii amen<ied by 

revising the last citation of 1902(a) to 
read u follows: 

f 435.S a.. 
• • • • • 

1902(a) (second paragraph af\ff (44)) 
Eligibility delplte increued monthly 
Insurance benefits under title 0. ... • 
§ 435.232 (Redealgnated • I 4S5.217) 

3. Section 435.232 ii redeaignated as 

• 

§ 435.217 and revised to read as follows: 

fA35.217' MdMdual8'"9t~19homeand 
comm~ MrYICH. 
· The agency may provide Medicaid to 
any group or groups of individuals ln the 
community who-

( a) Would be eligible for Medicc4d if 
institutionalized; 

(b) Would require lnatitutionalization 
. in the absence of home and community• 
based services under a waiver grBJ1ted 
under Part 441, Subpart C, of this 
subchapter: and 

(c) Receive the waivered services. 

H 435.72' anct 435.735 lAmendedJ 
4. Sectiona 435.728(b) and 435.735{b) 

.are amended by removjng the reference 
to "I 435.232" and Inserting "I 435.217" 
in it.I place. 

PART 43&-ELIGIBILITY IN GUAM, 
PUERTO RICO, AND THE VIRGIN 
ISLANDS . 

The authority citation for Part 436 • 
read, as follows: 

Authority: Sec. ttoz of the Social Security 
Act (42 u.s.c. 1302). 

B. 42 CFR Part 436 is amended as 
follows: 

1. In the table of contents under 
~ ubpart C. Options for Coverage as 
W;otegoricolly Needy, a new I 436.217- • 

" Individuals receiving home and 

community-baaed services." is added 
under the center heading, 

Optlona ror Coverage or Famillfl and 
Children and the Aaed. Blind. and Diaah1ed 

2. A new I 436.217 ii added to read as 
follows: 

t 438.217 Individual• receiving home and 
communll]f b111d eemoea. 

(a) The agency may provide Medicaid 
to any group or group• of lndividuala in 
the community who-

(1) Would be eligible for Medicaid if 
inati tu tionalized; 

(2) Would require Institutionalization 
in the abaence of home and community• 
baaed services under a waiver granted 
under Part 441, Subpart G, of thia 
subchapter: and . 

(3) Receive the waivered 1ervice1. 

PART 440-SEAVICES: GENERAL 
PROVISIONS 

. The authority citation for Part 440 
reads as fallows: 

Autllarttr, Sec. 1102 of the Social Security 
Act (42 U.S.C. 1302), unl.na othenme noted. 

42 CFR Part 440 ia amended as 
follows: 

C. Section 440.180 11 amended by 
removing the paragraph designation for 
paragraph (a) and revising the content.I 
of that paragraph. Paragraph (b) l1 
revised and redeslgnated •• I 441.310. 
>J reviled I 440.180 reads as follows: 

t 440.180 Home or communtty-tlued 
N1'VlcN. 

"Home or community-based 1ervice1" 
means •ervicea. not otherwise furnished 
under the State•• Medicaid plan. that are 
furnished under a waiver granted under 
the proviaiona of Part 441, Subpart G of 
this 1ubchapter. Except aa provided in 
I 441.310 the 1ervice1 may consist of 
any of the following services u defined 
by the agency that meet the standards 
specified in I 441.302(a): 

(a) Case management services; 
(.b) Homemaker services; 
(c) Home health aide services: 
(d) Personal care services; 
(e) Adult day health services; 
(f) Habilitation services; 
(g) Respite care services; 
(h) Other services requested by the 

Medicaid agency and approved by 
HCFA as cost-effective. 

PART 441-SERVICES: 
REQUIREMENTS AND UMfTS 
APPLICABLE TO SPECIFIC SERVICES 

The authority citation for Part 441 
reads as follows: · 

Authority: Sec. 1102 or the Social Sr.curity 
Act. (4Z U.S.C. 130:?). 

D. 42 CFR Part 441 is amended aa 
follows: 

. 1. The Table of Content, for Part 441 
is amended by adding new I§ 441.308 
and 441.310 as follows: 

Subpart Q HomeandComna""- 8111d 
Services: Walv• ~ 
• • • • 
Sec. 
4'1.306 Hearing, procedure• for waiver 

termlnatiou,. 
441.310 Llmlta on Federal fhumclaJ 

participation (FFP)., 

• • • • • 
2. Section 441.301 ls amended by 

revising paragraphs (b)(4) and (5), and 
adding a new paragraph (b)(6) to read u 
follow, (the Introductory language of 
paragraph (b) hl reprinted without 
change for the convenience of the 
reader): 

t 441.301 eontenta ot ,.._.tor• 
waiver. 
• • • • 

(b} If the agency fu.rnishea home and 
community-hued urvicea, u defined m 
I 440.180 of th.is 1ubchapter, under a 
waiver granted under this aubpart, the 
waiver request must: 

• 
(4) Describe the services to be 

furnished: 
(5) Provide that the doc:wnentatioa 

requirementa regarding individual 
evaluation. apeci..6ed in I 441.303(c), will 
be met; and 

(6} Be Umi.ted to one of the following 
target groups or any subgroup thereof 
that the State may define: 

(i) Aged or disabled. or both. 
(ii) Mentally retarded or 

developmentally diaabled. or both. 
(iii) Mentally UL 
3. Section 441.302 la revised to read aa 

follows: 

1441.'°2 _ ..... ....-oee. 
HCFA will not grant a waiver under 

this subpart and may terminate a waiver 
unlesa the Medicaid agency provides the 
following aatisfactory auurances to 
HCFA: 

(a) Health and Welfare-Assurance 
that neceasary safeguards have been 
taken to protect the health and welfare 
of the recipients of the services. Those 
safeguards must lnclude-

(1) Adequate standards for all types of 
providers that provide services under 
the waiver; 

(2) Assurance that the standards of 
any State licensure or certification 
requirements are met for services or for 
individuals furnishing services that are 
provided under the wa iver; and 

l 
·* .~ ( . 
~­
f 

., . 
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(3) Assw-ance that all facilitie9 
overed by section 1616(e) of the Act, in 

which home and community-based 
services will be provided, are in 

~ compliance with applicable Stale 
standards that meet the requirement9 of 
45 CFR Part 1397 for board and care 
facilities. 

(b) Financial accountability.-The 
,:agency will a11ure financial 
.accountability for funds expended for 
home and community-based services, 
provide for an independent audit of its 

;. waiver program (except as HCFA may 
otherwise specify for particular 
waivers), and it will maintain and make 

. available to HHS, the Comptroller 
General, or other deaignees, appropriate 
financial records documenting the cost 
of services provided under the waiver, 
including reports of any independent 
audits conducted. 

(c) Evaluation of need.-Assurance 
that the.apncy will provide for"an· 
evaluation (and periodic reevaluations) 
of the need for the level of care provided 
in an SNF, ICF, or ICF /MR, as defined 
by H 440.40 and 440.150, respectively, 
when there it a reasonable indication 
that individuals might need such 
services in the near future bul for the 
availability of home and community­
based services. 

;: ~ (d) Alternatives-Assurance that 
;: ~ hen a recipient is determined to be 

likely to require the level of care . 
r provided in an SNF, ICF, or ICF /MR, the 

recipient or his or her legal 
representative will be-

(1) Informed of any feasible 
alternatives available under the wai:ver; 
and (2) given the choice of either 
institutional or.home and community- . 
based services. 

(e) Expenditures-Assurance that-{1) 
The average per capita fiscal year 
expenditures under the waiver will not 
exceed the average per capita 
expenditures for the level of care 

. pro\;ded in an SNF, ICF, or ICF /MR . 
under the State plan that·would have 
been made in that fiscal year had the 
waiver not been granted. (i) These 
e,q,enditures must be reasonably 
estimated by the agency: and (ii) The 
estimates must be annualized and must 
cover eac~ year of the waiver period. 

(2) The agency's actual total 
expenditures for home and community­
based services under the waiver and its 
claim for FFP in expenditures for the 
services will not exceed the agency's 
approved estimates for these services, 
expressed as the product of (C x D) in 
the supporting documentation required 

• 

under § 441.303[f), for each year of the 
waiver period. • 

(3) The agency's actual total 
expenditures for home and community-

based and other Medicaid services 
provided to individuals under the 
waiver will not, in any year of the 
waive~ period, exceed the amount that 
would be incurred by Medicaid for these 
individuals in an SNF, ICF, or ICF/MR. 
in the absence of a waiver. 

(f) Reporting.-Assurance that 
annually, the agency will provide H.CFA 
with Information on the waiver's impact. 
The infonnation must be consistent with 
a data collection plan designed by 
HCF A and must address the waiver's 
impact on- . _ 

(1) The type, amount, and cost of 
services provided under the State plan: 
and · / 
· (2) The health and welfare of 

recipients. . . 
4. Section 441.303 is amended by 

revising and redesignating paragraph {d) 
as paragraph (f), adding new paragraphs 
(d), {e), and (g), and revising paragraphs 
(a) and (c), as follows: 

§ 441.303 Suppor1111g documentation 
,.quired. -

The agency must furnish HCF A with 
sufficient information to support the 
assurances required by I 441.302. Except 
as HCF A may .otherwise specify for · 
particular waivers, the information must 
consist of the following, at a minimum:· 

(a) A description of the safeguards 
necessary to protect the health. and 
welfare of recipients. Thia Information 
must Include a copy of the standards 
established by the State for facilities 
that are covered by section 1616(e) of 
the Act. 

• 
(c) A descrtptton of the agency's plan 

for the evaluation and reevaluation of 
recipients, including-(1) A d~scription 

of who will make these evaluatins and 
how they will be made: (2) A copy of the 
evaluation instrument to be used: (3) the 
agency's procedure to ensure the 
maintenance of written documentation 
on all evaluations and reevaluations: 
and (4) the agency's procedure to ensure 
reevaluations of need at regular 
intervals. 

(d) A description of the agency's plan 
for informing eligible recipients of the 
feasible alternatives available under the 
waiver and allowing recipients to 
choose Jillbwnstitutional ser.;ces or 
home ancfco"'"'mmunity-based services. 

(e) An explanation of how the agency 
will apply the applicable provisions 
regarding the post-eligibility treatment 
of income and resources of those 
individuals receiving home and 
community-based services who are 
eligible under a special income level 
(included in § 435.217 of this chapter). 

(f) An explanation with supporting 
documentation satisfactory to HCFA of 
how the agency estimated the per capita 
expenditures for services. This 
information must include but is not . 
limited to the estimated utilization rates 

_and costs for services included in the 
plan. the number of actual and projected 
beds in Medicaid certified SNFs. ICFs. 
and ICF /MRs by type, and evidence of 
the need for additional bed capacity in 
the absence of the waiver. 

(1) The annual average per capita 
expenditure estimate of the cost of home 
and community-based and other 
Medicaid services under the waiver 
must not exceed the aMual average per 
capita expenditures of the cost of . . . 
services in the absence of a waiver. The 
estimates are to be based on the 
following equation: · 

. (AxB) + (A'xB') + (CxD} ·+ (C'xD') + (Hxl) (FxC) + (HxO + [F'xG') ~--------------c:; 
F+H F+H 

where: 
A=the ealimated annual number of 

beneficiaries. who would receive the 
level of care provided in an SNF. ICF. or 
JCF/MR with the waiver. 

B=the estimated annual Medicaid 
expenditure for SNF. ICF, or ICF/MR 
care per eligible Medicaid user with the 
waiver. 

C=-the estimated annual number of 
beneficiaries who would receive home 
and community-based services under the 
waiver . 

D= the estimated annual Medicaid 
expenditure for home and community• 
based 1ervices per eligible Medicaid 
USllr, 

F=the estimated annual number of 
beneficiaries who would likely receive 
the level or care provided in an Sl\'F, ICF, 
or !CF/MR in the ab'sence of the waiver. 

C =the estimated annual Medicaid 
expenditure per eligible Medicaid user or 
such institutional care in the absence or 
the waiver'. 

H=the estimated annual number of 
beneficiarie• who would receive any of 
the noninstitutional, long-tenn care 
services otherwise provided under the 
State plan a, an alternative to 
institutional care. 

l= the estimated a nnual Medicaid 
expenditure per eligible Medicaid user or 
the noninstitutional service, referrl'd to 
inH. 

' f. 
l! 

' 
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A' - the estimated annual number of 
beneficiaries referred to In A who would 
receive any of the acute care 1ervicea 
otherwise provided under the State plan. 

B'=the estimated annual Medicaid 
expenditure per eligible Medicaid user of 
the acute care aervicea referred to in A'. 

C' .. the utimated annual number of 
beneficlariea referred to in C who would 
receive any of the acute care eervicea 
othenriae provided under the State plan. 

D'•the utimated annual Medicaid 
expenditure per eligible Medicaid uaer of 
acute care aervices referred to in C'. 

P' = the Htimated annual number of 
benaficlariu referred to In F who would 
receive any of the acute care services 
otherwise provided under the State plan. 

G' .. the ulimated annual Medicaid 
· expenditure perallgible Medicaid user of 

the acute care Hrvicea referred to in F'. 

(2) For purposes of the equation, acute 
· care services means all services 
otherwise provided under the State plan 
that are neither SNF, ICF, or ICF /MR 
services, nor the noninttitutional. long­
term care services referred to In H. 

(3) Data on the estimated annual 
number of beneficiariea and 
expenditures for those who would 
otherwise receive an SNF, ICF, or ICF / 
MR level of care Is required for all three 
types of institutions only if the waiver 
request provides that each of these 

A.miups will be offered home and 
9':om.munity-based services. For example, 

if the request does not Include persons 
who would otherwise receive an ICF / 
MR level of care, the State la not 
required to furnish data on that group. 

(4) The data must show the estimated 
annuaJ number of beneficiaries who will 
be deinstitutlonalized from certified · 
SNFs, ICFs and ICF /MRa because they 
would receive home and community­
based services under the waiver, and 
the estimated annual number of 
beneficiaries whose admission to such 
Institutions would be diverted or 
deflected because of the waiver 
services. For the latter group, the State's 
evaluation proce98 required by 
I 441.303(c) must provide for a more 
detailed description of their evaluation 
and screening procedures for recipients 
to assure that waiver services will be 
limited to penJons who would otherwise 
receive the level of care provided in an 
SNF, ICF. or ICF/MR. 

_ (g) Except as HCF A may otherwise 
specify for particular waivers, the 
agency must provide for an independent 
assessment of its waiver that evaluates 
the quality of care provided, access to 
care. and cost-effectiveness. The results 
of the assessment must be submitted to 

AJ:-{CFA at least 90 days prior to the third 
. anniversary of the approved waiver 

period and cover at least the first 24 • 
months of the waiver. 

5. Section 441.304 is revised as 
follows: 

I 441.304 Duration of a waiver. 
(a) The effective date for a waiver of 

Medicaid requirements to provide home 
and community-based 1ervicea 
approved under this subpart is 
established by HCFA prospectively on 
or after the date of approval and after 
consultation with the State agency.' 

The waiver continues for a three-year 
period from the effective date. If the 
agency requests it, the waiver may be 
extended for additional three-year 
periods, if HCF A's review of the prior 
three-year period shows that the 
assurances required by I 441.302 of this 
subpart were met. 

(b) HCFA will determine whether a 
request for extension of an existing 
waiver i1 actually an extension request 
or a request for a new waiver. 

(1) Generally, if a State's extension 
request proposes a change in services 
provided, eligible population, tervice 
area, or statutory sections waived, 
HCF A will consider it a new waiver 
request. 

(2) If a State submits an extension 
request that would add a new group to 
the existing group of beneficiaries 
covered under the waiver, HCF A will 
consider it to be two requests: one as an 
extension request for the existing group, 
and the other aa a new waiver request 
for the new group. 

( c) HCF A may grant a State an 
extension of ita existing waiver for up to 
80 days to permit the State to document 
more fully the satisfaction of statutory 
and regulatory requirements needed to 
approve a new waiver request. HCFA 
will consider this option when It 
requests additional Information on a 
new waiver request submitted by a 
State to extend its existing waiver or 
when HCFA disapproves a State's 
request for extension. 

(d) If HCFA finds that an agency is 
not meeting any of the requirements for 
a waiver contained In this subpart, the 

· agency will be given a notice of HCF A• a 
findings and an opportunity for a 
hearing to rebut the findings. If HCFA 
determines that the agency is not in 
compliance with this subpart after the 
notice and any hearing. HCF A may 
terminate the waiver. For example: 

(1) If HCFA finds that the agency's 
actual total expenditures for home and 
community-baaed services under the 
waiver exceed the agency's approved 
estimates for these services, expressed 
as the product of {C x DJ i.n the 
supporting documentation required 
under § 441.303(f). for any year of the 
waiver period, the waiver may be 
terminated; or 

(2) The waiver may be terminated if 
HCFA finds that the agency's actual 
total expenditures for home and 
community-based and other Medicaid 
services provided to individuals under ~ 
the waiver exceed, for any year of the 
waiver period, the amount that would be 
Incurred by Medicaid for these 
Individuals in an SNF, ICF, or ICF /MR, 
In the absence of a waiver. 

6. A new_ I 441.306 is added to read as 
follows: 

f 441.301 Hearings procedures for waiver 
termlnatlona. 

The procedures specified at 45 CFR 
Part 2.13 are applicable to State requests 
for hearings on terminations. 

7. A new § 441.310 ia added to read as 
follows: 

I 441.310 Umlta on Federal flnanc:111 
partlclpetlon (FFP). . 

(a) FFP for home and community­
baaed services listed in I 440.180 of this 
chapter is not available in expenditures 
for- . . . 

-(1) Services provided in a facility ·- · 
subject to the health and welfare 
requirements described.in I 441.302(a) 
during any period In which the facility is 
found not to be in compliance with the 
applicable State standards described in 
that section: 

(2) Home and community-based 
services that exceed the agency's 
approved estimated total expenditures 
for these services, expressed as the · 
product of (C X D) In the supporting 
documenfation required under. . 
I 441,303({) for each year of the waiver 
period;and 

(3). The cost of room and board except 
when provided as part of respite care in 
a facility approv~d by the State that is 
not a ·private residence. For purposes of 
this provision, "board" means three 
meals a day or any other full nutritional 
regimen and does not include meals 
provided as part of a program of adult 
day health services. 

(bl On or after June 11. 1985, the limits 
specified in paragraphs (a)(l) and (a)(2) 
of this section are applicable to all 
existing and future waiver programs 
under this part. 
(Catalog of Federal Assistance Program No. 
13.714, Medical Assistance Program) 

Dated: November 28, 1984. 
Carolyne K. Davi,, 
Administrator, Health Core Finoncing 
Administration. 

Approved: January 7, 1985. 
Margaret M. Heckler, 
Secretory. 
(FR Doc. 85-5715 Filed 3-12---85: 8:45 am] 
BILUNQ COO. 4120-01-M 
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INSTRUCTIONAL BULLETIN #81-53 July 20, 1981 

TO: Chairperson, Board of County Commissioners 
Attention: Director 

Chairperson, Human Services Board 
Attention: Director 

Chairperson, Area Mental Health Board 
Attention: Director 

State Hospitals 
Attention: Chief Executive Office 

Developmental Achievement Centers 
Attention: Director 

Rule 34 Facilities 
Attention: Director 

SUBJECT: County Utilization of State Ho1pit'1 Services, and Resources for 
D~veloping Community_ Services for !ofebtallf. .Retarded Per1on1J 
Effective F.Y. 1982 

Part I: 

Part II: 

Part III: 

Part IV: 

Part V: 

Part VI: 

County Utilization of State Hospital Services 

DPW Rul~ .. :2~Appropriation· and Semi-Independent Living Services 

Mental Retardation Construction Grants for Community Raaidnt1.al!?# 
!Klliti•• Serving Mentally Retarded and Cerebral Palsied Persons 

Mental Retardation F~-~~,,!1~£~~•' 
Policy on ~•recf'workaho~ and Work Activity Placements for 
Mentally Retarded Persons Affected by Welsh v. Noot 

Technical Assistance Availability to Counties, Human Service 
Boards, Re1idential and Day Program Developers and Operators 

The purpo1e of this bulletin is to infona County and Human Service Boards 
and affected agencies of new policies and procedures developed aa a result 
of the 1980-81 Legislature and th• Welsch v. Noot Consent Decree relating to 

AN EQUAL OPPORTUNITY EMPLOYER 
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Page Four 
INSTRUCTIONAL BULLETIN 181-53 
July 20, 1981 

4. Procedure: 

Technical Assistance can be secured by writing the Department as to the 
nature of assistance required, the immediacy of the need and th~ agency 
and/ or individual requesting the assistance. Please address all re­
quests to: 

Warren H. Bock 
Mental Retardation Division 
Department of Public Welfare 
St. Paul, MN 55155 
612/296-4421 

• 
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PLEASE REPLY TO _____ _ 

• INSTRUCTIONAL BULLETIN #81- 53 July 20, 1981 

PART I: County Utilization of State 
Hospital Services 

1. Purpose. 

2. 

The purpose of this section of the bull etin is to describe the policy 
on county utilization of state hospital services , the rationale for the 
policy and the process by which it was fo r mulated. 

Background. 

The Welsch v. Noot Consent Decr~e (effective September 15, 1980) 
r equires an approximate thirty (30) percent reduction of the numbe r of 
men t ally retarded persons residing in the stat e hospitals from a 
current population of app r oximately 2 , 600 to 1,850 persons by July 1, 
1987. Given that Decree and since DPW Rule 185 and the Community 
Social Services Act authorizes the count y boards to be responsible fo r 
case management, service planning and coor dina tion , service provis ion 
and evaluat i on , it is necessary that s t ate ho5pital utili za tion levels 
be established on a county- by-county basis. 

Request Bulletin #81- 6 (dated Feb r~ary 25 , l981) requested reaction 
from affected and interested agencies on a proposed per capita utiliza­
tion formula (labe l ed for mula I) fo r sta te hospital services . Based on 
the county response to .chat bulle tin , two alternative formulae wer e 
developed. These alternative fo rmulae r epresented a s traigh t thirty 
percent reduction of stat e hospital utilization by county (For~ula II) 
and a compromise fo rmula (III) based on a fifty percent per capita 
utilization weighting and a fifty pe rcent of a straight th i rty percent 
reduction by county. The two alte r native formulae , along with t he 
o riginal formula were presented to county di rector s on April 30 , 1981 
at their regular meeting for ranking. To ensure that all county di r ec­
tors had an oppor tunity to rank each of the fo r mulae, the three fo r ­
mulae (with their accompanying methodol ogies) and a ranking form were 
sent t o all di rectors not present at the meeting. All county direc t or s 
were requested to return the fo rm by May 15 , 1981. Sixty countie s 
re turned the ranking fo rm. The results revealed t hat the counties were 
sharply divided between For mula I and II , but were willing to compro­
mise on Formula III • 

AN EQUAL OPP ORT U N I TY EMPLOYER 
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3. Policy Statement. 

On June 1, 1981, Formula III was adopted by DPW Cabinet as the 
Department policy governing county utilization of state hospital · ser­
vices for mentally retarded persons. Formula III below represents the 
compromise between the per capita formula and the straight thirty per­
cent reduction formula. 

At several of the meetings on the issue of state hospital reduction, a 
number of counties indicated that they would like to work collectively with 
neighboring counties to achieve their reduction. For exareple, two or more 
counties may agree "to pool" their respective net quotas and resources and 
"barter" for state hospital utilization level. The Department encourages 
this type of local initiative to ensure that needed services are provided in 
the most cost efficient and program effective manner possible. 

The department will publish reports on individual county state hospital uti­
lization levels in January and July of each year to assist in planning and 
to monitor compliance with this policy. The first update on individual 
county utiliza-tion will be distributed in July 1981. This update will 

• 

restate each county's biennial utilization target for July l, 1983 and will • 
indicate your county utilization as of June 30 , 1981 showing the difference 
between the proposed utilization levels and the ac tual utilization level s . f 
This information will provide you with a clear st1tus of your progress in 
reaching the biennial benchmarks indicated for your county. 

_If you intend to work jointly with other counties in combining state hospital 
utiliz.:1tion lev,els and net reduction- revels, p~ease infor~ the Mental Retar­
dation Division of your actions and how you plan to jointly proceed with 
state hospital reductions. If you have further questions, contact: 

Rober-t F. Meyer 
Mental Retardation Division 
Department of Public Welfare 
Centennial Office Building 
St . Paul, MN 55155 
(612) 296-2147 

• 
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- -Formula III: Goals for County Ut ilization of State Hospitals 
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* 1980 and 1986 

EXHIBIT I 

ICF/HR Beds Per 10,000 Population* 
With Horatorium 

1981 1986** 

12.7 15.5 

11.1 10 . 4 

9. 9 11.3 

11 . 2 9.0 

3.0 7. 3 

17.0 18. 9 

9.0 10.4 

· 23 .o 24.7 

9.8 12 . 8 

11.4 15.l 

10.3 11. 1 

10 . 8 12.1 

Difference 

2 .8 

. 7 

1.4 

2 . 2 

4 . 3 

1.9 

1.4 

1. 7 

3.0 

3.7 

.8 

1.4 

census information was used to calculate the 1981 and 1986 
per capita values respectively. 

** 1986 per capita figure includes existing ICF/HR beds and those ICF/HR 
beds authorized prio r to Mar ch, 1983. 

THIS TABLE WAS PREPARED AS PART OF AN ASSESSMENT OF THE IMPACT OF THE 
ICF/MR MORATORIUM BY THE STAFF OF THE MENTAL RETARDATION DIVISION OF 
THE DEPARTMENT OF HUMAN SERVICES. 




