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STATE OF MINNESOTA

DEPARTMENT OF HUMAN SERVICES

In the Matter of the Proposed Adoption

of Rules of the Department of Human STATEMENT OF NEED AND
Services Governing the Funding and REASONABLENESS
Administration of Home and Community-

Based Services for Persons with Mental

Retardation

INTRODUCTION

Proposed rule parts 9525.1800 to 9525.1930 establish procedures that
govern the funding and administration of home and community-based services
provided to persons with mental retardation. The rule parts are proposed as
permanent rule parts to replace parts 9525.1800 to 9525.1930 [Emergency].
Authority for the establishment of the proposed rule parts is given to the
commissioner in Minnesota Statutes, sections 256B.092, subdivision 6,
256B.501, subdivision 2, 256B.502 and 256B.503. The provisions of rule
parts 9525.1800 to 9525.1930 establish training and licensing standards for
the delivery of home and community-based services paid for under medical
assistance, identify who is eligible to receive home and community-based
services, and establish procedures for funding and administering these ser-
vices.

HOME AND COMMUNITY-BASED SERVICES AS AN ALTERNATIVE TO PLACEMENT IN
INTERMEDIATE CARE FACILITLIES FOR THE MENTALLY RETARDED

During the 1970s the state of Minnesota led the nation in the development

of community-based intermediate care facilities for the mentally retarded
(ICFs/MR).

These facilities -provided a community alternative to placement in a state
hospital (state-operated ICF/MR), thereby enabling the state to reduce the
state hospital population of persons with mental retardation from more than
6,000 in the 1960s to just under 2,400 by 1982. While the creation of
ICFs/MR decreased the state hospital population, the total number of persons
with mental retardation in long-term care settings increased steadily. By
the end of 1982, there were 311 community facilities serving 4,900 children
and adults. Minnesota had become the highest state user of community
ICFs/MR. (LAC Report February, 1983 "Evaluation of Programs for Mentally
Retarded Persons")

In June of 1982, concern about the growing cost of these facilities and the
lack of alternative services prompted the Legislative Audit Commission to
direct the Program Evaluation Division to study community programs for per-
sons with mental retardation. The results of the study were published in
February, 1983 in a report entitled "Evaluation of Programs for Mentally
Retarded Persons.” During this same period of time the Governor's Planning
Council on Developmental Disabilities also took a look at policy alter-
natives for serving persons with developmental disabilities during the 1980s
and published their findings in Developmental Disabilities and Public
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Policy, a review for policymakers (January, 1983). Both documents stressed
the need to develop alternatives to ICF/MR care but recognized that the
development of service alternatives is directly linked to the availability
of state and federal funding. As a means of addressing this problem both
documents mentioned the Title XIX waiver process. The LAC report recom-
mended that the state apply for a waiver under section 2176 of the federal
Omnibus Budget Reconciliation Act of 1981. The waiver would enable
Minnesota to receive the same rate of federal financial participation for
providing an array of less costly home and community-based services as the
rate for ICF/MR services, as long as the persons served would otherwise
require placement in an ICF/MR.

The LAC recommendations were debated by the 1983 Legislature which then
passed Chapter 312 of Laws of Minnesota, 1983, Chapter 312 authorized the
commissioner of the Department of Human Services to apply for a Title XIX
waiver to provide home and community-based services to persons with mental
retardation and to promulgate emergency and permanent rules to implement the
waiver., With the passage of this legislation a new era in the provision of
services to persons with mental retardation began.

WAIVER DEVELOPMENT

Development of the waiver application began in August of 1983 when the staff
of the Department of Human Services, Mental Retardation Division, conducted
regional workshops throughout the state to gather public input on how the
waiver should be written. To encourage continued public participation in
the development process a mental retardation Title XIX Waiver Steering
Committee funded by the McKnight Foundation was established. As part of the
McKnight project reactor panels were then established to give input to the
Steering Committee on specific areas of concern such as residential ser-
vices, in—-home family services and case management,

Twenty-six people served on the Steering Committee and another 100 people
participated in the reactor panels. After the initial waiver proposal was
written the draft was circulated to over 200 people who are involved in the
delivery of services to persons with mental retardation (see Exhibit A).
The attached document (Exhibit B) is the result of all of that human effort.
This document was used as a base in the development of these rule parts.
Please note that the letters to Robert Wren and attachments are included as
part of the waiver document. The letters and attachments are part of the
waiver as approved by the United States Department of Health and Human
Services. Any further mention of the waiver includes these additional
documents.

RULEMAKING HISTORY

The Department's waiver application was approved by the United States
Department of Health and Human Services in April of 1984. With the
assistance of an advisory committee composed of county representatives, pro-
viders, and advocates for persons with mental retardation the department
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soon developed parts 9525.1800 to 9525.1930 [Emergency]| to implement the
approved waiver. The emergency rule parts were published in August 1984,

Following a 25-day public comment period, the emergency rule parts were
revised based on public comments. The revised emergency rule parts took
effect on Octaber 22, 1984. During the revision process the need for pro-
vider qualifications and licensing standards was identified. Because these
issues required substantial changes in the emergency rule parts they were
addressed later through the temporary amendment process. The temporary
amendments were published in February of 1985 and took effect on April 23,
1985.

The proposed permanent rule parts were developed concurrently with the tem-
porary amendments and will replace both the emergency rule parts and the
temporary amendments. The department was assisted in both processes by an
advisory committee composed of county representatives, providers and advo-
cates for persons with mental retardation (see exhibit C).

NEED FOR AND REASONABLENESS OF RULE PROVISIONS

Many of the provisions in these rule parts are necessary to comply with the
requirements of the waiver approved by the United States Department of
Health and Human Services and to meet the requirements in Title 42 of the
Code of Federal Regulations. Other provisions are needed so that the com-
missioner and the counties can effectively administer home and community-
based services. In the following narrative the need for and reasonableness
of each provision is affirmatively presented by the department as required
by Minnesota Statutes, section 256B.092, subdivision 6, 256B.501, subdivis-
ion 2, 256B.502 and 256B.503 and in accordance with the provisions of the
Minnesota Administrative Procedure Act, Minnesota Statutes, Chapter 14 and
the rules of the Office of Administrative Hearings.

9525.1800 DEFINITIONS.

This rule part defines words and phrases that have a meaning specific
to parts 9525.1800 to 9525.1930, that may have several possible interpreta-
tions, or that need exact definitions to be consistent with the authorizing
legislation. Terms used in a manner consistent with common use in the men-
tal health or human services field are not defined unless a definition is
necessary to clarify the rule.

~ Subpart 1. Scope. This provision is needed to clarify that the defi-
nitions apply to the entire sequence of parts 9525.1800 to 9525.1930.

Subpart 2. Billing rate. This definition is necessary to notify pro-
viders of the units of time that are acceptable as a basis for billing the
medical assistance program for home and community-based services. It is
necessary to standardize the definition to establish a basis of fiscal
accountability as required under the provisions of the waiver. It is
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reasonable to define the term in this way because it is consistent with the
billing system set up by the department for the medical assistance program
which has been implemented successfully under parts 9525.1800 to 9525.1930
[Emergency]. It is reasonable to continue this process to avoid unnecessary
disruption of the billing system due to promulgation of the permanent rule
parts. This use of the term also conforms with standard practices in pri-
vate industry, for example, consultants often have hourly and daily billing
rates.

Subpart 3. Case manager. This definition is necessary to clarify who
is responsible when a duty is assigned to the case manager., It is reason-
able to use this term because it is consistent with the way the term is used
in other department rules. The duties assigned are those duties assigned to
the case manager under parts 9525.0015 to 9525.0145 [Emergency]. It is
reasonable to specify that the case manager is "the person designated by the
county” because counties are responsible for providing case management ser-
vices under Minnesota Statutes, sections 256B.092 and 256E.08 and therefore,
have both the responsibility and the authority to designate the appropriate
staff to provide these services.

Subpart 4, Client. This definition is necessary to identify the per-
son receiving home and community-based services. It is necessary to have
its meaning clearly established to clarify for whom services are provided
and billed for under the medical assistance program. It is reasonable to
use the term client because it is a generally accepted term used in both the
public and private human services field to designate the person to whom a
service is provided. The definition given the term is reasonable because it
is consistent with the definition of client found in Webster's Third New
International Dictionary, G. & C. Merriam Co., Springfield, Massachusetts,
1981. The definition also provides a reasonable way to delete unnecessary
words in a reference frequently repeated in the rule parts.

Subpart 5. Commissioner. This definition is necessary to clarify the
meaning of "commissioner” as used in the rule parts. The term "commis-
sioner” is used throughout the rule parts as an abbreviation for the com-
missioner of the Minnesota Department of Human Services or the
commissioner's designated representative., It is reasonable to use an abbre-
viation to shorten the length of the rule parts. It is reasonable to limit
use of the term to the commissioner of human services, because he or she has
the statutory authority and responsibility to promulgate and administer
these rule parts.

It is necessary and reasonable to include within the definition persons to
whom the commissioner has the authority to delegate the functions described
in the rule parts because it would be physically impossible for the com-
missioner to perform all of the tasks assigned to the commissioner in the
rule parts. It is reasonable to allow this delegation of authority to
enable the commissioner to delegate his or her responsibilities to qualified
staff who can effectively manage and control the implementation of the rule
parts. Including this delegation of responsibility in the definition also
notifies interested parties of this delegation.
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Subpart 6. County board. This definition is necessary to provide an
abbreviated method of identifying the persons responsible for carrying out
many of the duties outlined in the rule parts. It is reasonable to define
the term as "the board of commissioners for the county of financial respon-
sibility” to distinguish this county board from the county board of the host
county. This distinction is necessary to avoid confusion about which duties
are assigned to which county board in the rule parts. It is reasonable to
assign the majority of the duties to the county of financial respon-
sibility because the duties affect the finances of that county. This
assignment of duties is also consistent with the duties assigned to the
county of financial responsibility in Minnesota Statutes, section 256B.092,
subdivision 1, and 256E.08, subdivision 1.

Subpart 7. County of financial responsibility. The definition of
county of financial responsibility is necessary to clarify the meaning of
subpart 6 and to clearly differentiate between the county where the home and
community-based services are provided (the host county) and the county that
is responsible for arranging and billing for the services (the county of
financial responsibility). It is reasonable to define county of financial
responsibility by referencing the statutes so that the rule parts will be in
conformance with the statutes.

This is also a reasonable way of shortening the definition and avoiding
unnecessary duplication of statutory language because the statutory defini-
tion is quite detailed. This definition is also used in other department
rules including the rule governing medical assistance payments for day
training and habilitation services (parts 9525.1200 to 9525.1330) and the
emergency rule governing county case management services for persons with
mental retardation (parts 9525.0015 to 9525.0145 [Emergency]). It is
reasonable to use the same definition to promote consistency between depart-—
ment rules.

Subpart 8. Daily intervention. Daily intervention is used as a cri-
terion for determining eligibility for home and community-based services in
part 9525.1820. To assure that eligibility is determined fairly and con-
sistently throughout the state it is necessary to define the term. The
definition is reasonable because it conforms with the requirements of the
Health Care Financing Administration (HCFA) as reflected in the waiver (see
exhibit B). To secure approval of the waiver the department had to assure
HCFA that persons receiving home and community-based services required daily
intervention to manage their daily affairs. It is reasonable to define
intervention as "supervision, assistance or training"” because all of these
affect the management of the client's daily affairs. It is necessary to
include provision of these services by a “provider, family member or foster
family member” because some clients will receive services while living with
their families and others will be placed out of the home. The phrase "each
day for more than 90 consecutive days" is necessary to clarify that the
intervention must be required on a long-term basis because home and
community-based services are meant to provide an alternative to long-term
care provided in an intermediate care facility for the mentally retarded.

Subpart 9. Department, This definition is necessary to clarify that
the specific department referred to in the rule parts is the Minnesota
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Department of Human Services. Substituting "department” for the full name
of the department is a reasonable way of shortening the rule parts,

Subpart 10. Diversion. This definition is necessary to distinguish
between the two categories of persons who are eligible for home and
community-based services under title 42 of the Code of Federal Regulations,
Section 441,30l. Section 441,301 requires that services be furnished only
to (1) persons currently receiving and continuing to need the level of care
provided in an ICF/MR, for whom home and community-based services are deter-
mined to be an appropriate alternative; and (2) persons who would be placed
into an ICF/MR in the absence of home and community-based services.
"Diversion” is a reasonable term to describe the provision of services to
the second group because they are "diverted" from placement in an ICF/MR by
provision of home and community-based services. The phrase "within one
year” is necessary to comply with title 42 of the Code of Federal Regula-
tions, section 441.302(d) which requires "a reasonable indication that they
[eligible persons| might need such services in the near future.” Because "in
the near future"” is a vague standard, for the purpose of parts 9525.1800 to
9525.1930 it is necessary to define "in the near future.” "Within one year"
is a reasonable definition of "in the near future" because it is consistent
with the "at risk"” standard used in 12 MCAR § 2.02003 [Temporary). It also
parallels the time period covered by a county proposal under part 9525.1880
which aids the county in preparing a proposal.

Subpart 1l. Family. The term "family” is used in the rule parts as a
component of eligibility for certain services and as a disqualifier for
reimbursement. It is necessary to define the term to clearly designate who
1s considered "family” and therefore eligible for certain services and
disqualified from receiving reimbursement for providing services. It is
reasonable to include in the definition of family persons related by blood,
marriage, or adoption because these persons are typically considered part of
a person's family. It is reasonable to limit the definition to the persons
listed because these are the people most closely associated with the client
and most likely to live in the same household. Listing the persons is also
necessary to clarify who is included in the definition.

Subpart 12, Fiscal year. It is necessary to define fiscal year
because the term is used to describe the period for which allocations are
made under part 9525.1890. This time period is consistent with the time
intervals in the waiver. It is reasonable to use the state's fiscal year
in the waiver and these rule parts to simplify accounting procedures for the
state. This time period also enables the department to base the allocations
on the latest legislative appropriations.

Subpart 13. Geographic region. This term is used in part 9525.1890
with regard to reallocation of money. The definition is necessary to
clarify which counties are eligible to receive the reallocated money. It is
reasonable to use the economic development regions established by the gover-
nor under Minnesota Statutes, section 462.385, because the counties are
already familiar with these regions. It is necessary to include the phrase
"in effect on July 1, 1984" to ensure that for the purposes of this rule the
regions remain the same. July 1, 1984 is a reasonable date to use because
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it is the beginning of the first fiscal year during which money was allo-
cated under the emergency rule parts which preceded these rule parts.

Subpart 14, Home and community-based services. This definition is
necessary to identify the services which are funded under these rule parts.
It is reasonable to limit the defined services to services "authorized under
United States Code, title 42, section 1396 et seq. and authorized in the
waiver granted by the United States Department of Health and Human Services"
because only services authorized by the United States Department of Health
and Human Services can be reimbursed using medical assistance money.

Because the purpose of these rule parts is to govern "home and community-
based services" funded under medical assistance, it is reasonable to limit
the definition to the services which have been approved for funding by the
United States Department of Health and Human Services. It is reasonable to
reference the rule part in which the specific services are defined to avoid
duplicating the definitions here while providing a quick reference for
anyone who wants to know more about a specific service.

Subparct 15. Host county. This definition is necessary to distinguish
between the county which is financially responsible for provision of home
and community-based services to a client and the county in which the ser=-
vices are provided (see subpart 7). It is reasonable to use the term "host
county” to designate the county in which the services are provided because
this is consistent with the common usage of the term "host.”

Subpart 16. Individual habilitation plan. This term is used in the
service limitations and contract provisions of the rule parts. It is
necessary to define this term to clarify what is meant in these instances.
It is reasonable to define the term by referencing parts 9525.0015 to
9525.0145 [Emergency] because those rule parts govern all services to per-
sons with mental retardation. Referencing the rule parts improves con-
sistency between the department's rules and makes it easier for the counties
to comply with the rule requirements.,

~ Subpart 17. Individual service plan, This term is used throughout the
rule parts and is necessary to identify the document in which the client's
service needs are identified. It is reasonable to define the term by
referencing parts 9525,0015 to 9525.,0145 [Emergency| for the same reasons
given in support of definition of individual habilitation plan in subpart
16.

Subpart 18, Intermediate care facility for the mentally retarded or
(ICF/MR). This term is used throughout the rule parts and has a central
role in describing conditions governing client eligibility. It is necessary
to define .the term to clarify for all affected parties what type of facil-
ities are included in the definition. It is reasonable to define the type
of facility on the basis of licensing and certification because licensing
and certification are required to operate an ICF/MR in Minnesota and it is
easy to ascertain if a facility meets these criteria.

It is reasonable to define the term by referencing the statutes so that
the rule parts will be in conformance with the statutes. This is also a
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reasonable way of shortening the length of the definition and avoiding un-
necessary duplication of statutory language.

The term "intermediate care facility for the mentally retarded” is a
generally accepted term used by federal and state governments and providers
to define a level of care funded under the medical assistance program. (For
example, the term is used in United States Code, title 42, sections 1396, et
seq., Code of Federal Regulations, title 42, section 442.400 et seq.,
Minnesota Statutes, section 256B.501 and other department rules including
parts 9525.1210 to 9525.1330 and 12 MCAR § 2.05301 to 2.05315 [Temporary]).
Use of the acronym "ICF/MR" is a reasonable way to shorten the length of the
rule parts.

Subpart 19. Placement. This definition is necessary to distinguish
between the two groups of persons who are eligible for home and community-
based services under title 42 of the Code of Federal Regulations, section
441.301. The two groups are specified in the statement of need and reason-
ableness for the definition of diversion in subpart 10, The term "place-
ment” is used to refer to the provision of services to clients in the first
category = persons who are discharged from an ICF/MR placement and provided
home and community-based services., The term is necessary to provide a short
way of referring to persons who were in an ICF/MR before receiving home and
community-based services. The use of the term is reasonable because it is
easily distinguished from its companion term diversion.

Subpart 20, Primary caregiver. This definition is necessary to pro-
vide a short way of referring to a person other than a member of the
client's family who provides services to the client in the client's home.

It is necessary to identify these persons because in some cases they are
eligible for respite services. It is reasonable to call this person a care-
giver because it is consistent with the way the term is used in other social
services including the department's caregiver program through volunteer ser-
vices. Because the person regularly "gives care” to the client, the term is
also reasonably descriptive. It is necessary to limit the definition to the
person who has primary responsibility for the services to avoid confusing’
this person with others who occasionally provide services to the client,
because only the primary caregiver would need the relief provided by provi-
sion of respite care services to the client.

Subpart 21. Provider. This definition is necessary to clarify that
these rule parts apply to providers of home and community-based services
under these rule parts and not to providers of other services. It is
reasonable to limit the definition to these providers because they are the
providers whose funding and licensing is governed by these rule parts.

Subpart 22, Room and board costs. Under these rule parts and the
waiver, room and board costs are not reimbursable except for respite care
provided out of the client's residence. It is necessary to define "room and
board costs” to inform the providers and the county boards which costs are
considered unallowable so that they can accurately estimate and measure
their costs and won't knowingly bill for costs that are unallowable. The
definition is reasonable because it is consistent with the provisions




e

defining room and board found in 12 MCAR § 2.02001 to 2.02011 [Temporary],
and part 9535.2400.

Subpart 23, Screening team. This definition is necessary to clarify
who is considered part of the screening team. The screening team is respon-
sible for evaluating service needs and this evaluation affects the person's
eligibility for services under these rule parts. It is reasonable to define
the term by referencing Minnesota Statutes, section 256B.092 because the
members of the screening team are clearly defined in the statutes and by
referencing the statutes there is no possibility of inconsistency between
the rule parts and the statutes.

Subpart 24, Service site. This definition is necessary because under
these rule parts size limitations and licensing standards are applied to ser-
vice sites, and in order to facilitate application of these limits and stan-
dards, all interested parties must know what is considered a service site.
The county board must know what a service site is to determine whether a
provider should be licensed and to enforce the size limitations. The pro-
viders must know what a service site is to determine if they need a license
or if the size of their facility meets the requirements in the rule parts.
It is reasonable to define the service site as the "location at which home
and community-based services are provided" because this use of the term
"site" is consistent with the common definition of the term and because the
focus in the rule parts is on the provision of home and community-based ser-
vices. This definition is also consistent with the definition of service
site used in other department rules such as 12 MCAR 2.02001 to 2.02011
[Temporary] .

Subpart 25. Short-term. This term is used to differentiate between
respite care (a temporary service) and other services which are provided for
longer periods of time. It is necessary to define the term because it is
subject to many different interpretations. It is reasonable to define short-
term as less than 90 24 hour days in a fiscal year because this is consis-
tent with the time period for temporary care as used in Minnesota Statutes,
section 252A.11, subdivision 3. :

Subpart 26, Statewide average reimbursement rate, This definition is
necessary to clarify how money will be distributed to the county boards
under part 9525.1910, subpart 2. Clearly defining this part of the distri-
bution process also helps county boards to determine if the home and
community-based services they plan to provide can be provided within the
fiscal limitations of the waiver. It is reasonable to use the formula
described in this definition to arrive at the statewide daily reimbursement
rate because this is the formula which was used in the waiver and approved
by the United States Department of Health and Human Services.

Subpart 27. Waiver. This definition is necessary to differentiate
between the waiver which authorizes the services.governed by this rule and
other waivers which the department has applied for. It is reasonable to
limit the definition of waiver to the waiver of Title XIX requirements for
home and community-based services to persons with mental retardation because
only that application affects these rule parts. It is necessary to include
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all amendments made to the application because the state must comply with
the amendments in funding services under these rule parts.

9525.1810 APPLICABILITY AND EFFECT.

Subpart 1. Applicability. This subpart is necessary to inform coun-
ties, providers, and other interested parties of the rule parts which govern
the provision of home and community-based services, and to whom the rule
parts apply. This statement of applicability is reasonable because it
accurately states who is governed by the rule parts. The statement is also
consistent with the authorizing legislation (Minnesota Statutes, sections
256B.092, subdivision 6, 256B.501, subdivision 2, 256B.502 and 256B,503).
Inclusion of an applicability section is part of standard rulemaking proce-
dure.

Subpart 2, Effect. This subpart is necessary to inform all interested
parties that these rule parts shall only continue in effect as long as the
waiver is in effect. Because the major source of funding for the services
governed by these rule parts is dependent on the approval of the waiver, it
is reasonable to limit the effect of the rule parts to the duration of the
waiver. It is reasonable to inform interested persons of that limitation in
this rule part so that they will be able to plan accordingly.

9525.1820 ELIGIBILITY.

Subpart 1. Eligibility criteria. This subpart is necessary to clarify
who is eligible to receive the services funded and administered under these
rule parts. It is reasonable to list the eligibility criteria in a specific
rule part to aid interested persons in determining if a person qualifies for
services reimbursable under these rule parts. It is reasonable to establish
clear client eligibility criteria so that the screening teams can make fair
and consistent determinations. These criteria also improve fiscal accoun-
tability by limiting the provision of services to those persons determined
to be eligible. '

Item A is necessary because home and community-based services are funded
under the medical assistance program and federal financial participation for
these services is not available for persons who aren't eligible for medical
assistance. It is reasonable to limit the provision of these services to
persons eligible for medical assistance to receive maximum federal financial
participation and target state funds to the persons that the medical
assistance program was designed to assist. It is reasonable to refer to
‘Minnesota Statutes, Chapter 256B to determine if the person is eligible for
services because this chapter governs the provision of medical assistance to
needy persons and contains specific criteria for eligibility.- Referencing
the statute eliminates unnecessary duplication of statutory language and
ensures that the same eligibility standards are applied for home and
community-based services as are applied for other medical assistance funded
services.
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Referencing subpart 2 is reasonable because subpart 2 clarifies how medical
assistance eligibility is determined for children residing with their
parents. It is necessary to clarify this issue because these rule parts
specifically allow the provision of services to children residing with their
parents. Normally the medical assistance eligibility of these children
would be determined considering the parents' income and resources, however
the department has provided for suspension of the deeming requirements in
the Code of Federal Regulations, as part of the waiver (under the cir-
cumstances set forth in subpart 2) to encourage families to maintain their
children at home.

Item B is necessary because the services to be provided under these rule
parts are designed to meet the needs of persons with mental retardation.
Moreover, the waiver which provides the funding for these rule parts was
approved for persons with mental retardation. Other programs and other
waivers are available for other persons. It is reasonable to include this
criterion to ensure that services are provided only to the persons these
rule parts were designed to serve. It is reasonable to require that the
determination be made in accordance with parts 9525.0015 to 9525.0145
[Emergency] because those rule parts govern all services to all persons with
mental retardation and contain specific criteria for a diagnosis of mental
retardation. Referencing the rule parts eliminates unnecessary duplication
of rule language and increases consistency between department rules.

Item C is necessary to clarify that these services may be funded under the
waiver only for persons who need the level of care provided in an ICF/MR.
This provision is necessary to comply with Minnesota Statutes, section
256B.092, subdivision 4. The requirement is reasonable because it is con-
sistent with the provisions in the waiver and with the requirements in title
42 of the Code of Federal Regulations section 441.301.

Item D is necessary to clarify that only persons who need daily intervention
are eligible to receive home and community-based services. This requirement
is reasonable because it is consistent with the requirements under the
waiver as explained in the letter to Robert E. Wren (see Exhibit B).
Assessing the client's need for daily intervention is a reasonable way of
determining if the client is in need of the level of care provided by an
ICF/MR because an ICF/MR is designed to meet client needs by providing care
on a daily basis.

Subpart 2. Medical assistance eligibility for children residing with
their parents. This subpart is necessary to inform interested persons that
eligibility for medical assistance for a person under 21 who resides with
his or her parent or parents shall be determined without considering paren-
tal income and resources under certain circumstances., This provision is
reasonable because it facilitates the department's goal of serving children
in their natural homes, aids the county in meeting their state hospital uti-
lization targets as required in the Welsch v. Levine No. 4-72 Civil 451 (D.
Minn., Sept. 15, 1980) (Welsch Consent Decree) (see Exhibit D) and is con-
sistent with the requirements in United States Code, title 42, section 1396
a(lo)(A)(ii)(1IV).
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9525.1830 PROVISION OF HOME AND COMMUNITY-BASED SERVICES.

Subpart l. Conditions. This subpart is necessary to inform interested
persons of the conditions that must be met before home and community-based
services are provided. It is reasonable to list these conditions to ensure
that they are consistently applied throughout the state.

Item A is necessary to inform interested persons that home and community-
based services need only be provided if the county board can provide the
services within its total allocation of home and community-based services
money. This provision is reasonable because a limited amount of money is
available to provide these services and the county board must not exceed its
total allocation. The waiver as currently approved does not entitle every
client eligible for medical assistance to receive home and community-based
services but does provide an alternative means of funding certain services
for some clients.

Item B is necessary to inform interested persons that to receive home and
community-based services the person must have been recommended for these
services by the screening team. This provision is necessary to comply with
title 42 of the Code of Federal Regulations, section 441,302(c) which
requires "an evaluation of the need for home and community-based services"
and with Minnesota Statutes, section 256B.092, subdivision 4, which provides
for payments to county boards for the "costs of providing alternative home
and community-based services to medical assistance eligible mentally
retarded persons screened under subdivision 7 [screening teams established].”
This provision is reasonable because it encourages appropriate placement of
persons with mental retardation. This provision is also consistent with the
provision in parts 9525.0015 to 9525.0145 [Emergency] and with the duties
assigned to the screening team in Minnesota Statutes, section 256B.092, sub-
division 7 and 8.

Item C is necessary to-inform all interested persons that the commissioner
must authorize payment for home and community-based services 'before these
services can be provided under. parts 9525.1800 to 9525.1930. It is reaso-
nable to require authorization by the commissioner because the commissioner
is responsible to the federal government for the money spent for these ser-
vices and required by Minnesota Statutes, section 256B.092, subdivision 2
"to authorize payments for medical assistance services" (home and community-
based services are medical assistance services).

Item D is necessary to comply with federal regulations protecting the per-
son's right to choice. This provision is reasonable because it is con~
sistent with the consumer choice requirement in parts 9525.0015 to 9525.0145
[Emergency] and complies with the requirements regarding free choice of pro-
viders found in the Code of Federal Regulations, title 42, section 431.51
and the requirements regarding the client's choice of alternatives under the
waiver found in the Code of Federal Regulations, Title 42, section
441.,302(d) .

Item E is necessary to ensure appropriate placement of the person. This
provision is reasonable because it is consistent with the requirements in
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parts 9525.0015 to 9525.0145 [Emergency] which require the assessment of
client needs and the development of an individual service plan, and limit
services that may be authorized to those provided in accordance with the
individual service plan. It is reasonable to base the provision of home

and community-based services on the goals and objectives specified in the
person's individual service plan to facilitate achievement of the identified
goals and objectives and to ensure that only necessary services are provided
as required in Minnesota Statutes, section 256B.092, subdivision 3.

Item F is necessary to inform the county board that it must have a signed
agreement with the state before services can be provided. A signed
agreement is necessary to provide programmatic and fiscal accountability.
This provision is a reasonable way to provide accountability and ensure that
the county board is aware of its legal responsibilities when providing home
and community-based services. The requirement is consistent with general
medical assistance program requirements in part 9500.0960 which mandate
state/provider agreements. (The county board is considered the provider for
the purposes of the agreement under these rule parts.)

Subpart 2. Written procedures and criteria. This subpart is necessary
to promote consistency in the way that the county board determines whether
home and community-based services can be provided to the person within the
county allocation. It is reasonable to allow the county board to establish
the procedures so that the procedures will be consistent with the service
needs identified in the county and resources of the county. It is reason-
able to require written procedures and criteria so that the determinations
made by the county are all made in the same manner. Establishing a written
procedure helps to prevent discriminatory or arbitrary decisions and gives
interested persons notice of the conditions applicable in that county. It
is reasonable to require consistency with the rule parts, the waiver, and
the federal regulations because all of these regulate how funds governed by
these rule parts may be spent. If the county board developed written proce-
dures and criteria which were not consistent with the rule parts, the waiver
and the federal regulations, the cost of the services might not be reimbur-
sable. It is reasonable to require consistency with the goals established
by the commissioner for making determinations to link the county board's
determination with the statewide goals for these services.

9525.1840 PARENTAL CONTRIBUTION FEE.

Subpart l. Out-of-home placements. This subpart is necessary to
notify parents of clients under age 18 that Minnesota Statutes, section
256B.14 requires parental contribution fees. It is reasonable to include
this provision to make certain that families placing a child outside their
home are aware of their financial responsibilities under the medical
assistance program. It is reasonable to reference the statute to inform
parents of the actions that may be taken to obtain payment without unne-
cessarily duplicating statutory language.

Subpart 2. In-home services. This subpart is necessary to notify
parents of clients under age 18 receiving services while residing with the
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parent that they may also be liable for a parental contribution fee if the
client's eligibility was determined without considering parental income or
resources. It is reasonable to include this provision to make certain that
parents with children receiving services in their home are aware that they
may have to contribute toward the cost of the services received under the
medical assistance program. It is reasonable to reference the statute for
the reasons given in the statement of need and reasonableness for subpart 1.

9525.1850 PROVIDER REIMBURSEMENT,

This part is necessary to inform providers of the criteria they must meet to
receive medical assistance reimbursement for providing home and community-
based services. It is necessary to establish criteria in this part to pro-
mote consistent treatment of providers throughout the state and to establish
minimum standards for the quality of the services provided. It is necessary
to establish minimum standards to protect the health, safety and rights of
the persons with mental retardation who receive these services. It is par-
ticularly important to have standards for home and community-based services
because these services are designed to be provided in small settings at
scattered sites and supervision of those providing the services will be more
difficult than in ICFs/MR. Establishing standards is a reasonable way for
the commissioner to fulfill his responsibilities under the Mental
Retardation Protection Act, Minnesota Statutes, section 252A.01 to 252A.21,
under the Public Welfare Licensing Act, Minnesota Statutes, section 245.781
to 245,812 and 252.28, subdivision 2, and under Minnesota Statutes, section
256,01, subdivision 2 (2) and (3). It is also a reasonable way to comply
with the assurances required in the waiver. Compliance with these standards
assists the county in protecting the safety, health, or well-being of the
clients as required in Minnesota Statutes, section 256E.08, subdivision 1.

It is reasonable to apply items B to E only to persons who provide services
that can be billed under part 9525.1860 subpart 3, item A because these are
'the persons who provide services directly to the person with mental retar-
dation. It is reasonable not to require this training for persons who are
not in direct contact with the client because the training is related to
training, supervising and caring for persons with mental retardation and
would not be applicable for clerical, custodial or other staff who are not
directly involved in providing services to clients. This statement of
applicability was added to the temporary amendments in response to comments
received during the 25-day comment period (see Exhibit E finding #1).
Providers were concerned that without this statement they would be unable to
hire anyone, even a custodian or bookkeeper, who did not meet the training
and experience requirements.

Item A is necessary to inform interested persons that the licensing require-
ments in Minnesota Statutes or rules apply to the services funded under
these rule parts. This provision is necessary to comply with title 42 of
the Code of Federal Regulations, section 441.302. It is reasonable to
require that home and community-based services meet the applicable licensing
standards to protect the persons with mental retardation served under these
rule parts. It is reasonable to use existing rules to avoid unnecessary
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duplication of rule language and to prevent the development of conflicting
standards. By using existing rules for the licensing of home and community-
based services this provision makes it possible for the county board to use
existing mental retardation services providers or generic providers to pro-
vide home and community-based services. Promoting the use of existing com-
munity resources especially generic services (when those services or
resources are adequate to meet the client's needs) is also consistent with
the requirements for an individual service plan in parts 9525.0015 to
9525.0145 [Emergency] and limits the costly proliferation of specialized
services that are not actually needed.

Item B is necessary to inform interested persons that the persons providing
services under these rule parts must meet established professional standards
and to inform them of the training required if there are no established
standards. This provision is necessary to ensure the health and welfare of
the clients are required in the Code of Federal Regulations, title 42, sec-
tion 441,302,

It is reasonable to require that only providers who meet established stan-
dards receive reimbursement under these rule parts to ensure that persons
receiving home and community-based services receive at least the same
quality of services as persons receiving similar services through another
funding source. It is necessary to establish training requirements if no
professional standards have been established to protect the health, safety,
and well-being of the persons with mental retardation receiving services
from these persons. By requiring that the provider complete training in
areas related to the care, supervision, and training of persons with mental
retardation the provision ensures that the persons providing home and
community-based services are aware of the needs of persons with mental
retardation and at least minimally trained to meet those needs.

It is reasonable to require that the training be completed within two years
because new methods of training, supervising and caring for persons with
mental retardation are constantly being developed. Using the new methods of
training, supervising and caring for persons with mental retardation is
often more effective for home and community-based service clients because .
the new methods are designed for the new service settings which are being
developed and provided under these rule parts. For instance, in the last
few years here has been increasing emphasis on involvement with nonhandi-
capped persons, provision of services in the least restrictive environment
and providing services appropriate to the person's chronological age. It is
reasonable to require that providers be aware of recent developments in the
field so that they can use the most effective methods.

It is reasonable to require that the case manager approve the training
because the case manager is required to be familiar with the needs of the
clients and the training offered in the county and surrounding area, and can
‘determine if the training received is appropriate.

The amount of training required was reviewed by the advisory committee and
considered reasonable. Few comments were received on this requirement when
the temporary amendments were published, which indicates that in general the
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county boards and providers felt the requirement could be met. Twenty-four
hours of training is the amount required for homemakers under part
9565.1200. This amount of time is roughly equivalent to the amount of time
spent in a three-credit course at a college under the quarter system. This
is a fairly minimal amount of time in which to become familiar with a given
topic but is enough to ensure that generic service providers acquire at
least some knowledge of the needs of persons with mental retardation.

The training topics were chosen because they relate to the needs of persons
with mental retardation as identified by department staff and the advisory
committee. It is reasonable to specify these topics to clarify what type of
training is required,

It is reasonable to allow the county boards to grant a variance of this pro-
vision for respite care providers who provide the care in their residence or
the client's residence to encourage the provision of respite care by the
family's natural support system (friends, neighbors, and relatives). These
people are likely to know the client and his or her needs and to be
instructed by the client's family on the care to be provided.

It is reasonable to allow the county to grant a variance to this provision
for providers who ensure that the training will be completed within six
months to enable the county board to develop and provide new home and
community-based services when no qualified providers are available. It is
reasonable to require that the training be completed within six months to
ensure that all providers are brought up to the minimum standards required
in a reasonably short period of time thereby minimizing the risks associated
with having persons without the required training providing services to
clients. The six-month variance gives the provider time to set up and
complete the necessary training without unduly delaying meeting the require-
ment and unnecessarily prolonging the provision of services by unqualified
individuals.

It is reasonable not to apply these requirements to providers of minor phy-
sical adaptations because they are not directly involved in the care,
training, and supervision of persons with mental retardation.

Item C is necessary to inform interested persons that providers of home and
community-based services must have experience in the care, training, and
supervision of persons with mental retardation or related conditions. It is
reasonable to require that providers have experience working with persons
with mental retardation due to the special service needs of this population.
Requiring the experience within the last five years is reasonable because
the methods used in providing these services change rapidly and a person
with experience from more than five years ago might not be aware of the most
recent developments in the care, training, and supervision of persons with
mental retardation. - It is reasonable to include experience with related
conditions because similar methods are used for the care, treatment, and
supervision of these person and persons with mental retardation.

It is reasonable to allow the county to grant a variance to the requirements
of this item for a respite care provider for the reasons given in the
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rationale for item B. Allowing a variance for an employee working under the
direct, on-site supervision of a qualified mental rectardation specialist is
a reasonable way to allow the provider to train new employees who do not

have the required experience while still protecting the health, safety, and
well-being of the clients.,

It is reasonable not to apply this provision to providers of minor physical
adaptation for the reasons given in the rationale for item B. It is reason-
able to exclude homemakers from the requirement in this item because the
type of services provided by homemakers do not change much based on the
client's condition (for example, homemaker services for the elderly and for
persons with mental retardation would both include providing assistance with
food planning and preparation, personal care and general household duties),
Also homemaking methods do not change as rapidly as treatment or training
techniques.,

Item D is necessary to comply with the assurances made in the department's
waiver application. This requirement is reasonable because it is consistent
with the requirement for ICFs/MR found in the Code of Federal Regulations,
title 42, section 442,411,

Item E is necessary to develop, enhance, and maintain the skills of persons
providing home and community-based services. It is reasonable to require
that these persons complete the ongoing training required in any appli-
cable rules to ensure that persons receiving home and community-based ser-
vices receive the same quality of services as persons receiving similar
services through another funding source. It is reasonable to use applicable
rules to avoid duplication of training requirements or conflicting require-
ments. It is reasonable to establish ongoing training requirements if
ongoing training is required to keep all persons providing home and
community-based services up-to-date on new developments in the field of men-
tal retardation. It is reasonable to require that the persons providing
home and community-based services remain up-to-date on new developments in
the field of mental retardation so that.they will be better able to provide
their clients appropriate and effective services which are developed based
on knowledge of current practices. It is reasonable to exclude a provider
of minor physical adaptations from this requirement for the reasons given in
item B.

It is reasonable to require 18 hours of training each year because it is
comparable to the amount of training required of many other professionals in
the state. The department researched the continuing education requirements
in Minnesota for other professionals (including dentists, pharmacists,
attorneys, real estate brokers, chiropractors and nursing home administra-
tors) and found that most professions require an average of 15 to 20 hours
per year of continuing education. Eighteen hours is also the amount of
training required for special services or group family foster homes under
part 9545.0150. This requirement is a compromise position worked out in the
December 20, 1984 advisory committee meeting. (The rule draft at that time
required 12 hours of training. An experienced county mental retardation
services supervisor suggested 24 hours.)
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It is reasonable to require that the ongoing training be approved by the
case manager so that he or she can check to see that the training is per-
tinent to the needs of the clients served by the provider. This language
was added after the temporary amendments were published in response to a

comment made by John W. Barker of Focus Homes, Inc. (See Exhibit E, Finding
#6.)

It is reasonable to allow the county board to grant a variance to this
requirement for providers of respite care for the reasons given in the
rationale for item B,

Item F is necessary to protect the health, safety and well-being of the per-
son with mental retardation served in home and community-based services by
eliminating as potential providers persons who have been abusive to children
or vulnerable adults, It is reasonable to reference the statutes to avoid
unnecessary duplication of statutory language and ensure consistency with
the statutory requirements. It is appropriate to inform potential providers
of the applicability of this statute because some services are provided to
children and others are provided to persons with mental retardation who are
within the statutory definition of vulnerable adults.

Item G is necessary to protect the provider and the county board by ensuring
that the services are covered by a legally enforceable contract. Requiring
a contract with the host county is consistent with the requirements in other
department rules including parts 9525.0015 to 9525.0145 [Emergency) and
9550.0010 to 9550.0092. Requiring a contract with the host county elimina-
tes unnecessary duplication of efforts when more than one county board uses
a single provider and standardizes the rates charged for a service by the
provider.

Item H is necessary to comply with Minnesota statutes, section 256B.092, sub-
division 1, which requires that the county of financial responsibility
authorize placement for services. This requirement also helps to ensure

that the county of financial responsibility has determined which services

are needed by the persons for whom the county is financially responsible

and that only necessary services are provided as required in Minnesota
Statutes, section 256B.092, subdivision 3. This requirement is consistent
with the requirements in parts 9525.0015 to 9525.,0145 [Emergency] and is a
reasonable way of protecting the county of financial responsibility from
liability for unauthorized and unnecessary expenses.

Item I is necessary to inform providers of the major department rules that
apply to home and community-based services and to ensure that the provider
is willing to comply with those rules. It is reasonable to reference these
rules to avoid unnecessary duplication of statutory language. The rules
referenced are the rules governing the administration of the Medical
Assistance program (9500.0775 to 9500.1080) the rules governing the
Surveillance and Utilization Review Program (9505.1750 to 9505.2150) and
these rule parts which govern the provision of home and community-based ser-
vices. It is reasonable to reference the rule parts mentioned because home
and community-based services are funded through the medical assistance
program and as such are subject to the administrative requirements governing
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the medical assistance program and the reviews required under the sur-
veillance and utilization review program.

Item J is necessary to clarify that the client's parent or guardian cannot
be reimbursed for providing services to the client. It is reasonable to
exclude the parent or guardian from reimbursement because the parent or
guardian is responsible for caring for the client, just as he or she would
care for a child who did not have mental retardation. It is reasonable to
limit reimbursement in this way to make the limited resources available go
as far as possible. This requirement is consistent with federal medicare
policy as stated in title 42 of the Code of Federal Regulations, section
405.315.

9525.1860 REIMBURSABLE SERVICES.,

This subpart is necessary to inform interested persons of the services that

can be reimbursed under these rule parts. It is reasonable to list the ser-
vices and limits in the same part for the convenience of persons using these
rule parts.

Subpart 1. General limits. This subpart is necessary to inform
interested persons that subparts 2, 3, 4 and 5 must be read in conjunction
to determine if a particular service is reimbursable. It is reasonable to
state this immediately to minimize confusion. It is necessary to state that
these services are only reimbursable for as long as the waiver is in effect
to clarify that these services are only reimbursable under the medical
assistance program under the waiver. It is reasonable to give notice that
these services are only reimbursable while the waiver is in effect so that
providers will not expect reimbursement from the state if the waiver is no
longer in effect. It is reasonable for the state not to reimburse for these
services if the waiver is no longer in effect because the state allocation
for such services covers only approximately 42 percent of the total costs of
the services and would be insufficient to cover the total cost if no federal
financial participation money was received.

Subpart 2. Definitions. This subpart is necessary to eliminate con-
fusion by ensuring that all interested persons are using the same service
definitions. These terms could be defined in a number of different ways.
However, to obtain federal financial participation and ensure compliance
with the federal waiver regulations (Code of Federal Regulations, title 42
sections 441,300, 441.310 and 441.180) it is necessary to define them in a
manner consistent with the definitions used in the waiver. The initial
definitions and the list of services were developed by the department staff
with input from consultants, providers, advocates, and county represen-
tatives. (See Exhibit A). Changes were made in the list and definitions to
comply with the requirements of the United States Department of Health and
Human Services. (See Exhibit B.)

Item A is necessary to clarify what services are to be classified as
case management for the purposes of the waiver and these rule parts. This
definition is reasonable because it is consistent with the definition used
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in parts 9525.0015 to 9525.0145 [Emergency] which govern the provision of
case management services to all persons with mental retardation. It is
reasonable to use the same definition in these rule parts because case mana-
gement services for persons receiving home and community-based services
should be similar to case management services for persons receiving other
mental retardation services, regardless of the funding source. This defini-
tion is also reasonable because it is consistent with the definition of case
management included in the waiver application.

Item B is necessary to clarify what services are classified as day
habilitation for the purposes of the waiver and these rule parts. This
definition is reasonable because when read in conjunction with the defini-
tion of habilitation services it is consistent with the definition of day
habilitation in the waiver,

Item C defines the type of services included in day habilitation and
residential-based habilitation. This definition is necessary to clarify
what type of services are classified as habilitation services for the pur-
poses of the waiver and these rule parts. It is reasonable to define habi-
litation services as a separate definition to eliminate repetitious language
in the other two definitions. The definition is reasonable because it is
consistent with the way habilitation services are defined in the waiver and
stresses development of the same skills as in the definition of day training
and habilitation services under parts 9525.1200 to 9525.1300. The defini-
tion is consistent with the definition is consistent with the definition in
title 42 of che Code of Federal Regulations, section 442,401 but gives more
detail to provide guidance to county boards and providers in determining
what services are included.

Item D is necessary to clarify what services are classified as home-
maker services for the purpose of the waiver and these rule parts. The
definition is reasonable because it is consistent with the provisions in the
waiver. It is reasonable to require that homemaker services be provided by
a homemaker who meets the qualifications in rule part 9565.1200 so that ’
homemakers providing services to persons receiving home and community-based
services are governed by the same rule parts as homemakers providing ser=-
vices to other persons. The waiver also specifies that these services will
be provided by a trained homemaker. It is reasonable to reference part
9565.1200 because it specifies the type of training to be provided for
qualified homemakers.

Item E is necessary to clarify what services are classified as in-home
family support services for the purposes of the waiver and these rule parts.
In-home family support services were included in the waiver to provide an
alternative for a family which has placed or is considering placing a child
with mental retardation outside the family home. These services provide
assistance to the family so that the child can be maintained at home. It is
reasonable to provide such services because they are cost effective and are
consistent with the directive given by the court in the Welsch Consent
Decree. This definition is reasonable because it focuses on maintenance of
the child in the family home and is consistent with the way the services are
described in the waiver.
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Item F is necessary to clarify the term applied to days when a client
is temporarily away from services. This definition is necessary because
these days are only reimbursable under specific conditions (see subpart 4,
item C). It is reasonable to define leave days as days when the client is
"temporarily absent from services" to clarify that leave days are meant only
to cover temporary absences. Temporary is not specifically defined to give
the county board flexibility in determining when to authorize leave days.

Item G is necessary to clarify what adaptations are classified as minor
physical adaptations for the purposes of the waiver and these rule parts.
The reference to subpart 3, item E in the definition is necessary because
the United States Department of Health and Human Services requested that the
commissioner specifically identify the adaptations to be provided under the
waiver.

It is reasonable to limit the adaptations paid for under these rule
parts to those adaptations which enable the client to avoid placement in an
ICF/MR because one of the major purposes of the waiver and these rule parts
is to provide services "to support pecple to remain in or retura to their
own home"” (Exhibit B, page 1). It is reasonable to focus on adaptations
which increase the client's mobility or protect the client and others
against injury because these adaptations are necessary to protect the client
as required in the Mental Retardation Act and to increase the client's inde-
pendent functioning as required in Minnesota Statutes, section 256E.08, sub-
division l. It is reasonable to only provide minor physical adaptations for
clients with mobility problems, sensory deficits or behavior problems be-
cause these persons were identified by the department and others involved in
the development of the waiver and subsequent rule parts as the persons for
whom minor physical adaptations are most needed. It is reasonable to target
these services to the persons most in need to most effectively use the
limited resources available. Also, to provide services in the least
restrictive environment as required in parts 9525.0015 to 9525.0145
[Emergency], it is important not to change the client's environment unless
the changes are necessary. This definition is consistent with the way this
service is described in the waiver. :

Item H is necessary to clarify what services are considered
residential-based services for the purpose of these rule parts. It is
necessary to identify these services because day habilitation services can
only be provided to clients receiving a residential-based service (see sub-
part 4, item A), It is reasonable to limit the definition to in-home family
support services and supported living arrangements because of the services
reimbursable under these rules and eligible for federal financial par-
ticipation, these are the ones based in the client's residence. This defi-
‘nition is consistent with the way residential habilitation services are
described in the waiver.

Item I is necessary to clarify what services are considered respite
care for the purposes of the waiver and these rule parts. The definition is
consistent with the way these services are described in the waiver. The
definition is reasonable because it is consistent with the way the term is
used in the human services field. The definition is also consistent with



-22-

the meaning of the term "respite” given in Webster's Third New International
Dictionary, 1981, G & C Merriam Company.

Items J and K are necessary to clarify what services are considered
supported living arrangements for the purposes of the waiver and the rule
parts. These definitions are consistent with the way the services are
described in the waiver application.

It is reasonable to limit the provision of services to adults to ser-
vice sites of six or less to provide a more homelike environment consistent
with the purposes of the waiver and the requirements for an individual ser-
vice plan in parts 9525.0015 to 9525.0145 [Emergency]. The number six was
chosen because to create a more homelike environment it is necessary to
locate services in a residential area and Minnesota Statutes, section
245,812, subdivision 3, states that a licensed residential facility serving
six or fewer persons shall be considered a permitted single family residen-—
tial use of property for the purposes of zoning. Limiting the size to six
also encourages the provision of services in existing housing.

It is reasonable to limit the size of service sites for children to
three to create a family-like setting. According to the state demographer
the number of children in a Minnesota family is around two; therefore,
limiting the size of SLAs for children to three will result in settings
reasonably similar to the average family home.

Size limits are consistent with past department policy. The department
has been working to decrease the size of facilities serving persons with
mental retardation since the 1970s. The case management rule (12 MCAR
§ 2.185) which took effect in February, 1981, included a provision
restricting the size of new facilities to no more than eight.

Similar limits to those in this item have been successfully implemented
in Michigan according to Shirley Schue, M.S., Case Management Supervisor,
Mental Retardation Division. Ms. Schue-was previously employed by Northeast
Michigan Community Mental Health (see. attached resume, Exhibit F). The
limits proposed also have been implemented in Minnesota already under rule
parts 9525.1800 to 9525.1930 [Emergency].

Item L is necessary to allow the timely implementation of new services
as they are approved by the United States Department of Health and Human
Services (DHHS). It is reasonable to reimburse for the provision of any
services approved by DHHS to encourage the development of new, less restric-
tive services that provide an alternative to traditional ICF/MR services.
Increasing the services available makes it easier to meet the client's indi-
vidual needs as required in rule parts 9525.0015 to 9525.0145 [Emergency].

Subpart 3. Billing for services. This subpart is necessary to clarify
how time may be billed for under these rule parts. It is necessary to iden-
tify what time may be billed for to comply with the requirements in
Minnesota Statutes, section 256B.501, subdivision 2, which states that “the
commissioner shall establish procedures" ...[that] specify the costs that
are allowable for payment through medical assistance." Specifying the time
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which may be billed for ensures: (1) statewide consistency in the method by
which the amount of billable service is determined; and (2) statewide uni-
formity in the service reporting system that provides data needed to eval-
uate program impact and effectiveness. The method developed to meet the
need for statewide standardization is reasonable because is follows the com-
mon practice of measuring units of service by the hours expended in pro-
viding the service.

The limits in this subpart are reasonable because they allow the pro-
vider to bill for time spent providing services of direct benefit to clients
and restrict payment for time spent on activities that don't directly bene-
fit the client, thereby focusing limited dollars on services that directly
benefit the client. These limits are similar to the limits established for
the provision of semi-~independent living services (SILS) in 12 MCAR
§ 2,02001 to 2.02011 (Temporary). The SILS program has been operating
sucessfully with the limits since June 1984,

It is reasonable to exempt providers of minor physical adaptations from
the limits in this subpart because the services they provide do not typi-
cally require client contact.

Subpart 4, Service limitations. This provision is necessary to
clearly identify the limits that apply to the home and community-based ser-
vices covered under the waiver. It is reasonable to list these limits in
this rule part to make it easy for providers to find the limits which apply
to the services they are providing.

Item A is necessary to inform interested persons of the limitations
that apply to the provision of day habilitation services. It is necessary
to state these limits and require compliance with them to comply with the
provisions of the waiver and Minnesota Statutes, section 256B.501, sub-
division 1(d). The need for and reasonableness of the subitems is given
below.

Subitem (1) is necessary to comply with the waiver which states that
day habilitation services "will only be offered as a waivered service to
those individuals who receive at least one residential habilitation
service.” It is reasonable to limit the provision of day habilitation ser-
vices under the waiver to persons who receive residential-based services
because provision of day habilitation services alone is not sufficient to
prevent institutionalization. Day habilitation services are seen as a vital
part of an array of services provided under the waiver but must be provided
with other services. This position is supported by the position taken by
the Health Care Financing Administration in the March 13, 1985 issue of the
Federal Register, Volume 50, No. 49, section V, A. page 10020 (see exhibit
G)o

Subitem (2) is necessary to comply with the waiver which states that
"reimbursement for day habilitation services will not include vocational
rehabilitation services as defined in the Vocational Rehabilitation Act.”
The provision was included in the waiver because the Code of Federal
Regulations, section 441,13(b) prohibits reimbursement of vocational and
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educational services under the medical assistance program. It is reasonable
not to reimburse these costs under the waiver because they are funded under
the Vocational Rehabilitation Act,

Subitems (3) and (4) are necessary to comply with Minnesota Statutes,
section 256B.501, subdivision 1(d). It is reasonable to require that day
habilitation services be provided at a different site than the client's
place of residence because parts 9525.0015 to 9525.0145 [Emergency] require
that the daily schedule of the person receiving services approximate that of
the general public and most members of the general public spend part of
their day away from their place of residence. It is reasonable to require
that day habilitation services be provided by an organization that does not
have a direct or indirect financial interest in the organization that pro-
vides the residential services to prevent possible conflicts of interest.
Requiring separation of day habilitation and residential services also
ensures that a single provider does not have 24-hour control over the life
of a person with mental retardation. Involving more providers establishes a
natural system of checks and balances in the service system for the protec-
tion of the client,

Item B is necessary to comply with the waiver. It is necessary to
limit the provision of homemaker services to the situations stated because'
in other situations these services would not be necessary and the client
would not be at risk of placement in an ICF/MR if they were not provided.
Because federal financial participation is contingent upon the person being
at risk of ICF/MR placement it is necessary to limit the provision of home-
maker services in this way. The description of services provided is reason-
able because it includes the duties commonly performed by a homemaker.

The limits in Item C are necessary to control costs incurred for ser-
vices when the client is not present at the service. It is reasonable to
limit the payment of leave days to supported living arrangements because
other services can more easily adapt to the temporary absence of a client
and adjust their costs accordingly. Allowing leave days for residential but
not day services is also consistent with the reimbursement policy
established by the department in rules 12 MCAR § 2.0530l1 to 2.05315
[Temporary] and parts 9525.1200 to 9525.1330.

Because a residential service such as the SLA has only a small number
of clients and staff, cost adjustments are difficult to make. To encourage
these providers to hold an opening for the client it is necessary to reim-
burse them for costs incurred while the client is temporarily absent.
Ensuring that the client can return to the same SLA after a temporary
absence is an important part of creating a more home-like environment and
aids the client in achieving the goals and objectives in his or her individ-
ual service plan by minimizing unnecessary disruptions of daily routines.

It is reasonable to reimburse only for leave days if the client intends
to return to the service because if the client does not intend to return the
provider does not need to hold an opening for the client. It is reasonable
to limit leave days to the situations mentioned in subitems (1) to (4)
because these are times when the client is planning to return to the ser-
vice.
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It is reasonable to link the leave days to the individual service plan
so that the county case manager can determine if leave days are necessary
and appropriate and are therefore eligible for reimbursement. It is reason-
able to require county authorization if the leave days are not included in
the individual service plan to ensure that the county board is aware that
the leave days have been taken and can determine if it is appropriate to
reimburse the provider for these days. It is reasonable to require documen-
tation of the leave days including the reasons the leave days were
authorized to enable the commissioner to determine whether the costs
incurred were necessary and therefore may be funded in accordance with
Minnesota Statutes, section 256B.092, subdivision 3.

Item D is necessary to comply with the cost projections in the waiver
which are based on an average cost of $3,000 per eligible individual. This
figure was based on an informal survey conducted by Anne Bruggemeyer,
Long-Term Care Division and a review of other waiver applicacions.

Ms. Bruggemeyer contacted county and hospital staff who had experience with
contractors who had modified homes for persons with physical handicaps and
asked for their recommendations. In addition, the Mental Retardation
Division staff reviewed waiver applications submitted by other states and
determined that this amount was reasonable. Under the emergency rules minor
physical adaptations have been made for three clients (up to June 1985).

The cost of these adaptations has been less than $3,000 in all three cases.
An average instead of a maximum amount was chosen to allow maximum flexibi-
lity in meeting client needs. This approach was suggested by reviewers
involved in the development of the waiver.

It is necessary to adjust the limit each fiscal year to comply with the
waiver. The adjustment process is a reasonable way to keep pace with infla-
tion. It is reasonable to use the all urban consumer price index as a
basis for the adjustment because it is also used to adjust costs for ICF/MR
services under 12MCAR § 2.05301 to 2.05315 [Temporary]. The effects of
inflation should be similar for both programs.

It is necessary and reasonable to limit minor physical adaptations to
the purchase and installation of the items listed in subitems (1) to (13) to
comply with the waiver. These items were reviewed by the advisory committee
which agreed that the list, with a few amendments, would cover most of the
minor physical adaptations they could think of. The advisory committee
would have preferred a more open ended list but the United States Department
of Health and Human Services required the department to list specific items.
A few additional items were recommended; however, the department will have
to amend the waiver to include these items. Subitem 13 was added to enable
the department to include the additional items if the amendment is approved.
It is reasonable to require that minor physical adaptations be constructed
in accordance with applicable state and local building codes to protect the
health and safety of the clients and their families.

Item E is necessary to prevent double billing and to comply with the
waiver which states that "none of the requested home and community-based
services will be furnished to recipients while they are inpatients/residents
of a hospital, SNF, ICF, or ICF/MR." [See also: Code of Federal Regula-
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tions, title 42, section 441.301(b)(1)(ii)]. It is reasonable not to pro=-
vide home and community-based services in these instances because the
services would be provided in addition to institutional services rather than
as an alternative to institutional services. It is reasonable to make an
exception to this requirement for authorized leave days for a hospitalized
client for the reasons given in the rationale for item C.

Item F is necessary to clarify for whom respite care may be provided
and to inform interested persons of the size limitations applied to respite
care., Respite care is necessary to provide the persons who normally care
for the client time off in which to rest and recuperate. It is reasonable
to limit the persons to be benefited by the provision of respite care to the
client's family, foster family or primary caregiver because these persons
normally provide care for the client on a daily basis with no built in days
off. Giving these persons relief benefits the client by assisting the care-
giver to cope with the demands of caring for the client on a daily basis.

It is reasonable to limit the size of a respite care service site to
six clients for the reasons given in the rationale for subpart 2, items J
and K. It is reasonable to allow a variance of this requirement under the
circumstances stated to enable the county board to more easily provide
respite care for clients with multiple handicaps. This variance process was
added during the temporary amendment process in response to comments from
county staff involved in implementing the waiver and the Governor's Planning
Council on Development Disabilities (see Exhibit E, finding #7).

Item G is necessary and reasonable to comply with the waiver and title
42 of the Code of Federal Regulations, section 440.180(b). Section
440,180(b) states that federal financial participation for home and com-
munity-based services "is not available in expenditures for the cost of room
and board except when provided as part of respite care..."

Item H is necessary to clarify how the cost of the services listed in
subitems (1) to (9) is to be billed for and who these services must be pro-
vided by. It is reasonable to include these costs in the provider's rate to
minimize the number of billings that must be submitted for each client and
to eliminate any potential duplicate billings for medical assistance ser-
vices for clients in home and community based services. It is reasonable to
require that these services be provided by or under the supervision of a
licensed or certified professional because this requirement is consistent
with the requirements for medical assistance payments under rule parts
9500.0750 to 9500.1080. It is reasonable not to reimburse these costs under
any other rule or rules so that the total medical assistance costs for per-
sons in home and community-based services are reflected in the cost of the
home and community-based services.

Subpart 5. Other applicable rules. This subpart is necessary to
inform interested persons of the standards applicable to home and community-
based services. Applying these standards is necessary to protect the
healcth, safety, and well-being of persons with mental retardation who are
receiving home and community-based services. It is reasonable to apply
these standards to home and community-based services because they govern
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comparable services which are provided to other persons throughout the state.
It is reasonable to apply the same standards to services provided to persons
with mental retardation who are served under the waiver to ensure that at a
minimum the same quality services are provided for these persons as are pro-
vided for other Minnesotans. Using the same standards eliminates unne-
cessary promulgation of duplicate standards. The rationale for using
existing rules is also given in the statement of need and reasonableness for
part 9525.1850.

Item A ~It is reasonable to require that homemaker services be provided
in compliance with parts 9565.1000 to 9565.1300 because those rule parts
contain standards for the general provision of homemaker services.

Item B - It is reasonable to require that day habilitation and training
services be licensed by the department because the department is responsible
for licensing such services under Minnesota Statutes, sections 245.781 to
245,812 and 252,28, subdivision 2, the Public Welfare Licensing Act.

Item C - It is reasonable to license supported living arrangements
(SLAs) for children under parts 9545.0010 to 9545,0260 because these rule
parts govern foster care for children and SLAs are designed to provide a
family-like environment similar to a foster home.

Item D - It is reasonable to license supported living arrangements
(SLAs) for more than four adults under parts 9545.0210 to 9525.0430 because
these rule parts govern facilities serving more than four persons with men-
tal retardation. It is reasonable to license SLAs for four or fewer adults
under parts 9555.6100 to 9555.6400 because these rule parts govern the pro-
vision of adult foster care and SLAs serving four or fewer adults are simi-
lar to foster homes.

It is necessary to include additional standards from the child foster
care rule parts (9545.0090, item A, 9545.0140; 9545.0180, and 9545.0190,
subparts 3 and 5) because the adult foster care rule parts are very general
and do not provide'adequate protection for persons who qualitfy for home and
community-based services - persons who need the level of care provided by an
intermediate care facility. The provisions from the child foster care rule
parts were added at the request of the advisory committee and are meant to

be used as a temporary measure while the department completes the process of
revising the adult foster care rule parts.

Item E - The licensing required for respite care is necessary to ensure
that the same quality of care is provided for clients in respite services as
is required for longer term home and community-based services. The stan-
dards are reasonable because they are consistent with the standards in items
C and D. These standards were selected for the reasons given in the
rationales for items C and D.

It is reasonable to exempt a person who provides respite care for fewer
than 30 days a year from these standards to encourage the use of friends and
relatives as respite care providers. Because these persons are not making a
living providing respite care services it would unreasonable to require them
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to meet the same standards as are required for professional respite care
providers. Other reasons for treating these persons differently are given
in the rationale for part 9525.1850. This exemption is also consistent with
the Public Welfare Licensing Act, Minnesota Statutes, section 245.791 which
excludes from the licensing requirements “"day care or residential care pro-
vided for a cumulative total of less than 30 days in any l2-month period.”

Item F - is reasonable to allow the county board to request a variance
from compliance with the child foster care rules (parts 9545.0010 to
9545.0260) under the conditions stated in this item to facilitate the devel-
opment of home and community-based services. Because home and community-
based services are similar to but not exactly the same as foster care the
county board may find some of the standards do not fit for home and
community-based services. As long as the health, safety and development of
the clients is not endangered by varying these standards it is reasonable to
allow the county board and the provider some flexibility. It is necessary
to request the information required in subitems (1) to (3) to enable the
commissioner to determine if granting the variance will endanger the health,
safety or development of the persons receiving the services. The infor-
mation requested is similar to the information requested for a variance
under the rule parts governing family day care licensing (parts 9545.0315 to
9545.0445). The commissioner is responsible for granting the variance
request because the commissioner is responsible for granting the license
under parts 9545.0010 to 9545.0260. It is reasonable to require that the
variance request be granted or denied within 30 days to facilitate the
timely development of services. Thirty days is necessary to enable the com-
missioner to adequately review the variance request. It is reasonable to
allow the county to request reconsideration in case an error is made in
denying the request or additional information becomes available at a later
date.

Item G is necessary for essentially the same reasons as given in the
rationale for item F. The variance process is a county process because the
approval of adult foster care is a county function.

9525.1870 PROVIDER CONTRACTS AND SUBCONTRACTS

Subpart l. Contracts. This subpart is necessary to inform county
boards and providers that written contracts between providers and host coun-
ties are required if services are to be reimbursed under these rule parts
and that these contracts must be developed in accordance with parts
9550.0010 to 9550.0092 which govern the general administration of public
social services. It is necessary to establish contract requirements and
require county boards and providers to comply with these requirements to
promote uniformity and consistency in the contracts developed throughout the
state.

The reasonableness of prescribing contracts for services is supported
by past department practice. Minnesota Statutes, section 256E.08, sub-
division 1, and parts 9550,0010 to 9550.0092, allow county boards to provide
community social services directly or by contracting. Parts 9550.0010 to
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9550.0092 require that county boards use written purchase of service
contracts for purchasing services they do not provide directly. It is
reasonable to require contracts because unwritten agreements are more ambi-
guous and more difficult to enforce. The counties or department will find
it easier to enforce the terms of a contract and compel a provider to
fulfill its responsibilities when the contract is written. This subpart is,
therefore, necessary to enable the county board to ensure that appropriate
services are provided and protect the health, rights, and safety of persons
with mental retardation.

It is reasonable to require compliance with parts 9550.0010 to
9550.0092 where applicable because these rule parts govern other contracts
entered into by the county boards and it is more convenient and efficient to
use an existing procedure. Use of the contract requirements in parts
9550.0010 to 9550.0092 also eliminates the need to create an additional set
of contract requirements which might conflict with the requirements in parts
9550.0010 to 9550.0092 and create unnecessary confusion.

Special requirements for the provision of home and community-based ser-
vices make it necessary to require, in addition to the standard contract
requirements of parts 9550.0010 to 9550.0092, the inclusion of the infor-
mation specified in items A to F and the provision in subpart 2. The need
for and reasonableness of each of these items is discussed below.

Item A - The number of clients served determines the criteria to be
used, under part 9525.1860, subpart 4, to license or approve the service.
It is necessary to include this information in the contract because it
establishes the minimum and maximum number of clients that the provider can
serve without violating the terms of the contract or the provider's license.
It is reasonable to include this information in the contract because it
enables the department or the county board to easily determine the
appropriate criteria to apply to carry out their responsibilities under part
9525.1860, subpart 4. :

Items B and C - Part 9550.0090, subpart 2, Item B, requires that indi-
vidual service plans include goals and objectives. Objectives, by defini-
tion (see part 9550.0010, subpart 16) must be measurable. The inclusion of
the information specified in items B and C is necessary to insure that the
services provided will, in a measurable way, assist the clients in attaining
their identified goals and objectives.

In both parts 9525.,0015 to 9525.0145 [Emergency] and 9550.0010 to
9550.0092, the department has made a move toward greater accountability for
the outcomes of the services provided. Items B and C, which link the ser-
vices to be provided to the achievement of desired outcomes, are a reason-
able means of ensuring that county boards and providers are aware of the
need for accountability.

Item D - These rule parts, 9525.1800 to 9525.1930, govern medical
assistance reimbursement for home and community-based services. County
boards, providers, and subcontractors must comply with these rule parts to
qualify for medical assistance reimbursement. It is necessary to include
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the information in item D in all contracts, because it ensures that the
county board and the provider are aware of and willing to comply with these
requirements. Item D is a reasonable means of promoting compliance with
these rule parts and enabling the county board to enforce these rules.

Item E - Part 9525.1850, Item E, requires the provision of ongoing
training as a condition of receiving medical assistance reimbursement. (The
need for and reasonableness of this requirement is discussed in the state—
ment of need and reasonableness for that part.) To meet the requirements of
part 9525.1850, item E, the ongoing training must be approved by the case
manager. Lt is necessary to include the information under item E in the
contract because it ensures that the provider is aware of this obligation
and it ensures that the case manager will have an opportunity to review and
approve the proposed ongoing training prior to the county board's signing
of the contract. This is a reasonable means of ensuring that the ongoing
training requirements are met without creating an entirely separate review
and approval process,

Item F is necessary to enable the county board to meet the requirements
in its agreement with the state. It is reasonable to include in the provi-
der's contract any actions the provider must take to assist the county in
complying with the agreement to ensure that the provider is aware of
these responsibilities and has a legal obligation to cooperate with the
county boarde.

Subpart 2. Required provision. The required contract provision is
needed to legally enforce the concepts and principles stated in subpart 1,
above. The requirement that the department be a third party beneficiary to
the contract is necessary to enable the department to legally enforce the
contract if the. county lacks the necessary resources or ability to do so.

It is reasonable for the department to be able to enforce the contract
because the department is accountable to the federal government for the
appropriate expenditure of medical assistance funds under the waiver. Also
under the Mental Retardation Act, Minnesota Statutes, Chapter 252A, the
department is accountable for the protection of persons with mental retar-
dation. To fulfill these responsibilities the department must be able to
enforce the contract. It is reasonable for this provision to be included in
all contracts because it provides notice to the provider of the department's
status.

Subpart 3. Subcontracts. The term "subcontractor" means one who has
contracted with the original contractor (in this case, the provider) for the
performance of all or a part of the work or services included in the origi-
nal contract. See Black's Law Dictionary, Fifth Edition, West Publishing
Company, St. Paul, 1979, at p. 294. Therefore, it is reasonable that the
terms of the subcontract meet all the applicable requirements of the origi-
nal contract (in subpart 1) under the law of contracts, as provided in Items
B and C. The requirement in Item A that the provider have written per-
mission from the host county to subcontract is necessary to inform the host
county that not all services are being provided directly by the contractor.
The host county needs to know if a subcontractor is used so that the host
county can determine if the subcontractor meets the rule requirements and
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therefore if the provider is meeting the requirements of the original
contracte

Subpart 4. Noncompliance. This subpart is necessary to clarify that
the county board (not the department) is responsible for matters of provider
noncompliance, and to facilitate the orderly implementation of the rule
parts. A mechanism for enforcing compliance with parts 9525.1800 to
9525.1930 is necessary to fairly and consistently apply the rule parts, and
to protect the healcth, rights, and safety of persons with mental retardation.
County responsibility for enforcing the contracts and a county's authority
to delegate responsibilities in accordance with established county board
policies are consistent with a county board's responsibilities in providing
social services under Minnesota Statutes, section 256E.08, subdivision 1,
and parts 9550.0010 to 9550.0092. See also Minnesota statutes, chapter 393
(County Welfare Board) and 402 (Human Services Act).

The 30-day requirement for notifying the commissioner is necessary to
protect the health, rights, and safety of persons with mental retardation
and to keep the commissioner informed of potential breaches of contract to
which the department is a third party beneficiary. The l0-day notice when
the provider fails to take corrective action is a reasonable way to keep the
comnissioner informed of the provider's and the county's actions so that the
commissioner will know when to intervene as a third party beneficiary.
Because the commissioner is responsible for protecting persons with mental
retardation under the Mental Retardation Protection Act, Chapter 252A, it is
necessary that the commissioner be informed when services are not being pro-
vided in accordance with the provider's contract.

9525.1880 COUNTY PROPOSAL AND APPROVAL OF COUNTY PROPOSAL

This part is necessary to inform the county board of the requirements for
proposals to prdvide home and community-based services. Participatioﬁ in
the home and community-based services waiver is a county option. For the
department to determine which counties are interested in participating in
the program and to what extent, it is reasonable to have each county board
that is interested in providing home and community-based services submit a
proposal.

Subpart 1. Application forms and deadlines. This subpart is necessary
to inform the county boards that there will be prescribed deadlines and
forms for the submittal of proposals. It is reasonable for the commissioner
to prescribe the forms to make it easier to compare the proposals submitted
when determining how to allocate the money for home and community-based ser—
vices. It is reasonable for the commissioner to set a deadline for submit-
tal of proposals so that all proposals are received in time for the
commissioner's review and can be given equal consideration.

Subpart 2. Contents of county proposal. This subpart is necessary to
inform the county boards of the information that must be included in each
county proposal. It is reasonable to specify what must be included to pro-
mote consistency between proposals and ensure that the commissioner receives
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the information needed to determine each county's allocation of diversions
and conversions. It is reasonable to base the proposal on individually

identified persons to target the limited dollars to persons whose needs have
been identified.

The need for and reasonableness of the individual items and subitems in
this part is given below.

Item A is necessary to enable the commissioner to determine if the
program goals and objectives of the county board comply with the statewide
goals of the department. It is reasonable in developing a new program to
review the county board program goals and objectives to determine if the
program is being developed in a cohesive way in the various parts of the
state and if, in general, the program will further the goals of the depart-
mente.

Item B is necessary to enable the department to determine how many per-
sons each county board expects to provide with home and community-based ser=
vices so that funds can be allocated in relation to the requests. It is
reasonable to request this information from the county board because the
county board is responsible for identifying the service needs of the persons
for whom the county board is financially responsible under Minnesota
Statutes, section 256B.092, subdivision 1 and parts 9525.0015 to 9525.0145
[Emergency]. Also, the costs of providing home and community-based services
will vary depending on the factors in subitems (1) to (4). Therefore, in
order to determine the county and statewide costs of providing home and
community-based services it is necessary to obtain this information.

The information required in subitems (l) and (2) is necessary to enable
the commissioner to determine if the proposal is consistent with the goals
of the department listed in subpart 3. For example, the commissioner must
know how many children are to be served and their current living arrange-
ments to determine if the proposal will reduce the number of children in
state-operated ICFs/MR. It is also necessary to identify the client's
current living arrangement to determine if the client is considered a diver-
sion or a placement for the purposes of these rule parts and the waiver.

The information required in subitem (3) is necessary to determine if all
of the persons included in the proposal are eligible for home and community-
based services. It is reasonable to request this information in the propo-
sal to avoid allocating money for services to ineligible persons.

The information requested in subitem (4) is necessary to enable the com-
missioner to evaluate the information in item F, and determine whether
planning and .preparation are based on identified service needs. It is
reasonable to request this information because it should be readily
available from the proposed clients' individual service planss

The information requested in subitem (5) is necessary to enable the com-
missioner to determine when the county board proposes to begin providing
home and community-based services and for how long. This information is
necessary in determining the appropriate amount to allocate under part
9525.,1910, subpart 2.
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The information requested in subitem (6) is necessary to enable the com-
missioner to analyze the cost of providing specific types of home and
community-based services and to study the development of home and community-
based services in the state. This is a reasonable request because it only
asks for information known to the county board. It is reasonable for the
commissioner to collect this data so that the department can look at alter-
native ways of allocating home and community-based services dollars and can
help to develop cost-effective services.

Items C and D are necessary to enable the commissioner to determine if
the proposal complies with the goals of the department as stated in subpart
3, items A and B. It is reasonable to require that the county board con-
sider the Welsch Consent Decree in developing the proposal because home and
community-based services are an essential community resource available to
the county board to assist the county board in meeting the county utiliza-
tion targets (see Exhibit H). It is reasonable to encourage county boards
to use this resource in order to further compliance with the Welsch Consent
Decree and Minnesota Statutes, section 252,291, subdivision 3.

Item E is necessary to enable the commissioner to determine if the pro-
posal complies with the goal of the department stated in subpart 3, item C.
It is reasonable to require that the county board consider how the proposal
limics the development of new community-based ICF/MR beds and reduces the
county's use of existing ICF/MR beds because home and community-based ser-
vices are an essential resource available to the county board to assist the
county board in reducing its use of ICF/MR beds. Reduction of beds is
required in Minnesota Statutes, section 252.291. It is reasonable to
encourage county actions directed at reducing the use of ICF/MR beds to
comply with the statute.

Item F is necessary to enable the commissioner to determine how soon
the county board will be able to provide the identified services and whether
the proposal complies with the department goal of integrating home and
community-based services into the county board's administrative services
planning system as required in subpart 3, item D. This item is also
necessary to enable the commissioner to more accurately allocate funds under
part 9525.1910, subpart 2. To allocate funds the commissioner must deter-
mine the total number of days services will be provided to clients. The
information in item B, subitems (5) and (6) and item F will aid the com-
missioner in making this determination.

Subpart 3. Review and approval of proposal. This subpart is necessary
to inform the county board and other interested persons of the criteria to
be used in approving the county proposals. It is reasonable to list the
criteria so that the county board can draft its proposal to meet the cri-
teria , thereby decreasing the need for revisions and resubmissions.

Stating the criteria in the rule part ensures that the same criteria will be
applied in reviewing each proposal and therefore increases consistency in
the approval process.

It is necessary to limit the commissioner's review to proposals sub-
mitted in accordance with subparts 1 and 2 to ensure that all of the infor-
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mation needed for the approval process is available., It is reasonable to
review only proposals submitted within the deadlines and containing the
required information to encourage compliance with these requirements.

It is reasonable to approve only proposals that meet the requirements
of these rule parts to encourage compliance with the rule parts and ensure
that money is not allocated for ineligible persons or providers or to pay
for services which are not reimbursable under these rule parts.,

It is reasonable to base the approval of the proposals on compliance
with department goals to facilitate the development of a cohesive service
system which fits into the continuum of services being developed in the
state, furthers the goals of the department, fulfills the mandates placed on
the department by the legislature and results in a reduction in state-
operated ICF/MR beds as required by the court.

The goals in items A, B, and C are reasonable goals to apply to home
and community-based services proposals because they are consistent with the
direction given to the department by Minnesota Statutes, section 252.291 and
with the court imposed mandates in the Welsch Consent Decree. Minnesota
Statutes, section 252,291 establishes a moratorium on the development of new
ICFs/MR and sets goals for the total number of certified beds in 1983 and
1986. The statute also requires the commissioner to establish “county uti-
lization targets to limit and reduce the number of intermediate care beds in
state hospitals and community facilities" and "plans for development of the
number and types of services alternative to intermediate care beds."

The Welsch Consent Decree (part ILI, paragraph 12-15) man-
dates population reduction targets for persons with mental retardation in
state hospitals. These targets require that the state hospital population
not exceed 2100 on July 1, 1985 and 1850 by July 1, 1987. In addition
paragraph 17 of the Welsch Consent Decree requires that any child
admitted to a state institution after September, 1980 not be served in a
state hospital for more than one year.

Because Minnesota has a state supervised/county administered system of
service delivery it is both reasonable and necessary to involve the county
boards in the accomplishment of the goals listed in items A to C. It is
also reasonable to specifically address these goals in the approval of
county proposals for home and community-based services because home and com-
munity-based services are alternative services which provide a means to meet
the goals.

Item D is a reasonable goal for any services to be administered at the
- county level because it promotes good management practices. It is par-
ticularly applicable for home and community-based services because home and
community-based services are part of a continuum of care that includes a
array of services administered by the county boards. Some of the services
to be funded under these rule parts are, in fact, already available in the
counties for other client populations through other funding sources. To
avoid unnecessary development of duplicate services it is necessary to
integrate home and community-based services into the county board's admin-
istrative services planning system.
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To provide the county board with an opportunity to correct its proposal
it is necessary for the commissioner to notify the county board if the pro-
posal is not approved, and inform the county board of the reasons for not
approving the proposal. This notification process is consistent with other
administrative practices of the department and is a reasonable way to pro-
vide for corrective action.

It is necessary to limit the amount of time the county board has for
revising the proposal to seven days because all of the proposals must be in
before the allocation process can be completed. To give the county board
additional time would unduly delay the allocation process. This time frame
was contained in the emergency rule parts as published and no negative com-
ments were received. In addition the advisory committee reviewed the
deadline and raised no objections.

9525.1890 ALLOCATION OF HOME AND COMMUNITY-BASED SERVICE MONEY

Subpart l. Allocation of diversions. This subpart is necessary to
inform county boards of the method to be used by the commissioner to allo-
cate diversions for the county. The method chosen is reasonable because it
correlates the allocation with past patterns of ICF/MR use (historical uti-
lization) and population trends (projected per capita utilization) so that
county allocations will have an equitable effect on ICF/MR utilization in
the state. This approach is consistent with the standards for proposals and
criteria for approval of proposals given in part 9525.1880 and with the
methods used to establish utilization targets for state hospitals (see
Exhibit H).

It is reasonable to consider historical utilization because the depart-
ment staff has observed that changes in county historical utilization from
year to year tend to reflect the county's need for ICF/MR services. This
effect is reflected in the need determination process. Per capita utiliza-
tion is also an important consideration because the incidence and prevalence
of mental retardation is related to general population changes. (See
Exhibit I).

It is necessary and reasonable to adjust these projections to conform
with the number of diversioms projected in the waiver because the department
will only receive federal financial participation money for the number of
diversions projected in the waiver and no funds have been appropriated by
the legislature to fund additional diversions. (The cost savings projected
in the waiver are based on serving a limited number of diversions.)

. It is reasonable to adjust the projections based on the county board's
actual use of diversions the previous fiscal year to avoid allocating diver-
sions where they cannot be used and to enable the department to meet the
statewide projections in the waiver.

It is reasonable to base the county board's allocation of money for
diversions on the lesser of the number of diversions in the approved county
proposal and the number of diversions projected for the county by the com-
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missioner because: 1) if the county proposal is for less than the com-
missioner's projection, using the commissioner's projection would allocate

to the county more diversions than the county board planned for; or 2) if the
county board's proposal contains more than the number of diversions pro-
jected by the commissioner allocating all of the diversions requested might
result in an inequitable distribution of diversions throughout the state
thereby hindering some of the counties' efforts to comply with the depart-
ment's goals as stated in part 9525.1800, subpart 3.

Subpart 2. Allocation of placements. This subpart is necessary to
inform the county board of the method to be used in allocating placements
for the county. It is reasonable to base the number of placements on the
number in the approved county proposal because the department wants to
encourage county boards to move clients currently in ICFs/MR into home and
community-based services and the waiver does not restrict the number of
placements that can be made. It is reasonable to consider the extent to
which these placements result in an overall reduction in the county board's
utilization of state operated and community-based ICF/MR beds because this
is consistent with the goals stated in part 9525.1880, subpart 3 and is
necessary to comply with the waiver. It is necessary to evaluate the
overall reduction in the county board's utilization of state-operated and
community-based ICF/MR beds in order to determine if home and community-
based services are being used effectively to meet department goals.

Subpart 3. Notification of allocation. This subpart is necessary to
inform county boards that they will be notified of their allocation. This
notification is necessary so that the county board can adjust its plans to
correspond with its allocation. It is reasonable to require notification
in writing to provide documentation of the action.

Subpart 4. Review of allocation; reallocation. This subpart is
necessary to provide a review process for the commissioner to use to review
the use of home and community-based services allocations by the county
boards and to adjust the allocations as necessary to maximize the use of
home and community-based services. It is reasonable to provide a review and
adjustment process because county boards cannot anticipate all of the cir-
cumstances that might affect the use of their home and community-based ser-
vices allocations. Some county boards may find they'are unable to use all
of their allocated money while other county boards find they could use more
than the amount they were allocated. If no adjustments are made, some money
may be unused that could be used if reallocated.

It is reasonable to review the projected and actual use of home and
community-based services on a quarterly basis and report the findings to the
county boards to enable the county boards to adjust the use of their alloca-
tion to maximize the benefits to the clients in their county. This infor-
mation also enables a county board to determine if it will need all of its
initial allocation. Based on this information the county board may want to
update its proposal.

It is necessary to identify any allocations that will not be used as
soon as possible so that if a reallocation is needed it can be made in time
for the county board receiving the allocation to adjust its plans to maxi-
mize use of the reallocation. It is reasonable for the commissioner to con-
sult with the county board before reducing the initial allocation to



-37-

determine if the county board plans to use the initial allocation later in
the fiscal year.

It is reasonable to reallocate the unused portion of the county board's
initial allocation to another county board in the same geographic area (if
possible) to encourage the development of home and community-based services
throughout the state rather than concentrating services in one geographic
area. In the development of ICF/MR services the geographic location of ser-
vices was not adequately considered and consequently there is a great deal
of variation in the concentration of community ICF/MR services among the
geographic areas (see Exhibit I).

It is reasonable to reallocate the use of the unused portion of the
allocation to a county board or county boards in the region that plans to
start or expand services because these county boards will obviously need the
allocation. It is reasonable to reallocate in another geographic region, if
the projected service needs in the geographic region are not sufficient to
use the unused allocation, for that region, to ensure that the allocation is
used to the greatest extent possible.

Subpart 5. Preference given. This subpart is necessary to inform
interested persons that preference may be given to certain proposals or
parts of proposals. It is reasonable to allow the commissioner to give pre-
ference to county proposals from counties which had not previously provided
home and community-based services to facilitate the development of services
statewide. It is reasonable to encourage the development of services state-
wide to enable clients to have access to services in or near their family
home. Encouraging provision of services in the home community is consistent
with past department policy and encourages family involvement as required in
rule parts 9510.1020 to 9510.1140 [Emergency] and 9525.0015 to 9525.0145
[Emergency]. It is reasonable to give preference to funding of services for
clients previously served in home and community-based services to prevent
these clients from being sent back to ICFs/MR due to lack of funding. If
funding for clients served in home and community-based servicées during the
previous year is not given preferenceé, county boards will be reluctant to
move clients into home and community-based services, providers will be reluc-
tant to provide these services, and clients will suffer from the instability
of the program.

Subpart 6. Special projects., This subpart is necessary to enable the
commissioner to fund special projects to serve very dependent persons with
special needs. It is necessary to establish special projects for this popu-
lation group because it is difficult for county boards to serve this popula-
tion group within the statewide average reimbursement rate. It is difficult
for county boards tdb serve this population in a cost effective manner
because of the low incidence of the conditions covered under this subpart.
Therefore it is reasonable to allow the commissioner the option of
establishing statewide programs if necessary to meet the specialized needs
of this population.

The authority for this provision is found in Minnesota Statutes, sec-
tion 256B.501, subdivision 8. The need for this provision was identified by
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the department Welsch Compliance Unit and county staff in charge of deve-
loping waivered services,

This subpart is limited to special projects designed to serve very
dependent persons with special needs who meet the criteria in parts
9525.1820 and 9510.1050, subpart 2, items C and D, The reference to part
9525.1820 is necessary to clarify that the eligibility criteria for home and
community-based services also apply to services for persons served under
this subpart. The reference to part 9510.1050, subpart 2, items C and D is
reasonable because this rule part establishes the client eligibility for a
special needs rate exception for an ICF/MR or day training and habilitation
service. It is reasonable to use the same client eligibility in these parts
to improve consistency between department rules and avoid unnecessary dupli-
cation of rule language.

It is reasonable to use the reallocated or reserved funds to provide
additional money only to county boards that are unable to fund home and
community-based services for this population within the statewide reimbur-
sement rate to prevent unnecessary reallocations, This provision is not
meant to substitute for county cost averaging but rather is meant to provide
assistance with costs or needs that cannot be handled by the county board.

9525.1900 AGREEMENT BETWEEN STATE AND COUNTY,

Subpart 1. Contents of agreement. This subpart is necessary to notify
the county board that it must have a legally binding written agreement with
the state in order to receive home and community-based services money and to
clarify what must be included in the agreement. It is reasonable to require
a written agreement because these services are funded by the medical
assistance program. To receive funding from the medical assistance program
for other types of medical assistance services, providers must have a writ-
ten agreement with the state. It is reasonable to apply the same require-
ments to home and community-based services to promote consistency between
depar tment rules., *

The county board as the recipient of the funds and the service broker
is for the purposes of these rule parts considered the provider. Even if
the county board contracts for the provision of the services the county
board is responisble for billing the state for the home and community-based
services. It is reasonable to have the county board handle billings for
home and community-based services to cut down on the number of separate
billings submitted (thereby simplifying accounting procedures for the
department) and to make it easier for individual providers by enabling them
to work with one governmental body instead of two. The need for and reaso-
nableness of the specific provisions follows.

In Items A to I reference is made to other rule parts, It is reaso-
nable to reference the rule parts to avoid unnecessary duplication of
language in this rule part and the agreement,

Item A is necessary to clearly establish that the county board agrees
to provide services funded under these rule parts only to persons who meet
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the criteria in rule parts 9525.1820 and 9525.1830. It is reasonable to
limit the use of home and community-based services money to funding services
for persons who meet the eligibility criteria to comply with the require-
ments in the statutes and federal regulations (see statement of need and
reasonableness for rule parts 9525.1820 and 9525.1830).

Item B is necessary to clearly establish that the county board agrees
to use home and community-based services money only for the reimbursable
services described and limited in rule part 9525.1860. It is reasonable to
limit the use of home and community-based services money to the services in
9525.1860 because these are the services allowed in the waiver.

Item C is necessary to clearly establish that the county board agrees
to use home and community-based service money only to reimburse providers
that meet the requirements in rule parts stated. This requirement is
necessary to enforce the standards established in rule parts 9525.1850 and
9525.1870. It is reasonable to include this language in the agreement to
inform the county board of its responsibilities.

Item D is necessary to clearly establish that the county board agrees
to provide services within the limits established in these rule parts. This
provision is necessary to maintain the costs of providing home and
community-based services within the state budget allocations and the pro-
jections in the waiver., It is reasonable to require the county board to
agree to this because the county board administers the program and is there-
fore in the best position to control costs.

Item E is necessary to clearly establish that the county board agrees
to keep the records required. This provision is necessary to ensure that
all documentation needed to receive federal financial participation is main-
tained. It is reasonable to include this in the agreement to inform the
county board of its responsibilities.

Item F'is necessary to clarify that the provision of home and
community-based services is governed by parts 9525,0015 to 9525.0145
[Emergency] and to clearly establish that the county board agrees to comply
with parts 9525.0015 to 9525.0145 [Emergency]. Parts 9525,0015 to 9525.0145
[Emergency| govern the provision of case management and other services to
all persons with mental retardation. Because parts 9525.1800 to 9525.1930
are also designed to serve persons with mental retardation, it is reasonable
to require that the county board provide the services governed by these rule
parts in accordance with parts 9525.0015 to 9525.0145 [Emergency].
Referencing the rule parts eliminates unnecessary duplication of language.

Item G is necessary to clearly establish that the county board agrees
Lo comply with these rule parts. This provision is necessary to inform the
county board of its responsibilities, This provision is necessary to
enable the commissioner to enforce the provisions of 9525.1800 to 9525.1930.

Item H is necessary to inform the county board of the Chapter in the
statutes that applies to the provision of home and community-based services
and to clearly establish that the county board is aware of and agrees to
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comply with the statute. This provision is reasonable because the statutes
supersede the department rules and the county board should be informed of
the statutes affecting these services.

Item I is necessary to inform the county board of the United States

Code sections that apply to the provision of home and community-based ser-
vices and to clearly establish that the county board is aware of and agrees
to comply with the code and all regulations promulgated thereunder. It 1is
reasonable to require compliance with the United States Code cited because
only services provided in accordance with the code are eligible for federal
financial participation. If services are not provided in accordance with
the Code, they cannot be funded under the waiver and these rule parts,

Subpart 2. Additional Requirements. This subpart is necessary to spe-
cify the other provisions that must be included in the agreement., If the
county board provides home and community-based services in addition to case
management, it is reasonable to include in the agreement the services to be
provided so that the department is informed that the county board is pro-
viding these services directly. It is necessary to inform the department of
the services provided directly so that the commissioner can determine if the
administration of the case management services is separate from the adminis-
tration of any other service as required in 9525.0035 [Emergency] subpart 4.
Separate administration of case management and other services is necessary
to prevent potential conflicts of interest.

It is reasonable to include a provision specifying what actions the
commissioner may take if the county board fails to comply with these rule
parts and the agreement to ensure that the county board is aware of and
agrees to these actions. Inclusion of this provision is consistent with
standard practices for written contracts and with the contract requirements
in part 9525.1870. The commissioner must be able to take the specified
actions to curtail unallowable expenses and provide an incentive to comply
with the rule parts. The actions listed are consistent with the remedies -
specified in part 9525.1930. Further justification for these actions is
given in the statement of need and reasonableness for part 9525.1930, sub-
part l.

9525.1910 COUNTY BOARD FUNDING OF HOME AND COMMUNITY-BASED SERVICES.
This part is necessary to inform the county board of the general standards
and limits it must comply with in authorizing and billing for home and

community-based services.

Subpart 1. County board responsibility is necessary as an introduc-
tion, linking all of the subparts.

Subpart 2. Distribution of money. This subpart is necessary to
inform the county board that its allocation of home and community-based ser—
vices is limited in accordance with the statewide reimbursement rate. It is
necessary to limit the county board allocation to enable the department to
meet the projections in the waiver. This method of establishing limits was
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chosen in order to give the county board flexibility in determining the cost
and amount of services to be provided to each client. The department con-
sidered establishing per client or per service limits. Per client limits
were rejected because client needs vary greatly. Using an average instead
of a limit gives the county board the flexibility to fund a higher cost
client by offsetting the cost of services to the higher cost client with the
cost of services to a lower cost client. Setting per service limits was
rejected because many home and community-based services are just getting
established and it would be difficult to establish a fair price.

Subpart 3. Rate setting. This subpart is necessary to inform the
county board of the host county that the rate setting process and data used
to determine the rate must be documented. It is necessary to retain docu-
mentation so that the commissioner can determine if the costs meet the cri-
teria in subpart 4, item C. It is necessary for the commissioner to review
rates to ensure compliance with Minnesota Statutes, section 256B.501, sub-
division 2, which states that "Approved rates shall be established on the
basis of methods and standards that the commissioner finds adequate to pro-
vide for the costs that must be incurred for the quality care of residents
in efficiently and economically operated facilities and services.”

Subpart 4. Cost limitations. This subpart is necessary to comply with
Minnesota Statutes, section 256B.501, subdivision 2, which states that "the
commissioner shall establish procedures and rules for determining
rates...[t]he procedures shall specify the costs that are allowable for
payment through medical assistance.”

No dollar limitation in the amount of home and community-based services
money that may be used per client needs to be established for the reasons
given in the statement of need and reasonableness for subpart 2. Because no
individual limits are established it is necessary to limit total expen-
ditures in accordance with items A and B, It is reasonable to use the total
costs for county boards that apply jointly and to use an average based on
all clients included in the proposal to give the county boards maximum
flexibility and encourage cooperative efforts. The cost criteria in item C
are necessary to comply with the requirements in Minnesota Statutes, section
256B.501, subdivision 2, The criteria in subitems (1), (3) and (4) are also
used in determining rates for ICFs/MR under 12 MCAR §§ 2.05301-2.05315
[Temporary] and nursing homes under parts 9549.0010 to 9549.0080. Subitem
(2) is consistent with the requirement for nursing homes in part 9549,0035
and was added to provide a safeguard against the use of home and community-
based services money for services which have not been proven to be effec-
tive.

Subpart 5. Assessment for costs which exceed allocation. This subpart
is necessary to inform the county board of the possible consequences of not
complying with subpart 4, items A and B. It is reasonable to only assess
the county board if federal financial participation is denied, disallowed or
required to be returned in order to provide the greatest amount of flexibil-
ity statewide. It is necessary to assess the cost to the county boards if
federal financial participation is denied, disallowed or required to be
returned because these county boards are responsible for the total expen-
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ditures exceeding the federal requirements. The assessment is necessary to
pay for the costs of providing home and community-based services. Only the
county boards which exceeded the total allocation are assessed the excess

cost to provide an incentive for maintaining county costs within the county
board allocation.

9525.1920 REQUIRED RECORDS AND REPORTS

Subpart l. Provider records., This subpart is necessary to inform pro-
viders and subcontractors of the records that they are required to maintain
when providing services under these rule parts. It is reasonable to require
that the provider and subcontractor maintain complete program and fiscal
records and supportive documentation so that the county board and the com-
missioner can determine if the services as provided meet the standards in
parts 9525.1800 to 9525.1930. These records are also needed to determine if
the services are "efficiently and economically operated" as required in
Minnesota Statutes, section 256B.501. This requirement is consistent with
the recording requirements in other department rules such as the rule
governing special needs rate exceptions (part 9510.1130, subpart 1).

These records are subject to the maintenance schedule, audit availabi-
lity requirements, and other provision of parts 9505.1750 to 9505.2150
because home and community-based services are funded under the medical
assistance program and parts 9505.1750 to 9505.2150 establish procedures
used by the Surveillance and Utilization Review Section of the Department of
Human Services for the identification of suspected fraud or abuse in the
medical assistance program which apply to all services funded under medical
assistance,

Subpart 2. County board records. This subpart is necessary to inform
county boards of the records they must maintain when providing services
under these rule parts: Requiring complete fiscal records and supporting
documentation is necessary to enable thé commissioner to determine if the
county board is in compliance with these rule parts and the state/county
provider agreement. It is necessary to identify the clients served so that
the commissioner can determine if the clients meet the eligibility standards
in part 9525.1820. The requirements in this subpart are consistent with the
requirements in other department rules such as the rule governing funding
for semi-independent living services (12 MCAR §§ 2.02001 to 2.0201l
[Temporary]). It is reasonable for these records to be subject to parts
9505.1750 to 9505.2150 for the reasons given in the statement of need and
reasonableness for subpart 2.

Subpart 3. Availability of records. This subpart is necessary to
inform county boards and providers that their records must be available, on
request, to the commissioner and the federal Department of Health and Human
Services (DHHS). This requirement is necessary to enable the department and
DHHS to fulfill their supervisory responsibilities. The rule parts cited
are rule parts which apply to all medical assistance funded services.

Subpart 4. Retention of records. It is necessary to inform county
boards and providers of the period of time they must retain the records
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required in subparts 1 and 2. It is necessary to retain the records to give
the department or DHHS sufficient time to audit the records. The retention
period stated was chosen to comply with the requirements in parts 9505,1750
to 9505.2150 which governs all services funded by medical assistance.

9525.,1930 PENALTIES AND APPEALS.,

Subpart l. Noncompliance., Minnesota Statutes, section 256B.092, sub-
division 6, 256B.501, subdivision 2, 256B.502 and 256B.503 provide the com-
missioner with the authority to establish procedures and rules for
administering medical assistance funds for home and community-based ser-
vices. It is necessary to specify within these rule parts the remedies
available to the commissioner for failure to comply with the rule parts to
inform county boards, providers, and other affected parties of the possible
consequence of noncompliance and provide an incentive to comply with the
rule parts.

The consequences selected by the department, and specified in this sub-
part, are fiscal sanctions, consistent with the contractual remedies spe-
cified in part 9525.1870, subparts 2 and 3, and common law remedies
available for breach of contract. It is reasonable to impose financial
sanctions because the department is ultimately responsible for the funds
spent under this program and would be subject to similar sanctions from the
United States Department of Health and Human Services if the department
violates the Federal Regulations governing the provision of home and
community-based services.

In addicion, withholding, withdrawing, or requiring repayment of funds
are reasonable sanctions to impose for noncompliance because these sanctions
provide for retaining or retrieving funds which can be reallocated to sup-
port programs that are in compliance. Fiscal sancations are also a reason-
able way to ensure that those who do not meet compliance responsibilities do
not continue to receive the same advantage (i.e., state and federal .
reimbursement) as those who meet the compliance responsibilities. Fiscal
penalties for noncompliance provide an incentive to county boards and provi-
ders to comply with the requirements of these rule parts.

It is reasonable to require the county board to pursue the same
contract remedies because the county board is responsible for administering
home and community-based services for the commissioner. Because the county
board contracts directly with the providers, the county board is also in the
best position to enforce the contract. The commissioner, as a third party
beneficiary, should only be involved in contract enforcement when the county
does not enforce the contract.

It is reasonable to hold the provider liable if a subcontractor viola-
tes the contract by failing to comply with these rule parts because the
contractor under part 9525.1870, subpart 3, ensures that the subcontractor
will meet the initial contract provisions (including compliance with parts
9525.1800 to 9525.1930).
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Subpart 2. Exception. This subpart is necessary to clarify that pro-
viders who contracted prior to May 1, 1985 shall not be subject to the sanc-
tions under subpart 1 until January 1, 1986. This provision is reasonable
because prior to April 23, 1985 (the effective date of the temporary amend-
ments) providers were not subject to the requirements of the rule parts spe-
cified under subparct 2.

May 1, 1985 was chosen as the date for implementing the requirements in
the temporary amendments in all contracts to allow the county boards time to
complete any negotiations that were in process when the temporary amendments
took effect. It is reasonable to retain the same time line in the permanent
rule parts to promote consistency between the emergency and permanent rule
parts and provide a smooth transition for providers who eantered into
contracts before May 1, 1985.

It is necessary to specify the date on which providers must comply to
notify the affected providers so that they can prepare to meet the require-
ments. January 1, 1986 is a reasonable date on which to require compliance
because it coincides with the county fiscal year which is frequently when
contracts are renegotiated. The date chosen gives counties and providers
eights months to make the transition which should allow them to train staff
and obtain the appropriate licenses,

Subpart 3. Appeals by county boards. This subpart is necessary to
inform county boards of their right to appeal the commissioner's decision.
Inclusion of an appeals process is consistent with the provisions of
Minnesota Statutes, section 256B.064. Section 256B.64 governs appeals by
medical assistance providers which the county boards are for the purposes of
these rule parts. The appeals provision is also consistent with due process
rights. Inclusion of an appeals process is reasonable because withholding,
recouping, or withdrawing the allocation negatively affects the county
board's current finances.

The provisions under this subpart are reasonable because they are con-
sistent with the statutory provisions of Minnesota Statutes, sections 1457
to 14,63. It is reasonable to use provisions consistent with 14.57 to 14.62
because the county boards are familiar with these provisions and using this
procedure is a reasonable way to standardize treatment of appeals.

Thirty days notice by the commissioner is necessary to enable the
county board to evaluate the commissioner's decision and determine whether
to appeal. It is reasonable to use 30 days notice because this is a stan-
dard notice period used in other department rules such as 12 MCAR § 2.02001
to 2,02011 [Temporary] and parts 9525.0015 to 9525.0145 [Emergency]. This
time period was also used in the emergency rule parts which these rule parts
replace. It is reasonable to retain the same time period to avoid unne-
cessary confusion about when appeals must be filed.

It is necessary to require the county board to appeal in writing,
stating the reasons for the appeal, to facilitate the appeal process and pro-
vide evidence of the appeal. This requirement is reasonable because it
helps both parties focus on the issues contested, thereby facilitating the
resolution of the appeal.
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It is reasonable for the commissioner not to take the proposed action
before the hearing so that if the appeal is resolved in favor of the county
board, the county board will not have been unnecessarily deprived of funding
for home and community-based services. It is reasonable to provide an
exception to protect the public welfare and the interests of the home and
community-based services program because approval of the waiver was based on
certain assurances the department made to the United States Department of
Health and Human Services. The department could lose federal financial par-
ticipation and possibly the right to provide home and community-based ser-
vices under the medical assistance program if the county board does not
comply with certain provisions of these rules.

Subpart 4. Appeals by individuals. Minnesota Statutes, section
256.045, subdivision 2, requires that an applicant for social services whose
application has been denied, or ...a recipient whose assistance has been
suspended, reduced, or terminated be given the opportunity to contest the
action or decision. This subpart is necessary to inform county boards and
individuals who apply for or receive home and community-based services of
this statutory right. It is reasonable to include these provisions in the
rule parts governing home and community-based services because the rule parts
are more accessible to county boards and other affected parties than the
statutes are. Also, the provisions in the rule parts clarify how the statu-
tes apply to home and community-based services.

Item A is necessary to clarify which specific decisions or actions in
the administration of home and community-based services are appealable under
Minnesota Statutes, section 256,045,

Subitem (l). Part 9525.1830, subpart 2, requires the county board to
establish written procedures and criteria for determining whether an eli-
gible individual has met all. the conditions required to receive home and
community-based services. It is necessary to permit an individual to appeal
a decision by the county board where the county board has failed to follow
these written procedures because failure to follow the written procedures
could result in the improper denial of services. Although the county board
is provided a defense to appeal under item B this is only true if the proce-
dures are followed. It is reasonable to require that the county board

follow their written procedures so that all applicants are treated con-
sistently. Further justification for requiring written procedures is given

in the rationale for part 9525.1830, subpart 1, item E.

Subitem (2). Part 9525.1830, subpart 1, item E, provides for county
board authorization of home and community-based services in accordance with
goals and objectives specified in the person's individual service plan.
Minnesota Statutes, section 256.045, allows for an applicant to appeal the
denial of their application. The provision is subitem (2) is consistent
with this statutory provision, and clarifies for county boards and affected
parties that a "failure to authorize services" is appealable as a denial of
service.

Subitem (3). Title 42 of the Code of Federal Regulations, section
431.51, requires states to permit individuals who are recipients of Medicaid
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(or Medical Assistance) a "free choice of vendors.” Failure to inform an
individual of feasible service alternatives precludes the individual making
a "free choice.” The provisions for appeal under subitem (3), (a) and (b),
are necessary to encourage compliance with the federal requirement under
title 42 of the Code of Federal Regulations, section 431.51.

Item B. Under part 9525.1830, subpart 1, item A, one of the conditions
for receiving home and community-based services is a determination that the
county board can provide those services "within its allocation of home and
community-based services money.” The provision in item B is necessary to
clarify that the county board has no obligation to provide home and
community-based services beyond its allocation, and that the county board
has an absolute defense where it can prove its denial of service was based
on inadequate money. This provision is reasonable, because the home and
community-based services program is not an entitlement program and only
limited funds are available for services under the program.

Item C. This item is necessary to identify the notice, appeal and
hearing procedures to be followed when an individual appeals. It is reason-
able to reference Minnesota Statutes, section 256.045, because this statute
provides detailed procedures for individual social service appeals, and
referencing the statute avoids unnecessarily duplication of statutory
langauge.

CONCLUSIONS

The foregoing statements address the need and reasonableness of the proposed
rule parts 9525.1800 to 9525.1930. To a great extent the need for the rules .
are prescribed by state statute, federal requirements under the waiver and
the inherent responsibility of the Minnesota Department of Human Services to
exercise prudent management of public funds.

WITNESSES

The Department will not have outside witnesses testify on its behalf at the
public hearing.

Date: g e

EH-01



EXHIBIT A

STATE OF MINNESOTA
DEPARTMENT OF PUBLIC WELFARE

Q}fj OF THE CENTENNIAL OFFICE BUILDING GENERAL

ISSIONER INFORMATION
612/296-2701 ST. PAUL, MINNESOTA 55155 612/2966117
MEMORANDUM DATE: December &, 1983
TO: MR Title 19 Waiver Steering Committee

McKnight Project Reactor Panel
County Social Service Directors
Chief Executive Officers, State Hospitals
Interested Others

FROM: Margaret Sandberg
Assistant Commissi
Mental Health Burda

Phone: 612/297-4284

SUBJECT: Title XIX Waiver for Mentally Retarded Persons

e iy

Enclosed is a copy of the final draft of- epartment's Title XIX
Home and Community Based Waiver Request for Mentally Retarded Per-
sons. This final draft is being distributed to over 200 people who
are involved in the delivery of services to the mentally retarded

and who have participated in activities related to the development

of this waiver application. There are two reasons for this distribu-
tion: the first is to acquaint you with the scope of the waiver
request and the second is to obtain your input prior to.our submission
to the Federal Government. ;

As you know, we are targeting July 1, 1984 as the beginning date for
implementation, and we have a considerable amount of preparation work
to do to assure a smooth transition into the waivered services models.
In addition to our work at the state and local levels, we must have
adequate time to work with the Federal Government to gain their
approval of the waiver application. It is for this latter reason
that we must insist on a shorter than desired turn-around time for
your input. Therefore, the deadline for input is December 22, 1983.

When you review the waiver request, please keep the following in mind:

1, This is an appliéation to the Federal Government and is re-
quired to be written in their language and format.

(]

This is a request and not an implementation plan. The Federal
Government has made it clear that each state must decide their

AN EQUAL OPPORTUNITY EMPLOYER

.-
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own strategies for implementation so long as they are con-

sistent with the request. .
3. The services requested are broad in nature to allow maximum

flexibility for system design. .
4. There will be a new waiver rate setting rule which is not

included in the appendices. Also, the appended rules will be
reviewed and revisions made, if necessary.

s The estimated number of people to be served in ICF/MRs is
given in total annual unduplicated figures rather than average
daily census. This is a federal requirement of the waiver
application and reflects the number of people who "flow through"
a facility's beds as cpposed to the numger of certified beds.

6. The request does not include persons with related conditions.
The Department is studying the feasibility of later amending
the waiver to include this group. However, all persons who
are currently residing in ICF/MRs will be eligible for waivered
services.

7 New clients placed from an ICF/MR into a SILS program after
the waiver is implemented will be eligible for waiver funding
if they meet the waiver criteria and their bed is not refilled.
This can be accomplished in one of two ways: conversion of a
community ICF/MR to waivered services or replacement of the
client by a State Hospital client and decertification of the .
State Hospital bed.

I have included a form for your comments which covers the major areas
of the waiver request. I would appreciate it if you would use only

this form as it will expedite our review. Please keep your comments
concise. ' : ' .

The Division of Mental Retardation staff will be conducting regional
workshops in late February/early March at which time there will be

an opportunity for further discussion. Meanwhile, we will again be
calling upon you to ask for your assistance in developing and revising
rules, policies and procedures for waiver implementation to assure a
smooth transition. We value your continued participation.

Finally, I want to express my apEreciation to all of you who have
worked on this project. We at the Department are very excited about
the many opportunities for expanding the service array that this
waiver can bring to our mentally retarded citizens. We look forward
to working with you on this mutually worthwhile goal.

Enclosures




WAIVER APPLICATION INPUT .

Agency:

Form Prepared by: Name:

Title:

L. WAIVERED SERVICES REQUESTED:

Il INDIVIDUAL PLAN OF CARE:

IL1. HEALTH & WELFARE SAFEGUARDS (LICENSING, ETC,):

IV, ASSESSMENT (LEVEL OF CARE):



WAIVER APPLICATIONNPUT (CONTINUED) |

V. FINANCIAL ACCOUNTABILITY:

VI. WAIVERED SERVICES DOLLARS (COST PER SERVICE):

VII. WAIVERED SERVICES - NUMBERS OF PEOPLE PER YEAR:

VIII. WAIVERED SERVICES - DISTRIBUTION OF PEOPLE PER SERVICE(S):

Please return to: Cindy G. Becker
Mental Retardation Division
Department of Public Welfare
4th Floor Centennial Building
St. Paul, MN 55155
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INTRODUCTION

Over the past two decades, Minnesota has witnessed a ma jor shift
in the design and scope of services to the mentally retarded from
a4 primary reliance on large, state operated institutions in the
60's to the development of smaller group home settings in the com-
munity in the 70's. This shift was facilitated by the availabil-
ity of significant federal financial participation under the Title
XIX ICF/MR program. The purpose of this waiver request, which was
authorized by Congress in Section 2176 of the Omnibus Budget
Reconciliation Act and by the 1983 Minnesota Legislature in
chapter 312, is to further Minnesota's efforts in developing less
restrictive, more normalized services in home and community-based
settings for their mentally retarded citizens, This waiver will
allow Minnesota to reduce its reliance on traditional long=-term
care facilities through the development of an array of individually-

based services.

Currentl;, Minnesota has one of the highest number of out-of-home
placements in ICF/MR facilities (state and private) in the nation.
The provision of waivered services requested in this application
will promote community living and integration in the least
restrictive environment consistent with individual client needs.

Services will be developed to support people to remain in or

return to their own homes. For those clients for whom this is not
feasible, waivered services will be provided in out-of-home
community-based settings. From a fiscal stand point, the effect

of the waiver will be the reduction of spiraling long-term care

o



expenditures and the simultaneous increase in cost-effective
L]

alternatives,

ADMINISTRATION OF THE WAIVER

The Department of Public Welfare is the single state agency
responsible for the Medical Assistance Program in Minnesota. On ;
state level, the Bureau of Income Maintenance and Bureau of Mental
Health's Division of Mental Retardation within the Department will
jointly administer this waiver program, On a local level, there
are 87 counties in Minnesota, each of whom is responsible for
determining income and service eligibility of clients, program
development and monitoring, case management, and contracting for
services. The Department is responsible for rule and policy deve-
lopment, assisting and monitoring county programs and distributing

and reporting funds available under the waiver.

WAIVERS REQUESTED:

A waiver is requested for a three-year period beginning July 1,
1984 under section 1915(:)-of the Social Security Act to provide

home and community-based services to mentally retarded individuals

who would otherwise require the level of care provided in an

Intermediate Care Facility for the Mentally Retarded (ICF/MR).

A vaiver of the statewideness requirements in section 1902(a)(l)
of the Act is requested. Even though the State of Minnesota will
make waivered services offered under this request available

throughout the state, the nature of the population distribution
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(rural vs. urbah) invariably results in differences in the variety
and intensity of services across the state. We, th:refore, have
not included a list of politlcal subdivisions that would be
targeted for the development of waivered services. Rather, we are
requesting a waiver of statewideness to assure that the develop-’
ment of home and community-based services occurs in a systematic
manner based on sound planning and the capability to develop

resources in any given locale,

A waiver of the amount, duration, and scope requirements in sec-

tion 1902(a)(10) of the Act is requested.

Finally, Minnesota requests the authority under section
1902(a)(10) (A)(ii)(VI) to provide Medicaid services, including
home and community~-based services requested in this waiver, to
those mentally retarded children and adults, who would otherwise

be ineligible while living at home because of the SSI deeming

rules.
ELIGIBILITY:

Client Eligibility:

Home and community-based services requested in this waiver will
only be provided to mentally retarded, Medicaid eligible persons

who:

. are currently receiving the level of care provided in an ICF/MR
and for whom home and community-based services are determined to

be an appropriate alternative, or



. would otherui,e require the level of care provided in an ICF/MR

in the absence of home and community-based services.

County case managers will determine whether an individual is men-
tally retarded in accordance with the provisions of the Department
of Public Welfare's Rule 185. County financial workers will
determine whether an individual is eligible for the Medical
Assistance Program pursuant to the existing standards and proce-

dures of the Department of Public Welfare,

Post Eligibility Treatment of Income and Resources:

Minnesota will reduce its payment for home and community-based
services provided to eligible individuals in accordance with the

provisions of 42 CFR 435.726.

WAIVERED SERVICES:

The State of Minnesota requests that the home and comnunity-blsid
services described below be included under this waiver request.
The provision of these services in ;eéms of anoﬁnt. frequeﬁcy, and

duration will depend on each client's needs.

None of the requested services will be furnished to recipients
while they are inpatients/residents of a hospital, SNF, ICF, or

ICF/MR.

Federal financial participation for services will not be available
in expenditures for the cost of room and board except when pro-
vided as part of respite care in an out-of-home setting approved

for such purpose.




CASE MANAGEMENT:

Case management is the service responsible for locating, coor-
dinating, and monitoring social, habilitative, medical, and other
services, both on a formal and informal basis, to meet the needs
of eligible clients and their families. Specifically, case mana-
gers will be responsible for client assessment and screening,
developing individual service plans, arranging services, coor-
dinating services, monitoring and evaluating client progress/
outcome, and assuring that clients' rights are protected. Case
management will be the responsibility of the county level of

government.,

RESPITE CARE:

Respite care services are short-term care provided to an individ-
ual due to the absence or need for relief of those persons nor-
mally providing the care. The purpose of this service is to
maintain the individual in the community arc avoid institutionali-
zation. This service may be provided in the 1ndi§idua1's home or
in an out-of-home setting approved by the county for such pur-
poses. The provision of respite care in terms of amount and loca-
tion will be based on the individual's needs and include day and
overnight services. Respite care services provided under this
waiver will include both care and room and board payments, as

appropriate.

HOMEMAKER :

-5a
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Homemaker services are general household activities provided by a
trained homemaker when the individual regularly responsible for
these activities is temporarily absent or unable to manage the
home and care for him/herself or others in the home. Homemaker
services will be directed toward enmabling an individual to remaiq
in his or her home and thus avoid institutionalization. Services
include meal preparation, cleaning, simple household repairs,
laundry, shopping for food, clothing, and supplies, and other
routine household care. In addition to these services, homemakers
will provide ongoing monitoring of the individual's well-being,

including home safety.

HABILITATION:

Habilitation services are directed towards increasing and main-
taining the physical, intellectual, emotional, and social func-
tioning of mentally retarded individuals through the delivery of
health and social services in order to avoid institutionalization.
Services will be designed to provide assistance, training, super-
vision, and monitoring, as needed, in the following areas which

include but are not limited to: self-care, sensory/ motor deve-

lopment, interpersonal skills, communication, reduction/
elimination of maladaptive behavior, community living and mobil-
ity, health care, leisure and recreation, money management and

household chores.

Habilitation services will be provided either directly by or under

the supervision of a qualified mental retardation professional as




defined in 42 CFR 442.401. 1In addition to services provided by
direct care staff, supportive services in the areas of behavior
management, medical, and ther;peutic services will by provided by

professionals within the scope of their practice.

Respite care and homemaker services may also be provided for
clients needing habilitation services. Following is a description

of the types of habilitation services to be offered.

) o4 Residential Habilitation Services:

These services are provided to individuals who cannot be

maintained at home or who need outside support in the home.

A. In-Home Family Support Services:

These are habilitation services provided to mentally
retarded children and adolescents and their families,
including biological and adoptive, in the family's home I
to enable.the child to remiiﬁ in or return to the ﬁome.
In-home family suﬁport services include training of the
child and training of the family to increase their capa-
bilities to care for and maintain the child in their
home. Services will be provided by individuals or agen-

cies approved by the State for such purposes.

B. Supported Living Arrangements for Children:

This program involves the provision of habilitation ser-

vices to mentally retarded children and adolescents who

iy



have severe developmental problems, med!cal conditioms,
behavior or emotional problems, and/or physical deficits

which result in a family's inability to maintain them in

their home. Services will be provided outside of the
biological or adoptive homes in family style settings

for up to three clients.

Supported Living Arrangements for Adults:

This program offers habilitation services to mentally
retarded adults who require up to and including 24=hour
supervision, assistance, or training due to their lack
of adequate self-care skills, medical conditions, beha-
vior or emotional problems, and/or physical deficits.
Services will be provided in a client's place of resi-

dence, specialized adult foster homes, and group homes

for up to six clients.

Semi-Independént Living Services:

Thi{s program provides habilitation services tp-adults

who req e, on an average, less than e t hours a week

of supervisionj~assistance, or tr ing. The services

will be directed towa easing or maintaining a
client's skills in ey management, behavior
managemen community living and mobilftyyhgnq houschold
management to enable them to live as independently as
possible in the community. This program will only be

offered as a waivered service to clients who are placed
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from an ICF/MR or to those who move from a more super-
vised waivered setting, These services will be provided
in a client's place ‘of residence, specialized adult

foster home or group home for up to six clients.

Day Habilitation:

This service will only be offered as a waivered service to
those individuals who receive at least one residential habi-
litation service offered under this waiver request. Day
habilitation services are directed at the development and
maintenance of life skills and community integration. The
services include supervision, training, and assistance in the
areas of self-care, communication, socialization, use of
leisure and recreation time, and behavior management. In
addition, these services may include, depending upon client
needs and functioning, training in community survival skills,
money management, and therapeutic activities designed to

increase an individual's adaptive living skills. Day

habilitation services will be provided away from an indivi-

dual's place of residence. The hours of service per day will
be based upon client's individual needs and functioning. All
day habilitation services will be coordinated with the
client's residential habilitation services by the case

manager,

Non-medical transportation services will also be provided by

day habilitation providers to enable individuals to par-
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ticipate i these services. This is particularly critical in
Minnesota where people are dispersed geographically and may
need to travel significant distances between their residen-

tial and day program sites.

Reimbursement for day habilitation services will not {nclude
vocational rehabilitation services as defined in the

Vocational Rehabilitation Act.

In addition to the services described above, Minnesota will offer

one other home and community-based service:

MINCR PHYSICAL ADAPTATIONS TO THE HOME:

Minor physical adaptations to the home will be used to enable some
mentally retarded individuals with mobility problems, sensory
deficits, and/or behavior problems to be maintained in their home.
Under this waiver request, home includes a client's place of resi-
dence whether it be in their own home, their family's, or an out-
of-home residential setting uhich provides habilitation services.
These adaptations will enable clients with mobility and sensory

deficits to access and utilize their home from the outside and

inside through the addition of such things as wheelchair ramps and
handrails. For clients with behavior problems such as property
destruction and aggression, adaptations will afford the client and
others increased protection through such additions as shatter-
proof windows. An average of $3,000 (with annual inflationary

increases) per eligible individual will be reimbursed for this

category of service. This is clearly a cost-effective alternative

when compared to the average ICF/MR cost.

- 10-




INDIVIDUAL PLAN OF CARE:

An individual written plan of care will be developed by qualified
individuals for each recipient covered under this waiver. This
plan of care will describe the services to be furnished, their
frequency, and the type of provider who will furnish them. The
plan of care will be subject to the approval of the State
Medicaid agency. Following is a description of the plan of care
and qualifications of the individual responsible for developing

1&.

The development and implementation of a client's Individual Plan
of Care is a two level system in Minnesota consisting of the
Individual Service Plan and Individual Program Plan. The
Individual Service Plan is a comprehensive document developed by
the county which describes the residential, day, and support ser-
vices necessary to meet a client's individual needs. The
Individual Program Plan is a detailed plan developed by the ser-
vice provider setting forth both short-term and long-tefm goals
with detailed methods for achieving movement toward the Individual

Service Plan.

Contents of the Individual Service Plan:

Determination of intellectual functioning and programming
implications by a psychologist licensed in the State of
Minnesota

Adaptive behavior assessment and programming implication

Prenatal, birth, and early development history



Family History and assessment

Medical/health assessment

School reports, as appropriate

Psychiatric evaluation, if indicated by other reports

Vocational evaluation reports, as appropriate

Observations and interviews about the family and the environ-
ment

Behavioral assessment

Identification of client's needs and strengths

Identification of services needed in intensity, frequency,

and duration and priorities for service delivery,

Contents of the Individual Program Plan:

Description of services to be delivered including intensity,
frequency, duration, location, and person(s) responsible
for the service

Specific and time-limited objectives for the client in each
servicehnrea

Time frames for review and evaluation

Identification of needed medical and support services and/or

equipment

Qualifications of Persons Responsible for Developing the

Individual Plan of Care:

The Individual Service Plans for clients receiving waivered ser-
vices will be developed by a case manager employed by the County

Board's Local Social Service Agency. The Local Social Service
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Agency is the lgcal agency designated and authorized by the County
Board to be responsible for the delivery of social services. Case
managers must have at least a bachelor's degree and experience in
a field related to the treatment and care of persons who are men-
tally retarded. The Individual Service Plans are developed with g "
the cooperation and involvement of the client, parents, relative
or guardian. The case manager coordinates the acquisition of the

necessary material/input for completion of the plan.

Individual Program Plans, on the other hand, include all of the
above people along with relevant service provider staff. At this
level, a qualified professional employed by the provider coor-

dinates the necessary material/input,

ASSURANCES:

The Minnesota Medicaid agency provides the following assurances to

HCFA:

Safeguards

Necessary safeguards will be taken to protect the health and
welfare of the recipients of the services. Those safeguards
include adequate standards for provider participation. All State
licensure or certification requirements for services or for indi-

viduals furnishing services provided under the waiver will be met.

A description of the safeguards is as follows:

Standards governing the provision of home and community-based ser-

vices requested under this waiver can be found in Appendix A.
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Counties will be responsible for contracting for all waivered ser-
vices. Using state standards, all waivered services will be
licensed or otherwise approved on an annual basis by county or

state personnel., In addition, ongoing monitoring of services will

be done by county staff.

Financial Accountability

The State assures HCFA that it will maintain and require providers
of waivered services to maintain financial accountability for
funds expended for these services. Providers of waivered services
will be required to submit the same information elements required
for all other Medicaid providers for reimbursement, Furthermore,
these providers of waivered services will be required to maintain
records for a five-year period and will adhere to the current sur-
veillance and utilization regulations adhered to by all other

Medicaid providers of services,

Federal and state expenditures will be processed and monitored
through the Minnesota Welfare Informatioﬁ System;, an approved
MMIS. Waivered services will be identified by separate and

distinct procedure codes and all information on services provided

will be client-specific to provide adequate documentation and an

audit trail,

The State assures HCFA that it will make available to HHS, the
Comptroller General, or their designees', appropriate financial
records documenting the cost of services provided under the

waiver.

I




Individual Assessments

The state agency will provid? for an evaluation of the need for
home and community-based care for recipients who are entitled to
the level of care provided in an ICF/MR, as defined by 42 CFR
440.150, and for whom there is a reasonable indication that they
might need such services in the near future. Minnesota Statutes,
section 256B,092, subdivision 7, directs each county agency to

establish a screening team to carry out this responsibility.

The screening team will consist of the county case manager, the
client, the client's parents or guardian, and a qualified mental
retardation professional (as defined in 42 CFR 442.401) assigned
by the Department of Public Welfare, The case manager will con-
sult with the client's physician or other persons, as necessary,
to make this evaluation. Other persons may be invited to the
screening team meeting; however, no member of the team may have
any direct or indirect provider interest in the clieﬁt's case. The
screening team will review diagnostic data; health, social, and
developmental assessment data using the instrument in Appendix B

and information contained in the client's Individual Service Plan

as the basis for their evaluation., The flow chart on the next
page outlines this process. Re-evaluation will be coordinated by
the case manager on an annual basis, The screening team will re-

evaluate a client when the client's level of care and associated

service needs change.

Written documentation of all evaluations and re-evaluations will

be maintained by the county case manager for four years.



WAIVERED SERVICES FLOWCHART
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Informing Beneficiaries of Choice

If a recipient is determined.to be likely to require the level of
care provided in an ICF/MR, the recipient or his or her represen-
tative will be informed of the feasible alternatives, if any,
available under the waiver, and permitted to choose among them,
The agency will provide for a fair hearing as specified under 42
CFR Part 431, subpart E, for any recipient who is denied the ser-
vice of his or her choice available under the waiver or under the

plan,

Average Per Capita Expenditures

The average per capita expenditures under the waiver will not
exceed the average per capita expenditures for the level of care
provided in an ICF/MR that would have been made had the waiver not
been granted as demonstrated below. The worksheets for waivered

services and ICF/MRs can- be found in Appendix C.

Explanation of Terms for Cost-Effectiveness Equation:

(A x B) +# (C x D) < (F xG) + (H x I)
F <+ H F+ H

"A": Figures used represent the estimated total annual unduplicated

number of ICF/MR recipients less the number of recipients of
waivered services. See "F" for additional explanation.

“B"

.e

These figures are the estimated average annual cost per
client in "A". See "GC" for additional explanation. These
costs will be closely monitored as clients are placed into
waivered services. Amendments to this waiver will be sub-
mitted if these costs significantly change.

"C": These figures were based upon three factors:
(1) Projected diversions which were derived from the number
of new ICF/MR beds which were formally requested and
subsequently denied through the Department's need deter-
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"I":

mination process which is a prerequisite to a cer-
tificate of need. Denial of these new beds was
predicated on the implementation of the waiver. (See
Appendix C for additional detail.)

(2) Reduction of the State Hospital population and sub-
sequent decertification of beds. Minnesota projects
that the provision of waivered services will accelerate
our past experience with returning people to the com-
munity.

(3) Reduction of the number of community ICF/MR clients and
subsequently beds through the placement of clients into
lesser restrictive waivered services and conversion of
small ICF/MRs to waivered services programs.

The distribution of clients (see Appendix C) was based on
professional projections using such indicators as respite
admissions, past placements, and informal and formal needs
assessments,

Estimated average Medicaid payment for "C". While Minnesota
does not have much experience in providing alternatives to
ICF/MR level of care on a statewide basis, we projected these
costs based upon similar models which have been operating in
various local communities.

These figures represent the estimated total annual undupli-
cated number of ICF/MR recipients. The figures were calcu-
lated by multiplying the projected average monthly client
case load for each fiscal year by 1.166. The factor of 1.166
is the factor resulting from dividing the actual unduplicated
count of 7,401 in FFY 82 (HCFA 2082) by the actual average
monthly client case load of 6,347 for the same period.

: These figures represent the projected average annual payment

per each ICF/MR recipient. These cost projections were based
upon compliance with federal court orders governing the
deinstitutionalization of state hospitals, historical case
load and costs increases for ICF/MR recipients, and providing
daytime training and habilitation for ICF/MR recipients.

: There are no recipients who will be receiving noninstitu-

tional long-term care services as an alternative to institu-
tional care under the state plan,

There are no costs in this area.

Cost-Effectiveness Equation

(AxB)+(CxD) < (FxG)+ (HxTI)
F+H F+H

FY '8S
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(7,919 x $27,523) + (465 x $16,792) < (8,384 x $27,523) + (0)
8,384 8,384

$217,954,637 + $7,808,280 < $230,752,832
8,384 8,384

$225,762,917 < $230,752,832
8,384 8,384

$26,928 < $27,523
FY '86

(7,583 x $29,505) + (1,010 x $18,708) < (8,593 x $29,505) + (0)
8,593 8,593

$223,736,415 + $18,895,080 < $253,536,465
8,593 8,593

$242,631,495 < $253,536,465
8,593 8,593

$28,235 < $29,505
FY '87

(7,138 x $31,509) + (1,665 x $20,458) < (8,803 x $31,509) + (0)
8,803 8,803

$224,911,242 + $34,062,570 < $277,373,727
8,803 _ 8,803

$258,973,812 < §277,373,727
8,803 8,803

$29,6419 < $31,509

Summary of Cost Effectiveness Equation:

FY '85 FY '86 FY '87

A = Estimated number of ICF/MR 7,919 7,583 7,138
recipients

B = Estimated average annual §27,523 §29,505 $31,509

Medicaid payment for A
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C = Estimated home and 465 1,010 1,665
communi ty-based care reci-

pients with the waiver

D = Estimated average annual $16,792 $18,708 $20,458

Medicaid payment for C

F = Estimated number of ICF/MR 8,384 8,593 8,803
recipients without the

waiver

G = Estimated average annual $27,523 $29,505 $31,509
Medicaid payment for F

H = Estimated number of 0 0 0
noninstitutional service

recipients without waiver

I = Estimated average annual $ 0 $ 0 $ 0

Medicaid payment for H

The numbers of recipients provided above are estimated total
annual unduplicated totals. The dollars reflect the estimated

average annual cost per recipient.

Medical Care

The quality of medical care necessary for the individual will be

maintained under the arrangements contemplated.

Annual Report on Impact
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The agency will provide HCFA annually with information on the
impact of the waiver on the type, amount, and cost of services
provided under the State plan and on the health and welfare of
recipients. The information will be consistent with the data

collection plan designed by HCFA.
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CLIENT SCREENING AND TRACKING
SCREENING RECORD

V—LV'J / LI'LE'J / LB'LB'J cou‘ﬁ!"vLIﬂ’tnl hrxﬂ'l""pﬁh‘l!ll—]

JATE OF SCREENING ACTION SCREENFD

|

REPORTS TO (OF SERVICES RECEIVING) AND DECISIONS AND RECOMMENDATIONS OF TEAM

WHAT IS THE LEVEL OF SUPERVISION NEEDED BY THIS PERSON?

L ! FULLY INDEPENDENT - NEEDS ONLY PERIODIC MONITORING TO ASSURE THAT PROBLEMS WILL BE MET
IF THEY ARISE, BUT OTHERWISE THE PERSON MANAGES HIS/HMER OWN AFFAIRS ADEQUATELY
—-——1
2 SEM| -lum ° NEEDS SOME SUPERVISORY STAFF CONTACT AVERAGING LESS TMAN EIGHT HOURS
e EZR WEEK BUT DOES NOT REQUIRE LIVE-IN STAFFING
Fe |
3 MODERATE SUPERVISION - nEEDS STAFF IN DAILY SUPERVISORY CONTACT AT PEAK HOURS AND ON
— WEEKENDS BUT DOES NOT REQUIRE LIVE.IN STAFFING
™~
4 SUBSTANTIAL SUPERVISION - NEEDS LIVE-IN STAFF ON SITE AT ALL TIMES BUT STAFF NEED NOT
inter) PE AWAKE AT NIGHT
|
H INTENSIVE SUPERVISION - NEEDS STAFF ON SITE FOR SUPERVISION AND STAFF AWAKE AT ALL TIMES
ASSESSMENT OF SPECIFIC SERVICES NEEDED SUPPONT SERVICES - OECOS THOSE CLIENT IS
IN RESIDENTIAL AND/OR DAY PROGRAM CURRENTLY RECEIVING, AND THOSE NEEDED
AREA O FUNCTION CARE TRC AREA OF SERVICE RCVGIN NEEDED
SFLF CARE . . . v @ Mew e e l ROUTINE MEDICAL SERVICES - - - |
‘_‘ om —
PERSONAL HYGIENE — SPECIALIZED MEDICAL SERVICES —
PERSONAL MOBILITY ‘,___' SPECIALIZED DENTAL SERVICES Gy
COMMUNITY TRANSPORTATION | PHMYSICAL THERAPY BY PT OR AIDE 0 |
SOCIALIZATION AND BOC FUNCTION I - OCCUP THERAPY BY OTR OR.AIDE. == RS
COMMUN I CAT I ON ¢ oner o s am i | LANGUAGE OR SPEECH THERAPY ol g B
LEISURE AND RECREATION . { MENTAL MEALTH SERVICES O B -
MONEY MANAGEMENT AND BUDGETING | .[ TRAINING FOR FAMILY MEMBERS pre] g
: > 1 - !
COMMUNITY LIVING ; | SPECIAL TRANSPORTATION p o
HOUSEMOLD MAMAGEMENT |_ - SPECIAL RECREATION P S
HEALTH AND MED | CAL MANAGEMENT L LEGAL GUARDIAN STATE OR PRIVATE —
INFANT LEVEL STIMULATION « CONSERVATOR i T R S |
VOCATIONAL AND PREVOCATIONAL “w oo LEGAL AID SERVICE S ! J
VOLUNTEER INSTRUMENTAL ADVOCATE ' —
IN APPROPRIATE BOXES ABOVE ENTER CODES o
THE HIGHEST LEVEL NEEDED BY THE CLIENT VOLUNTEER EXPRESSIVE ADVOCATE — -
CARE LEVEL TRAINING LEVEL TECHNICALLY SKILLED BEMAV MANAGE 1'—""1
P PHYSICAL ASSIST M MANUAL GUIDANCE DAY RESPITE SERVICE —
S SUPERYV & CONTROL D DEMONSTRAT I|ON OVERMNIGHT RESPITE SERVICE P ) I
M MONITORING V VERBAL
INDEPENDENT OR © DOES NOT NEED TRG
APPROPRIAT TO AGE IN THIS AREA

RECOMMENDED DAY PROGRAM SETTING
CHECK ONE

T PRESCHOOL PROGRAM HOME PASFD
PRESCHOOL PROGRAM CENTER PASED
ELEMENTARY SCHOOL PROGRAM

SECONDARY SCHOOL PROGRAM

POSTECHOOL TRANSBITION PROGRAM

DAY HABILITATIVE PROGRAM

LONG TERM WORK ACTIVITY

LONG TERM SHELTERED EMPLOYMENT IN SWS
PROTECTED WORK STATION IN INDUSTRY
COMPETITIVE EMF_OY FULL OR PART TIME
RET I REMENT PROGRAM

OTHER

RECOMMENDED RES IDENT AL PROGRAM SETTING
CHECK ONME

"‘—1 NATURAL OR ADOPTIVE FAMILY

LONG TERM FOSTER PLACEMENT

WITH RELATIVES NOT IMMEDIATE FAMILY
OWN HOME OR APT FULLY INDEPENDENT

OWN MOME OR APT SUPY LESS THAN 24 MOURS
OUT OF HOME SUPVY LESS THMAN 24 HOURS
OUT OF HOME SUPFRVISED 2§ HOURS
SKILLED NURSING FACILITY

.q.«f...

FFEFFFFFFERE



.llNT SCREENING AND TRACKI.

MOVEMENT AND STATUS RECORD

v THIS STATUS INIT)
' ) / !/ | ] REPORT IS 1 AL | i -
susseo RV RoREER—
DATE OF THIS BTATUS REPORT 2 MR FLOW
DID THE COUNTY [— |
NE THAT |N END
e i B A | & / NI e PENSON s
MENTALLY Y CONT | NUE
DATE CLIENT WAS DATE COUNTY DETERMINED REYTARDED Y —
REFERRED TO COUNTY WHETHER
PERSON IS MENTALLY RETARDED / /
PERSONS PRESENT AT AND PARTICIPATING IN SCREENING TEAM DAYE SCREENING TEAWM mEETING
CHECK ALL APPLICABLE '0;
IS THIS PER
M cLIENT COUNTY CASE MANAGER ¢:|cr-%§ rFoR f} . ":-
MFDICA
™ PARENT OR GUARDIAN REGIONAL SERVICE SPECIALIST 5 ? o
—
| i |
AUTH ADVOCATE DOES THIS TEAM
= PEnson ve MY — —
[ N
AT RISK OF e N
OTHFR ICF /MR
_ PLACEMENT ?
—
OTHER
CLIENT 'S RESIDENTIAL PLACEMENT AT THE TIME CLIENT'S DAY PROGRAM PLACEMENT AT THE TIME
OF SCREENING TEAM MEETING OF SCREENING TEAM MEETING
CHECK ONK CHECK ONE
FT"'ITH NATURAL OR ADOPTIVE FAMILY ‘T“ IN PRESCHOOL PROGRAM HOME BASED
';_ IN LONG TERM FOSTER CARE *;‘ IN PRESCHOOL PROGRAM CENTER BASED
3 WITH RELATIVES NOT IMMEDIATE FAMILY _‘3 . IN ELEMENTARY SCHOOL PROGRAM
F:ﬂ IN OWN HOME OR APT FULLY INDEPENDENT ':ﬂ IN SECONDARY SCHOOL PROGRAM
1";"-nm OWN HOME /APT SUPV LESS THAN 24 HOURS “;“ IN POSTSCHOOL TRANSITIONAL PROGRAM
"""_“ OUT OF HOME SUPV LESS THMAN 24 HOURS *_—1. . IN ADULT DAY HABILITATION PROGRAM .
F;“ OUT OF HOME SUPERVISED 24 MOURS P;- IN LONG TERM WORK ACTIVITY
”:_ SKILLED NURSING FACILITY F;“ IN LONG TERM SHELTERED EMPLOYMENT IS SWS
F;“ STATE HOSPITAL P;“ IN PROTECTED WORK STATION IN INDUSTRY
— T;* IN COMPETITIVE EMPLOY FULL OR PART TIME
_:T‘,|~ RET I REMENT PROGRAM
T;” IN OTHER

IDENTIFICATION OF PROVIDERS OF SERVICES, CURRENT AND PLANNED

CURRENT - -:cvcvcncann AT
ENTER THE PROVIDER NUMBERS FOR SERVICES
BEING PROVIDED AT THE TIME OF THIS

MOVEMENTY AND STATUS REPORT

PLANNED

'H'Fll THE PROVIDER NUMBERS FOR SERVICES

BE PROVIDED IN NINETY DAYS IF DIFFERENT FROM
Fﬂﬂl CURRENT PROVIDER
USE IS TO BE TEMMIMATED

F THAT TYPE
USE 9999999 IS TO CONTINUE

T I R R T R I A

]
IF THE SAME PROVIDER
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.HAIVERED SERVICES WORKSHEET .

"C'" NUMBER OF HOME AND COMMUNITY BASED CARE RECIPIENTS UNDER WAIVER -

The numbcr of recipients for case management is unduplicated and equals 1007 of .
the clients projected to be served under the waiver. The numbers of recipients

for residential habilitation services are also unduplicated and total the number .

receiving case management. The remaining services are duplicated; for example,
a4 person receiving in-home family services may also receive respite and home-
maker services.

The number of clients projected to receive waivered services ('"C") was derived
as follows:

FY 85 FY 86 FY 87

Diversions 280 280 280

State Hospital Bed Reductions 135 175 225

Community ICF/MR Bed Conversion 50 90 150
465 545 055 L.

+465 +l!0!0

1,010 1,665

* from FY 85
*%* from FY 85 & 86

"D" ESTIMATED AVERAGE ANNUAL MEDICAID PLYMENT FOR '"C"

These costs are based on a combination of statewide experience and individual

provider experience for similar programs. Since Minnesota has limited experi- .
ence in providing alternative services, close attention will be given to the

costs during implementation and amendments to this waiver will be made if

necessary.

Average
Number of Recipients Annual Cost Totals
FISCAL YEAR 1985
Case Management 465 X S 938 =3 436,170
Residential Habilitation

In-Home Family Support 140 X 7,190 = 1,006,600

Supported Living Arrangements/
Children 93 X 13,333 = 1,239,96>

Supported Living Arrangements/
Adults 163 X 15,540 = 2,533,020
Semi-Independent Living Services 69 X 4,725 = 326,025
Day Habilitation 186 X 6,229 = 1,158,59%
Respite 221 X 1,500 = 331,500
Homemaker 194 b3 3,276 = A35,544
Minor Physical Adaptation 47 X 3,000 = k1,000
$ 7,808,822
+ 465

16,7.




INTERMEDIATE CARE FACILITY/MENTAL RETARDATION WORKSHEET

"F" NUMBER OF ANNVAL UNDUPLICATED ICF/MR RECIPIENTS WITHOUT THE WAIVER:

Projected avg. ICF/MR Caseload x 1.166

State Hospital + Community ICF/MR

FY 85 2,060 + 5,130 x 1.166 =
FY 86 1,960 + 5,410 x 1.166 =
FY 87 1,860 + 5,690 x 1,166 =

State Hospital - average caseload

Projected Unduplicated ICF/MR
Recipient Count

8,384
8,593
8,803

The projections for FY '85, '86, and '87 were based on a decreasing average
caseload of 100 clients each year. This is consistent with actual net de-
creases over the past few years and compliance with the Welsch vs. Levine

Consent Decree.

Community ICF/MR - average caseload

The caseload projections were based upon maintaining the

FY '8 average

monthly caseload of 4,850 and adding 280 clients each year thereafter. The

280 beds is based on the number of additional beds reque

sted and denied by

the Department since March 1983. Based on the chart below, the Department
feels that this number (280) is also consistent with the number of new com-

munity ICF/MR beds opened since July 1978.

Year

7/78 - 6/79
7/79 - 6/80
7/80 - 6/81
7/81 - 6/82
7/82 - 6/83

"G" ESTIMATED AVERAGE ANNUAL MEDICAID PAYMENT OF "P"

Lo In State Hospital

a. Base for FY '8

# Beds Opened

209
302
414
247
262

State hospital Medical Assistance expenditures in FY '8 were

calculated based upon the average monthly

billings (number of

recipients) and Medical Assistance expenditures from July 1983

through October 1983.
Average Monthly
Billings

Monthly Cost
per Client Total Costs

FY 'B4 Base 2,160

b. Projections for FY '85, '86, '87
The projections for FY '85 through FY '87

$3,611.96 = $93,622,000

were based upon

increasing the average monthly cost per recipient by 127
per year. This projection is consistent with historical

cost increases.



FISCAL YEAR 1986 ‘
. Average .
Number of Recipients Annual Cost Totals
Case Management 1,010 x S 984 = § 993,8
Residential Habiliation - .
In-Home Family Support 249 x 7,550 = 1,879,950
Supported Living Arrangements/
Children 202 X 14,093 = 2,846,786
Supported Living Arrangements/
Adults 436 X 16,426 = 7,161,736
Semi-Independent Living Services 123 X 4,91 = 610,203
Day Habilitation 477 x 6,866 = 3,275,082
Respite 450 X 1,575 = 708,750
Homemaker 362 X 3,440 = 1,245,280
Minor Physical Adaptations 55 X 3,150 = 173,250
. 5800
18,708

FISCAL YEAR 1987

Case Management 1,665 x 1,034 = 1,721,610
Residential Habilitation
In-Home Family Support 347 X 7,927 = 2,750,669
Supported Living Arrangements/
Children 300 x 14,882 = 4,464 .60._
Supported Living Arrangements/
Adults 829 X 17,346 = 14,379,834 .
Semi-Independent Living Services 189 p 5,209 = 984,301
Day Habilitation 891 x 7,399 ‘= 6,539,049
Respite - 689 X 1,654 = 1,139,606
Homemaker ' 516 X 3,612 = 1,863,782
Minor Physical Adaptations 66 x 3,308 = 218,328
' ; 34,061,989
+ 1,665
20,458




x Monthly Billinﬁi x Monthly Cost = Total

Client Costs
FY '85 2,060 $4,045.40 $100,002,0
FY '86 o 1,960 4,530.84 106,565,0t
FY '87 1,860 5,074 .54 113,264 ,0i

II. Community ICF/MR

a. Projections for FY '85, '86, '87
Average monthly recipient costs were based upon inflating the
previous year pro;ectlon by 5% for the existing caseload, and
inflating the previous year projection by 12% for the new
caseload (+280) which is consistent with previous increases.

Average Monthly Average Monthly Total
Billings x Cost per Client = Residentia

Costs
FY '84 4,850 $1,726.73 $100,496,00
FY '85 5,130 1,849.98 113,885,0C
FY '86 5,410 1,954.71 126,900,0C
FY '87 5,690 2,065.03 141,000,00:

b. Day Training and Habilitation
In addition, $7,673,000 will be added to the $100,496,000 for
the period January-June 1984 to pay for daytime training and
habilitation for residents of community based ICF/MR programs.

The following amounts by fiscal year were added to the
residential portion of the ICF/MR budgets to pay for day
training and habilitation:

Day Habilitation

FY '84 (6 mos.) $ 7,673,000
FY '85 16,867,000
FY '86 20,074,000
FY '87 23,113,000

c. Total Community ICF/MR Costs

Day Habilitation plus Residential = Total Costs

FY '84 (6 mos.) $ 7,673,000 + $100,496,000 = $108,169,00(
FY '85 16,867,000 + 113,885,000 = 130,752,00(
FY '86 20,074,000 + 126,900,000 = 146,974,00C
FY '87 23,113,000 + 141,000,000 = 164,113,00(

ITI. Total ICF/MR Costs

When the projected state hospital and community ICF/MR costs
(including daytime habilitation) are added, the following total
costs result:



Total ICF/MR Costs

FY '8 $201,791,000
FY "85 230,754,000
FY '86 253,539,000
FY '87 i 277,377,000

IV. Costs per Recipient

The costs per recipient were calculated by dividing the total projected
ICF/MR costs by the projected unduplicated caseload during the same

period.
Total Projected ICF/MR Costs = Average Anaual Cost
number of different recipients per recipient
Total ICF/MR Unduplicated number of Average Cost
Costs Recipients per Recipient
FY '84 $201,791,000 8,174 $24,687
FY '85 230,754,000 8,384 27,523
FY '86 253,539,000 8,593 29,505

FY '87 277,377,000 8,803 31,509
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STATE OF MINNESOTA
DEPARTMENT OF PUBLIC WELFARE

OFFICE OF THE 9 CENTENNIAL OFFICE BUILDING GENERAL

COMMISSIONER — INFORMATION

812/298-2701 ST. PAUL, MINNESOTA 55155 812/296-4117
pLEAsSE REPLY TO £12/206-6916

February 23, 1984

Mr. Robert Wren

Division of Provider feorvices
Department of Health & Welfare
6325 Security Blvd. #LOSE
Baltimore, Maryland 21207

Dear Mr. Wren:

Pursuant to your conversation with Cindy Becker on February 17, 1’84, the
following information is being submitted as an addendum to Minnesota's
Home and Community-Based Services Waiver Request for Mentally Retarded
Persons.

Page 2: Walver of Statewideness

The State of Mirnesota requests a waiver of the statewideness
requirements in section 1902(a)(1) of the Social Security
Act to 2nable *he home and community based services to be
phased in on a voluntary county basis.

Page 3: Client Eligibility

Medicaid eligible clients include persomns who are deter-
mined to bhe categorically needy, medically needy, and
optional categorically needy.

Page 4: Fost Eligibilitv Treatment of Income and Resources

This section should be deleted since Minnesota s a
20ub State.

Page 6: Habilitation ke
Replace second sen-ence nf first paragraph with "Services
will be designed to provide assistance, training, super-
vision, and monitecring, as needed, in the following areas:
self-care, sensory/motor development, interpersonal skills,
communication, reduction/elimination of maladaptive
behavior, community living and mobility, health care,
leisure and recreation, money management and household
cheres.” ;

AN EQUAL OPPORTUNITY EMPLOYER
.‘Ea\'.‘



Page T:

Page 1kL:

Page 15:

Page 16

Page 16:

Robert Wren -

Direct Care Starf

Direct care s*aff are responsible for previding assistance,
training, and supervision to individual :l‘erts. They are
involved in the client's daily activities direc*lv through
the implementation and monitoring of ind:vidual progranms.

Financial Accountability

Providers of waivered services will submit client-srecific
inveices o counties whe will in turn submis inveices to

the Demir‘men* “or rrocessing 2ni payren* throush the Medi-
caid Manarement. ‘nformation Dvaten,

Individuni Assesements-Re=evalun:® i

Replace the next tn the last sentence in the secend

. " . - -
raragraph witii: All clients will be annually re-evaluated
by case ranagerz.'

Informing Beneficiaries of Cheice

Case managers w:ll inform beneficiaries of “heir choice

at the screening team meetings. This will be documented
on the last rare nf the screening tool (see attachment).

Aprendix C: Denial of New ICF/MR Beds - Surporting Documentation

Attached is a table identifying those vr-+viders and county
agencioe whose reauests tor additicnal (0¥ MR heds were
den:ed bv *he. Demartment. As stated in *2~ waiver
application, denial of these new beds was vredicated on
approval and imrlementation of the waiver pursuant to
Minnesota Statute rassed in 1983 (see attached mges

114 and 1230). :

Pleage frel free to enll Cindy Becker (612/006=001A) {2 you need adaitional
‘nformation. ©Once again, I look forward to vour arrraval of this aprlication.

Sincerely,

LEONARD W. LEVINF

Commissicner

LWL:eh

attachments




PROPOSED ICF/MR FACILITTES WHICH WERE DENIED DEVELOPMENT

by the COMMISSIONER of PUBLIC WELFARE DURING 1983 in

ARTICIPATION OF WAIVFR IMPLEMENTATION

eh

DATE == FACILITY, COUNTY NUMBER of BEDS
4/15/83 Community Resid‘éﬁh&k,ﬂervices I Ramsey 6
L/15/83 Community Residential Services Ramsey 6
4/15/83 Community Residential Services Ramsey 6
4/15/83 United Care Center Ramsey 6
L/22/83 Forestview - Plymouth Hennepin 18
L4/20/83 Greenwood' - North Ramsey 36
5/12/83 Residential Alternatives XII Hennepin 32
5/16/83 Our House of Minnesota IIT Ramsey 6
9/21/83 Gilbert Group Home St. Louis 16
Q/21/83 REM-Montevideo Chipreva 18
9/21/83 REM-Morris Stovens 15
9/21/83 Muriel Humphrey Residence S Hennepin 8
9/21/83 Muriel Humphrey Residence 6 Hennepin 8
19/21/83 ~Pine Ridgelﬂ'oms B : Carlton 12
9/21/83 Project New Hope-Mahnomen Mahromen 6
9/21/83 Laura BgKer School Rice 73
16 prm. total deds 272
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§-23-33 i [REVISOR “ DCE/NL CIRSF12344

coencentration of community residential facilicties vithin any
town, sunicipality or county of the state.

(2) In determining vhether a license shall be issued
wm:lat to this subdivision, m commissioner of public velfars
shall specifically consider the population, site, land use plan,
availability of community services and the number and size of
existing public and private community residential facilities ip
the town, municipality or county in which s licecsee seeks to
oparata a residence. Under neo el.rc;.l.lumcu say the
commissioner newly license any facility pursuant to this secziocn
except as provided in section 245.012. The commissioner of
public velfare shall establish unifors rules and regulations t3
isplement the provisions of this subdivision.

(3) Licenses for comsunity facilities and services shall
be issued pursuant to section 245.821.

Subd. 4. [(RULES; DECERTIFICATION OF BIDS.| The

eeeessees -

conaissioner shall promulgate in rule criteria for

decertification of beds in intermediate care facilities for th-

eSS eSS eSS ST eSS s ET STt ssssE e eeeTeTEs S eESTEesTseaseseseaaw

mentally retarcaed, and shall encourage providers ia voluntary

L P e L e Y L P P T P P P P P P P P P P R R R L Y L L L

decer<ification efforts. The comaissioner shall nef. ﬂce-m

to the commissioner of hllt.h the 1m1unun' m.-uﬂ.ntun of

an intarmediate care tututy for am for :hn mentally retarded

EL L LT PR LR R LR L Y TP R R PR PR LR L L L L L L L Ll Ll D bl b bt

prier te the wul-lnuty of appropriate services for those

residants affected by m decertification. The commissioner of

health asball decertify those intermediate care beds detarmined

cevecsassemans eessee LT R PR R R L L PR DL B L b At b b L bt

to be pot needed by the commissioner of velfare.

Sec. 3. [252.291) [LIMITATION ON DETERMINATION OF NEID. | |
Subdivision I.” -IMQ Notvithstanding sectien

resseseessesces vy gty

252.28, subdivisiea 1, or any other lawv or rule teo the ceatrary.

the commissioner eof pu.hul velfare mu deny any request for s

detarmination of need and refuse to cun: s license pursuant to

section 245.702 for any nev intermediate care facility fer

LA L L L L L T 1T X T - essesesssesesassaw

santally retarded persoas or for an increase in the licensed

capacity of an existing facility azxcept as provided in

subdivision 2. Ia 8 event shall the total of certified

eas L L sSsssscesssssee

intermediate care beds for muny retarded persons u




. _ $-23-23 s (REVISOR . DCF/NL CCRST1234X

community facisities and state hospizals exceed 7,500 beds as of A

eSS ASSsssSs e eSS AE S Ss S SS S SesssEsee eSSt aASAtSSssetsseseaasaee

July 1, 1983, and 7,000 beds as of July 1, 1986. "Cerzified

LI AL L L LR TP PSR E LR L LR L L LT L T T P Tl R R bl bl L L L L L T T

bed" means an intermediate care bed for the mentally retardes

TesssssssesseesssdeeSseTSSssTTeereeSeeeEESsTeSSeTTeeTSeESeceeesee e

certified by the commissioner of health for the purposes of the

Tesessesw - - .- TeseessessseseessasSESdTeETes eSS eSTeseTRee.

medical assistance prograsm under United States Code, title 42,

LA bl L A L L L L R L L L L L L L Ll L L DLl L EE LT T bl L bbbl B b L L L L T T .

secz1ons 1396 to 1396p., as amended through Deceader 31, 19a32.

S eSS eSS eSS0 eSeReSddesansesesesasesEssseTsaeTTeseeeesenee

Subd. 2. (EXCEPTIONS.| The commissioner of public wve.fa:ze

maseeseee ELLI TR E R L DL L L LD L LT L T L p e,

in coordination vith the comzissioner of kRealth may approve a

OSSR SAaTe e eeeeEeEsSeeeYssessasseSeSeeseesessSsasssSesesesssae

fev intarmediate care facility for meztally retarded perscns

w @ N B e W N

LR L L AR A b o 2 o L A LT LT L L LR L L EEELELELRERERE L L LLLLELLLELETET YT

only in the follewing eircumstances:

LA L L LR L A LS L R LY - LT LR L P L L 1 ] *

(a) vhan the facility is developed in accordance ut‘: a

L LA A A L L L Ll 2L I A TR R PR R R R R R L T T

reqguast for propesal lynu established pursuant ta subdivisian

13 3, clause ih)r

eee sesseeeedas s

S ol ~
N+ O

ie- (») ub- the tuuﬂy is ncuury to serve the needs of

15 4¢-nunu1. sentally retarded persons vho are uumly

cogoeesdelteesssssensanssesa s

16 bduvunnr «umm or vhe are physically or sensorily

. 17 ispsived; er :
be- | (¢) to licecse beds in nev facilities where need wvas

Teone Sae STESOBEESE TS S SS S -

19 detarmined by the “-xu.toa.r rrur to the effective date of

20 <this sectisn. _
2T - Sawd. 3: (DUTIES OF COMMISSIONER OF PUBLIC WELTARE.| The
‘escctes - EX T

22 ecomalssiocnar shall:

.-...-..-4.-. - eosee

a3 . (ll establish standard" lm“:.on critaria for stacte

cTeeeesssesessssseasasBas

24 lnp:.uu and cmn uuuutun targets o limit and recduce the

P - I TR P PR L L L L DL L L g

Fi inlnr of intarmediate care beds in state hospitals and

26 ecemmunity facilities ia accordance vith approved wvaivers under
27 Usited States Code, title 42, sectioms 1396 te 1396p, as amended
sedessccassaas P - - -

38  threugh. Doe-bcr 3l. 1m to assure that appropriate services

a3 l;t nmmt i the hut ;nuzc;;;;-;;;;;;;“.““""""“
0 (9)' fepyséa techaicsl u;I;;;- 80 that ceunty boards may
n ”muu‘ ...,n'un far proposal ;;:;:—;;r seeting Mv;;:z-
a ;;;;;;.‘m.qlin‘um through hm-:;.;:nny-bn;;.

& S Servieess Almative ssmmaisy sarviest; of. if s ether
b 1) numuu will seet the needs .z un;.;;snu individuals for
38 ube She Sewnty 16 Fizsseisily respensiBls. & nev iatermediace

s urt facility fer sentally retarded persons; nd

TS eSS eSS eSS eeESSesesSsasSew ases -
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5-23-83 (REVISOR “~ DCET/NL CCRST1234A

approval of the governor after consulting wvith the legislative

advisory commission as provided in section 3.30. Release of

meeseses - "TeseeseessseseSesssssee -e

these tuada dnn also be contingent upon subaission of a phn

’r.’uod by the c_iuunu'. The plan shall describe the

eeeseSaaa®

u) the organization, developament, and responsibilities of

ase ..--.-...---.--.-.-'-..------.-

roqunud statf;

(2) specification of all the administrative costs

L DL L L Ll Ll LA LIPS TR R L LR L L T

ulociluﬁ vith the progras;

(3] hov the informationm system vill be integrated inte the

S ITT PR R LR LT L L LT T T T Y T T T pa—"

consunity services imformation systes, the medicaid managemen:

L L L L 1 J L L T T L L L L L L Ll L L L L L T T

infoermation systam, and any other data processing eperations of

L LT L L4 --mae - ase e L L L L L L L 1 sSsesee

the departmant;

(0) the metheds for ml-.auu m systaa: and

(S] the projected costs for the mumo and eperation

T of m systaa.

The plan shall be nh.uud to the chairmen of the house

nnuprutun- and seanate m- committees. .

eeeeseessases
Ty

.;u..um ) 3
The provisions ef sections 2, 3, S, 7, subdivisions 1, &,

and 10 are repealed effective June 30, 1984, if & home and

 SeoeeeesTeSeeSeSaS"ees ST SRS SanESS

co-lun.tty bn«l vaiver ullht United States Code, title 42,

bl - ‘—--..q-------. esee sSeeseseseSe s

ucuun I”tutej. as amesded through December 31, 1982, is ne=

eseeesesseeee -. am cSeceeeeSeSeSe S e ss
- -

s ~u
approved by M 30. 1.!“. e .
 _See. u. (nn:::n DATT. |

_ Sections 1 teo n.m .“l‘t-w the day following final

-0 e o o " yeSs9os -seeeeaeSacaaasew

enactament." 2 .

ceowcsecsas S
- —tt =

Delste tha title and ingé®s:
.. “A 9411 for an act

relating t» e Urganizatibn and operstion of state
governmsent; . %uun money for welfare,
corrections,” and ether purpeses vith certain
conditiens; 5"1 ropriations for the
departments public fire, econoaic security,
correctiens, health, seatancing guidelinas commissien. .

i RS

eorTections embudsmafy, and health related boards;
providiag as eatitlement to certais child care
sarvices; ingreasing sarriage license and dissolutien
fees; providiag for distribution of federsl maternal
and child haslth block grant seney; requiriag cost

130
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- 1 increase limits and other cost containment measures in L
= 2 medical care programs: amending eligibility standards;
. . 3 changing general assistance to allov esployment
Y through grant diversion and vork registration
L ] requiresents, and federal benefit application
[ incentives; providiang for job training for certain
7 persons; alloving for certain changes in the servicas
[ ] for the mentally retarded; amending Minnesota Statutes
9 1982, sections 13.48, subdivision 2; 15.61; 129A.03;
10 144.653, subdivision 2; 144A.04, subdivisien S;
11 164A.10, subdivision 2; 145.881; 145.802; 145.921,
12 subdivision 1; 245.62; 245.66; 245.83; 245.84,
13 subdivisions 1, 2, and S; 245.05; 245.06; 245.87;
14 246.57, by adding e subdivision; 251.011, subdivisien
18 6; 252.24, subdivision 1; 252.28; 256.01, subdivisien
16 2; 256.045, subdivision 3; 256.02, by adding &
17 © subdivision; 236.946, subdivision 1; 256.967; 256.968:
10 2568.02, subdivision 8; 2568.04, subdivision 14, anc
19 by adding a subdivision; 2568.041, subdivisions 2 anc
20 S; 2560.06, subdivision 1; 2565.061; 2568.06¢,
21 subdivision 1a; 2560.07; 2569.14, subdivision 2;
22 2568.17, subdivision 4. and by adding subdivisions;
23 2563.19, by adding a subdivision: 2568.27,
24 subdivisions J asd 4; 256D.01, subdivisica 1; 236C.0%2,
2s subdivision 4, and by #d81iag a subdivision; 236D.C3,
26 subdivisiens ¥, 'V, and by edding subdivisions;
27 256D.08, subdivision 14; 256D.06, subdivision $;
28 256D.09, subdiVviiivom 2, and by adding a subdivision:
29 256E.06, subdivision 2, and by adding a subdivisien;
y 3¢ 260.191, subdivisten 2; 268.242, subdivision 2;
31 261,23; 2608.12, subdivigion 12; 357.021, subdivisions
. 32 2 and 25; 401.14: adding s subdivision; 401.18,
. 33 subdtvisten 17 S17.08, subdivisiens 1b and lc; Lavs -
s 1982, chapter $14; section 13; proposing nev law coded
s in Hianuon Stitu¥as, chapters 1435; 252; 2356; 2563;
36 286D: and 2685; ré¥pedling Minnesota Statutes 1982,
3?7 sections 256D.02, subdivis:ion 14; 256D.05, subdivisien
s l1a; 256D.06, subdsvision la: Laws 1981, chapter 323,
39 sectton &y chapter 360, article II, sectien 54, as
© 40 asended: and the sectiea proposed to be coded as
41 section 47)1.365 esatained in a bill styled as E.F. Ne.
aZ 1290 during the 1983 regulsr legislative session.”

&
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IENT SCREENING AND TRACKINC
INITIAL INFORMATION
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DATE OF CLIENT'S BRIRTH

L%ﬂ&"ﬁ..uw"‘%ﬁ: |
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7. coMmMISSIONERT Y
11 1
CASE MANAGEMENT s
RESPONSIBILITY §7ATus

!4

PERSON AUTMORIIED
13 v0o Sian POR CLIENT
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9.
SER MANUAL
TYPE OF BEHAVIOR
INJURIOUS TO SELF -
INJURIOUS TO OTHERS
DESTRUCTIVE OF
BREAKS RULES AND LAWS
EMOT IONAL DISTURBANCE

lﬁ l A o ] l

MALADAPTIVE BEHAVIORS ...
FOR DESCRIPTIONS

“.m MOBILITY STATUS
NO IMPAIREENTY IN BOSILITY
INPAIRED SUT MOEILE
NOT INBEPUMDENTLY NS ILE

23.

QSRS CATION

CHESK MIGHMEST APPLICASLE NUNGER
SPEECH ZASILY UNBERSTOOS
SPEESH SIPFICULT T UNDERSTAND
VEES BI1ON LANGUASE
.usEs exsTunes Axo/on semz siews
MAS MO FUNETIGNAL COMBIUNICATION

14.
TOILETING COMPETENCE _
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INBENTHENT 0N PRES LOGE OF CENTROL
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7. -
CHEEERAL PALSY STATUS
CHMESH MiGMEST APPLICABLE MaseaRR ,
NG MANIFESTAT IONS OF CEREEBRAL PA

CF WITH BINGR FUNCTIONAL | MPA | RMENT
CF FEEDS SELF SPEECH INTELLIGIBLE
P 18 FED OR SPEECH UNINTELLIGI BLE

18 ™IS renecN CAPABLE
oF INDEPDICENT SELF-
PREBERVAT ICN |N THE
EVENT OF A DMERGENCY?

ElE)

FREQUENCY, AND INTENSITY.
ENTER MIGMEST APPLICABLF COORK,

INTENSITY CODE

DISTURBED ORIEMNTATION TO PERSONS - . . . . . . . . . . . . .
DISTURRED ORIENTATION TO OBJECTS - . . . . - - . . . . . . .

FREQUENCY CODKS INTENSITY CODES

LESS ONCE PER YRAR DORS NOT DO THIS OR IT IS NOT A PROBLEM ‘,
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1/wonTH LESS THAN 1/wmEx INTERFERES WITH ONN PROSRAM ONLY
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Tman 1/pav LEss THan 1/Moun DISRUPTS THE WHMOLE GROUP OR UNIT

THAN ONE RPISODE PER HOUR DISRUPTS AN ENTIRE CENTER OR FACILITY PROGRAM
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vlu'rlﬂl."l'o III'V‘I:; m_'egk SFLF OR TO OTHERS
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THAMN

B W kW N=0
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CLIENT SCREENING AND TRACKING

MOVEMENT AND STATUS RECORD
[ I / l jl [ I 2. s "?:u. : INITIAL ‘.l ! | | l |
DATE THIS STATUT REPORT il BRSNS MR PLOY

DID THE COUNTY |

s L L) et bl L - B [ e

DATE CLIENT EAS DATE COUNTY TERM I NED RETARDED
REFERRRED TO THE - i " y
AS PROBABLY RETARDED PER 1S MENTALLY RETARDED

8 .COUNTY DETERMINATION . IS THIS PERSON ELIGIDLE FOR MEDICAID? m

9.CLIENT RESIDENTIAL PLACEMENT 10.CLIENT DAY PROGRAM PLACEMENT AT
AT TIME OF THIS STATUS REPORT TIME OF THIS STATUS REPORT
CHECK ONE CHECK ONME

WITH NATURAL OR ADOPTIVE PFPAMILY IN PAESCHMOOL PROGRAM HOMW BASED

IN PRESCHMOOL PROSRAM CENTER BASED
N ELEMENTARY SCHOOL PROGRAM

WITH RELATIVES NOT IMMEDIATE FAMILY

ONN MOME OR APT FULLY | NDEPENDENT 1M SECONDARY SCHOOL PROSRAM

OWN MOME/APT SUPV LESS THAN 24 MRS
OUT OF HOME SUPV LESS THAM 35 MRS

IN POSTECHOOL. TRANSITIGNAL m

,_'L IN LONG TERM FOSTER CARE
.
a4
(]
7

IN ADULT DAY MABILITATION PROSRAM

M"_m"mlﬂ'” N LONG TERM BORK ACTIVITY

OUT OF HOME SUPYV 324 MRS OTHER
SKILLED NURSING FPACILITY

LONG TERN SIMELT EMPLOYMENT [N WORKSMOP
IN PROTECTED FORN STATION IN INODUSTRY

1 STATE HOSPITAL COMPETITIVE FVMPLOYMENT PFULL ORF PART TiEm

EEEFFFFFFFFF

IOTE THAT THE FOLLOWING DETERMINATIONS ARE THOSE OF THME TEAM

11. WHAT IS THE LEVEL OF SUPERVISION NEEDED BY THIS PERSON AT THIS TIME?

FULLY [INDEPENDENT - ngxD " PENIGDIC MONITORING AMTHA‘!P“-III B
m MET IF THEY ARISE BUT m:’- 'ruc-rgnm'msf:u’ua OWN AFFAIR m&#.k'

(] o1 LeoTmonT,  SP RIS BEETIASG,FTALT CoTAST Avensine Lass Tan Eier woums

! ; I MODERATE SUPERVISION - wEEeS STAPF IN BAILY SUPERVISORY CONTACT AT PREAR MOURS AND ON
WEEX ENDS BUT DOKS NOT AEGUIAR LIVE-IN STAFFING Ay

(] sumstanriaL surzrvision - NEEDS LIVE.IN STAPP ON SITE AT ALL TIMES BUT STAPF NEED NOT
BE AFAKE AT NIGNT

E IN'I'I'.-IVI SUFERVISION - wuxDS STAPP 0N SITE FOR SUPERVISION AND STAPF ABAKE AT ALL
TIiME S Py =

12. RECOMMENDED RESIDENTIAL SETTING 13. RECOMMENDED DAY PROGRAM SETTING
CHECK ONME . CHECK ONS . : g iy
1 NATURAL OR ADOPTIVE FAMILY 1 PARSCHOOL PROGRAN MOME BASED
P‘L LONE TERAM FOSTER PLACEMENT 3 | re=scHooL PROSRAN CENTER BaSED
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OFFICE OF THE —-.
COoOMMISSIONER -

s12/29¢€-2701

March 1, 1984

STATE OF MINNESOTA

DEPARTMENT OF PUBLIC WELFARE
CtN?INNl‘L OFFICE BUILDING GENENAL
ST. PAUL, MINNESOTA 55155 sl

812 2J8-8117

A

PLEASE REPLY TO_D12/296-2701

Mr. Robert Wren

Division of Provider Services
Department of Health & Welfare
6325 Security Blvd. #LOSE
Baltimore, Maryland 21207

Dear Mr. Wren:

It wvas a pleasure meeting you on Mondﬁy. I wvant to thank you very nmuch for

taking the extra effort to come in to Washington to help facilitate the
approval process of our Title XIX Waiver for Mentally Retarded Persons.

This letter responds to the issues we discussed over tre telenhore on

February 29, 1984.

1.

Financial Accountability

Consistent with the requirements for oth-: Medicaid providers,
oroviders of waivered services will main-ain financial reccrds
for a five year period which pertain %o *-eir costs of rroviding
services including purchase invoices, all accounting recgords,
and contracts.for supplies and services.

At the local level, counties will enter into service agreements
vith providers which will detail the client(s) to be served, the
type of services, units of service and budget. Providers will
bill the counties on a client specific voucher system. Counties
will then bill the Department on clien*-specific invcices. These
invoices will be processed through the MMIS which will edit agains*
eligible clients, providers and rates. The Department, thrcugh I3,
will pay the counties who will pay the providers. The Department
vill also send monthly remittance notices to the county which
details the clients and services for which vayment was made. An
audit trail will be provided thrcugh MMIS, county information
systems and providers records. '

"G" Bstimated Average Annual Medicaid Payment Per ICF/MP Recirvien:

Increase over previous years: The reason for the increase in the
average Medicaid payment per ICF/MR recipient is the addition of
Medicaid funding for day training and habilitation services for
ICF/MR residents pursuant to 442,463,

AN EQUAL OPPORTUNITY EMPLOYER
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3.

Prior to January 1, 1984, this service had heen suprorted by
state and county funds. Last year, Minnezota discovered that
this service should have been funded bty Medieca’d as a hencfit

_. of ICF/MR services. This additional cost is not 2 result o7

the waiver, rather it is a semra*te issue rela*ing to coveraze
.of day training and habilitation services through the [CF/Mk
program and could have been done years asc. However, since
this funding did not begin until January 1, 1084, it will only
begin to be documented cn the HCFA 20°7 forms when this federal
fiscal year is completed. The anticirzited amount of addi*innal
funds are as follows:

*

SFY '8 s 7,673,000
SFY '85 16,%7,000
SFY '86 20,074,000
SFY '87 3 23,113,000

»
SFY = State Fiscal Year

Diversions

As previously stated, the Department rrcjfezis 270 diversicns for cach
year of the waiver. This number is concistent with three Indices:

(a) Between July 1978 and July 1983, an average of 256
community-based I[CF/MR beds were nrened as follown:

Number of *elds Urenon

SFY 'T9 34
SFY 'S0 o0
SFY '8l dif
SFY '82 , 47
SFY '83 ‘ 263

This is the same information contained in Appendix C of
the Waiver request. '

() The Derartment has denied reguests for 272 adl‘-‘onn’
community ICF/MR beds in anticipa®ion of the kulver
from Arril to Sertember 1983.

(¢) The Septemter 30, 1982 farecast for exrenditures rromred
by Minnesota's Income Ma‘nterance Hureau projected = 2°0
rerson increase in average mon*thly recinients o corrunity
ICF/MR's. This projection was has~d on continui*inrn of
the status quo and was developad cix morths prior te *he
state's legislation autharizing the Waiver Apnlicaticn.
(see attached)

In addition, the Deparment i{s under a Consent Decree (Welsch
v. Levine) which mandates a reduction in state hospital
beds. In order tc achieve this reduction, it iz also
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Page Three
Mr. Robert Wren
March 1, 1984

necessary to reduce the number of admissions. This can A
be accomplished by one of two ways: increasing the number

of community ICF/MR beds or expanding the number and tynes

of commnity services through the Waiver. I'm sure you will
share our opinion that the latter ortion is most preferable

both in terms of individualized program development and cost-
effectiveness.

Finally, Minnesota exceeds almost every state in the number of
community ICF/MR beds (see attached char+s). During tre past
five years, over 1400 beds have been orened which in and of
itself, is more than most states have in total. As you can
see by the next chart, the trend in community ICF. M3 teds has
been steadily increasing. This rate of increase tar exceeds
the rate of decline in state hospitals because aprr~ximately
65 = 75% of the clients in commun‘ty ICF/MR's come directly
from the community, thereby preventi{ng their placement intc a
state hospital. To date very few otrer types of services have
been available in Minnesota. We see the Waiver as the onlr
viable option to stem and even decreuce the zrewth ir community
ICF/MR's by providing cost=effective alternatives *o ki level
of care.

Based on this and tre irdices cited abcve, we submi* thar wivhout
the Waiver, the number of community ICS/MR beds would increase
by 280 beds per year.

T hope this letter adequately responds 190 the CuUnlarns FOou =xtreas-t.  Flaace

“eel f'ree

- K

to ~nil me (BL2/2W=DT01) or Zindy Mecoor (BID 7w = Ll

need a'iitional information. Cnee again, thanx 0y for wour T,

Sipcerely, ,/
/,’,7y1,u2,,;=f-/~ 44;a¢a. P
he.,éjr grzrruauuart,sdb‘u
LEONARD W. LPVL?E -
Comnissioner ;
[LWL:eh
attachments
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MINNESOTA
INCOME MAINTENANCE

PROJECTIONS FOR
THE F.Y, 1984 - 1985 BIENNIUM

Septemser 30, 1982

MINNESOTA DEPARTMENT
OF PUBLIC WELFARE




Average Monthly Recipients By Type ¢

lurlin;gn Recipients and Cost Project
Biennium Ending June 30, 1985

!lot Including State Institution-MR)

Monthly
Aversge- Monthly
Recipientss  Average
26,883 $ 138.16
" 21,576 526.49
29,141 597.31
29,838 687.43
30,787 816.64
32,335 945.18
33,309 1,067.72
36,839 ©  $1,192.72
36,066 1,34k,
37,2u6 1,523.09
i

Total

$141,350,2uh
174,223,963
208,873,5s
246,136,751
301,703,048
366,749,982
426,716,510

$498,6L0,000
561,850,000
680,750,000

iscal Year

- ASE_PERIOD

1976
1977
1978
1979
1980
1981
1982

ROJECTED

1983
1984

@

Total ]; rl
26,883 7 " T1zd%0
27,576 11,598
29,13 < =UIXL66
29,83  11,i8
30,787 _ uwm
32,1%% 11,301
33,309 10,936

§. 3 e I
0,839 n86
36,066 11,186
37,246 1,186

-15-

f Care

Pederal State County
$ 80,343,480 $ L2,701,908 $18,304,856
99,028,808 67,668,589 7,526,476
116,248,573 83,366,655 9,258,320
136,015,169 99,119,269 11,002,313
167,591,106 120,694,519  13,L1T,L36
204,057,931  1L6,L06,L38 16,285,613
229,895,394 177,193,00k 19,688,112
3261.791 1000 $213,2LL,000. $23,695,000
295,452,000 257,759,000 28,639,000
*"35¥;321,000° 293,607,000 32,622,000
Icr2 1 suF
TR, M1 2,124 10,582
2,055 2,230 11,701
2,066 2,6L9 12,785
31,733 2,944 13,681
.. 1,687 3,172 1,787
1,692 3,525 15,817
“1,6k3 L, 064 1€,666
+2¢0
Lk ,666
1,643 4,3 o 17
1,663 L, 62k wo 18,613
1,643 h.9ohr 19,513

v i s s EEESIEEEE A BEE S R B sammiam s o



UTILIZATION OF INTERMEDIATE CARE FOR MENTALLY RETARDED (ICF/MR)

(Per every 100,000 Persons)
1977

State Operated =
Residential Facilities

- Community o
Residential Facilities

Total

Minnesota

67.9

79.0
146.9

Region V
59.5

40.8

e —————

100.3

rea R

United States

68.6

28.8
97.4

In 1977-78, Minnesota had a utilizdtiom rate of ICF/MR's which was

46.4% higher than Region V overall
50.8% higher than United States average overall

194% higher than Region V for community facilities
274% higher than United States for community facilities

—

MINNESOTA'S UTILIZATION OF INTERMEDIATE CARE FOR MENTALLY RETARDED

(Per every 100,000 Persons)

June
June
: Juﬁe
June
~ June
I Junc
June

June

Utilization

77 146.9
78 15
79 158
80 163
8l 170
82 112
83 175
86 178
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. Figure 2 .

Mentally Retarded People in Residenusl Care per 100,000
State Population By Size of Facility:
United States, 1982 (100" Reporting)
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Placements per 100.000 population

Figure 2 presants the numbar of mentaily retarded peopie per 100,000 of the general population
living in smaller facihlies (115 residents) and in larger pubhc and private faciklies (16 res«aents),
States are rank orgered according 10 the per capita rate of pltacement in iarger faciibies.

e Apprommately 105 of every 100.000 pecple n the U S were placed in residential care lor the
mentally retaraed. with 78 of these indivduals placed n larger facikies.

* State placement rates in larger pubhcty operated taciities ranged from 18 to 140 per 100.000
peopte. Most states (38) placed more people n larger pubiic lacikties than «n either larger
privale or smaller lacihhes.
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. : STATE OF MINNESOTA
i DEPARTMENT OF PUBLIC WELFARE
::‘:::.::.::t --:- i T CENTENNIAL OFFICE BUILDING GENERAL
. e12/208-2701 = ST. PAUL, MINNESOTA S5155 S pdingg

pLzasE rerLy 10012/296-2701

March 6, 1984

Mr. Robert Wren

Division of Provider Services

Department of Health and Welfare v
6325 Security Boulevard #405E

Baltimore, Maryland 21207

Dear Mr. Wren:

This letter responds to the telephone conversation
between Bob Wardwell of your staff and Cindy Becker
on March 6, 1984,

Minnesota will use the same financial
eligibility criteria for individuals
_ covered under the waiver as that
. approved for use in our state plan.

Sincerely,

LEONARD W. LEVINE
Commissioner

LWL:eh

AN EQUAL OPPORTUNITY EMPLOYER
-3
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+ Marcr 12, 1984

STATE OF MINNESOTA
DEPARTMENT OF PUBLIC WELFARE
CENTENNIAL OFFICE BUILDING

ST. PAUL, MINNESOTA 55155

GENERmAL
INFORMATION
1272984117

PLEASE REPLY TR96-2701

Mr. Jcbert E. Wren, Director
Jivizion of Provider Services

Cc.:rage Policy (OCP)

dex. i Care Financing Administration

03" fscurity Boulevard

dowr OS5 East Highrise Building
3a..iznre, Maryland 21207

ez M+, Wren:

C(h.: letter is in response to the information requested by Bob Wardwell of your
5te’r" {n a telephone conversation with Cindy Becker on March 9, 198L,

4imesota will offer home and community-based services to eligible
se¢rsons if the services cost more than the average ICF/MR as long
©.3 the aggregate medical assistance costs under the waiver are less
“hin the aggregate medical assistance costs without the waiver.

<. or physical adaptations to the home will be offered to eligible
;e’sons to enable them to avoid institutionalization. The follow-
ir 5 adaptations will be offered: it

wheelchair ramps

handrails and grab bars

bathtub and toilet elevation

doorway widening

shatterproof windows

alternate warning systems: blinking lights
and tactile alarms

handle replacement for doorknobs

lovering kitchen work surfaces

vheelchair space under cabinets and sinks

handles and hoses for showerheads

hinge replacement for doors

shower and bathtub seats

+> stated in the waiver, the average one-time expenditure for this
service is projected to be $3,000.00 per individual.

AN EQUAL OPPORTUNITY EMPLOYER
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M. Zobert Wren
March 12, 1984

Attached is Minnesota's licensing rule for day habilitation programs.
I, 1s used for both children and adult programs.

Plaase contact Cindy Becker (612/296-6916) if you need additional information.

Sicarely,

TRGJARD W. LEVINE
Com:issioner

i oo
=S Tl

attzcnmnent




STATE OF MINNESOTA
. DEPARTMENT OF PUBLIC WELFARE

OFFICE OF THE - CENTE
COMMISSIONER - NNIAL OFFICE BUILDING GENERAL

812/298-2701 ST. PAUL, MINNESOTA §5185 INFORMA TION

6137296864117

12/296-2701
« April 12, 1984 PLEASE REPLY 706

Mr. Robert E. Wren, Director
Division of Provider Services

Office of Coverage Policy (OCP)
Health Care Financing Administration
6325 Security Blwvd.

Room 405 East Highrise Building
Baltimore, Maryland 21207

Dear Mr. Wren:

This letter is in response to the information requested by the Associate
Administrator. This request was relayed to Cindy Becker in a telephone
conversation April 11, 1984,

(1) Minnesota assures that the same assessment, criteria, and

process described in the waiver application to evaluate an
. individual's need for home and community rased services will
be used to evaluate an individual's need for ICF/MR services.

(2) Supported Living Arrangements for Childre#® Mdum. e

- This program of habilitation services will.besprovided
to eligible clients who require daily staff intervention
due to behavior problems, medical conditions, physical
deficits and/or lack of adequate survival skills. Since
these clients require staff intervention <o manage their
daily affairs, individual program planning will address
both structured and unstructured activities on a 2i-hour
tasis. Da.i]ar staff intervention means direct care or
professi staff providing on-site supervision, training,
or assis ' to a client in the following-areas: self- °
care, sensory/motor development, interpersonal skills,
commmication, reduction/elimination of rmaladaptive
behavior, community living and mobility, health care,
leisure and recreation, money management, and household
chores. A variety of interventions will be utilized to
provide clients with appropriate staff intervention in
accordance with their needs ranging from daily supervision
during waking hours to 24-hour supervision with live-in staff.

AN EQUAL OPPORTUNITY EMPLOYER
g
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Mr. Robert E. Wren d

Page Two

(3). Semi-Independent Living Services: Minnesota withdraws this
—+- service from the waivered services requested.

(4) Attached is the revised formula and associated back-up material.
The revised formula reflects the elimination of the estimated
number of clients and funds projected in the semi-independent
living services category. However, rather than dropping this
number of people to be served from the total projections for
each year of the waiver, the Department has increased the
estimated number of people to be served in supported living
arrangements (SLA) and associated day habilitation services to
maintain the same overall total number of clients to be served.
Because of the large number of clients currently receiving ICF/MR
serivces, the Department is confident that the expansion of the
SLA category is justified. The Department assures HCFA that
clients who require semi-independent living services as pre-
viously described in the waiver will not be funded in the SLA
category; rather other non-waivered funds will be utilized for
this group. In order to be eligible for SLA services under the
waiver, clients must require daily staff intervention and 2i-hour
programming as described in (3) above.

Please contact Cindy Becker (612/296-6916) if you have additional questions.

Sincerely,

LEONARD W. LEVINE
Commissioner
LWL:eh

enc.
CC Pat Richter, Region V, HCFA




‘QVERED SERVICES WORKSHEET .

"C" NUMBER OF HOME AND COMMUNITY BASED CARE RECIPIENTS UNDER WAIVER

The number of recipients for case management is unduplicated and equals 1007 of
the clients projected to be served under the waiver. The numbers of recipients
for residential habilitation services are also unduplicated and total the number
receiving case management. The remaining services are duplicated; for example,

a person receiving in-home family services may also receive respite and home-
maker services.

The number of clients projected to receive waivered services ("C") was derived
as follows:

FY 85 FY 86 FY 87
Diversions 280 280 280
State Hospital Bed Reductions 135 175 225
Community ICF/MR Bed Conversion 50 90 150
465 545 655 .,
+465 +1,010
1,010 1,665

* from FY 85
** from FY 85 & 86

"D'" ESTIMATED AVERAGE ANNUAL MEDICAID PAYMENT FOR "(C"

These costs are based on a combination of statewide experience and individual
provider experience for similar programs. Since Minnesota has limited experi-
ence in providing alternative services, close attention will be given to the
costs during implementation and amendments to this waiver will be made if
necessary.

Average
Number of Recipients Annual Cost Totals
FISCAL YEAR 1985
Case Management 465 X S 938 =§ 436,170
Residential Habilitation

In-Home Family Support 140 X 7,190 = 1,006,600

Supported Living Arrangements/
Children 93 x 13,333 = 1,239,969

Supported Living Arrangements/
Adults 232 X 15,540 = 3,605,280
Day Habilitation 232 x 6,229 = 1,445,128
Respite 221 X 1,500 = 331,500
Homemaker 194 x 3,276 = 635,544
Minor Physical Adaptation 47 X 3,000 = 41,000
$ 8,841,510
* 465
19,014

%

includes an additional
$319.00 to accommodate
rounding calculations



FISCAL YEAR 1986 .

.Ave rage

Number of Recipients Annual Cost Totals
Case Management 1,010 x $ 984 = § 993,840
Residential Habiliation
In-Home Family Support 249 X 7,550 = 1,879,950
Supported Living Arrangements/
Children 202 X 14,093 = 2,846,786
Supported Living Arrangements/
Adults 559 P 16,426 = 9,182,134
Day Habilitation 559 X 6,866 = 3,R38,00L
Respite 450 X 1,575 = 708,750
Homemaker 362 X 3,440 = 1,245,280
Minor Physical Adaptations 55 bs 3,150 = 173,250

FISCAL YEAR 1987

Case Management
Residential Habilitation

In-Home Family Support

Supported Living Arrangements/
Children

Supported Living Arrangements/
Adults

Day Habilitation

Respite

Homemaker

Minor Physical Adaptations

$20,868,620*
- 1,010

*includes an additional $536.00
to accommodate rounding calculations

1,665 X 1,034 = 1,721,610
347 X 7,927 = 2,750,669
300 X 14,882 = 4,464,600

1,018 x 17,346 = 17,658,228

1,018 X 7,399 = 7,532,182
689 X 1,654 = 1,139,606
516 X 3,612 = 1,863,792

66 X 3,308 = 218,328
$37 ’ BEO 3 280"
+ 1,665

% o 22,532
includes an additional $265.00
to accommodate rounding calculations



FY '85 . COST EFFECTIVENESS .

(7,919 x $27,523) + (465 x $19,014) < (8,384 x $27,523) + (0)
8,384 8,384

$217,954,637 + 38,841,510 < §$230,752,832
8,384 8,384

$226,796,147 < $230,752,832
8,384 8,384

$27,251 < $27,523
FY '86

(7,583 x $29,505) + (1,010 x $20,662) < (8,593 x $29,505) + (0)
8,593 8,593

$223,736,415 + 320,868,620 < $253,536,465
8,593 8,593

$2LlL 605,035 < $253,536,465
8,593 8,593

$28,465 < $29,505
FY '87

(7,138 x $31,509) + (1,665 x $22,432) < (8,803 x $31,509) + (0)
8,803 8,803

$224,911,242 + $37,3L0,280 < $277,373,727
8,803 8,803

$062,260,522 < $277,373,727
8,803 8,803

$29,792 < $31,509

Summary of Cost Effectiveness Equation:

FY '85 FY '86 FY '87

A = Estimated number of ICF/MR 7,919 7,583 7,138
recipients

B = Estimated average annual $27.,523 $29,505 $31,509

Medicaid payment for A

=18~



C = Estimated home and 465 1,010 1,665

community-based care reci-

pients with the waiver

D = Estimated average annual $19,01L $20,662 $22,432

Medicaid payment for C

F = Estimated number of ICF/MR 8,384 8,593 8,803
recipients without the

waiver

G = Estimated average annual $27,523 $29,505 $31,509
Medicaid payment for F

H = Estimated number of 0 0 0
noninstitutional service

recipients without waiver

I = Estimated average annual $ 0 $ 0 ] 0

Medicaid payment for H

The numbers of recipients provided above are estimated total
annual unduplicated totals. The dollars reflect the estimated

average annual cost per recipient.

Medical Care

The quality of medical care necessary for the individual will be

maintained under the arrangements contemplated.

Annual Report on Impact

-19=-



_-' -'/é DEPARTMENT OF HEALTH & HUMAN SERVICES Healith Care Financing Admnistration

The Administrator
Washington, D.C. 20201

Leonard W. Levine
Commissioner

State of Minnesota
Department of Public Welfare
Centennial Office Building

St. Paul, Minnesota 55155

Dear Mr. Levine :

I am pleased to inform you that your request for Medicaid waivers to provide
home and community-based services to eligible Medicaid recipients as authorized
under the provisions of section 1915(c) of the Social Security Act, has been approved.

Specifically, you request waivers to provide case management, respite care, homemaker,
habilitation and minor physical adaptations to the home to eligible mentally retarded
Medicaid recipients who would otherwise require institutional care. You also

asked for waivers of the "statewideness" and "amount, duration, and scope of

services" requirements specified in sections 1902(a)(1) and 1902(a)(10) of the

Social Security Act, respectively.

Based on the assurances you provided, I approve the revised waiver request cited
above for a 3-year period effective July 1, 1984 as requested. With a.satisfactory
showing, the waiver may be renewed at the end of the initial 3-year period.

The waiver request, as revised, conforms fully to the requirements of the statute
and Medicaid regulations. You can be proud of the fact that the effort and cooperation
provided by you and your staff enabled us to expedite our approval.
Sincerely yours,
C&“Z‘T—\— < %w <

Carolyne K. Davis, Ph.D.



o

.ARTMENT OF HEALTH & HUMAN SERVICES . Health Care Financing Administration

‘u‘.nzz Refer to: FQA-712 6325 Security Boulevard

Baltimore, MD 21207

July 31, 1984

Mr. Leonard W. Levine
Commissioner

Department of Public Welfare
State of Minnesota
Centennial Office Building
St. Paul, Minnesota 55155

Dear Mr, Levine:

In Minnesota's original waiver request (page 3) your State indicated it would use

its institutional deeming rules under the waiver program. You are now asking that
the Health Care Financing Administration provide specific written authority under
section 1902(a)(10)(A)(ii)(VI) of the Aect to use its institutional deeming rules under

the waiver.

Although no specific reference was made, the approval letter forwarded to you

on April 17, 1984 authorizes Minnesota to use its institutional deeming rules under
the waiver. We are in the process of developing final regulations on home and
community-based services which will address the deeming issue. Until the final
regulations are published, Medicaid Action Transmittal 82-8 details the actions
States may take with respect to deeming of income and resources under a home
and community-based waiver program.

We trust that this information will meet your needs.

Sincerely yours,

le)bert E.. Wren

Director
' Division of Provider Services
Coverage Policy, OCP, BERC




EXHIBIT C

Rule 41 (Permanent Rule Parts 9525.1800 to 9525.1930)
Advisory Committee Members

Sue Abderholden, Associate Director
Association for Retarded Citizens
ARC-Minnesota

3225 Lyndale Avenue South
Minneapolis, MN 55408

Gerald Mueller, Executive Director
Minnesota Developmental Achievement
Center Association

§-277 Griggs-Midway Building

1821 University Avenue

St. Paul, MN 55104

Harold Tapper, Executive Director

Association of Residences for the
Retarded in Minnesota

1885 University Avenue

St. Paul, MN 55104-3486

Elaine Saline and Roseanne Faber
Development Disabilities Council
1821 University, Suite 212

St. Paul, MN 55104

Anne Henry

Legal Advocacy for Developmentally
Disabled Persons

222 Grain Exchange Building

Minneapolis, MN -55415

Delores Baumhofer, County Commissioner
Association of Minnesota Counties
Community Service Building

7th and Washington

Montevideo, MN 56265

Michael Corman

Dakota County Human Services Department
1580 W. Highway 55

Hastings, MN 55033

George Steiner

Minnesota Association of Social Service
Directors

Courthouse

Anoka, MN 55303

HRI-Exhibit



EXHIBIT D

UNITED BTATES DISTRICT COURT
DISTRICT OF MINNESOTA

FOURTH DIVISION

=000~
Patricia Welsch, by her father
and natural guardian, Richard CONSENT
Welsch, et al., on behalf of herself DECREE
and all other persons similarly
situated, No. 4-72 Civil 451
Plaintiffs,
-v.-

Arthur Noot, et al.,

Defendants.
=000~
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UNITED BTATES DISTRICT COURT
DISTRICT OF MINNESOTA
POURTH DIVISION
-o0o~-
Patricia Welsch, by her father
and natural guardian, Richard PROPOSED CONSENT
BECREE

Welsch, et al., on behalf of herself
and all other persons similarly

situated, No. 4-72 Civil 451

Plaintiffs,
-yg-
Arthur Noot, et al.,
Defendants.
=000~
PART 1

l. Unless otherwise specified, the actions required by
this Decree are the joint responsibility of the defendant
Commissioner of Public Welfare and the defendant Chief Executive
Officers of Brainerd State Hospital, Cambridge State Hospital,
Faribault State Bospital, Fergus Falls State Hospital, Moose Lake
State Hospital, Rochester State Hospital, St. Peter State
Hospital, and Willmar State Hospital, their successors in office,
qgcntl, employees and a}l.pcrlons in active concert or
participation with them, '

PART 11
DEFINITIONS

2. The term "Commissioner"™ refers to the Commissioner
of the Department of Public Welfare of the State of Minnesota or
the Commissioner of any successor department assigned
responsibility for the functions governed by this Decree.

3. The terms "state institutions”™ or "state hospitals”®
refers to those institutions listed in paragraph 1 of this
Decree.

4. The term "resident population® includes, for

purposes of determining the staff allocations regquired to meet



staff ratios and for purposes of determining complinnce with
provisions governing reduction of resident populition. all
mentally retarded persons residing at the state hospitals as well
as persons assigned to the hositals who are absent due to visits,
camping, medical leave, provisional discharge or who have a
comparable temporary absence which would not reguire a formal
readmission to permit the person to return to the hospital,

5. ©®Pull time equivalent positions"™ are those state
complement positions which are authorized and funded by the
Legislature. As of July, 1980, there are 5,677 such positions
available to be allocated by the Department of Public Welfare. In
determining compliance with any staff requirements of this Decree,
only full time equivalent positions may be considered. Although a
state hospital remains free to employ individuals subsidized
through programs such as Foster Grandparents, Comprehensive
Employment and Training Act, Work Equity Program, etc., such staff
are not to be considered in meeting staff requirements.

6. "Over-complement positions" are those over and
above the authorized full time equivalent positions assigned to .a
state hospital. These positions are not to be considered in
determining compliance with any of the staffing requirements of
this Decree. The sole exception to this general principle is to
the extent that full funding for an over-complement position is
actually allocated to the hospital filling the position.

7. The term "direct care staff" includes those persons
employed at an institution as human services technicians, human
services technicians senior, human services specialists, or human
services specialists senior who are responsible directly for
providing a resident with care, treatment, training and the like.
Persons in civil service classifications other than those
mentioned in the preceding sentence may be included within the
direct care staff, subject to the prohibition against double

counting stated in Paragraph 58.




8. The term “supervisory staff" refers to persons in
residential program services or daytime program services at an
institution who have responsibility for supervision of the staff
assigned to a building, unit, or other similar component of the
residential living areas or daytime program services such as a DAP
leader, an Assistant Group Supervisor, Unit Director, Group
Supervisor, or other person having supervisory responsibility for
a living unit or portion of the daytime program services at an
institution.

9. The term "professional staff" refers to persons
who are Qualified Mental Retardation Professionals as that term is
defined in 42 C.F.R. §442.401(1979) and any other persons with a
bachelor's degree who have specialized training in providing care
or training for mentally retarded persons and one year of
experience in providing care or training to mentally retarded
persons,

10. The term "semi-professional staff" refers to persons
with education and experience greater than that required of direct
care staff but lesser than that required of professional staff.

11. "Major tranquilizers” refers to medications which
are phenothiazines, thioxanthines, and butyrophenones and other
similar medications (such as loxapine) which would customarily be
classified as antipsychotic agents. The term "major
tranquilizers" specifically excludes medication administered
solely for the purpose of seizure control and medications
customarily classified as antianxiety agents such as barbiturates,
benzodiazepines, diphenylmethane derivatives, and glycerol
derivatives. .

PART III

PROVISIONS RELATING TO REDUCTION IN STATE INSTITUTION POPULATION

Population Reduction Reguirements

12. By July 1, 1987, the population of mentally retarded

=



persons in the state hospitals and the Minnesota Learning Center
shall not exceed 1,B850.

13. No identifiable group of state hospital residents,
such as physically handicapped persons or persons with severe
behavior problems, shall be excluded from the community placement
efforts required to meet the population reduction reguirements.
The defendants shall not be obligated to meet any gquota of
placements among such identifiable groups.

14, Overall institutional population of mentally
retarded persons shall be reduced to:

a. No more than 2600 by July 1, 1981.

b. No more than 2525 by July 1, 1982,

c. No more than 2375 by July 1, 1983.

d. No more than 2225 by July 1, 1984.

e. No more than 2100 by July 1, 1985,

£. No more than 1950 by July 1, 1986,

g. No more than 1850 by July 1, 1987,

15. The population levels indicated for July 1, 1981,
1983, 1985, and 1987 are binding and obligatory upon the
Departmentf the levels indicated for 1952, 1984, and 1986 are
advisory and non-binding. -
Mdnissions

16. Mentally retarded persons shall be admitted to state
institutions only when no appropriate community placement is
available. The county has responsibility for locating an
appropriate community placement, or, in the event that none
exists, insuring that such placement is developed. In accordance
with whatever authority is granted by statute and rule the
Commissioner shall assure that counties perform their duties with

respect to community placements.
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Special Procedures Regarding Admission of Children

17. For any child admitted to a state institution after
the entry of this Decree, an appropriate community placement must
be located or developed so that the child's residency at the state
hospital does not exceed one year from the date of admission,
except that the County shall have until January 1, 1983, to locate
or develop an appropriate community placement for children
admitted to a state institution during the time period from the
date of this decree until January 1, 1982. If an appropriate
community placement becomes available to a child prior to the
deadline established by this paragraph, the child shall be placed
in that community program as soon as possible.

18, If the county determines that appropriate community
services cannot be developed within the one year period due to the
specialized care needs of the child and unavailability of support
services or staff in the community, the county may request, no
later than the ninth month of institutionalization, an extension
of time from the monitor. For those children covered by the
exception stated in paragraph 17 the county has until September
30, 1982, to request an extension of time from the monitor. The.
monitor shall notify the Commissioner and coﬁnlel for the
plaintiffs when an extension of time is requested. The county
shall provide evidence regarding 1) the child's service needs, 2)
why those needs cannot currently be met in the community, 3) the
program that is being provided to the child at the institution,
and 4) the efforts that have been made to locate or develop
community services, including efforts to work with several
counties to establish a specialized regional community service.

19. The monitor, or a hearing officer appointed by the
monitor pursuant to paragraph 95 (g) of this Decree, shall
consider all the evidence presented by the county, parents, and
other interested persons. The monitor may appoint an advocate to

represent the interests of the resident.



20. An extension of time for development of community .
services shall be granted only if no appropriate_commnnity
alternatives exist or can be developed within the required time
limit. The monitor or hearing officer shall recommend whatever
additional steps are necessary to expedite the development of
appropriate community services for the child. 1In addition, the
monitor may recommend changes in the program being provided at the
institution if such are found necessary to insure an appropriate
program of habilitation. Recommendations of the monitor are
appealable to the Court pursuant to paragraph 95 (h) of this
Decree.

Assessments

21. PFor each resident of an institution a detailed
assessment must be made yearly at the time of the annual
interdisciplinary team meeting to identify the type of community .
placement needed by that resident and the scope of services the
resident will need when discharged to a community -placement. This
assessment shall be made in terms of actual needs of the resident
rather‘thln in terms of services presently available. The county
"and the Commissioner ;hall use these assessmén;l in planning for
and implementing the reduction in institution population required
by this Decree and in developing plans for new residential and
non-residential community based services.

Discharge Plans

22, The parties acknowledge that Minnesota law places
the responsibility for establishing a continuing plan of
after-care services upon the counties, Accordingly, prior to a
resident's discharge from an institution, the county social
worker, in cooperation with the resident, the parents or guardian,
community service providers, and the interdisciplinary team shall
formulate a discharge plan which includes, but is not limited to, .

the following provisions:



a. The type of residential setting in which the
resident shall be placed;

b, The type of developmental or work programs (work
activity, sheltered workshop, or competitive employment) which
will be provided to the resident;

€. An individual habilitation plan consistent with
Department of Public Welfare Rule 185 to be implemented when the
resident is placed in the community placement;

d. The scope of supportive services which ghall be
provided to meet the resident's needs as defined in the assessment
made pursuant to paragraph 21;

e, Within 60 days after placement the county social
worker shall visit the resident in the community placement (after
notice to the community program) to assess whether she or he is
being provided the programs and services required by the discharge
plan. The defendant Chief Executive Officers shall make
available, upon request of the county social worker, the
appropriate member or members of the resident's interdisciplinary
team for the purpose of assisting with or conducting the
-assessment required herein. The couniy social worker shall
provide to thi hospital and the community program a written
assessment of the appropriateness of the program and services
being provided. The hospital shall in turn forward this assessment
to the monitor with additional comments, if any, by a member or
members of the interdisciplinary team on the appropriateness of
the placement,

23, 1f, within 75 days after placement, the county has
not provided the hospital with the written assessment required by
paragraph 22 (e), the hospital shall report this fact to the
monitor and to the Commissioner. The Commissioner shall assure
that such an assessment is conducted and submitted to the monitor

within 90 days after placement.
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Placement in Community Proq:lms-

24. Persons discharged from state 1nlt{tutions shall be
placed in community programs which appropriately meet their
individual needs. Placement shall be made in either a family home
or a state licensed home, state licensed program, or state
licensed facility except when, because of the resident's
independent living skills, the most appropriate placement would be
an independent community residence, such as an apartment. In
addition, until July 1, 1981, placement may also be made in a
certified foster home for four or less.

25. For those persons not returning to their family
home, preference shall be given to placement in small residential
settings in which the population of mentally retarded persons does
not exceed 16, and to facilities which, although exceeding 16 in
total size, have living units of no more than 6 persons. However, .
defendants are not obligated to assure placement of any gquota of
residents in settings or living units of a particular size.

26. All personi discharged from state institutions shall
be provided with appropriate educational, developmental or work
programs, such as public school, developmental achievement
programs, work activity, sheltered work, or competitive
employment.

Appeal From Community Placement Decision

27. A state hospital resident or the resident's parent
or guardian may object to a proposed community placement by
appealing the placement decision pursuant to Department of Public
Welfare Rule 185, which provides appeal procedures under Minn.
Btat., §256.045, social service appeal.

Technical Assistance

28, The Commissioner shall allocate three staff
positions to be filled by persons whose functions will be to .
assist in all phases of the development of community-based
services for mentally retarded persons in order to implement this

Decree, including the provision of tocﬁnical assistance to persons



developing community-based services for mentally retarded persons.

29. The persons selected by the Commissioner to fill
these positions shall be capable by reason of education or work
experience to fulfill the functions described in this section of
this Decree. One of the positions shall be filled no later than
November 1, 1980 by a person who will coordinate the technical
assistance functions. The other two positions will be filled no
later than January 1, 1981,

30. The Commissioner shall make every possible effort to
obtain non-classified civil service positions for the three
technical assistance staff. The positions shall be funded at
the level necessary to obtain qualified personnel. These three
positions shall be in addition to the current six positions in the
mental retardation division, which shall not be reduced during the
pendency of this Decree.

31, The Commissioner shall submit candidates for these
positions to a screening committee of five persons, three of whom
shall be chosen by counsel for the plaintiffs and two of whom
shall be chosen by the Commissioner. The screening committee
shall interview the candidates and submit a report to tﬁe
Commissioner ranking them and stating their quilificntions for the
positions.

32. The Commissioner shall provide the clerical
services, travel funding, and other support necessary to assure
that these persons may effectively carry out the technical
assistance functions described in this section.

33. Without limiting the scope of their functions
described in paragraph 28, the persons selected to fill the
positions referred to in that paragraph shall:

a. Inform developers and prospective developers of
the applicable statutory and regulatory provisions, and of the
community resources available to assist in development of

community-based services;
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b. Investigate the availability of funding for
development of community-based services for nentaily retarded
persons from state sources in addition to the Department of Public
Welfare, from federal agencies, from counties and local government
units, and from private sources;

¢. Assist developers and prospective developers in
obtaining necessary information from and providing necessary
information to governmental agencies at the local, regional,
state, and federal levels;

d. Assist providers in planning for the development
of individual habilitation plans, with special emphasis on
assisting in the development of programs for persons who are
physically handicapped or who present severe behavior problems;

e. Assist in the management of the development of
new community-based services and utilization of existing
programs;

f. Assist in the resolution of problems between
communiﬁy-based services and other components of the comprehensive
program for mentall} retarded persons;

g. Assist county boards and community mental health
boards, as applicable, in (1) identifying the needs of their
mentally retarded persons, (2) developing service plans based on
the needs of the mentally retarded persons, (3) developing
appropriate programs and services, (4) monitoring and evaluating
service adequacy and effectiveness;

h. Assist state hospitals in developing plans for
the deinstitutionalization process;

i. MAssist in coordinating the management and
development of community-based programs and services with other
components of the mental retardation service system.

Licensors
34. On-going training shall be provided by experts in

programming for mentally retarded persons to all Department of




Public Welfare licensors of residential and non-residential
programs for mentally retarded persons in the following areas:
program planning for mentally retarded persons, behavior
management, communication programs, and the needs of physically
handicapped persons. When conducting a licensing review to assess
whether appropriate programs of habilitation are actually being
provided, licensors shall directly observe program implementation,
conduct interviews, review records and documents, and use
appropriate checklists in their assessments.

35. For each biennium, the Commissioner shall determine
the number of licensors required to fulfill his responsibility to
assure that licensed programs for mentally retarded persons are
meeting the standards set by law or rule and shall include in his
budget request a specific reguest for funds sufficient to fill the
needed licensing positions.

PART IV
STAFF REQUIREMENTS FOR STATE HOSPITALS

Positions Covered

General _

36. As of the'd;te of this Decree, there are 5,677 full
time cquivaleht pociéions allocated to serve menﬁally retarded
(MR), mentally ill (MI), and chemically dependent (CD) persons in
state hospitals,

37. For purposes of settlement, the parties agree that
2915.93 of these positions will be deemed to be serving mentally
retarded individuals. There shall be no reduction in this staff
allocation until such time as each state hospital has positions
sufficient to meet all of the staffing requirements of paragraphs
46 through 55 of this Decree.

38. The parties also agree that 1556.52 positions will
be deemed to be serving mentally ill and chemically dependent
individuals. Nothing in this Decree governs the future use of

these positions.



39. The remaining 1204.55 positions will be deemed to .
serve the needs of all three groups. If there is a reduction or
reallocation of these positions, at least 45 percent of staff
removed from these positions must be allocated to serve mentally
retarded persons. (For example, if 100 of these positions are
eliminated, at least 45 will be reallocated to serve mentally
retarded individuals and will be added to the 2915.93 positions
referred to in paragraph 37.) This process of reallocating at
least 45 percent of these positions shall continue until such time
as each state hospital has positions sufficient to meet all of the
staffing requirements of paragraphs 46 through 55,

40. The classifications in paragraphs 37 through 39 are
based upon classifications used in the Fiscal Year 1581 Salary
Roster, a copy of which is on file with the Court. Appendix A,
attached to this Decree, provides details of the method by which
the positions have been classified. If a dispute should arise in .
the future because of any reorganization by the Department of
Public Welfare, the classifications used in Appendix A and in the
1981 Salary Roster shall be used as guidelines for determining.the
distributiﬁp of staff. '

Specialized Facilities

Aospital Units

41. The staffing standards of paragraphs 46 through 55
do not apply to the four units licensed as hospitals at the state
institutions--Unit 1A at Brainerd State Hospital, Infirmary West
at Cambridge State Hospital, the acute hospital ward (Third Floor)
at Paribault State Hospital, and the medical unit at Rochester
State Hospital. The staffing allocation for each of these units
shall not be reduced from the level existing as of July 1, 1980,
unless the reduction is justified by a decline in the number of

mentally retarded persons served by the specialized unit or by a

determination by the Commissioner either that a lesser number of

staff or that another comparable service (for example, a local
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general hospital) would still maintain the ltvellof medical care
provided by those units. If the Commissioner decides to reduce
the number of staff allocated to any of these units, notice of
such reduction shall be provided to the monitor and to counsel for
the plaintiffs at least eight weeks prior to implementation of
such reductions. Counsel for the plaintiffs may request the
monitor to determine whether the action proposed by the
Commissioner is consistent with this paragraph in accordance with
the procedures established in Part VIII of this Decree.

Rochester Surgical Unit

42. The Commissioner may reduce the present allocation
of staff assigned to the surgical unit at Rochester State Hospital
only if mentally retarded residents are provided the same range of
surgical services of the same quality as is presently provided at
Rochester State Hospital.

Minnesota Learning Center

43. The staffing allocation presently made for the
Minnesota Learning Center at Brainerd State Hospital shall not be
reduced from the level of July 1, 1980, unless it is justified by
a decline in the number of mentally retarded persons served by
that unit or the Commissioner establishes in proceedings before
the monitor in accordance with Part VIII of this decree that a
reduction in staff.will not reduce the level of physical care or
habilitation provided the residents of that unit.

44. Positions assigned to hospital units (paragraph 41),
the surgical unit at Rochester State Hospital, or the Minnesota
Learning Center shall not be counted in establishing compliance
with the ratios of paragraphs 46 through 55 of this Decree.

Support Staff

45. The allocations of janitors, foodservice workers,
and housekeepers shall be sufficient to assure that their
functions (including the sorting and folding of laundry) are

adequately performed without requiring routine assistance from



direct care staff during times when residents are in the
residential living area.

Number of Staff Reguired

46. Sufficient physicians licensed to practice in the
State of Minnesota shall be employed to assure consistent
attainment of a ratio of 1:175 of such physicians to the total
number of mentally retarded residents in each hospital.

47. Sufficient registered nurses shall be employed to
allow consistent attainment of a ratio of 1:45 of such nurses
assigned to the residential living areas to the total number of
mentally retarded residents in each hospital.

48, Sufficient qualified personnel shall be employed to
provide dental services specified in 42 C.F.R. §§457-462 (1979).

49. Bufficient physical therapists shall be emplo&ed to
allow consistent attainment of a ratio of 1:50 of such therapists
to the total number of non-ambulatory mentally retarded residents
in each hospital. 1If it is not possible for a state hospital to
hire enough physical therapists to fulfill this requirement,
"professionals such as occupational therapists shall be used to
meet this :aﬁio. '

50. Sufficient persons qualified to assist the
therapists required under paragraph 49 shall be employed to allow
consistent attainment of a 1:30 ratio of such persons to
non-ambulatory mentally retarded residents in each hospital.

51. Sufficient social workers and social worker case
aides shall be employed to allow consistent attainment of 1:40
ratio of such persons to the total number of residents in each
hospital., No more than 50% of the total number of such persons
shall be social worker case aides.

52, Sufficient direct care staff in residential program
services shall be employed to allow allocation of 10,55 full time
equivalent positions to each household within a hospital. Por

purposes of determining compliance with this section, the number
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of households in a hospital will be deemed to be egqual to the
total mentally retarded population of the hospi:;l divided by 15,

53. A sufficient number of supervisory staff,
professional staff, and semi-professional staff in residential
living areas shall be employed to allow a consistent attainment of
a ratio of 1:8 of such staff to the total number of residents at
each hospital. No more than 25% of these positions may be filled
by semi-professional staff persons. Persons filling these
positions to meet the overall 1:8 ratio may not be considered in
assessing compliance with the 10.55 full time equivalent positions
required in paragraph 52 above.

54. Sufficient direct care staff in daytime program
services shall be employed to allow allocation of such staff at a
ratio of 1:5 of such staff to the total number of residents who do
not receive such services from the public school.

a. The number of direct care staff allo-
cated to meet this 1:5 ratio may be reduced to the extent that
residential direct care staff provided by paragraph 52 are
routinely assigned to follow residents and to engage in
teaching and training in daytime program services.

b. The maximum number of residential direct
care staff counted to meet the 1:5 ratio will be .5 positions from
each household of persons served by daytime program services.

The number of households will be deemed to be equal to the number
derived by dividing the total number of persons in daytime
program services by 15,

55. A sufficient number of supervisory, professional,
and semi-professional staff in daytime program services shall be
employed to allow consistent attainment of a 1:6.5 ratio of such
staff to the total number of residents who do not receive such
services from the public schools.

a. No more than 40% of these positions may be
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filled by semi-professional staff persons.

b. A maximum of 3/8 (37.5%) of éﬁe persons
required by this section may also be counted in determining
compliance with the direct care ratio of paragraph 54 if these
persons are routinely assigned to the teaching and training of
residents.

Use of Staff

56. Although the allocation of direct care positions for
residential services is to be at 10.55 per household, the actual
deployment of staff for each household need not be uniform.
Actual deployment of staff shall take into account the special
needs of physically handicapped persons, persons with severe
behavior problems, and persons with substantial communication
deficiencies.

57. Of the persons regquired to meet the direct care
staff requirements of either paragraph 52 or 54 above, there must
be a sufficient number of recreation aides responsible for
implementing a program of organized recreation activities under
the supervision of qunl;find professional or semi-professional
p?rtons to allow consistent attainﬁent of a 1:50 ratio of such
recreation aides to the total number of residents at each
hospital.

58. In assessing compliance with paragraph 46 to 55
above, positions allocated to meet the requirements of one
paragraph may not be counted again to meet the requirements of a
second paragraph. The only exceptions to this provision
prohibiting double counting are 1) the provision which allows the
1:5 direct care ratio of paragraph 54 to be met by counting 37.5%
of the professional and semi-professional staff of paragraph 55,
2) the provision which allows counting .5 positions per household
of direct care staff from paragraph 52, and 3) the recreation

aides provision of paragraph 57.
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Cambridge State Hospital

59. Staffing patterns at Cambridge State Bospital for
the period from July 1, 1980, through June 30, 1981, are governed
by an agreement of the parties entered before the Cambridge
monitor on June 16, 1980. As of July 1, 1981, standards at
Cambridge shall be controlled by the terms of this decree.
Positions assigned to Cambridge State Hospital may not thereafter
be transferred to any other state hospital unless Cambridge State
Hospital retains a staff allocation sufficient to meet all of the
terms of this decree.

In-Service Training For Staff

60. In-service training programs at the state
institutions shall include increased emphasis on the proper care
of physically handicapped persons (with particular emphasis on
their positioning needs), proper implementation of behavior
management programs, effective training for severely and
profoundly retarded persons in communication skills, and training
with regard .to the services provided mentally retarded persons by
residential and non-residential community service providers.
‘Ptrsons with expertise in these areas not.employtd by the
Department of Public Welfare or at one of the institutiohs
involved in this action shall regularly be used to augment such
in-service training.

Consultant Services

61. Funding for the staffing requirements of this
Decree shall not be achieved by reduction in funding for
consultants providing special services for mentally retarded
persons as reflected in the Department's report on file with the
Court,

Reporting of Recruiting Difficulties

62. In the event that a Chief Executive Officer is
consistently unable to fill a position or positions required by

this Decree, a report shall be made and submitted in accordance
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with Part IX of this Decree detailing efforts made to recruit for
such position or positions,
PART V

REQUIREMENTS WITH RESPECT TO INDIVIDUAL RESIDENTS

Individual Rabilitation Plans

63. Each resident must be provided with an
individualized habilitation plan and programs of training and
remedial services as specified in Department of Public Welfare
Rule 34. These plans shall be periodically reviewed, evaluated,
and, where necessary, altered to meet the current needs of the
particular resident.

Adapted Wheelchairs

64. Each resident who requires a wheelchair must be
provided one adapted to his size and personal positioning needs.

Mechanical Restraint, Seclusion, Separation

65. Por purposes of this section of this Decree, the
following definitions apply:

a. The ttém "mechanical restraint®™ refers to all
forms of restraint used to restrict the movement of an individual
or the movement or normal function of a portion of the
individual's body such as restraint chairs, four-point restraint
to a bed, cuff and pelt, camisoles, arm boards, face masks,
standing boxes, posey boards, and the like, with the following
exceptions:

(1) All forms of manual restraint;

(2) sStanding boxes when used as part of a physical
therapy program;

(3) Devices used to provide support for the
achievement of functional body position or proper
balance;

(4) Devices customarily used on a short-term basis
for specific medical and surgical (as distinguished from

behavioral) treatment;




(5) Safety devices to prevent injury from
incoordination or loss of consciousness, such as ties or
tying jackets, seizure helmets, seat belts, and bed
rails;

(6) Seat belts in a motor vehicle.

b. The term “"seclusion®" refers to the placement of
an individual alone in a room or other small area from which
egress is prohibited except that it does not include separation
when used in accordance with this section.

€. The term “separation” refers to the placement of
an individual for a brief time in a room or other small area from
which egress is prohibited but only when done without use of
mechanical restraint and in accordance with the procedures
specified in this section of this Decree.

66. Except as provided in paragraph 69, no resident
shall be placed in mechanical restraint, seclusion, or separation
except in accordance with a behavior management program which
meets the reguirements of this section of this Decree and which is
" authorized by a coﬁmittce consisting of, at a minimum, the
following persons:

a. The Chief Executive Officer or that person's
representative designated from among senior administrative
personnel at the institution;

b. The Medical Director or a physician licensed to
practice in the State of Minnesota selected by the Medical
Director;

c. A staff member with substantial experience in
behavior management programs;

d. A supervisory staff member from a living unit
(This member of the committee may also fill the committee position
required by subparagraph (c), above, if the person has substantial

experience in behavior management programs.):
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e. The resident or patient ndvoclti at the
institution; :

f. One person experienced in behavior management
programs who is not employed by the Department of Public Welfare
or by one of the institutions under the supervision of the
Commissioner.

67. A behavior management program which includes the use
of mechanical restraint or seclusion shall be authorized by the
committee only if that program is to be used to conseguate
specified behavior or behaviors which cause physical injury to the
resident restrained or secluded or to others and only if the
program:

a. States the behavioral objectives of the
program.

b. Identifies and, if necessary, defines all
behaviors relevant to the program.

¢. Contains procedures designed to reduce or
eliminate the maladaptive behaviors which occasion the use of
mechanical restraint or seclusion.

d. Contains procedures designed to replace the
maladaptive behaviors which occasion the use of mechanical
restraint or seclusion with behaviors which are adaptive and
appropriate. A procedure of routinely reinforcing the resident on
a periodic basis (such as every 30 or 60 minutes or other time
period not related to the actual incidence of the targeted
maladaptive behavior) for the non-occurence of the targeted
maladaptive behaviors, based upon a momentary observation or
time-sampling, shall not satisfy the requirements of this
subparagraph.

e. Specifies that the procedures required by
subparagraphs (c) and (d) shall be implemented on all shifts and
in all appropriate areas of the institution, unless the program

specifies that for assessment of the efficacy of the procedures
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used it will initially (within the first week) be implemented only
in a designated area or areas, only on certain shifts, or only for
short periods of time.

f. Is submitted to the committee with documentation
that other less restrictive measures of modifying or of replacing
the targeted maladaptive behavior have been systematically tried
and have been demonstrated to be ineffective or that the present
incidence of the behavior is such that the likelihood of severe
physical harm to the resident or others is so great that other
less restrictive measures cannot reasonably be employed. (This
documentation shall include reference to the date, time, and place
of the action or actions of the resident which render the use of
mechanical restraint or seclusion necessary.)

g. Specifies less restrictive measures which must
be used prior to placing the individual in mechanical restraint or
seclusion, unless documentation is presented to the committee
which demonstrates that immediate implementation of mechanical
restraint or seclusion is necessary if the program cinlreasonably
be expected to be effective. _

. . h. Specifies the schedule for use of the program,

i. Bpecifies the person or persons responsible for
implementation of the program.

j. Specifies the data to be collected to assess
progress toward the objectives of the program,

k. Specifies the procedures to be followed in
modifying the program based on the data collected.

l. Specifies the criteria to be used in determining
whether to continue with the program including:

(1) A description of the changes in behavior
which must occur;

(2) The period of time allowed during which
each change in behavior must occur if the program is to

be continued;



(3) A specific fixed date when the program
shall terminate unless, prior to that daie. the
committee authorizes continuation of the program. This
date shall not be later than three months from the date
of authorization of the program by the committee. The
committee may, at the time the program is authorized or
at any subseguent time, direct that the program shall be
terminated at an earlier time.

m., Specifies the procedure to be followed in
placing an individual in mechanical restraint or seclusion.

n. Specifies the persons authorized to place the
individual in mechanical restraint or seclusion.

©. Specifies that mechanical restraint or seclusion
may not be employed for a period longer than 15 minutes unless:

(1) Use of longer periods of mechanical

restraint or seclusion is essential for effective
implementation of the behavior management program, in
which instance the use of such longer periods of use of
mechanical restraint or seclusion shall be monitored. by
professional, semi-professional, or supervisory staff in
the residential living area or daytime program a;ea,

or,

(2) Extended periods of use of mechanical
restraint or seclusion (such as at meal times or at
night) are necessary to prevent injury to the resident
or to others, in which case:

(a) The program and all documentation
submitted to the committee shall be submitted to
the Assistant Commissioner of Mental Health of the
Minnesota Department of Public Welfare, to the

monitor, and to counsel for the plaintiffs, and, .
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(b) Reasonable attempts are made on a
regular basis to render such extensive or
continuous programs unnecessary through the use of
intensive behavior management programs.

68. A behavior management program which includes the use
of separation shall be authorized by the committee only if that
program is used to consequate specified, 1) self-injurious
behavior, 2) aggressive behavior (which must include physical harm
or the serious threat of it to others), 3) behaviors demonstrated
to occur on a consistent basis prior to these specified
self-injurious or aggressive behaviors in situations in which
other less intrusive procedures have been used in response to
these antecedent behaviors and have been demonstrated to be
ineffective in reducing or preventing these specified
self-injurious or aggressive behaviors, or 4) serious property
destruction or the imminent threat of serious property destruction
on the part of the resident and only if the program:

a. Meets all the reguirements of subparagraphs (a)
through (n) of puragraph 66 of this Decree (substituting
"separation” in those subparagraphs for "mechanical restraint or
seclusion®). .

b. Documents that use of separation would
constitute withdrawal of the individual from a situation which
affords positive reinforcement.

c. Specifies that termination of the use of
separation will occur upon the cessation of the targeted
maladaptive behavior together with completion of a specified
minimum time-out duration, upon demonstration of social
responsiveness or cooperation with the observer, or after 15
minutes, whichever is the shortest period of time, unless the
program may reasonably be expected to require a longer period of

separation (not to exceed an hour) in order to be effective when
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intitally (within the first week) implemented and.then only if the
program specifies that: —

(1) Supervisory personnel approve the use of
that procedure in excess of 15 minutes and that approval
is noted in the resident's permanent record.

(2} Documentation of the resident's behavior in
the separation roor is made on no less than ten minute
intervals and in sufficient detail to proc .de a basis to
determine what changes may be required in the separation
procedure or the behavior management program to render
use of such extended periods of confinement unnecessary.

(3) 1If appropriate, staff persons interact or
attempt to interact with the resident in order to
facilitate release from confinement.

d. Specifies that a staff person must observe the
resident at all times while the resident is in separation.

e. Provides that any room used to confine a
resident as part of a separation program shall:

(1) Be free of objects or fixtures that can be
broken or cause or inflict injury and.otheruise provide
a safe environment for the resident.

(2) Have an observation window or other device
which permits continuous monitoring of the resident
during separation,

(3) Have a locking device which permits the
door to be opened from the outside without a key.

(4) Be large enough to allow the resident to
stand, to stretch his or her arms, and to lie down.

(5) Be well-lighted, well-ventilated, and
clean.

69. Mechanical restraint or seclusion, not part of a

behavior management program, may be used only on an emergency
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basis to prevent the resident restrained or secluded from injuring
himself or others; provided that:

a. Each use shall be reviewed by administrative
personnel with sufficient authority to direct the development and
implementation of a treatment program to address the behavior
resulting in the use of mechanical restraint or seclusion, which
program shall be developed and implemented, if appropriate, in
accordance with this Decree.

b. Documentation of this review, including an
assessment of the appropriateness of emergency use of mechanical
restraint or seclusion, shall be entered in the resident's
permanent record.

€. The review shall be discussed by supervisory
personnel with staff persons who were on duty in the living unit
or other area at the time of the emergency use of mechanical
restraint or seclusion.

70. 1In each instance in which mechanical restraint,
seclusion, or separation is employed, regardless of whether it
occurs as part of a behavior management program, the person
instituting its use shall record in the resident's record:

a. A detailed description of the precipitating
behavior.

b. The expected behavioral outcome.

¢. The time when the resident was restrained or
secluded.

d. The time when the resident was released.

e. The actual behavioral outcome.

71. Any resident placed in mechanical restraint or
seclusion shall be checked at no less than ten-minute intervals.
Documentation of these checks and a brief description of the
resident's condition at each check must be placed in the

resident's record at least every hour.
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72. A copy of all programs received by th€ committee
pursuant to paragraphs 66 through 68 of this Decree, together with
all documentation submitted in support of the request for approval
of the program, and a record of the committee's action on the
proposal shall be:

a. Entered into the resident's permanent records,
unless the program is disapproved in which instance a notation
shall be made in the record and a reference made to the place
where the disapproved program is filed.

b. Maintained in a central file by the committee.

73. A report shall be provided to the monitor and
counsel for the plaintiffs of each injury suffered by a resident
as a result of the use of mechanical restraint, seclusion, or
separation procedures.

74. Paragraphs 65 through 73 of this Decree do not apply
to the Minnesota Learning Center at Brainerd State Hospital.
Nothing in this Decree shall bar any action by any resident with
regard to the use of mechanical restraint, seclusion, or
separation at the Minnesota Learning Center.

Limitations on the Use of Major Tranguilizers

75. Major tranguilizers must not be administered to
residents for punishment, for the convenience of the staff, or as
a substitute for program.

76. Major tranquilizers may be used for control or
modification of behavior of residents only when necessary to
prevent injury to the resident or others or when the behavior
involved has been found to be a substantial impediment to
implementation of the plan for habilitation of the resident.

77. Major tranquilizers must not be used for the purpose
of controlling or modifying behavior of residents unless a
physician licensed to practice medicine in the State of Minnesota
has prescribed medication for that purpose. The physician who

prescribes such medication must insure that the target or




objectionable behaviors to be modified are specified in the
resident's record.

78. Major tranquilizers must not be used for the purpose
of controlling or modifying behavior of residents unless records
based upon direct staff observation are consistently maintained.
Random surveys, which shall include daily samples, may be used in
preparing such records. 8uch records must show the number of
times the target or objectionable behavior specified in accordance
with paragraph 77, above, has occurred. Major tranquilizers must
not be used unless the determination to prescribe or to continue
the prescription of such medication and the determination
of the dosage of such medication to be administered is based upon
evaluation of the efficacy of the medication in controlling or
modifying the specified behavior as demonstrated by the incidence
of target or objectionable behaviors recorded in accordance with
. this paragraph.

79. 'Nothing in this section of this Decree shall be
chltruad to prevent the Medical Director of the appropriate
institution from prescribing the administration of major
tranquilizers to a resident in a manner inconsistent with the
provisions of this section so long as the basis for the clinical
judgment to do so is recorded in the resident's record and copies
of all portions of the resident's file which are pertinent to that
decision are submitted to the monitor in accordance with Part IX
of this Decree.

80. Paragraphs 75 to 79 of this Decree apply only at
Moose Lake State Hospital.

81. Counsel for the plaintiffs no earlier than March 1,
1981, and no later than December 31, 1981, may request the monitor
to determine in a manner consistent with part VIII of this Decree
whether this section of the Decree should be applied at Cambridge
State Hospital, St. Peter State Hospital, or Willmar State

Bospital. This section of the Decree shall not apply to these



three institutions except upon further Order of the Court.

PART VI

PHYSICAL PLANT

B2. 1In each institution, toileting and bathing areas
used by mentally retarded residents shall be modified as necessary
to insure privacy no later than July 1, 1981,

83. The Department of Public Welfare shall seek an
appropriation to provide carpeting or an alternative floor
covering for all areas which will be in use for mentally retarded
persons in state hospitals in 1986, in accordance with a plan to
be developed by the Department no later than July 1, 1983.
Carpeting or an alternative floor covering shall be installed no
later than 1986, contingent upon legislative appropriation of
funds.

84. If legislative approval has not been obtained for
the carpet or alternative floor covering by May 1, 1984,
plaintiffs will be nllougd to seek further relief from the Court
for these items.

85. At Fergus Falls State Hospital, after the Adult
Achievement Center has completed its transfer to a renovated area,
the residential areas for the Achievement Center for the
Physically Handicapped will be altered to provide a: least three
households, unless the resident population of the Achievement
Center for the Physically Bandicapped at the time of the transfer
is 45 or less.

86. At Fergus Falls State Hospital, the Department shall
seek an appropriation to provide air conditioning (or an
alternative form of ventilation if one is found to be more
appropriate for the health and well-being of the residents) for
the residential areas occupied by the Achievement Center for the
Physically Randicapped. The air conditioning or alternative
ventilation shall be provided by May 1, 1983, contingent upon

legislative appropriation of funds.




87. 1If legislative approval has not been obtained for
this air conditioning or ventilation by May 1, 1983, plaintiffs
will be allowed to seek further relief from the Court for this
item,

PART VII

LEGISLATIVE PROPOSALS

88. Prior to each session of the Legislature for the
duration of this Decree, the Commissioner shall propose to the
Governor for submission to the Legislature all measures necessary
for implementation of the provisions of this Decree.

85. As part of the Governor's 1981 budget recommendation
and legislative program the Commissioner will submit to the
Legislature proposals addressing the following:

a. Bemi-independent Living Services (SILS). The
proposal will provide for no less than $1,700,000 for BILS. The
funding can be provided from any combination of county, state and
federal sources. (It is the intent of the parties that the §1.7
million dollars shall fund additional SILS placements in addition
‘to those currently in existence.)

b. Need for additional capacity in community-based
residential facilities and developmental achievement centers
(DACs). The proposal will provide for the development of
additional bed capacity and DAC capacity necessary to accommodate
former residents of state institutions. The legislation shall
address the funding mechanism for DAC programs, transportation,
and building renovation necessary to serve former residents of
state institutions.

c. Sheltered Workshops. These services are funded
by the Minnesota Department of Economic Security. The Department
of Public Welfare will testify on behalf of an anticipated
proposal to increase the number of such workshops and will, by
January 1, 1981, enter into an interagency agreement with the

Department of Economic Security to clarify responsibilities with



respect to sheltered workshops, developmental achievement centers,
work activity centers, and independent living programs,

d. PFamily Subsidy Program. It will be proposed
that the statutory reference to "experimental®™ shall be stricken
and that the funding be increased to no less than $924,000 for the
biennium.

e. Start Up and Construction Grants-in-Aid. The
Department will propose no less than $600,000 for the biennium for
the funding of grants-in-aid and start up costs pursuant to Minn.
Stat. §252.30. 1In addition, the Commissioner will study the
feasibility of a start-up and construction revolving low-interest
loan fund for profit and non-profit service providers and a
long-term payment guarantee policy for use by providers in
obtaining private financing. This report shall be provided to the
monitor and plaintiffs' counsel within one year of the date of
this Decree.

f. Financial incentives to place mentally retarded
persons in state hospitals. The proposal will eliminate the
financial incentives currently encouraging counties to place
mentally retarded persons in state hospitals.

90. Legislation to be proposed by the Department as
required by this Decree shall be developed in consultation with
interested community groups such as Minnesota Association for
Retarded Citizens, Minnesota Developmental Achievement Center
Association, Association of Residences for Retarded in Minnesota,
Society for Autistic Children, United Cerebral Palsy, Advocating
Change Together, Minnesota Association of Counties, and
plaintiffs' counsel. Preparation of legislation, including
meetings with interested parties, sh2.1 begin forthwith.

PART VIII

APPOINTMENT AND RFSPONSIBILITIES OF A MONITOR

91. Within thirty days of the date of this Decree,

counsel for the parties shall, if they are able to agree, submit
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to the Court for approval their joint nominee for a person
qualified to serve as a monitor of the implementation of this
Decree.

92. In the event that the parties cannot agree upon a
joint nominee for the monitor position, counsel for the parties
shall, within forty-five days of the date of this Decree, submit
to the Court their nominee or nominees (no more than three
monimations can be made by the -laintiffs or by the defendants)
for the monitor position.

93. The monitor shall have the education and experience
necessary to perform the duties specified in this Decree. The
monitor shall be a person with experience in the field of mental
retardation and with familiarity with community-based programs and
institutional programs for persons who are mentally retarded.

94. The monitor's rights and responsibilities shall be
limited to those specified in this Decree.

95. When approved by the Court, the monitor shall be
appointed to perform the following functions in his or h?:
professional capacity as a neutral officer of the Court:

I a. The monitor shall review the extent to which the
defendants have complied with this Decree.

b. The monitor may retain qualified consultants and
support personnel necessary for adeguate review of compliance by
the defendants with this Decree.

€. The monitor shall report semi-annually to the
Court and to counsel for the parties summarizing actions taken to
fulfill the functions of a monitor and stating the extent to which
the defendants have complied with actions required by this
Decree.

d. The monitor shall receive and investigate
reports of alleged non-compliance with the provisions of this
Decree from counsel for the plaintiffs and from other interested

persons. If the monitor has reason to believe that the defendants
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have not complied with this Decree, the procedures established in
subparagraphs (e) through (h) below shall be followed.

e. If the monitor believes that a provision of this
Decree is not being complied with, the monitor shall forthwith
provide notice to counsel for the parties, to the Commissioner,
and to the appropriate Chief Executive Officer of the factual
basis for the monitor's belief.

f. BSubsequent to such notice, if the monitor
determines that the Commissioner or the Chief Executive Officer
has not taken appropriate steps to remedy with reasonable
promptness the deficiency reported by the monitor in the notice,
the monitor shall notify counsel for the parties of that
determination and shall allow them two weeks within which to
resolve the matter informally. 1If no resolution is reached the
monitor shall direct counsel for the parties and appropriate
Department of Public Welfare and institutional personnel to confer
formally with him or her to establish the steps which should be
taken to reﬁedy the deficiency.

g. 1If either the monitor or either party is
dissatisfied with the result of the formal conference held in
accordance with subparagraph (f), above, the monitor lhail
conduct, or retain a qualified hearing officer to conduct, an
evidentiary hearing regarding the question of compliance raised by
the notice provided defendants pursuant to subparagraph (e) above.
Evidence shall be received in accordance with the standard
established by Minn. Stat, §15.0415 (1978). The monitor shall
submit to counsel for the parties and to the Court findings of
fact based upon the record presented at this hearing together with
whatever recommendation regarding corrective action the monitor
may deem appropriate.

h. Recommendations made by the monitor shall not be
implemented except on motion by either of the parties or by the

Court, after notice and an opportunity‘for all parties to be heard




by the Court. Reports, recommendations, and findings of fact made
by the monitor may be received in evidence in any iurther
proceedings in this action.

i. Notwithstanding any other provision of this
Decree, all allegations of non-compliance and all disputes under
this Decree must be taken to the monitor prior to submission to
the Court, except that a failure to make the physical plant
improvements required under Part VI and requests to replace the
monitor may be brought directly to the Court.

j. The monitor shall provide reasonable advance
notice to the appropriate Chief Executive Officer or other agency
administrator of any visit to or inspection of an institution or
community facility unless the monitor has reasonable and
parti: .lar basis to conclude that effective monitoring of
implementation of this Decree could not be accomplished if advance
notice were given. If the monitor determines that no advance
notice should be given, the monitor shall, nevertheless, upon
arrival inform the Chief Executive Officer or administrator (or in
the absence of such persons, other senior administrative staff
persons) of his or her presence at the institution or agency.

k. The monitor shall establish and confer with, on
a regular basis, a group composed of representatives of state
hospital parent groups, organizations such as the Minnesota
Association for Retarded Citizens, local Association for Retarded
Citizens chapters, the Minnesota Developmental Achievement Center
Association, the Association of Residences for the Retarded in
Minnesota, Society for Autistic Children, United Cerebral Palsy,
Advocating Change Together, and other interested persons. The
Commissioner shall be notified in advance of the group's meeting
and may send a representative.

1. The monitor may initiate proposals to the Court

only as specified in paragraphs 96 (d) and 102 of this Decree.
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96. The defendants shall cooperate vitﬁ the monitor and
any consultants retained by the monitor to assure that the
functions of the monitor may properly and effectively be carried
out. In this respect, the defendants shall take the following
actions, which are intended to exemplify, but not to limit, the
scope of their cooperation with the monitor:

a. Provide access to the grounds, buildings, and
all pertinent records of the several institutions involved in this
action.

b. Provide access to pertinent records and
information at the Department of Public Welfare, including
information which Department of Public Welfare employees must
retrieve from data processing systems.

€. Assure that discharge and placement plans for
state hospital residents include a provision that the monitor has
access to records of individuals from state hospitals placed in
community facilities and to the community facilities providing
services to these individuals for the purpose of determining
compliance with this Decree. '

d. 1If there is a dispute as to the monitor's right
of access to any information or documents, he or she shall confer
with counsel for the parties. If no agreement is reached, the
question may be submitted by the monitor to the Court for
resolution after notice to counsel for the parties.

97. The Commissioner of Public Welfare shall provide
funding for the monitor in an amount of $55,000 for the first year
of service and an annual amount increased in subsequent years on
the same basis as cost-of-living increases provided state
employees. The method of providing this funding shall be
approved by the Court after notice to counsel for all the parties.
That method of funding shall be designed to provide, if at all
possible, that the monitor shall be included in a group fringe

benefit program. The method of funding shall also provide that
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any funds not spent in one year shall be available for expenditure
in subseguent years. The monitor shall not spcnd-no:e money for
his or her personal services, for consultant and support
personnel, and for other expenses than is provided pursuant to
this paragraph. The Commissioner shall provide office space and
equipment, telephone service, and clerical support for the monitor
and persons paid out of the monitor's budget. The monitor shall
not be housed with Department of Public Welfare personnel subject
to the obligations imposed by this Decree. The defendants and
counsel for the plaintiffs shall cooperate with the monitor should
the monitor seek to employ persons under any program which
requires a state agency or a non-profit corporation to be the
sponsoring agency for such employment.

98. The monitor shall serve at the pleasure of the
Court. The monitor shall be appointed no later than November 1,
1980, and shall serve regular terms of no less than one year until
July 1, 1987. Any party may move the Court for replacement of the
monitor for failure to fulfill the functions specified in this
Decree. Any repzlcément for the monitor shall be appointed by the
Court in accordance with procedures similar to those provided in
paragraphs 91 through 93, above.

PART IX

REPORTING REQUIREMENTS

99. Copies of all reports required to be made pursuant
to this Decree shall be:
a. Submitted to counsel for the plaintiffs, and
b. Submitted to the monitor appointed pursuant to
Part VIII of this Decree.

100. The parties shall confer with the monitor no later
than thirty days after the monitor assumes that position to
establish more detailed reporting requirements which the
defendants must follow. To the extent feasible, internal

management reports already developed or which may be developed at
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the several institutions and at the central office of the
Department of Public Welfare shall be used. Documents or other
reports providing the information necessary to assess compliance
shall be freely used in lieu of reports which would be prepared
soley for the purpose of the reporting requirements of this Decree
and any orders issued pursuant to it. Appropriate deference in
establishing reporting requirements shall be given to the varied
administrative and management structures of the several
institutions.

101. The reporting requirements shall include information
necessary to assess compliance with all provisions of this Decree.
That information shall include, but is not limited to, regular
reports on the following:

a. Reports showing the positions at the institution
assigned to meet the staffing regquirements of this Decree together
with the total allocation of all positions at the institution;

b. Resident census by household;

c. Names of all residents admitted after the date
of this Decree together with a copy of the admission summary;

' d. Names 6! all residents dischafqu or
transferred after the date of this Decree, the institution,
agency, or other placement to which a discharge or transfer was
made, and the county in which that placement is located;

e. Names of all persons placed in restraint,
seclusion, or separation together with the number of times so
placed and the length of time in restraint, seclusion, or
separation;

f. Copies of all death reports and all incident
reports regarding serious injuries to residents;

g. On at least a semi-annual basis a list of new
residential and non-residential community based facilities

developed or under development;
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h. By December 15, 1980, and each December 15th
thereafter, a copy of legislative proposals to be submitted to the
Legislature pursuant to Part VII of this Decree;

i. Notification to the monitor and plaintiff's
counsel in advance of each legislative hearing or committee
meeting regarding all legislative measures proposed to implement
this decree when the time or place of the hearing or meeting would
not appear in information regularly available to the general
public;

j. Copies of any document or report, other than a
document or report which would be covered by the attorney-client
privilege, regarding allocation of staff or funds to, limitations
on employment of staff or on expenditure of funds at, or changes
in the organization of residents or staff at any of the several
institutions. (Such documents shall be submitted forthwith in the
event that the action proposed or required by the document could
reasonably be expected to have an immediate and substantial
adverse effect on the implementation of this Decree.)

102, Any agreement on the specific reporting requirements
;eached by the monitor and the parties shail be incorporated in a
proposed order submitted to the Court for approval within 60 days
of the appointment of the Monitor. In the event that agreement
cannot be reached by the monitor and the parties on the substance,
format, or schedule for reporting, the monitor may, upon notice to
all parties, submit proposed reporting orders to the Court for
approval., Modifications in the reporting orders approved by the
Court may be submitted by the monitor to the Court after providing
the parties an opportunity to review and to comment on proposed
changes.

PART X.
GENERAL PROVISIONS

103. The defendant Commissioner and the defendant Chief

Executive Officers must not comply with any executive or
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administrative order or directive which in any uaf interferes with
or impedes compliance by them with all provisionl_ot this Decree.

104. A copy of this Decree shall be posted in a prominent
place in each building used by residents at the institutions -
involved in this action.

105. The obligations imposed upon the defendants under
this Decree are not intended to relieve the defendants of any
other obligations imposed upon them under any state or federal
statute or regulation,

106. Counsel for the parties and the monitor shall not
disclose information obtained pursuant to the reporting
requirements of this Decree regarding individual residents of or
employees at any state institution or community facility except to
persons directly associated with them in seeking implementation of
thie Decree (who shall be subject to similar limitations on
disclosure) or except when necessary in proceedings before this
Court.

107. Counsel for the plaintiffs and others with their
authorization must be allowed reasonable access to the grounds,
buildings, and pertinent records at the state institutions ind
community facilities for purposes of observation and examination
until further Order of this Court.

108. Within fifteen (15) days of the date of this Decree
the defendants will cause payment to be made to Central Minnesota
Legal Services the sum of $100,000 to cover costs and attorneys'
fees for the prosecution of this action.

109. Effective as of July 1, 1981, the Consent Decree
entered into with regard to Cambridge State Hospital on December
28, 1977, and all orders issued pursuant to that Decree are
dissolved.

110. The provisions of this Decree shall not constitute

an admission by the defendants as to the truthfulness of any of
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the allegations in the Complaint or as to their liability in this
action.

111. This Court shall continue to maintain jursidiction
over this action until July 1, 1987. On that date jurisdiction
over this action shall end if the defendants have substantially
complied with the terms of this Decree. 1f the defendants have
fully complied with all provisions of this Decree prior to July 1,
1987, they may move the Court, upon notice to counsel for the

plaintiffs, for an earlier termination of jurisdiction.

UNITED STATES SENIOR DISTRICT
JUDGE

DATED: September 15 » 1980,
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APPENDIX A

Staff Allocations

MR OTHER MI1-CD
1. Anoka 0 364.41
2. Brainerd 378.25 206.12 72.55
MLC 55 - 0
3. Cambridge 698.8 44.63 0
4. Paribault 926.2 65.64 0
5. Fergus Palls 242.25 157.25 184.4
6. Moose Lake 147.73 138.9 200.27
7. Rochester 125 187.3 154.9
Surgical Unit 56.7
8. St. Peter 185.7 157.6 296.6
9. Willmar 157 190.5 283.4
2,915.93 1,204.55 T,556.52

Protected 45% to MRS Not Protected
;f reduced

1. Since Anoka serves only mentally ill and chemically
dependent persons, any reduction in staff is not governed by this
agreement,

2. The 1981 Salary Roster lists 175.5 positions as General
Service (GS) and 30.6 positions for laundry. These two numbers
are combined to give the 206.1. The same procedure is used with
Willmar and St. Peter.

3. Cambridge is listed as having 743.4 positions. The 40
over-complement positions are not included here. There are 216.67
positions listed as General Services., Plaintiffs have agreed that
10 percent of this general service staff (21.6 positions) may be
classified as "Other"™ so that 45 percent of the reductions from
this portion of the staff will be reallocated to MR. The
remaining 23 positions in the "Other®™ category are laundry
workers.

4. Paribault follows the same procedure as Cambridge. Of
the 206 general service workers, 10 percent (20.6) are classified
as "Other"™ and 45 laundry workers are added to give a 65.6 total.

5. According to data from June, 1980, the hospitals serving
more than one disability group (i.e., all except Anoka, Cambridge,
and Faribault) had a population of approximately 3050 of which
approximatley 1350 were mentally retarded. Based upon these
population figures, 45 percent is used as a basis for pro-rating
general service staff.



EXHIBIT F

Shirley J. SChU@==coecommomom e e ce e mnas RESUME

Address: 2640 Werth Road
Alpena, Michigan 49707

Telephone: 517-356-4151 (Home)
517-356-2161 (Business)

PROFESSIONAL GOALS:

1. To oromote the principles of normalization and the placement of the
developmentally disabled into tne least restrictive setting.

2. To persue positons related to community placement of the handicapped
that allow for the growth of my professional abilities.

3. To perform my job in a knowledgeable and enthusiastic manner.

EDUCATIONAL BACKGROUND:

August 1377 M.S. degree in Education
Indiana State University
Terre Haute, Indiana 47309

May 1973 B8.S. degree in tducation
[ndiana State University
Terre Haute, indiana 47539

 May 1970 | . Washington High School-
; Washington, Indiana 47501

WORK EXPERIENCE:

Sept. 1980 to present Northeast Michigan Community Mental Health
630 Walnut Street
Alpena, Michigan 49707

Position: Supervisor of Clinical and
Casemanagement Services

Responsible for the supervision of all clinicians and case-

management staff providing services to developmental!ly disabled clients.
These services include clacement from state facilities into a 145

bed specialized community placement program, chiidren's place-

ment and licensing of foster care homes, a 16 bed semi-independent
training home, placement of individuals into nonspecialized addlt
foster care, outpatient services and coord:nation of training

for direct care staff.



April 1976 to Sept. 1980 Northeast Michigan Ccmmunity Mental Health
. 630 Walnut Street
Aipena, Michigan 49707

Position: Skills Development/
Day Program Supervisor

Responsible for the supervision of programs and staff of two
adult activity centers that service approximately 35 clients
each of varying degrees of disability. [ coordinated biannual
team meetings and individual program plan meetings.

Sept. 1975 to April 1976 St. Anne's Elementary School
Alpena, Michigan 49707
Position: Teacher

Taught half-time in the sixth grade. I covered the following
subjects: reading, spelling social studies, English and

music.
Sept. 1973 to May 1975 Putnam-West Hendrix Special Ed. Cooperative
Bainbridge, Indiana
. Position: Teacher

Taught trainable mentally impaired students in a self contained
classroom. Ages ranged from 12 to 18 years of az=.

CREDENTIALS:

Licensed as a social worker by State of Michigan
Allied staff privileges: Alpena General Hospital

VOLUNTEER/PROFESSIONAL ORGANIZATICNS:

Special Qlympics Program
American Association on Mental Deficiency
Northern Michigan Conference on Developmental Disabilities (Chairperson)
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration
42 CFR Parts 435, 436, 440 and 441
[BERC-182-F] J
ety S Sorte”

AGENCY: Health Care Financing
Administration (HCFA), HHS.

AcTiON: Final rule.

SUMMARY: This rule amends the interim
final Medicaid regulations published on
October 1, 1981 that implemented
section 2176 of the Omnibus Budget
Reconciliation Act of 1981. The
regulations permit States to offer, under
a Secretarial waiver, a wide array of
home and community-based services
that an individual may need to avoid
instifutionalization. These final .
‘regulations: (1) Provide that certain
facilities must meet standards, including
those established under section 1618(e)
of the Social Security Act, if waiver
services are to be provided in the
facilities, (2) revise the equation that
States must use to determine the cost-
effectiveness of their waiver programs,
(3) clarify that these services are
available, at a State's option, to both
medically needy individuals and :
categorically needy individuals, (4)
provide that all recipients who are
eligible under a special income level will
have their post-eligibility income treated
in a comparable manner, (5) revise some
aspects of the assurances and the -
documentation that States must provide

. in their waiver requests, (6) revise the

effective date of an approved waiver, (7)
established a federal financial
participation (FFP) limit for
expenditures for home and community-
based services, and (8) specify the
hearings procedures that apply to
waiver terminations.

EFFECTIVE DATE: April 12, 1985.
However, in § 441.304(a) the change °
specifying the effective date of an
approved waiver is effective September
9, 1985. In § 441.303(g), the change
requiring an independent assessment of
a waiver applies only to waiver requests
and requests for extensions that are
received after April 12, 1985. In

§ 441.301(b)(6), the change requiring
States to submit individual waiver
requests for each target group applies
only to new waiver requests that are
received after April 12, 1985. Finally, the
provisions discussed in section IV. of
the preamble, Applicability of
Regulation Changes, have other

effective dates as specified in section
v. '

FOR FURTHER INFORMATION CONTACT:
Robert Wren, (301) 594-8691.
SUPPLEMENTARY INFORMATION:

1. Background

On October 1, 1981, we published an
interim final rule with a comment period
(46 FR 48532) implementing the
provisions of section 2178 of Pub. L. 87~
35, the Omnibus Budget Reconciliation
Act of 1981. Those regulations
established a waiver program under
which States are reimbursed for
providing home and community-based
services to individuals who would
otherwise require the level of care
provided in a skilled nursing facility
(SNF) or intermediate care facility (ICF).

IL. Statutory Amendments

Section 2176 added a new section
1915(c) to the Social Security Act (Act)
that authorizes the Secretary to waive
certain Medicaid statutory requirements
to allow a State to cover a broad array
of home and community-based services
provided to individuals as an alternative
to institutionalization. It also provides
that the Secretary may not approve the
State's request for a waiver unless the
State, at a minimum, provides

" satisfactory assurances to the Secretary

that:

1. Necessary safeguards (including
adequate standards for provider
participation) have been taken to
protect the health and welfare of
beneficiaries provided services under
the waiver and to assure financial
accountability for funds spent for the
services; :

2. The State will provide for an
evaluation of the need for the inpatient
services for individuals who are entitled
to and who may require the level of care
provided in an SNF or ICF under the
State plan; and who may be eligible for
care under the home and community-
based waiver;

3. Any individuals who are
determined to be likely to require the

_ level of care provided in an SNF or ICF

are informed of the feasible alternatives
available under the waiver, and are
given the choice of the inpatient services
or the alternative noninstitutional
services;

4, The average per capita expenditure
estimated by the State in any fiscal year
for medical assistance provided to these
individuals under the waiver does not
exceed the average per capita
expenditure that the State reasonably
estimates would have been made in that
fiscal year for these individuals if the
waiver had not been granted; and

5. The State will provide to the
Secretary annually, consistent with a

data collection plan designed by the
Secretary, information on the impact of
the waiver on the type and amount of
medical assistance provided under the
State plan and on the health and welfare
of its beneficiaries.

Additionally, the law specifically
provides that a waiver granted under
section 1915(c) of the Act may include a
waiver of the requirements of sections
1902(a) (1) and (10) of the Act. Under
section 1902(a)(1) of the Act, a State
plan for medical assistance must be in
effect throughout the State. Section
1902(a)(10) of the Act, as amended by
section 2171 of Pub. L. 97-35 and section
137(b)(7) of Pub. L. 97-248, the Tax
Equity and Fiscal Responsibility Act of
1982 (TEFRA), sets forth certain
Medicaid eligibility and service
coverage requirements. It requires the
plan to provide the same services (in
amount, duration, and scope) to all
categorically needy individuals; and
also requires that the services available
to the categorically needy are not less in
amount, duration, and scope than those
available to medically needy

" beneficiaries. Under the waiver, home -

and community-based services do not
have to be provided throughout the
State. Also, a State can choose to
provide home and commuaity-based
services to a limited group of eligibles,
such as the developmentally disabled.

The State is not required to provide the

services to all eligible individuals who
require an ICF or SNF level of care.
Waivers granted under section 1915(c)

of the Act are for an initial term of three

years and may be extended for
additional three-year periods. The
Secretary may approve waiver
extensions if a State requests an
extension, the extension request meets
the waiver requirements for the
extended period, and the Secretary
determines that the State met all the
assurances discussed above for the full
three years of the initial waiver. Section
1915(d) of the Act, as added by section
2175 of Pub. L. 97-35 and redesignated

as section 1915(e) of the Act by section -

2176 of Pub. L. 97-35, provides that the
Secretary shall monitor the
implementation of the waivers granted
to determine if the requirements of the
waivers are being met. After giving the
State notice and an opportunity for a
hearing, the Secretary will terminate
any waivers for noncompliance with the
requirements.

Under the waiver, the State may
exclude those individuals for whom
there is a reasonable expectation that
home and community-based services
would be more expensive than the
Medicaid services the individual would
otherwise receive.
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A waiver will also allow a State to
provide for such services as case
management, homemaker, home health
aide, personal care, adult day health,
habilitation, and respite care, and other
services requested by the State and
approved by the Secretary. The services
must be consistent with plans of care
that are subject to the State’s approval.

Section 137(b)(7) of TEFRA added a
new section 1902(a)(10)(A)(ii)(VI) to the
Act that authorizes optional categorical
eligibility to individuals who would be
eligible under the State plan if they were
in a medical institution and who would
require the level of care provided in a
hospital, skilled nursing facility or
intermediate care facility but for the
provision of home and community-based
services described in section 1915(c) of
the Act, the cost of which could be
reimbursed under the State plan. Under
this option, individuals must receive
home and community-based services
under a section 1915(c) waiver.

The report of the Conference
Committee on Pub. L. 97-248 states that
“The conference agreement makes *
explicit current law related to coverage
of the optional categorically needy, as
reflected in current regulations at 42
CFR 435.210 et seq. The conferees do not
intend any change in current law
through this recodification” (H.R. Report
No. 97-760, p. 441). We have made
technical revisions to the provisions of
§ 435.232, “Individuals receiving home
and community-based services", and
redesignated that section to reflect this
statutory provision and to clarify that all
categorically and medically needy
recipients who would be eligible for
Medicaid if institutionalized and who
would otherwise require
institutionalization, are eligible for
services under this waiver. (See section’
111, Regulation Changes)

II1. Regulation Changes

We received 32 comments on the
interim final rule. We have considered
those comments (discussed in detail in
Section VI, Public Comments) and are
making the following changes to the
interim final rule. 2

A. Application of Section 1616(e) of the
Act to Waivers - -

We are amending § 441.302(a) of the
regulations to provide that board and
care facilities must meet the standards
established under section 1616(e) of the
Act, if any waiver services are to be
furnished in those facilities. Section
1616(e) of the Act, commonly referred to

a# the Keys amendment, requires States
toestablish and enforce safetyand '
related standards for institutions, foster,

omes, or group living arrangements

where a significant number of
Supplemental Security Income (SSI)
recipients are residing, or arae likely to
reside. This amendment was enacted on
October 20, 1976 by section 505(d) of
Pub. L. 94-5686 as a result of concern
over a series of fires in board and care
facilities throughout the country. It
became effective on October 1, 1977.

Section 1915(c) of the Act explicitly
requires that a waiver may be approved
only if the State provides us with |
satisfactory assurance that necessary
safeguards have been taken to protect
the health and welfare of the
beneficiaries receiving the services. We
received many public comments
suggesting tighter standards, including a
suggestion to devise national health and
safety standards. While we remain
committed to the principle of providing
States with maximum flexibility, we
also agree with the public comments
suggesting the necessity of additional
health and safety assurances.

- Accordingly, we have included the

provision that States meet the
requirements of section 1616(e) of the
Act when home and community-based
services are provided in facilities
subject to the provisions of section
1616(e) of the Act. We believe this will
assure some of the additional protection
that we and the public believe is
necessary. Since the requirement for
Keys amendment certification has been
in effect since 1977, we do not believe
that we are imposing an undue burden
on the States. Therefore, HCFA will not
approve any waiver request where
waiver services will be provided in
facilities that are covered by section
1616(e) of the Act, unless the State
provides us with copies of its standards
applicable to those facilities and
certifies in the waiver request that those
facilities comply with applicable State
standards.

For purposes of the hame and
community-based services regulations,
we will impose the Keys amendment
requirements on all facilities that are
subject to the Keys amendment
standards and that have residents who
receive home and community-based
services in such facilities (whether or
not the services are provided by the
facilities). Many of these facilities are
primarily residential and do not provide
health related services themselves. We
believe the statutory provision requiring
an assurance satisfactory to the
Secretary that necessary safeguards
have been taken to protect the health

nd welfare of individuals provided
services under the waiver covers more
than provider participation standards.
We also want to minimize the
possibility of States using the waiver to

circumvent Federal health and safety
standards because other avenues of care
are less costly.

Further, these standards must conform
to the requirements of the Keys
amendment as prescribed in 45 CFR Part
1397. These provisions apply to all
waivers and are effective beginning 90
days after the publication date of these
final regulations. Failure to comply with
the Keys amendment requirements
could result in termination of the waiver
under § 441.304(d) (the current
§ 441.304(b) has been redesignated as
§ 441.304(d) in these final regulations).

B. Average Per Capita Expenditures

In these final regulations, § 441.303(d)
has been redesignated as § 441.303(f)
and revised as noted below.

The statute and current regulations
provide that the State, in its waiver
request, must assure us that the average
per capita expenditure for individuals
under the waiver does not exceed the
average per capita expenditure, as
reasonably estimated by the State, that
would have been made under the State
plan had the waiver not been granted.
The following factors were provided in

" the interim final regulations to compute

the average per capita expenditures:
A=The estimated number of

"beneficiaries who would receive the

level of care provided in an SNF, ICF, or

" ICF/MR under the waiver.

B=The estimated Medicaid payment
per eligible Medicaid user of such
institutional care. .

C=The estimated number of
beneficiaries who would receive home
and community-based services under
the waiver or other noninstitutional

alternative services included under the

State plan. _

D=The estimated Medicaid payment
per eligible Medicaid user of such home
and community-based services.

F=The estimated number of
beneficiaries who would likely receive
the level of care provided in an SNF,
ICF, or ICF/MR in the absense of the
waiver.

G =The estimated Medicaid payment
per eligible Medicaid user of such
institutional care.

H=The estimated number of
beneficiaries who would receive any of
the noninstitutional, long-term care
services otherwise provided under the
State plan as an alternative to
institutional care.

I=The estimated Medicaid payment
per eligible Medicaid user of the
noninstitutional services referred to in
H.
The following equation was provided
in the interim final regulations to
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compare average per capita
expenditures with and without a waiver:

(AxB)+(CxD)
F+H

(FxXG)+(HxI)
F+H

We are modifying the equation in

§ 441.303(f)(1) by revising some of the
factors used by States to determine the
cost-effectiveness of their waiver
programs. We are also including
additional factors in the equation to
allow comparison of total Medicaid
costs with and without the waiver.
Finally, we are substituting
“expenditure” for “payment” wherever
the word appears in the equation to
clarify that the cost estimates required
mean the cost of services provided
during the waiver year, regardless of the
year in which payment is actually made.

* We have revised factors A and B to
clarify that the estimates pertains only
to expenditures for SNF, ICF, or ICF/MR
care with the wavier.

A=The estimated number of
beneficiaries who would receive the
level of care provided in an SNF, ICF, or
ICF/MR with the waiver.

B=The estimated annual Medicaid
expenditure for SNF, ICF, or ICF/MR
care per eligible Medicaid user with the
waiver.

* We have corrected factor C to limit

roperly the data in that factor to home
and community-based services.

C=The estimated annual number of
beneficiaries who would receive home
and community-based services under
the waiver.

* We have revised factor D to clarify
that the estimate pertains only to
expenditures for home and community-
based services.

D=The estimated annual Medicaid
expenditure for home end community-
based services per eligible Medicaid
user.

* We have revised factor G to clarify
that the estimate pertains only to
expenditures for SNF, ICF, or ICF/MR
care in the absence of the waiver.

G=The estimated annual Medicaid
expenditure for SNF, ICF, or ICF/MR
care per eligible Medicaid user in the
absence of the waiver.

¢ We have included the word
“annual” in all factor definitions to
clarify that all estimates must be on an
annual basis.

The following additional factors are
being included in the equation used to
compute the average per capita
expenditures:

A’'=The estimated annual number of

‘Jeneﬁciaﬁes referred to in A who would

eceive any of the acute care services

otherwise provided under the State plan.

B'=The estimated annual Medicaid
expenditure per eligible Medicaid user
of the acute care services referred to in
A'.

C'=The estimated annual number of
beneficiaries referred to in C who would
receive any of the acute care services
otherwise provided under the State plan.

D’'=The estimated annual Medicare
expenditure per eligible Medicaid user
of the acute care services referred to in
c"

F’'=The estimated annual number of
beneficiaries referred to in F who would

(AXB)+(A’XB')+(CXD)+(C' X D)+ (HX1)

receive any of the acute care services
otherwise provided under the State plan.
G'=The estimated annual Medicaid
expenditure per eligible Medicaid user
of the acute care services referred to in

For purposes of the equation, acute
care services means all services
otherwise provided under the State plan
that are neither SNF, ICF, or ICF/MR
services, nor the noninstitutional, long-
term care services referred to in H.

The revised equation that States must
use to determine the cost-effectiveness
of their waiver programs is as follows:

(FxG)+(HXI)+(FXG)

F+H

The main difference is that under the -

revised formula, with the additional
factors, we will be able to compare total
Medicaid costs with and without the
waiver. .
Congress was concerned that the total
of all medical assistance for services
provided to individuals who would
qualify for home and community-based
care under the State plan not exceed on

. an average per capita basis, the total

expenditures that would be incurred for
such individuals if home and
community-based services were not
available.

Accordingly, the statute and these
regulations provide that the State, in its
waiver request must assure us that the
average per capita expenditure under
the waiver does not exceed the average
per capita expenditure, as reasonably
estimated by the State that would have
been made under the State plan had the
waiver not been granted. Congress .
expected that this provision would .
assure that aggregate costs will not be
greater than they would have been
without these alternative services. (H.
Rept. 97-208, p. 967) ‘

Under the interim rules, the equation
used to determine average per capita
expenditures did not take into account
the cost of acute care services covered
under a State's plan, such as physicians
services and inpatient hospital care,
because we though these kinds of
services would be unaffected by the
waiver. However, it was pointed out in
public comments we received, and
reinforced by our own analysis that the
calculation of average per capita
expenditures without acute care
services did not provide a sufficient
demonstration that total or aggregate
costs would not increase. Services

F+H

covered under a waiver may be a
relatively small part of the individual's
total Medicaid costs. Moreover, an
individual residing in the community
and receiving waiver services may use
more of acute care Medicaid services
“than he would have, had he been in a
nursing home. Accordingly, we have
revised the equation so that States will
be asked to provide additional
information that demonstrates the
provision of waiver services will not
result in overall expenditures in excess
of those which would have been .
incurred absent the waiver. The cost of
physician visits, hospitalization,
prescription drugs, etc., that the
individual would have received will be
included in the States’ estimates of
Medicaid expenditures in addition to the
cost of SNF or ICF care. States must
provide estimates that demonstrate that
the total aggregate medical assistance
costs for these.community-based care
recipients not be greater than they
would have been without these
alternative services.

For purposes of the equation in these
final regulations, acute care services
means all services otherwise provided
under the State plan that are not SNF,
ICF, or ICF/MR services, or the
noninstitutional, long-term care services
referred to in factor H of the equation.

If the State wishes to revise its
estimates at some point after a waiver is
approved for example, in order to adjust
for an error in the estimates or for
adding an unanticipated increase in the
eligible population, other factors on both
sides of the equation would also have to
be adjusted as necessary and the
comparison would be re-examined to
determine if the waiver is still cost-
effective. States whose waiver requests
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were approved before or during the 90-
day period following the publication
date of these final regulations under the
original formula will be evaluated under
that formula if their estimates were
submitted in that form. However, the
revised formula will apply to any
subsequent requests for extensions.
Waiver requests that have not been
approved by the 80th day after the
publication date of these final
regulations will be subject to the revised
formula.

In developing the estimates of
utilization necessary to complete the
above computations, the State must
continue to use actual data on nursing _
home cost and utilization and on cost
and utilization of community-based
services for the most recent year before
the waiver takes effect. These figures
must be adjusted by the State to reflect
anticipated growth in the supply of
nursing home beds, availability of
community-based services, and
inflation.

‘The State's experience with utilization
and cost of home and community-based
services provided under title XIX, title
XX, and other programs should provide
a useful basis for the necessary
estimates. The data must be expressed
in full-year terms, and it must represent
unduplicated annualized recipient
counts and not bed counts, The term
unduplicated refers to unduplicated
counts for each value in the formula
specified at § 441.303(f). For example, a
recipient who is an inpatient in a
Medicaid long-term care facility on two
occasions during the year and who also
receives waiver services during the'
year, would be counted as one
unduplicated recipient under formula

. vale A and one unduplicated recipient

under formula value C (and under the
prime formula values as appropriate).
However, when an individual is served
under any single formula value category
on multiple occasions during the year;
he or she would only be counted as one
unduplicated recipient in the applicable
single formula value category. Since
recipients may be counted more than
orce due to their particular
circumstances during the year, States
should supplement their estimates with
data on the number of individuals who
are counted in more thsn one formula
value category.

We have also amended § 441.303(f) to
explain that States must also submit
documentation with their waiver
requests, showing the number of beds in
Medicaid certified SNFs, ICFs, and ICF/
MRs by type, and evidence of the need

bsence of the waiver. States which

.t;or additional bed capacity in the -

propose a waiver population which
would exceed the capacity of presently
certified beds must produce viable
certificates of need and other
documentation that beds would actually
be built (or have been built) and would
be certified absent the waiver. Where
the certificate of need process is no
longer in effect or no longer viable, the
State mast provide other convincing
data that construction would actually
take place or evidence of State
appropriations activity.

States must also provide data that
show the occupancy rates for the beds
in their Medicaid certified SNFs, ICFs,
and ICF/MRs by type; whether there is
any excess bed capacity for these
facilities by type: and if so, the number
of excess beds. If the State has waiting
lists for admission to these facilities, it
must provide data that show the number
of persons awaiting admission to each

_type of facility. The State must also

show how long people have to wait for
admission from the time they are placed
on the list, States requesting a waiver of
the statewideness provision (§ 431.50)
that requires a State plan to be in effect
throughout the State must specify the
political subdivisions in which waivered
services will be offered.

In order to provide further assurance
that the individuals who will receive
home and community-based services
require the level of care provided in an
SNF, ICF or ICF/MR, we have added

new documentation requirements under .
§ 441.303(f)(4). These changes are a

result of our experience in dealing with
waiver requests and are needed to
determine whether the State's estimates
are reasonable. States will be required
to specify in their waiver requests the
number of recipients who will actually
be deinstitutionalized from certified
facilities as compared with those whose
admissions would be deflected or
diverted because they will be receiving
waiver services. Where recipients are
deflected, States will be required to
provide a more detailed description of
their evaluation and screening
procedures for recipients to assure that
waiver services will be restricted to-
persons who would otherwise receive
institutional care. For example, more
stringent assessment protocols or
selection only after nursing home
placement has been requested. States
must also specify where the diverted
individuals will be coming from and
how many will come from each location,
e.g., hospital patients awaiting SNF or
ICF placement, or persons at home.

As under current rules, the State, in its

- waiver request, must provide HCFA

with annual per capita expenditure

estimates and describe how these
estimates were derived. The State mus!
also assure HCFA that the estimates for
the product of factors C X D in the
computation will not be exceeded and
that FFP will not be claimed for home
and community-based services expenses
incurred in excess of the estimates.
HCFA will review all estimates very
closely to determine if they are
reasonable and based on statistically
supportable assumptions. Further,
HCFA will compare all estimates with
data the State must furnish annually on
its actual experience. If the approved
estimates for the home and community-
based services are exceeded. the waiver
may be terminated. HCFA will also
begin to evaluate an approved waiver
after it has been in operation for 28
months, on the basis of findings made
by the Health Care Financing
Administration's monitoring and
assessment activities, on data the State
submits annually on its waiver program
for the first two years of its waiver, and
the results of the independent
assessment of the State’s waiver
program. This analysis and other

_information will be used to determine

whether an extension of the State's
waiver beyvond the third year is
indicated.

The current regulations require States
to include information on estimated
utilization rates and costs for all three
types of institutional groups; that is,
persons who require SNF, ICF, or ICF/
MR care. We have reconsidered this
requirement and have decided that data
on all three categories are not necessary
unless the waiver request provides
services to each category. For example,
there is no need for a State to provide
data on persons who would need SNF
and ICF care if the request is limited to
individuals who would otherwise
require an ICF/MR level of care.
Similarly, if the request does not include
persons who would otherwise require an
ICF/MR level of care, a State would not
be required to furnish data on that
group. Section 441.303(f)(3) has been
added to reflect this policy.

C. Applicability of Home and
Community-Based Waivers

We have revised § 435.232 and
redesignated that section as § 435.217 to
clarify that all States may cover,.as an
optional categorically needy group,
individuals who would be Medicaid
eligible if institutionalized and who, but
for the provision of home and
community-based services, would
require institutionalization in an SNF
ICF, or ICF/MR facility and who will
receive home and community-based

. [
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services under a waiver granted under
section 1815(c) of the Act. The
redesignation is necessary because
§§ 435.230-435.232 relate only to aged,
blind, and disabled groups of eligible
individuals. The new placement in the
regulations clarifies that States may
include families and children in this
option as well.

Section 137(b)(7) of TEFRA added a
new section 1902(a)(10)(A)(ii)(V1) to the

" Act. This amendment did not expand,

but only clarified the provisions under
section 1915(c). Some commenters to the
interim final rule pointed out that
coverage under § 435.232 was limited to
States that covered institutionalized
individuals under a special income test
at § 435.231,

Our revision and redesignation
provides for the inclusion of individuals
whose eligibility in an institutional
setting would be based on requirements
of either the Supplemental Security
Income (SSI) program or the State’s Aid
to Families with Dependent Children
(AFDC) program. Our revision and
redesignation also permits States that
have exercised the option under section
1902(f) of the Act (to use more restrictive
Medicaid eligibility requirements for the
aged, blind, and disabled than those
used for SSI eligibility) to cover, under a
home and community-based waiver,
individuals who would be eligible for
Medicaid under the State’s more
restrictive standards if they were in a
medical institution.

Medicaid eligibility under § 435.217,
as revised in these final regulations, is
determined in accordance with State
plan criteria pertaining to individuals in
SNF, ICF, or ICF/MR facilities. :
Depending on the State plan, this coul
be criteria appropriate to coverage
groups described at §§ 435.121, 435.132
435.231, 435.320, and 435.330 and any
other groups who are eligible only when
in an institutional setting. Also, -
individuals described at § 435.132
(institutionalized individuals who were
eligible for Medicaid in December 1973)
are deemed to meet the inpatient status
requirement if they are receiving home
and community-based services and
continue to meet the other eligibility
requirements of § 435.132 besides
institutionalization.

In States that choose not to elect
coverage under § 435.217, services under
home and community-based waivers are
limited to individuals who are Medicaid
eligible under other coverage groups
included in the Title XIX State plan.

We are also adding a new § 436.217 to
specify that Guam, Puerto Rico, ang the
Virgin Islands may also cover the same
individuals as an optional categorically
needy group.

D. Assurances

We have revised § 441.302(b) to
require a State to provide HCFA with an
assurance that it will arrange for an
independent audit of its waiver program
and make this report available to the
Secretary, the Comptroller General, and
their designees. We are making this

+ revision in response to a public

comment that there was a need for
additional fiscal controls and oversight
of the State programs, and the
suggestion that a specific audit
requirement be included in the
regulations, This requirement may be
waived by us in particular cases; for
example, if the cost of the audit will
exceed the estimated savings of the
State's waiver program. These

assurances apply to all waivers and are °
. effective beginning 90 days after the

publication date of these final
regulations. States that already have
approved waivers are to submit these
additional assurances within this 90-day
time frame.

We have revised §441.302(e) to
require that a State provide HCFA with
assurance that the actual total
expenditures for home and community-
based services under the waiver will not
exceed the agency's approved estimated
expenditures and that the State will not
claim FFP for expenditures exceeding
the approved estimate. The agency's
approved estimated expenditures are
the same estimates required in the
supporting documentation under
§ 441.303(f) and these assurances apply
to each year of the waiver period. These
assurances apply to all waivers and are
effective beginning with services

‘provided under the waiver 90 days after

the publication date of these final
regulations. States that already have
approved waivers are to submit these
additional assurances within this 80-day
time frame.

Regarding these assurances, we have
also redesignated current § 441.304(b) as
§ 441.304(d) and revised it to make it
clear that HCFA may terminate a
waiver, including those approved before
the effective date of these final
regulations, if it finds that actual
expenditures exceed the agency's
approved estimate. (See section G for a
discussion of FFP limitations on
estimated home and community-based
expenditures which also presents the
rational for the revised assurance
requirements of § 441.302(b) and (e)).

We have further revised § 441.302(e)
to require States to provide HCFA with
an assurance that aggregate Medicaid
expenditures for all services provided to
individuals under the waiver do not
exceed the aggregate Medicaid

expenditures that would be incurred for
these individuals in the institutional
setting, in the absence of the waiver.
Such services would include; for
example, physician services, acute
hospital services, dental care, and
pharmaceutical supplies. This additional
assurance is based on one of the public
comments that we received on the
intérim final regulations and is
supported by our own findings that
certain acute care services may be
provided more frequently (or with
greater intensity) to individuals in the
home and community setting than to
those in the institutional setting. To the
extent that this occurs, the home and
community-based services would be
less cost-effective than the estimates
shown. Accordingly, we have also
revised § 441.303(f), which contains the
equation used to estimate the average
per capital expenditures under the
waiver, to require that such services be
reflected in the State's estimates of cost
and utilization. ;

States that already have approved
waivers are to submit the additional
assurance regarding aggregate Medicaid

" expenditures within 80 days after the

publication date of these final
regulations. If a State, including those
with waivers approved prior to the
effective date of these final regulations
is found not to be in compliance with
this requirement beginning 80 days after
the publication date of these final
regulations, HCFA may terminate the
waiver. If a termination becomes
necessary, HCFA will work with the
State to ensure an orderly transition so
that beneficiaries will not be without
necessary services. :

We will not grant a waiver and may
terminate an existing waiver if the

" Medicaid agency does not provide the

required satisfactory assurances within
the applicable time periods.

E. Supporting Documentation

We have revised § 441.303(a) to
require the State to submit a copy of the
standards that it will enforce in those
facilities covered by the Keys
amendment when waiver services will
be furnished in those facilities. We are
making this revision in response to
public comments that suggested closer
scrutiny of the recipients’ health and
safety. This requirement applies to all
waivers, and is effective beginning 90
days after the publication date of these
final regulations. States that already
have approved waivers are to submit
the assurance required under
§ 441.302(a)(3) and a copy of the
applicable standards within this 90-day
time frame.
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We have revised § 441.303(c) to
include a requirement that the Medicaid
gency furnish us with the procedures it
ses to assure reevaluation of need at
regular intervals. The requirement for a
reevaluation was explained in the
preamble to the interim final regulations
(46 FR 48535) but was inadvertently
omitted from the CFR text. We have
included the additional requirement that
it be done at regular intervals in
response to a public comment. We have
added a new § 441.303(d) that requires
an agency to describe how it will meet
‘the requirement that eligible
beneficiaries be informed of the feasible
alternatives available under the waiver
and be permitted to choose either
institutional services or home and
community-based services, Finally, we *
have revised the assurance at
§ 441.302(d) to clarify that beneficiaries
must be given the choice of either the
institutional or home and community-
based services.

We have added a new § 441.303(e) to
require an agency to explain in its
waiver request the post-eligibility
treatment of income and resources for
those individuals who are eligible under
a special income level for home and
community-based services. In the
preamble of the interim final rule we

tated that to insure equal treatment of
i:ituﬁmlimd beneficiaries and

eficiaries receiving home and .

community-based services under a
waiver, we would apply similar
payment rules for those beneficiaries
who are eligible for home and
community-based services through use
of a special income level. However, we.
inadvertently omitted from the CFR text,
the information requirement that States
tell us how they plan to treat the income
and resources of those individuals
receiving home and community-based
services who are eligible under a special
income level. Through this requirement,
we will know more clearly how payment
is being calculated (§8 435.217, 435.728,
and 435.735).

We have revised § 441.303(f) to
require the State to provide the number
of beds in Medicaid certified SNFs, ICFs
and ICF/MRs by type, and evidence of
the need for additional bed capacity in
the absence of the waiver. The interim
final regulations at § 441.303 required a
State to furnish us with sufficient
information to support all assurances,
including the assurance concerning per
capita expenditures. We have concluded
that evidence of bed capacity is such an
integral part of the agency's explanation

f estimated per capita expenditures
“at no waiver request would be
fficient without this documentation.

States that propose a waiver population
that would exceed the capacity of
presently certified beds must produce
viable certificates of need and other
documentation that beds would actually
be built (or have been built) and would
be certified absent the waiver. Where
the certificate of need process is no
longer in effect or no longer viable the
State must provide other convincing
data that construction would actually
take place or evidence of State
appropriations activity. Accordingly, we
are specifying this information as an
explicit documentation element in these
final regulations. States must also
provide data that show the occupancy
rates for the beds in their Medicaid
certified SNFs, ICFs, and ICF/MRs by
type; whether there is any excess bed
capacity for these facilities by type; and
if 8o, the number of excess beds. If the
State has waiting lists for admission to -
these facilities, it must provide data that
show the number of persons awaiting
admission to each type of facility. The
State must also show how long people
have to wait for admission from the time
they are placed on the list. States
requesting a waiver of the
statewideness provision (§ 431.50) that
requires a State plan to be in effect
throughout the State must specify the
political subdivisions-in which waivered
services will be offered.

This information is needed to
determine whether a State would have
the capacity to provide institutional care
in the absence of a waiver to those
individuals who will receive home and
community-based services. If the State
would not have adequate bed capacity
to institutionalize these individuals, its
estimates may be found unreasonable.

We have added a new § 441.303(f)(4)
that requires States to specify the
number of waiver clients actually being
deinstitutionalized from certified
facilities versus those diverted from
admiseion. Where individuals are
merely diverted, States must provide
additional evaluation methods to assure
that services will be restricted to
persons who would otherwise receive
institutional care. States must also
specify where the diverted individuals
will be coming from and how many will
come from each location, e.g., hospital
patients awaiting SNF or ICF placement,
or persons at home. These changes are a
result of our experience in dealing with
waiver requests and are needed to
determine whether the State’s estimates
are reasonable.

Finally, we have added a new
§ 441.303(g) that requires a State to
provide for an independent assessment
of its waiver program and make the

results available to HCFA prior to the
end of the three-year waiver period. The
assessment must evaluate the quality of
care provided to recipients, access to
care, and the cost-effectiveness of the
waiver, and cover at least the first 24
months of the waiver period. This
requirement may be waived by us in
particular cases; for example, if the
State's waiver program is very small
(such as a model waiver) and the cost of
the assessment will exceed the
estimated savings of the waiver. We are
making this revision to provide more
information about the impact of the
waiver and to assist in determining
whether a State’s waiver should be
extended beyond the third year. These
requirements apply to all waiver
requests and requests for extensions
that are received after April 12, 1985.

F. Duration of Waiver

We have revised § 441.304(a) to
provide that after September 8, 1685, the
effective date for a waiver will be
established by HCFA prospectively on
or after the date of approval and after
consultation with the State agency. This
revision is based on our program
experience that most waiver requests
undergo considerable revision before
final approval. Accordingly, we believe
that States should not commence a
waiver program until all issues are
resolved and we are sure that the
waiver program will be operated in
accordance with applicable regulations.
To facilitate a smooth transition, we are
retaining our current policy for waiver
requests received through September 9,
1985. Our current policy provides that a
waiver becomes effective on the first
day that the State meets the substantive
requirements for approval as
determined by HCFA and continues for
a three-year period from that date. A
retroactive effective date, however,
cannot be earlier than the first day of
the quarter in which an approvable
waiver request is submitted, even
though a State might have met all
substantive requirements before the first
day of that quarter.

We have also added new
§§ 441.304(b) and 441.304(c) to clarify
our policy concerning renewcls of
existing waivers. When we rcceive a
request to review an existing waiver, we
will determine whether that request is
an extension of the existing waiver or
a new waiver request, In general, if a
State makes significant changes in its
waiver program when it requests
extension of the initial waiver, we will
consider the request to be a new waiver
proposal. Factors that we will use to
determine whether a significant change
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has been made will include changes in
the eligible population, services
provided, service area, and statutory
sections waived. If a State submits a
renewal request that would add a new
group to the existing group of
beneficiaries covered under the waiver,
we will consider it to be two requests;
one as a renewal request for the existing
group, and the other as a new waiver
request for the new group. When a
renewal request is treated as a new
proposal and we formally request
additional information from the State,
we may extend the State's waiver as
initially approved for up to 80 days, if
the waiver is about to expire. If a State
intends to request a renewal of an
existing waiver, it must submit the
request at least 90 days before the third
anniversary of the effective date of the
waiver.

G. FFP Limits

The limitations on FFP in
expenditures for home and community-
based services contained in § 440.180(b)
are being expanded and redesignated as
a new § 441.310. This expansion
expresses the intent of Congress that
program effectiveness result from State
assurances required under the statute,
We are making these revisions based on
a public comment (with which we agree)
noting that under the waiver, there are
no safeguards to protect against rising .
total costs. Clearly, it was not the intent
of Congress that the home and
community-based services provisions
result in an increase of Medicaid long-
term care expenditures. Accordingly, we
are excluding from the definition of
medical assistance under the waiver,
payments for any expenditures in
excess of the State's estimates. FFP will -
thus be available in these expenditures
only up to the agency's approved
estimate of the total expenditures for
home and community-based services
under the waiver. This estimate is

‘contained in the supporting

documentation required under
§ 441.303(f) and is expressed as the
product of the estimated annual number
of beneficiaries who would receive
home and community-based services
under the waiver (factor C) and the
estimated annual Medicaid expenditure
for home and community-based services
per eligible Medicaid user (factor D).
This FFP limit applies to all home and
community-based services provided
under the waiver beginning 80 days after
the publication date of these final
regulations.

To provide an additional control for

.fmforcement of health and safety

tandards, these final regulations
exclude from the definition of medical

assistance, services provided in
facilities that do not meet the standards
required under § 441.302(a). Thus, FFP
will not be provided for services
furnished during any period in which the
facilities are found, by the Secretary, not
to be in compliance with the applicable
State standards described in that
section. All types of providers that
furnish services under the waiver must
meet State health and safety standards.
However, to ensure that Medicaid
beneficiaries receive quality care in a
safe setting, we have made the FFP limit
apply to all kinds of facilities where
services are furnished. This includes

residential facilities subject to the Keys

amendment provisions, even when the
facility itself does not furnish the
service. This sanction applies to all
facilities that are subject to health and
safety requirements; facilities subject to
the Keys amendment provisions and
facilities subject to other State health
and safety requirements. Further, this
sanction applies to all waivers
beginning 90 days after the publication
date of these final regulations. This
sanction resulted from public comments
that FFP should not be provided if a
facility fails to meet health and safety
requirements. Finally, we note that the
FFP limits regarding expenditures and
the health and safety requirements

. apply specifically to home and

community-based services. Regular
Medicaid services are not affected.

H. Miscellaneous Changes

We are adding the word “legal” to the
term “recipient's representative” in
§ 441.302(d) to clarify our original intent
that a beneficiary or his or her legal
representative is involved in decisions
about feasible alternatives under a
waiver. This change was suggested by
one commenter and we agree that
adding the word “legal” is necessary to
clarify the intent of this provision. The
term “legal” representative is not
intended to imply that the
representative must be an attorney, but
that the representative must be
designated in accordance with the laws
of the State. :

We have added a new § 441.308 to
specify the regulations that govern the
hearlngl:'rroceduru for States, as  _
suggested in the public comments. The
procedures described at 45 CFR Part 213
will apply to State requests for hearings
on terminations. We decided to use"
these particular hearings procedures
because States are familiar with them
regarding other Medicaid provisions.
The adoption of these particular
hearings procedures for waiver
terminations in no way implies that
HCFA believes that waivers are State

plan amendments or that an adverse
decision would be appealable to the
United States Court of Appeals under
section 1116{a)(3) of the Act.

We have revised § 440.180 to clarify
that home and community-based
services are those services provided
under the waiver that are not otherwise
provided under the State's Medicaid
plan. Home and community-based
services are only those services that are
in addition to the Medicaid services
otherwise provided under the State plan.
Accordingly, States submitting waiver
applications should not request
authority to provide services that are
already authorized under their State
plan. The waiver request should seek
authority only for the actual home and
community-based services that will be
provided under the waiver.

Although we have still not mandated
that any specific form or format be used
by States when submitting waiver
requests, we have made an
administrative change to the waiver
proposal procedure. We have revised
§ 441.301(b) to specify that each waiver
request must be limited to one of the
following target groups or any subgroup
thereof that the State may define:

» Aged or disabled, or both.

* Mentally retarded or
developmentally disabled, or both.

* Mentally ill.

We are requiring States to submit
individual waiver requests for each
target group (or subgroup) to expedite
the waiver review process and to avoid
the need to deny a waiver request
involving more than one of the three
target groups when there are problems
that relate only to one of those groups.

We are making several technical
changes in these regulations. We are
modifying the language in § 441.302(c) to
reflect more accurately our original
intent and the intent of the legislation
that States evaluate and periodically
reevaluate the recipient’s need for SNF
or ICF services. We are updating an
obsolete citation in § 435.3 and adding
paragraph headings and designations
within paragraphs in § 441.302. In
addition, we are clarifying in
§ 441.302(a) our original intent that
safeguards to protect the health and
welfare of recipients apply to all types
of providers who provide services 'llndEI
the waiver.

IV. Applicability of Regulation Changes

“The changes implemented by these
final regulations apply to all waiver
applications and are effective 30 days

* after the publication date of these final

regulations except as noted below:
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A. Keys amendment provisions—
Beginning 90 days after the publication
date of these final regulauons these
provisions apply to all waiver requests.
and extensions that have been approved
or that will be approved. This includes
both the required assurances concerning
facilities subject to the Keys amendment
as well as the loss of FFP (§ 441.310) for
any period in which a facility subject to
health and welfare requirements is
found to be out of compliance with State
standards.

B. Revised formula for expenditure
and utilization estimates—As previously
indicated in Section IIL.B. of the
Regulation Changes, States whose
waiver requests were approved under
the original formula before or during the
90-day period following the publication
date of these final regulations, will be
evaluated under that formula if their”
cost estimates were submitted in that
form. States submitting waiver requests
that have not been approved during the
80-day period following the publication
date of these final regulations must
submit the required estimates under the
revised formula. States that request an
extension of a waiver that was

.approved before or during the 90-day
period following the publication date of
these final regulations must also submit
the required estimates under the revised
formula.

C. Limits on FFP—These final
regulations provide for FFP limits when
the State's estimate of total expenitures
for home and community-based services
are exceeded (factors C x D in the cost-
effectiveness formula). This FFP limit
applies to all home and community-
based services provided under the
waiver beginning 90 days after the
publication date of these final
regulations. The FFP limit will be
prerated and will not be applied
retroactively because States were not
aware of this requirement before these
final regulations.

If a State exceeds its “C x D"
estimate, it may, in addition to the FFP
limit, be subject to waiver termination.
Beginning ninety days after the date of
publication, HCFA may terminate a
waiver in any case where the State
exceeds its approved estimates, even if
the waiver was approved prior to the
publication of these final regulations.

D. Requirement that States submit
individual waiver requests for each
target group—This requirement, which is
specified in new § 441.301(b)(6), applies
only to new waiver requests that we
receive after April 12, 1985. -

E. Assurances—The new assurances
specified in §§ 441.302(a)(1),

41.302(a)(3), 441.302(b), 441.302(e)(2).
"d 441.302(e)(3) apply to all waivers

and are effective beginning 90 days after
the publication date of these final
regulations,

F. Independent assessment—The new
requirements for an independent
assessment of a State's waiver program
specified in § 441.303(g) apply to all
waiver requests and requests for

extensions that are received after April

12, 1985.

G. Duration of a waiver—Revised
§ 441.304(a) is effective after September
9, 1985, and applies to all waiver
requests and requests for extension that
are received after September 9, 1985.

V. Policy Clarifications

Since the publication of the
implementing rules on October 1, 1981,
several issues have arisen through
internal staff discussions, outside
correspondence and some waiver
requests that were submitted. As a
result, we are providing the following
clarifications:

A. Coverage of Prevocational and
Vocational Training and Educational
Activities

Prevocational and vocational training
and educational activities may not be
provided under the home and
community-based services waiver.
Among other things, section 1915(c) of
the Act requires that the proposed
service may be provided only to
individuals who would otherwise
require the level of care provided in an
SNF, ICF, or ICF/MR. .

While many services could be
construed as an aid to avoid
institutionalization, we have concluded
that qualifying services under section
1915(c) of the Act must be directly
related to the ultimate goal of the home
and community-based services; that is,
enabling the recipients to accomplish
those day-to-day tasks necessary for
them to remain in the community and
avoid institutionalization. We do not
believe that prevocational and
vocational training and educational
activities are commonly furnished as a
means of avoiding institutionalization.
Individuals would not, in the absence of
such services, require
institutionalization. Therefore, in
applying our regulations, which define

. home and community-based services,

we have interpreted § 440.180 as
excluding these services because they
are not cost effective alternatives to
institutionalization.

B. Deeming Methodology

The preamble of our October 1, 1981,
interim final rule was silent as to the

. deeming of income when determining

eligibility for home and community-

based services. Deeming means that the
income and resources of certain persons
in an individual's family are considered
as the income and resources of the
individual even though not actually
contributed. The following discussion is
provided to clarify this issue.

" In general, Medicaid institutional
rules are governed by the Supplemental
Security Income (SSI) eligibility rules.
The SSI law requires that, when an
eligible couple is separated due to
institutionalization of one spouse, the
resources of each spouse are considered
mutually available for a period of six
months after the month they cease to
live together; however, the income of
each is considered separately during
this period. After this six-month period.
the resources of each spouse are no

Jlonger considered mutually available.

Rather, each spouse is treated as an
individual in determining SSI eligibility
and only the income and resources
actually contributed by one spouse to
the other are considered.

When a couple is separated due to
institutionalization and only one spouse
is eligible for SSI, the SSI deeming rules
(which do not apply to members of an
eligible couple) are applicable. These
rules provide that, except for actual
contributions, the income and resources
of the ineligible spouse are no longer
deemed available to the eligible spouse
beginning with the month after the
month in which they cease to live
together.

Following the same deeming concept,
when an eligible child is separated from
his parents due to institutionalization,
parental income and resources are no
longer deemed available to the child and
so do not affect the child's SSI eligibility
beginning with the month after the
month in which the child ceases to live
with the parents.

Most States follow the SSI rules as
required in section 1902(a)(17) of the Act
of institutional deeming cases. The
effect is that deeming of income and
resources occurs for a relatively limited
time period, thus creating an
institutional bias. That is, individuals
who reside in an institution are able to
obtain Medicaid eligibility sooner than
individuals living together in the
community because of insutuhonal
deeming rules.

To reduce bias towards
institutionalization, HCFA issued an
interim instruction (AT 82-8) in May
1982, under which States were allowed
to request a waiver to employ the
deeming rules that apply to persons in
institutions for the eligibility group at 42
CFR 435.232—aged, blind and disabled
persons who would be eligible for
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Medicaid in an institution under a

ecial income level, This eligibility

up was not a statutorily mandated
but was included in the interim
final regulations published on October 1,
1981. (It has been revised and
redesignated in these regulations as

§ 435.217.) Thereafter, section

" 1902(a)(10) of the Act was amended by

TEFRA to specifically establish a new
optional categorically needy group for
bome and community-based services:
(§ 435.217 of these regulations) that
incorporated the group specified under
§ 435.232 into the law and expanded on
it. Under this new option (§ 435.217),
States have the choice of electing to

. cover for home and community-based
+ services those categorically or medically
* needy persons who would be eligible

under the State's Medicaid plan ifin a
medical institution. (A more complete
explanation of the individuals to whom
this option pertains can be found in
section [II.C. of the preamble.)

In determining eligibility under this
new optional group, States are required
to employ eligibility criteria that would
be employed if the individual were in a
medical institution (including the

" institutional deeming rules). Therefore,

waivers are no longer necessary to
employ the institutional deeming rules

come level. States that choose to cover

dividuals under § 435.217 for home
and community-based services must
now use the institutional deeming rules
for these individuals in determining
whether they would be eligible for
Medicaid if they were in a medical
institution. If the State wishes to apply
more restrictive deeming rules to these
individuals it may do so by framing the
scope of the population eligible for the
home and community-based services
waiver under section 1915(c) of the Act
in a manner that employs more
restrictive deeming rules (such as those
used when individuals reside in the
community). This is consistent with the
terms of section 1902(a)(10j(A)(fi)(VI)
which applies only to individuals "who
will receive home and community-based
services pursuant to a waiver” under
section 1915(c) of the Act.

States that cover the medically needy
have an option to include medically
needy individuals under § 435.217
providing those individuals would
qualify for Medicaid in a medical
institution as medically needy at the
outset of their stay in the institution.
Even if they do not exercise this option,
the States may choose to employ

‘r individuals covered using the special

vaiver of section 1902(a)(10)(C)(i)(111) =

'i::slilulional deeming rules through a

which requires that the methodologies of

the most closely related cash assistance
program be used to determine eligibility.

For groups other than those specified
under § 435.217 and the medically
needy, the applicable deeming rules are
the rules derived from the relevant cash
assistance program. For example, for
SSI recipients in the community, the
community deeming rules are the
appropriata rules.

On September 1, 1983, we published a
final rule that revised regulations at 42
CFR 435.121, 435.734, and 436.711 to
reinstitute the deeming rules for
categorically needy aged, blind and
disabled spouses that were in effect in
1977 (47 FR 31899). The 1877 provisions
prohibited section 1902(f) States from
using any deeming rules that were more
liberal than SSI or more restrictive than
the rules in effect under the State's
Medicaid plan on January 1, 1972. The
1902(f) States covering persons under
the new optional categorically needy
group (§ 435.217) will have to employ
their institutional deeming rules. As is
the case of States that have not selected
the 1902(f) option, these States may
apply more restrictive deeming rules
(than their institutional deeming rules)
for their home and community-based
services populations by framing the
scope of the eligible population under
the section 1915(c) waiver in a manner
that employs the more restrictive rules..

To assist States in utilizing the home
and community-based waiver process to
avoid unnecessary institutionalization
and reduce expenses, a State may also
submit a model waiver request in
addition to or in lieu of a fuller home
and community-based waiver request.
Coverage under the model waiveris .
limited to blind and disabled children

" and adults who would otherwise be

ineligible for Medicaid while living at
home because of the SSI deeming rules.
The model request relates specifically to
those individuals who, as determined by
the State, have or would have
established eligibility for Medicaid
services based on institutionalization.
The sole purpose of the request is to
provide authority for the State to furnish
such individuals with services in the
home and community setting. States are
required to offer at least one home and
community-based service under the
model request, for example, case
management services, in addition to
those services that are now included in
the State's Medicaid plan. Further,
States are limited to a maximum of 50
cases for each model request.

We note that section 134 of TEFRA -
added a new section 1802(e)(3) to the
Ac! to provide States with the Option of
covering, under Medicaid, certain

disabled children age 18 or under, who
are living at home. These children could
also be eligible for home and
communily-based services under a State
waiver.

V1. Public Comments

We received comments from State
Medicaid agencies, public and private
interest groups, Congress, and
individual citizens who work in the
health field. Must of the 32 commenters
on the interim final rule support the
concept of a waiver program for home
and community-based services, although
many do suggest some revision to the
regulations. Some commenters want the
regulations to impose additional
requirements before a State can qualify
for a home and community-based
services waiver. Although many of the
comments we received are worthwhile,
we do not want to impose additional
requirements unless they serve a
compelling Federal interest. While mary
of these suggestions are not
incorporated in these regulations, we do
anticipate that some States may,
independently, decide to adopt them. In
general, we believe that Congress
intended to give the States maximum
flexibility in operating their waiver
programs. We expect this flexibility to
foster initiative and to encourage States
to administer cost-effective programs
that meet specific local needs.

In view of the widespread interest in
the home and community-based services
waiver provision, we are soliciting and
will give careful consideration to any
comments received from the public.
Comments received will be considered
and may be used as the basis for future
revisions of these regulations.

Statewideness:

Comments: The statewidcness
provision, 42 CFR 431.50, requires that a
State plan be in effect throughout the
State; however, this requirement may be
waived in the context of a home and
community-based waiver program. One
commenter suggests that HCFA identify
the specific circumstances when single
community waivers will be granted
rather than waivers covering the entire
State. Another commenter asserts that
Congressional intent was to allow only
a one-time waiver of the statewideness
requirement.

Response: Section 1915(c) of the Act
provides the Secretary wilh waiver
authority to permit States to include as
medical assistance (eligible for Federal
financial participation) the cost of home
or community-based services which
meet certain conditions. Section
1915(c)(3) provides that a waiver “may
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include a waiver of the requirements of
section 1902(a)(1) (relating to
statewideness) and section 1902(a)(10)."
It further provides that the waiver “shall
be for an initial term of three years and
upon the request of a State, shall be
extended for additional three-year
periods” unless the Secretary
determines that for the previous period
certain assurances were not met. This
language clearly suggests that the
“statewideness" waiver could continue
for more than the initial three year term
of the waiver. Consequently, we do not
believe that the Conference Committee
Report's general reference.

“The conference agreement follows
the House provision,” should be viewed
as an endorsement of the “one-time
waiver of Statewideness"” which was
part of the House bill. See H.R. Rept. No.
97-208, p. 868. Indeed, the House bill
contained specific language which
provided, “During the 12-quarter period
beginning on October 1, 1981, the
Secretary may waive the requirement of
section 1902(a)(1) as it applies to the
administration of community care plans
approved under this section.” This three
year limit in the House bill (which is
consistent with the comment) was
omitted from the legislation which was
passed. Therefore, we do not adopt the
comment, which we believe is contrary
to the statute's provision for renewal of
the waiver. '

We also do not believe it is
appropriate to identify the specific
circumstances under which
statewideness will be waived.
Especially, because of the differences in
resources among States and the
constraints inherent in meeting the -
statutory assurances, we believe itis .
appropriate to evaluate statewideness
:aiver applications on a case by case

asis.

Objective Standards for Service
Packages

Comments: One commenter
recommends that States be required to
develop objective written standards to
determine the appropriate service
package for each individual within a

group.

Response: We believe this is an
unnecessary requirement since we
already require the States to provide a
written evaluation and plan of care that
must be supported by appropriate
documentation.

Health and Welfare Standards

Comments: Some commenters
recommend additional requirements
concerning the standards for services

‘)nd for those who provide the services. «

ne commenter wants clarification as to

how HCFA will ensure that all
requirements are being met.

Response: Section 1915(e) of the Act
specifically places the responsibility for
monitoring waiver programs with the
Secretary. HCFA, having the delegated
authority to administer the waiver
program, recognizes its obligationto
ensure the establishment of necessary
additional standards and compliance
with all health and welfare standards
required under this section of the law as
well as under section 1616(e) of the Act.
We believe that the regulations, as
modified, contain sufficient assurances
to ensure adequate compliance by virtue
of the requirements for State licensure
or participation standards for all
providers furnishing services under the
waiver (§ 441.302(a)) and the additional
FFP restriction applicable to services in
facilities which do not meet the
standards (§ 441.310(a)). )

We do not want to limit State
flexibility or initiative unnecessarily by
imposing requirements that result in
unnecessary and expensive
administrative burdens. Therefore, we
have given States as much authority as
possible for establishing the standards
for provider participation. Each State
must develop the safeguards necessary
for its particular program.

However, in light of public comments
received, we have added a requirement
that States must meet the standards of
gection 1616(e) of the Act when home
and community-based services are
provided in facilities that fall under the
purview of that provision. Those
standards apply to institutions, foster
homes, or other p living
arrangements where a significant
number of SSI recipients are residing, or
are likely to reside.

Waiver Requests—General

Comments: One commenter asks if
States can submit sequential or serial
waiver requests. Others recommend that
all waiver requests be published in the
Federal Register with a comment period
and that the Department issue a periodic
report on approved waivers.

Reponse: States may submit more
than one waiver request. Further, we
could not publish waiver requests in the
Federal Register and still make a
Secretarial decision within the statutory
90-day period (section 1815(f) of the
Act). We will, however, consider
publishing a periodic report in the
future. We will also determine whether
there are alternate ways of making this
information available. Currently, we are
concentrating our resources on
reviewing and processing the actual
waiver requests.

Termination of Waiver

Comments: Some commenters are
opposed to the threat of termination of a
waiver if the program is not cost-
effective in one particular year. They
suggest that States should be allowed to
experiment and reconcile any problems
over the full three-year period.

Response: We believe that a one-year
period is an equitable time frame to

-measure compliance with the

requirements of the waiver and to
terminate or continue the waiver based
on our findings. By law, States must
provide the Secretary with information
on the impact of the waiver annually,
and the law authorizes us to terminate a
waiver if we find non-compliance
(section 1915(e) of the Act).

We have added a new § 441.306 to
specify that the procedures described at
45 CFR Part 213 will apply to State
requests for hearings on terminations.
Wae chose these particular hearings
procedures because States are already
familiar with them regarding other
Medicaid provisions.

Definitions of Services

Comments: Some commenters want
Federal criteria and guidelines issued
for the definitions of services. These .
commenters fear that the lack of uniform
standards will lead to overlapping :
gervices, low quality services, and poor
fiscal accountability.

Response: The legislation is intended
to provide States with the flexibility to
develop and implement waiver
p that meet local needs.
Although we have offered suggested
definitions of services in the interim
final regulations (46 FR 48533), we do
not believe that it is appropriate to
mandate these definitions. Further, we
believe that the program contains
sufficient safeguards against the
Eouible abuses that these commenters

ave cited.

Services—General

Comments: Many commenters suggest
that we specifically list various
qualifying services in the regulations to
encourage States to provide them in
their waiver programs. These
commenters believe that this is
necessary to ensure the availability of a
full range of services under the waiver

rogram.

Response: It is not necessary nor
possible to list all services in the
regulations. States are free to include
any type of appropriate service in their
programs—hospice services, home

»adaptations to increase safety,
nutritional assessment, counselling, etc.
The law does not restrict the coverage

i
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- of appropriate services as long as the

F

State:

(1) Demonstrates that the services are

cost-effective;

(2) Demonstrates that the services are
necessary to avoid institutionalization;

(3) Includes and defines the services
in its waiver request; and

(4) Obtains HCFA approval.

Finally, it is not appropriate for us to
encourage or discourage the use of a
particular service. Each State decides
what combination of services is
appropriate for its particular program.

Room and Board

Comments: One commenter suggests
that Medicaid should pay for room and
board under residential care using the
six-month limitation in title XX of the
Act; and that the policy for room and
board should be the same for all
services. The six-month limitation under
title XX of the Act provides for FFP for a
maximum of six months when room and
board is determined to be an integral
but subordinate part of another covered
service. Another commenter wants the
regulations to clarify that the prohibition
against payment for room and board
does not apply to the medical and
personal care services of foster care
programs.

Response: Section 1915(c)(1) of the
Act specifically excludes payment for
room and board under home and
community-based services. As indicated
in the preamble of the interim final rule,
the only exception to this prohibition
that is authorized by the statute is for
respite care. We see no need to include
in these regulations a clarification of the
status of room and board in foster care
programs. The prohibition against room

‘and board in these regulations is clearly

in the context of the home and
community-based services waiver
programs.

Cost-Effectiveness

Comments: Besides the specific
categories of qualifying services, the
regulations (§ 440.180) state that other
services requested by the Medicaid
agency can qualify if approved by
HCFA as cost-effective. One commenter
recommends that HCFA approval not be
required for these “other services” since
the statute does not contain this
requirement. The commenter suggests
that the statute provides that the entire
plan must be cost-effective not any
particular service requested by a
Medicaid agency.

Response: The statute gives the
Secretary broad discretion regarding the
criteria that services must meet to be
considered qualifying services; .
particularly, those services not

specifically mentioned in (ne legislative
history. We believe it is appropriate to
impose criteria for these additional
services, that will ensure conformance
with the statutory intent to reduce
Medicaid expenditures by providing
lower-cost non-institutional services
under the waiver. Accordingly, we are

_ requiring HCFA approval for “other

services" on the basis of cost-
effectiveness and the necessity of the .
service to avoid institutionalization.

Evaluation of Need

Comments: Some commenters
recommend additional restrictions for
the process of evaluating an individual's
need for an SNF or ICF level of care. For
example, one commenter wants the
regulations to specify that only a State
agency can perform the evaluation. One
commenter wants the regulations to
require periodic reassessments of the
need for care. Another commenter
suggested that the evaluation must
include an assessment of the recipient's
total needs. These commenters believe
that additional restrictions will make the
evaluation process more effective by .
maintaining uniform standards,
promoting consistent application of the
standards, and eliminating possible
conflicts of interest in the case of private
evaluations.

Response: States are required to
describe their evaluation procedures
and to submit their screening documents
with their waiver request. They are also
required to maintain written
documentation of their evaluations and
to have this documentation available for
review. :

The Congressional intent, as
evidenced by House Report No. 97-158,
Vol. II, pp. 319-320, is to allow the States
flexibility in the development of
appropriate evaluation procedures and
in their implementation. We believe that
the regulations provide this flexibility.
States may decide who develops and

- conducts the evaluation of need and

they may use whatever evaluation
instruments are appropriate.

While we do not believe that
extensive limitations on a State’s
options are warranted, we do agree that
a periodic reevaluation of the need for
care should be explicitly required in the
regulations. Section 441.302(c) has been
revised accordingly. We note that those
States already filing waiver requests
have, in fact, provided for this
reevaluation in their waiver requests. To
date, all of the waiver requests we have
received included a provision for a fairly
complete assessment of the individual's
total needs.

Plan of Care

Comments: One commenter
recommends that the plan of care be
developed by a physician, nurse, or
licensed staff member of the facility or
agency. The commenter feels that this
would protect recipients against
inadequate care. Others suggest that the
State be allowed to review the
individual case plans on a sample basis
to avoid unnecessary administrative
expenses, and that the waiver requests
contain specific and detailed
information on plans of care, services,
and case management to ensure
efficient, effective programs.

Response: The purpose of the
regulations is to give States the
maximum opportunity for innovation
with a minimum of Federal intervention.
Accordingly, we believe that the States
should decide who is responsible for
developing the plan of care. The States
do not have to approve the plans in
advance nor review every plan. Since
the States have the authority to develop
their own approval process, they can
indeed choose to review plans on a
sample basis. As for the information in

- the waiver request, the preamble of the

interim final regulations discussed the
general nature of the information
required, However, the actual material
in the waiver request must contain
specific, detailed, and complete
information on all services, procedures,
etc.

Comments: One commenter wants to
know why institutions for mental
diseases (IMDs) are excluded.

Response: The Congressional
Committee Reports do not discuss IMDs.
Section 1915(c)(1) of the Act, however,
clearly limits eligibility to persons who
would require SNF or ICF level of care,
the cost of which would be reimbursed
under the State plan. Mentally ill
persons who require SNF or ICF level of
care can qualify for home and
community-based services. However,
individuals who are between the ages of
21 and 65 and who would otherwise
receive services in a hospital, skilled
nursing facility, or intermediate care
facility that is an IMD are not eligible to
receive services under the waiver
because Medicaid coverage in IMDs is
not authorized for these individuals.

Choice of Alternatives

Comments: Some commenters sugges!
States be required to document that
beneficiaries were informed of
alternatives and that beneficiaries were
permitted to choose the type of service
desired. Others recommend that persons
in institutions be allowed to request

i ol IO
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waiver services, One commenter
recommends that “representative” be
changed to “legal representative" in
§ 441.302(d).

Response: We agree that
“representative” should be changed to
“legal representative” and have revised
§ 441.302(d) accordingly. However, we
also believe that requiring States to
document that beneficiaries were
informed of alternatives is unnecessary
and overly burdensome. The State must
assure HCFA in its waiver request that

" the beneficiary choice requirement will

be met. We have also added a new

§ 441.303(d) requiring that the State
furnish to HCFA a description of how
the beneficiary choice requirement will
be met. Further, a beneficiary can
request a fair hearing if he or she is
denied a choice of services.

Although the regulations state that
services can be furnished only to
recipients who are not inpatients; this
does not preclude a State from including
currently institutionalized ons as
one of the groups of individuals who
will be offered waiver services, if this
will permit these individuals to leave the
institution. This option can allow certain
individuals to leave the institution and
receive the necessary services in the
home, at a lower cost to Medicaid.

Limitation of Costs

Comments: One commenter
recommends that expenditures under
the waiver be permitted to exceed the
limitation of comparable,

institutionalized care. The commmenter

states that there are many advantages in
maintaining a person at home, even if it
is more expensive than an institution.
Otker commenters are concerned about
the potential for accelerating total or
aggregate costs despite the average per
capita limitation in the regulations. One
commenter suggests that the State
methodologies concerning average per
capita expenditures be made part of the
public record. '

Response: Congress specifically
included a cost limitation in the
legislation. However, the legislation
does provide some flexibility since the
limitation is based on average per capita
expenditures. This permits States to
include some individuals whose
maintenance costs are actually higher
than the cost of comparable services in
an institution. :

We agree with the comment that the
current requirements for a waiver do not
contain adequate safeguards to protect
against an increase in total Medicaid
costs as a consequence of the waiver.

learly, it was not the intent of
Congress that the home and community-
based services provision resull in an

increase in Medicaid long-term care
expenditures. Therefore, the limitations
on FFP in expenditures for home and
community-based services contained in
§ 440.180(b) are being expanded and
redesignated as a new § 441.310 to
express the intent of Congress that
program effectiveness result from State
assurances required under the statute.

Under these final regulations, FFP is
available in these expenditures only up
to the agency's approved estimate of the
total expenditures for home and
community-based services under the
waiver. We have also revised
§ 441.302(e) to require a State to provide
HCFA with an assurance that aggregate
Medicaid expenditures for all services
provided to individuals under the
waiver do not exceed the aggregate
expenditures that would be incurred for
these individuals in the institutional
getting, in the absence of the waiver.
Also, we have revised § 441.303(f) to
require a State to include all Medicaid
expenditures in its computation of
average per capita expenditures.

Rega the comment on State
methodologies, we believe that
publication is unnecessary. This
information can be requested directly
from the States that have submitted
waiver requests. :

' Annual State Reports

Comments: One commenter
recommends that certain specific items
be included in the information that the
State must submit in the annual reports.
Another recommends that the State
reports be available to providers and
consumers.

Response: We have developed a data
collection plan that will be used by the
States. The plan permits us to compare a
State's actual expenditures with its
estimated expenditures and determine
whether the State has met its
assurances. Our objective {s to limit
State reporting requirements as much as
possible, yet assure that basic program
requirements are met. As we gain
experience with the annual reports, we
may wish to request some of the specific
items that the commenter suggested.

Regarding the availability of State
reports, providers and consumers could -
request this information directly from
the State, Copies of State reports will
also be subject to disclosure under the
Freedom of Information Act.

Computation of Average Per Capita

“Expenditures

Comments: Some commenters suggest
that States be permitted to use their own
methods of computing average per
capita expenditures, as long as they are
able to demonstrate that the aggregate

cost of long-term care will be reduced.
Others suggested that other items such
as State administrative costs be
considered in the computation.

Response: As previously discussed in
section IILB. of this preamble, we have
made various revisions to the
computation. We believe that the
computation in the regulations is an
appropriate reflection of Congressional
intent. We also believe that it is
necessary for all States to use the same
computation method to meet this
particular legislative requirement. To
monitor the waiver programs effectively,
HCFA must have the necessary
information from each State in a
consistent format. -

The computation for average per
capita expenditures should include only
those cost items specifically relating to
medical assistance that is covered under
the Medicaid program. Cost items that
may have an indirect relationship to
covered medical assistance cannot be
considered in the computation. We
agree that items such as the following
should be part of the computation—

* Cost of patients in hospital awaiting
nursing home or community care
placements; and

* Reduced community Medicaid
costs—An agency that has other means
available to cover certain services may
decide not to provide these services (for
example, reimbursement for prescription
drugs) under the Medicaid waiver, thus
lowering the average per capita cost
under the waiver.

We do not believe that items such as
the following should be included—

= Average per capita State agency

. administrative cost—These costs would

generally be the same whether they
were incurred in connection with
institutional care or home and
community-based services and would
not affect the computation of per capita
expenditures. Therefore, it is not
necessary that they be included in the
computation;

* Certain in-home costs that are part
of institutional costs—Costs attributable
to individuals who are not currently
covered by Medicaid and who are in the
home, waiting for admission to an
institution. We do not at this time
propose that such services be reflected
in the State's estimates of cost and
utilization. We believe this would result
in an unnecessary burden to the States
since we do not know precisely the
incidence or potential cost of such an
occurrence. (We will be able to develop
this information more fully once we
determine the impact of the waivers by
analyzing the annual reports that the
States must submit.) However, we do
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believe that an assurance is needed
from the State that the aggregate costs
of all services furnished to an individual
" in the home or community setting will
not exceed the aggregate costs that
would be incurred by the individual in
the institutional setting, in the absence
of the home and community-based
‘waiver. Accordingly, we have amended
§ 441.302(e) to require such an
assurance; and

* Medicare savings—For example.
when a covered individual can be
discharged from a hospital to a
community setting rather than remaining
in the hospital to await an available bed
in a long-term care institution. It is not
appropriate to consider Medicare saving
in the computation. The statute provides
that the State’s estimate of average per
capita expenditures is to be limited to
the cost of Medicare services.

VIL Impact Analysis
Executive Order 12291

We have determined that neither the
October 1, 1981 interim final regulations
nor these final regulations meet the

criteria for a “major rule”, as defined by

section 1(b) of Executive Order 12291.
That is, neither will—

¢ Have an annual effect on the
economy of $100 million or more;

* Result in a major increase in costs
or prices for consumers, any industries,
any government agencies or any
geographic regions; or

* Have significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or lmport
markets.

Our actuaries cannot estimate the
economic effect caused by these
provisions due to the uncertainties
regarding the number of States that will
ultimately apply for waivers; the number
of waivers that will be requested; the
nature of the waivers; and whether the
waivers will result in reduced costs or
the provision of more services for the
same costs.

The costs or savings resulting from
these provisions are a function of the
balance between deinstitutionalization
(some current residents of nursing
homes could be returned to the
community for less money) and new
demand (some people who currently
receive care from family and friends
despite a medical need for nursing home
care will become eligible for Medicaid
outside the nursing home setting), and
the number of States that choose to
exercise the option. Congress indicated
(H.R. Report No. 97-208, p. 967) that it

expected the provisions . icerning per
capita costs would assure that aggregate
costs are not greater than what they
would have been without the home and
community-based services. Moreover,
the purpose of the legislative
amendment was to provide the States
with sufficient flexibility to develop
more economical alternatives to the high
cost of long-term care institutional
services. To the extent that this purpose
is achieved, the cost of providing the
home and community-based services
under the waiver will offset the cost of
institutional care that would otherwise
have been required. Further, by
facilitating the use of other providers of
care, more competition should be _
generated.

Regulatory Flexibility Act

The Secretary certifies under 5 U.S.C.,
605(b) enacted by the Regulatory
Flexibility Act (Pub. L. 96-354), that

. neither the interim final regulations nor .

these final regulations, which amend
and clarify the interim regulations, will
result in a significant economic impact
on a substantial number of small
entities.

The primary impact of the interim
final and these final regulations is on the
States and beneficiaries, which are not
“small entities" within the meaning of
the Act. Any impact upon providers will
be the result of individual State
decisions, as developed in the waiver
requests. We would encourage States*
that are developing waiver requests
under these provisions, to consider their
effect on small entities and to analyze
alternative choices. We believe that
States are best qualified to determine
whether a given adverse effect on small
entities is appropriate in view of the
benefits offered by a waiver request that
is consistent with the provisions of these

- regulations.

Further, in view of the provisions of
section 1915 of the Act, while a State
may consider the effect on small entities
before submitting a request, we do not
consider this effect in reviewing these
requests. Therefore, a regulatory
flexibility analysis is not required.

Reporting and Recordkeeping
Requirements -

Sections 441.302 and 441.303 contain
reporting and recordkeeping
requirements that are subject to the
provisions of the Paperwork Reduction
Act of 1980 (44 U.S.C. 3507). As required
by that act, HCFA requested Office of
Management and Budget (OMB)
approval of these requirements. OMB
has approved the dala collection plan
requirement in § 441.302.

The OMB approval number for the
data collection plan required by
§ 441.302 is 0938-0268. The OMB
approval number for the requirements
under the model waiver request that
States have the option of submitting is
also 0938-0268. (The model waiver
request is discussed in Part V. of the
preamble, Policy Clarifications.)

The other reporting and recordkeeping
requirements contained in §§ 441.302
and 441.303 are not effective until OMB
approves them. We will publish a notice
in the Federal Register when approval is
obtained from OMB, giving the OMB
approval number and the effective date
of the requirements.

List of Subjects
42 CFR Part 435

Aid to Families with Dependent
Children, Aliens, Categorically needy,
Contracts (Agreements—State Plan),
Eligibility, Grant-in-Aid program—
health, Health facilities, Medicaid,
Medically needy, Reporting and
recordkeeping requirements, Spend-
down, Supplemental security income

- (SSI).

42 CFR Part 436

Aid to Families with Dependent
Children, Aliens, Contracts ¥
(Agreements) Eligibility, Grant-in-Aid
program—health, Guam, Health
facilities, Medicaid, Puerto Rico,
Supplemental security income (SSI),
Virgin Islands. -

42 CFR Part 440

Clinics, Dental health, Drugs, Grant-
in-Aid program—health, Health care,
Health facilities, Health professions,
Hearing disorders, Home health  —
services, Inpatients, Laboratories,
Language disorders, Lung diseases,
Medicaid, Mental health centers,
Occupational therapy, Personal care
services, Physical therapy, Prosthetic
devices, Outpatients, Opthalmic goals
and services, Rural areas, Speech
disorders, X-rays.

42 CFR Part 441 .

Abortions, Aged, Early Periodic
Screening Diagnosis and Treatment
(EPSDT), Family Planning. Grant-in-Aid
program—nhealth, Health facilities,
Infants and children, Institutions for
mental diseases (IMD), Kidney diseases,
Maternal and child health, Medicaid,
Mental health centers, Opthalmic goods
and services, Penalties, Psychiatric
facilities, Sterilizations.

42 CFR Part 435, 436, 440 and 441 are
amended as follows:

o
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PART 435—ELIGIBILITY IN THE
STATES, DISTRICT OF COLUMBIA
AND THE NORTHERN MARIANA
ISLANDS

The authority citation for Part 435
reads as follows:

Autbority: Sec. 1102 of the Social Security
Act (42 US.C. 1302).

A. 42 CFR Part 435 is amended as
follows: -
- 1. & In the table of contents under
Subpart C, Options for Coverage as
Categorically Needy, a new § 435.217—
“Individuals receiving home and
community-based services.” is added
under the center headings, Options for

Coverage of Families and Children and ‘

the Aged, Blind, and Disabled.

b. Also, § 435.232 is removed.

2. Section 435.3 is amended by
revising the last citation of 1902(a) to
read as follows:

§4353 Basls

1902(a) (second paragraph after (44))
Eligibility despite increased monthly
insurance benefits under title IL.

. . . .

§ 435.232 [Redesignated as § 435.217)
3. Section 435.232 is redesignated as

.i 435.217 and revised to read as follows:

§ 435217 Indlviduais recsiving home and
community-based services.

The agency may provide Medicaid to
any group or groups of individuals in the
community who—

(a) Would be eligible for Medicaid if
institutionalized;

(b) Would require institutionalization

_in the absence of home and community-

based services under a waiver granted
under Part 441, Subpart G, of this
subchapter; and

(c) Receive the waivered services.

" §§435.726 and 435.735 [Amended)

4. Sections 435.728(b) and 435.735(b)

_are amended by removing the reference

to "'§ 435.232" and inserting “§ 435.217"
in its place.

PART 436—ELIGIBILITY IN GUAM,
PUERTO RICO, AND THE VIRGIN
ISLANDS

The authority citation for Part 438 -

reads as follows:

Autbority: Sec. 1102 of the Social Security
Act (42 U.S.C. 1302).

B. 42 CFR Part 436 is amended as
follows:
1. In the table of contents under
ubpart C, Options for Coverage as

ategorically Needy, a new § 436.217— *

“Individuals receiving home and

community-based services." is added
under the center heading,

Options for Coverage of Families and
Children and the Aged, Blind, and Disabled

2, A new § 436.217 is added to read as
follows:

§436.217 Indlviduals recelving home and
community-based services.
(a) The agency may provide Medicaid

to any group or groups of individuals in

the community who—

(1) Would be eligible for Medicaid if
institutionalized;

(2) Would require institutionalization
in the absence of home and community-
based services under a waiver granted
under Part 441, Subpart G, of this
subchapter; and

(3) Receive the waivered services.

PART 440—SERVICES: GENERAL
PROVISIONS

. The authority citation for Part 440
reads as follows:

Authority: Sec. 1102 of the Social Security
Act (42 U.S.C. 1302), unless otherwise noted.

42 CFR Part 440 is amended as
follows:

C. Section 440.180 is a.mended by
removing the paragraph designation for
paragraph (a) and revising the contents

that psrapr:fh. Paragraph (b) is
revlsed and redesignated as § 441.310.
As revised § 440.180 reads as follows:

§ 440.180 Home or community-based
services,

“Home or community-based services”
means services, not otherwise furnished
under the State's Medicaid plan, that are
furnished under a waiver granted under
the provisions of Part 441, Subpart G of
this subchapter. Except as provided in
§ 441.310 the services may consist of
any of the following services as defined
by the agency that meet the standards
specified in § 441.302(a):

(a) Case management services;

(b) Homemaker services;

(c) Home health aide services;

(d) Personal care services;

(e) Adult day health services;

(f) Habilitation services;

(g) Respite care services;

(h) Other services requested by the
Medicaid agency and approved by
HCFA as cost-effective.

PART 441—SERVICES:
REQUIREMENTS AND LIMITS
APPLICABLE TO SPECIFIC SERVICES

The authority citation for Part 441
reads as follows:

Authority: Sec. 1102 of the Social Security
Act, (42 U.S.C. 1302).

D. 42 CFR Part 441 is amended as
follows:

1. The Table of Contents for Part 441
is amended by adding new §§ 441.308
and 441.310 as follows:

Subpart G—Home and Community-Based
Services: Walver Requirements

Sec.
441.308 Hearings procedures for waiver

terminations.
441.310 Limits on Federal financial
participation (FFP).
- -

- - L]

2. Section 441.301 is amended by
revising paragraphs (b)(4) and (5), and
adding a new paragraph (b)(6) to read as
follows (the introductory language of
paragraph (b) is reprinted without
change for the convenience of the
reader):

§ 441.301 Contents of request fora
walver.

(b) If the agency furnishes home and
community-based services, as defined in
§ 440.180 of this subchapter, under a
waiver granted under this subpart, the
waiver request must:

" (4) Describe the services to be
furnished:

(5) Provide that the documentation
requirements regarding individual
evaluation, specified in § 441.303(c), will
be met; and

(8) Be limited to one of the following
target groups or any subgroup thereof
that the State may define:

(i) Aged or disabled, or both.

(ii) Mentally retarded or
developmentally disabled, or both.

(iii) Mentally ill.

3. Section 441.302 is revised to read as
follows:

§441.302 State assurances.

HCFA will not grant a waiver under
this subpart and may terminate a waiver
unless the Medicaid agency provides the
following satisfactory assurances to
HCFA:

(a) Health and Welfare—Assurance
that necessary safeguards have been
taken to protect the health and welfare
of the recipients of the services. Those
safeguards must include—

(1) Adequate standards for all types of
providers that provide services under
the waiver;

(2) Assurance that the standards of
any State licensure or certification
requirements are met for services or for
individuals furnishing services that are
provided under the waiver; and

il % At -ﬁr;g*d‘_
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(3) Assurance that all facilities
overed by section 1616(e) of the Act, in
which home and community-based
services will be provided, are in
compliance with applicable State
standards that meet the requirements of
45 CFR Part 1397 for board and care
facilities.

(b) Financial accoun:ab;hfy.—-’l‘he
- agency will assure financial
.accountability for funds expended for
home and community-based services,
provide for an independent audit of its
waiver program (except as HCFA may
otherwise specify for particular
waivers), and it will maintain and make

-available to HHS, the Comptroller

General, or other designees, appropriate
financial records documenting the cost
of services provided under the waiver,
including reports of any independent
audits conducted.

(c) Evaluation of need.—Assurance
that the agency will provide foran
evaluation (and periodic reevaluations)
of the need for the level of care provided
in an SNF, ICF, or ICF/MR, as defined
by §§ 440.40 and 440.150, respectively,
when there is a reasonable indication
that individuals might need such
services in the near future but for the
availability of home and community-
based services.

(d) Alternatives—Assurance that

en a recipient is determined to be
likely to require the level of care .
provided in an SNF, ICF, or ICF/MR, the
recipient or his or her legal
representative will be—

(1) Informed of any feasible
alternatives available under the waiver;
and (2) given the choice of either
institutional or home and community- |
based services.

(e) Expenditures—Assurance that—(1)
The average per capita fiscal year
expenditures under the waiver will not
exceed the average per capita
expenditures for the level of care

_provided in an SNF, ICF, or ICF/MR

under the State plan that-would have
been made in that fiscal year had the
waiver not been granted. (i) These
expenditures must be reasonably
estimated by the agency; and (ii) The
estimates must be annualized and must
cover each year of the waiver period.
(2) The agency's actual total
expenditures for home and community-
based services under the waiver and its
claim for FFP in expenditures for the
services will not exceed the agency’s
approved estimates for these services,
expressed as the product of (CxD) in
the supporting documentation required

waiver period.
(3) The agency's actual total
expenditures for home and community-

based and other Medicaid services
provided to individuals under the
waiver will not, in any year of the
waiver period, exceed the amount that
would be incurred by Medicaid for these
individuals in an SNF, ICF, or ICF/MR,
in the absence of a waiver.

(f) Reporting.—Assurance that
annually, the agency will provide HCFA
with information on the waiver’s impact.
The information must be consistent with
a data collection plan designed by
HCFA and must address the waiver's
impact on—

(1) The type, amount, and cost of
serwces provided under the State plan;

[2) The heaith and wall'are of
recipients.

4. Section 441.303 is amended by
revising and redesignating paragraph (d)
as paragraph (f), adding new paragraphs
(d). (e), and (g), and revising paragraphs
(a) and (c), as follows:

§441.303 Supporting documentation

‘required. -

The agency must furnish HCFA with
sufficient information to support the
assurances required by § 441.302. Except
as HCFA may .otherwise specify for
particular waivers, the information must
consist of the following, at a minimum:

(a) A description of the safeguards
necessary to protect the health and
welfare of recipients. This information
must include a copy of the standards
established by the State for facilities
that are covered by section 1616[9} of
the Act. .

(c]A déscri,ption of the agency’s plan
for the evaluation and reevaluation of
recipients, including—(1) A description

(AXB) + (A'XB) + (CxD) + (C'XD') + (HxI)

of who will make these evaluatins and
how they will be made; (2) A copy of the
evaluation instrument to be used; (3) the
agency's procedure to ensure the
maintenance of written documentation
on all evaluations and reevaluations;
and [4) the agency's procedure to ensure
reevaluations of need at regular
intervals.

(d) A description of the agency's plan
for informing eligible recipients of the
feasible alternatives available under the
waiver and allowing recipients to
choose either jnstitutional services or
home and community-based services.

(e) An explanation of how the agency
will apply the applicable provisions
regarding the post-eligibility treatment
of income and resources of those
individuals receiving home and
community-based services who are
eligible under a special income level
(included in § 435.217 of this chapter).

(f) An explanation with supporting
documentation satisfactory to HCFA of
how the agency estimated the per capita
expenditures for services. This
information must include but is not
limited to the estimated utilization rates

_and costs for services included in the

plan, the number of actual and projected
beds in Medicaid certified SNFs, ICFs,
and ICF/MRs by type, and evidence of
the need for additional bed capacity in
the absence of the waiver.

(1) The annual average per capita
expenditure estimate of the cost of home
and community-based and other
Medicaid services under the waiver
must not exceed the annual average per
capita expenditures of the cost of
services in the absence of a waiver. The |
estimates are to be based on the  *
following equation:

[FxG) + (HxI) + (F'xG")
<

F+H

where:

A=the estimated annual number of
beneficiaries who would receive the
level of care provided in an SNF, ICF, or
ICF/MR with the waiver.

B=the estimated annual Medicaid
expenditure for SNF, ICF, or ICF/MR
care per eligible Medicaid user with the
waiver.

C=the estimated annual number of
beneficiaries who would receive home
and community-based services under the
waiver,

D=the estimated annual Medicaid
expenditure for home and community-
based services per eligible Medicaid
user.

F+H

’ F=the estimated annual number of

beneficiaries who would likely receive
the level of care provided in an SNF, ICF,
or ICF/MR in the absence of the waiver.

G=the estimated annual Medicaid
expenditure per eligible Medicaid user of
such institutional care in the absence of
the waiver.

H=the estimated annual number of
beneficiaries who would receive any of

_ the noninstitutional, long-term care
services otherwise provided under the
State plan as an alternative to
institutional care.

I=the estimated annual Medicaid
expenditure per eligible Medicaid user of
the noninstitutional services referred to
in H. =
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. A’ =the estimated annual number of

beneficiaries referred to in A who would
receive any of the acute care services
otherwise provided under the State plan.
B’ =the estimated annual Medicaid
expenditure per eligible Medicaid user of
the acute care services referred to in A",
C'=the estimated annual number of
beneficiaries referred to in C who would
receive any of the acute care services
otherwise provided under the State plan.
DY =the estimated annual Medicaid
expenditure per eligible Medicaid user of
acute care services referred to in C'.
F'=the estimated annual number of
beneficiaries referred to in F who would
receive any of the acute care services
otherwise provided under the State plan.
G’ = the estimated annual Medicaid
- expenditure per eligible Medicaid user of
the acute care services referred to in F',

(2) For purposes of the equation, acute
“care services means all services
otherwise provided under the State plan
that are neither SNF, ICF, or ICF/MR
services, nor the noninstitutional, long-
term care services referred to in H.

(3) Data on the estimated annual
number of beneficiaries and
expenditures for those who would
otherwise receive an SNF, ICF, or ICF/
MR level of care is required for all three
types of institutions only if the waiver
request provides that each of these

ups will be offered home and
community-based services. For example,
if the request does not include persons
who would otherwise receive an ICF/
MR level of care, the State is not
required to furnish data on that group.

(4) The data must show the estimated
annual number of beneficiaries who will
be deinstitutionalized from certified .
SNFs, ICFs and ICF/MRs because they
would receive home and community-
based services under the waiver, and
the estimated annual number of
beneficiaries whose admission to such
institutions would be diverted or
deflected because of the waiver
services. For the latter group, the State's
evaluation process required by
§ 441.303(c) must provide for a more
detailed description of their evaluation
and screening procedures for recipients
to assure that waiver services will be
limited to persons who would otherwise

- receive the level of care provided in an

SNF, ICF, or ICF/MR.

(8) Except as HCFA may otherwise
specify for particular waivers, the
agency must provide for an independent
assessment of its waiver that evaluates
the quality of care provided, access to
care, and cost-effectiveness. The results
of the assessment must be submitted to

CFA at least 90 days prior to the third

nniversary of the approved waiver
period and cover at least the first 24
months of the waiver.

5. Section 441.304 is revised as
follows:

§ 441.304 Duration of a walver.

(a) The effective date for a waiver of
Medicaid requirements to provide home
and community-based services
approved under this subpart is
established by HCFA prospectively on
or after the date of approval and after
consultation with the State agency.

The waiver continues for a three-year
period from the effective date, If the
agency requests it, the waiver may be
extended for additional three-year
periods, if HCFA's review of the prior
three-year period shows that the
assurances required by § 441.302 of this
subpart were met.

(b) HCFA will determine whether a
request for extension of an existing
waiver is actually an extension request
or a request for a new waiver.

(1) Generally, if a State’s extension
request proposes a change in services
provided, eligible population, service
area, or statutory sections waived,
HCFA will consider it a new waiver
request.

(2) If a State submits an extension
request that would add a new group to
the existing group of beneficiaries
covered under the waiver, HCFA will
consider it to be two requests; one as an
extension request for the existing group,
and the other as a new waiver request
for the new group.

(c) HCFA may grant a State an
extension of its existing waiver for up to
80 days to permit the State to document
more fully the satisfaction of statutory
and regulatory requirements needed to
approve a new waiver request. HCFA
will consider this option when it
requests additional information on a
new waiver request submitted by a
State to extend its existing waiver or
when HCFA disapproves a State's
request for extension.

(d) If HCFA finds that an agency is
not meeting any of the requirements for
a waiver contained in this subpart, the
agency will be given a notice of HCFA's
findings and an c;ﬁportunity fora
hearing to rebut the findings. If HCFA
determines that the agency is not in
compliance with this subpart after the
notice and any hearing. HCFA may
terminate the waiver. For example:

(1) If HCFA finds that the agency's
actual total expenditures for home and
community-based services under the
waiver exceed the agency's approved
estimates for these services, expressed
as the product of (C X D) in the
supporting documentation required
under § 441.303(f), for any year of the
waiver period, the waiver may be
terminated; or

(2) The waiver may be terminated if
HCFA finds that the agency's actual
total expenditures for home and
community-based and other Medicaid
services provided to individuals under -
the waiver exceed, for any year of the
waiver period, the amount that would be
incurred by Medicaid for these
individuals in an SNF, ICF, or ICF/MR,
in the absence of a waiver.

6. A new § 441.308 is added to read as
follows:

§441.308 Hearings procedures for walver
terminations.

The procedures specified at 45 CFR
Part 213 are applicable to State requests
for hearings on terminations.

7. A new § 441.310 is added to read as
follows:

§441.310 Limits on Federal financial
participation (FFP).

(a) FFP for home and community-
based services listed in § 440.180 of this
chapter is not available in expenditures
for— = y

(1) Services provided in a facility
subject to the health and welfare
requirements described in § 441.302(a)
during any period in which the facility is
found not to be in compliance with the
applicable State standards described in
that section;

(2) Home and community-based
services that exceed the agency's
approved estimated total expenditures
for these services, expressed as the
product of (C X D) in the supporting
documentation required under
§ 441.303(f) for each year of the waiver
period; and

(3). The cost of room and board except
when provided as part of respite care in
a facility approved by the State that is
not a private residence. For purposes of
this provision, “board"” means three
meals a day or any other full nutritional
regimen and does not include meals
provided as part of a program of adult
day health services.

(b) On or after June 11, 1985, the limits
specified in paragraphs (a)(1) and (a)(2)
of this section are applicable to all
existing and future waiver programs
under this part. ;

(Catalog of Federal Assistance Program No.

13.714, Medical Assistance Program)
Dated: November 28, 1984.

Carolyne K. Davis,

Administrator, Health Care Financing
Adnministration.

Approved: January 7, 1985.
Margaret M. Heckler,
Secretary.
[FR Doc. 85-5715 Filed 3-12-85; 8:45 am]
BILLING CODE 4120-01-M
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DEPARTMENT OF PUBLIC WELFARE
CENTENNIAL OFFICE BUILDING GENERAL
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812/296-8117

PLEASE REPLY TO

INSTRUCTIONAL BULLETIN #81-53 July 20, 1981

TO:

SUBJECT:

Part I:
Part II:

Part III:

Part IV:

?art V:

Part VI:

Chairperson, Board of County Commissioners
Attention: Director

Chairperson, Human Services Board
Attention: Director

Chairperson, Area Mental Health Board
Attention: Director

State Hospitals
Attention: Chief Executive Office

Developmental Achievement Centers
Attention: Director

Rule 34 Facilities

Attention: Director

County Utilization of State Hélpicqi Services, and Resources for
Developing Community Services for Mentslly Retarded Persons,
Effective F.Y. 1982

County Utilization of State Hospital Services

DPW Rulq_?thpprOpriation'and Semi-Independent Living Services

Mental Retardation Construction Grants for Community ResidentiaE<P
Facflities Serving Mentally Retarded and Cerebral Palsied Persons

Mental Retardation FaalIyrSuBAYIy PYEETan )

Policy on Shelfered Workshop and Work Activity Placements for
Mentally Retarded Persons Affected by Welsh v. Noot

Technical Assistance Availability to Counties, Human Service
Boards, Residential and Day Program Developers and Operators

The purpose of this bulletin is to inform County and Human Service Boards
and affected agencies of new policies and procedures developed as a result
of the 1980-81 Legislature and the Welsch v. Noot Consent Decree relating to

AN EQUAL OPPORTUNITY EMPLOYER
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4.

Procedure:

Technical Assistance can be secured by writing the Department as to the
nature of assistance required, the immediacy of the need and the agency
and/or individual requesting the assistance. Please address all re-
quests to:

Warren H. Bock

Mental Retardation Division
Department of Public Welfare
St. Paul, MN 55155
612/296-4421



STATE OF MINNESOTA
DEPARTMENT OF PUBLIC WELFARE

OFFICE OF THE CENTENNIAL OFFICE BUILDING CENERAL
COMMISSIONER INFORMATION
612/296-2701 ST. PAUL, MINNESOTA 55155

5127'2968-8117

PLEASE REPLY TO
* INSTRUCTIONAL BULLETIN #81=53 July 20, 1981

PART I: County Utilization of State
Hospital Services

1. Purpose.

The purpose of this section of the bulletin is to describe the policy
on county utilization of state hospital services, the rationale for the
policy and the process by which it was formulated.

2. Background.

The Welsch v. Noot Consent Decrze (effective September 15, 1980)
requires an approximate thirty (30) percent reduction of the number of
mentally retarded persons residing in the state hospitals from a
current population of approximately 2,600 to 1,850 persons by July 1,
1987. Given that Decree and since DPW Rule 185 and the Community

. Social Services Act authorizes the county boards to be responsible for
case management, service planning and coordination, service provision
and evaluation, it is necessary that state hospital utilization levels
be established on a county-by=county basis.

Request Bulletin #81=6 (datad February 25, 1981) requested reaction
from affected and interested agencies on a proposed per capita utiliza-
tion formula (labeled Formula I) for state hospital services. Based om
the county response to .that bulletin, two alternative formulae were
developed. These alternative formulae represented a straight thirty
percent reduction of state hospital utilization by county (Formula II)
and a compromise formula (III) based on a fifty percent per capita
utilization weighting and a fifty percent of a straight thirty percent
reduction by county. The two alternative formulae, along with the
original formula were presented to county directors on April 30, 1981
at their regular meeting for ranking. To ensure that all county direc-
tors had an opportunity to rank each of the formulae, the three for-
mulae (with their accompanying methodologies) and a ranking form were
sent to all directors not present at the meeting. All county directors
were requested to return the form by May 15, 198l. Sixty counties
returned the ranking form. The results revealed that the counties were
sharply divided between Formula I and II, but were willing to compro-
mise on Formula III.

AN EQUAL OPPORTUNITY EMPLOYER
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3. Policy Statement.

On June 1, 1981, Formula III was adopted by DPW Cabinet as the
Department policy governing county utilization of state hospital ser-
vices for mentally retarded persons. Formula III below represents the
compromise between the per capita formula and the straight thirty per-
cent reduction formula.

At several of the meetings on the issue of state hospital reduction, a
number of counties indicated that they would like to work collectively with
neighboring counties to achieve their reduction. For example, two or more
counties may agree "to pool" their respective net quotas and resources and
"barter” for state hospital utilization level. The Department encourages
this type of local initiative to ensure that needed services are provided in
the most cost efficient and program effective manner possible.

The department will publish reports on individual county state hospital uti-
lization levels in January and July of each year to assist in planning and
to monitor compliance with this policy. The first update on individual
county utiliza=tion will be distributed in July 198l. This update will
restate each county's biennial utilization target for July 1, 1983 and will
indicate your county utilization as of June 30, 1981 showing the difference
between the proposed utilization levels and the actual utilization levels.
This information will provide you with a clear status of your progress in
reaching the biennial benchmarks indicated for your county.

If you intend to work jointly with other counties in combining state hospital
utilization levels and net reduction levels, please inform the Mental Retar-
- dation Division of your actions and how you plan to jointly proceed with
state hospital reductions. If you have further questions, contact:

Robert F. Meyer

Mental Retardation Division
Department of Public Welfare
Centennial Office Building
St. Paul, MN 55155

(612) 296=2147




Formula III: Goals for County Utilization of State Hospitals
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EXHIBIT I

ICF/MR Beds Per 10,000 Population*
With Moratorium

Region 1981 1986** Difference

1 12,7 15.5 2.8

2 11.1 10.4 3

3 9.9 11.3 1.4

4 11.2 9.0 )
‘ll' 5 3.0 7.3 4.3
6 17.0 18.9 1.9
7. 9.0 1044 | 1}4

8 _ 23.0 - 24,7 1.7
9 R s 30
10 11.4 15.1 357
1 10.3 ' 11.1 .8
State 10.8 12.1 1.4

* 1980 and 1986 census information was used to calculate the 1981 and 1986

per capita values respectively.

** 1986 per capita figure includes existing ICF/bm.beds and those ICF/MR

beds authorized prior to March, 1983.

. THIS TABLE WAS PREPARED AS PART OF AN ASSESSMENT OF THE IMPACT OF THE

ICF/MR MORATORIUM BY THE STAFF OF THE MENTAL RETARDATION DIVISION OF
THE DEPARTMENT OF HUMAN SERVICES.





