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IN THE MATTER OF THE PROPOSED RULE.QF

THE DEPARTMENT OF HUMAN SERVICES GOVERNING

ELIGIBILITY TO RECEIVE PAYMENT AS A PROVIDER STATEMENT OF NEED
IN THE MEDICAL ASSISTANCE PROGRAM AND REASONABLENESS
PARTS 9505.0170 to 9505.0475-

Minnesota Rules, parts 9505.0170 to 9505.0475 are proposed by the
Department of Human Services as the standards to recelve payment as a
provider of health services to medical assistance reclplents.

The medical assistance program in Minnesota 1s the joint federal-state
program that Implements the provisions of Title XIX of the Soclal Security
Act by providing for the medical needs of low Incame or disabled persons
and families of dependent children. (See United States Code, title 42,
section 1396a, hereafter abbreviated as 42 U.S.C.1396a.) Code of Federal
Regulations, Title 42, section 431.10, (hereafter abbreviated as 42 CFR
431.10), requlres a state to designate a single state agency to supervise
the administration of a state's medical asslstance program. The
Department of Human Services has been so designated in Minnesota Statutes,
section 256B.04, subdivision 1. Furthermore, 42 CFR 431.10 requires the
state agency so designated to make rules and regulations that 1t will
follow In administering the State Plan. The State Plan is the
comprehenslive written comiltment of the department to administer and
supervise the medical assistance program according to federal
requirements. Correspondingly, Minnesota Statutes, sectlon 256B.04, subd.
2 requires the Commissioner of Human Services to establish "uniform rules
and regulations, not inconsistent with law" to ensure that the medical
asslstance program will be carried out in an efficlent, economic, and
impartial manner. Further Justiflcation for the rule is found in
Minnesota Statutes, section 256B.04, subd. 4 which states, in part, that
the department shall cooperate with the federal goverrment "in any
reasonable manner as may be necessary to qualify for federal ald in
connectlon wlth the medical assistance program...". Thus, authority for
the rule is derived from both federal and state law. It is through
proposing these rules, and the holding of a publlc hearing thereon, that .
the public, all interested parties, and all persons affected by the rules
are afforded the opportunity to cament upon the procedures and standards
the department uses to carry out the mandates,

Rules to administer Minnesota's medical assistance program are necessary
because they set unliform standards which can be objectively applied.
Furthermore, these rules Inform the publle and affected persons of the
medical asslstance requirements that a provlider must meet to recelve
medlical asslstance payment for health service to a reciplent.

Parts 9505.0235 to 9505.0420 set forth the specific health services that
are eligible for payment under the Minnesota medlcal assistance program.
The services must be conslstent, first, with federal regulations and,
second, with Minnesota Statutes. U2 CFR, part 040, "interprets section
1905 (a) of the (Social Security Act) which establishes the services
included in the term "medical assistance", sections 1905 (c¢), (d),
(£)-(1), (1), and (m) define some of those services, and section 1915 (c)
defines as "medical assistance" certaln home and community-based services
provided under walvers under that section. Services so identified include



those a state must provide and the optlonal services a state may provide
to recelve federal filnanclal participation. Minnesota Statutes, chapter
256B, establishes a statewide program of medical assistance and specifies
in section 256B.02, subd. 8 those mandatory and optional services that are
eligible for medical assistance payment in Minnesota. As required in
Minnesota Statutes, sections 256B.04, subdivisions 2 and 12, parts
9505.0240 to 9505.420, and 9505.0430 establish limits on the types and
frequency of health services to an individual recipient that are eligible
for medical asslstance payment. U2 CFR #40.230 (d) permits the state to
place appropriate limits on a service based on criterla related to medical
necesslty or utilization control procedures. Furthermore, 42 CFR 440,230
(b) requires each service to be "sufficient in amount, duration, and scope
to achlieve its purpose." Additionally, 42 CFR 440.240 (b) requires
comparabllity of service for all recipients wlthin a reclpient group,

that 1s, a categorically needy group or a covered medically needy group.

The department adopted the present rules related to covered services,
eliglbility to be a provider, and billing procedures in 1978, WMinor
amendments were made in 1979. Proposed parts 9505.0170 to 9505.0425, 1if
adopted, will replace the present rules related to covered services other
than chemical dependency, community mental health, psychlatric,
psychologlcal, rehabilitatlon agency, and rehabilitative and therapeutic
services. (See the repealer clause, which appears on the last page of the
proposed rules.) The department plans to propose new rules related to
these services within the coming months.

The department was assisted by an advisory comittee 1n developing these
proposed rules. A 1lst of the commlttee members 1s attached as an
appendix., Addltlonally, the department has obtained coment and advice
from providers and reciplents who are concerned about specific rule
provisions affecting them. A list of these persons and the rule parts on
which their input was sought is also attached as an appendix.

9505.0170 APPLICABILITY

Part 9505.0170 sets forth the purpose and scope of the proposed rule and
lists the federal and state laws and the federal regulations which
authorize the department to adopt these rules and which state the
requirements for the content of these rules. Thls provision states in
part that these rules must be read 1n conjunction with Minnesota Statutes,
chapters 256 and 256B. The department has chosen to call attentlon to
these chapters of Minnesota Statutes as they are the ones that authorilze
the program, establish the eliglble services, and thus have the greatest
impact on 1ts regulation under these rules. The department is aware,
however, that other statutes also establish the conditlons for these rules
and will clte these statutes in the statement of need and reasonableness
for the appropriate rule part. Therefore, thls part 1s necessary and
reasonable to Inform persons affected by the medlecal asslistance program.

In Minnesota, for FY 1985, the monthly average of persons receiving
covered services in the medical asslstance program was 143,600.
Furthermore, Minnesota has approximately 20,000 health service providers.
Medical asslstance payments to these providers for fiscal year 1986
totaled one billlon, 20 million dollars.



Some medical assistance services that meet the standards of parts
9505.0170 to 9505.0475 require specifiec department approval before they
are glven to a reciplent 1n order to be eligible for payment. The
procedures and standards for these services are established in the prior
authorizatlon and secord surgical opinlon rules, parts 9505.5000 to
§505.5105. Thus, 1t 1s necessary and reasonable to cite these rules s0
that affected persons are aware of all eligibility requirements.



9505.0175 DEFINITIONS

Subpart 1. Scope. This part defines terms that have a meaning specific
to parts 9505.0170 to 9505.0475. The definitions are necessary to inform
persons affected by these rules. Terms used in a manner eonsistent with
current common usage in the health services industry will not be defined.
Furthermore, definitions which are solely for the purpose of
1dentification will be presumed both needed and reasonable without further
Justificatlon. An example of such a definition 1s that of "Commlssioner".

Subp. 2. Attending physician. The phrase "attending physiclan" is an
abbreviatlion used in these rules to identify the specific physician
responsible for managing the care of the reciplent. A definition is
necessary to clarify its meaning. The definition 1s reasonable because it
1s consistent with standards accepted by the medical community about who
1s responsible for a patient's care.

Subp. 3. Busliness agent. The term "buslness agent" identifies an
intermediary in the business relationship between the provider and the
medical assistance program. The definition is consistent with the common
business practice of an agent acting on a client's behalf. The definition
1s consistent with 42 CFR 447.10(f) which permits billings by and medical
assistance payments to a business agent such as a billing service or an
accounting firm acting on a provider's behalf,

Subp. 4., Clinic. The definition 1s necessary to clarify a term used in
these rules to identify those providers whose services are eligible for
federal flnanclal partlcipation under the classification of "Clinic
Services" 1in 42 CFR 440.90. The term "clinlc" in these rules applies to
those entitles that are not part of a hospital and that provide outpatient
services under the direction of a physician or dentist., The definition is
consistent with the clted federal regulation.

Subp. 5. Commissioner. "Commissioner" means the commissioner of human

servlces or hls or her designee. It is an abbreviation used to shorten
these rules.

Subp. 6. Covered service. The term '"covered service" is an abbreviation
used in these rules in referring to health services that meet the
requirements of parts 9505.0170 to 9505.0475 and, thus, are eligible for
payment under the medical assistance program. A definition 1s necessary
to clarify its meaning Minnesota Statutes, section 256B.02, subd.8 states
in general terms the health services whose costs may be paid fram MA.
Furthermore, Minnesota Statutes, sectlon 256B.04, subd.12 authorizes the
department to adopt rules that place llmits on the types and frequency of
services that "may be covered by medical assistance for an individual
reciplent, and the amount pald for each covered service." Therefore this
definitlon 1s reasonable as it dlstingulshes between health services in
general and those for which these rules set the lilmits required by
statute.

Subp. 7. Dentist. A definitlon is necessary to clarify the meaning of
the term in these rules. The definition is consistent with statute.



Subp. 8. Department. Department 1s an abbreviation used to shorten the
length of these rules. A definition is necessary to clarify its meaning.

Subp. 9. Drug formulary. Minnesota Statutes, section 256B,02, subd. 8§
authorizes the commissloner to establish a drug formulary. The term 1s
used In these rules. Therefore, a definition is necessary to inform
persons affected by the rules. The definition 1s consistent with statute.

Subp. 10. Durable medical equipment. The term "durable medical
equipment™ refers in these rules to a standard for equipment that is used
by reclpients 1n their residences or that must be provided by a long term
care facility or hospltal as part of the per diem payment.from medical
asslstance funds. The definition ls necessary to clarify the term's
meaning. The definition 1s conslstent with Minnesota Statutes, section
256B.04, subd.i4 (4)(a) to (h) which characterizes medical equipment by
example. It 1is reasonable to speclfy that the need for the equipment be
determined by the reclplient's medical condition because the medical
assistance program 1is premised on the medlcal necessity of services to a
reciplent. Furthermore, defining the equipment as appropriate for use in
the reciplent's resldence 1s consistent with 42 CFR 440.70 (c¢) and the
definition of ''residence" in subpart 43.

Subp. 11. BHEmergency. Because the term "emergency" 1s used as a standard
throughout these rules, 1t 1s necessary to clarify 1ts meaning. The
definition 1s consistent with Minnesota Statutes, section 256B.02,
subd.8(4), which defines "emergency services."

The term "condition" is used in the deflnitlon as a generlc reference
to the health status of a reclplient. "Conditlon™ encompasses both
physical and mental health problems which the involved health professional
belleves must recelve lmmediate treatment to avold or minimize further
deterlcration of the reclpient's health condltion. It 1s reasonable to
include labor and dellvery as emergency conditions because these
conditions requlre lmmedlate treatment.

Subp. 12. Hmployee. It is necessary to clarify the term "employee"
because 1t is used to set a standard in these rules. A health service is
not always provided to a reciplent directly by the enrolled, licensed
verdor, that is the provider, of the health service. The health service
may sometimes be provided by an individual who works for the provider.
Because 42 CFR 447.10 1imits eligibility for medical asslstance payments
to a person or entlty that is a provider, it is reasonable to deflne the
status of the provider's employee in terms of the provider's flnancilal
relationship to the employee or contractual relationship to a
self-amployed vendor.

The American Heritage Dictionary of the English Language (New College
Edition, 1978) defines "employee™ as a ''person who works ror another in
return for financial or other compensation." Thus, the definition 1is
reasonable because 1t 1s consistent with a comonly accepted standard for
an employee-employer relationship.

Further clarification of the employee-employer relatlonship is
necessary because same persons who recelve compensation fram providers are
Independent contractors who, as self-employed persons, contract to provide
certaln services for the provliders. State and federal laws do not require
the withholding of taxes from payments made to such self-employed persons
but do require withholding taxes from the ccmpensatlion of employees.

Thus, 1tem B 1s reasonable as it dilstinguishes between employees and
persons who are self-employed contractors.
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The two criteria, items A and B, reflect the diverse employment
patterns used to deliver health services. Examples of these patterns are:
a physiclan assistant or nurse who may be employed by a physliclan; a
psychologlst who contracts with several mental health clinies to provide a
specific psychologic service. Both the doctor and the mental health
clinic are eligible to be providers and thus receive medical assistance
payments.

The definition is consistent with the one used by Minnesota Blue Cross
and Blue Shield in identifying the employer-employee relationship which
qualifies for iInsurance clalm payments. :

Subp. 13 Health care prepayment plan or prepald health plan. "Health
care prepayment plan" or "prepaid health plan" are terms used in these
rules to refer to an entity eligible to be a provider under Minnesota
Statutes, sectlon 256B.02, subd.8,(13) and 42 CFR, part 434. Minnesota
STatutes, Chapter 60A specifies licensure requirements for organizations
Insuring medical, hosplital, surgical, and other related expenses.
Minnesota Statutes, Chapter 62A specifies that health and accident
Insurance 1ssued in Minnesota must obtain the approval of the Commissioner
of Commerce and, furthermore, specifies the policy requirements necessary
to obtaln the approval. Minnesota Statutes, Chapter 62C specifies the
licensure requirements for nonprofit health service plans. Minnesota
Statutes, Chapter 62D regulates health maintenance organizations
Therefore, the definition is consistent with the statutory requirements
for licensure and operation of the forms of prepaid health plans that may
be established in Minnesota

Subp. 14, Health service., The definition is necessary to clarify a term
used In these rules. Minnesota Statutes, section 256B.02, subd.8
establishes the "care and services" for which medical assistance may pay
all or part of the costs. Thus, the definition is consistent with the
statute,

Subp. 15. Home health agency. Minnesota Statutes, section 256B.02, subd.
8 (6) establishes "home health care services" as an allowable health
service In the medical assistance program. A "home health agency" is a
provider of these services and 1s a term used in these rules. Therefore,
a definltion of "home health agency" is necessary to clarify 1ts meaning.
42 CFR 440.70 (d) states that a home health agency 1s "a public or private
agency or organization, or part of an agency or organization, that meets
requirements for participation in Medicare." The definition is consistent
with this federal regulation, which sets a condition for federal financlal
partlcipation, and with Minnesota Statutes, section 256B.04 subd.l4, which
requlres the department to act in "any reasonable manner as may be
necessary to qualify for federal aid." 42 CFR 405.1201 to 405.1230
specify the Medicare conditions of participation for a home health agency.

Subp. 16. Hospital. "Hospital" 1s a term used in these rules in
connectlon with "Inpatient hospital services" which are medical assistance
services authorized under 42 CFR 440.10 and Minnesota Statutes, section
256B.02, subd.8, (1). Therefore a definition is necessary to clarify its
meaning. Minnesota Statutes, sections 144.50 to 144.58 and 144.696 define
and specify the conditions for licensure and operation of Minnesota
‘hospitals. The definitlon is consistent with statute. PFurthermore the
definition 1is consistent with 42 CFR 440.10 (a) (3) (1) and (i1) which
require the Inpatlent hospital services to be provided in an "institution



that is maintained primarily for the care and treatment of patients with
disorders other than tuberculosis or mental diseases;" and that M"is
licensed or formally approved as a hospital by an officially designated
authority for State standard-setting" in order for the services to be .
eligible for federal financlal participation.

Subp. 17. Inpatlent. "Inpatient" is a term used in these rules.
Therefore a definition is necessary to clarify its meaning. The
definition 1s reasonable as it 1s consistent with the accepted usage of an
inpatient being someone 1lving in a hospital. When an inpatient is absent
from a hospital on a pass ordered by a physician, the person, the
physiclan, and the hospltal expect the absence to be temporary, and the
same as the perlod authorized on the pass, and to be consistent with the
physiclan-approved plan of care and that the person will return to the
hospital to complete the plan of medically necessary services. The period
may be a few hours, overnight, or longer. However, when an inpatient
leaves the hospital without a pass ordered by a physician, that 1s against
medlcal advlice, 1t 1s not known whether or when the patient will return to
the hospital. Thus it is reasonable to limit the definition of
"Inpatient" to a person who 1s recelving or 1s expected to receive
medically necessary services under a plan of care.

Subp. 18. Licensed consulting psychologist. The term 1s used in these
rules. It is deflned solely for identification purposes and is consistent
with Minnesota Statutes, section 148.91, subd. 4.

Subp. 19. Licensed practical nurse. The term 1s used in these rules. It
1s defined solely for ldentification purposes and 1s consistent with
Minnesota Statutes, section 148.29 to 148.299.

Subp. 20. Licensed psychologist. The term 1is used in these rules. It is
defined solely for identification purposes. The definition is consistent
with Minnesota Statutes, section 148.91, subd. 5.

Subp. 21. ILocal agency. "Local agency" 1s a term used In these rules,
It is defined solely for identiflcation purposes., It is the agency that
administers the medical asslstance program on a day to day basls subject
to the supervision of the Department of Human Services.

Subp. 22. Ilocal trade area. "Local trade area" 1s a term used in these
rules. The definitlon is the same as the one in part 9505.5005, subpart
11, which applies to the procedures related to the prior authorization of
health services to recipients of medical assistance. Using the same
definition appllcable to services to recipinets under another rule is
reasonable because 1t ensures consistency of standards and avold possible
confusion.

Subp. 23. Long-term care facility. 42 CFR 450.40 and 440.150 authorize
federal filnanclal particlpation for skilled nursing facilities and
Intermediate care facllitles respectively. "Long-termm care facility" 1is
used in these rules as an abbreviation for the terms skilled nursing
facility, intermediate care facility, and intermediate care facility for
the mentally retarded in order to shorten the length of these rules. A
definition 1is necessary to clarify its meaning. Limiting the definition
to the facllltles certified by the Minnesota Department of Health is
reasonable because the certification is necessary to qualify medical



asslstance payments to the facility for federal financial participation.
Obtaining such participation 1s necessary to comply with Minnesota
Statutes, sectlon 256B.04, subd.d.

Subp. 24. Medical assistance. It is necessary to identify the particular
program governed by these and related rules that exist to assist in paying
the costs of health services to persons who are determined eligible for
assistance. The definition is solely for purposes of identification.

Subp. 25. Medically necessary or medical necessity. Medical assistance
payment for a health service 1s based on the assumption that the service
is health related (medical) and necessary for the recipient's well being.
Under Mlnnesota Statutes, section 256B.04, subd. 15 the department must
determine whether the use of a medical asslstance service is necessary and
must investigate the presentment of clalms for service not medically
necessary. Thus, 1t 1s necessary to define the standard of medical
necessity that determines whether a particular health service is eligible
for medlcal assistance payments.

The American Herltage Dictionary of the English language defilnes
dlagnosis as "the act or process of ildentifying or determining the nature
of a disease through examination";..."an analysis of the nature of )
samethlng." Thus, the dlagnosis of a health condition analyzes its nature
and 1s used to determine the treatment that 1s medically necessary to
correct or Improve the reciplent's health. Therefore, it 1s reasonable to
require the health service to be consistent with the reclplent's dlagnosls
or condition as only such a service can be presumed to correct or improve
the reciplent's health condition.

Item A. Minnesota Statutes, sectlon 256B.04, subd.15 requlres the
comissioner to determine medical necesslity in consultation with a
provider advisory committee, whose members are recommerded to the
comissloner by the appropriate provider organizations. Therefore, item A
1s consistent wlth statute.

A provider's peer group will discard a less effective service as soon as a
more effective service is avallable. On the other hand, untll the
effectlveness or absence of possible detrimental effects of an
Investigative or experimental service 1s established, the provider's peer
group does not accept it as the prevalling standard or current practice.
Thus, defining "medical necessity" or "medically necessary" in terms of
the prevailing standard or current practice 1s reasonable because 1t
ensures medical assistance payment will be made only for services
effective 1n treating a health condltion and furthermore safeguards

- against inapproprlate use of medical assistance services.

Item B, Part 9505.1750, subpart 8 defines "medlcally necessary" for the
purposes of the survelllance and utilizatlon review program which 1is
authorized in Minnesota Statutes, 256B.04, subd.l15. Item B i1s conslistent
with this definition. A serilous physical or mental disabllity may result
in decreasing or removing a person's abllity to be self-supporting; it
also may increase a person's need for health services. However, treating
a condition that could result in serlous physical or mental disability may
prevent or reduce the disabllity and thus remove or limit the possible
loss of income or need for increased health services. Therefore the
health service would be cost effective. It 1s reasonable to include such
a health service withln the definition of medical necessity to ensure a
program that operates In an efficlent and economical manner as required by
Minnesota Statutes, section 256B.04, subd.2. Similarly, health care
associated with pregnancy, labor, and delivery can significantly reduce




infant mortallty rates, the incldence of births with low birth welghts,
and post-pregnancy debilitation of the mother. All of these adverse
conditions increase the costs of care of the mother or the infant. Thus
i1t is reasonable to include care for the mother and child through the
maternity period as a medical necessity because such care 1s cost
effective as required by Minnesota Statutes, section 256B.04, subd.2.
Furthermore care of the mother and child through the matermity period 1is
the prevalling standard of current medical practice and thus 1s consistent
with item A,

42 CFR 440,130 (d) states that "rehabilitative services" are eligible
for federal financial participation under medical assistance. Furthermore
42 CRF 440.130 (d) defines these services to include "any medical or
remedial services recammended by a physician or other licensed
practitloner of the healing arts.......for maximum reduction of physical
or mental dlsabllity and restoration of a reciplent to his best possible
functional level." The similar langauge in item B about restoration of
physical or mental function to an achlevable level 1s consistent with the
federal regulation.

Item C. 42 CFR 340.130 (c) states that "preventive services" are eligible
for federal filnanclal participation under medical assistance. Thus, item
C is consistent with the federal regulation. ,

Thus, the complete definition of "medical necessity" implements the
concept that the health and well-being of the eligible medical assistance
population depends on the use of a spectrum of services which range fram
reactive emergency services to proactlve preventive services. The
definition in its entlrety 1s reasonable because it takes into account the
diversity of the health conditions of the eligible medical assistance
population., The definition is consistent with 42 CFR 440.2 (a) which
states wlthin the definition of "patlent", "an individual receiving needed
professlonal services that are directed....toward the maintenance,
improvement, or protectlon of health, or lessening of illness, disability,
or pain."

Subp. 26. Medicare. Medicare means the health insurance program for the
aged and dlsabled under Title XVIII of the Social Security Act. The
definition 1s necessary for purposes of identification.

Subp. 27. Mental health practitioner. "Mental health practitioner" is
used In part 9505.0345, subpart 1, item A to refer to certain persons who
are physiclans' employees. Furthermore, this term is used in connection
with the provision of certain psychological and psychotherapy services in
parts of the present rule which are being retalned until later this year.
A definition 1s necessary to clarify its meaning and establish a
standard. Milnnesota Statutes do not define this term nor require such a
category of persons to be licensed. Therefore, 1t is reasonable to use a’
standard from an already adopted rule, part 9520.0760, subpart 17, which
sets the standards for mental health practitioners in mental health
centers and clinles seeking department approval for insurance and
subscriber contract relmbursement purposes. Use of thls standard ensures
consistency between rules related to the medical asslstance program.

Subp. 28. Mental health professional. "Mental health professional" is
used in these rules to refer to certain persons who are physiclans'
employees. Furthermore, this term 1s used In connection with the
provision of certaln psychological and psychlatric services in parts of
the present rule which are being retalned until later this year. A



definition is necessary to clarify 1ts meaning and establish a standard.
Minnesota Statutes do not define thils term nor require such a category of
persons to be licensed. Therefore it Is reasonable to use a standard from
an already adopted rule,. part 9520.0760, subpart 18, which sets the
standards for mental health professionals in mental health centers and
clinlcs seeking department approval for Insurance and subscriber contract
reimbursement purposes. Use of this standard ensures consistency between
rules related to the medical assistance program.

Subp. 29. Nondurable medical equipment. "Nondurable medical equipment"
is a term used In these rules. A definition 1s necessary to clarify its
meaning. The American Heritage Dictionary of the English language defines
durable as "able to wlthstand wear and tear or decay; lasting".
"Nondurable" 1s the opposite of "durable"., Therefore, the definition is
reasonable bhecause 1t 1s consistent wlth common usage and clearly
distingulshes "durable" from "nondurable",

Subp. 30. Nurse practitloner. "Nurse practitioner” 1s a term used in
these rules to refer to a person whose services may be eligible for
medical assistance payment. Therefore a definition 1s necessary to
clarify its meaning and set a standard, Minnesota Statutes do not define
the term. However two national professional organizations of nurses, the
American Nurses Assoclation and the National Board of Pedlatric Nurse
Practitioners and Assoclates, recognize and set certification requirements
for the nursing specialty of "nurse practltioner." The definition is
reasonable because 1t Incorporates the standards of the peer groups
qualified to make a determination of nursing credentials.

Subp. 31. On the premlses. "On the premises" is a phrase used in subpart
47 in regard to the physlcal nature of supervision, that 18, to ensure the
services of unllcensed personnel are provided In proximity to a trained,
licensed enrolled provider who could intervene 1f necessary. The
definition is consistent with Minnesota Statutes, sectlon 256B.02,
subd.8(4) which requires at least one physlclan to be "on the premises"
when a physician-directed clinic 1Is open and also requires all services in
the elinic to be under the direct supervision of the physician who is on -
the premises. Thus requliring the provider to be physically within the
facility is reasonable because it 1s consistent with the direct
supervision required by statute. Services within a hospital are
customarily organized by departments that speclallze in a particular area
of practlce and that are headed by a physlclan trained in the speclalty.
In many hospitals the locations of these departments are physcially
separated fram each other. Thus, requliring the provider to be physically
located in the department wlthin the hospital 1s reasonable because it is
consistent within a common practice of hospitals and assures that a
knowledgeable supervising physician will be readily at hand to make
declslon about a reciplent's acute care needs.

Subp. 32. Performance agreement. The term "performance agreement" 1s
used in these rules to distingulsh between the provider agreement required
of all verdors as a condition of eligibility for medical assistance
payment and an agreement that sets forth performance requirements for
certaln types of medical supplles and equipment. A definitlon is
necessary to clarify its meaning. The definitlon ls reasonable because it
contalns the usual elements of a contract and Including the elements that
are the specific obligatlons of a vendor of such supplies and equipment.

T
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Subp. 33. FPhysiclan, The term "physiclan" is used throughout these
rules. A definition 1s necessary to clarify 1ts meaning and set the
standard. The definition 1is consistent with 42 CFR 440.50 which
identifies a "physiclan service" (for purposes of medical assistance
relmbursement) as one "within the scope of practice of medicine....as
defined by State law."

Subp. 34. Physlclan assistant. "Physiclan assistant" 1s a term used 1in
these rules. A definition 1s necessary to clarify its meaning and set a
standard. Minnesota Statutes do not define the term or set the
qualificatlons of the profession. However, The Board of Medical Examiners
has promulgated a rule setting the standards for the reglstration of
physiclan assistants. The definition is consistent with the rule, parts
5600.2600 to 5600.2665.

Subp. 35. Plan of care. "Plan of care" 1s a term used in these rules as
a requirement placed on a provider in order to recelve MA payment for
otherwlse covered services. A definition 1s necessary to clarify its
meaning and set the standard to enable provider campliance, As used in
these rules, a plan of care sets out the medical management of a
reciplent. Therefore, the plan must contain all the components necessary
for the medical management of the reclpient's care. This concept is
consistent with the requirements of 42 CFR 441.102 and 42 CFR 442.319.
Furthermore, 42 CFR 441.102 requires the plan to be "recorded". During
the time a reciplent 1s in a long temm care facility or a hospital or is
recelving physiclan services, the recipient's attending physician is
responsible for the reciplent's care. Other providers are responsible for
other covered services. Thus, ltem B 1s reasonable because 1t 1s
consistent with customary medical practice. It 1s alsc reasonable to
provide an exceptlon from requiring physiclan or provider review and
approval before implementation in an emergency because attention 1n an
emergency situation must focus on the care medically necessary to remove
the patient from a life-threatening situation and the required review and
approval are carried out only after the care 1s given . The proposed
definition 1s consistent with part 4655.6000, the Minnesota Department of
Health rule that defines plans for patient care in nursing homes.

Subp. 36. Podiatrist. "Podiatrist" is a term used in these rules. A
definition is necessary to clarify 1ts meaning and set a standard. The
definition 1s conslistent with the podlatrist licensing requirements of
Minnesota Statutes.

Subp. 37. Prlor authorization. "Prlor authorization" is a medical
asslstance program procedure used by the department to assess the need for
and appropriateness of a certain health service In relation to a
recipient's dlagnosis before the provider begins the service. The term 1s
used in these rules. Thus a definition is necessary to clarify its
meaning. The clted part, 9505.5010, goverms the standards of the
procedure.,

Subp. 38. Provider. "Provider" is a term used in these rules to
distingulsh between a person who furmnishes health services and has chosen
or 1s eligible to choose to enrocll in the MA program and a person who
furnishes health services and 1s not eligible, or chooses not to enroll in
the MA program. A definition 1s necessary to clarify its meaning. The
definition 1is consistent with 42 CFR 400.203, which states, "Provider

11



means any individual or entity furnishing Medicald services under a
provider agreement with the Medlcald agency." The definition 1is also
consistent with part 9505.1705, subp.ll

Subp. 39. Provider agreement. "Provider agreement" is a term used in
these rules. Therefore, a definition 1s necessary to clarify 1ts meaning.
The definition 1s conslstent with 42 CFR 431.107 and part 9505.0195.

Subp. 80. Psychiatrist. "Psychiatrist" 1s a term that appears in part
9500.1070, subpart 4, item B and subpart 23 which are belng retained for
amendment later this year. It 1s used in these rules to identify a person
who 18 eligible to choose to be a provider in the medical assistance
program. A Qefinitlon is necessary to clarify its meaning and set a
standard. Minnesota Statutes do not define or set qualifications for
psychiatry. However, the American Board of Psychlatry and Neurology is
the natlonal organization that accredits post graduate programs to traln
physiclans in psychlatry. The Board requires a candidate to successfully
complete a three year program. Therefore, the definition is reasonable
because 1t incorporates a standard set by the national organization of
peers who practice psychiatry.

Subp. 41. Reclpient. "Recliplent" is an abbreviation used in these rules
to refer to persons who are eligible for health services paid for by
medical assistance. A definltion 1s necessary to clarify its meaning.
The definition 1s consistent wlth 42 CFR 431.50 B and Minnesota Statutes,
section 256B.02, subd.8 and 256B.05.

Subp. 42. Registered nurse, "Reglstered nurse" is a term used in these
rules. A definition . is necessary to clarify its meaning. The definition
1s reasonable because the clted statute specifies the qualifications
required to register as a licensed nurse in Minnesota.

Subp. 43, Residence. These rules limit or prohibit medical assistance
payment for certain services provided in the "residence" of the

recipient. Therefore, a definition 1s necessary to clarify the meaning of
the term and set a standard for payment eligibility. Webster's New World
Dictionary (Second College Editlon, 1974) defines "resTdence™ as "the fact
or status of living or staylng in a place...long enough to qualify for
certain, rights, privileges, etc." and "the place in which a
person.,..resides; dwelling place; abode, esp. a house." The proposed
definition 1s reasonable as 1t conslstent with accepted usage that
considers the reciplent's iIntent to stay In a place as a deciding factor.

Subp. 44. Screening team, "Screening team" 1is a term used in these
rules. A deflnitlon 1s necessary to clarify 1ts meaning and set a
standard. The definition 1s consistent with Minnesota Statutes, section
256B.091. Extending the screening team definition to populations other
than applicants for admission to nursing homes 1s reasonable to ensure
consistency of standards between the varlous medical assistance programs
and thus avold confusion and duplication of effort.

Subp. 45. Second surgical opinion. "Second surglcal opinion" is a term
used in these rules to refer to a specific requirement of the medical
assistance program. A definition 1is necessary to clarify its meaning.
The definitlon 1s reasonable because it provides the readers the citation
to the rule governlng the requireament.
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Subp. 46. Supervision. This term describes the degree of a provider's
professional oversight of an employee's services if the services are to be
eligible for payment under medlcal assistance. A definition is
necessaryto clarlfy 1ts meaning and set a standard. The American Heritage
Dictionary of the English Language defines "supervise™ as "to direct and
Inspect the performance of workers; oversee; superintend."” The proposed
definition mirrors this usage. It is reasonable to place full
professional responsibility on the provider because the provider has the
contract with the department and thus 1s responsible to provide the
services according to the contract. A supervisee usually has less
experience and tralning than the provider-supervisor and therefore may
requlre guldance in furnishing the health services. Thus, it is
reasonable to require a supervising provider's direct involvement in the
instruction and direction of the supervisee because such instruction and
direction will ald in ensuring health services are properly provided to a
reclpient.

Item A. Hospital calls, conferences, and home vists sometimes require a
provlider to leave the office., It 1s not reasonable to assume that a
provider's employees must stop work whlle the provider 1s gone because the
provider has the ability to judge what the supervisee is qualified to do
and therefore can asslgn the employee tasks that the employee 1s able to
perform during the provider's absence. However, a standard of time the
provlider must be present is necessary so that the department can uniformly
administer the supervision requirement. The requirement of at least 50
percent on-site supervislon is the same as the policy established by Blue
Cross and Blue Shield of Minnesota in Provider Bulletin No. P15-83 of July
12, 1983. (See Exhibit---.) The bulletin provided in part that the
"employing M.D. or D.0O. must be physically present and immediately
avallable in the same office sulte the majority of the time (greater than
50%) when the employed health care professional 1s providing services."
Therefore, the 50 percent standard proposed in this item 1s reasonable
because it is the standard now used by a major Minnesota carrler of health
insurance in determining services eligible for payment under its lnsurance
plans., Exempting community mental health centers from the standard is
reasonable because program and supervision requirements for thelr
professional services are governed by parts 9520.0750 to 9520.0870.

Item B. Requlring the provider to review the dlagnosis 1s reasonable
because 1t ensures that the person approved by the department to
participate in the program has an opportunity to review the employee's
work. Requirlng the provider's signature is reasonable because a person's
signature 1s customarlly accepted as evidence that the person had an
opportunity to revliew and approve the document's contents before signing
ie. :

Ttem C. Requiring the provider to approve the plan of care before
treatment 1ls begun 1s reasonable because 1t ensures that the person
approved by the department as fully qualified has an opportunity to review
the plan and thus determine whether the plan specifies the care necessary
ard appropriate for the reciplent's dlagnosis. PFurthermore, 1t is
reasonable to distingulsh between emergency and non-emergency treatment
when dealing with a requlred approval of the care plan because withholding
treatiment for an emergency untll the provider approves the plan is
contrary to the best Interests of the reclplent who requires immediate
treatiment. (See subpart 11, Emergency.)

Item D. One condition of ellglbility for medical asslstance payment is
that a recipient's treatment (that 1s, health services) must be carried
out under a plan of care. Requiring the provider to review the record of
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treatment 1s reasonable because it ensures that the person approved by the
department to participate in the program has an opportunity to review
whether the prescrlbed treatment has been given. The provider's signature
1s a reasonable requirement because it is evidence that the provider has

- had an opportunlty to review the record. That the revliew occur as soon as
possible after treatment is reasonable to ensure any treatment corrections
or modifications are made in a timely manner. Thus a standard is
necessary. Flve working days is a reasonable period to complete the
review as it balances the possible need for modification or correction
agalnst the workload of the provider-supervisor, It is reasonable to
exempt communlty mental health centers from the five day review
requirement because standards for the health services of community mental
health centers are set in parts 9520.0750 to 9520.0870.

Subp. 47. Surglcal assistant. "Surgical assistant" is a term used in
these rules. A definition 1s necessary to clarify the meaning because of
the simllarity between two terms: assistant surgeon and surglcal
assistant. The definltion 1s reascnable as 1t distingulshes betwesen
licensed persons such as physiclans, dentists, and podiatrists whose scope
of practice Includes surgical procedures and unlicensed persons without
legal authority to perform such procedures,

Subp. 48. Third party. "Third party" is a term used in these rules to
refer to a party with an obligation to pay health services bills oh behalf
of a reciplent, A definition is necessary to clarify its meaning. The
definitlion 1s consistent with 42 CFR 433.136 as amended and wilth the

definition found In part 9505.0070 which sets a requlirement for medlcal
asslstance elliglbility.

Subp. 49. Usual and customary. "Usual and customary" is a term used in
these rules to set a standard for payment of certaln health services. A
definition is necessary to clarify its meaning and inform providers of
appropriate medlcal asslstance bllling procedures. Furthermore, the
definition 1s necessary to clarify the difference between "usual and
custamary" in the medical assistance program and the term "customary
charges" as defined for use In Medicare In 42 CFR 405.503. 42 CFR
447.271(a) states that the department may not pay a provider more than the
provider's customary charges to the general publlc for the services. 42
CFR U47.325 states that the department may pay the customary charges of
the provider but not more than the "prevaliling charges in the locallity for
canparable services under comparable circumstances." FPFurthermore, 42
CFR.447.331 (a) states that the department "may not pay more for
prescribed drugs than the lower of ingredlent cost plus a reasonable
dispensing fee or the provider's usual and customary charge to the general
public." HCFA in 1its letter to the department on July 17, 1981 clarified
the meaning of "general public" and stated that 42 CFR 447.431 neither
makes nor gives authorlity to make separate categorles of usual and
customary charges for cash customers and charge customers (See exhibit

). Thus, the proposed definition 1s consistent with federal limitations
placed on payments for covered services. Furthermore, 1t is reasonable to
include third party payers as a category of payer because third party
payers may constitute the largest category of payers billed by a provider
for services to the provlider's non-medlical assistance clientele.
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Subp. 50. Vendor. Vendor is a term used in these rules. A definition is
necessary to clarify its meaning. The definition is consistent with
Minnesota Statutes, sectlon 256B.02, subd.7, which defines "vendor of
medical care" as "any person or persons furnishing, within the scope of
his respective license" certain categories of medical care., It is
necessary for purposes of these rules to clarify the relationship between
a vendor and a provider as "vendor'" is the term used in applicable
statutes and "provider" is used in applicable federal regulations and
these rules. "Provider" 1s applied in these rules to the vendors who have
silgned provider ag- ments with the department to provide the medical
assistance health services authorized in Minnesota Statutes, sectlon
256B.02, subd.7. See subpart 38.



9505.0180 SURVEILLANCE AND UTTLIZATION CONTROL PROGRAM

Subpart 1. This subpart is necessary to identify the monitoring and
review mechanisms which federal regulations require in the medical
assistance program and thereby Inform affected persons., The definitions
are conslstent with the rule that governs the surveillance activity in the
medical assistance program, that is, parts 9505.1750 to 9505.2150.

Subpart 2. A state must have a Survelllance and Utilization Control
Program in order to qualify for federal financlial participation.
Specifically, 42 CFR U456.3 states, "The Medicald agency must implement a
statewide survelllance and utillzatlon control program......" This
proposed subpart 1s necessary and reasonable to maximize federal financial
particlpation as required by Minnesota Statutes, section 256B.0Y4, subd.h
and also to ensure that persons affected by the standards set in the rule
for survelllance (parts 9505.1750 to 9505.2150) and in the federal
requirements (42 CFR 455) are aware of the program. Further, it is
reasonable to adopt the utilization control function established under 42
CFR 456 to ensure that the department is in compliance with federal
regulations and 1s not subject to paybacks resulting fromn federal
disallowances due to lack of compliance.

Subpart 3. 42 CFR 456.3 requires a program to safeguard against
unnecessary or Inapproprlate use of Medlcaid services and against excess
payments; to assess the quallty of those services; to provide for the
control of the utlilization of services. U42 CFR 456.23 requires the
department to have a postpayment revliew process that allows the state to
review reciplent utilization and provider service profiles and alsoc to
ldentify exceptions so that the department can correct misutilization
practices of providers and recliplents. Minnesota Rules, parts 9505.1750
to 9505.2150 govern that program. Therefore the provision is necessary
and reasonable to make affected persons aware of the mandatory program.

Subpart 4. The program of Utilization Control must be implemented as
required in 42 CFR 456 in order to maximize federal participation as
specifled in Minnesota Statutes, section 256B.0#4, subd.l4. Section
1905(g)(1) of the Social Security Act provides for a reduction of Federal
Medicald funds 1if a state does not demonstrate satisfactorily that an
effective Utlillzatlon Control program is in place. Therefore the
proposed subpart 1s necessary and reasonable to make affected persons
aware of the mandatory requirements.



9505.0185 PROFESSIONAL SERVICES ADVISORY COMMITTEE

Minnesota Statutes, sections 256B.04, subd. 15 and 256B.064, subd. la
require that "the determination of whether services are reasonable and
necessary shall be made by the commissioner in consultation with a
professional services advisory group appointed by the commissioner". This
part 1s necessary to clarify the membership of the committee, its dutles,
and operation.

Subpart 1. Appointees. The inherent premise behind review by an advisory
committee is to obtaln a peer review by professionals possessing academic
and experience quallficatlons for declding questions of the necessity and
reasonableness of care. Llcensure or certification is evidence of
professional qualification; famillarity with the health needs of
low~1ncome population groups provides the experlential hase for evaluating
a particular service in light of the health needs of medical assistance
reciplents who are part of the low-incame population. That the
comnlittee's members be representative of the types of covered services 1s
necessary to ensure that the members are qualified to appropriately review
the service and 1s conslstent with the Minnesota Statutes clted above.
Requiring at least 15 members ensures the avallablllty of the different
provider types who comprise the spectrum of health services and
experiences necessary to make an informed, reasonable recommendatlon to
the commissioner.

Items A to C are necessary to establish the procedure of choosing persons
to serve on the comnittee. An open appoln‘ment process pemits interested
qualified persons who may not be known to the appointing authority to
apply to be camnlttee members. Such an approach ensures a pool of
interested potential members. The provislon 1s reasonable because the
State Register 1s the officlal publlcation used to inform persons affected
by state actlons. As previously dlscussed, utilization review by peers
requlres appropriate peer representation on the review commlttee.

Subp. 2. Condition of appointment. Minnesota Statutes, Section 16B.17
establishes the standards for contracting for professional and technical
services. Thls subpart is conslstent with the statute and 1s necessary to
inform affected perscons.

Subp. 3. Committee organization. A chairperson 1s necessary to effective
comlttee operation. Appointment of a chairman by the commissioner 1is
reasonable because the commissioner has responslbility for Ilmplementing
medical asslstance, 1s knowledgable about the expertlse needed to serve as
a professional adviser to the department, and, therefore, should have the
right to declde who 1s qualifiled to assume the leadership role necessary
to ensure effective committee operation. The dlversity of the medical
assistance program does not permmit comittee members to be knowledgeable
about all aspects of the program even though they are knowledgeable about
broader policy lssues. Thus, a meeting of the whole commlttee may

. be.unnecessary 1f the policy being discussed requires special expertlse In
a limited area. A subcomittee of individuals wilth appropriate lnowledge
and expertlse 1s more efficient and more equitable to the provider group
and to the reciplent population. Thus permitting a subcomittee to act
for the committee is reasonable because a knowledge-based decision will be
efficlently obtalned. In some Instances only one comnittee member may be
needed to provide the necessary professional expertlse. Thus the rule is
reasonable as 1t allows organizational flexibility.
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Subp. 4. Committee meetings. It is reasonable to speclfy that the
committee meet at the call of the committee's chalr or the department as
they are best informed about what work is necessary and can avoid
unnecessary meetings. Including telephone conferences within the term
meetings 1s reasonable because a telephone conference 1s cost effective,
permits an effective use of time and professlonal resources, and enables a
qulck response to situations that may require Immedlate discussion and
recommendation.

Subp. 5. Duty to advise commissloner, Minnesota Statutes, section
256B.04, subd. 15, requires the determination of whether services are
necessary and reasonable to be made by the commissloner in consultation
with an appointed professional services advisory group. This subpart is
necessary to establish the matters about which the advisory group shall,
upon request, advise .the comilssloner., The items A to H are conslstent
wlth the content of a utilizatlon review program as established under
Minnesota Statutes, section 256B.04, subd. 15. The items are reasonable
and necessary to inform the committee of 1ts dutiles.

Subp., 6. Other duties. Qualified health care professionals are the .
persons who are knowledgeable In thelr areas of expertise and, therefore,
are most likely to be aware of changes and problems in these ‘areas.
Because the commissioner needs knowledge and advice about current health
practices and service problems, thils provision 1s necessary and reasonable
to ernable the consultants to Initlate discussions and recommendations on
matters related to the utilizatlon review program.



9505.0190 RECIPIENT CHOICE CF PROVIDER

This part 1is conslstent with Minnesota Statutes, section 256B.01 and with
42 CFR 431.51 which requires the MA program to provide each reciplent a
free cholce of vendor except under the circumstances specified in 42 CFR
431.54, Additionally, this part 1s consistent with Minnesota Statutes,
section 256B.69 and parts 9505.1750 to 9505.2150. The clrcumstances
permitting the department to restrict a cholce of vendor are: those
situations where a cost effective yet suitable alternative is in place,
such as a prepald health plan and competitive bidding; and those
situatlions where a pattern of service utllization indicates asbusilve
practices and thus contraindicates free cholce by the reciplent. 1In
safeguarding both the health needs of the reclpient and the flnanclal
needs of the program it is reasonable to limit cholce if care 1s not also
limited. Therefore, this part 1s necessary and reasonable to inform
affected persons.

It 1s reasonable to restrict a reciplent enrolled in a prepald health plan
to that plan so that duplication of payments 1s avolded., The per caplta
payment to a prepald plan on behalf of a reclplent covers all medically
necessary care. Fallure to restrict a reciplent to the plan could easily
result 1n excesslve payments.

It 1s reascnable to restrict reciplents to providers within Minnesota or
within the recipient's local trade area because, since state and county
tax dollars pay approximately U48% of Medicald expenditures, the state's MA
program should act to keep those dollars within the state. Thus, the
restrictlion is conslstent with Minnesota Statutes, section 256B.04,
subd.2. However, a recipient who lives near the state's border may be
accustomed to a local trade area In an adjoining state or may find
services nearer at hand in an adjolning state. Thus it 1s probably more
cost effective for the state and less burdensome on the reciplent to
permilt the reciplent to use the same nearby out-of-state health service
providers as the person located in the recipient's area who 1s not a
reciplent.

Furthermore, 1f necessary health care 1s not avallable in Minnesota, 1t is
reasonable to permit a recipient to seek those services wherever they are,
including outslde of the state. Requliring the department's prior
authorlzation of services provided outside of Minnesota 1s reascnable as
the department has the information necessary to determine which services
are avallable in Minnesota and which must be sought outside of Minnesota
and thereby to ensure consistency with Minnesota Statutes, section
256B.04, subd.2.

It should be noted that 42 CFR 431.55 (f) requires the department to
obtaln the federal goverrment's approval of any additional restrictions of
free cholce of provider beyond the health maintenance organization
restrictlon and a reciplent restriction as a result of abuse.



9505.0190 RECIPIENT CHOICE OF PROVIDER

Tis part is consistent with Minnesota Statutes, section 256B.01 and with
42 CFR 431.51 which requires the MA program to provide each recipient a
free choice of vendor except under the clrcumstances specified in 42 CFR
431.54, Additionally, this part is consistent with Minnesota Statutes,
section 256B.69 and parts 9505.1750 to 9505.2150. The circumstances
permitting the department to restrict a cholice of vendor are: those
situations where a cost effective yet suitable alternative 1s in place,
such as a prepald health plan and competitive bidding; and those
situations where a pattern of service utllization Indicates abuslve
practices and thus contraindlcates free choice by the reciplent. 1In
safeguarding both the health needs of the reclpient and the financilal
needs of the program 1t 1s reasonable to 1limit cholce if care 1s not also
limited. Therefore, thls part 1s necessary and reasonable to inform
affected persons,

It is reasonable to restrict a reciplent enrolled in a prepaid health plan
to that plan so that duplication of payments is avolded. The per caplta
payment to a prepaid plan on behalf of a reclpient covers all medically
necessary care. PFallure to restriet a recipient to the plan could easily
result in excesslve payments.

It is reasonable to restrict reclplents to providers within Minnesota or
within the reclpient's local trade area because, since state and county
tax dollars pay approximately 48% of Medicald expendifures, the state's MA
program should act to keep those dollars within the state. Thus, the
restriction 1s consistent with Minnesota Statutes, section 2568.04,
subd.?2. However, a recipient who lives near the state's border may be
accustomed to a local trade area 1n an adjoining state or may find
services nearer at hand in an adjoining state. Thus it 15 probably more
cost effective for the state and less burdensome on the recipient to
permit the reciplent to use the same nearby out-of-state health service
providers as the person located in the recipient’'s area who 1s not a
recipient.

Furthermore, if necessary health care 1s not avallable in Minnesota, it is
reasonable to permit a reclplent to seek those services wherever they are,
including outside of the state. Requiring the department's prilor
authorlzation of services provided outside of Minnesota is reasonable as
the department has the information necessary to determine which services
are available in Minnesota and which must be sought outslde of Minnesota
and thereby to ensure consistency with Minnesota Statutes, section
256B.04, subd.2.

It should be noted that 42 CFR 431.55 (f) requires the department to
obtaln the federal goverrment's approval of any additicnal restrictions of
free cholice of provider beyond the health malntenance organization
restrictlion and a reciplent restrictlon as a result of abuse.

19



9505.0195 PROVIDER PARTICIPATION

Subpart 1. Department administration of provider participation.

Minnesota Statutes, section 256B.04, subdivision 1 authorizes the
department to supervise the administration of the Medicald program,
including carrying out and enforcing provisions of rule and law so that
medical assistance 1s administered throughout the state in a uniform and
impartial manner. To that end, the department must ensure that vendors
who meet minlmum standards defined by law and who act within any required
legal constraints are available to provide health services. Therefore,
this subpart 1s necessary and reasonable to Inform affected persons of the
department's functions 1n carrying out these responsibilities.

A. 1In order to ensure that providers are potentially capable of providing
quality health care, it 1s necessary that the department determine whether
a provider possesses the minimum credential or experience necessary to
comply with federal credentlalilng requlrements, and state licensure law.
This provision 1s reasonable because 1t makes the reader aware of the
sectlons of the rule which contain the credential and experience
standards.

B. The departiment must complete the necessary administrative functions to
establish eligibility for medical assistance payment. The administrative
process requires determination of a date of enrollment for a provider to
be eligible to be paid for services to a medical assistance reciplent.

The provision is reasonable as 1t balances the need for a uniform standard
and the need of a non-enrolled vendor who provided services to a recipient
in good falth to be paid for those services. A time limit on retroactive
enrollment 1s necessary to ensure the conduct of medical assistance in an
efficlent manner as required in Minnesota Statutes, section 256B.0U,
subd.2. The 1limits chosen are consistent with the department's present
practice.

C. An enrollment mechanism for vendors outside of Minnesota ls necessary
50 that payment can be made 1f a reciplent recelves health care from a
vendor located in another state. Therefore, 1t 1s reasonable to require
the department to enroll such vendors as the department has the
responsibility to adminlster the program and establish the standards for
enrollment. See also the SNR for subpart 8,

D. A necessary part of effectively adninistering provider participation
1s to ensure that the enrolled vendor 1s following the rules and
regulations of the program. In addition to the requirements of item A, an
enrolled vendor must comply wilth parts 9505.1750 to 9505.2150.
Furthermore, it is reasonable to expect the department to enforce the
vendor's compllance with the terms of the provider agreement as the vendor
1s presumed to be knowledgeable about the contracts requirements and has
willingly entered into the contract as a condition of particpation and
ellgibility for payment. It 1s reascnable to state the department's
obligation to enforce these requirements so that the affected persons are
aware of their obligations.

Subp. 2. Application to particlpate. Partlicipation in the medical
assistance program 1s voluntary. Providers who wish to receive medical
assistance payments must apply and are the most able to provide the
information necessary to permlt the department's assessment of their
qualificatlions. Furthermore, because acceptance of medical asslstance
payments obligates the provider as specifed in subpart 1, item D, the
terms of participation must be openly stated and acknowledged in the
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enrollment material. Therefore, the provision 1s necessary to clarify the
application process. The process 1s reasonable as it states the
Information required, who must furnish 1t, and where to send it. The
subpart 1s conslstent with 42 CFR 431.107, concerning provider agreements.

Subp. 3. Department review of application. This subpart is necessary to
establish the criterla the department will use to determine a vendor's
eligibility to enroll as a provider. It 1s reasonable because all of the
criterla applicable to provider participation are found in the cited
rules.

Subp. 4. Notice to vendor. Requiring the department to notify a vendor
of the department's action on the vendor's application i1s necessary and
reasonable because 1t protects the provider's rights. A complete
application is necessary and reasonable so that the department has all the
Information required under the applicable rules and can apply a uniform
standard in determining the provider's qualifications. A time limit for
the department's action on a vendor's applicatlon 1s necessary so that the
vendor will recelve timely information about eligibllity for payment of
services to reciplents and thus be assured of payment for recliplent's
health servlces that are within the limitations of these rules. A thirty
day determination perlod 1s reasonable because it balances the time the
department requires to verify quallfilcations, to establish eligibility, to
make necessary changes 1in the Involce processing/payment system,. and the
right of the applicant to recelve a determination as soon as possible.
Beginning the thirty-day periocd upon recelpt of the complete application
is reasonable because the camplete application 1s necessary to the
department's determination. It is reasonable to require the department's
notice to be wrltten in order to provide a record and avoid
misunderstandings.

A. Tis item 1s reasonable bhecause it informs the applicant about his
status in regard to the medical asslistarnce program.

B. This 1tem is also reasonable because it Informs the applicant about
his status in regard to participation. Denilal of the right to
participate affects a provider's abllity to conduct hls business,
Therefore, it 1s reasonable to inform the provider of the specific reasons
for the denilal so that the provider has an opportunity to glve more
Information, act to meet the qualification criteria imposed in these
rules, and thereby protect hls right to due process.

C. Circumstances such as Incomplete informatlon may delay the
department's ability to declide about an applicant's participation., Thus,
this iltem is necessary to cover these clrcumstances. It is reasonable to
requlre the department to notify the applicant, state the reasons for the
delay, and request any additional iInformation needed to complete the
declision because such notlce will glve the applicant an opportunity to
comply .

Subp. 5. Duration of provider agreement. Thls subpart 1s necessary to
set the duration of the agreement so that both the department and the
provider are informed and misunderstandings are avoided.

A. If the duration is specifled in the agreement and the provider freely
completes that agreement, the duratlon becames a mutually agreed upon
contract term. Therefore, the provision 1is reasonable because it has been
agreed to by both partles.

B. The department needs a means of dealing with a provider who has not
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complied with the obligations the provider agreed to. Thus, this item 1is
reasonable because it bases agreement termination on the provider's
fallure to comply with the terms of hls agreement,

It should be noted that provider agreements with long~term care facilities
have terms that differ from items A and C. For example, the agreement is
for a period of one year and is renewable contingent upon the provider's
continued compliance with nursing home standards. Furthermore, a 90 day
notice 1s required if' the department is going to terminate the agreement.
These requirements are necessary and reasonable because they protect both
the health of the reclpients in the long-termm care facility and thelr
right to recelve covered services by providing time to arrange for their
transfer to another long-term care facility that does have a provider
agreement with the department.

D. A provider agreement establishes a contractual relatlonship between
the two partles signing the agreement, the provider and the department.

An individual or entity who purchases or recelves ownerhsip or control of
a provlder's assets was not a signatory to the agreement and, thus, may be
unaware of or unwllling to agree to the terms of the agreement. Thus, it
1s reasonable to end a provider's agreement Lf the provider's assets are
sold or transferred because the termination provides the opportunity for
the buyer or the lndividual or entity assuming control to review the
conditions for participation and to make a clear decision about agreeing
to the conditions. i
D. Prom time to time the department revises the provider agreement. TFor
example, the revision may be needed to clarify the language of the
agreement or standards of participation may change because of changes in
prevalling standards of practice among a providers' peer group.

Therefore, 1% 1s reasonable to require a provider to sign a new agreement
at such time because such a requirement wlll ensure all providers of a
partlcular health service are being held to a uniform standard. This
requirement ls consistent with Minnesota Statutes, section 256B.04,
subd.2, which requlres the department to administer medical assistance
uniformly throughout the state. 30 days notice of termination of the
agreement 1s reasonable because it provides a period in which the provider
can thoroughly review the new agreement and decide whether to enter into
it.

E. Since participation in the medical assistance program is voluntary, a
provider can reasonably discontinue participation at his discretion.

- Subp. 6. Consequences of fallure to comply. This subpart is necessary to
Inform affected persons of the consequences of faillure to comply with
these rules. Minnesota Statutes, section 256B.04, subd. 10 authorizes the
department to promulgate rules governing the control of fraud, theft and
abuse In Minnesota's medical assistance program. Because parts 9505.1750
to 9505.2150 were promulgated pursuant to this statute to control fraud,
theft and abuse, and set the consequences of fallure to comply, it is
reasonable to cite them here. .

Subp. 7. Vendor who 1s not a provider. Minnesota Statutes, section
256B.04, subd. 2 requires the department to administer the medical
assistance program uniformly throughout the state in an efficient and
Impartial manner. This subpart is conslstent with statute because 1t
ensures that all parties who provide reciplents covered services are
subject to the requirements of these rules. Although a provider agreement
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1s a conditlon of particlpatlon, human or computer error may cause or
permit a non-enrclled vendor to recelve a provider identification number
and to recelve payments under the program. The submission of claims and
acceptance of medlcal asslstance payments constitutes an implied contract
which should have the same force and effect as a duly completed provider
agreement. Therefore, the provislon 1s reasonable because 1t establishes
the same standard - the applicability of these rules - to persons who
accept medical assistance payments regardless of campletion of a provider
agreement.

Subp. 8. Sale or transfer of entlty providing health services. As stated’
above in subpart 5, ltem C, a provider's agreement with the department
ends at the time the provider sells or transfers ownership, assets, or
control of an entity enrolled to provide medical assistance services,
Thus, 1t 1s reasonable to require such a provider to notify the department
because the notlce 1s necessary to enable the department to maintain
accurate records about providers and to monitor compliance with the
provider agreement as required in subpart 1, ltem D. Likewlse, it is
reasonable to requlire the purchaser or transferee to notify the department
50 that the department may review the qualifications of the purchaser or
transferee to determine whether the purchaser or transferee is eligible to
enroll (see subpart 1, 1tem A) and provide an opportunity for the
purchaser or transferee that 1s quallfied to agree to the conditions
required to recelve medlcal asslstance payment. The 30 day notice period
i1s necessary and reasonable because 1t provides a uniform period of
sufficient length to carry out the requlrement. Requiring the seller to
glive notlce before the effectlve and the buyer or transferee after the
effectlve date 1s reasonable because this is consistent with their
obligations as seller and buyer. Specifylng the consequences of failure
to provide the notlices In a timely manner is necessary to encourage
compliance and inform affected parties. Making the purchaser or
transferee subject to monetary recovery of payments resulting from error
or abuse 1s conslstent with Minnesota Statutes, section 256B.04, subd. 10
and wlth parts 9505.1750 to 9505.2150.

Subp. 9. OQut-of-state vendor. 42 CFR 431.52 requires state Medicaid
agencles to pay for health services rendered to a reclpient while he is in
another state. COriterla are necessary to provide uniform standards to
determine the out-of-state vendor's eliglbility for payment. An
out-of-state vendor may be unfamiliar with the enrollment requirements and
procedures of Minnesota's medlcal assistance program. Therefore,
permitting the out-of-state verndor to enroll back to the date of service
1s reasonable because it allows time for the out-of-state vendor to
complete the procedures of an unfamiliar program. Furthermore, permitting
enrollment back to the date of service ensures that payment can be made
for services provided a reciplent whille traveling out-of-state as required
in 42 CFR 431.52. A definition of t he term "out-of-state vendor" is
necessary to clarify its use within this subpart. It is reasonable to
relate the definitlion to the site at which the reciplent receives the
service as this 1s consistent with the reclplent's free choice of provider
under part 9505.0190.

A. It 1s reasonable to adopt the same minimum standards for licensing and
certification which are required for vendors within the state where the
service 1s glven because Minnesota standards do not apply to a person who
practices 1n a place other than Minnesota.

B. It 1is reasonable that an out-of-state vendor be subjected to the same
administrative requlrements as an in-state vendor In order to ensure
equitable, conslstent treatment of in-state and out-of-state vendors.
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C. It 1s reasonable to require the vendor to obtaln department approval
because the department has the responsibility and authority to administer
the program.

D. It 1s reasonable that an out-of-state vendor comply with, and be held
to, the same administrative 1imits and requirements of an in-state vendor
in order to ensure equitable treatment of all vendors. Such treatment is
conslstent with the requirements of Minnesota Statutes, section 256B.04,
subd.?2.

Subp. 10. Conditlon of participation. Thls subpart is necessary and
reasonable to Inform affected persons of the applicability of federal and
state civil rights laws and thus to encourage provider compliance in the
provision of services to reciplents. Furthermore, this subpart ensures
that a reciplent 1is not subjected to a lesser standard of care than that
avallable to other Minnesota residents., It is consistent with Minnesota
Statutes, Chapter 363 (The Human Rights Act) and section 256B.48, subd. 1
(d) and (e); 42 CFR 440.230 (c) and 42 CFR 440.240. It is identical in
scope to Michigan Statutes, sectlion 400.111b. Because the provider signs
an agreement with the department that sets out the termms of the provider's
participation, it is reasonable to require a provider to disclose any
restrictlions or criteria for choosing health conditions or persons it will
treat so that the department wlll be able to monltor whether the provider
meets the requirements of parts 9505.0170 to 9505.0475,
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9505.0200 COMPETITIVE BIDDING

Minnesota Statutes, sectlon 256B.0Y4, subd. 14, requires the Commissioner
to utilize volume purchase through competitive bidding for certain
specific 1ltems. PFurthermore, the clted statute states that competitive
bidding for durable medical equipment is not limited to the items
specified In the statute. Therefore this part is necessary to set the
conditions which require competitive bilds. It is reasonable to require
competitive bldding of an 1tem of equlpment that is available from more
than one source because competitive bidding can only occur 1if more than
one source supplles the same item. For example, if only one retailer
sells the required item, competition for the sale does not exist.

A. A concept of competitive bidding is that competition will lead to a
range of prices for the same 1tem offered by competing providers. Thus
the department can save program funds by choosing the bid with the lowest
price. Therefore it is reasonable to compare estimated savings achileved
by competitive bidding against the estimated costs of the bidding
procedure to determine whether the concept 1s achievable, It 13 necessary
to specify a method of projecting the savings In order to have a uniform
standard. Because the actual blds are known only when the formal bidding
process is completed, 1t is reasonable to to estimate the expenditure .
using competitlve prices based on historical experience.

B. An item of durable medlcal equipment may have entered the market place
80 recently that an historlcal cost 1s not avallable on which to base
potential cost effectiveness. In thls situation, the department
reasonably relles on the cost savings which would be realized if the
competitive bid price 1s lower than the price the department would have to
pay to ensure that enough providers would participate to service the needs
of the reciplents (see 42 CFR section 447.204),
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9505.0205 PROVIDER RECORDS.

Tis part specifies the record to be kept by a provider who participates
In the medical assistance program. 42 CFR 431.107 states that each
provider furnishing servlces must agree to keep "any records necessary to
disclose the extent of services the provider furnishes to reciplents.”
Parts 9505.1800 to 9505.1820 establish the requirements for keeping
medical and health care records, filnancial records of providers, and
exceptions to the record keeping requirements. Therefore the provision is
consistent with federal regulations and other rules governiing the medical
assistance program. Thls part 1s necessary to Inform providers of a
reimbursement requirement. To requlre providers to continue to use a
record-keeping system that 1s already required by another rule is
reasonable because no additional burden or expense is imposed on them.

The inclusion of appointment books and billing transmittal forms as part
of the required flnanclal records ls consistent wilth the department's
present practice of examining a provider's claims for reimbursement. The
inclusion 1s reasonable because the department has found these two types
of records to be essential pleces of evidence in verifying billings. They
are llsted here as examples for purposes of clarification.
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9505.0210 COVERED SERVICES; GENERAL REQUIREMENTS

This part is necessary to establish requirements applicable to all health
services and thereby assure consistency in determining which health
services are eliglble for medical assistance payments. This part is
consistent with 42 CFR 440,230 (d) which permits the department to 'place
appropriate limlts on a service based on such criteria as medical
necessity or on utilization control procedures."

A. This item lists in subitems (1) to (4) criteria that are the same as
those in the prior authorization program which is governed by parts
9505.5000 to 9505.5030. Under Minnesota Statutes, section 256B.0L,
subd.15, the department must determine whether a health service is
necessary to achleve and malntain good health and must safeguard against
unnecessary or lnappropriate use of medical assistance services and
against excess payments from public funds. Furthermore this same statute
authorizes the commissloner to use a professional services advisory group
to determine the necessity and reasonableness of services to persons
eligible for medical assistance. Such a group 1s camprised of persons who
are licensed or certifled in thelr professions and who are familiar with
prevailing coammunity standards and customary practice and usage. {See
part 9505.0185 and its SNR.) Thus, subitem (1) 1is consistent with
statute. Minnesota Statutes, sectlon 256B.04, subd. 2 requires the
department to carry out the MA program in an efficient and economical
manner within a uniform administrative structure. It 1is reasonable
therefore to evaluate a health service on the basls of the appropriateness
and expected effectlveness of the service In meeting the medical needs of
the recliplent in order to avold unnecessary expenditure of MA funds.
Subitem (3) 1s necessary to ensure that the health services provided by
the MA program are of a high standard. It 1s a recognized fact that
certaln health services are more effective or stand a greater chance of
success according to when they are given. Therefore, 1t 1s reasonable to
require a health service to meet a standard of timeliness because
timeliness ensures the service is appropriate considering the nature and
present stage of the reciplent!'s condition. It 1s also reasonable to
requlre a health service to meet a quality standard so that factors such
as the credentials of the provider can be monitored. Subitem (4) is
necessary and reascnable because the criterlon of cost effectiveness
recognizes that the resources of the MA program are finite and the
criterion 1s consistent with the effiecient and economical use of health
services as required by Minnesota Statutes, section 256B.04, subd.? while
ensuring that reciplents are provided appropriate treatment of their
medical needs, -

B. Tis 1item 1s conslstent with Minnesota Statutes, section 256B.04,
subdivisions 2 and 15. It 1s reasonable to require an effective and
appropriate use of medical assistance funds because the requirement will
safeguard against unnecessary and inappropriate use of services and, thus,
safeguard against excess payments.

C. 42 CFR 440.230 permits the department to establish "appropriate limits
on a service based on such criterla as medical necessity or on utilization
control procedures." Minnesota Statutes, section 256B.04, subd. 12
likewise authorizes the department to place 1limits on covered services.
The service 1limits are established in parts 9505.0170 to 9505.0480. This
item 1s both reasconable and necessary to inform persons affected by the
rules that payment for services will be governed by these service limits
so that they can make Informed choices about health care.
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D. This 1item 1s necessary to specify who must provide the health service
in order for the service to be eligible for medical assistance payment.
The department determines whether a vendor who applies for enrollment as a
provider in the medical assistance program meets the quality standard of
training and experience set in these rules. Therefore, it 1is reasonable
to specify that the service must be furnished by the provider personallyas
the provider has been determined to meet the quality standards required in
item A, subitem (3). Standards necessary to achieve quality depend on the
nature of the health service. 1In some professions, providers are asslsted
by paraprofessionals. An example of thls assistance is found in the work
of physiclans' assistants. (See part 9505.0345, subpart 3, item C.)

Thus, it is reasonable to permit an exception to the requirement of the
provider's personally furnishing the health service because such
paraprofessionals are directed or supervised by the provider.

E. The requirement that services provlided to reciplents residirg in
long-term care facllities be established in a wrltten plan of care is
reasonable because 1t provides a way to monitor whether the service itself
1s medlcally necessary, 1s furnished by a provider who is 1n compllance
with these rules, and is within the service limitations of these rules.
Therefore a written plan is a safeguard sgalnst unnecessary or duplicative
services and fosters contlnuity of care through a coordinated plan. Most
residents in a long-term care facillty are physically frail and subject to
corditions such as acute resplratory infectlons which cannot be
anticlpated and yet require timely treatment to reduce the llkelihood of
their exacerbation. Therefore, it 1s necessary to provide exemptions from
the requirements that a service be In a written plan of care and its cost
included in the facility's per dlem In order to assure that the emergency
health needs of the resldents recelve timely effective and approprlate
care. Providing an exception for health services included in the
facility's per diem rate 1s necessary and reasonable because the
recipient's need for these services has been determlned by a screening
team under Minnesota Statutes, sectlons 256B.091 and 256B.092 and
furthermore payment for these services i1s not made on a separate fee
schedule but is included In the per dlem rate set to reimburse the
facility for the reciplent's daily care. The exclusion 1s reasonable
because it 1is consistent with 42 CFR 456.280 for skilled nursing care and
42 CFR 456.380 for intermedlate care.
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9505.0215 COVERED SERVICES; OUT-OF-STATE PROVIDERS

42 CFR 431.52 (b) states that the state plan "must provide that the State
will furnish Medicald to: (1) A recipient who 1s a resident of the State
while that reciplerit is in another State, to the same extent that Medicaid
1s furnished to residents in the State...". This provislon is necessary
to establish the parameters which govern payment for services by
out-of-state providers to such Minnesota residents.

A. This item 1is conslstent with 42 CFR 431.52, as parts 9505.0170 to
9505.0475 govern the provision of services to state residents regardless
of the resldent's locatlon.

B. Te baslc premise of the medical asslstance program is that a health
service must be medically necessary in order to be eligible for payment.
Therefore, item B 1s consistent with 42 CFR 431.52 (b) which requires that
services be avallable to a reciplent who 1s a resident while in another
state "to the same extent that Medicald is furnilshed to residents of the
State". Furthermore, the item is consistent with 42 CFR 431.52 (b)
(1)(iv), which requires payment if it is the "general practice for
recipients in a particular locality to use medical resources In another
State."” It 1s probably more cost effective for the state and less
burdensome on the recipient to permit the reciplent to use the same nearby
out-of-state health service providers as a person located in the
reclplent's area who Is not a recipient.

Emergency services that are necessary because of a condition requiring
immediate care must be glven the reclplent as close as possible to the
place where the emergency occurs, as a delay during which the reclpient
travelled to Minnesota might endanger the recipient's health. (See 42 CFR
431.52 (b) (1) (1) and (i1).)

If necessary health service 1is not avallable in Minnesota, it 1is
reasonable to permlt a reciplent to seek those services elsewhere.
Requlring the department's prior authorization of services provided to a
Minnesota reciplent outside of Minnesota 1s reasonable because the
department's revlew can determine which services are available in
Minnesota and which services must be sought elsewhere. Thus the prior
authorization of services outside of Minnesota ensures consistency with
Minnesota Statutes, section 256B.04, subdivision 2 In regard to equitable
standards of assistance and efficient, economical administration.

C. 42 CFR 431.52 (b)(2) requires that states must furnish Medicaid
services to a foster child who 1s a Minnesota resldent but is placed in a
home out-of state. Furthermore, a child who is considered a Minnesota
resldent and whose adoption 1s subsldized under Minnesota Statutes,
section 259.40 or by funds from title IV-E of the Social Security Act is
eligible for medlcal assistance while residing out-of-state. Item C,
therefore, is consistent with federal regulation and law and state
statute.

D. 42 CFR 431.52 (b) (1)(1) requires that payment must be provided for
energency services received out-of-state., 1Item D, therefore, is :
conslstent with federal regulation. Its inclusion is reasonable to inform
affected persons.
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9505.0220 HEALTH SERVICES NOT COVERED BY MEDICAL ASSISTANCE.

Some health services are ineligible for medical assistance payment because
they are not necessary or reasonable as specified in Minnesota Statutes,
section 256B.04, subd. 15. It 1s necessary to inform persons who provide
or request these services about thls ineligibility for payment so that the
providers and reclplents can make informed cholces about the services.
Items A to W delineate such lneligible services.

A. Other parts of this rule prohibit medical assistance reimbursement of
a health service that already has been paid for by another source. The
prohibition 1s necessary and reasonable to prevent a double payment.
However, an exceptlon to the rule 1s necessary in the case of an eligible
service furnished to and pald for by a reciplent in a period of
retroactive eligibllity established under Minnesota Statutes, section
256B.061. 1Item A is consistent with the cilted statute and is reasonable
because it informs affected persons of their rights.

B. Minnesota Statutes, section 256B.02, subd. 8(11) authorizes the
camlsslioner to establish a drug formulary that specifies the names of
drugs which are eligible for medical asslstance payment. Further, this
statute authorizes the commissioner, with the consent of the drug
formulary commlttee, to require prior authorization before certain .
formulary drugs are eligible for payment. Thus, this item 1s consistent
with Minnesota Statutes, section 256B.02, subd., 8(11). This item 1is
necessary and reasonable to Inform affected persons of the requirements
for a drug to be eligible for medical assistance payments,

C. Minnesota Statutes, sectlon 256B.04, subd. 15, requires the department
to establish prepayment and postpayment review systems to determine 1if
utilization of a medical assistance service 1s necessary and reasonable
and to safeguard against unnecessary or inappropriate use.
Priorauthorization 1s a method the department uses to determine the
necessity and reasonableness of a proposed medical assistance service,
Thus, the ltem 1s consistent with the cited statute. The item 1is
necessary and reasonable to inform affected persons of a limitation on
eligibility for payment.

D. An autopsy 1is not a health care service to a person eligible for
medlcal assistance as MA eligibllity ends at the time of the person's
death. Thus an autopsy 1is not eligible for MA payment as Minnesota
Statutes, ‘section 256B.02, subd. 8 limits payment to those services
provided to eligible Individuals. The item 1s consistent with statute.
It is necessary and reasonable because it Informs affected persons of a
payment prohibltion.

E. A person who milsses or cancels an appolnfment has not recelved a
service., This item 1s consistent with Minnesota Statutes, section
256B.02, subd. 8 which defines medical assistance or medical care in terms
of care and services to ellglble persons. The item 1s necessary ard
reasonable to Inform affected persons of a payment prohibition.

F. Telephone calls and and other non face-to-face comunications between
a provider and a reclplent do not provide direct care and service to a
reciplent, except 1n certain specific instances. These exceptions are
defined in parts 9505.0170 to §505.0475. Thus, the item is consistent
with Minnesota Statutes, section 256B.02, subd. 8. The item ls
necessary and reasonable to inform affected persons of a payment
prohibition,
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G. A report required solely for insurance or legal purposes 1s not a
service to a reciplent. Thus the ltem 1s consistent with Minnesota
Statutes, section 256B.02, subd. 8. However, when the local agency or
department requests a provider's report in the course of performing 1ts
administrative responsibility, including preparation of reports required
under Minnesota Statutes, section 256B.04, the cost of the report 1s
properly assigned to medical assistance program administration and,
therefore, is eligible for payment. The item is necessary and reasonable
to inform affected persons of a payment limitation.

H. Certaln therapeutic procedures possess the potential for serious
physical, mental, and emotional harm to a reciplent if they are improperly
implemented. These procedures are called aversive or deprivation
procedures. Minnesota Statutes, sectlon 245.825 requires the department
to promulgate a rule to govern aversive procedures. The rule will set the
standards for the use of procedures which are potentlally dangerous.
Considerable work and discussion have taken place on that proposed rule
but it has not yet been completed. It 1s necessary and reasonable to
prohibit payment until such a rule ls promulgated because the rule wlll
specify the prohibited practices and the specific conditions under which
permitted practices are to be carrled out. The excluslon 1s conslstent
with the requirement of Minnesota Statutes, sectlon 256B.04, subd. 15 .
concerning safeguards agalnst unnecessary or inapproprlate use of medlcal
assistance services.

I. This item clarifles the fact that any health service not in compliance
with these rules 1s not eligible for medical assistance payment. . As duly
promulgated rules, parts 9505.0170 to 9595.0475 establish the conditions
of eligibility for reimbursement. Therefore, demanding compliance 1s
reasonable. The ltem 1s necessary and reascnable so that all affected
parties are fully informed about the scope of the payment limitations and
can make an informed cholce about complying.

J. A provider's overhead costs Incurred to prepare bills are usually
included in the provider's fee for a health service. Therefore, 1t 1s
necessary and reasonable to prohibit payment of separate charges In order
to prevent double billing of the MA program. ‘
K. Mileage costs iIncurred by a provider in the course of providing health
services to a recipient are usually included in the provider's fee for
service. A prohibition of separate charges 1s necessary and reasonable in
order to prevent double bllling of the MA program.

L. This item clarifiles the concept inherent In several other items of
this part, i.e., that medical assistance payment 1s avallable only for
medical and health services provided directly to a reciplent. The concept
is consistent with Minnesota Statutes, sectlon 256B.02. In those
instances where a service has direct Impact on the reciplent’s health care
needs even if the service 1s not given directly to the recipient, payment
can be made if authorized as a provision of a duly pramulgated rule. It
is reasonable to focus Medicald dollars on services to a client as
required in Minnesota Statutes, sectlon 256B.04, subd. 15 and to be
cognizant of times when exceptions are necessary.

M. Minmnesota Statutes, section 256B.04, subd. 15, requires the department
to establish a program to safeguard agalnst unnecessary or inapproprilate
use of medical assistance services. Except In some instances of referral,
concurrent care by more than one provider of the same type of provlder for
the same diagnosils 1s nelther necessary nor appropriate. The item 1is
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consistent with the cited statute. In those instances where a valid
second opinion 1s needed, the second oplnion will be eligible for payment
1f that necessity and formal referral process are well documented and
available for postpayment review. The 1tem 1s necessary and reasonable to
Inform affected persons of a limitatlon. Furthermore, it 1s necessary and
reascnable to specify who will recelve payment if two clalms are submitted
when an approprlate medical referral has not occurred in order to avold
misunderstanding and confusion and to establish a uniform procedure. It
is reasonable to pay the flrst subtmitted claim as the department can not
predict that a second provider will submit a claim.

N. All components of this item are related to a determmination of the
necessity and appropriateness of a health service as required under -
Minnesota Statutes, section 256B.02, subd. 15. A person requiring care
nas the right to declde, based on medical advice, whether the care beilng
sought 1s necessary and whether to consent to recelve it. For example,
see Minnesota Statutes, section 144.651, which defines the right of a
patient or resident to participate in the planning of treatment., A
physician by tralning and experience is qualified to determine what health
services are necessary and appropriate. The physliclan's order 1s evidence
of the physiclan's determlnation. A plan of care 1is the written record of
the reciplent's condition and prescribed treatments. Therefore the
provision 1s necessary to Inform affected persons of payment limitations.
It 1s reasonable because 1t relates the limitation to the rights of the
recipient, determination of necessity by a qualified person, and
documentation of the qualifled personts determination.,

0. Part 9505.1800, establishes the documentation required in medical and
health care records as a condltion of medlecal assistance relmbursement.
This 1tem 1s necessary to Inform affected persons of the requirement; it
1s reasonable as 1t 1s conslstent with a procedure already familiar to and
used by health care providers and, thus, does not impose an additional
burden on the providers, '

P. As stated for item N, a physleclan's written order 1s evidence that a
quallfied person has determined a health care service to meet the standard
of necessity and appropriateness required by Minnesota S3tatutes, section
256B.04, subd. 15. Also, as stated for item N, the plan of care 1s a
medical record that can be examined in a utilization review to determine
necessity and appropriateness. Thus, thls item 1s consistent with
statute, Inclusion of thils item 1s necessary and reasonable to inform
affected persons of payment limitatlons.

Q. Medical assistance payment for abortion services 1s limited under 42
CFR 441.200 to 441.208 and Minnesota Statutes, sections 256B.02, subd
8(14)and 256B.40. This item 1is necessary to inform affected persons about
payment limitations for abortlon services.

R. Minnesota Statutes, section 256B.04, subd. 12 requires the department
to place limits on the types of services covered by medical asslstance.
Furthermore, Minnesota Statutes, section 256B.0H#, subd.15 requires the
department to safeguard against inappropriate or unnecessary services., A
service that 1s of a lower standard of quality than the prevailing
profeessional standard 1s nelther appropriate nor necessary. It is
necessary to specify who will bear the cost of such a service in order to
set a standard and avold confusion. Requiring the provider to bear the
cost 1s reasonable because the action prevents the reclpient from belng
bllled for an unnecessary and inappropriate service and places the burden
on the provider who did not deliver a necessary service.
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S. Minnesota Statutes, section 256B.02, subdivisions 7 and 8 specify the
types of medical and health care and services that may recelve medical
asslstance payment. Furthermore, Mirmesota Statutes, sectlon 256B.0M,
subd.15 requires the department to safeguard against 1nappropriate medical
asslstance services. It is necessary to exclude from relmbursement those
services which are solely educational or vocational because they are
wlthout a direct correlation with health. Although a client may need
these services, they are the responsibility of other social service
programs and, therefore, thelr exclusion from medical assistance payment
1s reasonable.

T. Although common sense dictates that the program not pay for the same
service twice in one day, e.g., consultation for a reclpient by the same
provider twlice in the same day, experlence shows that such
two-times-per-day consultations occur, Therefore, it 1s necessary to
establish an administrative limit on the number of services by the same
provider to the same reclplent on the same day. However, there may be
emergency situations that require such consultations. This item is
reasonable because it establlishes a necessary limitation, but provides for
emergencles,

J. Similar to 1ltem T, item U establishes a necessary limit of one per day
for number of home, office, hosplital, and long-term care facility visits
by the same provider to the same reciplent. Additional services,
excluding emergencles, could reasonably not be considered medically
necessary and, thus, are not eligible for payment. This limitation, as
well as all others proposed in this rule, is within the department's
authority as established in Minnesota Statutes, section 256B.04, subd, 12
and is permltted under federal regulations at 42 CFR 450.230.

Furthermore, this limitation 1s reasonable because 1t does not deny
payment for a medically necessary emergency service.

V. The reasons cited for 1tem U also apply to limiting home health agency
visits to one visit per particular type of home health service per
recipient per day unless the recipient's plan of care calls for more
frequent visits. Tying more than one visit per day to the plan of care
ensures that the patlent's care 1s belng coordinated, This item is
reascnable to inform affected persons.

W. This item 1s consistent with the requirements of part 9505.0205. Its
lnclusion in thils part 1s necessary to clarify that record keeping 1s an
integral part of any service and therefore 1ts cost 1s part of the cost of
service and is not eligible for separate payment. Incluslon of this ltem
13 reasonable to ensure affected providers are fully informed of
requirements appllcable to all health servlices.

X. This item is consistent with Minnesota Statutes, section 256B.0#,
subd. 15 which requires the department to safeguard sgainst unnecessary
use of medical asslstance services. It 1s also consistent with 42 CFR
440.230 (d) which permits the department to adopt service limits based on
medical necessity.
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§505.0221 PAYMENT LIMITATION; PARTIES AFFILIATED WITH A PROVIDER

This part 1s necessary to avold a possible conflict of ilnteresst between
the prescriber of a service and the person who provided the prescribed
supply. Cite CFR to be added. The provision 1s similar to those found
in part 9549.
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9505.0225 REQUEST TO RECIPIENT TO PAY

Subpart 1. Payment for covered service. This subpart clarifies
limitations of requesting or collecting payments from reciplents that
participation In the medical asslstance program places on a provider. It
prohlibits a provider from requesting or recelving additional funds fram
recipients for a service covered under Medical Assistance. This part is
necessary as a protection for reclpients with limited resources and 1s
required by 42 CFR 447.15 as a condition of participation in the medical
asslstance program. The limitatlon ls specific only to services covered
by medical assistance and does not infringe on a provider-reciplent
contractual relationship for health care services not eligible for medical
assistance payment. This subpart 1s consistent with Mimnesota Statute,
sectlion 256B.01 which establishes the medical assistance program for
"needy persons whose resources are not adequate to meet the cost of such
care." Federal regulations and state law provide two exceptions to this
requirement. Flrst, cost sharing, although not implemented in Minnesota
at present, 1s authorized under 42 CFR 447.50 to 447.59. Purthermore,
Minnesota Statutes, section 256B.063 authorizes the state to adopt cost
sharing 1f appropriate rules are pronulgated. The second exception
permlits reclplent payment for a covered service 1if the payment 1s required
as a condition of eligibility. For example, a recipient who has excess
income must spend-down excess income in order to become eligible for
medical assistance. It 1s reasonable to remit those funds to be pald to
providers to the extent necessary for establishing eligibility because
doing so will conserve the use of public funds. Thus, the part 1s
conslstent wlth statute and federal regulation. The subpart is necessary
and reasonable to Inform affected persons of their rights and obligations.

Subp. 2. Payment for noncovered service., As stated above in subpart 1,
the Mlnnesota medical assistance program is established for needy persons
whose resources are not adequate to meet the cost of medically necessary
care. However, the state cannot and does not restrict a recipient fram
spending his or her own resources on an electlve non-covered service.
Although a provider may not request or recelve payment fram a recipient
for a covered service, the provider may recelve payment for a non-covered
service provided to a reciplent. This subpart 1s necessary to clarify the
application of the limitation. However, a reciplent has the right to make
an Informed decision about whether to incur a financlal obligation.
Therefore, 1t is reasonable to require the provider, as a condition for
recelpt of payment, to inform the reclplent before providing the
non-covered service because the reclpient will then have the information
to decide about hls abllity to pay the cost of the service. Thils subpart
1s consistent with a similar Medicare provision, 42 CFR 489.32.
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9505.0235 ABORTION SERVICES

Subpart 1. Definition. This subpart is necessary to inform reciplents,
providers, and other affected persons of the meaning of the phrase
"abortlon-related services" which is used in this part.

Public Law 97-12, enacted June 5, 1981, restricted the use of federal
medical assistance funds to only those abortions performed because the
life of the mother would be endangered by carrying the fetus to termm.,
HCFA regulatory Interpretation and guldelines, HCFA-AT-79-43, dated May 7,
1979, established that neilther abortion or directly related services ape
eligible for federal medical assistance funding inless conditions
specifled under federal law are met. State law regarding the use of
medical assistance funds for abortions 1limits reimbursement to situations
where abortlon 1ls medically necessary to prevent the death of the mother,
or where the pregnancy results from criminal sexual conduct or incest.
Except under these circumstances, Minnesota Statutes, sectlon 256B.40
prohlbits medical assistance payment for abortion services or services
provided In connection with an abortion.

The department sought guidance from several sources to establish the
deflnition of services directly related to or provided in connection with
an abortlon. In a letter dated July 11, 1979 to Barbara Ble, Commissloner
of the New York State Department of Social Services from Arthur J.
O'Leary, Regloal Medicald Director, clarification was sought regarding
HCFA-AT-78-66, governing the funding of abortions. The letter stated in

part:

The limitations placed upon the federal funding of abortions apply to
all services and procedures which are directly related to the
abortion. For example, tests and physician's visits made for the
determlnation of pregnancy, or procedures necessary to treat
complications after an abortion would not be directly related to that
service, and therefore, the federal regulations goverming Federal
funding of abortions would not be applicable for FFP in those
procedures., However, anesthesiologist bllls, the costs of a hospital
stay which 1s necessary for the performance of an abortion, and normal
post operation physiecian's visits would be directly related and the
regulations cover FFP in these procedures,

In a February 13, 1981, Department of Health and Human Services memorandum
from the Director of the Office of Coverage Policy, BBP, an interpretation
was given as to lab tests and drugs which would be considered directly
related to an abortion. The memorandum notes that services such as
urinalysis, pregnancy test, hematocrit, pap test, syphilis and gonorrhea
test, patient conference with physiclan or counselor and office visits are
pregnancy related services and relmbursable under Medicald regardless of
whether the requirements for abortion have been met. According to the
memorandum, services consldered directly related to abortions and
ineligible for FFP unless federal abortion requirements are met include
hospital stay, anestheslologlst, assistant surgeon, and certain lab
procedures and drugs provided on the same date the abortion was performed,
that 1s, pathological examination of aborted tissue and decidua and
medication prescribed to prevent complicatlons followlng an abortion.
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42 CFR 440.230, item ¢, prohibits state Medlcald agencles from arbitrarily
denying or reducing the amount, duration, or scope of a required service
to an otherwlse eligible reciplent solely because of the diagnosis, type
of 1llness, or condition of the recipient. Pregnancy related services
fall under the category of physiclan services, which states are required
to provide under 42 CFR 440,210 and 440.220 Thus, federal regulations
would not allow denlal of medical assistance reimbursement for services
such as physlcal examination, pap smears, or pregnancy tests that are
routinely provided to pregnant women, regardless of whether the woman's
Intent at the time the service was rendered was to carry the fetus to term
or to terminate the pregnancy. Indeed, it cannot be conclusively
determined whether a woman's intent 1s to carry the fetus to temm or to
abort 1t until the polnt at which services that could only be performed
for the sole purpose of an abortion are provided. For the department to
50 Infer and deny payment for services characterized as pregnancy related
would constitute an arbitrary and unreasonable action.

42 CFR 441, Subpart E specifies the conditions required for federal
financial participation 1n paying for abortion services. Minnesota
Statutes, sectlon 256B.02, subd. 8(14) specifies the conditions under
which abortion services may be a covered service. However, neither the
federal regulation nor the statute differentlate between those services
that are required only to carry out an abortion and those that are
necessary for diagnosis and treatment of a pregnancy. This definition 1s
necessary to clarify the difference and establish a uniform standard., It
1s reasonable to exclude from the deflnition those services that would
ordlnarily be provided in the course of a pregnancy as those services are
medlcally necessary to diagnose pregnancy, ildentlfy any conditions that
may require the woman to recelve preventlve services durlng the pregnancy
(see part 9505.0355), and thus ensure the health and safety of the
pregnant waman and unborn child. Furthermore, it is reasonable to specify
that the definition applles to services connected with an elective
abortion, that is an induced abortion that 1s the free cholce of the
pregnant woman, because an abortion to save the life of a pregnant woman
1s a medical necessity and not a free cholce. The examples of
abortion-related services Included In this subpart are those services
which are used and are necessary only when an abortion is performed.
Thus, thelr identification as abortion-related is reasocnable as they are
not used in connection with other services. The examples of medically
necessary services that are not consldered to be abortilon-related include
only services that are considered as part of the prevailing professional
standard of practice in providing services to a pregnant woman.

Subp. 2. Payment limitation. This subpart 1s necessary in order to
Inform affected persons of the conditlons that must be met to recelve
medical assistance payment for abortion services to reciplents.

Both Minnesota Statutes, sectlon 256B.02, subd.8 (14) and 42 CFR 441,
Subpart E state that an abortlon service is eligible for medical
asslstance payment if the abortion 1s a medlcal necessity because the life
of the waman 1s endangered. The statute requires a written statement from
two physicians indicating that the abortion is "medically necessary to
prevent the death of the mother......" The federal regulation requires a
wrltten statement from only one physician. Thus the provisions of Item A
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are conslstent with the clted statute and regulation. As required by
statute, Item A is more stringent than the federal regulation which
requires only one physiclan to verify In writing that the pregnancy may
endanger the life of the mother. Although state law 1s more stringent
than federal regulations, incorporating the statutory requirement does not
Jeopardize federal financlal participation in expenditures for the
abortion services specified In item A as the state has the authority under
Minnesota Statutes, section 256B.04, subd.l2 to place limits on services
covered by medical assistance.

Minnesota Statutes, section 256B.02, subd. 8(14) states that abortion
services are eligible for medical asslstance payment 1f the pregnancy is
the result of criminal sexual conduct or incest. Furthermore, the statute
specifles as a conditlon of payment eligibility that the conduct must be
reported to a valld law enforcement agency. In the case of rape, the
report must. be made within 48 hours after the lncldent or, if the victim
1s physically unable to report within this time, the report must be made
within 48 hours after the victim is physically able to do so. Thus, items
B and C are consistent with statute. Previous to 1981, federal
regulations also permitted medical assistance payment for abortions of
pregnancy resulting from rape or incest. However, section 402 of the
Supplemental Approprlations and Recession Act of 1981, Public law 97-12,
enacted June 5, 1981, repealed this portlon of the medical assistance
program. (Although the regulation was repealed, it has not been been
deleted from the CFR revised as of October 1, 1985.) Thus, abortions for
‘reclplents whose pregnancy is a result of rape or Incest are pald entirely
from state funds.
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9505.0240 AMBULATORY SURGICAL CENTERS.

Subpart 1. Definition; ambulatory surgical center, "Ambulatory surglcal
center" 1s a term used In this part. A definitlon is necessary to clarify
its meaning and set a standard. The definition 1s consistent with 42 CFR,
part 416, which requires that the center "be operated exclusively for the
purpose of providing services to patients not requiring hospitalization®,
"must be recognized under state law", and must meet the requirements of 42
CFR 416.25 to 416.49. Minnesota Statutes, section 256B.02, subdivision 8
(4) and subdivision 8(18), as amended in 1985, establish the medical
assistance payment eligibllity of ambulatory surgical centers that are
licensed under state law. Parts 4675.0100 to 4675.2800, adopted pursuant
to Minnesota Statutes,. section 144.56, establish the conditions of
licensure appllicable to ambulatory surgical centers. Thus, the definition
1s consistent with federal regulatlons and state statutes and regulations.
It is reasonable because consistency with federal requirements is
necessary to obtaln federal financlal participation as required under
Minnesota Statutes, sectlon 256B.04, subdivision 4.

Subp. 2. Payment limitation; surgical procedures. Minnesota Statutes,
section 256B.02, subdivision 12 requires the department to place limits on
the amount paid for covered services. Thils subpart 1s necessary to
specify the required limits. U2 CFR 447.321 states that the department
"may not pay more than the comblned payments the (outpatient hospital
service) provider gets from beneficiaries and carrilers or intermediaries
fFor providing comparable services under comparable circumstances under
Medicare." It 1s conslstent with the requirement of Minnesota Statutes,
section 256B.02, subdivision 8 (4), as amended In 1985, which subjects
hospital outpatlent departments to the same relmbursements as other
providers. Under this limitation all procedures that are commonly
performed in an ambulatory surgical center are classified into one of four
groups., All procedures withlin a group are reimbursed at a single rate,
The payment amount for all procedures within a group is the average of
ambulatory surglcal center charges for those surglcal procedures as
Indicated by a 1981 survey conducted by Medicare with the assistance of
the Freestanding Ambulatory Surgilcal Association and as adjusted to
reflect the local wage index. It is reascnable to set medical asslstance
payments for surglcal procedures performed In ambulatory surgical centers
at the same level appllcable to other providers performing the same ‘
procedures because thils provides the standard necessary to administer the
program in an impartial and uniform manner as required by Minnesota
Statutes, section 256B.04, subd. 4. This subpart is also reasonable
because it meets federal ellgibllity standards for obtaining federal
financial participation, a requirement placed on the department under
Minnesota Statutes, section 256B.04, subdivision 4.

Subp. 3. Payment limitation; items and services. Minnesota Statutes,
section 256B.04, subdivision 15 reguires the department to safeguard
agalnst excess medical asslstance payments. Throughout parts 9505.0170 to
9505.0475, the department proposes payment limitations that exclude fram
separate payment those components of a health service that are customarily
provided as a component of the health service. This limitation prevents
‘duplicate medlcal assistance payments. This subpart specifies items and
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services that are the customary components of the facility services of an
ambulatory surglcal center. They are furnished by the ambulatory surgical
center in connection wlth surgical procedures. Therefore, excluding items
A to G from separate payment is reasonable as these 1tems are necessary
components of surglcal procedures and thelr reimbursement is included in
the payment for the procedure. The subpart is consistent with the
Medicare standards in 42 CFR 416.65. It 1s reasonable to apply Medicare
standards to the services provided by these ambulatory surgical centers as
the centers are certifled by Medlcare.

A. This item includes all services 1n connectlon with covered procedures
furnished by nurses, technlcal persons, orderlies and other employees of
the center who are lnvolved In patlent care.

B. This 1tem includes operating and recovery rooms, patient preparation
areas, walting rooms, and other areas used by the reciplent or offered for
use by the reclpient's relatives in connection with the recipient's care.
C. This item includes all drugs, blologlcals, surgical dressings,
supplies, splints, casts, appllances, and equipment that are commonly
furnished by a center 1n connectlion with surglcal procedures,

D. Examples of thls item are dlagnostic tests such as urinalysls and
hemoglcobin,

E. This item includes the general administrative functions necessary to
run the ambulatory surglcal center. They include scheduling, cleaning,
utilities, and rent.

F. Covered procedures are limited to those not expected to result in
extensive loss of blood. However, in soame cases, blood and blood products
may be required. When there 1s a need for blood and blood products, these
substances are considered facillty services and no separate charge 1s
permlitted.

G. 1t is reasonable to include anesthetics and the material necessary to
administer the anesthetlcs as a camponent of the surgilcal procedure rather
than to pay for them on a separate schedule as these 1tems are essentlal
to conducting the surgery according to accepted community standards and,
therefore, reimbursement for them is included iIn the procedure code for
the surglcal procedure.
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9505.0245 CHIROPRACTIC SERVICES

Subpart 1. Definitions. This subpart deflnes words and phrases used only
in this part to set a standard for eligibility for medlcal assistance
payment.

A. Chiropractlic service. This term 1s necessary to 1ldentify a particular
type of health service that is avallable for federal financilal
participation under 42 CFR 440.60 (b). The definitlon is reasonable as it
1s consistent with the requirement that the service must be medically
necessary as specified In Mimnescta Statutes, section 256B.04, subd. 15.
B. Chiropractor. The definitlion 1s necessary to clarify a term used in
this part. Because 42 CFR U440.60 (b) (1) requires that chiropractic
services be restricted to those provided by a chiropractor licensed by the
State, it is reasonable to define the term by the statutes which establish
the terms and scope of chlropractie licensure, Minnesota Statutes, section
148.01 to 148.101.

Subp. 2. Payment llmltation, This subpart 1s necessary to set the
standard for services that are eliglble for medical assistance payment.
The standard chosen is consistent with 42 CFR 440.60 (b) (2) which
restricts eliglbility for federal financial participatlon of
chiropractors' services to "treatment by means of manual manipulation of
the spine that the chlropractor 1s legally authorized by the State to
perform.” Minnesota Statutes, section 256B.04, subd. U4, requires the
department to cooperate with the federal govermment "In any reasonable
manmer as necessary to quallfy for federal aid" for the medical asslstance
program. The service limitation in thils subpart 1is consistent with the
scope of chiropractic specified in Minnesota Statutes, section 148.01.
This statute includes within chiropractic practice analytical x-ray of
skeletal bones as necessary to determine whether a chilropractic condition
is present or absent. Although the use of x-rays 1s not mentioned in the
clted federal regulation, the Mimnesota Supreme Court in 1981 (citation)
decided that the medlcal asslstance program must pay for x-rays in the
case of a medlcal asslstance recipient who seeks chlropractic service to
dlagnose a possible chiropractic condition. Pursuant to the Court's
decision, the state has followed the policy in effect under Mlnnesota's
Catastrophic Health Expense Protection Program (CHEPP) in 1981 which was
to pay for those x-rays solely of a nature to dlagnose a subluxation of
the spine. Thus the payment limitation 1s reasonable because 1t camplies
with federal regulation, Minnesota Statutes, court declsion, and usual
practice in another Minnesota health care program.

A. 42 CFR 440.230 (d) permits a state to place appropriate 1imits on a
service based on the criterion of medical necessity. Minnesota Statutes,
section 256B.04, subd., 12 requires the department to place limits on the
types ard frequency of services covered by medlcal assistance., The limits
proposed in this item are the same as the limits in the present rule, part
9500.1070, subpart 6,item A. Manual manipulatlon of the spine is used to
reduce subluxations of the spine which may be causing pailn or conditions
such as muscle spasms. Usually three or four treatments are necessary
before the chirpractor 1s able to determine the exact nature of the
reciplent's condition and thus the length of necessary treatment. Some
conditions may be relleved by a few treatments; others will require
prolonged treatment. The limlt of six treatments per month 1s reasonable
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because it balances the chilropractor's information about the reciplent's
condition and response to treatment and the responsibility of the
department to safeguard agalnst unnecessary and inappropriate services as
required under Minnesota Statutes, section 256B.04, subd. 15. Thus the
chiropractor who judges that additional treatment 1s necessary may obtain
prior authorizatlion of the additional treatments by submitting to the
department Informatlon about the recipient's medical condition that
documents the medical necessity of continued treatment. Furthermmore, the
1imit of 6 treatments provides an interval long enough for the
chiropractor to obtain the necessary information, subtmit it to the
department, and obtain prior authorization without interrupting the course
of treatment. In llke mamner, a treatment regime more extensive than 24
treatments per year may obtaln prior authorizatlon if the chiropractor
documents the medical necessity of the reciplent's having additional
treatments.

B. 42 CFR 440.230 (d) permits a state to place appropriate limits on a
service based on the criterion of medical necessity. Mimnesota Statutes,
sectlion 256B.04, subd.l2 states that the department shall limit the types
of covered services. The x-rays specified in item D are those that are
necessary to dlagnose a condition of subluxation of the spine, which in
the human consists of cervical, thoracic, lumbar, and lumbarsacral :
vertebrae and artlculates with the pelvis and the ililum of the pelvis.
Therefore, the item 1s reasonable because all areas Iinvolved in a
subluxation of the spine are included in the x-ray limitation.

Subp. 3. Excluded services. It 1s necessary to clarify the services that
are not eligible for medical service payment in order to Inform affected
persons of the payment limitations. .Because 42 CFR 440.60 (b) specifies
that only treatment by means of manual manipulation of the spine and
within the scope of chiropractlc practice under state law is eligible, it
is reasonable to exclude all services which do not meet both conditions.
Thus, some services often provided by chiropractors such as laboratory
service, the provision of vitamins, dlathermy, medical supplles and
equipment, ultrasound treatment and x-rays not related to a dlagnosis of
subluxatlon are not eligible for payment as they are not necessary for
manual manipulation of the splne. These services are examples of
non-covered services which nonetheless have been submitted to the
department on billing invoices in the past.
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because 1t balances the chiropractor's information about the reclplent's
condition and response to treatment and the responsibility of the
department to safeguard agalnst unnecessary and inappropriate services as
required under Minnesota Statutes, section 256B.04, subd. 15. Thus the
chiropractor who jJudges that additional treatment is necessary may obtain
prior authorization of the additional treatments by submitting to the
department information about the reciplent's medlcal condition that
documents the medlcal necessity of continued treatment. Furthermore, the
limit of 6 treatments provides an interval long enough for the
chiropractor to obtaln the necessary information, sutmit it to the
department, and obtain prior authorization without Interrupting the course
of treatment. In like manner, a treatment regime more extensive than 24
treatments per year may obtain prlor authorlzation if the chiropractor
documents the medical necessity of the reciplent's having additional
treatments.

B. 42 CFR 440,230 (d) permlts a state to place appropriate 1imits on a
service based on the criterion of medical necessity., Minnesota Statutes,
section 256B.04, subd,.12 states that the department shall limit the types
of covered services. The x-rays specified in item D are those that are
necessary to dlagnose a condition of subluxation of the spine, which in
the human conslsts of cervical, thoracic, lumbar, and lumbarsacral .
vertebrae and articulates wlth the pelvis and the ilium of the pelvis.
Therefore, the item is reasonable because all areas involved in a
subluxation of the spine are included in the x-ray limitation.

Subp. 3. Excluded services. It 1s necessary to clarify the services that
are not eligible for medical service payment in order to inform affected
persons of the payment limitations. Because 42 CFR 440.60 (b) specifies
that only treatment by means of manual manipulation of the spine and
within the scope of chiropractic practice under state law 1s eligible, it
1s reasonable to exclude all services which do not meet both conditions.
Thus, some services often provided by chiropractors such as laboratory
service, the provision of vitamins, dlathermy, medical supplies and
equlipment, ultrasound treatment and x-rays not related to a diagnosis of
subluxatlon are not ellgible for payment as they are not necessary for
manual manipulation of the splne. These services are examples of
non-covered services which nonetheless have been submitted to the
department on bllling invoices 1n the past.
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9505.0250 CLINIC SERVICES

This part is necessary to specify the standards for clinic services which
are eligible for medlcal assistance payment under Minnesota Statutes,
section 256B.02, subd. 8(4).

Subpart 1. Definltion. A definitlon 1s necessary to clarify the meaning
of the term "clinlc services" and set a standard concerning services
ellgible for medical assistance payment. 42 CFR 440.90 defines the
meaning of "eclinlec services" for purposes of the medlcal assistance
program. The proposed definition 1s consistent with the federal
regulation.

Subp. 2. Eligible provider, This subpart is necessary to specify the
conditions that a clinlec must meet in order to be elligible for medical
assistance payments for clinic services to reclplents,

A. The department must give data about payments made to a provider to the
United States Internal Revenue Service and the Minnesota Department of
Finance. The federal govermment alsc requires certaln employers to
obtain a federal employer's identiflcation number. Therefore, 1t 1s
reasonable to require the clinic to have a federal employer's
identification number because the number permits accurate identification
of the provlder recelving the payments without placing an added burden on
the provider.

B. Minnesota Statutes, section 256B.02, subd. 8(4) requires that all
clinle services must be "provided under the direct supervision of the
physician who is on the premises" and further that the staff shall
"include at least two physicians, one of whom is on the premises whenever
the clinic 1s open." The item is conslstent with the statute.

C. This 1tem 1s conslstent with the principle established in Minnescta
Statutes, section 256B.02, subd. 8(4) with regard to the provision of
physiclan services in a clinic under the direction of a physiclan. The
item 1s reasonable because it assures that a person licensed to provide
the dental service, a dentist, willl give or supervise the glving of a
dental service.

Subp. 3. Exemption from requirements. Staffing requirements for certaln
types of clinics are established in federal regulations and statutes other
than the one cited In subpart 2. Therefore, subpart 3 is necessary to
clarify that certaln clinles providing physiclan and dental services are
exempt from the requlrements of subpart 2. The c¢linilecs exempted under
subpart 3 have certain characterlstics in comon: they are non-profit or
without a direct profit incentlve; they normally operate with primary
caregivers other than a licensed physlclan or dentist; they serve a
clientele having a low Income or an area having a paucity of licensed
health professionals; and they are unable to acqulre or to afford to pay
two physlclans or two dentlists. Thus this subpart 1s reascnable because
1t allows exceptions that are necessary to permit non-traditional
facllities to provide health services to populatlons that might otherwise
not be served. The subpart is consistent with 42 CFR 491.8 {(a) and
Minnesota Statutes, section 256B.02 (4) and Chapter 145,
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9505.0255 COMMUNITY HEALTH CLINIC SERVICES

Subpart 1. Deflnition. Minnesota Statutes, section 256B.02, subdivision
8 (4) specifies that non-profit community health clinic services to a
recipient are eligible for medical assistance payment but the statutes do
not define the term. A deflnition of community health clinic service is
necessary to clarify the standard of eligibility for payment.

A. Minnesota Statutes, chapter 317, specifies the requirements an
organization must meet to be Incorporated in Minnesota as a non-profit
organlization. This item 1is conslstent with Minnesota Statutes, section
256B.02, subdivislion 8 (4) which requires the clinic to have non-profit
status.

B. Simllarly this ltem 1s conslstent with the statutory requirement that
such a clinic be non-profit. Under section 501(c)(3) of the Internal
Revenue Code, tax exempt status 1s available only to organizations that
have validated thelr non-profit nature.

C. Persons with a low income have difficulty in paying for health
services and are often unable to obtaln necessary health care. They are
therefore an underserved populatlon group. Restricting ellglbllify as a
camunity health clinic to one established to serve a low income '
population group 1s consistent with Minnesota Statutes, section 317.05,
which specifles the purposes for which a non-profit corporation may be
formed.

D. Communlty health c¢linics are the urban counterparts of rural health
clinies which provide alternative primary care services for a low income
population living In an area with a paucity of health services. 42 CFR
491.9 (b) requires rural health cliniecs to have written policies about the
health services they provide. This 1tem 1s reasonable because it 1is
consistent wilth a federal requirement placed on a clinic providing similar
services to a simllar population group.

Subp. 2. Elilgible health services. This subpart 1s necessary In order to
speclify the categories of clinic-provided health services that are
eligihle for medlcal assistance payment. The services listed In items A
to D are all primary care services that can be given In an altermative
care setting and that are necessary to malntaln good health (item A),
prevent health problems (item B), or to meet the health needs of a special
clientele (items C and D). Therefore the subpart 1s reascnable bhecause it
1limits the eligible services to those medically necessary services that
can be approprlately glven as a first level of care in an alternatlve care

setting.

Subp. 3. Eligible vendors of community health clinlc services. As
discussed 1In subpart 1, l1tem D, comunity health clinlcs are the urban
counterparts of rural health clinlecs. 42 CFR 491.8(a) permits medical
assistance payment for health services provided by a physiclan assistant
or nurse practitioner In the rural health clinic under physiclan
supervision. This 1tem 1is reasonable because it 1s consistent with a
federal regulation, 42 CFR 491.8(a), applicable to non-profit clinics
providing similar services to a simllar population group. Because
community health clinlcs attempt to provide necessary health services at
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low cost, the clinlcs sometimes rely on qualified volunteers who are not
compensated for thelr professional services. Therefore permitting the
service to be eligible whether it 1s provided by a qualified volunteer or

employee 1s reasonable as a means to control the costs of serving a
low-income population area.

v

Subp. 4. ‘Written patient care policies. 42 CFR 491.9(b) requires rural
health clinies, the rural counterpart of community health clinics, to have
written patient care policies as in items A to C. Therefore, thls item is
reasonable because 1t is consistent with a federal requirement applicable

to non-profit clinies providing similar services to a slmilar population
group.
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9505.0270 DENTAL SERVICES

Subpart 1. Definition. This subpart 1s necessary to clarify the meaning
of the terms used in this part.

A. The term "dental service" 1s used in thils part fo set a standard for
eligibility for medical assistance payment. The definition is consistent
with 42 CFR 440.100 (a) and Minnesota Statutes, sectlons 150A.01 to
150A.12 which specify the scope of the practice of dentistry and the
supervision of non-licensed dental personnel by a dentist.

B. The termm "oral hyglene instructlon" is used in this part to set a
standard for ellgibility for medical assistance payment. It falls within
the scope of practlce of a dentlst as established In Minnesota Statutes,
sections 150A.01 to 150A.12. The definition 1s consistent with Minnesota
Statutes, sectlon 150A.10 which permits dentists to delegate certaln acts
as authorized by the board of dentistry to dental assistants and dental
hyzlenists who perfom these acts under the supervision of the dentist.
C. The term "rebase" 1s a term used to set a standard for eligibllity for .
payment. The definition 1s reascnable because 1t 1s consistent with
prevalling peer usage as reflected in Dorland's Illustrated Medical
Dictionary, (24th edition, W. B. Saunders Company.)

D, The ferm "rellne" 1s a term used 1n thls part to set a standard for
eligibility for payment. The definition 1s reasonable because 1t 1s
conslstent wlth prevalllng peer usage as reflected in Dorlandts
Illustrated Medical Dictionary.

E. The term "removable prosthesis" is used In thls part to set a standard
for eligibility for medlcal assistance payment, Prescriptlon of this
device falls within the scope of practice of a dentist as set out in
Minnesota Statutes, section 150A.05. Thus, the definition 1s consistent
with statute. Turthermore, it 1s conslstent with Mirmesota Statutes,
section 150A.10, subd 3 which requires a dentlst to provide a written work
order to the dental techniclan who constructs or repairs a dental device.

Subp. 2. EKFligible dental services. This subpart clarlfles the
application of the principle of "medlcally necessary" to a dental service
in the determination of the dental service's eligibility for medical
assistance payment. The subpart 1s consistent with Minnesota Statutes,
sections 256B.02, subdlvision 8(9) and 256B.04, subdivisions 12 and 15, 42
CFR 440.100 (a){(2), and 42 CFR 440.230 (4).

Subp. 3. Payment limitatlions. Minnesota Statutes, 256B.04, subd. 12
requires the department to place limlts on the types and frequency of
services covered by medical assistance for an Individual reciplent. This
subpart is necessary to specify the limits. See also subpart 6, iltem P
and 1ts SNR, which dilscuss service In excess of the limits if prior
authorization 1s obtalned.

A. Oral hyglene instruction 1s necessary to teach the reciplent proper
methods of dental self-care. This lnstructlon is glven once in a visit
specifically for thls purpose and then reinforced by the dentist at
subsequent visits for other purposes such as examlnation under item E and
prophylaxis under 1ltem F. Therefore, additional separate periods of
instruction would be duplicative and unnecessary. The limitation is
reasonable as the recipient has the responsiblilty to follow the
professional instructions which will benefit his health. The limitation
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is conslstent with the relmbursement policy of major third party payers
such as Delta Dental.

B. This criterion limits a denture modification that should not require
repetition more often than once every three years. The department's
Dental Advisory Committee has stated that the procedure and materials used
to reline or rebase a denture should enable the denture to last at least
three years. More frequently required relines or rebases are often
indicative of the reclplent's general oral or physical health and thus may
require a different procedure. An example of such a condition of general
physlcal health affecting the fit of dentures occurs in the reciplent who
experiences an extreme weight loss of 100 pounds or more. Thus, the
limitation 1s reasonable because 1t is based on the current standard of
the professional peer group.

C., The standard set in thls item is the same as the professional standard
recamended In A Guide to the Use of Fluorides, Journal of the American
Dental Assoclation, September 1983, 113: 532-533. The standard is
reasonable because 1t is the recommended practice of the professional peer
group. It 1s reasonable to permlt more frequent or later application with
prior authorizatlon because special clrcumstances evaluated by prior
authorilzation may justify an exception.

D. This standard 1s camparable to the limitatlon set by major third party
payers such as Delta Dental. To reduce the possibllity of unnecessary
expenditures, ltem E requlres 5 years between surveys but, as recomended
by the Dental Advisory Commlttee, permits a medically necessary additional
survey 1f the dentist submits supporting documentation and obtains prior
authorization. The standard Is reascnable as it 1s consistent with
accepted practlce of the professicnal peer group.

E. This standard is reasonable because it limits a service that may be
subjJect to unnecessary use to the prevalling standard of practice of the
providers' professlonal peers. Purthermore, it 1s reasonable to gllow an
exceptlon for an emergency because an emergency requires immediate
treatment. See the definition of emergency in part 9505.0175, subpart 11.
F. This standard 1s reasonable because it limits a service to the
prevailing standard of practice of the provider's professional peers.

G. This 1tem permits a dentist to examine the entire mouth through the use
of x-rays. Both the bitewing serles and periaplical serles are necessary
to campletely investlgate the teeth and supporting dental structures of
the reciplent. The limitation 1is reasonable as 1t protects the reciplent
from unnecessary radlation and also provides the dentist the information
necessary for treatment. Allowing an exception for an emergency situation
requiring medically necessary x-rays is reasonable to ensure the reciplient
will recelve the proper care in an emergency.

H. A root canal problem requires palliative treatment to relieve the
symptoms of the problem. Relleving the symptoms provides the dentist an
opportunlty to Investlgate more fully the nature of the problem and
determine the best course of action. The item is consistent with the
prevalling standard of practice of the provider's professlonal peers. See
also subpart 6, item C, and 1ts SNR concerning prior authorization of root
canal treatment.

I. The application of sealants to molars 1s a measure recommended by the
Surgeon General of the Public Health Service and the National Institute of
Dental Research of the Unlted States Department of Health and Human
Services. (See Exhibits ). Both Group Health of Minnesota and Delta
Dental also cover the use of sealants. The standards for times of
applicatlon and the ages of application are reasonable because they are
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consistent with the prevalling standards of practice of the providers!'
peer group.

Subp. 4. Criteria for prior authorization of removable prostheses.
Minnesota Statutes, section 256B.0L4, subd. 12 requires the department to
place limits on the types and frequency of services covered by medical
assistance. Minnesota Statutes, section 256B.04, subd. 15 requires the
department to safeguard agalnst unnecessary or Ilnappropriate use of
medical assistance services ard agailnst excess payments. This subpart is
consistent with the statutory requirement and 1s necessary to specify the
limits applicable to a removable prothesls, which may be elther a partial
or a full one. Prlor authorizatlon provides the department an opportunity
to determine whether the removable prothesis is medlecally necessary for
the reclpent, whether it is the approprlate alternative to relieve the
reciplent's dental problem, or whether, in the case of a reciplent who has.
a removable prosthesis, the existing device would be usable if it were
relined. Thus, the requirement of prior authorization for all removable
dental prostheses is reasonable because 1t enables the department to
fulfill its statutory obligation to provide.medically necessary service at
the lowest price.

A. Limiting purchase or replacement to once every five years is a
standard adopted by major dental insurance carriers such as Delta Dental.
It is based on the fact that, 1f the reciplent exerclses due care in using
the prosthesis, 1lts materlals can be expected to last at least 10 years.
Thus the limitation 1s reasonable because 1t 1s based on the 1life
expectancy of the components of the prosthesis. However, 1t 1s also
necessary to provide for frequent replacement as it 1s impossible to
forsee all events that may affect the prosthesis 1tself or its continued
appropriateness for the recipient. It 1s reasonable to requlre prilor
authorlzation of more fregent purchase or replacement as prior
authorization protects the right of a reciplent to receilve medical
assistance for a necessary service while at the same time enabling the
department to carry out 1lts statutory obligation to guard against
unnecessary or Iinappropriate services.

B. Even 1f a reciplent exercises care In using a prosthesis, the
reciplent may not be able to prevent damage to or loss of the prosthesis.
For example, a reclplent's prothesis may be damaged in a car accident or
an elderly reclplent who 1s confused may misplace it and be unable to find
1t even after a diligent search. Thus, this item 1s reasonable because it
ensures the recipient will be able to obtain a medically necessary service
for which a need arose in a mamner beyond the recilpient's control.
Furthermore, 1t is reasonable to require consideration of the reciplent's
degree of physical and mental impairment in determining whether the '
reciplent could control the circumstances because such impairment may
1imit the reclplent's ability fo care for the prosthesis in a customary
way .

C. A recipient who has a partial preosthesls may lose additional teeth
within the five year limitation in item A. A replacement of the
prosthesis may be medically necessary so that the recipient'!'s teeth
occlude appropriate to thelr chewlng and biting functions. This item is
necessary to set the standards for replacement of a partial prosthesls
during the five year limltation. Subitem (1) 1s reasonable because
replacement of a front tooth alds asslst the reciplent's other teeth to
remain in thelir proper positions. Subltem (2) 1s reasonable because it 1is
the prevalling standard of practice of the provider's peer group that four
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upper and four lower back teeth in biting functlon are medically necessary
to chew food properly. Subitem (3) is reasonable because a partial
prosthesis needs to be secure at both ends so that it will remain in place
and be beneficlal to the recipient. Thus if the anchoring tooth is lost,
1t 1s necessary and reasonable to provide a new prosthesis if there is
‘another tooth that can be used to anchor it. However, if the teeth
proposed to anchor the new prosthesls can not support it, a new partial
prosthesls would not be an appropriate dental service. A standard of
prosthesls support 1s necessary because there are identifiable conditions
In which support would not be available or would be available for only a
limited time. Insufficient bone in the area of the anchoring teeth will
lead to thelr becaming loose and thus unable to support the prosthesis.

If an anchoring tooth is not expected to support the prosthesis for at
least one year, the reclpient wlll obtain only a very brief benefit and
another service 1s more more appropriate and cost effective.

Subp. 5. Other services requiring prior authorization. Minnesota
Statutes, section 256B.04, subd. 12 requires the department to place
limits on the types of service covered by medical assistance.

Furthermore, Minnesota Statutes, section 256B.04, subd. 15 requires the
department to safeguard agalnst unnecessary or inappropriate use of
medical assistance services. This subpart is necessary to set the
standards as required by the statutes.

A. Hosplitalization for dental services may be solely for the convenience
of the reciplent who fears dental services. Hospitalization for this
reason 1s not medically necessary. On the other hand, because some dental
procedures involving oral surgery do require hospital admission, requiring
prior authorization is reasonable to permit an evaluation of the medical
necessity of hospltalization. Therefore, the limitation 1s reasonable
because 1t 1s conslstent with the requirement of providing medically
necessary service.

B. Perlodontlcs 1s the branch of dentistry that specializes 1n treating
conditions of the tissues supporting the teeth. Requiring prior
authorization 1is reasonable because it permits the department's advisers
to review the reclpient's dental record and to determine whether a more
aggressive or effective treatment is appropriate to the condition of the
reciplent's gingival tissue and its supporting bony structure.

C. Carles affecting the root canal of a tooth may have advanced to a
stage where an attempt to save the tooth through root canal therapy is not
feasible. Another service such as fitting of a prosthesls may be a more
effective treatment. Thus requiring prior authorization is reasonable
because it permlts a review of the reclpient's condition and a
determinatlion of an effective treatment. A root canal therapy used to
relieve severe pain is an emergency treament and therefore exempt from the
prior authorization requirement.

D. Almost everyone could benefit in some way from orthodontia. However,
the purpose of the medical assistance program is to provide medically
necessary services, Requiring prior authorization 1s reasonable because
1t permits a review to determine whether the recipient has an acute dental
condition that would lead to lrreversible damage to the teeth or theilr
supporting structures. Treatment of such an acute dental condition is
medically necessary.

E. Except for emergencles and alveolectomles, most surgical procedures
related to dental services are elective, Therefore, it is reasonable to
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require prior authorization for elective procedures because the prior
authorization review permits a determination of whether the procedure is
medically necessary.

F. This 1fem 1s necessary and reasonable because it is impossible to
forsee all situations that might require medically necessary dental
services 1n excess of the limitations in subpart 3,

G. An impacted tooth is one that 1is embedded in the jaw so that its
eruption 1is prevented or 1s locked in position in some way that prevents
elther 1fs normal occluslon or 1ts routine removal. (Adapted from
Dorland's Medlcal Dictionary, page 727.) Many persons have Impacted teeth
that never cause them paln or adversely affect other teeth. Unless the
Impacted tooth 1s causing paln or adversely affecting another tooth, its
removal is not a medical necessity but rather an elective procedure,

Thus, prior authorlzation 1s a reasonable requirement because it permits a
determination of whether the procedure 1s medically necessary. '

Subp. 6. Criteria for prior authorlzation of orthodontic treatment.
Minnesota Statutes, section 256B.04, subd. 2 requires the department to
administer the medlcal assistance program in a uniform manner. Minnesota
Statutes, sectionn 256B.04, subd. 12 requires the department to place
1limits on the types of services covered by medical assistance. Therefore,
this subpart ls necessary to establlsh the criteria that will be used to
determine whether orthodontic treatment is a medical necessity and, thus,
eligible for prior authorlzation. All of the conditions in items A to E
are related and affect each other. Any one condition may be sufficlent to
warrant orthodontia. Most, 1f not every, case submitted as a request for
prlor authorizatlion has a less than perfect oral condition in one or more
of the areas specified in items A to E. However, professional judgment 1is
required to determmine whether one or more of these conditions 1s causing a
significant functional problem for the recipient. The significance of
some conditions is readily apparent as for example in cases where biting
or chewing functions are Impaired as a result of an overbite, spacing of
teeth, or positioning of jaws or teeth, items B, C, and D, Any one of
these conditlions may cause the reclplent's facial appearance to be
dlsfligured. Therefore, the prior authorization requirement permits the
department's dental consultants to review the documentation submitted by
the reclplent's dentlst and detemine whether orthodontia 1s medically
necessary.to correct a condltlion specified in items A to E. Submitted
documentation includes not only dental records but photographs of the
recipient which display the degree of the reciplent's faclal
disfugurement. Thus items A to B are reasonable because they identify
conditions Impailring a medically necessary function.

Subp. 7. Payment limlitation; removable prosthesis. As discussed in
relatlion to items A and B under subpart 4, it is expected that a recipient
wlll exercise due care In using a removable prosthesis. However, a
recipient recelving such a device may lack the knowledge necessary to
carry out thls obligation. Thus, the recipient needs to be instructed
about proper care of the prosthesis. The dentlst is the professional with
the knowledge and experience necessary to instruct the reciplent. Thus,
it 1s necessary and reasonable to require the dentist to provide this
Instruction as part of a medically necessary dental service. A removable
prosthesis that does not fit properly 1s an inappropriate service and,
additionally, may serlously damage the soft supporting mouth parts, or may

50



decrease the reclplent's abllity to bite or chew even further than the
Impaimment the device 1s supposed to correct. Thus, it is necessary and
reasonable to require adjustment of the prosthesis as part of the service
of prescribing and ordering the prosthesis. However, limiting the period
In which the dentist must make adjustments without further charge 1s
necessary to ensure that the reciplent's request for adjustment 1s based
on necessity rather than the reclplent's unwillingness or inability to
adapt to the prosthesis. The department's dental consultants identified a
slx month perlod as the prevaillng standard of practice for achieving a
satisfactory adjustment of a removable prosthesis. Requiring
documentation of the Instructlon and necessary adjustments 1s reasonable’
because 1t provides a record that shows the provider's compliance with
these rules and, also, enables the department to carry out 1ts obligation
under Minnesota Statutes, sectlon 256B.06Y4 to seek monetary recovery from

a provider who presents a pattern of claims for services that are not in
campllance with these rules.

Subp. 8. Payment limltation; more than one reciplent on same day 1n same
long-term care facility. This subpart 1s consistent with the requirement
of Minnesota Statutes, section 256B.04, subd.15 to safeguard against
excess payments. The payment amount set for a procedure code under part
9505.0U445, item E, includes an amount for administrative overhead and
other nonrepetitive costs a dentist may incur in coming to a long-term
care facllity. The multiple vislt code prorates the payment for
adninlstrative and nonrepetitive costs and pemmits billings to be made
according to the number of multiple visits in the same facility on the
same day. Thus the limitation 1s reasonable because the limitation
affects nonrepetitive and administrative costs but allows for payment of
actual dental servlices to the residents of the long-term care facility. A
simllar provision is found in part 9505.0404, subpart 3, concerning vision
care services of a provider who furnishes the service in a long term care
facllity.

Subp. 9. Excluded dental services. Minnesota Statutes, section 256B.0H,
subd. 12 requires the department to place limits on the types and
frequency of covered services. Furthermore, Minnesota Statutes, section
256B.04, subd.15 requires the department to safeguard against unnecessary
or inapproprlate use of medical assistance services and against excess
payments. This subpart is necessary to specify the services that are not
covered services.

A. A partial prosthesis is a custom designed denture that is fabricated
according to the dentist's Instructlons for a particular reciplent. The
number of clasps depends on the recipient's dental condition but usually
varies between two and four., Additional clasps would only raise the cost
but would have no medical benefit to the recipient. The item is
consistent with the recently adopted coding standard of the Amerilcan
Dental Assoclation which specifies ,"including any conventional clasps and
rests."” However, even 1f more are necessary, another clasp added at the
time of the denture's fabrication does not add significantly to the cost
of the denture. Therefore, 1t 1s reasonable to establish a single maximum
fee based on the average number of clasps on a denture as the average cost
wlll balance out and the right of the dentist and the laboratory to a fair
return for thelr work will be protected. Furthermore, the item is
reasonable because the dentist and the laboratory fabricating the denture
are able to choose the deslign and number of clasps that are medically
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necessary. Therefore, the exclusion 1s reasonable as it is consistent
wlth Minnesota Statutes, section 256B.04, subd.15 to safeguard against
inappropriate services and unnecessary expenditures. The department's two
dental advisors recommend this exclusion.

B, C, F. These services are camponents of a procedure that 1is eligible
for medical assistance payment. The costs of these services are included
In the medical assistance payment allowed for the procedure. For example,
bases and pulp caps are components of fillings and are reimbursed as part
of the cost that service. Thus, their exclusion 1s reascnable because it
prevents duplicate payments.

D. Hyglene alds are the responsibility of the recipient. It is customary
practice for a person to purchase hls or her own choice of a dentifrice or
a toothbrush. Similarly, 1t is customary for a person to purchase his or
her own soap and bath utensils. Therefore, their exclusion is reasonable
because 1t is conslstent with the prevalling community standard.

E. Part 9505.0340 sets the eligibility requirements for pharacy
services. Compliance with part 9505.0340 ensures a drug dispensed to a
reclplent will be properly labeled and dlspensed according to the drug
formulary required under Minnesota Statutes, sectlon 256B.02,subd.8 (11).
Compliance with part 9505.0340 protects the safety of the recipient.
Therefore, it is reasonable to prohlbit payment of medication dispensed by
a dentist if the recipient can obtain it from a pharmmacy because this
prohlibition is consistent with ensuring a degree of safety of the
recipient.

H. Prosthesls cleaning 1s a hyglene measure in the same manner as bathing
or brushing teeth. The reclplent may choose from among the many
preparations on the market. It 1s the prevalling community standard for a
person to assume responsibilty for choosing and purchasing hygiene aids.
Therefore, 1ts exclusion 1is reasonable because it is not a medically
necessary service,

I. A unilateral partial prosthesis involving posterior teeth is used to
replace the loss of one or two posterior teeth on a one side of a mouth.
The department's dental consultants have stated that such a loss does not
impede the reciplent's chewing and therefore has no adverse affect on the
reciplent's digestion. Therefore, the exclusion is reasocnable because the
unllateral partlal prosthesis 1s not medlcally necessary. The.exclusion
only applies to a unllateral loss of posterior teeth; there 1s no
prohibition of payment in the case of a bllateral loss of posterior teeth.
J. This exclusion from payment 1s required by Minnesota Statutes, 256B.02,
subd.B8(9).

K. A fixed prosthodontic is an artificial device made to replace missing’
teeth. 1Its use requires a cast metal restoration of adjacent teeth. A
cast metal restoration is excluded from payment by Mirnesota Statutes,
sectlon 256B.02, subd.8(9). Therefore, the exclusion fram payment 1is
consistent with statute. However, the program does pay for a removable
prosthesis as an alternative to a bridge. Thus, the recipient's health 1is
protected.

L. Mimnesota Statutes, sectlon 256B.0U, subd.15 requires the department to
safeguard agalnst unnecessary use of medical asslstance services and
against excess payments. Relining and rebasing a denture are less costly
items than replacement of a denture. Therefore if relining or rebasing a
denture would correct the problem, it 1s reasonable to do this because

replacement of the denture would not be medlecally necessary and would be
an excessive cost.
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M. Minnesota Statutes, sectlon 256B.02, subd.8(9) prohibits payment for
cast metal restorations., This item 1s conslistent with statute,

N. The department's dental consultants have advised the department that
full mouth or panoramic x-rays are not an effective diagnostic tool for
most dental conditions affecting children under 8 years of age.
Furthermore, inappropriate use of x-rays unnecessarlly exposes the
children to radlation. Therefore, 1t 1s reasonable to exclude these items
from payment as they do not satisfy the conditions of beling medically
necessary and appropriate. However, in some condltlons such as those
requiring orthodontia or pedodontics, full mouth or panoramic x-rays are
appropriate and medlcally necessary to ldentify and remedy the underlying
problem. Therefore providing an exceptlion through prlor authorization is
necessary and reasonable because 1t permmits a review to determine whether
the x-rays are appropriate and medically necessary.

53



9505.0275 EARLY PERIODIC SCREENING, DIAGNOSIS AND TREATMENT

Subpart 1. Definition. This subpart 1s necessary to clarify the meaning
of the term "early and periodic screening, dlagnosis, and treatment
services" (EPSDT) and set a standard under these rules for eligibility for
medical assistance payment. The definition is consistent with 42 CFR
440.40 (b) and 42 CFR 441.50. TIts inclusion 1s reasonable to inform
affected persons.

Subp. 2. Duties of provider. This subpart is necessary to clarify the
dutles that a provider of early and periodic screening, diagnosis, and
treatment service must perform in order to be eligible for medical
assistance payment. 42 CFR 441.55 prescribes the EPSDT services required
to qualify the program for federal financial participation. Under
Minnesota Statutes, section 256B.04, subdivision U the department must
cooperate with federal requirements in any reasonable manner necessary to
qualify for federal financlal aild in the medical assistance program.
Further, under Minnesota Statutes, sectlon 256B.04, subdivision 2 the
department promulgated parts 9505.1500 to 9505.1690 to govern the
administration of EPSDT. Therefore, requiring an EPSDT provider to comply
with applicable federal regulations and state rules is reasonable because
the compliance will ensure federal financlal participation.
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9505.0280 FAMILY PLANNING SERVICES

Subpart 1, Definitions. "Family planning service" and "family planning
supply" are eligible for medical assistance payment under 42 CFR 440.40
(c). However, the federal regulations do not define the terms. Thus a
definition 1s necessary to clarify theilr meaning and set a standard for
thls part. .

A. Minnesota Statutes, section 145.912, subd. 9 defines "family planning
services" to mean "counsellng by trained persormnel regarding family
planning; distribution of information relating to family planning; and
referral to licensed physiclans or local health agencles for consultation,
examination, medical treatment, genetic counseling, for the purpose of
family planning; and the distribution of family planning products...."
T™e statute specifles the voluntary nature of family planning. Thus, the
definition 1s consistent with statute. The definition includes voluntary
sterilizations that meet the requirements of 42 CFR 441.250 to 441.259 as
is necessary to qualify thls procedure for federal financlal
participation.

B. Varilous drugs and contraceptive devices are used to treat health
conditions related to family planning. Skill and knowledge are required
to determine the appropriate drug or device. Thus limiting the definition
of family planning supply to a drug or contraceptive device prescribed by
a physiclan is reasonable because it will ensure the device or drug is
ordered by a person whose scope of practice inecludes treatment of health
conditions related to fertillity.

Subp. 2. Conditions for payment. The subpart 1s necessary to set the
standards a service must meet in order to be ellgible for medical
assistance payment. Items A to C are reasonable because they protect the
reciplent's due process rights and support the voluntary nature of family
planning. They are conslstent wlth the voluntary nature of family
planning prescribed in Minnesota Statutes, section 145.912, subd.9., Item
C 1s required by 42 CFR 441.252.

Subp. 3. Eligible provider. This subpart 1is necessary to specify the
providers who are eligible to recelve medical asslistance payments for
family planning services to reclplents. Services 1n all of the specified
agencles are fumished elther by or under the supervision of a physicilan.
The subpart is reasonable because it 1imits eligibillity for payment as a
family planning service provider to a physlclan or to an agency that has
staff members whose scope of practice includes treatment of health
conditlions related to fertlility.
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9505.0285 HEALTH CARE PREPAYMENT PLANS OR PREPAID HEALTH PLANS

Subpart 1. Eligible provider. This subpart 1ls necessary to set the
requlrements that a health care prepayment plan or prepald health plan
must meet to be eligible for medical assistance payments.

A. One type of prepaid health plan is a health malntenance organization.
As specifled in Minnesota Statutes 62D.02, subd.7, a health maintenance
organlzatlon provides "a set of comprehensive health services which the
enrollees might reasonably require to be maintained In good health
including as a minimum..... emergency care, Inpatient hospital and
physician care, outpatient health services and preventlve health
services." It 1s reasonable to require a prepald health plan to sign an
agreement wlth the department because the agreement will specify the
services to be furnished by the plan and provide a means to ensure a
uniform standard applicable to all types of prepaid health plans.

B. Some prepald health plans have a dlversity of qualified staff great
enough to furnish all health services eligible for payment under parts
9505.0170 to 9505.0475; others do not. However, a reciplent who enrolls
in a prepald health plan 1s entitled to recelve all medically necessary
health services under 42 CFR 440, Subpart A. Thus, it is reasonable to
permlt a plan to choose whether to provide a service directly or through
an arrangement with another provlder because such a cholce will be
consistent with federal regulation. The provision 1s also consistent with
Mimmesota Statutes, section 256B.71, subdivision 2, which requires the
participating plan to arrange for the provision of all needed health
services including those listed In Minnesota Statutes, section 256B.02,
subdivision 8.

The requlrements of items A and B are conslstent with 42 CFR 434,20, which
specifies the general requlrements for a contract with a HMO and 42 CFR
434 .65 concerning referrals to other providers.

Subp. 2. Limitations on services and prior authorlzaticn requirements.
This subpart 1s necessary to clarify the obligation of the prepald health
plan about comparabillty of service. The subpart 1s consistent with 42
CFR 434,52 and 440.240. Under the contract between the department and
the prepald health plan, the plan recelves medical assistance payments on
a capltation basls for each enrolled reciplent. Therefore it 1s
reasonable to exempt the plan's staff from having to camply with the
procedures requlred by rules related to prior authorization, seccnd .
surgical opinion, and hospital admisslon certification programs which are
based on medical necessity as the HMO's contract specifies the per capita
payment and what 1s medlcally necessary. However, the plan has the right
to provide services in addition to those specified in the contract but
wlll recelve only the agreed upon capitation payments. These three
programs are established pursuant to Minnesota Statutes, sectlon 256B.04,
subd. 15, which requires the department to safeguard agalnst excess
payments, unnecessary or Inappropriate services, and unnecessary or
Inappropriate hospital admisslons or lengths of stay. Thus it 1s
reasonable to permit the prepald health plan to establish its own programs
because such programs may asslst the plan in safeguarding against similar
concemns.
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9505.0290 HOME HEALTH AGENCY SERVICES

Subpart 1. Definition. "Home health agency service" is a term used in
this part. A definitlon 1s necessary to clarify the meaning of the term
and set a standard. The definition is consistent with 42 CFR 440.70 (a)
which requires a hame health service to be provided at the reciplent's
place of resldence and on written orders of a physician. It is also
consistent with 42-CFR 440,70 (b) which mandates nursing services to be
provided by a home health agency. 42 CFR 440.70 (c¢) excludes a hospital
or long term care facillty fram belng considered a residence for home
health services,

Subp. 2. Eligible providers. This subpart is necessary to set the
standard of eligibility to participate in the medical assistance program
as a home health agency. 42 CFR 440.70 (d) defines a home health agency
as one that meets the requlrements of participation under Medicare. The
Medicare requlrements are established in 42 CFR 405.1201 to 405.1230. The
subpart is consistent with federal regulations.

Subp. 3. Eliglble home health agency services. This subpart 1s necessary
to set the standards the services of the agency must meet to be eligible
for payment. a

A. 42 CFR 440.70 (b)(1) requires home health services to include "nursing
services, as defined in the State Nurse Practlce Act,.......". Minnesota
Statutes, section 148,171 is the statute defining the practice of
professional nursing. Thus the item is consistent with the federal
regulation. .

B. 42 CFR 440,70 (b)(2) requires a home health agency to provide home
health alde service. It 1s reasonable to require the service to be under
the directlon of a registered nurse as the scope of practice of a
reglstered nurse includes the supervision and teaching of less qualified
health team members such as home health aldes. Because "home health alde"
1s a term used In this part, a definition 1s necessary to clarify its
meaning. Requliring the directing nurse's approval of a health alde to
perform physiclan-prescribed "medically-oriented tasks" 1s reasonable
because the approval signifies that the professional nurse through direct
training or observation of the alde 1s satisfied with the ability of the
non-licensed alde to perform the medically-oriented tasks. HCFA's
Medicaid Manual, as published in the Medlcare and Medicald Guide, Camerce
Clearing House, 411, 12-83, page 6303-2 defines services performed by home
health aldes as medlcally-orilented tasks having to do with the recipient's
physical requirements as opposed to housekeeping requirements and that may
encampass a higher level of skill than those designated as personal care
services. The Gulde further specifies that home health services must be
provided through a hame health agency.

C. 42 CFR 440.70 (b)(3) requires home health service to include "medical
supplies, equipment, and appllances suitable for use in the home....".
Thus 1t 1s reasonable to specify that such supplies ordered by a licensed
practitloner are ellgible for payment because they are a required service
and prescribed as necessary for the reciplent's health care.

D. 42 CFR 440.70 (b)(4) requires these services to be includded as hame
health services. The 1tem 1s consistent with the regulation.

Subp. 4. Payment limitation. This subpart 1s necessary to specify the
conditions that a covered service must meet to be eligible for payment.
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The documentation 1s required by 42 CFR 440.70 (b)(1)(1il). A written
record 1is reasonable because it provides the information that can be used
for billing and survelllance purposes. Review of service by the physician
every 60 days 1s required under 42 CFR 440.70 (a)(2). However, a change
in the reciplent's health condition may cause a need to revise the
physiclan's order before the end of the 60 day period. Thus, permitting
more frequent revlew is reasonable because such a review is consistent
with providing health service based on the reciplent's health condition.

Subp. 5. Excluded home health agency services. This subpart is necessary
to clarify other services of a home health agency that are not covered
services and, thus,to prevent misunderstanding about eligibility for
payment., Homemaker services, social services, and educational services do
not meet the medlcal assistance payment criterion of being medically
necessary. Therefore, thelr exclusion 1s reasonable because 1t is
consistent with a payment criterion. See part 9505.0220, item S and its
SNR.
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9505.0295 HOME HEALTH SERVICE

Subpart 1. Definitlon. "Home health service" is a term used in this
part. A definition 1s necessary to clarify the meaning of the term and

set a standard. The definition is consistent with 42 CFR 440.70 (a) (1)
and (2) and 42 CFR 440.70 (c).

Subp. 2. Covered services. Thls subpart 1s necessary to speclfy the
health care which 1s eligible for payment as a hame health service. The
services listed 1n 1tems A to G are conslstent with. the requlirements of 42
CFR 440.70. Requliring resplratory therapy services to be glven by a
registered resplratory therapist or a certified respiratory theraplst
working under the direction of a registered nurse 1s reasonable because
these persons have the specialized training required to competently
perform these services., Nelther the federal regulations nor state
statutes specify who 1s qualified to provide respiratory therapy.
However, The Natlonal Board for Respiratory Care 1s the professional
organization that sets the professlional standards for resplratory therapy
and reglsters those applicants who are qualified to provide this therapy.
Therefore, it is reasonable to limit payment for the service to a person
who 1s registered as a theraplst by the Board because such registration
ensures that the reclpient will recelve the prevalling standard of
professional resplratory therapy care from a qualified person. Also see
the SNR for part 9505.0290, subpart 3.

Subp. 3. Payment limitation; general, 42 CFR 440.230 (d) permits a -state
to "place appropriate limits on a service based on such criteria as
medical necessity or on utilizatlon control procedures.” Minnesota
Statutes, section 256B.0Y4, subdlvision 12 requires the department to place
limits on the types of service, the frequency with which the same or
similar services may be covered by medical assistance, and the amount pald
for a covered service. Furthermore, Minnesota Statutes, sectlon 256B.04,
subdivision 2 requires the department to carry out the medlcal assistance
program in an efficlent and econamical mamner. This subpart 1s necessary
to specify the limits placed on home health services 1n order to comply
with statutory and federal requirements. Finally, it should be noted that
not all health services are classified as home health services and,
therefore, do not fall within the 1limits that are In items A to C. For
example, dental and vision care services are not home health services and,
thus, costs to provide them are in additlon to the 1imits in this subpart.
A. A reciplent whose home health services began before and are continued
without increase on or after the effectlive date of this part has become
accustomed to his or her situation and is used to living independently.
The rule would place a harsh burden on such a recipient 1if he or she would
be required to be assessed for continuation of the services wlthout any
change. Furthermore, 1t would be inconsistent with the recipient's
demonstrated ability to live independently 1f services to such a reclpient
were to be subject to a decrease resulting from a limltation within this
proposed rule. Therefore, this ltem 1s reasonable because 1t supports
continuation of present services to reciplents who have shown thelr
abllity to live independently.

B. Minnesota Statutes, sectlon 256B.04, subd. 2 requires the department to
implement the medical assistance program in an efficient and econamical
mammer. Minnesota Statutes, section 256B.04, subd. 15 requires the
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department to safeguard against inapproprlate use of medlcal assistance
services. Minnesota Statutes, section 256B.04, subd. 12 requires the
department to place limits on the types and frequency of covered services.
This item 13 consistent with the statutes. Minnesota Statutes, section
256B.091 requires all applicants seeking admission to a licensed nursing
home to be screened by a screening team for the purpose of preventing
Inappropriate placement in a nurisn home. A screening team 1s comprised
of health care professionals who are qualified by tralning and experience
to make judgments about the most appropriate setting for an individual's
ongoing health care. Members of a team include a public health nurse from
the local public health nursing service and a soclal worker fram the local
comunity welfare agency. The team is required to have a physician
avallable for consultatlon and to use any assessment information available
from the reclplent's attending physiclan. Thus,it is reasonable to
require the detemination of a screening team because the screening team
1s qualified to review the reciplent's needs and judge the most
appropriate, cost effective setting. See the definition of "screening
team" in part 9505.0175, subpart 45. The period of two consecutive months
provides a reasonable amount of time for a reciplent's physician to assess
the level of care the recliplent needs on a continuing basis and for a
reciplent’s needs to stabilize. Purthermore, the consecutlveness 1is
reasonable because 1t makes allowance for significant increases in health
care costs 1ncurred as a result of a short-temm acute illness or
non-recurring surgical procedure. The limit of $1200 represents 197 hours
of private personal care service per month at $6.08 per hour, the present
rate of pay of a personal care assistant. PFurthermore, 1t 1s reasonable
to adjust the 1imit annually to reflect CPI increases as the rate of pay
of personal care assistants also 1s adjusted according to increases in
this index.

C. This item 1s necessary to set the standard for determining the most
appropriate and cost effective setting for a reciplent whose eligibility
for home health services is being assessed by a screening team. The
persons belng screened under this item belong to one of two groups:
persons who are physically handicapped but are fully able to control
decislons about thelr own lives and persons who have suffered brain
Impalrment. The service needs of these groups are different from each
other. Subltems (1) and (2) are necessary and reasonable because the
facilitles and their cost are related to the dlagnoses of and services
appropriate to the reciplents. Determmination of the case mix
classification will be a duty of the screening team. This determination
1s conslstent with Minnesota Statutes, section 256B.091. Nelther a
long-term care facility nor a resldential facllity for the handicapped
provides an appropriate camparison for a recipient who is ventilator
dependent because the care needs of the recipient exceed those offered in
these facilitles. For a ventilator dependent reciplent, the choice may be
between a hospital and the reciplent's residence. Furthermore, in making
the camparison for the purposes of limitation, it 1is necessary to ensure
that the hospltal being compared to the recipient's residence has
qualified staff who are able to provide all the health services required
by the reciplent because the reclpient is entitled to recelve the services
that are medically necessary for treatment of his or her condition. Thus,
subitem (3) 1is necessary to specify the standard for the payment
limitatlion applicable to hame health services for ventilator dependent
reclplents. Requlring the hospital to be the least expensive one in the
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reclplent's local trade area that can provide the services 1s consistent
with the requlrement of administering the medical assistance program in an
economical manner under Minnesota Statutes, section 256B.04, subd.?2

and of safeguarding agalnst excess payments under Minnesota Statutes,
section 256B.04, subd.15. It 1s reascnable to use the hospital's
projected monthly cost of services to the ventilator dependent recipient
rather than the payment under the dilagnostlc category as in parts
3500.1090 to 9500.1155 as the system of DRG payments 1s based on
statistlcal averages of the costs of acute illnesses. A ventilator
dependent reclplent 1s not experlencing an acute illness but rather a
chronlc condition that requires Intensive maintenance treatment for an
unpredictable length of time. Such persons who are beilng cared for in the
hosplital are in effect residents of the hospital. The needs of ventilator
deperndent persons were never contemplated when the system of DRG payments
was devised. Thus, the system of DRG payments does not meet the burden of
costs that a hospltal incurs In providing necessary services to a
ventilator dependent recipient. Therefore, 1t is unreasonable to pass the
burden of the costs of the recipient's services to the hospital if the
necessary services can be provided at lesser cost outside of the hospital.
Furthermore, providing the services in the reclplent's residence is
conslstent with the concept of encouraging the reciplent to live in the
least restrictive enviromment. Therefore, this subltem is reasonable
because 1t will benefit both the hospital and the reciplent. . The subitem
1s consistent with Minnesota Statutes, section 256B. 04, subd. 12 which
requires the department to place 1limits on the types of services covered
by medical asslstance.

Subp. 4. Revlew of screening team determinations of eligibllity. This
subpart provides a way for persons who have unresclved concems about
perscnal care services to have thelr concerms reviewed. Such a review 1s
necessary to ensure that the personal care services program ls implemented
in the best Interests of the reciplents whlle at the same time protecting
the rights of the providers and thelr employees or contractors. It is
reasonable to permlt the commissioner to appolnt an advisory committee
elther on her own initlative or on the request of a reciplent as the
comnissioner has the responsibility under Mlnnesota Statutes, section
256.01 of administering and supervising the medical assistance program.
Establishing a grievance committee comprised of persons famillar with the
program 1s reasonable so that the camittee will have the knowledge
necessary to weigh the goals of the program and the need of the disabled
reclplent. A seven member commlttee 1s reasonable as 1t balances
representation of diverse polnts of view and knowledge with a size that
encourages all members to participate in the discussion. Requiring the
majority of the committee to be quallified recipients is reasonable because
the reciplents have first-hand lmowledge of how the program actually works
and because 1t is consistent with the program's goal of supporting the
abllity of reciplents to live Independently.

Subp. 5. Payment limitation; screening team. Thls subpart 1s necessary
to ensure that members of the screenlng team do not have a conflict of
Interest growing cut of a common financlal interest wlth a provider that
would affect thelr ability to make impartial recommendations concerning
appropriate care for a reciplent. Thus, it 1s reasonable to prohibit
medical assistance payment to a team which has such a financlal interest
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because the abliity of the team to render the required service, an
Impartial recommerdation based on the facts of the situation, is open to
question. . On the other hand, there are circumstances that justify
exceptions to this prohibition. One example Is a screening team in a
rural area where no other person having knowledge and experience
comparable to that of the member having a conflict of interest 1s
avallable to serve on the team or a screening team composed of members of
a county agency that also is a provider of personal care services., In
these circumstances, it 1s resonable to require the department's review
and approval of the exception as the department has the responsibility to
monitor the program's Implementation to assure campliance with these
rules, Furthermore, 1t is reascnable to permit an exception 1f the team
members and the provider are part of a goverrment personnel system as such
team members would not have a direct financial interest in the services
ard the persons providing the services would be subject to scrutiny under
the personnel procedures of the goverrmental unit.
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9505.0300 INPATIENT HOSPITAL SERVICES

Subpart 1. Definition. "Inpatient hospital service" 1s a term used in
this part. A deflnition is necessary to clarify its meaning and set a
standard. The definition is consistent with 42 CFR 440.10 and the
definition of "hospital" in part 9505. 0175, subpart 16, and the definition
of "inpatient" in part 9505.0175 subpart 17.

Subp. 2. Eligibility for participation in medical assistance program;
general. Thils subpart 1s necessary to set the requirements that a
hospltal must meet in order to participate in the medical assistance
program. It 1s reasonable to require a hospital to comply with items A to
C so that the state complies with its obligation under Minnesota Statutes,
section 256B.04, subd. 4 to obtain federal financial aid. It is
reasonable to include these 1tems in order to inform affected parties and
encourage compllance,

A. This item is required under 42 CFR 440.10 (a)(3)(i11).

B. This item 1s required under 42 CFR 440.10 (2)(3)(iv). The timely
review of the specified items is required under 42 CFR 405.1035 (a).

C. To qualify for federal financial participation, inpatient hospital
services for sterllization, hysterectomy, and abortion must comply wilth
the federal regulations cilted in this item.

Subp. 3. Payment limitatlon. Minnesota Statutes, section 256B.0Q4, subd.
2 requlres the department to carry out the medical assistance program in
an economical manner. Minnesota Statutes, section 256B.04, subdivision 12
requires the department to place limits on the types of services covered
by medical assistance, Parts 9500.1090 to 9500.1155 are the rules that
establish hospital payment rates as authorized in Minnesota Statutes,
section 256.969. Under these rules, hospitals are paid a cost per
adnission based on the reciplent's disgnosis category. The cost per
admlssion 1s relmbursement for all services that are medically necessary
for the recipient's diagnosis category. Thus costs for medically
necessary treatment of the patilent's dlagnols category are not eligible
for separate payment but are Included within the payment rate. The
provislon 1s consistent with statute and rules of the department. A
reciplent may require a medically necessary service such as a private
room. This posslble need is consldered as a service to be provided within
the categorical payment rate for the admission. The physician's
certification of the need for the private room 1s reasonable as the
physician 1s the person qualified by training and licensure to make such a
determination.

Subp. 4. Eligibllity for participation in medical assistance; emergency.
Because a recipient who has a medical emergency may need immediate
inpatient hospltal service, the recipient's physicilan may be unable to
delay long enough to admit the recipient to a Medlcare certified
hospltal. This provision 1s necessary to ensure that the recipient will
be able to obtain the necessary care without incurring an unreasonable
financial obligation. Thus, providing an exception to the requirement
that the hospiltal must be Medlcare certified 1is reascnable because it
ensures the hospltal, regardless of certification, will be eligible for
payment for emergency health services to a recipilent and thus will be
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encouraged to care for the recipient In an emergency. On the other hand,
urgent care 1s not care given in response to a 11fe~threatening situation
and, even though urgent care is medically necessary, its provision can be
delayed sufficiently to plan and schedule it at a hospital that is
qualified under Medicare. This limiting the exception from using a
hospital qualified to particlpate in Medlcare to an emergency is
reasonable because there 1s a difference between emergency and urgent care
concerning the need for lmmediate treatment.

Subp. 5. Excluded services. This subpart 1s necessary to inform persons
affected by the rule of those inpatient hospital services that are not
eligible for medical asslstance payment. Parts 9505.0500 to 9505.0540
require the certificatlon of the medical necessity of 1npatient hospital
service for a reclpient as a condition of the hospital's eligibility for
payment for the service. Exclusion of alcohol treatment that is not a
medical necessity is consistent with parts 9505.0500 to 9505.0540.
Further, because rules requiring prior authorization of services meeting
certain criteria and a second opinion before surgery have been promulgated
under Minnesota Statutes, section 256B.0U, subdivision 15, this subpart
reasonably excludes these services from medical asslstance coverage in
order fo encourage compllance and consistency with the other rules.
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9505.0305 LABORATORY AND X-RAY SERVICES

Subpart 1. Definitlon. "laboratory and x-ray service" 1s a term used In
thls part. These services are specified in Minnesota Statutes, section
256B.02, subdivision 8(10) as avallable under the medical assistance
program. However, the statute does not define the term. Thus, a
definition is necessary to clarify its meaning and set a standard for
these rules. The definition 1s consistent with 42 CFR 440.30. Specifying
that the service must be directly related to the dlagnosis and treatment
of a reclplent's health status is reasonable because 1t applies the
concept of the medical necessity of a service to the determination of the
service's eligiblility for medical assistance payment. (See part
9505.0210, item A.)

Subp. 2. Covered service, This subpart specifies the conditions that a
laboratory or x-ray service must meet In order to be eligible for medical
assistance payment. Such a standard is necessary in order to ensure
uniform administration of the medical assistance program as required in
Minnesota Statutes, section 256B.0Y4, subdivision 2. The standard chosen
1s consistent with the requlrements of 42 CFR 440.30 that must be met for
federal financlal partlcipation.

Subp. 3. Eligible provider. This subpart is necessary to inform affected
vendors of the standards they must meet to qualify as a provider whose
service 1s eligible under these rules for federal financial

particlpation. The clted regulations, 42 CFR 405.1310 to 405.1317,
speclfy the conditlons for Medicare coverage as a provider of independent
laboratory services and 42 CFR U405.1411 to 405.1416 specify the conditions
for Medicare coverage as a provider of x-ray service. Meeting the _
Medicare standards 1s consistent with the requirements of 42 CFR 440.30
(e).

Subp. 4. Payment limitation. This subpart 1s necessary to set the
payment limitations on laboratory and x-ray services and to inform
affected persons of the requirements for medical assistance payment. The
subpart 1s consistent wlth Minnesota Statutes, section 256B.03,
subdivision 1 which requires medical assistance payment to be made to the
service vendor. Requiring the provider to sutmit the claim to the
department is reasonable because the provider has the informatlon about
the services to the reciplent-and, thus, is best able to complete the
claim in a cost effective and efficlent manner., Eligibility to be a
provider of these services requires certification according to Medicare
standards. (See subparts 2 and 3.) The Medicare established payment
rates for these services are based on the costs the providers incur in
complying with the Medicare certification requirements. Thus, setting the
maximum payment at the amount establlshed by Medlcare is reasonable
because 1t ensures that the costs of the provider will be covered.
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9505.0310 MEDICAL SUPPLIES AND EQUIPMENT.

Subpart 1. Condltions for payment. This subpart specifies the
eligibllity of medical supplies and equipment for medical assistarnce
payment. It 1s consistent with Minnesota Statutes, section 256B.02,
subd.7, and with 42 CFR 440.70 which requires the state plan to provide
for medical equlpment services and suppllies suitable for use in the hame.
Minnesota Statutes, section 256B.0b, subd. 2 requires the department to
carry out the medical assistance program in an efficlent and econcmical
manner. Minnesota Statutes, section 256B.04, subd. 15 requires the
department to safeguard against excess payments for medical assistance
services. The subpart 1s necessary to set the standard and inform
affected persons.,

A. The majority of nondurable medical supplies are medically necessary for
a reciplent during a short perlod. An example of such nondurable medical
supply would be dressings for surglcal wounds. Requiring prilor
authorlzation of nondurable supplies which are used on an ongoing basis
for more than a short tilme 1s reasonable because it permits the department
to determmine the medlical necesslty and approprlateness of the supply and
the quantity being purchased. For example, dressings for ulcers and other
slow-to-heal wounds are nondurable supplies that might be used on an
ongolng basis for more than a short time, require frequent changes, and
are very costly. Prlor authorization provides an opportunity to determine
the appropriate amount without placing an undue burden on the provider or
the reciplent. The 1imit of a one-month supply 1s consistent with a
reciplent's month-to-month eligibllity status under parts 9505.0010 to
9505.0150.

B. To pay for a repair of an item that 1is under warranty would be
unreasonable because the cost of the repair is part of the rental or
purchase price. Guarding sgalnst duplicative payments is consistent with
the statutes clted above.

C. This item 1s consistent with Minnesota Statutes, sectlon 256B.04, subd.
2. It is cost effective to rent an item with an optlon to purchase if
there is uncertalnty about the length of time the 1tem wlll be needed.
Applyling rental payments toward the purchase price is an accepted business
practice that is cost effectlve for the purchaser,

Subp. 2. Payment limitation on durable medical equipment in hospitals and
long-term care facllitles. This subpart is necessary to set limits as
required under Minnesota Statutes, section 256B.04, subdivisions 4, 12,
and 15.
A. Durable medical equipment that can be Interchangeably used by many
persons must be provided by hospltals and long-term care facilitles as
~ part of thelr routine service. Reimbursement for such equipment is a
component of the per dilem payment to long-term care facilities and a
hospltal's categorical rate payment. However, 1f the item cannot be used
by other persons elther because of the 1tem's modification or dedicated
use, then 1t 1s no longer a routine service. Thus it 1s reasonable to
permit a spearate claim for payment for equlpment modified for or
dedicated to'the use of a particular recipient as such equipment is not
avallable to other persons. Requiring a physiclan's written order to
document the recipient's unusual medical need is reasonable as the
physician is the person licensed to dlagnose the reciplent's condition and
order treatment., If an ltem ls pald for on a separate ¢laim for payment
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because of a reciplent's medlcal needs, it is reasonable to permit the
reciplent to retaln it as the purpose of the medical assistance program 1s
to assist medically needy persons,

A definition of the term "modified" is necessary to set a standard
applicable to equipment for which a separate payment claim 1s made. The
definitlon 1s reasonable because, if speclally ordered modifications
permanently alter the equipment or cannot be removed wlthout damsging the
equipment, the equipment 1is not avallable for use by other persons and
requiring the facility to pay for it as a routine service would place an
unreasonable burden on the facility.

Speclfying that equipment that is not for the continuous care ard

. exclusive use-of the recipient is included within the payment rate is
necessary and reasonable to inform affected persons and avold confusion.
The provision 1s consistent with the clted rules, parts 9500.1090 to
9500.1155 and 9549.0070.

B. T™is item 138 reasonable because it Informs affected persons of services
that are camponents of services subject to a fixed reimbursement. Subitem
(1) specifies the equipment that the Minnesota Department of Health
requlres as a conditlon of licensure as a long-term care facility.

Subitem (2) also specifies equipment that is required for licensure, is
medically necessary to care for the elderly and physlcally frall )
population served by nursing homes, and can be used Interchangeably by the
facility's residents. Equipment listed in subitem (3) is used to treat
conditions that result from less than adequate or appropriate care. Thus,
1f the facllity meets the nursing service and patlent care standards
required for licensure which are reimbursed as components of the
hospital's or facillty's payment rate, the conditions will not occur and
the hospital or faclllty will not incur unnecessary expense. Subitem (4)
falls in the category of nursing service under part 9549.0040, subpart 5
and 1s reimbursed as a component of the per diem payment rate. A hospital
and a long-term care faclility have an obligation to provide equipment that
can reasonably be expected to be medically necessary for the expected
resident population. Thus, subitem (5) is reasonable because it is an
obligation of the provider and 1ts cost can be a component of the
provider's payment rate.

C. It is necessary and reasonable to coordinate covered services with
medical assistance payments specifled 1n other rules. This item provides
conslstency with per diem payment rates established in parts 9549.0010 to
9549.0080.

Subp. 3. Payment limitation; prior authorization. Minnesota Statutes,
section 256B.04, subdivision 15 requires the department to safeguard
agalnst the unnecessary or inappropriate use of medical assistance
services. This subpart is consistent with that requlrement and is
necessary to specify the criteria.

A. The present cost 1limit applied to the purchase of a nondurable medical
supply 1s $150. Requiring prior authorizatlon to exceed that limit is
reasonable as 1t permits the department to determine the medical necessity
of the supply and whether a less costly approach to care 1s appropriate.
Examples of equipment that would require prior authorization include
equipment for the administration of enteral and parenteral nutritive
products and some types of wound dressings.

B. All these limitations are consistent with the obligation of the
‘department to determine the medical necessity and cost effectiveness of
the medical equipment. Requiring prior authorization 1s reasonable
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because 1t permits the department to determine whether a more cost
effective alternative will meet the medical necessity of the recipient.
Examples of equipment that might require prior authorization under this
1tem Include wheel chalrs, hospltal beds,. respiratory therapy equipment,
and hearing aids.

C. An 1ltem of durable medical equipment used daily by a reciplent shows
evidence of wear although 1ts effectiveness remains unimpaired. Thus,
department experlence shows that a dealer who 1is less than scrupulous can
find an excuse to charge medical assistance for maintaining equlpment even )
though the malntenance is not a medical necessity. Therefore, 1t 1is
reasonable to require prior authorization of maintenance of durable
medlcal equipment because the prior authorization review permits the
department to determine the medical necessity of the request based on the
projected use, length of time in service, and the expected 1ife and
approprlateness of the equlpment. .

The definitions of the terms "malntenance" and "repair" are necessary and
reasonable to clarify terms used in thls subpart and set a standard to use
in Iimplementing the subpart. They are conslstent with common usage among
persons responsible for providing equirment in working order. See The
American Herltage Dlctlonary of the English Language, pages, 787 and 1102.

Subp. 4. Excluded medical supplies and equipment. This subpart is
necessary to comply with Minnesota Statutes, section 256B.04, subdivisions
12 and 15.

A. Medicare standards are based on cost contalmment efforts. Such
measures are consistent with the requir-ment of Minnesota Statutes,
section 256B.04, subdivision 2. However, because not all recipients are
Medicare eligible and, thus, services to non-Medicare eligible reciplents
would not be reviewed against Medicare criteria, 1t 1s necessary to
establish the criterion of medical necessity. 42 CFR 440.240 (d)
authorizes the department to set service limits based on medical
necessity. This item ls consistent with the regulation. However,
Medicare regulations are interpreted differently by different Medicare
intermediaries. Furthermore, Medlcare standards may not always reflect
the prevalling standard of practice In a given community. Therefore, 1t
1s reasonable to pay for some items that are not covered by Medicare. The
exceptions specifled In this item are reasonable because these 1tems do
meet the general requlrements to be a covered service under these proposed
rules. '

B. This item is reasonable because the cost of maintalning equipment owned
by a long-term care facility 1s a component of the facility's per diem
payment rate. Therefore a separate fee schedule would be duplicative.

C. This item 1s reasonable because it safeguards against purchases of
duplicate equipment to serve the same medical necessity.

D. 42 CFR 440.230 (d) permits the agency to limit services based on the
criterion of medical necessity. If Medicare has denled a clalm as not
medlically necessary, applying that determination to the medical assistance
program 1s reasonable because 1t prevents duplicate determinations and 1s
cost effective and administratively efficlent. Furthermore, the item is
conslstent with the clted federal regulation.

E. The 1tem is reasonable because 1t ensures consistency with another rule
which sets criteria for determining need and approprlateness.

F. Dental hygiene supplies iInclude items such as toothbrushes,
dentifrices, and water plcks. A reciplent 1s able to choose from among a
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wide variety of these 1tems according to the reciplent's personsal
preference. Reciplents are expected to pay for these items from thelr own
funds as 1t would not be cost effective or administratively possible to
monitor the medical necessity of the items they choose. However, dental
equipment that is medically necessary is provided as a dental service
under part 9505.0270. The 1tem is reasonable because it 1s consistent
with the requirement of Minnesota Statutes, section 256B.04, subd.2, of
administering the program in an efficlent, econcmical, and impartial
mamner.

3. Shoes are an 1tem that can withstand repeated use and thus are durable
equipment. The definition of durable medical equipment in part 9505.0175,
subpart 10, requires the item to be provided to correct or accommodate a
physlological dlsorder or physical condition. The definition implies that
an item such as shoes must be designed for the reciplent's particular
medical need and thus be for the recipient's exclusive use. Stock
orthopedic shoes do not meet these criteria and are therefore not
medically necessary. This exclusion 1s conslstent with Medicare
regulations.
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9505.0315 MEDICAL TRANSPORTATION

Subpart 1. Definitions. This subpart is necessary to define terms which
are used in this rule and to inform affected persons.

A. "Ancillary services™ 1s a term used by the medlcal transportation
industry to refer to services that are not medically necessary for all
transported reclplents. Thus, these services are supplied when and if a
reciplent needs them. Examples of such services include oxygen,
injectable medications and the equipment necessary to administer them, and
MAST trousers used to maintain blood flow to a person's extremities. Thus
these services are not included in the base rate for life support
transportation but are paid on a separate claim for service to a speclific
reciplent. The definition is reasonable because it is consistent with the
requirement of Minnesota Statutes, section 256B.04, subd.15 of
safeguarding agalnst excesslive payment.

B. "Common carrier transportation" is a term used in these rules for
reimbursement purposes. 42 CFR 431.53 states that the department must
assure necessary transportation for reciplents to and fram providers. 42
CFR 440.170 permits payment of transportation expenses to obtain necessary
medical care but requires the transportation to be furmished by a provider
to whom a direct verndor payment can be made or, "if other arrangements are
made to assure transportation," then federal financial participation 1s
assured for administrative costs. Many recipients who do not require
transportation designed for persons with health related conditions or
provided by an enrolled vendor need transportation to the site of medical
care. Such reclplents comonly use the same types of transportation as
the general public: private cars, buses, taxicabs, or commerclal carriers
that are not medlcal assistance providers. Reimbursement for the expense
of thls type of transportation is made by the local agency directly to the
reclplent as provided in part 9505.0140, subpart 1, ltem B based on
receipts and claims submltted by the recipients. The local agency 1in turn
bills the department for these costs. The definition is reasonable
because 1t groups together forms of transportation commonly accepted as
non-emergency transportation that are all reimbursed in a similar manner.
It 1s consistent with Minnesota Statutes, sections 256B.02, subdivision 8
(15) and 256B.04, subdivision 12.

C. This definition 1s consistent with Minnesota Statutes, section 144,801,
subdivision 4.

D. Tis definition 1s consistent with Minnesota Statutes, section 256B.02,
subdivision 15 and 42 CFR 440.170.

E. The term "no load transportation" 1s commonly used by medical
‘transportation providers to refer to movement of an empty ambulance. For
medical asslstance payment purposes, an ambulance that does not carry a
reciplent 1s consisdered to be empty. Minnesota Statutes, section
256B.02, subd. 8 limits medical asslstance payments to services glven to
reciplents. The definition is consistent with statute. See also subpart
5, 1tem C and subpart 6, item E and the SNR for these items.

F. This 1tem ,including the definition of "physical or mental impairment ,"
is conslstent with parts 8840.0100, subpart 10, which defines "physical
and mental impalrment" and part 8840.0300, which establishes eligibility
criteria for a handicapped person's use of speclal transportation service
through the Metro Mobility project established under Minnesota Statutes,
section 174.31, subd. 1. Speclal transportation differs from life support
transportation as its clientele do not require medically necessary
services during transport and therefore specilally trained personnel and
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special equipment are not In the transporting vehicle.

Subp. 2. Payment limitations; general. Minnesota Statutes, section
256B.04, subdivision 12 requires the department to place limits on the
types of services covered by medical asslstance. Thls subpart Iis
necessary to specify the limits applicable to medlical transportation.
The requirement that the transportation be to a place where the reclpient
recelves a covered service is consistent with the criterion of medical
necessity authorized in 42 CFR 440.230 (d). It is reasonable to provide
for returning a reciplent to his or her resldence after receiving a
covered service because the recipient's residence 1s where the reciplent
lives. See also Medlcare ard Medicald Guide (Part B Coverage), Commerce
Clearing House, Inc., 9-16-86, No. 3148, page 1141, Ambulance Service.

Subp. 3. Payment limitatlon; transportation between providers of covered
services. This subpart 1s a related to the services covered under subpart
2. However, because the transportaticn ls between two providers of
covered services rather than between the provider and the reciplent's
residence, thls subpart 1s necessary and reasonable to Inform affected
persons and avold confusion about what 1s eligible for medlcal asslstance
payment., .

A. Tis item 1s consistent with the provision in the Medlcare and Medlcald
Guide (Part B Coverage), ibid., page 1143. The level of care a reclplent
requires depends on the reciplent's dlagnosls and condition as detailed in
the reciplent's plan of care. Thus, transportatlon between two facilities
to obtaln care based on the reclpient's plan of care 1is reasonable because
it 1s consistent with the criterion of medical necessity authorlized in 42
CFR 440.230 (d) and required by Minnesota Statutes, section 256B.04,
subdlivision 15.

B. This item 1s conslstent wlth the criterion of medical necessity
authorized in 42 CFR 440.230 (d) and required by Minnesota Statutes,
section 256B.04, subdivision 15.

C. This item 1s reasonable because 1t provides an equitable standard for
department use in monitoring claims for transportatlon. It 1s consistent
with the criterion of medical necessity authorized in 42 CFR 440.230 (d)
and required by Minnesota Statutes, section 256B.04, subdivision 15. It
also 1s consistent with the Medicare and Medicaild Guide (Part B Coverage),
ibid., Ambulance Service, page 1145,

Subp. 4. Payment limitatlon; transportation of deceased person., A
reclplent's medical assistance eliglbllity ends when the reciplent dies.
See 9505.0110, subpart 3, item A and part 9505.0125, subpart 2, item B
(1). Furthermore, other modes of transporting a dead person are more
apprcopriate than medical transportation. However, circumstances arise in
which medlcal transportation 1s requested for or used by a reclplent who
dies either before the transportation arrives or during the
transportatlon. Thils subpart 1s necessary to speclfy the clrcumstances
which justify the medical assistance payment for medlcal transportation
service to a dead reciplent.

A. This item is conslstent with the Medlcare-and Medicald Guide (Part B
Coverage), 1bid., page 1144. A provider usually has no knowledge of or
control over the reclpient’'s status before arriving at the point of
plclup. Thus, 1t would be unreasonable to deny payment to a provider who
responds in good falth to a call to pickup a recliplent whose
transportation needs meet the requlrements of thils part. The 1tem 1s
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reasonable because 1t ensures that a provider who is called to transport a
living person will be pald for carrying out his obligation of responding
to the call. Limiting the payment to the point of pickup is reasonable
because the provider 1s then under no further obligation concerning the
service call and 1s free to respond to another request for service.

B. This item 1s consistent with Medicare and Medicald Guide (Part B
Coverage), 1bld., page 1144, As In item A, the provider is responding to
a request to provide a reciplent a covered service. The provider 1s
required by licensure to be trained in certain areas of emergency medical
services and to carry certain kinds of equipment. However, maintaining
the recipient alive may be beyond the provider's abllity and the recipient
may die before reaching the site of the medically necessary service.
Therefore, the ltem 1s reasonable because 1t ensures that a provider who
1s glving an otherwlse covered service in good falth of recelving payment
will be pald for carrying out his service obligation.

C. This item 1s consistent with the criterlon of medical necessity
authorized in 42 CFR 440.230 (d) and required by Minnesota Statutes,
section 256B.04, subdivision 15. It 1s reasonable because medical
transportation of a dead person 1s not medically necessary.

Subp. 5. Excluded costs related to transportation; general. Minnesota
Statutes, section 256B.04, subdivision 12 requires the department to place
limlits on servlces covered by medical assistance, and Minnesota Statutes,
section 256B.04, subdivision 15 requires the department to safeguard
agalnst unnecessary or lnappropriate use of medical assistance services.
This subpart is necessary to speclfy transportation services that do not
meet the crlterion of medical necessity.

A. The medical assistance program ls designed to provide medically
necessary services. It 1s not responsible for paying for transportation
required to carry out an order of a court or law enforcement agency unless
medical transportatlon services for the person are a medical necessity.
The use of 1life support transportation is based on the determination that
the transported person requires medlcally necessary services. Therefore,
thls item is consistent with the criterlion of medical necessity authorized
in 42 CFR 440,230 (d) and required by Minnesota Statutes, section 256B.04,
subdlvision ‘15.

B. This item 1s consistent with the criterion of medical necessity.

C. No load transportation 18 a "term of art" used by medical
transportation providers to refer to ambulance travel with an empty
ambulance. Thus, the vehicle has "no load." "The dispatch or retum of
an empty ambulance does not constitute the transportation of a

recipient." (Red Lake Comprehensive Health Services v. Department of
Public Welfare, Exhibit .)  Such transportation is not consistent with
the requirement of medical necessity. However, it 1s reasonable to permit
payment for the circumstances specified in subpart U4 and also in item E
below as medlcally necessary service 1s provided even though a reciplent
1s not picked up. The item 1s consistent with 42 CFR 431.53.

D to F. The services in these ltems are not medical in nature. A
provider who chooses to Incur these costs must meet them from the payment
made accordlng to the schedule for medical transportation services.
Therefore, the exclusions are reasonable because they are consistent with
the criterioq of medical necessity and they prevent duplicate payments.
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Subp. 6. Payment limitations; life support transportation. Minnesota
Statutes, section 256B.0U, subdivision 12 requires the department to set
limits on the types and frequency of services that are eligible for
medlcal assistance payments. This subpart 1s necessary to set limits on
the payment eligibllity of life support transportation.

A. Minnesota Statutes, section 256B.02, subd.8 (15) states that a
reciplent's transportation costs for obtalning medical care are eligible
for payment when pald "directly to an ambulance company, common carrier,
or other recognized providers of transportation services." Some
reciplents are unable to use common carriers and thus require speclalized
transportation that suits their need. One form of speciallzed
transportation is life support transportation. Minnesota Statutes,
sections 144.802 and 144.804 require entities providing 1life support
transportation to be licensed by the commissioner of health., This item is
conslstent with the cited statutes.

B. This item 1s conslstent with the statutory requirements. Tt 1s
reasonable to require the provider to identify the types of service so
that the department will know whether the provider has been determined
able to provlide the service for which payment 1s being claimed and thus
the department will be able to monitor the appropriateness of the service
and the requested payment. _

C. Minnesota Statutes, section 144,807 requires the provider of life
support transportatlon to report data about the service to the
commissloner of health. Requlring the provider's report to document
medical necessity 1s reasonable because the report can be used as an audit
trall 1n establishlng medical necessity, use of the same report 1s cost
effectlve and does not Impose an additional burden on the provider, and
the assumptlon can be made that the report is reliable, as the provider's
licensure depends on the accuracy of reporting.

D. This item addresses part of an issue ralsed by the Minnesota Ambulance
Assoclation in January 1985. The item 1s reascnable because 1t
compensates a provider who is required by licensure to answer to a 911
emergency call. The item 1s consistent with federal regulation and state
statutes that an Immediate response to an emergency requiring life support
transportation 1s medically necessary. Furthermore, it is consistent with
the requirement that medlical assistance funds may be used only to pay for
servlices actually given to a reciplent. See also item E.

E. This item addresses an issue raised by the Minnesota Ambulance
Assoclation and is a necessary companion to item D in order to compensate
the transportatlon provider who responds to an emergency call in good
faith and renders medically necessary ancillary treatment at the pickup
polnt but does not transport the reciplent. Because the provider has
responded to an emergency sltuation and provided ancillary services to the
reclplent at the site of the reciplent's emergency, it is reasonable to
compensate the provider for the provider's cost of sending the staffed
ambulance to the site and of providing the medically necessary ancillary
service. The language was suggested by the Minnesota Ambulance
Association.

Subp. 7. Payment llmitation; speclal transportation., This subpart is
necessary to set a unlform standard of eligibility for payment of special
transportation services. The subpart is reasonable because it requires
the speclal transportation provider to be certified by the Department of
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Transportation as specified In Minnesota Statutes, section 256B.04,
subdivision 12.

A. Requiring the reciplent's eligibility for specilal transportation to be
based on certification of need by the recipient's attending physiclan is
necessary and reasonable because it 1s consistent with the requirement of
Minnesota Statutes, section 256.B.04, subdivision 15 of safeguarding
against unnecessary and inappropriate services and because the reciplent's
attending physiclan 1s licensed to make decisions about medically
necessary services.

B. It 1s reasonable to require payment eligibility of special
transportation to be based on the order of the reciplent's attending
physiclan because the physician is licensed to make decislons related to
medical necessity and is famillar with the recipient's impairmments and
health status, It is also reasonable to require payment eligibility to be
based on local agency approval of the service as the local agency 1s
knowledgeable about community resources and can review the physicilan's
order to determine how best to provlde appropriate service.

C. This item 1s necessary to clarify what may be reimbursed as a separate
claim. When limits on equipment allowances were developed for long-term
care facillitles under parts 9549.0010 to 9549.0080, the base included an
allowable amount for equipment including vehicles used for transportation
for the reporting year ending September 30, 1984. If the long-term care
facility reported these costs at that time, they were included in the
facility's rate determilnation. If the facllity's costs for equipment
exceeded the limit, the excess costs were disallowed. The facility is
able to choose how to spend 1ts equipment allowance in regard to
transportation; it may spend 1t to own or to rent a vehlcle. The item l1s
reasonable because 1t prevents duplicate or excesslve payments as requlred
by Minnesota Statutes, section 256B.04, subd.15. It is consistent with
parts 9549.0010 to 9549,0080.

D. This item is necessary to clarify how relmbursement of the cost of
speclial transportation 1s made in the case of a resident of an
Intermediate care facility for the mentally retarded who participates in a
training and rehabilitation program. The item 1s reasonable because 1t
ensures that the facility wlll be paid for the transportation elther
through the per dilem, under parts 99525.1200 to 9525.1230, or as a
separate claim.

E. Minnesota Statutes, section 256B.04, subdivision 2 requires the
department to carry out the program in an "efflclent, econamical, and
impartial manner..." Minnesota Statutes, section 256B.04, subdlvision 15
requires the department to safeguard agalnst unnecessary and inappropriate
services, It 1s conslistent with these statutes to limit the distance that
a recipient may be transported to recelve a medically necessary service.
Neither federal regulations nor the Medicare and Medlcaid Guide (Part B
Benefits) specify a mlle limit, However, the Medicare and Medicaid Gulde
(Part B Benefits), ibid., page 1143 does limlt coverage to "local
transportation” and defines "locality" as the "service area surrounding
the institution from which individuals normally come or are expected to
come for hospital or skilled nursing facility services." In the
metropollitan area, most services can bte found within 20 miles of the
reciplent's residence. A greater dlstance outslde the metropolitan area
1s consistent with the greater dlstances between population and service
centers in greater Minnesota. The limlts chosen are reasonable because
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they are consistent wlth ensuring the reciplent's ability to reach the
slte of a medically necessary service., Likewlse, 1t is necessary and
reasonable to apply the limit only to localities where service 1s
avallable so that the reclpient may be assured of eligibility for
transportatlon to medlcally necessary services. In less populated areas
of Minnesota, necessary health services may not be readlly avallable in
the locality. Murthermore, the emergency may require the recipient's
transportatlon to a specialized center although a less speclalized level
of care 1s avallable In the locality. Thus 1t 1s reasonable to allow a

. greater mlleage to ensure the reciplent has access to medically necessary
services.

It is necessary to clarify the term "seven county metropolitan area" to
avold mlsunderstanding. The definition is reasonable because it 1s the
one in common use In Minnesota. See Minnesota Statutes, section 473.121,
subd. 2. However, the definition In this item includes all portlons of
the specified countles.

Subp. 8. Payment limitatlon; common carrier. Minnesota Statutes, section
256B.04, subdlivislon 12 requires the department to provide an opportunity
for all recognlzed transportation providers of nonemergency transportation
to be reimbursed at maximum rates established by the department. This
subpart 1is necessary to speclfy the payment limitatlons required by
statute. A buslness that presents a claim for payment usually includes
with the claim suffilcilent Information about the service so the payer can
identify the service and 1ts cost and thereby decide whether the claim is
accurate. This item 1s reasonable because the requlred information 1is
custamarily given in bllling for a service ard assists the local agency to
make a financially responsible decislon about paying the claim.
Furthermore, it is reasonable because the Information will leave an audit
trall the department can use in monltoring compliance with this part.

Subp. 9. Payment limitation ; alr ambulance. Urder soame circumstances, a
reclpient may need health services that can not be reached qulckly enough
to reduce or remove the threat to the reciplent's life if a form of
surface transportation 1s used, For example, a badly burned recipient who
lives cutside of the metropolitan area may require the highly speclalized
services of the burn unit at St. Paul Ramsey Hospltal or a person who
lives 1n a wilderness or remote area of the state may suffer a heart
attack and require immediafe treatment in a hospltal coronary unit. The
reciplent's transportatlion by air ambulance may be required to reach the
site of the necessary health service, This item 1s necessary to specify
the standard for payment eligibllity of transportation by alr ambulance.
Limiting the use of this expensive form of transportation to life
threatening situations 1s reasonable because 1t guards agalnst excess
payment a5 required under Minnesota Statutes, section 256B.04, subd. 15
while at the same time it protects the right of the reclplent to recelve
treatment that 1s medlcally necessary as qulckly as possible to respond to
a life threatening condltion.
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9505.0320 NURSE-MIDWIFE SERVICES

Subpart 1. The terms in items A to C are used in this part. The
definitions are necessary to clarify thelr meanings and set standards for
eligibility for federal flnancial participation as required under
Minnesota Statutes, section 256B.04, subdivision L.

A. The definition of "maternity perlod" 1s consistent with the standard
specified in 42 CFR 440.165 (c¢).

B. Part 9505.0175, subpart 42 defines the term "registered nurse." Item
B 1s consistent with 42 CFR 440.165 (b).

C. This item 1s consistent with the standard specified in 42 CFR.U440.165
(a).

Subp. 2. Thils subpart is necessary to specify the type and duration of
covered service as required under Minnesota Statutes, section 256B.0U4,
subdivision 12, 1Its provisions are consistent with 42 CFR 440.165 (a).
Consistency with federal regulations is reasonable because 1t complies
with Minnesota Statutes, sectlon 256B.04, subdivision 4 in regard to .
qualifying for federal ald.
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9505.0325 NUTRITIONAL PRODUCTS

Subpart 1. Deflnition., Some reciplents are unable to recelve nourishment
from the usual food sources because of health conditions such as allergles
and metabolic ' diseases. Thelr conditions require the use of special
nutritive substances which thls rule calls nutritional products. This
definition 1s necessary to define a term used in this part. A
commerclally formulated source of nutrition is subject to review by the
Food and Drug Administration of the United States. It is the
responsibllity of the FDA to determine the medical or remedial or
nutritive value of commerclally manufactured preparations. Limiting the
definition to a camercially formulated one 1s reasonable because it
ensures the FDA willl have evaluated its safety and efficacy in treating
health conditions leading to speclal nutritional needs.

Subp. 2. Eligible provider., A parenteral drug 1s not administered orally
but may be administered subcutaneously, intramuscularly, intrasternally,
intravenously, or by way of the Intestines. It 1s a legend drug which
under federal and state law can be dispensed only on the written order of
a physiclan. (See Minnesota Statutes, section 151.01, subd.l1l7.)
Furthermore, the dispensing of a legend drug 1s subject to Minnesota .
Statutes, sections 151.36 and 151.37. Therefore, requlring the dispensing
of parenteral drugs as a phammacy service 1s consistent wilth statute and
this rule to ensure full compliance with requlrements for handling,
selling, labelling, or distributing a legend drug. It 1s alsoc reasonable
to require parenteral drugs to be prescribed by a physiclan as these drugs
fall within the definltlon of "drug" in Minnesota Statutes, sectlon
151.01, subd. 5. See also part 9505.0340, subpart 1, item H and 1ts SNR.
An enteral nutritional product 1s adminlstered orally and 1s not a legend
drug. However, the customary source of an enteral nutritional product is
a phamacy or medical supplier. Many of these products can be purchased
over the counter without a physician's prescription and, thus, may or may
not be medically necessary for the reciplent. Requiring an enteral
nutriticonal product to be prescribed by a physlclan as a condition of
eligibllity for medlcal assistance payment 1s reasonable because the
physiclan 1s able to evaluate the reciplent's health status and determine
what 1s medlcally necessary. The detemminatlion of medlcal necessity 1s
consistent with the requirements of Minnesota Statutes, section 256B.04,
subd. 15, and 42 CFR 440.230 (d). It is reasonable to require an enteral
nutritlional product to be obtalned fram a source that has a provider
agreement wilth the department as the agreement sets the conditions for
participation in the medical assistance program, enables the department to
monitor the provider's compliance, and thus safeguards reclpients against
Inappropriate treatments.

Subp. 3. Payment limitation; enteral nutritional prcducts. This subpart
is necessary to establish a limit on the service as required by Minnesota
Statutes, sectlion 256B.04, subd. 12. Some enteral products are readily
available and can be bought across the counter without prescription.

Thus, the purchase of these products may not be medlcally necessary but
rather a convenlence of the purchaser. Therefore, requiring prior
authorization is necessary and reasonable because 1t enables the



department to determine whether the use of such a product 1is medically
necessary. This determination is consistent with the 42 CFR 440.230 (d).

See the SNR for subparts 4 and 5 for discussion of the exceptions to this
payment limitation,

Subp. 4. Covered services; enteral nutritlional products for designated
health conditions. This subpart establishes the eligibllity of enteral
products which are medically necessary for persons with certain .
health-related conditlons and are not used by other persons. Therefore
requiring thelr prilor authorization would be unreasonable. Furthermore,
Minnesota Statutes, section 256B.02, subd.8 (11) specifies that
nutritional products needed to treat the conditions In ltems A to D are
not included In the drug formulary. The subpart 1s conslstent with
statute.

Subp. 5. Covered services; enteral nutritional product for reciplent
discharged from a hospltal. This subpart 1s necessary to establish a
1imit as required by Minnesota Statutes, section 256B.04, subd. 12. The
subpart 1s consistent with Minnesota Statutes, section 256B.02, subd.
8(11) which authorizes the commissioner to identify conditlons requiring
medically necessary nutritional products. A hospital and attending
physician preparing an inpatient for dilscharge advise and assist the
patient to obtain services that are medically necessary after discharge.
The assistance Includes furnishing the person being discharged the
medications necessary for the discharge to be successful. Tt is
reasonable, therefore, to make these medicatlons eligible for medical
asslstance payment as the hospltal staff has determined them to be
medically necessary. A 30 day supply 1s a reasonable limitation as 1t 1s
conslstent with the requirements of part 9505.0340, subpart 3.

Subp. 6. Payment limitations; long-term care facllities and hospitals.
This subpart 1ls necessary to inform affected persons and providers about
the eligibility of enteral products for medical assistance payment. The
subpart 1s consistent with Minnesota Statutes, section 256B.02, subd. 8
(11) which states, "Separate payment shall not be made for nutritional
products for residents of long-term care facllities; payment for dletary
requirements is a component of the per dlem rate pald to these
facilities." Similarly, payment for dletary requirements during an
inpatient admission 1s a component of hospital relmbursement rates and
payment of a separate clalm would be duplicative.

Subp. 7. Payment limitation; parenteral nutritional products. This
subpart 1s necessary to establish a payment limitation as required by
Minnesota Statutes, section 256B.04, subd.12. Because a parenteral
nutritional product is a legend drug prescribed ard dispensed as a
pharmacy service under Minnesota Statutes, sections 151.36 and 151.37, it
1s reasonable to subject it to the same payment limitations as other drugs
provided as pharmacy services.
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9505.0330 OUTPATIENT HOSPITAL SERVICES

Subpart 1. Definition, Minnesota Statutes, sectlon 256B.02, subdivision
8(4) authorizes medical assistance payment for outpatient hospital
services to a reclplent but does not define the term "outpatient hospltal
service."” A definitlon is necessary to set a standard for this part. 42
CFR 440.20 (a) defines outpatient hospital services and requires them to
be furmished by or under the direction of a physiclan or dentist (except
in the case of nurse-mldwife services) in a hospltal licensed by the
state. The definitlion 1s conslstent with the requirement for federal
financlal particlipation.

Subp. 2. Eligibility for particlipation in medical assistance program. 42
CFR 440.20 (a)(3)(11) requires an iInstitution furnishing outpatient
hospital services to meet the requirements for participatlon in Medicare.
Part 9505.0300, subparts 2 and 4 state the requirement that a hospital's
eliglibility for MA payment deperdds on 1ts qualification for participation
In Medicare except that a hospltal furmishing emergency health services to
a reclplent may recelve MA payment regardless of 1ts Medicare status.

(See U2 CFR 405.1011 and 42 CFR 440.170(e).) This subpart ls necessary to
clarify the eligibllity standard. It complles with the requirement for
federal financial particpation.

Subp. 3. Payment limitations; general. Minnesota Statutes, section
256B.04, subdivision 12 requires the department to place limits on
services covered by medical assistance. This subpart is necessary to
clarify the payment limitations applicable to outpatlent hospital
services., Several types of health services may be avallable as outpatient
hospital services, They Include physlclian, dental, vislon care, and
emergency services. Payment limltations under parts 9505.0170 to
9505.0475 apply to these health services when they are provided at a site
other than an outpatient hospital facility. These limitatlons are based
on the type and frequency of the service that 1s medically necessary.
Minnesota Statutes, section 256B.02, subdivislion 8(4) requlires hospital
outpatlent departments to be subject to the same limlitations and payments
as other providers except for emergency services and services not
avallable elsewhere. Applylng the same limlitatlons to outpatlent hospltal
services 1s reasonable because 1t 1s consistent with statute and sets
uniform standards based on medical necesslty. Likewlse, subjecting
outpatient hospital services to prior authorization requlrements
applicable to similar health services furnlshed at a site other than an
outpatient hosplital facllity 1s reasonable In order to insure a uniform
standard.

Subp. 4. Payment limitation; emergency ocutpatient hospital service. This
subpart is necessary to clarify the payment limitations applicable to
emergency outpatient hospital services. U2 CFR 447.325 states that MA
"may pay the customary charges of the provider but must not pay more than
the prevalling charges In the locality for comparable services under
comparable clrcumstances." Items A to C are reasonable because they
insure the facillity will recelve 1ts usual and customary charge for an
emergency service and that MA payment will alsc be made for covered
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services whose cost 1s not included in the usual and customary charge for
the emergency service. The items are consistent with the federal
regulatlon. A definition of "emergency outpatient hospital service" is
necessary to clarify 1ts meaning and set a standard for this subpart. The
definition is consistent with 42 CFR 440.170 (e)(2) which specifies a
hospital that 1s "equipped to furnish the (emergency hospital) services"
and with 42 CFR 440.20 which specifies that outpatient hospital services
must be furnlished in a facllity approved by the state.

Subp. 5. Payment limitation; laboratory and x-ray services, Minnesota
Statutes, sectlon 256B.04, subd. 15 requires the department to safeguard
against excess payments. Admisslon to a hospital for other than emergency
purposes must be scheduled In advance of the admission because medical
assistance pays for hospltal services only if the admission has heen
certifed by the medical review agent as medically necessary. (See parts
9505.0540 to 9505.05U40.) This determination 1s based on the recipient's
conditlon and dlagnosis. Physiclan and other health services including
laboratory and x-ray services necessary to dlagnose the reciplent's
condition and assist the physiclan's declslon that hospltalization is
necessary are, thus, necessarily performed before admission 1s planned.
These services are eligible for medical assistance payment. Additional
laboratory and x-rays may be necessary because of the reclipient's
conditlon to further establish the reciplent's diagnosis or the most
appropriate treatment or to monlitor the reciplent's condition. These
services are customarlly provided after the patient's admission., Payment
for such laboratory and x-ray services is included 1n the categorical
payment rate for the hospital establlished for the recipient's diagnostic
category under parts 9500.1090 to 9500.1150. '‘Therefore, it is reasonable
to exclude laboratory and x-ray services that ocecur in an outpatient
setting Immedlately before a recipient's scheduled hospital admission
because such services would duplicate those that are customarily provided
after admission and the payment for these services is included within the
hospital's categorlcal payment rate for the reciplent's diagnostic
category. The limitation is consistent with the statutory requirement of
safeguarding aglnst excess payment and unnecessary use of services as
specified in Minnesota Statutes, section 256B.04, subd.l5.

Subp. 6. Excluded services. Thls subpart 1s necessary to clarify which
1tems are not ellgible for medical assistance payment as outpatient
hospital services. Exclusion of payment for diapers (Item A) furnished by
the facllity to the reciplent 1s reasonable because dilapers do not fall
within the definition of outpatlent hospital service given in 42 CFR
440,20 (a). Exclusion of payment of separate claim for the services of a
hospltal employee 1s reasonable because the salaries of such employees
assigned to the hospltal's outpatient facility are customarily included in
the facility's calculation of 1ts charge for usage of the emergency
outpatient service. The exclusion in item C 1s reasonable because medical
assistance payment 1s limlted to medically necessary services in order to
obtaln federal financial particpation as required by Minnesota Statutes,
section 256B.04, subdivision 4.

Subp. 7. Payment limitations; non-emergency outpatient hospital services.

Minnesota Statutes, section 256B. 04, subd. 12,requires the department to
place limits on the types of services coverecd by medical assistance. An
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outpatient hospltal area that is designated, equipped, and staffed for
emergency services recelves a facllity usage payment based on the specilal
equipment and staffing that 1t must have in order to respond to many
different types of emergency. Non-emergency services do not require such
staffing and equipment and can be appropriately provided in another
setting. Therefore, 1t 1s reasonable that a facility usage charge for an
emergency service area not be eligible for payment when outpatilent
hospital services of a non-emergency nature are provided in a deslignated
emergency area as non-emergency services are not expected to require the
speclal staffing and equipment but can be appropriately provided
elsewhere. Thls subpart is conslstent with Minnesota Statutes, section
256B.04, subd. 15, which requires the department to safeguard against
excess payments,



9505.0335 PERSONAL CARE SERVICES
Introduction

Services provided by personal care attendants became eligible for medical
assistance relmbursement beginning July 1, 1977. Under Minnesota Statutes,
section 256B.02, subd.8 (17), personal care services can be provided by
qualified individuals, other than relatives, according to a plan of care
approved by a physician and supervised by a registered nurse. Since its
inception, the program has grown beyond the original projections of both the
number of persons needing personal care services and the scope of the services
because of Minnesota's increased effort to asslst reciplents to live
independently in the community as an alternative to residence in a long-term
care facility. The result of this growth 1s the development of numerous issues
such as the identification of persons for whom such services are an appropriate
alternative care method, the number of hours of service, and the qualifications
rmwwwtomwﬁewtowmwmewmswuw&

The State currently llmits the services In the State plan to bowel program,
1leo change, urethral sheath change, bladder care, skin care, range of motion,
home dlalysis, sterillzing equlipment, bathing, turning and positioning,
administering medications, lnserting prostheses, and heat lamp treatment.

From the program's inceptlion through August 1978, specific reimbursements for
specific procedures were allowed to a maximum of $500 per month per recipilent.
Effective September 1, 1978, the maximum monthy amount per recipient was
increased to $800 and reimbursement was based on the number of hours worked and
whether the attendant llved with the recipient rather than speciflc procedures
performed by the attendant. As of July 1981, the maximum for PCA services per
reciplent was ralsed to $1000 per month and the hourly rate was lncreased to
$5.00. The current rate of pay is $6.08 per hour.

The number of persons receiving PCA services has increased from 21 1n March
1978 to approximately 530 in 1986. A majority of these persons reside in
camunities having a population over 10,000.

Under current State rules, the reclipient must select, traln, and enroll the PCA
in the program. The reciplent must also review the billing records the PCA
submits to the department. Because a PCA is self-employed, any agreement
concernlng services is made directly between the reciplent and the PCA.

In July 1985, the department entered into its first contract with a non-profit
corporation for personal care services. The corporatlon provides personal care
services to dilsabled adults in residentlal facllities. The contract allows a
PCA to serve more than one Individual and allows for maximizatlon of services
at the least Medicald cost.

Subpart 1. Definltions. This subpart 1s necessary to define the terms used in
the rule for purposes of clarity and understanding by clilents, recipients,
providers, and local agency personnel., Terms that are not common to everyday
usage have been def'ined in context of this rule.

A. It 1is necessary to define when a person 1s capable of directing his or her
own care in order to have a uniform standard. It is reasonable to base the
definitlon on the degree of the person's functional impalrment because the :
concept underlying the program is that the reciplent has the acumen and deslre
to be responslble for himself or herself. However, a perscn may have both the
skilll and the desire to be responsible but be unable to camunilcate with other
Individuals. A reclplent must be able t© communlcate hls or her needs and
directions to hils or her personal care asslstant In order to live
independently. Although a reciplent may not be able to corally communicate, the
reclpient may be able to express himself or herself through other means such as
interpreters, Bliss Boards, and electronlc devices. For example, see part
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9505.0140, subp. 1 which requires a local agency to provide a recipient access
to health services. Therefore, it 1s reasonable to relate this acumen and
desire to the person's ability to communicate in a two-way process in which the
person can express hls or her needs and can also show an awareness of the
envirorment including appropriate responses to the speech and actions of other
Individuals in that enviromment. It 1s necessary to clarify how the
individual's functional impairment status shall be assessed in order to have a
standard that can be equitably and consistently applied to recipients. It is
reasonable to include these four areas as they are commonly accepted as the
capabllities a person needs to be responsible for directing or carrying out
measures to ensure his or her own safety, health, and welfare., Other programs
support this notlon. For example, the state of Chio includes the requirement
that reclplents of the PCA program in the state of Chio must be able to direct
their own care. Likewlse, Minnesota's Hame and Community Based Waiver for
Chronlcally I11 Children includes an assessment of the child's orientation in
order to detemine the plan of care for the child. This assessment is
particularly important for braln Impalred reciplents, who currently have not
had access to the program because of the concerns for thelr vulnerability. As
the types of services are limited, 1t 1s reasonable to determine whether the
reciplent 1s able to control the aspects of his needs that are not provided
under the PCA program.

B. The terms "independent 1lilving" and "live independently" are used in this
part to define when PCA services should be offered. A definition is necessary
to clarify its meaning and set a standard. Minnesota Medical Assistance
Manual, Part 5, (HCFA-AT-79-33), 5-140-00, a guide fram HCFA on Medicaid
programs, authorlzes the provislon of personal care services in a recipient's
hame. The definition 1s reasonable because it is consistent with the
established goal of the program of assisting individuals to reslde in the
camunity as an alternative to nursing home placement. The program is also
established under Medicaid (Minnesota Medical Asslstance Manual, Part 5,
5-140-00 C) as an alternative to funding lnappropriate placements in nursing
homes due to insufficient alternatives. It is reasonable to use this
terminology as 1t 1s the language provided by the PCA Advisory Camnittee and
accepted by the advocacy groups on the Commlittee. The special meaning of the
term "residence" as used in this item 1s required by 42 CFR 440.70 (c).

C. "Personal care assistant" 1s a term used throughout this part. A definition
1s necessary to clarify its meaning. The language 1s similar to that proposed
by reclplent advocacy groups during the 1985 legislative session. The
definitlon was also proposed by the PCA Advisory Camittee., The definition is
reasonable because standards related to training, experience, employment, and
Job responsibility are comonly used by business, Industry, and goverrment
agencles 1n posting, and screening applicants for, jobs. The definition 1s
consistent with 42 CFR 440.170(f) which defines personal care services in a
reciplent's home as provided by an Individual who 1s qualified to provide the
services. A federal review of Minnesota's PCA program in 1986 specifically
recommended that the state establish standards for PCA requirements and
training in areas such as personal care services. Minnesota Statutes, section
256B.02, subd. 8, item 17, also requires that personal care attendant services
be provided by an individual who 1s qualified to provide the services. The
definition is also consistent with Minnesota Statutes, section 268.04,
subdivislon 9 which states that "any agency providing or authorizing the
hiring of homeworkers, perscnal care attendants, or other individuals
performing similar services In the private home of an individual is

the employing unit of the (attendant) whether the agency pays the employee
directly or provides funds to the reciplent to pay for the services.”
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Including a person who 1s under contract to a personal care provlder wlthin the
definitlon allows a reclplent to retain his or her independence through
identifying or recruiting an individual qualified to provide his or her
personal care services and yet at the same time the definition removes the
state from llability 1ssues, such as workers' compensation, by making the
person a subcontractor of the personal care provider rather than an employee or
contractor of the state. Minnesota Statutes, section 176.011 (15) requires a
worker who renders in-hame attendant care services to a physlcally handicapped
person and who 1is pald directly for those services to be an employee of the
state for purposes of workers' campensation. Thus, the definition 1s
reasonable because 1t is conslstent with the program's goal of supporting the
reciplent’s ability to llve independently while at the same time it protects
the state from possible llability for workers' compensation claims and provides
a financlal incentive for the provider to ensure that assistants are properly
tralned and responsible.

D. "Personal care provider" is a term used in these rules. A definition is
necessary to clarify its meaning. The concept of personal care providers is
the department's response to the concerms of recipients and thelr advocates
about hiring a PCA or finding a substitute, More than half of the present
reclpients have had thelr PCAs for four years or less. (Metropolltan Center
for Independent Living Report: Living Independently). 49 percent of. the
reciplents responding to a questIonnaire of the Metropolitan Center for
Independent Llving Indicated that they had problems with the care they were
recelving. Thelr problems included scheduling the PCAs and the absence or
11lness of the PCA., U43% of the respondents indicated that their PCAs had been
more than one hour late on at least one occasion. Respondents also reported
that they had problems locating competent, trustworthy attendants who do
quality work. Mimnesota currently has two types of contracts with non-profit
agencies that provide personal care services, The non-profit corporations are
located in the metropolitan area and Rochester and provide services to disabled
adults. The current contracts allow PCA services to be provided to more than
one individual in an effort to maximlze services at the least Medicald cost.
This definitlon 1s similar to language proposed In the Minnesota Senate during
the 1986 legislative session. The agency concept was reviewed in a department
study, Needs of the Adult Physically Disabled Population in Minnesota in
Relationship to the Use of a Home and Community Based Walver Option. The
concept was also reviewed by the PCA Advisory Committee and the Task Force on
the Needs of Individuals with Brain Impairment as an alternative to placement
in nursing home facilitles.

E. This definition 1is needed to define a term that is used in this rule. The
definitlon was reviewed and accepted by the PCA Advisory Committee., This
definltion is consistent with federal and state requirements. Minnesota
Medical Assistance Manual (5-140-00 pg. 1) states "services must be prescribed
by a physiclan" and authorlzes the provision of PCA services in a reciplent's
hame., PCA services are health oriented tasks related to a recipient's health
condition which enable a patient to be treated by her or his physiclan on an
out-patient rather than in-patient or institutionalized basis. Minnesota
Statutes, section 256B.02, subd. 8, item 17 mandates personal care services to
be prescrlbed by a physiclan in accordance with a plan of treatment.
Furthermore, 42 CRF 4U40.170 (f) states ' '"personal care services in a
reclplent's home" means services by a physician in accordance with the
reciplent's plan of treatment......'

F. "Plan of personal care services" is a term used in this subpart. A
definition 1s necessary to distingulsh it from the broader term, "plan of




care", which is defined In part 9505.0175, subpart 35. The definition is
reasonable because 1t makes thls plan specific to personal care services,
informs affected persons, and, thus, reduces the possibility of confusion.

G. "Private personal care service" 1s a term used in this rule. A definition
1s necessary to clarify 1ts meaning and to differentiate it from "shared
personal care service", another term used in this rule. The definition is )
consistent with that found in Independent Living with Attendant Care: A Guide
for the Person with a Disabllity. The definitlon 1s reasonable because 1t 1S
famillar to affected persons, Including reciplents and local agencies, and
because 1t does differentiate between the two types of service.

H. This definition 1s necessary to clarify a term used in this rule. The
definition is conslstent with 42 CFR 440.170 (f).

I. "Responsible party" 1s a term used in this part. A definitlon 1s necessary
to clarify its meaning. The PCA Advisory Committee reviewed and accepted this
definition. Eighteen years 1s the age at which a person usually begins to be
held accountable for his or her actions and is treated as an adult under state
law. Therefore, it 1s reasonable to limit a responsible person to someone who
1s at least 18 years of age because he or she 1s considered adult and can be
held accountable. Requiring the responsible party to be sameone other than the
PCA 1is reasonable because the action required of the responsible party on
behalf of the reciplent may confllct with the interests of the PCA.

J. The term "shared personal care service" 1s a term used in this part. A
definition 1s necessary to clarify its meaning. The definition is consistent
with the department's current practice of providing personal care services to
reciplent's 1iving In group housing at the least Medicald cost. The definition
is reasonable because the model 1s consistent with the one proposed by the
Institute for Rehabllitation and Research in Independent Living with Attendant
Care. Other states such as Michligan, Massachusetts, and Arkansas also include
personal care services provided in group settings within their medical
assistance programs. The concept 1s supported by the Task Force on the Needs
of Individuals with Brain Impaimments, by Courage Center, by the Rochester
Independent Living Center, and by the MA Advisory Comittee on the PCA rule.
Medical assistance funds to purchase personal care services are limited by
legislative appropriation. Because the department supports the independent
living of reciplents who require continuous availability but only intermittent
use of these services on a 24-hour basis, the department developed a plan for
shared services. A minimum of four persons 1s necessary to place continuously
avallable service on a cost effective basls within the leglslative
appropriation. If more than four persons were sharing a residence, the
residential facility would have to be licensed under part 4665.0200 as a
supervised living facility. Therefore, the definitlon is reasonable as it
permlts reciplents to recelve the care they need to live together in an
independent manner and yet does not burden them with having to obtain a license
for thelr residence or with having to live In a llcensed facility.

Subp. 2. Covered services. Thls subpart is necessary to specify the general
requlrements a personal care service must meet to qualify for medlcal
assistance payment. The requirements are consistent with Minnesota Statutes,
section 256B.02, subdivision 8 (17) and with 42 CFR 440.170 (f)(2). See also
part 9505.0295, subpart 3 and its SNR.

A. Te 1inclusion of this 1tem 15 necessary and reasonable to inform affected
persons and, thereby, coordinate two rules.

B. This item 1ls reasonable because 1t ensures that only persons who are capable -
of "1ndependent living" will receive the service as a covered service. See the
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definltion of "independent living" in subpart 1, item B and the definition of
"qualified reciplent" in subpart 1, item H.

C. This item 1s reasonable because 1t is consistent with the purpose of the
program to provide health services in the least restrictive envirorment
approprlate to the recipient’s diagnosis and condition.

D. A plan of personal care services details the specific services that are
required by the reciplent to live independently. All the affected persons
require a common understanding of the reciplent's service needs. It is
reasonable to require such a plan as a condition of payment eligibility because
the plan ensures coordination of the services, reduces the possibllity of
misunderstanding between the recipient, the personal care assistant, the
supervising reglstered nurse, and the provider, and enables all affected
persons, Including the department, to monitor the provision of the services.
It 1s reasonable to require the supervising registered nurse to develop the
plan as she or he has the training and experience necessary to perform the
function and will also be responsible for supervising the plan's
implementatlion. Furthermmore, requiring the plan to be developed in
consultation with the recipient 1s consistent with the program's gzoal of
providing the reciplent an opportunity to control basic decisilons about his or
her own life to the fullest extent possible,

Subp. 3. Training requirements. Milnnesota Statutes, section 256B.02,
subdivision 8 (17) and 42 CFR 440.170 (f) require personal care services to be
provided by an individual who 1s qualified to provide the services. Therefore,
this subpart is necessary to establish when a personal care asslstant is
qualified. However, although neither the regulations nor the statute specifies
the qualifications, HCFA recommended In 1ts review of Minnesota's program that
minimun training requirements should be established. This recamendation 1is
also supported by the Metropolitan Center for Independent Living Report: Living
Independently. The federal guidelines given in the Medical Assistance Manual,
Part 5 (5-140-00) at present set a minimum requirement of completion of a
course of 40 hours of tralning in basic personal care procedures such as
groaming, bowel and bladder care, food, nutrition, diet planning, etc., methods
of making patients comfortable, care of the aged, care of the confused, first
ald and health-oriented record keeping. Minnesota currently has no training
requlirements. However, there are differences among the states that do have
training requirements. New Jersey requires 60 hours of home health training.
South Carolina and Virginia require the PCA to be able to read and write, be
physlcally able to do the work, be capable of following a care plan, have a
satlsfactory work record, and have campleted some training. Rhode Island
requires skills in bowel and bladder management, proper nutrition, medical
emergencles, skin care, medlcations, transfers, hame safety, home making
skills, bathing and equlpment use, Massachusetts requires training by the
consumer and four hours of training by the state. Virginla requires completion
of 40 hours of tralning by the Department of Medical Assistance. Oklahoma
requlres campletion of 20 hours of training which inecludes 12 hours of baslc
home nursing. Oregon requlres completion of 60 hours of training by the Oregon
State Board of Nursing. South Carolina requires 40 hours of training in
various areas. Courage Center, a Mlnnesota organization which speclalizes in
rehabllitation of physically disabled individuals, has a training manual that
provlides tralning on urinary system care, bowel care, positioning, transfers,
the avoidance and care of pressure sores, range of motion, sexuality,
adjustment to the disabllity, nursing care procedures, exercise, first aid, and
disabllities. Although the training 1s not now being given, this manual does
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provide a trailning model developed out of Courage Center's experlence of
serving a physlcally handlcapped population. of children and adults. Therefore,
allowing persons a cholce of how to qualify is reasonable because it reflects
the diversity of present state requirements, provides flexibility for providers
and recipients to meet thelr needs, and allows persons now serving as PCAs to
receive credit for training or skills acquired previous to the adoption of this
subpart.. The minimum standards set out In I1tems A to E reflect views expressed
to the department by reclplents, advocacy groups, potential providers, the
medical camunity, and local agency staff. .

Item B follows the requirement used by the Ramsey County Nursing Service in
determining certiflication of hame health aldes. As many of the
-pesponslbilities of the PCA and Home Health Alde are the same and as the
experlence of Ramsey County has shown that persons fulfilling the requirement
are capable of giving satisfactory health care to persons living at home, it is
reasonable to specify this program as a training alternative.

Items A and C are programs that qualify individuals at a higher level of skill
and knowledge than 1s necessary for personal care service. Thus, thelr
incluslon as a tralning option 1s reasonable as the Ilndlvidual meeting the
requiranent will have at least the minimum necessary qualifications.

Item D is reasonable because it provides the optlon of using the programs
developed through experience by agencles such as Courage Center and Accessible
Space, Inc., which also 1s a Minnesota organization. These quallty programs
are specific to a clientele of disabled persons who constitute a large part of
the population that 1s eligible for personal care services. Therefore, 1t is
reasonable to accept these programs in lieu of requiring additicnal tralning.
Item E allows the provider to determine whether the assistant has the skills
required to perform the personal care services. An example of such a provider
is Accesslble Space, Inc., which hlres personal care asslstants to assist
recipients to live independently. The department has recelved much testimony
from present users of personal care services who want the opportunity to select
their personal care assistants themselves. This item would enable a reciplent
to do so but at the same time place the responsibllity for determining whether
the person meets minimum qualifications in the hands of the provider who must
have a contract with the department. Thus, this 1tem 1s reasonable because 1t
balances the desire of the reciplent to live independently agalnst the
department's responsibility to set minimum qualificatlions.

Furthermore, items A to E are reasonable as they meet the minimum standards for
training required in the federal guidelines in the Medical Assistance Manual,
Part 5, 5-140-00 which allows sources of PCA training to include cammunity
colleges, vocatlonal technlcal programs, health-orlented organlzations,
clinics, hospltals, licensed health facilitles, and speclal courses developed
and/or conducted by a registered nurse or nurse practitioner for the specific
purpose of tralning personal care attendants.

Subp. 4. Supervision of personal care services. 42 CFR 440,170 (f) and
Minnesota Statutes, sectlon 256B.02, subdivision 8 (17), require a personsal
care service to be supervised by a reglstered nurse. Therefore, thils subpart
13 conslstent with the federal regulations and state law. This subpart 1s
necessary to establish the components of supervision, thereby setting a
standard and Informing affected persons of what 1s expected. The federal
guildelines in the Medical Assistance Manual part 5 (5-140-00-p.9) lists some
tasks and responsibllities that the supervising nurse should perform. They
{nclude providing the personal care assistance and the provider a lilsting of
the services.required by the reclplent, making periodic visits to assess the



patient's health condition and the quality of personal care being given,
reviewing the plan of care, reviewlng the PCA's observations and notes,
assessing the patient's health, and evaluating the interactions and
relationship between the patient and assistant. Items A to G specify the
responsibilities and tasks of the supervising registered nurse.

Item A 1s necessary to establish the registered nurset!s role in determining if
the PCA is capable of providing the required personal care services, It is
reasonable to require direct observation or consultation with the qualified
reciplent to defermlne this capability because the supervising nurse has the
professional knowledge and jJudgment to ascertain the capability of the PCA and
further, to declde whether to obtain the information through first hand
observation or to rely on the ability of the recipient to make a full and
accurate report. Rellance on the report of the reciplent 1s consistent with
the intent of the PCA program to foster Independent living to the extent of the
recipient's ablllty.

Item B 1s necessary and reasonable to establish the responsibility and
authority of the supervising nurse to ensure that the PCA 1s knowledgeable
about the plan of personal care services before the PCA performs personal care
services and, thus, ensure the reclplent appropriate care. The department
considered allowing a 72 hour delay in the instruction of the PCA about the
plan of care, but concluded that allowing a PCA to perform a service without
knowledge of the plan of personal care services might be detrimental to the
reciplent's health. Addlitlonally, the department considers that requiring
assurance of the PCA's knowledge about that plan of personal care services
before care 1s given provides an opportunity for the supervising nurse to
include the reciplent in the instructlon of the PCA.

Item C is necessary and reasonable to be sure that the PCA understands what 1s
necessary to protect the health of the reclpient. A reclplent's health
condition may change from time to time. Thus a procedure that is appropriate
one day might not be the procedure of cholce on another day. The recipient's
health conditlon might improve and require less care or might worsen and
requlre an immedlate change in the plan of care, Thus it is necessary and
reasonable to require the supervising nurse to ensure that the PCA knows how to
observe and what must be reported immediately to assure that professlonal
medical assistance 1s obtalned as needed.

Item D is necessary to specify the frequency of evaluations by the supervising
nurse. HCFA recammended in its review that a definlite schedule be determined
and followed. Although the federal guldelines follow a 60 day evaluation
pattern, the Advisory Committee belleved that the need for evaluation is
greatest when a PCA 1s first placed with a reciplent and that evaluation 1s
less necessary once a pattern of care has been established and the careglver 1is
experlenced. An Immedlate evaluation, although desirable, 1s not feasible in
all cases. Therefore, a requirement of "within 14 days after the placement" is
allowed, in recognition of the possible workload of the supervising registered
nurse. The pattern specified in subitems (1) to (3) 1s reasonable because it
reflects the need for different amounts of supervisory evaluation according to
the on-the-job experlence of the person belng evaluated. The advisory
committee recommended allowlng the evaluatlion to be through direct observation
or consultation with the recipient to assure recipient involvement to the
fullest extent possible, without limiting the supervisory responsibility of the
reglstered nurse. Requlring the supervising nurse to make a written record of
the evaluation Is consistent wlth the requirements of 42 CFR 440.170 (f). It
1s also reasonable to require the supervising nurse to record actions taken to
correct deficlencles in the PCA's work because such a record provides a means
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to determine whether the supervising nurse 1s carrying out her or his
supervisory responsibllities.

Ttem E is necessary to establish the minimum frequency of reviewing the plan of
care. Many reclplents have an ongoing need for personal care services over a
period of many months or even years. During this time a recipient's health
condition may change or remain the same. A review schedule is reasonable
because 1t provides a systematic means to review a recipient's condition and
the efficacy of the services. This subitem 1s consistent with the
reconmendations of Comprehenslve Services for Disabled Citizens, Inc., a PCA
referral group for disabled individuals. Comprehensive-Services believes that
the supervising nurse, in cooperation with the reciplent, should determine the
level of care. The 120 day review requirement 1s consistent with the
evaluation schedule specified in item D.

Item F 1s necessary and reasonable because 1t ensures the PCA 1is following the
plan of care. It is consistent with the requirement of item B.

. Item G.1s necessary and reasonable because 1t provides both the department and
the provider a means to monltor the work performed by the PCA whose work 1is
observed on a dally basls only by the reciplent recelving the services. The
1tem 1s consistent with item D.

Item H is consistent with the Intent of the program to encourage independent
living to the fullest extent possible for the recipient. It is also consistent
with that fact that certaln reciplents will need support care by a third party,
the "responsible party", to enable the recipient to live in his or her own
resldence. Thus, the item 1s necessary and reasonable because it 1is consistent
wlth the program established under Minnesota Statutes, section 256B.02 Subd.
8(17). '

Item I. Thls ltem 1s necessary to specify who makes the declsion that a
reclpient 1s a "qualifled reciplent," It 1is reasonable that the determination
be made by the supervising nurse in consultation with the physician as these
two persons are qualified by licensure to make medical judgments,

Subp. 5. Personal care provider; eligibility. This part 1s necessary to
establish uniform criterla for determining who may be a provider of personal
care services to reciplents. The department considered two means of selecting
entities to be personal care providers: by competitive bids or under contracts
with the department. The department accepted the recammendation of the PCA
Advisory Committee that the contractual method be used. The use of contracts
1s reasonable because it allows the department to review the contracts, choose
between the contracts based on quality and types of services provided, as well
as cost effectiveness, and 1s consistent with HCFA's recommendation that the
state establish minimum standards for personal care service providers.

A. A provider must be able to enter into a legally binding contract as that is
a criterion to be used to determine PCA providers. Therefore, 1t is reascnable
to require the agency to 1llustrate the ability to enter into a legally binding
contract prior to qualifying as a PCA provider.

B. A provider must fulfill the responsibilities of the contract once it is
signed. Therefore, 1t 1s reasonable to requlre a provider to demonstrate the
ablillty to do so because such demonstration will be consistent with the purpose
of the contract of providing personal care services to a reciplent.

C. A provlider must be able to show that its proposal is cost effective. To
require cost effectlveness 1s consistent Minnesota Statutes, section 256B.04,
subdivision 3, and the goal of maximizing the use of avalable program funds.

D. Compliance with part 9505.0210 is reasonable because such compliance ensures
that the services meet the criteria for payment under the medical assistance



program,

E. The goal of the PCA program is to assist reciplents to llve Independently in
the community In the least restrictive setting. Meeting the goal requires
persons asslsting the reciplents to know, be senslitive to,and have experlence
in meeting the needs to enable indeperdent living. Therefore, this item 1is

" reasonable because 1t ensures the provider will have the knowledge and
experience necessary to lmplement the contract.

F. As the PCA program is established to assist recipients to live independently
in the camunity In the least restrictive enviromment, it 1s reasonable to :
require the provider to provide the services in a manner consistent with the
reclplent's abllity to live iIndependently. The reciplents' health care needs
ard consequent ablilitles to live independently differ greatly. For example,
the needs and abllitles of a person who 1s brain impaired are different from
the needs and abilities of one who is a quadraplegic; the needs and abilities
of an assertive young adult are different from those of a frail, elderly
Alzheimer patient. The provider must be flexible enough to recognize the needs
and abllities of the various populations qualifying for the program.

Therefore, it 1s reasonable to require the provider to provide service in a
manner congistent with the reciplent's ability to live independently.

G. This item is consistent with 42 CFR Y440.260 which requires methods and
standards used to assure that services are of high quality.

H. The medical assistance program uses a bllling system that allows payment on
a 30 day cycle. A provider who does not have a cash flow sufficlent to cover
operating expenses durlng this cycle might be in danger of financlal
difficultles and, thus, find 1t difficult or impossible to provide the services
required in the contract. Therefore, 1t 1s reasonable to require the provider
at contract time to demonstrate the financlal abllity to produce a 30 day cash
flow because such abllity will help ensure the provislon of uninterrupted
services to reciplents.

I. This item is consistent with the requirements of 42 CFR 455.104 to 455.106.
J. A provider of personal care services will recelve payment according to the
provider's contract with the department. It is reasonable to require a
provider to use an accounting system that can be reviewed to determine whether
procedures requlred by these rules and the terms of the contract are beling
followed. Requiring the system to camply with generally accepted accounting
principles 1s reasonable as adherence to such principles is a standard In
current use by both business and goverrment.

K. A system of personnel management descrlbes the employment procedures and
criterla used by an organizatlon. Requiring such a system is reasonable as a
means to ensure the provider complles with subparts 7 and 15. It 1s also a
reasonable safeguard to protect personal care asslstants against possible
arbitrary and capriclous actlons of the provider amd to ensure a recipient of
continuity of personnel.

L. This item 1s necessary and reasonable because 1t ensures that the specilal
qualificatlions requlred to supervise services to a ventllator-dependent
recliplent wlll be avallable 1f such services are a part of the contract.

Subp. 6. Personal care provider responsibllities. It 1s necessary to specify
the personal care provider responsibllities for understanding by providers,
reciplents, local agencles, and the department.

A. This item states the responsibllity of the provider for employlng or
contracting for staff to glve and to supervise personal care services. It 1s
reasonable to allow the options of employing or contracting staff to provide
the PCA service because thls cholce allows those entlties that are structured
to provide services to independent, disabled adult populatlons to continue to
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program.

E. The goal of the PCA program 1is to assist reclplents to live independently in
the community in the least restrictive setting. Meeting the goal requires
persons assisting the reciplents to know, be sensitive to,and have experience
in meeting the needs to enable independent living., Therefore, this item is
reasonable because 1t ensures the provider will have the knowledge and
experlence necessary to Implement the contract,

F. As the PCA program 1s established to assist recipients to live Independently
In the community in the least restrictive envirormment, it 1s reasonable to
require the provider to provide the services In a mamner consistent with the
reciplent's abllity to live Independently. The reciplents' health care needs
and consequent abilities to live independently differ greatly. For example,
the needs and abllities of a person who 1s brain impaired are different from
the needs and abilitles of one who 1s a quadrapleglc; the needs and abilities
of an assertive young adult are different from those of a frail, elderly
Alzheimer patient. The provider must be flexible enough to recognize the needs
and abllitles of the various populations qualifying for the program,
Therefore, it 1s reasonable to require the provider to provide service in a
manner consistent with the recipient's ability to live independently.

G. This 1tem 1s conslstent with 42 CFR 440.260 which requires methods and
standards used to assure that services are of high quality. .

H. The medical assistance program uses a billing system that allows payment on
A 30 day cycle. A provider who does not have a cash flow sufficient to cover
operating expenses during this cycle might be in danger of financlal
difficultlies and, thus, find 1t difficult or impossible to provide the services
required in the contract. Therefore, 1t 1s reasonable to requlre the provider
at contract time to demonstrate the financial ability to produce a 30 day cash
flow because such ability will help ensure the provision of uninterrupted
services to recipients.

I. Tis item is consistent with the requirements of 42 CFR 455.104 to 455.106.
J. A provider of personal care services will receive payment according to the
provider's contract with the department. It is reasonable to require a
provider to use an accounting system that can be reviewed to determine whether
procedures required by these rules and the terms of the contract are belng
followed. Requiring the system to comply with generally accepted accounting
principles 1s reasonable as adherence to such principles is a standard in
current use by both business and govermment, :

K. A system of personnel mansgement describes the employment procedures and
criteria used by an organization. Requiring such a system 1s reasonable as a
means to ensure the provider complies with subparts 7 and 15. It is also a
reasonable safeguard to protect personal care assistants against possible
arbltrary and capricious actlons of the provider and to ensure a recipient of
contlnuity of personnel.

L. This 1tem 1is necessary and reasonable because it ensures that the special
qualifications required to supervise services to a ventilator-dependent
reclpient will be avallable if such services are a part of the contract.

Subp. 6. Personal care provider responsibilities. It is necessary to specify
the personal care provider responsibilities for understanding by providers,
reciplents, local agencles, and the department.

A. This item states the responsibility of the provider for employlng or
contracting for staff to give and to supervise personal care services. It is
reasonable to allow the optlons of employing or contracting staff to provide
the PCA service because thls cholice allows those entities that are structured
to provide services to independent, disabled adult populations to continue to
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operate in the manner most familiar to the independent, disabled adult and the
entity. This cholce also requires the agency to retaln responsibility for
1iabllity and workers' compensation of the contractors and to ensure benefits
for the personal care asslstants. The provision 1s simllar to the PCA program
of South Carclina which permits the PCA contractor %o subcontract for
registered nurses as supervisors, personal care asslstants, and personnel to
train these workers. The provislon is also similar to the PCA program of
Alabama in which the Home Health Agency is the employer. As training is a
requirement for an indlvidual to qualify as a personal care assistant, it is
reasonable to require the provider to traln services staff because the provider
has the responsibility of ensuring that individuals have the skills necessary
to carry out their job assigmments, is able to revliew the evaluations of the
personal care asslstants' work, and thus detemmine the training needs.

B. The rule requires the personal care assistant to be supervised by a
registered nurse. It 1s cammon personnel administration practice for the
entity that employs or contracts with an Individual to perform work also to
supervise the worker. Thus it 1s reasonable to require the provider to
supervise the personal care services staff. Furthermore, such supervision will
enable the provider to carry out the responsibllity of providing a quality
assurance mechanlsm as specified In subpart 5, item G.

C. Thls item responds to the recammendatlon of the Metropolitan Center for
Independent Living report that the PCA program be structured to ensure the
greatest possible control by the reciplent and yet address the concern for
quality of care. The item 1s reasonable because 1t 1s consistent with the
program's goals of supporting independent living and providing quality care.

It 1s reasonable to requlre that the applicant chosen by the reciplent be
qualified and meet the conditlions of subpart 7 because these requirements
protect the safety of the reciplent and ensure the appllcant has the skills
necessary to do the work. However, it 1s necessary ard reasonable to exempt
from thils requirement those provlders who must comply with a govermmental
personnel administratlion system because such a system sets specific
qualifications for each job, has specific hlring procedures, and hires only
those persons who have been determined qualified under .these procedures. An
example of such a system 1s a county clvil service system which has defined
hiring practices that carnot be superseded by requirements established in this
rule.

D. Minnesota Statutes, sectlon 256B.03 requires all payments for medical .
assistance to be made to the vendor. Therefore, it 1s necessary for the vendor
to bill medical asslstance for the services of the perscnal care assistant and
the supervising reglstered nurse and, in turn, pay them according to their
terms of employment or contracts. It 1s reasonable to include this item in the
rule In order to Inform affected persons.

E. Under subpart 5, the provider must ensure that personal care services are
provided 1in a manner consistent wilth the recipient's ability to lilve
Independently and must provide a quality assurance mechanism, It is necessary,
therefore, to have a procedure which will asslst recipients to resolve their
concerns about the personal care services of the provider. A grievance
procedure 1s the customary means used to resolve dlsputes. Therefore, to
safeguard quality of care and resolve reciplent concems, 1t 1is reasonable to
require the provider to establsh a grlevance mechanism to resolve recipient
complaints.
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F. 42 CFR 431.17 requires the state to maintain or to supervise the maintenance
of records related to the provision of medical asslstance. Minnesota Statutes,
section 256B.27 requires providers to keep records documenting payment clalms
for medical assistance services to reciplents. This item 1s consistent with
the federal regulation and the state statute. Parts 9505.1750 to 9505.1880 are
the rules which specify the required records. It 1s reasonable to include the
citation In this rule to inform affected persons and encourage compliance.

G. This item 1s necessary and reasonable to inform providers affected by this
rule of their service and function responsibilities and thus encourage
compliance with these rules,

H, Minnesota Statutes, section 256B.04, subdivision 2 authorizes the
camissloner to make, carry out and enforce rules in an "efficlent, econamical,
and impartial manner" so that the medical assistance program is uniformly
adminlistered. This item 1s consistent with statute. It 1s reasonable to
Include it in the rule in order to inform affected persons and encourage thelr
compliance.

I. Because a 1ist may inadvertently fall to include all functions necessary to
perform mandated responsibilities, 1t is reasonable to include this 1tem as a
safeguard and continuation of the previously listed items A to I.

Subp. 7. Personal care provider; employment prohibition. Personal care
service Involves direct contact between the personal care assistant and the
reciplent within the reclplent's residence. Sometimes no other person is in
the residence while the service 1s being given. Some recipients may be
vulnerable adults or minors who are potential victims of physical or mental
abuse. Thus the potential exists for the occurrence of abusive situations. 1In
the past, the department has been made aware of and has had to address abusive
situations involving reclpients and personal care assistants. Therefore, this
subpart 1s necessary to protect vulnerable adults ard children from potentially
abuslve sltuations, It 1s reasonable because 1t prohibits the employment or
contracting of persons who have been ldentified as abusive, (litems B and C), or
as not fully In control of thelr actlons, (item D), or as not meeting all the
requirements of subpart 12, (item A). Furthermore, it 1s reasonable to allow
the state agency to have a means to prohibit employment of persons who are
abuslve or neglectful because such actlon is necessary to protect the safety of
the vulnerable persons. :

Subp. 8. Payment limitation; general. Minnesota Statutes, section 256B.02,
subd. 8 (17) authorizes medical asslstance payments for personal care

services. Minnesota Statutes, sectlon 256B.0Y4, subd. 12 requires the
department to place limits on the types of services covered by medical
assistance, Mimmesota Statutes, section 256B.04, subdivision 15, requlres the
department to safeguard against the unnecessary or inappropriate use of medical
assistance services. Thus, this subpart is conslstent with statute and is
necessary to establish the required 1imits, The federal guidelines in the
Medical Assistance Manual part 5, 5-140-00, page 2, suggest that personal care
assistants perform such tasks as basic personal care and groaming including
bathing, care of halr, and dressing; assisting with bladder and bowel
requirements; assisting with medications which are ordinarily
self-administered; assisting with food, nutrition, and diet activities,
Includling meal preparation; performing such household tasks as are essentlal to
the recipient's health and comfort in his residence; accompanylng the reciplent



to a clinie, physiclan's office, or other site for the purpose of obtaining
medical diagnosls or treatment. The department at present pays for the
services of the bowel program; bladder care; skin care; range of motlon; hame
dlalysls; equipment sterilization; respiratory assistance; transferring,
tuming and positloning; applylng and maintaining prosthetic and orthotic
devices; heat lamp treatments; and feeding but not meal preparation.

A, This service 1s required by persons who are quadraplegics. It is reasonable
to specify 1t as a covered service because bowel and bladder care are necessary
and assistance must be provided to ensure a person's ability to live
independently. Other states that include bowel and bladder care in the program
are Massachusetts, Oregon, Alabama, Colorado, and Kentucky.

B. Skin care 1s a presently covered service. New York pays for assistance with
routine skin care including the application of nonpresecription skin care
products. Heat lamp treatments are a component of skin care.

C. "Range of motlon" 1s a term of art applled by rehabilitation personnel to
describe certaln exerclses and procedures that are necessary to maintaln or
Improve a person's abllity to move a part or parts of the body after the
functionning of the part or parts has been lmpalred. These exercises are a
presently covered service. Oregon and Colorado also include it in their
programs.

D. Respiratory assistance other than ventilator operatlon and malntenance is a
presently covered service, Hame health aldes at present assist many qualified
reclplents with ventilator operation and maintenance. The skill level of such
aldes may be less than that of a personal care assistant. Under these proposed
rules, the services of both personal care assistants and home health aldes will
be supervised by a registered nurse and will be obtained through a home health
agency. (See part 9505.0290, subpart 3, item B.) Thus, it will be possible
for the same health professional, the reglstered nurse, to supervise the work
of the person who furnsihes the resplratory assistance. It is reasonable to
allow resplratory assistance Include ventllator operation and maintenance as a
personal care service to ensure that the home health services including
persconal care services are provlided in a coordinated, efficlent manner.

E, F, and G. These ltems are presently covered services.

H. This 1tem 1s a presently covered service. The wording 1s consistent with
the language in the HCFA manual cited above.

I. This item 1s a presently covered service.

J. The Medlcare Intermedlary Care Manual suggests the inclusion of sterllizing
procedures. However, because sterilizing 1s impossible in most home settings,
it 1s reasonable to Include cleaning equipment as a covered service,

K. Thls item is a presently covered service.

L. New York 1ncludes meal preparation, shopplng and marketing within its
covered personal care services (Perscnal Care Services in New York State Report
#1, New York Department of Soclal Services.) Kansas also allows meal
preparatlon, feeding, and cleaning activities after meals. The intent of the
wording of thls item 1s to continue current Minnesota practice but the language
has been revised to more accurately reflect the regquirements of HCFA's Medicaild
Manual. Other states including thls service are Massachusetts, Virginia,
Oregon, Alabama, South Carolina, Michigan, North Dakota, and Colorado.

M, T™is item is not in the current Minnesota PCA program. However, 1in practice
Minnesota has allowed reclplents to accampany reclplents on vacatlons ard to
other places consistent with the reciplent's ability to live independently.
Missouri allows personal care service to assist reclplents' traveling ; the
only restriction is that the accompanying person must be needed for the
reciplent to be independent. Kansas and Idaho allow personal care asslstants




to accompany the reclplent to the site of therapy, school, shops, and a
physlcian's office. This item is reasonable because 1t enables recipients to
obtain medlcally necessary services and also lead as normal a daily life as
possible. Two examples of activities that would be covered are attendance at
church and at school.

N. Tis 1item 1s not In the current Minnesota PCA program. However, there are
small tasks that became necessary because of the reciplent's physical
condition. Listing all these tasks would be difficult. An example is the need
to change the reciplent's linen after a bladder accident. Thus the item is
reasonable because 1t facilitates payment for services that are necessary to
maintain the recipient’s healthy enviromment.

NOTE TO READER: The department wants to call attention to the fact that home
dialysis 1s now reimbursable under Medlcare. Therefore, it is no longer a
covered service under medical assistance.

Subp. 9. Shared personal care services, This subpart 1s necessary to specify
which shared personal care services are covered services, The services listed
in items A to D are in additlon to the private personal care services and are
allowed under the contract to meet the additional needs of certaln types of
reciplents. For example, recliplents who are "brain-impaired" require more
service than other reclpients in order to remaln in the comunity. Therefore,
it 1s reasonable to Include assistance with tasks related to the reciplent's
self-care because such asslistance provides a cost effectlive alternative to
nursing hame placement, Items A and D are reasonable because they ensure all
reclplents the same standards for care, whether they recelve personal care as a
shared or indlvidual service. Items B and C are reascnable because they
address services for which brailn-impalred persons have a speclal need. Thus,
ltems A to D include the services that Iincrease or maintain the physical,
intellectual, and emotlional functioning of the recipilent.

Subp. 10. Excluded services. This subpart identifles those services that are
not covered services in Minnesota's personal care service program. This
subpart 1s necessary and reasonable to inform affected persons, including
reciplents, providers, personal care service staff, and local agenciles and
thereby to avold misunderstanding.

A. This item 1s conslstent wlth current practice. A provider agreement
specifles the conditions a provider must meet to recelve medical assistance
payment. (See part 9505.0210, item D and its SNR.) Therefore, it 1s
reasonable to exclude services provided by an entlity that does not have an
approved provider agreement for personal care services because the exclusion
ensures consistency with part 9$505.0210 and encourages compliance with the
rule.

B. Under Minnesota Statutes, section 256B.04, subd. 15, the department must
determine whether a service 1s health related and therefore necessary for the
reclplent's well belng. HCFA's MA Manual, part 5, 5-140-00, page 2, states
that household tasks are covered only if they are incidental to the patient's
health care needs. The present gulde for Minnesota's PCA program, issued March
1985, also states that homemakling services must be paid for through the county
agency. Nonetheless, subpart 8, item N and subpart 9 do permit payment for
certain hamemaking services that are essential to the reciplent’'s health care
or the effective performance of the personal care assistant. Thus homemaking
services that are not essential to the reciplent's health care are not
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relmbursable under medical asslstance hecause they are not medically

necessary. Thus the exclusion is reasonable because it 1s consistent with
statute. Similarly, the exclusion of social services not related to health
care 1s conslstent with statute,
C.Ammofmmmﬂcme%wm%smdﬁ%tMpammlwmsmﬂmsmm
are medlcally necessary. Personal care services included in a plan of care
have been identifled by an attending physiclan and/or the supervising nurse and
the reciplent as health related services that are medically necessary.
Therefore, excluslon of services that are not in the plan of care is reasonable
because these services have not been identified as medically necessary. This
item 1s consistent with Minnesota Statutes, section 256B.04, subd. 15.

D. As stated in the SNR for subpart 4, a registered nurse must supervise the
delivery of personal care services in order to ensure quallty care. Therefore,
this item 1s necessary and reasonable because it 1s consistent with the
requirement of subpart 4, informs affected persons, and encourages compliance
with the supervisory requirement.

E. Mirnesota Statutes, sectlon 256B.02, subd.8 (17) requires, as a condition of
medical assistance payment, that personal care services be provided by an
individual who 1s not a relative. 42 CFR 440.170 (f) also states that to be
eligible for payment a personal care service must be provided by someone who 1s
not a member of the reclpient's family. Therefore, this item 1s consistent
with statute and the federal regulation. However, because neither the statute
nor the regulation defines relatlve or family, the definition in this 1tem is
necessary to clarify the term. The excluslon of the relatives listed in this
item, spouse, parent, brother, sister, and child is consistent with Minnesota's
current practice. It 1s reasonable because it excludes only individuals who
either by statute or custom are considered to have some financial
responsibllity toward the reciplent. (See Minnesota Statutes, section
256B.14.)

F. It 1s reasonable to exclude sterlle procedures because personal care
assistants are not expected to have the knowledge and skill necessary to
perform these procedures. Such procedures are properly carried out by
registered nurses or In a setting other than the recipient's home. HCFA's
Medicald Manual, 5-140-00, page 2, specifies the exclusion of sterile
procedures such as the sterile Irrigation of any body cavity.

G. InJecting flulds intravenously, intramuscularly, or subcutaneously is a
procedure requlring the knowledge and skill of a registered nurse, a licensed
practical nurse, or a therapist. HCFA's Medicald Manual, 5-140-00, page 2
specifies these procedures as 1nappropriate duties of a personal care
asslstant. Therefore, the item 1s reasonable because 1t is consistent with
current medical practice and federal guldellnes,

Subp. 11. Maximum payment. This subpart establishes the maximum payment for
personal care services and 1ls, therefore, consistent wlth Minnesota Statutes,
section 256B.04, subd. 12. The subpart is necessary to inform persons affected
by the 1limit., Minnesota Statutes, section 256B.04, subd. 2 requires medical
assistance to be carried out in an efflcient and economical mamner. (See also
part 9505.0295, subpart 3 and its SNR.) This subpart 1s necessary and
reasonable to ensure coordination of the rule parts affecting personal care
services and, thereby, Inform affected persons,

Subp. 12. Preemployment check of criminal history. The department's

experlence with the personal care services program includes circumstances where
an individual previcusly convicted of abusive behavior while providing personal
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care services obtalns further employment as a personal care assistant. Such
further employment as a personal care assistant may subject another reciplent
to abusive behavior. Therefore, this subpart is necessary to protect
reciplents from possible abuse. The subpart 1s reasonable as it 1imits the
prohibitlon to persons who have been convicted. Furthermore, the subpart is
necessary and reasonable because the disclosure requirement protects the hiring
agency, the personal care provider, fram having to hire anyone who falls to
disclose and, thus, places the burden of disclosure on the applicant. The
subpart 1s also reasonable because 1t supports the requirement placed on the
provider in subpart 5 to assure quality of care. )

Subp. 13. Overutllization of personal care services. Minnesota Statutes,
section 256B.06Y4, subd. la authorizes the commissioner to impose sanctions
against a provider for providing services that are not medically necessary.
This subpart 1s necessary to establish that personal care providers, who
knowingly or unknowingl;y, abuse the medical assistance progam will be subject
to the the provisions of the cited statute and, thereby, will not be allowed to
participate In the medical assistance program. It 1s reasonable to require the
determinatlion of medical necessity to be made by a screening team because,
under Minnesota Statutes, section 256B.091, subd. 3, these teams are
responsible for assessing an individual's health and soclal needs and also for
identifying the services necessary to maintain the individual in the least
restrictive environment. Thus, the provision 1s consistent with statutes and
also with the clted rules, parts 9505.1750 to 9505.2150. Requiring that the
exclusion process (termination) be consistent with the contract between the
provlder and the department is reasonable because the provider accepted the
terms and conditions of the contract as a condition of eligibility for payment
as a medlcal asslistance provider.



9505.0340 PHARMACY SERVICES.

Subpart 1. Definitions. This subpart 1is necessary to clarify the
meanings of terms used in this rule and set a standard.

A. T™is definition is conslstent with Minnesota Statutes, section 256B.02,
subdivision 8(11). 1Its inclusion is necessary and reasonable to inform
persons affected by the rule and, thus, to avold misunderstanding.

B, E, F, G, H, and I. These 1tems are consistent with definitions found
in Minnesota Statutes, Chapter 151 and 42 CFR 440.120 (a). Item H is also
consistent with Minnesota Statutes, sectlons 151.01, subdivision 23 ard
152.12, subdivision 1 concerning the prescribing and administering of
drugs by a llcensed physiclan, a licensed osteopath, or a licensed
podlatrist,

C. The term "dispensing fee" is used in Minnesota Statutes, section
256B.02, subdlvision 8 (11) which specifies the basis for detemining the
payment for drugs as Including "a fixed dispensing fee established by the
commissioner." The definition is reasonable because it 1s based on the
customary practice of the pharmacy industry and third party payers to
allow a charge for the work involved in dispensing the drug. The
definition is consistent with statute.

D. The term "malntenance drug" 1s a temm in common use by the medical ard
pharmaceutical professions to describe a drug used to relleve other than
an acute or temporary conditlon. The period of two months was recomended
by the department's pharmacy consultants as the perlod after which
continued use of a drug becomes an ongolng pattern with stable dose, usage
and reflll patterns. Therefore, the definitlon 1s reasonable because it
1s based on the standard recommended by professlonal peers.

J. See part 9505.0175, subpart 49 which defines the phrase "usual and
custamary" and 1ts SNR. Grouping within the definition the different
modes of purchase that are specific to pharmacy services is reasonable
because these are related to the type and amount of purchase rather than
the price or purchaser.

HCFA's Reglonal Administrator advised the department that the term"general
public" used in 42 CFR 447.331 (a) 1is "defined as a patlent group
accounting for the largest number of non-Medicald prescriptions from the
Individual pharmacy, but not including patients who purchase or recelve
their prescriptions through other third party payors. No distinction has
been made ncr authority given in 42 CFR 447.331 to establish separate
categorles of usual and customary charges for cash customers and charge
customers." See Exhibit . The 1tem 1s consistent with the federal
regulation.

A large number of pharmacy providers in Minnesota's medical assistance
program serve long-term care reciplents only. Customarily, such a
pharmacy provider serves all the resldents in a particular long-term care
facllity and may serve more than one facility. These providers do not
serve a walk-in clientele comprised of members of the general public,
Thus, these providers do not have shelf prices that are affected by
competitive pricing practices. Thisd non-competitive pricing practice may
result in drug prlces that are higher than the market price. Therefore,it
1s reasonable to Include within the definition the speclal condition
applicable to the determination of a usual and customary charge of a
provider who does not serve the general public. Basing the markup on the
actual acqulsition cost Incurred by such a provider is reasonable because
it ensures the provider will make a profit. PFurthermore, allowing a 50
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percent markup is reasonable because it is an amount often used by the
provider's peer group and yet implements the requirement under Minnesota
Statutes, sectlon 256B.04, subd., 15 of safeguarding against excess
payments.

Finally, 1f 51 percent or more of the pharmacy's business comes from third
party payers, including it in the calculation 1s reasonable because it
alone 1s the majority of the business,

Subp. 2. Eligible providers. This subpart 1s necessary to set the
stardard for payment., Items A, B,and C are conslstent with Minnesota
Statutes, Chapters 151 and 152. They are necessary to clarify the
standard and Inform persons affected by the rule. Ilnder Minnesota
Statutes, section 151.37, a physiclan 1s permitted to dispense drugs. A
rural area may have a llcensed physiclan but not a pharmacist. Thus to
ensure that reciplents 1n a rural area have access to pharmacy services,
it is reasonable to specify that physiclan dlspensed drugs are eligible
for medical assistance payment. It 1s also reasonable to require the
physiclan to adhere to the labellng requirements of the Minnesota Board of
Pharmacy as Minnesota Statutes, section 151.06 authorizes the Board of
Pharmacy to set the labeling standards of all drugs and medicines.
Physicians will then have to meet the same requirements as pharmacists.
Furthermore, meeting the labeling requirements protects the recliplents
from possible misunderstandings about the contents and administration of
the druzs.

Subp. 3. Payment llmitations. MlInnesota Statutes, section
256B.04,subdivision 12 requires the department to place limits on the
types and frequency of service covered by medical assistance. This
subpart 1s necessary to set the standards for these limits,

A. This item is conslstent with Minnesota Statutes, section 256B.02,
subdivision 8 (11). Because pharmaceutical research develops new
efficacious drugs or shows customarily used drugs to be ineffective or
damaging, a method 1s needed to modify the drug formulary to be consistent
wlth the research. Permlitting a provider, reciplent, or seller to apply
to the department for the addition or deletion of a drug from the drug
formulary is reasonable because these persons are the ones who would be
affected by research findings.

B. A pharmacist who fills a prescription 1s entltled to recelve a
dispensing fee., This item ensures that the phammacist will provide the
recipient the amount prescribed by the physiclan as medically necessary
and that the pharmaclst will not attempt to obtaln two dispensing fees by
splitting the prescription. Thus the ltem 1s reasonable as it ensures the
provision of what 1s medically necessary and safeguards against
urnecessary payments 1n the form of extra dispensing fees. The dispensing
fee pald under the Minnesota medical assistance program, $4.30, 1s the
highest in the nation. An exception to the requirement of dispensing the
specified on the label 1is reasonable In the case of a phammacy using unilt
dose dispensing as such a method is permitted under part 6800.3750. A
unit dose system 1s a method cammonly used in hospitals and long term care
facllities to control the administration of medication. A further
exception to the requirement of dlspensing the prescribed quantlty is
reasonable and necessary if the quantity is not avallable because the
exceptlon allows the reclplent to recelve same of the drug without the
delay that might result from walting until the pharmacist had the
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prescribed quantity. FPFurthermore, the exception 1s reasonable because it
relleves the reclplent of the burden of locating and going to another
pharmacy which has the prescribed quantity. .

C. Minnesota Statutes, section 256B.0d4, subd, 15 requires the department
to safeguard against unnecessary and inappropriate use of medical
asslstance services. Thus 1t 1s necessary to limit the dispensed quantity
to an amount which 1s expected to be used. The quantity for a three month
pericd 1s a reasonable 1imit because it balances econamies cobtalned in
dispensing a large quantity at one time and possible waste because the
reclplent's medlcatlion 1s changed during the three month period or the
reciplent dies. Furthermore, 1t prevents a reciplent who anticlpates loss
of medical assistance eligibility from acquiring a large supply through
medical asslstance at taxpayer expense prior to going off medical
assistance. It 1s reascnable to permit a dlspensing of a larger supply by
prlor authorlzatlion as prlor authorization permits the department to
review the need for exceeding a three month supply.

D. By definition, a malntenance drug 1s expected to be used by the
recipient for a period greater than two months. (See subpart 1, item C
and 1ts SNR.) Therefore, it is reasonable to require the dispensing of a
malntenance drug in a 30 day supply as this amount balances the projected
need of the reciplent and the possibility that the reclplent's need may -
change. However, allowlng an exception if the pharmacy 1s using unit dose
dispensing 1s consistent with part 6800.3750 and the customary practice of
many hospltals and long-term care facilitles of administering medications
in unlt doses Furthermore, prohlbition of payment of an additional
dispensing fee untll the quantity is used 1s consistent with the
requirement of Minnesota Statutes, section 256B.04, subdivision 2 which
requlires the program to be administered In an efflclent and economical
manner,

E. A physiclan prescriblng a maintenance drug anticipates the recipient
will need the drug for more than two months. (See subpart 1, item C.)
Because 1ts continued use 1s anticipated, it is reasonable to limit the
number of dispensing fees in order to safeguard against unnecessary
payment as required by Minnesota Statutes, section 256B.04, subdivision
15. One dispensing fee per month 1s a reasonable number because 1t 1s
conslstent with professional pharmaceutical practice of filling such
prescriptlons with a 30 day supply.

F. This 1tem specifles clrcumstances which make it necessary to 1limit the
quantlty of drug given to a reclplent in order to protect the reciplent's
health, safety, and general welfare. Such a reclplent may have to return
to the pharmacy more than once a month to refill the same prescription.
Thus, 1t 1s necessary and reasonable to permit payment of more than one
dispensing fee per calendar month in order pay the pharmacist for a
medically necessary service. It 1s reasonable to require records to be
kept concerning the reasons because these records are evidence of the
medical necessity for the limited quantity.

G. This item is conslstent with Minnesota Statutes.

H. Minnesota Statutes, section 256B.04, subd.l15 requires the department to
safeguard against excess payments. Generically equivalent drugs have the
same compositions as proprietary drugs and usually cost less. Therefore,
this ltem 1s necessary and reasonable to contaln costs and to set the
parameters of the process. The Unlted States Food and Drug Administration
has the responslbility to determine whether drugs are safe and effective.
Furthermore, medical asslstance payment 1s not permitted for drugs found
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by the FDA to be less than effective under the Omnibus Budget
Reconciliation Act of 1981, as implemented by the Tax Equity and Fiscal
Responsibility Act of 1982. (State Medicald Manual, Part 4, Pransmittal
18, May 1986.) Subitem (1) therefore is reasonable because it 1is
consistent with law and protects the right of the reciplent to receive a
therapeutically effective drug. Subitem (2) relles on the judgment of the
pharmaclst's professional peer group. It is consistent with Minnesota
tatutes, sectlon 151.21, subdivision 2. Subitem (3) 1s a cost contairment
measure that 1s conslstent with the requirement of Mirnesota Statutes,
sectlon 256B.04, subdivision 15. Subitem (3) is also conslstent with
Minnesota Statutes, section 256B.02 (11). Finally, subitem (3) is
consistent with Minnesota Statutes, sectlon 151.21, concerning notice to
the purchaser 1f a generlc drug 1s substituted and the prohibition from
substltuting a generic drug If the practlitioner has specified "Dispense as
Written." It 1s reasonable to require the notice to the recipient to be
placed on the label as the label's contents are designed to informm the
recipient about the drug and its proper use. Notice to the department by
using an appropriate bllling code 1s also necesssary and reasonable
because 1t ensures that the department will have the information required
to make the proper payment.

H. This item 1is consistent with Minnesota Statutes, section 256B.02, .
subdivision 8 (11).

I. Dellvering a drug is not eliglble for a separate fee but rather is
Included in the adminlstrative costs of the pharmacy. It is a cost
contalmment measure. It is reasonable because the pharmacy can choose
whether to dellver the drug, send it through the mail, or require the
reciplent or hls representative to plek it up at the pharmacy. Thus, the
pharmacy chooses what the pharmmacy's cost will be.

Subp. 4. Payment limitatlons; unit dose dispensing. This subpart 1s
necessary to establish payment limitations which apply to pharmacy
services using a unlt dose dispensing system. Establishing a unit dose
dispensing system as a covered service is consistent with rules of the
Minnesota Board of Pharmacy which regulate unit dose dispensing systems.
See part 6800.3750. It is reasonable to permit incremental dispensing
because 1t enables the pharmacist to make professional judgments about
approprlate service to providers and reciplents.

A. As stated for subpart 3, it 1is reasonable to limit the number of
dispensing fees pald by medical assistance because the limitation enables
the department to safeguard agalnst unnecessary payments as required by
Minnesota Statutes, section 256B.04, subd. 15. This provision is
necessary because the frequency of dispensing under this system depends on
the particular system being used. Same unit dose systems dispense ‘less
than a 30 day supply and therefore require multiple refills during a
month, For example, a 7-day unit dose system would be refilled at least
four times 1n a calendar month. The limitation of one dispensing fee a
calendar month or after the usage of 30 dosage units 1s conslstent with
current community practice and the purchasing decisions of a prudent
buyer. It 1s also reasonable to require a record of dlspensing because
the record provides an audlt trall for the department's monitoring efforts
as required by Minnesota Statutes, section 256B.04, subd. 15.

B. This 1ltem is necessary to provide notice of payment limitatlons
applying specifically to maintenance drugs. The limitation is consistent’
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wlth current professional billing practices and with the 1imit in item A.
It is conslstent with Minnesota Statutes, section 256B.04, subd. 2 which
requires the department to administer the medical assistance program in an
efficlient and impartial manner.

C. Requlring that the date of dispensing be reported as the date of
service 1s reasonable because it sets a uniform standard which can be used
as an audlt trall . However, as shown in the example item A, increments
smaller than a calendar month's supply may be dispensed several times
during the month. Thus, there may be several dispensing dates in a

month. An exception Is necessary to provide a uniform ddispensing date
for the purpose of payment of the dispensing fee. It 1s reasonable to
require that the cumulative total for the calendar month or a total of 30
dispensed unlt must be reported on the clalm because these limits are
consistent wlth adminlstering the program in an efficient manner as
required by Minnesota Statutes, sectlon 256B.04, subd. 2 and with
safeguarding sgalnst excess payments as required by Minnesota Statutes,
section 256B.04, subd. 15. PFurthermore, this limit is consistent with
cost saving practices that would be anticipated by the prudent buyer.

Subp. 5. Return of drugs. This provision 1s necessary to set forth
provislions governing the use of unit dose systems and the provisions
governing the retum of unused drugs. The Board of Pharmacy is the agency
established by statute to regulate pharmacies and the dispensing of

drugs. Therefore, it 1s reasonable to require that a unit dose system
serving recipients meet the permeabllity and packaging standards of the
Board of Pharmacy as adopted In its rules. Only drugs packaged according
to part 6800.3750 may be returned. All other drugs no longer in use or
needed by the reciplent must be destroyed. If unused drugs can be safely
returned and reused in compliance with the rules of the Board of Pharmacy,
then it 1s reasonable to require a phammacy to do so because the return
prevents the waste of a usable product or prevents the pharmacy from
possibly selling the same product to a second buyer. Thus, the
requirement 1s consistent with administering the program in an economical
manner as required by Minnesota Statutes, section 256B. 04, subd.?2 and
with safeguarding sgainst unnecessary payments as required by Minnesota
Statutes, sectlon 256B.04, subd. 15,

Subp. 6. Billing procedure. This subpart is necessary to specify the
Information the department requires on the claim for payment for a drug.
The required information 1s reasonable because it 1s necessary to permit
the department to comply wlth 42 CFR 447.332. Specifying the date to be
reported as the dispensing date 1s necessary to set a uniform standard.
The use of the date on which the drug was actually dispensed 1s reasonable
as 1t provides consistency with the pharmacy's record and thereby provides
an accurate audit trall for departmental monitoring. The exception from
the reporting date requirement 1s necessary and reasonable because it
glves consideration to the circumstances unique to unit dose dispensing.

Subp. 7. Maximun payment for préscribed drugs. Minnesota Statutes,
section 256B.02, subdlvision § (11) permits medical assistance payment for
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the costs of drugs provided to recliplents. This subpart is necessary to
specify the payment limits for drugs ellgible for medical assistance
payment so that the program can be carrled out in an efficient,
economical, and Impartial manner as required under Minnesota Statutes, s
ction 256B.04, subdivision 2. It is reasonable to specify the lowest
payment among the avallable cholces as this amount is consistent with the
statutory requirement. '

Items A, B, and C are consistent wlth 42 CFR 477 332.
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9505.0345 PHYSICIAN SERVICES.

Subpart 1. Definitions. This subpart is necessary to clarify the meaning
of terms that are used In this rule and to set a standard.

A. Mlnnesota Statutes, sectlon 256B.02, subdivision 8 (4) requires a
physiclian-directed clinic staff to "include at least two physiclans, one
of whom is on the premises whenever the clinic is open, and all services
shall be provided under the direct supervision of the physician who 1s on
the premlses." The definition of physician-directed clinic 1s consistent
with statute. TIts inclusion 1s reasonable because it informs affected °
persons of the standard required to be eligible for medical assistance
payment. The definition also 1s conslstent with 42 CFR 440.50.

B. 42 CFR 440.50 (b) permits the provision of services provided under the
supervision of a physiclan. Such a person may be an employee of the
physician, It 1s reasonable to require such an employee to have the
appropriate credential because the credential ensures the employee has the
tralning and knowledge necessary to provide the health service with an
element of Independence. The two occupations included in this item are
recognized by the physicians' peer group as having the credentials
necessary to perform physlclan services under the supervislon of a
physiclan. (See the SNR for part 9505.0175, subpart 30, "Nurse
practitlioner" and subpart 34, "Physician assistant.") The item is
consistent with 42 CFR 440.20 (b) and 42 CFR 491.8.

C. Tis definition 1s conslstent with the requirements of 42 CFR 440.50
(b) and Minnesota Statutes, sectlon 256.02, subdivision 7.

Subp. 2. Supervislon of nonenrolled vendor. This subpart 1s necessary to
clarify the standard to determine eligibility for payment applicable to
physiclan services provided by a physician's employee. The subpart is
consistent with 42 CFR 440.50 (b) which authorizes payment eligibility of
physlclan's services provided "by or under the personal supervision of an
Individual licensed under State law to practlce medicine..."

The term "on the premises" is defined in part 9505.0175, subpart 31; the
term "supervision " 1s defined In part 9505.0175, subpart 46. (See the
corresponding SNRs.)

Subp. 3. Physiclan service in long-term care facility. This subpart is
necessary to set the standard for eligibility for medical assistance
payment for a physiclan service in a long-term care facility. Minnesota
Statutes, section 256B.04, subdivision 4 requires the department to
cooperate in any reasonable manner as may be necessary to qualify for
federal aid 1n the medical assistance program. TItems A to C are
requirements that a physiclan service in a long-term care facility must
meet to qualify for federal financial participation. The 1tems are
consistent with 42 CFR 405.1123, 42 CFR 442.346, and 42 CFR 456.260.

Thelr incluslon 1s reasonable because they inform affected persons of the
standard required for the service to be ellgible for medical assistance
payment.

A definltion of the phrase "under the direction of a physiclan who is a
provider" 1s necessary to set a standard. Requiring the physiclan to be a
provider is reasonable because 1t 1s consistent with Minnesota Statutes,
section 256B.03. Requiring the physiclan to review and sign the record of
service no more than five days after the service was performed 1s
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reasonable because the timely review is consistent with the physician's
responsibility for the plan of care required in 42 CFR 442,202 and 42 CFR
_ 442.319. The five-day period balances the need to inform the responsible
physician as soon as possible of the outcome of the treatment and the
avallability of the physiclan to carry out the review.

Subp. 4. Payment limitation on medically directed weight reduction
program. Many persons are overwelght but only a few of them have a
condition for whlch welght reduction 13 a medical necessity. Examples of
such conditlions are dlabetes and cardlac rehabilitation. Minnesota
Statutes, sectlon 256B.04, subdivision 12 requires the department to place
1imits on the types of services eligible for medical assistance payment.
42 CFR 440.230 (d) permits medical necessity to be a criterion for
limiting a service. Thls subpart is necessary to specify the standard. .
It 1s conslstent with the cited statute and federal regulation. That the
program must be prescribed and administered by a physiclan 1s reasonable
because a physlclan is the professional licensed to diagnose and treat
health related conditions.

Subp. 5. Payment limitation on service to evaluate prescrlbed drugs.
Antipsychotic and antidepressant drugs are camonly used by a reciplent
over a long period. Medical management is necessary to ensure that the
dose Is adjusted as necessary to alleviate the reclplent's condition.
Titration, which 1s the usual method of evaluating the drug's '
effectlveness and establishing the correct dosage, is a physiclan
gservice. Thls subpart 1s necessary to set the limit for frequency of the
covered service as regquired in Minnesota Statutes, sectlon 256B.04,
subdivision 12. ‘The current practice of one service per week is
reasonable because it allows time, if the dosage is adjusted, for the
reciplent's tlter to stabilize at the new level.

Subp. 6. Payment limitation on podiatry service furnished by a
physician. This subpart 1ls necessary to set the limit on the frequency
and type of service elligible for medlcal assistance payment as required
under Minnesota Statutes, section 256B.04, subdivision 12. The limits set
in part 9505.0350, subparts 2, 3, and 4 are based on the medlical necessity
of the service., Therefore specifylng the same limits for similar services
provided by a physiclan is reasonable because 1t treats providers
equitably and 1s consistent with the requirement of Minnesota Statutes,
sectlon 256B.04, subdivision 2 that the program be carried out in an
impartial manner.

Subp. 7. Payment limitations on visits to long-term care facllities.
Minnesota Statutes, sectlon 256B.04, subd. 15, requires the department to
safeguard agalnst unnecessary use of medical assistance services. 42 CFR
442,346 (b) requires physician visits to a reciplent in an ICF "whenever
necessary but at least once every 60 days unless this frequency is
unnecessary....” 42 CFR 105.1123 (b) requires physiclan visits to a
recipient in a SNF at least once every 30 days but permits use of an
alternate schedule of 60 days when the reciplent 1s in a stable medlcal
condltion. Thils subpart is consistent with the federal regulations.
Requiring documentation of the medlcal necessity of additional visits is
reasonable because It provides a record that the department can review to
determmine the provider's compliance with the rule.
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Subp. 8. Payment limitation on laboratory service. Part 9505.0305,
subpart 4 sets the payment limitation for laboratory service. Minnesota
Statutes, sectlion 256B.04, subdivision 2 requires the department to carry
out the medlcal assistance program in an impartlal manner. Placing the
same payment limitations on physician ordered laboratory services as
specified in part 9505.0305, subpart 4 is reasonable because 1t ensures
equitable treatment of -providers of similar services,

Subp. 9. Payment limitatlon; more than one reciplent on same day in same e
long-term facility, This subpart is simllar to part 9505.0270, subpart 5,
concerming dental services, part 9505.0350, subpart 5 concerning podlatry
services, and part 9505.0405, subpart 3, concerning vision care services.

See the SNR for these subparts. The subpart 1s consistent with the

requirement of Minnesota Statutes, sectlon 256B.04, subdivision 2

concerning the carrying out of the program In an efficient, economical,

and Impartial manner. The subpart 1s necessary to inform affected

providers of the payment limitation.

Subp. 10. Excluded physlclan services. Minnesota Statutes, section
256B.04, subdivision 12 requires the department to place limits on the
frequency and types of services eligible for medical assistance payment.
42 CFR 440.230 (d) permits the limits to be based on the citerion of
medical necessity. Thils subpart 1s necessary to specify services that are
not eligible for medical assistance payment.

A. Artificial insemination 1s a health service that 1s used to achieve
pregnancy in women who have difficulty concelving. However, the bearing
of children 1s not a medical necessity. Therefore, the exclusion 1is
reasonable,

B. A procedure to reverse voluntary sterilization 1s carried out to
enable impregnation. However, fathering children 1s not a medical
necessity. Therefore, the exclusion 1s reasonable.

C. Surgery primarily for cosmetlc purposes is not consistent with the
criterion of medical necesslty. Therefore, the exclusion is reasonable.
D. A surglcal assistant 1s not eliglble to be a provider or a vendor.
See the definition in part 9505.0175, subpart 46. Payment for the
services of a surgical assistant is part of the payment to the physiclan,
dentist, or podiatrist who 1s the provider. Therefore exclusion of the
services of a surgical asslstant 1s reasonable because it is consistent
with Minnesota Statutes, section 256B.02, subdivision 7 and section
256B.03, subdivision 1.

E. Statubtes and federal regulations restrict medical assistance payment
to those health services given to a reciplent. A physiclan visiting a
hospital who does not have face to face contact with the reciplient does
not provide services to the reciplent. Thus the exclusion 1s reasonable
because the physician has not provided a medically necessary service to
the reciplent. Medicare has a simllar payment prohibition.
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9505.0350 PODIATRY SERVICES.

Subpart 1. Definitions. The terms in items A and B are used in this
part. Thelir deflnitlons are necessary to clarify thelr meaning and set a
standard.

A. The definition of "foot hyglene" was recommerded by the podiatrist who
served on the Provlder Services Rule Advisory Committee. It is consistent
with the definition of "hyglene" and "hyglenic" in the American Heritage
Dictionary of the English Language.
B, This definitlion 1s conslstent wlth Minnesota Statutes, chapter 153.

Subp. 2. Payment for debridement or reduction of nalls, corms, amd
calluses, This subpart 1s necessary to set a payment standard.
Pathological toenalls and Infected or eczematlized corns or calluses are
pathological or dilseased conditlions. Approprlate treatment of these
conditlions 1s medically necessary. Thus their eligibility for medical
assistance payment is consistent with 42 CFR 440.230 (d) and Minnesota
Statutes, section 256B.04, subd. 15. Treatment at intervals of every 60
days 1s consistent with the current accepted professional practice

Subp. 3., Limitation on payment for debridement or reduction of nalls,
corns, and calluses. Medlcal necessity 1s a condition for payment of
service under the medical assistance program. See 42 CFR. 440.230 (d) and
Minnesota Statutes, section 256B.04, subd. 15. Although the service need
itself may not result from a pathological condition, 1t may be medically
necessary because another health related condition of the reciplent
Interferes with the reclplent's performing a routine task or requires a
routine task to be carried out under speclal conditions. Thls subpart is
necessary to set the standard for podiatry services that do not treat
pathological conditions but are necessary as preventlve services.

A. Appropriate foot care of a person suffering froan one of the listed
conditions 1s essentlal to minimize the occurrence of ulceratlons,
Infection, abcesses, and serlous camplications that may result fram these
conditions. The 1tem 1is reasonable as 1t is conslstent with accepted
professional practilce.

B. Persons who are physically unable to care for thelr feet are at risk
of ingrown toenalls, infectlons, and other foot conditions which might
adversely affect foot health. This 1item 1s reasonable because it allows
the eligibility for payment of a medlcally necessary health related
service to persons who are physlcally unable to carry it out.

C. This item is reasonable because it safegaurds against duplicative
payments as required under Minnesota Statutes, section 256B.04, subd. 15.

Subp. 4. Limitation on payment for podlatry service provided to a
resident of a long-term care facllity. Minnesota Statutes, section
256B.04, subd. 15 requires the department to safeguard agalnst unnecessary
or Inappropriate use of medlcal asslistance services. 42 CFR 440.230 (d)
permits the department to place limits on services based on medical
necessity. This subpart is necessary to ensure that the podlatry service
to the reciplent 1s medically necessary and not just a routine service
customarily performed by the reciplent or nursing home staff. It is
reasonable because it is the attending physiclan and nursing staff who are
imowledgeable of medlcally necessary conditions and 1t 1s the reclplient's
family or guardlan who is responsible for requesting care for a recipient



who 1s unable to do so.

Subp. 5. Payment limitation; more than one recipient on same day in same
long-term care facility. This limitation in this subpart is similar to
those in part 9505.0270, subpart 8 for dental services and part 9505.0405,
subpart 3 for vision care services. This subpart 1s consistent with the
requirement of Minnesota Statutes, section 256B.04, subdivision 15 to
safeguard agalnst excess payments. The maximum amount for a procedure
code Includes an amount for administrative overhead, travel, and other
nonrepetitive costs a podiatrist may incur in caning to a long-term care
facility. The multiple visit code prorates the payment for
adninlstrative and nonrepetitive costs and permits billings to be made
according to the number of visits in the same facility on the same day.
Therefore, the subpart is reasonable because it safeguards agalnst excess
payment and relmburses the provider on a pro rata hasls according to the
number of recipients visited In the same faclility on the same day.

Subp. 6. Excluded services. Minnesota Statutes, section 256B.04, subd.
12 requires the department to place limits on the types of services
covered by medical assistance. U2 CFR 440.230 (d) permits the department
to set limits based on criteria such as medical necessity or utlilization
control procedures. This subpart 1is necessary to specify which services
are not eligible for medlcal assistance payment. It 1s consistent with
statute and federal regulation.

A. A pair of orthopedic shoes is not medically necessary unless it has
been bullt to the specifications required for the continuous and exclusive
use of an Individual reclplent. Stock orthopedic shoes have not been
buillt to an individual's specific requirement but are made according to
general speclfications which may or may not meet the medical needs of the
purchaser. Therefore, excluding stock orthopedic shoes from eligibility
for medical assistance payment is reasonable because the shoes do not meet
the criterlon of medical necessity.

B, C, and D. Payments for these items, a surgical assistant, local
anesthetics, and use of an operating room, are components of the
reimbursement to a podlatrist performing a surgical procedure. Therefore,
their excluslon is reasonable because it prevents duplicate payment for
the same service.

E. Foot hygiene in the same manner as other personal hyglene practices is
the responsibllity of the reciplent unless the reciplent is physically or
mentally unable to carry 1t out. If the recipient is Incapable, then foot
hyglene is the responsibility of the nursing staff of the long-term care
facility. The nursing services of facllity personnel are relmbursed as a
component of the facility's per diem payment rate. Therefore, their
exclusion from separate payment 1s reasonable as it prevents duplicate
payments for the same service.

F. Whether to use skin cream depends on the reciplent's personal
preference. It 1s not a medically necessary item. Therefore, 1its
excluslon from payment is reasonable,

G. Medlcare has determined that certain services are not medically
necessary and denles payment for them. These services are listed In the
Medlicare Guide put 1in the correct citation. These services have
been determined to be not medically necessary. Furthermore, certain other
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services are not covered under Medicare because HCFA or the Medlcare
Intermedlary has determined that the service 1s not approprilate for a
condition, 1s obsolete, 1s not cost effective, or 1s still Investigative
and experimental. These decisions of Medicare are based on the prevalling
standard of practice of the group of providers furnishing the service.
Therefore, thelr excluslon from payment is reasonable.

H. As stated in the SNR for subparts 2 and 4, this procedure i1s the
reciplent's responsibllity unless the reciplent has an overlying medical
condition that prevents proper foot care or requires specilal foot care.
The excluslon applies to a service that would be a convenience and not a
medical necessity. Therefore, the exclusion fram payment is reasonable
because the rule does allow payment for the service when it 1s medically
necessary.

I. The duties specified in thls item are clearly the duties of nursing
staff and do not require the skill ard training of a licensed podiatrist.
Payment for nursing services 1n a long-term care facllity is a component
of the per dlem payment rate. Therefore, thelr exclusion from separate
payment 1s reasonable.
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9505.0353 PRENATAL CARE SERVICES

This part addresses the need of certaln pregnant women for services that
are not avallable to the entire population of pregnant women who are
medical asslstance reciplents. Public law 99-272, Section 9501 (b)
permits states to offer services to pregnant women without regard to
whether these services are availble to the entire population of pregnant
medical asslstance reciplents in the same amount, duration, and scope.
Improved prenatal care 1ls accepted by the medleal profession as an
important factor In achieving positive pregnancy outcomes and reducing
both short-term (during the infant's first year after birth) and longer
term expendltures for services to treat significant handicaps which
prevent nomal functiomning. The Minnesota Coalition on Health pointed
out in 1ts report Investing in Healthy Bables: Preventing Immaturity and
Low Birthweight (Minneapolis, March 1386, page 42) that approximately 13
percent of wamen whose prenatal care 1s provided through state funded
programs 1s at risk of dellvering preterm or low birth weight infants
because of the same factors which contributed to their eligibllity for the
state funded programs., The study of the Institute of Medicine (Preventing
Low Birthweight, Summary page 9, Natlional Academy Press, Washington, D.
C., 1985} indicated that the effect of sociceconomic status may represent
a proxy for a number of other factors which lncrease the risk of poor
pregnancy outcomes. The result 1s that pregnant women who are eligible
for medical assistance are at higher risk of dellvering low birth welght
infants than the general population. 1In flscal year 1986, more than 1,300
Infants whose dellveries were pald by medlcal assistance were diagnosed as
having low blrth weights. Therefore, thls part 13 necessary and
reascnable because it specifles the additlonal services needed by woamen
who are at risk and eligible for medical asslstance so that the
probabllity of thelr having positive pregnancy outcomes wlll be lncreased.

Subpart 1. Definitions. This subpart is necessary to define words and
phrases used in this part.

A. "At risk" 1is an abbreviation used Iin this part to identify a woman
whose pregnancy has a high probability of ending in a preterm dellvery or
in the dellvery of a child with a low birth welght, It 1s reasonable to
use an abbrevlation because the abbreviatlon willl shorten the rule and is
used by health care professionals who care for pregnant women. Although
the terms "at rlsk of poor pregnancy outcome" and "at high risk of poor
pregnancy outcome”" are not used iIn this part, they are used by the general
public and the providers' peer group In referring to a pregnant woman
whose is at risk. Therefore, it 1s reasonable to Include them within the
definitlion because Including them clarifies thelr meaning and, thus,
reduces the possibility of confusing affected persons.

B. The term "prenatal care menangement" 1s used in thils part to refer to
certaln additional services whch may be provided to a pregnant woman
determined to be at risk. A definitlon 1Is necessary to set a standard.
It 1s reasonable that these services be in a plan of care because a plan
reduces confusion and fosters the provision of services In an orderly
manner. It also 1s reasonable to requlre the plan to be developed,
coordlnated, and evaluated by a physiclan or registerd nurse because these
persons are llcensed under Minnesota Statutes to provide such services
wlthin thelr scope of practice and are professionally knowledgeable aboubt
the need of at risk women. The definition was developed by a group of
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medical and public health professionals who were part of the department's
Prenatal Care Initlatives Task Force. The Task Force also expressed the
belief that prenatal care management must be on a one-to-one basis because
such a relationship between the woman and the health professional will
encourage the woman to schedule and attend appolntments, understand and
accept needed services, and participate knowledgeably in planning for
these services.

C. "Prenatal care services" is a general term that encompasses all
services assoclated with the care of a pregnant woman, whether or not the
woman 1s at risk. It is reasonable to include within the definition the
services necessary for any pregnancy as well as those specific services
identified In this part as necessary for the woman who is at risk in order
to ensure that all these services will be provided to an at risk woman as
covered services. Including within the definitlon services not generally
available to the population of pregnant wamen who are medical assistance
recipients 1s authorized In Public Law 99-272, section 9501 (b). Thus,
the definition 1s consistent with federal law,

D. Mutrltion counseling 1s one prenatal care service provided to Improve
the health status of the at risk pregnant waman and therby increase the
probability of a positive pregnancy outcome. The deflnition was approved
by a subcommlttee of the department's Prenatal Care Initiatives Task
Force. Requiring the counseling to be provided by a person with
speclalized training In prenatal nutrition education 1s reasonable hecause
the tralning will ensure the person has knowledge about the normal and
special needs of pregnant women.

E. "Prenatal education" 1s a term used in this part. The definition was
developed by a subcamitte of the department's Prenatal Care Initlatives
Task Force. Requiring the counseling to be provided by a person with
speclallzed training related to pregnancy, delivery, and parenting is
reasonable because the tralning will ensure the person has knowledge about
measures related to increasing the probabllity of a poslitive outcome of
the reclplent's pregnancy.

F. "Risk assessment" 1s a term used as an abbreviation for the process and
factors that must be considered In determining whether a preghant woman 1s
at risk. The factors included in this definition were recommended by the
departiment's Prenatal Care Inltlatives Task Forece, by the Minnesota
Deprtment of Health in 1ts publication Health Plan for the Mothers and
Children of Minnesota (1985, page 36} and by the Minnesota Coalition on
Health in 1ts report cited above (page 841.) The definition is reasonable
because 1t 1s consistent with standards accepted by health care
professionals who are knowledgeable about health services to pregnant
wanen who are at risk.

Subp. 2. Risk assessment. Minnesota Statutes, section 256B.0#, subd.2
requires the department to administer the medlcal assistance program in a
uniform manner. This subpart 1ls necessary to set a payment eliglbllity
standard that must be met by a provider of prenatal care services,
Prenatal care services provided under thls part are limited to pregnant
medical assistance reclplents who are at risk. An assessment of the
pregnant woman's conditlon 1s necessary and reasonable because such an
assessment identifiles whether a pregnant woman 1s at risk and which
services, if any, are necessary to reduce the rlsk. Therefore, requiring
the risk assessment to be completed at the reclplent's flrst prenatal
visit 1s reasonable because the assessment 1s the means of ldentifylng at
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risk status and the services requlred to reduce the risk for the
particular pregnant woman. (See also subpart 3 for the additional
services.) Requiring the provider to use a form supplied by the
department 1s reasonable because it wlll ensure a uniform method of
assessment. This 1s consistent with the requirement of Minnesota
Statutes, sectlon 256B.04, subd. 2. Furthermore, requiring a provider to
submit the form to the department 1s reasonable because 1t enables the
department to monitor whether the assessment 1s done in a timely manner.
It also 1s reasonable because the department will be able to obtain
consistent data about the prevalence of specific risk factors among the
medical assistance population and, thus, will be able to evaluate the

effectiveness of the prenatal care services in reducing preterm dellveries
and the 1ncidence of low birth welghts.

Subp. 3. Additional service for at risk reciplents. Mlnnesota Statutes,
section 256B.04, subd. 12 requires the department to place limits on the
types, frequency, and scope of services covered by medlcal assistance.
This subpart 1ls conslstent with the statute and is necessary to identify
the 1imits. Requiring prior authorization of these services i3 reasonable
because it protects the right of the reciplent to recelve a medically
necessary service whlle at the same time enabling the department to carry
out its statutory obligation under Minnesota Statutes, sectlon 256B.04,
subd. 15 of safeguarding against unnecessary or Ilnapproprilate services.
A. Identifying the components of prenatal care management 13 necessary to
set a uniform standard as requlred under Minnesota Statutes, sectlon
256B.04, subd. 2. An individual plan of care 1s reascnable because it
provides a complete plan that willl address the speclific needs cof a
particular individual in an organlized manner and, thus, the plan enables
clese monltoring of the individual's at risk status., For a discussion of
the services listed In subitems (1) to (4), see: Gregory, Maridee, M. D.,
Project Director, Final Evaluation of the Obstetrical Access Pilot
Project, Department of Health and Hman Services, Health Care Flnancing
Administration, December, 1984; Heins, Henry C., Jr., M. D., et al.,
"Benefits of a Statewlde High-Risk Perinatal Program", Obstet.-Gynecol.,
Vol. 62:3, Sept. 1983: 294-296. Finally it is reasonable to require that
the services be provided in the most economical, efflcient, and effective
manner as the resources of the medical asslstance program are finite and
this requirement is consistent with Minnesota Statutes, section 256B.04,
subdivisions 2 and 15.

B. Identifying the components of nutritlon counseling is necessary to set
a uniform standard as required by Minnesota Statutes, section 256B.04,
subd., 2. It 1s reasonable to assess the reciplent's knowledge of
nutritlonal needs In pregnancy because the assessment will 1dentify the
areas, if any, where her knowledge 1s deflclent and, thus, will faclilitate
efficlent and effective instruction to remedy the deficlency. (See
subitems 1 and 3.) A reciplent may know what the nutritional needs of
pregnancy are but may still have an Insufficlent dlef that places her at
risk. Thus, subitem 2 1s reasonable because dletary insufficiency 1s a
canponent of at rlsk status. It 1s reasonable to include referral to
community resources in subitem (4) as the filnancial resources of a
pregnant woman recelving medlcal assistance may be lnadequate to purchase
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items ldentifled in her individual plan as necessary to meet her special
needs durlng pregnancy.

C. It 1is necessary to identify the components of prenatal education to
set a uniform standard as required by Minnesota Statutes, sectlion 256B.04,
subd.2, All components of subitems (1) to (3) were recqnnended by the
department's Prenatal Care Initiatives Task Force which 1s comprised o
persons knowledgeable of research findings and accepted community
standards of practice in the area of prenatal education and care.
Management of at rilsk pregnancies requires not only high quality medical
care but also recognition of the signs of premature labor and lifestyles
that are conduclve to positive pregnancy outcomes. A pregnant woman needs
this information in order to increase her possibllity of delivering a
full-term child having a birth weight within the normal range. Therefore,
it 1s reasonable to require prenatal education to include instruction amd
information 1n these areas because such instructlon 1lincreases the
possibility of a positive pregnancy outcome.
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8505.0355 PREVENTIVE HEALTH SERVICES

Subpart 1. Deflnltion. The term "preventlve health service" 1s used in
this part to describe a covered service. A definition is necessary to
clarify 1ts meaning and set a standard. 42 CFR 440.130 (c) defines a
preventive service as one "provided by a physician or other licensed
practitioner... to (p)revent disease, dlsabllity, and other health
conditions or thelr progression; (p)rolong life; and (p)romote physical
and mental health and efficlency." The definition is conslstent with the
federal regulatlon and is reasonable because it meets the requirement of
Minnesota Statutes, section 256B.0U, subdivision 4 to cooperate with
federal authorities as necessary to obtain federal aid., The examples in
this definition do not comprise an all inclusive list of eligible
preventive health services,

Subp. 2. Covered preventive health service. Minnesota Statutes, section
256B.02, subdivision 8(12) as well as the federal regulation cited in the
SNR of subpart 1 authorize payment of preventive services. This subpart
1s necessary to specify the requirements a preventilve health service must
meet to be eligible for medical asslstance payment.

A. 42 CFR 440 which sets the general provisions related to covered
services speclfies the provision of services to Individuals who are
recelving needed professional medical or remedial services directed by
licensed practitioners of the healing arts, Requiring the service to be
given to the reciplent in person 1s reasonable because it is the accepted
professlonal standard of practice and 1s conslistent with the federal
regulations. .

B. 42 CFR 440.2 specifies professional services directed "toward the
maintenance, improvement, or protectlion of health, or lessening of
1llness, disability, or pain." Such services affect the recipient's
health condition. The item is reasonable because it meets the standard
required to qualify for federal ald and because it complies with Minnesota
Statutes, section 256B.04, subdivision 15 which requires the department to
safeguard against unnecessary or lnappropriate use of medical asslstance
services,

C. Minmnesota Statutes, sectlon 256B.04, subdivision 12 requires the
department to "encourage providers to coordinate their operatlon with
similar services that are operating In the same communlty" and to
"encourage eligible Individuals to utilize less expenslve providers
capable of serving thelr needs." Such action is a cost contairment
measure that enables the conservatlon of medical assistance program
funds. A service otherwlse avallable to a reciplent without cost as part
of another program 1s a less expensive service. The 1tem 1s reasonable
because it contalns costs and conserves medical asslstance funds.

D. This 1item 1s reasonable because 1t ensures medical assistance payment
will not be paild more than once for the same or part of the same service,
E. Payment for service under the MA program is based on the assumption
that the service is medically necessary for the well being of the
reclplent. Thus requiring the treatment to have an expected positive
affect on the reciplent's well beilng is reasonable because only such a
treatment 1s medlcally necessary.
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F. Minnesota Statutes, section 256B.04, subdivision 15 requires the
department to determine whether health services are necessary and
reasonable In consultation with a professional services advisory group.
The advisory group 1ls comprised of the peers of the health service
providers. (See part 9505.0185 and the corresponding SNR.) A health
service 1s reasonable if the provider's professional peer group accepts it
as a safe and effectlve means to avoid or treat the 1llness. Item F is
reasonable because it 1s consistent with the accepted standard of
professional practice,

G. The requirement under this 1tem is the same as for all other
services. The physiclan 1s the person llcensed to diagnose, treat, and
prescribe for a patlent's health condition. In carrying out these
responsibllities, the physiclan exercises his professional judgment about
the services that are medically necessary for the patient, Therefore,
requiring the service to be on a written order of the physician and part
of the plan of care.is reasonable because it documents the physiclan's
Judgment of what 1s medically necessary and because the wriltten record
reduces the possibillity of error and misunderstanding about the service
the physiclan prescribes,

Subp. 3. Payment limitation. This subpart 1s necessary to clarify that a
preventive service must directly affect the reciplent's physical:or mental
health, even though 1t may serve other purposes, in order to be eligible
for medical assistance payment, The service must be medically necessary.
Items A and B are reasonable because they exclude from medical assistance
payment services whlch are not health related and therefore are not
medically necessary.
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9505.0360 PRIVATE DUTY NURSING SERVICES.

Subpart 1. Definition. "Private duty nursing service" 1s a term used in
this rule. A definition 1s necessary to clarify its meaning and set a
standard. The definitlon 1s consistent with 42 CFR 440.80.

Subp. 2. Prior authorization requlrement. Minmnesota Statutes, section
256B.04, subdivision 12 requires the department to set limits on the types
and frequency of covered services. The 1limit of 50 hours per month
provides service on an intermittent basls durlng a month, For example, 1t
would provide private duty nursing service throughout a month at the rate
of three hours per day, four days per week. The number of hours is large
enough to avold burdening the provider with paperwork. If additional
service 1s medically necessary, a different and more suitable type of
service may be required or a more economical service not requiring the
skills of a registered nurse or licensed practical nurse may be a feasible
supplement of the 50 hour limit of prilvate duty nursing service. An
example of g different and more sultable service might be residence in a
long-term care facillity rather than continued resldence in the reclpilent's
own hone. Examples of less costly alternatives include hame health aides
and personal care asslistants who provide services In the reciplent's own
hame. Requiring prilor authorizatlon for an amount in excess of 50 hours
per month 1s reasonable because the department can review the reason for
the request and determine what 1s the appropriate and necessary treatment
at the least cost to the program. A long-term care facllity and a
hospital provide nursing care to reciplent. The amount of nursing care
and whether the care 1s gilven by a registerd nurse or by a licensed
practical nurse depends on the reclpient's condition and needs.
Customarily a registered nurse and a licensed nurse care for several
patients at a time. Thus, a private duty nurse who only cares for one
recipient 1is necessary only under unusual clrcumstances. Requiring prior
authoirzation of private duty nursing service in a hospital or long-term
care facllity is reasonable because 1t enables the department to determine
whether such Intensive care is medlcally necessary. The subpart 1s
consistent with Minnesota Statutes, section 256B.04, subdivision 15.

Subp. 3. Covered service. Minnesota Statutes, section 256B.04,
subdivision 12 requires the department to limit the types and frequency of
services covered by the medical assistance program. This subpart is
necessary to specify the required limits.

A. This item 1s consistent with 42 CFR 440.80 which defines private duty
nursing services as nursing services for reciplents "who require more
individual and continuous care than is available from a vislting nurse or
routinely provided by the nursing staff of the hospltal or skilled nursing
facility ...."

B. A reglstered nurse or licensed practlecal nurse 1s not routinely
employed by a medlcal transportatlion service to accompany a reclpilent
requiring medical transportation. However, life support transportation 1s
a speclalized form of medical transportation that 1s used when a recipient
has a medical condition or dlasgnosls requiring medically necessary
services before and durlng the reciplent's transportation as permitted
under part 9505.0315, subpart 2. A registered nurse or licensed practical
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nurse may be required to provide the service. The cost of such a private
duty nursing service is not included in the medical assistance payment
schedule for medical transportation. If private duty nursing service 1is
medically necessary during life support transportation, then it is
reasonable to pay for it on a separate schedule as a covered service.

C. This item 1s conslstent with Minnesota Statutes, section 256B.02,
subdivision 8 (17).

Subp. 4. Payment limitatlons. Minnesota Statutes, sectlon 256B.04,
subd.12 requires the department to place 1imits on the types and frequency
of covered services. This subpart 1s necessary to establish the
conditlons a service must meet in order to be eliglble for payment.
A. This item 1s consistent with 42 CFR 440.80 (b) which sets an
eligibility standard for federal financlal participation. Requiring a
written order 1is reasonable because a written order avoids confuslon and
provides a clear record.
B. The reclplent's physiclan is the individual who has the knowledge and
sklll to dlagnose the recipient's health condition. The reciplent's
physiclan therefore assures, directs, and coordlnates the recipilent's
overall medlecal care which may include a broad array of services. The
physlclan customarily specifles these services in a written plan of care.
Private duty nursing service may be specified. Therefore, this item is
reasonable because 1t assures the service will be coordinated with the
total array and thus 1t promotes quallty care hased on the reciplent's
condition.
C. 42 CFR 440.70 (b} sets the standards for the provislon of nursing
service as a home health service. This item 15 conslstent.with the
federal regulation. The department dces not have the abllity to
" coordlnate private duty nursing services wlth the other services the
reciplent requires or to determine whether another service such as a
personal care service or home health service is more appropriate than
private duty nursing service. A home health agency located in the
recipient's comunity knows community rescurces ard 1s able to arrange the
provision of health services in the recipient’'s home In an efficient, cost
effective manner. (See the SNR for parts 9505.0290 and 9505.0295.) The
quality of such cocordination by the home health agency is assured because
the agzency must meet the standards necessary to be certified by Medlcare.
Therefore, it 1s reasonable to require the services to be coordinated by
the hame health agency 1if such agency 1s available In the reciplent's
local trade area because the agency can assure that the services are
appropriate and necessary. If such an alternative 1is not avallable, then
the department wlll pay for a possibly more expenslve alternative,
D. This 1tem 1s consistent with customarily accepted ethilcal
conslderations that discourage the practice of one family member giving
professional health care to ancther member of the same famlly. This item
1s conslstent with the position of the Minnesota Nurses Assoclation. It
1s also consistent with part 9505.0335, subpart 10, item E. Furthermore,
it is reasonable because it ensures that medical assistance will not be
requested to pay for care that 1s a custamary responsibility of family
members toward each other,
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9505.0365 PROSTHETIC AND ORTHOTIC DEVICES.

Subpart 1. Definitions. This subpart is necessary to clarify the meaning
of terms used in this part and set a standard.

A. "Ambulatory aid" 1s an abbreviation commonly used by health care
providers to refer to a category of prosthetic devices that assist a
person to move fram place to place. Examples include canes, walkers,
wheelchairs, and braces. These devices substitute for the support of a
defective or mlssing body part of the user. The abbreviatlon is
reasonable as 1t is conslstent with common usage and shortens the rule.

B. This definition is conslstent with 42 CFR 440.110 (c)(2).

C. "Hearing ald" is an abbreviation commonly used by providers and the
general publlc to refer to a device used to replace a missing body organ
or assist a malfunctioning body organ, the ear. The abbreviation 1is
reasonable as 1t consistent with camon usage and shortens the rule.

D. "Hearing ald dispenser" is a recognized occupation that provides a
medically necessary service to a reciplent. It 1s reasonable to limit the
term to a person who has slgned a performance agreement with the
department because the performance agreement sets the standards to be
eligible for medical assistance payment, minimizes the possibility of
misunderstandings between the provider and the department, and enables the
department to monltor the compliance of the hearing ald dispenser.

E. The definition 1s conslistent with 42 CFR 440.120 (e¢). Furthermore, 1t
is consistent with 42 CFR 405.260 (f)} (1) and 42 CFR 405.231 (h) in regard
to prosthetic devices and to 42 CFR 405.260 (g) (1) in regard to orthotic
devices,

Subp. 2. Eligible providers; medical supply agreement, This subpart 1s
necessary to specify a condition to be eligible as a provider in the
medical assistance program., It 1s consistent with 42 CFR 431.107 which
requlres an agreement between the medicald agency ard each provider
furnishing services. Requiring a performance agreement 1ls reasonable
hecause it clarifles the termms and conditlions for payment, reduces the
possibility for misunderstanding between the provider and the department,
arxl enables the department to monitor the provider's compliance with the
contract terms. The subpart 1s also conslstent with Mlnnesota Statutes,
sectlion 256B.04, subd.2, concerning the carrylng out of the medical
assistance program in an efficient and impartial manner and cooperating
with the federal goverrment to qualify for federal aid.

Subp. 3. Payment limltation; ambulatory ald. Minnesota Statutes, section
256B.04, subdivision 12 requires the department to place 1imits on the
types of service eligible for medical assistance payment. Minnesota
Statutes, section 256B.04, subdivision 15 requires the department to
safeguard agalnst the use of unnecessary or Inappropriate use of medleal
assistance services. U2 CFR 440.230 (d) permits the department to use
medical necesslty as a criterlion in limlting service. A physician 1is
qualified to make determmlnations of medical necessity. Thus, it 1s
reasonable to require an ambulatory ald to be prescribed by a physiclan so
that the reciplent's need for the aild 1s medically determined, However,
prescription of ambulatory alds requlires knowledge and expertise in a
particular area to ensure the device 1s the most approprlate and effectlve
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one at the least cost, A general practitioner may not have such
knowledge. Providers who have the speclalties llsted 1n the subpart are
inowledgeable and expert about ambulatory alds, Therefore, 1t is
reasonable to limit payment eligibllity to devices prescribed by or in
consultation with these persons because devices so prescribed will be
appropriate to the medical needs of the reclplent.

Requirling prior authorization of devices that cost in excess of the limits
specified in the provider's performance agreement 1s reasonable so that
the department can revliew the need for the equipment and determine whether
the requested device 1s the most approprilate and effectlve one at the
least cost. This determilnation 1s consistent with Minnesota Statutes,
section 256B.04, subdivision 15. The prior authorization requirement is
slmilar to the cne for durable medical supplies, In part 9505.0310,
subpart 3, item A.

Subp. 4. Payment limitation; hearing ald. Thls subpart is necessary to
limit the types of service that will be eligible for medical assistance
payment as required by Minnesota Statutes, section 256B.04, subdivision
12. Selecting a hearing ald that wlll supplant the loss or correct the
malfunctloning of a recipient's hearing 1s a task that requires specific
expertise. An audlologist 1s a person wlth such expertise. (See the.
definition in subpart 1, item B.) Requiring the physician to consult with
the audlologlst 1s necessary and reasonable to safeguard agalnst
inappropriate and unnecessary service as required by Minnesota Statutes,
section 256B.04, subdivision 15. The subpart 1s conslstent with 42 CFR
440.230 (d) which permits a service limitation based on medical necessity.
A. Changes In hearing capaclty occur slowly. Under most circumstances

. the prescription will remain effective for a flve year perlod. However,
if change occurs rapidly enough to require a new prescriptilon more often
than once in flve years, prilor authorization 1s a means to permit the
department to determine the circumstances and authorize payment for a
medically necessary new prescribed hearing ald. The item is reasonable
because 1t safeguards agalnst unnecessary and inapproprlate services and
yet provides a means , prior authorilzation, for a reclplent to obtain a
medically necessary new ald within the time limitation,

B. The reclplent has a responsibility to care for equlpment purchased by
medical assistance for hls or her Individual use. Thus the 1tem 1s
reasonable as it safeguards against unnecessary services, as required
under Minnesota Statutes, sectlon 256B.04, subdivision 15. However, prior
authorizatlon of repalrs more than once a year 1s reasonable because a
need for repalr may arise from unusual clrcumstances and prior
authorization does permit the department to review the need for the repair
and to monitor the circumstances as requlred under utilization control
procedures. Requiring the vendor to ltemize the charges is reasonable
because the department needs the ltemizatlon to determine whether the
billing 1s appropriate.

C. Minnesota Statutes, section 256B.04, subdivision 15 requires the
department to safeguard agalnst lnapproprlate and unnecessary services.
This item 1s conslstent with that requirement. If the dispenser can show
that additional visits are medically necessary during the calendar year,
then prior authorization can be obtained for medical asslstance payment of
the service. Thus the item 1s conslstent with the requirement of basing
service payment on medical necessity.
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D. The effectiveness of a hearlng aid depends on batteries in good
condition. Thus replacing batterles is medlcally necessary to ensure that
the hearing ald functions properly. This item 1s consistent with the
criterion of medical necesslity. Because the life of a battery depends on
the circumstances in which it is used, 1t 1s reasonable not to specify a
1limit on the number supplled or length of service.

E. This item 1s consistent with the requirements of 42 CFR 456.280.

Subp. 5.. Payment limltation; general., Thls subpart is necessary to
specify a payment limitation applicable to items that are rented or under
warranty. The subpart is consistent with Minnesota Statutes, section
256B.04, subd. 15 which requires the department to safeguard agalnst
unnecessary payments.

Subp. 6. Excluded prosthetic and orthotic devices. Minnesota Statutes,
section 256B.04, subdivision 12 requires the department to place limits on
the types, and frequency of service eligible for medlcal assistance
paynent. This subpart 1s necessary to specify the limits.

A. If Medicare denies a clalm on the grounds that service is not
medically necessary, the reciplent may appeal the denial to Medicare as
permitted under 42 CFR, part 405. Medical assistance 1s the payer of last
resort. It 1s reasonable that medlcal assistance accept Medicare's
determination of not medically necessary.

B. This item 1s consistent with 42 CFR 440.230 (d) and Minnesota
Statutes, section 256B.0Y4, subdivision 15.

C. Part 9505.0310, subpart 2, specifles the payment limitations for 1tems
of durable medical egulpment furnished to residents of long-term care
facilities. This item 1s consistent with that subpart. Unless the device
has been modified to meet the reciplent's individual need or 1s necessary
for the recipient's continuous care and exclusive use, the nursing home is
expected to provide the device as a routine service and payment for the
device is included within the per diem payment of the long-term care
facility. An example of such a device 1s a wheelchalr that can be used
Interchangeably by many residents. However, some devices such as hearing
" alds are deslgned according to a specific reclplent's prescriptlion. The
1tem is reasonable because 1t safeguamds agalnst duplicatlve and
unnecessary payments at the same time as 1t provides for payment of
services to meet a recipient's unique needs.

D. and E. The cost of repalring a rented device or the cost of servicing
a device owned by a long-term care facllity is the responsibllity of the
owner. Such costs are included in setting the rental fee for the device
-ard the per dlem payment to the long-term care facllity.

F. A device whose primary purpose i1s to serve the convenience of the
owner 1s not medically necessary. FPFor example, an electric hospltal bed
1s only a convenience for the caregiver If the reclplent 1s not capable of
manlipulating the controls to change his positlon. Thils item is reasonable
because these devices are not medically necessary.

G. Minnesota Statutes, sectlon 256B.02, subdivision 8 states that
"'"medlical assistance' or 'medical care' means payment of part or all of
the cost of....care and services for eliglble individuals...." Part
9505.0175, subpart 42, defines a reclpient as a person determined eligible
for medlcal assistance. Therefore, this item is consistent with the
purpose of the medical assistance program. An example of a device not
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recelved by a recipient is an orthotic or prosthetic device made to a
reciplent's speciflcation but not delivered before the reciplent's death.
See also part 9505.0125, subpart 1, item C.

H. This item 1is consistent with the requirement of Minnesota Statutes,
section 256B.04, subdivision 15 in regard to safeguarding against
unnecessary use of medical assistance services and with 42 CFR 440.230 (&)
authorizing limltations based on medical necessity.

I. A provider who both prescribes and supplies a device profits from both
the examlnation necessary to prescribe and the sale, Thus, a conflict of
Interests exists as the provider may prescribe an unnecessary device in
order to obtaln the sale. A consultant who advises the physiclan and
sells the prescribed device also has a potential conflict of interests.
Thus this item 1s reasonable and necessary to safeguard agalnst
unnecessary or inappropriate use of medical assistance services and excess
payments as required by Minnesota Statutes, sectlon 256B.04, subdivision
15.

J. This item 1s similar to provisions in other medical assistance rules,
Including parts 9549.0010 to 9505.0080 setting standards for reimbursement
of long-term care facilities. Tt is designed to avold a conflict of
Interests that might occur when the physiclan receiving payment for
preseribing the device also stands to profit indirectly through the sale
of the device by a famlly member. This item i1s conslstent with item I.

It is reasonable and necessary to safeguard agalnst unnecessary or
inappropriate use of medical assistance services and to safeguard agalnst
excess payments as requlred by Minnesota Statutes, section 256B.04,
subdivision 15.

K. Replacement batteries provided on a schedule under a medical
assistance contract are pald according to the terms of the contract.
Therefore, excluding them from payment on a separate schedule 1s necessary
ard reasonable to ensure compliance with Minnesota Statutes, section
256B.04, subdivision 15.
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9505.0380 PUBLIC HEALTH CLINIC SERVICES

Subpart 1. Definition., " Public health clinic services" is a term applied

in this part to certain health services offered by a public health agency
that 1s responsible to a local board of health under Minnesota Statutes,
sectlions 145.911 to 145.922. A definition of the term "public health
services" 1s necessary to clarify its meaning and set a standard. Public
health clinics are a speclal category of non-profit community health
clinic: they are a department of or responsible to one or more
govermental units such as a county or city whereas a community health
clinlc as defined in part 9505.0255, subpart 1 is usually operated by a
private non-profit organizatlon. They are usually located in an urban
area and are similar in function, direction, and purpose to a rural health
clinic established under 42 CFR, part 491 to serve a low income rural
population. Such a rural clinilc must provide its services under the
direction of a physicilan. The definition is reasonable because 1t
differentlates between the types of clinles providing similar health
services but retalns a conslistent standard for supervislon of the service
by a physiclan. (See parts 9505.0250, subpart 2, item B and 9505.0255,
subpart 3, 42 CFR 491.7(a), and Minnesota Statutes, section 256B.02,
subdivision 8(4}.)

Subp. 2. Eligible health services. Thils subpart is necessary to specify
the services that are eligible for medical assistance payments as public
health clinlc services. All services listed in items A to E are primary
care services that can be glven in an alternative care setting such as a
public health clinic and that are necessary to maintain good health (1items
A and D), prevent health problems (items B and D), or to meet the health
needs of a special clientele (items € and E). This subpart is reasonable
as 1t limits the eligible services to those medically necessary services
that can be approprlately given as a flrst level of care in an alternative
setting. (See part 9505.0255, subpart 2). Further establishing payment
eligibility of a publle health clinic payment for the same services
provided by a camunity health clinic is consistent with the requirement
of Minnesota Statutes, sectlon 256B.04, subdivision 2, that the program be
uniformly adninistered throughout the state.
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9505.0395 RURAL HEALTH CLINIC SERVICES

Subpart 1. Definition. "Rural health clinic service" is a term used in
thls part to describe a health service provided by a rural health clinic.
A definition 1is necessary to set the standard for eligibility for payment
under the medical assistance program. U2 CFR, Part 491 prescribes the
conditions that a rural health clinic must meet in order to qualify for
reimbursement under medical assistance. The provision is consistent with
the federal regulation and 1s reasonable in order to inform affected
persons of campllance requirements.

Subp. 2. Covered services. The provision 1s necessary to infom affected
persons of the standards a clinic must meet in order to recelve medical
asslstance payments for its health services. 42 CFR 491.8 specifies the
staffing and 42 CFR 491.9 specifles the written policles on patient care
that are necessary to be ellgible for medical assistance payment.
Furthermore, it is reasonable to apply to rural health clinic services the
same limitations appllcable under these rules to the same services in
another settlng because Mlnnesota Statutes, section 256B.04, subd. 2
requires the department to administer medical assistance in an impartial
manner uniformly throughout the state. The subpart also 18 consistent
with the comparability requirements of 42 CFR U4U40.240.
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9505.0405 VISION CARE SERVICES.

Subpart 1. Definitions. This subpart is necessary to define terms used-
in this part and set a standard for eligibility for medical assistance
payment.

A. "Complete vision examination" is a term used in this part that
describes a set of visual services. Minnesota Statutes, section 256B.N2,
subdivision 7, includes wlthin the definition’ of "vendor of medical care"
a person furmilshing visual services within the scope of his licensure,
However nelther the statutes nor federal regulations define visual
services or the camponents of visual services. Therefore, a definition is
necessary to clarify 1ts meaning. The definition 15 reasonable because it
describes a set of visual services that are within the scope of licensure
of a physiclan, under Minnesota Statutes, Chapter 147, and that encompass
the visual services regarded by physiclans as the prevalling standard of
practice.

B. Minnesota Statutes, section 256B.(02, subdivision 7 includes "optical
services" within the scope of 1its definltion of "vendor of medlcal care."
However, the statute does not define the term. One aspect of optical
service is the preparation, fitting, and maintenance of devices designed
to asslst sight. Optilcal service may also be iInterpreted more broadly to
include the prescribing of sight assisting devices. Minnesota Statutes,
sectlon 256B.02, subdivision 8(11) requires eyeglasses to be prescribed by
a licensed practitlioner in order to be eligible for medical assistance
payment. Practitioners licensed in Minnesota to prescribe eyeglasses are
physlcians under Minnesota Statutes, Chapter 147, and optometrists under
Minnesota Statutes, section 148.56, 42 CFR 440.120(d) requires eyeglasses
to be "prescrlbed by a physiclan skilled in diseases of the eye or an
optometrist."” Thus the definition is reasonable because it 1s consistent
with statute and federal regulations and because 1t uses a word
(dispensing) commonly applied to the preparation and giving out of
medicines. {See "dispensing", The Amerlcan Heritage Dictionary of the
English Langauge.)
C. Minnesota Statutes, section 256B.02, subdivision 8 (11), authorizes
medical assistance payment for eyeglasses but does not define the term.
Nor is the term defined in Minnesota Statutes, section 256B.04,
subdivision 14 (1) which requires volume purchase of eyeglasses through
competitive bldding. A definition is necessary to clarify the term. The
definition is reasonable because 1t 1s consistent with 42 CFR 440.120 (d)
which defines the term. )

D. According to The Amerlcan Heritage Dictionary of the English Language,
an optliclan 1s one who makes or sells lenses and eyeglasses. Both
Minnesota Statutes, section 256B.02, subdivision 8(11) and 42 CFR
440.120(d) require such lenses and eyeglasses to be prescribed by a
licensed practitioner in order to be eligible for medical assistance
payment. Thus the definition 1s reasonable as it is consistent with
statutory and federal requirements for medical assistance.

E. Minnesota Statutes, sections 148.52 to 148.62, specify the licensing
requirements for and the scope of practice of optametrists.

F. Under 42 CFR 440.120(d), eyeglasses prescribed by a "physician skilled
In diseases of the eye" are eligible for medical assistance payment.
However, the regulation does not deflne such a practitioner, Minnesota
Statutes, chapter 147 sets the scope of practice of a physician but does
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not define or set requlrements for an area of speclalized practice such as
diseases of the eye. However, professionally accepted standards of
current medical practice limit treatment of diseases related to the health
of the eye to a physlclan who has had academic and supervised practical
training in ophthalmology in addition to that required for licensure as a
physician. - The deflnition is reasonable because 1t is consistent with
current standards of practice accepted by the medical profession,

G. This deflnitlon encompasses the twc aspects of vision care: service by
a practitioner licensed under Minnesota law and dispensing service based
on the licensed practitloner's prescription. These services are all
eligible for medlcal asslstance payment. Thus the definition is

reasonable because it provides an abbreviation which can be used to
shorten this rule.

Subp. 2. Payment limitations. Minnesota Statutes, section 256B.0A4,
subdivision 12, requlres the department to place 1limits on the types of
services and the frequency with which these services may be covered by
medical assistance for an individual reciplent. Thils subpart 1s necessary
to comply with the statute.
A. The Minnesota Optometric Assoclation recommended to the Govermnor's
Task Force on Health Care in December 1981 that vision examinations
"should be performed every two years rather than annually as currently
prescribed by MA policy." Examlnations at two year Intervals are
reasonable because the eye, except in the cases of children experiencing
a growth spurt and persons suffering certaln diseases, is a stable organ
. that does not change rapidly. Examinatlons more frequent than every 24
months may be medlcally necessary for an adolescent whose eyes may change
significantly during a relatively brief period of rapid physical growth.
More frequent examinatlons may also be medlically necessary to monitor the
vision and eye health of a person with a condition such as cataracts,
glaucaoma, and diabetes. Therefore exceptions are necessary to pay for
more frequent examinations that are medlcally necessary. Prior
authorization of the examination under parts 9505.5000 to 9505.5030 1s a
reasonable requirement because thls program glves the department an
opportunity to compare the reciplent's need to the criterla established to
determine medical necessity.
B. Determination of the medical necessity of eyeglasses 1s part of a
camplete vislon examination. Thus the limit on the provision of _
eyeglasses 1s consistent with item A which also has a 24 month limitation
on payment for a vislon care service. Permitting a replacement of each
lens to be eligible for medical assistance payment 1s reasonable to ensure
the reciplent obtalns the medically necessary service. Requiring prior
authorization of additional pairs or replacements of a lens within a 24
month period is reasonable because 1t 1s consistent wilth Minnesota
Statutes, section 256B.04, subdivislon 12 in regard to limiting the
frequency of servlice while at the same time providing for medically
necessary exceptlons.

Subp. 3. Payment limitatlon; more than one reciplent on same day in same
long-term care facility. The provider of vislon care services to
reclpients reslding In a long-term care facility usually 1s not a full
time staff member of the facility but 1s sameone who comes to the facility
at the recipient's request. The provider has a right to be pald for these
services and for the expenses he may Incur In travelling to the facility,
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using the facility, and placing equipment at the facility. Thus, the
payment amount set for a procedure code under part 9505.0445, item E
includes an amount for administrative overhead, travel, and other
non-repetitive costs a provider may incur in golng to a long-term care
facility. These costs are not incurred for the same provider's visits to
other reciplents in the same facllity on the same day. Thus using the
multiple visit code established by the department 1s reasonable because
1ts use eliminates duplicate payments by medical assistance, reimburses
the provider on a pro rata basis, and pays only for the provider's service
to the addltional reclplents,

Subp. 4. Excluded services. Minnesota Statutes, section 256B.04,
subdivision 12, requires the department to place limits on the types of
services covered by medical asslistance. Minnesota Statutes, section
256B.04, subdlvision 15 requires medical assistance services to be
medically necessary and appropriate. PFurthermore, 42 CFR 440.240(d)
authorizes service limits based on the criterion of medidcal necessity.
None of the 1items A to I is medically necessary. Therefore excluding
these items 1s reasonable because they do not meet the eligibility
standard. The excluslon of items A to I is consistent with the past
practice of the department. .
J. A purpose of prior authorization is to determine the medical necessity
of a health service before the service 1s given. If a required prior
authorization 1s nelther sought nor obtalned, the service's medical
necessity has not been established. Thus 1tem J is reasonable because it
excludes from payment a vislon care service that has not been determined
medically necessary.

K. A provider of vislon care services is responsible for accurately and
appropriately performing the services necessary for the recipient. An
error In prescribing, selecting frames, or measuring a reciplent for
eyeglasses means the reciplent does not receive the vislon care service
that 1s medlcally necessary. Because medical assistance payment is
limited to medically necessary services, requiring the provider to bear
the cost of correcting the error is reasonable.

L. Services that are experimental or nonclinically proven by prevailing
community standards do not meet the criterion of medically necessary
services. Thus 1tem L 1s reasonable because MA payment is limited to
medically necessary services.
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9505.0415 LONG-TERM CARE FACILITIES; LEAVE DAYS

Subpart 1. Definitlons. This subpart 18 necessary to clarify the meaning
of terms that are used In this part. Clarification is reasonable to
Inform persons affected by the rule and thus to encourage compliance.

A. The term "certified bed" 1s used in this part. A definition is
necessary to clarify its.meaning. The definition is consistent with the
requirement of Title XIX of the Social Security Act.

B. "Discharge" or "discharged" is a term used in this part. A definition
1s necessary to clarify 1ts meaning. The definition is consistent with
the clted rule part which is a provision of the rules establishing the
categorical payment rates of hospitals participating in the medical
assistance program.

C. The term "hospital leave" 1s used in this part in computing payments
to hospitals and long-term care facllities. The definition 18 consistent
with the principle embodied in 42 CFR 447.40 concerning payments for a bed
during a reclplient's temporary absence under a plan of care,

D. The term "leave day" is commonly used as a time standard in computing
payments to long-term care facilities. The definition is consistent with
42 CFR U47.40. Limiting a leave day to any portion of a calendar day that
exceeds 18 hours 1s reasonable because the 18-hour period pemits :
resldents to visit thelr families or other places of interest to them
without counting thils absence as a leave day. Thus, the restriction in
the deflnltion means that the absence of a recipilent during all the hours
a person 1s customarily awake will have no effect on the number of the
reciplent's leave days 1If the reciplent returns within the 18-hour period.
E. The term "reserved bed" 1s used in this part as a standard in
computing payments to long-term care facllties. 'The definltion conforms
to the long-standing practice of holding the place of the resident who
must temporarily leave the long-term care facility for hospital care or
for a therapeutic leave. It is consistent with Minnesota Statutes,
sectlon 256B.48, subd.l (g).

F. The term "therapeutic leave" 1s used in this part to refer to a
specific type of leave cammonly taken by residents of long-term care
facllities. The term affects payments to providers. It is necessary to
distinguish between "therapeutic leave" and "hospital leave" as 42 CFR
447.40 permits payment for an absence other than hospitalization only when
the absence 1s temporary and part of the plan of care. The leave glves
the reclplent an opportunity to have experlences consistent with his plan
of care that are not avallable In the long-term care facility and that
wlll beneflt the reclplent's health status. The definition is consistent
with a long-standing practice of the department and with the requirement
of Mlnnesota Statutes, section 256B.04, subd.l about cooperating with the
federal goverrment to obtain financlal aild.

Subp. 2. Payment for leave days. Thls subpart 1s necessary to set a
standard about the medical assistance payment eligibility of leave days.
The subpart 1s consistent with 42 CFR 447.40 which limits payment
eligibility to hospltal or therapeutic leave. It 1s reascnable to require
a faclllity to hold a reserved bed for a reciplent because the reclplent
needs a bed to return to at the end of the leave and returning to the same
long-term care facility ensures the reclplent continulty of care in
familiar surroundings from staff who are acquainted with the recipient and
hls condition. PFurthemmore, 1f reserving a bed were not possible, there
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would be the likellhood that the bed would be required for occupancy by
some other individual when the nursing home meets or exceeds the certified
occupancy rate for the same level of care required by the recipient or for

the facility as a whole 1f all of the beds in the facility are certifled
for the same level of care.

Subp. 3. Hospltal leave. and Subp. 4. Therapeutic leave. These two
subparts speclfy the leave records that are required as a conditlon of
payment eliglbillity for the leave. They are necessary to set a uniform
standard of eligibility. The requirements are reasonable because they
provide an audit trall which the department can use in monitoring the
purposes of leaves to determine coampllance with these rules and in
computing payments for reserved beds on leave days. Requiring the same
records for both types of leave is reasonable to ensure a uniform standard
for an audit trail.

Subp. 5. Payment limitations on number of leave days for hospital leave.
Minnesota Statutes, section 256B.0Q4, subd. 12 requires the department to
place limits on the types and frequency of services covered by medical
asslstance. This subpart 1s necessary to set the standard for the number
of a reclplent's hospital leave days that are eligible for medical .
assistance payment. The subpart 1s consistent with 42 CFR L447.40 (a)
which permits payments to reserve a bed during a recipient's temporary
absence and furthermore permits a state to specify the limitatlons on the
reserved bed polley. It is also consistent with the requirements of
Minnesota Statutes, section 256B.04, subd. 2 concerning carrying out
medical assistance 1n an efficlent and economical manner and with
Minnesota Statutes, sectlon 256B.04, subd. 15 concerning safeguarding
against excess payments as this subpart will 1imit the period of duplicate
payments for a reciplent's beds In a hospltal and a long-tem care
facllity. Minnesota historically has allowed 18 consecutive leave days.
The department belleves that thls limit has provided sufficient time to
accomplish the purposes of the leave because the department knows of no
hardships resulting from the 1imit, Therefore, the 18 day limit is
reasonable as 1t balances the reclplent's need for a reserved bed while on
leave and the right of the facllity to be paild for reserving the bed
against the statutory requirement of safeguarding against excess
payments. PFuthermore, it 1s reasonable to limit the payments to separate
and distinct episodes of hospltalization because this limit safeguards
against underutillzation or overutilization or ilnapproriate use of
hospital services as required in Minnesota Statutes, section 256B.04,
subd.15. Permitting an exceptlon for an emergency is reasonable as an
emergency cannot be anticipated and calls for Immedlate action. Limiting
payment for rehospitalization for the same illness (other than an .
emergency) to an eplsode which recurs at least two days after discharge is
reasonable because the Interval of two days safeguards against premature
dlscharge and underutilization of hospltal services subject to a fixed
rate rimbursement based on diagnostic category as required by Mimnesota
Statutes, sectlon 256B.04, subd.15. It 1s necessary and reasonable to
specify In item B that the health comditlon "was not evident at the time
of discharge" because the recurrence of a previous health condition may
not be evident in its Initlal stages.
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Subp. 6. Payment limitations on number of leave days for therapeutic
leave. 42 CFR 447.40 (a) allows payment only for a temporary absence and
permits the state to place limits on the reserved bed policy. Minnesota
Statutes, sectlon 256B.04, subd. 12 requires the department to place
limits on the types and frequency of service covered by medical assistance
for an Indlviudual reciplent. Furthemmore, Mirnesota Statutes, sectlon
256B.04, subd.15, requires the depar'ment to safeguard against excess
payments. Therefore, this subpart 1s consistent with federal and
statutory requirements and 1s necessary to establish a uniform standard.

A and B. 36 leave days per calendar year représent ten percent of a
year's resldence in the long-term care facility. Hospital leave days and
day trips are not included in the 36-day limit. The 1limit is reasonable
because a client who 1s capable of 1lilving away fram a long-term care
facility during a more extended leave may not require the level of care
avallable In a skilled nursing or intemedlate care facility and thus may
be Inappropriately placed In a long-term care facility.

C and D. Therapeutic leave for reciplents residing in Intermedlate care
facllities for persons with mental retardation or in long-term care
facilities licensed to provide services for the physically handicapped can
be a step toward normalization and living in the community in a less
restrictive setting., (See part 9525.0210, subpart 14.) The more
extensive leave affords time for the reciplent to establish a pattern of
dally living consistent with community-based living or for determining the
continued need for ICKF-MR or physically handicapped facllity placement.

An allowance of 72 days can also be used to permit the recipient to spend
time with his family at home on weekends and during the Christmas season.
Thus, the 72 day perlod 1s reasonable because 1t offers the reciplent an
appropriate opportunity to develop increased soclalization skills and to
spend time with his family.

Subp. 7. Payment limitation on bllling for leave days. Minnesota
Statutes, section 256B.04, subd. 15 requires the department to safeguard
agalnst excess medical assistance payments. This subpart establishes
payment llmits that apply to the circumstances of the long-term care
facility itself rather than to the reclplent as specified in subparts 5
and 6. The subpart 1s consistent with statute and also with 42 CFR 447.40
(a)(2) which permits the state to set limits on the reserved bed policy.
One reason for paylng for reserved beds is to ensure a bed will be
available to the reclpient returning from leave and to ensure that a
facility does not Incur a monetary loss fram keeping the bed unoccupiled
until the reclpient returns. However, a long-term care facility having
vacant beds may have capacity in excess of the demand and would not be in
danger of incurring a monetary loss by reserving the bed for the
reciplent. Therefore, 1t would be contrary to statute and to the concept
of reserved beds to pay to reserve a hed at a time when the demand for
beds 1s less than the facility's ability to meet the demand. Items A and
B are reasonable because they provide evidence that the facility has at
least one bed that 1s In excess of demand. Item C 1s consistent with
Minnesota Statutes, section 256B.48, subd. 1 which establishes the
principle of equalization as a conditlion of a nursing hame's participation
in the medical assistance program.
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9505.0420 LONG-TERM CARE FACILITY SERVICES.

Subpart 1. Covered service. This subpart is necessary to inform affected
persons of the eligibility of long-term care facllity services for medical
assistance payment and the standards that govern the eligibility. The
subpart ensures consistency with the cited rules which set the standards.

Subp. 2. Payment limitation; skilled nursing care facility. This subpart
1s necessary to set limitatlons on the frequency and types of services
eligible for medical assistance payment as required by Minnesota Statutes,
section 256B.04, subdiveision 12.

A. This item is conslstent with 42 CFR 440.40 (a). It is also consistent
with 42 CFR 405.1123 and 42 CFR 405.1124. Consistency with these
regulations is a condition for obtalning federal financlal participation
as required by Minnesota Statutes, section 256B.04, subdivision 4.

B. Parts 4655.0090 to 4655.9900 are rules of the Minnesota Department of
Health that govern the licensing requirements for a skilled nursing care

- facility. Part 4655.5100, subpart 1 requires the facility to have
adequate nursing staff at all times. Minnesota Statutes, section 144A4.01,
subdivision 6 deflnes the term "nursing care." The item 1s reasonable
because 1t ensures consistency with statutes and licensing requirements.
Furthermore, the 1tem is conslstent with 42 CFR 405.1124,

C. This 1tem 1s reasonable to ensure consistency with other rules and to
inform affected persons.

Subp. 3. Payment limitation; Intermediate care facllity, levels I and

II. This subpart 1s necessary to set limitations on the frequency and
types of services eliglble for medical asslstance payment as required by
Minnesota Statutes, section 256B.04, subdivision 12.

A. This 1item 1is consistent with 42 CFR 440.150(a). Conslstency with this
regulatlon 1s a conditlon for obtaining federal financial participation as
required by Minnesota Statutes, sectlon 256B.04, subdivision 4.

B. This item is consistent with 42 CFR 442.307. Its inclusion is
reasonable because 1t Informs affected persons of a requirement about
approprlate care,

Subp. 4. Payment limitation; Intermediate care facllity, mentally
retarded. Thils subpart is necessary to set limitations on the frequesncy
and types of service eligible for medical asslstance payment as required
by Minnesota Statutes, section 256B.0Y4, subdivision 12. This subpart is
consistent with the requirements of Minnesota Statutes, section 144.50 to
144,56 and Chapter 144 A concerning standards and licensing requirements
for long~term care facilities and program standards set for intermediate
care facilitles for mentally retarded persons (ICF-MRs)in parts 9525.0210
to 9525.0430. -

A. 42 CFR 442,418 sets the criteria for admission to an ICF-MR.
Compllance with the criteria 1s necessary and reasonable to obtain federal
financial partlcipation as required in Minnesota Statutes, section
256B.04, subdivision 4.

B. 12 CFR 442,401 defines the term "qualified mental retardation
professional." 42 CFR #42.411 requires an ICF-MR to have a qualified

" mental retardation professional and specifies the professional's
responsibilities. This ltem 1s consistent with the federal regulation.
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Consistency wlth the federal regulations 1s necessary and reasonable to
obtaln federal financlal participation as required by Minnesota Statutes,
section 256B.04, subdivision 4.

C. 42 CFR 435.1009 defines the term "actlve treatment in institutlons for
the mentally retarded " as a condition of eligibility for federal
financlal participation. Thls item 1s consistent with the federal
regulation. Conslstency with federal regulations 1s necessary and
reasonable to obtailn federal flnancial participation as required by
Minnesota Statutes, section 256B.04, subdivision 4.

Subp. 5. Exemptions from federal utilization control. 42 CFR 456.251
defines skilled nursing care facllity services, 42 CFR 456.351 deflnes
intermedlate care facility services. However, SNF and ICF servlices
provided 1n Christian Sclence sanltoria are excluded from the
definitions. Thus, federal regulations exempt Christian Science sanitoria
from utillzatlon control procedures requlred under 42 CFR, part 456,
subpart E for SNF services and under 42 CFR, part 456, subpart F for ICF
services. This subpart is necessary to c¢larify that SNFs and ICFs
operated as Christlan Sclence sanitorla are exempt from utilizatlon
control procedures. The subpart ls consistent with the cited federal
regulations.
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9505.0425 RESIDENT FUND ACCOUNTS.

Subpart 1. Use of resident trust accounts. Minnesota Statutes, section
256B.35, subd. 4 authorizes the department to monitor the use of
expendltures from a resident's personal funds held by a nursing home on
behalf of the resident. Furthermore, Minnesota Statutes, section 256B.35,
subdivisions 2 and 3 specify the purposes for which the funds may be used
and prohibit the use of the funds by the nursing home. This statute
enables the nursing home resident to choose whether the funds are kept 1In
an account at the nursing home or elsewhere. This Subpart ls necessary
and reasonable to Inform affected partiles including nursing homes and
resldents about the statutory requirements and permission.

Subp. 2. Administration of resident fund accounts. Minnesota Statutes,
section 256B.35, subdivisions 2, 3, and 5 state the requirements placed on
a nursing home that desires to mailntain personal need accounts (which are
also called resident accounts) for residents! funds. This subpart 1s
necessary to state the requirements and thus inform affected persons.
Federal regulations that set standards applicable to these accounts are 42
CFR U405.1121 (m), 42 CFR 442.320, and 42 CFR U442.406. Purthermore, the
items in this subpart are consistent with parts 4655.8100 to 4655.4170.
which regulate the handling and protection of the personal funds of
residents by a nursing home that has chosen to accept such personal funds.
A. This item 1s consistent with the cited rules and federal regulations.
B. This item 1s consistent with Minnesota Statutes, section 256B.35,
subd.3.

C. This 1item 1s conslstent with the cited federal regulations, statute,
and health department rules. It 1s reasonable to require a written recomi
S0 that the department is able to carry out the field audits required by
Minnesota Statutes, section 256B.35, subd.4. Allowing five working days
to record the transaction 1s reasonable because 1t balances the resident's
right to an up-to-date record against the possible workload of the staff
assigned to maintain these financial records.

D. This item 1s consistent with Minnesota Statutes, section 256B.35,
subd. 4 which requires the department to conduct field audits. The
requirement that the resident sign a receipt for a withdrawal is
reasonable because 1t protects the resident and the nursing home from
mlsunderstandings about whether the withdrawal was authorized. In
choosing the maximum that could be withdrawn without the resident's
signature, it 1is necessary and reasonable to balance the need to protect
the resldent from possible misuse of funds and the burden that
recordkeeping and authorization procedures place on the nursing home. The
amount of $10 represents 20 percent of the monthly income of a resident
whose only Income is the personal needs allowance established pursuant to
Minnesota Statutes, sectlon 256B.35, subd.l. ‘Therefore, the requirement
of a signature to withdraw $10 or more 1s reasonable because the
requirement protects many residents from possible unauthorized use of a
slgnificant portion of their monthly incame.

E. This item 1s consistent with Minnesota Statutes, section 256B.35,
subd. 2. The cost of staff time required to maintain resident fund
accounts 1s reported as a general and administrative expense on the cost
report required under part 9549.0040, subpart 7. Therefore, prohibiting a
charge for this service 1s reasonable to prevent duplicate payments and to
conserve resident funds.
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F. This 1tem 1s reasonable because 1t protects the resident from pressure
and thus protects the right of the resident to use the funds as he or she
deems approprlate for personal benefit.

G. This item 1is conslistent with item F and with Minnesota Statutes,
section 256B.35, subdivisions 2, 3, and 4,

H. The prohibition In this item 1s consistent with the prohibtion in
Minnesota Statutes, sectlon 256B.35, subdivision 3 that the nursing home
may not "in any way use the funds for nursing home purposes."

I. Tis 1item is necessary and reasonable to inform persons who have an
interest in or a flduclal responsibility for resident fund accounts. This
item is consistent with part 4655.4170 which specifies how the funds of a
resident shall be handled when the resident dles or is discharged from a
nursing haone,

Subp 3. Limitations on purpose for which resident fund account may be
used. Thls subpart is necessary to specify the purposes for which a
resident may not experd funds from his or her resident fund account.
Minnesota Statutes, sectlion 256B.35, subd. 3 states that a "nursing home
may not......in any way use the funds for nursing home purposes. Items A
to F 1list supplles, furmishings, services, and drugs that relate to
"nursing home purposes" In that all these 1tems are routinely supplied by
a long-term care facllity and their costs are allowable in the
determination of the long-term facillty's payment rate under parts
0549.0010 to 9549.0080 or 9553.0010 to 9553.0080. However, it is
reasonable to permit the reciplent's expenditure of funds for 1tems of his
or her own cholce and for hls or her own personal convenlence or pleasure
as provided in the exceptions 1n item D and the provislon sbout the
purchase of a brand name supply or other furmishing that is not routinely
supplied., Thus, the subpart 1is conslstent with statute.
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9505.0430 HEALTH CARE INSURANCE PREMIUMS.

Minnesota Statutes, section 256B.02, subdivision 8 (13) authorizes the use
of medical assistance funds to pay health care Insurance premiums of a
reciplent. This part 1s necessary to inform affected persons. It 1s
consistent with Minnesota Statutes, section 256B.04, subdivision 2 1in
regard to carrylng out the medical assistance program ln an efficlent and
economical manner,
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§505.0440 MEDICARE BILLING REQUIRED

This part applles the concept of "payer of last resort" to covered
services which may be eliglble for payment by Medicare., This 1s
conslstent with the submittal of billings to third party payers as
required In part 9505.0070. It maximizes the use of federal furds in
paying for health care; 1t minimizes the use of state funds and the burden
placed on state taxpayers. The concept ls consistent with 42 CFR 433.138
to 433.139 which broadly define "third party" and permit states to
determlne the optlon for payment of claims by third parties. However,
Medicare attaches liabllity to providers! clalms which are submitted for a
covered service but are determined to be ineligible for Medlcare payment.
In this situation, Medicare regulations presume that the provider
sutmitted the clalms in good faith and will provide reimbursement, unless
it is determined, based upon the provider's claim experience, that the
presumption of good falth should be rebutted. If the provider bases his
limitation on 1ilability, he then bases relmbursement for all claims
sutmitted in good faith but denied by Medicare. (See 42 CFR 405.195 to
405.196 and 42 CFR 405.330 to 405.332.) Since Medicare standards of
coverage are not promulgated as administrative rules and can be changed at
the discretion of the intermedlary, it would be unreasonable for the
Medicaid program to require prilor submlsslon to Medicare if the provider
has reason to belleve that a clalm will be rejected. Such a submission
would Jeopardize the provider's limitation on 1liability and would result
in a loss of relmbursability on all claims, not Just those which would be
subsequently sent to Medical Assistance., Although 1t 1s necessary to
maximize state funds by requiring maximum Medicare payment, 1t would be
unreasonable to institute a policy that might cause providers to lose
payments to which they would otherwlse be entitled under these rules.
Thus, thils part 1s necessary and reasonable to inform affected persons.

It is necessary to specify the basis for determining that the provider's
fallure to sutmit the clalm to Medicare is justifiled in order to set a
standard and inform affected persons. Requiring documentation 1s
reasonable because the documentation provides a wriltten record that
reduces the likelihood of dispute., Furthermore,requiring the
documentation to be correspondence fram Medicare or evidence of Medicare's
denials of similar clalms 1s reasonable because such items support the
belief that submission of a similar claim likewlse would be denled and
would joepardize the provider's liability under the Medicare regulatlons.
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9505.0445 PAYMENT RATES

Minnesota Statutes, section 256B.(05, subd. 3, authorizes the
Commissioner to "establish a schedule of maximum allowances to be paid by
the state on behalf of recipients of medical assistance....." The rate
setting mechanisms are prescribed 1n various state laws and rules or
federal regulations. This part summarizes how rates are determined for
all covered services under the medical assistance program.

Items A to D prescribe the rate setting mechanisms for long-term care
facllity services and hospital services. It 1s necessary and reasonable
to Include this information so that providers, reciplents, and other
affected persons are aware of how medical assistance payments of these
services are coordinated.

E. Providers of services listed in item E are paid the lowest of three
payment rates. It 1s necessary to specify how payments for these services
are determined so that affected persons are Informed. The first two rates
are set by the camissioner under Minnesota Statutes, section 256B.05,
subdivision 3 and the third rate 1s set by the legislature.

When the provider's sutmitted charge 1s the lowest of the three possible
rates In thls item, using the submitted charge as the rate 1s reasonable
because sound econamic practice dictates that a consumer should not pay
more for a service or product than the value assigned by the producer of
the product or service,

The provider's individual customary charge is an historical charge
calculated as the average of a particular provider's submitted charges for
a partlcular service over the calendar year specified in the legislation.
This standard ensures that a provider's payment will not exceed the
average value which he assigned to a particular service in the base year
set by the leglslature. To conserve funds and provide complete
statistical rellability, the base year 1s a year prior to the one in which
the services are delivered. The legislature considers payments based on
charges in the base year to be falr and to reflect the amount the public
Is willing and able to spend for medical assistance services. When the
provider's individual customary charge submitted during the calendar year
. specifled in legislation governing maximum payment rates is the lowest of
the three rates in this item, it is reasonable for medical assistance
payment to be at this rate because it is falr to pay less for a product
that costs less to produce and this practice conserves public funds.

The final standard listed in this item was established by the legislature
in 1984 as a section of the appropriations bill.

It 1s reasonable to pay providers the lowest of the rates in this item
because each rate 1s consldered fair payment and payment of the lowest
rate conserves public funds. This 1s consistent with Minnesota Statutes,
section 256B.04, subdivision 15.

F. The lowest of four payment rates applies to clinic services other than
those provided in a rural health clinic., The first three payment rates
are the same rates as for the services 1n item E above and the same
Justifications apply. It 1s reasonable that these same three rates apply
to clinic services other than rural health clinic services because the
services provided in the cliniecs are those included under item E. The
fourth rate that applies to clinie services, Medicare payment rates for
canparable services under comparable clrcumstances, 1s required under 42
CFR U447.321. Specifying how the payment rate is determined is reasonable
s0 that affected persons are informed.
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G. Providers of outpatient hospital services are subject to the same
payment rates as apply to providers of clinic services. The rates are
Justified as stated in the SNR for item F. Applying the same rates to
outpatient services as to clinic services is consistent with Minnesota
Statutes, sectlon 256B.02, subdivision 8 (4)and subjects hospital
outpatient departments to the same reimbursements rates as all other
providers of services except initial triage, emergency services, and
services not provided or immediately available in clinies or physicians'
offices or fram other providers.

H. It 1is necessary to specify the payment methodology applicable to
ambulatory surgical centers In order to set a standard and inform affected
persons.

Medical assistance payment for facility services performed in ambulatory
surglcal centers or outpatlent hospitals is the lower of the provider's
submitted charge or the Medicare standard rate for facllity services 1n
ambulatory surgical centers. Facllity services are items and services
furnished by an ambulatory surgical center or an outpatlent hospital in
connectlon with a covered surgical procedure. Examples of facility
services Include:

1. Services 1n connection with covered surgeries furnished by nurses,
technical persomnel, orderlies, and other employees of the ambulatory .
surglcal center or outpatient hospital who are involved in patient care.
2. Use by the patlent of facilities such as operating and recovery rooms,
patlent preparation areas, walting rooms, and other areas used by the
patlent or offered for use by the patient's relative in connection with
surgical services.

3. Drugs, bilologicals, surgical dressings, splints, casts, appliances,
and all other supplles and equipment comonly furnished by the ambulatory
surgical center or outpatient hospltal in connection with surgical
procedures. (Drugs and blologicals are limited to those which cannot be
self-administered.) .

4. Diagnostic or therapeutic items and services furnished by the
ambulatory surglcal center or outpatient hospital staff and directly
related to the provision of the surgical service, for example, diagnostic
tests such as urinalysis and hemoglobin.

5. General administrative functions necessary to run the ambulatory
surglcal center or outpatient hospltal, such as ¢leaning, utilities, rent,
etec,

6. Blood and blood products.

7. Anesthesla and any material necessary for 1ts administration.

Physicians' services, including the services of anesthesiologists
administering or supervising the administration of anesthesla to patients
and the patilents' recovery fram anesthesia, are not considered facility
services and will be reimbursed separately according to the appropriate
payment rate established in this part.

When the facllity service charge submitted 1s the lower of the rates
specifled in this item, it 1s reasonable to base the medical assistance
payment rate on this amount because sound economic practice dictates that
a consumer should not pay more for a service than the value the provider
asslgns to the service.

The second payment rate specified in this item 1is the relmbursement
methodology that Medicare applles to facility services in ambulatory
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surglcal centers. Under 1t, all surgical procedures which are commonly
performed in an ambulatory surgical center are placed in one of four
groups, with all procedures within a group reimbursed at a single rate,.
Relmbursement amounts under this methodclogy represent the average
ambulatory surglcal center charges for procedures within each group as
found by a 1981 survey conducted by Medicare with the assistance of the
Freestanding Ambulatory Surgical Association. These average amounts have
been adjusted to reflect the 1981 local wage index and are the rates
currently pald by Medicare to ambulatory surgical centers. (See the
preamble and federal regulations published at 47 Federal Register 34088.)
Since the statutes authorizing Medicare payment for ambulatory surgical
center facility services reimbursement (sections 1832 (a)(z) and 1833 of
the Soclal Security Act) represent an estimate of a fair fee for the costs
of furnishing services, and because HCFA has not adjusted the rates since
they were first publlished in 1982, the rates must be consistent with 1982
charges for ambulatory surgical center facility services, It is
reasonable to base payment limitations for all providers on charges
submitted in 1982 because setting the same limits for all promotes
equitable treatment and efficlent administration of the program. It is
reasonable to use the Medicare standard rate because the rate is based on
ambulatory surglcal center facility charges and, as shown by Medicare's
use of the standard, is a falr fee for the costs of furnishing services.
Services provided at surgical centers are consistent with the definition
of clinic services that 1s in 42 CFR 440.90. 42 CFR 447.321 limits
medical assistance payment for clinic services to the amount allowed by
Medicare for comparable services under comparable circumstances. The
second payment rate 1s reasonable because 1t 1s consistent with this
regulation. It is reasonable to apply the 1limit to outpatient hospltal
services because Minnesota Statutes, section 256B.02, subd. 8 (4) subjects
outpatlent departments to the same relmbursements as other enrolled
vendors for all services, except initlal triage, emergency services, and
services not provided or Inmediately available in clinics or physicilans'
offlces or from other enrolled providers :

It is reasonable to base the medical assistance payment rate on the lower
of the two payment rates because each rate 1s falr and public funds are
conserved 1f the lower rate 1is pald.

I. It 1is necessary to specify the reimbursement methods applicable -to
outpatlent hospital emergency charges in order to Inform affected
persons. Minnesota Statutes, section 256B.02, subdivision 8 (4) specifies
that "hospital outpatient departments are subject to the same limitations
and relmbursements as other enrolled vendors for all services, except
initial triage, emergency services, and services not provided or
Immediately avallable in clinles, physiclans' offices, or by other
enrolled providers." Thus, facllity fees for emergency outpatient
hospltal services are not subject to reimbursement levels which apply to
other vendors. The commissioner 1is authorized under Minnesota Statutes,
section 256B.05, subdivision 3 to "establish a schedule of maximum
allowances to be pald by the state on behalf of recipients of medical
asslstance......" A custamary facility fee for an emergency room was
established in 1983 based on average charges reported by outpatient
hospitals in 1983. This fee has not been adjusted. The fee was
reasonable when 1t was established since 1t represented current charges
reported by providers. Retalning the fee without adjustment since 1983 is
also reasonable because this actlon conserved public funds. 42 CFR
447.204 requires that medical assistance "payments must be sufficient to
enlist enough providers so that services under the state plan are
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avallable to reclplents at least to the extent that those services are
avallable to the general population." Department records show that all
licensed hospltal outpatient departments in Minnesota are enrolled in the
medical assistance program, This fact supports the belief that the
facility fee for emergency outpatient hospital services 1s sufficient to
meet the federal requirement regarding payment rates.

It 1s reasonable to base future adjustments to the outpatient hospital
emergency facllity fee on adjustments in legislation governing maximum
medical asslstance payment rates because these rates promote the equitable
treatment of providers.,

J. It 1s necessary to specify how payments are set for these services so
that affected persons are informed. Payment for home health agency
services 1s not set by legislatlon. Therefore, the maximum payment rates
are set by the comnissloner as provided in Minnesota Statutes, section
256B.05, subdivision 3. The maximum rate for home health agency services
is the lower of the provider's submitted charge or the Medicare
cost-per-visit limit based on Medlcare cost reports submltted by
free-standing hame health agencles in the Minneapolis-St.Paul area 1n the
calerdar year specified 1In legislation governing maximum payment rates in
1tem E. When the provider's submitted charge is the lower of the two
rates 1n this item, it is reasonable that medical assistance payment be
the lower amount because sound econamlc practice dictates that a consumer
should not pay more for a product than the value assigned by the producer
of the product. It 1s reasonable that the second choice of payment rate:
is based on Medlcare cost reports submitted by home health agencies in the
calendar year specified 1n leglislation governing maximum payment rates in
item E because thils consistency promotes equitable treatment of
providers. Medicare distinguishes between free-standing and
hospltal-based home health agencies and permits an add-on amount to each
rate for hospital-based agencies. This add-on amount compensates
hospital-based agencles for higher administrative and general costs
incurred as a result of Medlcare cost allocatlon reporting requirements.
Since Medlcare cost allocatlon methods are not used to determine medical
assistance payment rates for outpatient hosplital services, 1t 1s
reasonable to base medical assistance payment to home health agencles on
the Medicare amount that applles to free-standing agencies. Furthermore,
this action is consistent with Minnesota Statutes, section 256B.02,
subdivision 8 (4).

Medicare home health agency baslc payment rates are adjusted by the wage
index which applies to the standard metropolitan statistical area (SMSA)
in which the services are dellvered. It is reasonable to base medical
assistance payment rates on the wage I1ndex applied to the Minneapolls-St.
Paul area because the hlghest volume of home health agency services are
furnished in the Minneapolis-St. Paul SMSA. Counties that comprise the
Minneapolls-St. Paul SMSA include Anoka, Carver, Chisago, Dakota,
Hennepin, Isantl, Ramsey, Scott, Washington, Wright, and 3t. Croix in
Wisconsin. Thils base 1s also reasonable because a consistent rate
applicable to all providers promotes equltable treatment of providers and
administrative ease. Finally, the use of the wage Index assigned to the
Minneapolis-St. Paul SMSA is reasonable because it is a higher index than
those assigned to rural Minnesota or any other SMSA in Minnesota except
the Rochester SMSA. Thus, basing the payment rate on the wage index for
the Minneapolls-St. Paul SMSA ensures a fair rate for a significant number
of providers.. Using the Medlicare cost-per-visit rates enables the
department to use the Medicare-audited cost report which is familiar to
providers and is accepted by them as determmining a reasonable rate for
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home health agency services and, thus, this use avolds possible
duplication of work for the provider or the department. The Medicare
cost-per-vislt rates ensure that payments for home health agency services
do not exceed the average per diem costs of nursing home care. 42 CFR
440.70 1imits hame health agency nursing services to those which are
Intermittent and the cost-per-visit payment limitatlon ensures compliance
with this requirement.
K. It 1s necessary to specify the payment rates that apply to private
duty nursing services to set a standard and inform affected persons. The
maximum rate for private duty nursing service was established by the
Legislature in the Appropriations Act of the 1984 session. The
commissioner acting pursuant to Minnesota Statutes, section 2%6B,05,
subdivision 3 has determined that the maximum rates should be 1ncreased
annually in order to malntaln equity with personal care assistant rates
and, thereby, to ensure the recipients' access to private duty nursing
services as required under 42 CFR 447.204. Adjusting the rates according
to the Consumer Price Index-Urban of the Minneapolis and St. Paul area is
reasonable because this Index prepared by the Bureau of Iabor and
Statistles of the United States Department of Labor measures the
cumulative increase in the price of urban consumer goods and is used by
business and labor to make wage and price adjustments. According to the
Bureau of Labor Statistics, the Consumer Price Index-Urban of the
Minneapolis and St. Paul area is the only index published for Minnesota.
It 1s reasonable to base payment for private duty nursing services on the
lower of the maximum rate set by the Legislature (adjusted for inflation)
and the provider's submitted charge because sound ecormic practice
dictates that a consumer should not pay more for a product than the value
assigned by the producer.
L. This item 1s necessary to specify the payment limits that apply to
personal care assistant services to set a standard and to inform affected
ybersons. The maximum relmbursement rate for personal care assistant
services was established by the camissioner under the authority of
Minnesota Statutes, section 256B.05, subdivision 3. The present maximum
is $6.08 per hour. The rate is reasonable because it 1s similar to the
wages pald in the Minneapolis and St. Paul area to persons such as nursing
aldes who perform similar work. The wage scale for nursing assistants
under the contract of the Hospital and Mursing Home Employees Union, Local
113 starts at $5.40 per hour. A telphone survey (completed on 10-28-86)
of home health agencles in the metropolitan area found that the average
hourly wage for home health aides 1s approximately $6.00 per hour.
The payment rate for personal care assistant services was initially based
on prevailing wages for nursing aldes and similar providers In the
Minneapolis-St. Paul area. Thereafter, the rate was adjusted as provided
in applicable Appropriations Acts of the Leglslature. At present,
Mirnesota Statutes, sectlon 256B.02, subd. 8(17) requires the payment to
be adjusted annually based upon the changes in the cost of living or the
cost of providing services. It is reasonable to adjust the rates
according to the Consumer Price Index-Urban for the Minneapolis- St. Paul
area because this index 1s prepared by an agency responsible for such a
statistic, the Bureau of Labor Statistics of the United States Department
of Labor, and 1s accepted by business and labor as a measure of the
cunulative increase in the price of urban consumer goods since the base
year of the Index. Use of the.urban index for the Minneapolils-St. Paul
area 1s reasonable because 66 percent of personal care services are
furnished in this area of the state. See the SNR of item J for the
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‘countles Included in the Minneapolis-St. Paul standard metropolitan
statistical area (SMSA). Purthermore, using one adjustment index is
reasonable because one rate applicable to all personal care assistants
pranotes equitable treatment of personal care assistants and
administrative efficiency. Finally, according to the Bureau of Labor
Statistics, the Consumer Price Index-Urban for the Minneapolis and St.
Paul area 1s the only index published for Minnesota. It is reasonable to
base payment for personal care services on the lower of the maximum rate
set by the Legislature (adjusted for inflation) and the provider's
submitted charge since sound econcmic practice dictates that a consumer
should not pay more for a service than the value assigned by the provider.,
M. Part 9505.1590, subpart 5 establishes the payment rates and annual
increases for EPSIT clinies. Including the cltation here 1s necessary and
reasonable to Inform affected persons and ensure coordination of rules
governing medical assistance services.

N. Part 9505.0340, subpart 7, items A to C establish the payment rates
for pharmacy services., Citing this part in this item is necessary and
reasonable to Inform affected persons and ensure coordination of rules
governing medical asslstance services.

0. Specifying the payment rate for rehabilitation agency services is
necessary so that affected persons are informed. Covered services
provided by rehabllitation agencles include physician services,
psychological services, and rehabilitative and therapeutic services.
Because these services are included in the payment rates set in item E, 1t
is reasonable to apply the rates of item E to services provided by
rahabilitatlon sgencles. See the SNR for item E for justificatlon of the
three payment rates.

P. Specifying how payments are determined for rural health clinic
services 1s necessary to inform affected persons. 42 CFR 447.371
specifies the methods of calculating medical assistance payment for rural
health clinlc services. The regulations offer the choice of paying for
ambulatory services other rural health clinle services in clinics other
than provider clinics either according to a camprehensive rate per visit
determined by a Medicare carrler or according to the rate set for each
service by the department. The comprehensive rate established by the
Medicare carrler 1s based on current actual allowable costs as specified
in 42 CFR 405.2426. Rates set by the department (that is by the
commissioner) are based on charges in the year prior to the year in which
the services are delivered. Thus, the latter method was chosen because it
promotes equitable treatment of providers and conserves public funds. See
also the SNR for 1ltem E. :

Q. Tis ltem 1s necessary to specify the method used to determine payment
rates for laboratory and x-ray services so that affected persons are
informed. Justification for the first two payment rates in this item is
the same as discussed under item E. Using the 50th percentile of usual
and customary fees based upon billings submitted by all providers of the
service In the calendar year specified in the legislation as a payment
limitation for laboratory and x-ray services 1s reasonable because these
services are specified in the legislation. (The most recently enacted
legislation 1s the Appropriations Act of the 1984 session of the
Legislature.) Use of the third method 1s consistent with Minnesota
Statutes, sectlon 256B.02, subdivision 8 (4) which subjects hospital
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outpatient departments to the "same limitatlons and reimbursements as
other enrolled vendors for all services except initlal triage, emergency
services, and services not provided or immediately availlable in clinics,
physiclans' offices or by other enrolled providers. The fourth method 1s
consistent with section 9303 of the Consolidated Omnibus Budget
Reconciliation Act (COBRA) of 1985 (P.L.99-272) which states that medical
assistance may not exceed the amount Medicare recognlzes for the tests.

It is reasonable to pay providers the lowest of the four rates because
using the lowest rate conserves public funds and promotes cost
effectliveness In the medical assistance program.

R. This item 1is necessary to set a pyament rate standard ard to inform
affected persons.

(1). Mimesota Statutes, sectlon 256B.04, subdlvision 12 requires the
department to set maximum payment rates for "recognized provider({s) of
transportation services." Hurthermore, the statute requlres the
reimbursement to be made "at reasonable maximum rates that reflect the
cost of providing the service regardless of the fare that might be charged
by the provider for similar services to individuals other than" medical
asslstance recipients. Therefore, this subltem 1s necessary to set a
standard. Minnesota Statutes, section 256B.04, subd. 15 requires the
department to safeguard agalnst excess payments. Therefore, limlting
payment to the lowest of the possible charges ls consistent with the
statute. Medicare maximum charges are based on HCFA's review of payment
claims submitted to HCFA. Similarly, the department establlishes maximum
allowable charges based on its experlence of costs and claims for

payment. When the provider's usual and customary charge or the charge
submitted by the provider is fthe lowest, its use 1s reasonable because
sound econanic practice dictates that a consumer should not pay more for a
service than the value assigned by the producer of the service., The
cholces are resonable because they are fair and conserve the public funds
used to pay for services to medlal asslstance reciplents.

Minnesota Statutes, section 256B.04, subd.l2 (c) requires proration of
payment when a provider transports two or more persons simultaneously 1n
one vehicle. However, proration of the costs of ancillary services 1s not
reasonable as an anclllary service 1s furnlshed on an individual basis
according to a specifilc medical need. (See definition in part 9505.0315,
subpart 1, item A.) It is reasonable to permit separate payment for these
ancillary services according to the type of service because such payment
will ensure the provider's costs are falrly reimbursed and at the same
time conserve medical assistance funds by basing payment on the actual
service used. _

(2). Minnesota Statutes, sectlon 256B.04 (12) requires the department to
establish rates for payment of covered transportation services. This
subpart is necessary to establish the rates and conditions for payment of
speclal transportation services. Requlring the payment to be the lowest
of the three possible charges 1s conslstent wlth the requirement of
Minnesota Statutes, section 256B.04, subd. 15 of safeguarding against
unnecessary payment. When the provider's actual charge for the service or
the provider's usual and custamary rate is the lowest of the cholces, 1ts
use 1s reasonable because sound economle practlice dlctates that a consumer
should not pay more for a service than the value assigned by the producer
of the service. The medical asslistance maximum allowable charge 1is
established by the department based on its experlence of costs and clalims
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for payment. Therefore, the cholces are reasonable because they are falr
and conserve public funds used to pay for services to medical assistance
recliplents.

Minnesota Statutes, sectlon 256B.04, subd. 12 requires the department to
relmburse for "each additional passenger carried on a single trip at a
substantially lower rate than the first passenger carried on that trip."
Two components enter into the reimbursement schedule for special
transportatlion: a flat rate for service to a recipient and a mileage rate.
The mileage rate is prorated according to the number of persons in the
vehicle so that the provider receives 100 percent of the rate. In setting
the percent of the allowed base rate per person in the vehicle, the
department considered both the statutory réquirement to use a
"substantially lower rate" and the need to set the rate high enough to
encourage providers to carry several passengers at the same time.
Achieving such a balance is necessary and reasonable because it 1is
consistent with the statutory requirement to operate the progam in an
economlical and efficient manner. A provider who carries more than one
passenger on the same run completes the run at less cost to himself and in
a shorter time than several single-person runs would require. Thus the
provider has an opportunity to enhance cost savings and to Increase income
through serving a greater number of persons in the same time. Under the
prorated schedule, a provider's total payment for a run is: 160 percent of
the one person base rate when two persons are carried; 210 percent of the
base rate when three passengers are carried; 240 percent of the base rate
when four passengers are carried; and so on. (The mileage reimbursement
1s added to these amounts.) Therefore, the prorated schedule is
reasonable because 1t 1s consistent with the statutory requirement of
"substantlally lower" and provides a falr incentive to encourage a’
provlider to carry several passengers at the same time.

(3) and (4). Minnesota Statutes, sectlon 256B.0L4, subd. 12 requires the
department to provlde an opportunity for all recognized transportation
providers of nonemergency transportation to be reimbursed at maximum rates
established by the department. These subitems are necessary to specify
the payment llmitatlon required by statute. They are consistent with
Minnesota Statutes, section 256B.02, subd.8(16).

(3). The carrier's usual and customary charge 1s the price pald by the
general public for bus, taxicab, and other common carrier services. This
choice 1s reasonable because it 1is equitable that persons who use the same
service should be charged the same fee. Furthermore, it is reasonable to
set the maximum at the department's maximum allowable payment because the
maximum ensures campliance with the requirement of Minnesota Statutes,
section 256B.094, subd. 15 of safeguarding agalnst excess payments.

(4). This subitem 1s consistent with part 9505.0065, subpart 5, item D
and with part 9505.0140, subpart 1, item B which specify the rate pald for
prlvate autamobile transportation of a reciplent. When a person uses a
private vehlcle, the use of the standard deduction per mile allowed by the
United States Intermal Revenue Service for actual miles driven for
business purposes 1s reasonable for the followling reasons: 1. It sets a
clear, uniform mileage rate; 2. These rates are periodically adjusted
upward to reflect inflation in the costs of operating a vehicled and thus
remain reasonable accurate reflections of actual costs.
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S. Thils 1tem is necessary to specify the basls for making payment for
medical supplles and equipment. The relmbursement shall be the lesser of
the provider's submitted charge, the Medicare fee schedule amount, or, if
no Medicare fee schedule amount exists, elther the 50th percentile of the
usual and customary charges submitted to the department for the item or
medical supply In the previous calendar year, minus 20 percent or, in the
event of a new ltem, the manufactureer's suggested retall price, minus 20
percent. The use of a three-tlered methodology for reimbursement is
reasonable because it permits the department to meet the requirements of
Minnesota Statutes, section 256B.04, subdivisions 2, concerning
administration of medical assistance in an economical manner and 15,
concerning safeguarding against excess payments.

42 CFR 447.304 requires that the Medicald agency not pay more than
specifled in this regulation for services provided if the agency wants to
claim federal financlal participation for the services. 42 CFR 447.304
(b) states, "In the case of payments made under the plan for deductibles
and co-insurance payable on an assigned Medlcare clalm for
noninstituticonal services, those payments may be made only up to the
reasonable charge under Medicare." Thus, thls regulation would limit the
department's ablllty to provide reimbursement in excess of the Medicare
allowable if a patlent was covered under both Medlcare and medical :
assistance. It 1s reasonable to adopt thls methodolgy also with respect
to all reimbursements for medilcal equipment and supplles as 1t Insures
equal access to these services by both MA and Medlcare/MA recipients. It
also 1s reasonable because the uniformity of payment methodolgy does not
Impose an extra burden on providers and faclllitates the department's
processing of requests for relmbursement. The Medicare relmbursement
rates are widely known and available to providers of medlecal equipment and
supplies. Using this method should enhance a provider's knowledge as to
what the medlcal assistance reimbursement will be for a particular 1tem.
It 1s necessary to establish a payment methodology for equipment for which
Medicare has yet to establish a reimbursement amount. This may occur
elther because it 1s an 1tem that Medlicare does not cover or because the
item 1s so new that Medlicare as not yet determined a reascnable charge for
it. In thils case, the department proposes to tle the reimbursement to the
50th percentlle of the usual and custamary charges submitted to the
department for the ltem or medlcal supply 1n the previous calerdar year,
minus 20 percent. This methodolgy is reasonable because of the
avallabllity of the usual and customary charges for all similar Iltems pald
for by medical assistance during a calendar year. Taking the 50th
percentile of charges submitted by the providers ensures that the
department detemmines the average of such sutmitted charges and thereby is
- not penallzing those providers who may submit charges higher or lower than
the median. - Taking the 50th percentile also insures that the department
is not providing more reimbursement for an 1ltem of medical equipment or a
supply than the average cost for the item amongst providers of the item.
The mark-up or profif margin for providers of medical supplles and
equipment is 40 percent. By reducing the 50th percentile of the usual and
customary charges by 20 percent, the department 1s providing a proflt of
20 percent to the provider. The reduction of the usual and customary 50th
percentile by 20 percent is reasonable because most medlcal assistance
services are tled to the 50th percentile of the usual and custamary for
1982. (See Minnesota Statutes, section 256.967.) The increase in the
consumer price index urban medical (CPIU-Medical) for the pericd from
1/1/83 to the present has been 31 percent. The corresponding increase in
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the consumer price index-urban for the Minneapolis-St. Paul area 1s 11.85
percent. The blended rate of increase is about 21.4 percent. Thus, the
20 percent figure approximates the percentage reductlon applied to many
other services covered by medical assistance and general assistance
medical care. Providers who seek reimbursement in an amount that 1s less
than the 30th percentile will of course recelve that amount instead. This
lesser amount 1s reasonable because sound economic practice dictates that
a consumer should not pay more for a service than the value assigned by
the producer of the service.

It is reasonable to provide a reimbursement mechanism for an item of
medical equipment or a medical supply for which there 1s no information
about usual and customary charges in the previous calendar year. Such an
item might be new and not prevlously covered under medical assistance.
Thus, there would not have been an opportunity to develop a profile of
usual and customary charges for the tiem. In these cases, the department
will use the manufacturer's suggested retall price in lieu of the 50th
percentile of the usual and custamary price. In addition this price will
be reduced by 20 percent, using the same rationale as dlscussed above.
Fmploying this methodology is reasonable as 1t insures consistency and
efficiency in administration. The manufacturer's suggested retall price
also is a price that 1s easily verifiable and accessible to the
department. Using this methodology ensures conslistent and equal treatment
of all providers of the service.

T. Payments for prosthetlc and orthotic devices are not set by
legislation. Therefore, this 1tem 1s necessary to specify how payments
are set for these services so that affected persons are Informed. It is
reasonable to allow one choice of payment to be the provider's submitted
charge as this 1s the value assigned by the provider to hls services or
product.. When the provider's submitted charge 1s the lower of the two
rates 1n this item, 1t 1s reasonable that the medical asslstance payment
be the lower amount because sournd economlc practice dictates that a .
consumer should not pay more for a product than the value asslgned by the
producer of the product. It is reasonable that the other cholce of
payment rate is the fee from the Medicare schedule because the Medicare
fee schedule 1s derived by Medicare fram average charges subtmitted by
providers of comparable services. Finally, when the fee from the Medicare
schedule 1s the lower of the two rates In this item, using the Medlcare
fee as the medical assistance rate is reasonable because choosing the
lower amount 1s consistent with the requirement of Mirmesota Statutes,
section 256B.0Y4, subd. 2 of operating the medical assistance program in an
efficient ard economical manner. It also 1s conslstent with the
requirement of Minnesota Statutes, sectlon 256B.04, subd.l5 of
safeguarding against excess payments.

U. Tis item 1s necessary to speclfy payment rates for services that are
not included in one of the items A to T. It 1s reascnable to require the
payment rate to be conslstent with statutes, federal regulations, and
state rules because the department must implement the statutes and
regulations that govern the medical asslstance program. However, the
payment rate for a particular health service may not be set by statutes or
regulations. Thus, it is necessary to speclfy how the rate for such a
service is determined in order to set a standard and inform affected
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persons. In this event, the use of competitive bldding 1s reasonable
because competitive bidding that is based on fair and open competition
allows the market place to determine the lowest price a qualified provider
is willing to accept for his service or product and, thereby, results in
the department obtalning the service at the lowest possible price. The
use of competitive bidding, thus, is consistent with the requirement of
Minnesota Statutes, section 256B.04, subd.15 of safeguarding sgainst
excess payments. It also 1s consistent with the requirement of Minnesota
Statutes, sectlon 256B.04, subd.2 of operating the medical agsistance
program in an efflcient and economical manner. However, there may be
circumstances in which campetitve bids can not be obtalned because, for
example, there 1s only one provider of a particular service, only one
provider can or is wllllng to meet the standards required by these rules,
or only one provider bids on the requested service. In such
circumstances, negotiating a rate with the provider 1s reasonable because
the negotlation process provides an opportunity for each side to state its
terms and reach a settlement that 1s acceptable to both.
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9505.0450 BILLING PROCEDURES; GENERAL

Subpart 1. Bllling for usual and customary fee. This subpart 1s
necessary to establish the standard for bllling medical assistance. It 1is
consistent with the present practice of the department as specified iIn
part 9500.1080, subpart 2. Billing for service after the service is given
to or recelved by the customer 1s a standard business practice. ’
Monltoring whether a recipient actually sought and recelved a service for
which payment has been made in advance would be difficult, would possibly
increase the reporting burden on the provider, and would be inconsistent
with the requirement of Minnesota Statutes, sectlon 256B.04, subdivision 2
to carry out the program in an effective and efficlient marmer. Finally,
submitting a bill for services that have not been provided to a reciplent
1s a fraudulent claim subject to the provisions clted in part 9505.0460.
The definition of the term "usual and customary" is found in part
9505.0175, subpart 49,

Subp. 2. Time requlrements for clailm submission. This subpart is
necessary to establish a standard concerming timeliness for sutmission of
clalms. It 1s conslstent with 42 CFR 447.45 (d) (1) in regard to the
12-month requirement. A time limit for requesting an adjustment is
reasonable because the department needs to be able to close its records on
a clalm. Custamary business practice 1s to pramptly notify the payer by
rejecting the payment and requesting an adjustment. This item only
requires the provider to request the adjustment and allows a period of six
months after the payment date., The period of time is reasonable as it
balances the need of the department to close its files in a timely manner
agalnst the right of the provider to request an adjustment. Furthermore,
it 1s reasonable as subpart 3 does provide exceptions for circumstances
beyond the provider's control.

Subp. 3. Retroactlve bllling. As provided in part 9505.0110, subpart 1,
retroactive eligibility for medical asslstance is available for three
calendar months before the month of application if an individual satisfies
the requirements of parts 9505.0010 to 9505.0150. Thus, if a person who
is determined retroactively eligible received covered services during the
three month period of retroactive eligibility, medical assistance will pay
for the servlices to the extent of the person's eligibllity under parts
9505.0010 to 9505.0150. This subpart 1s necessary to inform providers who
have glven covered services to retroactively eligible persons about the
effect of the retroactivity on thelr billing procedures. It 1s reascnable
to permit the provider to bill the department the provider's usual and
custamary charge so that the provider's claim is handled in the same
manner as claims not Involving services to a retroactively eligible
person. Thils action 1s consistent with Minnesota Statutes, section
256B.04, subd. 2. which requires the department to administer medical
assistance 1n an Impartial manner. Furthemore, it 1s reasonable to
require the provider to relmburse the reciplent who paid the provider's
usual and customary charge because such reimbursement will prevent the
provider from recelving double payment for a covered service and also
protect the right of the retroactlvely eligible person to receive medical
assistance in meeting the cost of a covered service,

Subp. 4. Exceptions to time requirements; Al though subpart 2 establishes

timeliness standards for submitting claims, circumstances beyond the
provider's control may make it Iimpossible for the provider to ccmply with
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- subpart 2. This subpart 1s necessary to specify what these circumstances
are so that providers will be eligible to submit claims for payment

A. This item 1s consistent with 42 CFR 447.45 (d)(4)(11).

B. This 1tem 1s consistent with 42 CFR #447.45 (d) (4) (iv) which permits
the department to make payments at any time in accordance with a court
order. It 1s reasonable to require the claim for payment to be submitted
within six months of the court order as this time limitation is consistent
with the time perlod in which to request an adjustment under subpart 2.
C."and D. The department may erroneously reject a clalm or a local agency
may provide inaccurate or incomplete information. Therefore, it is
necessary to provide a way to correct these errors which are not the fault
of the provider. The department annually processes about eight million
provider claims, It is not reasonable, and is certainly not cost
effectlve, to expect the department to be able to pull information from
the system once the time limit for submitting a claim 1s past.

Furthermore it ls a standard business practice to require the person
requesting correction of an error to provide all the informatlion necessary
to make the correction. The information specifled 1s reasonable as it is
Information that the provider has and the department does not. In item C,
it is reasonable to require the local agency's verification of the
reciplent's eligibility in order to ensure compliance with Minnesota .
Statutes, sectlon 256B.02, subd.8. The six month time limit is consistent
with the time period to request an adjustment under subpart 2.

Subp. 5. Fomat of claim. The department needs certain essential pieces
of information in order to accurately process a claim. This subpart is
necessary to specify the required information. The 1ltems listed permit
the department to use a computer billing system and thereby promote
operation of the program In an efficlent and economical manner. Some
procedures and services such as surgeries and medical supplies vary
sufficiently from routine so that a payment rate can not be provided
unless there 1s full disclosure of records and reports. Therefore, the
item 1s reasonable because it provides a way to make payments consistent
with these rules and the requirement of Minnesota Statutes, section
256B.04, subdivision 2 to carry out the program in an efficlent,
econanical, and Impartial manner. Requiring the provider to iInclude the
information about a required prior authorization or second surgical
opinion 1s reasonable to coordinate rules governing medical assistance
services and informm affected persons of all requirements.

Sub. 6. Repeated submission of non-processible claims. Minnesota
Statutes, section 256B.04, subd. 2 requires the department to carry out
the medical assistance program in an efficient, economic and impartial
manner and to the end that the program is uniformly administered
throughout the state. As stated in the SNR for subpart 5, one method used
by the department to carry out the statutory mandate 1s to specify the
essentlal pleces of information needed to process a claim. The required
Information includes the data and documentation necessary to obtain a
required prior authorization, approval of a surgical procedure requiring a
second or third opinlon, and hospital admission certification. It is the
experience of the department that a few providers have a pattern of
repeatedly submitting incamplete information so that the department can
not process the clalms without obtaining the required information. The
department must repeatedly notlfy these providers that additional
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information 1s required in order to process the clalms. In doing so, the
department 1s spending medical assistance funds and, thus, is being
preventive from carrying out the medical assistance program in the
efficient and effective manner required by statute. Therefore, this
subpart ls necessary to inform providers of the consequences of repeated
sutmission of non-processible clalms and to encourage campliance with
these rules. Identifying such repeated behavior as abuse and making 1t
subject to sanction 1s reasonable in order to conserve medical assistance
funds as requlred by Minnesota Statutes, section 256B.04, subd, 2. It
also 1s consistent with Minnesota Statutes, sectlon 256B.04, subd. 10.

Subp. 7. Direct billing by provider. This subpart 1s necessary to Inform
affected persons about a billing procedure. Medlcal assistance 1s a payer
of last resort. Therefore, 1t 1s necessary and reasonable to provide an
exception fram direct billing for circumstances where the recipient has
third party coverage (part 9505.0070) or Medicare coverage (part
9505.0440). This subpart 1s consistent with 42 CFR 447.10.
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9505.0455 BILLING PROCEDURE; BUSINESS AGENT

Some providers employ a business agent who handles the administrative and
financlal detalls connected with the provider's services. This part is
necessary to Inform affected persons of the conditlons under which a

- provider's business agent may submilt the provider's claims for payment.
This part is consistent wilth 42 CFR 447.10 (f). This part also is
consistent with 42 CFR 447,10 (h) which prohibits payment "to or through a
factor, elther directly or by power of attorney." Campllance with the
cited regulations is a condition of obtaining federal financial
participation as required by Minnesota Statutes, section 256B.04, subd.

4. The requirements are reasonable because they are related to the actual
bill processing cost and thus camply with the requlrement of Minnesota
Statutes, section 256B.04, subdivision 15 in regard to safeguarding
against excess payments.

9505.0460 CONSEQUENCES OF A FALSE CLAIM

A provider who wrongfully obtalns medical assistance payment is subject to
certaln consequences which are set out in the federal law, state statutes
and rules cited in this part. Thls part 1s necessary ard reascnable to
coordinate the rules and laws whlch specify the consequences and thereby
to inform affected persons. )
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9505.0465 RECOVERY OF PAYMENT TO PROVIDER

Subpart 1. Department obligations to recover payment. Minnesota
Statutes, sectlon 256B.064 authorizes the commissioner to seek monetary
recovery of medical asslstance payments fram any provider who has been
determined ineligible because of certain specified conduct. This subpart
1s necessary to set the standard and inform affected persons. This
subpart 1s conslstent with parts 9505.1760 to 9505.2150.

A. This item 1s consistent with Minnesota Statutes, section 256B.064,
subdivislion la in regard to intentional error on the part of the provider
for the purpose of obtalning greater compensation than that to which the
provider 1s legally entitled. A payment that is obtained through the
provider's unintentional error is a payment outside of the scope of the
State plan. The provider 1s not entitled to such a payment and, if the
federal audit disclosed 1t, the federal authoritles would seek to recover
the federal portion of such a payment from the state. Therefore, it is
reasonable that the department recover the payment resulting from the
provider's unintentional error as the department should have a right to
recover the amount the federal govermment holds 1t responsible for. Such
a recovery is not a punitive action but merely the correction of an error.
B, Authorlzation control requirements, prior authorization, and billing
procedures are conditlons for medical asslstance payment eligibility. For
example, under prior authorlzation, the department reviews the
circumstances of each request to determine whether the procedure is
medically necessary. Fallure to camply negates the payment. The payment
therefore 1s outside of the State plan. It 1s reasonable therefore to
seek to recover such a payment as the payment was improperly authorized.
C. Medlcal asslstance 1s the payer of last resort. A provider may bill
medical assistance only for the difference between the amount of the
medical assistance payment schedule and the amount pald by a third party
payer. A provider who fails to properly report third-party payments
obtains more money than he 1is entitled to. Therefore, it 1s reasonable to
permlt monetary recovery as the excess payment lies outside the State
plan.

D. This item is consistent with Minnesota Statutes, section 256B.064,
subdivislon la and with parts 9505.1760 to 9505.2150. Its inclusion is
reasonable to coordinate rules governing medical assistance payments and
to Inform affected persons.

Subp. 2. Methods of monetary recovery. Thls item 1is necessary to specify
how to recover money obtained fraudulently or erroneously as specified in
subpart 1. The subpart 1s conslstent with Minnesota Statutes, section
256B.064, subdivision lc In regard to recovery through the withholding of
current payments 1f money 1s currently owed to the provider for other
covered services and In regard to assessing and recovering payment, that
is demanding payment, from the provider if money 1s not owed nor expected
to be owed to the provider. Furthermore, the item 1s reasonable because
1t coordinates this proposed part with part 9505.1950, which also is a
department rule related to monetary recovery.
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Subp. 3. Interest charges on monetary recovery. The department incurs
administrative expenses when it acts to recover money to which a provider
is not entitled. Before the recovery occurs, the provider has had the use
of the money whlle the state acting on behalf of the taxpayer has not. It
1s a cammon business practice to require a person who owes money to a
creditor to pay interest 1f the amount owed results from an error or fraud
of the debtor. Thus, the Minnesota Department of Revenue assesses
interest on the money owed by a taxpayer who Incorrectly reported hils tax
obligation. This item 1s reasonable because 1t 1s consistent with common
business and govermment practlice. Using the Interest rate established by
the Department of Revenue pursuant to statute 1s reasonable as the
clrcumstances are slmllar, namely, money 1is owed to a state agency as a
result of the debtor's error or fraud.
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9505.0470 PROVIDER RESPONSIBILITY FOR BILLING PROCEDURE.

This part establishes the responsibility of the provider for all medical
assistance claims for payment for health services furnished by the
provider. Minnesota Statutes, section 256B.0U, subd. 10 requires the
department to establish procedures for presentment of claims and for
Investigation of facts presented by a vendor of medical care. This part
1s consistent with statute and is necessary to clarify the provider's
responsibility. Placing the burden of responsibility on the provider 1is
consistent with 42 CFR 455.18 which requires the use of claim forms
carrying the provider's signed statement attesting to the truth, accuracy,
and campleteness of the information on the form and carrying a warning
concerming prosecution of false claims. It is also consistent with 42 CFR
455.19 which permits a similar warning statement signed by the provider to
be used on checks or warrants payable to the provider. The part is
reasonable because the provider is the entity that signed the contract
with the department concerning the provision of health care services and
1s the entity that will receive the benefits of payments pursuant to the
contract. Likewlse, holding the provider responsible for the clailms for
services furmished by his or her designee 13 reasonable because the
provider 1s the entlty who signed the contract with the department and is,
thereby, responsible for fulfilling the terms and conditions of the
contract. Parts 9505.1750 to 9505.2150 specify the procedures for
identification and investigation of false statements or misrepresentation
of materlal facts, presentment of false or duplicate claims, or fraud by a
provider. Citatlion of these parts is reasonable because it informs the
affected parties, the providers.
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9505.0475 SUSPENSION OF PROVIDER CONVICTED OF CRIME RELATED TO MEDICARE
OR MEDICAID.

Subpart 1. Crime related to Medicare. 42 CFR 455.208 denies federal
financlal partleipation in payments for services furnished by a Medicald
provider while the provider is excluded or terminated fram Medicare or
otherwlse sanctloned because of fraud or abuse under the Medicare program
under 42 CFR 420, subpart B and 42 CFR 455, subpart C. Requirements
conceming notlice of proposed exclusion or termination for fraud, abuse,
or conviction of program-related crime and notice of and duration of
exclusion or termination are also established in 42 CFR 420, subpart B and
42 CFR 455, subpart C. This part is consistent with Minnesota Statutes,
section 256B.0Y4, subd. 4, which requires the department to cooperate with
the federal goverrment as necessary to qualify for federal aid. The
subpart 1s reasonable because 1t Informs affected persons and encourages
thelr compllance with the regulatlions and rules of the medlcal assistance
program.

Subp. 2. Crime related to medical assistance. 42 CFR 455, subpart C
denles federal financial participation in payments for services furnished
by a Medlicaid provider who has been determined guilty of fraud and abuse
or convicted of a crime related to the medlcal assistance program.
Requirements concerning the effectlve date and perlcd of suspenslon are
found in 42 CFR 455,211 and 42 CFR 455.230. The subpart 1s consistent
with the cited regulations and also with Minnesota Statutes, section
256B.04, subd. 4 concerning cooperation with the federal goverrment as
necessary to obtain federal financial participation. The inclusion of the
subpart 1s reasonable because 1t Informs affected persons.

Subp. 3. Definition of "econvicted." The term "convicted" 1s used in this
part to set a standard that signiflcantly affects the due process rignts
of providers. Therefore, a definition 1s necessary to clarify its
meaning. 42 CFR 455.2 defines "Conviction" or "Convicted" as " a judgment
of conviction (that) has been entered by a Federal, State, or local court,
regardless of whether an appeal from that judgment is pending." The
subpart is consistent with the federal regulation.

Subp. 4. Suspension after conviction of person with ownership interest,
42 CFR 455.106 (c¢) permits the department to "refuse to enter into or
renew an agreement with a provider if any person who has an ownership or
control Interest in the provider" 1s convicted of a criminal offense
related to that person's involvement In a program established under
Medicaid. A person who has an ownership or control Interest in a provider
is able to significantly Influence declsions and actions of the provider.
Implementation of the regulation permits the state to safeguard the
Interest of the public, 1including reclplents and other providers, against
providers who may be unduly influenced by persons convicted of crimes
related to medical assistance, At the same time, it 1s necessary to
protect the provider's rights and thus enable the provider's continued
participation 1f the provider can reasconably be assumed as no longer
subject to the influence of the convicted person. This subpart 1s
consistent with 42 CFR 455, subparts B and C. It is necessary and
reasonable because 1t safeguards the public interest, iInforms affected
persons, and affords providers due process protection.
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Subp. 5. Notice of suspension.

and j

Subp. 6. Right to appeal. Minnesota Statutes, section 256B.064, subd.2,
42 CFR 455.205, and 42 CFR 455,206 specify requirements concerning the
notice of suspension sent to the provider and the provider's right to
appeal. These subparts are necessary to inform affected persons of the
requirements and their rights. They are consistent with statute and
federal regulatlons. They also are consistent with parts 9505.1750 to
9505.2150 which set the standards for the survelllance and utilization
review program under medical assistance. Minnesota Statutes, section
256B.064,8ubd. 2 provides an opportunity for a suspended provider to have
a hearing under Minnesota Statutes, chapter 14, Minnesota Statutes,
sections 14.48 to 14.56 specify the procedures for contested case hearings
conducted by administratlve law judges. The hearing procedures are
consistent with statute. '
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9500.1070 SERVICES COVERED BY MEDICAL ASSISTANCE

Part 9500.1070 1s the exlsting rule that establishes the parameters for
all health care services that are eligible for medical assistance
"payment. The major portion of part 9505.1070 will be repealed when parts
9505.0170 to 9505.0475 become effective. However, because proposed parts
9505.0170 to 9505.0475 do not address all of the services coversd within
part 9500.1070, 1t 1s necessary to retain the provisions of part 9500.1070
for those servlces that are not Inecluded within parts 9505.0170 to
9505.0475 in order to continue thelr eligibility for medical assistance
payment. Therefore, 1t 1s necessary to amend part 9500.1070 in orger to
to continue the medical assistance eligibility of certaln services. The
subparts that must be retained are: the general provision on coversd
services in subpart 1; physician services as specifled 1In subltem § of
item A and B of subpart 4 (related to psychlatric services); services of
other licensed practitioners as specified in item D (psychological
services) of subpart 6; subpart 12, rehabilitative and therapeutic
services; subpart 13, rehabilitative and therapeutic services in long-term
care facilitles; subpart 14, speech pathology, audliology, and physical
therapy provided by independent practitioners; subpart 15, rehabilitation
agencies; and subpart 23, mental health canters. .
See also the REPEALER for a complete listing of the parts and subparts
which will be repealed if parts 9505.0170 to 9505.0475 1s adopted.

The department will not present expert witnesses to testlfy concerning the
provisions of these proposed rules on behalf of the department.

February (| 1987 (/ZJ f’ hu ﬂ@[ﬂ/’

- VICKI SLEEPER, for
SANDRA GARDEBRING, Cammlssioner
Department of Human Services
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