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STATE OF MINNESOTA 
DEPARTMENT OF HUMAN RIGHTS 

In the Matter of the Proposed 
Adoption of Rules of the State 
Department of Human Rights 
Governing Certificates of 
Compliance for Public Contractors 

INTRODUCTION 

STATEMENT OF NEED 
AND REASONABLENESS 

In 1981, the legislature amended Minn. Stat. S 363.073 so 
as to require businesses having more than 20 full-time employees in 
Minnesota at any time during the previous 12 months to have an 
approved affirmative action plan in order to bid for or execute a 
contract for goods and services in excess of $50,000 with a state 
agency. At the same time the legislature passed Minn. Stat. 
§ 363.074 which directs the Minnesota Department of Human Rights to 
adopt rules to implement section 363.073 "specifying the criteria 
used to review affirmative action plans and the standards used to 
review implementation of affirmative action plans." Severa1 drafts 
of the rules have been prepared since 1981, and on two occasions, 
May 16, 1983 and July 30, 1984 versions of these rules were 
published in the State Registar in connection with the Department's 
efforts to promulgate emergency rules. The Department has prepared 
this Statement of Need and Reasonableness in support of its effort 
to promulgate permanent rules . 

In drafting these rules, the Department has relied heavily 
upon the rules and regulations of the U.S. Department of Labor, 
Office of Federal Contract Compliance program set forth in 41 C.F.R. 
chapter 60. These rules have been in effect since at least 
October 20, 1978. The Department, in some instances, has 
incorporated sections of the federal rules word-for-word . In other 
instances, the Department has revised sections of the federal rules 
or drafted its own rules to fit its specific circumstances. The 
fact that many of the proposed rules have as their source federal 
rules which have been in effect for several years and have been 
administered by the federal government to accomplish the same 
object ive on the federal level supports a conclusion that they are 
reasonable. 
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Part 5000.3400/Definitions. 

This section provides definitions of terms which are used in 
the proposed rules . In general, the definitions are needed to 
provide uniformity of meaning and shorter forms of reference. 
They are also needed to avoid unnecessary repitition of 
explanations, minimize ambiguity, and simplify and make easier 
the use of these rules . They are reasonable in that they 
comprise rational explanations of the terms and phrases 
defined. More detailed statements of necessity and/or 

I reasonableness with regard to specific definitions are set
1 

forth below. 

Subpart 1. Scope. This subpart is necessary to specify the 
applicability of the definitions. It is reasonable in that it 
applies the definitions to all parts and subparts of the rules. 

Subparts 2 and 3. The definitions of "affirmative action 
1 policy" and "affirmative action program" are reasonable in that 

they reflect the legislative intent which underlies Minn. Stat. 
S 363.073 that covered contractors must establish and implement 
objectives and procedures which are designed to remove all 
non-job related barriers to employment opportunity and to 
enhance employment opportunities for women, minorities, and 1 

qualified disabled individuals. 

Subpart 4. The definition of the term "availability" is 
r easonable in that it provides a rational explanation regarding 
which minorities and women must be considered to be available 
during the term of an affirmative action program. 

Subpart 5. The definitions of the phrases "civilian labor 
force", "at work" and "with a job but not at work" are 
necessary to provide uniform meaning to the rules which conc~rn 
or make reference to the availability of individuals in the 
"civilian labor for ce". They are reasonable in that they 
provide rational ex planations of these phrases. 

Subpart 6. The term "Commissioner" is defined to eliminate 
repitition throughout these rules of the phrase "of the 
Department of Human Rights." It is reasonable in that it is 
essentially the same definition as that set forth in Minn. 
Stat. S 363.01, subd. 14 and other rules wh ich have been 
promulgated by the department. 

Subpart 7. The definition of the phrase "construction work" i s 
the same as the definition of that phrase contained in the 
rules of the Federal Department of Labor, Office of Federal 
Contract Compliance Program. See 41 CFR S 60-1.3. As such it 
is r easonable in that it is a rational explanation of the 
phrase. 
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Subpart 8. The definition of the term "contract" is needed in 
order to identify which transactions are within the ambit of 
the rules. It is reasonable in that it is a rational 
explanation of the term. 

Subpart 9. The definition of the term "contractor" is needed 
in order to identify which firms and businesses are within the 
ambit of the rules. It is reasonable in that it reflects the 
same criteria that is set forth in Minn . Stat . S 363 . 073. 

Subpart 10. The definition of the phrase "covered state 
contract" is needed in order to identify which state contracts 
are within the ambit of the rules. It is reasonable in that it 
reflects the same criteria that is set forth in Minn. Stat. 
S 363 . 073. 

Subpart 11. "Department" is defined to eliminate repitition 
throughout these rules of the phrase "Department of Human 
Rights . " It is reasonable in that it is the same definition 
set forth in Minn. Stat. S 363.01, subd . 26. 

Subpart 12. The definition of the term "deficiency" is needed 
in order to identify the precise circumstances to which the 
term refers. It is reasonable in that it is a rational 
explanation of the term. 

Subpart 13. The definition of the phrase "disabled individual" 
is needed in order to identify which individuals are included 
within the ambit of the phrase. It is reasonable in that it 
constitutes one of the three criteria included in the 
definition of the term "disability" which is set forth in Minn . 
Stat. S 363.01, subd. 25. The Department determined that to 
include the other two criteria set forth in Minn. Stat. 
§ 363.01, subd. 25, i.e., "any person who .•• has a record of 
such an impairment; or ••• is regarded as having such an 
impairment ..•. ", would dilute efforts to achieve 
affirmative action for disabled individuals by allowing 
contractors to count as disabled, persons who are perceived as 
being disabled but who do not have a functional limitation. 
The definition of "disabled individual" also excludes an 
"alcoholic or drug abuser whose current use of alcohol or drugs 
renders that individual a hazard to the individual or others." 
This limitation is necessary to reflect a similar limitation 
contained in Minn. Stat. S 363.01, subd . 25a , and, as such, it 
is a reasonable explanation of the phrase. 

Subpart 14. The definition of the phrase "good faith effort" 
is necessary to eliminate repitition of the explanation 
throughout these rules. It is reasonable in that it is a 
rational explanation of the phrase. 

Subpart 15. The definition of the phrase "immediate labor 
area" is necessary to enable persons to determine the precise 
geographic area which is being affected when the rules which 
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contain this phrase are applied to specific circumstances. It 
is reasonable in that it is a rational explanation of the 
phrase. 

Subpart 16 . The definition of the phrase "life activity" is 
necessary in order to enable persons to identify individuals 
who are disabled individuals within the meaning of 
Part 5000 . 3400, subp. 13. It is reasonable in that it is a 
rational explanation of the phrase. 

Subpart 17. The definition of the phrase "minorities and women 
with requisite skills" is necessary to clarify what is meant by 
"requisite skills." It is reasonable in that it is a rational 
explanation of the phrase. 

Subpart 18. The definition of the term "minority" is necessary 
to eliminate repitition. It is the same definition as that set 
forth in 41 CFR S 60-4.3, and, as such, is a reasonable 
explanation of the term. 

Subpart 19. The definition of the term "modification" is 
necessary to eliminate repitition of the explanation throughout 
the rules . It is the same definition as that set for th in , 
41 CFR S 60-741.2, and, as such, is a reasonable explanation of 
the term. 

Subpart 20. The definition of the phrase "promotable or 
transferable" is necessary to enable individuals to determine 
which persons are within the ambit of the phrase. It is 
reasonable in that i t is a rational explanation of the phrase. 

Subpart 21. The definition of the phrase "qualified disabled 
individual" is necessary to enable persons to identify which 
individuals are within the ambit of the phrase. It is 
reasonable in that it is the same definition as that contained 
in Minn. Stat. § 363.01, subd. 25a(l). 

Subpart 22. The def i nition of the phrase "relevant recruitment 
area" is necessary in order to enable individuals to determine 
the geographic area which is affected when the rules which 
contain this phrase are applied to specific circumstances. It 
is reasonable in that it is a rational explanation of the 
phrase. 

Subpart 23. The definition of the phrase "substantially 
limited" is necessary in order to enable persons to identify 
individuals who are "disabled individuals" within the meaning 
of Part 5000.3400, subp. 13. It is reasonable in that it is a 
rational explanation of the phrase. 

Subpart 24. he definition of the phrase "utilization analysis" 
is necessary to eliminate repitition of the explanation 
throughout the rules and to identify the functions which are 
included within the ambit of the phrase. It is reasonable in 
that it is a rat ional explanation of the phrase. 
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Subpart 25. The definition of . the phrase "workforce analysis" 
is necessary to eliminate repitition of the explanation 
throughout the rules and to identify the functions that are 
within the ambit of the phrase. It is reasonable in that it is 
a rational explanation of the phrase. 

Part 5000.3410/General Provisions. 

Subpart 1. Purpose. This rule 
purpose of the proposed rules. 
reflects the legislative intent 
§ 363.073. 

is necessary to clarify the 
It is reasonable in that it 
which underlies Minn. Stat. 

Subpart 2. Persons regulated. This rule is necessary to 
enable individuals to identify which contractors are subject to 
the rules. It is reasonable in that it reflects the criteria 
set forth in Minn. Stat. § 363.073, subd. 1. 

Part 5000.3420/Criteria for Approval and Implementation of 
Affirmative Action Plans for Contractors. 

Subpart 1. General requirements. This rule is needed to 
clarify the objectives of the proposed rules and the areas in 
which contractors must implement affirmative action. It is 
reasonable in that it reflects the legislative intent 
underlying Minn. Stat. § 363.073. 

Subpart 2. Proper consideration of qualifications. This rule 
is necessary to insure that covered contractors will examine 
their existing personnel processes to determine whether or not 
they will facilitate the implementation pf the affirmative 
action plan required under the rules and, if not, to require 
the contractor to modify such processes so that they would 
facilitate such a plan. This rule is reasonable in that it 
simply requires the contractor to examine their existing 
personnel processes and make modifications where the criteria 
established in the subpart is not met. 

Subpart 3. Affirmative action plan. This rule is needed to 
clarify the point in time at which a contractor must prepare an 
affirmative action plan, and that, if the contractor has more 
than one establishment, it must prepare and maintain such a 
plan at each establishment. The point in time established in 
this rule at which a contractor must prepare an affirmative 
action plan is reasonable in that it reflects the point in time 
inferred in Minn. Stat. § 363.073. With regard to the 
requirement that an affirmative action plan be maintained at 
each establishment when the contractor has more than one 
establishment, the rule is based upon the rational premise 
that, despite common ownership, different establishments may 
have different practices and policies. In addition, 
maintaining a copy of the affirmative action plan at each 
establishment wi l l enhance the opportunities for employees and 
applicants to view the plan. 
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Subpart 4. Plan review. This rule is needed to clarify how 
often affirmative action plans must be reviewed and updated, 
and, under what circumstances changes in such plans must be 
communicated to employees, applicants and the Department. This 
rule is reasonable in that requiring reviews on an annual basis 
does not impose an undue burden upon the contractor. 
Furthermore, the criteria for determining which changes are 
significant enough to require communication to employees, 
applicants and the Department focus upon areas in which changes 
would have a significant impact upon the rights of i~d~viduals 
and the compliance status of the contractor. 

Subpart 5. Identify plan coverage. This rule is needed to 
insure that contractors will apprise individuals of the 
affirmative action plans, their right to seek benefits under 
the plans and that exercising such rights is voluntary and will 
be kept confidential. It is also needed to insure that 
information regarding the exercise of rights under the plan 
will be used only for purposes under the Human Rights Act, and 
that refusing to participate will not result in adverse 
treatment. Furthermore, the rule clarifies the extent to which 
a contractor must go in determining whether or not an 
individual is "disabled" within the meaning of the rules and 
indicates that compliance with the certificate of compliance 
rules will not relieve a contractor of liability for 
discrimination. This rule is reasoriable in that its provisions 
are consistent with common sense and the burden which it 
imposes upon the contractor, employee and applicant is not 
undue. 

Subpart 6. Notice. This rule is necessary to establish a 
means for notifying employees and applicants that a contractor 
has an affirmative action plan under which they may benefit. 
It is reasonable in that it does not impose an undue burden 
upon the contractor and establishes a means which is commonly 
and successfully used to communicate such information to 
employees and applicants. 

Subpart 7. Employee access to plan. This rule is needed to 
insure that employees and applicants will have access to the 
entire affirmative action plan and that they must be apprised 
regarding when and where they can obtain such access. This 
rule is reasonable in that it does not impose an undue burden 
upon the contractor and it is consistent with a common sense 
approach to requiring a contractor to internally disseminate an 
affirmative action plan. 

Subpart 8. Equal opportunity policy statement. This rule is 
necessary to require contractors to state in writing its 
commitment to the principles of equal employment opportunity. 
This requirement is designed to insure that a contractor fully 
understands the nature and extent of their commitment and that 
by including this statement in the their affirmative action 
plan , the nature and extent of their commitment will be 
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communicated to employees and applicants . This rule is 
reasonable in that it does not impose an undue burden upon the 
contractor and reflects the principles underlying the Minnesota 
Human Rights Act, specifically Minn. Stat. S 363.073. 

Part 5000.343O/Assignment of Responsibility for Program to Executive 
or Top-Management Official. 

This rule is necessary to insure that a contractor has 
identified a person for whom the maintenance, and operation of 
the equal opportunity program is a major, if not the only 
responsibility. This will facilitate the operation of the 
program, and will provide the Compliance Division with the name 
of the responsible official, thereby making communication with 
the contractor more efficient and effective. 

It is reasonable to expect that the contractor would name an 
EXECUTIVE level person to this position so that the designated 
official will have sufficient, broad-based authority to 
effectively monitor, and correct if needed, the contractors 
compliance efforts. 

Subpart 1. Director. This section of the rules spells out 
those start-up and structural steps that must be undertaken by 
the Director to insure that an effective equal opportunity 
program is established and maintained. Items A- G specifically 
detail the minimum duties that would be carried out by the 
Director , in his role as the overall director of the program . 
These duties are reasonable, in that each of them is 
demonstrably necessary to insure that the program devel oped by 
the contractor is carried out . · 

Subpart 2. Director responsibilities. This section specifies 
additional line responsibilities that will be performed by the 
Director on a continuous basis to insure, by a continual review 
and evaluation process, that the program is being effectuated. 
Items A-I provide details about these continuing 
responsibilities so that the need and the actions that must be 
taken to insure compliance will be clear. These duties are 
reasonable in that they represent relatively standard methods 
used to insure compliance with a program. These duties are the 
minimum that must be done by by the director. 

Part. 5000 . 3440/Procedures for Disseminating Policy Internally and 
Externally. 

This rule provides specific instructions concerning the 
internal and external dissemination of the contractors Equal 
Opportunity/Affirmative Action Program (EO/AAP) . 

Subpart 1. Internal. This subpart provides detailed direction 
to the contractor concern ing the nature of the contractor's 
efforts to disseminate the program internally: the items 
labeled A-F identify the measures that the Department wi l l 
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examine to determine if the contractor has made a good faith 
effort to comply with the internal dissemination requirement. 
This is needed to eliminate inconsistency in approach by all 
contractors, and to remove any ambiguity about the requirement. 
The directions given about dissemination are reasonable in that 
they represent a standard methodology already used by companies 
to inform their employees about changes in company policy. 
This is vital to the success of the program, and it would be 
unreasonable for the Department to fail to specify the needed 
components of an effective internal dissemination program. 

Subpart 2. External. This subpart, which details the external 
dissemination required under these rules, is similar to, and is 
as necessary, as Subpart l; that is, it specifies those steps 
that the Deparment will expect all participating contractors to 
carry out to be in full compliance with this subpart. The 
items labeled A-F of this subpart provide the needed 
information that will eliminate any ambiguity about the 
expectations of the Department, and they will insure that all 
participating contractors will be consistent in their approach 
to the external dissemination of their plan. The measures are 
reasonable, in that they identify standard measures long used 
in industry to inform others about their operation, 
particularly for personnel and recruitment purposes. 

Part 5000.3450/Workforce Analysis, Including Availability and 
Utilization Analyses. 

Subpart 1. Workforce analysis . This rule, which requires that 
a workforce analysis be included in all plans submitted 
pursuant to these rules, is necessary iri order to enable the 
contractor, and the Department, to determine if any 
deficiencies exist in the contractor's work force. (See 
5000.3450, subp. 2.) This subpart specifies the type of 
analysis that must be done, and describes the required 
divisions of the contractors report. These divisions are 
standard work force breakdowns used for years by Federal 
Contract Compliance agencies, and they have been accepted by 
the courts as valid indicators of an organization's EO/AAP 
impact. It is reasonable, therefore, to use these standard and 
familiar categories and methods in these rules. 

Subpart 2. Underutilization. This subpart requires that an 
analysis be done of all major job groups to determine if 
minorities or women are being underutilized. This subpart 
directs the contractor to use the analysis called for in 
Subpart 1, and to then, separately for minorities and females, 
find out any work groups that have fewer minorities, or women, 
than would be expected by the contractors analysis. (See 
Subpart 3.) 

Subparts 3 and 4. Minority/Women analysis. Both of these 
subparts are necessary to insure that all contractors are 
informed of precisely what will be expected by the Department, 
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at a minimum, in the contractor's underutilization analysis. 
The measures are reasonable since they represent standard 
indicia used by Federal regulatory agencies which have been 
accepted by the courts. 

There is a need for different indicia for women, since 
availability rates are computed differently for women. This 
factor is added to be in conformity with generally accepted 
practice in assessing female underutilization. 

Part 5000.3460/Goals and Objectives Established by Organizational 
Units and Job Groups Including Timetables for Completion. 

This rule is necessary to insure that all contractors develop 
meaningful goals, including timetables. The need for goals and 
timetables is at the heart of these rules, since it is the 
establishment of goals, and good faith efforts to meet them, 
that will determine if a contractor is in compliance with these 
rules. Subparts 1-11 provide detailed information about what 
will be expected of participating contractors in setting their 
goals and timetables. These are reasonable steps since they 
involve standard methods used nationwide in developing 
effective goals and timetables. This is necessary to eliminate 
the possibility of a badly developed set of goals, that could 
become quotas, which would be improper. By following the steps 
and procedures listed in these subparts a contractor can be 
certain that all appropriate steps have been taken , and that 
the Department will accept them. 

Part 5000.3470/Identification of Problem Areas or Deficiencies by 
Organizational Units and Job Groups. 

Subpart 1. Analysis. This subpart details the need for an 
analysis that must be done by all participating contractors. 
This is necessary in order for the contractor to have clear 
instructions concerning what the Department expects in the area 
of analysis of an on-going EO/AAP to insure that the 
organization is making a good faith effort to attain the goals 
and timetables established pursuant to these rules . 

The required areas of analysis listed in Items A-J are 
reasonable in that they represent the standard steps needed to 
identify areas where compliance may be a problem. The areas 
are consistent with the expectations of these rules, and are 
similar to the areas examined by Federal agencies and the 
courts. 

Subpart 2. Problem areas. This subpart specifies what indicia 
will indicate the need for corrective action on the part of the 
contractor; Items A-Q contain specific information concerning 
those items that would reveal a problem. These are needed to 
insure that all participating contractors use the same 
techniques to determine deficiencies. The items listed are 
reasonable since they are standard indicia used by Federal 
agencies and have been accepted by the courts. 
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Part 5000.3480/Measures to Facilitate Implementation of Equal 
Employment Opportunity Policy and Affirmative Action Programs. 

Subparts 1, 2 and 3 . These sections of the rule specify 
certain measures to assist the contractor in evaluating the 
structure of the company, with regard to pos ition descriptions 
and worker specifications, in order to determine if any 
barriers exist to the employment of minorities and females. 
These are necessary to provide the contractor with a method of 
determining whether any of the contractor's practices have a 
disproportionate adverse impact on women and minorities. This 
requirement is reasonable since all contractors need to be 
aware of those factors that may act to make the contractor's 
EO/APP ineffective. It is also reasonable to use the type of 
analysis called for in these subparts, since they are 
consistent with the methods used by Federal regulatory 
agencies, and have been accepted by the courts. 

Subpart 4. Selection process evaluation. This subpart 
mandates that the contractor evaluate the selection process 
used by the company to insure freedom from adverse impact on 
minorities and females. This is necessary to provide the 
contractor with clear instructions about this vital part of the 
selection process. The contractor needs to know about the 
potential for adverse impact in the selection process. 

The specifics of the subpart call for reasonable attempts to 
discover any unintenti onal bias, or adverse impact. These 
measures are standard measures used to determine the effects of 
a particular selection process, and are therefore reasonable 
and necessary for the full implementation of the contractors 
EO/AAP. 

Subpart 5. Recruitment techniques. This subpart provides 
suggestions about, and sources for the recruitment of 
minorities and women . This is necessary in order to provide 
the contractor with needed information that will assist in 
meeting the goals and timetables established as part of the 
contractor's EO/AAP. The sources listed are reasonable in that 
they are standard sources for the recruitment of women and 
minorities. Items B-J provide the contractor with additional 
ideas about methods for making the selection/recruitment 
process effective. This is necessary to insure that a failure 
to effectively recruit does not lead to the use of quotas to 
meet the contractor's timetables. 

Subpart 6. Promotion. This subpart is the logical extension 
of Subpart 5, which dealt with selection. This subpart 
provides that the contractor must ensure that minorities and 
women are given equal opportunity for promotion. This i s 
necessary, in that for an EO/AAP to be effective it mus t 
provide for upward mobility for those persons recruit~d and 
hired pursuant to the contractor's goals and timetables. The 
Items labeled A-J are suggested measures that the contractor 1 
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can use to assist in insuring the availability of promotional 
opportunities. The measures listed are reasonable, in that 
they represent those methods used by federal authorities, they 
are clear and unambiguous, and, if followed, would provide a 
demonstration of the contractor's good-faith efforts to meet 
the goals and timetables established pursuant to these rules. 

Part 5000.3490/Internal Audit and Reporting Systems. 

This rule requires that a contractor set up a regular 
monitoring process to provide the contractor with on-going 
information regarding the operation of the contractor's EO/AAP 
progress. 

The required reports are necessary, since the contractor must 
be able to discover problems in the program, and the reports 
called for in this rule will provide the data needed to 
determine that. The required reports are reasonable, in that 
any program, to be effective, would require a similar reporting 
and monitoring program. Contractors routinely receive such 
repdrts about the progress being made on projects, and this 
r eport structure is essentially similar, and should impose no 
real burden on any contractor. 

Part 5000.3500/Disabled Individuals Plan. 

This rule requires nonconstruction contractors to develop 
affirmative action plans for the employment of and advancement 
of disabled individuals. This rule is necessary and reasonable 
because section 363.073 of the Minnesota Human Rights Act 
requires public contractors to take affirmative action for 
disabled individuals. Section 363.074 requires the 
Commissioner to issue rules specifying the criteria to be used 
to review affirmative action plans submitted by contractors. 

Part 5000.3510/Additional Required Content of Affirmative Action 
Plans. 

The Department has determined that this rule is redundant of 
requirements contained in Parts 5000.3430, subparts 1 and 2, 
5000.3440, subparts 1 and 2, 5000.3450, subparts 1 and 2, 
5000.3460, subparts 1 and 2, 5000.3470, subpart 2, 5000.3480, 
subpart 5 and 5000.3490. Therefore, in order to avoid · 
confusion, it shall be withdrawn. 

Part 5000.3520/Construction Contractor's Affirmative Action Plans. 

Goals and timetables for minority and female utilization in 
specific geographical areas are to be issued by the 
Commissioner. This is reasonable in that ultimately it is the 
Com1fi:issioner of Human Rights who will review contractors' 
affirmative action plans to determine compliance. The notice 
of the goals and timetables in the State Register is necessary 
to apprise contractors of the actual availability of minorities 
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and females in the contractor's particular geographical area 
and to assist him/her in preparation of an affirmative action 
plan. It will be necessary to periodically revise the goals 
and timetables to reflect the changing availability of 
minorities and females in the covered area. 

Part 5000.3530/Notice of Requirements for Affirmative Action to 
Ensure Equal Employment Opportunity. 

This rule is needed to apprise contractors submitting bids or 
offers on state and state-assisted projects of state 
requirements for affirmative action to ensure equal 
opportunity, and to ensure the contractors' compliance with the 
Minnesota Human Rights Act. 

Item 2 deals with goals and timetables in the notice 
requirements issued by contracting state agencies in the 
solicitation for bids by those agencies. These goals and 
timetables are realistic and reasonable in that they reflect 
the actual availability of females and minorities on all 
construction work in the contractor's covered area. 

It is reasonable to require that contractors not transfer 
minority or female employees or trainees from contractor to 
contractor or from project t o project for the purpose of 
meeting the contractor's goals. The requirement is necessary 
to ensure that contractors maintain representation of females 
and minorities in all phases of a project. It is reasonable, 
therefore, to state that compliance with goals will be measured 
against total work hours performed by females and minorities. 

Item 3 provides that the prime contractor submit notification 
to the department of any subcontracts awarded, including names 
and addresses of subcontractors and dollar amounts of those 
subcontracts. While the department currently has no legal 
authority to requir e subcontractors to adhere to rules 
regarding compliance for state contracts, this requirement 
enables the Department to maintain statistics which may 
necessitate future legislation requiring subcontractors to be 
subject to the same rules as prime contractors. 

Item 4 defines "covered area" as the geographical area where 
the contract is to be performed. It requires that specifics be 
provided by the contracting agency to prospective bidders. 
This information is needed by contractors bidding on projects 
to assist them in setting and achieving their affirmative 
action goals. 

Part 5000.3535/Standard State Equal Employment Opportunity 
Construct i on Contract Specifications. 

This rule r equires that the equal opportunity clause be 
included by state contracting agencies and contractors on state 
and state assisted construction contracts. It is needed to 
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provide contractors with the specific steps they must follow to 
ensure equal employment opportunity. It is reasonable to 
expect contractors to implement the specific affi rmative action 
standards stated in the rule to ensure employment and training 
opportunities for women and minorities. 

Item l reasonably requires contractors to make progress toward 
the goals expressed in the contract solicitation . 

Item 2 reasonably requires that a contractor shall not be 
excused from his/her affirmative action obligations because of 
any collective bargaining agreement or a union's failure to 
refer minorities and women. This is needed to ensure that 
contractors fulfill the affirmative action goals set forth in 
the contract solicitation. 

Item 3 is needed to ensure that minority and female apprentices 
and trainees are not only be utilized in meeting training goals 
but that these apprentices/ trainees receive the commitment of 
the contractor to employ them during the training period and 
upon completion of their training. 

It is reasonable to expect that the contractor hire the 
apprentices/trainees in a good faith effort to achieve all 
goals in employment as well as in training. 

Item 4, steps (a) through (o ) define the minimal affirmative 
action steps a contractor is reasonably expected to take and 
are necessary to ensure the implementation of the contractor's 
affirmative action policy. The requirement to document efforts 
is necessary for the purposes of evaluating the contractor ' s 
compliance with obligations outlined under this rule. 

Item 4(a). Maintaining a harassment-free working env i ronment 
is a vital and necessary part of the contractor's affirmative 
action policy and it is reasonable to expect on-site 
supervisory personnel to maintain such an environment. 

Item 4(b) . Maintaining ongoing contact with minority and 
female recruitment sources is necessary to provide the 
contractor with a source of employment possibilities which may 
have been ignored in the past to aid in his/her attainment of 
affirmative action goals. This is necessary to attract 
minorities and women to jobs where a self-analysis has 
indicated underrepresentation. 

Item 4(c). For the purposes of filing required reports with 
the Department, it is reasonable and necessary for the 
contractor to maintain records of female and minority 
applicants and referrals and action taken on each. 

Item 4(d). Unions are subject to the Human Righ-ts Act 
prohibition of discrimination in the area of employment 
referral based on sex and race. It is reasonable , therefore, 
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to expect contractors to report to the Commissioner a union's 
failure to refer minority persons or women. 

Item 4(e). This step encourages contractors to identify 
barriers in employment opportunities and training programs and 
take necessary steps to eliminate such barriers. It is 
reasonable in that i t equalizes opportunities for those who in 
the past may have been denied opportunity for training and 
advancement because of their minority standing or sex. 

Item 4(f). Communicating t he company's equal employment policy 
to employees, un ions and management personnel is essential to 
the effectiveness of the affirmative action program. This 
communication assures parties of the contractor's commitment to 
the principles of affirmative action. 

Item 4 (g) . An annual self-review and self-analysis of the 
company's policy is necessary to measure progress made on 
affirmative action goals. 

Item 4 (h). External dissemination of the contractor's equal 
employment opportunity policy is necessary to ensure that 
recruiting is conducted on a nondiscriminatory basis and that 
action is being taken to attract women and minorities to jobs 
in the company and make the community at large aware of the 
company ' s affirmative action efforts. 

Item 4(i) . The affirmative action commitment includes efforts 
t o make use of the ser v ices of referral agencies which 
specialize in recruiting women and minorities . Directing 
recruitment efforts to such organizations and to schools in the 
contractor ' s geographical area which may have large number s of 
minorities is a necessary component of the affirmative action 
plan. Notifying training and apprenticeship programs in the 
area of openings in the company is a reasonable requirement 
which will aid in breaking what may have been a past pattern of 
recruitment through r eferrals from the current workforce. 

Item 4(j). Using present minority and female employees to 
recruit other qualified minorities and females is necessary to 
eliminate recruitment barriers and will lead to the desired 
change in the composition of the workforce. 

Item 4(k). An annual survey of current minority and female 
personnel and a program of training and upgrading is necessary 
t o alleviate disparities which may exist in areas of 
administrative , technical, managerial and professional jobs and 
is a reasonable way to achieve affirmative action goals . 

Item 4(1). A continuous monitoring of personnel and 
employment-related ac tivities is necessary to ensure that the 
equal employment oppo rtunity policies and obligations of the 
contractors in those areas are being carried out and that 
personnel practices do not have discriminatory effects on 
protected class employees . 
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Item 4(m). Nonsegregated activities and facilities reinforce 
the contractors' commitment to equal opportunity in all phases 
of employment. It is, of course, reasonable to expect 
contractors to provide separate toilet and changing facilities 
to males and females to assure privacy. 

Item 4(n). Since the Human Rights Act has no authority to 
monitor subcontractors' activities, it is necessary for 
contractors to demonstrate their commitment to the overall 
concept of affirmative action by circulating solicitations for 
subcontracts to minority and female companies and contractor 
associations and to record all solicitations of offers for 
subcontractors from minority and female construction 
contractors and suppliers. 

Item 4(o). It is reasonable to expect a company to evaluate 
supervisors' performance on equal employment opportunity to 
determine progress of the established goals. Such evaluations 
also serve to reaffirm to supervisors the company's commitment 
to affirmative action. 

Item 5 encourages voluntary participation by the contractors in 
associations which make a positive impact on the employment of 
women and minorities . The statement that failure of these 
groups to fulfill the contractor's commitment to affirmative 
action goals is not a defense for noncompliance by the 
contractor because the ultimate responsibility for compliance 
lies with the contractor. 

Item 6 requires that although separate g.oals for minorities and 
women have been established , the contractor is reasonably 
required to provide equal employment opportunity for all 
minority groups (male and female), and all women (minority and 
nonminority). This is necessary to ensure that employment 
opportunities are not provided in a disparate manner. 

Item 7. It is illegal to disc riminate in the area of 
employment based on the factors cited and it is reasonable to 
expect that in pursuit of achieving goals and timetables, a 
contractor will not violate the law prohibiting discrimination. 

Items 8 and 9. These items are needed to make clear to the 
contractor his/her obligation to not enter into subcontracts 
with debarred firms or firms whose compliance certificates have 
been revoked or suspended and to reaffirm that doing so shall 
be a violation of the law. Si nce the Department does not have 
jurisdiction over subcontractors, this obligation is reasonably 
placed on the contractors to ensure that they carry out the 
principles of affirmative action to which they are committed. 

Item 10. It is reasonable to expect the contractor to foll ow 
the specific affirmative action steps otlflined in order to make 
a good faith effort to implement the affirmative action plan . 
Determination of a contractor's failure to comply with these 
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requirements will necessitate the Commissioner's notifying the 
contractor of deficiencies. 

Item 11. It is necessary to appoint an official to the task of 
monitoring the affirmative action policy to ensure that all 
personnel matters, including monitoring, reporting and 
recordkeeping are performed in accordance with the affirmative 
action plan. The information required on each employee need 
not be specifically prepared for purposes of fulfilling this 
requirement if the employer currently has such information in 
existing records which are easily retrievable. 

Item 12. This item makes clear that contractors need to comply 
not only with the rules set forth in this document but, where 
applicable, with other state and federal compliance laws and 
requirement s as well. 

Part 5000.3540 /Construction Contractor Affirmative Action Plans. 

This rule requires construction contractors to prepare 
affirmative action plans for the employment of and advancement 
of disabled individuals. This rule is necessary and reasonable 
because section 363.073 of the Minnesota Human Rights Act 
require s public contractors to prepare affirmative action plans 
for the employment of disabled individuals. Sect i on 363.074 
requires the Commissione r to issue rules specifying the 
criteria to be used in reviewing contractors' affirmative 
action plans. 

Part 5000 .3550/All Contractors; Affirmative Action Plans for 
Disabled Individuals. 

This rule sets forth an affirmative action clause which must be 
included in each state contract. This clause lists the 
specific responsibilities of contractors and the criter ia which 
will be used by the Commissioner to evaluate affirmative action 
plans for disabled i ndividuals submitted by the contractors. 

Item l(a) sets forth the contractors' duty to provide equal 
opportunity for disabled individuals. This statement is 
necessary and reasonable in order to make it clear that the 
contractor has responsibility to provide equal employment 
opportunity and affirmative action for disabled individuals. 
The inclusion of this statement in the contract also makes it 
clear that the contractor has agreed to do so . This statement 
forms the basis of the contractor's affirmative action plan for 
disabled individuals. 

Item l(b). The contractor must comply with the rules and 
relevant orders of the Department of Human Rights. The 
Department is provided general authority to adopt rules under 
section 363.05 of the Human Rights Act and is granted specific 
rulemaking authority under sections 363.074 and 363 . 075 
r elating to affirmative action plans for public contractors . 
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The Department is also authorized to issue orders under section 
363.071 in individual cases of alleged discrimination arising 
under the Human Rights Ac t. Since rules have the effect of law 
and since rules must be complied with in order to have 
effective enforcement of the law, it is necessary and 
reasonable to require contractors to comply with the 
Department's rules. It is also necessary and reasonable to the 
effective enforcement of the law to require contractors to 
comply with orders issued by the Department. 

Item l(c) explains that action may be taken by the Department 
if contractors fail to comply with the rules and orders of the 
Department. It is necessary and reasonable to include a 
statement indicating that action may be taken for noncompliance 
with the affirmative action clause. This statement is 
necessary and reasonable to make clear the consequences that 
may follow for noncompliance. Section 363.073 provides for 
revocation or suspension of the contract in the event the 
contractor fail s to implement an affirmative action plan. 

Item l(d). Contractors are required to post notices in 
conspicuous places frequented by employees. These notices must 
state the contractor's obligation to take affirmative action to 
employ and advance in employment qualified disabled 
individuals. Notices must also state the rights available to 
employees. It is necessary and reasonable for contractors to 
post notices in order for employees and applicants to know that 
the contractor is taking affirmative action for disabled 
individuals. Employees and applicants must first know that the 
contractor has an affirmative action program before they can 
exercise their rights under it. 

Item l(e). The contractor must inform labor organizations with 
whom they have collective bargaining agreements that they are 
taking affirmative action. It is necessary and reasonable for 
the contractor to inform labor organizations of the 
contractor's duty to take affirmative action in order to gain 
the labor organization's voluntary cooperation in implementing 
affirmative action. It is hoped that the contractor and labor 
organization will be able to work together to insure that 
collective bargaining agreements do not contain provisions 
which will hinder affirmative action efforts. 

Item 2(a). Under this requirement, contractors must establish 
a schedule for r eviewing all job descriptions to insure that, 
to the extent that the physical or mental qualifications 
preclude a person with a particular disability from performing 
the duties of the position, they are job-related, and are 
consistent with business necessity and the safe performance of 
the job. The establishment of a schedule for the review of 
physical and men tu l job qualifications is necessary and 
reasonable in order to insure that the contractor will set time 
aside to develop qualifications which meet the criteria listed 
in Item l(a) . The criteria of job relatedness, business 
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necessity and the safe performance of the job are necessary and 
reasonable because these three criteria are the factors used by 
courts in determining whether disc rimination has occurred. 
These standards are also used in the Office of Federal Contract 
Compliance Programs rules implementing section 503 of the 
Rehabilitation Act of 1973, as amended. 

Item 2(b) requires contractors to establish physical and mental 
job qualifications. It is necessary and reasonable to require 
that the physical and mental job qualifications be related to 
the specific duties of the job in question in order that such 
qualifications will not tend to automatically screen out 
disabled individuals. Much discrimination against disabled 
persons occurs because employers set up health standards to be 
met by applicants which have not been proven to be required for 
the satisfactory and safe performance of the duties of the job. 
Many employers have made assumptions without gathering 
supporting evidence that persons with particular conditions or 
disabilities could not perform the job in question. Item 2(b) 
requires contractors to base their criteria on evidence rather 
than myths and misconceptions about disabled persons. 

Item 2(c). The contractor may conduct a comprehensive medical 
examination prior to employment provided and the results of the 
examination shall be used only in accordance with the 
requirements of this section. Information obtained during the 
comprehensive medical examination shall be kept confidential 
except that supervisors may be informed of worker restrictions 
and accommodations, f irst aid personnel may be informed if the 
condition might require emergency treatment and officials of 
the Department of Human Rights and repr~sentatives of local 
human rights commissions shall be informed when they are 
investigating compliance with the Minnesota Human Rights Act or 
a local ordinance . It is necessary and reasonable to permit 
the contractor to conduct a comprehensive medical examination 
in order to determine an applicant's physical and mental 
ability to perform t he job. It is necessary and reasonable to 
require that the results of the examination be used only in 
accordance with the requirements of this section in order to 
insure that i ts physical and mental job qualifications are job 
related for entry level j obs , promotions, demotions and 
training. 

It is necessary and reasonable to require contractors to keep 
medical information confidential in order to protect the 
privacy interests of applicants and employees. On the other 
hand, it is necessary and reasonable to inform supervisors and 
managers of a disabled individual's work restrictions and need 
for accommodation in order to insure that the individual will 
be placed in a job assignment which is not hazardous to the 
individual or to others. It is necessary and reasonable to 
inform first aid and safety personnel of an individual's 
medical condition if an individual has a medical condition 
which might require emergency treatment, so that first aid and 
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safety personnel can make necessary plans to insure that the 
individual will be given prompt and appropriate medical care in 
the event of an emergency. It is necessary and reasonable to 
inform officials of the Minnesota Department of Human Rights or 
local human rights agencies of an individual 's medical 
condition when the Department or a local agency is 
investigating compliance with the Act so that accurate 
information will be obtained during the investigation . 

Item 3 requires contractors to make reasonable accommodation to 
the known physical or mental limitations of an employee or 
applicant unless the contractor can demonstrate that making 
such an accommodation would impose an undue hardship on the 
conduct of the contractor's business. In addition to the 
requirement contained in section 363.073, subdivision 1 that a 
contractor must engage in affirmative action with regard to the 
employment of disabled individuals, section 363.03, 
subdivision 1 (6) requires employers of 50 or more full - time 
employees to make reasonable accommodation to the known 
full-time disabili ty of a qualified disabled person where the 
accommodation would not pose an undue burden. It is necessary 
and reasonable to require contractors to make reasonable 
accommodation to the known physical or mental limitations of an 
individual since without these accommodations disabled 
individuals often cannot perform the essential functions of the 
job. Reasonable accommodations give disabled individual an 
equal chance to perform the job in question on an equal basis 
with nondisabled persons. Accommodations are necessary and 
reasonable since work environments are generally set up with 
the assumption that only nondisabled persons will be assigned 
to them. It is necessary and reasonable to require the 
contractor to provide the accommodation since the accommodation 
may consist of providing a piece of equipment or modifying 
tools or work schedules. 

The rules adopted pursuant to section 503 require federal 
contractors to make reasonable accommodation. The U.S. 
Department of Labor commissioned a study of federal contractors 
to learn their experiences in making accommodations. The study 
found that of the accommodations made by federal contractors 
about half cost the employer nothing and another 30% involved 
expenses ranging between $1 and $500 . See Appendix A. 

Item 3 also provides that the contractor need not make 
accommodations if it can demonstrate that making the 
accommodation would impose an indue hardship on the conduct of 
its business. It is necessary and reasonable to excuse the 
contractor from this obligation if an undue hardship can be 
demonstrated since some accommodations would be too expensive 
or disruptive to the contractor's business. This section 
provides that business necessity or financial expenditures 
would be considered as examples of factors that might be used 
in determining undue hardship. 
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Item 4 prohibits contractors from reducing a disabled 
individual's ra t e of pay because that individual receives 
income from another source such as social security disability 
benefits, supplemental security i ncome, etc . This section is 
necessary and reasonable to make it clear that contractors are 
expected to pay disabled individuals on a basis equal to 
nondisabled individuals and that simply because a disabled 
individual receives income from another source due to the 
individual's disability, the contractor's obligation to pay the 
individual the same rate as paid to nondisabled persons is not 
lessened. This provision is again drawing from the Office of 
Federal Contract Compliance Programs rules. This rule was 
included in the OFCCP's rules because it received comments from 
interested persons pointing out that some employers had 
different pay rates for disabled employees. 

Item 5 requires contractors to conduct a review of their 
personnel policies to determine whether they are conducting 
recruitment efforts such as those listed in item 5. 
Contractors need not undertake all of the listed activities . 

Affirmative action is directed towards eliminating the present 
e ffects of past discrimination . Since the present effects of 
past discrimination against disabled persons are that disabled 
persons are not adequately and proportionally represented in 
the workforce in accordance with their availability in the 
population, it is necessary and reasonable to require 
cont ractors to conduct outreach and recruitment efforts to seek 
out and attract disabled applicants. The activities listed in 
Item 5 are examples dr awn from the OFCCP's rules. These 
e xamples give guidance to contractors ori the steps to be taken 
when conducting an effective outreach and recruitment program. 
Item 5 provides flexibility rather than rigidity by allowing 
the contractor to choose from a variety of options when 
designing its outreach program. Thus, cont ractor s may select 
recruitme nt technique s which would best suit their particular 
business needs. 

Item 6 sets forth requirements for internal dissemination by 
the contractor. The contractor must undertake the ten specific 
activities outlined in this item. This rule is necessary to 
insur e that all employees are notified of the contractors ' 
policies and th e ir rights under those policies. It is 
reasonable in that the methods of dissemination identified are 
common, proven methods for accomplishing dissemination of 
information wi thin businesses. 

Item 6(a). The contractor is required to include its 
affirmative action policy in its policy manual in order that 
all employees will have a clear understanding t hc t the 
contractor has a policy on affirmative action a 11d the nature of 
the policy. 
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Item 6(b). The contractor must publish the policy in its 
newsletter, magazine, annual report and other publications in 
order to inform all employees and others who do business with 
the contractor. 

Item 6(c). The contractor must hold special meetings with its 
managerial and supervisory staff to inform them of the policy 
and of their responsibiltiies to implement it . This 
requirement is necessary in order to insure implementation of 
the policy by all levels of the organization. 

Item 6(d). The contractor must hold meetings with all 
employees to inform them of the policy and to explain to 
employees their individual responsibilities. This activity is 
necessary and reasonable to insure that all employees fully 
understand both the policy and their responsibilities under the 
policy. Such meetings will provide an opportunity for 
employees to raise questions and to gain further detailed 
information about the contractor ' s affirmative action program. 

Item 6(e}. The contractor must disc uss the policy during new 
employee orientation meetings and tra i ning sessions for 
managers. This requirement is necessary and reasonable to 
insure that new employees and managers will be informed of the 
policy and their responsibilities under it. 

Item 6(f). The contractor must meet with union officials to 
inform them of the contractor's policy and to request the 
union's cooperation. This activity is necessary and reasonable 
because the union's cooperation is essential to effective 
implementation of affirmative action . Union cooperation is 
essential for insuring that labor contracts will incorporate 
affirmative action and nondiscrimination policies. 

Item 6(9) . The contractor is required to include a 
nondiscrimination clause in labor contracts and to insure that 
all provisions of the contract are nondiscriminatory . Thi s 
requirement is necessary and reasonable in order to state 
clearly that the contractor will not discrim inate on the basis 
of disability and to insure that discrimination will not occur 
as a result of language contained in labor contracts. 

Item 6(h). The contractor must include articles about the 
accomplishments of disabled persons in company publications. 
This activity is necessary and reasonable in orde r to help 
publicize the accomplishments of disabled individuals . 
Publicity about the accomplishments of disabled individuals 
will aid in breaking down societal stereotypes and negative 
attitudes which may have been held by contractors' employees. 
As more and more company employees at all levels come to know 
the capabilities and accomplishments of disabled individuals , 
they will come t o have greater acceptance of disabl ed 
individua1s ·a~ their subordinates, co-workers or superiors. 
Employment opportunities will be enhanced as a result of the 
publication of articles about disabled individuals. 
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Item 6(i). It is necessary and reasonable to require the 
contractor to post its policy on bulletin boards in order to 
remind employees that the contractor is taking affirmative 
action and that employees and applicants will be protected from 
coercion, intimidation, interference, or discrimination, when 
filing complaints or assisting in investigations. 

Item 6(j). The contractor must include photographs of disabled 
employees if they feature other employees in employee handbooks 
or other publications. The inclusion of photographs of 
disabled individuals will help enhance opportunities for 
disabled individuals by illustrating that disabled persons are 
employed in various positions within the company. 

Item 7 requires the contractor to designate an executive level 
individual to implement the affirmative action program. Item 7 
further delineates the responsibilities of this executive. The 
individual responsible for affirmative action shall develop 
affirmative action policies and internal as well as external 
communication approaches. This item simply indicates who is 
responsible for developing and implementing the affirmative 
action requirements cited in the other items contained in this 
rule. The affirmative action officer executive must identify 
problem areas in the implementation of the affirmative action 
plan and seek solutions to those problems. This requirement is 
necessary and reasonable in order to insure the effective 
implementation of the contractor's affirmative action program. 
The responsible executive must implement auditing and reporting 
methods . Five specific areas must be audited to insure proper 
implementation of the contractor's affirmative action plan. It 
is necessary and reasonable to require the contractor to audit 
and report on its affirmative action efforts in order to assist 
both the contractor and the Department in knowing whether the 
contractor is effectively implementing its affirmative action 
program. The responsible executive must serve as the liaison 
between the contractor and the Department of Human Rights. It 
is necessary and reasonable to have the responsible executive 
serve as a liaison i n order for the Department to know who t o 
contact within the contractor's company to discuss questions of 
compliance with the Minnesota Human Rights Act and the rules 
adopted pursuant to the Act. 

The responsible executive must also serve as a liaison between 
the contractor and organizations of and for disabled 
individuals. It is necessary and reasonable to rguire the 
responsible executive to serve as a liaison so that meaningful 
relationships can be developed and maintained between the 
contractor and organizations of and for disabled individuals. 
These organizations are an important source of job applicants 
and expertise relating to the area of disability. The 
responsible executive must also arrange for involvement of 
company representatives in the community. It is necessary and 
reasonable to require the responsible executive to obtain the 
involvement of company representatives in the community since 
the community is an important source of recruitment. 
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The responsible executive must keep management informed of 
developments in the affirmative action field. This requirement 
is necessary and reasonable in order to insure that the 
contractor is in compliance with all relevant state and federal 
laws and rules related to affirmative action. The responsible 
executive must arrange for career counseling for known disabled 
individuals. This requirement is necessary and reasonable in 
order to help eliminate the present effects of past 
discrimination. Since many disabled individuals have become 
locked into entry-level or deadend positions, because of past 
discriminatory policies and practices, they may develop career 
options and learn of employment opportunities within the 
company through career counseling. 

Item 8 relates to the development and execution of the 
contractor's affirmative action plan. 

Item 8(a) requires the contractor to make available to managers 
and others involved in the personnel selection process the 
physical and mental job qualifications developed pursuant to 
Part 5000.3550, Item 2. This requirement is necessary and 
reasonable since personnel involved in all phases of the 
selection process must know the physical and mental 
qualifications which applicants must meet prior to recruiting, 
interviewing and selecting candidates. Without this 
information, personnel involved in selection might employ 
individuals who do not meet the established job qualifications. 
This could have the effect of continuing to screen out 
qualified disabled individuals. 

Item 8(b) requires the contractor to re~iew all aspects of the 
selection process to insure that the process is free from 
stereotyping. This requirement is necessary and reasonable 
since disabled individuals historically have been stereotyped 
and, as a result, have been denied employment opportunities 
commensurate with their skills and abilities. 

Item 8(c) requires all personnel involved in the selection 
process to be carefully selected and trained to insure that the 
contractor's commitment to affirmative action is implemented. 
This requirement is necessary and reasonable to insure that 
personnel involved in personnel decisions are free from 
discriminatory attitudes and that they are committed to taking 
affirmative action. Because negative attitudes toward disabled 
persons have so insidiously permeated our society, persons in a 
position to select personnel may have lower expectations for 
disabled applicants and may have doubts about their abilities 
to function effectively, competently , and on the basis of 
equality. 

Item 8(d) outlines the requirement that the contractor hold 
b~!~fing sessions with recruiting sources. It is necessary and 
reasonable to requi re briefing sessions with recruiting sources 
to provide information to recruiting sources which they must 
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have in order to refer appropriate applicants to the 
contractor. These briefing sessions are an efficient way for 
contractors to initiate and build relationships with recruiting 
sources for the purpose of obtaining applicant referrals. A 
formal referral process must be implemented. This requirement 
is necessary and reasonable to insure that the contractor will 
have a pool of qualified disabled applicants and to insure that 
both the contractor and the recruiting source will have 
individuals with whom liaison may be maintained. 

Item 8{e) requires contractors to make a special effort to 
include disabled individuals in the personnel relations staff. 
This requirement is necessary and reasonable to illustrate to 
both recruiting sources and applicants that the contractor is 
serious about affirmative action and that it does employ 
disabled individuals. 

Item 8{f) requires contractors to make disabled employees 
available for career days ana other related activities in the 
community. This requirement is necessary and reasonable to 
assist in educating the broader community about the abilities 
and accomplishments of disabled individuals and also in 
breaking down stereotyped attitudes toward disabled 
individuals. As a result of the participation of disabled 
persons in these activities the public will learn that the 
contractor employs disabled pe rson s and will be encouraged to 
do the same. 

Item 8(g) requires contractors to make special efforts to reach 
disabled students as part of their recruiting efforts at 
schools. This requirement is necessary and reasonable because 
recruitment efforts are a key aspect of the contractor's 
affirmative action program. Without effective recruitment the 
contractor would not have a pool of qualified disabled persons 
from which to select employees. 

Item 8(h) requires contractors to make efforts to participate 
in work-study and on the job training programs in cooperation 
with rehabilitation facilities and schools which train disabled 
individuals. This requirement is necessary and reasonable 
since work-study and on the job training programs are an 
important means of giving disabled individuals work experience. 
Participation in these programs often leads to permanent jobs 
within the company or to other employment opportunities. In 
addition, disabled individuals do not often have the same 
opportunities that non-disabled individuals have. In addition, 
they have not enjoyed the same opportunities for other kinds of 
work experience such as summer jobs, which non-disabled persons 
have had. The lack of work experience severely hinders the 
efforts of disabled persons who seek employment at the 
conclusion of educational or other training programs. 
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Item 9 states that contracts with sheltered workshops do not 
constitute affirmative action for contractors unless sheltered 
workshops train employees for employment in the contractor's 
workforce at full compensation. This provision is necessary 
and reasonable to prevent contractors from claiming that they 
have met their affirmative action obligations through 
subcontracts to sheltered workshops. Since sheltered workshops 
employ disabled persons on a non-competitive basis at wages 
usually below the minimum standard required by law, employment 
in a workshop is not equal to employment in the contractor's 
company. This provision is drawn from the OFCCP's rules under 
section 503 . 

Item l0(a) permits the contractor to require medical 
documentation of an individual's disability. This may be 
accomplished by requiring th~ individual to provide medical 
documentation or to undergo a medical examination at the 
contractor's expense. It is necessary and reasonable to permit 
the contractor to require documentation of an individual's 
disability since some disabilities are invisible and since 
participation in the contractor's affirmative action program by 
persons who are not truly disabled would be unfair to disabled 
persons. 

Item l0(b) requires that any determination of disability must 
meet the requirements of part 5000.3550, Item 2(c), be used for 
the purposes of affirmative action and proper job placement, 
and not be usedfor the purpose of excluding or limiting the 
employment opportunities of qualified disabled individuals. 

Item l0(c) requires the contractor to use the American Medical 
Association's Guide to the Evaluation of Permanent Impairment 
as a basis for requiring medical documentation. This 
requirement is similar to a requirement contained in the rules 
of the OFCCP. 

Item 11 requires the contractor to request the Minnesota 
Department of Economic Security to refer qualified job 
applicants to the contractor. This provision is necessary and 
reasonable since the Minnesota Department of Economic Security 
has contact with a wide variety of disabled individuals through 
its Job Service and through the Division of Vocational 
Rehabilitation. The Job Service provides job openings to any 
Minnesotan wishing to seek employment. The Division of 
Vocational Rehabilitation extends rehabilitation and placement 
services to disabled Minnesotans. It is necessary and 
reasonable to require contractors to request the Minnesota 
Department of Economic Security to refer qualified disabled 
individuals in order to insure that qualified disabled persons 
will be made aware of openings and will have an oppor Lunity to 
submit applications. ~ 
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Item 12 indicates that a contractor is not required to conduct 
a utilization study or to establish goals and timetables for 
the employment of disabled individuals as is required for 
minorities and women. This provision is necessary and 
reasonable because statistical data on the distribution of 
disabled individuals in job classifications in the workforce is 
not available. Thus, it would not be possible for the 
contractor to determine how many disabled individuals are 
available in a particular job classification . This data is 
crucial in the establishment of goals. The first step in 
establishing goals is to conduct a utilization study of the 
contractor's internal workforce. The second phase is to 
resea~ch the utilization of disabled individuals in the larger 
labor force. As a result, of the research conducted during the 
second phase, the contractor determines how many disabled 
individuals should be employed in each particular job category. 
However, since the data is not available for phase two, it is, 
of course, impossible for the contractor to determine how many 
disabled individuals should be employed . The OFCCP's rules do 
not include goals and timetables for disabled individuals for 
the same reason. 

Part 5000.3560/Procedures for Issuing Certificates of Compliance. 

Subpart 1. Information required. This rule is needed to 
reflect in the proposed rules the requirement contained in 
Minn. Stat. S§ 363.073 and 363. 074 that a contractor must 
submit an affirmative action plan to the Department for 
approval unless i t is certified to be in compliance with the 
affirmative action r equirement of the local human rights agency 
or the federal government. The rule identifies the documents 
must be submitted to establish the manner of compliance with 
this requirement. It is reasonable in that it reflects the 
requirements contained in Minn. Stat. §§ 363 .073, subd. 1 and 
363.074. 

Subpart 2. Certificates issued. This rule is needed to 
establish a time pe riod in which the Department must respond to 
applications for ce rtificates of compliance. It is reasonable 
in that the time period established is consistent with time 
periods in comparable administrative contexts. 

Subpart 3. Insufficient information. This rule is needed to 
identify the procedure which will be followed in the event that 
there are deficiencies in the information submitted by an 
applicant for a certificate of compliance. Pursuant to this 
procedure, the Department will be required t o notify the 
applicant within fifteen days and state specifically the nature 
of the deficiency. The rule also establishes a time period i n 
which the Department must issue a certificate of compliance 
once a corrected submi ssion has been received. This rule is 
reasonable in that t he procedure established is calculated to 
accomplish the purpose of the rule and the time periods which 
are established are consistent with time periods in comparable 
administrative contexts. 
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Subpart 4. Duration of certificates. This rule is needed to 
reflect the requ irement cont~ined in Minn. Stat. S 363.073, 
subd . 1 that a certificate shall be valid for two years. 
Furthermore, it clarifies the fact that cert ificates shall 
expire after the second year. This rule is reasonable in that 
it reflects the requirement contained in Minn . Stat. S 363.073, 
subd. 1. 

Part 5000.3570/Determination of Compliance Status. 

Subpart 1. General criteria for review. This section is 
needed to identify the factors to be evaluated in determining 
compliance status. It is reasonable to evaluate not only the 
contractor's affirmative action plan and adherence to it, but 
also implementation of its equal opportunity clauses and its 
employment practices. All of these factors must be evaluated 
in order to provide a complete and balanced view of the 
contractor's performance with respect to women and minorities. 
The Department will consider not only the current conditions or 
achievements but also whether the contractor has made efforts 
in good faith to address identified problems. The Department 
will evaluate not just the contractor's numbers but rather the 
efforts made to achieve goals. 

Subpart 2. Determination of good faith efforts. Since the 
contractor's effor ts will be the primary focus of evaluation, 
it is reasonable and necessary to define what areas of a 
contractor's operation will be examined to determine whether 
good faith efforts are being made. All of the conditions 
described in this section are standard ways of determining 
whether discriminatory practices exist. · it is reasonable to 
expect that contractors take prompt and effective actions to 
correct discriminatory practices once known. 

Items A. through D., G., and J. state that the Department will 
look at the overall, statistical picture of the experience of 
women and minorities employed by the contractor in the areas of 
hiring , promotions, transfers, and terminations. Patterns may 
emerge which would show whether employment opportunities are 
being limited by discrimination or whether the contractor is 
taking steps to enhance employment opportunities for women and 
minorities. This kind of examination is needed to compare the 
employment experience of women and minorities to that of 
others. 

Items H. , I., K., and L. address aspects of a business 
operation which are indicative of the degree to which equal 
opportunity is actively practiced in all phases of the 
contractor's operations. If women , minorities, and disabled 
individuals are segregated from others or are not participat ir.g 
in company-sponsored activities, it : may be indicative of an 
atmosphere of intolerance which will result in less than equal 
employment opportunities. While the overall numbers may be 
impressive, the employment experience may not be equal in 
important respects. 
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Item M. requires the contractor at least to have techniques for 
evaluating the success of its affirmative action program. 
Otherwise, the contractor would not know whether it was 
successful and could not improve in the areas where 
unsuccessful. The Department expects the contractor to be 
engaged in an ongoing effort to monitor its own affirmative 
action efforts. The contractor must have its own internal 
self-evaluation process so that it is fully responsible for its 
own affirmative action program, rather than waiting for the 
Department to detect deficiencies. 

Item N. states that a determination of good faith efforts will 
include whether equal employment opportunity posters are 
adequately displayed. It is important that a contractor 
communicate its commitment to all employees. Posters are a 
public, concrete representation of the employer's commitment to 
equal employment opportunity, making information easily 
accessible. Employees need to have easy access to information 
about who to contact for complaints, both internally and with 
state, federal, or local agencies. 

Subpart 3. Additional factors regarding good faith efforts. 
This subpart lists additional factors which may be used to 
determine good faith efforts. The previous list in subp. 2 
identified factors related to the internal operations of the 
contractor. This list of additional factors addresses the 
relationship of thE contractor with the Department. This 
second list is necessary because it allows the Department to 
assess the contractor ' s compliance with the procedures set out 
in these rules. It is reasonable to exp~ct compliance with 
these rules because a lack of cooperation with the Department 
inhibits a valid assessment of the contractor's performance. 

Subpart 4. Analysis of good faith efforts. Contractors are 
notified in this section of the methods that may be used by the 
Department to determine whether good faith efforts are being 
made. 

Item A. An investigation of a charge of discrimination may 
reasonably be used because evidence that the contractor has 
discriminated is clearly relevant to adherence to equal 
employment opportunity principles. An investigation might 
uncover discriminatory practices which would help a contractor 
know what problems it needs t o work on. 

Items B. and C. of subp. 4 notify the contractor that the 
Department will gather information for analysis of good faith 
efforts by analyzing their affirmative action plan and by 
conducting an on-site review. Analysis of the affirmative 
action plan is necessary to know what the contractor's plan or 
strategy is. The on-site is necessary to assess the degree to 
which the plan has actually been implemented. 
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Finally, Item D. notifies the contractor that the entire file 
of relevant information gathered from the sources listed in the 
previous subparts will be analyzed to determine good faith 
efforts. This part is necessary to make it clear that the 
Department will examine the overall body of evidence gathered 
from all sources, so that the Department is not limited to a 
narrowly-defined source or process for determining good faith 
efforts. 

Subpart 5. Notification of deficiencies. Notification is 
necessary in order to assure that the contractor knows of a 
def i ciency. Suggesting corrective measures to correct the 
deficiency is reasonable so that the contractor will know 
exactly what needs to be done . The principles of due process 
give the contractor an opportunity to respond. 

Requiring the Department to attempt to secure compliance 
through conciliation and persuasion is necessary and reasonable 
in order to avoid the costs of protracted litigation. The 
contractor's commitment to correct a deficiency is necessary in 
order to carry out the role given to the Department or the 
Human Rights Act. The Department must assure that a violation 
does not continue. 

Establishing a timetable for correction of deficiencies assures 
that t he process is not prolonged and is necessary so that both 
the Department and the contractor will be able to assess 
whether the agreement is being carried out. 

Subpart 6. Notice of sanctions and hearing. This section 
outlines a procedure which would allow t~e contractor to 
dispute the fact that a deficiency exists or that sanctions 
should be imposed. The Department clearly has authority to 
impose sanctions in Minn. Stat. § 363.073, subd. 2. This 
section of the rules clearly states how the Department must 
notify the contractor and when the sanctions take effect. 

The contractor must follow the 
section to request a hearing. 
file the request is reasonable 
allowed for civil proceedings. 

procedure outlined in this 
The time period of 20 days to 
and comparable to the time 

Item A. It is necessary and reasonable to give the Commisioner 
responsibility for notification of the time and place of 
hea r ing. 

Item B. It is a standard practice to stay 
results of an appeal have been determined. 
allow dismissal if the contractor fails to 
hearing . 

sanctions until the 
It is reasonable to 

appear at the 

Item C. It is sta ndard ~ractice for the administrative law 
judge's office to send decisions or reports to the 
Commissioner, who has responsibility for notifying the parties. 
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The 20-day time period for filing exceptions is reasonable and 
is comparable to that allowed by other administrative 
proceedings when exceptions to a decision are allowed. 

Item D. specifies how the written exception to the 
administrative law judge's report must be organized. These 
guidelines are needed for clarity, consistency and ease of 
understanding the nature of the exceptions. 

Item E. describes the circumstances in which oral argument may 
be permitted or denied by the Commissioner. A party may 
request an opportunity for oral argument at the time an 
exception is filed. The Commissioner may deny such a request 
if the Commissioner determined that the facts and legal 
arguments are adequately presented by the briefs and records 
and the descisional process would not be significantly aided by 
oral argument. If oral arguments are presented, it is 
reasonable to define and limit the scope of the argument. 

It is necessary to give the Commissioner the authority to deny 
oral arguments for the purpose of being efficient and avoiding 
unnecessary costs. This discretion regarding oral argument is 
practiced by both the Minnesota Supreme Court and the Court of 
Appeals and is typical of appellate procedures in general. 

Item F. provides that after a final decision or order, any 
party may petition for rehearing, for amendment or vacation of 
findings of fact, decision or order or for reconsideration or 
r eargument . This prov ision is comparable to the rules of other 
administrative agencies . It is reasonable to provide an 
opportunity for a party to bring to the ·Commissioner 's 
attention new evidence or a mistake. The final decision, 
however, is the Commissioner's who may grant or deny the 
petition or set a hearing. 

It is necessary and reasonable to give the Commissioner the 
final decision since the Human Rights Act explicitly gives the 
Commissioner the authority to suspend or revoke a certificate 
of compliance (Minn. Stat. S 363.073, subd. 2). 

Item G. A second petition is prohibited if it is based on the 
same grounds as a former petition which has been denied. This 
prohibition is necessary to prevent time-consuming and useless 
appeals based on the same grounds. 

Once the process of appealing a Department decision to suspend 
or revoke a certificate of compliance has been completed, the 
Department is responsible for making the necessary notification 
to the state agency which holds contracts with the affected 
contractor. The Department also makes appropriate 
recommendations regarding whether the contracts should be 
terminated. This responsibility is assigned to the Department 
by Minn. Stat. § 363.073, subd. 3. 
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Subpart 7. Recertification. The contractor may be recertified 
upon showing that the past deficiency has been corrected to the 
commfssioner's satisfaction. This provision is necessary to 
provide incentive to the contractor to address the problem 
identified and is a reasonable exercise of the Commissioner's 
responsibility to certify compliance with Minn. Stat. S 363 . 073 
and with Parts 5000.3400 to 5000.3600 . 

Subpart 8 . Evidence of discrimination. Under this section the 
Commissioner is clearly given responsibility to exercise 
jurisdiction over any discriminatory practice which s/he 
becomes aware of, as required in Minn. Stat. S 363.06 . 

Part 5000.3580/ Submission of Compliance Reports. 

Subparts 1, 2 and 3. Construction contractors; monthly 
reports/construction contractors; semi-annual 
reports/nonconstruction contractors; semi-annual reports . 

These rules are necessary so that covered contractors will 
provide the Department with the information needed to determine 
whether women and minorities are being under-utilized and 
whether specific contractors are accomplishing the goals set 
forth in their affirmative action plans. These rules are 
reasonable in that the information required is precisely that 
needed to determine whether or not women and minorities are 
being under-utilized. The frequency of the reports is 
rationally gauged to provide contemporary feedback regarding 
progress without imposing an undue burden upon the contractors. 
Construction contractors are required to ~ubmit more frequent 
reports regarding their construction personnel than they are 
required to submit regarding their non-construction personnel, 
i.e. monthly regard as opposed to semi-annual, because of the 
transitory nature of construction work. 

Subpart 4. Minimizing duplication of reports. This rule is 
necessary to state that it is the objective of the Department 
to minimize the burden of duplication of reports and efforts of 
federal and local contract compliance agencies. Furthermore, 
it is needed in order to identify methods for accomplishing 
this objective. This rule is reasonable in that the methods 
identified are rationally calculated to accomplish the 
objective of the rule. 

Part 5000.3590/Procedures for Compliance Review. 

Subpart 1. This rule notifies contractors how an evaluati on 
will be conducted. As many as three steps may be involved, 
depending upon the thoroughness of the relev~nt information 
obtained in each part. Each step is designed to be as complete 
and unobtrusive as possible without sacrificing the integrity 
of the contractor's evaluation. It is necessary to identify 
how the Department will evaluate the contractor and it is 
reasonable to provide for both desk audits and on-site reviews 
to verify or augment information supplied in writing. 
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Subpart 2. Desk audit. This section is necessary to define 
what will be examined in a desk audit. The organization of 
documents to be examined are described clearly, so that the 
Department will be able to assess the work forces of various 
contractors in a consistent manner. Workforce analysis is 
clearly defined so that contractors will kn ow exactly what they 
must provide for a desk audit. 

Subpart 3. Exceptions to desk audit requirements. This rule 
is designed to allow some flexibility by not always requiring a 
full desk audit. The Department may then respond to special 
situations while still carrying out the responsibilities of 
certifying contract compliance . 

Subpart 4. On-site review. This rule gives clear notice of 
exactly how and when an on-site review will be conducted. It 
is necessary so that both the Department and the contractor 
have a common understanding of the scope and limits of the 
review and the r ights and responsibilities of each. 

Item A. makes it clear that the Department shall have access to 
the premises and further defines what the Depar tment may do. 
This part also informs the contractor how the i nformat ion will 
be used, in keeping with the principles established by the 
Minnesota Government Data Practices Act. This part is 
reasonable because it gives the Department access to the 
information it needs in order to determine the contractor 's 
compliance status. 

Item B. describes the possible results of a desk audit, 
defining situations in which the on-site ·review need not be 
carried out. The Department is given reasonable flexibility in 
taking action which i s appropriate given the results of the 
desk audit, without requiring an on-site review when it is not 
needed. 

Items c. and D. notif y t he contractor of the information which 
should be read y for the on- site review. This notice is 
necessary so that the contractor will know what to expect and 
also so that the Department can examine the information in the 
most efficient way possible. This rule is reasonable because 
only information which is relevant to the contractor's 
compliance status will be examined. 

Items E. and F. give the Department the authority to seek 
additional informat ion even though it has not been previously 
identified or to take data off-site for further analysis. Thi s 
authority is necessary because the need for certain information 
may not be known until documents are reviewed on-site. 
Furthermore, it is reasonab l e to provide for further analysi s 
of data off-site in order to allow for adequate attention to 
what may be large quantities of data. This futther analysis 
will benefit both parties so that a valid assessment i s made. 
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Subpart 5. Review of contractor data. This part guarantees 
that the Department will have access to all data relevant to 
assessing contractor compliance status and addresses any 
possible concerns of confidentiality. If the contractor is 
concerned about data being taken off-site, this section 
provides a process for appealing the relevance of the 
information. 

Subpart 6. Employee interviews. The on-site review reasonably 
includes employee interviews as a means of verifying the 
written data supplied by the contractor. It is a reasonable 
and good investigative technique to use more than one source of 
data . The details of the interviews will be discussed in 
advance with the contractor. 

Part 5000.3600/Duties of Contracting State Agency. 

Subpart 1. Coope ration wit~ Commissioner. This section 
clearly notifies each state agency of its responsibility to 
notify contractors of their obligations under Minn . Stat. 
S 363.073 and Parts 5000.3400 to 5000.3600. In order to 
implement these rules it is necessary to be clear about 
assigning responsibility, especially with respect to who will 
notify the contractors of their responsibility to comply with 
Minn. Stat . § 363.073 and Parts 5000.3400 to 5000.3600 . It is 
r easonable and efficient to assign that responsibil ity to each 
state agency because it will be in touch with state 
contractors. 

Subpart 2. This subpart specifies what the state agency will 
be expected to do to fulfill its obligation unde r subpart 1. 
It is reasonable to require the state agency to insert 
information about the contractor's obligation to comply with 
Minn. Stat. § 363.073 directly into the contract to make sure 
that the contractor has an opportunity to read it and also to 
provide a l egal basis for affirmative action compliance as a 
term of the contract. It is also reasonable for the state 
agency to supply a copy of the law and rules pertaining to it 
so that the contractor does not need to go to great lengths to 
find information relevant to certification of compliance. 

Subpart 3. This part makes it clear that the contracting state 
agency must convey to the Commissioner information relevant t o 
a contractor ' s compliance . If the state agency were not 
required to do so , it would be in the position of allowing a 
possible violation of its own contract to persist . 

Subpart 4. This part specifically requires each contract of a 
state agency to contain provisions notifying the contractor of 
its obligation to carry out an affirmative action plan or make 
good faith efforts to do so. The contract will also clearly 
establish ' the consequences of failing to implement the 
contractorJ~affirrnative action plan or make good fai t h efforts 
to do so . This provision is necessary to assure that the 
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affirmative action aspect of the contract is known and what 
will happen if it is not achieved. 

. ' 

Subpart 5. Submission of bidders' list. It is reasonable to 
require a list of prospective bidders prior to the opening of a 
contractor's bid so that the Department can identify 
contractors who have not been in compliance in the past or who 
are known to have discriminatory practices from other 
information sources. 

Subpart 6. Contractors' list from Department. This part 
establishes a system of communication between the Department 
and state agencies. It is necessary that state agencies know 
which contractors have currently valid certificates of 
compliance so that the ag ency will not unknowingly enter into a 
contract with an ineligibile contractor. 

Subpart 7. This section further requires the state agency to 
cooperate by providing any information needed by the Department 
to seek compliance with Minn. Stat. § 363.073 and rules adopted 
under it. It is reasonable to ask the assistance of other 
state agencies in carrying out the policy of the state . 

Subpart 8. A potential contractor needs to know what needs to 
be done in order to comply with the law regarding contract 
compliance and rules implementing it. It is reasonable to 
assign the state agency responsibility for giving the bidder a 
copy of the law and rules since the agency will be in touch 
with the bidder from the very early stages of doing business 
with the state. Thus, the bidder will have everything needed 
all at once without having to go to several sources for 
contract information. 

Subpart 9. Bid specifications, modifications; incorporation of 
statutory and rule requirements. This part specifies that 
language regarding compliance with Minn. Stat. § 363.073 be 
inserted into the contract. The language makes the statutory 
language and the rules a part of the contract. This provision 
places the language reg arding affirmative action on an equal 
level with any other term of the contract and is an important 
tool for enforcement. 

SMALL BUSINESS CONSIDERATIONS IN RULEMAKING. 

Minn . Stat. S 14.115 (Supp. 1983) requires state agencies, when 
proposing rules, to consider whether the rules will impact 
"small businesses". A small business is defined as "a business 
entity, including its affiliates, which (a) is independently 
owned and operated; (b) is not dominant in its field; and 
(c) employs fewer than fifty full-time employees or has gross 
annual sales of less than $4 million." The rules which the 
Department proposes implement Minn. Stat. § 363.073 which 
applies to businesses having more than twenty full-time 
employees in Minnesota at any time during the previous 
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twelve months. Thus, Minn. Stat. § 363.073 and the proposed 
rules will not apply to all firms which are "small businesses" 
within the meaning of Minn. Stat. § 14.115. The Department has 
determined that the rules will have an impact upon those small 
businesses which are within the ambit of Minn. Stat. S 363.073. 
As a result, in drafting the rules, it has conside r ed the 
following methods set forth in Minn. Stat. S 14.115, subd 2 for 
reducing the impact of the rules on small business: 

(a) The establishment of less stringent 
compliance or reporting requirements for 
small businesses; 

(b) the establishment of less stringent 
schedules or deadlines for compliance or 
reporting requirements for small 
businesses; 

(c) the consolidation or simplification of 
compliance or reporting requirements for 
small businesses; 

(d) the establishment of performance standards 
for small businesses to replace design or 
operational standards required in the rule; 
and 

(e) the exemption of small businesses from any 
or all requirements of the rule. 

The Department finds, however, that to incorporate any of the 
above methods into the proposed rules would be contrary to the 
statutory objectives of Minn. Stat. § 363.073. In that 
statute, the legislature has required that all businesses which 
have more than twenty full-time employees in Minnesota at any 
time during the previous twelve months must have an approved 
affirmative action plan for the employment of minority persons, 
women, and the disabled in order to bid on or execute any 
contract for goods or services in excess of $50,000 with a 
state agency. The clear intent of the legislature is to 
require all businesses within the ambit of the statute to adopt 
and achieve the principles of affirmative action and equal 
opportunity, and to equip the· state with the means to 
facilitate, monitor, and insure compliance. These objectives 
are not ones which can be accomplished by imposing different 
levels of requirements upon businesses based upon their size. 
In view of the dominant role of small businesses in providing 
employment, to impose less stringent requirements upon them 
would impede the ability of the state to accomplish the 
objective of Minn. Stat. § 363.073. Therefore, the means which 
the Department has employed to implement section 363 .073 is by 
n~dessity generic. 
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The Department has sought ways to lessen the burden with regard 
to all businesses which are within the ambit of the rules. For 
example, Part 5000.3560, subp. 1 excuses businesses which have 
complied with federal or local agency certificate of compliance 
rules from submitting an affirmative action plan under the 
Department's rules. It provides that they may comply with the 
Department 's rules by simply submitting letters or 
documentation establishing their compliance with the federal or 
local agency's rules together with an affirmative action 
program for disabled individuals. Part 5000.3580 provides that 
the Department "shall attempt to the fullest extent possible to 
minimize the burden of duplication of reports and efforts of 
federal and local contract compliance agencies by utilizing 
forms and standards similar to those [used] by federal equal 
employment opportunity programs, accepting forms and reports 
prepared for federal or local agencies where the information 
contained therein is sufficient for [the Department's rules]; 
and minimizing duplication of programs and procedures." 

FISCAL IMPACT ON LOCAL PUBLIC BODIES. 

Pursuant to Minn. Stat. § 14.11, subd. 1 (1982) , the Department 
must consider the fiscal impact of the proposed rules on local 
publi c bodies. The rules place no additional financial burden 
on local public bodies. 

IMPACT ON AGRICULTURAL LANDS. 

Minn. Stat. § 14 . 11, subd. 2 requires the Department to 
consider whether the rules will have an impact upon 
agricultural land in the state. The rul~s will not have direct 
impact upon agricultural land. 

CONCLUSION. 

Based on the foregoi ng, the proposed rules, Parts 5000.3400 
to 5000.3600 are both needed and reasonable . 

Dated: December 7, 1984. DEPARTMENT OF HUMAN RIGHTS 

LINDA C. JOHNS 
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First National Survey Finds Accommodations Are 
"No Big Deal'' 

How The Survey Was 
Conducted 

• Two thousand federal con· 
tractors in printe industries 
(manufacturing, ~rvices. finance. 
insurancT and rt>af estate) wen- smt 
mail surveys. Questionnaim wert> 
analyud for 'J67 mponding firms. 
repmmting 512,000 workers of 
whom 19.200 were known to be 
handicapped. 

In stath,tical analy~s of 
respondt-nts and phone intf'rviews 

with 47 nonr~pondents, t~ ap­
peared to be no wrong tt">pOns-t 
biu in terms of siz.e or t~ oi 
firm, or t"Xlfflt of npmera with 
twldicapped worken and .xom· 
modations. 

Each employer w.as asli.cd lo 
document the ntmt. natutt and 
c~ts of the accommodations pro­
vided. Al~. thf' survey sought in· 
formation on the fflationship ht• 
tween a company's attitude and 
actions in regard to making 
modificattons for disabled 
employees. 

• Eighty-five firms from the sur• 
wy mpondents Wfft intervifwfd 
by telephone. Those companies 
were chOSffl beau~ they had in­
cfjcatcd in their ~tionNitt that 
they had ma~ "at l,ast Ont signifi­
ant accommodation." 

• OM hundred and forty-five 
disabled employees' responses to a 
mail~, 1 wett analyzed. 

• T, -mpanies w-ett visited by 
rescardlfrs. Th~ firms were 
chosen bt-cau~ of thtir ~emplary 
accorr,ir.od.ltk.ri practices as iden­
tified in their survey and/or 
telephone re!>pomes. 

mkral contractoB that ffltrloy 
handicappt-d J'll"C.lf'le 53Y making ac­
conm~ll.L:ition~ for tht-m is -n1., big 
dt•al ... Firms bclit>Ve that such accom• 
moJ.1tion~ al'l' a srnsibll· busint'!>!i 
pr,1r tic-,·. It M.'CUN.~ rdiabl.: cmrloy«'S 
with m-eJt.J skills just like pr<1viding 
t,11,I, ur otht-r aiJs to nondis.ib1eJ 
wor'-t>n, increa~ their productivity. 
OI tht· al'cnmmlJ.itions m.id..· for 
hJndiltlppt.J wl,rl<"rs, about hJlt cost 
t'mploy,'fs nothin~: anotht·r 30 pt'r• 
u •nl inv,,lv,J l'Xrt,'n"4"!. rangin~ bl•­
tw"'fl SI and ~ -

Thl~ ,m· Sl'm<' l'I 1h<- Kt,'nl"r.il CM· 
clu~i11ns drawn by lkrkeley ~Ming 
Associatn (BPAl from its 20-month 
national survl'y ( "A Study of Ac­
commodatio~ rrovickd to Handi­
capped Employees by fcdnal Con­
tractors" )-the firM of its kind-of 
2.<XX> il"\koral rontractol"!> in th<­
private s«tor. BPA. with its subcon• 
tractor Harold Rusw11 Associates, 
pt'rformt'd the stud>· for the Labor 
Departmtnt's £.mp1oymml Standards 
Administration. Besides interviewing 
f..dt•ral contr~tnB. thl' res<"arch 
group also surveyl'd 14S disabled 
emrlo)'ftS. 

Ttw DOL-<ommissionoo study haJ 
three primary objectives. FiBl, l<1 find 
out how many ff'deral contractoB att 
activdy making acrommmodations. 
SecunJ. to kam the rangi- anJ costs 
of modifications rmployers are 
making. finally. to understand the 
d«i~ion-rNkin~ prucl'ss ~ by 
companit-s for determinins; if an K• 

commodation is "reasonable ... 

Costs of Accommodation 
• Fifty-ON' p<"m-nt of the accom­

mndatinns ~re ma&.• at no cost. 
• Another thirty perC'fflt c~t ~, 

than SSOO. 

JU>PRPDIY J\ 

• Ei~ht percent cost over $2,000. 
• St>venty-ninf' rcrcent o( !ht com· 

p.1ni~ did not think accommodati(lns 
an." prohibitively costly. 

• 

Accommodation Needs. Met 
and Unmet 

• Of the HS diS.1blt'd rmplnyft'S 
surveyeJ. 87 l'l'ported .accommoda­
tions had btien made for thtm by their 
nnrlnytt5. 

• T~nty~ne PffRnt ,q,orted 
unmet accommodation l'ft'Cis. 

• At least half of th~ who had 
made th~ir accommodation nttds 
known to maNgffl'tnt had m:eiwd 
an encouraging response. 

Effectiveness of 
Accommodation 

• Most firms f~lt the accommoda· 
tion!i net.'ds ~rt' succ:esful in helping 

· tht'ir Ji!..:lbkd employte be tff«tive 

in tht-ir ;obs. 
• TWt>nty-two percent of the tele­

phcinl" interv~ reported that ncit 
all tht- accommodations thry had 
m.idl" were successful. 
(See F'arst . p. 2. col. 1) 



first Notional Survey on Ac9modotions (from p . 1. col. 3) 

• Scvc-n perrrnl of tht> wmranit·~ 
r1 .... pondmg by mail d1:n1l'J that ilC· 

commndJtinn~ hdJ improv,"tl proJuc­
tivity 11r a,, l·rh·J th.it < .. .,t, h.1J 
l'XC\'\'1hl lwndit., 

• In hJII of !ht td1·ph,,m· intrr­
vit·w~. t•mplnyt·n, ~1id the· ilCC<•m• 
mc,JJttt•n, woulJ h1•ndit th1· 
t'mpl, 1~·n · 11 pr11m11t1,J lo ,1 rww J'l'•~i• 
ti11n. 

• Twtnlv -nim· pt'rlent rc-pnrttd 
that n11nd1.,abl1·d worl..c-r~ .ii"' l:'l·nd1t-
1t-<l I r11m t ht' c1rc, 1mm11d,1t 111n. 

• Ov1·r,1II. c0mp.1ni1·~ a~ wdl a, 
hanJ,, arp(·d l·mpl11yt'(', <liJ n,,t thinl.. 
thn1· i, .1 ,trung rdation~h,r lwtwl"t:n 
,1« ""'m,,d,11 i11n ,lnJ up1,JrJ mobili­
ty. l'ith,·r in ll-rms of providing 
.,J,·.1nt,1).:•' ,,r limiting potmtiJI. 

Types of Accommodations 

• Thi· rJnht' of acc11mm11Jati,in, 
mad,· hy 1·mployl'r~ induJrJ ~truc­
tur.11 m11d;l1<,1t111n, in th1· pl.mt ,1fll-t1· 
ing ,Ill \\IHl..1·r, .,nJ ~rl'( iii, ,lll ,,,n, 
m1,l.1ti11n~ whi, h wc·rt unJl'rlJl..1·n h•r 
p,HI 1< ular w11rl.l·r, m thl'ir 111h~ 

• Of l1rm, rl'p,1rlin~ thl' l'"lrnl nl 
phy,i1al a< , ,~,ib1l1ty in 1hc-1r worl..­
plJc-t•. t-2 p(·rc,•nt said th1·rt· i~ n11w 
gmrrJI ,,,,,..,., thr,,ugnt1ut th1· facilit y. 

• Thir1 y- M·n-n pnrmt 111 n~ponJ­
m>: lir m, did not .:m~wt'r th,, part ,,f 
thr 4u,..,ti.,nn,1irt•. 

• Thr mnst freqllt'nt m1xMication" 
madt> wcr<' in park.in~ ~p.1n-s. curb 
cut5. ramp(.J l'ntr.mt('S. anJ whl'("l­
chair accc-~~ to office and othrr arcJ~. 

• lnuivi<lual arrnrnmocfatinn, tal...r 
many ft•rm,: 

- Adapting tht• worl.. t·nviron· 
ml'Ot and location of thr jub 

- Rl·lraininh or ,,dt>etivdy pl.K­
int,; thl' w11rhr in .i joh n<·1·din>: m, 3l · 

C<•mm,>tlJI ic •n 
- l'roviJini,: tran,rort.1ti,1n 1•r 

Sfll'Ci.11 t·4uipmrnt or aid,, 
- R1Jl~igning th1· jnh t.1 Ii\· pt•r · 

fonnt.J hy thl' di!w1bl1.J w11d,l·r 
- R1•,1rirntin>,; 11r pr11vidini,: "['('· 

ci.il training to !-llpl·r\'i~•r, and 
co-worl..c·r~. 

• Of th,· ah11Vl' t,;r, ,uping,, nn 
p.articul.,r typ(' of aH11mm,11la1i,in 
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dnminatt•~: each conc;titut~ hetw('('n 
15· 2 I p<-rct•nt ol the ilCcor.imoJat iom 
pru,·1Jt.d 11, all worl..rr.. 

Employee Patterns Reloting t:. 
Accommodations 

• Onn• ,m inJiviJual i, hire-.!. hr or 
~h,· ,, lil..el>· In b<- arcomm1x!Jt.-d 
rq;Jrdlt-...., 111 ill cup:itiun 0r ~rni,irit)' . 

• Twn-thirds l>f 1hr hanJ,t arfll'•' 
prr.,,,n, wh0 n·4u1m.l Jn anom­
m111!Jti11n rt-c:rivt·d it ~•mr time o1ftl'r 
tht•ir hiring. pr~umJhlr bt'cau~· nl 
th<· 1lt·vdc•pmrnt <•r wor~·nin~ ,,t thl•ir 
di~->I ,ili1 y . 

Higher skilled workers were 
more of ten provided 
environmental adaptations or 
special equipment. 

• On<·-thinJ nt't..J...J iln atrnm­
m,-.JJllun .ii tht· l111w 111 thi:ir h ir1n~ 

• I 1·n pt•rCf'fll nl 1hr t'fflrloy~ 
wvn· an \,mm,-.<l.tlt·,l Jul I\J w,,rl..- rc· 
lat1.J 1n111rit~ 

• H1g}wr !tl.ill1J \'.·orl..er- ..,,.IT m,,n· 
Plt.-n prt1nd<,J mvirunmrnt.11 aJ.1p· 
ta1 11,n, 111 thl' \'.t,rl..p!J"· or ~pc-ci.ll 
t-quirnwnt than l<w,'t'r ~~ilkd w11rlt'f!.. 

• I ,11,·<·r !tlill,.J w,,rle" WCfl' m<•rc 
lil..dy h• mnn jl,b n,lt--.ign accnm­
m,1d,1t111n, or .1CC\>mm,-...IJ110n~ inv,,lv­
ing rl'lraininh or !oe:lt'Ctive plaC't'ment. 

• Tht tderhnne interviews show­
eJ th,,t 63 pt>rcent of the illCOm• 
mo<lat,·J w1•rke"' had r?C't'ivf'd a 
prumnt11•n ilnd · nr r.iise since tht>ir 
acn,mm,,lfat i11n 

Employer Patterns Relating to 
Accommodations 

• Ov<'ra11. 14 r,t>rc<'nl of the CC\m• 

pani1·~ n•p11rlt'd more- than 5 pcrcfnt 
of thl·ir IJlwr f 11rce i~ hanJicapp<-<I. 

• Si,tt'l'n pl'rct>nl ol cnmpanic-s 
with llhlfl' 1h.1n 200 l'mrh,yl't'~ 
n ·p,•rlld thJt mnrt th.an S pt·rn·nt nf 
tht·i: :.,b,,r !otf l' i!; hand1carpt·d. 

• l\1nt· p1·rrt'nl of C(lmp.1nil'~ with 
f<'Wl'r th,rn 200 emrh1yeC'!. reported 
thJI mlirt than S pcrcent nf their 
!abor lt•rce i:, handicapped. 

lmp.f Sec:t ion 503 on 
Acco odotion~ 

• Twent>·~ight percent~ that 
S«t ir,n 503 had prompted ~ tC' 
m,1!...1· at·cl•mmodali<'ns: 45 percrnl 
J1!,'-l·n:1,J 

• C i\ c·~, ii cho;~ C'f c-vcr 15 fartc-:-!.. 
22 pcr«,'nt of the comp.an~ (,-_..,,h 
<'mplt1rrr- hinns mJny and ti-~ hir• 
ing IC'\\ l ~iJ wmpliJ!"ICt' with the law 
w,1, .:i mJj,,r reason f(lr mal<ln~ 
ilC"l < •r:im, 'llllt inn. 

• Tht- great majority <-I comp.1nit~ 
wh.> f-.,1\·c· maJ1· their f.:ii:ilities J«f!>~:­

hk ha\'t' d,,f'l\.• so since thl· Rrhal,ililci· 
tinn Act t>t'C'Jml' law . 

• I I,,,...,., t"I, lht" 1 •I '""l' :.ur-wry Jnd 
,·,1"· ,tU1l11-,. inJicalc th.I: mum of thl' 
l~i,l.11i,c .1nd rq;ulJtnry imrJct 0f 
ti-it· IJ1, ha~ CllTTl(' in the fo,m Clf a 
.. m,HJI ~u.tsion." That i~. tht pasi,at:l' 
<'f the Rchabi11talion Act of 1973 and 
tht· n.~ulting publicity it ~\•e t(l 

hanJ1rarJ"N Americans raised the 
<, •n...c it>u~n('C;, c,f mana~·mm. suf'('r• 
(S1•r fir\t. p. 3. col. 1) 

R,fttt-rn Culdt 

. • Section 503 of the •Rdwbilitation 
Act C'f 1973 says any govemmmt con­
tr ilct or l"fCt'i ving a feder a.J cmt ract of 
mo!"(' than S2.500 cannot dtny 
employment to applican~ beausr ex a 
disability olJld must take steps to 
recruit. hire and promott ~iftt,d 
handicapped work,~ tlwcqf, affir• 
rnativt> ~ion. 

• Llk~. Section 402 d tM V~t­
nam Era Vtttrans Readjus!~nt 
Assistancf Act of 1974 ttqulres 
g0vemment contracton who ~~ 
$10.0CO or fflOft in federal ccntracts to 
bring qualified disabled and Vietnam 
merans into the worldora. 

• TllPSe ~firmatiw action laws a!'f 
,nf orrn:f by the Off a of min-al Con-
11c1ct (<'fl'\f\lianct' Programs PFCCP) 
of the ~rtmtnl of ubor IDOL). 

• Other acronyms commonly ~ 
in thi.s newswtter al'f: £SA-Employ• 
me-nl Standards Administration: OOJ 
-Departmtnt of JustiCT; ALJ­
administralivt law ju~. 



-First Notionol Survey on Accommodations (frcim p. 2. col. 31 -
viwrs and disabled workers con«'m• 
ing thl' nt'(,cf for olC'C'Ommodation. 

• Company affirmative action and 
pt'rsonnd officers have oftm cited the 
law and f'f\,'Ulations in justify~ mak­
ing a,-commodations, even when the 
ttgulation!> did not strictly requin- the 
specific action!> they were rt'C'om­
rnending to management. 

A major factor encouraging 
occommodotion is the 
affirmative action commitment 
of top management. 

• Most of the accommodation!> 
"'J)(lrted by tht' telephonl' responJt.nt!> 
went far bt-yond the l"f'QUil't'ment!> of 
thr regulations. and were in ~ponse 
to tht' .icceptance b)· man.tgt'mt>nt of 
tht' legitimacy and appropriatenes~ of 
a«ommodation!,, given societal nt'f'd). 
and company intef'!'SI!> in hiring han­
dicappt.J f'('~ons having sl.ill~ the 
firm nc.1.J< Tiwrdorr. a major factor 
encoura~inh accommodation is the af­
firmative olCtion commitmmt of lop 
mana1,:emt>nl . 

Other lncentiYes For Making 
Accommodation 

• The mail survey indicatt-d that 
none of !,('VC'ral "practict'!t and policy 
changt~ .. cited was a Hslrong" incrn­
tivt> f,,r ma~inh accommudatioM. 

• Th<' ranking of optiom in terms 
ol providing "some" in~ntives were: 

- Tax credits. 65 pt'rttnt 

- Mon> plaammt by YOC<1tional 
reh.ibilitation agencies. 64 percmt 

- Frc.-e technical as!>islance in 
making accommcx:fations, 56 perCt>nt 

- More tKhnical tr,1ining and 
worl.. t'Xperience for disabled pt'Ople. 
S4 J"'TC"f'" t 

- lncrt'a~t>d enforcement of 
1!firm.1tivr action l't't,'Ulations. 48 pc-r­
ct·nt 

- Mon- infon-Ntion about the 
advar.:.1;,::-s of ._.1rin~ hanJicapped 
~ ~ons. 36 p<>rct'nt 

- \\lag-i' subsidits, 34 percent. 

Company Practices That 
Encourage Accommodation 

• Publicizir,g within the comrany 
top m.>n,,h't'mtn!'s wmmitment In ac­
rommodating dis.ab~ workers. This 
often !il'b the lon( throughout 1hr 
wh,,lr finn. 

• ~!>igning a lpE'Ciali!>l within the 
EEO, Affirmatiw Action OffiC't' spc-­
cilically for CtJrrying out ,1ffinnativt• 
action and EEO policil'S for hanJi­
cappt'd J'l('rr.ons. 

• E<.1.1!-,li~hing Sf'('Cial proct'\lurt~ 
for n·vn:win~ ,mJ trad..in~ ,1ppl i1...i• 
lion~ of handicappt'd ,1pplicant~. 

• Centralizin~ recruiting. intakr 
and monitoring of hiring decisions for 
h.ind1eapf"'d worl-..ers. This practiC't' 
inctl'a!J('S the probability that disablt'd 
,1pplitant's upacity for doing a joh 
will ~ considered by all units in thl' 
or~.1ni1..1tion. 

• PuiviJ inh a "C'f'ntral Sfl('Cial 
buJi-;(•I" for anommcx!ations above 
'thl· budgt-1 limit~ of individual dep.irt­
mt'nls or J ivbioru.. 

• t>t·velnpi~ slrCl"l; relationships 
with ~anizations wh0 can mer 
di!-.lhlrd iob ai,plicants. and su~­
qul-nt u~ of such outsidt- f'KT\litment 

n.'S(1U~ for •dvict- and nrrrtiw 
concerning the d isabled appf icanfs 
qu.1lificaliON and the kinds of acrom• 
modati,,ns that might bl- ,1ppropriate. 

• Sharing information and n ­
J'l('riroc-~ ,1bout handicapped tmplCly• 
ft" .,nd applicants with other finn~. 

• r.uticip.1ting in the direct lraininJ,: 
of ~,tt'nti.11 futurt' ;ob arrlicanl~ 
thmu1-:h rm~ram~ like Proj<'cts With 
lnd11,t')' IPWI). 

Findings Will Be Disseminated 

Tht> final ITJX"r1, which fill!. two 
vtilu~ and includes a set c,l n-com­
menJations from ~rkeley ManninJ,: 
Auociates and H.irold Ru~St'II 
A~ iat('!, to OOL, was dut out in 
Scptemht·r. How will this information 
be u<,<-<l7 "It will be diwminated 
wid...ly thmughout OOL in ~r tu 
help gnvcmment officials makt' good. 
inh•mird and rational J"(llicy deci­
!>inn!> .. in regard to contractors maL.ing 

• Emour,1ging mana~t'r~ and · acr,,mm\'-cfa tions under St-ction 503. 
s.upt•r\'i!>Ors to deviSt' t.,uk as!>ignmmts acwrding to DOL u~r Economist 
in which the limits of an employ"t'!> Tom Hod~, who was the project 
hanck ap (and thus the net-d for ofliC\'r for the study. He felt tfw infor­
chan~('!, in thc- physical environmmt mati<•n will bt- n(""Cialty beneficial to 
or in th<- job's design) are minimizeJ. empl,,ymc-nt oprortunity s~i.llists 

• Oc,vt'loping a prOCf'dure fur 
nrit'nlini,; the handic.ipped worker to 
the workplact'; holding pre~mploy­
mt>nt Ji)Cu!>!>ions with supt>rvi!',(lrs and 
co- workers lo help thtm unckrstand 
the SJ)t'Cial nttds of the newly-hirt'<l 
dis.ablrd individual. 

• lnfl,nning compan)' employft"S 
,1bout succes,!,fuf npmencn in .ic­
commodation. This practice appears 
to incrt'ase n.-ceptivity to l.1ter appc-al!­
for accnmmoJation by handicappt'J 
w11rlwrs. 

• T rainin~ by the finn of J'l('r!.onnl : 
staff. lint· managt>~. !>upt•f'\'l~N~. ,11 ,..! 

co-workers .1bout the affirmative ac• 
lion policies of 1hr finn and di!»pt>lling 
common mylhs about d i!>itbled 
workt:rs. 

(EOSl. who att tl'Sponsible for enfor­
cinl-! i,:owmrntnt policws under .503. 

Th1.· fl'P''1'1 , or its b:f'C\.lti~ sum­
mary. will also be di!>tributed "as 
much as possible" to companits. 
o~nizations and invididuals. 

To l"l'qUtst a copy ol the l'TJ)Ort. "A 
StuJy t'lf Accommodations l'rovided 
To Handicapped Employtts By fed. 
l'fal c,,ntr~ors,H or its OK\Jtiv~ 
!>ummary. contact : 

Tom HodR"§ 
Dt-v~lopmrnl •nd Rrw.-ch 
Empfoymmt Stand&rds 

Adrninklration 
Oc,pu1mtnt of ubor 
Room C-JJJ3 
200 Constitutk>n Avfflllt', NW 
WashiftBton,OC .20210 
(2021 52.l-9145 
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