
In the Matter of the Proposed 
Rules Relating to Prohibiting 
Sex Discrimination in Insurance 
Contracts 

-
STATEMENT OF NEED AND 
REASONABLENESS 

Pursuant to the authority of Minnesota Statute 72A.19, 
subdivision 12 the department has proposed rules pertaining to 
prohib1ting sex discrimination or discrimination based upon 
marital status in insurance contracts. Additional authority is 
found in Minnesota Statute 70A.20, subdivision 16 and Minnesota 
Statutes 45.023. The rule proposed is based upon the National 
Association of Insurance Commissioner's Model Regulation. The 
model regulation and the accompanying report regarding it are 
attached here to and incorporated by reference as part of this 
Statement of Need and Reasonableness. The model regulation has 
been deemed necessary because the insurance industry has allowed 
the development of unequal treatment of males and females as 
well as unequal treatment based upon marital status in the sale 
of insurance. Such discrimination is both an unfair trade 
practice under Minnesota Statutes and is equivalent to sexual 
discrimination under other laws. 

Rule 2735.0100 Definitions. So as to best define the 
scope of the proposed rule two terms were deemed to need 
clarification. Those terms are "contracts" and "the insurer". 
The purpose of rendering these definitions in the rule was to 
assure that the rules were specific as to the type of contracts 
covered and the type of insurers that would be subjected to this 
particular rule. Both terms are used in many different forms in 
other rules and regulations and tend to hav e less than precisely 
understood definitions. 

As the proposed rules are based upon a model act these 
will be the definitions used in every state which adopts the 
model regulation. 

~ule 2735 . 0200 Purpose. This rule states the basis and 
philosophy of the rule. 

Rule 2735.0400 ApplicabilitT and Scope. The question 
often arises in regard to the app ication of insurance rules and 
statutes as to whether or not they apply because some policies 
are issued outside the state. It is important to clarify that 
in this instance the intent is to make the rule applicable to 
all policies either delivered within the state or issued for 
delivery in the state so that all Minnesota citizens would have 
the protection of this rule no matter where the policy that 
covers them originates. 

Rule 2735 .0500 Availability Requirements. Restates the 
basic premise of the rule prohibiting denial of access to an 
insurance contract on the basis of sex or marital status. The 
balance of the rule is a reiteration of that premise along with 
a reiteration of specific practices that are prohibited. The 
specific practices do not limit the general statement but expand 
and provide examples of individual instances where such 
activities are prohibited. 
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Small ~usiness Consideration 

Pursuant to Minnesota Statute 014.115 the Department 
considered the impact of the rule on small businesses in the 
promulgation of these rules. This rule has broad i mpact upon 
the insurance industry as a whole, only a few members of which 
are small businesses. The purpose of the rule is to prevent sex 
discrimination. Lesser standa rds for sma ll businesses wou l d 
weaken the protection. Also it might have a negative effect on 
the competitive position of small businesses if they are 
preceived to have permission to discriminate. 

ln regard to subdivision 2 of 14.115 the department 
reviewed items a - e and decided as follows: 

(a} as there are no reporting requirements less stringent 
requirements would not be applicable. The rule only allows for 
compliance or non-compliance. A l esser standa rd might be deemed 
to allow small business to discriminate a little which is 
contrary to the intent of the rule; 

Items (b), (c), (d) and (e) would all be cove red by the 
ra~ ionale set forth regarding (a). The nature of the harm to be 
prevented is much that there can only be a comp lete prohibition 
against the practice. ' 
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{Note: rcs1:~1rr/J Ju r tbis r~,1u:r u.i~u prt'{'.lrt:d 11ursu,01t tu a co11t.rac1 w ith tbe J•ccil•ral hhurance Ad111i11ist ratio n and 
/Jcpar11111:111 of l/ot"i"K ,wd r;,f,,111 O,•v,·lu p 1,u:111. 1/owevcr, tb,• v iews expressed are tbose of the autbor a11d 1101 11ecessarily 

tbos~ of tin• F.:Jer,1/ / ll)flT,nlCi', \dn1i11istr.rtiu11./ 

That S('X discrimination in insurance has been a serious problem can harJly be dcbated.1 Unfortunately , there is little 
questi<-n that 111:iny of the Jiscriminawry practices documented in the long series of reµo rrs still continue virtually 
unabated. l{cvicwed below is the work J one by the NA IC to date on sex tlisaimination in insurance, some of the issues 
that rem1in to he a<lJrcssed to eliminate unfair sex-discriminatory practices, an<l why it is important that an NA IC task 
fore<· ilea.ling with sex <liscrimi11.1tio n he reco nstituted to aJdrcss these is.~ucs, 

The NAIC Task l'orcc on Unfai r Sex Dis.:rimjnativn 

A J'ask Force on Unfair So: l•is,rimin,iion was e,tablishcd in 19 7S hr the (C l ) Subcommittee to deal wich lhe issue (Pf 
sex discrimination in 111, urancc. In 1970, the c:isk lore..- <k vclopcd and presented a model regulation to eliminate unfair sex 
<liscri minati<ln. la its pn·.unl ,k. the ta, k f,,rcc cxplain<·J that " stuJics have disdosed a pa ttern of act ivities whid1 can 
conwnicntl}' he diviJcd uHo 11, <• , at<')(->r;cs. The first rdaces to 11i ... a,·ail 1!11licy of equal coverage and the second is the 
co mparability of rhc rates d1:tq;cd lur th,c cuverag,·.'' 

l!:i, in~ di"ideJ rite i~, ues imo ,wP ,najor categories, 1hc task force then dcd.1<cd that it "has chosen to propose this model 
rq,'l.1!:ltio n fnr aJnpti,,,1 .1., 1hc rirst , tcp i11 ., 111'0 <ta)!C p rop.ram. T he sc,·ond , , .,gc will involve the review o f ratini: systems 
ll'hid, .,re .:urrcntly in .,s,· in .,:; attcmpc 10 determine th<· ,al iditr uf JSS•un \• tioll',, statistics and accuarial methods which 
have hcen rnutinely acccptc<l in the past. " I l<>wcver, dcspnc the fact that by chc task force's own analysis it haJ adJ rcssed 
c>nl}' haif o f tlw issues in it, :11 ,,dcl rc1,.'l.1i.1tiun, chc task furce was disbrndc<l before it could move to the second step in the 
prun.:~:, - a r'-·vh:w o f rating S}~t l'lllS. 

The .\1ajor Re1n:1ining (ssu..:~ tlJ be Hl·viewcd 

l. l{aring 

Ccrrni nly, ,:qu:11 :,vailabilit~· ol c,,vcragc is important to secure, a nd the mo,k! regulation is a good step in this direction. 
Uut .,s 1hc task force rccogni,.cd, i1 is .,bo dear that unle,s the rntc, .:hargcd for the coverage arc fair, the availability of 
n,vc ra~c mar be of onl~· thcorctic :i.l value, ,\nJ there i, ).'T<'a t debate al,uut whcchcr current rating practice\ are cquital,lc, 
or whether instcaJ they work an unfair dis«Jvantagc to women, 

l. Sec e.g. Pennsylvania Insurance D~panmcnt, 1974, Insurance Commi~ ioncr's Advisory Task l'orcc o n Women's 
Insurance Prohlcms l'inal Kcport :tnJ K.ccornmcn<lat ions, I larrisbu rg, Pcr1ns)•lvania; T ask !'ore.., on Critical Problems, 
New York State Senate, Insurance and Women, (ktobcr, 1974, t\luany, New Yo rk; Michig:1n Department of 
Cc,mmcrcc, ln,ur:mrc 11.ircau , Women's Task Force ll,·port to the ,\lkhigan Commissioner of Insurance nn Sex 
Uiscri111inatiun in Insurance, June 2, 1975; California Co,nmission on the Status of Women, Women anJ Insurance, 
Fel,ruary. 19 75: Iowa Commission o n the Status o f Women, A Stt1J1• of Insurance Prac t ices that ,\ ffect Women, 
1975: Lawyers for Colorado 's Women, Inc .. Insurance T:i.sk force, Sc'< Disc rimination in Health and Disauiliry 
_lnsurnncc, February 7, 1975; Cen ter for Public Representation, Sex Discrimination in Insurance: The Consumer 
l'erspcnivc, MaJis,rn, Wi>..:un~in; Wom,·n\ Equity Action League, Sex Discriminatinn in Insurance, Washingwn. 
U.C., I 977, All of these rq•orts J o .:umcn1 widespread insurance prac tices which work to the disadvantage o f 
WOOic.'"n. 

i 
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f o r example. one issue raised is whether present rating practices charging similarly siruateJ women substantially more than 
men for disability insurance (even cxclu<ling maternity CO\"cragc) should he permitted to continue. A New York study 
dated June, 19762 seemed to indicate that in fact women in similar occupation classificacions have •pprcciably higher 
morbidity rates than men (although even in this ~ruJy women over 60 had lower morbidity rates than men). 

I towcver, the conclusions of th is srudy have been questioned by other statistics and b)" the design of rhe sruJy itself. 
Women Employed. a women's advocacy group based in Chicago, Illinois, testified at ~omc length on this is.~uc at h.:arinl(S 
of the Illinois Insurance Department on l'roposed Rule 26.0S (a regula tion banning sex discriminatory praniccs) on 
February 3, 1976. In their testimony, they reviewed the experience of one insurance company which offered equal 
benefits under disability insurance to men rn<l women a t equal rates, Social Security Administration data. a Mcrropoliun 
Life Insurance Study, occupation anJ income as variables in disability, and hospitalization stati~tics. This infom1ation <lid 
not support substanlially higher rates char!(CJ women for disabili ty insurance. That testimony is attached. 

It is important to note that the Social Security Adminisrration dar:1. for exampk, was based on insured and uninsured 
workers. In contra.st, the New York Study was limited to chose workers who had purchase<l disability insurance. Given the 
very high rates and unfavorable terms offered to women for dis~l,iliry insurance, it is reasonable co hypothesize that those 
women who paiJ the high price for the insurance did S<l because they knew that they were going ro Jraw benefits (adverse 
selection). One can only conclude that more <lefinitive studies need co be done in order to assess the validity of the 
actuarial statistics upon which disability insurance rates are based. 

Similarly, actuarial statistics upon which other types of insun.nce arc based must also be reviewed. It is extremely 
important to have ,tandar<ls set concerning lhe proper methodology for conducting the reviews so that valid conclusions 
could be made. This standard-setting would be a particularly appropriate assignment for a task force on sex discrimination. 
Similarly, it should develop muJcl regulations whicn woulJ give l(UiJan,·c to states as to the proper way of setting rates , 
based upon these studies. 

2. Treatment of Pregnancy. 

In Jdining equal coverage, the t11sk force made a judgement that it is unfair to exclu,I,• coverage of pregnancy-related 
complications, but did not make a similar jo<lgcmenl with respect to c:osts involved in a normal pregnancy either for health 
or disability insurance. The validity of excluding ,uch costs for purposes of a state or 111 employer's disability insuranc,· 
plan was upheld by the Supreme Court under the Constitution an<l Title VII of the 1964 Civil Rif!hts /\ct. Sec Geduldig v. 
Aiello, 417 U.S. 484 (1974); General Elc,trk Co. v. Gilbert, 97 S.Ct. 401 (1?76). 

llowevcr, these decisions Jo not control ,tate laws which prohibit sex disc rimination in l!mploymcnt or insurance. for 
example, shortly after the Gilbert decision came down, the New York Court of Appeals Jeclarcd that exdusion of 
pre)?llancy·relate<l Ji,abilitics from an employer's Jisability plan violated the state's fair employment practices law. 3 

Similar interpre1a1i,>ns were is,uc<l l>y administrato r.< of fair employment commissions or courts in at least 14 states and 
the District of Columbia.4 

2. State of New York Insurance Dcpanmenc, Disability Income Insurance Cost Differentials Between Men and Women, 
June, 1976. 

3. The Brooklyn Union Gas Co. v. New York State l-lum3n Rights Appeal Board (New York Court of Arrcals. No. 
49S, 1976). Sec also Anderson v. Upper Bucks Countv Voe. Technical School (Commonwealth Court of 
Pennsylvania, May 6, 1977). llowcvcr the New York decision is now being challengcJ in a penJing ac:tion, American 
Airlines v. State lluman Rights Appeal Board (New York Court of Appeals. No. -~96, t 976). 

4. The stares arc Alaska, California, Connecticut, Dist rict of Columbia, llawaii, Momana, New Jersey, Rhode Island. 
Kansas, Massachusetts, Michig~n. South Dakota, Iowa and Wisconsin. 

I 
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Moreover. legis13tion has been imroJuc.:J in Conl(TCSS to overturn the c;ilbert decision for purposes of Title VII. Therefore. 

the issue o f proper tr,·~1mem ol i'rC)(llan,y is still very mu,·h an open ,1uestion. It is important there fore that in a<ldition to 
revkwing the issue of ratinii . . , sex ,lisaiminalio n task force review the proper treatment o f pregnancy in lil(hl of the 

developing law. 

3. Other i1<.suc~ to be A<l<lrcss, d. 

In ad<lition to racing an <l prc1-,~1a11cy, there arc a series of o ther is.sues whid1 should be addressed by a sex Jisaiminatio n 
task force. One is ~n analysis o f tl,c status of the model rc1,,ulation, where it has been ado pted and what have be,·n 1hc 

problems of implcmcntalion co date. In a tclcphohc conve rsation with an employee of the National Insurance Advertising 
H.e!?Ulation Sccvi<:e on Junc 2, 1977, wt· were advise<l that a rep.ire on those states which had adopted the regulation woulJ 
not be read} un til the end of the year. 5 The inform ation <houlJ certainly be.- colkcted in a more prompt fashion, together 

with information on the regulation 's strengths and weaknesses. 

Seco n<l. a task force shou!J look at methods for advising the public of the existence of the model regulation and those 
scatcs ,,hen: it is in effect. It is only wilh such an education campai1,,n that the women will be made aware o f their right.<, 

and therefore be in a po,icion to protec t chcir int<·rcsts. 

Third, a task force shoulJ review the enfori:cm cnt mechanisms in place in the states and determine whether ne w 
mechanisms :1.rc ucc,kd to ensure compliance with the anti-sex J iscrimination provisions. Fo r example, the role o f 

compl:1.ints and 1hcir proper handling should he :1.ddrcsscJ. 

rounh. the c:isk l<>r-e sho ulJ address the i~suc of national health insurance and h ow various proposals would affec t 

women. Nor eno ugh serious artcntion has been b,ivcn to this most important issue. 

Finally . the tuk force should ,1udy the rdationship between general employment practices of the insurance inJuscry and 
the kinds of insu rnncc 1>ro1-,ra111s t hey o ffer. ,\ deter mination' , houl<l he made of the responsibility of insurance 

commission<."rs to assure tha1 the industry thC)' arc rcspon,ible for rcb1t•lating does not have discriminatory cmployn1Pen t 

pracckcs anJ policic~. 

In li!(ln ol rh,· Io n,: li,1 of ,·ri1kal issue, affecting women anJ insu r:111,·.- which remain unresolved, it is extremely 
unforwn:11c th:1t tlw S,·x Dis,·riminution Ta<k Force w:is dishandcJ. I he work that it diJ in develo ping the model 
rqiulation was a eomm,·nJal,lc first step. But it was only a bcginnin ~. ·1 hrough a contract with the Fede ral Insurance 
/\Jminist raciun. th.: Women\ High ts t•rojcct of the C"c11tn will be prq>ari11g a report by December 1977 ad<lressi11g 111any 

of the issu.:s dis.-u,~,-,t .iho,·e, The prnj,·ct s ta11Js ready to offer any ·"so.stance that woulJ be helpful to the Sex 
Disaimina1io11 rask For.:,· ,f Jnd when II i, rccslahli,hnl. \\'c would hope 1hat the NAIC Jo,-s no t believe. nor does ic wish 
co inJi,atc, 1hat 1hcrc arc no long.:r any prnblems o f sex di,aiminatio11 whi,h mait attention. Th-, task force should b.:gin 

a1,,ain to aJJrcs, cr ici.: .ll is~ucs whid1 affect more than half o f our population. 

FHO:\\ : Wom,·n Empl<Jycd 
3 7 Suu lh Wobash 
Chicago, llli11ois 60603 

DATE: February 3, 1976 

+ 

KE: " Wo men Employed" Testimony at I lc:irings of the Illinois Insu rance IJepartment on Proposed Rule 26.05 

Women Employed is shocked at the insurance industry's response co Proposed Ruic 26.0S. The industry claims to be in 
suppl.lrt of chc regulation which would han the sale of discriminator y insurance policies. Yee, in their testimony, they 

5. Tclcpho11c .:onvers:otion w ith employee o f research .Jc:parrmcnc of National Insurance Advertising Regulation 

Service. June 2, I 977. 
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MODEL REGULATION TO ELIMINATE 
UNFAIR SEX DISCRIMINATION 

Purpose 
Authority 
Definition 
Applicability and Scope 
Effective Date 
Availability Requirements 

Thia model regulation responds to conditions within the insurance industry and amone regulatory authoritieii 
which have allowed the development of unequal treatment of male& and females and treatment which varies 
according to marital atatua in the sale of inaurance. Reuonably exhaustive retearch bu been conducted by 
several statea in an effort to identify the nature of auch unequal treatment. ThNe ltudiea have disclosed a 
pattern of activitiet which can conveniently be divided into' two categories. The flrlt relates to the availability 
of equal coverage and the aecond is the comparability of tbe rate, charged for that coveraee. 

The primary area of difficulty arises in the health and dillbility lines of insurance where the morbidity tables 
which are currently in use and current company experience reflect a higher utilization of benefita by ft>male 
i.Mureda. A. a result, many companies ~estrict the types and amounta of coverage which are available to 
femaJes and charge rates for females which exceed male rnt es for identical coveraee. Life insurance and annuity 
rates reflect lower mortality rates for females although the adequacy of the rate differentials are subject to 
question since general population mortality studies produce larger differences in male and female mortal ity 
than i.8 generally asaumed by either the life insurance ind111try or regulatory authorities in their development 
of reserves, cuh value11 and premium rates. Many life inlurance companies have also been found to apply , 
restrictio n, to the availability of coverage to females which do not apply to males. 

The automobile insurnnc,1 business is characterized by a rating system which produces higher rate, for males 
and unmarried individuals. Higher rates for these cll\SSes of insureds result from higher claim levels. Availabili· 
ty o f automobile insurnnce with some companies is also affected by maritr · statu1. The premium rates charged 
for homeowner and property insurance do not vary by sex although a single or divorced female may enco unter 
mort> difficulty in obtaining coverage than a male in similar circumstances. 

Alt hough discriminatory practices have been identified in both t he premium rates and availability of insurance, 
an appropriate objective is to dt>termine which of t hese practices consti tute an unfair discrimination and to 
adop t regulaUons which prohibit those practices. Since there is apparently no segment of the public or the 
insurance industry which is prepared to dispute the right of females to have equal access to insurance , it is 
desirable to adopt a regulation which enforces this standard of equality. This model regulation is designed 
to accomplish that purpose as it relates to contract language and underwriting practices. 

On the other hand however, since the b111iness of insurance is built upon the ability of the inaurance company 
to evaluate risk and asaign a price tag to that riak, any attempt to tamper with the pricinii mechanism of the 
insurance business must be approached with great care. The sub ject& of premjum rates and availability o f 
coverage have been determined to be separate iaaues which can be deal th with more effectively if handled 
separately. As a result , the NAIC Tuk Force on Unfair Sex Discriminatio n h!IB chosen to propoae this model 
regulation !or adoption na the firat step in a two stage program. The second stage will involve the review of 
rating systems which are currently in use in an attempt to determine the validity of uaumptions, statistics 
and actuarial methods which have been routinely accepted in the put. 

Several states, including Pennsylvania, New York, New Jeraey and Oregon, have adopted regulations similar 
to this model with little or no opposition. The major in.surance industry trade aasociationa have actually 
taken a public position of not opposing adoption of such regulations and many insurance companies are 
presently in the process of voluntarily removing all sex related restrictions in their contract language and 
underwriting rules. This model regulation, however, is necessary to assure that this standard is adhered to by 
the en tire industry. 

One subject which is a recurring topic of interest in the research which has been conducted is that oi preg­
nancy related covering in health insurance contracts. Since normal pregnancy i.s not a sickneu or injury as a 
result of an accident and can generally be planned or avoided, the NAIC Task Force hu not subscribed to the 
theory that such coverage should be mandated in all health insurance contracts in the name o( equal avail· 
ability of coverage. Such ac-tion is beyond the scope of the authority of thia regulation and if the subject is 
to be adoreaaed, it should be included in the NAIC Health Insurance Minimum Standard. Regulation. This 
model regulation does, however, contain language which may either be retained in this regulation or t rans· 
fcrred to the Minimum Standards Regulation, whichever is moat convenient in a particular juriadiction. That 
language relatt>s to mandatory coverage of pregnancy complications and the restriction of coverage for the 
genital organs of one sex only. Restrictioru on theae areu of coverage have been deemed to be tantamo unt 
to unfair sex discrimination since they apply to sicknesa or injury which affect& only one sex. 
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-Sex Discrimination 

This regulation may appropriately be promulgated pursuant to thl' aulhority of lhe In.surance Trade Pract ices 
Act either under the unfair discrimination section or as a regulation identifying a previously undefined unfai r 
trade practice. 

Section 1. Purpoee. 

The purpose of this regulation is to eliminate the act of denyint!. benefits or coverage on the 
baais of sex or marital atatua in the terms and condit ions of insurance contracts 8.lld in the 
underwriting criteria of insurance carriers. 

Section 2. Authority. 

This regulation ia iaaued punuant to (variable authority of each state - promulgation of this 
regulation under the St.ate's Unfair Trade Practices Act is considered to be the most viable 
source of authority). 

Section 3. Deftnition. 

Contracts - any insurance policy, plan, or binder, including any rider or endorsement thereto 
offered by an insurer. 

Insurer - any insurance company, association, reciprocal or inter-insurance exchange, non· 
profit hospital plan, nonprofit professional health service plan, health maintenance organiza• 
tion, fraternal benefit society or beneficial aaaociation. 

Section 4. Applicability and Scope. 

This regulation shall apply to all contracts delivered or issued for delivery in this state by an 
insurer on or after the effective date of this regulation and to aU existing group contracts 
which are amended on or after the effective date of this regulation. 

Section 5 . Effective Date. 

This regulation shall be effective on (insert the date of adoption or promulgatien). 

Section 6. Availability Requirements. 

Availability of any insurance contract shall not be denied to an insured or pro11pective in· 
sured on the basis of sex or marital status of the insured or prospective insured. The amount 
of benefits payable, or any term, conditions or type of coverage shall not be restricted, 
modified, excluded, or reduced on the basis of the sex or marital status of the insured or 
prospective insured except to the extent the amount of benefits , term, conditions or type 
of coverage vary as a result of the application of rate differentials permitted under the 
(insert name of state) Insurance Code. However, nothing in this regulation shall prohibit 
an insurer fiom taking marital stat us into account for the purpose of defining persons 
eligible for dependents benefits. Specific examples of practices prohibited by this regula­
tion include but are not limited to the following: 

a. Denying coverage to females gainfully employed at home, employed part-time or 
employed by relatives when coverage is offered to males similarly employed. 

b. Denying policy riders to females when the riders are available to males. 

c. Denying maternity benefits to insureds or prospective insureds purchasing an individual 
contract when comparable family coverage contracts offer maternity benefits. 

d . Denying, under group contracts. dependent coverage to husbands of female employees, 
when dependent coverage is available to wives of male employees. 

e. Denying disability income contracts to employed women when coverage is offered to 
men similarly employed. 

f. Treating complications of pregnancy differently from any other illness or sickness 
under the contract. 
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g. Restricting, reducing, modifying, or excluding benefits relating to coverage invoh,ing 

the genital organs of only one sex. 

h. Offering lower maximum monthly benefits to women than to men who are in the same 
classification under a disability income contract. 

i. Offering more restrictive benefit periods and more restrictive definitions of disability 
to women than to men in the same classifications under a disability income contract. 

j. Establishing different conditions by sex under which the policyholder may exercise 
benefit options contained in the contract. 

k . Limiting the amount of coverage an insured or prospective insured may purchase based 
upon the insured 's or prospective insured 's marital status unless such limitation is for 
the purpose of defining persons eligible for dependents benefits. 

Note : A!thou.ch the above examples are oriented toward unfairly diacriminatory practices in the accident 
and sickness disability incomes and life insurance lines, this model regulation ill appropriate for use in pro· 
hibiting the use of sex or marital statua as the sole bue either to deny coverage or to offer differential 
coveraize in all lines of insurance. 

Legislatiue History (all re ferences are to the Proceedings of the NAIC). 

I 9 76 l 'roc. I 502-.50./ 
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