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STATE OF MINNESOTA
POLLUTION CONTROL AGENCY

Proposed Rules Parts 7002.0010 -

7002.0100 wWater Quality and Air STATEMENT OF NEED
Quality Permit Fee Rules AND REASONABLENESS
I. INTRODUCTION

The Minnesota Pollution Control Agency (Agency) was
required by the 1985 Minnesota Legislature to adopt rules for the
establishment and collection of permit fees to cover the
reasonable costs of reviewing and acting upon permit applications
and for implementing and enforcing the conditions of the permits.
Minn. Stat. §116.07, subd. 4d (1984), as amended by Minn. Laws
1985, First Special Session, ch. 13.

The above-captioned rules are proposed for the purpose of
establishing permit application, processing, and annual fees for
water quality permits and air quality permits, which permits are
issued by the Agency pursuant to Minn. Rules ch. 7001 (Supp.
1984). 1In 1985 the legislature established a target amount of
$270,000 annually for the Air Quality Division and $750,000
annually for the Water Quality Division, which the Agency must
collect through the fees. Minn. Laws 1985, First Special
Session, ch. 13.

The proposed rules establish the amount of the fees and
manner of payment of the fees. Penalty provisions are included
for late payment of the required fee.

A part of the administrative requirement involved in adopting
these rules is the review and approval of the fee schedule by the

Minnesota Commissioner of Finance. This approval, dated



August 2, 1985, is Exhibit 1.

II. STATEMENT OF AGENCY'S STATUTORY AUTHORITY
The Agency is authorized by Minn. Stat. §116.07, subd. 4d
(1984), as amended by Minn. Laws 1985, First Special Session, ch.
13, §233, to adopt rules for the collection of permit fees. The
statute provides:
The agency may collect permit fees in amounts not
greater than those necessary to cover the reasonable
costs of reviewing and acting upon applications for
agency permits and implementing and enforcing the
conditions of permits pursuant to agency rules. Permit
fees shall not include the costs of litigation. The
agency shall adopt rules under section 16A.128
establishing the amounts and methods of collection of
any permit fees collected under this subdivision. Any
money collected under this subdivision shall be
deposited in the special revenue fund.

The target amounts of $270,000 for the Air Quality Division and

$750,000 for the Water Quality Division are established by Minn.

Laws 1985, First Special Session, ch. 13, §26.

The Agency is authorized to issue permits by Minn. Stat.
§§115.03, subd. 1l(e) and Minn. Stat. §116.07, subd. 4a (1984) and
has implemented this authority in several different permit
programs. The Agency is proposing in this rulemaking proceeding
to exercise its authority to collect permit fees for its air
quality and water quality permit programs.

The Agency is required by Minn. Stat. §116.07, subd. 44, as
amended, to adopt the rules under Minn. Stat. §16A.128, as
amended by Minn. Laws 1985, First Special Session, ch. 13, §101.

Subdivision 2a of that statute provides:



Other fees not fixed by law must be fixed by rule. The
procedure for noncontroversial rules in sections 14.21
to 14.28 may be used except that no public hearing need
be held unless 20 percent of the persons who will be
required to pay the fee submit to the agency during the
30-day period allowed for comment a written request for
a public hearing on the proposed rule. The notice of
intention to adopt the rules must state whether a
hearing will be held if not required. This procedure
may be used only when the total fees estimated for the
biennium do not exceed the sum of direct appropriations,
indirect costs, transfers in, and salary supplements for
that purpose. A public hearing is required to fix fees
spent under open appropriations of dedicated receipts.
As authorized by this statute, the Agency is electing to use the
noncontroversial rulemaking procedures of Minn. Stat. §14.21 to
14.28 (1984) and will not hold a hearing unless the required

number of written requests are received.

IIT. STATEMENT OF NEED

The need to adopt the proposed rules arises from the fact
that the State Legislature and the Governor are interested in
implementing new ways of covering the financial burden on the
State to cover the operating cost of administrative agencies.
The Governor has indicated his desire to have administrative
services and regulatory activities paid for, in whole or in part,
by those persons benefiting from the service or requiring the
regulatory activity. When it enacted Minn. Stat. §116.07, subd.
4d (1984), the Legislature agreed that it was appropriate that
the regulated community bear a portion of the reasonable costs of
reviewing and acting upon permit applications and implementing

and enforcing the conditions of permits.



In 1985 the Legislature directed the Agency to collect
$1,020,000 through a permit fee program. In order to
comply with the Legislature's directive, it is necessary to adopt
the proposed rules,

With respect to air quality permits, the adoption of the
permit fee rule is also needed for the purposes of the Clean Air
Act. Section 110 of the Act (42 U.S.C. §7410) requires the State
to adopt a plan, known as a State Implementation Plan (SIP) which
provides for implementation, maintenance, and enforcement of
national ambient air quality standards. Section 110(a)(2)(K) (42
U.S.C. §7410(a)(2)(K)) requires that a SIP include a requirement
that the owner or operator of each major stationary source pay to
the permitting authority as a condition of any permit a fee to
cover the costs of reviewing and acting upon permit applications
and the costs of implementing and enforcing the terms and

conditions of any such permit.

IV. STATEMENT OF REASONABLENESS

A. Introduction

In addressing the issue of the reasonableness of these permit
fee rules, the Agency believes that the following criteria should
be met:

l. The revenue generated under the permit fee rules should
be sufficient to meet the target amount established by

Minn. Laws 1985, First Special Session, ch. 13, §26.



2. The permit fee rules should be equitable in that the fees
charged for different types of permits are generally
representative of the program effort required in the
issuance, enforcement, and related activities for a
particular category of permit.

3. The administrative requirements of the permit fee program
should be minimal and should not interfere with
permitting activities.

4. The permit fee rules should provide a level of certainty
to the permittee of the amount of the fee which is due.

The proposed fee rules meet these criteria for the following

reasons:

1. The permit fee rules will generate revenues sufficient to
meet the target amount of $1,020,000.

2. The fee schedule provided in the rules varies according
to various permit categories. Higher fees are charged
for permits which involve, on the average, a greater
amount of Agency staff effort.

3. In selecting an approach to recover the administrative
costs of permitting activities, the Agency had to choose
between two alternatives. One alternative is to charge a
permittee on a per-hour basis for the actual hours the
Agency staff spends dealing with that permittee's permit.
This approach would require Agency staff to record the

hours they worked on a given matter and pass that



information on to personnel who are involved in
collecting fees, who would have to translate those hours
into the amount of fees due. The second alternative is
the approach which is embodied in the proposed rules.
Fixed fees are established for identifiable permit
categories. This approach is reasonable because it
eliminates the need to spend the additional Agency
administrative time which would be necessary for detailed
time accounting. Billing activities can be done by
financial personnel without the need to take up the time
of permitting personnel. Therefore the administrative
requirements of the permit fee program will be minimal
and will not interfere with permitting activities.

4. The use of readily identifiable permit categories in fee
assignment provides certainty to permittees as to the
amount of fee which is due.

The following discussion addresses the reasonableness of the

specific provisions of Minn. Rule Parts 7002.0010 - 7002.0100.

B. Scope (Minn. Rules part 7002.0010)

This part establishes that the rules apply to all persons
required to obtain a permit described under Minn. Rules part
7001.0020, items E., F., H,. I., and J. from the Agency.
Minn. Rules part 7001.0020 is a part of the Agency's Permit

Rules, Minn. Rules ch. 7001 (Supp. 1984), which establish a



standard permitting procedure fo; many types of permits issued by
the Agency. _1/ The types of Agency permits to which the standard
- permitting procedure applies are listed in Minn. Rules part
7001.0020. It is reasonable to cross-reference the appropriate
portions of Minn. Rules Part 7001.0020 because Minn. Rule part
7001.0020 provides a convenient "laundry list"™ of the types of
permits the Agency issues.

The Agency determined whether it was appropriate to charge
permit fees under this rule to all of the permits listed in Minn.

Rules part 7001.0020 and decided that in certain cases it is not.

_1/ The permits described by Minn. Rules part 7001.0020, items
c., E., F., H., I., and J. are as follows:

l. An Agency permit required for sewage sludge landspreading
activities (item C.);

2. An Agency permit required for the construction,
installation, or operation of a disposal system (item
B.) 3

3. An Agency permit required for the discharge of a
pollutant into the waters of the state from a point
source (item F.);

4. An Agency permit required for the construction or
operation of a liquid storage facility (item H.);

5. An Agency permit for the construction, modification,
reconstruction, or operation of an air emission facility,
except those activities permitted under APC 8 (Minn. Rule
Parts 7005.0700 - 7005.0820) (item I.); and

6. An Agency permit required for the construction of a
facility, building, structure, or installation that
attracts or may attract mobile source activity that
results in emissions of an air pollutant for which there
is a state standard (item J.).



The exemptions created under this part are the permits described
under Minn. Rules part 7001.0020, items A., B., D., and G. The
reasonableness of each of these exemptions is discussed below.

Item A. describes permits "for the storage, treatment,
utilization, processing, transfer, intermediate disposal, or
final disposal of solid waste." It is reasonable to exempt these
permits for the time being because the Agency is in the process
of reviewing its rules relating to solid waste and believes that
it is likely that substantial revisions will be made. It is more
appropriate to begin to charge permit fees for these permits
after the revised rules are put into place.

Item B. describes permits "for the treatment, storage, or
disposal of hazardous waste." It is reasonable to exempt these
permits because hazardous waste facilities and generators already
are charged fees under the Agency's rules Minn. Rules Parts
7046.0010 - 7046.0070, Hazardous Waste Facility and Generator
Fees.

Item D. describes letters of approval "for sewage sludge
landspreading sites.™ The program for issuance of letters of
approval for sewage sludge landspreading sites is fairly new.

As a result, the Agency does not have a long history on which to
determine average work loads on which fees would be based.
Because the Agency does not have enough information on which to
base equitable fees, it is reasonable to exempt these letters of

approval from fees at this time.



Item G. describes permits "for the construction or operation
of a feedlot." It is reasonable to exempt these permits because
another rule, Minn. Rules Part 7020.0300, subp. 19 (1983)

specifically exempts this permitting activity from permit fees.

C. Definitions (Minn. Rules part 7002.0020)

This part sets forth ten definitions of terms found elsewhere
in the rule. The definitions of these terms are discussed below.

"Agency" is defined as the Minnesota Pollution Control
Agency. It is reasonable to define this term in order to clarify
the agency to which this term refers.

"Air pollution control equipment" is defined as a device used
to prevent, abate, or control air pollution. The amount of the
processing fee established in Minn. Rule Part 7002.0100 depends
on whether certain equipment is "air pollution control
equipment.” Therefore it is reasonable to define this term in
order to clarify to the public the amount of fees to which
certain facilities are subject.

"Director" is defined as the Director of the Agency. It is
reasonable to define this term in order to clarify the person to
whom this term refers.

"Indirect source"™ is defined using the same language as is
used to describe the Agency permit required by Minn. Rules part
7001.0020, item J. 1Issuance of these permits is governed by the

Agency's permit rule Minn. Rules parts 7001.1250 - 7001.1350,
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Indirect source permits, in conjunction with the Agency's permit
rules Minn. Rules parts 7001.0010 - 7001.0210. It is reasonable
to define this term in order to clarfy to the public which types
of permits are subject to fees.

"Major emission facility" is defined as an emission facility
having potential emissions of 100 tons per year or more of sulfur
dioxide or particulate ma£ter. This definition is reasonable
because it reflects the type and size of facilities which require
additional permitting and enforcement activities as a result of
federal regulations and requirements of the work plan specified
by the U. S. Environmental Protection Agency (EPA) under the
Clean Air Act.

The definition of "National Pollutant Discharge Elimination
System (NPDES)" incorporates by reference the definition in the
Agency's permit rule Minn. Rules part 7001.1020, subp. 19. It is
reasonable to use the same definition for this term as is used in
other rules regulating the same activity because it promotes
consistency among Agency programs.

The definition of "nonattainment area" is identical to the
definition of that term found in the Agency's rule Minn. Rule
part 7005.3030, subp. 11 (1983), the Offset Rule. The amount of
certain fees established in this rules depends upon whether the
permitted facility will be located in a nonattainment area.
Therefore it is reasonable to define this term in order to

clarify to the public the amount of fees to which certain
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facilities are subject. It is reasonable to use the same
definition for this term as used in other Agency rules because it
promotes consistency among Agency programs.

"State disposal system permit® is defined for the purposes of
this chapter as a permit for a disposal system that may be
constructed and operated without a NPDES permit. All disposal
systems are required by Minn. Stat. §115.07 (1984) to be covered
by an Agency permit. Many disposal systems are also required by
the Federal Clean Water Act and by Minn. Rules part 7001.1030 to
be covered by a NPDES permit. The amount of the fee established
for a state disposal system permit alone or both a state disposal
system permit and a NPDES permit are the same, with the exception
of major NPDES/state disposal system permits and sewer extension
permits. It is reasonable to define this term in order to
clarify to the public which types of facilities are subject to
fees.

"Total emission facility" is defined as an assemblage of all
emission sources on adjacent property that are under common
ownership or control and that exist for a common function. 1In
the past, it was common for the Agency to issue to a single
company a number of air quality permits covering individual
components of the emission facility. These rules provide that
only one fee will be charged per "total emission facility,"
regardless of the number of permits held. Therefore it is

reasonable to define this term in order to clarify that multiple
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fees will not be collected by the Agency.

D. Fee Determination (Minn. Rules part 7002.0030)

This rule provides that the Agency shall calculate the permit
fees based upon the schedule provided in part 7002.0100 or
7002.0110 and shall notify the permittee of the amount due prior
to the payment date. It is reasonable to require the Agency to
give the permittee advance notice of the amount of the fee in

order to avoid confusion as to fee payment responsibilities.

E. Payment of Fees (Minn. Rules part 7002.0040)

This rule provides that fees must be made payable to the
"State Treasurer"™ and submitted to the either the Director of the
Division of Water Quality or the Director of the Division of Air
Quality, as appropriate for the type of permitted activity.

It is reasonable to require that fees be made payable to the
State Treasurer because Minn. Stat. §116.07, subd. 44 (1984), as
amended by First Special Session Laws 1985, ch. 13, §233,
requires that all money collected through permit fees be placed
in a special fund administered by the State Finance Department.

It is reasonable to require that fees be submitted to the
Director of the appropriate Agency division so that they may be
directed properly within the Agency and properly recorded and

accounted for.
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Application Fee (Minn. Rules part 7002.0050)

This part requires that application fees be submitted at the

time of
the fee
will be

The

submission of the application and that failure to submit
renders the application incomplete such that processing
suspended until the fee is received.

rationale behind requiring an application fee arises from

the fact that from time to time permit applications are

withdrawn, denied, or are not issued for some other reason. At

the point at which such applications have been withdrawn or

denied,

expense

the Agency staff would already have invested time and

in processing the application. At the time permit

applications are submitted the Agency cannot make an advance

forecast of what specific applications will not result in the

issuance of a permit. It is reasonable to require the payment of

a fee with the application because otherwise the Agency's

administrative costs for reviewing some permit applications will

not be reimbursed. It is reasonable to provide that failure to

submit the application fee will result in suspension of

processing of the application because this provision will

encourage prompt payment of the fees and thus promote the

accomplishment of the goal of these rules to recover the

administrative costs of the Agency for permit activities.

G.

Processing Fee (Minn. Rules part 7002.0060)

This part requires the permittee to pay the applicable
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processing fee within 30 days of the issuance of the permit by
the Agency. It is reasonable to establish a specific time frame
for payment of the processing fee to enable the Agency to
effectively carry out its responsibility to collect permit fees
in a timely manner and to provide certainty for permittees so
that they may make their financial plans for payment of the fees.
This part also provides the opportunity to pay the processing
fee in annual installments to those permittees with facilities
which fall within the definition of a "small business™ under
Minn. Stat. §14.115, subd. 1 (1984) or municipal waste water
treatment plants with an average design flow of less than 30,000
gallons per day. Municipal waste water treatment plants of this
size are those which serve small communities and are therefore
the municipal equivalent of a "small business." Because of their
size, most small businesses and small municipal waste water
treatment plants pay comparatively low processing and annual
fees. Allowing small businesses to make smaller payments over an
extended period was prompted by the provisions of Minn. Stat.
§14.115 (1984), which encourages all agencies to make allowances
in rules for small businesses in Minnesota. It is reasonable to
make this allowance for small businesses because it allows the
Agency to collect the fees to cover the cost of permit processﬁng
while at the same time enabling these permittees to plan for
these additional costs and to spread the payments over several

years without incurring interest charges.
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H. Annual Fee (Minn. Rules part 7002.0070)

This rule establishes an annual fee to cover routine
enforcement activities at a facility or for enforcement of an
activity required by a Minnesota statute or rule to be covered by
a permit. The rule requires the enforcement fee to be paid
within 30 days of receipt of an invoice from the Agency.

The collection of fees to cover the Agency's costs associated
with the enforcement of permitted facilities and activities is
authorized by Minn. Stat. §116.07, subd. 44 (1984). Enforcement
activities include the review of monitoring reports, the conduct
of inspections, and the initiation of activities to bring
permittees into compliance when necessary. These enforcement
activities require the hiring of staff and the expenditure of
other Agency funds, and therefore it is reasonable to recover
them with fees. The terms of payment established in the rule are
reasonable because they are clear and easily understandable and
therefore allow permittees to understand their obligations and
make advance financial plans.

I. Notification of Error (Minn. Rules part 7002.0080)

This Rule allows for notification to the Agency concerning
disputes as to the correct amount of fees due. The person who
believes that the Agency has made an error must notify the
Director of the appropriate Agency division (Air Quality or Water
Quality) along with submittal of the assessed fee. Requiring

prompt notice of a dispute is reasonable in the interests of
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efficient fee collection and prompt dispute resolution. The rule
also provides that if the director of the appropriate division
finds that the person appealing the assessed fee is correct, the
overpayment shall be reimbursed or credited to the permittee's
account. This is reasonable because a person who has a bona fide
claim that the Agency made an error in the calculation of the fee
should have the error corrected and any overpayment returned.

J. Late Payment Fee (Minn. Rules part 7002.0090)

This rule provides that a penalty of 20 percent of the annual
fee will be charged for failure to pay a fee within 30 days of the
payment date. An additional penalty of ten percent of the annual
fee will be charged for each 30 day period or fraction thereof
that the payment is late. Establishing penalties for failure to
submit fees in a timely manner is reasonable because the
penalties will encourage prompt response to the obligation
created by these rules and will thereby help in achieving an
efficient fee collection program.

K. Permit Fee Schedules (Minn. Rules Parts 7002.0100 to
7002.0110)

Minn. Rule Parts 7002.0100 to 7002.0110 establish the fee
schedules for air quality permits and water permits. In both
cases, the fees vary according to permit categories. As
previously discussed, larger fees are charged for permits which
have, on the average, required a larger amount of Agency staff

effort. Collectively, the fees which the Agency expects to
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collect will cover 100 percent of the State funds used to cover
the costs associated with the permitting efforts.
The fee schedules established in the rules are discussed

below.

l. Air Quality Permit Fee Schedule (Minn. Rules Part
7002.0100)

Minn. Rules Part 7002.0100 establishes the fee schedule for
various air quality permits. The application, processing, and
annual fees are set forth in Subparts 1 - 5.

Subpart 1 specifies the facilities and indirect sources to
which this part applies by referencing the specific parts of the
Agency's permit rules (Minn. Rules parts 7001.1210 and 7001.1270)
which establish the requirement to obtain a permit for air
emission facilities and indirect sources. It is reasonable to
provide these cross-references for the purpose of clarification.

Subpart 2 establishes a $50 application fee for permits
described in Minn. Rule Part 7001.0020, items I. (air emission
facilities) and J. (indirect source permits). Fees which will be
collected through this charge represent less than 5 percent of
the revenues which the Agency expects to collect through the fee
system. This fee is reasonable because it is reasonably close to
the average of what is charged by those other states which have
an application or filing fee. As discussed previously, this fee
helps to defray the cost of processing applications for which no

permit is issued and for which no processing fees are collected.
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Subpart 3 establishes basic processing fees. These fees
were calculated based on the average staff time needed to process
a particular category of permits by the Division of Air Quality.
The fees cover the portion of the direct salary and attendant
costs funded by the state. The split between state and federal
funding for the Air Quality Division is 50/50. Using this
approach and considering the mix of salary rates of staff
involved in the permit process, the fees represent a charge of
approximately $10.50 per hour of staff time (including fringe
benefits, supplies, and expenses) expended. The fees charged are
reasonable because they are proportional to the State's direct
costs for processing various categories of permits.

Subpart 2 also provides that a modification or addition of
air pollution control equipment to a source occurring during the
last year of the term of a permit will be addressed along with
the reissuance of the permit for a new term, and the Agency shall
waive the fee for modification or installation of air pollution
control equipment at the source and only assess a reissuance fee
and applicable additional processing fees. The act of handling a
modification or installation of air pollution control equipment
as a reissuance will avoid the necessity for the Agency to
process essentially the same permit twice, and it is reasonable
to pass these "savings" on to the permittee.

Subpart 4 establishes additional processing fees for the

following types of facilities:
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Major stationary sources located in a nonattainment
area;

Facilities subject to the Prevention of Significant
Deterioration requirements of 40 C.F.R. §51.24;

Facilities subject to New Source Performance
Standards under 40 C.F.R Part 60;

Facilities required to install Best Available
Control Technology pursuant to 40 C.F.R. §51.24;

Facilities with air emissions containing pollutants
for which no ambient air quality standard has been
established under Minn. Rules part 7005.0080 and
which have the potential to be injurious to human
health.

In addition, additional processing fees are assesed when the

Agency staff performs dispersion modeling analysis and stack test

reviews.

The fee rate for these additional processing activities

are at the same approximate rate per staff hour as was utilized

for the general processing category. It is reasonable to charge

additional processing fees for major stationary sources located

in a nonattainment area because the Agency's Offset Rule (Minn.

Rules Parts 7005.3010 - 7005.3060), Section 129 of the Clean

Air Act, and EPA requlations 40 C.F.R. §50.18 require those

sources to undergo additional review, which involves additional

administrative costs. Additional administrative costs are also

involved when the processing of a permit involves facilities

subject to the Prevention of Significant Deterioration

requirements of 40 C.F.R. §51.24, facilities subject to New

Source Performance Standards under 40 C.F.R. Part 60, facilites

required to install Best Available Control Technology pursuant to
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40 C.F.R. §51.24, facilities with air emissions containing
pollutants for which no ambient air guality standard has been
established under Minn. Rules part 7005.0080 and which have the
potential to be injurious to human health, modeling analysis, or
review of stack tests. Because of the unique nature of this
additional activity and because a minority of permit applications
result in this additional effort, it would not be equitable to
spread these costs among all permittees. Since the
administrative cost of these activities can be readily estimated,
it is reasonable to charge them directly to the permittees who
make them necessary.

Subpart 5 establishes annual fees for stationary sources
which have been issued an air quality permit. The fees charged
are reasonable because they are apportioned according to the
costs associated with enforcing permits issued to different sized
facilities. Major emission facilities regire more time for
enforcement activities than facilities with potential emissions
of a single pollutant between 50 and 100 tons annually.
Facilities with potential emissions of a single pollutant between
25 and 50 tons do not require the same enforcement activities as
larger emission sources. _2/ The rule waives the annual fee for
emission facilities of this latter size. This three-tiered

system for annual fees established by the rule is a reasonable

_2/ Facilities with potential emissions of a single pollutant of
less than 25 tons per year do not require a permit.
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approach to equitably distributing the enforcement costs for all
sizes of emission sources based upon the work effort needed for
enforcement activities. The rule also provides that a total
emission facility will be charged for one annual fee regardless
of the number of air permits held by the facility. This rule is
reasonable because the overall amount of enforcement time spent
on a given total facility is independent of the number of permits
held by the facility.

2. Water Quality Permit Fee Schedule (Minn. Rule Part
7002.0100

Minn. Rules part 7002.0100 establishes the fee schedule for
various water quality permits.

Subpart 1 defines a major NPDES facility as a wastewater
treatment discharger designated by the Director and the
Administrator of the EPA as a part of the annual work plan that
is developed in accordance with and that is subject to the
public participation requirements of 40 C.F.R. Part 35 and is
subject to the review and approval of the Agency. The following
facilities, all of which have a potential for significantly
impacting water quality, must be included on the liét, unless the
Director and the EPA find that the facilities do not have the
potential for significant impacts on water quality:

A. A publicly owned treatment facility with an average

design flow of 1,000,000 gallons per day or more;

B. An electrical generating facility that is not primarily

standby or a peaking facility with a generating capacity
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of 100 megawatts or greater;

C. A facility that is a primary industry as defined in 40
C.F.R. §122.2 or other industry that discharges
quantities of process wastewater which are significant
dve to volume, pollutant loading, or other discharge
parameters, or the characteristics of the receiving
water; and

D. A facility with an actual or potential discharge of toxic
pollutants under section 307(a) of the Clean Water Act.

Because the size of the application, processing, and enforcement
fees for NPDES facilities is dependent on whether or not these
facilities are "major," it is reasonable to define the term
"major NPDES facility™ in order to clarify to the public the
amount to fees to which certain facilities are subject.

The definition for "major NPDES facility"™ is in accordance
with the EPA's definition of the term "major facility" as it
appears at 40 C.F.R. §122.2:

Major facility means any NPDES "facility or activity"
classified as such by the Regional Administrator, or, in
the case of "approved state programs,®" the Regional
Administrator in conjunction with the State Director.
However, the rule fleshes out this definition to inform the
public that the designation of major NPDES facilities is done as
a part of the annual work plan required by 40 C.F.R. Part 35, is
subject to requirements for public participation, and is subject

to the final approval of the Agency. 1In addition, the rule lists
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the types of facilities that are subject to being on the list in
order to further inform the public of what types of facilities
might expect to be designated. This rule is reasonable because
it informs the public of the procedures that will be used to
designate major facilities and the criteria that will be applied.

The application, processing, and annual fees are set
forth in Subparts 2 - 5. In these fee schedules higher
processing and annual fees are charged for major NPDES
facilities. This is reasonable because, due to the higher
potention of these facilities for significantly impacting water
quality, the level of Agency staff effort involved in processing
and enforcing this type of permit has historically been
significantly higher than it is for other NPDES permits.

Subpart 2 establishes the application fee for permits
described in Minn. Rules Part 7001.0020, items C. (sewage sludge
landspreading activities), E. (disposal systems), F. (discharges
from point sources), and H. (liquid storage facilities). These
fees represent a charge of 15 percent or less of the total of the
enforcement and processing fees. As discussed previously, this
fee helps to defray the cost of processing applications for which
no permit is issued and for which no processing fees are
collected. The application fees for liquid storage facilities
and sewer extension permits are one-time fees and are for permits
which do not have a fixed term. For both of these permits the

primary staff effort is in the issuance of the permit; therefore
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it is reasonable to collect this fee up front, at the time of
application.

Subpart 3 establishes processing fees. The fees charged are
reasonable because they are proportional to the Agency's cost for
processing applications, issuing permit, conducting other
permit-related activities, such as load allocation surveys or
discharge standard effluent limitation determinations.

Subpart 4 establishes annual enforcement fees. The fees
charged are reasonable because they represent a proportion of the
Agency's Eost for ongoing compliance and enforcement activities
which follow the issuance of a permit.

Subpart 5 provides that no processing or enforcement fees
will be charged for permits issued as a General Permit under
Minn. Rules Part 7001.0210. This is reasonable because general
permits are designed to cover minor facilities which require
minimal staff effort in terms of processing applications and
enforcement. The fee for a general permit is therefore limited
to the application fee, which is paid at the beginning of the

process.

K. Effective Date

The rules provide that Chapter 7002 is effective January 1,
1986. This date is reasonable because it is based upon the 1985
Legislature's directive to collect 50 percent of the target

amounts from fees during the first year of the biennium.
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IV. SMALL BUSINESS CONSIDERATIONS IN RULEMAKING
Minn. Stat. §14.115 (1984) requires the Agency, when
proposing rules which may affect small businesses, to consider
the following methods for reducing the impact of the rule on
small businesses:

(a) the establishment of less stringent compliance or
reporting requirements for small businesses;

(b) the establishment of less stringent schedules or deadlines
for compliance or reporting requirements for small
business;

(c) the consolidation or simplification of compliance or
reporting requirements for small businesses;

(d) the establishment of performance standards for small
businesses to replace design or operational standards
required in the rule; and

(e) the exemption of small businesses from any or all
requirements of the rule.

These rules make specific accommodation for small businesses.
Proposed Minn. Rules part 7002.0060 allows small businesses and
small municipal waste water treatment plants to pay the
processing fee in annual installments over the life of the
permit. The Agency met the requirements of Minn. Stat. §14.115
(1984) to consider reducing the impact of the rules on small
business.
V. CONCLUSION
Based on the foregoing, the proposed Minn. Rules Part

7001.0010 - 7002.0110 are both needed and reasonable.

Dated: %&M/ 1985

THOMAS J.
Executive Director




. ' EXHIBIT 1

Statement of Need and Reasonableness
Addendum

As per M.S.16A.128, I have reviewed the Pollution Control Agency's
proposed water quality and air quality permit fee rules and feeﬁ
schedules and provide my approval that the proposed satisfies the

direction and intent of pertinent legislation.

@M%m §-2-£5

Jay Kie wsk1, Commissioner Date
Depar t of Finance




EXHIBIT 2

EXPLANATION OF AIR QUALITY AND WATER
PERMIT FEE CALCULATIONS

The purpose of this document is to present the approach used
by the Agency in calculating the levels of the permit fees
contained in proposed Minn. Rules Parts 7002.0010 - 7002.0110,
Air Quality and Water Quality Permit Fees.

AIR QUALITY PERMIT FEES

The air quality permit fees were calculated on the basis of
the direct staff effort involved in the processing and
enforcement of the various types of permits issued by the
Division. This required the staff to review the types of permits
handled and to assign them to permit categories. The following
four permit categories were identified as being processed by the
Division:

1. Major emission facilities

2. Minor emission facilities

3. Indirect sources; and

4. Pollution control equipment only
With respect to the Division's enforcement activities, permits
were divided into three categories: (1) those with emissions of
100 or more tons per year (major), (2) those with emissions
between 50 and 100 tons annually, and (3) those with emissions
between 25 and 50 tons annually.

After identifying these permit categories, the staff

calculated the number of person hours necessary to complete



individual types of activities for each permit category and the
cost of those person hours based on the salaries of the
individuals who were to do the work.

A primary source of information utilized in determining the
staff effort needed to conduct various permit and enforcement
activities was the organizational resource analysis (ORA)
prepared in support of the Fiscal Year 1985 Work Plan, which was
approved by the Agency Board and was submitted to and approved by
the Environmental Protection Agency. The ORA is done each year
and identifies the number of person hours needed and the
classifications of the persons assigned to complete individual
types of activities in the Division of Air Quality. In some
cases, the activities in the ORA were expressed as broad
categories, and it was necessary to estimate the portion of the
activity which related to permits. For permit and enforcement
activities, the number of hours spent was calculated. These
figures required adjustment to take into account vacation, sick
leave, holidays, and time devoted to administrative activities
unrelated to the program. It is estimated that 1560 hours per
year of an Agency employee's time is available for actual work
activities. Therefore, the hours for each classification were
adjusted by multiplying 1.3385 to approximate a 2088 hour work
year.

The calculations for converting person hours into costs

involved multiplying hours for employee classifications by the



mid-range salary for that classification and adding 18 percent
fringe benefit factor and a 15 percent supplies and expense
factor. Costs thus derived were calculated for each permit
category.

Once the average cost figure was derived for a particular
permit or enforcement category, this figure was split between the
portion covered by state funding and the portion covered by
federal funding; for Air Quality this is a 50/50 split. Only the
state-funded portion of cost was included in the fee structure.

The numbers representing the state-funded portion of cost
were finally reviewed for general appropriateness and, in
general, were rounded off to the nearest $50. In some cases
individual fees were further adjusted to maintain proper
perspective among categories.

The across-the-board $50 application fee was not the result
of calculations. It was selected as a reasonable figure because
a nominal amount of initial handling is involved with all
applications, whether or not they are subsequently processed or
cancelled. 1In addition, this figure is reasonably close to the
average of what is charged by those other states which have an
application or filing fee. The numbers which were used in the

Division of Air Quality's calculations are attached as Appendix A.

WATER QUALITY PERMIT FEES

The first step in calculating the water quality permit fees
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involved calculating that portion of the 1984 budget of the
Division of Water Quality that is devoted to processing and
enforcing the various types of permits handled by the Division.
This required the staff to review the types of permits handled
and to assign them to permit categories. The following permit
categories were identified:

1. Major municipal permits

2. Minor municipal permits (including state disposal system
permits for sewage sludge landspreading facilities)

3. Major industrial permits

4. Minor industrial permits

5. Liquid storage permits

6. Sewer extension permits

After identifying these permit categories, the staff
calculated the number of person hours necessary to complete
individual types of activities for each permit category, the
estimated number of each category of permits that the Division
expects to handle in 1984, and the cost of those person hours
based on the salaries of the civil service classification of
the individuals who were to do the work.

The staff determined the number of needed person hours using
the ORA which was prepared in support of the Fiscal Year 1984
Work Plan, which was approved by the Agency Board and was
submitted to and approved by the Environmental Protection Agency.
In some cases, the activities in the ORA were expressed as broad

categories, and it was necessary to estimate the portion of the



activity which related to permits. For the Monitoring and
Analysis Section, hours were broken out for permit related
activities such as determining permit limits, wasteload
allocation surveys, and bioassay work. For each employee
classification, the total number of hours per year spent on the
permit program was calculated. However, these figures required
adjustment to take into account vacation, sick leave, holidays,
and time devoted to administrative activities unrelated to the
program. It is estimated that 1560 hours per year of an Agency
employee's time is spent on actual work activities. Therefore,
the hours for each classification were adjusted by multiplying
1.3385 to approximate a 2088 hour work year.

The cost of the person hours was calculated by the mid-range
salary for that classification according to the salary schedules
in effect on July 24, 1984. The salaries for each classification
were then added together to give a total salary cost for each
category of permits. To the basic salary, a fringe of 18
percent was added to cover insurance and other benefits, and an
additional 15 percent was added to cover supplies and expenses.

After calculating the cost of the person hours devoted to
each permit category, the total was divided by the approximate
number of permits in that category to give an annual cost per
permit, including permit issuance activities, enforcement, and

monitoring and analysis activities where appropriate. This



number represents the approximate full cost of the permit
activities for that category of permit.

After figuring the full cost of permit activities,
adjustments were made to calculate the fees, based on the portion
covered by state funding and the portion covered by federal
funding. For the Division of Water Quality, this is a 70/30
split. Therefore, the per-permit cost was multiplied by .70 to
determine 70 percent of the program cost for each permit. These
numbers were then reviewed for general appropriateness. After
this review it was decided to combine the municipal and
industrial categories, because the fees calculated were similar,
and because in some cases there was not a clear distinction
between industrial and municipal permits. For example, according
to the statutory definition, trailer parks are not
municipalities; however, they are considered by the Agency to be
municipal permits for the purposes of permit issuance, because
they treat only domestic waste. However, for the purposes of
enforcement, the Division of Water Quality treats them as
industrial permits.

After the total fees were adjusted in this manner, the
Division then selected a portion of this fee as processing fee
and a portion as an enforcement fee, based on the approximate
percentage of staff time devoted to permit processing and

enforcement activities. A $50 application fee was selected as a



reasonable figure to cover not only the initial work involved in
reviewing a permit application but also for reviewing permit
applications which ultimately, for whatever reason, do not result
in the issuance of a permit by the Agency.

After the review of the fee schedule up to this point, the
Division decided to charge the entire fee for liquid storage
permits and sewer extension fees as a one-time application fee.
These activities are not significant in terms of staff resources
devoted to them and they are issued a one-time permit.

The Division considered the question of what fees to charge
for permits issued pursuant to Minn. Rules part 7001.0210,
entitled "General permits." The Agency has not yet issued any
permits under this rule, but is in the process of developing this
type of permit for noncontact cooling water dischargers which
discharge less than one million gallons per day that meet certain
requirements for temperature and additives. Because the Agency
has no experience with this type of permit, permit costs had to
be roughly estimated. It appears reasonable to believe that
charging a $50.00 application fee for this type of permit will
recover approximately 70 percent of this program cost. Because
it is anticipated that little staff time will be devoted to
processing and enforcing these permits, it is reasonable not to
charge processing and enforcement fees for this type of permit.
The numbers which were used in the Division of Water Quality

calculations are attached as Appendix B.



AIR QUALITY
PERMIT FEE CALCULATIONS

PERMIT |  PERMIT ENFORCEMENT PROGRAM DEV. TOTAL  TIME ADJ. ADJUSTED  AVERAGE FRINGE & ADJUSTED  TOTAL

TYFE |  HOURS  HOURS  HOURS HOURS HOURS SALARY EXPENSE ADJ.  SALARY cest
|
MAJOR FACILITY | 4156 3287 1850 9293 1,3385 12438.6805  ~ $16.15 0.33 $21.48 $267,176.64
MINGR FACILITY ll 3562 1505 616 5683 1.3385 7606.6935 $16.15 0.33 $21.48 $163,388.02
INDIRECT SOURCE :i 0 0 1186 1186 1.3385 1587.461 $16.15 0.33 ~ $21.48 $34,097.87
|

SUB TOTAL  $464,662.52
$74,980.00 CLERICAL SUPPORT
Time adjustment, is zn increace in hours to account for vacation time and holidays.
GRAND TOTAL $529,642.52
Fringe & expense adjustment, is an increase in salary to account for fringe benefits (18%)
and supplies and expense (13%).
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MUNICIPAL MAJORS (53)

WATFR (QUALTTY
FERMIT FEE CALCULATIONS

PERMITS ENF M&A HRS TOTAL Adjusteent MYy, Midrange Total

HRS HRS Limits Wstld Bloass HRS Hrs. Salary Salary
PCS TECH LBO LBO x 1.3385% 642 $ B.68/hr $ 5,51
PCS INT 676 L6E0 LED 5836 x 1.3385 7811 11.22 87,639 §187,209 (Salary/Year)
PCS PRIN 140 170 48 1358 x 1.338% 1818 15.10 27,452 + 33,69 (Fringe 18%)
PCS ADM 35 546 5 116 “8 750 x 1.3385 1004 18.40 18,474 $220,9%07
Ccr 11 10 S48 5 116 LA 855 x 1.3385 11hk T.26 8,283 + _12.!_!_ (Supplies & Expense 15%)
CT IV Sup 10 5L6 616 = 1.3385 B4 8.80 7,251 §254,043 (4793 /permit fyesr)
cx 3 702 102 x 1.3385 940 7.57 7,116
PRIN ENG s3 53 x 1,3385 T 17.25 1,225
SR ENG . e s 1164 — 1164 x 1.3385 1558 15.53 24,19
SUBTOTAL 1061 B81%0 63 1396 1104 11814 15812 $187,209

(7.57 yre)
MUNICIPAL MINORS (1000)
PERMITS ENF M&A HRS TOTAL Ad justment A]. Midrange Total

HRS HRS Limits Wstld Bioass HRS Hrs . Salary Salary
PCS TECH 1560 1560 x 1.3385 7088 $ B.68/hr $ 18,123
PCS INT L526 3198 320 BO&4 x 1.338% 10767 11.22 120,806 §217,428 (Salary/Year)
PCS PRIN 655 3% 32 1077 = 1.3385 16842 15.10 21,77& + 39,1371 (Fringe 18%)
PCS ADM 163 187 10 156 32 548 x 1,3385% 733 18.40 3,487 £256,565
11 655 187 10 156 32 1040 5 1.3385 1392 T.24 10,078 + 38,485 (Supplies & Expense 15%)
CT 1V SUP 7 187 51k x 1.3385 688 8.80 6,056 $296,050 = 296/yr
cE 3 3% 234 x 1.3385 313 7.57 2,369
PRIN ENC 100 100 x 1.338% 134 17,25 2,1
SR ENC o N s 1560 = 1560 x 1.338% 2088 15.53 32,626
SUBTOTAL 6326 &383 120 w32 k16 16677 19645 217,428

(9.4 yrs)

£ Jo T abeq
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INDUSTRIAL MAJORS (39)

PERMITS ENF M&A HRS TOTAL Ad justment Adf. Midrange Total

HRS HRS 1imits Wsrld Eioass HRS lirs. Salary Salary
PCS TECH LHO B0 x 1.3385% LY S A.6R 5 5,57
PCS INT 120 33 LRO 4526 x 1.3385 6058 11.22 67,971 $124,69% (Salary/Year)
PCS PRIN B Skt [1:] LAR x 1.3385 921 15.10 13,%07 + 22,645 (Fringe 18%)
PCS ADM 23 18?7 5 R7 48 350 x 1.3385 468 18.&0 B,611 $147,139
CcT 11 G 187 5 87 WA 471 x 1,3385% 564 T.26 4,081 M (Supplies & Expense 15%)
CT 1V SUP % 187 234 x 1.3385 13 B.80 2,754 5169,270 (6339 /yr)
Kk 3 238 238 x 1.3385 119 1.57 2,415
FRIN ENG 53 53 x 1.3385 71 17.25 1,225
SR ENG .- o o 873 S a”n x 1.3385 1169 15.53 18,155
SUBTOTAL 978 9671 63 1047 1104 7863 10525 §124,69%

(5.04 yrs)
INDUSTRIAL MINORS (630)
PERMITS ENF M&A HRS TOTAL Ad justment Adj. Midrange Total

HRS HRS Limits Wstld Bioass HRS _ Hrs. Salary Salary
PCS TECH W0 &0 x 1.3385 54 § B.68 s W69
PCS INT 543 LEBD [0 9263 x 1.3385 12399 11.22 139,117 §212,430 (Salary/Year)
PCS PRIN 102 905 & 1611 x 1.3385 2156 15.10 32,556 + 38,237 (Fringe 16%)
PCS ADM 175 nz2 10 16 L] 517 x 1.3385 692 18,40 12,733 §250,667
CT 11 102 312 10 16 i 1044 x 1,3385 1397 7.26 10,114 + 37,600 (Supplies & Expense 15%)
cT 1Iv 351 n2 663 x 1.3385 887 B.80 7,806 §288,267 = 398 /yr
cx 3 386 86 x 1.3385 517 7.59 3,914
PRIN ENG 104 104 x 1.3385 139 17.25 2,398
SR ENC o A o 160 — 160 x 1.3385 214 15.53 3,3
SUBTOTAL 8473 6907 124 192 92 13788 18455 §212,430

(8.84 yrs)
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LIQUID STORAGE (25/YR)

PERMITS ENF M&A HRS TOTAL Ad justment Ad]. Midrange Total
HRS HRS Limits Wstld Bioass HRS Hrs. Salary Salary
GRAD 11 288 788 x 1.1385 385 §12.99 §5,001 $6,627 (Salary/Year) .
.SR ENG Lo L0 x 1.3385 54 15.53 8319 + 1,193 (Fringe 18%)
CT 11 0 30 x 1.3385 40 7.24 290 57,820
PG ADM 20 20 x 1.338% 27 18.40 497 4 1,173 (Supplies & Expense 15%)
SUBTOTAL 378 s 506 56,627 58,993
(.26 yrs)
SEWER EXTENSIONS (&00/yr)
PERMITS ENF M&A HRS TOTAL Ad justment Adj. Midrange Total
HRS HRS Limits Watld Bioass HRS Hrs. Salary Salary
GRAD 11 1324 1324 x 1.3385 1772 $12.99 §23,018 $30,149 (Salary/Year) .
SR ENG im 124 x 1.3385 166 15.53 2,578 + 5,427 (Fringe 18%)
cT 11 32 32 x 1.3385 418 7.24 3,026 £35,576
PG ADM 62 62 x 1.3385 83 18,50 1,527 4 5,336 (Supplies & Expense 15%)
SUBTOTAL 1822 1827 2439 $30,149 40,912
(1.17 yrs)

€ Jo ¢ obeg
g XTIANHddY





