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Department of Agriculture 

Minnesota Export Finance Authority 

In the Matter of the Proposed Rules Governing Financial Assistance 
for Pre-Export Credit Needs of Minnesota Exporters 
(3 MCAR §§ 1.0090-1.0100) 

Statement of Need and Reasonableness 

I . GENERAL NEED AND AUTHORITY FOR RULES . 

The Minnesota Export Finance Authority (hereafter "MEFA" 

or "agency") was created to aid and facilitate the financing of 

exports from this state. Laws of Minnesota 1983, chapter 289, section 8 

[Minn. Stat. § 17.105, subd. 3 (10)] empowers the agency to adopt 

rules necessary to carry out its responsibilities; and Minn. Stat . 

§ 14. 06 (1982) provides for adoption of rules setting forth the 

nature and requirements of all agency procedures to the extent that 

those procedures directly affect the rights available to the public. 

These proposed rules set forth policies and procedures governing 

the operation of the agency and the nature and requirements for 

the agency's program of financial assistance available to exporters. 

It is both necessary and reasonable that the agency adopt 

rules governing the administration of its export credit assistance 

program for the following reasons: 
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1. The proposed rules provide exporters and lenders, 

who are potential beneficiaries of the program, with information 

and notice of the following: 

a. The nature of financial assistance available; 

b. Procedures to follow in applying for such assistance; 

c. The criteria and policy which the agency will follow 

in reviewing applications; 

d. The terms of financial assistance and loan administration. 

2. The proposed rules define procedures and criteria 

for decisionmaking by the director and the Board of directors of 

the agency so as to avoid arbitrary or inconsistent decisions. 

3. The proposed rules delineate the respective functions 

and responsibilities of the Board and the director. 

The proposed rules are modelled on the rules of state 

and federal agencies which operate similar types of business assistance 

programs. Therefore, they are reasonable in light of the experience 

of other governmental entities. Further, the proposed rules are 

reasonable because they are derived from the substantial experience 

and expertise of the agency's Board and director, who have drawn 

upon their respective backgrounds in areas of international banking, 

law, insurance, and export marketing in promulgating the proposed 

rules. 
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II. OVERVIEW OF EXPORT FINANCE AUTHORITY ANO THE FINANCIAL ASSISTANCE 

PROGRAM. 

The purpose of the agency is defined in Laws of Minnesota 

1983, chapter 289, section 7 [Minn. Stat. § 17.105, subd . l] to 

aid and facilitate the financing of exports from this state. The 

nature of the agency's financial assistance program is defined in 

Laws of Minnesota 1983, chapter 289, section 8 [Minn. Stat. § 17.105, 

subd. 3 (1)] which authorizes the agency to "insure, co-insure , 

and guarantee against commercial pre-export credit risks." 

The organizational structure of the agency is also defined 

by statute. A si x-member Board of directors, knowledgeable in international 

finance , exporting or international law, is to be appointed by the 

Governor, with the Commissioner of Agri culture serving as chairman 

of the Board. [Minn. Stat. § 17 . 105, subd . 2.] As presently constituted, 

there are three Board members from the international banking community, 

two attorney members specializing in the practice of international 

law, and a Board member from that segment of the insurance industry 

which insures against foreign risk. The Commiss ioner of Agriculture 

has designated the Assistant Commissioner of Agri culture who directs 

the Minnesota Trade Office and serves as the Governor's Special 

Trade Representative to act as chairman of the Board. Thus, the 

Board is composed of highly qualified and experienced members from 

professions and businesses related to the operation of the export 

assistance program. 
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Further, as provided by statute, the Commissioner of Agriculture 

has employed a director for the agency. The director has extensive 

experience in both international banking and export marketing . 

Thus, the administrator of the agency, as well as the policy-formulating 

Board, bring to the program the necessary expertise to make its 

operation successful. 

To support the loan guarantees and insurance for pre-export 

credits authorized by the statute, the legislature has appropriated 

$2,000,000 to a working capital account . The agency may leverage 

this account four times, so that its total net liability at any 

one time may reach $8,000,000. Laws of Minnesota 1983, chapter 289, 

section 8. [Minn. Stat. § 17.105, subd. 6.] 

MEFA is statutorily authorized to perform functions necessary 

to its primary purpose of providing insurance or guarantees for 

pre-export credits, including the power to enter into contracts, 

acquire and hold real and personal property and pledge appropriate 

collateral, the power to charge interest and fees, and the general 

power to perform all necessary and appropriate functions related 

to the agency's duties . 

There are certain limitations on the agency 's authori ties. 

Laws of Minnesota 1983, chapter 289, section 8 [Minn. Stat. § 17.105, 

subd. 1] requires that the agency's powers be used exclusively to 

meet the pre-export credit needs of Minnesota exporters. The agency 

may not provide to any one person insurance or guarantees in excess 

of $250 ,000. [Mi nn. Stat. § 17 . 105, subd. 7.] And the statutory 

policy is to provide assistance for export credits that would otherwise 
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not be made and that represent a reasonable risk and have a sufficient 

likelihood of repayment. [Minn. Stat . § 17.105, subd. 7 (2).] 

Other than the foregoing limitations, the statute prescribes 

no eligibility requirements. 

III. IMPACT UPON SMALL BUSINESS . 

The agency's authorizing legislation gives no express 

directive that the powers of the agency be used for 11small business 11 

purposes, as that term is defined in Laws of Minnesota 1983, chapter 188, 

section 1. However, the small business focus of the program is 

inherent in the statutory limitation that the agency not provide 

assistance to any one person in excess of $250,000. This limitation 

clearly directs the program toward smaller scale transactions which 

are typical of smaller businesses or new-to-export businesses. 

Because the entire program is directed at the pre-export 

credit needs of smaller businesses, no special provisions or exceptions 

are enumerated in the proposed rules for small businesses. Rather, 

all of the proposed rules are formulated to acco11111odate the needs, 

capabilities and circumstances of small businesses. 

In considering the methods prescribed in Laws of Minnesota 

1983, chapter 188, section 1, for reducing impact on small businesses, 

it should be noted that the proposed rules do not establish a regulatory 

compliance or reporting program with mandatory application to a 

particular small business sector. Rather, the rules prescribe policy 

and procedures for the operation of a benefit program, and the decision 

whether or not to participate in the program is voluntary. Thus, 

in one sense, the impact of the rules on small businesses is within 

their own control . A small business exporter can choose to participate 
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in the financial assistance program or not, and that decision can 

be made for each individual export transaction. 

Even though the concepts of "compliance or reporting requirements" 

and "design or operational standards" are not, stricly speaking, 

embodied in the proposed rules, the Board has addressed each method 

specified in chapter 188, section 1, to the extent applicable. 

A. LESS STRINGENT COMPLIANCE OR REPORTING REQUIREMENTS 

There are routine reporting requirements for small business 

exporters who receive financial assistance. For example, proposed 

3 MCAR § 1.0095(1) requires the exporter to report ilTlllediately upon 

making shipment of the goods and to provide copies of documents 

which evidence shipment. It is necessary to require this documentation 

from the exporter, because those reports are uniquely within the 

exporter's control or possession and they evidence the event which 

tenninates the agency's financial assistance. 

While the application process is not, strictly speaking, 

a "reporting requirement," the Board has taken a less stringent 

approach to informational requirements in the application process 

than is typically used in similar federal programs. For example, 

the applicant is required to certify that he or she has sought alternative 

sources of financing and to state the reasons why financing is not 

available through the sources. However, the applicant need not 

obtain written verification or "reports" from those sources. 

Because it is a benefit program, rather than a regulatory 

program, the rules have eligibility requirements rather than compliance 

- 6-



- e 
requirements . However, the Board has adopted the least stringent 

eligibility requirements consistent with the statutory authorizations 

of the program. For example, the definition of "exporter" in proposed 

3 MCAR § l . 009l(G) defines beneficiaries of the program broadly, 

so that a small business need not take a particular form (e.g., 

corporation, partnership) or be involved in a particular line of 

business (e.g . , manufacturing, processing). The eligibility requirements 

are inclusive rather than exclusive, thereby inuring to the benefit 

of smaller businesses. 

8. SCHEDULES FOR COMPLIANCE OR REPORTING 

As previously discussed, an exporter participating in 

the program must merely report and document that the goods have 

been shipped . Thus, the reporting schedule is determined by the 

export transaction, not the agency's rules. 

C. SIMPLIFICATION OF COMPLIANCE OR REPORTING 

Under proposed 3 MCAR § 1.0095(1) most of the reporting 

functions have been shifted to the small business exporter, since 

commercial lenders have experience and staff necessary to service 

loans. 

Viewing the application process as a "reporting requirement," 

the Board has adopted a very simplified approach . Proposed 3 MCAR 

§ 1.0093 provides that the executive director will make available 

application forms for use by exporters seeking financial assistance. 

The use of application forms will help small business applicants 

define the precise information necessary for credit evaluation and 
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will assist the applicant in organizing and presenting the application 

data in its most favorable light. The information required on the 

application is limited to that infonnation necessary for the detennination 

of eligibility and reasonably related to the criteria for approval 

in proposed 3 MCAR § 1.0096. Thus, both the structure and content 

of the application requirements are designed to simplify the process 

for small businesses. 

The proposed rules also provide that if any necessary 

infonnati on is omitted by the appli cant, the executive director 

will inform the applicant of the additional information required. - ~~--

Proposed 3 MCAR § 1.0094 (B)(l) thus affords the applicant an opportunity 

to cure any defects in the application. 

Finally, the application process has been simplified because 

proposed 3 MCAR § 1.0091(J) defines "Minnesota goods or services" 

without the use of a rigid quantitative formula for measuring the 

amount or value of Minnesota-source components, labor, intellectual 

property, or value added. A rigid quantitative formula would require 

the small business exporter to document or attempt to measure the 

precise valuation of Minnesota content. This approach might create 

application difficulties and become an impediment to small business 

exporters. Thus, the Board did not adopt a rigid quantitative formula 

or measurement for Minnesota content . 

D. PERFORMANCE, DESIGN OR OPERATIONAL STANDARDS 

The proposed rules do not contain any design or operational 

standards; therefore, the Board did not consider the substitution 

of performance standards in lieu thereof. 
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E. EXEMPTION OF SMALL BUSINESS FROM RULE REQUIREMENTS 

As previously discussed, the entire financial assistance 

program is aimed at small business exporters. Thus, all of the 

proposed rule requirements are promulgated with the capabilities 

and needs of smaller businesses in mind. Further, the requirements 

adopted in the rules are those minimal and necessary to fulfillment 

of the statutory requirements and standards. For example, there 

are only two criteria for approval of financial assistance in proposed 

3 MCAR § 1.0096. First, the proposed rule considers the applicant's 

need for financial assistance, which is required by Minn. Stat. 

§ 17.105, subd. 7 (2). The second criteria in the proposed rule 

relates to an assessment that the risk is reasonable and that the 

credit can and will be repaid according to its terms. Again, this 

determination is required by statute. 

Because the rules adopt standards and requirements which 

are necessary and minimal in light of the statutory directive, further 

exemptions were neither appropriate nor authorized. 

The Board also considered the financial impact on small 

businesses in structuring the program. Proposed 3 MCAR § 1.0095 

(G) limits the fees and interest rates which may be charged by the 

lender to those reasonable under the circumstances. Additionally, 

the proposed range for the guarantee fee charged by the agency is 

competitive with similar governmental programs of financial assistance 

for exporters. 
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As an additional aid to small businesses, the agency will 

direct applicants to alternative sources of financial assistance, 

such as the U.S. Small Business Administration or the Export Import 

Bank of the United States, where alternative sources of assistance 

appear available. Proposed 3 MCAR § 1.0094 (8)(2). 

IV. NEED AND REASONABLENESS OF EACH RULE PROVISION. 

A. SCOPE 

Proposed 3 MCAR § 1.0090 defines the scope of the proposed 

rules, citing authority for their promulgation and the statutory 

purpose of the agency. The need and reasonableness of this rule 

is self-evident. 

B. DEFINITIONS 

Proposed 3 MCAR § 1. 0091 defines terms which have a distinct 

meaning when used within the context of the rules . The definitions 

do not repeat verbatim any statutory definitions; rather, they clarify 

and administratively interpret any statutorily defined terms . 

The term "financial assistance" is used in the proposed 

rules as a short-hand description of the types of export credit 

assistance which the agency is authorized to provide, namely, insurance , 

co-insurance or guarantees for loans or credit extended to an exporter. 

It is necessary to define a short-hand term for the benefits of 

the finance program so as to make the proposed rules more readable. 

The definition incorporates the statutory limitation to pre-export 

credit needs and the exclusion of foreign risk coverage. The definition 
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is reasonable because it reflects the authorizations and limitations 

provided by statute . 

The definition of "pre-export" in proposed 3 MCAR § 1.0091 

(K) does not repeat the statutory language. Rather, the proposed 

rule clarifies the time period for which financial assistance is 

authorized. The statutory commencement with "formation of a sale" 

is clarified in the proposed rules as the "exporter's receipt of 

a purchase order." Likewise, the statutory termination upon "the 

actual shipment of goods" is clarified in the rules as the time 

when the exporter receives documents confirming shipment according 

to the terms of trade. It is necessary to make more specific the 

definition of "pre-export" because this statutory term is not one 

with customary meaning and use as an international term of trade. 

The proposed rule definition is reasonable because it comports with 

the statutory definition and because it defines the duration of 

financial assistance by events which are readily documented by the 

exporter's receipt of documents. 

Proposed 3 MCAR § 1.0091 (G) defines "exporter" with reference 

to the types of business organizations and activities to which the 

financial assistance program is directed. First, the proposed rule 

broadly defines the eligible organization as any business concern, 

incorporated or unincorporated. This approach is reasonable because 

it minimizes exclusions based on the form of business organization 
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or on business status or type, thereby giving the program an appropriately 

broad application. The proposed definition requires that the business 

concern be involved in the sale or lease of "Minnesota goods or 

services" for export, thereby incorporating the statutory purpose 

of facilitating exports "from this state . " The proposed definition 

also clarifies that eligible export transactions may involve lease 

as well as sale, and services as well as goods. Finally, the proposed 

definition clarifies that an export sale or lease occurs when goods 

or services are destined for shipment, resale or use outside the 

United States, even if those goods or services first pass from the 

Minnesota business concern to a purchasing agent or export trading 

company located within the United States . The proposed definition 

of "exporter" is necessary to clarify the statutory focus on "Minnesota 

exporters" ; and the proposed definition is reasonable because it 

defines the exporter eligible for financial assistance in broad 

and inclusive terms, consistent with the statutory policy of aiding 

and facilitating exports from this State. 

"Minnesota goods or services" are defined in proposed 

3 MCAR § 1. 0091 (J) to aid in defining the statutory focus on "Minnesota" 

exporters and "exports from this State." See Laws of Minnesota 

1983, chapter 289, section 8 [Minn. Stat. § 17.105, subds. 1 and 

2. ] The proposed definition clarifies that the program is designed 

to aid exports of goods or services which have substantial Minnesota 

content or Minnesota source. The proposed definition is reasonable 

because it does not employ a rigid quantitative formula in measuring 

the type and proportion of Minnesota content, labor or value-added 
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which will be required for an eligible export sale. Thus, the proposed 

rules avoids both administrative burdens for the agency and application 

difficulties which might be an impediment to small businesses. 

The terms "affiliate" and "control" are defined in proposed 

3 MCAR § 1.0091 (B) and (D) to define application of the liability 

limit of $250,000 "to any one person" contained in Laws of Minnesota 

1983, chapter 289, section 8 [Minn . Stat. § 17. 105, subd. 7 (l).] 

Proposed 3 MCAR § 1.0095 (C) clarifies that the limit applies to 

"an exporter, including all its affiliates." The proposed rules 

then define the term "affiliate" in terms of "control," which is 

also defined in the rules . The definitions are necessary because 

the statutory language imposing a limit per "person" does not precisely 

identify the individual, business entity or relationship under consideration. 

The proposed definitions are reasonable because they employ concepts 

of control and affiliation corrmonly used in defining business organizations 

and relationships . 

The terms "Board", "executive director", "MEFA", and 11 SBA 11 

are defined in proposed 3 MCAR § 1.0091 (C), (E), (I), and (L) for 

purposes of designating a short-hand terminology to afford greater 

readability to the rules when the terms are used in context. The 

necessity and reasonableness of these shorthand definitions are 

self-evident. 

C. FINANCIAL ASSISTANCE AVAILABLE 

Proposed 3 MCAR § 1.0092 describes the purpose and forms 

of financial assistance available from MEFA, providing an overview 

and description of the program to exporters and lenders who are 
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potential applicants and beneficiaries. The proposed rule is necessary 

and reasonable because it sunlllarizes the authorizations, eligibility, 

and scope of financial assistance authorized by statute . 

D. APPLICATION CONTENT 

Proposed 3 MCAR § 1.0093 prescribes the required content 

of applications. The proposed rule requires the executive director 

to prepare application forms and prescr ibes application content 

and documentation . This proposed rule is necessary to inform potential 

applicants , in general terms, of the type of information which will 

be required for a determination of eligibility. The proposed rule • r ·--

is reasonable in several respects. First, by providing for application 

forms, rather than describing a laundry list of required information , 

the proposed rule establishes a structure and format to assist the 

applicant in identifying, organizing and presenting the necessary 

information in the most favorable light . Secondly, the proposed 

rule requires the minimum documentation necessary, consistent with 

the Board's statutory duty to provide financial assistance for export 

credits "that would not otherwise be made" and that are deemed "to 

represent a reasonable risk and have a sufficient likelihood of 

repayment . " Laws of Minnesota 1983, chapter 289, section 8 [Minn. 

Stat . § 17.105, subd. 7 (2) . ] Proposed 3 MCAR § 1.0093 does not 

require third-party verification to document the unavailability 

of alternative sources of financial assistance. Rather, the proposed 

rule permits the applicant's own statement, thereby minimizing application 

burdens . The proposed rule is also reasonable because the information 

required with the application is that necessary for credit decision-making 
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and is reasonably related to the criteria for approval in proposed 

3 MCAR § 1.0096. 

E. APPLICATION PROCEDURE 

Proposed 3 MCAR § 1.0094 describes in detail the application 

process and the respective roles of the applicant, executive director 

and Board. Proposed 3 MCAR § 1.0094 (A} explains that the application 

is to be submitted to the executive director; and proposed 3 MCAR 

§ 1.0094 (B} requires initial review by the executive director , 

first for completeness and then for consideration of alternative 

sources . These proposed rules define necessary steps preliminary 

to consideration of the application by the Board. The proposed 

rules are reasonable because they provide for notice to the applicant 

if the application is incomplete, thereby affording the applicant 

opportunity to correct any deficiencies. Proposed 3 MCAR § 1.0094 (8) (2) 

implements the statutory policy to provide assistance for export 

credits "that would otherwise not be made" through t he executive 

director's screening and referral to alternati ve sources, such as 

the SBA or Eximbank, as appropriate. 

As proposed in 3 MCAR § 1.0094 (C) the application will 

be reviewed by the Board with consideration given to the purpose 

of the statute and the cri teri a and tenns of proposed 3 MCAR §§ 

1.0095 and 1.0096. This proposed rule is necessary to identify 

the specific factors which the Board will consider when reviewing 

an application . The proposed rule also provides for delegation of 

the approval authority to the executive director. Delegation of 

authority to the executive director may become necessary if the 
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volume of applications becomes too great for timely processing by 

the Board. The Board recognizes that an oft-cited difficulty with 

federal export assistance programs lies in processing delays. Export 

sales, particularly those involving smaller business transactions, 

must often be completed expeditiously if the exporter is to remain 

competitive in the world marketplace. Proposed 3 MCAR § 1.0094 

(C) anticipates this need for rapid processing by providing for 

delegation of approval authority to the executive director in the 

event that administrative experience should so warrant. The proposed 

rule is reasonable because it clearly explains the factors to be 

considered in approving applications and because it flexibility 

defines the respective roles of the Board and the director so as 

to make them adaptable to actual experience. This flexibility and 

provision for speedy processing is consistent with the statutory 

policy and authority. 

Proposed 3 MCAR §§ 1.0094 (D) and (E) provide for written 

notice to the applicant of the Board's decision, along with notice 

of the terms of financial assistance if granted, or alternatively 

the reasons for denial if not granted. The necessity and reasonableness 

of these provisions is self-evident. 

Proposed 3 MCAR § 1.0094 (F) establishes alternatives 

available to MEFA in the event the application contains a material 

misrepresentation or omission. The proposed rule is necessary because 

the Board has streamlined and expedited the application process 

by relying upon the applicant as the primary or sole source of information. 

The proposed rules contemplate little, if any, third-party verification 
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of the information provided by the applicant. To maintain the integrity 

of the application process, the consequences of misrepresentation 

or omission must be significant. The proposed rule is reasonable 

because it is remedial rather than punitive . An applicant who supplies 

misleading information is placed in the position he/ she would have 

been in had the application never been made, and no further penalties 

attach. 

F. TERMS AND CONDITIONS 

Proposed 3 MCAR § 1.0095 describes the general terms and 

conditions of financial assistance. 

Proposed 3 MCAR § 1.0095 (A) sets forth the duration and 

permissible uses of financial assistance to include costs and expenses 

related to the acquisition or production, financing and shipment 

of the exported goods or services. The proposed rule is necessary 

to clarify the scope of covered "pre-export credit needs" referenced 

in Laws of Minnesota 1983, chapter 289, section 8 [Minn. Stat. § 

17 . 105, subd. 1.] The proposed rule is reasonable because it complies 

with and makes more precise the statutory coverage, while extending 

assistance to cover shipment according to the terms of trade in 

the particular export sale. 

Proposed 3 MCAR § 1.0095 (B) sets a minimum limit on the 

loan or credit guaranteed at $25,000. The proposed minimum credit 

is necessary and reasonable because the costs to the agency of processing, 

documenting and servicing the export credit should not exceed the 

potential benefits to the State and the public from the increased 

exports facilitated by the financial assistance. 
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Proposed 3 MCAR § 1.0095 (C) sets a limit on the maximum 

amount of financial assistance at $250,000, following the statutory 

limitation of liability to any "one person" in Laws of Minnesota, 

chapter 289, section 8 [Minn . Stat . § 17.105, subd . 7 (1) . ] The 

proposed rule makes clear that a "person" for purposes of the limitation 

is an exporter, including all its affiliates . The proposed rule 

is necessary and reasonable because it clarifies the statutory limitation . 

Proposed 3 MCAR § 1.0095 (D) defines the extent to which 

the agency will participate in guaranteeing or insuring an exporter's 

loan or credit needs. It is necessary that the lender remain at 

risk for at least 10 percent of the principal amount, as provided 

in the proposed rule, in order to assure that the lender has sufficient 

self-interest in evaluating, screening and servicing the loan. 

The required 10 percent retention is reasonable because it is customary 

in federal export assistance programs and similar commercial participation 

arrangements . Proposed 3 MCAR § 1.0095 (D) also provides that the 

agency will seek co-participation from other private and governmental 

sources, including the SBA, Eximbank, FCIA, and private insurers. 

This provision is necessary and reasonable to comply with Laws of 

Minnesota 1983, chapter 289, section 8 [Minn. Stat. § 17. 105, subd . 

7 (3)], which requires the agency to contract with such organizations 

to secure reinsurance. 

Proposed 3 MCAR § 1.0095 (E) limits the maturity of a 

loan guaranteed or insured by the agency to 12 months. This proposed 

rule is necessary to define the extent of the agency's undertaking. 

A reasonably rapid turnover of guaranteed loans is necessary to 
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allow the agency to assist or accon111odate numerous exporters with 

the limited reserve funds available . Twelve months is a reasonable 

time to meet pre-export credit requirements in light of the $250 ,000 

limitation which directs assistance to relatively small transactions . 

An export sale of this magnitude should ordinarily be ready for 

shipment within 12 months of a receipt of a purchase order. 

Proposed 3 MCAR § 1.0095 (F) requires that loans be secured 

by adequate collateral. Laws of Minnesota 1983, chapter 289, section 8 

[Minn. Stat. § 17.105, subd. 7 (2)] establishes a policy of providing 

financial assistance for export credits that represent a reasonable 

risk and have a sufficient likelihood of repayment. Integral to 

this policy is the requirement of collateral and other forms of 

security to secure the loan and thereby underlie the risk assumed 

by the agency in making its guarantee . 3 MCAR § 1.0095 (F) is necessary 

to advise applicants of the elements of security whi ch the Board 

will require in granting financial assistance, i.e. the type, amount 

and value of collateral, together with the other risk criteria contained 

in 3 MCAR § 1.0096 (B). This rule is reasonable because it does 

not impose a rigid valuation formula on the collateral, such as 

the Eximbank requirement that the value of collateral equal at least 

110 percent of the principal amount of the loan. A mathematical 

formula or measurement of this type was rejected because it is difficult 

to administer both for the agency and the exporter or lender participating 

in the program. Mathematical formulas imply the existence of precise 

methods of measuring the value of collateral, an unfounded implication 

when collateral is likely to include work in process on working 
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capital loans. Because of measurement problems, these types of 

seemingly objective or quantifiable formulae are inherently subjective 

in nature and would be difficult for the applicant to document. 

Thus, the Board rejected a mathematical formula for assessing security 

in favor of a standard which identifies the specific elements of 

collateral and security which will be considered, thereby allowing 

the applicant and the Board some flexibility in determining the 

appropriate mix of collateral or security. The rule is reasonable 

because it is designed to realize the statutory requirement that 

the Board undertake "reasonable risk" where there is "a sufficient 

likelihood of repayment." Laws of Minnesota 1983, chapter 289, 

section 8. [Minn . Stat. § 17 . 105, subd. 7 (2).] 

Proposed 3 MCAR § 1.0095 (G) authorizes the lender to 

charge fees and a legal rate of interest on guaranteed loans, subject 

to the executive director's determination that the fees and charges 

are reasonable under the circumstances . It is necessary to impose 

an overall limit on the aggregate charges which may be made by the 

lender. In similar loan guarantee programs which have prescribed 

a specific maximum rate of interest, lending institutions have sometimes 

circumvented the interest rate ceiling by charging lender's 11 fees 11 

in addition to the permissible interest rate. Proposed 3 MCAR § 

1.0095 (G) makes clear that the executive director will consider 

all of the lender's charges, taken together, in determining their 

reasonableness. This proposed rule is consistent with the overall 

statutory purpose of making financing readily available to exporters 

on reasonable terms. 
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Proposed 3 MCAR § 1.0095 (H) implements the authority 

granted in Laws of Minnesota 1983, chapter 289, section 8 [Minn. 

Stat. § 17.105, subd. 3 (6)] to charge premiums, interest and fees. 

The statute also provides that losses incurred by the agency shall 

be borne from its capital and reserves. [Minn. Stat. § 17.105, 

subd. 7 (4)]. Proposed 3 MCAR § 1.0095 (H) is therefore necessary 

to set the amount of fees which the agency will charge and to provide 

for adjustments in the fee structure as necessary to maintain adequate 

reserves. It is also necessary to provide for adjustment in the 

rules to comply with applicable treaty or law, because matters relating 

to export financing are subject to legal requirements of both federal 

and international law. The proposed rule is reasonable because 

the fee range compares favorably with the fees charged for similar 

federal programs. It is also reasonable because it provides flexibility 

in setting the fee within the minimum and maximum range for a particular 

transaction, and also defines the criteria which will affect that 

determination . The criteria defined for setting the fee are those 

which bear upon assessment of the risk of the loan, and are thus 

reasonably related to the purposes of the fee, i.e., maintaining 

integrity of the reserve account. Proposed 3 MCAR § 1.0095 (H) 

is procedurally reasonable in providing that the Board will follow 

the procedure for amendment of rules prescribed in Minnesota Statutes, 

chapter 14, in proposing and adopting fee range adjustments. 

Proposed 3 MCAR § 1.0095 (I) describes the reporting requirements 

which the agency will require upon granting financial assistance. 

It is necessary that the lender report to the agency because, as 
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provided in MCAR § 1.0097, the lender is responsible for servicing 

the loan . Because the agency is at risk for performance under the 

loan, it is necessary that the agency have updated information to 

measure and assess that risk and to take action to mitigate the 

risk if necessary. Reports are also necessary so that the agency 

does not exceed its authorized overall liability limitations nor 

the limitation on liability for any one exporter. The required 

lender reports are reasonable because the information is reasonably 

related to the purposes of the reporting requirement, i.e, monitoring 

the extent of liability and assessing the ongoing risk. The timing 

of reports will be tailored to the particular transaction as provided 

in the guarantee agreement; thus they will be subject to bargaining 

between the parties as suitable to the transaction . Reports by 

the exporter upon making shipment of the goods are required by proposed 

3 MCAR § 1.0095 (1)(2). This is necessary because the exporter's 

receipt of shipment documents is the event which terminates the 

agency's liability under the guarantee. Since the exporter is uniquely 

positioned to control both the event of shipment and the documents 

evidencing that shipment, it is reasonable to require that these 

documents be reported and delivered to the agency. 

Proposed 3 MCAR § 1.0095 (1)(2) also provides that the 

executive director may request other reports from the exporter if 

reasonably related to an assessment of the exporter ' s compliance 

with the statute, the rules or the terms of agreements. The necessity 

of this rule is self-evident . The approach taken in the proposed 

rule is reasonable because it requi res a minimum of reports from 
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the exporter as a matter of course, while authorizing the director 

to request additional information as necessary to assess compliance 

with all applicable requirements. 

G. CRITERIA FOR APPROVAL 

Proposed 3 MCAR § 1.0096 sets forth the criteria for approval 

of financial assistance. 

Proposed 3 MCAR § 1.0096 (A) reiterates the statutory 

policy that financial assistance will be provided for export credits 

that would not otherwise be made. The proposed rule then proceeds 

to define the alternatives which the agency will consider in making 

that determination. The proposed rule is necessary because the 

statute defines no criteria or standard for implementing the "financial 

need" policy. The proposed rule is reasonable because it first 

considers the exporter's own resources, focusing on the availability 

of financing on "reasonable terms." Thus, the agency does not demand 

that the exporter exhaust its own resources at any expense. The 

proposed rule also looks to other governmental sources of assistance, 

such as SBA or Eximbank. This is reasonable to avoid overlap and 

duplication in governmental programs and to assure that both eligible 

exporters and the agency take advantage of any applicable federal 

aid or support . 

Proposed 3 MCAR § 1.0096 (B) is the heart of the approval 

process, requiring a determination of reasonable risk. This proposed 

rule is generally necessary because the statute specifically charges 

the Board with determining reasonable risk and sufficient likelihood 

of repayment. Laws of Minnesota 1983, chapter 289, section 8 [Minn. 
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Stat.§ 17.105, Subd . 7 (2)]. Since the statute does not define 

the criteria to be considered, the rules must . The proposed rule 

is generally reasonable because each of the criteria is reasonably 

related to assessment of risk and assurance of repayment of the 

loan transaction. 

Proposed 3 MCAR § 1.0096 (B)(l) considers the manner , 

means and security of payment by the buyer and coverage of foreign 

risks . These factors are related to a determination that a sale 

has been formed (the event commencing the availability of financial 

assistance) and to assurance that the exporter, and ultimately the 

lender, will be paid if the exporter performs shipment according 

to the terms of trade . 

Proposed 3 MCAR § 1.0096 {B){2) considers the terms of 

trade and projected earnings from the export sale, because the exporter's 

earnings from the sale must exceed costs, if the loan is ultimate 

to be repaid. Thus, this proposed consideration is necessary and 

reasonable to implement statutory requirements. 

Proposed 3 MCAR § 1.0096 (B){3) provides for evalaation 

of the collateral and other sources of security. These factors 

are related to the assessing of the agency's risk in guaranteeing 

the loan, because the agency will pay out under the guarantee to 

the extent that other collateral or security is inadequate to cover 

a default . Thus, these criteria are both necessary and reasonable. 

The factors cited in proposed 3 MCAR § 1.0096 {B){4), 

(5) and (6) are reasonable because they are factors which are customarily 

evaluated by private lending institutions and governmental agencies 
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in credit decisionmaking. Since the agency will be working with 

and through private lending institutions and other governmental 

agencies, it is necessary and reasonable that the agency give consideration 

to factors used by those parties . 

Proposed 3 MCAR § 1.0096 (C) specifies the criteria for 

eligibility of the lender. This proposed rule is necessary because 

certain responsibilities are imposed on the lending institution 

as a condition of receiving the agency's guarantee . Thus, it is 

necessary to assess whether the lending institution has the capacity 

to perform these functions. The proposed rule is reasonable because 

it is based only upon factors relating to the lender's performance 

under the financial assistance program. Requirements are not based 

upon status of the lender , such as a federal or state charter or 

previous experience with international transactions. The proposed 

rule is designed to be inclusive, rather than exclusive, whi le assuri.ng · 

the minimum requirements necessary to successful operation of the 

program. 

H. LOAN ADMINISTRATION 

Proposed 3 MCAR § 1.0097 establishes the requirements ·=,.,'yd 

for loan admini stration. 

Proposed 3 MCAR § 1.0097 (A) requires the lender to service: ~• 

the loan and to continue service in the event of default if requested 

by the agency. This proposed rule i s necessary because the agency 

does not have sufficient staff to service loans itself. Further, • ~· 

the requirement that the lender service the loan will act as an r,'. t 

incentive to the lender to screen and evaluate loan arrangements 
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carefully. The proposed rule is reasonable because these servicing 

functions are typically performed by corrmercial lenders, who have 

both the staff and the expertise to provide adequate servicing. 

Proposed 3 MCAR § 1.0097 (B) contains notification provisions 

which are necessary and reasonable because they afford the affected 

parties notice of problems or potential problems, thereby stimulating 

efforts to cure or mitigate those problems. 

I . QUORUM 

Proposed 3 MCAR § 1.0098 defines a quorum of the Board 

for the purpose of conducting busi ness. The necessity and reasonableness 

of this proposed rule for the orderly operation of the Board is 

self-evident. 

J . NOTICE OF MEETINGS 

Proposed 3 MCAR § 1.0099 provides for notice of regular 

meetings and procedures for calling and noticing special meetings. 

It is necessary to establish the notice procedures to comply with 

the Open Meeting Law, Minn. Stat . § 471.705 (1982), and it is reasonable 

to post notice at the offices of the Minnesota Trade Office where 

the executive director and agency staff are officed. 

K. PUBLIC APPEARANCES 

Proposed 3 MCAR § 1.0100 governs public appearances at 

Board meetings . The proposed rule is necessary to assure the orderly 

conduct of Board meetings; and it is reasonable because it allows 

members of the public to address a Board meeting upon a majority 

vote of the Board. 
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• 
V. CONCLUSION 

For the reasons stated above, the Minnesota Export Finance 

Authority believes that each of the proposed rules is reasonable 

.. ; . "'(-:,."-. ,·: . .. . 

to effectively administer the financial assistance program provided 

in Laws of Minnesota 1983, chapter 289, sections 7 and 8. It is 

further believed that the proposed rules are reasonable and necessary 

to effectuate the purpose and intent of the statutory authorizat on. 
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