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STATEMENT OF NEED AND REASONABLENESS Z? %/ <

The Commissioner of Natural Resources is required by statute to administer
a permit system for all projectsbwhich will result in the alteration of the
course, current, or cross-section 6f these'waters of the state defined by
statute as qulic waters. 1In 1978, pursuant to law, the Commissioner
promulgated rules governing the issuance, reviéw and denial of sdch permits.
-Since that time, tﬁere have been changes in\thé statutes and there has been
considerable discussion with the legislature regarding the necessity for

clarifying and'expanding certain aspects of the rules established as 6 MCAR

1.5020 - 6 MCAR 1.5026.

| Accordingly, the Conmissionervhas prepared revisions to 6 MCAR 1.5020 -
1.5026 in order to clarify and expand certain parts of the rules, provide

- language which meets legislative intent, reorganizes thé format of the rules,
and establishes, by administrative action, certain language in lieu of
statutory 1ahguage.

JUSTIFICATION

General Revisions =~

Two of the more significant revisions of the rules relate to the use of

the words “protected waters® to replace the term “public waters“ throughout
the rules,‘and the easing of controls over certain minor activities which
involve changes in the course, current, or cross-section of watercourses
having total drainage areas of 5 square miles or less.

Several bills we}e submitted to the 1981 legislature to change the term
"public waters" to "protected waters". The primary reason fbr the proposed

change was to alleviate concerns of landowners abutting the waters that the
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general public would assume that "public waters" implied an absolute right of
access to the waters and that the beds of the waters were owned by the
public. This concern remained despite specific language in Minnesota

Statutes, Section 105.391, Subd. 12 which states:

"Subd. 12. The designation of waters as "public waters" or "wetlands®

 pursuant to this section shall not grant any additional or greater

| right of access to the public to those waters, nor is the commissioner
required to acquire access to those watérs under section~97.48,
subdivision 15, nor is any“right of,owne%ship or usage of the beds
underlying those waters diminished. Notwithstanding‘the designation
of waters or lands as public waters or wét1ands,-a11 provisions of
Minnesota law forbidding trespass upon private lands shall remain in
full force and effect."”

The DNR agreed that a change in nomenclature to "protected waters" would
be beneficial but expressed concern that such change must be made in a manner
which would not alter past case law relying on the term 'publié waters", |

After considerable legislative discussion, the House Environment and
Natural Resources Committee rejected ahy 1egis]atfon which would alter

proQisions of Minnesota Statutes, Chapter 105. However, the Commissioner of
Natural Resources, in a letter of March 25, 1981, to Representative willard.
-Munger, Chafrman of the House Environment and Natural Resources Committee,
agreed to make the change administratively in revised rules.

Another major concern during the legislative session related to proposals
| to exempt watercourses with a 10 square mile drainage area'from-permit
requirements. This change was intended to reduce permit control over small
watercourses for actions which would not cause substantial adverse effects on

the watercourses.



The DNR argued that a broad permit exemption of all watercourses of 10
square miles or less drainage area would reméve a significant percentage éf
watercourses frdm control and could create water level and f]oW'pEoblems on
larger watercourses to which the 10 square mile watercourses were tributary.
As noted previously, the House Environment and Natural Resources Committee did
not enact any legislation providing for any changes in Minnesota Statutes,
Chapter 105,

The Cdmmissioner.agreed thai the‘existing permit-authority was quite broad
.and that certain activities on some smaller watercourses could be allowed
without permit if they did not cause significant adverse effects. The
tommissioner informed Representative Munger that revised rules would provide
for‘exemptions from permit certain activities in watercourses having drainage
areas of 5 square hi1ES or less., This action would allow, without permii, |
actions which wouid not have a significant adverse effect on smalil
watefcourses. The decision to l1imit the exemption to watercourses having 5
square miles or less drainage areas was based on stream inventory'datévshowing
that this dereguiation would affect approximately 2900 watercourses and thus
providing for deregulation of most activities on a large number of streams, as
proposed in the submitted legisiation. ->

The most significant adverse éffects resulting from activities on
watercourses of 5 square miles or less are as follows:

1. Diversions of water - which could result in complete elimination of
the watercourse and its contributiﬁg flow -into other tributary watercourses.

2. Impoundments of water - which could have the same result as diversions.




3. Activities which would cause erosion and result in sedimentation in
‘tributary waters thus creating water quality problems as determined by the
County and Soil And Water Conservation District (The County and Soil and Water
Consérvation District aré involved.since they both have authority related to
soil erosion and sedimentation at the local level).

In addition, the Commissioner determined that there must be continued
protection for all designated trout streams which have unique water quality
and habitat charactefistics aﬁd which can easily be impaired or destroyed by
é]teration activities. fhe legislature recognized‘this value of trout streams
by declaring in M.S. 105.37, Subd. 14(i) “"trout streams officially designated'
by the Commissioner shall'be public waters regardless of the éiie of their |
drainage area." Aécording]y, the exemption of watercourses of 5 square mile
drainage areas from permit does not include trout stfeams.A Any acti&ity in
ahy designated trout stream wi]].require a permit, .

Based on the above rationale, the revised sections of the rules reiating
to F%]]ing 1.5021 B.3.d. and Excavations 1.5022 B.3.a. contain provisions
which state that no permit is requiréd (to place fill or for excavations) in a
protected watercourse having a total drainage area (at'its mouth)_of 5 square
miles or less provided that the watercourse iS not an officially designated
trout stream and the placement of fill or excavation shall not result in:

(1) Any diversions of water from the drainage area.

(2) Ahy impoundment of waters by damming the watercourse.

(3) Any actions which would result in erosion and cause sedimentation of
downstream waters as determined by the County and local Soil and Water

Conservation District.




 Since the sections on Structures 1.5023, Water Level Controls 1.5024,
Drainage 1.5026 and Mining 1.5027 all address activities which may involve
diversions or impoundments, they do not céntain language exempting all
aﬁtivities from permit on watercourses of 5 square miles or less drainage
areas. J | |

In the section on Bridges and Culverts 1.5025, subsection 1.5025 B.3.a.
\pfévides that "no pefmit shall be required to construct or reconstruct a
bridge or culvert on a protected.watercourse with a total drainage area (at
its mouth) of five (5) saquare miles or less, except on officially desigﬁated
trout streams." This provision does not include the conditional language (1)
thru (3) of the sections on Filling and Excavation because existing language
vdf‘1.5025 A.4. (now renumbered as revised rules 1.5025 B.2.d.) pfohibits
permits for crossings of watercourses which would be detrimental to water
quélity or significant fish and wildlife habitat, or protected vegetation.
Since no permits would be issued for such work, it is not necessary to add
further qdalifying language.

~ Other important changes provided in rule revisions include:

1. Additions to 6 MCAR 1.5021 Filling, to address fil1ing’for
navigational access, to clarify language regarding recovery of shoreline lost
by erosion, to address fillfng for post development, filling for restoration
of fish and wildlife habitat, and Filling in trout streams. These matters
were inadequately covered in the original rules. |

2. Additions and reorganization of 6 MCAR 1.5022 Excavations to address
disposal of excavated materials, excavations for beach qevglopment,
navigational purposes, harbors and boatslips, a new section on excavations for
fish and wildlife habftat and a greatly expanded section on excavations in

watercourses,




3. Changes in 6 MCAR 1.5023 Structures to clarify exemptions of certain
structures‘from permit, especially regarding docks, ramps and removal of

waterway obstructions.

4. Changes in 6 MCAR 1.5024 MWater Level Controls to address maintenance
and operation of water level control structures constructed before a permit
was required by ltaw.

5. Changes in 6 MCAR 1.5025 Bridges and Culverts, Intakes and Outfalls to

provide general criteria for permits.
6. Addition of a new section 6 MCAR 1.5026 to address partial or

temporary Drainage of -Protected Waters not previously covered by the rules.

7. Addition of a new sectionvs MCAR 1,5027 to address Alterations of

Protected Waters for Mining not previously covered by the'rules;

Revisions to 1.5020 General Provisions -

Subsection A: | |

*General Policy" is changed to "Purpose" as a housekeeping revision.
Statutory references to sections of M.S. 104 and to M.S. 105.64 are added fdr
the following reasons: ' -

M.S. 104 additions are necessary to assure coordination of permit actions
with the statutory policies relating to statewide flood plain management
(104.01),‘the Lower St. Croix Wild and Scenic Rivers Act which incorporates

state and federal management policies re1ating to the lower St. Croix River
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(104.25), and the State Wild and Scenic Rivers Act which sets a policy of
preservation and protection for certain designated‘rivers (104.32). This |
language is nécéssary to insure consistency of M.S. 105.42, Subd. la,
paragraph 3 with M.S. 104.01. | - |
The reference to M.S. 105.64 is necessary to incorporate the state policy

Ee]ating to drainage or diversion of water to facilitate miﬁing, a section of
vthe laws not addressed in the 1978 rules, but dea1f with in these revisions to
those rules.

,iThe word "vegetative" is stricken so that the language now reads
"protected species management", rather than “protected vegetative species
management”. This housekeeping change-is made so that there is a recégnition '

of both protected animal and vegetative species management, as provided by law.

Revisions to 1.5020, Subsection B:

"Policies" is changed to "Purpose” as a housekeeping revision. Addition
of language that permits are required for any actiVity affecting course,
current ‘or cross-section unless specifically exempted in the rules. This is
necessary to fulfill the statutory mandate of M.S. 105.42, Subd. 2. |

Revisions to 1.5020, Subsection C. |

Deletion of language which stated the rules did not apply to mining.
Minfng is now.addressed in the reviéed rules in 6 MCAR 1.5027.

Revisions to 1.5020, Subsection D.

The definition of "breakwater" is amended to clarify the previous language
with respect to purposes for which a breakwater is constructed.

The definitions of "Class I through Class IV watercpurses“ are deleted
since they referred to former provisions set forth in émergéncy rules which no
longer are in effect. They are no longer applicable. |

The.definition of "dam" is deleted since the rules now relate to "control

structures” which include dams.




The definition of "dock” is added to clarify the use of the term within
these rules and to prevent confusion with other types of structures, such as
decks or walkways.

The definition of "drainage" is added since it was not included in
existing ru]esvand the subject is specifically addressed in revised Sections 6
MCAR 1.5026 and 6 MCAR 1.5027. |

"Drawdown" is added to the definitions since it is speqificaT]y referred
to in revised Sectidn‘s MCAR 1.5026. Because it refers to a temporary |
lowering of levels there is a need tb set a time frame to delineate a |

temporary action. Two years is selected as a reasonable period of time for a

temporary action. Any drawdowns greater than 2 years in duration are

considered to be permanent in nature.
The original rules used the word "dredge" to denote excavation. The

Section on Excavations 6 MCAR 1.5022 has been amended considerably and since ' ?

“dredge" or "dredging" often is used to identify a specific form of
exéavation,vthe word excavation is utilized as a general term to cover al]b
forms of excavation including "dredge" and “dredging". ;

The term "emergency spi11way" is deleted since it is no longer referred to.
in the rules and is not needed in addressiné the subject of water level
control structures. Emergency spillway is defined and addressed in Dam Safety
Rules 6 MCAR 1.5030. |

The definition of "filter” is revised to eliminate the description of the
purposes of a filter since the purpose is not needed in the definition.

The definition of "floating structure" is added to cover the subject
addressed in 6 MCAR 1.5023. The structures listed as fldafing structures are
included because they can constitute local obstructions to navigation and
public use of proteéted waters and by doing so, create iocal hazards to public

safety in the waters involved.



Tbe definition of "flood b}ain" is included to define the area referred to
in sevérél sections of the revised ru1es."Tbe original rules contain a
definition of "regional flood" but did not define “flood plaih"; |

The definition of "marina® is-revised.as a housekeeping measure.

The definition of "mining activity" is added sinéelit was not included in
existing rules and the subject is specifically addressed in revised Section 6
MCAR 1.5027. .

Théidefinition of "natural watercourse" is deleted since the revised rules
refer only to "Qatercourses" and there is no longer a reference to “naturaf
watercourse”. | |

Tﬁe.definftfon of "ofdinary high water mark" is revised to meet the
definition as defined in M.S. 105.37, Subd. 16. The stéfutory language
clearly defines the term and therefore, the deleted 1anguége from the original
language is unnecessary. |

The definitions of "port" and "port facilities" are added to definé the
wérds used in revisions to 6 MCAR 1.5021 and 1.5023. The references to pofts
and port facilities ére necessary to address the issue of port development as
requested by the Duluth and St. Paul Port’Authorities. The existing rules do
not specifically refer to port authorities.

The definition of "probable maximum flood® is deleted since it is no
longer specifically addreésed_in the revised rules. It is addressed through
reference to the dam safety rules which ‘contain definitions and further
explanations.

The rationale for the definition of "protected waters" as a replacement

for "public waters” has been previously explained.




The definition of "reconstru;tion“ is revised to delete unnecessary
language. The use of assessed value is eliminated because this figure is not
generally available for shoreline structures.

The revisions to the definition of "retaining walls" are provided to
bettef define the relationship of retaining structures to shorelines. The
added words “"constructed approximately parallel to the shoreline" provide a
more specific reference than the deleted word “alongshore".

The revision of-théAdefinition of "riprap shore~proteﬁtion" by'e1iminating
the word "hasal" is provided fo more accurately reflect the position of riprap
which may and often will, extend beyond the "basal" slope of the existing bank.

The definftions of “spf])way" and “standard project flood" are deleted
since they are no longer specifically referred td in theAnew rules. The
reference 1n}the new rules to the applicability of the dam safety rules
adequately addresses these subjects. | |

The revisions to the definition‘of "structures“ are provided to more
accurately describe the term as used in the proposed revised rules in 6 MCAR
1.5023. The word "dam" is deleted since "dams" are covered under the term
"water level controls® and the language "extending over, anchored or" is added
to clarify the definition. | | N

The language relating to “floating structures" is deleted since the
revised rules now address the subject of “f16ating structures" and there is a
new definition of “f1oating structures" previously discussed.

The definition of “structural height" is revised to provide a more
reasonable definition which relates to the matter of a “control structure”.

The previous language which was deleted, had specific reference to dam safety

T



standards and is covered‘by the dam safety ru}es.' The new language addresses
"structural height"-as it re\atés to control structures, which may or'may not
involve dém safety and the protection of human life and property. Where the
prdject.involves dém safety consideraﬁions, the definitions in thé dam safety
rules sha11 apply. ‘

Since the definition of "temporary structure” is not inc}uded in the
existing rules, it is added to address the susject. It specificaily is
1imitedbto "seasonal docks" or "floating structures" and such structures are
cohsideredito be temporary if they are capable of removal beforé iée
con¢itions occur on the water involved.

The definition of "water level contfol'structﬁre“‘is added since %t is not
defined in the existing rules and is needed to clarify'the relationship to dam
safety rules.

The definition of "wharf" is revised to specifically refer to permanent
structures "as part of a port facility". Other structures which may involve
berthing or mooring of commercial waﬁercraft or industrial and commercial
enterprises but are,not part of a port facility, as previously defined, are.
covered by the definitions of "permanent docks". The addition of the language
relating to loading or unloading passengers from commefcia1 watércraft, or for
the operation of a port facility is added for clarification of the intent.

6 MCAR 1.5020 E. Severability: |

This section is deleted since it is no longer necessary to be addressed in

rules, but is understood to apply in any rules.

Revisions in the format of existing sections 6 MCAR 1.5021 through 6 MCAR

105025: -
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The existing rules are generally organized to address "Policy" or "Policy
and general restrictions or requirements” followed by subsections relating to
speéific types of activities. In revising the existing7rules, ft was
determined that a more appropriate format for Sections 1.502i Filling -
through 1.5025 Bridge and Culverts, Intakes and Outfalls would be as follows:

Subsection A relatesvto the Goals of eagﬁ section in terms of the purposes
and directives to be accomplished by that section of the rules. "Goals" is a
better term than "Policy" since the statements represent an end that is
strived to attain, whereas "Policies" relate to nonspecific principles, plans
or courses of action. The goal sets the general framework for this parﬁicu1ar
sectién which is further enunciated by the specific regu}ations which
implement the goa1s:

| Subsection B sets forth the general standards re1ating to the subject
covered by each section of the rules. Each discussion of general standards

consists of 4 major elements:

1{ Scope - the range of the activity or action involved.

2. Activities or actions not permitted - those specific types,
purposes or consequences of activities which will result in no permit being
granted. ‘ | | | :

3. Activities or actions for which no permit is required - those o ;

activities or actions which are of a specific type or purpose that would not
have significant adverse effects and which would not reﬁuire a permit. These
will genera11y relate to specific small, routine activities or actions for
which a formalized site specific permit would be unreasénéb}e or burdenséme
and which would not individually or collectively create gignificant
detrimental conditions or adverse effects on the waters invoived. These

include such activities as small beach sanding, small riprap, qualified



filling or excavations on small watercoufses, debris removal, seasonal docks,
vdualified permanent docks, certain kinds of boat ramps, removal of certain
structures, control structures in small watersheds, bridges and culverts in
small watersheds, certain low-water ford crossings,‘temporary bridges,
~maintenance of storm sewers, drain tiles or ditches, and drain tile
installation.

4, General Standards - genefal criteria applitablé to any acfivity or

~action addressed in a particd1ar section, unless the activity is not permitted
or does not require a permit.

Subsection C - Specific Standards sets forth provisions apﬁlicab1e to a

specific type or degree of activity or action. These standards apply in
addition to the General Standards and provide additional requirements to
better qualify or quantify the regulations.

Subsection D - Relationship to Other Activities provides language which

ties each section together so that multipurpose proposals that include several
types of activities or actions will be consistently and uniformally applied _
with respect to one another. -
Proposed new Section 1.5026 Drainage contains a similar subseétion
breakdown A through D but does not contain a c1ause're1ating to permits not
| required sihce bermits are required for any drainage activities. | |
Proposed new Section 1.5027 Mining contains only 2 subsections: A. Goals
and B. Standards and Criteria. Because of the unigue and complex nature of
many mining activities or actions it is more appropriate to discuss general
and specific standards and the relationships to other activities in a single
subsection. However, this subsection does discuss the ;tabdards and

relationships in a logical fashion.




The reorganization of the sectioﬁs will provide prospective permit
applicants with more readabie.and understandable regulations presented in ah
orderly sequence. They will allow a prospective applicant to readily
determine: what the Commissioner's intentions are (Goals); the kinds of
activities or actions not allowed (not permitted); the kinds of activities or
aétions for which no permit is required; the general standards for a
particular class of activity; the specific standards for a specific type of
activfty or action; and the relationships between each section where
multipurpose ciasées_of activities or actions are involved.

Revisions in Section ].502] - Filling into Protected Waters -

A. Goals .
| The existing language under A. Policy is stricken and replaced with
more spec1f1c language as follows: |
1. Minimize encroachment change or damage to the environment to
fulfill the statutory requ1rement of Minn, Stat. 105.42, Subd. 1 A
2. Regulate the aquantity and quality of fill and purposes based on
the capabilities of the waters tb assimilate the material. In order to assure
that water resources wil] not be subject to major adverse effects caused by
filling, it is necessary to regulate the amount and type of fill placed in the
waters and to make sure that the filling will not result in a major loss in
the character of the waters. C(Certain waters cannot withstand much fiIl
without causing consrderable problems with respect to depths, aquatic habztat
and other changes in the ecological system which makes the water valuable to
the public. |
3. This section is necessary to meet the statutory requirements of Minn,

Stat. 105.42, Subd. 1a and 104.32.




These 3 goals are more specific ahd inclusive than the original policy
statement regardihg preservation of natural character and maintenance’of
suitable aguatic habitat for fish and wildlife.

The existing langﬁage in Sectidn 1.5021 A.1. is deleted, but is.addressed
in néw Subsections B and C. in accord with the changes in format previously
discuésed.

| B. General Standards
1. 'Scope - This statement exp]ains the type oflactivity or action

affected by this portion of the rules.

2.b. The words "for development or subdivision® are deleted and the

~words "excépt'where expressly provided herein" are added. Thfs change 1is

necessary to prov1de a more reasonable rule which recognizes that upland areas
‘may be created, under certain cond1tlons, for development of port fac111t1es
or for fish and w11d11fe habitat improvemen: or- restoratlon.

2.c. The change is a housekeeping change.

2.d. The change is necessar& to clear up an inconsistency in the
existing rules with respect'to-prohibiting placement of fill to stabilize
areas of flowing water or areas subject to substantial wave action, drift,
sedimentation action or other disruptive forces. The existing and revised 51
rules both allow filling for development of beach areas, erosion protection,
and shore wave protection (riprap). By removing the indicated language and
changing the ianguage t6 relate only to "stabilize or impound the site of
active springs® the inconsistency is removed. The addition of tha word
“impound” helps to strengthen the statement regarding springs. The existing

rule only relates to‘“stabilize areas of active springs.® There is also a



need to protect'the water quality (especially temperafdre) of active springs,
which augment or totally supply the flows of a number of protected waters and
which provide special fisheries values because of the colder and higher
cuélity water they supply to streams.

2.e. is added to impose a prohibition against filling solely in Order
to dispose of unwanted materials from on-land activities. This practice has
never been an allowed activity since it is_un}easonable, impractical and
adverse to the public interest. ' |

‘ 2.f. is added to prohibit the construction, by fill, of roads or
paihs, or to improve land access from shorelands to islands in order to
facilitate 1and‘transportation. It is not reasonable to allow such activity
as a benefit to private parties to the detrimenf of the public use of the
waters. However, it is recognized that this provision could, in cerﬁaih
extreme situations, be unreasonable with respect to justified public
transportation facilities. Therefore, this subsection incorporateé
"exceptional circumstancé" language to provide a reasonable and préctical
remedy to allow certain actions such as qﬁalified and justified public
transportation needs to be permitted. It is the Commissioner’'s position that
such "exceptional circumstances” regarding necessary public projects'are not
commonplace and are in fact, special exceptions to ihe'ruTe. There is no
known good evidence to justify and support fill construction for private roads
across protected waters.

B.3. This language is necessary to introduce activities for which no
permit is reguired.

B.3.a. The installation of a beach.sand blanket reméins essentially
unchanged except for the words "or one-half the width of the lot, whichever is

Jess" and "by the landowner®.



-~ Regarding the added 1anguége "or one-half the width of the lot, etc.”,
this addition is necessary to cover the situations where large numbers of lots
with small amounts of shoreline havevbeen created under past local land use
‘COHtrO]S. It is not reasonablé to. allow unpermitted beach development across
all of the lots simply becausé they are less than 50 feef in width éIOng the
shoreline. This could lead to a substantial amount of artificial shoreline
‘alteration without any consideration of the impact on the resources. The
original language allowing 50 feet of beach sand blanket without a permit was
meant to apply to post - 1972 statewide minimum shoreline lot sizes of 100 |
feet in width or more. Thus, the beach sanding exemption would involve, for
those standard sized 1qts,‘a change of 50 percent or less in the natural
character of the lot without a permit. It should be noted that this provision
does not prohibit beach sanding across an}entire substandard lot but mereiy
requires a hermit be applied for. A pérmit may be grahted if applicabIe
géneral and specific standards are met. '

~ The words "by the landowner" are added to clarify that thé local zoniﬁg
officials must be notified by the landowner. It would be unreasonable and
impractical to require any other party to so notify local officials of an
action that is exempt from a state permit.

| The new language in B.3.b. provides a means for exembting from permit one
additional beach sanding applicatioh at the same §ite and not exceeding the
same amounts and dimensions allowed under B.3.a. Field experience has shown
that, in a number of instances, the original beach sanding proved to be
inadequate because of post-sanding occurrences which could not be anticipated _
(such as ice actions on shorelines following a period of Tow water levels or
‘unforeseen current or wave conditions at certain lake stages). The allowance
of an additfonal one time action without permit will not create a substantial

adverse effect.
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The existing rule language in 6 MCAR 1.5021 C. relating to riprap
protection is deleted in this particular subsection but is replaced.unchanged,
except for small housekeeping changes, in new Section C.1. of the revised
rules relating to Specific Standans. |

The changes in the existing language of B.3.c. relating to installation of
certain riprap shore protection not reguiring a permit are essentially
unchanged, except for the_f611owing:

 The 1anguage requiring that riprap materials have an average size of 12
inches or more is added to clarify the rule and insure that smaller sized
riprap materials, which Qould be more susceptible td movement and
dissemination into the water, are not usgd.

The words "horizontél:vertical” are added to clarify the meaning of the
3:1 slope language. |

The language "and does not obstruct the flow of water" is added to further
clarify that the intent is that riprap protection consiructed without a permit
be placed as close as possible to the shoreland and not extend out into the
>water thereby obstructing water flows. ‘

| Existing Subsection C.3. is deleted. It is revised and'expandéd in
subsection C.7. of the revised rules. ‘

A new subsection B.3.d. is added regarding fill activities and conditions
for which no permit will be required in watercourses having total drainage
areas of 5 square miles or less as previously discussed.

Section B.4. is added to replace existing rules section 1.5021 D. and to
provide general criteria relating to all fill activities except those for
which no filling is allowed (see 1.5021 B.2. previously discussed) and for
which no permits are required (see 1.5021 B.3. previously discussed).

Existing rules Section 1.5021 D. Other Filling is deleted. It is revised

and further addressed in revised Section C.7. Specific Standards.

1o




Subsection D.1. is revised as new Subsection B.4.a. as follows:

The.reference to being-"detrimehtal to public. purposes listed in Minn.
Stat. 105.37, Subd. 6" is deleted since that section of the law has been
repealed. The addiﬁion'of "The project will involve a minimum of
encroéchment, ﬁhange'or damage" is replacement 1anghage“which conforms to the
statutbry directive regarding granting of pennifs in M.S. 105.42, Subd. 1la
(1st parégraph).-,Tbe existing rules 1$nguage remains the same except that the
1angdége prohibiting filling in fish spawning areas is deleted sincé it is
moré appropriately discussed in revised Subsection B.Z;g. along with dther
prohibited actions or aétivities.

Existing fules Subsections D.2.3. and 4. are changed to revised
Subsections B.4.b., c. and d. |

New subsection B.4.e. is added as a general criteria for all proposals to
further stress the ]egislative=directive regarding minimum impact apd to
assure that there is a reasonable evaluation of all alternative means of(
accomp]iéhing a proposed activity or action with selection of the alternative
with the least detrimental impact. |

New subsection B.4.f. is added as a general criteria in order to'assure
that.fill will not be plaéed in locations where physical conditions would be
1mpractica1,'woulﬂ‘inhibit retention of the materials fo; the purposé involved
- or result in degradation of the aqdatic environment outside of the fill area.

New subsection 8.4.9.’15 added to assure that appropriate feasible and
practical mitigative measures are taken if a fill creates adverse effects.

New subsection B.4.h. is added to assure compliance with mandatory
provisions of M.S. 105.42, Subd. la and consistency with M.S. 104.32 - 104.36.

New subsection B.4.i. is added to meet the legislative intent of M.S.

105.42, Subd. l1a regarding conformity of permits with plans.

10 .




€. Specific Standards.
The intnoductory Tanguage is necessary to introduce this reformatted
section of the rules relating'to specific standards for fills.
 Subsection C.1. sets forth specific standards for permits for riprap and
contains the language included in the existing rules (1.5021 C.1.) as geﬁeré]
standards. The few changes in the existfng~1anguage are housekeeping changes
necessary to provide conformity with,the‘revised rule format.

Subsection C.2. %é'added to provide specific standards relating to fills
for naviéational acce§s'to waters. This is not specifically addressed in the
existing rules but was referred to in existing rules 1.5021 A.l.e. as a
permitted action.

2.3. is added to provide more specific criteria for'permitting
navigdtibnal access based upon considergtion'of reasonable a1ternative5“wﬁich.
would allow access without filling. These specific criteria elaborate and
explain the general criteria‘contaihed in Subsection B.4.e. regarding mfnima]
impact. .

2.b. is added to set specific limitations on fills for navigational access
to insure that such fills provide minimumAencroachment, both laterally and |
waterward, in order to.reducé adverse effects but still al?ow reasonable
access. The dimensions specified represent the optimum construction déemed
necessary to provide feasible and practical access through use of fills,

Subsection C.3. is added to provide specific standards relating to
recovery of shoreline lost by erosion or other natural forceé. It replaces
the more general lanquage in existing rules, Section 1.5021 A.l.c.

3.a. is introduétory language addressing justificatidn for such fills in
permit actions. It prescribes that permits shall only be allowed under

conditions of a. or b. as follows:
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a. ‘The loss of shoreline due to erosion must be a threat td health
and safety because of impending loss or damage; or | o '
'_ b. The loss of shoreline has'resulted from artificial manipulation of
flows and levels of water within recent time (not more than 5‘years).

Add{tional language in c. clarifies that the section does not preclude the:
.issuance of permits for riprap or other means to protect shorelines from
erosion.

The language is needed to prevent unreason$b1e use of fills to gain
additional shoreland area anﬁ to ensure that fill for reco?ery of shorelinéfis
only é}lowéd:where adequately justified in ferms of public health and safefy;
and that further artificial manipulations provide a reasonable means of

controlling activities in the least detrimental fashion. Where shorelines are

threatened by natural occurrences, the property owner can utilize such .
remedies as riprap or other structural means which have lesser environmental
consequences.

Subsection C.4. is necessary to provide specific standards relating to

port development to allow reasonable commercial and industrial expansion.
Discussions with officials of existing port authorities have indicated the

need for new specific references to port development activities. The

RIS I L S

introductory language restricts port developmeht or improvements to those
areas where there are port authorities established under State laws. This‘is
necessary to insure that there is organized planned development by local
authorities. Minnesota Statutes allow the creation of new port authorities

where none currently exist.
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4.a. limits the extent of filling to the 1imit of established harbor lines
“or, where harbor lines are not estab\ished, tolthe maximum distance waterward
which will not obstruct navigation in the waters. This subsection is |
necessary to prevent unreasonable loss of'public water area,.to prevent
unreasonable obstruction of public use_of the water surface to protect public
safety and accessibility to the water area and to allow reasonéb1e economic
development without destroying the water environment.

4.b. requires that the project be a part of a devélopment plan approved by
the Commissibner. This is needed to insure sound. economic, social and
 environmental planning for the water areas. - Unplanned projects which do not

anticipate future growth and development may lead to serious future water use
.conf1icts between economic, social and environmental interests. Orderly
p]anning for future growth must be provided through an organized local
‘ governmental structure to assure adeauate.1o¢a1 public involvement.

4.c. requiring mitigation of adverse effect; of port development by
filling, is necessary to comply withvthe legislative directives of M.S.
105.42, Subd. l1a. in order to insure that there is a reasonable balance of
economic, social and environmental interests.

| Subsection 5 is necessary to provide specific standards for i1l used for
restoration of fish and wildlife habitat, except for fill in trout streams,
which is separately addressed in proposed revised subsection 6. This subject
is not specifically addressed in the existing rules. The subsection allows
filling for improvement or restoration of fish and wildlife habitat subject to
two conditions. )

5.a. - Plans must be provided to show the degree and’nature of the habitat
to be benefited; and

5.b. - The project must not create adverse effects such as flooding,

erosion, sedimentation or navigational obstructions.




~This subsection is needed to provide specific quidance where fil]lis used

for the benefit of fish and wildlife habitat. It is intended to allow planned
projects which will reasonably improve fish and wildlife habitat without
creating other aéverse effects in order to benefit the public's interest in
the fish and wildlife fésources. | |

Subsection 6 is added tb provide specific standards re]ﬁting to fi11 in
designated trout streams. It is needed to insure the preservation and
protectfon of the physical and water quality characteristics of designated
trout streams which are a uniaue_ahd irreplaCable st;te water resource.

The subsection allows fill 6n1y if the following conditions aré met:

~6.a. - The fill construction must not cause increases in water

'temperature, excessive sedimentation or destruction of fisﬁ'habitat; and

6.b. - There must be no other feasible or practical anernative other than
£illing. | | |

Subsection C.7. provides specific standards to‘apply to any other fil]
activity not otherwise éddressed in the revised rules. It requires that such
other fill proposals include information to show:

7.3a. - That the proposed use of fill is reasonable, considers all othek
alternatives and is the only feasible and practical means to accomplish the
purpose; and _

7.b. - that it will adéquately protect-pﬁb1ic safety and promote puinc‘
welfare.

The provisions are consistent with the legislative lénguage of M.S. 105.42
and 105.44. |

Subsection D. as previously discussed under new format'provides a "tie in"
with other sections of the rules to assure consistency and clarify the

applicability of the fills section.




Revisions in Section 1.5022 - Excavation of Protected Waters -

A. Goals - The existing language of 1.5022 A. is amended to pfovide a

more complete explanation of the Commissioner's intent with respect to control
of excavations.

The existing policy and general restrictions section is changed as follows:

The preamble language includes substitution of "goal® for "policy", as
previously discussed, and is changed by substituting "1imit® for "discourage®
to more adequately express the intent.

Subsection A.1. includes part of the existing rules language relating to
preservatﬁon:qf the natural character of waters and shorelands but deletes
language referring'to "maintain suitable aquaticvhabitat for fish and
wildlife" and substitutes language which is more inciusiQe, as prescribed in
statute (re: 105.42, Subd. la).

Subsection A.2. is provided to assure that water resourcés will not be' ’
subject to majdr adverse effeéts caused by excavations. Therefore, it is
‘necessary to regulate the amount énd type of excavation so'that_the excavation
* will not result in a major loss in the character of the waters. Certain ﬂ
waters cannot withstand much excavation without causing considerable

. degradation in the environment of the waters.

Subsection A.3. is ﬁecessary to address the legislative directives of M.S. -

105.42, Subd. 15 regarding "depcsition of spoil materials.®
B. General Standards -

Subsection B.1. Scope. explains the type of activity or action encompassed
by this portion of the rules. (

Subsection B.2. is a reformatted set of provisions to describe situations
where no excavation shall be permitted. It revises existing language (1.5022

A.1.,2., and 3.).
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In subsection Z.a; most of the existing language is retained, except that
references to “q temporary or permanent dock" is deleted and more general
language relating to alternatives of less environmental impaét is |
substituted. This change provides a less prohibitive restriction of
excavation to reach navigable depth5~by recdgnizing that there may be other
less damaging alternatives in addition to docks. |

The only change in existing 1anguagé in subsection 2.b. is deletion of the
word “solely" in order to clarify that ggz_excavation project inyo]ving
extension of riparian rights is prohibited, since sohe projects have several

purposes and the intent could be misinterpreted.

Subsection'Z.c. retains the exiéting language of 1.5022 A,3. but adds
additional language to further qualify the ﬁrohibition by recogﬁizing that
feasible, practical and ecologically acceptable mitigative measures may be
applied in some instances to amglidrate adverse effects. | |

Subsection 2.d. adds new prohibitions of excavation to provide consistency
with beach sanding‘redairements addréssed in Section 1.5021 Filling. The
widespread use of excavation to control 6r eliminate vegetation is damaging to
the environment, especiél]y'where‘there are other remedies for vegetative
control which do not require excavation, such as pulling, cutting or chemical
means. |

Subsection 2.e. adds new language to prohibit excavations for development
purposes, except.for certain mining activities as provided in new Section
1.5027 Mining. This is necessary to prevent excavations in waters only for
the purpose of furnishing matefia]s for other on-land or in-water development
needs. It is recognized that certain excavétions for minﬁné are necessary and

allowable. It would be unreasonable to allow excavation for providing fill
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materials for any other development purpose. Such fill can and should be
obtained from on-land sources which do not generally }esu1t in serious
environmental impact on waters. |

Subsection 2.f. is added to prohibit excavétion when there is recurrent
sédimentation and there are other feasible and praética1 means to solve the
problem without excavation. It is unfeasoﬁable to allow excavation ff there
is recurrent deposition of sediment in the ex;avated area and there are better
solutions available without excavatfon.

Subsectibn 2.9. is added.tq ensure éomp]iance with the legislative
directive of M.S. 105.42, Subd. la governing-dispdsition of spoil materials.
It requires acceptable diSposal_of excavated materials or no permit will be

granted. | ' |

Subsection 2.h. is added to protect water bodies from subsurface dréinage
which could result in lowering of water levels or complete drainage of the
water body. The effects could also result in the contamination of ground
waters. ‘ »

Subsection B.3. is provided to address the types of excavation activities
for which no permit will be required. It primari]y involves the addition of
new language, but does include 1anguagé from existing rules (1.5022 D.2.).

Subsection 3.a. would allow certain excavations in watercourses having
total drainage areas of 5 square miles or less, as previousiy diécussed.

Subsection 3.b. is a revised version of language in exist1n§ rules 1.5022
D.2. relating to debris removal without a permit. The revisions are generally
housekeeping in nature to eliminate unnecessary language ‘and to clarify the

rule.



—— ——

Subsection 3.c. adds new 1énguage which affirms the legislative intent
that no permit is required for repairs to public drainage systems which may be
pa}t of p%otectéd Qaters, provided the repairs meet the definition set forth
in M.S. 106.471, Subd. 1. It should be further noted that none of the rules
apply to lawfully established public draiﬂége systems (M.S. 106) whicﬁ‘do not
substantially affect protected waters. U

Subsection B.4. is a revision of Section 1.5022 8. (Dredging) of the
existing rules, which includes consideraﬁle existing lanquage but also
provides deletions and reQisions of existing language and adds new Xahguage.
Throughout this sectioh the words "dredge" or "dfedging” are replaced by the
new general terms “excavate" or "excavations", which are more explanati?e.

Subsection 4.a. contains housekeepfng revisions to pfovide improved
language more consistent with statufory requirements.

Subsection 4.b. contains expanded criteria governing the disposition of
spoil materials from excavation consistent with the 1egis}ative directive of
M.S. 105.42, Subd. 13. It.incorpofates considerable new 1angua§e with the
éxisting provisions of 1.5022 B.1.b. Requirements for disposal of excavated
matefials incTude: | .

' Subsection b.{1) - compliance with requirements of M.S. 115 - laws and
regu]ationé of the Pollution Control Agency in order to assure consistency
between DNR and PCA regu]atory‘functioné which overlap.

Subsection b.(2)(a) through (e) prescribes a prioritized order of
preference for acceptable means for disposing of spoil materials from
excavation.

Subsection b.(2)(a) - The first preference is complete removal of |
materials from the waters since it results in no environmental effect on the

water.

-27-




Subsection b.(2)(b) represénfsvthe second prefefence for disposal and
revises existing language of 1.5022 B.1.b.. It deletes existing language
relating to containment of spoils and substitutes language tying the action to
local ordinances. Existing language relating.to deposition of dredge spoils
below the ordinary high water mark is deleted but the subject is further
addressed in revised subsection 1.502218.4.b.(2)(d){

The new language still recognizes that on-land deposition outside of local
floodway districts is a high priority, acceptable means of d{sposa1 but
emphasizes the relation to local ordinances which must meet state f1ood plain
and shoreland management standards.

Subsection b.{2)(c) adds new 1angtage which prescribes the third preférred
means of disposal as temporary disposal by stockpiling méterials fdr
subsequent removal. It is contingent on compliance with'stockpile removal
within one year and control of stockpile materig]s to prevent sedimentation.

" These provisions are necessary to protect the environment and recognizevfhét
thé action is only of a temporary nature. |

Subsection b.(2)(d) adds new language which prescribes the least preferred
means of disposal of excavated materials by redeposition into waters. It
requires that there must be an improvement in natural conditions of the waters
for the benefit of the public and that it Wi]] not cause sedihentatiOn,
obstruct navigation or a loss of fish and wildlife habitat. It includes
parameters which will be used in measuring the public benefits from
redeposition. These are listed in (e) and include shoreline pfotection where
there are no other alternativés; creation or improvement of fish and wildlife
habitat; or mitigation or‘enhancement of the physical an& biological
environment when mitigative measures are required for an excavation and there

are no other feasible, practical and ecologically acceptable alternatives.
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This provision will allow redeposition of excavated materials as a "last
resort” when there.are serious social and economic circumstances involved and
when there aré_wel] defined public benefits which might override tﬁe

.environmenta] consequences. The major applicability will be in cases of -
pub]ic projects. |

Subsection B.4.c. is existing language contained in-existing ru]és,l.SOZZ
B.l.c., except for deletion of the language which describes several examples.
This XAnduage is deleted since it is superfluous and may be misconstrued or

misinterpreted. A minimal impact analysis is made a part of each proposal ahd

is subject to the particular circumstances and site characteristics involved.
Subsection B.4.d. is existing language from existing rules 1.5022 B.1.d.
Subsection B.4.e. is existing 1anguage from existingnfu]es 1.5022 B.1.e.
Subsection B.4.f. is added new language to emphasize that excavation
" effects will be~minim§zed as requiredAby M.S. 105.42, Subd. 1la,
SQbSection B.4.g. is addgd new language to require}mitigation of adVérse
effects as required by M.S. 105.42, Subd. la.
‘Subsection B.4.h. is added new language to assure that public and riparian
rights.ére prote;ted. | |
Subsection B.4.1i. is added new 1anguége to ensure consistency with
shoreline, floodplain and wild and scenic river maﬁagement as required by M.S.

105.42, Subd. 1a and M.S. 104.

Subsection B.4.j. is added new‘languége.to ensure consistency with local

planning and management programs as provided by M.S. 105.42, Subd. 1la.
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- format.

Subsection B.4.k, is a revision of language in existing rules 1.5022
C.2.¢.(1). It s included with general criteria for excavations, although it
relates on]y to excavations for harbors, boatslips and mooring fac111t1es
because it has genera] app11cab111t1es to that group of activities and would
be cumbersome if it had to be addressed as an identified specific standard
under each aétivity. The only non-housekeeping change in the existing
language is the addition of the reference to state shoreland management
standards which is necessary to cover those situations where the state'has to
adopt requ1rements for local authorities. |

The existing language of 1. 5022 B.2. is deleted and replaced thh the new
format section C. on specific standards. _

Subsection C. is a major revision of subsecfion B.2., C and D. It

includes a number of deletions, revisions in language and addition of new.

language which sets forth specific standards as requirements for specific
types of excavation activities. )
C.l.a.,b., and c. are existing language from existing rules 1.5022

B.2.a.(1)(2) and {(3) with minor housekeeping revisions to relate to the new

C.1.a. is identical to existing B.2.3.(1).

B AR AP s 3 a5 i et it e

C.1.b. contains revised language to assure consistency with the criteria.
for filling when beach sanding is also involved.
| C.l.c. deletes the words "not" and "excessive" from existing rules and
substitutes "the minimum depth necessary" which is a more specific
requirement. The word "desired" from existing rules is deleted and replaced
with the language "reasonable for a beach" in order to péovide a more specific

requirement which recognizes the goal of minimizing effects.
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Existing language of existing rules 1.5022 8.2.b, and B.2.c. is deleted.
Revised language addressing the subject,matter of existing rules B,2.b, and
B.2.c. is contained in new subsections C.Z., C.3. and C.4.

Subsection C.2. is a revisibn of existing rules Section 1;5022 B.2.c.-
lake improvement. These revisions include:

C.2. changes the title of existing rules to'better explain the type of
activfty involved. |

C.2.a. is a slight revision of existing rules B.2.c.(2)(b) by adding the
wards “improved* and "except where the project is state-sponsored". |
"Improved" is added to recognize that projects may involve'improvements in
addition to enhancement.. The exemption of state-sponsored projects is
necessary to recognize that some projects are established in the public
interest by the state. | |

Existing rules language of 1.5022 B.2.c.(2)(a)(i) through (iii) is
retained as revised rules C.2.b.{1) through (3). The only change is the
addition of.the word "public® to stresé that the projects must serve a public
purpose.

Since rev1sed Subsect1on C.2.a. incorporates the existing 1anguage of
1. 5022 B.2.c. (2)(b), the existing language is deleted because it has been
reformatted to emphasize that public need is the first requirement.
| Language from existing rules 1.5022 B.2.c.(2)(c)'is revised through
insertion of housekeeping language as revised subsection C.2.c. Revisions are
also made to existing rules 1.5022 B.2.c.(2){c)(i) through (vi), which are now
contained in revised subsections C.2.c.(1) through (6) as-follows:

'C.Z.c.(l) adds language to existing rules to provide'juﬁtification why the
excavation is necessary;

C.2.c.(2) deletes "body" and inserts "basin® since it relates only to

waterbasins,




C.2.c.(3) deletes existing language and replaces it with more specific
- language tied to revised Section 6 MCAR 1.5021.

C.2.c.{4) contains existing language with slight deletions and replacement
with more specific explanatory language, |

C.2.c.(5) revises existing ]anguage to provide more specific explanation
of the requirement. | | |

C.2.c.(6) makes a minor'housekeeping.revision of existihg language.

Existing rdles, Section -1.5022 C. is deleted in its enﬁirety. Poftions of
the section are reinserted, with some revisions, in new section C.4.

C.3. establishes a new retitled subsection with new language dealing with
excavation for navigation. | »

C;3.a. addresses access channels for recreational craft,

€.3.a.(1)(a) and (b) sets specific conditions under which excavations for
such access éhanne]s shall not be allowed.

C.3.23.(1)(a) provides that navigational aécess, through excavatioﬁ of a
_channel, is}not allowed if access can reasonably be obtained by heans of a
dock. C.3.a.(1)(b) provides that prevalent wind, wave and current conditions
would not impair reasonable access. i |

| These provisions are necessary to assure that the least damaging
alternative (a dock) is utilized whenever wind, wave and current conditions do
>ﬁot preclude the use of a dock. This is a reasonable requirement in order to
saféguard the environment by ensuring that no excavations are made uniess they
are necessary. _

€.3.a.{2) is necessary to allow excavations of access ‘channels when wind,

wave and current conditions preclude access to navigable’deﬁths. The
dimensions and depths are considered reasonable limits of éxcavation for

recreational craft access.



€.3.b. addresses excavation for navigational channels other than
recreational craft éccess._ |

€.3.b.(1) requires that excavations be limited to the minimum necessary to
accommodate the énticipated watercraft. This language is very similar to the
éxisting language in 1.5022 B.2.b.(1).

€.3.b.(2) requires that maintenance excavation for naVigational channels
be limited to the original dimensions. This language isvvery similar'to the
existing language of 1.5022 B.2.b.(2). |
| VC.4. is a retitled subsection addressing harbors and boat slips. It
includes new language and portions of language from existing rules 1.5022 B.
and C. The subsection is reformatted to provide requirements for both inland

and offshore harbors and for boat slips within one section of the revised

rules.
C.4.a. through c. set requifements relating to certain types of waters and
conditions in those waters under which inland boat harbofs would be justified.
C.4.d. and C.4.e. set specific requirements relating to construction of i
boat slips and inland harbors. . .
| C.4.a. deals with excavations for offshore or inland harbors or boat slips
which involve the mooring of more than 25 watercraft 6r watercraft larger than
20 feet in lengtb. It limits such excavations, which are éonsidered as major

projects, to specific waters including:

C.4.a.(1). Waterbasins with areas of 1,000 acres or more and

C.4.a.(2). Watercourses which are used for commercial or industrial
navigational purposes.

These provisions are necessary in order to'pre?ent 1afge-sca1e
developments on small-size waters, so that the public values of the smaller
waters, including safety and environmental protection, are adequately

safeqguarded.



C.4.b. addresses excavations for smaller offshore harbors and requfres
that such excavations be restricted to waters where there would not be
unreasonable detriment to public health, safety and welfare. Thfs subsectioh
is necessary to meet the legislative directives of 105.45 which guides the
Commissionér’s actions on permits. Offshore harbor excavations are not
addressed in the existing rules.

C.4.c. addresses excavations for smaller private inland harbors serving
less than 25 watercraft less than 20 feet in length. It sets limits on the
types of waters and conditions which must be met for such excavations.

C.4.c.(1) requires that excavations for this purpose will only be allowed
if preva1eht wind,'wave or current conditions preclude the use and maintenance
of docks. The language is a revisidn of language in existing rules 1.5022
C.l.a.(1). It is expandéd'to provide for Supporting data to judge the |
| magnitude and frequency of conditions precluding use of docks as follows:

C.4.c.(1){a) requires use of‘data regarding the character of the water and
ité{shore]ine.k | | |

C.4.c.(1)(b) requires use of data regarding the frequency of storms.

C.4.c.{1)(c) requireé use of data relating to the number df days, during
the open water season, when the shoreline is affected by severe wave or wind
conditions. |

C.4.c.(2) further provides that excavations would only be allowed if the
site conditions and number of watercraft involved preclude the use of on-land
facilities. This is a revision of existing rules 1.5022 C.2.a. which is
expanded to include inland harbors and boat slips.

€.4.c.(3) requires that the project should be 1ocatéd in an area where
of fshore mooring, excavation'or extensive dock development would create

unreasonable obstructions to public use and navigation.
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Thfs entire subsection is necessary to limit inland excavations to those
situations where thére are no other feasible or practicail aTtérnatives. The
primary rationale for this subsection is to reduce adverse eenvironmental
effects, to prevent diminution of other shore-owners' riparian rights and to
e1iminéte unreasonable inland extensions of protected waters.

C.4.d. is language from existing rules 1.5022 C.2.a. and is unchanged
except for minor houﬁekeeping language.

‘C.4.e. sets specific criteria for excavations for in]énd harbors. It is
tied to the conditions of C.4.c.(2) and addresses commercial and industrial
“inland harbors (C.4.e.(1)), other inland harbor projects (C.4.e.(2)), private
harbors (C.4.e.(2)(a) énd (b)) and public hakborsv(C.4.e.(2)(c)).

C.4.e.(1)(a) contains unchanged language froﬁ existing rule 1.5022 C.1.d.
and slightly revised language from existing rule 1.5022 C.1.b.(10) in one
combined requirement.

C.4.e.(1)(b) and C.4.e.(1)(c) contain unchanged language from existing
rules 1.5022 C.1.e. and f.. ' |

Existing rules 1.5022 C.1.g. is deleted since it is more specifically
addressed in revised Section 1.5022 B.4.b. of these revised rqies.

C.4.e.{1)(d) contains revised language from existing rules 1.5022 C.1.h.
‘The words "Unless specifically prohibited" are deleted and new language 1is
added which will_allow consideration of commercial and industrial harbor
excavations more than 200 feet inland, provided evidence is submitted to show
thatAgreater distances are required because of wétercraft size. This
provision is necessary to allow certain developments for economic purposes.
’It does not unreasonably impact environmental concerns which are still
prqvided for under other provisions.

C.4.e.(1)(e) is new.language which references new provisions B.4.b.

relating to disposal of excavated material.
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C.4.e.(2)(a) through (e).-is a revision of existing rules ].5022 C.2.c.(1)
through (5).  The only revision is the preamble language of (2), which more
clearly outlines technical data needs. Languagé of (1) through (5) is
unchahged. Also included in revised subsection (2) aé subsections (f) through
(n) which are thé provisions of existing rules 1.5022 C.1.b.(1) through (9).
The on1yvchange in the language is a minor housekeebing revision in existing
rule (9). .

Existing rules 1.5022 C.2. are revised as new subsection‘1.5022 C.4.e.(2)
by deleting portions of existing language and slightly revising other portions
to clarify additional requiréménts relating to private and public inland
harbors as follows:

Revised new section C.4.e.(3)(a) is necessary to provide a Eeasonable
requirement for private in]and harbors serving ?two or more" éing]e faﬁi1y;
residential ribarian Tots. It clarifies the intent of existing rules 1.5022
C.2.b.(1) and (2) by deleting the existing reference to "one or more"
residentf;l lots, which was meanf to relate to more than'one single family,
residential riparian lots. This subéection also deletes existing rule 1.5022
€C.2.b.(1) requiring a single mooring space for each riparian lot served. That
existing language is deemed unnecessary because of the way the revised rule is .
worded and the further provisions of (b)(iii).

Revised subsectioﬁ C.4.e.(3)(b) contains essentially the same language as
existing rules 1.5022 C.2.c., except that the requirement is extended to
include resorts, campgroundé or other commercial purposes. By combining the
" requirements for multi-family or'c1uster developments with thése for resorts,
campgrounds or other commercial purposes, it is possible to-évéid répetitious
language and to provide a single set of requirements applicable to both major
types of development. Accordingly, existing rule 1.5022 C.2.c.(1) is
deleted. Languége relating to appropriate sizing; is incorporated into

mmselmad A~oheartinn A p-(3\{b)(3).



The language of existing rule 1.5022 C.2.c.(2) is retained unchanged as
revised rule C.4.e.(3)(b)(1). Since the deveTopment plan must be approved by
the local government, it is not necessary to reiterate the requirement.for the
number of mooring spaces' relationship to lot requireménts. The language of
existing rule 1.5022 C.2.c.{1). has been deleted as previously ﬁoted.

The language of existing rules 1.5022 C.2.c.(2) is retained unchanged as
revised rule C.4.e.(3)(b)(2). |

The language of existing rule 1.5022.C.2.c.(3) is retained unchanged as
revised rule C.4.e.(3){b)(3). |

The language of existing rule 1.5022 C.2.d. is deleted since it is
combined in the revised rule.

- The language of existing rule 1.5022 C.2.d.(1) is retained and amended as
revised rule C.4.e.(3){b)(3). The revision includes incorporation of the
intent from original language in existing rule C.2.c.{1). This chénge is
necessary to enéure that the harbor is adequately designed to accommodate

reasonable watercfaft mooring and anticipate future needs without creating ,
vexcessive excavation. By limiting the number of mooring spaces to one space
for each riparian unit served, it is possible to reduce overcroWding andA
dfmiﬁution'of riparian rights on the waters.

The language of existing ru1¢ 1.5022 €.2.d.(2) is deleted, since it is
included in revised rule C.4.e.(3)(b)(2) in order to remove repetitive
language.

The 1anghage of existing rules 1.5022 C.2.e. and 1.5022 C.Z.é.(l) through
(4) is retained unchanged as revised rules C.4.e.(3)(c) and C.4.e.(3)(c)(1)

through (4) respectively.
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A1l of the language of existing rules 1,5022 C.2.f. and C.2.g. including
C.2.f.(1) through (5) and 1.5022 C.2.g.(1) and (2) are deleted. These
existing rules relate to marinaQ, however, the revised rules haQe been
restructured so that marinas are covered under the section on Structures (new
revised rule Section 1.5023). The.criteria governfng "excavation" to create
marinas are COntained in the rules for harbors, whereas the rules governing
"structures", used as marinas, are contained in the rules for structures, In
other words, marinas‘gre considered to be those developments requiring
"structures" placed in waters and harbors represent developments requiring
“excavations® in waters. |

Subsection 1.5022 C.5. contains all new language rélating to excavations
for fish and wildlife habitat., It is not addressed in existing rules.
C.5.a.{1) and (2) requires that proposals for excavations for restdration‘or

_ improvement of fish and wildlife habitat include plans showing the nature and

degree of habitat to be benefited, as well as information to show that there
will be no adverse effects such as flooding, erosion or sedimentation, and

there will be no navigational obstructions. This section is necessary to

allow reasonable excavations for the benefit of fish and wildlife habitat,
while ensuring there are no adverse effects on the waters involved.

C.S.b.(l) and (2) provides that excavations in officially designated trout
streams shall be allowed only when there will be no increasé in water
temperatures, no excessive sedimentation or loss of fish habitat and there is
no other aiternative. As previously explained, trout streams have unique
cold-water characteristics and are relatively scarce with.respect to warmer
waters. Therefore;'they need to be given a special degrée'of protection., The
legislature recognizes the value of trout streams by providing in M.S. 105.37,
Subd. 14, that any trout stream officfal]y designated by the Commissioner is a

"protected water®, regardléss of the size of the drainage area. _ g
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Existing rules 1.5022 D. Alterations of natural watercourses is revised as
new subséct{on 1.5022 C.6. - Excavations in protected watercourses. The
revision includes deletion of some existing language, revision of existing
language and addition of new language. ‘The existing rules relate only to
natural watercourses and do not include "a]iered watercourses" whiéh were
affected by man's activities. The new Eules in C.6. refer to excavations in
;ny'protected watércourse, whether natufal or altered natural.

Changes in existing rules 1.5022 D.1. and D.1.a, and b., which are revised |
as new rules 1.5022 C.6. and C.6.a. and b,, are minor housekeeping”changes '
except for the addition of 1anguage in C.S.b. which indicates that certain
engineering measures may be required to e1iminatebexcessive bank erosion.

This addition is necessary to ensure that consideration %s giveﬁ to breventing
sedimentation into protected waters. | |

Chanées in existing ru]es.1;5022 D.1.c.(1) through (3),vwhich ére revised
as new rules 1.5022 C.6.¢.k1) through (3), are only minor housekeeping changes.

" Existing rule 1.5022 D.1.d. is only slightly revised as new rule C.6.d.,
by inserting clarifying language regarding the type of project involved. All
other 1anguage remains unchanged.

Existing rules 1. 5022 D.l.e. and D.1.f. are deleted since they relate to
terminology and language which is no longer pertinent and has been repealed in
M.S. 105.37. | |

Existing rule 1.5022 D.2. has been deleted for the following reasons:

1.5022 D.2.a. deals with situations where no permit fs required to remove
debris. This rule is now covered by language in new rule 1.5022 B.3.b, under
the revised format. |
1.5022 D.2.b. and subsections D.2.b.(1) through (4) have been repealed and

~ are no longer applicable.




1.5022 D.é.c. refers to a statutory provision which states that M.S.
105.42 "does not apply to any public drainage system lawfully established
under the provisions of Chapter 106 which does not substantially affect any
public waters." Since this is a specif%c legislative requirement, it is not
necesgary to include it in the rules. It is an understood fact,

New rules, Subsections C.6.e through C.6.p contain all new Tanguagé which
is added to’the requirements for excavations in protected watercourses to
address a number of areas not contained in the existing fuies. |

C.6.e. is hecessary tbfminimize the visual and hydraulic ﬁhanges in the
charécteristics of watercourses resulting from excavation. Improper slope and
a]ignment of excavated areas can result in ;dverse hhysical and water quality
effects on undiéturbed portions of the watercourse. "

C.6.f. is necessary to proﬁide a cross-reference to the revised rules

relating to disposal of excavated materials. It also recognizes that there
may be some situations whefe the o}iginai channel is filled as part of an
overall project involving excavation and filling for special purposes. | |
- C.6.9. reqguires that a project does not result in a significant increase - | o
in flood damages and indicates that certain structures may be required to J
minimize increases in flood damage. This reduirement is necessary to ensure

cdnformify with M.S. 105.42, Subd. la regarding flood plain management.

C.6.h. requires permit applicénts to submit names and addresses of
upstream and ddwnstream parties who may be affected by proposed excavation
activities. This language is necessary to ensure that reasonable attempts are
made to identify parties who may be affected by the proposed work, and provide

an opportunity for further public discussion or hearing,



C.6.i. sets forth a preferential list of ‘structural alternatives to
excavating in watercourses for flood management flood control purposes. The
preferred alternative is the construction of water impoundments in upstream
areas. Where impoundments are infgasibie, impractical or create g;eater
hazard or impact, the preferred alternative is constructibn of flood by-pass
channels to convey high ve]ocify flood flows, This provision is necessary in
order to discourage widespread use of excavatfon in watercourses as a means of .
solving flood prob1ehs. ‘In many instances, the use of upstream impoundments
will effectively reduce flooding,by storing water. HdweVer, such impoundment
is not a]Wéys feasible or practical based on topographic and hydrologic _
conqitions. In such instances, the use of flood by-pass channels constructed
to convey high velocity flood flows is the preferred alférnative. This
- procedure allows the existing channel to remain essentially undisturbed for
cdnveyance of low and normal flows, but provides for excavation of an
artificial channel (general]y'pérallelito the.existing channel) to convey the
flood flows.

C.6.i.(1) and (2) recognize that, in some situations, neither upstream
impoundments or flood by-pass channels are feasible, practical or
environmentally acceptable and therefore, allow excavation as the last
alternative. C.6.1.(2) requires development of flood-water management plans,
details on the effects of excavation for the entire watercourse and
consistency with state and local flood plain management standards, including
maximum use of nonstructural measures where feasible and practical, These
provisions are necessary to assufe comprehensive, coordinated flood management

and compliance with provisions of M.S. 105.42, Subd. la.
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C.6.j. requires that watefcourse excavations for road crossings or
culverts be limited to the minimum exten; possible and that adequate
provisions be made for bank protection to prevent efosion., A cross-reference
is made to revised Section 1,5025 relating to bridges and culverts, This
provisibn is necessary to meet the legislative directive of M.S. 105.42, Subd.
la to minimize encroachment, change or damage to the resource.

€.6.1.(1) and (2) address requirements for excavations for fish and
wi?d]ifevhabitat.. It requires plans and-information which show the nature and
degree of wildlife habitat benefited and supporting evidence that shows other
adverse effects will not occur as the result of the excavation, The provfsion
is needed to assure that such excavation actually is beneficial and will not -
resblt in Aamage to the environment. "

C.6.m.(1) and (2) address excavation in trout streams. It restricts such
excavation to situations where there are not adverse effects on water
temperatdres, sedimentation or habitat destruction and where there is no other
feasible or practical alternative. It is needed to assure adequate protection
of valuable trout streams and is consistent with M.S. 105.42, Subd. la.

C.6.n.(1) through (5) provide standards for excavations to stfaighten or
aTign watercourses haQing drainage areas of more than 5 square miles. If
recognizes that excavations in watercourses with total drainage areas of 5
square miles or less are exempt from permit under certain conditions, as
discussed and explained in revised Section 1.5022 B.3.a. The standards state
that a nermit applicant may be required to provide appropriate hydraulic data
and lists the type of data which may be required. Since the amount and type
of data needed will vary with the degree and complexity 6f the proposal, the
words "may be required" are used. Under some situations involving very small
and straightforward proposals with only minor effects, hydraulic data may not

be necessary. This provision is necessary to meet the statutory requirements

of M_S. 105.42. Subd. l1a and M.S. 105.45 on issuance of permits.
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€.6.0.(1) and (2) set additional requirements relating to excavations for

straightening or realigning watercourses to facilitate adjacent land uses. It
| requires a showing that the proposal is reasonable, practical, will protect
public safety and welfare and will involve minimum changerand damage to the
'environment. It is needed to provide compliance witﬁ statutory provisions of
M.S. 105.42, Subd. la and 105.45. Although this rule is somewhat repetitious,
it is necessary to ensure that prospective app1icants'fu11y recognize and
understand the requirements énd conditions for permits to alter watercourses
for land developmént purposes. |

C.6.p. relates to any other éxcavation in watercourses not specifically
addressed in the revised rules. It requires compliance with tﬁe app]icéble
Standards in 1.5022 B. and the applicable specific requirement; of 1.5022 C.1.
through 5. and 1.5022 C.6.n. and o. This rule is necessary to provide
standards for any types of excavations not specifically listed. | »

Subsection 1.5022 D. explains the relationship between Section 1.5022 and
other sections of the rules with respect to projects involving several types
of actions, It is necessary to ensure consistency between the various
sections of the rules.

Revisions in Section 1.5023 Structures -

Revised Section 1.5023 provides ru]és pertaihing to the construction of
structures in protected waters; It consists primarily of reformatted existing
rules 1.5023 with some deletions of existing language, revisions to éxisting
~ language and new language to clarify and expand on existing rules. Major
changes relate to rules on docks, and additional general criteria.

Revised.Subsectibn 1.5023 A. is esséntially the language of existing rule
1.5023 A. with a change in format and minor housekeeping language.

Revised subsection B. addrgsses the general standards applying to

structures.




New Subsection B.1. Scope outlines the types of projects covered Ey the
rules relating to structures. It should be noted that this section does not
include water level control structures which are separately addressed in
revised Section 1.5024 Water level .controis.

B.2. This is language from existing rule 1.5023 A.1. with a slight
housekeeping change in language.

Existing rule 1.5023 A;1.a.his deleted. This deletion is necessary to
remove a possible inconsistency in the rules regarding use of structures to
gain navigational access. Throughout the rules, there is an emphasis on the
use of‘seasonal docks, a»structural measure, as the most acceptable means of
providing access. The subject is addressed in detail in revised Sections
1.5021 Filling and‘1.5022 Excavations. Although ceftain types of structures
would not be an acceptable alternative, it would be inconsistent to have a

provision not al]owing'any structures if other forms of access could be

attained. The deletion will remove the inconsistency.

B.2.a. This is language from existing rule 1.5023 A.1.b. with a small
houéekéeping change. |

B.2.b. This is unchanged language from existing rule 1.5023 A.l.c.

B.2.c. This is new language clarifying that placement of structures which

are designed or intended to be used for human habitation or as boathouses is

prohibited. This is a clarification of the existing rule, which contains a
géneral prohibition on private structures not covered by specific sections of
‘the existing rule.

B.2.d. is new language prohibiting structures designed or constructed to
include walls, a roof or sewage faci]ities.- As with B.Zic., this prohibition
is a claification of a general prohibition contained in existing rule 1.5023
F.2..

B.3. is new language which establishes reformatted rules re1ating to

s-kinitine far which na permit will be required.



B.3.a.(1) through (4) proVide that no permit is needed to construct, or
reconstruct a fiuating dock or floating structure if the struﬁture wil1‘not be
a navigational hazard, will not include fuel handling facilities, will allow
free flow of water beneath it and is not used or intended to be used as a
marina (as defined in fevised rules 1.5020 D.). This rule is needed to
provide general exemptions from permit for those activities which are
‘routinely allowed and for which a permit requirement would be unreasonable and
unnecessary, provided the coﬁditions for exemption are mét.

Existing rule 1.5023 A.2. is deleted as it relates to new revised Section
B.3. However, it is reinserted in revised rule 1.5023 B.4.f.

Existing rule 1.5023 B. Permanent Docks is deleted as a housekeeping
measure. v

B.3.b. (1) through (7) consists of revisions to existing rule 1.5023 8,1.
It includes deletion of some language as a housekeeping measure, reforﬁatting
of the rule and the addition of new 1angua§e.

B.3.b. contains preamble language'which is ésseﬁtia11y the language of
existing rule 1.5023 B.1., except for the addition of the wdrds “or rock
filled cribs provided:". This change provides that no permit is required to
" construct or reconstruct a permanent dock on wood pilings or on rock-filled
cribs subject to the conditions of revised subsections (1) through (7). This
change is necessary to provide an exemption from permit of rock-filled crib
docks in situations where rock-filled cribs are the only reasonable means'of
providing a facility. It recognizes that certain rock-filled crib docks are
reasonable structures which should be given the same treatment as permanent
docks on wood pilings.

B.3.b.{1) is new language which. requires that a dock exempt from permit be
a single ljnealvstructure-wifh no appurtenances. This is necessary to enSuré'

that more extensive and complex docks will be subject to permits in order to

nrovent. elaborate dock or marina-type construction without permit and still




B.3.b.(2) fs~new language which requires that OnTy'one dock exempt from
permit be allowed on a single riparian lot. It does not prec1ude application
for a permit for multiple docks. '

B.3.b.(3) is a revision of part of the language in éxisting rule B.1. It
provides that a dock exempted from permft shall not exceed 6 feet in width, 50
feet in length or extend to a depth greater than 4 fget, whichever is less,
The revised language isvthe requirement that the dock not exceed 6 feet-in
widtﬁ. This change is necessary to prevent the construction without permit of
‘very wide docks or platforms which would reqdire further justification.' A six
foot wide dock will generally provide a reasonable facility without
constituting an unreasonable encroachment,

B.3.b.{4) is new language requiring that a dock be exempt only if it is

not prohibited under revised Section 3.a.(2) through (4). This is needed to

ensure conSistency-between rules.

B.3.b.(5) requires that perménent’docks;on wood pilings are exempt from
pérmit only if they are constructed on lakes of 500 acres or more in area.
This is needed to ensure that permanent structures on smaller lakes are |
subject to permits which may require special conditions. It does not preclude

the use of a seasonal dock without a permit.

B N

B.3.b.(6) and (7) require that permanent docks on rock-f111ed cribs are
exempt from permit only if they ére on lakes with a sufface area of 2,500
acres or more and are placed where the lakebed is pfedominantly bedrock. In
addition, the construction of the rock cribs must be such that there is
unrestricted circulation beneath the dock. These provisions are necessary to
ensure that permanent rock crib docks are allowed withoﬁtrpérmit only when
they are used on large bodies of water and are adequately justified and
constructed. This does not precludé'the application for a permit for

permanent rock crib docks which do not meet the conditions for exemption from

-46-



permit, That portion qf existing rule 1.50é3 B.1 which states "The site is
subject to unusual physical conditions which would preclude the use of a
seasonal dock, and" is deleted, since it is replaced by more épecific minimﬁm
Vlake sizes. This change is needed to provide évru]e which allows permanent
dock construction under certain conditions without permit in the same manner
as seasonal docks.

B.3.c.(1) through.(3) addresses certain boat ramps which are exempt from
permit. It consists primarily of revised language from existing rules 1.5023
6 and includes some new language. B.3.c. provides that no permit ‘is required

to construct or reconstruct a boat launching ramp subject to three provisions.

Existing rule 1.5023 G.1.a. is delgted. This change is needed in order to
eliminate existing language which provides that a boat launching ramp is |
exempt from permit if the site is capable of supporting a ramp without the use
of pilings, dredging or other special site preparations. The deletion is made
in order to provide a less restrictive rule which recognizes fhat most ramﬁs
do require some degree of special site preparation and therefore, the existing
rule should be relaxed. |

Re?ised Subséction B;3;c,(1) is language from existing rule 1.5023 G.1.b.
which ié revised fo address privately owned ramps. It also inc?udes new . : i
language which allows excavations of 5 cubic feet or less and placement of up
to 5 cubic yards of crushed rock or precast éoncrete in order to provide a
stable ramp base. The change is necessary to providé a differentiation
between private ramps exempt from permit and public ramps which are exempt.
This récognizes that the dimensions and conditions of private ramps shou1d be
of lesser magnitude than those for public ramps which seﬁvé greatér public
use. The new language regarding small excavations and fill placement is
needed to provide a more flexible rule. The amounts of alteration involved

are considered reasonable for most ramp construction. Private or public ramps

=~~uivina nreater chanaes are subject to permit and specific standards listed



Revised Subsection B.3.c.(2) is all new language relating to pubHcT_y

owned boat ramps exempt from permit. It allows such ramps to be constructed

to widths not exceeding 24 feet, extending not more than 20 feet waterward or
| into water more than 4 feet in depth whichever is less, Excavations of 60
cubic yards or less and fi]lsAdf;up to 30 cubic yards are allowed to prbvide a
stable ramp base. As explained in the,discussion_ofAfevised rule B.3.c.(1),
public ramps exempt_ from perﬁitvare afforded greater dimensions because of
their greatér public Qsé"and benefit. Thé maximum dimensions allowed are
based on DNR experience with construction of public access ramps throughout
the State and are considered reasonable limits for most public ramps.

Revised Subsection B.3.c.(3) is unchanged existihg language from existing
rule 1.5023 G.3.c.

Revised Subsection B.3.d.(1) through (4) addresses exemptions from permit
for certain activities involving removal of structures and other waterway
obstruétions. It consists of 1ang§age from existihg rules 1.5023 H.1. and 2.
and two new additions. Revised Subsection B.3.d. is preamble 1anguage which
provides that no permit is required to remove structures or waterway
obstructions subject to the conditions of B.3.d.(1) through (4).

Revised Section B.3.d.(1) is unchanged'language from existing rule 1.5023
H.1.

Revised Subsection B.3.d.(2) is unchanged language from existing rule
1.5023 H.2. |

Revised Subsectidn B.3.d.(3) is new language which. provides thai removal
6f a structure or waterway obstruction is.exémpt from permit only if it is not
Tocated on a designated trout stream. This rule is needed to ensure that any
work in trout streams will be subject to permit in order to protect the unique .

values of trout streams.
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Revised Subsection B.3.d.(4) is new language which requires that removal
of a structure or waterwéy obstruction is exempt from permit only if the
structure does not function as a water level control. This rule is needed to
prevent unregulated removal of structures which could affect the levels of
protected waters. Such removal could create adverse effects on the public and
riparian intérests in the waters and must be carefully considered under permit
procedures, '

| Existing rules 1.5023 do not provide a specific exemption from permit for
removal of structures or waterway obstructions except for existng language in
1.5023 H. which provides that the permi; reduirement may be waived when such
work is accompiished by simple hand tool methods. Revised Section 1.5023
B.3.d.(1) through (4) would allow pérmit exemption for removal activities
under certain conditions. It is reasonable to allow the removal of certain
structures or obstructions without permit, provided minimal conditions are met
to safeguard the waters from adverse effects. “The new rule will not result in
adverse‘effects and will eliminate overly restricfive cohtroTs.

Revised Subsection B.4. contains general standards applicable to the
construction, reconstruction, repair or relocation of any structure, exceptv
those activities not allowed (B.2.) or those exempt from permit (B.3.). It
"~ consists of new language, except for revised Séction B.4.f; which is existing
'language of existing rule 1.5023 A.2. v -

B.4.a. requires that the project must represent the minimum impact
"solution with respect to other reasonable alternatives.

B.4.b. requires that the project will involve a minimum of encroachment,
change or damage to the environment.

B.4.c. requires that a pfoject_will be consisteni with app?icab]e

flobdplain, shoreland and wild and scenic rivers management programs.

A




B.4.d. requires that a project will be subject to feasible and practical
meausres to mitigate adverse effects. '

B.4.e. reqﬁires that a project will be consistent with water and related
tTand use management plans and programs.,

A1 of the ébove requirements are also contained in the revised general
standards subsection for Filling 1.5021 B.4. and Excavation 1.5022 B.4. The
explanation for their need is the same as presented in thbse sections,

B.4.f. consists of unchanged language in existing rule 1.5023 A.2.

Revised Section-1.5023 C. contains specific standards for permits for
Docks (C.1.), Wharves (C.2.), Offshore breakwaters ana marinas (C.3.),
Retaining walls, and erosion and sedimentation controi structures (C.4.), Boat
launching ramps (C.5.), Other structures (C.6.), and Remo&a} or abandonment of
structures (C.7). Most of this section is language from existing rules 1.5023
B., C., D., E., F., G. and H. with some housekeeping revisions, some deletions’
and some new additions. | _ |

Revised Section C.1. is language from existing rule 1.5023 B.2. with minor
housekeeping changeé to conform to revised Section B.

C.l.a. is also language from existing-rules 1.5023 B.2.a. with slight
housekeeping changes. B ,
C.1.a;(1) is unchanged language from existing ruleé 1.5023 B.2.3.(1).

€.1.a.(2) is language from existing rules 1.5023 B.2.a.{2) with the
addition of the word “or®, This addition is necessary to provide a tie-in
between revised Sections C.1.a.(2) and C.1.a.(3), by recognizing that either
éonditions}c.i,a.(Z) or C.1.a.(3) apply. Without the word-"or" the rule would
be construed.to mean that both conditions must exist, Whiéh was not the

original intent,



- C.1.b. is language from existing rule 1.5023 b., except that the wofd.
“preferred" is substituted for "us?d" in order to reduce the mandatory
requirement. This change is necessary to providela more reasonable
application of the rules and to recognize that some c0nditions may require
structures other than piling docks. |

C.l.c. 'is language from existing rule 1.5023 B.2.c. with the substitution
of the word "waterward" for "lakeward" to recognize that it refers to‘both
lakes and watercourses. |

C.1.d. is new language which requires docks not to exceed 6 feet in
width. This is needed to ensure that docks result in a minimum encroachment
as required by M.S. 105.42, Subd. 1.a. A 6 foot wide dock is a reasonable
~ facility for recreational purposes. | | '

Revised Section C.2. contains specific standards relating to wharves. It
consists pr1mari1y-§f language from existing rules 1.5023 C. with some
housekeeping revisions, a few deletions and some new language.

€.2.a. and C.2.a.(1) through (3) contain language from existing rule
1.5023 C.1.a. through c., except for the substitution of "protected® for
M'public® in'existihg rule C.1.c.

C.2.b. is unchanged language from existing rule 1.5023 C.2.

C.2.b.(1) is revised language from existing rule 1.5023 C.2.a. The words
"the only reasonable alternative for loading or unloadiﬁg a’shecific cargo."
are deleted and replaced with "part of a designated port facility.* This
- language is necessary to ensure consistency with revised rules 1.5027 C.4. and
1.5022 C.4., and the previously explained positidn.that,major commercial and
~ industrial water development projects must be prdposed throﬁgh organized
planning efforts by local authorities established specifically for those
purposes. The deletion of the existing language and replacement with the new

language is a reasonable requirement to assure that projects are properly

" nlanned and developed through recognized local government authorities.




C.2.b.(2)4is Ianguage from existing rule 1.5023 C.2.b. except for the
substitution of the words “plans and ordinances” for "controls". "Plans and.
ordinances" are more explanatory than "controls."

C.2.b.(3) is unchanged language from existing rule 1.5023 C.2.c.

C.2.b.{4) is revised language from existing rule 1.5023 C.2.d. The
requirement that "the purpose is not to increase the amount of land available -
for waterfront deve]opment“ is deleted because the existing statement is
unreasonable with respect to port deve1oement activities which are intended to
increase lands and whieh are e]]owed‘under case law on navigable waters. The
word "and" is added at the end of the revised rule in order to tie the |
requirements of minimum size and new obstruction (C.Z.b;(S)) togefher.

€.2.b.(5) is unchanged language from existing rule 1;5023 C.2.f.

C.3. is language from existing rule 1.5023_0.1. with minor housekeeping
changes to cenform to the new format of the revised rules.

" C.3.a. is unchangedbexisting language from existing rule }.5023 D.1.a.

C.3.b. is language frem existing rule 1.5023 D.1.b., excepf that existing
requirements 1.5023 D.1.b.(1) through (TO) are deleted and replaced with the -
language "those listed in 6 MCAR 1.5022 C.4.e.(2)(f)-(n) (Excavations)™. The
referenceslto the reVised rule avoids the repetition of identical langquage.

C.3.c. is language from existing rule 1.5023 D.1.c. except that existing
requirements 1.5023 0.1.c.(1) thru (5) a}e deleted and replaced with the
language "those listed in 6 MCAR 1.5022 C.4.e.(2)(a)-(e)." As explained under
revised rule C.3.b., this change eliminates repetitious language which is
identical,

C.3.d. and e. are unchanged language from existing rules 1.5023 D.1.d. and

C.3.f. is 1enguage from existing rule 1.5023 0.2., except for a

housekeeping format change.




C.3.f.(1) is language from existfng rule 1.5023 D.2.a., except that the
word "structures® is_substituted for "harbors" as a more accurate term.
C.3;f.(1)(é) is language from existing rule 1.5023 D.2.a.(1), except fof
housekeeping format changes and deletion of the word "permanent", which is not
- needéd. | | v |
C.3.f.(1)(b) and,C.3;f.(1)(c) are language from existing rules 1.5023
D.2.3.(2) and D.2.a.(3), except for sybstitbtion of tﬁe word "structure" for .
"bréakwafer" since the intént is.for the rule to.app1y to all structures.
Renumbered subsections C.3.f.(2) thrbugh_c.3.f.(5). address specific

standards for private offshore structures for multi-family, cluster or

residentiai planned unit deviopments (C.3.f.(2)); private offshore structures

for resorts or cémpgrounds (C.3.F.(3)); public offshore structure projects

(C.3.f.(4)); and offshore marinas (C.3.f.(5)). All of the subsections contain

'7'1angdage unchanged from existing rules 1.5023 D.2.b. through 1,5023 0.2.b.,

except for substituting the word “structure“ for Fharbors“ or "breakwater",

Revised Subsection 1.5023 C.4.a. through e. provides specific standards
for retaining wa]ls.énd erosion énd sedimentation control structures; A1l of
- this subsection éonsists of unchanged language from existing rules 1.5023 E.a.
through e., except for the addition of néw 1anguage>in C.4. which pertains to
erosion and sedimentation control structures and the insertion of the words
"and" and "or" to more clearly define if 2 requirement stands on its own (and)
br if it involves one or more reguirements which set alternative conditions
(or).

It should be noted that the added requirement regarding erosion and
sedimentation confrol structures does not rélate to eroston and sedimentation
control measures which impound watef. Such structures are addressed in
revised Section 1.5025 Water levelicontro1s. The addition of the new language

is reasonable since erosion and sedimentation control structures involve the

same considerations as retaining wall structures.




Revised Subsection C.5. provides spécific permﬁt standards fo} boat
launching ramps. It contains language from existing rule 1.5023 G.2.a.
through d. Criteria for existing rule 1.5023 G.l.é. through b. are deleted in
this revised section because they'refer to boat‘1aunching ramps which are
allowed without a permit. As previously discussed, the mafter of boat
launching ramps exempt from permit is addressea in revised rules 1.5023 B.3.c..

Revised Subsection C.5. contains language from existing rules 1.5023 G.2.
with several word additions and deletions as housekeeping language changes.

€.5.a., bf, C. énd d. are unchanged language‘from existing rule 1.5023
G.2.a., 1.5023 6.2.b., 1.5023 G.2.c, and 1.5023 G.2.d., except for the
addition of the word "and" at the end of existing rule 1.5023 G.2.c. to tie
‘G.2.¢c. and G.Z.d. together. | 'v |

.'Revised Subsection ].5023 C.6. addresses specific standards for other
structures which are'nbt specifically identified in the rules. It contains
slightly revised language from existing rules 1.5023 F.1. and 2. as follows:

C.6. consists of language from existing rule 1.5023 F., except for the
substitution of the term Vsiructures" for "waterway obstructions® and the
addition of the word "repair", which was inadvertently omitted in existing
rules in this subsection, but was addressed in Subsect%On 1.5023 F.1. of the
existing rules. |

C.6.a. consists of unchanged 1anguage from existing rule 1.5023 F.i.,
except for the addition of the word "relocation" for the same reason noted
above.

C.6.a.(1) is unchanged language from existing fule 1,5023 F.l.a.

C.6.a.(2) is revised language from existing rule 1.5023 F.1.b. which
deletes the words "assessed value" and replaces them with “the replacement
cost". This is more reasonable terminology, since it represents a percentage

of the actual "replacement cost“, whereas "assessed value" does not represent:




c.7_A15 rev?sed language from existing rule 1.5023 H. Changes include new
language which provides_that when the Commissioner determines that a structﬁre
is no 1onger‘functiona1, constitutes a public nuisance or is a threat_to
~ public health or safety, the structure shall be removed. This language is
needed to ensure that the pu51ic interest and public health and safety are-
adeouéte1y protected. The new language also provides that the only excéptiOn
to the permit requirement is the exemption set forth in revised rule 1.5023
B.3.d.

Existing language of 1.5023 H., which refers to possible waiver of permit
requirements if hand tool methods are used, is deleted as'previously explained
for revised Subsection B.3.d. dealing with exemptidns for permifs for removél
of structures. |

C;7.a. is unchanged language from existing rule 1.5023 H.1.

Existing rule 1.5023 H.2. is deleted since it is redundant if the
provisions of existing rule 1.5023 H.1. (unrevised rule C.7.a.) and revised
rule C.7.c. are met. ’ -

C.7.b. is unchanged language from existing rule 1.5023 H.3.

C.7.c. is new language which provides that no poftion of a structure shall
remain if it obstructs or impairs navigation, interferes with flood flows ér

contributes to erosion and sedimentation. This requirement is needed to

ensure that removal of structures will be adequate to prevent future

problems., It incorporates the intent of deleted existing rule 1.5023 H.2.
Revised Section 1.5023 D. explains the relationship between Section 1.5023

‘and other sections of the rules. It is necessary to enéqre,consistency

between various sections of the rules.



Revisions in Section 1.5024 Water Level Lontrols -

. Revised Section 1.5024 provides rules governing "water level control
structures” based on the definition contained in revised Section 1.5020 0. It
includes portions of existing rules 1.5024, deletion of considerable existing
language aﬁd considerable new language. v_

Revised Subsection 1.5024 A.1, through 3. consists of language from
existing rule 1.5024 A. Policy, with minor housekeeping changes to provide a
change in format. The word "limit" replaces the word 'discourage" used in the
existing rules to better descfibe the intent of the rule.

Revjsed Subsection B. provides general sfandards relating to water level
controls following the revised rules format used in the’otﬁer sections.

B.1. Scope is new language which outlines the aréas»subject to rules
relating to water level control structures.

" B.2. is revised language from existing rufe 1.5024 A.,'which provides that
no construction or reconstruction of water level control facilities shafl bé
- allowed on protected waters where it is intended to manipulate water levels

- solely to satisfy private interests. This is necessary to assure that permits
.issued for such work will adequately prombté the public welfare as directed by
© M.S. 105.45. |

B.3. relates to exemption from pefmit of certain water level control
structures. It is revised language from existing rule 1.5024 A.4.a. The
revisions include susstitution of the words "water level control structure on
protected watercourses” for the word "dam", the addition of language excepting
designated trout streams from exemption and the addition of a provision that
the control structure is exempt brovided it does not quaii%y as a "dam" under

the dam safety rules.



. The deletion of the word "dam" and subétitution of the new language is
'_necessary to provide consistency with the revised rule definition which makes
a dam one of several different water 1eve1,cdntro]‘structures. The added
language excepting trout streams from exemption is consistent with previous
discussions regarding 6ther sectioné of the'revjsed rules regarding types of
activities requiring permits. -

The éddition of the reference to rules for dam safety eliminates the need
for existing rules 1.5024 A.4.a.(1) through (3) and provides a specific tie to
the dam safety rules which apply to hazards to public health and safety.

Therefore, existing rules 1.5024 A.4.a.(1) through (3) are deleted for the

reasons statéd above. v
Revised Subsection B.4. contains general standards applicable to thev
constfuction, repair, reconstruction or abandonment of water level control

| structures, except those not allowed (B.2.) or those exempt from permit

(8;3.). it generallyICOnsists of new language, except for revised Section
B.4.f. which is revised language from part 6f existing rules 1.5024 A. and
1,5024 A.1. through 6. |

B.4.a., requires that the project will inQo]ve a minimum of encroachment,
change or damage to the resoqrce. B.4.b. requires that the projéct will Se
subjéct‘togpractical and feasible measures to mitigate adverse effects. -
B.4.c. requires consistency with applicable floodplain, shoreland and.wild and' |
scenfc rivers management programs. B.4.d. requires that a project will be
consistent with water and related land resource management plans. Af] of the
above new language is also contained in the revised general standards
subsections for Fil]ing'1.5021 B.4., Excavations 1.5022 B.4., and Structures

1.5023 B.4. and fhe explanation for their need is the same.



B.4.e. requires that consfruction or reconstruction shall comply with dam
safety rules 6 MCAR 1;5030 through 1.5034. This is necessary to provide
consistency between the two sets of rules and to assure that public health and
safety are protected. |

B.4.f. is slightly revised language from the last sentence of existing
rule 1.5024 A. It is preamble language which addresses types of activities
for which water leQe]Wcontro] structures may be permitted. The revision is
the de1etion of "dam" and insertion of "water Tevel control structures" as
explained in the discussion of revised Section B.3.

B.4.f.(1) is language from existing rule A.1., with the addition of the
word “store" to clarify that it may involve storage of flood water§ as well as
control of flood waters. | '

B;A.f.(z).is language from existing rule 1.5024 A.2., with added language
‘to clarify that the maintenance of low flows is for instream flow or water |
level protection, | |

B.4.f.(3) through B.4.f.(5) are unchanged language from existing rule
1.5024 A.3. through 5.

"B.4.f.(6) is language from existing rule 1.5024 A.6., with the added words
"creaﬁe“ and “"improve or® in order to qualify the intent of the existing rule
and to prevent misinterpretation that the rule only relates to maintaining an
eXisting situation., The added language provides consistency with existing
lanquage of 1.5024 A.5., which uses the same words.
| All of revised Subsection B.5. is new Tanguage providing requirements for
maintenance and operation of water level control structures, reservoirs or
waterway obstructions constructed before a permit was réqu%red by law, The
existing rules do not address this subject. It is necessary that revised |
rules provide such requirements in order to meet the legistative directives of

M.S. 105.42, Subd. 3.




'B.5. requires the owner or operator of existing structures, reservoirs or
obstructions to secure approval\for opeation and mafntenance whénever the
Commissioner finds such appfova] is necessary in the public interest, based on
provisions of 5.a. or b.. The Téngpage is necessary to establish a reasonable
procedure for requiring approvals in compliance with the law. The procedure
" does not require a permit, but only requires approval of the operation and
maintenance under certain conditfons.

B.5.a. and B.5.b.(1) and (2) providé language which sets the grounds for
requiring approval of 6peration and maintenance. These rules provide a
reasonable basis for allowing the Commissioﬁer to determine whether or not
approval is needed for coﬁtinued operation and maintenance of an existing
structure notvUnder'permit. They require a justified'cohp1aint of exfsting or
potential detriment, or either notification by the owner or operator that a
discontinued structhre is.intended to be used again after at least 1 year of
discontinued use or notification that the proposed changes would affect water

levels, flows or water quality. The rules do-not require- the owner-or

operator of any existing structure-constructed before a permit was required to

obtain a permit. They also do not require every owner:or-operator to-obtain

approval for existing operations and maintenance.

These rules are only applicable if: the operation and maintenance is
causing verified problemé;'an operation discontinued for 1 year or more is
.resumed;'or if proposed changes in operations would affect water levels, flows
or water qua]ity._ This provides a reasonable means of regulation without
creating unnecessary or burdensome requirements for existing operations which

do not cause problems or do not involve changes in conditions.
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Revised Section B.6 establishes'requ{rements and conditions relating to
approvals for operation and maintenance'after the Commissioner determines such
approval is necessary pursuant to provisions of B.5. B.6. provides that an
owner or operator must c0mp1y with provisions of B.6.a. through b. when
notified that approval is required for operation or maintenance.

B.6.a. requires that the owner or operator shall submit plans,
specifications and information on the structure.

B.6.a.(1) requires an explanation of the purpdses for operation. This is
needed to provide anvunderstanding of the type of operation involved.

B.6.a.{2) requires available data on past history of use and operation and
evidence of easements or other rights. This is néeded to determine the
effects of past operation on levels and flows and to determine ff appropriate
rights have been severed or will be acquired if there are effects on other
riparian properties.

B.6.a.(3) requires engineerihg.details on structural features and
characteristics of the water control structure, espe¢i$11y devices used to
operate the structure. This is needed to allow an assessment of the mode of
operation of the étructure.

B.6.a.(4) requires available information on the hydraulic and hydrolegic
character of the structure and the upstream and downstream area. This is
necessary to allow an evaluation of the influence of the structure on the
water involved.

B.6.a.(5) requires available information on the physical condition of the
structure including data on original construction, recons?ruction or repairé.

This is needed to allow an evaluation of structural reliability.

=51~



| B.6.a.(6) requires information on methods, frequenty, time and direction
of operation and any’existing or proposed operating plans. This is needed to
assess the operatfonal needs and the frequency and directiéh.of operational
effects on the waters involved. |

B.6.a.(7) requires other-available.of atfainab]e information on hydraulic,
hydrologic or geologic characteristics as the Commissioner may deem necessary
to'assess the impact or effects of the structure'and'its operation.

A1l of the above data in B.6.a.(5) through (7) are reasonable requirements
needed to provide supporting facts to allow the Commissioner to determine an
approved operation-and maintenance program fdr the water level control
structure. | |

B.6.b. provides preamble language regarding conditions under which the
Commissioner will approve existing or proposed operation and maintenancé.basedA
on provisions of B.5. and B.6.a..

B.6.b.{1)(a) through (c) set specific requirements that the operation and
maintenance does not or will not cause: destruciion or significant impairment-
of the ecosystem of the waters; potential threats io life and property, unless
éllowed by easement or other legal means; and adverse effects on maintenance
of adequate flows and levels for upstream and downstream ﬁigher priority
users, especially public domestic water-supplies; These requirements are
necéssary to protect public health, safety and welfare, to provide consistency
with water appropfiationllaws and regulations and environmental proteétion
laws and rules. |

B.6.b.{2) requires that the operation and maintenance be consistent with
applicable state and local floodplain, shoreland, and wde’and scenic river

management standards and ordinances.
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B.6.b.{3) requires that the operation and maintenance will not result {n
significant decreased public use of the surface of protected waters in order
to assure that the public use of the waters i; adequately protected.

B.6.b.(4) requires that the‘proposed operation and maintenance will
comply, when applicable, wifh dam safety requirements to protect public health
and safety.

B.6.c. provides that if the operation or maintenance will be detfimental
‘to public health, safety and welfare or the aquatic ecosystem, based on
requirements of B.6.b., the Commissioner shall not approve the operation and
maintenance until the operation and maintenance is modified to meet the
provisions. _
| Revised Subsection 1.5024 C. contains specific standards for water control
structures. It essentially consists of lanquage from existing rules Sectibn
1.5024 8., with a few minor housekeeping language changes, deletions of
_unneeded language and a small ahount of new language. _

Revised Subsection 1.5024 C.1. is language from existing rule 1.5024 8.1.
with the addition of minor housekeeping 1ahguage requiring compliance with a
number of conditions. |

C.l.a. is unchanged language from éxisting rule 1.5024 B.1l.a.

"C.1.b. and C.1.b.(1) and (2) are uncﬁanged language from existing-ru1es :
1.5024 b. and 1.5024 b.(1) and (2).

| C;l.c. is revised language from existing rule 1.5024 B.1.c. The word
"Jocal" ié deleted in order to recognize that the project sponsor can be any
governmental unit, federal, state or local. It is unreaspnable to restrict
sponsorship to only local governments. The reference fo"iit]e-registration
type permits" is deleted since it is addressed in revised subsection c.(3) as
one of four provisions which must be met if a project is not sponsored by a

governmental unit.
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C.l.c.(1) is part of the language from existing rule 1.5024 B.1.c.
requiring that the majority of}riparian owners sign the permit application.

C.1.c.(2) is new language which requires that appropriate easements or
other prpperty intergsts be obtained from affected owners. It is needed to
ensure that thefe is adequate protection of riparian rights.

C.1.c.(3) is new language which requires a title-registration type permit
be issued to the owner(s) of the property where the structure will be _
located. This is needed to ensure that there is a legally recorded documént
- of ownership which can‘be used to assure continued responsibility for present
and future 1andownérs. It is a rewrite of language from existing rule 1.5024
B.l.c., with added clarifying language.

C.1.c.{4) is new language requifing that the project'yilX further public
interests by enhancing beneficial bub1ic uses of the water. This is needed to |
ensure consistency with revised rule 1.5024 B.2. which was previously |
discussed. ‘

C.1.d. through C.1.e.(1),(2),(3) and (4) is unchanged language from
existing rules 1.5024 B.1.d. and 1.5024 e.(1), (2), (3) and (4).

7 C.2.a. through f. is language from existigg\zglf_1:5024 B.2.a. through f.,
with a few minor housekeeping changes which do not alter the original
| requirement; | |

.C.3.a._through d. is language from'existing rules 1.5024 B.3.a. through
d.. The only change is the addition of the word "vegetation® in C.3.b.(1) as
clarifying language. | |

Revised Subsection C.4.a. through c. is revised language from existing
rules Section 1.5024 B.4. Revisions are as follows: ’

Existing rule 1.5024 B.4. and 1.5024 a.(1) through (3) are revised by
deleting all of‘the language. This changé has been previously discussed and

explained under revised rule B.3. as part of the new rules format.




C.4. contains language from existing'rule 1.5024 B.4.b, with a few
housekeeping deletions and édditions which do not change the original intent,
C.4.a. is unchanged language from existing rules 1.5024 B.4.b.(1).

Existing rules 1.5024 B.4.b.(2)(a) through (j) are deleted because the
provisions relate to engineering reﬁuirements applicable to structures which
are subject to dam safety laws and rules. Since these rules are contingent on
compliance with the dam safety rules, there is no reason to include
requirements which are already contained in those rules.

C.4.b.(l)'through (12) is unchahged 1anguage from existing rules 1.5054
B.4.b.(3)(a) through (1). |

C.4.b.(13)11§ 1angqagé from existing rule 1.5024 B.4.b.(3){m), with the
additions of the words “or divgrsion during construction® in order io include
consideratign of the adequacy of ény water diversions which may be involved.
This factor is equally as fmport;nt-as the coffer dam consideration. It was
inadvertently omitted in the existing rule,

C.4.c. is language from existing rule 1.5024 B.4.b.(4), except for
substitution of "water level control structures" for "dams" as previously

exp]éined.

C.4.c.(1) is revised language from existing rules 1.5024 B.4.b.(4)(a).
Revisions include substitution of "water level céntro1 structures”® for "dams",
change "20" to "25" and deleting the words "if an authorized governmental
sponsor assumes ﬁaintenance responsibility™ and replacing it with "when the
provisions of C.1.c. are met." The change from 20 to 25 feet in structural
height is to obtain consistency with the applicable dimgngions of the dam
safety rules and thus avoid confusion between either rule. The change will
create no problems because the most‘critical factor, which is storage

capacity, remains the same for both rules. The deletion of language and
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rep]aéement with a rule reference is a housekeeping type of action to ensuré
consistency between revised rule sections. Revised rule C.l.c. requires
government sponsoréhip. |

C.4.c.(2) and C.4.c.(3) are language from existing rules 1.5024
B.4.b.(4)({b) and (c), except for tﬁe housekeeping language changes involving
"dams”. | |

Revised Section D. is new language which explains the re]ationship'between
Section 1.5024 and ofher sections of the rules. It is necessary to ensure
consistency between various sections of the rules.

Revisions in Section 1.5025 Bridges and Culverts, Intakes and Outfalls -

Revised Section 1.5025 addresses rules for Bridges and culverts, intakes
and outfalls. It consists primarily of language from existing rule 1,5024,
with some deletions to eliminate language relating to utility crossings which
are subject toAprovisions of M.S. 84.415 and rules promulgated theréunder.. It
also includes revisions in fdrmat,‘addition of some new language and
housekeeping language changes.

Revised Section 1.5025 A. is unchanged language from gxisting rule 1.5025
A.; except for minor housekeeping language changes previously discussed under
other rule revisions.

B. General Standards is the new format heading used in all sections of
the rules.

- B.1. Scope consists of new language outlining the areas by rules and
language from existing Section 1.5025 A.4. that is unchanged, except for
deletion of "H.® and replacement with "C.7." to reflect the revised rule
dealing with abandonment of structures. _

B.2.3a. through d. is unchanged_]anguage from the last sentence of existing
rule 1.5025 A., except for deletion of "such"; and existing rules 1.5025 A.1.

through 4., except for deletion of "D." and replacement with "C.6.% in revised

rule B.2.c. and deletion of the reference to abandonment, which is now




contained esentially unchanged in revised Section B.1. discussed above. In
existing rule 1.5025 B., the heading Bridges and Culvert Installations is
deleted as part of the reformatting.

'B.3. is revised language from existing rule 1,5025 B.1. The revisions
delete specific refereﬁce to low water fords and bridges and include
housekeeping Changes referring to those activities involving bridges and
» cu?verté, intakes and outfalls for which no permit shall be required under
revised Subsections 3.a. through d.

B.3.a. is néw 1anguage which pro?ides that no permit is required to
construct or reconstruct a bridge or culvert on a watercourse with a total
drainage area of 5 square miles or less, except on officially designated trout
streams. This is essentially the same provision containéd in révised rules
Sections 1.5021 through 1.5024, which has been previously discussed and
explained. : : ' : v B Nf

B.3.b. is revised lénguage from existing rule 1.5025 B.1.a., with added |
language to clarify the intent.

B.3.b.(1) through (6) is unchanged language from existing rules 1.5025
B.1.a.(1) through (6). |

B.3.b.(7) is revised language from existing rule 1;5025 B.1.a.(7).
Revisions incldde‘deletion of the word "federal® and addition of "or on an
officially designated canoe and boating route (Re. Minn, Stat. § 85.32)".

The existing referénce only to “federa1" wild, scenic or recreational rivers
is deleted since the requirement should apply eaually to both “federél“ and
"state" wild and scenic rivers. The existing rules inadvértently omit the
reference to state wild and scenic rivers, which are covéred under M.S. 104.31

- 104.40. (1973 laws).
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The additjon of the language which provides that a low water ford crossing
is not exempt from permit if it is constructed "on a designated cance and |
boating route" is necessary to ensure that the construction will be compatible
with the state and local program fof cooperative management of specific |
watércourses that have nistoric and scenic values. It does not prohibit such
;onstruction, but merely requires a more carefu1 planning and construction
under permit procedures.

B.3.c. is revised language from exisfing rule 1.5025 B.l.b. with added
language to clarify the intent. _

B.3.c.{1) through (4) is unchanged 1;nguage from'existing rule 1,5025
1.b.(1) through (4). ,

B.3.c.(5)}is revised language from existing rule 1.5025 1.b.(5). The
revision is the deletion of "normal'summer streamflow" and substitution of
"the ordihary high water mark on navigable streams." This changé is necessary
to provide avmore reasonable basis for judging if a temporary bridge cross{ng
is‘exempt from permit with respect to navigational clearance. The existing
rule reference to "normal summer streamflow" is difficult to determine and 1is
ambiguous. The revision péovides a more reasonable determination fitting the
sfatutory definition (i.e. the top of the'Baﬁk of the watercourse). In
addition, the words "on navigable streams" relates to those streams which are
navigable by nofma\'watercraft so that very small streams, which Are only
navigable under extreme high water, are exempt from this requirement.

B.3.c.(6) is new language requiring consistency with state and local flood
plain, shoreland, and wild And scenic standards or ordinances as required by
law. This is consisfent with provisions of other sections éxempting certain

activities from permit.




B.3.d. is unchanged language froﬁ existing rule 1.5025 D.1., which is
inserted in this revised section.

» B.3.e.(1)and (2) is new language providing that no permit is required to
install an agricultural drain tile outletting into protected waters provided
| the bank'ié restored to the originél cross-section or contour and no permanent
structure, except the drain tile, is placed below the ordinary high water
mark. This fs necessary to provide assurance to local agricultural interests
that the common pracfice of constructing drain tile outlets will not require a
permif. It is é practice that has been-exempt from permit over many years and
it provides a reasonable rule which allows normal farm drainage activity.

8.4. and B.4.a. through e. is ali new ianguage which establishes general
standards for construction or reconstruction of bridges, -culverts, intakes,
outfalls or other crossings, except for those not allowed (B.2.) or those
exempt from pérmit (B.3.). A1l of the above new 1anguage is also contained in
the revised géhera1,standards subsections for Filling 1.5021 B.4, Exéavatiqns
1.5022 B.4., Structures 1.5023 B.4. and Water Level Controls 1.5024 B.4. and
the explanation for their need is the same.

Revised Section 1.5025 C. contains specific standards for bridges,
culverts, intakes, outfalls and other crossings. It essentially coﬁsists of
language from existing rules 1.5025 B.2. and 1.5025 D., with some housekeeping
language changes, deletion of some language, including all of existing rule
1.5025 C., and some new language.

Revised Subsection1.5025 C.1. is reviséd language from existing rule
1.5025 B.2. The major revision is the deletion of the reference to sewer and
watermain crossings; This change is needed since sewer and watermain
crossings are no longer subject to these rules, but are subject to M.S. 84.

15 and rules promulgated thereunder.
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C.l.a. is unchanged language from existing rule 1.5025 B.2.a., excepﬁ for
deletion of the reference to undue hardship and unreasonableness. The
deletion removes unnecessary language ance provisions of C.1.a.{1) through
(3) provide the grounds for waivihg the requirement of a technical sthdy. The
intent to provide a waiver 6f the requirement remains unchanged. |

C.lfa.(l) through (3) is unchanged language from existiﬁg rule 1.5025 ;
B.2.a.(1) through (3) except for two small housekeeping language changes.

C.1.b. and b.(])(a) and (b) is unchanged language from‘existihg rules
1.5025 B.2.b. and 1.5025 B.(1)(a) through (b)(i) and (ii).

C.1.b.(2)_and b.(2)(a) is unchanged language from‘existing rule 1,5025
B.2.b.(2) and 1.5025 B;Z.b.(Z)(é)'except for a change in the reference from 6
MCAR 1.5025 B.2.b.(1) to C.1.b.(1) due to reformatting of the section.

C.1.b.{2)(b) is revised language from existing rule 1.5025 B.2.b.(2)(b).
Revisions include the hroyision."based on analysis of data submitted by the
applicant" and the reference change to C.1.b.(1)(b) due to refbrmatting‘of‘the
section; The new language is added to clarify that the data on flood damage
potential is obtained by the permit applicant. This is a reasonable rule
- which.is supported by the requirements of M.S. 105.44, Subd. 1 relating to
application data submittals.

€.1.b.(3) is unchanged language from existing rules 1.5025 B.2.b.(3).

C.l.c. is unthanged language from existing rules 1.5025 B.2.c.

C.1.d. is revised language from existing rules 1,5025 B.2.d. Revisions
include addition of the word “reasonable, deletion of the reference to
“Federal Highway Administratioﬁ Standards" and addition of referehce to
bridges "over protected watercourses" and bridges “over brdtected'waterbasins

or wetlands."
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The word "reasonable" is added to stress that bridges which provide for
reasonable public navigation are acceptable. Unreasonable navigation may
iﬁc1ude such uses as waﬁercraft with large masts or requiring high clearances
on waters which are normally not used by such craft. The reference to bridge
clearances 3 feet above ca]culatedlso year flood stage is applicable to |
"protected wétercourses"‘and thus that 1aﬁguage is added. The specific
reference to "Federal Highway Administration Standards" is deleted since not
all bridges crossing protected watercourses are on roads requiring adherence
to Federal Standards. Déletion of the language provides a more reasonable
rule. If the bridge inyolves a road requiring compliénce with Federal
Standards, those standards would still apply.

The language relating to "bridge over protected waterbasins or wetlands
and all culverts" is necessary to clarify that the requirements on these
waters is less restrictive as to height. It is unreasonable to require that
bridges over protected waterbasins and wetlands be 3 feet above the calculated
50 year flood stage which is applicaﬁle, on a practical basis, only to
watercourses. | |

C.l.e. is unchanged language from existiﬁg.rule.l.sozs B.2.e.

C.1.f.(1)(a) through (c) is revised language from existing rule 1.5025
B.2.f.{1)(a) through (c). The revisions consist of changing the word "should"
to "must®. This change is necessary to provide a more positiée rule which
makes the conditions mandatory. Since failure to meet the conditions would
result in adverse effects, it is necessary that they not be allowed.

C.1.f.(2) is revised language from existing rule 1.5025 B.2.f.(2).
Revisions include deletion of "a lakebed" and substitution of "protected
waters” to clarify that the rule pertains to walkways across waterbasins

(1akes), wetlands and watercourses. It is unreasonable to limit the



prohibition only to lakes, since the same adversebeffects will accrue to
wetlands and watercourses. The addition of the word “private" clarifies that
the prohibitive rule relates to walkway accesses only to benefit private |
interests and fecognizes that permits to provide public accesses may be
allowed subject to certain conditions. This is a more reasonable rdle since
it recognizes that public interests may be served in some situations by
allowing a public access‘wa1kway.

C.1.f.(2)(a), (b) and (c¢) is unchanged language from existing rules 1.5025
B.2.£.(2)(a), (b) and (c). o |

Existing rules Section C. Watermain and Sewer Crossings is deleted in'its
entirety. This change is necessary to recognize that"utility crossings are
subject to M.S. 84,415 and rules promulgated thereunder -and therefore, not
subject to these rules as previously explained.

The title in existing rule}1.5025 D. "Intakes and outfalls" is deleted as
part of the réfqrmatfing of this section;

Existing rule 1.5025 D.1 which relates to conditions under which no permit
is required for certain intakes or outfalls is deleted. This section, as
previously discussed, was reinserted as revised rule 1.5025 B.3.d..

Revised Subsection C.2. and C.2.a. through g, is language from existing
rules 1.5025 D.2.a. through g. with the exception of a few minor housekeeping
changes which do not alter the substance of the existing rules.

Revised Subsection C.2.h.(1) through (2) is existing language from
existing ru]és‘l.SOZS D.2.h. with the following revisions:

The word “Dredging®" is replaced by "Excavation® as greyiousiy explained
under Section 1,5022.

The words "where necessary” are‘added to clarify that a permit for water
appropriation must be obtained when necessary to meet the requirements of

law. (M.S. 105.41, etc.),
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C.2.h.(3) is new Tanguage'recuiring>that intake structures must contain an
appropriate sized screen to prevent fish intake. This was not addressed in
existing rules, but is necessary to prevent destruction of fishing resources
in the public interest. Utilization of fish screens may also prevent pump
problems for applicants and represént a reasonéble safeguard on an economic
basis'(for the applicant) as well as an environmental basis. .

C.2.1. is unchanged language from existing rule 1.5025 D.i., except for
one minor housekeeping language change in €.2.1.(3).

Revfsed Section 1.5025 D. is new language which explains the relationshi§
between Section 1,.5025 and other sections of the rules. It is necessary to
insure conformity between various sections of the rules.

New Section 1.5026 Drainage of Protected Waters -

Section 1,5026 "Drainage of Protected Waters" is an all new section of the
rules which is necessary to provide standards and criteria governing drainage
of,protected waters and to meet the legislative policies of M.S. 105.391,

* Subd. 3 and 105.44. | |

A. declares that it is the goa]‘of the Department to protect and preserve.
protected waterbasins and wetlands from damage and destruction by drainage.

B. is an introductory titie for General Standards appljing to Sectfcn
1.5626. B.1. Scope. explains that the section relates to partial drainage or
temporary drawdown of protected waterbasins and wetlands for all purposes
except drainage for mining of minerals, which is separately covered under
revised rule 1.5027. This is needed to explain the subject matter of the new
rule.

8.2. declares that the permanent or total drainage of ﬁrotected
waterbasins and wetlands shall not be permitted except as provided in Minn,
Stat. 105.391, Subd. 3. This is necessary to meet the legislative directive

of M.S. 105.391, Subd. 3, which provides that waterbasins or wetlands can only

be drained if they are replaced with waters of equal or greater value or,



where wetlands are involved, they are not afforded compensation under thé
State Water Bank Program. »

B.3. requires that a permit is required for partial drainage or temporary
drawdown subject to certain conditions. | | |

B.3.a.(1) through (S) provides‘that a permit may be granted if it is
intended to: improve navigational or recreational uses; improve or restore
fish and wildlife habitat; expose sediment in order to remove or eliminate
nutrients or cohtaminants; alleviate f1odding of agricultural }ands caused by -
artificial obstruction or increased discharge; or allow mining of iron ore,
taconite, copper, copper-nickel or nickel pursuant to M.S. 105.64. _

These provisions are necessary to provide guidance regarding the types of
dses and purposes for temporary drainage or drawdowns which would generally
provide public benefits and which would not cause major adverse environmental
effects. The reference td ﬁining is a handétory statutory péovision.

B'3Ub' through e. contains general standards which are identical to
language previously explained and discussed in the revised general standards
for Filling 1.5021 B.4., Excavations 1.5022 B.4., Structures 1.5023 B.4.,
Water Level Controls, 1.5024 B.4. and Bridges and Culverts 1.5025 B.4.

C. is an introductory title addressing "Specific Standards" for draihage
in additibn to requirements of B. above. |

~C.1. ties the requirements for drainage for mining of certain metallic
minerals to the requirements of M.ﬁ. 105.64 and revised Section 1.502} which
specifically addresses drainage for mining. |

C.2. ties the requirementé for drainage for mining all other metallic and
non-metallic minerals not addressed in M.S. 105.64 to the requirements of
revised rules Section 1.5027, provided that the waters are replaced by waters

of equal or greater value as required by M.S. 105.391, Subd. 3.
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C.3.f. requires adequate protection of public safety and promotion of
public welfare as required by M.S. 105.45.
- D. explains the relationship between this section and all other sections
of the revised rules. It is necessary to ensure conformity between various
sections of the rules,

New Section 1.5027 Alterations of Protected Waters for Mining -

This is an all new sectiop of the rules. [t was previously excepted from .
the rules as set forth in‘existing rules 1.5020 C.3. Thfs rule is proposed in
recognifion of the need for specific rq]es governing the alteration of
protected waters for mining, in order to implement the pfovisions ofFM.S.V
105.64 and to address mining of other metallic and non-metallic minerals and
peat not covered by M.S. 105.64. | .

‘New Section 1.5027 A. Goals provides that the Department's goal is to
ensure that alterations for mining wiTj minimize environmental effects;
~ preserve water resources to the makimpm extent feasible and practical; and
encourage planning of future land and water use while at the same time
promoting the orderly development of mihing and use of sound mining
practices. The goal recognizes that mining can have major effects and
requfres sound planning and also recognizes the economic needs fqr‘mining.

B., entitled Standards and Criteria, explains mining activities and
contains a number of requirements relating to.alterations for mining, It
includes both generai_and specific standards, uniike thé other revised rules
sections which contain General Standards and Specific Criteria. That format
is not considered practical for this section because of the complex
interrelationships between existing laws and rules pertainfng to mining.

B.1. Scope outlines the kinds of mining activities which may involve
alternatives of protected waters including both metallic and nonmetallic

minerals and peat.
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B.2. and B.2.a. through b. provide that permits shall be required for any
alteration of protected waters to facilitate mining of irob-ore, taconite,
copper, copper-nickel, or nickel minerals, or reclamation of. lands mined for
those minerals, subject to certain:conditions. This is necessary to provide
specific references to two statutory sections specifically dealing with mining
of these minerals (M.S. 93.44 through 51 and M.S. 105.64), including a
- specific reference to justifying daté to show why underground mining without
drainage, diversion or control of waters is not feaéible or economical. These
provisions are necessary to ensure consistency between specific statutory
requirements and these rules and to recognfze the legislatively enacted
requirements. |

B.3. and B.3.a. through i. provide that permits shall be required for

‘mining of nonmetallic minerals, peat and other metallic minerals not regulated

by M.S. 105.64 or reclamation of‘mineral areas subject to a number of

conditions. This is necessary to proﬁide'stahdards and criteria for those
activities not specifically addressed in M.S. 93.44-51 and 105.64.

B.3.a. requires evidence to show there fs no other feasible and practical
location for the mining activity. This is needed to ensure that mining
involving the alterations of protected waters is the only feasible and
practical alternative so that locatioﬁs where alterations aie geeded are

avoided whenever possible to prevent environmental damage.

8.3.b. requires evidence to show that there is no feasible or'ecbnomical

method to mine except by draining, diverting or controlling the waters. This

‘builds on the existing statutory language of M.S. 105.64, Subd. 3.(1) relating
specifically to mining of certain metallic minerals, but generally a sound
criteria for any mining activity. 'It contemp]ates; for example, consideration

of underground mining which does not resylt in major surface alterations.
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B.3.C. requires evidence to show that there is a justified need for the
alterations of waters and no other feasible and economical method is
reasonably available. The need for this rule is.simi1ar to that discussed
under a., and b. |

B.3.d. requires evidence to show that there will be no substantial
impairments of public interests or public use except aé eXpress]y provided by
the permit and no endangering of public health and safety. This rule is
needed to provide criteria similar to that of M.S. }05.64, Subd. 3.(2) which
should also be applicable to other mining which has sihilar effects.

B.3.e. requires evidence to show that these proposed mining operations
will be in the public interest and have sufficient public benefits to warrant
the proposed alteration. This Fule is needed to provide criteria similar to
that of M.S. 105.64, Subd. 3(3) which should also he appficab]e to other
mining which has similar effects. ‘

B.3.f.‘fequires evidence to show that the activities represent the miniﬁal
impact solution with respect to watershed modifications, watercourse
diversions or changes, drainage; runoff and séepage management and avoidance
of major adverse changes in the ecosystem of pfotected waters having
substantial public value. It is necessary to insure consistency with M.S.
105;42, Subd. 1.a. regarding minimizing changes and damage to_the environment.

B.3.g.(1) through (3) addresses requirements whenever protected
watercourses must be directed or changed to facilitate mining by requiring
provisions for:

(1) Maintenance of flows and levels to protect instream flows and prevent

flooding. This is needed to ensure consistency with M.S.’105.417, Subd. 2 and

105.42, Subd. 1.a.
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(2) Measures to.prevent erosion and sedimentation in or&er to protect
water quality. This is needed to ensure consistency with M.S. 105.42, Subd.
l.a. and the policy of M.S. 40.02. |

(3) Details on the location, relocation and utilization of the watercourse
after mining. This is necessary to ensure propek planning for future‘water
and land use and to protect the public interest in the waters,

B.3.h.(1) and (2) address requirements Qhénéver protected waterbasins are
allowed tb be drainéd for mining and such drainage is justified and legally
permitted by requiring that compensation for the loss of the bééin is provided
by either (1) immediate replacement with waters of equal or greater value or
(2) submission of acceptable pléns for the eventual replacement of the basin’
with waters of e00a1.orvgreater value upon cessation of mining'activities.'
This rule is necessary td meet the legislative direétive§ of M.S. 105.391,
Subd. 3 and M.S. 105.42, Subd. 1.a. It provides reasonable alternative means
by which mineland owners or operators may meet legislative-requirements.

- B.3.1.(1) through (3) addresses requirements whenever a water impoundment
is necessary and justified for mining by requiring that the design,
construction, operation and maintenance of the impoundment structure will:

(M Meet‘applicaDIe dam safety requirements of 6 MCAR 1.5030 - 1.5034, the
dam safety rules. This is needed to ensure consiétency wi;h dam safety rules.

(2) Provide hydrologic and hydraulic measures to ensure that any

protected waters downstream of the impoundment are adequately protected with

respect to water uuantity, quality and prevention of flooding. This is needed
to ensure consistency with M.S. 105.42, Subd. 1.a. and 105.45 regardi?g

protection of public health and safety.



(3) Include plans detailing the disposition and use of the impoundment
area after cessation of mining activities. This is needed to ensure
protection of the public interests in‘the_waters.and to provide for adequate‘
planning for future use of the areé.

B.4. requires that whenever meté]lit, nonmetallic and peat mining
activities wiil result in det}imentalleffects on the protected waters,
measures to compensate for thé detrfmental aspects shall be required in the

" permit. This is needed to ensure consistency with M.S. 105.42, Subd. 1.a.

New Section 1.5028 Administration -

A1l of revised rule 1.5028 is Onchanged language from existing rule
1.5026, except for three minor language changes using “protected waters®

terminology.

27720

-80-



