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STATEMENT OF NEED 

AND REASONABLENESS 

Th1s document has been prepared as a verbat1m affi rmative presentat1on of the 

facts necessary to estab l 1sh t he statutory authority, need for and reasona b leness 

of the proposed new and amended rules and repeal of a rule. It is submitted pursuant 

to 9 MCAR Section 2 . 104 requ i rin£ a Statement of Need and Reasonableness . The 

Statement of Need and Reasonableness for each rule has been typed separately for ease 

1n understanding and to reduce the cost for a pe~son who is i nterested only in one 

rule. 

A Notice of Intent to Solicit Outside Opinion regarding income t a x rules 

including corporat e income taxes was published in t he State Register on January 29, 

1979 and again on July 6, 1981 . These proposed new and amended r ules and repeal of 

a rul e were submi tted to t hose people who contacted us, for t heir comment on Septem

ber 7 and on November 19, 1982. Pub l ic mee tings were he l d on September 29, 19~2 

and on December 8 , 1982 , at which time these rul es were discussed with interested 

people. All i nterested parties were al lowed t ime to submit comments orally or in 

writing . Suggestions and comment s that were r eceived hav~ been duly consi dered . 

This document is made available electronically by the Minnesota Legislative Reference Library as part of an 
ongoing digital archiving project. http://www.leg.state.mn.us/lrl/sonar/sonar.asp 
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Authority to Adopt Rules 

Minn. Stat . Section 290.52 grants the Commissioner statutory authority to pro

mulgate r ules concerning the income tax law. Implicit in the authority to estab l i s h 

rules is t he ability to amend and repeal rules . The unitary busines s ru les are 

caused by the law changes made in Laws 1981 , Third Special Session, Chapter 2, 

Art i cle 3, Sections 13- 15, and as amended by Laws 1982, Chapter 523, Art icle 29 . 
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Rule 13 MCAR Section 1.6501 - Definition of Unitary Business. 

Statement of Need and Reasonableness 

A. The first sentence of this paragraph excludes an S corporation from the def i 

nition of a corporation for purposes of a unitary business. In the federal 

Subchapter S Revision Act of 1982, P.L. 97-354, the designation of a Subchapter 

S cor poration was changed to an S corporation effective for taxable years 

beginning after December 31 , 1982. I n order to qualify as an S corporat ion 

under federal law, Internal Revenue Code Section 1361 provides that all share

holders must be individuals or, in certain situations, an estate or trust. 

Minn. Stat. Section 290.9725 provides that if an S corporation has a valid 

federal election it will be accorded the same treatment for Minnesota purposes. 

Minn . Stat. Section 290.9726, subd. 1 states that the provisions of Section 

290.01, subd . 20 to 20f shall govern the treatment of this income to the share

holder. Minn. Stat. Section 290.01, subd. 20 provides that Minnesota wil l use 

fe de ral adjusted gross income as its starting point for the taxation of i ndi 

viduals, estates and trusts. Minnesota taxes all of the income of its residen t 

indi viduals. Since no provision is made to increase or decrease an individual 

resident's income if the individual is part of a unitary business, the rule 

provides that the S corporation would not be a part of a unitar y business. The 

statute does provide modifications for part-year and nonres idents so that Minne

sota will tax only their Minnesota income. For federal and Minnesota purposes, 

the S corporate entity is disregarded and the tax consequences of the opera

tions are passed on directly to the individual shareholders of the S corpora

tion. This is why the term corporation would not include an S corporation for 

purposes of a unitary bus i ness and the combined income approach. The exclusion 

of an S corporation from unitary tax treatment is reasonable since no provision 

is made in the law to modify an individual's income. 
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The second sentence of this paragraph contains the definition for the term 

United States. The term United States as used in Minn . Stat . Section 290.34, 

subd . 2 is read broadly by the Department and is considered to include not 

only all the states but also the Dist r ict of Columbia and the Commonwealth of 

Puerto Rico . It also includes any possession of the United Stat es or pol itical 

subdivision of any of the fore going . It is the Department's position that 

s i nce the Commonwealth of Puerto Rico and the possessions of the United States 

are granted protection by the United States and are gove rned by the Constitu

t ion of the Uni ted States, these areas should be included with i n the definition. 

These areas are granted substantial benefits by the United States Government . 

Laws enacted by the Congress and decisions of the U. S . Supreme Court apply to 

t he se areas . For these rea sons , the Depar t ment has inc luded these areas within 

t he definition of United States for purposes of the unitary business concept 

and the combined income approach. 

B. The first sentence of th is paragraph defines the unitary business. It is a 

restatement of the definition contained in Minn. Stat . Section 290 . 17, subd . 

2, clause (4), 2nd paragraph, 2nd sentence . The rule st ates that more than one 

corporation must be involved in order to find a unitary business. In addition, 

those corpor ations involved in a unitary business must be related through 

common ownership and the business activ i ties of the corporations must be of 

~utual benefit , dependent upon or contributory to the activities of one or mo r e 

of the othe r corporations in the unitary g roup. The rule does p r ovide that 

common ownership, as defined in this rule, must be found before the test of 

mutual benefit, dependent upon, or contributory to is appl ied. This is a 

clarification of the application of t he test. 

The concept of the unitary business and resulting formula apportionment were 

developed by the states in order to serve as an expedient and rational means 

by wh i ch to defi ne t he i ncome of a mu ltistatc business for tax purposes. The 
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concern that many states have had was that many corporations which were deriv

ing profits fro~ a particular state were able to immunize themse lves from tax 

on those profits by organizing themselves in such a way as to eliminate or 

substantjally reduce the i r tax liabil i ty to that state based on their form of 

conduct i nr business. The unitary business concept was devised in order to 

protect each state's tax base on the amount of profit generated by that cor

porate· entity in the state . When applied for corporate jncome tax purposes, 

the unitary business concept and combined reporting determine a corporation's 

t ax l iabi l i ty to a state by looking at the ent i re (unitary ) business of wh i ch 

t he corporation is a part. That business consists of all un i ts whjch are en

bared in i t, whether those units be divisions in the corporat i on, or corporate 

affiliates of a mult i corporate enterpr ise . In a state which applies the un i tary 

business concept with combi ned report ing, substance triumphs over mere form. 

Tr,e unitary busi ness concept enab le s states to look beyond the immediate cor

poration to determine t he true nature of the operations of a mu lt i corporate 

business and to tax fairly the income derived from those operations. See, 

Corrigan , Mobil - i z ing Interstate Taxation , Tax Notes, Oc tober 12, 198 1; Dexter, 

The lni tary Concept in State Taxation of Mu ltistate-Multinational Businesses, 

10 Ur b . La~ . 18 1 ( 1978 ) ; Chen, Sta t e Taxation of Unitary Businesses, 8 FordhaG 

l'rb . L. J . 819 (1979-198C) . 

The fi nnesota legislature has enacted specific legislation in order to protect 

!'.innesota's t ax base and to fairly tax the operat i ons of multistate and mult i

national corporations conduc tin~• part of their business 1,,1 i thin ~:innes0ta. The 

un i tary legis lation and these rules arc written in order to avoid protracted 

liti gation which n,ay otherwise he needed to establish Mi nnesota's-ri!!-ht t o 

ut i lize the combined income app ro;icli under the unitary business concept and to 

put a ll corporations on notice tl1at the unitary business cnncep t and combi nr d 

rcµo rt i nr w i I l he used hy tl.r Stat t> of ~'. i nnesot;i. l t is t tw l)c,p., rtmcnt ' s 
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position that these rules on unitary taxation are necessary in order to inform 

the taxpayer as to the parameters and effects of the unitary business concept 

and combined reporting to its particular business . 

The mutual benefit, dependent upon, or contributory to test was used by Minne

sota courts prior to the passage of t he new unitary tax law. In Western Auto 

Supply Company v. Commissioner of Taxation, 71 N.~.2d 797 (1955 ) , the Minnesota 

Supreme Court stated this test in finding a taxpayer was conducting a unitary 

business partly within and partly without Minnesota. Western Auto was a 

t: issouri corporation engaged in the reta il and wholesale me rchandising of auto

motive parts and accessories on a nationwide basis. During 1947 Western Auto 

operated 257 retail stores in 30 states. This inc luded eight such stores in 

~!innesota . All general , executive, and manabement functions of Western Auto 

were performed at its home office in Kansas City, Missouri . The centralized 

purchasing was done by expertly trained personnel whose department ~as located 

in Kansas City. All the merchandise sold by Weste rn Auto was purchased from 

rr.anufacturers and jobbers by the company ' s central purchasing depa rtment anc 

initially shipped from the manufac tur ing jobbers to warehouses of the taxpayer 

and from there to company stores, or sold and delivered· to t he dealer stores. 

l!estern Auto, in filing its 1947 Minnesota corporate income tax return, appor

tioned to Minnesota on the basis of separate accounting . The Commissioner, 

upon aud i ting the return for 1947, apportioned Western Auto's income under the 

statutory three factor formula of property , payroll, and sales. The issue in 

t he case was whether the Commissioner of Taxation was correct in readjusting 

t axpaye r' s apportionable income to Minnesota . The P!innesota Supreme Court 

stated that the test to be applied in determining whether a business is~ 

unitary one is based on whether the operation of the business with i n the state 

is dependent upon or cont ributory t o the operation of the bu~incss outside t he 

state. The court we nt on to state that the test of whether a business is 
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unitary is whether its various parts are interdependent and of mutual benefit 

so as to form one business unit rather than separate business entities and not 

whether the operatir.g experience of the parts is the same in a l l p l aces . The 

court stated that t he profits t hat Western Auto realized through central ized 

purchas i ng and administration were not created solely by activities i n the state 

of taxpaye r's home office or i n states where its warehouses were located. It 

was created by the operation of the entire business un i t, through the coord i n

ated and standardized activity o f numerous stores throughout the country w!1ich 

made possible the central purchasing , t he central management, the ware hous i nt 

as carr ied on, and the advert i sing methods adopted. The Minnesota stores con

tributed i n part to make al l this possible, and the multiple formula met hocs 

s imp ly al located a fair share of the profits to Mi nnesota . Western Auto ~a s 

found to be a uni tary business under this test. 

The second sentence of th i s parag rap h restates the presump t ion of a un i tar, 

business whe r e t he t h ree un i ties ex i st as provided in Minn. Stat. Sect ion 

290 . 17, subd . 2, cl a use ( 4 ) , 2nd paragraph , 3rd sentence. The t hree un ities 

test ( unity of ownersh ip , unity of operation and unity of us e) has been ut i 

lize d by tl1e courts for several decades . The Supreme Court of the United 

St a tes i n Hu tler Brothe r s v. Mccolgan, 315 U.S. 501 (1942 ) , utilized the t hr e e 

unit i es t est in determin i ng that the taxpayer was conducting a unitary bus i 

ness . Butler Brot he rs wa s a n Illinois corporation engaged i n the wholesa l e dr~ 

goods and me r chandisi ng busi nes s . It operated seven wholesale stores i n seven 

states, including one in California. Each of the seven locations served a s a 

ser r1rate t er r i tory. F.ach locat ion had its own sales persons, h'>i.dled i t s cn,n 

collect i ons and credit ar rangements, and kept its own accounts. All o f the 

sale s in Cr1 lifo rn ia were h;:indled by a S;:i n Francisco office . All purchases mad~ 

by the San Francisco off i ce came fron: t ht> comp.·rny ' s hon,<' off :c" in Chica i;o . 
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- -Charges for the goods were made to each locat ion at cost plus transportation 

expenses. Ope rating and advertising costs by the central purchas ing div i sion 

were allocated among the several wholesale stores . Although the business as 

a whole realized a profit, the California operation showed a loss. This loss 

was computed by the taxpayer using the separate accounting method. Californ i a 

treated Butler Brothers as a unitary business and used a formula to allocate 

a port i on of taxpayer 's overall pr ofit to the state . The United States Supreme 

Court found that Butle r Brothers was conducting a unitary busi ne ss . The 

critical factor in t he court's ho l d i ng was Butler Brothers' use of a central 

purchasing d i v i sion . This system enabled it to obtain lower prices than would 

be possible from the ind i vidual branches. The court noted that th i s mode of 

operat i on a l one would indicate that the branches' functions were closel y inte

g rated . The saving s afforded by the lower purchasing prices were reflected i n 

t he lower cost to each branch and undou bted ly contributed to t he net ove ral l 

p r ofi t of t he bus i ness . 

In deter~i n i ng whether a presump tion exists that taxpayer i s conduct i n~ a 

un i t a r y bus i ness based on t he three un i t i es test, the focus of the de t e rmi nation 

i s whether, as a result of the unitary cha racter istics, the i ncome ( or l oss ' 

o f t he combi ned operations are materially different from what woul d ha ve reen 

in t he ah sence o f those unitary charac ter i st i cs . 

Tl,e rule set s ou t i n t he second sent ence of pa r arraph P.. wha t evi dence er cl.c1 r

a c t e r l st i c s wi ll be l ooked at in order to de t e r mi ne whether each of t he t hr ee 

un i tie s exist, thereby creatin~ the pr e sumrtion of a unitary business. The 

question of whethe r or not a husincss i s unit a r y and what constitutes t hr 

i ncome o f tlic1t un i t a ry business involves complex f;:ictual determination s c on

cerning all phases of t he operr1tion of tlic hus inc- s s , particul ;i r) y tha t dat ;i 

pf'rt ,i in in~ t o tlic ove r all man;i f ement of t he husinc-s s and i ntrrrt'L1ti onshir 1o:i t l: 
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t he various operating br anches or departments of that business. Many of t hese 

cha r acteristics or indic ia of one of the three unities have been incorporated 

in numerous court cases over t he years. Probably one of the most s ignificant 

court ca ses i s Edison Ca l i forn i a Stores , Inc . v. McColgan, 183 P .2d 16 ( 19L7 ' . 

ln Edison Ca l i forn ia Stores, a mul t istate retail shoe bus i ness was operate d 

t h r ough a Delaware pa rent corporation wi t h i ts headqua rters in St . Lou is . Tl,~ 

corporat ion wa s compri sed of 15 wholl y owned subs idiary corporat i ons, eac r. 

opera t in£ in i ts s t a t e of i ncorporat ion. The parent provided centralized 

manaEement , purc hasin& , advert i sing , and other central i zed admi nistrat ive f un c-

t ions . The home office de termi ned operating policies for the entire affiliated 

£ r oup and conducted t he pr incipal accounting work for all subsid i aries . Goods 

purcha s ed by t he central purchasing div ision were shipped to the various stores 

operated by t he subs idia r i es, whi ch were charged with the cost and a portion 

of t he genera l overhead expenses . Each subsidi ary operated solely with i n t he 

geo&r aphical c onfi nes of i ts pa rticul a r stat e . The Cal i f o rn ia Tax Commission 

r e ga r ded the enti r e busi ness, co~pr isinh t he parent and all t he subsidia r i es, 

a s a un ita ry busi ness . The taxpaye r o~jected on t he grounds t ha t t he un i t a r y 

rul e did no t apf ly t o sepa r ate corporate entities. The court re jectec t h i s 

a r ~umen t a11d held t hat t he corporate ve i l of each corporation could not cloa~ 

c l,c <'X is t e ncc o f an i ntegr a t ed mult i st ;i te unita r y business ente r pr i s e . l n 

f i nd:n; a unitary business, t he Ca l iforn ia Supr eme Court sta t ed: 

ln t he p resen t case all the e lements of a unitary business are present-
uni t y of ownersl: ip , un i ty o f ope r ation by centralized pu rc hasin~ , mana Fe~e nt . 
advert isi nf a nd account i ng , and unity of use, in t he central i zed executiv<' 
force and gen~ral systen, of opera t i on . The business of the parent and ,:d 1 
of i t s subs idia r i es is owned and mana ged under one centralized syster., t 0 
t he san,e extent as in t he Butler Br others case and other cases cons idered 
therein . Thus , tl,e busines!> is unita r y r egardless of the fact that in t i. ,· 
Eut ler Brothe r s c ase the r e was but one cor po r ation i nvolved ••• and th~t 
in t he µresen t case thE>rE' is r1 pa rent corpor ation owni ng and controlline:, 
as un i ts of one s ystem 15 diffe r ent br anches org an i zed as corporati on~ 

J\ t pa ge 2 1. 

Th<' t hi r d sentenct- in pa r a~ r apl. I' . s t ates that not ;II 1 of t hC' ex:11r.p lP s i'lr<' 

nt•eded t o show uni t y of operation or unity of use. The l'lC'partm<'n t wishl'~ t 0 



- -stress that the determination of whether a business is part of a unitary busi

ness is based on the particular facts in each case. The factual determination 

is undertaken in order to determine whether sufficient facts or indicia exist 

wh ich evidence the conduct of a unitary business. It is the Department's posi

tion that not all of the factors mentioned in the rule which indicate a unitary 

business are necessary in order to prove that a unitary business exists. The 

determination of a unitary business must rest upon all the facts of that par

ticular business. Therefore, all of the factors given in the rule are not 

necessary before a unitary business will be presumed to exist. 

Unity of operation is generally shown to exist by showing staff functions such 

as the centralized advert ising, accounting, financing, management, or central

ized, group , or committee purchasing. Unity of operation exists where the staff 

functions for several corporations are being performed by the same group of 

people and which functions would not occur if the separate corporations were 

in fact conducting t heir business as separate entities. Unity of use is 

evidenced by the same group of people performing line functions such as a cen

tralized executive force. Again, where the line functions are being performed 

for the different corporations by the same group of management, unity of use 

has been shown to ex ist. The same executive force would not be used for 

separate corporations if those corporations in fact were conducting separate 

independent businesses . 

The rul e sets out that in order to establish an y of the unities it is not 

necessary that all factors as enumerated in both the rule and the law exist. 

It is sufficient that only some of the factors are shown to exist in order to 

demonstrate that the particular unity does exist for a group of corporat ions. 

Other cases t hat can be examined regarding the definition of a unitary business 

are: 1. Associated Dry Goods v . Commissioner of Revenue, Minn. Tax Ct. Docket 
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No. 2457, Novembe r 2, 1982 ; 2 . Chase Brass & Copper Co . v . Franch i se Tax Board , 

10 Cal. App . 3 rd 496 ( 1970) ; and 3 . Container Cor poration of America v. Fran

chise Tax Board , App . 173 Ca l . Rptr . 121 (1981), cert . grant e d by U. S . Supreme 

Cour t on October 6 , 1981 , argued January 10 , 1983 . 

The fourth sentence of t his pa r a £raph contains the test used by the United 

States Supreme Court in de termi n i ng the unitary nature o f a business. See, 

~ioh i l 0i l Corporati on v . Commissioner of Taxes of Vermont, 445 ~ . S . 425 ( 1980~ ; 

Exxon Corpora t ion v . ~isconsin De partme nt of Revenue, 447 U. S . 207 (1980 ~; 

ASA~CO , Inc . v. Idaho State Tax Commission , 103 S . Ct . 3103 ( 1982) ; F . K. Wool 

worth Co . v . Taxa t ion and Revenue Department of t he State of New ~exico, 1C2 

S . Ct . 3126 ( 1982~ . 

The t est enunc i ated by t he Un i t ed St a tes Supreme Court to de te r ~ine whet he r a 

un!tary bus;ness exis t s is whether func tional i ntegr at i on, centra l i zat ion of 

r~.:i na :,err.ent an-! econoDi e s of scale arC' pr esen t. I n ~iobil, t he l'n ited S' t iltPs 

Surreme Cou r t noted t hat wh i l e separate accounting purports to i sol ate po rt i ons 

cf income r ecei ved i n various states, (i t ) m;:iy fail to account for contr ibutions 

to i ncor.1e r esu lt in~; fro rr, functional i nte6 rat ion , centr;:il i zation of manarer.!er. t, 

and econo,r.i es of scale . !-:ohi l, 100 S . Ct ., a t 1232 . See also, Butler rrothPrs 

v . !'cCo lr,2.n, 315 l! . S . , at 5Cf- 5r9 . 

In ASAPC0 , the lln i tecl States Supreme Court not eci t ha t "The robil Cour t c>xpli

cated tl,e l imiti nr. 'uni t a r y busi ne ss ' pr i nciple by oLservin~ that f;eoi; r ap hi c 

account ing , in purport inf to iso l ,1 t e incorr.c r ec <> i vc>tl in va r ious states, mny f nil 

t o account f or contributions to inco1:1P r Psliltint: fron f unctional i nt,'r r ,1t i or:, 

CE:'nt r al iz:ition of man;:i::<•1;,t•nt, ;:ind econon,ies of sc a ! C' ." ASARCO , S . Ct . at 1 1r 0 • 
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The fif th sentence of this paragraph contains examples of funct i onal integra

tion . Examples of functional integrat ion include centralized manufact ur i ng , 

warehousing, accounting , legal staff, personnel training, financing or cent r al

ized , g roup, or committee purchasing . These examples are generally taken from 

t he United States Supreme Court decision in Woolworth . In ~foolworth, t he \ln i ted 

States Supr eme Court looked at the fac t ors of funct i onal integ rat i on, centra l i -
.. 

zation of management and economi es of scale to dete r mine whethe r certa i n sub-

s idi aries were pa rt of Woo lworth 's un i t a r y bus i ness . The Court stated on pa ges 

3135 t o 31 36 and 31 38 : 

In r'obi l we emphas i zed , as relevant to the r i ght of a State to tax di v idencs 
from for ei 6n subs i d i aries, the question whether "contr i buUons to i ncorr:e 
[ of t he subs id iaries ] result [ ed ] f ro~ functional i nteg rat i on, centra l i za t ion 
of rr.a na beme nt , and econorr,ies of sca le." 445 l! .S., at 438 , ] OC S . C' t., at 
123:? . If s uch "fact or s of pr of i tabi l i t y" ar i s i ni; "fror:-, the operat ion of 
t r.e bus i ness as a whole'' ex i st and ev idence t he operat i on of a unit a r y 
bus i ness, a State c an Gain a j ust i fication for i ts tax cons i derat i on of 
value t hat has no other connection with t hat State . Ib id . ~e turn no~ to 
cons ide r t he extent , i f an y , to wh i ch these fact ors ex is t i n th i s ca se . 

[ 5 ] There wa s l i ttl e funct i ona l i nte£rat ion . Eoolworth 's subs id i a r ies 
en~agcd exclus i vel y i n t he t us i ne ss of retai l ing--the purcha se of who lesal~ 
rood s for r e sa le t o f ina l consumers . Thi s type o f bus i ness d i ffer s sifnif
i c antl y fro r: t he " hi~h l y i nteg r ated busi ness" of l ocaUn£ , process i n[· , and 
market i ng a resource ( such as petroleum) t hat we previ ously have fou nd t o 
const i t ut e a uni tary busine ss . Exxon, 447 C. S., at 224, 100 S . Ct., at 212r . 
See also id ., at 226 , I OC S . Ct .,~121 ( descr i binf "a unitary strea rr. o f 
i ncome , ofwhi c h t he income de r ived from i n ternc1l transfers o f ra 1,,,· rr,ater ial s 
from exp loration and production to ref inini; i s a pa rt' ' ) ; ~:obil , 445 l! . S . , 
at 42?. , 10(' S . Ct., at 1227 . Cons i sten t with this distinct i on, t he ev idC'nc c
i n t hi s ca se i s t hat no phase of any subsi d iary 's bus i ness was intec r;it c> d 
wit h t he pa rent's . \•:ith r espect to "who makes tr.e decision for see i ni;. t o 
t he merch;indi se , [ store ] s i t e selection, advertis i nr ;:ind accountinj: con
trol,'' t he undi sputed testimony stated "[e];:ich subsidiary performs t he se 
functions autonomously and i ndependently of the parent company . '' Apr . 
12. " Eac h subs i rliary ha s a complete account i n£ department and ;i f i nanc i a l 
s t a f f . " l ei . , ;:it 14 . Eac J. harl i ts own outs id t> counsc>l. Ap p . to J u r i ~. 
Staten,e nt 3l. . I t furt her ap pears that Woo l worth en~ar ed i n no centr;:i l izc>tl 
purc has; n,: , manuf a ct u r i n1:- , or warehousing of mt>rc hand i s e . Tro e pa re n t r .. ,d 
no cent r al personnel t r ;iin i ng school for its foreitn subsidiaries . I <l . , 
a t 34 . An d e a c h subs i d i a ry was respons i li le for ob taining its own f i nanci nf 
fro r., sources oth <.> r t ha n tli e pa r ent. ln sum, the> rc>cor d is pers uas i vc> t l:o1 t 
Woolwort h ' s 01'en:1ti ons wc>r<' not funct i ona ll y intt-[, rated with its su ~• s i d i 
ar i e s . 

tie now con si de r the ex tent to which therC' was ce ntr;i ) izat i on of rna narer,1Pnl 
or achic>vement of other cconorn ies of scale. lt appears that ec1c l• subs id iary 
ope rated as ;i di s tinct busines s entc>rprise at the leve l o f fullt il' ,e n,an;1!c<' 
m c n t . I,' i t h on<" poss i t, I C' c x c C' p t i on , none of t h C' s u h s i d i a r i c s ' o f I i c e r ;: 
dur ini t he ye ar in quc>stion was a cur r ent or forme r Pmploye~ of the parent . 
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Ap p . to Juris . Statement 34 . The testimony was that the subsidjar ies 
" figu r e t hei r ope rations are independent, autonomous." App . 13. lfoolworth 
did not "rotate or train personnel to operate stores in those countr jes . 
The r e is no exchange of personnel." Ibid . There was no "train i ng program 
t hat is central to transmit the Woolworth idea of merchand i sing [ , ) such as 
it may be[ , ] to t he foreign subs idiar ie s." Id., at 15 . The subs idi arie s 
" pr oceed •.• wj th their own prog rams, eith;; formal or informal. The y 
develop their own managers and instruct them in their methods of operat i on .' ' 
l b id . 

Th i s ma nagement decentra l ization was reflected in the fact t ha t ead. suL
sid i ary possessed autonomy to determ\~e its own policies respect ing its 
pr ima ry ac t i v i t y--retai linc •• .• 

~c conclude, on the basis of undisputed facts, that the four subs idiaries 
i n quest i on are no t a part of a un i t a r y busi nes s under t he princ ip l es 
articulatP.d in !iob i l and Ex xon, and today re itera ted in AS.A.P.CC . Exccrt 
for the t ype of occas i onal ove r sigh t - - with respect t o capital s tructure, 
major dett, and di v ide nds--that any pa rent gives to an i nvest me nt in a su~
sid i ar1, t he re i s l it tle or no i ntegration of the bus ine ss activit ies or 
cent r alization of the ma nagement of these five corporat i ons. ~oolwortl. 
has p roved t hat i ts situation differs from that in Exx on, whe re t he cor
porat ion ' s Coord i nat ion and Serv i ces Hanagement office was found t o pro
v ide for the asserted unitary business. 

The r ule demonst r a t e s t ha t functional integration ex i sts where centralized 

functions a r e bein£ perfor~ed on beha l f of all of the corporations in the un i 

ta r y g r oup by a managemen t g roup and whe r e s aid functions woul d not be performe d 

by the rnana i;ement grou p if t he corporat i ons were in fact conductini; sepa r ate 

d i stinct husines ses which were t ota lly unrela ted to each other. Centralized 

manageMent is demons trated by comffion officers or directors, exchange of pe r

sonnel, frequent com~u n ica tion between ma na ~ement of the corpor ations, or w~ere 

t he pa r e n t must approve o f majo r financial dec i s i ons. These examp l es a re 

f Pnerally t aken f r om ~oolworth. See examples on pages 3137 and 3138 . Arai~ , 

central i zed m;i nag c>n1ent is demons trated whe re a ma na gement g rour is pe r forn· inr 

funct ions on beha lf of t he unit a ry business wr.i ch ,.,,,ou l d not t-e pcrfo r mec! if t he 

separat e corporations were in fact conductinr sepa r a t e and di stinct t-us i nc> ssPs 

and were unrelr1ted to eacl, otloc>r. 

As st ated pr eviously , since t he• dcterrr,i nation of a un it ary busine s s is ma inly 

;i factu;il dc·tern, inc1tion , it is not nc>cessa r y tl:a t a ll t he exar.,p lPs 1:-P shcn,·11 in 
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order to estab lish functional integrat ion or centralized ma na bement. Functional 

i nte£ration or centralized management is demonstrated where one or more of t he 

factors l i sted i s shown to exist. 

The e i£hth sentence of t his paragraph restates t he restriction conta ined in 

Mi nn. St a t . Sec t i on 290 . 34 , subd. 2 t hat combi ned reporting is limi t ed in 

s cope t o domes t ic unitary g rou ps only . As provi de d in para£ r aph A., t he ter~ 

United Sta t es i nc ludes the Dis trict of Co lumbia , the Commonwea lt h of Puerto 

Rico and any other possession o f t he Uni ted St ates . The r ule make s i t clear 

t hat combi ned re port i nf for ~;i nnesota purposes does not mean worldw i de r eport-

i n.;- . 

The n ine!. s en t ence of t he pa rag ra ph p r ov ides t ha t t he ownership of as much as 

10( pe rcent of t he stock of anot he r cor pora t ion does not in and of itself 

esta ~ J i sh a un i t ary busine ss . I t is essential t ha t an i nt e rre l ationship ~~ i r ' 

de :i:onst r ates a mutual benefit, dependency upo n , or c on tr ibution to onE' anotl. e r 

re estab l isl,ed i n or de r t o sho1,..· that a unitary bus iness ex i sts for l' i nnesot,i 

purposes . Therefore , t he ~e r e ownership of t he stock of ano t he r corpo r ation 

coc-s not prove unitar y absent othe r indi cia of a un i t ary relat i onsh i p . This 

is consis t ent with t he r .s . Supreme Court's dec ision i n ~oo lworth where Eo0l 

~· orth owned 100 pe rc ent of t he stock of t hre e of the subs idiar ies . 

The la st sentence i n pa r ag r aph E. states that if t hP factor s as enume r atC',: i ,~ 

t he examp l es C. t h rnugh [ . a r e s hown to e x ist t hen a stron~ p resumr t lon i~ 

created t ha t t he corporations a re conductin& a un i tary business. Arain , i t 

must be no t td t h;it not a l I t he f ac t or s in t i;(' exa,np le s mus t be sho1,..•n in orde r 

t o p r ove a unita r y r e l ationship . 

C. A ho r izon t ;il t ype of bl!sinPss is unita r y when t he act iviti('" c, f t h<' c0r1•o r :1 t i0r1 

;i r t· h;isi ca ll y in til t> same p,e nC" r a l J in<• o f husi ness and whC"rt· tl1er<' i !- co11.::i0n 
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ownership, functional i ntegration and economies of scale. Th i s paragraph gives 

as an examp le a chain of groce ry stores where functional i ntegra tion, central

ized management and economies of scale are demonstrated . The focus of the 

dete r mina t ion is on t he interrelationship between the corporations and on 

whe ther each separate corporation is conducting its business in a distinct and 

sepa rat e manne r from t he ct r.er corporations or whether centralized funct ions 

are ~eing pe rformed on behalf of all corporations by a management gr oup or an 

ent i t y on beha lf of the whole grou p of corporations as a unitary business. The 

oribin of t he t est of functional integration , centralized management and 

economie s of scale was gi ven under paragraph E. "-' i t h citations t o several Vnited 

States Supreme Court decisions. Common ownership is p r ovided as a mini~al 

criteria in determi n ing a un i tary business . Examp les of horizontal unitary 

b~s i nesses are contained in Edi son California Stores; Weste rn Auto; Bu tl er 

Pr others; Associated Dry Goods : Valley Markets, Inc . v . Commissioner of Re venue, 

:•:i nn . Ta>: Ct. Docket ;-:o . 2772 , t '.ay 7, 1980 ; and ~!a urice L. Rothschi Id e Corrpa:,y 

v . Co:-:-r..i s sioner of Taxation, 770 ~:inn . 245 , 133 t: . l,' . 2d 524 ( 1965) . 

In E~is0n California St ores, tax paye r was conductin~ a multistate horizontRlly 

i nte ; .. rate J ret ail sl-oe busi ness from its headquarters in St. Louis . The c or

po r11t ion "-'as cor..prised of 15 wholly oi,·ned suhsicliary corporat ions, each 

ore r atinr in i ts state of incor1;oration . The parent pr ovided centralizPd 

n.anag,er..ent, pu rch;is in1;, , advc·rt i s i ng , and other ce ntralized admin istrat ive 

functions . The hor:,c office de t e rmined opc rat i ni_. policies for th l' ent i n ' 

affi l iatc>d g r ou; , and p r ovided t he> pr incipal accountinl_; work for all su!-sic!i

aries . Goods purchased by ti ,f' central purch;isini-; division wen; shirpec-l t o t hL

variou s stores opc>r;:ttE'd by the subsidiaric>s, wh i ch were cha r ged 1dth t h<' cost 

and a portion of thc genc>ral overhe;icl expc>nses. Each subsidia r y oper;itpc' 

sol(• l y wi thin tlw !:;<>or.r ,:iphical confi n<' s of its particul.1r Stilt<' . ThE' C;:il:forr.i:i 

T,1x Co1,1:ai sslon r egi! r dPcl tl,<· Pnt i r<' husincss, comprisinr t h t• l',1rcnt an,! ,111 t he-
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subsidiar i es, as a unitary business. The taxpayer objected on the ground s that 

the un i tary rule d id not app ly to separate corporate ent i ties . The Court 

rejected t h is arg ument and he l d that the corporate veil of each corporat i on 

cou l d not cloak the ex i stence of an integrated multistate unitary busines s . 

In f i ndi ng a un i tary business , t he California Supreme Court stated: 

In t he present case all t he elements of a unitary business are present -
up i ty of ownership, un i ty of operation by centralized purchasing , management, 
adve rtising and account i nf , and unity of use, in the centralized execut i ve 
for ce and genera l s ystem of operat i on . The business of the parent and a l l 
o f its s ubs idi aries is owned and managed unde r one centralized system, t o 
t he san,e extent as i n t he B:•Lle r Brothers case and other cases cons ide r ec 
t he r ein . Thus , the busi ne ss i s unitary ref, ard less of t h e fact tha t i n t Le 
Butle r Br others c ase there was but one corporation i nvolved .•• and t l1a t 
i n t he p resen t case t he r e i s a parent corporat i on own i n& and controll i nf as 
un i t s of one s ystem 15 d i fferent b r a nches o r gan i zed as corporations 

At pa :;'. e 21 . 

In \·'es tern Au t o , t he ~!inneso ta Suprerr.e Court found that taxpayer was c onduc t i nf 

a hor izonta l l y i ntegrated unitary bus i ness partly within and partly wi t hout 

::i nneso t a . ~es tern Auto was a Vi s sou r i corporat i on engage d i n t he reta i l a n~ 

who l e sa l e r,e r chand is i ns o f a ut o~ot i ve parts and accesso r i es on a na t i onwide 

bas i s . f'u r i ni, 19l. 7 1,e s tern Au t o ope ra t e c) 257 reta i l stores i n 30 sta t es . Thi s 

i ncl uded e igh t s uc h s t ores in t: i nneso t a . All genera l, execut i ve, and mancl r e r-,ent 

f unc t ions o f ~est e rn Aut o were performe d at its home off i ce in Kansas Ci t y , 

l ' i s sou r i . The centra l i zed pu rchas i n[ was done by expertly tra i ned personne l 

whose de pa rt~ent wa s located in Kansas Ci ty . All the merchand i se sol d by 

~es t e r n Au t o wa s purc hased fro~ rr anufacturers and job bers by t he corr.pany' s 

c entral purchas i nb department and initially s h ipped from the manufact u r i n~ 

jobbe r s to wd rehouses o f tl1e taxpayer and from t here to compa ny stores , o r sol ~ 

a nd de l i ve r e c! t o t he dea l e r stores . West e r n Aut o , in fil i n;; it s 1947 ~•i nnc- H·•t .l 

corpora t e i ncome tax r e turn, ap portioned to };inncsota on the basis of se pH r Ht e 

account i ni; . The Commi ssioner, upon aud i tini.; t he return for 1947, ap port i ont' ,'. 

We s tern Au t o 's income un der the statutory t hree factor formula of propert y , 

payroll , and sales . The issue in the c.is (> WHS whethe r tJ ,., r.ommi s s ione r o f 

Ta xHt i on WHS correc t in r eadjus t i nr t a xpHyer ' s Hpport i on nl• l p i n c 0 1~1c t l, 
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Minnesota . The Court stated that the pr ofits that Weste rn Auto realized t hrough 

centraljzed purchasing and adm i n istration were not created solely by activ i ties 

i n the state of taxpayer's home office or in sta tes where its warehouses we r e 

l ocateu . It was created by the operation of the entire business un it, t hrou£h 

t he coor di na ted and standard i zed activity of nume rous stores throughout t he 

country whic h made possible t he central purcha sing , the central management , t he 

warehous i n& as carried on, and the adve r tising methods adopted . The ~'.innesota 

store s contr ibuted in part to make all th is possib le, and the multiple fo r mula 

net hods s i~p l y allocated a fa i r share of the profits to Mi nnesot a . ~estern Auto 

~as foun d t o be a hor izontally integ rated un i ta r y business . 

In B~tle r Brothe rs, taxpaye r was found t o be conducting a unitary bus i ness 

based on hor i zonta l integ rat i on and a centralization of mana gement and pu rc tas

in~ . As no t ed earl i er, P.u tler Brothers was an Illinois corporat i on en~a~ec 

!n t ~e ~ho lesale d r y goo~s and me rcha ndi s i ng business . It operated seve~ 

wl,olesalc stores in seven states , i nc l uding one i n Califor n i a . Eac h of t J,c 

seven loca t ion s served as a separate terr itory . Each location had i ts own sales 

µ€ rsons, handled i ts own co l lections and cred i t a rrangements, and ke p t its own 

accounts . All of t he sales in Cal i fornia were hand l ed by a San Franc i sco 

off i ce . All purchases n~ de by t he San Franc i sco off i ce came f r om t he co~pany •~ 

her .. <:> office i n Chicago . Cha r ges for t he goods were made to each loc a t ion at 

cost pl us tra ns portat i on e xpenses . Ope r ating and advertising cos ts by t he 

central ru r c hasinb di v i sion we r e allocated among the several wholesal e stores . 

/,!t hough t hE:c busi nc>ss a s a who l e> r ea l i zed a prof i t, the Cal i forn ia oper;iti o1, 

showed a loss . This loss wa s comp uted by t he taxpaye r using the separate ac

count i n~ mc>t ho•! . t nlifornia treated Rutler Erothe r s os il unitary busine ss nn ~ 

used a formul;, t o allocate a portion of t a xpay ~r•s ov0ra ll p rofit to t h0 stilt<' . 

Tli c l!n i t <'d Sta t es Sup rem0 Cour t foun d that f\utlcr Tlrot l;C'r s w,1 ~ c-onduct inr ci 

un ita ry bt1si ncss . The cr i tical fact or i n th<• court' s liol din,, \.' ilS l\u tl <>r 
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Br others' use of a central purchasing d ivi sion. Th is system enabled it t o 

obtain lower prices than would be possible or the individua l branches. The 

Court noted that t his mode of operation alone would indicate t hat the branches' 

functions were closely integrated. The savings afforded by the lower purchas i nr 

prices were reflected in t he lower cost to each branch and undoubtedly contri

buted to the net overall profit of the business . Butler Brothers was func

tionally i nt e grated and exhibited economies of scale. Butler Brothe r s wa s 

found to be a unitary business. 

In Associated Dry Goods, t axpaye r was found to be conduct i ng a unitary bus i 

ness by t he t ' innesota Tax Court . Associated Dry Good s was a Virg inia cor~ora

tion t hat owned and operated 19 retail store divisions throughout the United 

States . In t:i nnesota, it operated a Powers division with seven stores in t i,,, 

Tw i n Ci t i es metropolitan area . The Comr.. i ssioner of Revenue consi dered Associ 

a te d a un i tary business t hat was ho r i zontally integr ated . The Depart~ent a p

;•ort i oned Associate~ •s net t axa b l~ income to Mi nnesota by applying a t h ree

f actor statutory formula . Assoc i ated arguec that it should be allowed tc 

r eport its incorr.e to ~: innesota on a separate accounting basis . In fin d inf t l:a~ 

Associated was conducting a uni tary business, the Tax Court in its findinf of 

fa cts pointed out that Assoc iatec "s headquar t ers staff exercised overall con

tro l of store ope r ations . The r e was exchange of key personnel and inforrr,a t io1~ 

within the unitary business . All of Associated ' s stores were financially 

inter depencl<:> nt . /,11 horrowinl; was based on the combined assets of th<> entir~ 

un i tary busin<?ss . Associat<:cl ' s t:arket Rese.J r ch Division performe c rc-s e drcl. for 

al l of t hE:" divisions within tht• un ita ry 1:: roup . Insurance' policies werC' l: ,1 1; ;! l f> ,! 

centrally b y Associated for all tlw divis i ons . AssociatC'd had a comr.,on pc ns i o1: 

plan . The l•:innPsota Tax Court l,C' l d that based on thesf' facts, /\ssociatc> c! 1, ,1 s 

conductin~; a unitary business p;irt l y within and partly wi r!·r-ut rinnc-~r-ta. 
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In Valley Markets, the Minnesota Tax Court found taxpayer was conducting a 

un i tary business . Valley Markets was a Nor t h Dakota corporation doing business 

in Mi nnesota and Korth Dakota . Valley P.arket owned and ope r ated a chain of 

four superma rket food stores . Va lley ~atket argued that it was conducting two 

separate businesses, one wholly in Minnesota and the other wholly in Nort l. 

Dakota , and that its income from these two businesses should be apportioned t y 

separa t e accounting . In determining t h~ t Valley Market was indeed conduct inr a 

un i t a r y bus i ness, the Court po i nted to the fact that the board of directors and 

c o r po r a te o f f i cers exercised centralized mana£ement control over the ent i r e 

c o r µo r a t i on . f oreover, t here was but one corporate manager exerc i s i ng c en

tra l i zed c ontrol over t he ordinary and usual business operat i ons of the en t : r P 

c o r pora t i on . Va l ley Market's centralized management exercised d i rect bus i nes s 

c ontrol ove r nume r ous areas hav i ng to do wi t h all four stores . For examp l e , 

bas ic emp loyee ~ol i c i es such as wa ge s , terms of emp loyment, promi ses of vaca

t i on t imP, we r e s et for t ~e ent i re corpora tion by the centra l mana ge~en t . Tt e 

pAy r o l l was centra lly computerized and the board of di rectors and corpora t e 

off i ce r s a l so set up a s inr le profit sharing plan for all four stores, a dn,in

i st e r e~ b y a ~orth Dakota bank . Insurance for all fou r stores was purchase d i n 

one package by central ma nagement from a sing le insurance a gent . All expansion 

~e ci s i on s were made s o lely by the board of d i rectors. Finally, account i n[ a n~ 

f i nanc ia l st,:itements for the corporat ion were done by one account i ng fir r. . . Tl:c 

!'innesota Tax Court therefore concluded that Valley Ma r kets was a horizontall y 

i nte r r a ted un i tary b usines s ,.,hich exhib ited stronr centralized manar en,en t ;rn-l 

economiP s o f s c ale . 

1n th<' Pot hsc l. i l d ca s <> , thC" taxpc1yE'r's busines s consisted entirely of tl.r 

o p P r ;it i on c f s i x r c t;1 i I s tores , t In<' e> i n t I 1 <' Tw i n C: i t i C's a re a and th r e> C' i n t h l' 

C:hi ca r.o a rPa , ;il l SC'l ling men's, boys ', wor~E'n ' s and ~ iris ' clc-th i n~ . 1ts 
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officers were equally divided in both localities, the president, vice president 

and treasur er resid i ng in Chicago, and fou r vice presidents re siding in Minne

sota. Each store in Rothschild operated to a large extent independently of t he 

other stores. The ~!innesota stores had Lheir own purchasing office, their own 

me rchandise managers and buyers, and their own buying office in New York. 

Separate decisions were made by each store with respect to quantity and type 

of merchandise to be pu rchased , although it could not change any brand nar.e 

carried without the ap pr ova l of all the officers . Each store main ta ined its 

own accountinb r ecor ds and han<lled its own accounts receivab l e and payable and 

had i ts own bank account . Each store also handled its own employment and per

sonnel ma tters. However, the Board of Tax Appeals in Rothschild found, and t he 

Supreme Court affi r med, t ha t frequent consultations between the management of 

the Cr.icago and ~:innesota stores were held concerning fast-movin£ items anc 

overall policy; t hat slow- rnovin£ r.e rcha nd ise in one store or area woul d 

occas i onally be s hipped to otl1c r stores for poss ib le hetter and faster cis?cs

i t ion ; that although many l ines of merchandise ca rried in the Ch i cago stores 

diffe r ed fron t hose carr i ed i r. the Minnesota stores, t he basic lines in r:ien's 

and wor..en 's clothing and in men 's shoes we r e: the sar:ie; that because of this, 

p r i c~ concessions re sultec due to volume pu r chases and t here was faster serv:cC' 

on rcorcers and g reater advertisin3 allowances by the m3nufacturer . Based on 

these facts, t he Minnesota Supreme Court found that Pothschild was conductin,.: 

a unita r y business partly with i n and pa rtly without tlinnesota . 

C. T~is para&r aph define~ a unitary business as one which is vertically inte~r a t ed 

and wh ich is engaged in a vertically structured enterprise. A~ain , t he focu s 

is on tl,e interrelationship between the corporations and whether there arc anv 

benefits or contributions bei n£: made hy one or mo re of the corporations in t h1• 

un i tary g roup t o one or more otllt'r corµorat ions in th£' unitary p. roup . ThC' 

parag rap h demons trate s a flow of p.oods fron. t he cxp l or.ition a n<i mi n:n~ of the 

cop1•er as a raw n,;iteria l to ti ,,· s me lting, rc finin[. and evt•n tual Lihric,1l ion of 
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the re fi ned copper into a finished product . The Depart ment rel ies on the Uni t ed 

State s Supreme Court decisions i n Mobil; Exxon; Underwood Typewr i ter Co . v . 

Chambe rla i n, 254 U. S . 11 3 ( 1920); and P.ass , Ratcl i ff & Gretton, Lt d . v . State 

Tax Commission, 266 U. S . 27 1 ( 1924) as i ts authori ty i n demonstrating a verti

cally intef rat ed unitary business . The pa r a£ ra ph shows a vertically structurec 

enterprise in which the Mobi l and Exxon tests of funct ional integrat ion, 

centrali zed management and economies of scale are present. 

In ::ob: l, t he llnited St a tes Supreme Court foun d t hat tlobil was ent a!;ed in an 

in t e g rate~ petro leum ~usiness . Mobi l was ver tical l y i ntegrated r angi ng f r oc, 

t he exploration for petroleum reserves t o t he pr oduction , r efining, transporta

t ion , d i s tr ibution and t he eventual sale of petroleum and pet rol eum pr oducts . 

!:obil ' s com~ercial domici le was l oca t ed in New York at t he t ime t he ca se a r ose . 

Du r in6 tlie years 1970 , 1971 , and 1972 , Mobi l's worldw ide operations incl ut!c d 

S8 ,5LL,000 . 00 , S9 ,1 76,00C . 00 and $9 , 589 , 000 . 00 in sales in Vermont; and i t file ! 

r etu r ns sho~ing Sl , 082 . 00 , ~25 . 00 and $25 . 00 in i ncome tax l iabi l i t y . Dur i n~ 

that pe r iod , it received some 5739 , 0C0 , 000 . 00 in dividends from ove r sea s 

aff i l i ates and fron. Af:J\t'CC, an American c orporation in whi cl. i t owned a I C per

cent i nterest . Mob il at tr ibu t ed no port ion of the dividends t o Vermont . It 

a?~ l i e d the Vermon t appo r tionment f ormula t o onl y i t s nondividend incorre . In 

tv,o of the yea r s in question, :Jol.,i l showed nei;ative nondividend incon.e and pa i~: 

t !:t> r,i n imum S2 5 . 00 fee . The Vern,ont Department of Taxes recal culated ~:ol:-il's 

inco1·1C' by r estorinL t he assf' r t<'d nona pport ionable items t o t he p rcapport i cinr.C'r.t 

tax base . It dete r mi nrd t hat ~obi l ' s agg r efate t ax J ia~i l i t y for t h<' th r ee 

yea r s was S7 f ,LJ 8 .7 7 , ~nd def ici enc ies plus i nt e re s t were assessed accordi nf ly . 

The Supre:r,c Court st.ite>d cl.at the l inchpin of ap port ionabi lit y in t he f i cl r. 0f 

s ta tC' t axa t ion is t h<' unitary husinC"ss p r incip le . l OC' S . Ct., at 123:' . :·oLi l 

did not sLo..;, ir. o r d!· r t o estal 1 ish t ha t i ts clividend incor:,l' •.~as ne t suJ,_j.-ct 

t o an apport ionl'd t ax in Vermon t, tli;i t the income was earned in t h<' c ou r ~P of 
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of activities unrelated to the sale of petro l eum p r o d ucts in that state . Th e 

Court foun d that Mobil's fore ign ac t ivi t ies (the source of the d i v idend income) 

wa s pa rt of ~io b il's i ntef;rated petroleum en t erprise . The divide nd s r eflected 

p rof i ts de r i ve d from a f unct ionally interr ated ente r prise . Ve r mon t was t ~ere -

for e e nti tled to subjec t t he income to an apportioned tax. 

In [ xxon , t he L'n i ted States Su preme Court found t hat Ex xon was a vert ica ll y 

i nt e~ r a t e~ pe tro leum compa ny doing b us i ness in seve r al states . Th e controve r sy 

ir. the Fxxon case started in JunP of 1977 whe n [ xxon (H umble) rece i ve d a 

fr dPC:1: sc t a x assess~ent fo r t he years 1965- 6F. in the a mount of S3 16 , L.7 r . '.'5 . 

Exx0n ha~ n 0 exp loration, p roduc t ion o r refining operations in Wiscons in . 

[xxon car r ied on only ma r keti ng i n t he state . Exxon ha~ p r epa red returns basef 

on account i ng methods reflec t ing on l y i t s l·.' i sconsin ma rket ing ope r ation . [xxor. 

use ~ a na t ionwide un i f o r m credi t car~ system, wh i c l, was a dmini stered out of t ~e 

n a!:.i onal hPadc-:u.:i rter s i n 11,us t on . llniforr packarini;; and ~. r anc: nar,es \,e r e usP•! , 

ar,L'. t :H' over ,1 1 l p l an for dis tr ibu Lion of p roduct s was developec] i n Ho uston . 

\'iscons'n assesseC t he t axes on Exxon as a s in~ le un i tary bu si nes s and arpl i e d 

i ts t l· reec lc1ctor for r.u la e x cludinl-= only t i.at incor,,e f r om t he sale of cr uclt-> c : l 

ar1 c :z.as at the we ll hea:.l t o tl-,i nJ partie~ . The l.'isconsin Supreme Coiirt he l <: 

t!&t t axpaye r's Wi sconsin ma r ke ting ope r ations were an integ r a l part of one 

unH;i r y tusincc;s anJ th,1t tl.erefore its tot a l corporat<' incorr:e was sul:ject t c 

t t,(• statu t o r y apportionme nt for r.,u l a . The l·: isconsin Sur rer,e Court conclucE'd 

t r.at t L!' tc:s t fo r • .-J,c1 t consti t uted a unitary busine~s "as 1,:he c he r o r net rh 

ope r .itior. of t h> po r tion of tl.e b us i nc,ss within tl:E> s t a t f' is deJ'Pn de r:t upc,r 0r 

c on t r i but o r y t o t J. <• op c r c1 t i on of t h C' h us i n <' s s out s i d <' t I,<· st ;i t e . P. P v i p 1-· i n :-

t h f' oq.:,iniz,1tion,,l s tructun· and h11sinf'!'S operations' c ff c>c ts, the Court 

r c>usonf'cl t l,;i t Ex x on ' s produc t ion ant! r efininr f11ncti0n s WC're dependent u r 01~ 

i t s n,;irlcC'tin:: open1tions t o p rovi de- ,in outlf't f0r i t s produrrc; , .=ind 1-'isc0r.s:r 

w,; !' pa rt o f t h;it r .. ;i r keti n;- sys tc11 . 
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such as the petroleum industry, the Court found, the existence of a stable 

marketing system was important for the full utilization of re fining capacity. 

The U.S. Supreme Court affirmed the Wisconsin Supreme Court's decision. The 

United States Supreme Court found that Exxon ' s marketing operation in Wisconsin 

was an integral part of Exxon's unitary business . The Court stated that the 

important link among the three main operating depa r tments of appellant was 

stated most clearly in the testimony of an Exxon senior vice president. This 

official testified that: 

[l]n any industry which is highly capital intensive, such as the petroleum 
industry, the fixed operating costs are highly relative to total operating 
costs, and for this r eason the pr ofitability of such an indust r y is very 
sensitive and directly re lated to the full util ization of the capacity of 
the facilities. 

So, in t he case of the pet r oleum industry it is--where you have high capi
tal i nvestments in re fineries , the existence of an assured supply of raw 
materials and crude is important and the assured and stable outlet for 
products is important, and therefore when t here are--when these segments 
are under a single corporate ent ity , it provides for some assurance that 
t he risk of disruptions in r efining operations are minimized due to supply 
and demand imbalances that may occur from time to time. 

[ T)he placing individual segments under one cor porate ent i ty does provide 
greater profits stability for the reason that • • • nonparallel and non
mutual economic factors which may affect one department may be offset by 
the factors existing in another department. App. 224-225 . 100 S . Ct. , 
at 2121. 

The Court went on to find that there is indeed a unitary stream of income, of 

which the income from internal transfers of raw materials from exploration and 

production to refining was a part . Exxon was conducting a vertical l y inte

grated unitary business. 

E. A unitary business may be established by showing that strong centralized 

management exists among the individual separate cor porations and that stron~ 

centralized management is dictating the major po l icies of each corporation 

respecting its primary business activ i ties. As the rule states, strong cen

tral ized management is evidenced by such funct ions as financing , advert isin~, 

research , or purchasing. The focus of the determination is on the interrela

tionship between the separate corporations to determi ne whether st r ong central

ized management exists which is dictati ng the majo r business decisions and 
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activities of the separate corporations and which sa id corporations would not 

be subject to if they were in fact conducting sepa rate distinct businesses 

independent of any outs ide control. St rong centralized ma nagement cannot be 

shown hy simr ly showin£ that the re quisite ownership percentage exists . As 

stated earl ie r, n,e r e ownershi p alone is not suf ficient to prove a unitary 

business. Ocher indicia of a uni tary business must be demonstrated before a 

unitary bus i nes s can he foun d co ex is t, such as strong central i zed mana ge~e r.c . 

Scron.,; central i zcd r.1ana ~ement ls not s hown where a mere incident a l econor. i c 

benefi t accrues to a b roup of corporat icns because such owne rship improves i t ~ 

f i nancia l position a lone . As t he examp le sets out, strong centralized t~anas e

~en t a11tho r i cy nusc be exercised i n order for a uni tary business to ex ist basef 

on scror.b cent r al i zed r.;ana:;ei:1enc al one . See, [ xxon; ~·obi l; ASAPCC'; \·.'ool \lc rt J-; 

Con t ain~ r Corporation o f America v . Franchise Tax Roard, 173 Cal . Pptr . 121 

( 19E l ) ; Associated Dr v Goods; Butler trot hers . 

1n [ xx0n or. pa :.;e>s 212C a nd 21 2 1 , t he l'n i ted States Supreme Court emphas i ze:-! t hP 

iru~ortance of ce ntral i zed mana r ement when it stated: 

\·.'e a f ree ,._;i ch t he \.'i scons i n Supreme Court that Exxon is such a un itary 
busi ness and chn t [xxon has not carr ied its burden of showing that i t s 
funct i onal departme nt s are "discrete business enterprises" whose incor.,c i s 
Le yor.c! t he apportionr.-,ent statute of t he State. \.!hile Exxon may treat i ts 
o~erat i onal departments as independent profit centers, it is nonethel~s s 
true t ha t tl•i s case i nvolves a hi£~ ly integrated bus i ness ~hich benef i ts 
f ro::-, a n u;~L r e lla of cent r alized management an c.l controlled interacticn . 

/, s has already he~n noted , Exxon's Coordination and Se rvice l1ana i:;emt-nt 
proviclc>d ma ny essent i al corpo rate s e rvices for the entire co111pany, inc- l u d
i n~ the coord ination of t he r efin i ni-: and other operational functiC' n!> "to 
obtain an opt i n.urr short r anre ope r a t i ni-: pro~rdt., . '' Arp . I PCJ . !:any of t h,, 
i tems sol ti Ly appelldnt in h' i sconsin wert> ot-ta i ned t h roubh a cent ralize•..! 
purchas in).. o ffice in Houston whose' obvious purpose was to increase 
ovcral I c or porrite profits t h rou;-li hu l k purchases and efficient al l occ1 t ic,r, 

of supr, lil'!> amoni; ret,1i lcrs. Cf. f,utle r Proc he rs v. ~!cC:olran , 315 l' . ~ .• 
at 508 , 62 S . Ct. at 705 ( "the opera t ion of the central buyinr divis :on 
alonl' demons trates that lunc tionall y the various branches are close]) 
i ntc;. r,1l@ <!'' ) . 
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The concept of centralized management was discussed in greater detail by the 

Uni ted States Supreme Court in Woolworth at pa[es 3135 through 3137 where it 

stated : 

In ~o~il we emphasized, as relevant to the r ight of a S tate to tax divi
dends from foreign subsidia r ies , the question whether "contr ibutions t o 
income [of the subsidiaries ] r esult[ed] fro ffi fu nctional integ rat ion, 
centralization of management, and economi es of scale.'' 445 l.1 . S. , at li3 L 
If s u c h "factors of p rof i ta b i lit y" arising "fror.i the operation of t r,e 
bus i ness as a whole" ex ist and evidence the operation of a unitary busi
nes s , a State can g ain a justification for its tax considerat i on of val ue 
t ba t has no other connection with that State . Ibi d . ~e turn now to c o n
s ide r the extent , if any, to which these factors exist in th i s ca se 

1:e no.,: c o ns i der tl ·. e extent to wh i ch there was central i zat ion of manager: cn t 
or achiever:1ent of ot her econon:ies of scale. It appears tr.at each su t•s i c.li 
ary operated as a distinct business enterp rise at the level of f u llti 111c 
n anag e~ ent . Wi t h one poss ib le exception, none of t he sub sidia r ies' 
off i cers ~u r i nb t he yea r i n quest i on was a current or forme r e mployee of 
t he ::.-arent . App . to Jur i s . Stateme nt 34 . Tt:e testi mony was that t he su! 
s idia r i es "f ir,u re the i r operations are independent, autonor.ous . " App . 13 . 
:-·oc, l w0 rt l. cic not "ro t a te or train pers0nnel t o operate stores in t hM;f' 
countr i es . The re is no Pxc han~e of pe rsonnel . " Ibic . There was no 
''tra in!n~ prog raG t ha t is centra l t o transrr.i t the ~ oolwort h idea of me r
chancii!>in:,:~ , J s ucl: as it rr..=iy be~ , ] to t Le forc i:;n subsi dia r i es . " J f. . , 
at 15 . Tl.e su b s idi ar ies " p r ocecc •.• wi t!: the i r own p ro~ r ar.-:s , e i tt-.c-r 
fcr~al or i nfo r ma l. They develop t hei r own manage r s and ins truc t t he1. 
i r. tt,ej r me t hods of oreraticr, ." I bid . 

Tr. is r -a nag e :r,en t dec entrali z a t ion was r ef l ected in t he fact t ha t ea d : s ub 
s :di Ary possessed autono~y to dete r ~i nc its own policies rcspect i n~ its 
~ ri ma r y dCt i v ! t y--retai l inr • 

11,~portantl y , the Department's heari n~ officer founc that l·.'oolworth haC: 
" no depa rtn,~nt or sect ion , as such, devoted to overseeini; th<> fore ii;n 
sutsic~a r y o pe r;it i ons . " App . t o Juris . Statement 34 . 1''ei ther t he pa r enr 
c o rporat i on nor any of t he subsidiaries consol i dates its tax return w i t l, 
any o f t he· c tl.er coq;anies . /\pp . 37-3f' . The t ;ix 1,1ana r,er f o r 1-.'oc,h·o rt r 
s t ated t ha t · l,e did not r eviC> ~: the subsidia r ies ' tax returns or consult 
w~t h t hen: on decisions affectini; taxes . .!..£·, at ll.. There was n o ''policy 
o f t he p;:i rcnt t ha t ;i] 1 of the n,a na gers of ;ill the oper;:itions i; ct t <'~PthC'r 
pe r iocJic;i lly t o discuss the overa ll \,oc, lwort h o pe rations." I d ., at 35 . 

Th e Court c onc luded th;it basc-c on thC' undisput ed facts, t h.it tt,c f0ur • • J. 
SU I: !-:,.: -

aries i n qu<'st ion wer<' not part of l 'onlworth's uni tary business . ThP C'0u rt 01~ 

ra i•E' "3 13f' <lis t i nru i s hed 1·oolworth an d [ xxon and statC' r. t hat: 

\ ' oo l wort l. ti ... s proved t lit1t its !'>itu;it i on <liffC' r s fr on, t ha t in F.xxon, \,;!•er,• 
t he- corporation ' s Coordination and Sc_,rv i cc>s r:anare1:,cnt office 1.·as fc, um~ 1 ,, 

p r o v iJt• for t he> assc>rtcd unit;iry business 
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"long- range planning for the company, maximization of overall company 
operations, development of financial policy and procedures, financing 
of corporate activities, maintenance of the accounting system, legal 
advice, public r elations, purchase and sale of r aw crude oil and raw 
materials, and coordination between the refining and other operat ing 
func t ions so as to obtain an optimum short range operating program." 
447 U.S . , at 207 . 

In this case the parent company's operations are not interrelated with 
t hose of its subsidiaries so that one's "stable" operation is important 
to t he other's "full utilization" of capacity . 447 U.S., at 218 . See 
also id., at 225 . The Woolworth parent did not provide "many essential 
corpoNte services" for the subsidiaries, and there was no "centralized 
purchasing office ••• whose obvious purpose was to increase overall 
corporate profits t hrough bulk purchases and efficient allocation of 
supplies among reta ilers ." Id., at 224. 

Woolworth demonstrated that strong centralized management was not present . 

Woolworth was able to demonstrate that it did not exert an act ive centralized 

managemen t over the four subs idi aries . Woolworth was therefore found not t o 

be conducting a un itary business with its four subsidiaries. 

In ASARCO , the United Sta tes Supreme Court found that ASARCO did have a 

potent i al to control the subsid i aries. However, the Court found that ASARCO 

had not asserted its control over the subsidiaries. Strong centralized mana£e-

ment was not present . 

In Container, the Californ ia Court of Appeals found taxpayer to be conductin~ 

a unitary business based in part on strong centralized management. Container 

Corporation was a Delaware corporation headquartered i n Chicago and engaged in 

the production and distribution of paperboard packaging materials, Contai ner 

Corporation was sub j ect t o corporate franchise taxes on its activities in Cali

fornia. Container Corporation argued that its California and out-of-state 

operations did not compromise a unitary enterprise to wh i ch the Franch i se Tax 

Board could properly apply its formula for apportionment of income. The Court 

of appeals found that Container Cor pora tion was indeed a unitary business and 
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allowed the Franch ise Tax Board to apply its apport ionment formula to Container 

Corporation's total income in order to establish tax liability . The Court 

stated that there was unity of ownership since the parent corporation owne d 

the subs idia ries. Unity of operation was established based on t he int ercor-

po r ate loa ns . F i nally, t he Court found unity of use based on central izec 

managenent and tech nical ass i stance . Significantly , t he Court went on to statE 

t r.at t he flow of i.:;ood s is only a factor anc is not in and of i tself deterrr.i na-

t i ve ;r findin[. a unit ;:i ry business . Thc> Court stated: 

rccause a substantial flow of £OOds be tween t he parent and i ts subs icia r ies 
i s not r equ;si te to unitary status , the operational interrelat ionsh ip cf t h' 
c0rporate entities must be evaluated . The integr a ti on of major execut i ve" 
functions is a factor of great importance pointir.1; to1,:ard unity . (See Cr,ase 
Er ass f.. Coppi>r Co . v . Franch i se Tax Ed ., supra, 10 C,ll . App . 3c 496 , Scl.,95 
C;;l . rp cr . 8r5 . '. Althou!:J• the everyday operations of the su r. s idiaries ,,,f r p 
hand ler! by l ocal e rr ployces, r..ajor policy decis ions of the subs idia r i e~ ,,.-crc
suLjcct t o rev i e1., by appellant. "The ' major policy matters' are wl ,at count 
in o~ r est irr.at i on of i nte f, r a t ion . " (Cha se P.rass & Copper Co . v . fn;nc!" i!->e> 
~. supra, 10 Cal . App . 3d 496 , Sol., 95 Cal.Hpt r . f\O5 . ~ P.igl· officials of 
a?i'<' lbnt r.;,1ve di r ect i ons t o subsidia r ies for comp liance 1.• i tl· tl:c parC:'nt'!> 
standa r c ~f ~, r o fess i onalisr., , profita :-i l i ty and etl·i c;i] p ract ; ces . _t.,1,;.H:<lla:-,c 
con!>tantly r eviewe d LL <> fin;rnc i al r e r o rts cf it!> s uts i c! ia r ; Ps; if t l<'s,· 
rt'i'Ort !:> h ., d not r, iven s u ff i c i ent i nfo rn.a tion of a s ubsj d j;; ry's c-on cL t i 0n, 
al';; e llar.t woul d r.ave i ntervened . The sub.,i ss ion of f inancia l r eports or. ;: 
:·or.t l. ly l;asi s Cro1 t hE:- subsidia ry to t hl:' parent corpor;:it i on is of s or t' s i;· -
r, ; f ; canc.e . ~SE''-' Standa r c' Re,:· istC:'r Co . v . Franchise Tax Ro;ird , supr;i , ;: 5o 
1r1l . P,r,p . 2c'. 125 , 136 , 6( Ca l. P. ptr. /'.\C•3 . ) Appell;int's offici;ils servE' ·' or. 
Lo;:ir d s o f di r E'c tors of most of the sul~sid i ;:iries. Th us, contro l on t!e 
1-. i::_;1 ,est. level w,cis E>xerte d by ap pe llant . Appellant also er.iployed a "forei~ :' 
o FE: r ., t i on s s La f f" t o oversee the s u I., s id i a r i es , to p r E' pa r e st u c i es r E' .; o re~ [ r _ · 
t ic• sul•s ic!j ar ies ' act i vitjes .:,nd t o g ive di rect ions to t h e r.1ana~ement o !" t ) ,

s:1~s:.: f ;:i r ics . 

/tr-<lldnt ' s po l i cy of r e E ional decc>nt r ali.zation w;is f cllovec by t he' su! ~h::-
;ir i P s . Tl,c• rarent corporation was involvc>d wi th thf' trai nini. of l oc11l 
r,,i ti on;i ] s f o r nana g er.:<'nt positions. Appe llant provided ir.,port ;int rc·rsC'nt ,C' l , 
t>qu irnen t and f i nancini:· to assist its fi r st foreipn subs i d i ;iry t o Pntc>r t i ,. 
;,apc r bo;irc! 1,ac k a i; inr i m'.ust r y . Such assistancc> in tlie initi;d st;i ;- <·s C'f 
ope r ;i t i on w:i s cruc i ;, 1 to t l.e s11cc<'ss of t he> subs i cl i r1ry. .\l'pe l 1 ;int c0nt i r.1 :, ,: 
to p r o vi de tecl111ic;il ,i ssis t ance to its su hsidia r ies . The' surs :(!irt r :(' '> !,:.· 
re;nly a c-cc-s!> t o appt· lLinr ' s expC:'rtiS<' , Thi"' subsicl i .iri('S \,('r(' only c- 1 .. i r :·t·.' 
cost s ;; nd 11n ;ip)'0rt i onrn<>nt 0f oV(• r hC'11d; in sorr,c.> c.,ses the- cl';i r f E'S i.·c- r p nc' t 

r (' C O \I (' r (' d . TI I( ' e X t (' n t () f t h C t ('CI In i C i-l 1 ;J s s j st an C (.' r r O \' j ci (' d h )' n r [' (' 1 1 it !l { 

~.'ilS Sll~Stanti;i l; i t include-cl desirn i.·ork , samp !C:' packar inr: , n,;irl: c>t :nr r <'
SC:'arch, formul:i 11.c-tho<ls used in p;icl:,, L: inr and cost acc-0untini: , Ajlj' .:'l Li n 
cl i<! not p r ovide, C'Xtf'nsivc> tt·cl,nic.il st•rv ! ct· to any non.,ff i l i.i tC' cl c-or;•0 r ;1-
Lions . TliC' suLsid i ;ir i es were proliititt·d from tri! ns fC'rrin i_: infor 111;i t i 0P n •-
cc>ivt·d fro r;, apl'cl l .in t to tl1i r d p:irtiE-'s . 173 Ca l.l'rtr • . ,t 1:?7-12~ . 
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Conta ine r was therefore found to be conducting a unitary business with it s su b -

s idi aries based on strong centralized ma na g ement . 

F i nally , in Chase Br ass t he Court p l aced considerabl e sig nificance on the cen

tral i z ed executive force of t be pa r ent to determi ne that t he pa r ent an d its 

su bsidia r y c orpor ations conducted a unitary busi ness . 

The inte~rat ion o f exec u t ive forces is an element of exceedi n g importance . 
It is t or level manager.,ent wl. i ch i s credi ted ( or, in t he case of fa i l ure o r 
infif fer ent r esu lt s, debi ted ) with t he effect s of corporate e n t e rrriseF . 
Chief executives of l arge o r rani zations arc r esa r ded as hi[b ly p r i ze ~ ac
q 1..: isi t lons . n·,py are induced t o jo i n a corporation , o r to re r:iai n \,' i t L it , 
an ~ to exert t hP i r best efforts, not only by generous salar i es, Lut also 'n 
Gany case s by incent i ve plans of va r ious kinds . Fo r a sub s idia r y corrora
tion tc have t l1e assis tance and di r ection of high executive autho r i t y of 
sucl. a corporat ion as Ken necott is an i nva luab le r e source . The st ipulation 
cf f acts rc>ads : "T h<! d.1y to day operations o f t Le subsidiar i es ~·c r c> ti,. 
c onc<:- r n cf t l' e executives of t he suLs idi arics ant: were handlec by various 
subo r di natf:! er,,p l oye ('S of the subs idi arie s. The 8oa r d of C i r ectors of 
•:ennecott was p r ir,:.:i r Jly inte r ested in , and devoted the n.ajo r i t y of i t s 
tir.,e t o , t h P l a r [P r proc l e ... s facing t he coppe r i ndustry in general, ·i nc h1c! 
in6 t he devE• l opr:,ent ,rnd n:ain tenance of i ts fabr i c ati n6 sur sid ja r ies . n-.e 
F r es ;dc·r. t of 1-.cr.nc·cctt wns conce r ne ;.! 1,;itL bc1sic r, r ob l cr·s an c po l i c ie~ o: 
t~ c su bs i cl .nries . Th~ e xecutives of t he subsidiar i es r eported t c t tt 

Fn-si<ll'r-:t 0f i:<>nnecott 1,· : th r esrEc-ct to r:1ajo r policy ma tte- r s . " TLC' •·rcajC' r 
rel i q .:-,att l• rs " c1rc· ~- t:at c ount in ou r est iria tion of i nt er r a t ion . ray t o 
,',,y operations a r e n.adE- .it various l eve ls by rn.:i n y e xecutives in any or;_c?1:: 
zc1t i on . Tl.cy arc made, no doub t, t.y a r..u lt i tude of off icia l s o[ l' eni, .. ccrt 
2r.~ :cs su~si (!;a ries . ~:;ijor policy is anothe r thln,i: , This wc1s tl,e 11 • .:,'.r. 
c o nce r n o( Kennecott . 10 Cal . Ap~ . 3~ , at 5C4 . 

t ,_r cu~, of cornpani l~s w!--. ich a r e en[ n[;ed in sepa rate operat i ons but whic r .-irC' 

f 11r.c t ion.1l l y in tl't! r ated and wr.c•rc. st r onr cent r al ; zed ma na f_ err.ent is exe r c i s e'<' 

H't-il r ,Jin, its r r ;rri ry businf>ss funct i ons are pa r t of a unitary businE'ss . ~c-1· , 

!)exU' r, n .e llnita ry ConcPf)t in State Tax:,cion of l'ultistate- '. 'ultina t iona l 

!3 ll s i n e s s c s , 1 (' l r ]; . Len,· . I P I ( I 9 7 8 ) . 

f . The 50 pC'rcent own1• r sL ip t C'st is sc>t out in t'inn . St,1t. Sec t ion 2~C' . 1 7, sti! ,: . 

2 , claus(• (I...~ , 2n d pa rr1 r r ,1pl, . \lnder ti-<· sta tut<', t he tP s t to df'terr,1i11r .i 

un i t n r y businC' s~. i-; t l.c• ' 'rnu t u;:i) l' <'n<'fit , depC'ndent u1 •0r. , or cor.tribut0ry t,' " 

t<' S! . ln o r d1· r t o c l.1r i fy t Lis t<·st , tl1<-· r u le• docs inr l udt• a c on.rl'on 01,n,'r!--: .· 

ti rr s! ,o l c.l bPforC' t liv t c-s t ap1 •l it' s . TL:s rulC' cl .. 1rifi 1'S t li .. r tl.rl'sL0l d . 
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The statute also provides that a unitary business will be presumed if t he unity 

of ownership, operation and use are present. The unity of ownership is then 

defined. The statute needs to be clarified by this rule to provide for indirec t 

ownership. Clea rly the statute must be read to find the unity of ownership 

present when the corporate parent owns 100 percent of the stock of the first 

t ie r subsidiary, which in turn owns 100 percent of the stock of the second tier 

subsidiary. 

The three unities test cannot be read to be more restrictive than the statutory 

test. The three unities test is merely a statutory example of a unitary bus i 

ness. The rule states that there must be two or more corporations involved in 

order to find a unitary business. In determining a common owner, the Depart

ment wi ll look not only at direct ownership but also constructive owne rship of 

voting stock to determine who has effective control of the corporation . The 50 

percent ownership test focuse s on who has effective control of the enterprise . 

The test is applied by the Department to pierce through mere form or appear

ances and ascertain who, in substance, has ownership and therefore control . 

The definition of common ownership is intended to circumvent any attempt at 

changing the nature of a taxpayer or taxpayer's form in order to avoid the 

application of the unitary tax treatment to a group of corporations where 

common ownership does exist . Therefore , the Department will l ook a t the stock 

ownership by a corporate taxpayer, the stock ownership by partnerships and 

indi viduals, the relationship between the taxpayers and whether any construc

tive ownersh ip exists so as to establish common ownership for purposes of 

implementing the unitary business concept and combined reporting. For this 

reason the Department wil l look at the total ownership structure. It shou l d be 

noted that the indirect ownership test is the same as that used by the Interna l 

Revenue Code to determine related parties. 
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Example 1. set s out t he situation where common ownership is shown to exist 

between all fou r corporat i ons throufh effect ive control based on ownershir . 

Indi r ect and const ruc tive ownership exist for t he ent i re g roup . Cor poration 

P di r ectly owns 5 1 pe r ce nt of t he voting stock of Cor por a t i on Rl only. Corpor-

ation P docs not di r ectly o~n any of t he stock o f eithe r Corporation ~2 o r rJ . 

1!01,,ever, Corpo r r1tion RI di rec t ly owns 51 pe rcent of t he voting stock of bot! 

Corporat i ons R2 and R3 . Com~on ownership exist s beca use Pl controls R2 and rJ , 

an~ P cont r ols RI . 

F.xd,··p l e :' . cer.ons trates t ha t ti ere mus t be over 5C pe r cen t ownershir: ;n on.:er 

t o estal' l i sh sufficient owne rsl ,i r, ;in<' ir:,p lerne nt t h e un i t a ry busine ss a m' cor 

~ i ne.! r c;ort :n~ r egui r er.,ents . Cor.,n,on owne rship e x i st s betweC'n Copr po r at:01• r 

ar,d Coq,o r ation P l. Co11rion O\,ine rs hip also e x i st s between Co r por;it :ion r:2 ;ir. :· 

1>rporat:o:1 ::-3 . Cor. rr.cn 01,.-nersl-ir does not ex ist be t\,·een Co r porr1ticn rl ar.,. 

(°or 1,c-r,,c;on F2 s:ncE:' Corpor c1t io n P. I 01vns on ly L,Q pe rcen t of Co r po r a t ion~~ 

~ ·nee Fl c:0e!> not l:.:ivc contro l ove r r:2, t l.c r ule stales t i.R t t L~ r e is re· ccri c:r 

<''-•-'n<'rsl ,; 1 bC' t',iE-en Cr 0ur P. and f. r oui· F . 

C . 7!, f : r!>t PXMflc> s<>ts out a un,ta r y business \,hie! , is vertic;i lly in t e ~ r Rtt I . 

71.r four 5Ul!:>idi;i r it:>S and ra r C'nt in t hC' exar.!' l t> ;:i r e all hii,:~. ly i nterre l a t P( frC' : 

c: P r e!:>eu r c: ;in! ddllin
0 

fer o i l t o t he t r ansport, r e f inint and S<'llir..., C'f t 1 c-

f:n : s L<•! , r c•,'uct . fin·.,• o f ~oods is csta l:, J i.shecl 1.d tr. in tr c un i t a r y r. r oui· · 

:: \ 11 i n:., corporr1t ion O\,nS 51 rc> r cent of t he outstr1ncir.c vot i n 6 stocl: in er1c: d 

t l <· f r,u r suL~ic.li;iric•c, . r.or..;· 0r. own<' r sloir is cstAl- lishe ,: . TrC' p.1 r C'n t c ori ·0 r ,,c:.-; 

and four sul sic!:a r ie!-, .1r(' con~!uctint. a unita r y l,usiness . 

ln [ xx or, , 1.·hicl l, .1~ prc•viou~ly l <·<'n cli~c:usscc1, t i:<' Court foun<l t hi'lt t l•t> r,' \•::i~ 

ir. fact ;1 f l o,, of good!-> . rxxon was f ound t o be ;:i v e rt ic., Jl y i ntc> ~rntC' ,l 1111 i t :; r -. 

business fro ri, iLs explor;ition, Jri ll inr, r c-sc;ircl, ;ind p r oc!1:c:- t ion function s tC' 

its rc' f inin~ , stor ar<', tr ;insl'ort a t ion ,ind s .1 lt• tc> t !.c• 1ilt in:,1l <' c:-c•nsu111<· r . :I,· 
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benefits from t his ver t ica l inte£r ation to Exxon were subs t a n tial a nd have been 

Freviously discussed . 

Example 2. demonst r ates a unitary business which is horizont al l y i n teg rated . 

Corporation A is 1n t he primary business of operatin~ mu ltiline depart~ent 

stores . The other s ubsidia r ies , P anc C , operate retail department store's in 

otl:e r a reas of the country . Subsidiary f' provides t he financin~ in order t c 

f~c i l '.t;ite t he sale of t he coods by t he parent and t wo subsidiary corporations . 

Coq:-o r;1t i cn F ;ices as the purchasin& ;igent for Corporat ions A, n and C anc! r.a:n-

t ;;ir.s tic ,.,,arehouses fo r t h<'st> corporations' inventories. Corporatiot: /, ;s 

: •r cvi(:·r.r thC> r .. anare r:,ent and n,ain ta ins t he overall control in deterrli r i n; tl r-

1. r ~r.Hy l· us:ness rolicies r espectint t l.e p r ima r y business ;ictiv i t i es of tlc 

C't l r> r corror at!ons . . Al l five corpor;it ions .1re o f rr.utual benefit, dere nCC'r, t l.:j>c:-. 

ar.~ cont r ibu t o r) to e;ich o c~e r. Co~ncn o~nership has been estallishe~ . T! ~ 

c-:-q,o r,,t;or,s ,Jr.- cn;a~C'c :n .i l.or'zontolly inte6 r a te d busines~ . The c0rpor ,i -

c_c-ns ,He co11-,\1ctin[_ a uni t ar) lus i ness. S.:-c , gencr;ill) , [dison C,lli f ornh 

Stores; 1-"f'!'tern ,\u t o; Fut l er P.ro t l-.ers; Assc,c i ;ite <! r: r \' Coeds; \';il]e,· !'.arl:cts; 

i"-o t l.~c! ,i l c . The exarr.r-l e set s ou t t l.,H centralized purcl:asin£ ~;i s done or, bcr., lf 

,f ::i:C' ur,;taq [. r ou;:, . Sc<' , :.clison California Stnr<'Si Wes tern Auto; Putl.· r 

t 1·( un i t.-. r y ;:- rou p i!> set cut in t he> ex;inplE' . SC"<', 1·001•,.-ortr.; [ c!isor, Califor:·',1 

~tc,r1c-c;; '..:-stc>:-n ,\uto ; Assoc;;itcc! fir'" Goods ; Va])pv l'.;i r k<> ts; ~:o t hschih: • .'dl 

co r por;itions in tl:c• c-x.ir.µ l( are> C'nt-:nfed in t he reta i l hu£in<'ss c-,r i n Sllf'l'~ r c;,,. 

f unc t ioi.~ t l t l. c. r et ,.,il lus i nC'S 5 , S('e , rd i son (;ilifor ni;i ~tores: "PStl•ri· ,\l.: t , : 

l'utl<'r !' n , thrs; /1.ssoci;it<':! f"' ry Goods ; \'allPv l!:uki>ts; R0rhscl.i l 1! . 

!.xar, 1•ll' 3 . dc•r:.on~.tratc!-> ;i unit .~ ry businl?ss h'hich J,,-.i; stronr cent r ,1lizC',! r. ,:in.1:· ,-

r·,<'n t . .t. s no tC'd 1n C'x;a1•,p l<' J ., thC'r,· ir-, no s:1:nif:c,1nt fl0,._ i-f f O<'l!S b,·n , ,·: 

,, n:i o f tl.c· corpor;iti0ns . furtl.c-r r.,orc•, c.•.icl , of the inc' ivi l!u.i l n·rro r:it ion~ . . : r, 
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autonor,,ous as to t he i r da H y ope rat ions . The example includes corporat ions 

whic h a re eng a £ ed in t he manufacturing and sale of canne d goods, the operations 

of n cha i n of depa rtmen t stores , t he manuL, cture and sale of househol d gooc!s, 

and t he development and ma r keting of compu ter software and prog rams . HowPver, 

t h e su csidiar i es do not operate as di st i nct an<l di screte business enterpr;s€ s . 

See , f-!o\.;i l. Corpor a t ion f. i s invo lved not only i n t r:e rr.ajor policy deter::-i r.a

tior. ~ hut ir. t rc app r oval of annu;il budscrs , approval of car i tal expendi t u re s , 

ar~roval 0f f i nancin~ a r ran~enents , p r epa r ation of tax ma tters, perfor r.lnr of 

centrr!l i ze cl \;a rehou sin;: and account i ns func t ions for t L<' sucsidiaries . C:o :-1 c:-

dt;cn r anJ ;cs su!.>sid: ar i cs f o r r, a dive r se aml mu ltiface ted corporat e cong l c ,·-

eratt> . '!"i·e l•xerc i se cf stronr, Cf>ntrnl ized rr.anagen,ent i!S enumeratec! in t l'-0 

e xarplr- es ta l:, l i sr;es a unitrlry h1siness . Sec , Pooh·orth; AS/I.PC('; tlot i l; Con-

c a·ne r; Superior 0i l Compan y v . Franc hi se Tax Pear~, 386 P . 2d 33 ( 1963 1; 

l:onol~lu Oi l Corporat ion v . Franchise Tax Boa r d , 386 P . 2d 40 ( 1963 ) . 

-: c r r cse r.ce o f s tron~ centralize~ managemen t has al r eady been discu ssr c! lr. 

i:ooh·ortl. , /,S,\ tCC' , Container, Cxxon , and Chase Br ass . As ,-:oolwor th pcints o ut , 

t he cent r al inquiry is whether there is centralized c ont r o l of the prima r y 

bus ines s act i v i t i es of t ~c un l tnry ~roup . I f cent r a l i zed control exists, t ~cr 

t :.- c<•rro rat 1ons arf' con:!uct l n ).', a unit<1ry business . 

i' lrs,,sC' no te tl-,,t t r.~ p rc•l';i rat ion of tax n,atte r s w;is sp<>cifically m<> ntionc-d i1~ 

' . .'onlh·ort!. . ri.,, Dc·pil rt n,<'nt 1,,i shc-s t o poi nt out that it wi l l n0t l:ootstrar ;i 

t a x1 ,ay<-'r intn unitary l,y dcz-:andinr a uni tary con.hi nc d r<'turn and t hPn use- t ie 

r et\l r n .ii: an c•l,•mrnt i n r r ovin,· t r;it t,1xpayc-r is conuuc t inr a un i t;:1ry h1s i n,·s ... . 

Tl ,r D<>p.1rt me nt wi l I t herefor (' only lool: ,H ti., p repa r i! l ion of t he fpder ,1 ) r,'-

Luri, ;i~ an C' l t> r .. 1•:lt in p r ovi n;· o r uisrrovin~·. uni t i! ry . 
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Two addi tional c ases which have not been discussed which show strong centrali z e~ 

mana ~ement are Superior Oi l an d Honolulu Oi l . Superior Oil was not a vert ica ll y 

i nte~r a t ed o i l company, as it did not eng age in r efininf and process inr . It 

en~a Ge~ onl y in produc i ng and sel l ing petroleu~ an d petroleum p r oduct s in 

Ca l iforr.:n an d seven o t he r sta tes . Typ ica lly, Superior Oil sold its c r ur.e 

pe trol eur at t he 1,,.·c>ll site t o o t her companies . All of its Cal i fo r n i a cru r.c- oil 

~as sol J ~ i t ~: n t he st ate and a ll of its crude oil produce~ outside t he st a te 

wa s snld outside of Ca l i forn ia . It s execut i ve office was i n Los Ar. ge les , wr' c h 

l,r.1·:!t•:.: acccur. t in~ , i nsu r ance, an ~' t lie pu rc has in.; of equip;;1en t f o r tl·, p Pnt · :-, 

rersonnel were mo ved f r equently t h rou gt.out t re sevP ral st c> t es 1-•hf-r,· 

SupP r io r sougl· t unitary busi ness t r eatment i n o r c!" r c:, 

i:j j 1~ losst·s incu rrN' in Ar binsas anc'. Lou i sian;i to o f fse t its Ca l i fur n:?. 'nco• r . 

Cc l:f0rr. iD , nn t l.e e t he r 1·.an.' , 1-·,int<• l! t o tax Sureric,r as a ser,a r a te busir('sc; . 

T' 1 c01.rt rej <:'c. t c>c t he- s t a t.e ' s pcsi t ior. ;,nc: foun c! t hat Supe r ior was,, un '.t .. ir: 

cert 1·:- supror,.;n[· ft:nct ior:s l y ~t:p0 rior' s. executive o ff ice, a nc! i t s cr, r. tr :1.u-

t :o, Le ou~ - d -s t.;;t-=- tusiness . ';"h ' c ou rt clec l a r ed on pa~e 39 tl. ;; t: 

it ;~ cnly t l. r ou;) ;: 1 .. u ltitudc of i ndiviuual operat i ons w~ic.h prec(•:.:t' :i r::.'. 
rdkc ;.,ossible t he outfl oi,' of p c>trolC'um at a pr o d uc j n::; ·w e ll t ha t Sul'e r ;cr 
.... a 1 It t o ol: ti1 i n posse!>s i on of ,"l pro <.: uct 1,;hi c h it can rr>a r k-=- t . 1-'1- ·1c- t ! c· 
i.c t u:il rt·cov<•ry a nd ;,,1 le of th· cruci e o:l <1re, perl'.aps , loca l a c ti\· : t ,c ,; , 
nP,·0 r ~he lc!> s v e r :,· ext,' r.!-> iV<- in terstat<.' tra nsac t ior.s a r e invo l ve :: in t !·, 
ottc> :- inr.:vidu;i l operr1 t ions which make such p roduct ion poss il· le . Ti..-
< v · t! < · : : < <' I t· r E:- r ev c• ,; 1 s t ). at s l; c !· es!> en t i a 1 f a ctors ;is l ;, n , 1 ;, c q u i c; • t · , :· . 
P>', ] {) Tilt ·c::; , t(cl.no l o,·y , t eqina , il \'.l i l ari li ty of equi r rient iln,? pc> r !->0rr,·l . 
f;1 :.-1nc:' r r , an ,111;ir,y otbers a r e cJpf : n i t e ly interstate in cl.;iractc-r . Tt 
r,1:s r n l so l·c co,1s :dc r c>d tl,;,t t•,1cl. p r oducin:· 1,,.·p ] ] i n 11 p;irt LCt1 l a r s t iu• ~ 
tl ,c en :'. i' r oduct of i ntc r st,1t1· :1 c t :vi t ic>s 1-•h;c}i r. .. 1y i nvc l ve 1,:;iny 0t i·c>:- un;-r,'-
duct i vc· 1-•<> ll s in n:,1ny o t h<'r s t ;itc-r . • Su pC'rior's p rod uct s ;:ir0 tl~us .:ic:qui r ,• .' 
for L lc- l oc• l n1,1r!: et c-r, l y a~ a r c>sul t of i ntcrst il tC' tr;rnsact i on!' . 

Tb.c> f ilctunl situ.:i t 'on ; n l:ono lult1 0 i l i s s u!-·stanti.1 l ly t he> sai,:e ns i r. ~u• ·cr :c r 

C' i I. TI c i s s u ( 1 <' fo r " t h · c 0 u r L "';1 -" 1.; lw t h · r 1 i or. 0 1 u 1 11 C' : 1 ' s f, tis i n <' s s 1" ,1 ~-

unit .. r y in natu re· ent i tl in~· i t to r0rort : t!-> r,, l i f c r n i;i i 1~co:~.e l· y the l't ·;loy:· l';:; 

of ;in ,1 l l oc;ition forn.u l ;i . TJ-c• court quo t r :I Putl(•r !' r otl .Pr -" wl:i ch he-I d t l·,1 t t ic 

un:t.:-ir) r. ;H 11rl' of ,i busi nc•;,s 1,,1 !-> dc f i nitl'l ) c> s t ;d •l is l <·d J,y t l:0 1· r<•scnr r cf tl ,' 
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following factors: 1. unity of ownership, 2. unity of operation as evidenced 

by central purchasing, advertising, account ing and management division, and 3. 

unity of use i n its centralized executive force and general system of operation. 

The court i n Honolulu Oil felt that unity of ownership and unity of use were 

manifestly present in the case. Also, unity of operation wh ich the California 

Franchise Tax Board apparently directed its contentions against appeared to be 

also satisfied. As stated, unity of operation is evidenced by central purchas

ing, advertis i ng, accounting and management, all of which except for advert i sing 

appears as a matter of record to have been centrally controlled in the instant 

case . The court stated that exploration and development are not an end in and 

of themselves, but are only the forerunners of production and processing in 

Honolulu's scheme to create revenue . The court went on to find that where the 

o peration of the portion of the business done within the state is dependent 

upon or contributes to the opera t ion of the business without the state, t he 

operations are unitary. See, Edison Stores . Both Superior Oil and Honolulu 

Oil were found to be unitary based on strong centralized management. 
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13 :;cAr Section l . G5C2 - Intercompany Transfers Within the Uni tary Bus i nes s . 

State~ent of Nee d and Reasonableness 

The author i t y fo r t hi s rule- is c ont;iined in !'inn . Stat . Sec t ::on 290.34, s utcl . 2 . 

!·'.i nn. Stat . Sec t ion 290 . 34 , s ubd . 2 states i n r e levant pa rt that "All i ntercor::;, ar::: 

t r a nsac t ions be t ~ee n companies ~ hi c h are cont ained i n a cor1hi ned rP port sha l l bP 

t' l it· ;na t E:>J . " Tl-.P r ule- se ts e>u t t hi:lt interco~.pany transactions whicl- a rc> c-l !n :narc-~ 

."ncl\1 :e inco; c , l oss , ex~ens<' o r deducti0n i t er.: ~ and i telT•S use d to c onput c- t l· c ;;~; e r-

t : on~ .e 1: t f ;;ct ors . 

T: e Pl:r.ina t ; on o f i n t e r co,;,rany tr ;i nsc1 c t ions \d t hi n a un i tary l:usi n ess i s t.0 t i 

r edsona~· lt- ar::'. nec essa r y fc:- t he> f o l l owi r. ~~ r easons : 

I. lnt~ rc o1· pa r. y elir,i r.ations a r e necess;i r y i n o r d er to el ir.dna te clout-1€' c crnrt'n~ . 

.'· t'. ,•~: .. :·; l t> i~ ti C' c ;:; x a t jcn of tl.t> operat ·i n;,_ inco::ie o f a s utsidia r y en t1 r cc-· -

"' ne· ~ n ;ort and t lc1; tle t c1 xa t i nn o f t he cii v idend incon•e r eceivec! by t l,f· 

1n ,\~ .4.!'C(' , t bP \'n i ted S tates Sup r e :-1c Cou rt apr r o\·p c' at 

~;,,;(' 3 1(7 t!.:!> eh, ·, ·r.a t ion of t r,c' ir,te rc o r..pn ny transac t i o n . l'.oul· I ,, count· n, 

, ;.s 0 l.c cl'. 1: ·nntec] t c p r e ve n t M dis t o rt i c, r. of t he f;ictors an c1 i nccnt<' r e;-0rt a! lr 

t r ; nnt."", s~til . 

'.? . I: c· l i ~ i ;.at i n;· i n t c•rcc;; j·.iny t r a n sac t icns , ;; un i t a r y l ,usincss is trc-,,r, ._: ,F o ;,, 

c0rpor;:t i o1; cor,duct · 11~ i t s tusi n ess act i v i t i f- S b oth wi t h i n anc' \, ! t!1cut tl 1- ~t •r e, 

cf : · · n nc s n t ?. . Tl. =~ i!:. !n conforr.i t y \•:i t h t he· basic conce r t bel1in·! un: t ;, r~ r .-; ' 

trt<ot r c n t ;.in r' r , •:·.hin<'d r r)'n rt in;· of ~u lt i c o rpor Hl€' an c'. r.iu lt i n ,it i on:i l c o r;,orn-

t I ens . T l ,c t ,»: consc•<jut•nc~•~ f o r .-:i rr.11lt i corr0r atC' or rn 11 lt i nr1t i on .1 ] c n r i-0 r ,1 t : c-·~ 

sl,ou l -..: l l ' t l,r· ~;i n c· :,~ t l,e:, nrl' f n r 0 11<' ro r po r ;;1t i on wl·c- r c- r-oth con cl 11ct l· t::- · 1~,· ,..~ 

t,otl w ' t 1 i 11 an d w itl:ou t tl ,c• C: t ;1t c- of !°innc•so t , . 

tr .ins.1c t ' nn~ , t l i s C'CJ11,1 ] i ty i •· ,1c l.' t•vc•(! . 
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3 . Ey elimi nating intercompany transactions, a multicorporate enterprise cannot 

dis tort the amount of its activit i es, both within and without the State of 

Minnesota. The distortion becomes especially important when attempt ing t o 

d e tenni ne bo t h t he amount of taxa b le income of that entity to l:innesot a an d t l.r

factors use d in apport ioni ng i nc o1 ,e of the ent i ty between l·li nneso t a anc! t l.e 

ot her states . 

t. . The eli r.-.i n a tion of i ntercorr:pany transactions, as r equ i re :! by !'.innesota , woul (; 

bC' un!fon: wi t h othl'r state s wl~i c h in1pose cor:·bi nec: r er,orting un de r t l.c un ;u, r:: 

~us: :,c•ss c oncept. Therefo r e , A cor:-.;lar.y in dPte> r .r,inin;; i t s i:roport!onc1te s! ;, r~ 

of tax c:atle i nc or~1e t o :-:innescta woul d te follo1,i n f. tr. e sc11:·.e rules as i r. o t rC' r 

sta le s . Trc Cej.,n rt11,en t hA s r1rlorte..! tl1is p r oce durP w!.icl i!i- s i r.jla r t 0 t L,t. 

use: L} 111 : no i s . Sc•t' , Illinoi!:> PP~u lat ion Section JCl..-J ( ;: \( L \ , Ill irr, i s rr · · 

,:- t" : (' T" >: r i~ t r . I \' 0 l . 1 I r . l 3 2 7 . It is t he refo re extrPr:ie l y ir.rort ant c c r , -

r..(' V,• in tcrco1 pa ny transactions wlti c l· ,,,ou l d dis t o rt t he amount o f i ncorc> r c~•0 rr-

Cl L 1 C: ~ y t I· ,: l! n i t i) r y t. r O l' j: C r "'l: i er. \,C d (; d ; s t Ort t 1-. (' f .J C t O r s u s (' : t O cl r :· (' ,.. l ' . ' 

t! 0 i n::o .:-.(• ;i~on[ the n:t:>:ibc rs of tl ,e ur.i tary ~r ot1p . This is c0ns i st ent i r, 

J llc1:~n~· t !.e i.;nita r y bus i ness to !,e trea tec as one ent i ty . The pu q ,osP c-.f 

c>l :r . .: no:1t in2_ ; nte rco;:.~)a ny trans ;:;c t i on s i s t o Sl'E' t he un i tary businc>ss er,tlty ns 

one 1.•l ,ol, . ~1.c r @for,' , ' nti• r coi. pany tra nsa c tions cannot be a l l 01,•e c1 s ir.cc :r 

t:ou l : a llo1. a u~ i t 2 r y bus i n0ss t o ge ne r a t e art i fi c ia l ex pens es a nd sale~ . 

fin-'i l ly, tl.e >:i nncsot;1 l t r i s l a t t1 r e 1, .-;i; r Pcot:nizc-d t he in,ror t ;ince of <cl : , ir..H : 11 

i nLcrc oq:,;iny trar.sa, tion s . r.ririn;-illy tl.e> 1 0 1.· -..•as c ha n.;;t>J J., y t l•e ''.i111•<';,C'l :i 

L<'£'. isL1tu r c•, JOP J J.r11-. <, 1 Tl.i n ! ~-pPci;i l Sc•ssion , Chrir•t f'r ?, ,\rt i cle 3 , s,,c t ;<'1· , . 

t r, Pl ir .. in.-itc• i nt<'r,011 pAny d iv idC"nds only -...·i r bin a unit;-;ry hisinc>ss . Tl,· ] ;i ·. 
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whjcl. are contained on the combi ne<:! report shall be elimina ted . All inter-

comp any transactions must there fore be el imi nated . The only except ion, as 

prov icleJ in t he rule, is where a corporat ion can demons trate an unusual sit uh 

t ion a nd whe r e i t can demonst r ;ite ti.at, in fact, no distortion of income 

r esu lts . For purposes of r eporting income or deduction items, if a taxrayer 

has f iled a federa l consolidated retu r n an d tot aled the i tems, the Depart ffi e nt 

could accept t he combinrd ret urn ~ l thout t he elimination cf i nte r coffipany tranc -

act ioi;s . TJ.j s PxCei'tion is c on t i n.;ent on taxpaye r having t he same c or:iµ,rnies 

:nclu.~e~· or, Lo t l i t s fe de r al consol ida ted r etur n and its comt·i ncd re po r t: . ' . l • 

:s ;; Jso contin:-:.ent on t a x pa yP r sliO\dnr, t he Depa rtme nt t i"',it no dis tort ion 1-•oL:J ;: 

r c-st:lr l:y allc,.:in;: t.=1x raye r t o file in t ris manne r . ThP l'epa r tr<>nt 1,: i ll .=1)]{,: 

t .nxp;iy r r t o f:le un c.ler t l~i s exce r t i or. in orc!er to ease taxpaye r's bu r cPn :r. 

r C'j :-- rt :ne, t o :· i nneso t ;; . lloHPVC' r, f o r p1:rposrs of de t e r r.d n i n[. t he fact o r ,., , : r 

al: cases , ;ill i nte r company tr ,1r.sc1c t ior.s must be elirr.i natt>d . Th is : s nec ess,!ry 

b:rcE"- t l.t- L,c t o r s , esp( c-ial l) t h f- s.n lt•s factor, can !1e e r,si l y in fl;itE> c~ l-y i rr.Pr-

C C'" 1 .1::~ t r P.r's,,c t ·or.:. . : ; nc,• th· ur. i t a r y 1-usi r.e s !' i s s eE:-n as one un i t, fo r 

i ,_.. r; o :, < s r f t I- e f a c t o r s , .; 1 I : n t e r c or- i' a r. y t rans ;; c t i on s n us L b P e 1 i r ; n ., t er. tc 

rr~v~nt ~;s t o r t:or. s . 



-13 MCAR Section 1.6503 - Unitary Business, Reporting. 

Statement of Need and Reasonableness 

A. The first sentence in th is paragraph allows a 100 percent Minnesota unitary 

business to file a combined report for each corporation. The author i t y for 

paragraph A. of this rule is contained in Minn. Stat . 290.17, subd. 2( 4 ) . 

Minn . Stat. 290.17, subd . 2(4) states i n relevant part that "If the trade or 

business carried on wholly or partly in Minnesota is part of a unitary business, 

the entire income of that unitary business shall be subject to apportionment 

under Section 290 .19." It is the Department's position that based on th i s 

authority, a 100 percent Minnesota corporation would be allowed to file a com

bined report. This provision i s reasonable for the following reasons: 

1. It is the Department 's position that all corporations which are part of a 

un i tary bus i ness shall be treated equally . Therefore, no distinct i on 

should be made between a unitary business which conducts i t s business both 

wi t h in and without Minnesota and a unitary business which conducts 100 

percent of its business within Minnesota. 

2 . The prov i sion is inserted so that a unitary business which is conducting 

100 percent of its business within Minnesota is not penalized because of 

d i fferent reporting methods, for conducting all of its business withi n 

Minnesota. 

3 . The Department does not want to encourage a unitary business which is 

conducting 100 percent of its business in Minnesota to beg in to transact 

business outside the s tate merely to qualify for combined re port in~ . 

The second sentence states that should t he Minnesota corporation e lec t to fil e 

a comb ined r e port that it must use the equally weighted arithmetic avera~e of 

the factors . The authority for this provision is contained in Minn. Stat. 

Sections 290 .17, subd. 2 ( 3) and 290 .1 9, s ubd . 3 . Minn. Stat. Section 290 .1 7 , 

subd. 2( 3 ) states that: 
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Income derived from carrying on a trade or business, including in the 
case of a business owned by natural persons the income imputable to the 
owner for his services and the use of his property therein, shall be 
assigned to this state if the trade or business is conducted wholly within 
this state, and to other states if conducted wholly without this state. 

Minn. Stat. Section 290.19, subd. 3 states that "Nothing in this section shall 

prevent the application of Sections 290.17 and 290.18 to that portion of a tax-

payer'.s income which is not from a trade or business carried on partly within 

and partly without th is state." The use of the equally weighted arithmetic 

average is reasonable as a familiar means of dividing up corporate income . To 

do otherwise would be doing a consolidated return which is not permitted under 

Minn. Stat. Section 290.34, subds. 2 and 3 . This provision is necessary so 

t _hat a distortion does not take place in allowing a Minnesota unitary business 

to e lect either the arithmetic or weighted averages among the individual mem

bers of the unitary group . Under certain circumstances, a distortion of income 

can occur resulting in the underreporting of taxable income to Minnesota even 

though all the income was earned in Minnesota . This provision corrects th is 

distortion by requiring all corporations within the unitary business which 

conducts 100 percent of its business within Minnesota to use the arithmetic 

average in reporting its income to Minnesota . 

The third sentence in the paragraph entit les each member of the unitary group 

to have its first $25,000 of income taxed at the lower tax rate. The authority 

for this provision is contained in Minn. Stat. Section 290.06, subd. 1. The 

provision is reasonable since it treats all corporations equally, regardless 

of whether a corporation is part of a unitary bus iness. No corporation is 

excluded from this provision based on its unitary or non-unitary status. The 

Department feels th is provision is mandatory based on Mi nn . Stat. Section 

290.06, subd. 1. 
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The last sentence i n this paragraph states that banks and bank holding companies 

are subject to all the provisions contained in paragraph A. The authority for 

this provision is contained in Minn. Stat. Section 290.34, subd. 2 which 

specifically excludes insurance companies from comb i ned reporting. All other 

companies which are not specifically excluded are thereby included for combi ned 

repor~ing. Minn. Stat. Section 290.17 , subd . 2(4) is therefore applicable to 

banks and bank holding companies. This provision is reasonable in that it 

subjects banks and bank holding companies to the same requirements as all other 

companies wh ich are part of a unitary business and are subject to Minn . Stat. 

Section 290.17, subd. 2 . All companies are treated equally under combi ned 

~eport i ng . It is the Department's position that banks and bank ho ld ing com

panies are subject to the provisions of a unitary bus i ness under Minn. Stat. 

Section 290.17, subd. 2(4) and that they are required to file us i ng t he com

bined income approach. 

B. Every corporation that is part of a unitary business and has nexus with Minne

sota is required to file a combined report. The authority for this statement 

is found in Minn . Stat. Section 290.17, subd. 2(4). This provision of the rule 

implements the Commi ss i oner's author i ty to require combined reporting under 

Minn . Stat. Section 290.34, subd. 2. Minn . Stat. Section 290.17, subd. 2(4) 

states i n relevant part that "If the trade or business carried on wholly or 

partly in Minnesota is part of a unitary business, the entire income of that 

unitary business shall be subject to apportionment under Sect ion 290. 19." 

Minn . Stat. Section 290.17, subd. 2(4) states that "when a trade or business 

is carried on partly wi thin and part ly without this state, the entire income 

derived f r om such trade or business • •• shall be governed, except as other

wise provided in Sections 290.35 and 290 . 36 by the provi sions of Section 290.19 

notwithstanding any provisions of th i s sect i on to the contrary." Minn. Stat. 
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Sections 290.35 and 290.36 provide that insurance companies and investment com

panies are to be taxed by Minnesota based on a singl e factor formula. Insurance 

companies are specifically exempted from the combined report i ng requirements 

under Minn . Stat . Section 290 . 34, subd. ~. Since investment companies allocate 

income by use of a single factor and not the normal corporate three factor 

formula, it is reasonable to treat investment companies like insurance com

panies . These companies are therefore excluded from unitary tax treatment and 

the combined income approach. It is the Department's position that because of 

the unique character of these corporations the unitary tax treatment and com

bined reporting requirements would not accurately reflect these corporations' 

taxable income to Minnesota. 

C. The first sentence in paragraph C. states that farm income is specifically ex

cluded from combined reporting. The authority for this provision and paragraph 

is found in Minn . Stat. Section 290.17, subd . 2, clause (4), first paragraph, 

and the law change made by the Minnesota Legislature in Laws 1981, Third 

Specia l Session, Chapter 2, Article 3 , Section 13 . Minn. Stat. Section 290.17, 

subd. 2 ( 2) states that "the income from the operation of a farm shall be 

ass igned to this state if the farm is located within this state and to other 

states only if the farm is not located i n this state . " Minn. Stat. Section 

290.17, subd . 2 ( 4) goes on to state that the specific clause is not applicable 

to income from the operation of a farm. 

The second sentence sets out that to the extent a farm is part of a unitary 

business, that unitary business must exclude the farm i ncome when figuring its 

combined i ncome or l oss under the combined income approach . In a situat ion 

where the Minnesota farm as part of a unitary business makes sa l es to another 

member of t he unitary business outside the state , that sa l e must be treated as 

if made at fair market value . Th is is necessary so that transactions between 

the unitary business and the farm business stay separate and distinct for 
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purposes of reporting income and loss to Minnesota. Farm income is to be 

reported on a separate accounting basis. Minnesota law specifically sets out 

that the unitary tax treatment is not applicable to farming. In order to 

assure full accountabi l ity, the i ncome and operations of the farm must rema i n 

separate from the unitary business. Therefore, any sales between the farm and 

the un itary business where the farm i s part of that unitary business must be 

treated as being made at fair market value to prevent any distortions of income 

and to insure full accountabil i ty of the farm income to Minnesota . The l ast 

sentence in paragraph C. allows expenses connected with a farm to be taken 

under separate accounting . This provision is consistent with the provision of 

Minn. Stat . Section 290.17, subd . 2(2) and the other provis i ons in this para

graph since it allows a corpora t ion to report income and expense items using a 

un i form method wh ich adequately reflects taxpayer's farming operations. 

D. Th i s paragraph allows each corporation having nexus with Minnesota and which 

is part of a unitary business to subtract i ts charitable deduction from i ts 

apportioned unitary income . The authority for this paragraph is contained i n 

Minn . Stat. Section 290.21, subd . 3 which allows corporations a deduct ion for 

chari table contr i butions. Each separate corporation will be allowed to subtract 

from that corporation ' s apportioned income based on the combined income approach 

its charitable deduction . In order to utilize the charitable contribution de

duction , the corporation itself must have nexus with the State of Minnesota. 

It is not sufficient that nexus is established for the corporation based on the 

unitary concept . Sufficient contact must be present for each separate corpora

t ion with the State of Minnesota in order for the corporation to use the chari

table contribut i on deduction . The corporation ' s charitable contribution 

deduction is computed in the following manner: all charitab l e contributions 

made by the sepa rate entity are allowabl e as deductions on that corporation ' s 

Minnesota income tax return. Furthermore, the ru l es provide that a percentage 

of the charitab l e contributions made by the unitary group after deducting 
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contributions made by the separate corporation are a l so a l lowable based on the 

ratio of taxable net income of the individual corporation to the total net 

income of the unitary group. The authority for this allocation is contained 

in Minn. Stat . Section 290.21, subd. 3(d"). Therefore, each separate corporation 

which has nexus with Minnesota would be allowed t o deduct i n ful l its contr i 

butions made within Minnesota. In addit i on, for corporations which are part 

of a unitary group, a charitable contribution deduction is allowed based on 

the rat i o of Minnesota's taxable net income of that part i cular corporation to 

the tota l net income of the entire unitary group. This ratio computation i s 

used only after all contributions made by the separate corporate ent i ty to 

Minnesota are first deducted . In this way , the law maximi zes the advantage to 

any corporation which desires to make charitable contributions within the State 

of Minnesota. This provi sion is reasonable for the following reasons: 

1. The provision allows each separate corporat i on having nexus with Minnesota 

to deduct its Minnesota charitable contributions in full . In certain s i t

uat i ons, a corporat i on hav i ng nexus with Minnesota which is part of a uni

tary business mi ght not be allowed to take i ts full deduction for char i table 

contribut i ons made wi thin Minnesota. This provision prevents a corporation 

hav i ng nexus wi th Mi nnesota which is part of a un i tary business from be i ng 

penalized . 

2. The provision treats equi tably both separate corporate taxpayers and cor

porations which are part of a unit ary business . 

E. This paragraph sets out Minnesota's treatment of credits. Basically, the rule 

states that any refundable or nonrefundable credits which are allowed under 

Minnesota law must be taken by the corporation based on that individual corpora

tion ' s expendi tures within the state. The separate corporation claimi ng the 

credits must have established a nexus with the state for the taxab l e year based 

on its own activit i es within the state. It is not sufficient that nexus has 

been established for the unitary g r oup of which the separate corporation is a 
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member. The separate corporation must in and of itself have sufficient contacts 

with the State of Minnesota in order to establish nexus for purposes of claiming 

any credits on the Minnesota tax return . The nonrefundable credits are granted 

as a matter of legislative grace to corporations based on that corporation's 

activities with i n the state. These nonrefundable credits are designed to 

encourage expenditures by corporations in specified areas in Minnesota . Minne

sota credits include Minnesota Statute Sections: 

290.06, subd. 9 - Pollution Control Credit 

290.06, subd. 9a - Feedlot Pollution Control Credit 

290.06, subd. 14(c) - Energy Credit 

290.068 - Research Credit 

290.06, subd. 13 - Gas Tax Credit 

290.936 - Estimated Tax Credit 

The first four credits are nonrefundable while the last two credits are 

refundable . 

These laws provide that these credits belong only to a corporation that makes 

payments or incurs expenses. There is no authority for a consolidated return 

in which all expenses or payments would be consolidated. The combined report 

is only a method of reporting income. Credit amounts aren't combined. Minn. 

Stat . Section 290.34, subd. 2 provides only for combining income. That also 

is the onl y effect of Mi nn. Stat. Section 290.17, subd. 2(4). The rule is 

reasonable for the following reasons: 

1. Credits taken by a corporation which is a member of a unitary business are 

based only on that corporation's expenditures which create the credits. 

This treatment is uniform with the treatment afforded corporations which 

have nexus with Minnesota and which are not a part of a unitary business . 

2. Where a corporation having nexus with Minnesota is part of a unitary busi

ness, it is allowed to take its Minnesota credit a gai nst i ts proportionate 

i ncome from the entire unitary business. 
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F. Th i s paragraph sets out Minnesota's position regarding the computati0n of a 

corporation's min imum tax under Minn. Stat. Section 290 . 091. For purposes of 

determi ning a corporat ion 's minimum tax to Minnesota where the corpora tion is a 

member of a unitary group , said corporation must determi ne i ts tax l iabi l ity by 

using 40 percent of t he f ederal minimum tax liability as computed on its fe d

eral return. The separate computation of the minimum tax is consistent with 

t he computations of the credits . However, where a consolidated federal return 

was fi led , the minimum tax must be based on the consol idated return where the 

same corporat ions are on the federal consolidated return as appear on the com

bined report . The reason for t hi s s pecial treatment is t hat t his i s t he me t hod 

used for federal purposes and i t is consistent with the method of reporting to 

Minnesota. This is seen as a convenience to the taxpayer. The minimum tax 

liability for said corporation is then multiplied by the statutory rat io, the 

numerator of which is t he taxpayer's preference i tem i ncome all oca ted to t:inne

sota and t he de nominator of which is the taxpayer's total preference items f or 

federal pu r poses . The author i ty for this provision is contained in Minn . St at . 

Section 290 . 09 1 wh ich imposes a Minnesota mini mum tax of fort y percent ( 40~; ) of 

a taxpayer' s fede ra l minimum tax with certain modifications. A sepa r ate cor

por ation which is part of a un i tary group and wh ich has a nexus wi th Minnesota 

computes its mi nimum t ax based on its proportionate tax preference income to 

t he tax preference income of the entire unitary g roup. 

G. Paragraph G. relates to t he a cqui s ition by a unitary business of anothe r cor

poration . The paragraph sets out when the newly acquired corporation must be 

inc luded in t he unitary business's combi ned report. The inclusion of t he ne~l y 

acquired cor poration in the unitary business i s nece ssary i n order for t he 

un itary business t o accurately reflect both its t axable income and business 

operat ions to Mi nnesota. The authority for thi s provis ion is contained in 

Minn . Stat . Sec tion 290 . 17, subd . 2(4 ) . Minn . Stat. Sec t ion 290.17, subd . 2(4) 

states in r elevant pa rt that '' If the trade or busi nes s carr i ~d on whol l y or 
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partly in Minnesota is part of a unitary business, the entire income of that 

unitary business shall be subject to apportionment •••• " Taxpayer is al

lowed to exclude a new corporation in its combined report until the first tax

able year of the acquiring corporation which begins after the date of acquisi

tion. This provision is proposed in order to allow sufficient time to make the 

necessary ad j ustments to assimilate the newly acquired corporation into the 

unitary business and in order to allow for the necessary changeover of internal 

procedures, both functional and staff, within the unitary business group. As 

has been stated earlier in the rule, mere ownership alone is not sufficient to 

demonstrate a unitary business. Additional factors must be found to establish 

that a unitary bus i ness does exist between the original unitary business and 

the newly acquired corporation. Whether the factors demonstrate vertical inte

grat i on, hori zontal integration, or strong centralized management, such add i

t iona l factors must be found to establish that a unitary business exists. It 

would, therefore, not be possible to classify a newly acquired corporation as 

part of a unitary business until sufficient time has elapsed in order to demon

strate that such additional factors do indeed exist. It is the Department' s 

position, therefore, that taxpayer should not be required to immediately 

include the newly acquired corporation on the combined return of the unitary 

business . However, this exception does not apply to a corporation created from 

a part of the previous unitary business. The reason is that this business was 

part of the unitary g roup originally. Therefore, the unitary attributes are 

already established. 

I 

H. The unitary business concept and combined income approach is appl icable to banks 

and bank holding companies. The statutory authority for their inclusion within 

the un ita ry business concept is contained in Mi nn. Stat. Section 290.17, subd. 

2(4). Minn. Stat. Section 290.17, subd. 2(4 ) states in relevant part that "when 

a trade or business is carried on partly within and partly without the state, 

t he entire income derived from such trade or business ••• shall be governed , 
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except a s otherwise provided in Sections 290.35 and 290.36 by the provisions 

of Section 290.19 notwithstanding any provisions of this section to the con

trary." Minn. Stat. Sections 290.35 and 290.36 set out how insurance companies 

and investment companies are to be taxed by the state. These companies are 

excluded from unitary tax treatment and the combined income approach . The 

statute does not specifically exclude banks and bank holding companies from the 

appl icat ion of the un i tary business and combined reporting . It i s the Depart

ment' s position that there is noth ing inherently different in the business of 

banking t han is found in other bus inesses which are subject to the unitary 

business concept and combined reporting . Absent specific statutory author i ty 

g ranting banks and bank holding companies an exception from unitary tax treat

ment, banks and bank holding companies are subject to Minn. Stat. Sect i ons 

290 .1 7 , subd . 2(4 ) and 290 . 34, subd . 2 . 

The i nclusion of banks and bank holding companies with i n the unitary tax treat

ment is reasonable for the following reasons: 

l. The i nclus ion of banks and bank holding companies is mandated by Mi nn. 

Sta t. Sect ion 290.17, subd . 2(4) . 

2. There is nothing inherently different between the business of bank i ng and 

other businesses subject to combined reporting. 

3 . The application of combined reporting to banks and bank holding companies 

helps prevent d i stortions in reporting income to Mi nnesota and 

4. Finally, unitary tax treatment encourages full accountabi lity of a bank's 

activities within all the states. 

Recei pts from i ntangib le personal property are included in the sales fa c tor of 

banks for purposes of determ i n i ng the apport ionment fa c tor and the banks' un i

tary business conducted wi th in Minnesota. Normally, receipts from intangib le 

per sonal prope rty wou ld not be included in a un i tary business' s sales factor 

i n order to de termine the amount of taxable income to Mi nne sota. Howeve r , banks 
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are in the general bus i ness of making loans and therefore intangible personal 

property becomes the key asset for these institutions. It is the Department's 

position therefore that intangible personal property must be used as a component 

of the sales factor to properly determine apportionable income. Minn. Stat. 

Section 290 .19, subd. 1( 2)(a) ( l ) states that the sales factor is determi ned by 

"The percentage which the sales, gross earnings, or rece i pts from business oper

at i ons, i n whole or in part, within th is state bear to the total sales, g ross 

earnings , or r eceipts from business operat i ons wherever conducted . " The rul e 

t here fore provides how a bank computes its sales factor under t his provision 

s i nce banks have few if any merchandise sales. This pos i t i on is consistent with 

California, which taxes banks i n l ike manner. See , Guideline for Apportionment 

of I ncome of Banks and Fi nanc i al Corporations, Ca l ifornia CCH State Tax Rptr., 

Vol. 1, p . 1309 and 13 10 . 

l. Interest and other receipts from assets in the nature of loans and install

ment ob liga tions are attr ibu ted to t he state where the office is located 

at which t he custome r a pplied for the loan. The onl y except i on t o t his is 

where the loan is recogn i zed by appropr i ate banking regulatory author ity 

as being made from and is an asse t of an o ffice located in another state, 

i n which case it is attributed to that state. It is the Department's posi 

t ion t hat by attr ibuting t he income to the state where the o f fice is located 

and the loan or iginated, or was at lea st a pplied for, that t his is the most 

efficient and effective manner i n allocating said i ncome among the diffe r en t 

states. I t is also t he most a ccepta ble and efficient ap proach a s concerns 

the taxpayer and his methodology to determine and apportion said income . 

Basical l y, this means that the " sa le" was made from that office and so 

should be al located to tha t state. The second sentence in t his parap ra pl: 

defines the wor d "applied" to me an initial i nqui ry, i ncluding customer 

assistance in preparing the loan appl ication or submissi on of a comp leted 

loan app l ication, whichever occurs first in t ime . The initial point of 
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contact is trea t ed a s determinative for purposes of determining account

ability of income and l oss resulting from bus iness t ransacted within the 

state. Again , this o r der of p r iority is established i n order to make the 

computation of apportionable income as easy and ef ficient as possible for 

both the taxpayer and Minnesota . This approa ch i s in conformity with the 

approach taken in California. See, Guidel ine for Apportionment of Income 

of Banks and F i nancial Corporat ions , Californ ia CCH Stat~ Tax Rptr., Vol . 

1 , p. 1308 . 

2. In a ddi t ion , interest and service charges on credit cards including holders' 

fees must all be attributed to t he state in which the credit card holde r 

resides in the case of an individual. In the case of a corporat ion , said 

income mus t be attributed to the state of the corpora t ion card holder's 

commercial domicile. 

This treatment is reasonable since : 

1 . Taxpayer knows the address of t he card holder and can most easily allocate 

t he rece ipts on th is basis. 

2 . Allocating based on taxpayer's office would make no sense. Allocatinf based 

on taxpayer's office would not only be difficul t to determine but woul d be 

extremely difficult to substant iate and verify . 

3 . The approach adopted in the rule is the most reasonable since t he state of 

residence or commercial domicile is the source of the loan since t he cus

tomer is drawing on the loan. 

If t he taxpayer is found not t o be taxable i n the state of the i ndiv idual card 

holder's residence o r commercial domici l e of the corporation card holder , t he 

r eceipts are then attributed t o the state of the taxpayer ' s commercial domicile . 

This approach to i nterest, service charges and credit card holder fees is i n 

conformity with California's treatment . See, Guideline for Apportionment of 

Income of Banks and Financial Corporations , Ca l iforn ia CCH State Tax Rptr . . 

Vol. 1, p. 1308. 
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The rule is reasonable because: 

1. Minn. Stat. Section 290 . 19, subd. la states in relevant part that 

For purposes of this section the following rules shall apply in deter
mining whether or not sales are made within this state. 

Sales of tangible personal property are made within this state if the 
property is delivered or shipped to a purchaser within this state, and 
the taxpayer is taxable in this state, regardless of the F . O. B. point 
or other conditions of the sale . 

Minn. Stat . Section 290.19, subd. la only applies to tangible personal 

property. It does not apply to intangible personal property. 

2 . The rule provides for a complete accounting of all receipts in the sales 

factor. A distortion in the sales factor would result if this provision 

was not incorpora ted into the rule. 

3. Finally, if a taxpayer has a mere isolated contact wit h a state, there is 

no reason why the rece ipts from the transactions should not go back to the 

main office. 

It is the Department's position that this approach is the most effective 

and efficient manner in which to tax this i ncome. This approach simplifies 

the determination of where the income is attributable to and therefore 

taxable by any given state. This is seen as the best possible approach. 

It should be pointed out that Minnesota's approach conforms with Califor

nia. See, generally, Guideline for Apportionment of Income of Banks and 

Financial Corporations, Ca lifornia CCH State Tax Rptr., Vol. 1, p . 1307-

1310. It is the Department's position that conformity is both desirab le and 

a dvisab le in order to create uniformity among the states in taxing unitary 

businesses. 

3 . Merchant discount income is attributed to the state in which the merchant 

is located. This is contingent on the fact that taxpayer is taxable in 

that state. If the taxpayer is not taxable in the state, the merchant 

discount income is then attributed to the state in which the taxpayer's 



- -commercial domic i le is located. This provision is j ust ifiab le for the 

reasons provided i n the preceding paragraph. 

4 . Genera l ly, receipts from investments of a bank in securities are attribut

able to the bank 's commercial domicile. There a re two exceptions: ( 1 ) re

ceipts from securities used to maintain reserves against deposits to meet 

federal and state reserve depos it requirements must be attributed t o each 

state based upon the ratio the total deposits in the state bear to the 

total deposits everywhere, and (2) receipts from securities owned by a bank 

but held by a state treasurer or other public official or pledged to secure 

public or t rust funds deposited in such bank must be attributed to the 

banking office at which such secured deposit is mainta ined. The approach 

outlined in the rule is the same taken by Cal iforn ia in administering i ts 

tax laws allocating the receipts from a bank' s investments in securities . 

Minnesota's approach as outlined in the rule attempts to adopt a uniform 

approach in this area consistent with other states. This approach is high l y 

desirable in order to minimize differences between the states in administer

ing their tax laws affecting a unitary business which i s engaged in bank i ng 

and bank related matters. Securities are intangibles. Intangibles have 

no geographic situs. I ncome f r om intangibles, which is part o f a unitary 

business, is subject to three fac tor apportionment. It is generall y sa id 

that the situs of intangibles is the bank's commerc ia l domicile. See, 

Graves v. Schmidlapp, 315 U.S. 657 (1942); Hil l s trom v . Commiss ioner of 

Revenue, 270 N.W.2d 265 ( 1978). In this situation, it would be unreason

able to say that the situs of the i ntangib l es is in an office. Under t his 

rule, the sales factor would follow the l ocation of the intang ibles. The 

rule provides for two except i ons. The two exceptions are allowed when the 

securities are identified and pledged and so have a geographica l situs. 

The securities under the two exceptions are therefore allowed t o be as

si gned to an office. 
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5. Receipts from the issuance of traveler's checks and money orders must be 

attributed to the state where the taxpayer's office is located that issued 

the traveler's checks or money orders. This general rule is consistent 

with the Depa rtment's approach to tax ing the income and receipts of a uni

tary business engaged in banking . The Department therefore attributes said 

income to the locat ion where the business was transacted. This is where 

the "sale" occur red. The taxpayer's records would reflect this . It really 

shows what specific business activities occurred in the particular state 

for sales factor purposes. In t his case, that would be where the travel

er's checks or money orders were issued. The remainder of the paragraph 

deals with situations where the traveler's checks or money orders are 

issued by an i ndependent representative or agent. The receipts are attr ib

utable to the state in which the independent representative or agent issues 

the traveler's checks or money orders if the taxpayer is taxable in that 

state . Where the taxpayer is not taxable i n the state , t he receipts must 

be attributable to the state of commer cial domicile of the taxpaye r. This 

approach is consistent wi th the treatment of interest , service charges and 

cred it card holder fees. This me t hod is the most efficient approach in 

dealing with income genera ted by such transactions. Again, this method is 

consistent with that adopted by Ca l ifornia i n its treatment of unitary 

businesses which are conducting banking operations. See, Guideline for 

Apportionment of Income of Banks and Financial Corporations, California CCli 

Tax Rptr . , Vol. 1, p. 1310. 

6. This provision attributes r eceipts from investments of a fina ncial corpor

at ion to its commercial domici le unless the securities have acquired a 

business situs elsewhere . This provision is very similar to parafraph 4 

and is in keeping with the uniform treatment of a bank which is conductin~ 

a unitary business . This approach is also consistent wit J. Ca lifo rn ia . 
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I. Paragraph I. sets out Minnesota's reporting requirements regarding members of 

unitary group who have the same or different accounting periods. Members of 

a unitary business are treated as one entity and so the same common period must 

be used. The unitary business must therefore report to Minnesota using one com

mon period of twelve (12) months. A common reporting period among the unitary 

members is necessary in order to correctly determine the income, factors and 

unitary attributes of the group. The second sentence of paragraph I. allows 

the unitary members to report to Minnesota using the parent corporation's 

accounting period. This treatment is identical to Illinois which also allows 

unitary members to report based on the parent corporation's accounting period. 

See, Illinois Regulation Section 304-l(B)(3 ) , Illinois CCH State Tax Rptr ., 

Vol. 1, p . 1327. California also uses this procedure as set out in their cor

porate tax instructions. See, California Franchise Tax Board, Instructions For 

Corporations Filing A Combined Report ( 198 1) which states at page (8 ) that ''In 

f i ling a combined report, it is necessary that the income of all corporations 

be determined on the basis of the same accounting period. Where there is a 

parent subsidiary relationsh ip, the income of all corporat ions should be deter

mined generally on the basis of the parent's income year." The Department 

relies on Minn. Stat. Section 290,07 , subd. 1 as its authority to requ ire mem

bers of a unitary group to reconcile their accounting periods to the accounting 

period of a member of the unitary group conducting business in Minnesota . The 

rule goes on to provide that where no parent corporation exists, the unitary 

members may select one corporation to be the parent corporation for purposes 

of a common accounting period. This provision was requested by an outside 

party. The justification for the provision is that it allows accountants t o 

reconc ile all the records of a unitary group to one corporation where no parent 

corporation exists. This allows the accountant to make just one visit to the 

client i n order to do the tax returns. 
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The rule goes on to state that once a method is selected, it may not be changed 

without the permission of the Commissioner of Revenue. The authority for this 

provis ion is contained in Minn. Stat. Section 290.07. subd. 2 which requires 

a taxpayer to stay consistent for fair and proper income reporting . 

The fi fth and sixth sentences in paragraph I. set out how the income and factors 

for corporations should be treated for the first taxable year beginning after 

June 30, 1981. The rule sets out that no double counting of income or factors 

is allowed. The rule prevents overlap of income and factors during the transi

tion period from filing on other than a combined return to now, as a unitary 

business, filing a combined return. The provision he lps assure fairness, no 

distort i ons, and full accountability in reporting income to Minnesota. The 

authority for this provision is contained in Minn. Stat. Section 290.07, subd. 

3( 1)(b ) . 

The seventh sentence in paragraph I. states that the due date of the corporate 

return is still based on t he actual accounting period of the corporation. The 

authority for this provision is contained in Minn. Stat. Sections 290.07, subd. 

1 and 290.42 ( 1) and (2). Minn. Stat. Section 290.07, subd. l requires taxpay

er to employ t he same accounting period as for f ederal . Minn. Stat . Sec t ion 

290 . 42, ( 1) and (2 ) imposes basically the same rules for filing as is required 

for filing taxpayer's federal returns. 

J . This provision was inserted into the rules in order to avoid penalizing corpora

tions as a result of the transition period from reporting their income on other 

than a combined report to reporting their income as a unitary business under 

the combined i ncome ap proach . Initially what would happen to numerous corpora

tions if this provision had not been inserted was that net operating losses 

which they incurred prior to the law change woul d have been drastica ll y reduced 

in carryforward years because of Minn. Stat . Section 290.095, subd. 3 ( c ) . Minn. 
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Stat. 290.095, subd. 3(c) allows the loss based on the apportionment ratio of 

the loss year or the year to which the loss was carried, whichever is smaller. 

Numerous corporations would have had a much smaller apportionment rat io to Min

nesota as a unitary business under the combined income approach than they would 

have had in prior years where they were using a reporting approach different 

from the combined income approach . It is the Department's position that th i s 

was neither intended to occur based on the legislation that was passed, nor is 

it equitable to penalize corporations based solely on a change in Minnesota's 

tax law. This provision is therefore inserted so that said corporations are 

equitably treated regarding the carryforwards of their net operating losses 

into unitary tax years. It must be noted, however, that the rule would appl y 

the statutory provision as it rela tes to the corporation's apportionment on a 

separate return basis. Therefore, if the corporation's apportionment ratio in 

the carryover year was smaller than i n the loss year after computing it on a 

separate accounting basis, the statutory provision would apply. The result is 

that if the corporation (on a separate accounting basis) is leaving Minnesota, 

it must bear the statutory consequences of its action. The rule merely pre

vents the corporation from bei ng unduly penalized based on a law change requir

ing the corporation to switch from a separate accounting basis to combined 

reporting . 

The last sentence of paragraph J. restricts this provision to the situat ion 

where the corporation was part of a unitary group on the effective date of the 

combined reporting law. Only in these situations could it truly be said that 

the only th i ng that chang~J was the passage of the new law. 

K. The rule sets out in paragraph K. that where any members of the unitary business 

employ different methods of a pportioning their income to Minnesota, all members 
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must use the method used by the predominant business activity conducted. It 

was requested that this p rovision be inserted in the rule to clar ify what 

happens when a combination is required between a corporation reporting on three 

factor and a corporation reporting using a single factor, separate account ing 

or some other method. The rule states that the method used by t he predomi nant 

business act ivity must be used by all the members of the unitary group. 
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Mi nnesota Income Tax Rule 2019 - Apportionment of Net Income of Busines s Conduc ted 
Partly Within Mi nnesota. 

Statement of Nee d and Reasonableness 

Minnesota Income Tax Rule 2019 is amended in order to help c lar ify the rule as it 

appl ies t o a business conducted both within and wi t hou t Minnesota . The most impor

tant change is t he change i n the proper ty fac tor. 

The first change occurs in paragraph (a ) which str i kes out "an integral" and re p laces 

it with "a par t of a unitary business . " The reason for t his change is for clar ifi 

cat i on purposes. The Department is attemp t i ng to eliminate any confusion i n t his 

area as it relates to a unitary busi nes s . The Department wishes t o stress t ha t t he 

trade or business must be a unitary trade or busine ss conducted both with in and 

without Mi nnesota in order fo r the fo r mu la t o a pply. By rep lacing t he word ''inte-

g ral" wi t h "unita r y ," t he Depa rtment i s attempting to elim i nate an y confusion as t o 

jus t what is i ntended . 

The next change occurs i n paragra ph (b) and is t he deletion of " in Minnesota or 

wi thin and wi thou t Minnesota .'' The deleted words were removed from t he law i n La~s 

1969 , Chapte r 978 and they s hould a l so be removed from t he rule. 

The next change in t he rule is in paragr aph (b) a nd is a techn i cal correct ion in t he 

example . It merel y corrects an oversight in the original rule relatinb t o t he 

calculation. The next change in paragraph (b) is made i n order t o eliminat e any 

confusion r egar di ng the example . The word "lesser" is el iminated a nd replaced wit h 

the word "weighted" in order t o make the example more clear. The Department is at

tempting to eliminate an y confus ion t hat the previous language may have caused . ~o 

change in the meaning of the e xamp l e is either i ntended or accomp lished by t he word 

change . 
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The first change in paragraph (c) is a deletion of the words "with i n or within and 

without Minnesota.'' The words are deleted based on the change made in Laws 1969, 

Chapter 978. The second change is t he inser tion of ce r tain punctuation in order to 

make the rule gramma t ically correct. No change in the mean ing of t he ru le is either 

intended or accomplished by t hese changes . The thi r d change i nserts "M innesota" 

before property, payroll or sales percentage. This is for clarification. There is 

no change in the mean i ng of the rule. The fourth change r eplaces "integral " with 

"unitary." This change was explained unde r paragr aph ( a ). The next change in the 

parag raph relates to the use of Schedules T and U. Since new forms have been 

developed for appor tioning i ncome and these schedules are no longer used, the sen

tence is obsolete and has no effect . It has therefore been dele ted from this para

g raph. 

The change in paragraph (d)( l) eliminates t he requirement in t he old rule that in 

order for a business to consist of the manufacture of pe rsonal property in Minnesota 

that the operations of "manufacture" must occur within the geogr aphical territory 

of Minnesota . The deleted words add nothing i n describing the manufacture of per

sonal property. The law was amended by the Legis la ture in Laws 1969, Chapter 978 , 

which deleted provisions from subd. 1(1 ) l imiting manufacture to "in Minnesota or 

wit hi n and wi thout Minneso t a .' ' The deletion of th is pr ovision from the r ule is 

necessary in order to correspond with the 1969 l aw change. 

The first chang e in paragraph ( d )( 2 ) deals with t he property factor and clarifies 

which property used by the taxpayer can be considered. Minn. Sta t. Section 290 . 19, 

subd . l(l) ( b ) and (2 ) ( a ) (2 ) requires that the proper ty be used i n connection with 

the taxpayer's trade or busi ness. Th is change was made i n Laws 1939, Chapter 1G6, 

Se ction 22. The law does not specifically requi re that the prope rty, which is used 

by the taxpayer in the taxpayer's business, produce i ncome. for this reason, 

the requirement is being dropped . The next change in para~araph (d)(2) r elates to 
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valuing tangible property which is owned by the taxpayer. The ru l e proposes to use 

the property ' s original cost and not i t s adjusted basis. There are several reasons 

for this change . The most important reason is that the change brings Minnesota's 

property factor calculation i n conformity with other states which value property 

based on original cost. Section 11 of the Unifor m Division of I ncome For Tax Pur

poses Act (UDITPA), as drafted by the National Conference of Commissioners on Uni

form State Laws in 1957, provides for the valuation of property at original cost. 

It is the Department's desire to eliminate as many inconsistenc ies between the 

different states as possible in determining the property factor for a unitary busi

ness. The change is also necessitated by the fact that Minnesota has not adopted 

the full Federal Accelerated Cost Recovery System (ACRS) depreciation . Therefore, 

the calculations that will have to be made by both the taxpayer and the Department 

in order to determine the correct property fac tors would be extremely burdensome if 

the current adjusted basis system was used . This change is in the taxpayer's best 

interest since it allows a far easier calculation of the property facto r . It also 

takes Minnesota a step closer t o being uniform with the other states . It must be 

remembered that the law does not now nor has it ever required that the property 

factor be computed based on either adjusted basis or original cost. This has alway s 

been a subject the Department has dealt with by rule . The rule has provided for t he 

use of adjusted basis since 1939 (see, 1939 Income Tax Rule Article 25-1 ) . However, 

t he Department feels a change should be made now to conform with the uniform la~, 

methods of other states, and since the law requires a modification to ACRS depre

ciation . 

The paragraph also incorporates the change in valuation based on any subsequent 

capi tal additions or improvements and partial dispositions by r eason of sale, ex

change or abandonment . This provision is seen as beneficial in accuratel y reflect in~ 

the true cost to the taxpayer not only at the time of ori gi nal purchase but sub

sequently, where substantial changes are made to the property or where partial 
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dispositions are made of the same property. The provision is identical with the 

adjustments al l owed in Regulation IV.11.(a) of the Multistate Tax Compact. The next 

change relates to the valuation of property which is rented by the taxpayer. The 

change would value rented property at eight times the annual rental rate, instead of 

the previous seven and one-half times. The rule had never provided for the method. 

It is current administrative practice to use seven and one-half times. Again, the 

Department is trying to conform with other states in determin i ng the property fac

tor. Specifically, t his change and other changes concerning the rental calculation 

are copied from Section 11 of UDITPA. This change is in the taxpayer's best interest 

since i t allows a more un iform calculation and avoids a difference among the states 

in determining the property factor. The definition of the net annual renta l rate is 

also taken from UDITPA. The result of the provision is that only the rental ex pense 

t hat the taxpayer incurs can be considered . Expenses, which are paid by another as 

a sub-rental, are not considered. The next change states that rents dur i ng the year 

must not be averaged . The purpose of t his provision is to disallow distortions in 

the factor based on the use of averages in the rents. This provision codif i es cur

rent administrative pr actice ( see , instructions for Form M-5 ) . The rule provides an 

e ffective date for the property factor changes to eliminate any retroactive ef f ect. 

The last provision states that all members of the unitary g roup must use this method 

in calculating their property factors. Again, the Department is i nsert ing th is 

provision to make sure that there are no distortions in reporting . The prov ision 

prevents members of the same unitary group from using different reporting methods 

in determi ning their prope rty factor and their taxable income to Minnesota. It is 

the Department's position that this uniformity and equitable treatment of all mem

bers of the unitary g roup is the proper method for determining a corporation ' s true 

proportionate share of business done in Mi nnesota . 

The entire paragraph (d)(4) has been eliminated since it in no way clarifies or 

adds to the rule r elating to the sale s factor . The authority for the delet ion is 
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based on Laws 1973, Chapter 650, Article VII, Section 2, i n which Minn. Stat. Sec

tion 290.19, subd. 1(4) wa s deleted in full. The deletion of this provision from 

the r ule is necessar y, therefore , in order to correspond with th is 1973 l aw change . 

The prov ision of paragraph (e ) which r efe rence s the allocation of federal income 

taxes paid, Rule 2018 ( 1) , has been dele ted s ince it adds nothing t o the rule . 
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13 MCAR Section 1 . 6004 - Minnesota Gross Income For Individuals Who Are Part Year 
Res i dents or Nonresidents of Minnesota (Federal Adjusted Gross Income ) . 

Statement of Need and Reasonableness 

The first c hange in th is r ule occurs i n paragraph A. 3.d.(2) and states t hat business 

conducted wi thin Minnesota and which has nexus within Minnesota so that the business 

is subject to Minnesota i ncome tax inc l udes i ncome or losses from sales whose des

tination i s with i n Minnesota. The destination wording is considered neces sary in 

l ight of the Minnesota Supreme Court decision relat i ng to destination sales. See, 

Ol ympia Brewing Company v. Commissioner of Revenue, 326 N.W.2d 642 ( 1982 ) . In 

Olympia , t he Minnesota Supreme Court held that beer picked up at taxpayer 's Minne

sota brewery by out-of-state distributor-purchasers in the i r own trucks for trans

portation and resale out side Minnesota did not consti t ute a sale wi th i n the state 

for i ncome tax apportionment. The i nsert ion of the words "whose des tinat ion is" in 

the r ule is t herefore necessa r y t o clarify which sales are inc ludable wit hi n the 

rule. 

The de l etion in the same paragraph relates to construct ion businesses wh ich had 

been required to report on the separate accounting bas is . It is the Department' s 

posi tion that construction businesses should be subject to the normal three fact or 

apport i onment of i ncome i nc lud i ng the un i tary tax trea tment and combined report i n~ . 

Therefore, th is provision is being stricken and el iminated from the rule. The 

authority for the inclusion of a construct ion bus i ness wi thin those bus i nesses sub-

j ect to three factor apportionment and the unita r y tax t reatment and combined 

reporting is Minn. Stat. Section 290 . 17 , subd. 2(4 ) . Three f actor apport ionment is 

applicab l e to all corporations unless it can be shown that it does not properl y 

re flec t i ncome . Se e , Minn . Stat . Section 290.19, subd. 1(2)(b) . In l ight of the 

new unitary tax l aw , t he Depa r tment feels that const r uct i on compan i es shou l d be 
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treated l i ke any other business and use the normal three factor formula. The add i 

tional provision stricken and the additional language inserted specifically excludes 

farm income and income f rom personal or professional services from three factor 

apportionment as business income. The authority for this deletion and insertion of 

additional language is Laws 1981, Third Special Session, Chapter 2, Article 3, 

Section 13 which amended Minn . Stat . Section 290.17, subd . 2(4 ) to specifically 

exempt farm income from three factor apport i onment. Personal service income had 

previously been exempted. The changes in the rule are therefore necessary i n order 

to comply with applicab le law. 
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Minnesota Income Tax Rule 2017(3) - Assignment of Income to Minnesota - Income from 
A Trade or Business Conducted Wholly Within or Wholly Without the State . 

Statement of Need and Reasonableness 

As mentioned earlier, it is the Depar t ment 's position that construction businesses 

should no longer be required to report on a separate accounting basis. Construction 

businesses are conside red a unitary business for purposes of report ing their income 

to Minnesota and are required to file on a combined income approach . Therefore, 

Minnesota Income Tax Rule 2017(3) is no longer applicable and should be repealed. 

The authority for the repeal of Minnesota Income Tax Rule 2017(3) is Minn. Stat . 

Section 290.17, subd. 2 ( 4 ) . Unitary tax treatment is applicable to all businesses 

unless spec ifi cally excluded by law. Minnesota law provides no exclusion for con

struction businesses. It is therefore subject to Mi nn. Stat. Section 290.17, subd . 

2 ( 4 ) and Minn. Stat. Section 290 . 19 . Minnesota Income Tax Rule 2017(3) must there-

fore be repealed i n order to comply with current law. 

Paragraphs 1 and 2 are unnecessary since they add nothing to Minn . Stat. Section 

290 .1 7 , subd . 2 (3) . 

Paragraphs 3, 4 , and 6 are obsolete in light of the law changes made in Laws 1973, 

Chapter 650, Article VII when the law was changed from an office basis to a desti-

nation basis. 

Paragra ph 5 is obsolete in l igh t of Laws 1969, Chapter 978. 

Paragraph 7 is not needed since it adds nothing to Minn. Stat . Section 290 . 05 , 

subd . 1. 




